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PREFACE TO THE SEVENTH EDITION.

SiNce the publication of the Sixth Edition of this work (in
1896) there has been a good deal of legislation with reference
to the criminal law, both as to crimes, punishments, appeals,
evidence and costs : bhut no apparent progress has been made
towards the codification of Criminal Law or Criminal Pro-
cedure for England or Ireland. 1In this respect the Imperial
Legislature has failed to profit by the example of the self-
governing dominions of the King, such as Canada, New
Zealand, Queensland and Western Australia, and of the
Crown Colonieg, which have in numerous instances adopted
Criminal Codes framed on a model drafted by the late Sir
Robert 8. Wright, and subsequently revised for the Colonial
Office.

Until Criminal Law and Procedure are re-arranged and sim-
plified by codification it is still necessary to seek for them in
a mass of scattered enactments and a congeries of judicial
decisions of varying authority, and in the works of the old
writers on the common law. The bulk of these enactments
and decisions are embodied or referred to in this work. The
aim of the present Editors has been to revise and shorten
the text, and to re-arrange those materials which are of present
value in a manner which may render them more easy of
access and understanding. They have retained the char-
acteristic feature of former editions, of a fairly full state-
ment of the facts of the more important cases quoted.
which has been found convenient for persons who have not
the reports to hand: but it has been deemed desirable to
re-arrange the titles and chapters in a more systematic
manner than can be found in former editions.

The new arrangement follows the main lines of the Draft
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Code of 1880: but the Editors have followed the lead of the
author and former editors in omitting the subject of Treason
and Treason-Felony.

Decisions on repealed statutes, where of use as authorities
on the existing law, are incorporated with the text, and cases
overridden by legislation are omitted. Decisions of substantial
value or interest given since the publication of the last
edition in 1896 have been included up to July, 1909.

The recent changes made in 1907 and 1908 with respect
to the punishment of crime have rendered it necessary to
set out, in Book I. Chapter VIL, a fuller statement of the
law as to punishment.

The portions of the Sixth Edition which dealt with pro-
cedure have been collected in Book XII., where also will be
found the legislation of 1907 and 1908 as to Appeal and Costs
in Criminal Cases,

The subject of evidence, treated in the earlier editions by
Mr. E. Vaughan Williams, author of * Williams on Executors,’
and afterwards a judge of the Common Pleas, is dealt with in
Book XIIL, where in Chapter V. will be found the Criminal
Evidence Act, 1898,

The Editors have been able somewhat to reduce the bulk
of the text: but to effect ‘his they have had to omit the
subject of Highway and ridge indictments. The reason
which ultimately decided them to make this omission was,

that such indictments igh public remedies, can no longer
be regarded as crin proceedings : for they have been

assimilated to civil proceedings as to evidence (40 & 41 Viet.
c. 14), appeal (7 Edw. VIL c. 23 5. 20 (3)), and costs (8 Edw.
VIL c. 15 8. 9 (3)).

eferences to the criminal law of the United States have
been advisedly reduced ; since those who wish to study that
law must necessarily refer to some standard American
writers on Crimes, such as Bishop, and to the Codes of the
States of the Union.

But the Editors have included references to decisions of
the Courts of Canada, Australia, and New Zealand, and of some
other colonies in which the English authorities have been
considered, and decisions have been given which may be of
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value with reference to certain parts of the English law, on
which that of the colony is based.

The Editors have been careful to retain the valuable notes
of Mr. (. 8. Greaves, Q.C., editor of the Third and Fourth
Editions, and draftsman of the Criminal Law Consolidation Acts
of 1861. The cases marked MSS. (. S, (i, are from his collec-
tion. Those marked MS. H. S. are from the collection of
Mr. Horace Smith, editor of the Sixth Edition. Those marked
MS. Bayley, J., are from a collection made by Mr. Justice
Bayley.

leferences to series of reports not mentioned in the text
have so far as possible been inserted in the Table of Cases.
Repealed statutes (save in a few special cases) are not
included in the Table of Statutes; but in the notes to existing
Statutes will be found references to the former enactments
which they ~l|[n"’~<-1|~'.

The Editors have to thank Mr. H. D. Roome, Barrister-at-
Law, for valnable aid in preparing the Table of Cases.

W. F. CRAIES.
L. W. KERSHAW.




CORRIGENDA.

VOLUME 1

620 (g). For Daws v. Pindar read Daws v, Paynter
620 (j). For Dr. Tudor's ease read Dr. Trevor's ease ; and for Tuxton v. Morri

read Juxon v. Morris

902(f).  For Ince v. Cruikshank read Mee v, Cruikshank
2 For Hawkins v. Ellis read Rawlins v, Ellis

1027 (& Ifter R. v. Middleton dele 1 Str,

1032 (¢ Ifter R, v. Middleton read Fort

1040 (k). Read R. v. Dodd, Sess. Cas, 135; 93 E. R, 136
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PREFACE TO CANADIAN NOTES

The Canada Criminal Code and the Canada Evidence Act
treat of the greater part of the subjects dealt with in the text
of RUsSELL ON CrIMES. To set out these statutes herein would
make these volumes unwieldy; to accurately express the mean-
ing of the statutes more concisely would be impossible; and
therefore these notes are necessarily confined to references to
the statutory provisions and to judicial interpretations thereof.

As the Editors state in the preface, the text of RUSSELL ON
Crivmes follows the arrangement of the English Draft Code,
which is not the same as that of the Canada Criminal Code.
These notes necessarily follow the order of the text, and as to
subject matter do not go beyond the text except in reference
to appeals in indictable offences, for which reasons there are no
notes upon summary convictions or appeals therefrom, and few
upon summary or speedy trials; but though the text contains
nothing about certiorari, and little comparatively about the
practice upon appeal, it has been considered advisable to refer
extensively to these subjects in these notes,

By permission of the publisher, the writer has drawn exten-
sively on the matter contained in “Canada Criminal Law,” by
W. J. Tremeear, a work so excellent and complete that it would
be difficult to quote an important and relevant decision by
Canadian Courts not referred to therein, save those given since
that work was published.

Very valuable assistance in the preparation of these notes
has been given by my son, A. Nevill Morine, LL.B.

ALFRED B. MORINE.
Toronto,

Dee. 2nd, 1909.
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A TREATI

CRIMES AND MISDEMEANORS.

E

BOOK THE FIRNT.

PRELIMINARY MATTERS,

CHAPTER THE FIRST.
INTERPRETATION OF STATUTES DEALING WITH CRIMES,

Tue object of this work is to treat of crimes—i.e. of thuse acts or omis-
sions involving breach of a duty to which by the law of England a sanction
is attached by way of punishment or pecuniary penalty in the public
interest. The same acts or omissions may give a cause of civil action to
an individual injured thereby. But in the case of crime the ordinary
remedy is by indictment (a)—i.e. by accusation made by twelve
or more grand jurors, and by trial thereon before a petty jury of
twelve, unless statutory provision is made for punishing the offence in
a summary or a different mode.

The general canons of construction applicable to statutes which
create or punish criminal offences, or deal with criminal procedure, are
in substance the same as those applicable to other statutes. There are
numerous authorities in which it is said that penal statutes must be
construed strictly, a rule founded on the plain principle that the power
of punishment is vested in the Legislature, in which lies the authority
to define crimes and ordain punishment (b). The true rule is that stated
in the Gauntlet (¢). ‘No doubt all penal statutes are to be construed
strictly—that is to say, the Court must see that the thing charged as
an offence is within the plain meaning of the words used ; must not strain
the words on any notion that there has been a slip, that there has been
a casus omissus ; that the thing is so clearly within the mischief that
it must have been intended to be included, and would have been included
if thought of. On the other hand, the person charged has a right to say
that the thing charged, though within the words, is not within the spirit
of the enactment. But where the thing is brought within the words
and within the spirit, there a penal enactment is to be construed, like
any other instrument, according to the fair common-sense meaning
6, 17, and Bk, xii. . ii. in giving the judgment of the Judicial

(b) Att.-Ge lem [1863], 2 H. & C.  Committee (Mellish, L.J., James, L.J.,
431, 509, Polloe 3. and Sir James Colvil nd Sir Montague
(¢) L. R. 4 P.C. 184, 191, per James, L.J., Smith). Cf. 2 H. & C. 531, Bramwell, B.

VOL. 1. B

(a) Vide post, p
.




2 Interpretation, [BOOK 1.

of the language used ; and the Court is not to find or make any doubt
or ambiguity in the language of a penal statute where such doubt or
ambiguity would clearly not be found or made in the same language
in any other instrument ’ (d).

Observance of this canon is chiefly invoked to prevent the creation
of offences by construction—i.e. to restrain the Courts from usurping
the function of the Legislature by extending the words of a statute to
acts or omissions not within its plain terms or manifest intention. But
it does not debar the judges from reading into a statute creating an
offence words omitted but obviously necessary to complete the clear
intention of the Legislature (e).

The presumption against giving a retrospective operation to statutes
operates most strongly in the case of statutes creating crimes (/).

An important rule of construction which has been applied to criminal
statutes is that there is no vested right in procedure. Sect. 27 of the
Prevention of Cruelty to Children Act, 1904 (4 Edw. VII. c. 15), which
was passed on August 15, 1904, and came into force on October 1, 1904
(sect. 33 (3)), directed that six months should be substituted for three
months as the limit of time for instituting prosecutions for carnally
knowing a girl of the age of thirteen and under sixteen (48 & 49 Viet.
c. 69,8 5 (1)). C.D. was tried in January 1905 on an indictment
charging the commission of such offence on July 15, 1904. The pro-
ceedings were instituted on December 27,1904, It was held that sect. 27
dealt only with procedure, and came into force at a time when the
accused was liable to prosecution, and extended the time during which
he continued liable (¢).

Certain definitions of terms often used in statutes creating crimes
are included in the Interpretation Act, 1889 (52 & 53 Viet. ¢, 63) (h).
Of these the more important are as follows :

Gender and Number.— By sect. 1: (1) In this Act and in every
Act passed after the year one thousand eight hundred and fifty, whether
before or after the commencement of this Act (January 1, 1890), unless
the contrary intention appears, (¢) words importing the masculine gender
shall include females, and (b) words in the singular shall include the
plural and words in the plural shall include the singular.

*(2) The same rules shall be observed in the construction of every
enactment relating to an offence punishable on indictment or on summary
conviction when the enactment is contained in an Act passed in or before
the year one thousand eight hundred and fifty.’

(d) See Hardeastle on Statutes (4th ed.,  And sec R.
by Craics), pp. 425-432. waite [19000], 2
B KERA

Plowden

Ex parte Braith
24 T. L. R.

() R. v Vasoy [1905), 2 K.B. 748, 430 2 R. v. Ettridge [1909],
decided on 8. 13 of the Salmon Fisl Act, 2K.I o
1873 (36 & 37 Viet. . 71), which amends () R 2 Q.B. 145, 148,
8. 32 of the Malicious Damage Act, 1861,  Coleridge, C n the
by incorporating words which cannot be  Bankrupt , 1800 (53 & 564 Viet. . 71).

grammatically read into the carlier enact-
ment. In R. v, Palin [1906], 1 K.B. 7, the
words ‘ any document in the second part
of 8. 1 of the Falsification of Accounts Act,
1875 (38 & 39 Viet. c. 24), were limited, by
reference to the preamble, to documents
belonging to the employer of the accused.

(7) R.v. Chandra Dharma [1905), 2 Q.B.
365, Secus, if the prosecution had been
statute barred under the old enactment
before the new cnactment came into
operation, /. , Channell, J.

(k) This Act repeals Brougham's Act (13
& 14 Viet. o. 21).

o
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By sect. 2: (1) In the construction of every enactment relating
to an offence punishable on indictment or on summary conviction,
whether contained in an Act passed before or after the commencement
of this Act, the expression ** person " shall, unless the contrary intention
appears, include a body corporate " (i).

(2) Where, under any Act, whether passed before or after the com-
mencement of this Act, any forfeiture or penalty is payable to a party
aggrieved, it shall be payable to a body corporate in every case where
that body is the party aggrieved.”

By sect. 3: “ In every Act passed after the year one thousand eight
hundred and fifty, whether before or after the commencement of this
Act, the following expressions shall, unless the contrary intention appears,
have the meanings hereby respectively assigned to them, namely :

“The expression * month ”* shall mean calendar month ’ (j).

“The expressions “ oath” and * affidavit " shall, in the case of
persons for the time being allowed by law to affirm or declare instead
of swearing, include affirmation and declaration, and the expression
“swear " shall, in the like case, include affirm and declare.

By sect. 4: *In every Act passed a'ter the year 1850 and before
the commencement of this Act (l.mllur_\ 1, 1890) the expression
“county " shall, unless the contrary intention appears, be construed as
including a county of a city and a county of a town."

By sect. 13: “In this Act, and in every other Act, whether passed
before or after the commencement of this Act, the following expressions
shall, unless the contrary intention appears, have the meanings hereby
respectively assigned to them, namely :

‘(4) The expression ““ court of assize " shall, as respects England,
Wales, and Ireland, mean a court of assize, a court of oyer and terminer,
and a court of gaol delivery, or any of them, and shall, as respects England
and Wales, include the Central Criminal Court,

‘(5) The expression “ assizes,” as respects England, Wales, and
Ireland, shall mean the courts of assize usually held in every year, and
shall include the sessions of the Central Criminal Court, but shall not
include any court of assize held by virtue of any special commission, or,
as respects Ireland, any court held by virtue of the powers conferred by
m-(tlon sixty-three of the Supreme Court of Judicature Act (Ireland),

7 (40 & 41 Vict. c. b7).
*(10) The expression ** the Summary Jurisdiction Acts,” when used
in relation to England or Wales, shall mean the Summary Jurisdiction

() This enactment replaces 7 & 8 Geo.  calendar month.” By subsec. 2: * A prisoner
1V. ¢, 28 (E), and 9 Geo. IV. . 54,8,.35 (1. whose term of imprisonment or penal
As to its effect vide post, p. 102, servitude expires on any Sunday, Christ-

(j) At common law month primarily mas Day, or Good Friday, shall be dis-
means * lunar ' month. Bruner ». Moore charged on the day next preceding.’
[1904], 1 Ch. 305, Farwell, J. This enact-  Subject to this enactment, a person sen-
ment applies only to the term as used in  tenced to a month’s imprisonment is
statutes. By s. 12 (1) of the Prison Act, entitled to be discharged on the day in the
1808 (61 & 62 Viet. c. 41): *In any sentence  next month immediately preceding the
of imprisonment passed after the com- day corresponding to the one on which
mencement of this Act (January 1, 1890) hissentence takes effect.  Migotti v, Colvill,
the word month shall, unless the contrary 4 C. P.D. 238 : 48 L. J. C.I% 605,
is expressed, be construed as meaning

—
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(England) Acts (k), and when used in relation to Scotland the Summary
Jurisdiction (Scotland) Acts, and when used in relation to Ireland the
Summary Jurisdiction (Ireland) Acts.

“(11) The expression ** court of summary jurisdiction " shall mean
any justice or justices of the peace, or other magistrate, by whatever
name called, to whom jurisdiction is given by, or who is authorised to
act under, the Summary Jurisdiction Acts, whether in England, Wales,
or Ireland, and whether acting under the Summary Jurisdiction Acts or
any of them, or under any other Act, or by virtue of his commission, or
under the common law (/).

“(14) The expression ** court of quarter sessions " shall mean the
justices of any county, riding, parts, division, or liberty of a county, or
of any county of a city or county of a town, in general or quarter sessions
assembled, and shall include the court of the recorder of a municipal
borough having a separate court of quarter sessions.’

Person.—By sect. 19: *In this Act and in every Act passed after
the commencement of this Act the expression ** person " shall, unless the
contrary intention appears, include any body of persons, corporate or
unincorporate.’

Writing.— By sect. 20 : “ In this Act and in every other Act, whether
passed before or after the commencement of this Act, expressions
referring to writing shall, unless the contrary intention appears, be
construed as including references to printing, lithography, photography,
and other modes of representing or reproducing words in a visible form.’

Committed for Trial. By sect. 27: “ In every Act passed after the
commencement of this Act the expression *“ committed for trial * used
in relation to any person shall, unless the contrary intention appears,
mean, as respects England and Wales, committed to prison with the
view of being tried before a judge and jury, whether the person is com-
mitted in pursuance of section twenty-two or of section twenty-five of
the Indictable Offences Act, 1848 (11 & 12 Viet. ¢. 42), or is committed
by a court, judge, coroner, or other authority having power to commit
a person to any prison with a view to his trial, and shall include a person
who is admitted to bail upon a recognisance to appear and take his trial
before a judge and jury.

Offences under two or more Laws.— By sect. 33 : * Where an act
or omission constitutes an offence under two or more Acts, or both under
an Act and at common law, whether any such Act was passed before or
after the commencement of this Act, the offender shall, unless the
contrary intention appears, be liable to be prosecuted and punished under
cither or any of those Acts, or at common law, but shall not be liable to
be punished twice for the same offence * (m).

Distance. By sect. 34: ‘In the measurement of any distance for

(k) The Summary Jurisdiction (Eng- Boulter
v. Kent JJ. [1897], A.C. 666, Hagmaier v.
Willesden Overseers [1904), 2 K.B. 316,
(m) As to the effect of this section, sce
post, p. 6. There are numerous enactments
containing a similar provision as to par-
ticular off See Hardeastle on St
(4th ed., by Craies), 306n,

land) Acts are the Summary Jurisdiction
Acts, 1848 (11 & 12 Viet. ¢ 43) and 1879
(42 & 43 Vict. c. 49), and any Act, past or
future, amending these Acts or either of
them (52 & 53 Viet. ¢, 63, 8. 13 (7) ).

(I) This definition does not apply to
justices acting for the grant of liquor

licences or revision of jury lists.
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the purposes of any Act passed after the commencement of this Act,
that distance shall, unless the contrary intention appears, be measured
in a straight line on a horizontal plane * (n).

Citation of Aets. — By sect. 35: *(I) In any act, instrument, or
document, an Act may be cited by reference to the short title (o), if any,
of the Act, either with or without a reference to the chapter, or by
reference to the regnal year in which the Act was passed, and where there
are more statutes or sessions than one in the same regnal year, by reference
to the statute or the session, as the case may require, and where there
are more chapters than one, by reference to the chapter, and any enact-
ment may be cited by reference to the section or subsection of the Act
in which the enactment is contained (p).

“(2) Where any Act passed after the commencement of this Act
contains such reference as aforesaid, the reference shall, unless a contrary
intention appears, be read as referring, in the case of statutes included
in any revised edition of the statutes purporting to be printed by
authority, to that edition, and in the case of statutes not so included,
and passed before the reign of King George the First, to the edition pre-
pared under the direction of the Record Commission; and in other
cases to the copies of the statutes purporting to be printed by the King's
Printer or under the superintendence or authority of His Majesty’s
Stationery Office,

“(3) In any Act passed after the commencement of this Act a
description or citation of a portion of another Act shall, unless
the contrary intention appears, be construed as including the word, section,
or other part mentioned or referred to as forming the beginning and as
forming the end of the portion comprised in the description or citation.’

Effect of Repeal. By sect. 11: (1) Where an Act passed after the
vear 1850, whether before or after the commencement of this Act (January
1, 189)), repeals a repealing enactment, it shall not be construed as
reviving any enactment previously repealed, unless words are added
reviving that enactment,

(2) Where an Act passed after the year 1850, whether before or after
the commencement of this Act, repeals wholly or partially any former
enactment and substitutes provisions for the enactment repealed, the
repealed enactment shall remain in force until the substituted provisions
come into operation,

By sect. 38: ‘(1) Where this Act, or any Act passed after the com-
mencement of this Act (January 1, 1890), repeals and re-enacts, with or
without modification, any provisions of a former Act, references in any
other Act to the provisions so repealed shall, unless the contrary intention
appears, be construed as references to the provisions so re-enacted.

“(2) Where this Act, or any Act passed after the commencement of
this Act, repeals any other enactment, then, unless the contrary intention
appears, the repeal shall not

(n) See R. v. Wood, 5 Jur, 225, post, p. 20. (p) As to the old rule of citation see

(0) For a list of short titles of statutes  R. v. Biers [1834], 1 A. & E. 327, Gibbs
sce Hardcastle on Statutes (4th ed.,, by v Pike [1841], 8 M. & W.
Craies), Appendix B.
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“(a) revive anything not in force or existing at the time at which the
repeal takes effect ; or

‘(b) affect the previous operation of any enactment so repealed or
anything duly done or suffered under any enactments so
repealed ; or

‘(¢) affect any right, privilege, obligation, or liability acquired,
acerued, or incurred under any enactment so repealed ; or

‘(d) affect any penalty, forfeiture, or punishment incurred in respect
of any offence committed against any enactment so repealed ;
or (q)

‘() affect any investigation, legal proceeding, or remedy in respect
of any such right, privilege, obligation, liability, penalty, for-
feiture, or punishment as aforesaid ;

and any such investigation, legal proceeding, or remedy may be instituted,
continued, or enforced, and any such penalty, forfeiture, or punishment
may be imposed, as if the repealing Act had not been passed.’

In the Criminal Procedure A 1851 (14 & 15 Viet. e. 100), * the

word ** indietment ” shall be understood to include ** information ™ (r),
“inguisition ™ and ** presentment ” (¢), as well as ** indictment,” and
also any ** plea,” ** replication,” or other pleading, and any “* nisi prius
record ™ (u), and the term ** finding of the indictment ™ shall be under-
stood to include the ** taking of an inquisition,” the * exhibiting of an
information,” and ** the making of a presentment ™ * (sect. 30).
Effect on Common Law or on Prior Legislation. The effect of sect.
of the Interpretation Act, 1889, is to create a presumption (v) that
offences created by modern Acts are cumulative upon, and not in
substitution for, offences at common law or under prior statutes not
expressly repealed.

The provision creating a presumption against the right to punish the
offender twice for the same offence is in accord with the common law
rule (). It appears not to bar a prosecution.

In considering statutes relating to erime it has to be determined whether
they override or supplement the common law or prior statutes, and
whether the remedies, procedure, or punishments which they enact are
exclusive of those existing or alternative to or enmulative on them,

In R, ». Thompson (z), however, it was held that an indictment

(¢) Thus the Larceny Act, 1001, does not,
by repealing ss. 75, 76 of the Larceny Act,
IRG1, affect liability to punishment for

only. See 51 & 52 Viet. c. 43, & 78 (3).

(«) t.e. the record made up for trial of
an indictment or information originating
offences under those sections committed — in or removed into the High Court.  See
before the time when the Act of 1901 took  Short & Mellor, Cr. | d ed.) 110,
effeet, (¢) As to what is sufficient to rebut such

(r) t.e. a eriminal information exhibited Michell v. Brown, 28 L. J.
by the Attorney-General ex officio or by  M.C. 53; @ & Fortescue v
leave of the High Court (K.B.1.). Bethnal ( [1801], 2 Q.B. 171, 178.

(%) ©.e. & coroner’s inguisition.  In R. ¢ (w) Middleton v. Croits [173
Ingham, 33 L. J. Q.B. 183, it was held that 650, 674 : R, v. Miles, 24 Q.B.D.

prosumption see

indietment in 8. 6 of the Offences against
the Person Act, 1861 (24 & Viet. e, 100),
included a coroner’s inguisition

(f) By the grand jury of its own act,
Such presentments in respect to highways
and bridges are now by way of indictment

This subject is discussed post, Bk. xii. e. ii,
under *Autrefois conviet,” *Autrefois acquit.’

(#) 16 Q.B. 832; sed quare. The ratio
decidendi was that conspiracy was a
common law offence,
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for conspiracy to violate a statute would lie after the repeal of the
statute.

Effect of Repeal of Statutes creating Offences.—‘It has heen long
established that when an Act of Parliament is repealed, it must be con-
sidered (except as to transactions passed and elosed) as if it had never
existed’(y). Where, therefore, a justice of the peace, under 13 Geo. ITI.
¢. T8, 5. 24, presented the inhabitants of a parish for the non-repair of a
highway, and the proceedings were removed into the Court of Queen’s
Bench, and the defendants pleaded, and issues of fact were joined, and
a verdiet found against the defendants, and the issues had been joined
before, but tried after, the day on which the Highway Act, 1835 (2)
(which repealed 13 Geo. I11. e. 78), came into operation, the judgment
was arrested, on the ground that the power to give judgment upon a
presentment under 13 Geo. II1. e, 78 was gone(a). So where the lia-
bility to repair certain highways in a parish was taken away from the
parish by statute, and cast upon certain townships, and the statute gave
a form of indietment against the townships for non-repair, and one of
the townships was indicted under the statute, but before the trial the
statute was repealed, and a verdiet was found against the township,
the judgment was arrested, on the ground that, although whatever had
been done under the Aet before it was repealed was valid, the statute
when repealed was, with regard to any future operation, as if it had
never existed, and the effect of the repeal is the same whether the alter-
ation affeets procedure only or matter of substance(b). So where a
prisoner was indieted for privately stealing in a shop against 10 & 11
Will. TI1. e. 23, which was repealed (1 Geo. IV, ¢. 117, s. 1) after the
commission, but hefore the trial, of the offence, it was held that the
prisoner could not be sentenced under the repealed Aet(¢), there being
no special elause in the repealing Aet continuing the rvpvulml \M as
to matters arising before the repeal took effect (d).

Repealing Acts, however, sometimes contain clauses for the purpose
of keeping alive the statutes they repealed so far as they relate to of-
fences committed against them, and in repeals effected after 1889 there
is a presumption to this effect(¢). Where a bankrupt had committed
an offence against 12 & 13 Viet. e. 106, s. 251, and an information had
been laid before a magistrate for that offence, and a warrant issued for
the prisoner’s apprehension before 24 & 25 Viet, e. 134 came into opera-
tion, which by sect. 230 repealed the former Aet, except as to ‘any
proceeding pending,” &e., ‘or any penalty incurred,’ &e., at the com-
mencement of the Aet, it was held that there was a proceeding pvnding
within the meaning of this exception, and that the word *penalty’ in it
extended to any penal consequences whatever, and was not restricted
to a peeuniary penalty, and, consequently, that the bankrupt might be
convicted and sentenced under the former Act(f).

(u) Surtees v, Ellison, 9 B, & O, .ﬂl (d) See Miller's Case [1764], 1 W
Tenterden, C.J. See 52 & 53 Viet. ¢, 6! 3 Wils, (K.B.) 420,
ss. 11, 38, ante, p. 5. & 53 Viet, e. 63, s 38(2),
() 5 & 6 Will. 1V, e, 50, See R, r. Wehb, 140 Cent,
(@) R.v. Mawgan, 8 A, & E. s8. Pap. 627, Walton, J,
(b) R. v. Denton, 18 Q.B. 7 . v, Smith, L. & C. 131,
(e) R v. M'Kenzie, R. & ll 120,

406,




CANADIAN NOTES.

INTERPRETATION OF STATUTES,

See the Criminal Code, R.8.C. (1906) ch. 146, see. 2, for the inter-
pretation of words and phrases used therein.

Every provision of the Interpretation Act (R.S.C. (1906) ch. 1)
extends and applies to every Act of the Parliament of Canada except
in so far as such provision—

(a) Isinconsistent with the intent or object of such Act; or

(b) Would give to any word, expression or clause of any such Act
an interpretation inconsistent with the context; or

(¢) Is in any such Act declared not applicable thereto, R.S.C.
(1906) ch. 1, see. 2.

.
Interpretation of Criminal Statutes.—Penal statutes must be con-
strued strietly, and where an enactment imposes a penalty for a
eriminal offence, a person against whom it is sought to enforce the
penalty is entitled to the benefit of any doubt which may arise in the
construction of the enactment. R.v. Wirth, 1 Can. Cr. Cas. 231,

Words and Phrases in Criminal Code—See 11 Can. Cr, Cas., pp.
3756-379; 12 Can. Cr. Cas. 583, 13 Can. Cr. Cas. 541,

The part headings of the Code are to be regarded as preambles to
statutes. R. v. Brooks, 5 Can. Cr. Cas. 372,

‘“‘Bank Note,”" a forged paper purporting on the face of it to be a
bank note is within the statute, although there be no such bank as
named. R. v. Maedonald, 12 U.C.Q.B. 543,

‘“Everyone’” includes bodies corporate unless the context requires
otherwise. Union Colliery Company v. The Queen, 4 Can. Cr. Cas, 407,

““Capable of being stolen’” (in Code see. 354) includes anything
capable of being stolen by anybody, not merely by the accused. R. v,
Gildstaub, 5 Can. Cr. Cas, 357.

“Person”’ includes ‘‘bodies corporate’” and ‘‘companies,”” but a
corporation cannot be indicted for manslaughter. R. v. Great West
Laundry Co., 3 Can, Cr. Cas. 5, at p. 519,

‘“Everyone’” is a wider term than ‘“‘person.”” Union Colliery v.
The Queen, 4 Can. Cr. Cas., at p. 407,

A small room used for temporary detention of persons is not
included in the phrase ‘‘a common gaol or prison.”” In re Burke
(1894), 27 N.S.R. 286,

"
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Valuable Security.—It was formerly held that the term ‘‘valuable
security’’ meant a valuable security to the person who parted with it
on the false pretence, and that the inducing a person to execute a
mortgage on his own property was therefore not obtaining a **valuable
security.””  R. v. Brady (1866), 26 U.C.Q.B. 13; but the defini-
tion in Criminal Code expressly includes any deed, bond, ete., which
evidences title,

Defendant was indicted for forging an order for the payment of
money, the order being in the following words: **John MeLean, tailor,
please give M. A. 8. (defendant) to the amount of $3.50 and by doing
you will oblige me, A, MeP."" It was proved that the signature A.
MecP. was forged by the prisoner, and the prisoner was convicted and
sentenced. It was held that this was an order for the payment of
money, and not a mere request, and the convietion was affirmed. R. v,
Steele (1863), 13 U.C.C.P. 619 (following R. v. Tuke (1858), 17
U.C.Q.B. 296).

The true eriterion as to whether a document is an order for pay-
ment of money or only a request, is, whether, if the instrument were
genuine, and the person to whom it was directed paid it, he could
recover the amount from the party by whom the order was given, or
charge it to him, for if such be the case it is an order. R. v. Carter, 1
Cox 172; R. v. Ferguson, 1 Cox 241; R. v. Dawson, 3 Cox 220; R. v.
Vivian, 1 Den. C.C, 35.




(8)

CHAPTER THE SECOND.

OF INDICTABLE OFFENC

OrrENCES which may be made the subjeet of indietment, and are below
the erime of treason (w), fall into two classes, felonics and misde-
meanors.

1. Felony—Common Law.—Felony is the common-law term em-
ployed to describe the graver erimes known to the common law below
the degree of high treason or petty treason(x). The term has long been
used to signify the degree or elass of erime committed, rather than the
penal consequences by way of forfeiture entailed by its commission.
But the proper definition at common law appears to he—an offence
(triable by indictment only at common law) which oecasions a total
forfeiture of either lands or goods, or hoth(y), at the common law ; to
which eapital or other punishment may be superadded according to the
degree of guilt(z). Capital punishment is not an essential element in
the original definition, but was long so closely associated with felony
that until 1827, if a statute made a new offence felony, the law im-
plied that it should be punished not merely by forfeiture, but also by
death(a), subjeet to the right of benefit of clergy (), unless that were
expressly denied by statute(¢). This is merely a particular instance of
the rule that where a statute deseribes a new offence as felony, it there-
by by necessary consequence gives to the offence the like incidents that
helong to a h'lun\ by the rules and principles of the common law or
general statutory provisions. The chief of these incidents are:

1. Punishment (d).

The liability of persons aiding and abetting, committing or

(1) Treason (which is only incident App. ii. p. ). The derivation of ‘fel
ally treated in this work) is sometimes  ony’ is uncertain. It is by some traced
deseribed as a form of felony (see 60 to the Low Latin fello (1tal. fellone) ;
& 61 Viet, e. 18, s 1): but the pro by others to feah or fie, ‘fief or estate,
cedure for trial of ln‘A-un is by ~|,m|n~ and lon, ‘*price or value,' and is by
different,  See Archbold, Cr. PL ( them said to mean pretium feudi. See
ed,) 028; 1 Hawk. e I 2 Stephen,  Spelm. Glos, “elon’s Murray, Dict.
Hist, Crim. Law, 241; Steph. Dig. Cr. A 4 BL Com, 95,

Law (6th ed.), arts 62; Parl. Pap. (a) 4 Bl (nm 08, R. v Johnson,

ISTS, 1L L. (No. 178), Report by Mr. 3 M. & 8. 539,

R. S, Wright on Acts relating to Trea (h) Abolished in 1827, Vide post,

son.  As to piracy, see post, tit. ‘Pir p. 206n

acy, p. 235, (e) 7 & 8 Geo, 1V, e. 28, s, 8, post, p.
(w) Now merged in murder: 24 & 246, which overrides the common-law

25 Viet, ¢. 100, 5, 8 presumption in favour of capital pun
() Th forfeity abolished  ishment (which applied to all felonies

in I8T0, except in ||n mtlawry:  except petty lareeny and mayhem) by

see 33 & 34 Viet, T laying down a rule for the punishment

(2) 4 I!I.l.nu. nd see 1 Hawk.  of felonies not specifically punishable
In Scots law ‘the higher by other statutes,

crimes, r robbery, murder, arson (d) Vide post, p. 246, The result of
&e.. were called felony, and, being in legislation in the nineteenth century
terpreted want of fidelity to his lord,  has been to make the punishment of
made the vassal lose his fief.” 2 Hume,  every felony depend upon some statute,
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procuring the new felony to be convicted as principals in the
second degree (¢), or accessories before the fact (/).

3. Liability to arrest without warrant.

4. Liability to indictment.

The right of peremptory challenge of twenty of the jurors
summoned to try the indictment (g).

Felony —Statutes. —No statutory offence is treated as a felony unless it
is made so by express words or necessary implication. Not only those
crimes which are made felonies by express words in a statute, but also
all those which are by statute decreed to have or undergo judgment of
life and member become felonies thereby, whether the word * felony’ be
omitted or mentioned (k). And a statute which declares that the offender
shall, under the particular circumstances, be deemed to have feloniously
committed the act, makes the offence a felony, and imposes all the
common and ordinary consequences attending a felony (). So where a
statute says that an offence, previously a misdemeanor, ‘ shall be deemed
and construed to be a felony,” instead of declaring it to be a felony in
distinct and positive terms, the offence is thereby made a felony (j). An
enactment that an offence shall be felony, which was felony at common
law, does not create a new offence (k). An offence is not to be made felony
by the construction of doubtful and ambiguous words in a statute ; and
therefore, if it be prohibited under * pain of forfeiting all that a man has,’
or of * forfeiting body and goods,” or of being * at the king’s will for body,
land, and goods,’ the offence created is only a misdemeanor (/). Where
a statute has made the doing of an act felonious, if a subsequent statute
make it penal only, the latter statute is considered as virtually repealing
the former, so far as relates to the punishment of the offence (m). Thus,
where a statute (9 Geo. 1. c. 22) made an offence punishable with death
and a subsequent statute (16 Geo. I11. ¢. 30) imposed a forfeiture of
£20 for the same offence when first committed, recoverable before
justices of the peace, and made the second offence felony, the latter
statute was held to be a virtual repeal of the former (n). * Where
a later statute again describes an offence which had been previously
created by a former statute, and affixes a different punishment to it, and
varies the procedure, or if the later enactment expressly alters the quality
of the offence, as by making it a misdemeanor instead of a felony (o), or
a felony instead of a misdemeanor (p), the later enactment must be

(¢) The Coal-heavers' case, 1 Leach, 64 ;
1 East, P.C. 3.

(/) R.v. James, 24 Q.B.D. 439.
accessories after the fact see 1 1
614,704 ; 3 Co. Inst. 59 ; and 24 &
o 94,8 4, punl p. 131

\ . B 10L& F. 427

7&8(-(‘0 l\

see Levinger v,
(h) 1 Hale, 70:

R.v Horne, 4 C

ctment on 0.
which enacts that persons at large in llu
U Kingdom during the term of a
of transportation ‘shall suffer

z

sentence

death as in cases of felony without benefit
of clergy.” The indictment was held bad
for mmnm; the word * feloniousl,

(1) R. v. Johnson, 3 M. & §.
Bayley, .l.

(j) R. v. Salomons, 1 Mood.
ruling R. v Cale, 1 Mood. 11,

(k) R. v. Williams, 7 Q.B.
son, J.

() 1 Hawk. c. 40, 8. 3.

(m) 1 Hawk. c. 40, &, 5.

(n) R. v Davis, | Leach, 271.

(o) Id ibid.

(p) See R.
3 Salk. 193.
standing R. »

202, over

263, Patte-

v. Cross, 1 Ld. Raym. 711;
It has been held, notwith-
Cross, that an indictment
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taken as operating by way of substitution (and implied repeal) and
not cumulatively * (g).

Where a statute makes a second offence felony, or subject to a heavier
punishment than the first, it is always implied that such second offence
has been committed after a conviction for the first; and unless this is
stated in the indictment, the offence is punishable as a first offence (¢).

2. Misdemeanor.—The word misdemeanor is applied to all offences
(whether at common law or by statute) which are below the degree of
felony, whether they are punishable on indictment or on summary con-
vietion. They may be punished, according to the character of the offence,
by fine or imprisonment, or both (r). The word is generally used in
contradistinction to felony, and includes such offences as perjury, battery,
libel, conspiracy, and public nuisance (s). Misdemeanors have been
sometimes termed misprisions : indeed, the word misprision, in its larger
sense, is used to signify every considerable misdemeanor which has not
a certain name given to it in the law ; and it is said that a misprision is
contained in every treason or felony whatsoever, and that a person
guilty of felony or treason may be proceeded against for a misprision
only, if the king please (t).

The term misdemeanor applies not only to completed offences below
the (ln-x,,rn-n- of felony, but also to attempts (u), or incitements (v), or con-
spiracies (w) to commit a complete felony or misdemeanor which do not
result in the commission of the full offence. An indictment lies at
common law for all kinds of inferior erimes of a public nature, as mis-
prisions, and all other contempts (z), all disturbances of the peace, oppres-
sions, or misbehaviour by public officers (y), and all other misdemeanors
whatsoever of a public evil example against the common law (z). An
indictment will lie for contempt of court by attacking courts of justice
or attempting to obstruct the course of justice (@) : but it seems doubtful
whether every contempt is indictable. In an early case, Holt, (
said: “If a witness be insolent we may commit him for the immediate
contempt or bind him to his good behaviour, but we cannot indict
him’ (b). It seems, however, to be established that whatever openly
outrages decency and is injurious to public morals, is a misdemeanor
at common law (¢). Thus the exposure of a man’s person in a publie
place is indictable (d).

will lie for receiving as a misdemeanor in (v) Post, p. 203,
cases not falling within 24 & 25 Vict. e. 96, (w) Post, p. |a<.
8 0L R. v, Payne [1906), 1 K.B. 97. (#) Post, p. 537,

(g) Michell ». Brown, 2 E. & E. 267, () /'ur p. 601,

Campbel '[ Il( nderson . Rher (z) 2 Ilu\\k e, 3 1.
horne, 2 W. 236, As to alterna- (ul I' Inhlnla|l'u 2, 1 K.B.77. R
tive remedies under .nn. rrent enactments 0], 2 Q.B. 36, Vide post, Bk.
vide ante, pp. 4, 6. . s and Oswald on Contempt
(r) ]Iurn'n Justice  (30th  ed.), tit. . chap. i
* Misdemeanor,” citing Barlow’s Justice, togers, 7 Mod. 28.  See R. 1
tit.* Misdemeanor.” See post, c.vii. * Punish- ~ Nun, 10 Mod. 186,

ment,’ p. 249, () 4 BL Com. 65n.; 1 Hawk. ¢. 5,8, 4;
(s) 4 BL (um 5, note 2, Zuru'x Justice 1 East, P.C. p. 3,

(30th ed.), tit. * Misdemeanor.’ (d) R. v Sedley, 1 8id. 108; 3 Keb. 620,
(t) 1 Hawk. c. 20, 8. 2, and ¢, 59, 8. 1,2, R. v. Holmes, Dears. 207, Vide post, Bk,

Burn's Justice, tit. * Felony. xi. e, vi

(u) Post, p. 140.
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Breach of Statrie— Test of lndleublllty —In R. ». Hall (¢), Charles, J.,
adopted the rule laid down in 2 Hawk. c. 25, s. 4, that it seems to be
a good general ground that wherever a statute prohibits a matter of
public grievance to the liberties and security of a subject, or commands
a matter of public convenience, as the repairing of the common streets
of a town, an offender against such statute is punishable not only at
the suit of the party aggrieved, but also by way of indictment for his
contempt of the statute, unless such method of proceeding do manifestly
appear to be excluded by it” (/); and the law as laid down in R. v. Hall
has been accepted as correct (g).

Where an act or omission, which is not an offence at common law
is made punishable by a statute, the questions arise whether the eriminal
remedies are limited to the particular remedy given by the terms of the
statute, or, in other words, whether the remedy given by the statute
is exclusive of or alternative to other remedies given by other statutes
or the common law. It has been laid down that where an act or
omission is not an offence at common law, but is made an offence by
statute, an indictment will lie where there is a substantive prohibitory
clause in such statute, though there be afterwards a particular pro
vision and a particular remedy given (k). * Where a duty is created
by statute which affects the public as the public, the proper mode
if the duty is not performed is to indict or take the proceedings pro
vided by the statute’ (i). Thus, an unqualified person may be indicted
for acting as an attorney contrary to the Solicitors Act, 1843 (6 & 7
Vict. ¢. 73), 8. 2, although sect. 35 and sect. 36 enact, that in case any
person shall so act he shall be incapable of recovering his fees, and
that such offence shall be deemed a contempt of court and punishable
accordingly (j). And a clerk to borough justices has been held liable
to indictment for being interested in the prosecution of offenders
committed by borough justices, as he was not liable to the particular
penalty prescribed by sect, 102 of the Municipal Corporations Act, 1835
(5 & 6 Will. IV, ¢, 76) (k). When a new offence is created by statute,
and a penalty is annexed to it by a separate and substantive clause,
it is not necessary for the prosecutor to sue for the penalty ; but he
may proceed on the prior clause, on the ground of its being a misde-
meanor (/). And wherever a statute forbids the doing of a thing,

(¢) [1801] 1 Q.B. 74
(f) See 1 Hawk.
J 4

in the same section of the statute. Thus

; 2 Hawk. 5 Eliz. e, 4, 8. 31 (rep.) enacted, * that it
2 shall not be law/ul to any person to set up,
(9) Saunders v. Holborn District Bd. of  &e., any craft, mystery, &e., except he
Works [1805], 1 Q.B. 64 shall have been IunuLh( up therein seven
(h) R. v. W n,.ln 1 Burr, f years as an apprentice,’ &c., upon pain that
Gregory, b B. e . R every person willingly offending or doing

10 A & E. I( Walker, 44 L. the contrary forfeit for every default forty
M.C.169.  R. v Hall [1801), 1 Q.B. MA, shillings for every month ; and the method
770, Charles, J. of proceeding upon this statute was either

(#) Clegg v. Earby Gas Co. [1806], 1 Q. M by information qui tam in the court of oyer

362, Wills, J. Att.-Gen. v. L. N. W, and terminer or sessions of the county, &c.,
[1900], 1 Q.B. 78, where the offence was committed, to re-
() R.w Ihu shanan, 8 Q.B. 883, cover the penalty, or by indictment in those
(k) Fox r. 54 (Ex. Ch.).  courts. But it should be observed that a
) R.v. lh\ 5, Ashhurst, J.  subsequent section (39) gave authority to
And this principle has been held to apply  proceed by indictment, or by information,
where the clause annexing the penalty was ~ &e.  See the cases collected in the note to
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the doing it wilfully, although without any cortupt motive, is indict-
able (m). Thus, under 3 & 4 Vict. c. 97, s. 15 (rep.), which made it a
misdemeanor if any person ‘ shall wilfully do, or cause to be done, any-
thing in such a manner as to obstruct any engine or carriage using
any railway, Maule, J., held, that if a person designedly placed on a
railway substances having a tendency to produce an obstruction, he
was within the Act, and that it was not necessary that he should have
placed them there expressly with the view to obstruct an engine (n). It
has also been ruled that it a statute enjoins an act to be done, without
pointing out any mode of punishment, an indictment lies for disobeying
the injunction of the Legislature (0). Thus, the father of a child was
indictable if, being requested by the registrar within forty-two days
of its birth so to do, he wilfully refused to inform the registrar of the
particulars required by the Act to be registered touching the birth, con-
trary to sect. 20 of the Births and Deaths Registration Act, 1836 (6 & 7
Will. IV. c. 86) (p).  And the remedy by indictment in such a case is not
taken away by a subsequent statute pointing out a particular mode of
punishment for such disobedience (¢). Where the same statute which
enjoins an act to be done contains also an enactment providing for a
particular mode of proceeding, as commitment, in case of neglect or
refusal, it has been doubted whether an indictment will lie (r). But
“all that the authorities establish * on this point is that where there is
a substantial general prohibition or command in one clause and there
is a subsequent clause which prescribes a specific remedy, the remedy
by indictment is not excluded (s). Where a statute only adds a further
penalty to an offence prohibited by the common law, the offender may
still be indicted at the common law (¢); and if a statute gives a new
punishment or new mode of proceeding for what before was a misde-
meanor, without altering the class or character of the offence, the new
punishment or new mode of proceeding is alternative only, and the
offender may be proceeded against as before for the common-law misde-
meanor (see sect. 33 of the Interpretation Act, 1889, ante, pp. 4 & 6).

R. ». Kilderby.
also Morris v,
[1908], 1 K.B. 205.

(m) R. v. Sainsbury, 4 T. R. 457, where
it was held to be a misdemeanor in magis-
trates to grant an ale licence where they
had no jurisdiction.  See R. ». Nott, 4 Q.B.
768, Denman, C.J.

(n) R. v Holroyd, 2 M. & Rob. 339 ; and
see Jones v. Taylor, 1 E. & E. 20, as to the
meaning of the words * wil/ully trespass” in
3 & 4 Viet. e, 97, 8. 16,

(0) R. v. Davis, Say. 163, discussed in
R. v. Robinson, 2 Burr. 803 (refusal to
receive a pauper removed under an order of
justices). See also R. v. Harris, 4 T. R. 202,

(p) R.v. Price, 11 A. & E. 727, Sect. 20
was repealed in 1874, and replaced by s. 39
of the Births and Deaths Registration Act,
1874 (37 & 38 Vict. ¢. 88), which makes the
refusal an offence punishable on summary
conviction.

(9) B. v. Boyall, 2 Burr. 832, R. »

1 Wms. Saund. 312, See
Loughborough Corporation

Balme, 2 Cowp. 648, cited 2 Hawk. ¢. 25,
8. 4, in notis.  And, generally speaking, the
Court of King's Bench cannot be ousted
of its jurisdiction save by express words, or
i Cates v. Knight,

» Mod. 179. R, »
ases of indictments
against overseers for neglecting to account,
and for not paying over the balance within
the Ium- lumh-d by the statute.  See Couch
3 E. & B. 402, 1In 2 Nolan, P, L.
it in n(nmi that an indictment will lie
in these cases, though the statute provides
another remedy by commitment. See
cases ﬂn re cited.  As to modern statutes
53 Viet. c. 63, 8. 33, ante, p. 4.

(%) I( v. Hall [1801), 1 Q.B. 747, 770,

Charles, J.

)2 H

8 4. R, v Wige, 1d.
Raym. 1 2 \nlk 460, And see the
cases collected in R. v, Dickenson, 1 Wms,
Saund. 1350, note (4).
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Therefore, notwithstanding the provisions of the Blasphemy Act, 1697 (9
& 10 Will. TIL. . 35; Ruffhead, c. 32), it was held that a blasphemous libel
might be prosecuted at common law («). Where a statute makes that
felony which before was a misdemeanor only, the misdemeanor is merged,
and there can be no prosecution afterwards for the misdemeanor (v).
It is an offence at common law to obstruct the execution of powers
» granted by statute (w). But where a public Act merely regulates private
rights, an indictment will not lie for the infringement of those rights :
as, if a statute empowers the setting out of private roads and the directing
their repairs, an indictment does not lie for not repairing them (z).

Disobedience of the orders of a competent tribunal is in most cases
an indictable misdemeanor at common law (y), and where a statute em-
powered the King in Council to make an order as to quarantine, and did
not annex any specific punishment for disobedience, the disobedience
was held to be a misdemeanor indictable at common law (z). By the
‘Epping Forest Amendment Act, 1872 s, 5, the Epping Forest com-
missioners may make orders prohibiting, until after their final report,
any inclosure or waste of land within the forest, subject, in their judg-
ment, to any forestal or common rights. The commissioners made a
general order prohibiting all persons from committing waste upon a piece
of land described until the final report, or until further order ; all persons
affected to be at liberty to apply to them as there might he occasion. The
defendant applied to the commissioners by counsel as a person affected,
but they refused to enter into the question raised. The defendant was
convicted upon an indictment for breach of this order, subject to the
opinion of the Court of Queen’s Bench, which held that the order and
indictment were good (a).

In the case of acts commanded or prohibited by statute, three questions
arise : whether the statute intended the remedy to be (1) by indictment,
or (2) by civil proceedings, or (3) by some or other specified exclusive or
alternative statutory remedy. As to certain classes of acts commanded
or forbidden by statute in the public interest, the question arises whether
the remedy by indictment is excluded by a particular remedy given by
the statute, or is cumulative upon the statutory remedy(b). The true
rule is stated to be this: ‘Where the offence was punishable by a
common-law proceeding, before the making of such statute prescribing
a particular mode of punishing it, then either method may be pursued,
as the particular remedy is cumulative,and does not exclude the common-
law punishment ; but where the statute creates a new offence by pro-
hibiting and making unlawful anything which was lawful before, and
appoints a particular remedy against such new offence by a particular
sanction and particular method of proceeding, such method of proceeding

(u) R, v. Carlisle, 3 B. & Ald. 161, 164,

(v) See R. v. Payne [1906), 1 K.B. 97, 101,
R. v. Gregory, L. R. 1 C. C. R. 77, and ante,
P o

R. v. Hall [1801), 1 Q.B. 747.

(a) R. v. Walker, 13 Cox, 94, where the
form of indictment used is given.

(b) The term * cumulative * with respect

(w) R. v. Smith, 2 Dougl. 441.

() R. v. Richards, 8 T. R, 637.

() R. v Robinson, 2 Burr, 799, 804 ; and
vide post, Bk. vii. p. 542,

(z) R. v. Harris, 4 T. R. 269. See hereon

to this subject seems first to have been
used by Lord Mansfield, C.J., in R. v
Robinson, 2 Burr. 799, 803, 805. * Alterna-
tive’ would be a happier expression, so far
a8 concerns criminal remedies,
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must be pursued and no other (¢). The mention of other methods
of proceeding impliedly excludes that of indictment () ; unless such
methods of proceeding are given by a separate and substantive clause (¢).
Thus it is now settled( /), that where a statute making a new offence,
not prohibited by the common law, appoints in the same clanse a par-
ticular manner of proceeding against the offender, as by commitment
or action of debt or information, without mentioning an indictment, no
indictment can be maintained (g). It was decided on 21 Hen. VIIL
c. 13, 8. 1, which provides that no spiritual person shall take land to farm
on pain to forfeit £10 per month ; that as the clause prohibiting the act
specified the punishment, the defendant was not liable to be indicted (k).
And it was held not to be an indictable offence to keep an ale-house
without a licence, because a particular punishment, namely, commitment
by two justices, was provided by the statute (/). And an indictment
for assaulting and beating a custom-house officer in the execution of his
office was quashed, because 13 & 14 Car. 11. ¢, 11, 8. 6, appointed a par-
ticular mode of punishment for that offence (j). So an indictment will
not lie against an overseer for wilful breaches of the duties imposed
upon him by the Registration of Electors Act, 1843, in preparing and
publishing voters’ lists, inasmuch as the sections prescribing those duties
contain no general prohibitory clause, and sect. b1 gives the revising
barrister power to fine overseers for wilful breaches of duty, and sect. 97
gives the party aggrieved the right to bring a penal action against
the overseer for every wilful misfeasance or wilful act of commission or
omission contrary to the Act (k).

Matters not indictable at Common Law.- An indictment will not
lie in respect of injuries of a private nature to individuals unless they
in some way concern the King (), or are accompanied by acts amounting
to a breach of the peace (m). Thus an indictment did not lie for
excluding commoners from a common by enclosing (n), or for infringing
the rights of the inhabitants of a particular district (o), nor for acting, not
', Robinson, 2 Burr. 799, 805. 2 Str. 828,

3 B. & Ald, 163. R. v. Boyall, () R. v. Hall [1801], 1 Q.B. 747; 17
See also Hartley ». Hooker,  Cox, 278, Charles, J.

R. v. Balme, 2 Cowp. 650, (1) 2 Hawk. ¢ 4.  R. v. Richards,
Faulkner, 1 Wms. Saund. 8T, R. 637, Ti tinetion is stated also
See, however, R. v to have been taken in R. v. Bembridge &
R. v. Douse, 1 1d,  Powell ([1783), t. Tr. 1, cited in R. »
Raym. 672, R. v. Hall [1891), 1 Q.B. 747,  Southerton, 6 East, 136), an indictment
anfe. p. 11, for enabling persons to pass their accounts

(d) 2 Hawk. ¢, 25, &, 4, with the pay-office in such a way as to
(¢) Ante, p. and see R, v Briggs  enable them to defraud the Government,
(19091, 1 K.B.381; 78 L J. K.B. 116, 1t was objected, that this was only a private

&

(f) 2 Hawk. c. 25, 8. 4. Glass's case, 3 matter of account, and not indictable : but
Salk. 350. the Court held otherwise, ag it related to

(g) R. v. Hall (18917, 1 Q.B. 747. the publie revenue,

(k) R. v. Wright, 1 Burr, 543, (m) R. v. Bake, 3 Burr. 1731, where an

(i) Anon., 3 Salk. 25. Watson's case, indictment for forcible entry was quashed
1 Salk. 45. R. r. Edwards, 3 7. for lack of allegations as to breach of the
R. v. Faulkner, 1 Wme, Saunders 248, [u-m-- the indictment merely alleging a
260e, note (8). hbreaking and entering of the close of
(j) Anon., 2 Ld. Raym. 901; 3 Salk. 189.  another.
So an indictment for keeping an ale-house (n) Willoughby's case [1588], Cro. Eliz,
was quashed, because 3 Car, 1, ¢. 3, dirceted 90,
a particular remedy.  R. v. James, cited in (o) See R. v. Hogan, 2 Den. 277; 20 L. J.
R. v. Buck, 1 Str, 679, R. r. Malland,  M.C\ 219; post, p. 16.
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being qualified, as a justice of peace (p) ; nor for giving short measure (¢) ;
nor for an attempt to defraud, if neither by false tokens or con-
spiracy (r); nor for secreting another (s) ; nor for bringing a bastard
child into a parish (¢) ; nor for entertaining idle and vagrant persons in the
defendant’s house (u) ; nor for keeping a house to receive women with

child, and deliver them (v);

nor for enticing away an apprentice (w).

An indictment alleging that the prisoner contriving to injure the
inhabitants of a parish, and unjustly to burthen them with the main-
tenance of her bastard child, being of very tender age and unable to move

(p) Castle’s ease, Cro. Jac, G44.

(¢) R. v. Osborn, 3 Burr. 1697; but
selling by false measure ix indictable.  Thid

(r) R.v. Channell, 2 Str. 793 (an indict-
ment against a miller for taking and detain-.
ing part of the corn sent to him); and R. v,
Bryan, 2 Str. 866.  Anon., 6 Mad, 105,
v, Wheatly, 2 Burr. 1125 (indictment of a
brewer for delivering less beer than con
tracted for, held bad). R. v, Wilders, 2 Burr
1128 (eit.) (indictment against a brewer
for sending vessels of beer falsely marked
as containing more than they in fact did,
quashed). R, ». Pinkney [1730], 2 Sess
Cas, K.B. (2nd ed.) p. 198 (indietment for
selling corn by false measure, quashed). In
R. v. Haynes, 4 M. & 8. 214, an indietment
was found against a miller, for receiving
good barley to grind at his mill, and de-
livering a mixture of oat and barley meal,
different from the produce of the harley,
and which was musty and unwholesome,
For the prosecution was cited a note in
1 Hawk. ¢. 71, & 1, referring to R, . Wood
[1740], 2 Sess, Cas. K.B. (2nd ed.) p. 277,
where it is laid down, that changing corn by
a miller, and returning bad corn instead of
it, is punishable by indictment ; for, being
in the way of trade, it is deemed an offence
against the public : but it was held that
the indietment would not lie.  Ellen-
borough, C.J., in giving judgment, said, that
if the allegation had been that the miller
delivered the mixture as an article for the
food of man, it might possibly have sus
tained the indictment, but that he could
not say that its being musty and unwhole
some necessarily and ex vf termini imported,
that it was for the food of man ; and it was
not stated that it was to be used for the
sustentation of man, but only that it was a
mixture of oat and barley meal. He added :
* As to the other point, that this is not an
indictable offence, because it respeets a
matter transacted in the course of trade,
and where no tokens were exhibited by
which the party acquired any greater de-
gree of credit, if the case had been that this
miller was owner of a soke-mill, to which
the inhabitants of the vicinage were bound
to resort, in order to get their corn ground,
and that the miller, abusing the contidence
of this his situation, had made it a colour
for practising a fraud, this might have pre.

sented a different aspect ; but as it now is,
it seems to be no more than the case of a
common tradesman, who is guilty of a
frand in a matter of trade or dealing ; such
as is adverted to in R. v. Wheatley, and the
other cases, as not being indictable.  And
see also R. v. Bower, 1 Cowp as to the
point that for an impositicn, which a man’s
own prudence ought to guard him against,
an indictment does not lie, but he is left to
his eivil reme But in R. ». Dixon, 3 M,
& 8. 11, it was held, that a baker who sclly
bread containing alum, in a shape which
renders it noxious, is guilty of an indictable
offence, if he ordered the alum to be intro-
duced into the bread, although he gave
directions for mixing it up in the manner
which would have rendered it harmless

(5) R. . Chaundler, 2 Ld. Raym. 1368 ;
an indictment for secreting A., who was
with child by the defendant, to hinder her
evidenee, and to elude the execution of the
law for the erime aforesaid.  Sed quacre,

() R . Warne, 1 Str. 644, it appearing
that the parish could not be burthened, the
child being born out of it.  But see a prece-
dent of an indictment for a misdemeanor at
common law, in lodging an inmate, who
was delivered of a bastard child, which
became chargeable to the liberty, 2 Chit,
Cr. L. 700.  And see also id. 609, 4 Wentw,
353, and Cro. Cire. Comp. (7th edit.)
648, precedents of indictments for misde-
meanors at common law, in bringing such
persons into parishes in which they had no
settlements, and in which they shortly died,
whereby the parishioners were put to ex-
pense.  In one case it is stated to have been
held, that no indictment will lie for pro
curing the marriage of a female pauper
with a labouring man of another parish,
who is not actually chargeable. R. v
Tanner, | Esp. 304, But if the facts of the
case will warrant a charge of conspiracy,
the offence would be substantiated, if under
the circumstances the parish might possibly
be put to expense. See 1 Nolan, P. L.
Settlement by Marriage, s. I in the notes.
R. v. Seward, 1 A. & E. 706; 3 N. & M.

A
(1) R. r. Langley, 2 Ld. Raym. 790,
() R. v. Macdonald, 3 Burr. 1645,
(w) R. v. Daniel, 1 Salk. 380,
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or walk, unlawfully did abandon the said child in the said parish without
having prov ued any means for the support of the said child, the said
child not being settled in the said parish, was held bad, because the mere
abandonment, the possible consequence of which might be to injure the
parish, was not indictable (z).

Where an indictment stated that the prisoner intending to burthen
the inhabitants of a parish with the maintenance of her bastard child
abandoned the said child in the said parish, and it appeared that the
prisoner left the child in a dry ditch in a field in the parish ; there was
a pathway in the field by the ditch, and a lane separated from the ditch
by a hedge neither of which was much frequented ; Parke, B., held that
there was no ground for imputing any intention to burthen the parish,
as it was not placed in a position where it was likely to come to the
knowledge of the officers of the parish (y).

The administration of a poisonous ingredient with intent to hurt
and damage the body of another, whereby sickness and disorder of
his body is caused, was not indictable at common law (z), but such an
act is punishable under 24 & 25 Vict. c. 100, 5. 24 (post, Bk ix. c. iv.).

(ases of non-feasance and particular wrong done to another are not
in general the subject of indictment ; and it has been doubted whether
a clergyman is indictable for refusing to marry persons who were lawfully
entitled to be married (a); but circumstances may exist of mere non-

Jeasance towards a bedridden or helpless person or a child of tender

years (such as the neglect or refusal to provide sufficient food and sus-
tenance for such person being under the charge of the accused), which
may amount to an indictable offence at common law if death or serious
injury to health results from the neglect (b).

Where a mayor of a city, being a justice, made an order that a company
in the city should admit one to be a freeman of that corporation, and the
master of the company, being served with the order, refused to obey it,
such refusal was not the subject of indictment (¢). And an indictment
will not lie for not curing a person of a disease according to promise, for it
is not a public offence, and no more in effect than a ground for an action (d).
To keep an open shop in a city, not being free of the city, contrary to the
immemorial custom there, has been held not to be indictable (e).

Trespasses. —A mere act of trespass (such as entering a yard and
digging the ground, and erecting a shed or cutting a stable) committed
by one person, unaccompanied by any circumstances constituting a
breach of the peace, is not indictable (/). And an indictment was held

() R. v. Hogan, 2 Den. 277. The in- 3 Salk. 189. Inan Anon. case, 2 Salk. 522,
dictment was also held bad, beeause it did it appears to have been held, that if a pawn-

not allege that the child suffered any injury.

(¥) R. v. Renshaw, 2 Cox, 285,

(z) R. v Hanson, 2 C. & K. 912, Williams
and Cresswell, JJ.  As to infecting another
with an infectious or contagious disorder,
seo R. v, Clarence, 22 Q.B.D. 23,

(a) R. v. James, 2 Den. 1. The point
was not decided, as there had been no
sufficient demand to marry.

) R. v In-un[l!mﬂ] IQB 450.

(¢) R. v. Atkinson, 3 Salk. 1

(d) R. v Bradford, 1 1d. Rlym. 366 ;

broker refuses, upon tender of the mnm-'y
to deliver the goods pledged, he may be
indicted,  But see R, v. Jones, 1 Salk. 379,
contra,

(¢) R. v. Gorge, 3 Salk. 188, Nor is it
an indictable offence to exercise trade in a
borough contrary to the bye-laws of that
borough. R. v. Sharpless, 4 T. R. 777.

(f) R. v. Storr, 3 Burr. 1608, The in-
dictment was quashed on motion. Cf. R.
v. Bake, ibid. 1731, an indictment for break-
ing the close of another.
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not to lie against one person for pulling off the thatch from the house of
another, who was in peaceable possession (g). An indictment for taking
away chattels will not lie unless it states or imports that such a degree of
force was used as made the taking an offence against the public. Where
an indictment averred that the defendant with force and arms unlawfully,
foreibly, and injuriously seized, took, and carried away, of and from
- J. 8., and against his will, a paper-writing purporting to be a warrant to

apprehend the defendant for forgery, Perryn, B., held that the indictment

was not valid, as it charged nothing but a mere private trespass, and

neither the King nor the public appeared to have any interest therein (k).

But where an indictment stated the entering a dwelling-house, and
vi et armis and with strong hand turning out the prosecutor, the Court
refused to quash it (7). And an indictment will lie for taking goods
foreibly, if such taking is proved to be a breach of the peace (j) : and
though such goods are the prosecutor’s own property, yet, if he takes them
in that manner, he will be guilty (k).

Besides the common-law remedy by indictment for treason, felony,
or misdemeanor, there are also the following other remedies :—

Coroner's Inquisition. —An inquisition taken by a coroner and his jury
charging wilful murder or manslaughter (/), or concealment of treasure
trove (m), is equivalent to an indictment for such offence.

Criminal Information,— Misdemeanors (but not treasons or felonies) may
be prosecuted in the High Court of Justice without theintervention of a grand
jury, on information filed ex officio by the Attorney-General (n), or on infor-
mation filed by the King’s Coroner and Attorney by leave of the Court (o).
This remedy is now regarded as extraordinary, and is rarely used (p). The
procedure is regulated by the Crown Office Rules, 1906, rr. 35-39, 79, 83, 84,

Summary Proceedings. -In the case of a very large number of offences
newly created by statute the sole criminal remedy is by proceedings for a
summary conviction under the Summary Jurisdiction Acts, 1848 to 1899,
asamended by the Children Act, 1908 (8 Edw. VI, c. 67): and there is also
much legislation giving power to convict summarily of certain forms of
offence, particularly public nuisances, which at common law are punishable
only on indictment. The power to conviet summarily of the latter class
of offence is alternative to and not exclusive of the power to indict (g).

Election to be tried on Indictment. By the Summary Jurisdiction
Act, 1879 (42 & 43 Vict. c. 49), s. 17, subs. 1, * A person when charged
before a Court of Summary Jurisdiction with an offence in respect of the
commission of which an offender is liable on summary conviction to be
imprisoned for a term exceeding three months (r), and which is not an
assault, may, on appearing before the Court and before the charge is

(9) R. v. Atking, 3 Burr. 1706, (n) Short & Mellor, Cr. Pr. (2nd ed.) 151.
(k) R. v. Gardiner, Salisbury, 1780, MS.  Archb. Cr. PL (23rd ed.) 142

Bayley, J () 4&5W. &M c. 18. Short & Mellor,
(s) R. v. Storr, 3 Burr. 1698, Cr. Pr. (“nd ed.) 151, Archh. Cr. PL (23rd
(j) Anon., 3 Salk. 187. ed.) 144,
(k) Ibid. See Blades v. Higgs, 10 C.B, (p) h'(‘o Archbold, Cr, PL (23rd ed.) 145,

(N. 8,) 713; 12 CB. (N. 8) 501; 11 Elwy(n Laws of England (2nd ed.) vol. vii.
H. L. C 621, tit. * Information,’ p. 201.
(I) See the Coroners Act, 1887 (50 & 51 (q) Vide post, Bk. xi. cc.

Viet.), e. 71, (r) See Carle v, Elkington, l( Cox, 657,
(m) Vide post, Bk. iv. p. 339,
VoL, L. C
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gone into, but not afterwards, claim to be tried by a jury, and thereupon
. . . the offence shall as respects the person so charged be deemed to be
n indictable offence, and if the person so charged is committed for trial
or bailed to appear for trial, shall be prosecuted accordingly . . .’ (s).
Similar provisions are made by two earlier Acts: the Conspiracy
and Protection of Property Act, 1875 (38 & 39 Viet. c. 86),8. 9; and the
Prevention of Cruelty to Animals Act, I876 (39 & 40 Viet, ¢.77), 8. 15:
and by sect. 1 (6) of the Merchandise Marks Act, 1887 (50 & 51 Viet.
¢.28), “Any person charged with an offence under this section (relating to
false trade marks and false trade descriptions) before a Court of Summary
Jurisdietion shall, on appearing before the Court, and before the charge
is gone into, be informed of his right to be tried on indictment, and if he
requires be so tried accordingly ’ (1), As to summary trial of corrupt or
illegal practices at elections see 46 & 47 Viet, c. 51, s, 43
The offences to which sect. 17 applies are too numerous for enumera-
tion here, and, so far as material, are mentioned under the appropriate
titles, post (u). By subsect. 2, as interpreted by the judges, the justices
must inform the accused of his election, so soon as it appears that by
reason of a previous conviction or otherwise the accused is liable to more
than three months’ imprisonment, and, if they do not, the summary con-
vietion is void (v). By subseet, 3, as amended in 1908, the section is not
to apply to the case of a child under fourteen, unless the parent or
guardian of the child is present. If the parent, ete., is present, the
inquiry as to election is made of him, and the election is made by him (w).
Where an accused person elects, under sect, 17, to be tried by a jury,
the subsequent procedure before justices is the same as that which is
applicable to the case of indictable offences, and not that applicable to
summary proceedings, The accused person may therefore be committed
to take his trial in respect of any indictable offence disclosed by the deposi-
tions, and, in cases not falling within the Vexatious Indictments Acts,
counts may be added to the indictment in respect of any indictable
offence disclosed by the depositions, although the accused was not sum-
moned before the justices in respect of such offence (). The indictment
need not include any reference to the election (y), but where the offence
is punishable by more than three months’ imprisonment by reason of a
previous conviction, the previous conviction is charged in the indietment
in the same manner as in ordinary indictable cases. But the previous
conviction may not be proved until after conviction of the subsequent
offence, unless its proof is essential to the proof of the complete or subse-
quent offence (2).

|BOOK 1.

(%) As to costs see post, Bk. xii. c. v, T. L. R. 337

(1) See R. v. Phillips, 65 J. P. 41. The
Vexatious Indictments Act applies (50 & ) Provision for the nnnmnrv trial
61 Viet. e, 28, s 13), vide post, Bk, xii.  of children under fourteen, for all offences
e i except homicide, is made by the Summary

(1) For examples see R, v. Brown [1805],  Jurisdiction Act, 1879, and the Children
1 Q.B. 119 (* Betting Houses '), R.v. Pen-  Act, 1908 (8 Ed. VIL ¢. 67), 5. 128, and the
fold [1902], 1 K.B. 547. A list, apparently lmlnln!v of children to imprisonment is

78 L. J. K.B. m'. <I|<~.-||||m,
owler, 64 L. J. M.

complete, is given in Douglas’s Summary  tak:

Jurisdiction Procedure (9th ed.),
(1) R. v, Cockshott [1808), 1 Q.13 582,
R. v. Beeshy [1900], 1 K. B, 840, 25

way by the latter Act (s, 102).
() R, v. llmwn, ubi sup.

() R v, Chambers, 65 L. J. MLC. 214
() R v Penfold, ubi sup.
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CANADIAN NOTES.
INDICTABLE OFFENCES,

Felony and Misdemeanour.—The distinetion between ‘‘ felony’’ and
““misdemeanour’’ is abolished. Code sec. 14.

Misdemeanour Practice to Prevail.—When a certain practice would
have been permissible in case of misdemeanour, and not in case of
felony, the practice has been to apply the rule as in cases of misde-
meanour, and such is the intention of the Code. R. v. Fox, 7 Can. Cr.
Cas, 457,

Prisoner’s Testimony as Witness at Another Trial—Consent of
prisoner’s counsel. The distinetion between felony and misdemeanour
having been abolished, the consent of counsel for the accused which
hefore the Code would have been effective in misdemeanours only, is
now effective, although the offence charged was formerly a felony.
And evidence given on the trial of another person including the
evidenee of the prisoner then called as a witness, may with the consent
of the prisoner’s counsel be admitted in evidenee both for and against
the prisoner. R. v. Fox, 7 Can, Cr. Cas, 457 (Ont.)

Felony or Misdemeanour.—A person committed for trial for an
indictable offence which was a felony before the Code is not entitled
as of right to bail. For indictable offences which were misdemeanours
before the Code the accused committed for trial is entitled to bail as a
matter of right. Ex parte Fortier, 6 Can, Cr. Cas, 191,

A provincial statute prior to Confederation, providing for the
discharge from imprisonment in default of indietment of an aceused
person committed for a *“felony’ will apply equally to cases which
were misdemeanours before the abolition of the distinetion between
felony and misdemeanour. R. v. Cameron (1897), 1 Can. Cr. Cas. 169
(Que,)

Enactments regulating the procedure in Courts are usually deemed
imperative, and not merely directory. R. v. Riel (No. 2) (1885), 1
Terr. L.R. 23, 44.

Coroner’s Inquisition—~No one shall be tried on any coroner’s
inquisition, Code see, 940,

Upon a verdict of guilty being found before him, it is the duty of a
coroner to direct by warrant that a person charged with manslaughter
or murder shall be taken into custody, and conveyed before a magis-




180 Indictable Offences—Information, ete, [BOOK 1.

trate or justice; or the coroner may direct that the accused enter into
recognizances, with or without bail, to appear before a magistrate or
Jjustice. Code sec. 667,

A coroner’s subpena to a witness cannot be served outside the
coroner’s jurisdiction. Re Anderson & Kinrade, 13 O.W.R. 1082,

Criminal Information.—"'*Indictment’’ includes ‘‘information’’—
Code see, 2(16)—and ‘‘finding the indictment’’ includes also *‘exhibit-
ing an information’’ and ‘‘making a presentment’'—Code see. 5(a).
““ Attorney-General '’ includes *‘ Solicitor-General.”” Code see. 2(2).

Information—The Superior Courts in Canada grant criminal
information in proper cases on motion. See the following cases for
statements of prineiples and practice. R. v. Ford (1853), 3 U.C.C.P.
209; R. v. Ed. Whelan (1863), 1 P.E.I. 223; Re Recorder, ete., of
Toronto (1864), 23 U.C.Q.B. 376; R. v. Plimsoll (1873), noted in 12
Ch. J. 227; R. v. Thompson (1874), 24 U.C.C.P. 252; R. v. Kelly
(1877), 28 U.C.C.P. 35; R. v. Wilkinson (1878), 42 U.C.Q.B. 492; R.
v. Wilson (1878), 43 U.C.Q.B. 583,

Summary Proceedings.—Code, Pt. 15, sees. 705-770., Summary
Convictions,

Election to be Tried on Indictment or Summarily.—Code, Pt. 16,
sees. 771-799. Summary Trial of Indictable Offences. Certain offences
can be tried summarily without the consent of the accused (sees. 774,
775, 776). In other offences, the consent of the accused to he tried
summarily must be obtained after the charge is made (sec. 778). The
magistrate has power to decide in any case not to proceed summarily.
Section T84,

Trial of Juvenile Offenders for Indictable Offences—Code sees.
800-821.  An Aect respecting Juvenile Offenders, Delinquents, ete.
7 & 8 Edw. VII. (Can.) ch. 40,

Speedy Trial of Indictable Offences—Code secs. 822-842. The
accused has the option to be tried before a Judge without a jury, or in
the ordinary way. Section 827(b).
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CHAPTER THE THIRD.

OF CRIMINAL JURISDICTION,

I'T is necessary to tlialill;_"llisll between national or territorial Jurisdiction
to try for crime, and venue, i.e. the proper district of England from
which the jury must be summoned to try a crime which is within the
jurisdiction of the English Courts («).  Consequently, this chapter
necessarily to some extent includes procedure as well as jurisdietion,

In the view of English law, crime is primarily local, ¢.e., depends on
the law of the place in which it is committed, and not on the nationality
of the person who commits it (4).  On this principle aliens are amenable
to the English criminal law, in respect of erimes committed in England (¢),
and British subjects are not amenable to that law in respect of
offences committed outside England, unless committed within the
Admiralty jurisdiction, or unless specially provided for by statute,

At common law the jurisdiction of English Courts to try persons
accused of crime is regulated by the following rules :

1. Courts of the common law could try only offences committed within
the body of the realm. Offences committed by Englishmen
outside the body of the realm were cognisable, if at all, only by
the admiral or by the constable and marshal.

2. Indictments for erimes committed within the realm could be found
and tried only by juries summoned from the county, liberty,
borough, or other judic area within which the crime or an
integral part of it was alleged to have been committed (d). This
rule created difficulties in the administration of justice where
the acts constituting the crime were not all committed within
the same judicial district. As regards larceny, this difficulty
was got over by treating common law larceny as committing in
any county in England into which the thief carried the stolen
goods (e).  As regards homicide, cases in which the fatal wound
was given in one county and the death took place in another,
were met by legislation, 2 & 3 Edw. VL. ¢. 24, 5. 2, under which
the trial was to be in the county where the death occurred,

It seems to have been established as a common-law rule that a mis-

demeanor committed partly in one county and partly in another could

(a) See British South Africa Co. ». Com-
panhia de Mogambique [1893], A.C. 6(

(b) Sirdar Gurdyal Singh v. Rajah
Faridkote [1894), A.C. 670, Earl of Sel-
borne.

(¢) Barronet's case, 1 E. & B. 1: a charge
of homicide arising out of a duel between
foreigners in England.  As to treason see

De Jager v. Att.-Gen. of Natal [1907], A.C.
320,

(d) R. v. Weston, 4 Burr. 2507, 2511,
Lord Manstield.

(¢) This rule did not apply where the
theft was committed outside England,
Vide post, vol. ii, p. 1307,

02
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be tried in either county (/). 2 & 3 Edw. VL. ¢. 24, 5. 2, was repealed in
1826 (¢), and the following general rules were applied both to felonies
and misdemeanors : ‘For the more effectual prosecution of offences
committed near the boundaries of counties, or partly in one county and
partly in another, it is enacted by the Criminal Law Act, 1826 (7 Geo. 1V.
c. 64),8.12, “ that where any felony or misdemeanor shall be committed
on the boundary or boundaries of two or more counties, or within the
distance of five hundred yards of any such boundary or boundaries (h),
or shall be begun in one county and completed in another, every such
felony or misdemeanor may be dealt with, inquired of, tried, determined
and punished in any of the said counties, in the same manner as if it had
been actually and wholly committed therein ™’ (i).

The term ‘county” (j) in these enactments includes not only counties
at large, but counties of cities or towns (k), but does not include limited
jurisdiction within counties (/). The section does not apply to offences
partly committed on the high seas or on land outside England (m).
The effect of the section is to put an end to conflicts of jurisdiction between
two counties in cases to which the section applies. It authorises the
laying and trial of the offence in either county (n), but not laying the
offence in one county and trying it in the other (o).

Offences committed on a Journey or Voyage.— By the Criminal Law
Act, 1826 (7 Geo. IV. c. 64), 8. 13 : * Where any felony or misdemeanor
shall be committed on any person, or on or in respect of any property
in or upon any coach, waggon, cart, or other carriage whatever employed
in any journey, or shall be committed on any person, or on or in respect
of any property on board any vessel whatever employed on any voyage
or journey upon any navigable river, canal, or inland navigation, such
felony or misdemeanor may be dealt with, inquired of, tried, determined,
and punished in any county, through any part whereof such coach,
waggon, cart, carriage, or vessel shall have passed, in the course of the

11; R.ov l!nnhll[lﬂ‘tl] 3B.& ALTIT;
4B d.

(r/] 7 1.m l\

(h) Measured geometr ull\ in a direet
line or as the crow flie R. v. Welsh,
1 Mood. 175, Parke, B.  Vide ante, p. 4.

(1) Cf. the somewhat similar provisions of
the Fugitive Offenders Act, 1881 (44 & 45
Vict. ¢. 69), s, 20, 39, as ifences

mitted on the boundary of two adjoining
British possessions  outside the British
Islands,

(j) As to its meaning in modern Acts
vide 52 & 53 Vict, ¢. 63, s, 4, ante, p. 3.

(k) R. v. Jones, Woreester Lent Assizes
[1830], Jervis, K.C., MSS, C. 8, (i, Upon an
indictment for nmmlmu,ln r, found by the
grand jury of the county of the city of W.,
alleging the blow which cansed the death to
have been struck in the county of Worces-
ter, it was objected that the words, * Iwunn
in one county and completed in another,”
l|||l not npl»ly to such a case, as the word

‘completed ™ necessarily imported  some
cative and continuing agene

v in the person

committing the offence in the county where
the felony was completed ; but it was held
that the scetion extended to the case.  The
clerk of arraigns had consulted 1
J., who thought that the indictment ought
to be preferred in the city, and it had been
so preferred accordingly, €, 8. G,

(/) In R. v. Wood (IMI] »
where a larceny was (-mnmill«l in the City
of London, but within 6500 yards of the
boundary of the county of Surrey and of
the borough of Southwark, it was held that
the offence could not be tried by the
quarter sessions for the borough of South-
wark. Cf. Mouflet v. Cole, 42 L. J. Ex. 8,

(m) See R, v. Ellis [1809), 1 Q.B. 230+
goods obtained in England by false pre-
i '1 otland,  R. v. Oliphant [1905),
falsification of account- lmulm
in l-.nulnlnl procured by an employee who
was in France,

(1) R. v. Ellis [1899], 1 Q.B. 230, 234,
239, Wills, J.  All the earlier uulhonln-u
are there discussed.

(0) R, v. Mitehell, 2

Q.B. 636, 643,
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journey or voyage during which such felony or misdemeanor shall have
been committed, in the same manner as if it had been actually committed
in such county ; and in all cases where the side, centre, or other part
of any highway, or the side, bank, centre, or other part of any such
river, canal, or navigation shall constitute the boundary of any two
counties, such felony or misdemeanor may be dealt with, inquired of,
tried, determined, and punished in either of the said counties, through
or adjoining to, or by the boundary of any part whereof such coach,
waggon, carriage, or vessel shall have passed, in the course of the
journey or voyage, during which such felony or misdemeanor shall
have been committed, in the same manner as if it had been actually
committed in such county * (p).

This enactment is general, and applies to any carriage whatever
employed in any journey (¢). Where the prisoners were tried for lareeny
of oats, &c., the property of their masters, it appeared that they had
been sent with a waggon from a railway station, then in Middlesex, to
Woolwich, then in Kent, that the usual quantity of oats for the horses
was given out to them, and put into the waggon in nosebags, and that
the prisoners sold the oats at Woolwich. It was held that they were
triable in Middlesex ; for the ‘object of the statute was to enable a
prosecutor, whose property is stolen from any carriage on a journey,
to prosecute in any county through any part of which the carriage shali
have passed in the course of that journey; bhecause, in many cases,
it might be quite impossible to ascertain at what part of the journey
the offence was actually committed " (r).

The prisoner had acted as guard of a coach from P. in Cumberland
to K. in Westmoreland, and was entrusted with a banker's parcel con-
taining bank-notes and two sovereigns ; on changing horses in West-
moreland, he carried the parcel to a privy, and while there took out
of it the sovereigns. Parke, B., held that as the act of stealing was
not “in or upon the coach,’ the case was not within the statute, and
that the felony having been committed in Westmoreland, the indictment
ought to be preferred in that county (s).

The prosecutor missed a dressing-case which had been in a railway
carriage with him. The prisoner had accompanied the train, and had
stated that he had found the dressing-case in a first-class carriage at a
station in Staffordshire, and that he carried it to the engine and gave
it to another prisoner, who opened it with a wrench, and on their return
to Shrewsbury gave him some of the articles as his share, 1t was argued
that the prisoner’s statement showed that the larceny was not committed
during the journey ; for the removal of the dressing-case from the carriage
did not constitute the larceny, according to the prisoner’s statement,
but it consisted in the distribution of the property at Shrewsbury ; but
Williams, J., held that there was evidence from which the jury might

(p) Cf. the similar provisions of the Post  Islands).
Office Act, 1908 (8 Edw. VIL c. 48),  (g) R. r. Sharpe [1854), Dears, 415, 417,
8 72 (1), and the Fugitive Offenders Jervis, C.
Act, 1881 (44 & 45 Vict. c. 69), ss. 21, 39, as (r) Id. ibid.
to offences committed on a journey between (#) R. v. Sharpe [1836], 2 Lew. 233.
two British possessions (outside the British
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find that the dressing-case was abstracted during the journey : as the
evidence, with the exception of the prisoner’s statement, was consistent
with either supposition (t).

Where on a trial at the Central Criminal Court for assault, it appeared
that the prosecutrix and the defendant left Brighton together by a
train which ran to New Cross, within the jurisdiction of the Central
Criminal Court ; and the assault was committed in Sussex, and the
prosecutrix at Three Bridges left the carriage in which she had been
previously riding with the defendant, and travelled in another carriage
to New Cross (u): it was held that by the combined operation of
sect, 13 (v), and the Central Criminal Court Act, 1834 (4 & 5 Will.
IV. ¢. 36) (), the case might be tried at the Central Criminal Court.
There was but one journey, and although the carriages were distinet,
they all formed but one convevance, and the fact that the prosecutrix
and defendant rode in different carriages after the assault did not affect
the question ; it was the same as if they had occupied different parts
of the same carriage. The words * through which any carriage shall
have passed " in sect. 13, refer to the time of the trial, and not to a time
antecedent to the commitment of the offence, and therefore make the
offence triable at any place within the limits of the beginning and end
of the journey, and do not confine the trial to any county through which
the train had passed up to the time of the offence (z).

In the enactments above set forth, the term * county * referred to the
geographical counties as then existing (including counties of cities or
towns).  The boundaries of most, if not all, counties in England have
since 1826 heen altered for administrative purposes and for Parliamentary
clections,  The effect of these changes upon the judicial county may
be stated thus :

The changes of area effected by the Parliamentary Boundaries Act,
1832 (2 & 3 Will. IV. c. 64) (»), and the Municipal Corporations Act, 1835
(5 & 6 Will. IV, ¢. 76) (2), had the effect of removing completely from
one county to another, for all purposes, the transferred areas (a). Where
the prisoner was indicted for wounding with intent to do grievous bodily
harm, at a place which was added to the borongh of Haverfordwest (b),
by the Acts last above mentioned, and declared to be part of the borough,
it was held that the prisoner might be tried by a jury of the borough (c).

By the Counties (Detached Parts) Act, 1839 (2 & 3 Viet. ¢. 82) s, 1, it

(1) R. v Pierce [1852], 6 Cox, 117, Bexley, 70 0.1, 263 (a trial at the Central
(u) Then in Kent, now in the County of  Criminal Court for killing a child found
London, dead at the end of a railway journey).
() Ante, p. 20. (y) See 31 & 32 Viet. . 46; 48 & 49
(w) Except when extended under the  Viet. e, 23,
Winter and  Spring  Assizes  Acts,  the (z) Repealed in 1882 (45 & 46 Viet. ¢, 50,
: D A

(

diction of the tral Criminal Court & 5).
s confined to the City of London, the (a) R. v. Gloucestershire JJ. [1836), 4 A,
counties of London and Middlesex, and & E. 689, This decision related to the
parts of Essex, Surrey, and Kent, 4 & 5 county of the ¢ of Bristol, and arose on
Will. 1V. ¢ . 25 51 & 52 Vict. e. 41,  the transfer of on from Gloucestershire
&, 8O, to the eity of Bristol.

() R. ». French, 8 Cox, 252, the Re- (b) Which is a county in itself by 34 & 35
corder. An objection that 7 Geo. IV, ¢. 64,  Hen. VIIL c. 26, s. 61.
#. 13, did not apply to railway trains seems (¢) R.v. Piller, 7C. & P. 337, Coleridge, J.
to have been tacitly overruled. Cf. R. v
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shall be lawful for any justice or justices of the peace acting for any
county, to act as a justice or justices of the peace in all things whatsoever
concerning or in any wise relating to any detached part of any other
county (d), which is surrounded in whole or in part by the county for
which such justice or justices acts or act ; and that all acts of such justice
or justices of the peace, and of any constable or other officer in obedience
thereto, shall be as good, and all offenders in such detached part may
be committed for trial, tried, convicted and sentenced, and judgment
and execution may be had upon them in like manner as if such detached
parts were to all intents and purposes part of the county for which
such justice or justices acts or act ; and all constables and other officers
of such detached parts are hereby required to obey the warrants, orders,
and acts of such justice or justices, and to perform their several duties
in respect thereof, under the pains and penalties to which any constable
or other officer may be liable for a neglect of duty " (e).

By sect. 3: * The word ** county all be taken to mean and include
county, riding, nli\'iiinm and parts of a county having a separate com-
mission of tlll- peace g (i

The grand jury of the county, which whollv surrounds a detached
part of another county, may find an indictment for an offence committed
in such detached part, and the prisoner may be tried by a jury of such
surrounding county.  The prisoner was indicted at the Dorsetshire assizes
for larceny in a parish of Somersetshire, entirely detached from it, and
surrounded by Dorsetshire.  He had been committed by a Dorsetshire
magistrate to the gaol of that county. The indictment laid the offence
to have been committed in the parish of H., the same being a detached
part of Somersetshire, surrounded in the whole by Dorsetshire ; the
venue in the margin was Dorset. The indictment did not state that
the prisoner was in Dorsetshire, or that he was committed by a Dorset-
shire magistrate, Fitzherbert objected, first, that this should have
appeared on the face of the indictment ; and, secondly, that the grand
jury of Dorsetshire could not find the bill, as there were no words in the
statute giving any power to find the bill ; but Rolfe, B., overruled the
objection, saying that it would strike the Act out of the statute-book (7).

(d) For the purposes of county police,
these detached parts and all liberties and
franchises (except  municipal  horoughs

(g) R. v. Loader, ex relatione Mr. Fitz-
Iu rhert.  Reference was made arguendo to

I\ e, 64, 8 12, and 4 & 5 Will. 1V,

having a separate police foree) are treated
as part of the surrounding county. 2 & 3
Viet, ¢, 8. 27, That Act does not
apply to the Metropolitan Police district
(5. 28).

(¢) This Act was declared by 21 & 22
08, 5. 2 (rep. 8. L. R. 1892), to ex.
tend to parts of a county which did not
form |mrl of (Iw county before the passing

of 7 & 8 Viet. e. 101, in like manner as if
they had nlwnys formed part of the
county.

(f) Sect. 2, which provides for payment
of expenses of prosecutions by the county
to which the detached part belongs, seems
to be superseded by 8 Edw. VIL c. 15, post,
Bk. xii. ¢. v. tit. * Costs.”

Talf. Dick. Q.8. 188, where a
:,:m reis ml led to thedecision by the learned
editor ; but with all respect to his opinion,
it would seem that the decision is perfectly
correct, as the object of the Act clearly was
to render prisoners triable in the surround.
ing county, and to prevent expense, and
the effect of & contrary decision would be
that they never could be so tried in such
county, except where an indictment had
been found by a grand jury of the county
to which the detached part belonged ;
which would greatly add both to the incon-
venience and expense, which it was intended
to avoid. It is difficult also to see how it
can be correetly said that a person is * tried
in like manner as if such detached part
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By the County Police Act, 1840 (3 & 4 Vict. c. 88),8.2: It shall be
lawful for the justices of any two or more neighbouring counties in their
several general or quarter sessions assembled, from time to time to agree
that such parts of their several counties as to them shall seem fit, shall,
for the purposes of the County Police Act, 1839, be considered as forming
part of any other of the said counties ; and whenever any such district
shall be so transferred, for the purpose of the said Act, from one county
to another, with the consent of the justices of both the last-mentioned
counties, such district shall be considered, for the purposes of the said
Act, as if it were detached from the county to which it belongs, and
wholly surrounded by the county to which it is so transferred, and all
the provisions contained herein, or in the said Act, or in the Counties
(Detached Parts) Act, 1839 (supra), shall be taken to apply to such
transferred districts * (k).

By an Act of 1844 (7 & 8 Vict. 101), it was declared that every part of
a county in England and Wales which is detached from the main body of
the county should be considered as forming, for all purposes, part of the
County in which it was included for Parliamentary elections, under the
Parliamentary Boundary Act, 1832, This Act was repealed as spent
in 1891 (8. L. R.) (¢), but the repeal does not affect its past operation (j).

By the Indictable Offences Act, 1848 (11 & 12 Viet. e, 42),8. 7 (which
is incorporated into the Summary Jurisdiction Act, 1848 (11 & 12 Vict.
¢.43),8.6 (k): “The acts of any justice or justices, and of any constable or
officer in obedience thereto, shall be as good in relation to any detached
part of any county which is surrounded in whole or in part by the
county for which such justice or justices acts or act, as if the same were
to all intents and purposes part of the said county.’

By the Liberties Act, 1850 (13 & 14 Vict. c. 105), provision was made
for the union for judicial and other purposes of liberties with the counties
in which they lie, and all liberties seem now to have been merged except
those of Ripon, and the Soke of Peterborough, and the Isle of Ely.

The readjustment of county boundaries, with the exceptions above
stated, has been effected by statutes confirming provisional orders. The
Local Government Act, 1888 (51 & 52 Viet. c. 41), after providing for the
readjustment of county boundaries for administrative purposes, provides,
by sect. 59 (2) : “ that a place which is part of an administrative county for
the purposes of the Act shall, subject as in this Act mentioned, form part
of that county for all purposes, whether sheriff, licutenant, custos
rotulorum, justices, militia, coroner, or other’ (/). This enactment does

were to all intents and purposes part of the (50 & 51 Viet

7I1.

county for which such justice acts,” unless
he is tried on an indictment found by the
grand jury of such county ; for that is the
mode in which he would be tried if the part
were to all intents part of that county.
C. 8. G

(h) The Act of 1840 did not affect
licensing jurisdiction. R. ». Worcester-
shire JJ. (1809, 1 Q.B. 59.

() Tt did not apply to inquests, which
wero regulated by 6 & 7 Vict. e. 12, and are
now regulated by the Coroners Act, 1887

(j) Vide an

(k) By 26 & 27 Viet. ¢. 77, « 1, the
effect of 8 6 was declared not to have
been eut down by 11 & 12 Vict, o, 43, &, 35,

(I) Then follow provisions that each of
the entire counties of York, Lincoln,
Sussex, Suffolk, Northampton, and Cam-
bridge shall continue to be one county for
those purposes so far as it was one county
at the passing of the Act, and a saving as
to the then existing privileges of cities or
boroughs as to sherifls. justices, &c.
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not expressly refer to assizes, The corresponding provision of the Local
Government (Ireland) Act, 1898 (61 & 62 Viet. ¢. 37), s. 69, makes express
reference to assizes, quarter or petty sessions, and jurors, and an Order
in Council has been made adjusting the assizes to the counties as bounded
under the Act of 1898

In England the jurisdiction of courts of assize depends on the com-
mission, and in the case of winter and spring assizes on the Orders in
Couneil issued under the Winter and Spring Assizes Acts (m).

Counties of Cities. ~Besides the geographical counties at large which
exist for judicial as distinet from administrative purposes (n), the following
cities and boroughs are counties in themselves (o): Berwick-on-Tweed,
Bristol* Caermarthen,® Canterbury, Chester, Exeter,* Gloucester,
Haverfordwest,* Kingston-upon-Hull, Lichfield, Lincoln,* London City,
Newcastle-upon-Tyne,* Norwich,* Nottingham,* Poole, Southampton,
Worcester,* and York.® All these cities, &c., have separate quarter
sessions ; but at present separate assizes are held only for those marked
with an asterisk,

Until 1798 there was an exclusive right that offences arising within
the county of a city or town corporate should be tried by a jury of persons
residing within the limits of tln- city or town. By the Counties of
Cities Act, 1798 (38 Geo. 111. ¢. 52), provision was made for indicting
and trying in the adjoining mnnlv\ at large, persons accused of commit
ting offences in the county of any city or town corporate except the City of
London (ss. 2, 3, 10), or for transferring for trial at the ass zes of the county
at large, indictments found in the county of a city or town (s. ll (p).

By the Criminal Law Act, 1851 (14 & 15 Vict. ¢. 55), 5. 19: * Whenever
any justice or justices of the peace, or coroner, acting for any county of a
city or county of a town corporate within which His Majesty has not been
pleased for five years next before the passing of this Act to direct a com-
mission of Oyer and Terminer and gaol delivery to be executed, and
until His Majesty shall be pleased to direct a commission of Oyer and
Terminer and gml delivery to be executed within the same, shall com-
mit for safe custody to the gaol or house of correction of such county of a
city or town any person charged with any offence committed within the
limits of such county of a city or town not triable at the court of quarter
sessions of the said county of a city or county of a town, the commitment,
shall specify that such person is committed pursuant to this Act, and
the recognisances to appear to prosecute and give evidence taken by
such justice, justices, or coroner shall in all such cases be conditioned
for appearance, prosecution, and giving evidence at the court of Oyer
and Terminer and gaol delivery for the next adjoining county (¢) ; and

(m) See Index to Statutory Rules and  ‘countyborough.’ The borough of Leicester

Orders (ed. 1907), Supreme Court E, 16 has a separate commission of assize, but is

(n) Including, besides the common-law  not a county in itself. Coventry ceased fo

counties, the statutory county of London  be a county in 1842 (5 & 6 Vict, ¢, 110, 8. 1).
)

created in 1889. 51 & 52 Viet.c.41,5. 40(2). (p) As to execution of sentence in such
(0) i.e. they have their own sheriffs, and  cases see 51 Geo. 111 ¢. 100, 8. 1.
for judicial purposes are distinet from the (g) The words omitted were repealed in

counties at large which surround or adjoin 1875, 8. L. R.  As to costs of prosecution
th The term * county of a borough ' is  see post, Bk. xii. ¢, v. * Costs,
quite distinet from the administrative term
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the justice, justices, or coroner by whom persons charged as aforesaid
may be committed, shall deliver or cause to be delivered to the proper
officer of the court the several examinations, informations, evidence,
recognisances, and inquisitions relative to such persons at the time
and in the manner that would be required in case such persons had
been committed to the gaol of such adjoining county by a justice or
justices, or coroner, having authority so to commit, and the same pro-
ceedings shall and may be had thereupon, at the sessions of Oyer and
Terminer or general gaol delivery for such adjoining county as in the
case of persons charged with offences of the like nature committed within
such county ' (r).

By the \lunivipul('ur]mruliuns Act, 1882 (45 & 46 Vict. e, H0), s, 188 and
sched. 6(s): * The next adjoining county (for purposes of eriminal trials)
to Berwick-on-Tweed and Newcastle-upon-Tyne is Northumberland ;
to Bristol, Gloucester ; to (' |n~~lu (Cheshire ; to Exeter, Devon ; and to
Kingston-upon-Hull, Yorkshire.

Transitory Offences. (‘ertain offences wholly committed within the
realm, are, for purposes of venue and trial, treated as not being
local but transitory, /.c. the offender may be tried wherever he is found,
apprehended, or in custody. The only offence which is transitory at
common law seems to be larceny (7). Offences committed partly in
one judicial district and partly in another, are triable in either, at common
law or under 7 Geo. IV, ¢. 64,88, 12, 13, (ante p. 20). Certain offences are, by
statute, triable wherever the accused is found, or is apprehended, or is in
custody, e.g. bigamy and forgery (u), and post-office offences (v).

Offences on Land outside England. Apart from statute, existing
English Courts (w) cannot take cognisance of any erime committed on
land outside England, whether by a British subject (), or an alien.

(r) The venue in the margin of an indiet-
ment was * county of Norfolk, being the
next adjoining county to the horough of
Yarmouth *; the offence was committed in

\ul i p. 1303,

the parish of Gorlestone, in Suffolk,  The (u) v Mntulnu under the titles
whole of that parish is within the juris-  relating to the erimes,

diction of the borough of Great Yarmouth, () 8 Ed. VIL e. 48, & 72 (1)

and the prisoner had been committed by (w) The Court of the Constable and

the horough magistrates to the house of  Marshal (or Court of Chivalry) had such
correction at Great Yarmouth. Tt was  power, and conducted the trials according
objected that the prisoner could not he  to the course of the civil law or by battle.
tried in Norfolk, Pollock, C.B.: *The It has not been constituted sin Lord
words of the statute are, that in such a case  Reay's case, 1631, It has not been for
as this the prisoner shall be tried *in the  mally abolished, but its functions in respeet
next adjoining county.”  Here the next  to persons subject to military law are exer-
adjoining county was cither Norfolk or  cised by courts-martial under the Army
Suffolk.  The ,nlnu in the borough where  Act (44 & 45 Viet, e, 58). See Official
the offence was committed has nothing to  Manual of Military Law, c¢. 2. R. v De-
do with it. This would very likely have  pardo, | Taunt. 20, 30,
been a good trial in Suffolk, but 1 think (x) i.e. a person who owes allegiance to
that it is also a good trial in Norfolk.” R.  the British Crown by birth in any part
v. Gallant, 1 F. & F. 517. It does not  of the British Empire and sembls also by
appear in the report whether Yarmouth  naturalisation in the United Kingdom.
was a county of a town, and it is submitted  R. ». Manning, 2 C. & K. 900. Natural-
that the decision is based on a misrcading  isation in a British possession appears to
of 14 & 15 Viet. ¢, 55, 5. 19, confer the status of British subject only in
() These supersede 14 & 15 Vict. e. 55, that possession.  Mere service as a member
8. 24, and sched. C of the Municipal Corpo-  of the crew of a British merchant ship does
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Statutory authority has been given for the trial in England of the follow-
ing offences committed outside England:Treason and misprision of
treason (y) ; murder or manslaughter on land out of the United Kingdom
by a British subject (z); offences against the Dockyards Protection Act,
1772 (12 Geo. 111, e, 24, 8. 2); the Foreign Enlistment Act, 1870 () ;
the Explosive Substances Act, 1883 (46 & 47 Viet. . 3, 8. 7); the Official
Secrets Act, 1889 (52 & 53 Viet. 2, 5. 6), the Commissioners of Oaths
Act, 1889 (52 & 53 Viet. ¢. 10, s, 9); the Foreign Marriage Act, 1892
(55 & 56 Viet. e. 23, s. 15): and bigamy by a British subject outside
England and Ireland (b).

It would seem that no foreigner can be liable to trial or punishment
under British law for any offence committed by him on land outside
the dominions or protectorates of the Crown, even though the act com
mitted by him takes effect in British territory (¢).  To these there may
be one exception, in the case of an offence ashore by a foreigner who
is one of the crew of a British merchant ship (d). But this has been
doubted in R, ». Anderson (e).

Homicide. By 21 & 25 Viet. c. 100, 5. 9: * Where any murder or
manslaughter shall be committed on land out of the United Kingdom,
whether within the King's dominions or without, and whether the person
killed were a subject of [His] Majesty or not (/). every offence committed
by any subject of [His] Majesty, in respect of any such case, whether
the same shall amount to the offence of murder or of manslaughter,
or of being accessory to murder or manslaughter, may be dealt with,
inquired of, tried, determined, and punished in any county or place
in England or Ireland in which such person shall be apprehended or
be in custody, in the same manner in all respeets as if such offence had
been actually committed in that county or place ; provided that nothing
herein contained shall prevent any person from being tried in any place
out of England or Ireland for any murder or manslanghter committed
out of England or Ireland, in the same manner as such person might
have been tried before the passing of this Aet”(y).

-

not seem to make the seaman u British  arose on Geo, TV, ¢.31,8. 7, as to whether the
subject.  R. v. de Mattos, 7 €. & P 458, st be Ihuhh subject. R.»
Vaughan, B., and Bosanquet, J Azzopardi, 2 Mood. 288, where a Maltese
() 35 Hen. VITIL e, 2,5 1. R. o Lynch  killed a Dutehman in
1903, 1 K.B. 744, (9) Framed from 9
5 e, 100, & 0, which re-  (E), and 10 Geo. IV, e, 3 10 (). By
enacts 9 Geo, | 31 5. 7, which replaced 9 Geo, 1V, e, . any person charged
57 Geo, 111 o, e R, n Azzopardi, 2 with any offence specified in the present

V.o 31,8 7

)'4.\

3. L

Mood. 288 (an |n|nnm ot of a Maltese examined and com
for murdering a Dutchman in Smyrna),
and R, », attos, 7C. & I, 4568: an indict-
ment of a Spaniard who had been one of the
crew of a British ship for killing a British
subject at Zanzibar (57 Geo. 111, c. 53).

(a) 33 & 34 Viet., ¢. 90,88, 16, 17, jost. p
202. R.v -lnnwmm [1806], 2 Q.B. 425,

(b) 24 & 25 Viet. c. 100, & (post,
P. 979). I'nrl Russell'scase [ 1901], A.C. 446,

(¢) Mayne, Ind. Cr, L. (ed. 1896) || 209,

(d) 57 & 58 Viet. ¢, 60, s, 686, post, p. 43 ;

2 Steph. Hist. Cr. Law, || 18

(¢) L. R.1C C R.I6L

(f) These words remove a doubt which

enactment. might b
mitted by any justice of the place where the
person so charged was, and thereupon a
special commission was to be issued for |h-
trial of such person. By 10 Geo. 1V
& 10, where any person was dmrgwl in
Ireland with any offence specified in the
present enactment, he might be examined
and committed by any justice of the place
where the person so charged was, and there.

upon he might be tried in that place in the
same manner as if his offence had been
there committed,  This was a much better
proy ision than that in 9 Geo. IV. . 31,87,
as it got rid of the necessity for a special
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Though 33 Hen. VIIL ¢. 23 (rep.) was not limited to offences com-
mitted within the King's dominions, yet it was held that it did noe apply
to a case where a prisoner of war had taken service on board an English
merchant ship, and whilst in that capacity had killed an Englishman
in a foreign country, on the ground that he could not be deemed a British
subject. The offender, a Spaniard, was taken prisoner at sea, and
whilst abroad, volunteered on board an Indiaman, and received the
usual bounty and part of his pay for about three months, which he
served on board the Indiaman. While the Indiaman was lying in the
Canton river, about a third of a mile in width, within the tideway, at
the distance of about eighty miles from the sea, the prisoner went
ashore with the deceased, an Englishman, and there mortally wounded
the deceased, who was carried on board ship, and died there the next
day. Upon a case reserved, it was argued that the prisoner was not
liable to be tried here, because he never became subject to the laws of
this country ; that he was not so by birth, and did not become so by
entering on board the Indiaman. No judgment was given, but the
prisoner was discharged (h).

An indictment charged, in substance, that the prisoner, at Lisbon,
in the kingdom of Portugal, in parts beyond the seas without England,
one H. G, in the peace of God and our lord the King, then and there
being, feloniously did assault, shoot, and murder, against the peace of
our said lord the King. It was held that the offence was triable in
England, though committed in a foreign country, the prisoner and the
deceased being both British subjects at the time; and that stating
H. G. to be in the King's peace at the time, sufficiently imported that
he was the King’s subject at the time; and that the statement that
this was against the King's peace, sufficiently imported that the

prisoner was also a subject of this realm at that time(i). In R. v,

commission, and avoided a difficulty which
was very likely to arise under 9 Geo, 1V,
. 31, 8. 7; for the special commission issued
under that section recited the offence
charged before the justice, and authorised
the trial for that offence, and a fatal
variance might well arise on the trial be-
tween the facts proved and the of
charged before the justice. The present
scetion is substantially the same as 10 Geo.
IV. ¢. 34, 8 10, but uses the terms of 9
Geo. IV. c. 31, ». 8, and under it the party
charged may be examined before any jus-
tico of the place where he is, and tried in the
same place.  The words * dealt with " apply
to justices of the peace ; *inquired of  to
the grand jury ; * tried * to the petit jury ;
and *determined and punished * to the
Court ; as was held by Parke, B., in R. v
Ruck, 2 Russ. Cr. & M. (4th ed.), p. 50,
MSS. C. 8. G, post, vol. ii. p. 1098, 9
Geo. IV. ¢. 31, u.7(l'4 ),and 10 Geo. 1V. ¢, 34

8. 10 (1), were confined to accessories after
the fact in manslaughter, but the present
section is so framed as to include an acces.
sory before the fact in that offence,
wherever there can be such an accessory,

as to which see post, * Manslaughter.” This
section was (-nrrlnll_\' framed in order to
remove any question as to the killing of a
foreigner being within it ; and instead of
the words of 9 Geo. IV, ¢. 31, & 7, * where
any of His \In,«»tyn subjocts shall be
charged in England with any murder or
manslaughter, or with being accessory
before the fact to any murder,” &e. (which,
from their collocation, might afford an
arguzient that no murder was within the
clause unless it were committed by a
British subject, and therefore a British
subject would not he withi he were
accessory to a murder by ien), the
wording of this clause has been adopted so
a8 to include an accessory to any numlo
by whomsoover committed. C. 8. (

(h) R.v. Depardo, 1 Taunt. 26 ; R & R.
134, According to the report in R. & R,
the indictment was for h The
caso fell within no statute, as the wound
was on shore, and the death within the
Admiralty )urmdictifm. See R. v de Mat-
tos, post, p. 20; and R. v. Coombes, post,
p. 33,

(1) R. v. Sawyer, MS. Bayley, J.; R.

-
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Helsham (j), it was ruled that an indictment upon 9 Geo. IV. c. 31,s. 7 (k),
must aver, that the prisoner and deceased were subjects of His Majesty,
but that the declarations of the prisoner were evidence to go to the jury
to prove this fact. The indictment charged the murder to have been
committed ‘ at Boulogne, in the kingdom of France, to wit, at the parish
of 8t. Mary-le-bow, in the ward of Cheap,” &c. The grand jury objected
to finding the bill, as it stated the death to have occurred in two different
places. Bayley, J. (having conferred with Bosanquet, J., and the
Recorder), directed the words “ to wit, at the parish of 8t. Mary-le-bow,
in the ward of Cheap,” &c., to be struck out. His lordship also said,
that it was deemed by the Court to be necessary to have inserted in the
bill an allegation that the prisoner and the deceased were subjects of
His Majesty ; and the bill was so amended accordingly. Upon the
trial it appeared that the deceased was killed in a duel at Boulogne, and
that he was an Englishman, born at Islington ; and the prisoner had
said he was an Irishman, and had come from Kilkenny. It was objected
that, under 9 Geo. 1V.c. 31,8.7, it was necessary to prove that the parties
were natural-born subjects of His Majesty ; the present Act differed
from 33 Hen. VIII. c. 23, the words of which were ‘any person or persons,’
and that since it never could have been intended that this Act should
apply to foreigners domiciled in England, or naturalised either by Act
of Parliament (I), or by service to the state, it was necessary to prove,
by some one acquainted with the fact, where the prisoner was born,
which was a fact the prisoner could not know of his own knowledge.
But it was held, that the declaration of the prisoner, unexplained, was,
as against himself, evidence to go to the jury; and the case was left
to the jury to say, whether they were satisfied by the evidence that the
prisoner was a British born subject ; for that they must be quite satisfied
that such was the fact before they could pronounce him guilty. But it is
questionable whether this ruling could now be accepted, and probably
that R. v. Sawyer (supra) would be followed (m).

Where an indictment for manslaughter stated that the prisoner
being a subject of His Majesty, on land out of the United Kingdom,
to wit, at Zanzibar, did make an assault on J. K., and did give him
divers mortal wounds, &e., of which he died, at Zanzibar aforesaid,
and it appeared that the prisoner, a Spaniard, while in England, entered
into articles to serve in a ship bound on a voyage to the Indian seas
and elsewhere, and back to the United Kingdom. On the ship’s arrival
at Zanzibar, then under the dominion of the Sultan of Muscat, the captain
left the vessel, and set up in trade there, and engaged the prisoner to

&R.204;and 2C & K. 101, Inthe latter  rights, powers, and privileges, and becomes
report there is a very full account given  subject to all obligations, to which a
of the previous cases. Another objection,  natural-born British subject is entitled or
that the indictment ought to have con-  subject. But he does not necessarily cease
cluded contra formam statuti, was also 1o be a citizen of his original state. See

overruled.

(j) 4 C. & P. 304, Bayley and Bosanquet,
JJ., and Knowlys, R

(k) See note (g), ante, p. 27.

(!) Under the Naturalisation Aect, 1870
(33 & 34 Vict. e. 14), an alien naturalised
in the United Kingdom is entitled to all

Report of Committee on Naturalisation
(Parl. Pap. 1901, e. 723).

(m) Sce R. v. Audley [1907], 1 K.B. 383 ;
bigamy by a British subject abroad. v
Jameson [1896], 2 Q.B. 425: offences in
South Africa against the Foreign Enlist-
ment Act, 1870,
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go on shore and act as his interpreter. The new captain seems to have
assented, but the crew did not. The ship went one or two short voyages
without the prisoner, and having returned to anchor in a roadstead, a
few hundred yards from Zanzibar, and the crew being allowed to go on
shore, some dispute arose between the prisoner and the deceased, who
was one of the crew, which led to the blows, of which the deceased after-
wards died on board the ship. It was ruled that there was no evidence
of the prisoner being a British subject or under British protection. To
claim his allegiance, it must at least be shewn, that he was under British
protection. And although he was on board a British ship for a time,
yet it seemed as if the articles were abandoned, and he was living on
shore, and had been so for months. And, secondly, that the offence
was alleged to have been committed on land out of the United Kingdom,
but though the blows were given on land, the death took place on board

ship, and there was no clause in 9 Geo. 1V.

a case (n).

c. 31, providing for such

In R. v. Bernard (o), the prisoner was charged as accessory before the
fact in England to a murder committed in France ; and many points were

taken at the close of the case, and

(n) R. v. de Mattos, 7 C.
Vaughan and Bosanque
doubted whether the i ||n||un put upnn
9 Geo. 1V, I, 8. 7, in R, v. Helsham
(supra) was correct, and the l‘nur' seems to
have thought that that construction was
too narrow. Vaughan, J., in charging the
grand jury, said, ‘there are other ways
which may constitute a man a British
subject ; as, for instance, he may owe
allegiance for protection.” The case was
decided on the ground that the prisoner
was not a British nulqnl in any sense of
those words.  C. 8. (

(o) 8 St. Tr. (N. .\ NNA ; 1F. & F. 240,
The first count alleged that Orsini, Gony
and Rudio at Paris murdered N. Batty ;
and that the prisoner incited, Lo, them to
commit the murder ; the second count was
similar, but described the deceased as un-
known. The third count was framed in
the old form before 14 & 15 Vict. e. 100, by
Mr. Greaves ; because | i
be contended that 14 &
did not extend to indic
ies 3 and it alleged an assault, &c.,
the principals, and charged the prisoner
h inciting, &e. The fourth count
charged the prisoner, being a subject of the
Queen, with murdering Batty at Paris,
The fifth was like the fourth, but deseribed
the deceased as unknown.  C. 8, G,

(p) The points were: 1. That the
prisoner was not one of Her Majesty's sub-
Jeets within 9 Geo. 1V, R A The
prisoner was not an accessory before the
fact to any murder within that section.
3. There was no proof of any murder having
been  committed  within  that section.
4. That the murder was committed by
aliens on aliens in France. 5, No evidence

reserved (p), but as the accused was

of acts done by the prisoner on land out
of the United Kingdom, and without the
Queen’s dominions, or of any act done by
any other person in pursuance of any
authority from him on land out of the
United Kingdom and without the Queen's
dominions, was receivable in evidence on
this trial. 6. That the principal offence of
murder charged in the first three counts
was not alleged to have been committed by
any of Her Majesty's subjects, 7. That
by the special commission the Court had
only jurisdiction to try the prisoncr as
accessory before the fact, and had no juris-
l| tion to try the prisoner as principal.
. That the prisoner, being an alien, could
nnt be |nml a8 principal for a murder
alleged in the fourth and fifth counts to
have bee itted at Paris.  As to the
first objection, it is clear that a foreigner
resident in England is a subject of the
Queen ; all the authorities prove that rule
in general, and 1 Hale, 542, and Courteen's
case, Hob. 270, are express that a statute
naming the subjects of the Queen includes
aliens in England ; and besides, 32 H
VIIL ¢. 16, 8. 9, enacts that every alien
who ulmll hereafter come into this realm or
the dominions of the King, shall be bound
by all the laws and statutes of this realm.
As to the second, third, fourth, and sixth
objections, see 24 & 25 Viet, |" 100, & 9,
ante, p. 27; and post, p. o se
relating to conspiracies to munlnr s
to the fifth objection, every case that
has been tried where the death was on land
abroad is an answer; for such evidence
was admitted in all, and nee essarily so ; for
how can a man be tried for any offence
abroad unless the acts relating to it done
abroad are admissible in evidence ¥ As to
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acquitted, were never argued, and most of the points taken are covered
by 24 & 25 Viet. c. 100, sect. 9 (ante p. 27), and the accessories and
abettors clauses of the Acts of 1861,

Offences by Officials out of Great Britain.—By an Act of 1698
(11 Will, 11 e. 12) (), oppressions, crimes, and offences committed by
governors, lieutenant-governors, or commanders-in-chief of plantations
or colonies within the King's dominions beyond the seas are triable
in England in the High Court (K.B.D.) The Act is expressed to
be against oppression of the King's subjects within their respec-
tive governments, and other crimes and offences, *contrary to the
laws of this realm, or in force within their respective governments or
commands,” By the Criminal Jurisdiction Act, 1802 (42 Geo. 111, ¢. 85),
crimes, misdemeanors, or offences committed out of Great Britain by
a person in the service of the King, civil or military, or in any public
station, office, or capacity, may be prosecuted in the High Court (K.B.D.)
in England, either upon an information exhibited by the Attorney-General,
or upon indictment found, and are triable in the counties of London or
Middlesex (r). This Act has been held not to apply to felonies (s), but
it has been applied to offences by British officials in foreign countries (¢).
There is also imperial legislation as to the trial in England of certain
offences committed in India (u). The provisions of the Indictable
Offences Act, 1848 (11 & 12 Viet, c. 42), as to holding a preliminary
inquiry as to offences committed on land beyond the seas for
which an indictment may legally be preferred in England or Wales, apply
to proceedings under the above Acts, and the High Court is a Court of
Oyer and Terminer for trying such offences (v).

Offences in the Jurisdiction of the Admiralty of England.
criminal jurisdiction of the Admiralty of England attaches :

1. In the case of piracy jure gentium to all vessels and persons of

whatever nationality : and

2. To all British ships, public or private, on the high seas, outside the

territorial waters of any state : and

3. Toall vessels, British or foreign, within British territorial waters (i),

including all ports, havens, and rivers, below bridges, where

great ships go. To some extent the jurisdiction is concurrent
with that of the common law courts in the case of waters which
are within the body of a county : and

The

466,

(u) 10 Geo. 111 c. 47 s 4; 13 Geo. 111
c. 63, 8, 21 Geo, 1L ¢. 70, 8. 7; 33
Geo. 11 e, 8. 67. These enactments and

the seventh objection, 11 & 12 Vict. ¢. 46,
8 1 (now 24 & 2 ct. ¢. 94, 8. 1), making
every accessory before the fact triable, &c.,
as a principal, is an answer.  As to the

eighth objection, see the remarks on 24 & 25
Viet. e, 04, 8. 1, post, p. 130, C. 8. G,

(q) 11 & 12 Will, T11 ¢. 12, in Ruffl
edition,

(r) 42 Geo. 111 ¢. 85, 8. 1; 61 & 52 Viet.
c. 41, 5 8.

() R. v. Shawe, 5 M. & Sel. 403. For
other prosecutions under this Act see R, r.
Jones, 8 East, 31. R, v. Picton, 30 8t. Tr.
225 (relating to the application of Spanish
procedure in Trinidad).

(1) R. v, Turner [1889], 24 L. J. (newsp.)

s

others are collected and epitomised in Hbert,
Govt. of India (2nd ed.), 2 ).

(v) R. v Eyre, L. R. 3 Q. 7.

(w) See 41 & 42 Vie 73, post, p. 41.
In R. v. Cunningham, Bell, 72, an American
who on an American ship in the Bristol
Channel wounded one of the crew was held
to be triable in the county of Glamorgan.
In this case the part of the sea where the
ship lay was held to be within the body of
the realm.
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4. To all British public vessels in foreign territorial waters, The
jurisdiction is probably exclusive of the jurisdiction of the state
to which the waters belong (z) : and

5. To all British vessels, public or private, within foreign territorial
waters. This jurisdiction is concurrent with, or perhaps sub-
ordinate to, the jurisdiction of the state to which the waters
belong.

The Admiralty of England (y) has always had criminal jurisdiction
in respect of piracy jure gentium, committed by persons or ships of any
or no nationality (z),and of offences committed on British ships(a), whether
public vessels or merchant ships on the high seas. Conflicts as to juris-
diction arose between the common Courts and the Admiralty as to matters
arising in waters within the body of the realm, which led to statutes of
1389 (13 Rich. II. c. 3), and 1391 (15 Rich. IL ¢. 3). Under the earlier of
these Acts the admiral is prohibited from meddling ‘ of anything done
within the realm, but only of a thing done upon the sea.” The later Act,
after providing that * all manner of contracts, pleas and quarrels, and all
other things rising within the bodies of counties as well by land as by
water and wreck of the sea, shall be tried, determined, discussed and
remedied by the laws of the land, and not before nor by the admiral nor
his lieutenant in any wise,’ proceeds : * Nevertheless, if the death of a man
and if a mayhem done in great ships being and hovering in the main stream
of great rivers, only beneath the bridges (b) of the same rivers nigh unto
the sea and in none other places of the same rivers the admiral shall have
cognisance ; and also to arrest ships in the great flotes for the great
voyages of the King and of the realm—saving always to the King all
manner of forfeitures and profits thereof coming : and he shall have the
jurisdiction upon the said flotes during the said voyages only.’

[BOOK 1.

() But see Forbes v. Cochrane, 2 B. &
C. 467, Best, J. and Report of Fugitive
Slave Commission (Parl. Pap. 1876, vol. 28).

(y) As to the origin and history of the
Admiralty jurisdiction see Selden Soe.
Publications, vol. 6, Introduction; 2
Stubbs, Const. Hist, 289 ; and the opinions
of the judges in R. v. Keyn [1876), 2 Ex. D.
63,

(z) R. v. Keyn, 2 Ex. D. 63, 168, Cock-
burn, C.J.

(a) In R. v. Keyn, 2 Ex. D. 63, the
majority of the Court held that the Admiral
had no jurisdiction to try offences by
foreigners on foreign ships even within
British waters, See 41 & 42 Viet. c. 78,
post, p. 41,

(b) There are various readings in the
Norman-French texts of this statute. In
the Statutes of the Realm, printed from
the Tower Roll, the words are, * per aval les
pountz.  In Rot. Parl. No. 30 the word is
pontz : see 7 C. & P. 665n, Old printed
copies have point: or poyntz (4 Co, Inst,
137). Pulton’s Calendar, 1612, Pulton’s
Statutes, 1661, and some old abridgements
have ports (Cary's Abr. 1739). In A

Deseription of the River Thames (Long-
man, 1752), it is said that the Lord Mayor
of London used to summon a jury four
times a year * to make inquisition after all
offences committed on the Thames and
Medway “Y the river as far as Staines
Bridge, and down the river as far as the
points of it next the sea,” and that * the
Jurisdiction of the City of London in
the river of Thames from Staines Bridge
westward unto the points of the river next
to the sea castward, appeareth to belong
to the City." All this appears to be taken
from old charters. In 1347 it appears that
persons  setting  kiddels ultra  Genland
(Yantlett) versus mare were fined ( p. 04,
95, 96). In later times Yendall or gl'llk‘l
seems from old charters to be the limit (p.
139). It is clear that *bridges,’ and not
‘ points ' or * ports,” is the true reading. In
.\Jmm-. K.B. 892, Dodderidge J., in speak-
ing of the statute, uses the words * subtus
le pont,” and in Leigh v. Burley, Owen, 122,
the judge said: ‘The translator mistook
“l»lri‘nlgr-u" for * points,” i.e. the land’s
end,
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The jurisdiction thus preserved is (as to English rivers) concurrent with,
and not exclusive of, the jurisdiction of the common-law Courts (¢): and
extends to offences committed on a British ship in foreign or colonial
ports or waters (d). 1t is immaterial whether the ship is moving about the
foreign waters (e), or at anchor therein (/) or moored to the land (g), so
long as she is afloat and below bridges, at a part where the tide ebbs
and flows and great ships go.  All such waters are, for purposes of indict-
ment and Admiralty jurisdiction, treated as part of the ‘high seas,’ an
expression which, ‘ when used with reference to the jurisdiction of the
Court of Admiralty, includes all oceans, seas, bays, channels, rivers,
creeks and waters below low-water mark, and where great ships can
go, with the exception only of such parts of such oceans, &ec., as are
within the body of some county’ (/).

In R. v. Coombes (), a gailor on board a boat which had run aground
100 yards from the shore was shot by a smuggler and died on the sea.
The whole offence was held to have been committed within the Admiralty
jurisdiction, The decision is supported on the ground that in the case
of murder the intention is presumed to follow the act, and so the shot
which took effect on the high seas must be presumed to be accompanied
thither by the intention with which it was fired, and both these together
operate (j) ; or that the blow struck by the bullet was an act done in the
jurisdiction where it hit the sailor (k). According to the decision, the
crime must, for the purpose of determining the venue, be held to have
been committed on an English ship where the death occurred, a doctrine
founded on a convenient fiction (/). R. v. Coombes was in the United
States applied so as to exclude the jurisdiction of the United States
Courts in the case of a death caused on a foreign vessel, in foreign
territorial waters, caused by a shot from a United States vessel in these
waters (m).

In R. ». Jemot (n) larceny from a British ship in a natural harbour
in Cuba was held to be within the Admiralty jurisdiction.

In R. v. Allen (0) the indictment was for stealing three chests of tea
out of the  Aurora,” of London, on the high seas, and it was proved that
the larceny was committed while the vessel lay off Whampoa, in a river,
twenty or thirty miles from the sea. There was no evidence as to the

(¢) 1 East, P. C. 388,

(d) The * Mecca’ [18%] P. 95, 107, Lind.-
ley, L.J.

(¢) R. v. Anderson, L. R. 1 C. C. R. 161,

(/) R. v Allen, 1 Mood. 404,

(g) R.v. Carr, 10 Q.B. 76.

(k) The * Mecea’ [1895], P. 95, 107, Lind-
ley, L.J., citing the above cases, and 4 Co.
Inst 134: Com. Dig. Admiralty (1),(7), (14).

(1) 1 Leach, 388. In Badische Anilin
und Soda Fabrik v, Basle Chemical Works
[1898), A.C. 200, 204, Halsbury, L.C.,
said, with reference to this case; ‘I think
one may say there is a confusion of thought
between the technical rules of eriminal
venue and the question who is the person
doing the act,’

(/) R. ». Keyn, 2 Ex. D. 63, 103, Den-

man, J.
VOL. I.

(k) Ib. 234, Cockburn, C.J.

(/) Ib. 119, Amphlett, J.A.

(m) U. 8., Davis, 2 Sumner, 482; dis-
1u»s(\| by C(xkbum. C.J., in R. v. Keyn at

(n) Old Bailey, Feb. 28, 1812, M.
Archb. Cr. PL (231d ed.) 540, where the
offence is said (‘nnuequunl\ to be pir
In the Times of Feb. 29, 1812, the offence i
and this 4||~ul||)lmll
is accepted in R. r, 10 Q.B D. 76, 83,
Coleridge, C.J. The trial was at an Ad-
miralty Session at the Old Bailey.

(0) [1837] 7 C. & P. 664.  In the report
in 1 Mood. 494, the judges are said to have
affirmed the um\unun. “ the place being
where great ships go.” The trial was at
the Central Criminal Court under 4 & 5 Will.
V. c. post, p. 38.

Y.

spoken of as larc

D
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tide flowing, or otherwise, at the place where the vessel lay, but it was
held that the fact that the tea was stolen on board the vessel, which
had crossed the ocean, afforded sufficient evidence that the larceny was
committed on the high seas.

In R. v. Anderson (p) an American citizen, engaged as a sailor on a
British ship, was held to have been lawfully indicted and convicted of the
manslaughter of another American citizen on that ship while she was
sailing np the river Garonne, in France, on her way to Bordeaux. At the
time when the offence was committed the ship was ninety miles up the
river,

In R. v. Carr () a prisoner was held to have been lawfully indicted
and convicted of larceny on a British ship which at the time of the com-
mitting of the offence lay moored to a quay in the port of Rotterdam in
Holland, at a point on the river Maas seventeen or eighteen miles above
the open sea, but below the bridges.

In R. v. Lesley (r), the defendant, who was master of an English ship,
entered into a contract with the Chilian Government to carry from
Valparaiso to Liverpool five persons who had been ordered by that
Government to be banished. These persons were brought by force on board
the ship, guarded by soldiers of that State, and conveyed by the defendant
under the contract, and against their will, to Liverpool. At the time he
received these persons on board, the ship was lying in the territorial
waters of Chili.  The defendant was indicted, tried and convicted at Liver-
pool for false imprisonment and assault. Ona case reserved, it was held
that so far as it related to what was done in Chilian waters the conviction
could not be sustained. Erle, C.J,, said : * We assume that in Chili the
act of the Government towards its subjects was lawful ; and, although an
English ship, in some respects, carries with it the laws of her country
in the territorial waters of a foreign State, yet, in other respects, she
is subject to the laws of that State, as to acts done to the subjects thereof,
We assume that the Government could justify all that it did within its
own territory, and we think that it follows that the defendant can justify
all that he did there as agent for the Government, and under its anthority.”
But the conviction was sustained for that which was done out of the
Chilian territory (s). As to this, Erle, C\.J., said: * It is clear that an
English ship on the high seas out of any foreign territory, is subject to the
laws of England ; and persons, whether foreign or English, on board
such ship, are so much amenable to English law as they would be on
English soil " (¢).  After referring to 18 & 19 Viet, e. 91, 8. 21 (u), he
continued : “ Such being the law, if the act of the prisoner amounted
to a false imprisonment he was liable to be convicted. Now, as the
contract of the prisoner was to receive the five persons on board the

() L.R.1C. C R. 161,

(g) R. v Carr, 10 Q.B.D. 76, In this case
the words * below the bridges ' in the Act
15 Rich. 1L ¢. 3, were construcd as applying
to foreign as well as British rivers,

(r) 20 L. J. M. C. 97.

(%) He then referred to Dobree v, Napier,
2 Bing. (N. C.) 781, a case in which the
defendant was held justified in seizing the

plaintifi’s vessel in Portuguese waters on
behalf of and by authority of the Queen of
Portugal.

(1) He referred to R. v Sattler, 27 L. J.
M. C. 48, and Ortolan, Diplomatie de ln
Mer, Bk. ii. c. 13.

(1) Superseded by 57 & 58 Vict. ¢. 60, s
087, post, p. 43,




CHAP. 111 Admiralty Jurisdiction. 35

ship and to take them, without their consent, over the sea to England,
although he was justified in first receiving them in Chili, yet that justi-
fication ceased when he passed the line of Chilian jurisdiction, and after
that it was a wrong which was intentionally planned and executed in
pursuance of the contract, amounting in law to false imprisonment,
It may be that transportation to England is lawful by the law of Chili,
and that a Chilian ship might so lawfully transport Chilian subjects ;
but for an English ship the laws of Chili, out of that State, are powerless,
and the lawfulness of the acts must be tried by English law.’

High and Low Water-mark.—Upon the open seashore the common
law and the admiral have alternate jurisdiction between high and low
water-mark (i.e. the admiral has jurisdiction supra aquam as long as
the sea flows, and the common-law Courts jurisdiction over the land so
long as the sea does not cover it (v). It is sometimes difficult to fix the
line of demarcation between the county and the high sea in harbours, or
below the bridges in great rivers. The question is often more a matter
of fact than of law, and determinable by local evidence ; but some general
rules upon the point are collected in East’s Pleas of the Crown, where it is
said that “in general it is said that such parts of the rivers, arms, or
creeks, are deemed to be within the bodies of counties where persons can
see from one side to the other (w).  Lord Hale, in his treatise De jure maris,
that the arm or branch of the sea which lies within the jauces terre,
where a man may reasonably discern between shore and shore, is, or at
least may be, within the body of a county. Hawkins, however, con-
siders the line more accurately confined, by other authorities, to such
parts of the sea where a man, standing on the one side of the land, may
see what is done on the other : and the reason assigned by Lord Coke in
the Admiralty case () in support of the county coroner’s jurisdiction,
where a man is killed in such places, because that the county may well Fnow
it, seems rather to support the more limited construction.  But at least,
where there is any doubt, the jurisdiction of the common law ought to
be preferred ’ (y).

Bays.—Where a murder was committed in Roundstone Bay, and
it appeared that the place in question was within the county of Galway,
and that the headlands bounding the bay were so situated that a man
could see from the one to the other, and that the place in question would
fall within a straight line drawn from the one headland to the other, and
that in that part of the bay there were fifteen fathoms water, and that
a ship of 120 tons could sail there ; but there was no evidence of it having
been frequented by shipping, or of any Admiralty process having ever
been executed within it ; it was held by the judges in Ireland that the
murderer was rightly tried under an Admiralty commission (2).

Roadsteads.—Upon an indictment for maliciously wounding in

() 3 Co. Inst. 113, 2 Hale, 17. See 2 county, the admiral hath jurisdietior
Hawk. o. 9, 8. 14, as to the jurisdiction of else not.' Leigh v Burley, Owen, 12
a county or borough coroner in offences on  Coke, and Foster J. ; Cf. Moore (K.B.), 892.
the scashore. Anon., 1 Lew. 242, See (x) 13 Co. Rep.
Jervis on Coroners (6th ed.), 103. 5 Co. () 2 East, P. C. 803, 804,
Rep. 107. (z) R. v. Mannion, 2 Cox, 158,

(w) “‘If the sea there be not of any
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the county of Glamorgan, it appeared that the prisoners were Americans,
and they and the person wounded were part of the crew of an American
ship, which sailed from the docks of Cardiff to an anchorage in Penarth
Roads, and that the offence was committed shortly before she arrived
at that anchorage, when the ship was three-quarters of a mile from land,
in a place never left dry by the tide ; but was within a quarter of a mile
of land which is left dry by the tide. The shore of the county of Glamorgan
extends many miles up and down the Bristol Channel from the place
where the offence was committed. The spot in question was in the
Bristol Channel, between the Glamorganshire and Somersetshire coasts,
and was about ten miles from the opposite coast of SBomersetshire. Two
islands, called the Flat and Steep Holmes, are outside the anchorage-
ground, and farther from the shore than it is, but not lower down the
Channel, being abreast of the anchorage-ground. When the offence
was committed the ship was inside, and about two miles from the Flat
Holmes, and four or five miles from the Steep Holmes, and was within the
Lavernock Point in Penarth Roads, but outside Penarth Head. Penarth
Head and Lavernock Point form a bay. At Penarth Head persons can
see from one to the other, and could see what a vessel was doing from
one to the other, but could not see the people from one to the other. From
where the ship was persons could see people at Lavernock, and see what
they were doing if they took particular notice of them, and they could
see the coast of Somersetshire on a clear day. The mouth of the Severn
is at King's Road, higher up the Channel. The Holmes are part of the
parish of St. Mary's, Cardiff. By an order of the Treasury, the port of
Cardiff had been fixed so as to include the spot in question. It was
objected that the prisoners could not be tried in the county of Glamorgan,
as there was no proof that the offence was committed in that county ;
but it was held that the offence was committed in that county. Cockburn,
(.J. ¢ * The question is, whether the part of the sea on which the vessel
was at the time when the offence was committed forms part of the body
of the county of Glamorgan; and we are of opinion that it does. The sea
in question is part of the Bristol Channel, both shores of which form part
of England and Wales, of the county of Somerset on one side, and the
county of Glamorgan on the other. We are of opinion that, looking at
the local situation of this sea, it must be taken to belong to the counties
respectively by the shores of which it is bounded; and the fact of
the Holmes, between which and the shore of the county of Glamorgan the
place in question is situated, having always been treated as part of the
parish of Cardiff, and as part of the county of Glamorgan, is a strong
illustration of the principle on which we proceed, namely, that the whole
of this inland sea between the counties of Somerset and Glamorgan is to
be considered as within the counties, by the shores of which its several
parts are respectively bounded. We are, therefore, of opinion that the
place in question is within the body of the county of Glamorgan ' (a).
Prior to the passing of the statutes now to be mentioned, wherever
a murder or other felony against the law of nature or nations was com-
mitted in England or on the narrow seas (b), it was triable by jury in the

(«) R. v. Cunningham, Bell, 72. (b) See post, p. 38,
P
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Court of King's Bench and Courts of Oyer and Terminer and gaol delivery.
But wherever a murder or such other felony was committed on the high
seas, it could not be tried by a jury (because a jury by the common law
could only take cognisance of felonies committed within the local jurisdic-
tion from which they were summoned), but such matters and other
felonies were always triable by the Court of Admiralty, which proceeded
according to the course of the civil law (¢). To this proceeding there
was the vital objection that it did not try by a jury (d), and either the
accused must plainly confess his offence, or there must be two witnesses
who saw the offence committed ; and this led to the passing of the Offences
at Sea Act, 1536 (28 Hen. VIIL ¢. 15). The preamble of that Act ()
recites that * traitors, pirates, thieves, robbers, murderers, and con
federators upon the sea many times escape unpunished because the trial
of their offences hath heretofore been ordered, judged, and determined
before the admiral or his lieutenant or commissary, after the course of
the civil laws the nature whereof is that before any judgment of death can
be given against the offenders, either they must plainly confess their
offences (which they will never do without torture or pains), or else their
offences be so plainly and directly proved by witness indifferent, such as
saw their offence committed, which cannot be gotten but at chance at
few times.” . . . Sect. 1 enacts ‘ that all treasons, felonies, robberies,
murders, and confederacies, committed in or upon the sea (/), or in any
other haven, river, creek, or place, where the admiral or admirals have,
or pretend to have, power, authority, or jurisdiction, shall be inquired,
tried, heard, determined, and judged, in such shires and places in the
realm as shall be limited by the King's commission, or commissions to
be directed for the same, or like form and conditions as if any such offence
or offences had been done in or upon the land * ().

The Act did not create or alter any offence, but left the offence
they were before it passed, and all the offences mentioned in it were,
before its passing, triable in the Court of Admiralty, and were by the Act
made triable by a jury (k).

By the Offences at Sea Act, 1799 (39 Geo, 111, ¢. 37), s. 1, “all and
every offence and offences, which, after the passing of this Act (May 10,
1799), shall be committed upon the high seas out of the body of any
county of this realm, shall be, and they are hereby declared to be offences
of the same nature respectively, and to be subject to the same punish-
ments respectively, as if they had been committed upon the shore, and

(e) Nee 2 Hale, 12, section, where the admiral has jurisdiction.
(d) Commissions of oyer and terminer  One of the mischiefs recited in the first see-
to try piracy, &c., seem to have been issued  tion, is, that the witnesses being commonly
to common-law Courts until 1361. The  mariners and shipmen, depart without long
practice then dropped until 1536. See 6 tarrying or protraction of time, The sta
Selden Socief 'u{»lirutiuns, pp. xlv., Ixxx.  tute is almost in the same terms as 27 Hen
(¢) *An Act for punishment of pirates  VIIL, c. 4 (rep. 1863, 26 & 27 Viet. ¢. 125),
and robbers of the sea.' See 3 Co. Inst.  except that it adds *treasons’ to the
112, and post, p. 257, offences,  See R, v Snape, 2 East, P, ("
(f) In leigh v. Burley, Owen, 122, 807. R. » Bayley, R. & R. 1. "
Coke and Foster, J., explain this as meaning ~ Amarro, R R. 286,
the high seas, (h) See 3 Co. Inst. 112, R. v. Keyn, 2
(g) 8. 2 introduces the words ‘man-  Ex. 63, 169, Cockburn, C.J.  R. v, Depardo,
slaughters,” and uses the words  havens,” 1 Taur 6, 36, Sir ). Mansfield
&e., without the qualification in the first
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shall be inquired of, heard, tried, and determined and adjudged in the
same manner as treasons, felonies, murders, and confederacies are directed
to be by the Offences at Sea Act, 1536 (). By the Criminal Law Act,
1827 (7 & 8 Geo. 1V, c. 28, 5. 12),  All offences prosecuted in the High
Court of Admiralty of England shall upon every first and subsequent
conviction be subject to the same punishments, whether of death or
otherwise, as if such offences had been committed upon the land.’ (j) By
the Central Criminal Court Act, 1834 (4 & 5 Will. 1V, ¢. 36), 8. 22, * the
justices and judges named in the commission constitute the Court, or
any two or more of them have power to inquire, hear, and determine any
offence or offences committed or alleged to have been committed on the
high seas and other places within the jurisdiction of the Admiralty of
England, and to deliver the gaol of Newgate (or other appointed prison
of the Court (j)), of any person committed thereto, or detained therein,
for any offence or offences committed or alleged to have been done and
committed upon the high seas, aforesaid, within the jurisdiction of the
Admiralty of England : and all indictments found, and trials and other
proceedings had and taken before the said justices and judges of
oyer and terminer and gaol delivery shall be valid and effectual to all
intents and purposes whatsoever ’ (k).

Before the passing of the nineteenth-century Acts, presently to be stated
controversies arose in cases in which the Admiralty and the common-
law Courts had or claimed concurrent jurisdiction on the narrow seas (/).
In R. v. Bruce (m), a trial at the Admiralty session at the Old Bailey for
murder committed in a part of Milford Haven, where it was about three
miles across, about seven or eight miles from the mouth of the river, or
open sea, and about sixteen miles below any bridges over the river, the
question was raised whether the place where the murder was committed
was within the limits to which the commission granted under the Offences
at Sea Act, 1536 (n), by law extended. The judges were unanimously
of opinion that the trial was properly had, and that there was no objection
to the conviction on the ground of want of jurisdiction in respect of the
place under the commission of the Court of trial. During the discussion
of the point the construction of Hale (0) was much preferred to that of
Coke (p); and most, if not all, of the judges, seemed to have thought that
the common law has concurrent jurisdiction with the Admiralty in all
havens, creeks, and rivers in this realm, and that the Act of 1536 applied
toall great waters frequented by ships ; that in such waters the admiral,

[BOOK 1.

(1) It is not quite clear whether this Act
applies to offences created by subsequent
statutes,

(j) See Central Criminal Court Prisons
Act, 1881 (44 & 45 Vicet. ¢, 64),

(k) This enactment made it unnecessary
to hold the Admiralty Sessions which had
theretofore been held at the Old Bailey.

() Ante, p. 35,  Before the passing of
the Act of 1799 and & 115 of the Larce Pny
Act, 1861, it was important to ascertain
whether the fact was done on the sea or
within the body of a county, beeause in the
latter event commissioners under the Act

of 1536 had no jurisdiction, and in the
former event the offender could not be
1 before a v Court, even

when the offence was theft and the goods
were carried ashore. 2 East, P, €. 805,
3 Co. Inst. 149, R. v Prowes, 1 Mood.
340, R, v. Madge, 9 C. & 1. 29, 1t would
seem that the statutesabove set out overrule
these decisions,

(m) [1812] 2 Leach, 1093,

(n) Post, p. 39,

(0) 2 Hale, 16, 17,

(p) 3 Co. Inst. 119,

4 Co. Inst. 134,
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in the time of Henry VIIL, claimed jurisdiction ; that by havens, &ec.,
havens in England were meant to be included, though they are all within
the body of some county; and that the mischief from the witnesses
being sea-faring men was likely to apply to all places frequented by
~4||||N (9).

An accessory before the fact to a felony committed on the high seas
within the jurisdiction of the Admiralty, may In- indicted and tried at
the Central Criminal Court, under 4 & 5 Will. IV c. 36, s. 22 (ante, p. 38),
although the principal had not been * nnnnnnlo(l to, or detained in,’
Newgate (r).

The Admiralty Offences Act, 1844 (7 & 8 Vict, c. 2), after reci m;, the
Act of 1536 (ante, p. 37), and that it is expedient that provision be
made for the trial of persons charged with offences committed within the
jurisdiction of the Admiralty, enacts (sect. 1) * that His Majesty’s justices
of assize or others His Majesty’s commissioners by whom any Court
shall be holden under any of His Majesty’s commissions of oyer and
terminer or general gaol delivery shall have severally and jointly all the
powers which by any Act are given to the commissioners named in any
commission of oyer and terminer for the trying of offences committed
within the jurisdiction of the Admiralty of England, and that it shall be
lawful for the first-mentioned justices and commissioners, or any one or
more of them, to inquire of, hear, and determine all offences alleged to
have been committed on the high seas and other places within the jurisdic-
tion of the Admiralty of England, and to deliver the gaol in every county
and franchise within the limits of their several commissions of any person
committed to or imprisoned therein for any offence alleged to have been
committed upon the high seas and other places within the jurisdiction
of the Admiralty of England ; and all indictments found, and trials and
other proceedings had, by and before the said justices and commissioners
shall be valid’ (s). This Act gives to Courts of Oyer and Terminer, &e.,
the same jurisdiction as was possessed by commissioners under the Act
of 1536 and by the Court of Admiralty before that Act. It does not
affect the jurisdiction of the Central Criminal Court or of special com-
missions under the Act of 1536 (¢).

By seet. 2, “in all indictments preferred before the said justices and
commissioners under this Act the venue laid in the margin shall be the
same as if the offence had been committed in the county where the trial
is had ; and all material facts which in other indictments would be
averred to have taken place in the county where the trial is had shall in
indictments prepared (1) and tried under this Act be averred to have
taken place ** on the high seas "’ (¢). An indictment under this Act for

(q) MS., Bayley. within the jurisdiction of the Admiralty
2

(n R Wallace, 2 Mood. 200; C. & under 7 Geo. IV, c. 38, but so much of that
M. 200, For Newgate read now *the prison  Act as related to the examination and
of the Court.’ Newgate prison has been  commitment of such persons was repealed
demolished, by 11 & 12 Viet, ¢. 42,5, 34 (E), and 12& 13

(%) The residue, which related to costs,  Viet, e. 69, & 31 (I) and the examination
was repealed in 1882 (45 & 46 Vict, c. 55). and commitment of such persons are now

() 8. 4. regulated by 11 & 12 Viet, ¢, 42 (E), and

(u) Quere, red.’ 14 & 156 Viet. e. 93 (I). It 18, there-
(v) 8. 3 provides for the commitment fore, that 7 & 8 Vict. ¢. 2, 8. 3 is virtually
of persons charged with offences committed  repealed.
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larceny “ on the high seas’ was held sufficient, without adding * within
the jurisdiction of the Admiralty’(w). The provisions as to alleging
that the offence was committed on the high seas seems to be direc-
tory ().

Each of the Criminal Law Consolidation Acts of 1861, 24 & 25 Viet.
c. 96, 8. 115; ¢. 97, 8. 72; ¢, 98, 5. 50; ¢. 99, 5. 36; and c. 100, s. 68,
contains the following clause :—

“All indictable offences mentioned in this Act which shall be com-
mitted within the jurisdiction of the Admiralty of England and Ireland
shall be deemed to be offences of the same nature and liable to the same
punishments as if they had been committed upon the land in England
or Ireland, and may be dealt with, inquired of, tried, and determined
in any county or place in England or Ireland in which the offender shall
be apprehended or be in custody, in the same manner in all respects as
if they had been actually committed in that county or place; and in
any indictment for any such offence, or for being an accessory to such
an offence, the venue in the margin shall be the same as if the offence had
been committed in such county or place, and the offence shall be aveired
to have been committed ““ on the high seas " : Provided that nothing
herein contained shall alter or affect any of the laws relating to the govern-
ment of Hiv Majesty’s land or naval forces’ ().

It is to be noted that these enactments do not expressly extend to
attempts to commit the crimes in question in the Admiralty jurisdiction,
From this it would seem to follow that Courts of Quarter Sessions
cannot, under the enactments, try uuuh attempts, bat that they are
cognisable at assizes under 7 & 8 Viet., ¢. 2 (ante, p. 39).

By sect. 9 of the Accessories, &c., Act, 1861 (24 & 25 Viet. ¢, M)
‘ Where any person shall, within the jurisdiction of the Admiralty of
England or Iveland, become an accessory to any felony, whether the
same be a felony at common law or by virtue of any Act passed or to be
passed, and whether such felony shall be committed within that jurisdic-
tion or elsewhere, or shall be begun elsewhere or completed within that
jurisdiction, the offence of such person shall be felony’ (z).

Of Criminal Jurisdiction. [ROOK 1.

(w) R.v. Jones, 1 Den, 101; 2C. & K. 165,
The indictment need not conclude contra
formam statuti, R, v. Serva, 2 C. & K,

() P.v. Menham [1858], 1 F. & F.
373, Wichtman, J.

y) Framed on the similar clauses con-
tained in . & 8 Geo, IV 77
Geo. IV, o 20,

8.
together with 7 & N \M o 2 .\nlm nf
these enactments simply provided for the
trial of offences committed within the
jurisdiction of the Aumiralty ; whilst others
provided in addition that the offences
mentioned in the Act, which shall be com-
mitted within the jurisdiction of the
Admiralty shall be deemc 1 to be offences
of the same nature and liable to the same
punishments as if they had been committed

on the land in England or Treland. Tt
seems clear that, wherever an Act creates
new offences, this is the proper form of
enactment ; for, though in the case of
offences against the law of nations, such as
murder or piracy committed on the seas,
the general course of legislation has been
simply to provide for their trial, 1 no
doubt correctly, beeause, in the eye of the
law of England, they were offences of the
same nature as if they had been committed
on land in England, yet it may well be
doubted whether that be sufficient in the
case of newly created offences ; and it is
certainly much safer to have the provisi n
with which this clause commences. C. 8

() The rest of the section as to indict-
ment is in similar terms to those above
quoted from the other Crim. Law Consoli-
dation Acts,
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Under these enactments, Courts of Assize (a) and Quarter Sessions (b)
for counties or boroughs have authority to try any offender apprehended
or in custody within their local jurisdiction for any offence or offences
mentioned in the Acts of 1861, committed on the sea, which they might
have tried if it had been committed within the local jurisdiction,

The Territorial Waters Jurisdiction Act, 1878 (41 & 42 Vict, ¢. 73) (e),
begins by two recitals, ‘Whereas the rightful jurisdiction of His Majesty,
his heirs and successors extends, and has always extended, over the open
seas adjacent to the coasts of the United Kingdom, and of all other parts
of His Majesty’s dominions to such a distance as is necessary for the
defence and security of such dominions’(d), and ‘ whereas it is expedient
that all offences committed on the open sea within a certain distance of
the coasts of the United Kingdom, and of all other parts of His Majesty’s
dominions, by whomsoever committed, should be dealt with according
to law.’ By sect. 2: ‘An offence committed by a person, whether he is
or is not a subject of His Majesty on the open sea within the territorial
waters of His Majesiy’s dominions, is an offence within the jurisdiction
of the Admiral, although it may have been committed on board or by
means of a foreign ship, and the person who committed such offence may
be arrested, tried, and punished accordingly.’

By sect. 3: * Proceedings for the trial and punishment of a person who
is not a subject of His Majesty and who is charged with any such offence
as is declared by this Act to be within the jurisdiction of the Admiral,
shall not be instituted in any Court of the United Kingdom, except with
the consent of one of His Majesty’s principal Secretaries of State, and
on his certificate that the institution of such proceedings is in his opinion
expedient, and shall not be instituted in any of the dominions of His
Majesty out of the United Kingdom, except with the leave of the governor
of the part of the dominions in which such proceedings are proposed to
be instituted, and on his certificate that it is expedient that such pro-
ceedings should be instituted.’

By sect. 4: ‘On the trial of any person who is not a subject of His
Majesty for an offence declared by this Act to be within the jurisdiction
of the Admiral, it shall not be necessary to aver in any indictment o1
information on such trial that such consent or certificate of the Secretary
of State or Governor, as is required by this Act, has been given ; and the
fact of the same having been given shall be presumed, unless disputed by

(a) R. v. Dudley, 14 Q.B.D. 273,

(h) R. v. Peel, 32 L. J. M. C. 65, an in-
dictment at Southampton Borough Quarter
Sessions for larceny on a British ship on the
high seas. The weused was arrested in
Thne case was decided on
iet. ¢. 96, 8. 115, The enactments
appear not to extend to attempts to
commit the offences,

(¢) Passed in consequence of R. . Keyn
(the * Franconia’), 2 Ex. D. 63. In that
case the prisoner, who was a forcigner and
in command of a foreign ship, whilst
passing within three miles of the English

shore, ran down and sank a British ship,
whereby one of her passcngers was drowned
under circumstances which in English law
would amount to manslaughter. He was
tried at the Central Criminal Court, but on
appeal it was held by the majority of the
court that there was no power to ftry
offences committed by foreigners on board
foreign ships while within the three miles
limit.

(d) This recital and s 2 are declaratory
of the law as laid down by the minority of
the judges in R. v. Keyn. R, v Dudley,
14 Q.B.D, 273,
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the defendant at the trial ; and the production of a document purporting
to be signed by one of His Majesty’s principal Secretaries of State as
respects the United Kingdom, and by the Governor as respects any other
part of His Majesty’s dominions, and witnessing such consent and certifi-
cate, shall be sufficient evidence, for all the purposes of this Act, of the
consent and certificate required by this Act.

* Proceedings before a justice of the peace or other magistrate, previous
to the committal of an offender for trial, or to the determination of the
justice or magistrate that the offender is to be put upon his trial, shall
not be deemed proceedings for the trial of the offence committed by such
offender, for the purposes of the said consent and certificate under this
Act.’

By sect.5: *Nothing in this Act contained shall be construed to be in
derogation of any rightful jurisdiction of His Majesty, his heirs or sue-
cessors, under the law of nations, or to affect or prejudice any jurisdiction
conferred by Act of Parliament or now by law existing in relation to
foreign ships, or in relation to persons on board such ships,’

By sect. 6: * This Act shall not prejudice or affect the trial in manner
heretofore in use of any act of piracy as defined by the law of nations,
or affect or prejudice any law relating thereto (e), and where any act of
piracy as defined by the law of nations is also any such offence as is declared
by this Act to be within the jurisdiction of the Admiral, such offence may
be tried in pursuance of this Act, or in pursuance of any other Act of
Parliament, law, or custom relating thereto,

By sect. 7: * In this Act, unless there is something inconsistent in the
context, the following expressions shall ectively have the meanings
hereafter assigned to them, that is to say: “ The jurisdiction of the
Admiral " as under this Act includes the jurisdiction of the Admiralty
of England and Ireland, or either of such jurisdictions as used in any Act
of Parliament; and for the purpose of arresting any person charged
with an offence declared by this Act to be within the jurisdiction of the
Admiral, the territorial waters adjacent to the United Kingdom or any
other part of His Majesty’s dominions shall be deemed to be within the
jurisdiction of any judge, magistrate, or officer having power within such
United Kingdom or other part of His Majesty’s dominions to issue warrants
for arresting or to arrest persons charged with offences committed within
the jurisdiction of such judge, magistrate, or officer.’

* United Kingdom* includes the Isle of Man, the Channel Islands,
and other adjacent islands.

* The territorial waters of His Majesty’s dominions,” in reference to the
sea, means such part of the sea adjacent to the coast of the United Kingdom
or the coast of some other part of His Majesty’s dominions as is deemed
by international law to bewithin the territorial sovereignty of His Majesty ;
and for the purpose of any offence declared by this Act to be within the
jurisdiction of the Admiral, any part of the open sea within one marine
league of the coast measured from low water-mark, shall be deemed to
be open sea within the territorial waters of His Majesty’s dominions.’

 Offence,” as used in this Act, means an act, neglect, or default of

(¢) See post, Bk, ii. p. 253, ¢ Piracy.”

TERCRSE
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such a description as would, if committed within the body of a county in
England, be punishable on indictment according to the law of England
for the time being in force.

“Ship’ includes every description of boat or other floating craft ;
* foreign ship > means every ship which is not a British ship ().

By sect. 686 (g) of the Merchant Shipping Act, 1894 (57 & 58 Vict. c.
60): * (1) where any person being a British subject is charged with having
committed an offence on board any British ship on the high seas, or in
any foreign port or harbour, or on board any foreign ship to which he
does not belong, or not being a British subject, is charged with having
committed any offence on board any British ship on the high seas, and
that person is found (£), within the jurisdiction of any Court in His
Majesty’s dominions, which would have had cognisance of the offence
if it had been committed on board a British ship within the limits of
its ordinary jurisdiction, that Court shall have jurisdiction to try the
offence as if it had so been committed,

“(2) Nothing in this section shall affect the Admiralty Offences
(Colonial) Act, 1849° (¢).

By sect. 687 (j): “All offences against property or person committed
in or at any place either ashore or afloat out of His Majesty’s dominions
by any master, seaman, or apprentice who, at the time when the offence
is committed, is or within three months previously has been employed
in any British ship, shall be deemed to be offences of the same nature
respectively, and be liable to the same punishments respectively, and
be inquired of, heard, tried, determined, and adjudged in the same
manner and by the same Courts and in the same places as if such offences
had been committed within the jurisdiction of the Admiralty of Eng-
land * (k). By sect. 689, power is given to a British consular officer to
detain any master, seaman, or apprentice employed on any British
ship, on complaint that any offence against property or person has
been committed by him, at any place, ashore or afloat, out of His Majesty's
dominions or on the high seas, and may send him in custody to the United
Kingdom or to any British possession, in which there is a court capable
of taking cognisance of his offence.

To prove that a ship is a British merchant ship, it is not essential
to produce the register or a copy thereof, it is sufficient to show that
she carries the British flag, and belongs to British owners (/).

The prisoner was convicted of manslaughter committed on board
a ship on the high seas, the ship was built at Kiel, in the duchy of Holstein,
and sailed thence to London, and thence on the voyage in which the
offence was committed. All the officers and crew were foreigners ; the
prisoner was the second mate, and the deceased the master. The ship

, decided

(f) The definition is wide enough to in-  of trial. R, v, Lopez, D. & B
clude foreign public vessels, but see the on I8 & 19 Viet, ¢. 91, s 21 (rv
Parlement  Belge,
Ships Act, 1891 (54

).
P. D, 197, and Mail (i) 12 & 13 Viet, ¢. 96, post, p. 50,

ct. e, 31). (j) This section re-enacts 17 & 18 Viet,
(g) This se nacts the substance ¢, 104, 8. 267,

of 18 & 19 Viet. ¢. 91, & 21, and 30 & 31 (k) The rest of the section relates to

Viet, e, 124, s, 11, costs,  Nee post, Bk. xii. ¢
() The word * found ’ authorises trial at (1) R. v. Allen, 10 C h

any place where the accused is at the time Lo R 1C COR. 264

1, v Seber
J M. o1

'

A0
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-—-——nﬁ




M Of Criminal Jurisdiction. [BOOK 1.

was sailing under the English flag when the offence was committed,
The crew were told before sailing that Mr. Rehder was sole owner. He
was not born an Englishman. A certified copy of the register of the
* Gustav Adolph * under the Merchant Shipping Act, 1854 (17 & 18 Vict.
c. 104), was admitted as prima facie evidence that the ship was a British
ship.  Certain letters were put in, which, it was urged, showed a partner-
ship between Rehder and Ehlers, and it was urged that under ss. 18, 38,
and 103, the owner of a beneficial interest in a British ship must be
qualified in the same way as the owner of a legal interest ; that, even
admitting that the registration of the ship in the name of Rehder was
prima facie evidence that he was owner, it could be no evidence of Ehler's
qualification, and therefore the letters proving Ehler's interest in the
ship rebutted the prima facie evidence that she was a British ship. On
a case reserved, it was held that there was prima facie evidence that
she was a British ship ; as there was evidence of a certificate of registry
in London, wherein Rehder was described as the owner at that time
resident in London, and the ship was sailing under the British flag; but
that the prima facie proof was rebutted by the proof that Rehder was
alien born ; and that there was no presumption that letters of deniza-
tion or naturalisation had been granted to him, by reason that he, heing
alien born, would have become liable to penalties under the Act for
registering the ship as belonging to a British owner (m).

By the Sea Fisheries Act, 1883 (46 & 47 Vict, c. 22, s. 18),  For the
purpose of giving jurisdiction to courts under this Act, a sea-fishing
boat shall be deemed to be a ship within the meaning of any Act relating
to offences committed on board a ship, and every court shall have the
same jurisdiction over a foreign sea-fishing boat within the exclusive
fishery limits of the British Islands and persons belonging thereto as
such court would have if such boat were a British sea-fishing boat.’

By the Behring Sea Award Act, 1894 (57 & 58 Vict. e, 2 (n), persons
committing, procuring, aiding, or abetting a contravention of the Act
are guilty of a misdemeanor within the meaning of the Merchant Shipping
Act, 1854, and by the Sea Fisheries North Pacific Act, 1895 (58 & 59
Viet. ¢. 21), like provisions are made as to contravention of Orders in
Council (o).

To a count for murder which alleged to have been committed ‘ upon
the high seas,” it was objected that it ought to have averred that the
prisoners were on hoard a British ship, or that they were British subjects ;
and to counts alleging that the prisoner was master of a British ship
afloat in the river Elbe, and that he there committed the murder, it
was objected that these counts did not allege the murder to have been
committed * on the high seas.” The objection was overruled by Wight-
man, J. (p).

These enactments apply only to British merchant ships. Offences
on public ships are dealt with under the Admiralty jurisdiction and the

(m) R. v. Bjornsen, L. & C. 545: 34 (p) R. v. Menham, 1 F, & F. 360. e

L. Jo M. €180, said that as the alleged defects were on the
(n) Preserved by 67 & 58 Viet. e. 60, record he did not know whether he had

85 (1) power to state a case under 11 & 12 Viet,
(0) Continued by 8 Edw. VIL ¢. 18, o 8.
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other statutes above mentioned, or the Naval Discipline Act
(29 & 30 Viet, c. 109). * British ship’ is defined by sect. 1 of the
Merchant Shipping Act, 1894 (57 & b8 Vict. c. 60), as one owned wholly
by British subjects by birth or naturalisation or denizens, or by bodies
corporate, established, and subject to the laws of some part of His Majesty’s
dominions, and having their principal place of business in these dominions,
A prisoner was charged at the Liverpool Assizes with the wilful murder
of the captain of the hulk ‘Kent’ in the Bonny River, Africa. It was
proved that the ‘Kent’ had been a sailing ship, and was registered as a
British ship though not British built. She had been for eighteen months
dismasted and used as a floating depot in the Bonny River for a line of
steamers trading from Liverpool. She floated in the tideway of the
river and hoisted the British ensign at the peak. The prisoner was
proved to have seized the captain and thrown him overboard, and he
was not seen again.  Archibald, J., held that there was sufficient evidence
that the * Kent’ was a British ship to give the Court jurisdiction, and
that it was not necessary that the crime should be wholly completed
on board such ship (7). By sect. 2, a vessel required to be registered
as a British ship, and not so registered is not recognised as a British
ship. By sect. 72, ‘ where it is declared by this Act that a British ship
shall not be recognised as a British ship, that ship shall not be entitled
to any benefits, privileges, advantages, or protection usually enjoyed
by Britih ships, nor to use the British flag or assume the British national
character, but so far as regards the payment of dues, the liability to pains
and penalties, and the punishment of offences committed on board such
ship or by any persons belonging to her, such ship shall be dealt with in
the same manner in all respects as if she were a recognised British ship’ (r).

Sect. 687 applies to alien members of the crew as well as to British
subjects. In R. v. Lopez (s), upon an indictment for wounding, with
intent to do some grievous bodily harm, it was proved that the prisoner,
a foreigner, being a sailor and one of the crew of a British ship, maliciously
and unlawfully wounded Smith, also a foreigner and a sailor and one
of the crew of the ship, whilst on the high seas and in the same ship,
was tried and convicted at the Assizes at Exeter; and upon a case
reserved, the conviction was affirmed. He was not found within the
jurisdiction of the Court at Exeter, but was brought into the jurisdiction
in custody and against his will having been ‘found’ in the ship (¢).
Lord Campbell, C.J., in giving the judgment of the Court said: * We
are all of opinion that the conviction must be sustained. We have no
doubt that the offence committed by the prisoner was, under the circum-
stances, an offence against the laws of England. The prisoner, a foreigner,
was in an English ship ; he was under the protection of English laws,
and he therefore owed obedience to the English laws, and was guilty
of an offence against those laws when he maliciously wounded another
foreigner, one of the crew of the same ship, on the high seas. It is

(7) R. v. Armstrong, 13 Cox, 184, Archi-  decided on the corresponding terms of I8

bald, J. & 19 Viet. . 91, 5. 21
(r) See R. v. Seberg, L. R. 1 C. C. R, 264: (f) 8o argued. The case reserved did
WLJMC not state how he came into custody.

() D. & B. 525; 27 L. J. M. C. 48,

Re—
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unnecessary to enter into a discussion of the authorities cited to prove
that proposition,—they are quite overwhelming. Then the only other
question is, whether there was jurisdiction under the commission of
oyer and terminer to try the prisoner at Exeter for that offence ; and
upon that point we entertain as little doubt. The Court at Exeter
would not have had jurisdiction (1) before 18 & 19 Vict. ¢. 91, s. 21 (v) ;
but that statute is quite conclusive on the subject, and seems to have
been passed for the purpose of removing any doubt that might arise.
It provides that offences committed by foreigners in British vessels on
the high seas may be tried by any Court within the jurisdiction of which
the offender is found, if the offence is one which would have been
cognisable by such Court, supposing it to have been committed within
the limits of its ordinary jurisdiction. Here the offence, if committed
within the county of Devon, would certainly have been triable at
Exeter ; and as the prisoner was found within that jurisdiction, it is
the same as if the offence had been committed within the limits of that
jurisdiction ; and we therefore think there was clearly jurisdiction in
the Court at Exeter to try him there,and that he was legally convicted.’
This decision really turned on 17 & 18 Viet. c. 104, s, 267 (uu), but
independently of legislation the offence was within the Admiralty juris-
diction (vv).

English Courts have not except in the case of piracy jure gentium (w)
any jurisdiction to try any person for an offence committed on or by
means of a foreign, public or private vessel outside British territorial
waters (¢). On the high seas a ship whether public or private is considered
for purposes of jurisdiction a part of the territory of the nation to which
the ship belongs, and (except in the case of piracy jure gentium), as subject
only to the law of the flag which she is entitled to fly. In this context
the term * high seas’ does not include the territorial waters of a nation
other than that to which the ship belongs. The result of the rule is that a
British subject is not punishable by the law of England for offences
committed on the high seas on a foreign ship, whether he is or is not a
member of the crew of the ship; and that a foreigner committing an
offence on a British ship on the high seas is amenable to British justice
whether he is or is not a member of the crew (y).

In R. ». Depardo (2) it was held that there was no jurisdiction to try
in England under a commission issued in pursuance of 33 Hen. VIIIL

[BOOK 1.

(u) *This dictum is unnecessary and

high seas killed the captain and some of the
erroncous.  In the argument, Cockburn,

crew and took the ship back to China.

C.l., said : * There is strong opinion that
but for the venue a person committing an
offence on the high seas on an English ship
would have been amenable to punishment
at the common law,” and that opinion is
clearly right,” C. 8,

(1) Repealed and
Vict. c. 60, 8. 686, supre

(uu) Ihp(llvd and re
Viet. ¢. 60, s. 687, ante, p.

(re) R.v. Anderson, L. R. l( . R. 161

(u) Att.-Gen. for Hong Kong v. Kwok a
Sing, L. R. 5 P. C. 180, a case in which
(hmm coolies on a French ship on the

acted as 57 & 58
3.

rlnl as 57 & 68

() See observations of Sir R, Phillimore
inthe* l'mm-nn Ro, yal’ [1870], L. R. 3 Adm,
& Eeel. No owner or part owner
of the \mwl was -lnmu'ilwl in England, and
the master was a forcigner,

(y) 57 & 58 Viet. c. 60, s, 686, supra,

( ) ]INU” 1 Taunt. 26; R. & R. 134,
Ti this case there was an argument that
the alien had by this entering into the
merchant service owed a local and temp-
orary allegiance. The offence would be
triable under 57 & 58 Vict. c. 60, s. 686,
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c. 23 (a) and 43 Geo, 111 . 113, 8. 66 (b); an indictment for man-
slaughter of an Englishman, committed in China, by an alien enemy
who had been prisoner of war and was at the time of the alleged offence,
acting as a mariner on a British merchant ship.

In R. v. Lewis (¢) a foreigner on a foreign ship on the high seas, inflicted
a blow on another foreigner which resulted in the death of the latter,
The death took place in England. 1t was held that the offence was not
rendered cognisable in England by 9 Geo. IV, ¢. 31, 5. 8, by reason of the
fact that the death occurred in England, because the act which caused the
death was not cognisable in England, the accused not being a British
subject, and not falling within sect. 2 of the Act. The enactments
referred to are repealed and replaced by 24 & 25 Vict. c. 100, ss, 9, 10,

Homicide partly at Sea, partly on Shore.—Where a person was struck,
&c., upon the high seas, and died upon shore, the admiral had no cognis-
ance of the offence (d); and it was doubtful whether such offence could
be tried at common law (¢). By 24 & 25 Vict. e, 100, s. 10, * Where any
person being feloniously stricken, poisoned, or otherwise hurt upon the
sea, or at any place out of England or Ireland, shall die of such stroke,
poisoning, or hurt in England or Ireland, or being feloniously stricken,
poisoned, or otherwise hurt at any place in England or Ireland, shall die of
such stroke, poisoning, or hurt upon the sea, or at any place out of England
or Ireland, every offence committed in respect of any such case, whether
the same shall amount to the offence of murder or of manslaughter, or of
being accessory to murder or manslanghter, may be dealt with, inquired
of, tried, determined, and punished in the county or place in England or
Ireland in which such death, stroke, poisoning, or hurt shall happen, in
the same manner in all respects as if such offence had been wholly
committed in that county or place’ (1),

Upon an indictment for manslaughter it appeared that the prisoner,
who was not a British subject, shipped on board ship at New York, and
signed articles to serve as a seaman therein, and so did the deceased, who
was also not a British subject. The ship was American owned, com-
manded by an American master, and sailed under the flag of the United
States, The prisoner during the voyage to Liverpool exercised much
cruelty to the deceased, of which he died at Liverpool ; the last act of
cruelty was committed on the high seas four days before the ship arrived
at Liverpool. Upon a case reserved, it was held that the prisoner was
not lmhlu to be tried in England. The Court considered that 9 (
IV. . 31, 8. 8 (g), was obviously intended to prevent a defeat of ]u»«tu e,
frnm the difficulty of trial where the death occurred in a different pl.m-
from that at which the blow causing it was given ; and ought not to be
construed as making a homicide cognisable in England by reason only
of death occurring here, unless it would have heen so cognisable if the

(a) Repealed in 1828 (9 Geo. 1V. . 31). and 10 Geo. 1V, c. 34, 8 11 (1), with a
(b) Repealed in 1861 (24 & 25 Viet. modification #0 as to include accessories

. 101). before the fact in manslaughter, See

(e) zu L.JMC 104; D & B, |8" post, p. 119. The first change of the

(d) 2 Hale, 17, 20; 1 East, P. C. 365, common law on the subject was by 2
366, Geo. 11 o, 21, repealed in 1828,

(¢) 1d. and 1 Hawk, c. 31, 8. 12, () Re-enacted as 24 & 25 Viet. c. 100,

(/) Taken from 9 Geo, IV, ¢, 31, 8. 8 (E); 8. 10, supra.
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death had ensued at the place where the blow was given (£), the homicide
would have been, in this particular case, by sect. 8, if the offender had
been a British subject, but not otherwise (2).

Where a person standing on the shore of a harbour fired a loaded
musket at a revenue cutter which had struck upon a sandbank in the sea,
about a hundred yards from the shore, by which another was maliciously
killed on board the boat, it was held that the trial must be in the
Admiralty Court, and not at common law (j).

It is said that a foreigner illegally detained upon a British ship is not
liable for acts done on the ship to efiect his escape (k). But in respect
of acts not done for such purposes he is liable as if he were voluntarily
aboard. In R. ». Sattler (/) upon an indictment for murder, tried at the
Central Criminal Court, it appeared that 8. the prisoner was a foreigner
and had committed a larceny in England, and then went with part of the
stolen property to Hamburg. The deceased, who was a detective officer
of the London police foree, and a British subject, with the assistance of the
police of Hamburg, arrested 8. there, and brought him against his will on
board an English steamer trading between Hamburg and London, in
order that he might be tried for the larceny. Hamburg is on the river
Elbe, sixty miles from the sea ; but the tide flows higher up than the
place where the steamer was when 8. was taken on board. The steamer
left Hamburg on November 21, 8. being in irons, and on November 22,
whilst on the high seas, he shot the deceased, who died of the wound. If
the killing had been by an Englishman, in an English county, it would
have been murder. The deceased had no warrant; and a case was
reserved upon the question whether there was any jurisdiction to try S,
at the Central Criminal Court. It was argued for the prisoner, (1) that
the original arrest at Hamburg was unlawful and that the prisoner was
illegally taken on board the steamer (m); (2) that as the prisoner was
brought by force against his will into British jurisdiction no ullegiance was
created.  For the Crown it was contended, that it was a general principle
that a ship, public or private on the high seas, was, for the purpose of
jurisdiction over crimes therein committed, a part of the territory of the
country to which the ship belongs ; and a person coming voluntarily or
involuntarily on board an English ship was as much amenable to the

(h) Now represented by 24 & 25 Viet, K. 53 In that case aliens were tried (under
e. 100, & 10, ante, p. 47, 7 & 8 Viet. ¢. 2) for murder on a Brazilian
(/) R. v. Lewis, Dears & B. 182, Sce  vessel which had been seized by a British

R. v. Coombes, ante, p.

() In Ircland it was necessary to issue
a special commission under 11, 12, & 13
Jac. L e, 2(1); and 23 & 24 Geo, 11L c. 14,
s. 4 (I), for the trial of nll offences com-
mitted on the seas; but i» England such
offences might be tried under the ordinary
commissions of Oyer and Tvrmnm r, or Gaol
l)nln(-r\ by 7 & 8 Viet. ¢. 2. 24 & 25 Viet.

100, & 68 follows that Act in providing
lnr the trial and form of indictment in such
cases, and renders the law the same in both
countries,

(k) See R. v. Serva, 1 Den. 104; 2C &

?

cruiser for being concerned in the slave
trade,  The majority of the Court held
that there was no jurisdiction, becauso
there was not suflicient evidence to show
that the vessel was lawfully in the posses.
sion of the British Crown. The persons
responsible for the detention are liable to
indictment under English law, R, r
Lesley, Bell, 2

) D. & B.
ante, p.

(m) [‘hm was no extradition treaty in
force between Great Britain and the free
city of Hamburg.

;2T LJ M C 48
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criminal law of England as if he came voluntarily or involuntarily into an
English county (n).

Lord Campbell in giving the judgment of the Court said: * We think
it equally clear that, although the prisoner was a foreigner, the offence of
which he was convicted was an offence against the laws of England.
Here a crime is committed by the prisoner on board an English ship
on the high seas, which would have been murder if the killing had been
by an Englishman in an English county ; and we are of opinion that,
under these circumstances, whether the capture at Hamburg and the
subsequent detention were lawful or unlawful, the prisoner was guilty of
murder and an offence against the laws of England ; for he was in an Eng-
lish ship,—part of the territory of England, —entitled to the protection
of the English law, and he owed obedience to that law ; and he committed
the crime of murder—that is to say, he shot the detective officer, not for
the purpose of obtaining his liberation, but for revenge, and of malice
prepense. Then comes the question, whether the Central Criminal Court
had jurisdiction to try the prisoner for this offence ; and it appears to us
that the late Act 18 & 19 Vict. . 91, 5. 21 (0), was framed for the purpose
of obviating, and does obviate, all doubt upon such a subject. A man is
** found " wherever he is actually present, and the prisoner was ** found ”
within the jurisdiction of the Central Criminal Court, and we are all of
opinion that the Court had jurisdiction to try him. It was contended that
the prisoner was not *“ found " within the jurisdiction, because he was
brought within it against his will ; but, upon the construction of the
statute, we are all of a different opinion.”  And from the decision in R. v.
Anderson (p) it would seem that the fact of the presence of a foreigner on
board a British ship whether he is there as a member of the crew or
casually, and whether voluntarily or involuntarily is enough to give
jurisdiction to British Courts over crimes by him committed on the ship.

Offences in the Admiralty Jurisdiction. (Colonies and India).
The statutes above referred to relate only to the trial in England or
Ireland of offences committed within the jurisdiction of the admiral.
Colonial legislatures have not as a general rule any authority to give
jurisdiction to the offences committed outside the territory or waters of
the possession (g).

The Offences at Sea Act, 1806 (46 Geo. ILI, c. 51) (r), enacts, sect. 1.
that, ‘all treasons, piracies, felonies, robberies, murders, conspiracies, and
other offences of what nature or kind soever, committed upon the sea, or
in any haven, river, creek, or place, where the admiral or admirals have
power, authority, or jurisdiction, may be inquired of, tried, heard, deter-
mined and adjudged, according to the common course of the laws of this

(n) The questions reserved were, * Was
the custody of the prisoner on board the
steamer lawful, and is there any distinction
as to the times when the steamer was in
the river Elbe, and whilst she was upon the
high scas t’ [On this the Court gave no
opinion.] And, ‘Supposing the custody
not to have been lawful, was the killing
necessarily only manslaughter t’

(0) Repealed and incorporated in 57 &

VOL, 1.

68 Vict, e. 60, s. 680, anle, p. 43.

;I8 L.J. M. (12
cod ». Att.-Gen. of N. 8. W.
4565. Hardeastle on Statute
Law (4th ed. by Craies), p. 408,

(r) The full title is, * An Act for the more
speedy trial of offences committed in dis-
tant parts on the sea.' The preamble
recites 28 Hen. VIIL, ¢, 15, and the Piracy
Act, 1698 (11 Will, 1L c. 7), post, p

E
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realm used for offences committed upon the land within this realm, and
not otherwise, in any of His Majesty’s islands, plantations, colonies,
dominions, forts, or factories, under and by virtue of the King's com-
mission or commissions, under the Great Seal of Great Britain, to be
directed to any such four or more discreet persons as the Lord Chancellor
of Great Britain, Lord Keeper, or Commissioner for the custody of the
Great Seal of Great Britain for the time being, shall from time to time
think fit to appoint ; and that the said commissioners so to be appointed,
or any three of them, shall have such and the like powers and authorities
for the trial of all such murders, &c., within any such island, &ec., as any
commissioners appointed according to the directions of the Offences at Sea
Act, 1536, by any law or laws now (May 23, 1806) in force, have or would
have for the trial of the said offences within this realm.”  And it further
enacts, that “ all persons convicted of any of the said offences so to be
tried, &e., shall be liable to the same pains, &c., as, by any laws now
(May 23, 1806) in force, persons convicted of the same would be liable to
in case the same were tried, &c., within this realm, by virtue of any
commission according to the directions of the Offences at Sea Act, 1536."

The Admiralty Offences (Colonial) Act, 1849 (12 & 13 Viet. ¢, 96),
enacts sect, 1, that *if any person within any colony shall be charged
with the commission of any treason, piracy, felony, robbery, murder,
conspiracy, or other offence, of what nature or kind soever committed
upon the sea (ss), or in any haven, river, creck, or place, where the admiral,
or admirals, have power, authority, or jurisdiction, or if any person
charged with the commission of any such offence upon the sea, or in
any such haven, river, creek, or place, shall be brought for trial to any
colony. Then, and in every such case, all magistrates, justices of the
peace, public prosecutors, juries, judges, courts, public officers, and
other persons in such colony, shall have, and exercise, the same jurisdiction
and authority for inquiring of, trying, hearing, determining, and adjudg-
ing such offences, and they are hereby respectively authorised and
required to institute and carry on all such proceedings for the bringing
of such person so charged as aforesaid, to trial and for and auxiliary
to and consequent upon the trial of any such person, for any such offence,
wherewith he may be charged as aforesaid, or by the law of the colony
would, and ought, to have been had and exercised, or instituted and
carried on by them respectively, if such offence had been committed,
and such person had been charged with having committed the same,
upon any waters situate within the limits of any such colony, and within
the limits of the local jurisdiction of the courts of criminal justice of such
colony " (s).

Sect. 3: * Where any person shall die in any colony of any stroke,
poisoning, or hurt, such person having been feloniously stricken, poisoned,
or hurt, upon the sea, or in any haven, river, creek, or place, where the
admiral, or admirals, have power, authority, or jurisdiction, or at any
place out of such colony, every offence committed in respect of any

(s5) As to the great lakes in North (#) 8. 2, relating to punishments, was
America see R, v, Meikleham [1906], 11 Ont,  superseded by 37 & 38 Viet. c. 27, s, 4,
L. R. 3646, infra, and repealed in 1891 (S, L. R.).
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such case, whether the same shall amount to the offence of murder or
manslaughter, or of being accessory before or after the fact to murder
or manslaughter, may be dealt with, inquired of, tried, determined,
and punished, in such colony in the same manner, and in all respects as
if such offence had been wholly committed in that colony ; and if any
person in any colony shall be charged with any offence in respect of any
person, who, having been feloniously stricken, poisoned, or otherwise
hurt, shall have died of such stroke, poisoning, or hurt, upon the sea,
or in any haven, river, creek, or place, in which the admiral, or admirals,
have power, authority, or jurisdiction, such offence shall be held for
the purpose of this Act to have been wholly committed on the sea * (1).

Sect. 5 : * For the purposes of this Act colony shall mean any island,
plantation, colony, dominion, fort, or factory, of His Majesty, except any
island within the United Kingdom, and the islands of Man, Guernsey,
Jersey, Alderney, and Sark, and the islands adjacent thereto, respec
i "(u). The Act of 1849 was extended to British India in 1860 (23 &
24 Vict. c. 88) (v), and is not affected by any of the provisions of the
Merchant Shipping Act, 1894 (57 & 58 Vict. 60) (w).

By the Admiralty Offences Colonial Act, 1860 (23 & 24 Vict, ¢, 122), it
is made ‘lawful for the legislature of any of His Majesty’s possessions
abroad to enact by any law or ordinance to be by them made in the usual
manner that where any person being feloniously stricken, poisoned, or
otherwise hurt at any place within the limits of such possession, shall
die of such stroke, poisoning, or hurt upon the sea or at any place out
of the limits of such possession, every offence committed in respect of
any such case, whether the same shall amount to the offence of murder or
manglaughter, or of being accessory before or after the fact to murder or
manslaughter, may be dealt with, inquired of, tried, determined, and
punished, in the possession within the limits of which such stroke,
poisoning, or hurt shall happen in the same manner in all respects as
if such offence had been wholly committed within the limits of such
possession, or such legislature may by any such law or ordinance to be
made, as aforesaid, to the like effect.”

The Courts Colonial Jurisdiction Act, 1874 (37 & 38 Viet. . 27),
enacts (sect. 3), that * When by virtue of any Act of Parliament now,
or hereafter to be, passed, a person is tried in the court of any colony (x)
for any crime or offence committed on the high seas or elsewhere out of
the territorial limits of such colony, and of the local jurisdiction of such

(f) The terms u[ this section were taken  jurisdiction. 8. 2 of the Act of 1860 provides
from 9 Geo, 1V, ¢. 31, & 8, repealed as to  for the ¢ ol persons entitled to be tried
England in 1861, uml replaced by 24 & 25 |wf0n~|h| Supreme Court of a i
. 100, 8. 10 (ante, p. 47). 9 Geo, 1V, also Mayne, A
. & 8 was extended to India by 9 Ilbert, Govt. of India 1'.'m|
1..0 1IV. c. 74, 8. b6, as to which see Nga
Ilmng R., 7 Moore, Ind. App. 72; llbert, . 686, subs. 2, ante, p. 43.

Govt. n[lmlm{’mlul) 242, (#) Defined by s. 2 so as to exclude

(u) 8.4 provides that the Act shall not  the British Islands but to include British
affect the jurisdiction given to the Courts  India, and any plantation, territory or
of New South Wales and Van Diemen’s  settlement elsewhere within the King's
Land by 9 Geo, 1V, ¢, 83, dominions.  Possessions under a central

(v) The llmh(onr! of Ih-n;(ul has, under  legislature are deemed to be one colony
33 Geo. 111 c. 52, s, power to try  under the same local government,
offences committed v\llhm the Admiralty

E2




52 Of Criminal Jurisdiction. [BOOK 1.

Court, or if committed within such local jurisdiction, made punishable
by that act, such person shall, upon conviction, be liable to such punish-
ment as might have been inflicted upon him if the crime or offence
had been committed within the local jurisdiction of the court, and no
other, any thing in any Act to the contrary notwithstanding : Provided
always that if the crime or offence is a crime or offence not. punishable
by the law of the colony in which the trial takes place, the person shall,
on conviction, be liable to such punishment other than capital punish-
ment as shall seem to the Court most nearly to correspond to the punish-
ment to which such person would have been liable in case such crime or
offence had been committed in England.” Offences within sects, 686 &
687, of the Merchant Shipping Act, 1894 (57 & b8 Vict. 60), are triable
in the criminal Courts of British possessions ().

The Colonial Courts of Admiralty Act, 1890 (53 & 54 Vict. ¢. 27),
denies to the Courts created by or under the Act any ‘ jurisdiction under
this Act to try or punish any person for an offence which, according to the
law of England, is punishable on indictment,” sect. 2, sub-s. 3 (¢).

Jurisdiction over Offences initiated outside, but {aking Effect within
the Realm. —The question from time to time arises whether, and to what
extent, and on what principle an English court has jurisdiction to try in
dictments, in respect of acts done outside the realm, or initiated outside
the realm, and taking effect within it. So far as concerns acts done on
the sea, whether within or without the jurisdiction of the Admiralty of
England, this subject is treated ante, pp. 31 et seq. As regards offences
completely committed on land outside England ; it seems clear that no
jurisdiction to try in England can be asserted except under the express
provisions of a statute,

But there remains another class of case in which the acts constituting
the offence take place partly in England and partly on land outside
England, or on a vessel not subject to the jurisdiction of the English
Courts,

From the point of view of international law the cases fall into three
divisions

1. Where the act is initiated in another part of the British Empire,

and takes effect in England.

2. Where the act is by a British subject, and is initiated in a foreign

country, but takes effect in England.

J. Where the act is initiated in a foreign country, and takes effect in

England, but is done by an alien.

In R. v. Johnson (z), an indictment was found in Middlesex against
a judge of the Court of Common Pleas in Ireland, for causing the publica-
tion in Westminster of a seditious libel, The defendant filed a plea to
the jurisdiction of the Court setting forth that he was a native of and
resident in Ireland, and that Ireland was subject to its own laws and
not those of Great Britain, and had its own competent Courts. This
plea on demurrer was quashed for not stating what Court was competent to
try the offence : but it was intimated that the proper mode of setting

(¥) See R. v. Hinde [1902), 22N Z. L. R. (z) [1805) 6 East, 583
3,
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up the defence that no English Court could try the defendant was by
plea in bar or by evidence on plea of not guilty. Lord Ellenborough
said (), ‘If then the circumstances attending the defendant, of his birth
in Ireland and his residence there at the time of the publication made
in this country, have the effect of rendering him not punishable in any
Court of this country for such publication, this impunity must follow
as a consequence of its being no crime in the defendant so circumstanced
to publish a libel in Middlesex. And indeed the argument rested wholly
upon this position, that the defendant owed no obedience to the laws
of this part of the United Kingdom, and if he owed no obedience then
he had been guilty of no crime in acting contrary to them (b). Such
defence, if it can be, may prove available in law as matter of absolute
bar.

Judge Johnson was subsequently tried on the indictment (¢), and
after certain legal arguments (not involving the point left open as above
stated), was found guilty. Lord Ellenborough, C'.J., said : ‘ One who
procures another to publish a libel is no doubt guilty of the publication
i whatever county it is in fact published in consequence of his procure-
ment.”  This ruling, while undoubtedly correct as between county and
county of England (d), does not specifically deal with a case in which
the offender charged with procuring is not within the realm when he
does the acts on whieh it is sought to make him criminally responsible.

In R. ». Munton (¢), a government store-keeper in Antigua, while
there resident, transmitted to his agent in London false returns, which
were by the agent delivered at the Navy office in London. He was
indicted in Middlesex for colluding with contractors by these false vouchers
to defraud the Crown. It was objected that the Court could not take
cognisance of matters committed out of the realm. Lord Kenyon held
that that objection would be valid ‘ where the criminal matter arose
wholly abroad,” and agreed that in such a case to warrant the inter
position of the Court of King's Bench an Act of Parliament was expressly
necessary:  but he ruled that an offence was committed in London where
the false returns were received and the fraud completed by their allowance,
and that the jurisdiction of the Court then attached.

In R. v. Brisac ('), an information was filed at common law and tried
in Middlesex for conspiracy between the captain and purser of a man-of-
war, for planning and fabricating false vonchers to cheat the Crown.
The evidence showed that the planning and fabrication took place on
the high seas at Brassa Sound or at Lerwick in Shetland. The only
acts proved to have been done in Middlesex were the delivery of the
vouchers to the commissioners of victualling by innocent persons to whom
they had been transmitted by the defendants, and the application for
a receipt of payment there by the holder of a bill of exchange, the

(a) G East, 601, (e) [1793] 1 Esp. 62; 6 East, 500, cit.

(b) The Irish Courts rejected this con-  There is no doubt that now such an offence
fention as unfounded in law. See per by an official committed outside Great
McCleland, B., 6 East, 501, cit. Britain could be dealt with under 42 Geo.

(¢) [1805] 7 East, 65 : 20 St, Tr. 81. 111 c. 85, or 49 Geo, II1, ¢, 126, 5. 14,

(d) Sce R. v. Bowes [1787], 4 East, 171, (/) 4 East, 164, See Greaves Crim.
cit, Cons. Acts (2nd ed.) 34,
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consideration for which was evidenced by the false vouchers. After
conviction it was objected on behalf of Brisac that the offence charged
was committed on the high seas and could only be tried by virtue of
39 Geo. I11. ¢. 37 (g), under a commission granted under 28 Hen, VIII,
c. 15 (k). Grose, J., ruled (1) that these statutes did not take away the
jurisdiction of the Courts of common law to try offences which they
had power to try before the acts were passed ; (2) that conspiracy may
be tried wherever any distinct overt act of conspiracy is in fact com-
mitted. In support of this proposition he relied on R. v. Bowes (i),
a case of conspiracy in which some overt acts were done in Middlesex,
and the rest in other counties,

In R. v. Buttery (j) the defendant was indicted and tried in Hereford-
shire for obtaining goods by false pretences. The pretences were made
in Herefordshire, and the goods supplied in Monmouthshire, It was
ruled that the indictment was laid in the wrong county. The decision
turned on the interpretation of 30 Geo. I1. c. 24 (rep.), as to obtaining
property by false pretences : and the only question was as to the proper
county to try acts undoubtedly cognisable by English law. Certain
doubts existed at that date as to whether felonies or misdemeanors
committed partly in one county and partly in another could be tried
in either (k), and these doubts were as to both felony and misdemeanor
settled in 1826 (7 Geo. 1V, c. 64, 8. 12) (), as between the counties of
England.  This decision does not touch cases in which the person
accused was not in England when the act alleged to constitute the crime
was done there (m).

In R. v. Ellis (n) the indictment was for obtaining credit by false
pretences contrary to sects. 11 (13) and 13 (1) of the Debtors Act, 1869,
The evidence was that the defendant carried on business in the county
of Durham, and that goods were delivered to him there by a firm in
Glasgow on the faith of false representations made by the defendant in
Glasgow to the firm.  On conviction, a question was raised as to the
jurisdiction to try the offence in the county of Durham. The conviction
was upheld.  The majority of the (o) Court held that the offence consisted
in obtaining the goods, and not in making the false representations,
and that an English Court can try for obtaining goods within the jurisdic-
tion by false representations made beyond the jurisdiction. Wright, J.,
held that the possession of the goods could on the evidence be treated
as had in the county of Durham under a representation made in Glasgow,
but continuing in Durham.  The majority relied on the authority of R. v,
Buttery and R. v. Burdett (k) : but Wright, J., considered R. v, Buttery
as inapplicable to a case where the pretence was in another country,
saying, * Where the false pretence has been made in a foreign country,
the law of that country as to false pretences may not be the same as it is
here * ().

(g) Ante, p. 37. () Ante, p. 20.

(h) Thid. (m) R. v. Ellis [1899], 1 Q.B. 230, 241,

(i) [1787] 4 East, 171 cit. Wright, J.

() [1820] 4 B. & Ald. 179 cit. () [1899] 1 Q.B. 230: 68 L.J. Q.B. 103,
; 1.

R. v. Burdett, 4 B. & Ald, 95: 1 (o) Hawking, Wills and Bru
.8 1, post, p. 1031, (p) Le. p. 241,
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In R. v. Oliphant (¢) the defendant was indicted for omitting or con-
curring in omitting certain particulars from the cash-book of his employers,
contrary to the Falsification of Accounts Act, 1875 (38 & 39 Vict. c. 24).
The evidence was that he was employed as manager in Paris of a branch
establishment of a firm carrying on business in London : that it was his
daily duty to make up on slips an account of all sums received by him in
Paris, and transmit the slips to London, that the amounts might be entered
in a cash-book kept in London : that he had received and fraudulently
misappropriated certain sums, and omitted to enter the amounts so taken
in the slips transmitted, knowing and intending that the sums omitted
from the slips would, in consequence, be omitted from the cash-book.
It was objected that there was no jurisdiction to try the offence in England.
The Court overruled the objection on the authority of R. ». Munton (r)
and R. v, Brisac (s). Reference was made arguendo to R. ». Johnson (¢),
R. v. Girwood (u), and R. v. Coombes (v).

In R. ». von Veltheim (w) the defendant, an alien, was convicted under
sect. 44 of the Larceny Act, 1861, for sending a letter containing menaces
without reasonable and probable cause. It was proved that the letters
were posted in Russia and received in England, and that the defendant
was in Hungary when he gave the letters to an agent to be posted.

In two cases the question has arisen whether acts initiated in England,
but taking effect abroad, could be regarded as constituting offences
against English law, or against the law of the country in which the
act took effect. In R. v. Holmes (2) the indictment was in respect of
false pretences contained in a letter posted in Nottingham, addressed to
(1. in France, by means of which (. was induced to send from France to
Nottingham a draft which the prisoner there cashed. The decision was
based on R. v. Burdett (anfe, p. 54), and no attention was called to the dis-
tinction drawn by Wright, J., in R. v. Ellis (supra) to the difference between
venue and jurisdiction (y). The case can be maintained on the ground
that the draft was received in Nottingham by means of the pretence (z).
In R. v. Nillins (a) N., being in Southampton, wrote and sent to Germany
letters alleged to contain false pretences, and addressed to persons carry-
ing on business in Germany, and thereby induced them to deliver goods
to his order to persons in Hamburg. N. also sent to persons in Germany
cheques alleged to be forged. An application was made for his extradi-
tion to Germany in respect of the false pretences and forgery. On
proceedings for habeas corpus to prevent extradition, it was argued for the
Crown that there was ample evidence of an offence committed in Germany,
and that N. fell within the definition of fugitive criminal in the Extradition
Act, 1870, sect, 26, Cave, J,, said, * It is clear that there may be cases

(7) No. 2[1905], 2 K.B. 67.
(r) Supra, p.

fired from the shore, was held to be cognis-
able by the Admiralty jurisdiction. Vide

(5) Supra,

(f) 29 St. Tr. at 302, ante, p. 53.

(u) [1776] 1 Leach, 142, where an indict-
ment for sending a threatening letter,
which he had caused to be posted in the
City of London, was held to lie in Middle-
sex, where the addressee received the letter,

(v) [1785] 1 Leach, 388, where the killing
of a sailor in a boat on the sea, by a shot

ante, p. 33.

(w) Cent. Crim. Ct. 12 Feb. 1908, Philli-
more, J.

(¢) 12 Q.B.D. 23; 53 L. J. M. (. 37,

() See British 8. Africa Co. v. Companhia
de Mogambique [1903], A.C. 602,

() R. v. Ellis, ubi supra.

(a) 53 L. J. M. (. 157, Cave, Day and
A. L. Smith, JJ.
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where a person has committed a crime in a foreign country without ever
being there (b). This decision, if of sufficient authority, states a principle
equally applicable to criminal acts taking effect in England done by
persons in foreign countries by means of the post.

In the case of a crime committed through an innocent agent, e.g.,
where a messenger is sent to cash a forged cheque, or a packet containing
poison, or where a letter containing false pretences or threats, or a
defamatory libel is sent through the post, the person who employs the
agent or the post office in aid of his criminal purpose is treated as the
principal offender (¢). Where the offence is committed in England or
within the Admiralty jurisdiction, the principal offender is regarded as
constructively present where the cheque was uttered, or the poison or
letter delivered, though he would apparently be equally triable by the
Court having jurisdiction in respect of the place where the crime was
set in motion. In R. v. Brisac (d) Grose, J., said: “In the present case
the delivering the vouchers, &e, (¢), to the commissioners of the vietual-
ling office in Middlesex were the acts of both the defendants done in the
county of Middlesex. 1 say it was their acts done by them both : for
the persons who innocently delivered the vouchers were mere instru-
ments in their hands for that purpose; the crime of presenting the
vouchers was exclusively their own, as the erime of administering poison
through the medium of a person ignorant of its quality would be the
crime of the person procuring it to be administered.’

In R. ». Taylor (/) Pigott, B., said that if a person in a foreign country
set other persons in motion as his agents, by whom a forged cheque was
prescribed by his procurement in England, this would be an uttering for
which he might be convieted in England.

In R. ». Coombes (g) it was held that the killing of a sailor in a boat by
a shot fired from the shore was cognisable in the Admiralty jurisdietion.
The reasons for the conclusion are not stated, and the opinion of the
judges was that the prisoner was tried by a competent jurisdiction, not
that the common-law Courts would not have had concurrent jurisdiction
to try the offence (h).

It would seem that the above rule is equally applicable where
the post is used by a person abroad for the transmission of letters
containing matter which may be the subject of criminal proceedings (7).

It cannot be said that the authorities above cited show that any com-
plete and effective consideration has been judicially given to the questions
under discussion : but the trend of the decisions supports the statement
in Wharton's Conflict of Laws (2nd ed.) s, 823, that * the prevailing opinion
in England and the United States is that a person who, when abroad,

[BOOK 1.

(h) This decision has been questioned in Leach seems to be
)

Clarke on Extradition (4th ed.) 263,

(¢) This view was not accepted by Cock-
burn, C.). See R, v. Keyn, 2 f‘)x. D. 63, 287,

(d) 4 East, 172,

(e) Tt was proved that the vouchers were
false and had been made on the high seas
or at Lerwick in the Shetland Isles,

(/) 4 F. & F. 511, 513,

(7) 1 Leach, 388,

g that the juris-
o Admiralty was exclusive,
hes' case was eriticised in Badische
Anilin und Soda Fabrik v, Basle Chemical
Works [1808), A.C. 200, 204, ante, p. 33
note (¢), and is fully discussed in the
opinions of the judges in R. v Keyn,
2 Ex. D, 63, 103, 119, 234,
(1) R, v. de Mary [1907), 1 K.B. 388,

S
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is concerned in directing a erime, may be punished for the same if
arrested (or found) where the erime was committed, although he was
at the time of commission and concoction out of the latter’s jurisdie-
tion’(j), and this view is supported by R. v. Stoddart(k). The indiet-
ment inter alia contained charges of obtaining money by false pre-
tences, with reference to a coupon competition. Postal orders and
letters containing money were in consequence of the advertisement of
the competition posted in London addressed to Middelburg in Holland.
1t was contended that the obtaining of the money was in Holland and
that there was no jurisdiction to try the charges at the Central Crim-
mal Court. The contention was overruled on the ground that the
offence was complete on the posting of the letters in London (7).

Where an intelligent acting agent is interposed bhetween the for-
eigner initiating the erime and its commission in England, difficulties
may arise as to the jurisdiction of the English Courts over the
foreigner(m).

(j) Cf. 5. 18. Wharton inquires (s,
825), What is the place of commence-
ment where a crime is begun in one
country to take effect in another, e.g,
by sending poison, explosives or libel-
lous letters, or using long-range fire-

templation of law done on the foreign
schooner where the shot took effect, and
was not cogmisable under the laws of
the U. S, See also State v, Wyckofl, 2
Vroom, .J.) 69, R. Keyn, 2

Cockburn, C.J.
arms? See too s 811 and Wharton 5 T.LR. 612: 53 Sol.
Crim. Law (Sth ed.) ss. 278283, R. ».
Johmson, 7 East, 65, ante, p. 53. U. S, (1
v. Davies [1837], 2 Sumner, 482, Story, 1 Den. 5
J. This was the ease of a gun fired from  Cr. PL

The Court relied on R. v. Jones,
19 LJM.C. 162 and Archb,
rd ed.) 609,

an American ship in the habour of (m) See Badische Anilin und Soda
Raiatea by which a person on a native  Fabrik v, Basle Chemical Works
schooner in the harbour was killed. [1808], A.C. 200, 205, Halsbury, L.C.

Story, J., held that the act was in con
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CANADIAN NOTES.

CRIMINAL JURISDICTION,

Common Law Jurisdiction—~The common law jurisdiction as to
erimes is still operative, notwithstanding the Code, and even in cases
provided for by the Code, unless there is such repugnancy as to give

prevalence to the later law. R. v. Cole, 5 Can. Cr. Cas. 330,

Application of Criminal:Law of England.—

(1) To Ontario. Code sec. 10,

(2) To British Columbia. Code see. 11,

(3) To Manitoba. Code see. 12,

(4) To Quebee :—

The Quebec Act, 1774.—The Criminal Law of England was intro-
duced into the Province of Quebee by Royal Proclamation in 1763, and
subsequently extended by 14 Geo. 111, ¢h. 83 (Imp.) to what is now
Ontario. After the erection of Upper Canada, now Ontario, into a
separate provinee, the Provincial Legislature, after reciting the Imper-
ial Act, 14 Geo. 111, ch, 83, passed 40 Geo. 111, ¢h, 81, in July, 1800,
enacted that the Criminal Law of England as it stood on the 17th
September, 1792, should be the Criminal Law of Upper Canada. R.v.
Malloy (1900), 4 Can, Cr. Cas, 116 (Ont.).

(5) To Nova Scotia, New Brunswick and Prince Edward Island :—

The preamble to the Nova Seotia statute, 33 Geo. 11, ch, 3 (1759),
declares ““that this Provinee of Nova Seotia, or Acadia, and the pro-
perty thereof, did always of right belong to the Crown of England,
both in priority of discovery and ancient possession.”” At that time
Nova Secotia included New Brunswick, but not Cape Breton, but Cape
Breton was ceded to Great Britain in 1763, and subsequently became a
part of the Provinee of Nova Scotia. Prince Edward Island was also
ceded to Great Britain in 1763, and annexed to Nova Seotia, but
became a separate provinee in 1769, All the common law of England
in 1758, unless obviously inconsistent with surrounding circumstances
is in force in the territory which then constituted Nova Scotia. No

P
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statute law of England in 1758 is in force in the said territory unless
obviously applicable to the circumstances of the territory.

(6) The North-West Territories :—

The North-West Territories Act, R.S.C. ch, 62, see. 12, enacts as
follows: ‘*Subject to the provisions of this Act, the laws of England
relating to eivil and eriminal matters, as the same existed on the 15th
day of July, 1870, shall be in force in the Territories, in so far as the
same are applicable to the Territories, and in so far as the same have
not been, or are not hereafter, as regards the Territories, repealed,
altered, varied, modified or affected by any Aect of the Parliament of
the United Kingdom, or of the Parliament of Canada, applicable to the
Territories, or by any ordinance of the Teryitories,”’

(7) The Yukon Territory :—

By the Yukon Aet, RS8.C. ch. 63, see. 19, it is provided: ‘‘Sub-
jeet to the provisions of this Act the laws relating to civil and
eriminal matters and the Ordinances in foree in the North-West
Territories on the 13th day of June, 1898, shall be and remain in foree
in the (Yukon) Territory, in so far as the same are applicable thereto,
and in so far as the same have not been or are not hereafter repealed,
abolished or altered by the Parliament of Canada, or by any ordinance
of the Governor in Couneil or the Commissioner in Council made under
the provisions of this Aet.”

Offences on Land Outside Canada.—Issue of warrant by justice,
Code see, 656, By Code see. 307, sub-sec. 4, no person shall be liable to
he convicted of bigamy in respect of having gone through a form of
marriage in a place not in Canada, unless such person, being a British
subject resident in Canada, leaves Canada with intent to go through
such form of marriage.

The Parliament of Canada has jurisdiction to constitute the leaving
of Canada by a British subjeet resident therein, with intent to perform
a prohibitive act, an indictable offence, upon the act itself being per-
formed. Re Bigamy Sections of the Code (1897), 1 Can, Cr. Cas, 172;
R. v. Brierly, 14 O.R. 525; see R. v. Plowman, 25 O.R. 656,

A British subjeet domiciled in Canada, only temporarily absent,
continues to owe to His Majesty in relation to his government of
(‘anada an obligation to refrain from the completion, whilst absent
without any animus manendi, of a prohibited aet, a material part of

which is done by him in Canada. 1 Can. Cr. Cas, 172,
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General Jurisdiction of Courts Within Province.—Code see, 577,
Offences Commitled in One Province are not Triable in Another.—
Code see. 888,

Transitory Offences—

On Water Between Jurisdictions,—Code see. 584 (a).

Begun in One Magisterial Jurisdiction and Completed in Another.
—Code see, 584(b).

On Mail, Vehicle or Vessel Passing Through Several Jurisdictions.
—Code sec. 584(¢).

Section 584, sub-sec. ¢, of the Code, is practically a reproduction of
section 13 of the Criminal Law Aet, 1826 (7 Geo, IV, ch. 54), with the
distinetion that the Code includes offences committed ‘‘on or in respect
to mails or a person conveying a post letter bag, post letter, or any-
thing conveyed by post.”’

Summons or Warrant May Issue.—Code see. 653,

Where the accused was arrested for an offence alleged to have been
committed in another provinee in respect of which a warrant of arrest
had been there issued and notified by telegram to the Police Depart-
ment at the place of arrest, the accused is not entitled to be discharged
on habeas corpus in respeet of the irregularity of his arrest, if the
original warrant in due form and duly endorsed is returned in answer
to the writ, The King v. Lee Chu, 14 Can. Cr. Cas, 322,

Preliminary Inquiry When Offence Committed Outside of Jurisdic-
tion of Justice.—Code see, 665,

Whenever the aceused has been sent for trial by a magistrate or
Jjustice of the peace before the Court in any distriet of the same pro-
vinee, the Court sitting in such distriet has jurisdiction to try the
accused. R, v, Hogle, 5 Can, Cr, Cas. 53, See Code sees. 653 and 665,

The power conferred on a magistrate under section 665 of ordering
the accused person brought before him, charged with an offence com-
mitted out of his territorial jurisdietion (but over which the magistrate
still has jurisdiction because of the arrest of the accused within his
distriet), to be taken before some justice having jurisdietion in the
place where the offence was committed is permissive only. The Queen
v. Burke, 5 Can, Cr. Cas, 29,

A magistrate may hold a preliminary inquiry in respect of an
indietable offence committed in the same provinee outside of his terri-
torial jurisdiction, if the accused is, or is suspected to be, within the
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limits over which such magistrate has jurisdiction, or resides or is
suspected of residing within such limits. R. v. Burke, 5 Can. Cr. Cr s,
29; Code sec. 653,

The general rule is that the magistrate or justice of the peace has
jurisdietion either by reason of the residence or presence of the accused
in his distriet, or by reason of the commission of the offence within its
limits, There is, however, an enlargement of this general rule in see.
653, whereby, when an offence is begun in one magisterial jurisdiction,
and completed within another, such offence may be considered as
having been committed in either of them. R. v. Hogle, 5 Can. Cr. Cas.
53.

Where the offence charged was !I;u- making, cireulation and publish-
ing of false statements of the financial position of a company, and it

appeared that the statements were mailed from a place in Ontario to

the parties intended to be deceived in Montreal, the offence, although
commenced in Ontario, is completed in the Provinee of Quebec by the
delivery of the letters to the parties to whom they were addressed. R.
v. Gillespie (No. 2), 2 Can. Cr. Cas, 309,

In such case the Courts of the Provinee of Quebee have jurisdietion
to try the acceused if he has been duly committed for trial by a magis-
trate of the district. /bid.

The offence of frandulent conversion of the proceeds of a valuable
sn.-vurit.\' consists of a continuity of acts—the reception of the valuable

security, the collection of the proceeds, the conversion of the proceeds,
and lastly the failure to account for them; and where the beginning
of the operation is in one district, and the continuation and completion
is in another distriet, the accused may be proceeded against in either
distriet. R. v. Hogle, 5 Can. Cr. Cas. 53,

Offences Within Jurisdiction of the Admiralty.—Code see. 591,

A charge against a seaman not a British subject on a British ship
for inciting a revolt upon the ship while on the high seas, cannot if
taken only under Code see. 138, be made without the consent of the
Governor-General under see. 591 obtained prior to the laying of the
information. But per Ritchie, J.—1f the proceedings for the offence
are taken under the Merchant Shipping Act, 1894 (Imp.), sec. 686,
the consent of the Governor-General is not required, and Code see. 591
would not apply. Per Weatherbe, J.—Code see. 591 applies to the

procedure in Canadian Courts in respect of offences committed within

R———
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the Admiralty jurisdietion whether the proceedings are taken under
the Criminal Code or the Imperial Merchant Shipping Act or the
Admiralty Offence Act, 1849 (Imp.). The King v. Heckman, 5 Can.
Cr. Cas. 242 (N.8.).

A foreign seaman on a British ship cannot be summarily convicted
for insubordination under the Canada Shipping Aet, R.S.C. (1906)
ch. 113, see. 287, unless leave to lay the information has been granted
by the Governor-General under see. 591 of the Code. R. v. Adolph
(1907), 12 Can, Cr. Cas. 413.

Under the Imperial statutes, 12-13 Viet, ch, 96, and the Merchant
Shipping Act, 1894, see. 686, any offence committed upon the sea or
within the jurisdietion of the Admiralty, shall, in any British colony
where the person is charged with the offence or brought there for trial,
be dealt with a$ if it had been committed within the limits of the local
Jjurisdietion of the Courts of eriminal jurisdiction of such eolony ; and
if any person dies in any colony in consequence of having been
feloniously hurt or poisoned upon the sea, or within the limits of the
Admiralty, or at any place out of the colony, the offence may be dealt
with in such colony as if it had been wholly committed there.

A sea harbour enclosed within headlands such as the harbour of
Halifax, is within the body of the adjacent county, and eriminal
offences committed in such harbour even upon foreign ships are not
within the jurisdietion of the Admiralty except in the special cases pro-
vided by statute, R. v. Schwab (1907), 12 Can, Cr. Cas. 539 (N.8.).

A charge of theft by foreigners upon and from a foreign ship while
lying in a harbour forming part of the body of the county may be pro-
secuted in the county without obtaining the leave of the Governor-
General under see. 591 of the Code. Ihid,

A preliminary inquiry may be begun in respeet of an indictable
offence committed by a foreigner on a British ship within the three mile
limit without first obtaining the leave of the Governor-General under
Code see. 591 and the accused may be remanded for the purpose of
obtaining the leave of the Governor-General for the trial and punish-
ment of the accused.

The Territorial Waters Jurisdiction Aet, 1878 (Imp.), from which

Code see. 591 is derived, applies, and the phrase * proceedings for the
trial of the offence’” used in Code see. 591 must be construed in accord-
ance to the statutory limitation which seetion 4 of the Imperial statute

provides, The King v. Tano, 14 Can, Cr, Cas, 440,
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The great lakes at the boundary of the Provinece of Ontario are
within the jurisdiction of the Admiralty. R. v. Sharp, 5 P.R.
(Ont.) 135,

Disclosing Official Secrets.—Code see, 592,

Judicial Corruption—Code sec, 593,

Malking Explosive Substances.—Code sec. 594,

Sending Unseaworthy Ships to Sea—Code see, 595,

Criminal Breach of Trust.—Code see, 596,

Fraudulent Acts of Vendor or Mortgagor.—Code sec, 597.

Uttering Defaced Coin—Code see. 598,

Offences in Unorganized Territory—Code secs, 585, 586, 587, H88.
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CHAPTER THE FOURTIH.
OF CRIMINAL RESPONSIBILITY,

I is a general rule that no person is excused from punishment for dis-
obedience to the laws of England, unless he is expressly exempted hy
law(a). The several pleas and excuses which may be urged on behalf
of a person who has committed a forbidden act, as grounds of exemp-

tion from punlnhnwnt are now usually deseribed as general exceptions,
as being implied in the definition of every erime unless the contrary
is expressed(b).

It is the general practice of the legislature to leave unexpressed some
of the mental elements of erime. In all cases whatever, competent age,
sanity, and some degree of freedom from some kind of coercion are
assumed to be essential to eriminality, but I do not believe that they
are ever introduced into any statute by which any particular erime is
defined(¢). This principle was early expressed by laying down that a
statute making a new felony did not extend to an infant under the age
of discretion or to a lunatie(d).

The four general exceptions now recognised are—

I. Infaney. II. Unsoundness of mind. II1. Subjection to the
power of others. IV, Ignorance and mistake of fact.

I Infancy.—The full age of man or woman by the law of England
is twenty-one years(e).

Under seven—Under the law of England(f) a child under seven
years of age cannot be guilty of any criminal offence, whatever evi-
dence may be available of his possessing a mischievous diseretion ; for
ex prasumptione juris he ‘has not diseretion and understanding’(g) ;
and the presumption cannot be rebutted(h). In consequence of this
rule it has been held illegal to arrest a child under seven found stealing
wood ().

(a) 1 BL Com, 20, Cf. 1 Hale, 14, the party was not presumed to be doli
(b) Steph. Dig. Cr. L. (6th ed.) p.  capar. 4. Infantia, which lasts till
20, 2 \lvph Hist. Cr. L. ee. xv X seven years, within which age there
23 Q.R.D. 168, IN-. can be no guilt of a capital offence,
1 Hale, 1719,
d, Plowd. 450a, (#) Reniger v. Fogossa, 1 Plowd.
165, See | Hale, 21 . Bae. Abr. Inf. 19, The rule is recognised by ss, 10, lI
(H.). of the Summary isdi Act, 1879
(¢) See Co, Litt. ss. 104, 250, (42 & 43 Vie 49), as amended in
(f) The eivil Iu\v. as to eapital pun- 1008 (8 Edw. VIL e, 67), 5. 128, which
ishments, distinguished the ages into  provides for the summary trial of chil-
four ranks: 1. .Etas pubertatis plena, dren from seven to fourteen years for
which is cighteen years. 2. Etas puber-  any indictable offence except homicide.
tatis, or ;mlu:lun generally, which is (h) 1 Hale, 2 .1 Hawk. ¢, 1,
fourteen to eighteen years, at which < 1, n.(1). 4 BL Com. 23. For a par-
time persons were hkrmw presumed to  don for hom granted to a child
be doli AHtas  pubertati  found to have been under seven at the
proxvima ; nI a half (or, ae-  date of the homicide, see 1 Hale, 27
cording to some, eleven) to fourteen,  (ed. 1800), note (e),
during which period the capacitas doli (i) Marsh v, Loader, 14 C.B,
was in the arbitrium of the judge, but .
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Between seven and fourteen.—A child of seven and under fourteen
is presumed to be incapable of criminal intent (doli incapaz) ; but the
presumption may be rebutted, and weakens with the advance of the child’s
years towards fourteen, and the particular facts and circumstances
attending the doing of the act and manifesting the extent of the under-
standing and disposition of the child. The evidence of criminal capacity
which is allowed to displace the presumption (expressed in the phrase
malitia supplet aetatem) should be strong and clear beyond all doubt and
contradiction (/). It is said that in the case of capital crime the law was
minute and circumspect, distinguishing with nicety the several degrees of
age and discretion, though eriminal responsibility depends not so much
on years and days as on the delinquent’s understanding and judgment (k).
There are numerous cases in and before the eighteenth century in which
the liability of children under fourteen to conviction and execution for
capital felony has been solemnly discussed, and it was laid down that if it
appeared to the Court and jury that the child was doli capax he might
be convicted and suffer death (/). Under the Children Act, 1908 (8 Edw.
VIL ¢. 67, 8. 103) sentence of death cannot be passed on or recorded
against a person under sixteen ; but such children are now rarely if ever
put on trial in respect of any of the few felonies which are still capital,
although they cannot be summarily tried for homicide (m).

Whenever a person under the age of fourteen is indicted for felony,
the proper course is to leave the case to the jury to say whether, at the
time of committing the offence, such person had guilty knowledge that
he was doing wrong (n).  And in a recent case it has been ruled that the
mere fact that the child did the acts imputed to him as an offence is not
in itself enough to rebut the presumption against criminal responsibility
ariging from his tender years (o). The presumption against capacity is
now applied equally to felony and misdemeanor,

CHAP. 1V.)

Efject of Infancy.

wanting diseretion be indicted and found

guilty of felony the justices themselves
2. See  may dismiss him without a pardon (Y. B,
5, note () s exeeution  $5Hen. VL 11& 12); but that this authority
of a child between cight and nine for burn- must be understood of a reprieve bef
ing two barns ; sen e to death (respited)  judgment ; or of a case where the jury
of a child of niy purder. 1 Hale, 27 find the prisoner within the age of sey
(see Fitz. Rep. Corone, 57 ; B, Coror i years, or not of sufficien
Dalt. c. 147): and convietion and exee ||l|u|| Judge between good and evil,
of ac Inl 1 of ten (Spigurnal's case : 1 Hale, 1 Hawk, e, 1, 5. 8. They also raise a ¢
J ' IIH) and a wirl of

by a jury, the judge would ta
self to dismiss him. 1t is sl
the regular course would be to respite
execution, and mmend the prisoner for
case of convietion of

fullest dise ussion ul the r
vighteenth century is in Y

Fost, 70, an indictment of a boy of ten for
The boy was sen
when

he was pardoned ¢
the navy. Cf. R. o W

(m) 42 & 43 Viet. . 49, & 10:
53 Viet, o 22,5 2: 8 Edw, VIL ¢ 67,
w 128 (1),

() Rov. Owen, 4 C, & P. 236, Littledale,
Jo R e Smith, 1 Cox, 260, Erle, J.  For-
mer editions of this work contain the
statement that if an infant apparcntly

a pardon. K

murder, these statements are of no present
value : the Courts being free in non-capital
cases 1o bind the prisoner to come up for
judgment or put him on probation (vide post,

P 227).
(0) R. . Kesshaw, 18 T. L. R. 357,
Bucknill, In R. v Carvery [19

Canada Cr. Cas, , it was held that a
charge of misdemeanor (perjury) against a
boy of ten could not be sustained at common
law unless ho was conscious of the nature of
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The law presumes that a male under fourteen cannot be guilty of
rape (p) ; nor of an assault with intent to commit rape (), nor of carnally

knowing a girl under thirteen years of age (r).

But, on an indictment

for this offence, he may be convicted of indecent assault (s), an offence
which may be committed by persons of either sex (ss). This presumption
is absolute, and evidence is not admissible to prove that the infant is in

fact physically capable of committing any such offence (1).

But this

presumption is upon the ground of impotency rather than want of dis-
cretion ; for he may be a principal in the second degree, as aiding and
assisting in rape as well as in other felonies, if it appears by sufficient
circumstances that he had a mischievous discretion (u).

Fourteen and over.—An infant of fourteen years and over is pre-
sumed to be doli capax, and at common law was regarded as liable to
capital punishment as much as a person of full age (v), and a statute
declaring acts to be treasen or felony extends to infants above fourteen,
But they were said to be exempt from punishment in the case of some

misdemeanors and non-capital offences (w).

The distinctions drawn

between the two classes of offence were probably based on a tendency
to confuse between the criminal and civil aspects of misdemeanor, and
it was recognised that in the case of any notorious breach of the peace,
as a riot, battery, or the like, an infant above the age of fourteen is equally

responsible as a person of full age ().

An infant capable of taking the witnesses’' oath is punishable for

his conduct,and was capable of appreciating
that it was wrong. No evidence was
given to shew the extent of the hoy's
intelligence, and the Court declined to
presume from the mere commission of the
act that the boy knew he was doing wrong.
It has been suggested that a plea of guilty
should not be accepted in the case of a child
under fourteen, and that the Court or jury
should require evidence of criminal cap-
acity before convicting such a child. See
13 L. (newsp.) 688,

(p) R. v. Groombridge, 7 C. & I 5682,
Gaselee, )., after consulting Abinger, C.B,,
as to whether the words *every person '
in 9 Geo. IV, . 31, 5. 16, altered the former
law.

@ R.
Vaughan, J.
Patteson, J.

(n R v
liams, J. R. v
100,

() R.v. Williams [ 1893], 1 Q.B. -I.‘0 In
that case there were co
the liability of a boy under fourteen to
conviction for attempting to commit rape.
See R, v, Angus, infra.

(s4) See R. v. Angus [1907), 24 N. Z. L. R.
48, and post, p. 955,

) R. v Pl lilip-. and R, »
Supra.

lv) 1 Hale, 630. R. v. Eldershaw, ubi
supra.  R.v. Allen, 18 L. J. M. €. 72,

() Dr. & Stu. ¢, 26, Co. Lit. 79, 171,

Eldershaw, 3 €. & P, 1
R. v. Philips, 8 C, & P

Jordan, 9 C. & P
Waite [1

Jordan,

)

247, Dalt. 476, 505,
Abr, Inf. (A. & H).

(w) In 1 Jac. 1. e,
9 Geo. 1V,

I Hale, Bae.

11, as to higamy (rep.
I, % 1, and now represented
by 24 & ot e 100, 8 67) there
was o special exception of  marriages
within the age of consent ; so that if the
marriage were above the age of consent,
though within the age of twenty-one y:
it was not exempted from the penalty. )
by 21 Hen. VIII, . 7 (rep. 7 & 8 Geo. 1V,
e, 27), concerning felony by servants em-
bezzling their masters’ goods delivered to
them, there was a special provision that it
should not extend to servants under the
age of eighteen years, who certainly would
have been within the penalty, if above
fourteen though under eighteen, unless
there had been a np«-iul provision to ex-
clude them. l\'“‘ 50 b, Ann. c. 7 (rep.
7 & 8 Geo, 1V, ¢, 27), which made it felony
without benefit of clergy to steal goods to
the value of 40s, out of a Imlm nhouuh the
house were not brok:

Lit. 147,

() Seo 4 Bl Com. 23.
Lit. 247b.  And as to riot, 1 Hawk. « 1
s 14, It is said that it was the course of
the Crown Office for an infant to appear
in the King's Bench by attorney and not by
guardian, R. o. Tanner, 2 Ld, lhvm
1284,

2),
1 Hale, 20, Co,
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perjury (y), and an infant may be indicted for cheating with false dice (2),
or for larceny as a bailee, since bailment is not a contract but a delivery
upon condition (). An infant is not liable to indictment as a bankrupt
for offence within the Debtors Act, 1869, as extended by the Bankruptey
Acts, 1883 and 1890, because he cannot be adjudicated bankrupt (b),
but there seems to be no legal objection to his conviction for aiding and
abetting an adult bankrupt to commit such offences (c).

In the following cases the criminal liability of an infant between
fourteen and twenty-one is said to be qualified. It was said that general
statutes imposing corporal punishment did not extend to infants : and
on this reasoning it was held that an infant could not be imprisoned for
ravishment of ward, notwithstanding the generality of the terms of the
Statute of Merton (20 Hen, 111, ¢. 6) (d). But this, if in any sense true,
must be limited to cases in which the punishment is collateral to the
offence, and not the direct object of the proceeding against the infant (¢).

It is said that if an infant of the age of eighteen years be convicted
of a disseisin with force, yet he shall not be imprisoned (/); and that
though an infant at the age of eighteen or even fourteen, by his own acts
may be guilty of a forcible entry, and may be fined for the same, yet he
cannot be imprisoned, because his infancy is an excuse by reason of his
indiseretion ; and it is not particularly mentioned in the statute against
forcible entries, that he shall be committed for such fine (). It is also
said that an infant cannot be guilty of a forcible entry or disseisin by
barely commanding one or by assenting to one to his use ; because every
command or assent of this kind by a person under such incapacity is void ;
but an actual entry by an infant into another’s frechold gains the
possession and makes him a disseisor ().

It is also said that if the offence charged against the infant be a mere
non-feasance (unless it be of such a thing as the party is bound to by
reason of te.ure or the like, as to repair a bridge, &e. (i), an infant is
privileged by ceason of his infancy ; because laches in such a case is not
imputable to him (/).

It is doubtful whether these authorities would now be followed, except
where the contractual incapacity of the infant had a direct bearing on
the offence with which he was charged. Recent legislation for purposes
of punishment and reform, as distinet from legal responsibility, classifies
infants from fourteen to sixteen separately from those betweer sixteen
and twenty-three, and separates both from adults (k).

(y) But see ante, p. 60, note (o). The
rule has been extended by recent legislation
to children of tender years allowed to give
evidence without oath,  Vide post, Bk,
XL e v,

(z) Bae. Abr, Inf. (H.). Sid

(a) R. v. Macdonald, 15 Q.B.D.

() R. ». Wilson, 5 Q.B.D.

Lovell v. Beauchamp [1894], A.C. 607,
(¢) Vide post, p. 108,

Lit. 357. And see 1 Hawk. e. 64, 5. 35,
that the infant ought not to be imprisoned
because he shall not be subje » corporal
punishment by foree of the general words of
any statute wherein he is not expressly
named.
X (h) Bac. Abr. Inf. (H.).
Cf.  Hawk. c. 64, 8. 35,
(i) 2 Co. Inst. 703. R. v Sutton, 3 A.
& E. 597. In substance such indictments

Co. Lit.

(d) Bac. Abr. Infancy, (H.). 1 Hale, 21,
Eyston v. Studd, 1 Plowd. 465a.
(¢) Bac. Abr. tit, Inf. (H.). 1 Hale, 21,
(/) 1 Hale, 21,
(g) Bae. Abr. Inf. (H.). Dalt. 422. Co.

are now of a civil and not of a criminal
character, See 7 Ed. VIL ¢, 23, 5. 20 (3).
8 Ed. VIL e¢. 15, 8. 9 (3).
(/) 1 Hals, 20. Bae. Abr. Infant (H.).
(k) Vide post, p. 230,

R\
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II. Unsoundness of Mind.—All persons who have reached the age of
discretion (14 years) are presumed to be sane, and criminally respon-
sible (1), and in cases where a person subject to attacks of insanity (m) has
lucid intervals, the law presumes the offence of such person to have
been committed in a lucid interval, unless it appears to have been com-
mitted in the time of his distemper (r). It lies on the accused to prove
that he was insane at the time of the commission of an offence (o), so as
not to be liable to punishment as a sane person. The jury may draw
the inference of insanity from direct evidence, or from the appearance
and conduct of the accused at his arraignment or trial.

It has been considered, that there are four kinds of persons who may
be said to be non compotes mentes :—1. Anidiot. 2. One made non compos
by illness. 3. A lunatic. 4. One who is drunk (p).

Idioey is congenital imbecility or unsoundness of mind (g), (without
lueid intervals) (r). A person is deemed an idiot who cannot count
twenty, tell the days of the week, does not know his father or mother,
his own age, &e. : but these are mentioned as instances only ; for whether
idiot or not is a question of fact for the jury (s). A person deaf and
dumb from birth is in presumption of law an idiot ; but if it appears
that he has the use of understanding he is criminally responsible, and
may be tried and convicted, though great caution should be used in
such a proceeding (¢). This form of mental incapacity has been described
as dementia naturalis.  The difficulty in cases of deaf and dumb persons
accused of crime is oftener as to their capacity to plead and understand

the proceedings at their trial than their mental incapacity ().

Mental incapacity arising from

(1) Macnaughton’s case, 4 St. Tr, (N. 8.)
931, post, p. 67, R. v. Stokes, 3 C. & K. 185.
post, p. 71 R, ayton, 4 Cox, 149,
post, p. T8,

(m) 1 Ha
4 8t Tr. (N

(n) 1 Hale 1

(0) The practice at the Central Criminal
Court u]npm\ml in R, v de Vere [1909), 2
Cr. App. R 19, is for the defence to eall the
prison doctor or other witnesses,  As to
procedure in Scotland see Brown's ease,
[1907], 9 Fraser (Just,) 67, As to Canada
see Re Duclos, 12 Canada Cr, Cas, 478,

(p) Co. Litt Beverley's case, 4 Co,
Rep. 124, post, p. 87.

(q) Dementia naturalis, vel fatuitas a
nativitate,

(:j Post, p. 63,

(s) Bac. Abr. Idiots, &c. (A). Dy.
Moore (l\ l), 4, pl. 12, Bro. Idiot, 1.
F.N. B, 2

(1 "nlo, 34 and note, where it is said
that *according to 43 Assis. pl. 30, and
I, B.8 Hen, IV, 2, if a prisoner stands mute,
it shall be inquired whether it be wilful, or
by the act of God; whenee Crompton
infers that if it be l»v the act of God, the
party shall not suffer, ¢ rompt. Just, 20, a.
But if one who is both deaf and dumb can
show by signs that he has the use of his

3,34 R.n (l\fn|1|||8-l()|
075 00 &P,
kY

post natal causes, such as illness

understanding, much more may one who
is only dumb, and consequently such a one
m |n'){lll|l\'(lf felony.”  From the humane
exertions of many ingenious persons, and
from the charitable institutions for the
instruction of deaf mutes, many of them
have at the present day a very pulul
knowledge of right and wrong. In R.
Steel, 1 Leach, 451, a prisoner, who mull
not hear, and could not be prevailed upon
to plead, was found mute by the visitation
1, and then tried, found guilty, and
need to be transported.

(u) In R. v. Jones, 1 Leach, 102, where
llu- prisoner (who was indicted on 12 Ann.

7, for stealing in a dwelling-house), on
lu ring put to the bar appeared to be deaf
and dumb, and the jury found a verdict,
‘Mute by the visitation of God ;' after
which a woman was examined upon her
onth, to the fact of her being able to make
him understand what others said, which
she said she could do by means of signs,
such prisoner was arraigned, tried, and
convicted of the simple larceny. In R. »
Berry, 1 Q.B.D. 447, a deaf mute on trial for
felony was found by the jury not to have
understood the proceedings at the trial, and
to be unable to understand them. This was
held equivalent to a verdict of insanity.
As to present procedure, vide post, p. 82,
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(fever or palsy), or accident, injury, or shock to the brain, makes the
person suffering from it not criminally responsible for acts done by him
while it continues, is described by the older writers as dementia accidentalis
vel adventitia, and is separately regarded as total or partial, or temporary (v)
or permanent. They describe as lunatics persons afflicted by mental
disorder only at certain periods and vicissitudes ; having intervals of
reason. Such persons during their frenzy are criminally as irresponsible
as those whose disorder is fixed and permanent (w).

The great difficulty in cases of this kind is to determine whether a
person is so far deprived of sound memory and understanding as not
to be responsible for his actions; or whether, notwithstanding some
defects of this kind, he still appears to have so much reason and under
standing as will make him accountable for his actions. Hale says
that partial insanity is the condition of very many, especially melancholy
persons, who for the most part discover their defect in excessive fears
and griefs, and yet are not wholly destitute of the use of reason; and
that this partial insanity seems not to excuse them in the committing
of any capital offence. And further, ‘ Doubtless most persons that
are felons of themselves and others are under a degree of partial insanity
when they commit these offences : it is very diflicult to define the invisible
line that divides perfect and partial insanity ; but it must rest upon
circumstances duly to be weighed and considered both by the judge
and jury, lest on the one side there be a kind of inhumanity towards
the defects of human nature, or, on the other side, too great an indul-
gence given to great erimes,” He concludes, ‘ the best measure I can
think of is this : such a person as, labouring under melancholy distempers,
hath yet ordinarily as great understanding as ordinarily a child of four-
teen years hath, is such a person as may be guilty of treason or felony (x).

On the trial of Earl Ferrers in 1760 for Illlll(l('l‘(l/) it was pnnml
that he was occasionally insane, and incapable from his insanity of
knowing what he did, or judging of the consequences of his actions.
But the murder was deliberate ; and it appeared that when he com-
mitted the crime he had capacity sufficient to form a design and know
its consequences, It was urged, on the part of the prosecution, that
complete pos-ession of reason was unnecessary to warrant the judgment
of the law, and that it was sufficient if the party had such possession
of reason as enabled him to comprehend the nature of his actions, and
discriminate between moral good and evil. And he was found guilty
and executed, -

In Arnold’s case (a), a trial in 1724, for maliciously shooting, it
appeared clearly that the prisoner was, to a certain extent, deranged,
and that he had greatly misconceived the conduct of Lord Onslow ;
but it also appeared that he had formed a regular (I(Nign, and prepared
the proper means for carrying it into effect, Tracey, J., told the jury,

() See R, v, Baines [1886), Kenny Cr. (x) 1 Hale, 30.
Law, p. 61, eit.  The dictum of Darling, J. () 19 St. 886, 047. See Wood Ren-
in R. v, Harding [1900], 1 Cr. App. R, 1 ton on Lunacy, 886,
seems incorr (1) MS. Collinson, Lunacy, 475: 16 St.

(w) Beverley's case, 4 Co. Rep. 1 Co.  Tr. 764, 765. The jury found the prisoner

Litt. 247.  1'Hale, 81,  Bac, Abr. Idiots, guilty ; but at Lord Onslow's request he
&e. (A). was reprieved,
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that where a person has committed a great offence, the exemption of
insanity must be very clearly made out before it is allowed ; that it is
not every kind of idle and frantic humour of a man, or something un-
accountable in his actions, which will show him to be such a madan
as is to be exempted from punishment; but that where a man is
totally deprived of his understanding and memory, and does not know
what he is doing, any more than an infant, or a wild beast, he will
properly be exempted from the punishment of the law.

In Parker’s case (b), who was tried in 1812, for aiding the King's
enemies, by entering into the French service in time of war between
France and this country, the defence was rested upon the ground of
insanity ; and a witness on his behalf stated, that his general character
from a child was that of a person of very weak intellect ; so weak that
it excited surprise in the neighbourhood when he was accepted for a
soldier. But the evidence for the prosecution had shown the act to
have been done with considerable deliberation and possession of reason ;
and that the prisoner, who was a marine, having been captured by the
French, after a confinement of about six weeks entered voluntarily into
the French service, and stated to a captive comrade that it was much
more agreeable to be at liberty and have plenty of money than remain
confined in a dungeon. The Attorney-General replied to this defence
of insanity, that before it could have any weight in rebutting a charge
so clearly made out, the jury must be properly satisfied that at the
time when the crime was committed the prisoner did not really know
right from wrong,

T. Bowler (¢) was tried on July 2, 1812, for wounding W. B. The
defence set up for the prisoner was insanity, occasioned by epilepsy ;
and it was deposed by the prisoner’s housekeeper, that he was seized
with an epileptic fit on July 9, 1811, and was brought home apparently
lifeless, since which time she had perceived a great alteration in his
conduct and demeanor ; that he would frequently rise at nine o’clock
in the morning, eat his meat almost raw, and liec on the grass exposed
to the rain ; and that his spirits were so dejected that it was necessary
to watch him, lest he should destroy himself. The keeper of a lunatic
asylum deposed, that it was characteristic of insanity occasioned by
epilepsy for the patient to imbibe violent antipathies against particular
individuals, even his dearest friends, and to have a desire of taking
vengeance upon them upon causes wholly imaginary, which no persuasion
could remove, and that yet the patient might be rational and collected
upon every other subject. He had no doubt of the insanity of the
prisoner, and said he could not be deceived by assumed appearances.
A commission of lunacy was also produced, dated June.17, 1812, and
an inquisition taken upon it, whereby the prisoner was found insane,
and to have been so from March 30. Le Blane, J., told the jury,
that it was for them to determine whether the prisoner, when he
committed the offence with which he stood charged, was incapable of

(b) 1 Collinson, Lun, 477. Shelf. Lun.  The report in Collinson does not state the
590, The jury returned a verdict of guilty.  day on which the prisoner shot at W,
(¢) Times, July 4, 1812: 1 Collinson, 673n.  Burrowes,

e N



CHAP. 1V.] Criteria of Insanity. 65

distinguishing right from wrong, or under the influence of any illusion
in respect of the prosecutor which rendered his mind at the moment
insensible of the nature of the act he was about to commit ; since in that
case he would not be legally responsible for his conduct. On the other
hand, provided they should be of opinion that when he committed
the offence he was capable of distinguishing right from wrong, and not
under the influence of such an illusion as disabled him from discerning
that he was doing a wrong act, he would be amenable to the justice of
his country, and guilty in the eye of the law.  The jury, after considerable
deliberation, pronounced the prisoner guilty (d).

In Bellingham's case (¢), who was tried in 1812 for the murder of Mr.
Spene v Perceval, a part of the prisoner’s defence was insanity. On
this part of the case, Sir James Mansfield, C.J., stated to the jury,
that in order to support such a defence it ought to be proved by the most
distinet and unquestionable evidence that the prisoner was incapable of
judging between right and wrong ; that in fact it must be proved beyond
all doubt, that at the time he committed the atrocious act with which he
stood charged, he did not consider that murder was a crime against the
laws of God and nature ; and that there was no other proof of insanity
which would excuse murder, or any other crime. That in the species
of madness called lunacy, where persons are subject to temporary
paroxysms, in which they are guilty of acts of extravagance, such persons
committing crimes when they are not affected by the malady would be.
to all intents and purposes, amenable to justice; and that so long as they
could distinguish good from evil they would beanswerable for their conduct.
And that in the species of insanity in which the patient fancies the
cistence of injury, and seeks an opportunity of gratifying revenge by
some hostile act, if such a person be capable in other respects of dis-
tinguishing right from wrong, there would be no excuse for any act of
atrocity which he might commit under this description of derangement.

In R. ». Offord (), on an indictment for murder, it appeared that
the prisoner laboured under a notion that the inhabitants of H., and
particularly the deceased, were continually issuing warrants against
him with intent to deprive him of his liberty and life. Lord Lyndhurst,
(".B., told the jury that ‘ they must be satisfied, before they could acquit
the prisoner on the ground of insanity, that he did not know, when he
committed the act, what the effect of it, if fatal, would be, with reference
to the crime of murder. The question was, did he know that he was
committing an offence against the laws of God and nature ?” and ex-
pressed his complete agreement with the observations of Sir James
Mansfield in the last case.

On the trial of Oxford, in 1840, for shooting at Queen Victoria, Lord
Denman, C.J., told the jury, ‘ Persons prima facie must be taken to be of
sound mind till the contrary is shewn. But a person may commit a
criminal act, and not be responsible. 1f some controlling disease was,

(d) See 4 St. Tr. (N. 8.) 508. was conducted.” Per Campbell, Att.-Gen.
(e) O1d Bailey, May 15, 1812, T'imes, May  in R. ». Oxford, 9 C. & P. 553; 4 St. Tr.

16: Collinson Addend. 636, * T will not refer  (N. 8.) 497, 508,

to Beliingham's case, as there are some (F) [1831]5 C. & P. 168.

doubts as to the mode in which that case
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in truth, the acting power within him which he could not resist, then
he will not be responsible. 1t is not more important than difficult to
lay down the rule by which you are to be governed.” . . . *On the part of
the defence, it is contended that the prisoner was non compos mentis,
that is (as it has been said) unable to distinguish right from wrong,
or, in other words, that from the effect of a diseased mind he did not
know at the time that the act he did was wrong.” . . . ‘Something has
heen said about the power to contract and to make a will ; but I think
that those things do not supply any test. The question is, whether the
prisoner was labouring under that species of insanity which satisfies
you that he was quite unaware of the nature, character, and consequences
of the act he was committing, or, in other words, whether he was under
the influence of a diseased mind, and was really unconscious at the time
he was committing the act that it was a crime ?’ (¢)

J. Hadfi=ld was tried in the Court of King’s Bench, in 1800 (4), for high
treason, in shooting at King George 111, and the defence was insanity.
He had been a soldier and received many severe wounds in battle, which
had caused partial derangement of mind, and had been dismissed from
the army on account of insanity. Since his return to this country he
had been annually out of his mind from the beginning of spring to the
end of the dog-days, and had been under confinement as a lunatic, When
affected by his disorder, he imagined himself to hold intercourse with
(fod ; sometimes called himself God, or Jesus Christ, and used other
expressions of the most blasphemous kind ; and also committed acts
of the greatest extravagance; but at other times he appeared to be
rational, and discovered no symptom of mental incapacity or disorder,
On May 11, 1800, preceding his commission of the act in question,
his mind was very much disordered, and he used many blasphemous
expressions. At one or two o'clock on the following morning, he suddenly
jumped out of bed, and alluding to his child, a boy of eight months
old, of whom he was usually remarkably fond, said he was about to
dash his brains out against the bedpost, and that God had ordered him
to do so ; and upon his wife screaming, and his friends coming in, he ran
into a cuphoard and declared he would lie there, it should be his bed,
and God had said so; and when doing this, having overset some water,
he said he had lost a great deal of blood. On the same and the following
day he used many incoherent and blasphemous expressions. On the
morning of May 15 he seemed worse, said that he had seen God in
the night, that the coach was waiting, and that he had been to dine with
the King. He spoke very highly of the King, the royal family, and
particularly of the Duke of York. He then went to his master’s work-
shop, whence he returned to dinner at two, but said that he stood in
no need of meat, and could live without it. He asked for tea between
three and four o’clock, and talked of being made a member of the society
of Odd Fellows ; and, after repeating his irreligious expressions, went
out and repaired to the theatre. On the part of the Crown, it was proved
that he had sat in his place in the theatre nearly three-quarters of an

(g) 9C & P.525; 4 St. Tr. (N. 8.) 497, (k) 27 St. Tr. 1281 : 1 Collinson, Lunacy,
Denman, C.J., Alderson, B., and Patte- 480,
son, J.
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hour before the King entered ; that at the moment when the audience
rose, on His Majesty’s entering his box, he got up above the rest,
and, taking deliberate aim, presented a pistol loaded with slugs, fired it
at the King's person, and then let it drop ; and when he fired his situation
appeared favourable for taking aim, for he was standing upon the second
seat from the orchestra in the pit ; and he took a deliberate aim, by looking
down the barrel, as a man usually does when taking aim.  On his appre-
liension, amongst other expressions, he said that * he knew perfectly
well his life was forfeited ; that he was tired of life, and regretted nothing
but the fate of a woman who was his wife, and would be his wife a few
days longer, he supposed.” These words he spoke calmly, and without
any apparent derangement ; and with equal calmness repeated that he
was tired of life, and said that * his plan was to get rid of it by other
means ; he did not intend anything against the life of the King ; he knew
the attempt only would answer his purpose.”  Erskine (i) for the prisoner
put the case to the jury as one of a species of insanity in the nature of
a morbid delusion of the intellect, and admitted that it was necessary
for them to be satisfied that the act in question was the immediate
unqualified offspring of the disease.  And Kenyon, ('J., ruled that as
the prisoner was deranged immediately before the offence was committed,
it was impossible that he had recovered his senses in the interim ; and
although, were they to run into nicety, proof might he demanded of
his insanity at the precise moment when the act was committed ; yet,
there being no reason for believing him to have been at that period
a rational and accountable being, he ought to be acquitted (j).

On an indictment of Daniel Macnaughton, in 1813, for the murder
of D.. the defence was insanity, and the medical evidence was that persons
of otherwise sound mind might be affected with morbid delusions ; that
the prisoner was in that condition ; that a person labouring under a
morbid delusion might have a moral perception of right and wrong ;
but that, in the case of the prisoner, it was a delusion which carried
him away beyond the power of his own control, and left him no such
perception ; and that he was not capable of exercising any control
over acts which had a connection with his delusion ; that it was the nature
of his disease to go on gradually until it had reached a climax, when it
burst forth with irresistible intensity ; that a man might go on for years
quietly, though at the same time under its influence, but would at once
break out into the most violent paroxysms. Tindal, C.J., said to the jury,
* The point I shall have to submit to you is whether on the whole of the
evidence you have heard, you are satisfied that at the time the act for
the commission of which the prisoner now stands charged he had that
competent use of his understanding as that he knew that he was doing,
by the very act itself, a wicked and a wrong thing. If he was not sensible
at the time he committed that act, that it was a violation of the law of
God and man (k), undoubtedly he is not responsible for that act, or
liable to any punishment whatever flowing from it.’ ... *If upon

(i) Later Lord Chancellor Erskine, (k) Quere, whether this position was not

(7)) The accused was acquitted on the  toofavourablefor the prisoner, as it required
ground of insanity. Sece 30 & 40 Geo, 1IL  the jury to be satisfied that the prisoner was
e. 04, post, p. 84, aware both of the laws of God and man ?
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balancing the evidence in your minds you should think the prisoner
a person capable of distinguishing right from wrong with respect to the
act with which he stands charged (/). he is then a responsible agent
and liable to the penalties imposed upon those who commit the crime of
which he is accused’ (m).

Macnaughton was acquitted on the ground of insanity, a:d his acquittal
gave rise to a discussion in the House of Lords, and the following questions
were put to the judges (n), and answered by them all, except Maule, J.,
as follows, in June, 1843 :

Q. 1. *What is the law respecting alleged crimes committed by
persons afflicted with insane delusion in respect of one or more par-
ticular subjects or persons ; as, for instance, where, at the time of the
commission of the alleged erime, the accused knew he was acting contrary
to law, but did the act complained of with a view, under the influence
of insane delusion, of redressing or revenging some supposed grievance
or injury, or of producing some supposed public benefit ? °

A. 1" Assuming that your lordships’ inquiries are confined to
those persons who labour under such partial delusions only, and are not
in other respects insane, we are of opinion that notwithstanding the
acensed did the act complained of with a view, under the influence
of insane delusion, of redressing or revenging some supposed grievance
or injury, or of producing some public benefit, he is nevertheless punish-
able, according to the nature of the crime committed, if he knew at the
time of committing such erime that he was acting contrary to law, by which
expression we understand your lordships to mean the law of the land.’

Q. 11. * What are the proper questions to be submitted to the jury
where a person alleged to be afflicted with insane delusion respecting
one or more particular subjects or persons, is charged with the com-
mission of a crime (murder, for example), and insanity is set up as a
defence 27

Q. 111, In what terms ought the question to be left to the jury
as to the prisoner’s state of mind, at the time when the act was com-
mitted ?°

A 1L and 1L As these two questions appear to us to be more
conveniently answered together, we submit our opinion to be that the
jury ought to be told in all cases that every man 1s to be presumed to be
sane, and to possess a sufficient degree of reason to be responsible for his
crimes, until the contrary be proved to their satisiaction ; and that to
establish a defence on the ground of insanity it must be clearly proved that,
at the time of committing the act, the accused was labouring under such a
detect of reason, from disease of the mind, as not to know the nature and
quality of the act he was doing, or, i he did know it, that he did not know
he was doing what was wrong.  The mode of putting the latter part of the
question to the jury on these occasions has generally been, whether the

(I) Queere, this position also, as a man  put questions to the judges on matters not
may not have a per/ectly sound mind, and  judicially before the house, see Wood
yet be eriminally responsible ? Renton, Lunacy, 889. For medical eriticism

(m) Macnaughton's case, 4 8t. Tr. (N. 8.)  on the case see Mercier, Criminal Responsi-
847; 10CL & F. 200; 8 E. R. 718, bility, e. viii.

(n) As to the authority of the B, L. to




CHAP. V.| Insanity—Macenaughton's Case. 69

accused at the time of doing the act knew the difference between right and
wrong (0) ; which mode, though rarely, if ever, leading to any mistake
with the jury, is not, as we conceive, so accurate when put generally
and in the abstract, as when put with reference to the party’s knowledge
of right and wrong, in respect to the very act with which he is charged. 1f
the question were to be put as to the knowledge of the accused solely
and exclusively with reference to the law of the land, it might tend
to confound the jury, by inducing them to believe that an actual know-
ledge of the law of the land was essential in order to lead to a conviction :
whereas, the law is administered upon the principle that every one must
be taken conclusively to know it, without proof that he does know it. /7
the accused was conscious that the act was one that he oughi not to do, and if'
that act was at the same time contrary to the law of the land, he is punishable ;
and the usual course, therefore, has been to leave the question to the jury,
whether the accused had a sufficient degree of reason to know that he was
doing an act that was wrong ; and this course we think is correct, accom-
panied with such observations and explanations as the circumstances
of each particular case may require’ (p).

Q. IV, " If a person under an insane delusion as to existing facts
commits an offence in consequence thereof, is he thereby excused ¢’

A, IV, “The answer must, of course, depend on the nature of the
delusion ; but making the same assumption as we did before, namely,
that he labours under such partial delusion only, and is not in other
respects insane, we think he must be considered in the same situation
as to responsibility as if the facts with respect to which the delusion
exists were real. For example, if, under the influence of his delusion,
he supposes another man to be in the act of attempting to take away
his life, and he kills that man, as he supposes, in self-defence, he would
be exempt from punishment. If his delusion was that the deceased
had inflicted a serious injury to his character and fortune, and he
killed him in revenge for such supposed injury, he would be liable to
punishment.’

Q. V. ' Can a medical man, conversant with the disease of insanity,
who never saw the prisoner previously to the trial, but who was present
during the whole trial, and the examination of the witnesses, be asked
his opinion as to the state of the prisoner’s mind at the time of the com
mission of the alleged crime, or his opinion whether the prisoner was
conscious at the time of doing the act that he was acting contrary to
law, or whether he was labouring under any, and what, delusion at
the time ¢’

(0) See Mayne, Ind. Cr. L. (1896), 378. though somewhat deranged, he is able to

(p) In Alison’s Principles of the Criminal — distinguish vight from wrong, in his own
Law of Scotland, p. 634, cited in R. v.  case, and to know that he was doing wrong
Oxford, 9 C. & . 532; 4 St.Tr. (N. 8.)497,  in the act which he committed, he is liable
by Camphell n., it is said, that * to  to the full punishment of his criminal acts.’
amount to a complete bar of punishment,  Macnzughton’s ¢ has been followed in
cither at the time of committing the offence, scotland, Gibson's case, 2 Brown )
or of the trial, the insanity must have been But see Brown's case [1607], 9 Fraser
nf'n\u-h a kind as entirely to deprive the  (Just.) 67, 76.  In American and Col
prisoner of the use of reason, as applied to  Courts it is not accepted as fully exp
the act in question, and the knowledge that  the dir {irr
he was doing wrong in committing it. 1If, impulse.  See Archb. Cr. PL (23rd ed.), 26n.
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A. V. " We think the medical man, under the circumstances sup-
posed, cannot, in strictness, be asked his opinion in the terms above
stated, because each of those questions involves the determination of the
truth of the facts deposed to, which it is for the jury to decide, and the
questions are not questions upon a mere matter of science, in which

case such evidence is admissible.

But where the facts are admitted,

or not disputed, and the question becomes substantially one of science
only, it may be convenient to allow the question to be put in that general
form, though the same cannot be insisted on as a matter of right’ (¢).

In R. ». Vaughan (r) the prisoner, who was charged with stealing a
cow, had had his cow taken from him under an illegal distress, and, with
a view of recovering her, he had gone in the night to the close of the
prosecutor, who had purchased her, and taken another cow out of it.
Owing to the loss of his cow, and various other losses, the prisoner’s mind

() 10 & K. 130, 10 C. & F. 200, Maule,
J., after expressing the difficulty he felt in
answering the questions, because they did
not arise out of, and were not put with
reference to, a particular case, or for a par-
ticular purpose, which might limit or ex-
plain the generality of their terms, said, in
answer to the first question, ‘So far as it
comprehends the question whether a person
circumstanced as stated in the question is
for that reason only to be found not guilty
of n erime respecting which the question of
his guilt has been duly raised in a eriminal
proceeding, and T am of opinion that he is
not.  There is no law that T am aware of
that makes persons in the state described
in the question not responsible for their
criminal acts.  To render a person irres-
pounsible “or crime on account of unsoundness
of mind the unsoundness should, according to
the law as it has been long understood and
held, be such as to render him incajable of
knowing vight /rom wrong.  The terms used
in the question cannot be said (with refer-
ence only to the usage of language) to be
cquivalent to a deseription of this kind and
degree of unsoundness of mind.” To the
second question the learned judge answered,
“ I, on a trial such as is suggested in the
guestion, the judge should have sion
to state what kind and degree of insanity
would amount to a defence, it should he
stated conforably to what 1 has n-
tioned in my answer to the first question as
being, in my Gpinion, the law on this subject.”
To the third question the learned judge
weplied, * There are no terms which the
judge is by law required to use, They
should not be inconsistent with the law as
above stated, but ghould be such as, in the
diseretion of the judge, are proper to assist
the jury in coming to a rvight conclusion as

to the guilt of the accused.”  To the fourth
question the learned judge replied that the
answer to the first question was applicable
to this.  To the fifth question the learned
judge replied, * Whether a question can be
asked depends, not merely on the questions

of fact raised on,the record, but on the
course of the cause at the time when it is
proposed to ask it; and the state of an
inquiry as to the guilt of a person charged
with a erime, and defended on the ground
of insanity may be such that such a ques-
tion as cither of those suggested is proper
to be asked and answered, though the wit-
ness has never seen the person before the
trial, and though he has been present and
heard the witnesses ; these circumstances
of his never having seen the person before,
and of his having been present at the trial,
not being necessarily sufficient, as it seems
to me, to exclude the lawfulness of a ques-
tion, which is otherwise lawful, though 1
will not say that an inquiry might not be in
such a state as that these circumstances
should bhave such an effect. Supposing
there is nothing else in the state of the trial
to make the questions suggested proper to
be asked and answered, except that the
witness had been present and heard the
evidence, it is to be considered whether that
is enough to sustain the question ; in
principle it is open to the objection that as
the opinion of the witness is founded on
those conclusions of fact, which he forms
from the evidence, and as it does not appear
what these conclusions are, it may be that
the evidence he gives is on such an assump-
tion of facts as makes it irrelevant to the
inquiry. But such questions have been
frequently asked, and the evidence to
v they are directed given, and has
that T am aware of, been successfully
d to; and T think the course and
practice of siving such evidence, con-
firmed by the very high authority of Tindal,
.., Williams, J., and Coleridge, J., in R. v
Macnaughton, who not only received it,
but left it, as I understand, to the jury
without any remark derogating from its
weight, ought to be held to warrant its
reception, notwithstanding the objection
in principle to which it may be open.’
(r) [1844] | Cox, 80,
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was affected, and he was under the impression that every one was robbing
him. Tindal, C.J., told the jury that it is not mere eccentricity or singu-
larity of manner that will suffice to establish the plea of insanity ; it must be
shewn that the prisoner * had no competent use of his understanding, so as
to know that he was doing a wrong thing in the particular act in question.”

In R. v». Higginson (s), a trial for murder, by burying a child alive,
upon the surgeon, called for the prosecution, being asked whether a
fracture of the skull was the cause of the death, or whether the child
had, after the fracture of the skull, been suffocated by being buried while
alive, the prisoner said, in open court, * I put him in alive.” Two
witnesses stated that the prisoner was of * very weak intellect,” and the
surgeon of the prison stated that the prisoner was of *very weak intellect
but capable of knowing right from wrong.” Maule, J., after adverting to
the evidence adduced, said to the jury, ‘ If you are satisfied that the
prisoner committed this offence, but you are also satisfied that, at the time
of the committing the offence, the prisoner was so insane that he did not
know right from wrong, he should be acquitted on that ground; but if you
think that, at the time of committing the offence, he did know right from
wrong, he is responsible for his acts, although he is of weak intellect” (¢).

In R. ». Stokes («), upon an indictment for murder it appeared that
the prisoner, in the soldiers’ room in the barracks, took up his musket
as if to clean it, levelled it at the deceased, fired and killed her on the
spot ; her husband and child being in the room, and two other soldiers
being present. The prisoner was a man of singular habits, and seldom
spoke to the other soldiers, was very ‘ secluded, sulky, and sullen,” and
was deseribed as ‘a close-minded man,” and ‘a man of a very nasty temper.’
He had frequently complained of illness, and had made efforts to get into
the hospital, but he was rejected, as having no visible disorder. (The
report contains a statement of sundry other facts as to the prisoner’s
state of mind.) The defence was that the prisoner was insane, or that
he was under such an insane impulse as to render him irresponsible.
Rolfe, B., in summing up said : “ If a prisoner secks to excuse himself
upon the plea of insanity, it is for him to make it clear that he was insane
at the time of committing the offence charged. The onus rests on him ;
and the jury must be satisfied that he actually was insane. 1f the matter
be left in doubt, it will be their duty to conviet him : for every man must
be presumed to be responsible for his acts till the contrary is clearly shewn.
A case occurred some time ago at the Central Criminal Court, before
Alderson, B, and the jury hesitated as to their verdict, on the ground
that they were not satisfied whether the prisoner was or was not of sound
mind when he committed the crime ; and that learned judge told them,
that, unless they were satisfied of his insanity, it would be their duty to
find a verdict of guilty. Every man is held responsible for his acts by
the law of this country, if he can discern right from wrong. This subject
was a few years ago carefully considered by all the judges, and the law
is clear upon the subject (v). It is true, that learned speculators, in

(s) [1843] 1 (. & K. 120. right from wrong.” €'/. R. ». Richards, ibid.
(1) In R.v. Davies [1858], 1 F. & F. 69, 87, Crowder, J., a case of paroxysms.
70, Crompton, J., said: * You must find (u) [1848]3 C. & K. 185,

that from mental disease he did not know () See Macnaughton’s case, ante, p. 67.
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their writings, have laid it down that men, with a consciousness that
they were doing wrong, were irresistibly compelled to commit some
unlawful act (w). But who enabled them to dive into the human heart,
and see the real motive that prompted the commission of such deeds ?
It has been urged that no motive has been shown for the commission of
this crime. It is true that there is no motive apparently but a very
inadequate one ; but it is dangerous ground to take, to say that a man
must be insane because men fail to discern the motive for his act. It
has also been said that the conduet of the prisoner was that of a madman
in committing the offence at such a time, in the presence of the woman’s
husband, who had arms within his reach; but it would be a most dangerous
doctrine to lay down, that because a man committed a desperate offence,
with the chance of instant death, and the certainty of future punishment
before him, he was therefore insane, as if the perpetration of crimes was
to be excused by their very atrocity * ().

In R. ». Barton (y), on the trial of a man for the murder of his wife, it
appeared that he had always treated her and their children with kindness ;
that they were talking with a neighbour at their door late at night, and
at four o’clock next morning it was discovered that he had cut the throats
of his wife and child, and had attempted to commit suicide. When
questioned, he exhibited no sorrow or remorse for his conduct, but stated
that “trouble and dread of poverty and destitution had made him do it,
fearing that his wife and child would starve when he was dead.” He
said he had contemplated suicide for a week past ; he had not had any
quarrel with his wife, and that, having got out of bed to destroy himself,
the thought had first come into his head to kill his wife and child ; he
had first attacked her whilst she was asleep in bed ; she got away from

him, and rushed to the window ; he then killed the child, and ing
his wife, pulled her backwards to him, and cut her throat ; he nev: tried
to cut his own throat, but his powers failed him, and he did not icceed,
though he wounded himself severely. This narrative, con with a
knowledge of the prisoner’s private circumstances, induce surgeon

to form the opinion that the prisoner, at the time he committed the act,
had not, in consequence of an uncontrollable impulse, to which all human
beings are mlhjwt any control over his conduct, The desire to inflict
pain and injury on those previously dear to the prisoner, was in itself a
strong symptom of insanity, and the impossibility of resisting a sudden
impulse to slay a fellow-being, was another indication that the mind
was insane. There was not necessarily a connection between homicidal
and suicidal monomania, though it would be more likely that a mono-
maniac who had contemplated suicide should kill another person, than
for one who had not entertained any such feelings of hostility to his own
existence,  Monomania was an affection, which, for the instant, com-
pletely deprived the patient of all self-control in respect of some one
particular subject which is the object of the disease. The prisoner had

(w) See Steph. Dig. Cr. Law (6th ed.), (h), 387, 388,
art. 28 (¢). Mercier, Criminal R .~|m|m|ul|(\, ) But see R
(Oxford, 1906).  Parl 1908 (e, 4202), 1 Cr. App. R, ¢
p. 141, 1 Bishop American Cr. L. ss. 383 () [1848] 3 Cox,

o defferson, 72 1.1, 467 ;
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no delusion, and his reasoning faculties did not seem to be affected ; but
he had a decided monomania evinecing itself in the notion that he was
coming to destitution. - For that, there was some foundation in fact ;
but it was the surgeon’s decided opinion that the prisoner was in an
unsound state of mind at the moment he cut his wife’s throat. On the day
before, the prisoner had had his razor sharpened, saying he wanted it to
give to some friend ; and the prisoner had suffered a severe pecuniary
loss not long before, and it had produced a decided effect upon his mind,
giving rise to the most gloomy anticipations on account of his wife and
family. Parke, B., told the jury that the only question was whether,
at the time the prisoner inflicted the wound on his wife, * he was in a state
of mind to be made responsible to the law for her murder. That would
depend upon the question, whether he, at the time, knew the nature and
character of the deed he was committing, and, if so, whether he knew
he was doing wrong in so acting, This mode of dealing with the defence
of insanity had not, he was aware, the concurrence of medical men ;
but he must, nevertheless, express his decided concurrence with Rolfe,
B.s views of such cases (z), that learned judge having expressed his
opinion that the excuse of an irresistible impulse co-existing with the
full possession of reasoning powers might be urged in justification of
every crime known to the law—for every man might be said, and truly,
not to commit any erime except under the influence of some irresistible
impulse.  Something more than this was necessary to justify an acquittal
on the ground of insanity, and it would therefore be for the jury to say
whether, taking into consideration all that the surgeon had said, which
was entitled to great weight, the impulse, under which the prisoner had
committed this deed, was one which altogether deprived him of the
knowledge that he was doing wrong. Could he distinguish between
right and wrong ?  Reliance was placed on the desire to commit suicide,
but that did not always evidence insanity. And here the prisoner was
led to attempt his own life by the pressure of a real substantial fact clearly
apparent to his perceptive organs, and not by any unsubstantial delusion.
The fact, however, must be taken into the account, for it might have had
a serious effect on the mind of the prisoner, as also the absence of any
attempt to escape from justice, and the want of all sense of sorrow and
regret immediately after the death of his wife, contrasted with his more
natural state of mind afterwards, when he felt and expressed regret and
sorrow for his act, These circumstances ought all to be taken into con-
sideration ; but it was difficult to see how they could establish the plea
of insanity in a case where there was a total absence of all delusion ’ (a).
In R. . Burton (), the prisoner, a youth of eighteen, at first pleaded
guilty to an indictment for murder; the judge warned him that this
would not affect his fate ; his counsel said he was insane, and desired to
be hung; the prisoner, however, with apparently perfect intelligence,
retracted his plea, and pleaded not guilty. The deceased, a boy, had
been found with his throat cut, and the prisoner gave himself up, and
admitted the act,recounting all the circumstances with perfect intelligence;

(z) Expressed in R, v Stokes, ante, (a) Verdict guilty,
7L y

P (b) [1863] 3 F. & F. 772
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and it did not appear that there was any ill-will to the boy, and the
prisoner had said, ‘ I had no particular ill- fm-lmg against the boy, only
I had made up my mind to murder some one.” He added that he had
wiped his hands and the knife. Afterwards he said that it was well for
a Mr. C. that he had left Chatham, for he had prosecuted him, and he had
made up his mind to murder him when he came out of gaol. Evidence
was given on behalf of the prisoner of strange conduct, and a surgeon
proved that on two occasions he had sent the prisoner’s mother to a
lunatic asylum : she was low and desponding, and attempted suicide.
The prisoner’s brother was of weak intellect. On two occasions he had
attended the prisoner, and said he believed he was labouring under what,
in the profession, would be considered as moral insanity ; that is, he
knows perfectly well what he is doing, but has no control over himself
By the moral feelings he meant the propensities which may be diseased,
while the intellectual faculties are sound ; and that, having heard the
evidence, in his opinion, it was reasonable to believe that there must in
the prisoner’s case be some derangement of the brain, —some deviation
from the normal condition of the brain. On cross-examination, he
stated that he believed the prisoner knew what he was doing, but that
an impulse came upon him, which he could not control ; and he adopted
an opinion of Dr. Winslow that no man could commit suicide in a state
of sanity. He believed the prisoner had no proper control over his actions.
He had a knowledge of right and wrong, but could not control his actions.
Evidence on the part of the Crown was given to shew that the prisoner
was sane.  Wightman, J., said that * in Macnaughton’s case (¢) the judges
laid down the rule to be that there must, to raise the defence, be a defeet
of reason from disease of the mind, so as that the person did not know
the nature and quality of the act he committed, or did not know whether
it was right or wrong. It was not mere eccentricity of conduct which
made a man irresponsible for his acts, The medical man called for the
defence had defined homicidal mania to be a propensity to kill, and
described moral insanity as a state of mind under which a man, perfectly
aware that it was wrong to do so, killed another under an uncontrollable
impulse.  This seemed to be a most dangerous doctrine, and fatal to the
interests of society and security of life,  The question was whether such
a theory was in accordance with law. The rule, as laid down by the
judges, was quite inconsistent with such a view ; for it was, that a man
was responsible for his actions if he knew the difference between right
and wrong. It was urged that the prisoner did the act in order to be
hanged, and so was under an insane delusion ; but what delusion was
he under ¢ So far from it, it showed that he was quite conscious of the
nature of the act and its consequences. He was supposed to desire
to be hanged, and in order to attain the object committed murder, That
might show a morbid state of mind, but not delusion.  Homicidal mania,
again, as described by the witnesses for the defence, showed no delusion ;
it merely showed a morbid desire for blood. Delusion meant the belief
in what did not exist. The question for the jury was, whether the prisoner
at the time he committed the act was labouring under such a species of

(¢) Ante, p. 67 o seq




T
7!

CHAP. 1V.] Criteria of Insanity.

insanity as to be unaware of the nature, the character, or the consequences
of the act he committed. In other words, whether he was incapable of
knowing that what he did was wrong.’

In R. ». Townley (d) on an indictment for murder, it appeared that
the prisoner had been engaged to the deceased, but her friends disapproved,
and the engagement was broken off, but renewed afterwards. However,
the deceased formed an attachment for another, and wrote to the prisoner
to break off the engagement ; and he wrote three very sensible letters
in reply to hers, that he would not stand in her way if she was resolved
to part with him, but that he should prefer to have an interview with
her, and to hear her determination from her own lips. Accordingly
he went to the place where she lived, and they were seen together, and
she was afterwards found with her throat cut in three places. The
prisoner came up and assisted to carry her to the house, repeatedly stating
that he had done it, and should be hanged for it. He said also, * Poor
Bessie ! you should not have proved false to me.” He told her grand-
father, who asked what was amiss, ‘ It is your granddaughter, Betsy,
murdered. She has deceived me, and the woman that deceives me
must die.”  The prisoner behaved throughout with apparent indifference,
and, on the arrival of the police, said that he wished to give himself up
for murdering the young lady ; and added, * I am far happier now I have
done it than I was before, and T trust she is.” Kvidence was given that
there had been insanity in the family, and Dr. Winslow stated that he had
seen the prisoner.  * 1 talked to him largely on the subject of the crime,
and I am of opinion that at the present moment he is a man of deranged
intellect. He told me he did not recognise he had committed any crime
at all, neither did he feel any degree of pain, regret, contrition, or remorse
for what he had done. I endeavoured to impress on his mind the serious
nature of the crime he had committed. He repudiated the idea of its
being a crime either against God or man, and attempted to justify the
act, alleging that he considered Miss Goodwin as his own property ; that
she had been illegally wrested from him by an act of violence ; that he
viewed her in the light of his wife, who had committed an act of adultery ;
and that he had as perfect a right to deal with her life as he had with any
other description of property, as the money in his pocket, &e. |1
endeavoured to prove to him the gross absurdity of his statement and
the enormity of his offence: he replied, ** Nothing short of a miracle can
alter my opinions.”  The expression that Miss Goodwin was his property
was frequently repeated. He killed her, he said, to recover property
which had been stolen from him. 1 could not disturb this, as I thought,
very insane idea. 1 said, ** Suppose anyone robbed you of a picture,
what course would you take to recover it ¢ He said he would demand
its restitution, and if it were not granted, he would take the person’s life

! without compunction. 1 remarked that he had no right to take the law
into his own hands ; he should have recourse to legal measures to obtain
restitution.  He replied that he recognised the right of no man to sit in
judgment upon him ; he was a free agent ; and as he did not bring himself
mto the world by any action of his own, he had perfect liberty to think

(d) [1863] 3 F. & F. 830,
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and act as he pleased, irrespective of anyone else. T regard these expres-
sions as evidence of a diseased intellect.  He said he had been for some
weeks under the influence of a conspiracy ; there were six conspirators
plotting against him, with a view to destroy him, with a chief conspirator
at their head. This conspiracy was still going on while he was in prison,
and he had no doubt that, if he were at liberty, they would continue their
operations against him, and in order to escape their evil purposes he
would have to leave the country.  He became much excited, and assumed
a wild, demoniacal aspect. 1 am satisfied that aspect was not simulated.’
On cross-examination he said, * I have no doubt he knows that these
opinions of his are contrary to those generally entertained, and that, if
acted upon, they would subject him to punishment. 1 should think
that he would know that killing a person was contrary to law, and wrong
in that sense. I should think, from his saying he should be hanged, that
he knew he had done wrong. His moral sense was more vitiated than
I ever found that of any other human being.  His opinions were pretty
much those of atheists, but he was beyond atheism.  He seemed incap-
able of reasoning correctly on any moral subject.  He denied the existence
of a God and of a future world.  He said it was a matter of perfect in-
difference whether he was dead or alive.”  Martin, B., told the jury that
what the law meant by an insane man was, a man who acted under delu-
sions, and supposed a state of things to exist which did not exist, and
acted thereupon. A man who did so was under a delusion, and a person
s0 labouring was insane.  In one species of insanity the patient lost his
mind altogether, and had nothing but instinct left.  Such a person
would destroy his fellow-creatures, as a tiger did his prey, by instinct only.
A man in that state had no mind at all, and therefore, was not criminally
responsible.  The law, however, went farther than that. If a man
labouring under a delusion did something of which he did not know the
real character - something of the effect and consequences of which he
was ignorant—he was not responsible, An ordinary instance of such
delusion was where a man fancied himself a king, and treated all around
him as his subjects,  If such a man were to kill another under the sup-
position that he was exercising his prerogative as a king, and that he was
called upon to execute the other as a criminal, he would not be responsible.
The result was, that if the jury believed that at the time the act was
committed the prisoner was labouring under a delusion, and helieved
that he was doing an act that was not wrong, or of which he did not know
the consequences, he would be excused. If, on the other hand, he well
knew that his act would take away life —that that act was contrary to
the law of God, and punishable by the law of the land he was guilty of
murder. In his opinion the law was best laid down by Le Blane, J., in
Bowler’s case (¢), who told the jury that it was for them to determine
whether the prisoner, when he committed the offence, was incapable of
distinguishing right from wrong, or under the influence of any illusion
which rendered his mind at the moment insensible of the nature of the
act he was about to commit ; since in that case he would not be legally
responsible for his conduct.  On the other hand, provided they should

(€) Ante, p. G4,

__/

B i



CHAP. 1V.] Criteria of Insanity. fi

be of opinion that when he committed the act he was capable of dis
tinguishing right from wrong, and not under the influence of such an
illusion as disabled him from discerning that he was doing a wrong act,
he would be amenable to justice. After noticing other cases, Martin, B.,
told the jury that they must judge of the act by the prisoner’s statements
and by what he did at the time. Unless they were satisfied—and it was
for the prisoner to make it out —that he did not know the consequences
of his act, or that it was against the law of God and man, and would
subject him to punishment, he was guilty of murder. The prisoner’s
letters appeared to be as sensible letters as ever he had read. Again,
the reason the prisoner gave for his act was, * She should not have proved
false to me.” Now, if his real motive was that he conceived himself to
have been ill-used, and either from jealousy of the man who was preferred
to him, or from a desire of revenge upon her, committed the act, that
would be murder. Those were the very passions which the law required
men to control ; and if the deed was done under the influence of those
passions, there was no doubt it was murder. The prisoner’s expression,
that he should be hanged for it, indicated that he knew the consequences
of his act. Another reason he gave for what he had done was, ‘ The
woman who deceives me must die.”  If a young lady promised to marry
a man, and then changed her mind, it might be truly said that she de
ceived him ; but what would be the consequences to society if men were
to say every woman who treated them in that way should die, and were to
carry out those views by cutting their throats ¢ The prisoner claimed
to exercise the same power over a wife as he could lawfully exercise over
a chattel ; but that was not a delusion, nor like a delusion. It was the
conclusion of a man, who had arrived at results different from those
generally arrived at, and contrary to the laws of God and man; but
it was not a delusion. It had been said by one of the witnesses that the
prisoner did not know the difference between good and evil. If that
was a test of insanity, many men were tried who did not know that
difference. In truth, it was no test at all. The idea of a conspiracy was
a delusion, but the mere setting himself up against the law of God and
man was not a delusion at all. The question for the jury was, Was the
prisoner insane, and did he do the act under a delusion, believing it to
be other than it was ¢ If he knew what he was doing, and that it was
likely to cause death, and was contrary to the law of God and man, and
that the law directed that persons who did such acts should be punished,
he was guilty of murder.

In R. ». Haynes (1), a trial for murder of a woman, the prisoner
appeared to have been on the most intimate terms with the deceased.
No motive was assigned for the murder. The prisoner having seduced
a young woman under a promise of marriage, which he had been unable
to fulfil, his reason had been much affected by it. Bramwell, B., read
the opinion of the judges in the House of Lords to the jury, and then said,
‘It has been urged that you should acquit the prisoner on the ground
that, it being impossible to assign any motive for the perpetration of the
offence, he must have been acting under what is called a powerful and

(f) [1850] 1 F. & F. 666.
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irresistible influence, or homicidal tendency. But the circumstances of
an act being apparently motiveless, is not a ground from which you can
safely infer the existence of such an influence.  Motives exist unknown
and innumerable, which might prompt the act. A morbid and restless,
but resistible, thirst for blood, would itself be a motive urging to such
a deed for its own relief (/7). But if an influence be so powerful as to be
termed irresistible, so much the more reason is there why we should not
withdraw any of the safeguards tending to counteract it. There are
three powerful restraints existing, all tending to the assistance of the
person who is suffering under such an influence,—the restraint of religion,
the restraint of conscience, and the restraint of law. But if the influence
itself be held a legal excuse, rendering the crime dispunishable, you at
once withdraw a most powerful restraint —that forbidding and punishing
its perpetration. We must return, therefore, to the simple question youn
have to determine—did the prisoner know the nature of the act he was
doing, and did he know that he was doing what was wrong 2’ (y)

In R. v. Layton (k), a trial for murder, the prisoner and his wife
were walking along a road, and he had been for some time chiding
her. He then fired a pistol at her and she fell; and he pulled her
up, and they proceeded a few yards, when he pushed her down, and
inflicted a second wound on her throat with a knife, He then got over a
hedge into a field, and ran some distance. until he was overtaken by a
person who had seen the woman fall.  The prisoner wiped the blood off his
hands, saying he had met with a misfortune and cut his finger. He
would not tell what he had done with the pistol and knife, but said,
“Idid it. I intended to do it, and that will put an end to it. 1 have
been unhappy since Christmas.”  When he shot and cut his wife,
he must have known that persons were within a short distance, having
just  before met them. He had threatened to murder his wife
before, and on the day before he was heard sharpening a knife,
and the wife was afterwards seen running out of the house, followed
by the prisoner with a knife similar to one found near the place where
the murder was committed. The prisoner had been in gaol for debt
for two months in the early part of the year, and had been unfortunate
in building speculations.  Several witnesses called for the prisoner
stated that they believed that the prisoner was not in his right
mind, and proved sundry statements made by him as to his property
and other matters, which were alleged to be delusions, and that his
conduct had been strange, and his manner greatly excited. For the
prosecution, witnesses were called to prove that he was sane, and had
acted in matters of business in a rational manner. Rolfe, B., told the
jury that insanity was the most difficult question which could engage
the attention of any tribunal. It was difficult to define it in words,
or even in idea. The opinion of the judges was taken by the House of
Lords a few years back, as to what was to constitute a definition of
insanity, and it created very great difficulty, but after great and anxious
deliberation, they came to the conclusion that the old description was

(ff) In homicide cases it is intent and Ellwood [1908], 1 Cr. App. R. 181 (CLC.A).
not mative which is crucial.  R. ». Dixon () Cf. R. v. Brough, 2 F. & F. 838n,
(1869, 11 Cox, 341, Montague Smith,J. R, v. (k) [1849] 4 Cox, 149,
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the best, viz., that insanity should constitute a defence only when a
party was in such a state of mind arising from disease as to be incapable
of deciding between right and wrong; but that this definition was
imperfect, as all definitions must be, and would require to be modified
with reference to each particular case. Applying that law to the present
case, what the jury had to consider was, whether the evidence was such
as to satisfy them that at the time the act was committed by the prisoner,
he was incapable of understanding right from wrong, as that he could
not appreciate the nature of the act he was committing. Perhaps it
would be going too far to say that a party was responsible in every
case where he had a glimmering knowledge of what was right and wrong.
In cases of this description, there was one cardinal rule which should
never be departed from, viz., the burden of proving innocence rested
on the accused. Every man committing an outrage on the person or
property of another, must be, in the first instance, taken to be a responsible
Such a presumption was necessary for the security of mankind.
A man going about the world, marrying, dealing, and acting as if he
were sane, must be presumed to be sane till he proves the contrary.
The question, therefore, would be, not whether the prisoner was of
sound mind, but whether he had made out to their satisfaction that
he was not of sound mind. They might arrive at the conclusion, from
the nature of his conduet and acts up to the time of the act in question,
or shortly preceding it, that he was insane ; though he was not capable
of proving it by positive testimony, as such was the nature of the mind,
that it might be one minute sane, and the next insane, and therefore
it might be impossible for a party to give positive evidence of its condition
at the particular moment in question.

being.

The conclusion seemed irresistible,
that the prisoner was to some extent labouring under a delusion, but
he was not exempt from responsibility because he was labouring under
a delusion as to his property, unless that had the effect of making him
incapable of understanding the wickedness of murdering his wife. But
when that was the question they had to consider, he could not say that
it was altogether immaterial that he was insane on one point only (¢).
Indeed his insanity on that point might guide them to a conclusion as
to his sanity on the point involved in this case, and, in this view of the
matter, there were two circumstances in the evidence of great importance :
these were, the want of motive for the commission of the erime, and
its being committed under circumstances which rendered detection
inevitable. They could come to no other conclusion than that the
prisoner had taken away the life of his wife, and that this was murder,
unless he had satisfied them that he was not capable at the time of
appreciating his acts (7).

(¢) Quare, omit ‘only,” which seems in-
consistent with the context.

() CL R. v. Law [1862], 2 F. & F. 836.
In R. v. Leigh [1866], 4 F. & F. 015, where

not guilty on the ground of insanity ; that
was an issue far too vague, indefinite, and
undefined. The issue was, whether or not
when he did the act, he was legally respon-

on the trial of an indictment for murder,
insanity was set up as a defence, Erle, ().,
eaid, *The question was, whether the
prisoner was or was not responsible when
he committed the act, not whether he was

sible ; in other words, whether he knew
nature, and knew that it was wrong. The
distance, indeed, between the extreme

points of manifest mania and perfect sense
was great, but they approach by gradual
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It is usual but not essential in a question of insanity to call medical
witnesses or lunacy experts (k).

In R. v. Wright (/), on a trial for murder, the prisoner was acquitted,
but a question was reserved as to whether the evidence of a medical
man was properly admitted. He volunteered his evidence, and wished
to give his opinion upon the evidence as to the state of the prisoner’s
mind at the time the act was done ; and he was allowed so to do. The
judges did not come to any formal resolution ; but they all thought
that in such a case a witness of medical skill might be asked, whether
in his judgment such and such appearances were symptoms of insanity,
and whether a long fast, followed by a draught of strong liquor, was likely
to produce a paroxysm of the disorder in a person subject to it ? and
that by such questions the effect of his testimony might be got in an
unexceptionable manner.  Several of the judges doubted whether the
witness could be asked on the very point which the jury were to decide ;
viz., whether, from the testimony given in the case, the act with which
the prisoner was charged was, in his opinion, an act of insanity 7 In
R. ». Searle (m),a case of malicious wounding, where it was proposed
to call a physician who had heard the whole evidence, to give his opinion
as to the insanity of the prisoner, Park, J., after referring to the pre-
ceding case, allowed the physician to be asked whether the facts and
appearances proved shewed symptoms of insanity.

In R. ». Frances (n), where the defence to an indictment for murder
was that the prisoner was insane at the time he committed the act, and
witnesses were called to prove that insanity had existed in many members
of the prisoner’s family and that he had been insane for three years, a
physician, who had been in court during the whole trial, was asked
by the counsel for the prosecution * whether, from all the evidence he
had heard, both for the prosecution and defence, he was of opinion
that the prisoner, at the time he did the act, was of unsound mind 7’
and the opinion of the judges in answer to the fifth question in
Macnaughton’s case (0) was cited in support of the question. Alderson,
B.. and Cresswell, J., held that the question ought not to be put. The
proper mode is to ask what are the symptoms of insanity, or to take
particular facts, and assuming them to be true, to ask whether they
indicate insanity. To take the course suggested is really to substitute
the witness for the jury, and allow him to decide upon the whole case.
The jury have the facts before them, and they alone must interpret
them by the general opinions of scientific men (p).

steps and slow degree.  The law, however, (p) CL R. v Burton, ante, p. 73. 1In

did not say that when any degree of in-
sanity existed, the party was not respon-
sible, but that when he was in a state of
mind to know the distinction between right
and wrong, and the nature of the act he
committed, he was responsible.’ See also
R. v. Southey [1866], 4 F. & F. 864,

(k) R. v. Dart, 14 Cox, 143.

(1) [1823] R. & R. 456,

(m) [1831) 1 M. & Rob. 75.

(n) 4 Cox, 57.

(0) Ante, p. 67.

Doe v, Bainbrigge, 4 Cox, 454, the trial of
an cjeetment where the question turned on
the sanity of the testator, and a physician
was asked whether in his opinion, from the
facts proved in evidence, the testator was
sane or insane, Campbell, C.J., said the
witness might give general scientific evi-
dence on the causes and symptoms of
insanity, but he must not express an
opinion as to the result of the evidence he
had heard with reference to the sanity or
insanity of the testator ; his lordship saying
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Where the defence of insanity has been set up, it has been common
practice to prove that other members of the prisoner’s family have
been afflicted with insanity ; but it is a matter of fact that insanity
is often hereditary in a family, and therefore that fact should be proved,
in the first instance, by the testimony of medical men, and then the
inquiry whether another member of the prisoner’s family has been insane
will be legitimate (q).

Where in support of a defence of insanity the prisoner’s counsel
attempted to quote from * Cooper’s Surgery’ the author’s opinions on
the subject, in his address to the jury, on the ground that they were
the sentiments of one who had studied the subject, and submitted that
it was admissible in the same way as opinions of scientific men on matters
appertaining to foreign law ; Alderson, B., said : ‘I should not allow you
to read a work on foreign law. Any person who was properly con-
versant with it might be examined ; but then he adds his own personal
knowledge and experience to the information he may have obtained
from books. We must have the evidence of individuals, not their
written opinions. You surely cannot contend that you may give the
book in evidence, and if not, what right have you to quote from it in
your address, and do that indirectly which you would not be permitted
to do in the ordinary course 2’  And on its being said that it was cer-
tainly done in Macnaughton’s case, Alderson, B., added, ‘And that shows
still more strongly the necessity for a stringent adherence to the rules
laid down for our observance. But for the non-interposition of the
judge in that case, you would not probably have thought it necessary
to make this struggle now’ (r).

The application of the rules and principles laid down in these cases
to each particular case as it may arise, will necessarily in many instances
be attended with difficulty ; more especially with regard to the true
interpretation of the expressions, which state that the prisoner, in
order to be a proper subject of exemption from punishment on the
ground of insanity, should appear to have been unable ‘to distinguish
right from wrong,” or to discern ‘ that he was doing a wrong act,” or should
appear to have been * totally deprived of his understanding and memory’ ;
as even in Hadfield’s case (s) his expressions when apprehended, that
“he was tired of life,” that * he wanted to get rid of it,” and that * he
did not intend anything against the life of the King, but knew that the
attempt only would answer his purpose ’; seem to shew that he must
have been aware that he was doing @ wrong act, though the degree of
its criminality might have been but imperfectly presented to him, through
the morbid delusion by which his senses and understanding were affected.
But it is clear that idle and frantic humours, actions occasionally unac-
countable and extraordinary, mere dejection of spirits, or even such
insanity as will sustain a commission of lunacy, will not be sufficient
to render a person irresponsible for a criminal act. And it seems that

Tucket, 1 Cox, 103, Maule, J.
1 Cr. App. R. 69.
h, | Cox, 94.

peremptorily that he would not allow a (9) R. v
physician to be substituted for a jury. The R, v Atk
verdiet was for the plaintiff, which pre- (r) R, v Cr
vented this ruling from being questioned in (s) Ante, p. GG,
the court above.
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of the law must take place (¢).

Procedure with reference to insane offenders.
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though if there be a total permanent want of reason, or if there be a
total temporary want of it when the offence was committed, the prisoner
will be entitled to an acquittal ; yet, if there be a partial degree of reason,
a competent use of it, sufficient to have restrained those passions which
produced the crime ; if there be thought and design, a faculty to dis-
tinguish the nature of actions, to discern the difference between moral
good and evil ; then, upon the fact of the offence proved, the judgment

At whatever stage

insanity arises with reference to an alleged offence, its existence is
treated as a bar to giving the verdict or judgment appropriate in the case

of a prisoner of unsound mind.

It is stated by the older authorities that, if a man in his sound memory
commits a capital offence, and before arraignment becomes mad, he
ought not to be arraigned for it, because he is not able to plead to it with

that advice and caution that he ought.

And if, after he has pleaded,

he becomes mad, he shall not be tried, as he cannot make his defence.
If, after he is tried and found guilty, he loses his senses before judgment,
judgment shall not be pronounced ; and if after judgment he becomes
of non-sane memory, execution shall be stayed ; for, had the prisoner
been of sound memory, he might have alleged something in stay of

judgment or execution (u).

It is now the practice to bring up the prisoner for arraignment unless
he is certified to be insane in manner provided by the Criminal Lunatics

Act, 1884 (r) (47 & 48 Vict. c. 64).

By that Act, s. 2, subsect. (1),

‘where a prisoner is certified in manner provided in this section
to be insane, a Secretary of State may, if he thinks fit, by warrant (w),
direct such prisoner to be removed to the asylum named in the warrant,
and thereupon such prisoner shall be removed to and received in such
asylum and subject to the provisions of this Act, relating to conditional
discharge, or otherwise, shall be detained therein, or in any other asylum
t» which he may be transferred in pursuance of this Act, as a criminal

lunatic (#) until he ceases to be a criminal lunatic.”

The effect of removal

under the certificate is to prevent the arraignment or trial of the person
to whom it relates, until he is remitted to prison for trial under sect. 3 (y).

(1) Per Yorke, Sol.-Gen., in Earl Ferrers's
case, 19 St. Tr. 947, 48. R, v Allen,
Stafford Lent Assizes, 1807, MS., Lawrence,
J. Att-Gen. v, Parnthe Br. Ch, Cas,
441; 20 E. R. er Lord Thurlow,

() 4 BL Com. 23. 1 Hale, 35 See
Wood-Renton on Lunacy, 807,

(1) As to the history of legiclation with
reference to eriminal lunaties, see Wood-
Renton on Lunacy, 793,

(w) The warrant may b
under-secretary of state (s

(x) t.e., a8 a person for whose safe cus-
tody during the King's pleasure, His
Majesty or the Admiralty is authorised to
give order, or a person whom a Secretary
of State or the Admiralty has, in pursuance
of any statute, directed to be removed to a

igned by an

place for the reception of the insane (s. 16),
The disposal and treatment of eriminal
lunatics is regulated by the Criminal Luna-
tie Asylums Act, 1860 (23 & 24 Viet. ¢. 75),
and by s« 4-16 of the Act of 1884, The
prisons appointed as asylums for criminal
lunatics are Broadmoor and  Parkhurst,
See Stat. R and Orders Revised (ed. 1904),
tit. * Lunatic (E).

() Ex parte Colling, K.B.D. [ 1899], noted
34 L) (newsp.) 132, Under the former
Act on the same subject (27 & 28 Viet. . 20)
it was held that a habeas cor pus would lie to
bring up for trial a person sent by Home
Seerctary’s warrant to an asylum after
committal for trial. R. v Peacock, 12
Cox, 21
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This enactment was passed to deal with cases of persons obviously too
mad to be arraigned (z).

By subsect. (2), ‘A person shall cease to be a criminal lunatic if he is
remitted to prison, or absolutely discharged in manner provided by this
Act, or if any term of penal servitude or imprisonment to which he may
be subject determines.’

By subsect. (3), * where it appears toany two members of the Visiting
(ommittee of a prison that a prisoner in such prison, not being under
sentence of death, is insane, they shall call to their assistance two legally
qualified medical practitioners, and such members and practitioners
shall examine such prisoner and inquire as to his insanity, and after
such examination and inquiry may certify in writing that he is insane.’

Subsect. (4) provides for an inquiry by the Secretary of State, where
a prisoner under sentence of death appears to be insane.

By subsect. (5) in convict prisons the power of the section shall be
exercised by the Directors of Convict Prisons or one of them (a).

By sect. 3, ‘ where it is certified by two legally qualified medical
practitioners that a person being a criminal lunatic (not being a per
son with respect to whom a special verdict has been returned, that he was
guilty of the act or omission charged against him, but was insane at the
time when he committed the act or made the omission) is sane, a Nec
retary of State, if satisfied that it is proper so to do, may by warrant divect
such person to be remitted to prison to be dealt with according to law.

By seet. 16, ** prison ” means any prison or place of confinement to
which a person may be committed, whether on remand or for trial, safe
custody, or punishment, or otherwise under any other than civil process,
and * prisoner "’ means any person so committed.’

Trial.—By the Trial of Lunatics Act, 1883 (46 & 47 Vict. ¢. 38) (b),s. 2
(1), * where in any indictment or information any act or omission is charged
against any person as an offence, and it is given in evidence on the trial
of such person for that offence, that he was insane so as not to be
responsible according to law for his actions, at the time when the act was
done or omission made, then if it appears to the jury before whom such
person is tried, that he did the act or made the omission charged, but
was insane as aforesaid at the time when he did or made the same, the
jury shall return a special verdict to the effect that the accused was
guilty of the act or omission charged against him, but was insane as
aforesaid, at the time when he did the act or made the omission ™ (bb).

(2) * When such special verdict is found the Court shall order the
accused to be kept in custody as a criminal lunatic, in such place and
in such manner as the Court shall direct till His Majesty's pleasure

(2) See R. v. Dwerryhouse, 2 Cox, 446,

(a) Now the prison commissi
Prison Act, 1898 (61 & 62V

(b) This Act superseded the provisions
of 39 & 40 Geo. 111, c. 94, 8. 1, as to acquit-
tal on the ground of i y, and detention
of the accused or insane during the King's
pleasure.  The superseded enactment ap-
plicd only to treason, murder and felony.
The present Act like 39 & 40 Geo, 111, ¢, 04,

#. 2 (post, p. 84), applies to all offences tried
on indictment.

(bb) See R. v. Harding, 1 Cr. App. R. 219:
25T L. R. 139, When on a criminal appeal
the appellate court consider that the
appellant was insane, &e, they may quash
the sentence and make an order as on a
special verdict, 7 Edw. VIL ¢ 23, . 5 (4).
R. o Jdefferson, 72 0P 467: 1 Cr. App.
R. 95

G2



84 Oy Criminal Responsibility. [BOOK 1.

shall be known, and it shall be lawful for His Majesty thereupon and
from time to time, to give such order for the safe custody of the said
person during pleasure, in such place and in such manner as to His
Majesty may seem fit * (c).

When the questions of fitness to plead and take trial have not been
decided on arraignment they are dealt with by the jury with the question
of eriminal responsibility (d).

Under the law prior to this Act, if the jury were of opinion that the
prisoner did not in fact do all the acts necessary in law that the law
requires to constitute the offence charged, supposing the prisoner had been
sane, they must find him not guilty generally, and the Court have no power
to order his detention, although the jury should find that he was in fact
insane.  Where, therefore, on an indictment for treason, which stated,
as an overt act, that the prisoner discharged a pistol loaded with powder
and a bullet, the jury found that the prisoner was insane at the time
when he discharged the pistol, but whether the pistol was loaded with
ball or not there was not satisfactory evidence, the Court expressed a
strong opinion that the case was not within the statute (e).

Under the Act of 1883, the jury find that the accused did the act or
made the omission charged as an offence and then proceed to negative
the defendant’s responsibility according to law for his actions.

Where a prisoner’s counsel set up the defence of insanity for him,
and the prisoner objected to that defence, asserting that he was not
insane, he was allowed to suggest questions to be put to the witnesses
for the prosecution, to negative the supposition that he was insane ; and
the judge, at the request of the prisoner, allowed additional witnesses to
be called on his behalf for the same purpose (/).

Indictment. 1f the acts proved to have been done by the prisoner
be such as would have amounted to the crime charged, if they had been
done by a person of sane mind, the grand jury are bound to find a true
bill (). The acts next to be cited do not apply to the grand jury.

Arraignment.— By the Criminal Lunatics Act, 1800 (4), 39 & 40
Geo. 11 ¢, 94, 5. 2, “if any person indicted for any offence shall be insane,
and shall upon arraignment be found so to be by a jury lawfully impanelled
for that purpose, so that such person cannot be tried upon such indictment
or if upon the trial of any person so indicted, such person shall appear to
the jury charged with such indictment to be insane (i), it shall be lawful
for the Court, before whom any such person shall be brought to be

() Subsect. (4) applies to persons in B, and Patteson, J.

respect of whe special verdict is found, (/) R. v Pearce, 9 C. & P. 667, Bosan-
the statutes applying to persons acquitted — quet, J. For numerous unreported deci-
on the ground of insanity. The enact-  sions on the same point, see Wood-Renton
ments then existing are repealed -3 & 4 on Lunacy, 809,

Viet. ¢. 54, 5. 7, by 47 & 48 Viet. c. 64, ante, (9) R. v. Hodges, 8 . & P. 195, Alder-
p. 82, and 25 & 26 Viet. ¢, 86, s 15, by son, B.

8. 342 of the Lunacy Act, 1890 (53 (k) Passed July 28, 1800, See Had-

¢. 5); and the detention of such personsis  ficld’s case, ante, p. 66. 8. 1 is super-

now regulated by the Acts of 1860 and
1884, ante, p. 82, note (x).
(d) R. v. Southey, 4 F. & F. 864, 30 &
1

() R. v, Oxford, § €. & P, 52
Tr. (N. 8.) 497, Denman, C.J.

seded by 46 & 47 Viet. ¢, 38, 8. 2, ante, p. 83,

(1) R. v Little, R. & R. 430, and MS,,
Bayley, J. There is no appeal against o
finding under this setion negativing in-
sanity. R, o Jeflerson, 72 J.P. 467, Ex
parte Emery [1909], 2 K. B. 81-86,

< o
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arraigned or tried as aforesaid, to direct such finding to be recorded, and
thereupon to order such person to be kept in strict custody till HisMajesty’s
pleasure shall be known ' : “and if any person charged with any offence
shall be brought before any Court to be discharged for want of prosecution,
and such person shall appear to be insane, it shall be lawful for such
Court to order a jury to he impanelled to try the sanity of such person ;
and if the jury so impanelled shall find such person to be insane, it shall
be lawful for such Court to order such person to be kept in strict custody,
in such place, and in such manner as to such Court shall seem fit, until
His Majesty's pleasure shall be known. And in all cases of insanity
so found it shall be lawful for His Majesty to give such order for the safe
custody of such person so found to be insane during his pleasure, and
in such manner as to His Majesty shall seem fit * (j).

The prisoner was indicted for assaulting one K. Earl, and beating
her with intent to murder her. The jury found specially that he was
insane at the time of committing the offence, and also at the time of the
trial, and that they acquitted him on account of such insanity, and
the judge ordered him to be kept in custody accordingly. The judges
were unanimously of opinion that sect. 2 applied to all offences, including
misdemeanors, —and that though mere insanity at the time of the offence
would not have warranted an order, vet insanity found at the time of the
trial did warrant it (jj).

By the Criminal Law Act, (T & 8 Geo. 1V, e. 28, 5. 2), if any
person, being arraigned upon or charged with any indictment or informa
tion for treason, felony, piracv, or misdemeanor, shall stand mute of
malice, or will not answer directly to the indictment or information,
in every such case it shall be lawful for the Court, if it shall so think fit,
to order the proper officer to enter a plea of * not guilty " on behalf of such
person ; and the plea so entered * shall have the same force and effect as
if such person had actually pleaded the same.’

When a prisoner on arraignment stands mute the proper course is,
Tosweara jury (k) to determine — 1. Whether the prisoner is mute of malice
or by the visitation of God : 2. Whether he is able to plead : 3. Whether
he is sane or not : on which issue the question is, whether he is of sufficient
intellect to comprehend the course of the proceedings on the trial so as
to be able to make a proper defence (/). In R. ». Thompson (m), where
the prisoner being deaf and dumb, but able to read, the indictment was
handed to him with the usual questions written upon paper, and he wrote
his plea on paper.  The jurors’” names were then handed to him, with the
question, * whether he objected to any of them ? " and he wrote for answer,
*No." The judge’s note of the evidence of each witness was handed to

() See Criminal Lunatic Asylums Act,
1860 (23 & 24 Vict. e, 75), and Criminal
Lunatics Act, 1884 (47 & 48 Vict. ¢, 84),
ss. 4- 10,

(i) R. v. Little, R. & R. 430, and MS.
Bayley, J

(k) In R. ». Goode, 7 A. & B 536, the
jury were sworn in haec verba, * You shall
diligently inquire and true presentment
make for and on behalf of our Sovereign
Lady the Queen whether J. G., the defend-

ant, be insave or not, and a true verdict
given to the best of your understanding, so
help you God.”

(/) R. v Pritchard, 7 C. & P. 303, Alder
son, B., where the jury were sworn sepa-
rately on each of the three issues, approved
in Ex parte Emery [1909], 2 K B, 81 See
R. v. Dyson, 7C. & P. 305n.; 1 Lew. 64,
Parke, B., where a form of oath for the in
terpreter is given,

(m) 2 Lew, 137,
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him, and he was asked in writing, if he had any question to put. InR. v,
Whitfield (n), a case of misdemeanor, after a jury had found that the
prisoner was mute by the visitation of God, but was of sound mind, his
counsel was permitted to plead not guilty for him, and the trial proceeded
in the usual manner, and the evidence was not interpreted to the prisoner.
Where a prisoner, on being brought up to be arraigned, stands mute or
it appears questionable whether he be sane or not, the proper course is
to swear a jury to try the question, as it is for them and not for the Court
to decide whether the prisoner stands mute of malice, or is insane (o).
Where the verdict is mute of malice, a plea of not guilty is entered, and
the trial proceeds (p).

Where the defendant does not stand mute, but his mental condition
comes into question at the trial, the procedure is regulated by the
Act of 1800, and a jury should be impanelled on arraignment to
determine questions 2 or 3, supra,

If a prisoner have not at the time of the trial, from the defect of
his faculties, sufficient intelligence to understand the nature of the
proceedings against him, the jury ought to find that he is not sane, and
upon such finding he may be ordered to be kept in custody (¢).

Where a prisoner, indicted for uttering seditious words, upon arraign-
ment shewed symptoms of insanity, and an inquest was forthwith taken
under the statute, it was held that the jury might form their judgment of
the state of the mind of the prisoner from his demeanor while the inquest
was being taken, and might thereupon find him to be insane without any
evidence being given as to his present state ; and that it was unnecessary
to ask him whether he would cross-examine the witnesses or offer any
remarks or evidence, as that would be a useless prolongation of a painful
proceeding (r).  So the jury may take into consideration both the con-
duet of the prisoner in their presence and the evidence given (s).

Where on a prisoner being arraigned, his counsel stated that he was
insane, and a jury was sworn to try whether he was so or not, Williams, .J.,
held that the counsel for the prosecution should call his witnesses to shew
that the prisoner was sane and capable of pleading ; as this was not so
much an issue joined as a preliminary inquiry for the information of the
Court (¢).  But in a similar case, Cresswell, .J., held, notwithstanding the
preceding case, that, as the presumption is that a man is sane, if the
prisoner’s counsel suggested that he was insane, he must give evidence
of the fact (u).

(n) 3C. & K. 121, Williax () R. v, Turton, 6 Cox, 385, It is said
(0) R. v Lsrae Cox, in the old authorities that if a person in a
() R. v Schleter, 10 Cox, 400, As to frenzy happens by oversight, or by means
former procedure, see 1 Hawk. e, I, & 4;  of the gaoler, to plead to his indictment,
R. v Ley, 1 Lew. 230, Hulle B and is put upon his trial, and it appears to
Abr. Idiot (B): 1 Hal the Court upon his trial that he is mad, the
ville's case, 1 And. | } judge in his discretion may discharge the
Fost. 46; Kel. (J.). 1 Lev, 615 18id. 72, jury of him and remit him to gaol to be
(9) R.v. Dyson, 7C. & P.306n. 1 Lew.  tried after the recovery of his understand-

G4, Parke, B, See a number of unreported  ing, especially where any doubt appears
cases collected in Wood-Renton on Lunacy,  upon the evidence touching his guilt, and

808, 809, this in favorem vite : and that if there is
(r) R. v Goode, T A. & E. 536, no colour of evidence to vmw him guilty,
(s) R. v Davies [ 1853], 6 Cox, 326, or if there is pregnant evidence to prove his

{*) R. v Davies, 3 C. & K. 328, insanity at the time of the fact committed,
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The prisoner being arraigned on two indictments for murder, and
having with apparent intelligence pieaded to one and declined to plead
to the other, the plea of not guilty was entered for him with the assent of
his counsel. The case was then opened, and the first witness examined,
and it was then set up by his counsel that he was insane and not in a fit
state to be tried. 1t was held that the proper time for making that sugges-
tion was before the prisoner pleaded, and that, had it then been made, a
jury should have been impanelled to try the question whether he was
sane and in a fit state to be tried ; but that, as the trial had been begun,
and it would be manifestly inconvenient to recommence the trial of the
collateral issue, and as, moreover, it appeared that the evidence as to the
prisoner’s present sanity was very much mixed up with the general ques
tion of his sanity, it was open to the Court, under the Trial of Lunaties
Act, 1800 (v), to take the whole of the evidence, and then leave to the
jury both questions as to the prisoner’s state of mind at the time of the
act, and at the time of trial (»).

A person deaf and dumb from four years of age was indicted for
larceny from the person, and not answering when called upon to plead,
the jury found the prisoner * mute by the visitation of God.” The Court
then ordered a plea of * not guilty * to be entered, and the trial to proceed.
A relation of the person, who could in some degree communicate with
the prisoner by means of signs, was sworn to interpret the nature of the
proceedings and the evidence, and the Court assigned counsel to
the prisoner. At the conclusion of the case, after the summing up of
the presiding judge, the jury found the prisoner guilty, but in answer to
a question left to them in the summing up found that the prisoner *is
not capable of understanding, and, as a fact, has not understood the
nature of the proceedings.” On a case reserved, it was held, that the
above finding shewed that the prisoner was at the time of the trial of
non-sane mind, as he had not sufficient intellect to understand the
proceedings; therefore, that it was wrong to enter a plea of not guilty,
or allow the trial to proceed : and that the jury should have heen
discharged, and an order made to detain the prisoner under sect. 2 of the
Act of 1800 (z).

Drunkenness.—Drunkenness is deseribed by Coke and Hale as
dementia affectata, or acquired madness.

Voluntary Drunkenne The older authorities lay it down as a general
rule that voluntary drunkenness does not take away responsibility for any
crime () and must be considered rather an aggravation than a defence (2).
This rule is qualified by holding that drunkenness is not a defence to a

then upon the same favour of life and (z) Co. Litt. 247.  Beverley's ease. 4 Ce,
liberty it is fit that the trial proceed in  Rep. 125, Nam omne erimen ebrictas i
order to his acquittal.  Bac. Abr. Idiot (B).  cendit of detegit.  Cf, 4 BL Com. 26, In
1 Hale. . 18 St. Tr. 411, Foster, J. teniger v Fogossa, 1 Plowd. 1, 19, it is
(r) Ante, p. 84, said, * if a person that is drunk kills another

(w) R. v Southey, 4 F. & F. 864, this shall be felony, and he shall be hanged

() R. v, Berry, 1 Q.B.D. 447: 45  forit, and yet he did it through ignorance,
L. J. M. €. 123, followed in Ex parte Emery  for when he was drunk he had no under-
[1909], 2 K.B. 81; 73 .J.P. 284 standing or memos but inasmuch as

(») Co. Litt. 247. 1 Hale, . Cf. 1 that ignorance was occasioned by his own
Hawk. c. 1, 8 6. R. v. Meade [1909], 1 act and folly, and he might have avoided it,
K.B. 805, he shall not be privileged thereby.
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charge of crime unless it amounts to unsoundness of mind (a), or has
produced in the defendant a mental or physical condition inconsistent with
the inference that acts done by him under the influence of drink were
intentional, where intent or premeditation is of the ess nee of the crime ().
A man who, while suffering from delirium tremens, feloniously wounded
another, was held to have been insane when he committed the act (c),
and the same has been held in a case of temporary mental derangement
caused by drink (d).

In R. v. Meakin (¢), a case of maliciously stabbing, Alderson, B.,
said that with regard to the intention, drunkenness might perhaps be
adverted to according to the nature of the instrument used (7). If a
man used a stick, a jury would not infer a malicious intent so strongly
against him, if drunk, when he made an intemperate use of it, as they
would if he had used a different kind of weapon; but where a dangerous
instrument was used, which, if used, must produce grievous bodily
harm, drunkenness could have no effect on the consideration of the
malicious intent of the party (7). So drunkenness is often very material
where the question is as to the intent with which an act was done. On
an indictment for inflicting a bodily injury dangerous to life, with intent
to murder, it appeared that the prisoners were both very drunk at the
time, and Patteson, J., told the jury, that ‘although drunkenness is
no excuse for any crime whatever, yet it is often of very great importance
in cases where it is a question of intention. A person may be so drunk
as to be utterly unable to form any intention at all. and yet he may be
guilty of very great violence ' (k). So where a prisoner was indicted
for shooting with intent to murder, and he was shewn to have been
intoxicated shortly before he fired the shot; Coleridge, J., told the
jury, that ‘ drunkenness is ordinarily neither a defence nor excuse for
crime, and where it is available as a partial answer to a charge, it rests
on the prisoner to prove it, and it is not enough that he was excited or
rendered more irritable, unless the intoxication was such as to prevent
his restraining himself from committing the act in question, or to take
away from him the power of forming any specific intention” (/). And
where, on an indictment for attempting to commit suicide, it appeared
that the prisoner had thrown herself into a well, and the witness who

(a) It is immaterial whether the un.  upon that case, but afterwards retracted his
soundness is or is not due to habitual or  opinion, and there is no doubt that that
voluntary drinking. 1 Hale, 32. case is not law.” R. v. Carroll, 7 C. & I”

(h) 1 Hale, 32, R. ». Meade [1009], 1 145, But in this case there was evidence
K.B. 805,808 Though voluntary drunken of provoecation and in R. v. Meade (ubi sup.)
ness cannot excuse from the commission of R » ndley was approved.  See cases

crime, yet where, as upon a charge of  collected in Wood-Renton o L0120
murder, the material question is, whether (¢) R. v. Davis, 14 Cox, ! phen, J.
an act was premeditated or done only with (d) R. v. Baines, Times, Jan. 1, 1886,

1
sudden heat and impulse, the fact of the  noted in Wood-Renton on Lunacy, 9

party being intoxicated has been held to be here Day, J., dissented from R. v, Burrow,
a circumstance proper to be taken into con- 1 Lew., 75, and R. ». Rennie, 1 Lew. 76,
sideration. R, v. Grindley, Worcester Sum, (e) 7C & P. 207,

Ass, 1819, MS, Holroyd, J. In a case of () See R, v. Carroll, 7 C. & I, 145, ante,
murder by stabbing with a bayonet, where  note (h).

R. v. Grindley was relied upon, Park, J., in (7) R. v. Meakin, ubi sup.

the presence of Littledale, J., said, * Highly (h) R, v. Cruse, 8 C. & P, 541, 546, Cf,
as I respect that late excellent Judge (Hol- R, v. Doherty, 16 Cox, 306, Stephen, J.
royd), T differ from him, and my brother (1) R. v. Monkhouse, 4 Cox, 55.
Littledale agrees with me,  He once acted

g
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proved this, stated that at the time she did o, she was so drunk as not
to know what she was about ; Jervis, C.J., said, * If the prisoner was
so drunk as not to know what she was about, how can you say that
she intended to destroy herself 7 (j) So drunkenness may be taken
into consideration in cases where what the law deems sufficient provo-
cation has been given, because the question is, in such cases, whether
the fatal act is to be attributed to the passion of anger excited by the
previous provocation, and that passion is more easily excitable in a
person when in a state of intoxication than when he is sober (k).  Where
the question is whether words have been uttered with a deliberate purpose,
or are merely low and idle expressions, the drunkenness of the party
uttering them is proper to be considered (/).  But if there is really a
previous determination to resent a slight afiront in a barbarous manner,
the state of drunkenness in which the prisoner was, ought not to be
regarded ; for it would furnish no excuse (/).  So, upon an indictment
for stabbing, the jury may take into their consideration, among other
circumstances, the fact of the prisoner being drunk at the time, in order
to determine whether he acted under a bona fide apprehension that his
person or property was about to be attacked (m). So on an indictment
for an assault, in considering whether the prisoner apprehended an
assault upon himself, the jury may take into consideration the state
of drunkenness in which he was (n). There is no reported decision in
England on the question whether drunkenness can be considered as
negativing the animus furandi in larceny (0).

The English rule as to the effect of drunkenness on criminal respon
sibility seems to have been correctly laid down in a recent New Zealand
case, R. v. Matheison (p).  The indictment contained two counts: (1) for
stealing tobacco and cigarettes in a store; (2) for breaking into the
store with intent to steal. The defence raised was that the defendant was
sodrunk as not to be responsible. Cooper, )., charged the jury as follows :
“If a man chooses to get drunk, it is his own voluntary act. In cases,
however, where intention is the main ingredient in an offence, drunkenness
may under certain circumstances amount to a sufficient defence. . . .

“In the first count, alleging an actual theft, you must be satisfied that
the prisoner, if he took the cigarettes, did so with a fraudulent intent ;
and in the second count, the intent is the sole ingredient of the alleged
offence. The offence would not be complete under the second count
unless the store was broken into by the prisoner with intent to commit
an offence. . . .

“If that intent existed it does not matter whether the prisoner was
drunk or sober, for a criminal intent may exist in the mind of an intoxi-
cated person, and if so his drunkenness is no excuse.  But if the drunken-
ness is such as to take away from his act all criminal intent (pp), then his

() R. v. Moore, 3 C. & K. 319, Cf. R, R. v. Egan [1897], 23 Vict. L. R. 159, a con-
b Cox, 463, vietion of a mother for manslaughter of her
. Thomas, 7 C. & P. 817, Parke,  infant by overlaying it was quashed on the
B. R. v Pearson, 2 Lew. 144, Park, J. ground that going to bed drunk with the
(1) R. v. Thomas, ubi supra. child, and overlaying it by mischance, was
(m) R. v. Marshall, 1 Lew. 76. R. r. not manslaughter. See 8 Edw. VIL ¢ 67,
Goodier, ibid., Parke, , 18
(n) R.v. Gamlen, 1 F. & F. 90, Crowder, J. (p) [1906] 25 N. Z. L. R. 879.

(0) Tt has been so held in R. v, Corbet (pp) See R. v. Meade [1909], 1 K. B. 895,
[1903], Queensland State Reports, 246. In 808
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act is not criminal. 1f the prisoner blundered into the store through
a drunken mistake, and under such circumstances as to indicate inability
to form any definite purpose, and especially to form the purpose of
committing a larceny, then he ought to be acquitted. 1If, on the other
hand, although under the influence of liquor, he was not so intoxicated as
to be unable to form such purpose, and knew what he was about, then

]

his partial intoxication will not excuse him * (¢). 3
Special provision is made by the Inebriates Act, 1898 (61 & 62 Viet. |

¢. 60) (r), for dealing with habitual drunkards convicted of offences com- i

mitted under the influence of drink, or of which drunkenness was a
contributing cause. The statute appears to proceed on the theory that
drunkenness is not an excuse for crime, but if habitual a ground for
special treatment with a view to seclusion and reform of the offender,

The terms of sect. | of the Act shew some uncertainty as to the position
of drunkenness with respect to criminal liability. For the section
provides for the special treatment of persons convicted on indictment
of certain kinds of offences, if * the Court is satisfied from the evidence
that the offence was committed wnder the influence of drink, or that
drunkenness was a contributory cause of the offence,’ and that the offender
is a habitual drunkard. According to the common law rule above stated,
if the offender was drunk enough he would be acquitted, and the Act of
1898 could not be brought into operation,

Involuntary Drunkenness.—If a person, by the unskilfulness of
his physician, or by the contrivance of his enemies, eat or drink such
! a thing as causes frenzy, this puts him in the same condition with any
‘ other frenzy, and equally excuses him (s).  This rule has been extended
in Ireland to cases in which such causes as long watehing, want of sleep,
or depravation of blood, have reduced a person to such a condition
that a smaller quantity of drink would make him drunk than would
produce such a state if he were in health (7).

III. Compulsion, or Subjection to the Power of Others. (encral
rule.— Persons are properly excused from those acts which are not done
of their own free will, but in subjection to the power of others (u).  Actual
physical foree upon the person and present fear of death may in some
cases excuse a criminal act.  Thus, although the fear of having houses
burnt or goods spoiled is no excuse in law for joining and marching
with rebels, yet an actual foree upon the person and present fear of death

() The jury found that the prisoner had  cited Wood-Renton on Lunacy, 913, where
blundered into the store under a drunken s also cited a suggestion made in R, n.
mistake, and without any intention to  Mountain, Leeds Assizes, April, 1888, hy
commit an offence, but that while in the  Pollock, B., that where insane predispo-
store he appropriated the cigarettes, and  sition was the proximate cause of the in-

knew then and there that he was taking the
cigarettes of another person.  On this find-
ing, a verdict of guilty of larceny was
directed.  Cf. R. v. Nuttall [1908], T
L. R.76, where it was said that drunkenness,
while no excuse for erime, was a matter to
be considered in fixing the punishment.

(r) Post, p. 244, Cf. the Children Act,
1908 (8 Edw. V1L ¢. 67), 8. 26, post, p. 912

(s) 1 Hale, 32.

() R. v. Mary R. [I887), Palles, C.B.,

toxication, the same rule as to irresponsi-
bility would apply.

(u) 1 Hale, 43.  Blackstone says (4 Com.
27), that though a legislator establish
iniquity by a law, and command the sub-
jeet to do an act contrary to religion and

sound morality ; yet obedi to such
laws, while in be Nt extenu-
ation of civil guilt before the municipal

tribunal ; though a different decree will be
pronounced in foro conscientice,
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may form such excuse, provided they continue all the time during which
the party remains with the rebels (v).  The rule is sometimes stated that
obedience to usurped power, which would otherwise be treason, is excused
only where actual physical compulsion is used, or directly available ().
And in general the person committing a crime will not be answerable if
he was not a free agent, and was subject to actual physical force at the
time the act was done.  Thus, if A, by foree takes the arm of B., in which
is a weapon, and therewith kills ("., A. is guilty of murder, but B. is not :
but if it is only a moral force put upon B., as by threatening him with
duress or imprisonment, or even by an assault to the peril of his life, in
order to compel him to kill C'., it is no legal excuse (z).  Where a mob
forced several persons to go with them, and to take actual part in breaking
threshing machines, and one of them escaped as soon as he could, he
was held not to be guilty of the breaking (). An idiot or lunatic, or
a child so young as not to be punishable for his criminal act, or any
innocent agent, when made use of for the purpose of committing erimes,
is merely an innocent instrument of the procurer, who is answerable as
a principal (z). As to persons in private relations, neither a child nor
a servant is excused for the commission of any cerime, by the command or
coercion of the parent or master (a).  Sir J. Stephen expresses the opinion
that in most, if not all cases, the fact of compulsion is matter of mitiga
tion of punishment. and not matter of defence (b).

Necessity.—Closely related to compulsion is the plea which has
been described as necessity (¢) or choice of evils (d), which rests not on
physical compulsion, but on the force of temptation, or on disputations
as to whether ss of hunger or desire to save one’s own life can justify
theft or homicide. In R. v. Dudley (¢), two sailors were held not to be
excused from liability to conviction for murder, who, being adrift in an
open boat, without food, under stress of hunger killed and ate a fellow

sailor,

Coverture.— With a few obvious exceptions, a woman is not deemed
incapable of crime or excused from responsibility of erime by reason of her
sex (/). But the relationship of husband and wife creates in favour of
the wife a position of non-responsibility in certain cases of erime. A
wife cannot be made criminally liable as a principal by receiving
her hushand when his offence is treason (), nor as an accessory after the
fact to a felony committed by her hushand (4), nor is she liable, criminally,
for receiving jointly with her husband a traitor or felon (7), nor for

13: I8 St () Steph. Dig. Cr. L. (6th ed.), art
yvier,8 C. & 25
() R.v. Stratton [1780], 21 St. Tr. 1045,

L 6 S Ty 1223 s done by the Council of Madras
Axtel's case, Kel. (1), to depose and restrain the Governor, who
was acting in an arbitrary and illegal wan-
ner.  Discussed in R. v, Dudley, 11 Q.B.D.
at p. 285,

(¢) 14 Q.B.D. 273.

(7) Hawkins (1 P.C. ¢. 65, . 8) says a

1 East, P.C. 2
5C.&P. 1

(v) R. v. Crutehl
(z) 1 Hawk. 31,
208, Vide post, p. |

8 7

04,

sore Ol.<

(a) 1 Hale, 44, 516. 1 Hawk. c. 1, 8 14,

Moore, K.B. 813, Kel. (J), 34.
(b) Dig. Cr. L. (6th ed.), p. 24n.

woman may be guilty of riot
(7) 1 Hale, 47. 1 Hawk. c. 1, 8. 10.
(h) 1 Hale, 48, 621, post, p. 128,
(1) 1 Hale, 48, 621, vide post, p. 128,
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conspiracy with her husband (j) ; nor can she at common law be convieted

of stealing her husband’s goods (k).

It is not clear whether these exemp-

tions rest on the theory of identity of person created by marriage, or
upon the theory that the wife's acts in receiving her husband or con-

spiring with him are done in obedience to his will (/), because she i
the eye of the law sub potestate viri.

in
As regards crimes charged to have

been committed by husband and wife jointly, no presumption arises in
favour of the wife merely from the fact of the conjugal relation; but where
certain forms of erime are committed by a wife in the presence of her
husband, she is presumed to have committed them under his coercion (m).
It is somewhat difficult to extract from the authorities any definite and
reasoned classification of the erimes to which this presumption applies (n).

It is said that if a wife commits treason or murder (o) in company with,
or by coercion of her husbhand (p), she is criminally responsible just as if
she were a feme sole (q), and she is said by Blackstone to be responsible for

(j) | Hawk. e, 72,5 8. Y.B. 38 E
(&) 1 Hale, »H The common law qu
been to some extent changed by the Married
Women's Property Aet, 1 See post,
Vol. ii. p. 1251, tit. * Larceny.

() R. v. Manning, 2 (. & K. 903n.

(m) R. v. Baines, 69 L. J. Q.B. 681, Cf,
Brown v. Att.-Gen. of N. Z. [1808], A.C",
234, 237.

(n) The origin of the presumption is dis-
cussed by Sir James Stephen.  Dig. Cr. L.
(6th ed.) Appendix, p. 395,

(0) See R. v, Alison, 8 (. & P. 418, infra,

(p) R. v. Buncombe,

(9) 1 Hawk. e. 1, 8.1
18, 516. Kel. (J.) 31 0,
*The reason given is the heinousness of
those crimes. I find no decision which
warrants the position in the text, as to
treason, murder or robbery, Somerville's
case, 1 And. 104, which is the only case
where husband and wife have been con-
victed of treason, only shows that a wife
may be convicted of treason with her hus-
band. There Arden and his wife were
charged with procuring  Somerville to
destroy the Queen, and both found guilty,
but as none of the evidence is stated, it
may have been that the wife was the insti
gator, and both properly convicted. In
Somerset's case, which is the only case of a
wife convicted, as well as her hushand, as
an accessory to a murder, according to
3 Co. Inst, 50, the Earl and Countess were
indicted as accessories before the fact, to the
murder of Sir T. Overbury, the wife was
arraigned alone first, and pleaded guilty,
and being asked what she had to say uln
jmlumt'm of death nhuull not be given
against her, she said, *“ T can much aggra-
vate, but nothing extenuate my fault,” (2
St. Tr, 957.)  Assuming, therefore, that the
indictment was joint against both, the case
only proves that the wife may properly be
convicted upon her own confession, which
indicates that she was the more guilty

party ; as it is clear she was in this case.
See Hume's Hist. Eng. vol. 6, p. 68, &e.
But as the Earl and Countess were sepa-
rately arraigned, and on different days, and
as the indictment against the Earl, as re-
cited in his pardon (2 St. Tr. 1014), is
against him alone, T infer that the Countess
was indicted alone; if so, the case is
merely that of a wife pleading guilty to an
indictment ¢ ‘harging her alone as accessory,
and unless in such a case she either pleaded
that she committed the offence in company
with hvr husband (as it scems she may, 1
Hale, Y. B. M. 37 Ed. 111 Rot. 34),
or suc! h nppumnl to be the case upon her
trial, no question as to coercion could arise.
In R. v. Alison, 8 (. & P, 418, Patteson, J.,
mentions an old case, where a hushand and
wife, intending to destroy themselves, took
i r; the husband died, but the
red, and was tried for the mur-
der, and ** acquitted sole ground
that, being the wife of the deceased, she
was under hig control, and inasmuch as the
proposal to commit suicide had been first
suggested by him, it was considered that
she was not a free agent ;7 but T know
from the very learned judge himself that he
guarded against subseribing to the reason
given for this decision.  Probably the case
referred to is an anonymous one, Moore,
K.B. 754, where it is said, the question
was, wh it was murder in the woman,
and the recorder caused the special matter
to be found, but no decision 18 stated, nor
have 1} able to find the case elsewhere,
Before Somerville's case, 26 Eliz., and
Somerset's case [1616), 1 find no exception
to the general rule that the coercion of the
husband excuses the act of the wife. (See
27 Ass, 40, Staundf. P.C, 26, 27, 142, Poul-

ton de Pace Regis, ). Ab. Coron.
108, Ab, Coron, 130, 180, 199.) But
after those cases 1 find the fullnv«inu exeep-

tions in the Books :— Bac. Max. 57, except
treason only,  Dalton, e, H:, treason and

_
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all crimes which, like murder, are mala in se, and prohibited by the law
of nature (r). But this statement is obviously too wide, as it would include
larceny. (. 8. and his wife were indicted for the murder of a boy,
who was bound as a parish apprentice to the husband. It appeared
in evidence that both prisoners had used the apprentice in a most cruel
and barbarous manner, and that the wife had occasionally committed
the cruelties in the absence of the husband. But the surgeon who opened
the body deposed that, in his judgment, the boy died from debility and
want of proper food and nourishment, and not from the wounds, &e.,
which he had received. Lawrence, J., directed the jury, that as the wife
was the servant of the hushand, it was not her duty to provide the
apprentice with sufficient food and nourishment, and that she was not
guilty of any breach of duty in neglecting to do so; though, if the
husband had allowed her sufficient food for the apprentice, and she had
wilfully withheld it from him, then she would have been guilty. But
that here the fact was otherwise ; and therefore, though in foro con-
scientice the wife was equally guilty with the husband, yet in point of law
she could not be said to be guilty of not providing the apprentice with
sufficient food and nourishment (). The presumption of coercion of
a wife by a husband as to crimes committed in his presence has been
applied to the following felonies :  Burglary (¢), robbery (u), larceny and

Mavrital Coercion.
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murder, citing for the latter Mar, Leet. 12 from Bacon without the rule, and Hale fol

(which T eonceive refers to the reading of
Marrow, a Master in Chancery, in the time
of Henry VIL.  See Willes v, Bridge 3
& A. 282). | Hale, 45, 47, treason, murder
and homicide ; and p. 434, treason, murder
and manslaughter.  Kel. (J.), 31, an obiter
dictum, murder only. Hawk. b. 1, ¢. 1,
s 11, and robbery. BL
Com. vol. i. p. 444, treason and murder;
vol. iv. p. 29, treason, and mala in se, as
murder and the like. Hale, therefore,
alone excepts manslaughter, and Hawkins
oduces robbery, without any authority
forso doing ; and, on the contrary, in R. ».
Cruse, 8 C, & P. , & case is cited, where
Burrough, J., held that the rule extended
to robbery. It seems long to have been
considered that the mere presence of the
hushand was a coercion (see 4 Bl Com, 28),
and it was so contended in R, ». Cruse ; and
Bac, Max. 56, expressly states that a wife
can neither be principal nor accessory by
joining with her husband in a felony, be-
cause the law intends her to have no will ;
and in the next page he says, ** If husband
and wife join in committing treason, the
v ity of obedience doth not excuse the
wife's offence, as it does in felony.”  Now if
this means that it does not absolutely
excuse, as he has stated in the previous
page, it is warranted by Somerville's case,
which shows that a wife may be guilty of
treason in company with her husband, and
which would be an exception to the general
rule, as stated by Bacon. So also would
the conviction of a wife with her husband
for murder in any case be an exception to
the same rule.  Dalton cites the exception

lows Dalton, and the other writers follow
Hale; and it seems by no means improb
able that the exceptions of treason and
murder, which seem to have sprung from
Somerville's and Somerset’s cases, and
which were probably exceptions to the rule
as stated by Bacon, have been continued by
writers without adverting to their origin,
or observing that the presence of the hus.
band is no longer considered an absolute
excuse, but only affords a prima facie pre.
sumption that the wife acted by his coer
cion. See the learned argument of Mr.
Carrington in R, ». Cruse, 8 C, & P. 541,
Hid, In 1849, G. Manning and his
wife were jointly convicted of murder, but
the question discussed in this note was not
raised, probably because upon the evide
it was plain that she was the more active
party in the offence. The case as reported
2 (& K. 887, and 1 Den. 467, does not
advert to this question, but the charge of
the recorder to the grand jury, 2 C. & K,
903, contains some observations upon it.
See R. v. Smith, D. & B, 553 (post, p. 4),
which is quite in accordance with this note

C 8 G

(r) 4 BL Com,

e

(5) R. ». Squire and wife, Stafford Lent
Assizes, 1799,

See Pt. 2 of the Children

P 012 el seq.
. R.v. Knight, 1 C. & P,
116, R. v. Wharton, Kel. (J.), 37.
(u) to this offence the authorities are

inconsistent.  In 1 Haw 5 & 1%
robbery is said not to be within the pre-
on as to coercion. The contrary
was ruled in a ease cited in R, v, Cruse, 8 C.
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receiving stolen goods (v), forgery (w), disposing of forged notes (z), wound-
ing with intent to disfigure (y), sending threatening letters (z).

In R.v. Archer(a),on an indictment against husband and wife for jointly
receiving stolen goods, it appeared that a burglary was committed by their
two daughters. The mother and the daughters brought (b) two trunks,
and packed them with a quantity of the stolen property. The trunks were
afterwards found in London (in consequence of a statement made by the
wife, who, when the house was searched had denied that any of the
stolen goods were in it, and made various other false statements), and a
quantity of the stolen property was found concealed in different parts of
the house. On a verdict of guilty being returned against both hushand
and wife, it was held, that as the charge against the husband and wife
was joint, and it had not been left to the jury to say whether she received
the goods in the absence of the husband, the conviction of the wife could
not stand, though she had been more active than her husband (c).

In R. ». McClarens (d), on an indictment against husband and wife
for receiving stolen sugar it appeared that the husband received it in the
first instance in the absence of his wife, Some remains of the sugar were
found on searching in a sink in the kitchen, and the wife stated that she
and her daughter had washed all the sugar away, and had burnt the bags
in which it was contained, and that she thought it a hard case that she
and her husband should be at a loss of four or five pounds,  Coltman, J.,
told the jury that *if the hushband received the property, knowing it to
be stolen, and if the wife received it from him with the like knowledge,
and with the purpose of aiding and assisting him in the object which he
had in view in receiving it, by turning it to pecuniary profit or in other
like manner, although prima facie she might be supposed to be acting

& I 545, and in R, o. Torpey, 12 Cox, 45;  ally inflict any violence upon the prosecutor,
dykes, 156 Cox, 771, where  and it was held that she ought to have been
ed a wife to be acquitted  acquitted.  The facts (except as above
tment for highway rc y with  stated) were not submitted to the judges.
violence jointly with her husband, the jury — As the wife met the prosecutor at the rail
having found that she had acted under her  way station, and induced him to go to a
husband’s compulsion.  Vide ante, p. 92, lonely spot where her hushand wounded
note (g) him (see the note to the case), it is clear she

(v) | Hale, 45. 11 Hawk. e. 1,8 9. 4 was an accessory before the fact, and
BL Com. 28. Kel ().) 31, According to  responsible as such for her acts in the
some, if a wife commits larceny by the  absence of her husband, and under the
command of her husband, she is not guilty ;  statute then in force, 11 & 12 Viet. ¢. 46,

and in R, »
o i

e —————————— R ————

which seems to be the law if the hushand
be present, but not if he be absent at the
time and place of the felony committed.
1 Hale, 45. It is no ground for dismissing
an indictment for burglary or larceny as to
the wife that she is charged with her hus-
band and deseribed as his wife, for the
indictment is joint or several according as
the facts may appear, and on such an in-
dictment the wife might be convieted and
the husband acquitted, 1 Hale, 46,

(w) R.v. Hughes, 2 Lew, 229,

() R. v. Atkinson [ 1814], Old Bailey
Jan. Sess,, MS. Bayley, J. The conjugal
relation was not proved in this case,

(y) R.v. Smith, D. & B. 553. *The jury
found that the wife acted under the coercion
of the hushand, and did not herself person-

. 1, she ought to have been convicted as
such accossory,’  C. 8. (1.

(z) R. . Hammond [1787], 1 Leach, 447,

(a) 1 Mood. 143,

(b) So in the report ; gueare, bought.

(e) *The marginal note is “upon a joint
charge against husband and wife, of re-
ceiving stolen  goods, the wife cannot,
properly, be convieted, if the husband is,”
which seems not to be warranted by the
case, which, at most, only decides that
where there is no evidence whatever that
the wife was p

1, or of Iy 3
1, she ought not to be jointly con-
vieted with her husband,” €. 8, G,
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under the coercion of her husband, that was rebutted by the active part
which she took in the matter with the intention above mentioned. But
if the part she took was merely for the purpose of concealing her husband’s
guilt, and of screening him from the consequences, then she ought to be
acquitted. A wife cannot be convicted of harbouring her husband, when
he has committed a felony, and the mere circumstance of her attempting
to conceal what may lead to his detection appears to come within the
same principle.”

In R. v. Brooks (¢), on an indictment against a wife for receiving stolen
goods, it appeared that her hushband stole the goods from a shop, and
delivered them into her hands.  Whether the articles were stolen at one
or at several times, or delivered to the prisoner at one or at different times,
did not appear. The husband absconded, his house was searched, and
a box taken from the prisoner, after a struggle on her part to retain it
It contained pawn-tickets which related to the stolen goods. The prisoner
pledged some of the stolen goods, and had made false statements about
them. Parker, B., told the jury that, as her husband had delivered the
stolen articles to the prisoner, the law presumed that she acted under
his control in receiving them; but that this presumption might be re
butted : if therefore they were satisfied that at the time when the prisoner
received the articles she knew that they were stolen, and in receiving
them acted not by reason of any coercion of her husband, but voluntarily,
and with a fraudulent intention, she might be found guilty ; and on her
being found guilty the questions were reserved, whether the direction was
right, and whether on the evidence there was any case for the jury ; and
it was held that the case failed on both points ; if there had been plenty
of evidence there would have been no case to go to the jury; but it
appeared that there was no evidence at all (/).

In R. ». Banks (¢), on an indictment for larceny, it appeared that the
goods were found in the house of the prisone

8 husband, who was a blind
man, and when they were found the prisoner said she had bought them
a long time before.  Erle, J., said that if the prisoner had said nothing,
and the goods had simply been found in the house of the husband, there
would have been no evidence to go to the jury, but as she said she bought
the goods, it must be left to the jury to decide whether the goods were in
the possession of the prisoner or her husband; and he told the jury that
if they were of opinion that the goods were in the possession of the wife
without the consent and control of her husband, they must find her guilty.

In R. . Wardroper (k) the prisoner was indicted together with her

(¢) Dears. 184, her, and he does so in her absence, delivers

(/) *Thisdecision was clearly right on the
ground that there was no evidence what
ever as to the guilty knowledge or conduet
of the prisoner at the time the goods were
received., arke, B., said that, as the
prisoner received the goods from her hus-
band, it is difficult to see how she could be
guilty of this offence.”  With all deference
it is perfeetly easy to suggest cases where
a wife may be convicted of receiving stolen
goods from her husband.  Suppose she in

cites him to steal a diamond necklace for

it to her, and she wears it ; or, suppose a
thief brings stolen goods to a house, and
the husband declines to receive them, but
is induced by the wife so to do, and after
wards the husband delivers them to the
wifo ; it cannot be doubted that in these
and the like cases she may be convieted,
for the plain reason that she is acting in no
way under his S G

(4) 1 Cox,

(h) Bell, 249,

wreion (
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husband and P. for burglary and receiving. The jury found P. guilty
of housebreaking, and the wife and her husband of receiving. Part of
the stolen property was found in the house where the prisoner and her
husband lived together, and the evidence warranted the jury in convicting
the husband of receiving ; but the only evidence which affected the wife
was that, some time after the robbery, in the absence of her husband,
she produced a quantity of the stolen property, and said it was to be
destroyed, and said she had been changing some foreign money, and
thought she was going to be taken up for it, and asked a young woman
to come down, if she were taken, and say a foreign captain had given her
part of the stolen property. It was contended that there was no evidence
that she received the property either in the absence of her husband or
from any other person than him ; and that if there was evidence for the
jury the question would be whether she received it from him, and if not,
whether she received it in his absence ; but Martin, B., ruled that there
was evidence for the jury, and did not leave either of these questions to
them. On a case reserved, it was held that the questions ought to have
been left to the jury, and that it was perfectly consistent with the facts
that the goods might have heen received by the husband at his own house,
and so have come into the possession of the wife through her husband
in a manner that did not render her liable to be convicted (1).

In R. ». Matthews (j), on an indictment against husband and wife
for jointly receiving stolen fowls, it appeared that the fowls were found
in the husband’s house, and the wife said she had bought part from
people who came to the house in his absence, and that her husband bought
some at 8. market on Wednesday ; and the husband afterwards said that
he was not out of the place where he resided on the Wednesday, and had
hought * the fowls * from the person who stole them ; so that the evidence
shewed either a joint receiving by both or a separate receiving by each
in the absence of the other, and the jury found both guilty. On a case
reserved, it was held that, assuming the receiving to have been joint, the
wife was entitled to be acquitted, as the offence was committed in her
husband’s presence ; and assuming the receiving to have been separate,
the offence against both was not proved as laid, and that the husband
was rightly convicted, but the wife not (k).

In R. v. M'Athey (/), the jury found a wife guilty of stealing from
the person, and her husband guilty of receiving the property stolen,
knowing it to have been stolen, and also found that the wife acted volun-
tarily and without any restraint on the part of the hushand, and that he
received the property from his wife knowing it to have been stolen by
her, It was held, on a case reserved, that the husband was rightly
convicted of feloniously receiving the property from his wife.

In R. o. Dring (m), upon an indictment against husband and wife for

(f) Martin, B, at the trial rightly treated  shew any activity on the part of the wife
the indictment as joint and seve See 14 at the time of the receipt. See now 24 &
& 15 Viet, e. 100, 8. 14; but th was no 256 Viet, e. 96, 8. ¥, by which persons
evidence of a receipt by the wife in the  charged with a joint reipt of stolen
absence of her hushand, so as to bring the  property may be convicted of separate

case within that clause. reeeipts,
(j) 1 Den. 596, () L. & C. 250,
(/) 1 Den. 596, There was nothing to (m) D. & B. 329,
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jointly receiving stolen goods, the jury found that the wife received
them without the control or knowledge of and apart from her husband,
and that the husband afterwards adopted his wife's receipt ; and it was
held that, upon this finding, the conviction of the hushand could not he
supported. The word ‘ adopted * might mean that the husband passively
consented to what his wife had done without taking any active part in
the matter, and in that case he would not be guilty of receiving. Or,
it might mean that he did take such active part; but this rigid con
struction ought not to be put upon the word “ adopted ’ (n). But in R. »,
Woodward (o), where the thief delivered the stolen property to the
prisoner’s wife in his absence, and she then paid sixpence on account,
but the amount to be paid was not then fixed ; and afterwards the prisoner
and the thief met, agreed on the price, and the prisoner paid the balance;
it was held that the receipt was not complete till the price was fixed, and
the money paid, and consequently that the prisoner was rightly convicted
of receiving the stolen property.

Misdemeanors.—As to whether the presumption in favour of coercion
when a wife commits an offence in the presence of her husband extends
to misdemeanor, the authorities are not consistent. They display some
confusion between two distinct questions : (1) whether husband and wife
can be jointly indicted (p) for an offence, and (2) whether if the wife
is indicted, whether severally or jointly, for a misdemeanor committed
in her husband’s presence, the presumption of coercion by him arises,

It has been held a wife may be indicted and convicted with her
husband for keeping a bawdy house (¢), or gaming house ().

In R. ». Dicks (s), it appears to have been held by all the judges,
upon an indietment against a married woman, for falsely swearing herself
to be next of kin and procuring administration, that she was guilty of
the offence, though her husband was with her when she took the oath.

In R. v Cruse (f), a wife was convicted with her hushand of assault

(n) It was doubted, whether 14 & 15 bably have as great, nay, a greater, share
Viet. ¢, 100, s 14, applied to successive in the eriminal management of the house,
receipts of the whole property stolen. See  and that the offence was such as might
the Statute of Frauds (20 Car. IL. ¢. 3), generally be presumed to be managed by

17, * except the buyer shall accept part  the intrigues of the sex. This case, and
of the goods so sold, and actually receive  R. ». Ingram, 1 Salk. 384, were decided on
ever doubted that a  motion in arrest of judgment, and the Court

the same.” No one

receipt of the whole was within this section,  would presume if necessary that the wife
now embodied in s, 4 of the Sale of Goods  had acted voluntarily, and the reasons
Act, 1893 (56 & 57 Viet. ¢. 71). Cf. R, v.  given indicate that to warrant conviction
Orrig, 1 Cr. App. R, 19095 73 J. P 15 the wife must have acted voluntarily and
(0) L. & C. 122, not under coercion.” C. 8. G,
(p) In R. v. Martin, 8 A. & E. 481, hus- (r) 1 Hawk. ¢. 1, 8. 12 {. v. Dixon, 10

band and wife were convicted of obtaining  Mod. ! 1 Salk. 384 on demurrer. * By the
goods by false pretences. The judgment indictment the husband and wife ef uterque
was reversed, but not on the ground of  eorum were charged with the offence.  The
coercion, or that the indictment was joint.  Court did, it would seem, hold the indict

There is no doubt that in all misdemeanors
a wife may be jointly convicted with her
husband, as she may be proved to have
acted voluntarily.

(¢) R. v. Williams, 10 Mod. 63. 1 Salk.
384, And see Baldwin v Blackmore, 1
5, 600, *The ratio decidendi in R,
Williams was that the wife might pro

VOL. I.

ment good because it might be proved that
the wife was not under coercion.” C. 8. G

(5) [1817] 2 MS. Sum. tit. * Of Offenders,’
and MS. Bayley, J. It does not appear
whether the ratio decidendi was that the
presumption did not apply to false swearing
or that it was rebutted by the evidence

() 8C. &P 5l

H
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upon an indictment for inflicting bodily injury dangerous to life, with
intent to murder (u). A case was reserved by Patteson, J., and fully
argued before all the judges on two points, the second being as to the
application of the presumption as to coercion (v). All the judges were
of opinion that the point as to presumed coercion did not arise, as the
ultimate result of the case was a conviction for misdemeanor (w). This
decision can be explained on the ground that the presumption, if any,
was rebutted by the active part taken by the wife in the acts on which
the indictment was founded, viz., ferocious ill-treatment of her own
natural child. In R. v. Price (), on an indictment of husband and wife
for a misdemeanor in uttering counterfeit coin, it was ruled that the
wife was entitled to acquittal on the ground that she uttered the coin
in her husband’s presence. Mirehouse, Common Serjeant, after consulting
Bosanquet and Coltman, JJ., said, ‘ the judges agree with me, and I think
the reason of the thing is that the same rule which applies in cases of
felony should apply also to cases of misdemeanor like the present’ (y).
And in R. ». Torpey (2), Russell Gurney, Recorder, after consulting
Bramwell, B., appears to have ruled that the presumption applied in
favour of a wife jointly indicted with her husband for the misdemeanor
of an assault causing actual bodily harm.

The presumption as to coercion of wife by husband arises only
when the offence in question was committed in the husband’s presence (a).
Where a married woman offends alone without the company or coercion
of her husband she is responsible for her offence as much as if she were
a feme sole (b) ; and if it is of such a nature that it may be committed
by her alone, without the concurrence of her husband, she may be indicted
for it without the hushand; the husband need not be included in an
indictment for any offences to which he is in no way privy. Thus a
married woman may be indicted for riot (¢); for being a common
scold (d) ; for assault and battery (¢); for forcible entry (/); and for
keeping a bawdy house (g) ; and for trespass (h). And she may also
be indicted for larceny of goods of which she is bailee (1), or for receiving
stolen goods by her own separate act without the privity of her husband ;
or if he, knowing thereof, leaves the house and forsakes her company,

(«) Framed on 7 Wm. IV. & 1 Vict. c. 88,  cited. But gu. and see 1 Hawk. ¢. 81, 8. 6,

8. 2 (rep.), which made the offence a capital
felony. The jury returned a verdict for
misdemeanor under the power given by
7 Wm. IV. and 1 Viet. c. 88, 8. 11 (rep.).

(v) 8C. &P

(w) 8 C. & P. 558,

(x) 8C. & P. 19,

(y) Hereferred toarulingof Bayley, )., in
R. v. Conolly, M8, Durham Spring Assizes,
1829, an indictment for a misdemeanor in
uttering coin. This case is referred to as
Anon. Matthews Dig. Cr. L. 262, See
the note in 8 C. & P. 21,

(z) [1871], 12 Cox, 45, 49.

(a) Ante, p. 92,

(b) 4 Bl Com. 29. 1 Hawk. c. 1, & 13,
1 Bac. Abr. Baron and Feme (G), where
it is said in the notes, that she cannot be
indicted for barratry, and Roll. Rep. 30 is

and post, p. 585, tit. * Barratry.'
(¢) Dalt. 447,
(d) R. ». Foxhy, 6 Mod. 213, 230.
(e) Salk. 384,
(7) 1 Hale, 21.

In 1 Hawk.
v is said to be *in
respect of such actual violence as shall be
done by her in person, but not in respect
of what shall be done by others at her com-
mand, because such command is void.” The
latter proposition appearsnot to be now law
owing to the change in the status of married
women.

(9) 1 Hawk. e, 1,5 13, n. 11: 1 Bac. Abr.
204

(I;) 1 Bac. Abr. Baron and Feme (G).
(1) See R. v. Robson, L. & C. 93: and 45
& 46 Viet. c. 75.

R
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she alone shall be guilty as accessory (7) ; and though in a serious offence,
such as sending threatening letters, the husband is an agent in the
transaction, yet, if he is so ignorantly by the artifice of the wife, she
alone is punishable (k).

It is no excuse for the wife that she committed the offence by her
hushand’s order and procurement, if she committed it in his absence ;
at least it is not to be presumed in such case that she acted by coercion,
8. Morris was tried for uttering a forged order, knowing it to be forged,
and her husband for procuring her to commit the offence ; and it appeared
that her husband ordered her to do it, but that she uttered the instru-
ment in his absence. Upon a case reserved, the judges held that the
presumption of coercion at the time of the uttering did not arise, as the
husband was absent at that time ; and that the wife was properly con
victed of the uttering, and the husband of the procuring (/). In R. 2.
Hughes (m), where the prisoner was indicted for forgery and uttering
Bank of England notes, the principal witness stated, that, in consequence
of a conversation which he had had some time before with the prisoner’s
husband, he went to the husband’s shop; that the husband was not
present, but he bought of her three two pound notes, at one pound four
shillings each ; that he paid her for the notes, and was to receive eight
shillings in change ; and before he had received the change, the husbhand
looked into the room, but did not come in or interfere with the business
further than by saying, * Get on with you,” After this the witness and
the prisoner returned into the shop where the husband was ; the prisoner
gave him the change, and both the prisoner and her husband cautioned
him to be careful. The counsel for the prisoner objected that she acted
under the coercion of her husband ; that the evidence would have been
sufficient to have convicted the husband, if both the husband and wife
had been upon their trial ; and that therefore the prisoner ought to be
acquitted (n). But Thomson, B., said, ‘I am very clear as to the law
on this point. The law, out of tenderness to the wife, if a felony be
committed in the presence of the hushand, raises a presumption prima
facie, and prima facie only, as is clearly laid down by Lord Hale, that
it was done under his coercion (0) : but it is absolutely necessary that
the hushand should in such case be actually present, and taking a part
in the transaction. Here it is entirely the act of the wife; it is indeed
in consequence of a communication previously with the husband, that
the witness applies to the wife: but she is ready to deal, and has on
her person the articles which she delivers to the witness. There was
a putting off before the husband came: and it was sufficient if before
that time she did that which was necessary to complete the crime. The
coercion must be at the time of the act done, and then the law out of

(j) 22 Ass. 40. Dalt. e. 15

Taylor, 3 Burr. 1679).

(k) Hammond’s case, 1 Leach, 447. She () R.v. Morris[1814), R. & R. 270. MS,
has also been held indictable for recusancy  Bayley, J.
(Hob. 96. Foster's case, 11 Co. Rep. 62. (m) Coram Thompson, B.,, Lancaster
1 Sid. 410. Sav. 25); forestalling (Sid. Lent Assizes, 1813. MS. 2 Lew. 229,
t10. 2 Keb. 634; but see Bac. Abr. (n) He referred to 2 East, P.C. 550. 1

Ihniun and Feme (G), notes); and for Hale, 46. Ke A
selling gin contrary to 9 Geo. IL ¢. 23 (0) 1 Hale, 516. See R. v. Cohen, 11 Cox,
(Croft’s case, 2 Str. 1120, and see R. v. 99. R. v Torpey, 12 Cox, 45, anfe, p. 95

9
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tenderness refers it prima facie to the coercion of the husband. But
when the crime has been completed in his absence, no subsequent act
of his (although it might possibly make him an accessory to the felony
of the wife) can be referred to what was done in his absence.” And
it seems that the correct rule is, that if a felony be shewn to have been
committed by the wife in the presence of the husband, the prima facie
presumption is that it was done by his coercion ; but such presumption
may be rebutted by proof that the wife was the more active party, or
by shewing an incapacity in the hushand to coerce. Thus, if the husband
were a cripple, and confined to his bed, his presence would not be
sufficient to exonerate the wife (p).

Where an indictment describes a woman as the wife of a man with
whom she is jointly indicted no evidence is necessary to prove that she
is his wife (¢).

1f & man and woman are indicted together, and the woman is not
described in the indictment as the wife of the man, the onus of proving
that she is his wife is upon her. Thus, where T. W. and J. J. were indicted
for burglary, and the woman pleaded that she was married to W., and
would not plead to the name of J., the grand jury who found the bill
was sent for, and in their presence, and with their consent, the Court
inserted the name J. W., otherwise J., not calling her the wife of T. W.,
but giving her the addition of spinster, upon which she pleaded ; and
the Court told her that if she could prove that she was married to W.
before the burglary, she should have the advantage of it : but on the
trial she could not, and was found guilty, and sentenced (r). 1f a woman
indicted as a single woman pleads to the indictment, that is prima
Jacie evidence that she is not a feme covert, but is not conclusive (s). In
such a case evidence must be given to satisfy the jury that the prisoners
are in fact husband and wife (). But cohabitation and reputation
will be sufficient evidence upon such point. W.and M. A. were indicted
for disposing of forged bank notes; and it appeared that they had
lived and passed for man and wife for some months ; upon which it was
put to Gibbs, C.B., whether the woman was not entitled to an acquittal,
and he thought she was; and counsel for the prosecution at once
acquiesced (). Where, upon an indictment against a woman for har-
bouring a murderer, knowing him to have committed the murder, it was
probable that a marriage had taken place between the parties, in Ireland,
at a place where the registers were very imperfectly kept, and the parties
had for many years considered each other as man and wife, no evidence
was offered for the prosecution, with the sanction of the Court (v).

[BOOK 1.

(p) R. v. Cruse, 2 Mood. 53, Tindal, C.J.
(7) R. v. Knight, 1 C. & P. 116, Park, J.
(r) R. v Jones, Kel. (J.), 37.

(#) R. v. Quinn, 1 Lew. 1. R. v. Wood-
ward, 8 C. & P, 561, Patteson, J.

() R. v. Hassall, 2 C. & P. 434, Garrow,
B.  Quare, whether the proper course for a
woman so indicted is not to plead the wrong
addition on arraignment, as by pleading to
the felony she answers to the name by which
she is indicted.  C. 8. G.

(1) R. v. Atkinson, O. B. Jan. Sces, 1814,

MS. Bayley, J.

(r) R. v Good, 1 C. & K. 185, Alderson,
B., observed, * If the prisoner went through
the ceremony of marriage, and it should
have turned out that there was some irregu-
larity in the marriage, nevertheless if it
appeared that she had acted under the sup-
position that she was the wife of the mur-
derer, and according to the duty which she
considered to be cast upon her, the Court
would have felt it right to have inflicted a
very slight punishment upon her.’” As in

’T .
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IV. Ignorance and Mistake.—/gnorance of' Law.—The plea or excuse
of ignorance applies only to ignorance or mistake of fact, and not to error
of law. Ignorance of the law of England is not allowed to excuse any one
who is of the age of discretion and compos mentis from its penalties when
broken (w). On an indictment for a common nuisance by keeping a
lottery, the jury returned a verdict of guilty, with a recommendation
to mercy, on the ground that ‘ perhaps he did not know that he was acting
contrary to law.” This was ruled to be a verdict for the Crown, for * ignor
ance of a statute is no excuse if the statute is violated * (). The rule
applies to aliens as well as to citizens ; and it is no defence for a foreigner
charged with a erime committed in England, that he did not know he
was doing wrong, the act not being an offence in his own country (y).
Where, therefore, two Frenchmen were committed on a charge of murder
in a duel, and alleged that they were ignorant of the law of England,
and believed that acting as seconds in a fair duel was not punishable
here, as it was not punishable in France, and that this was a fair duel,
it was held that they were precisely in the same position as if they were
native subjects of England, and the Court refused to bail them (). And
as a ship, public or private, on the high seas, is, for the purpose of jurisdie-
tion over crimes committed therein, a part of the territory to which the
ship belongs, a person on board an English ship is as much amenable to
the criminal law of England as if he came voluntarily into an English
county, and ignorance of the law is no more an excuse in the one case than
in the other (a).

Ignorance or Mistake of Fact—When an act is done, the law judges
not only of the act but of the intent with which it was done. An act
done with an unlawful and malicious intent may be criminal, although
without such intent it would be innocent (b). The criminality of the
intent usually depends to a great degree on the state of the knowledge
or belief of the person who did the act. ¢ At common law an honest and
reasonable belief in the existence of facts, which, if true, would make
the act for which the prisoner is indicted an innocent act, has always been
held a good defence.” . . . * Honest and reasonable mistake of fact stands
in fact on the same footing as absence of the reasoning faculty (in infants),
or perversion of that faculty as in lunacy * (¢). Thus if a man meaning
to kill or disable a burglar in his own house, by mistake kills one of his

every case, except bigamy and criminal  quisque tenetur seive, neminem excusat, is a
conversation, living together as man uml maxim as well as of our own law as it was
wife is sufficient ¢ of the Roman.' 4 BL Com. 27, citing
(Morris ». Miller, 1 W. Plowd. 342 : and Dig. Lib. xxii. tit, 6, e. i
Woodgate v. Potts, 2 (‘ & K. 457), (hvlv (x) R. v. Crawshaw, 30 L. J. M. C. 58, 64,

seems to have been abundant evidence in (¥) R. v. Esop, 7 C. & P. 456, Bosanguet,
this » of a marriage between the parties;  J., and Vaughan, B.

but, assuming that not to be so, it is desery- (z) Barronet's case, 1 E. & B. 1.

ing of consideration whether, if a woman (u) R. v Sattler, R. v. Lopez, D. & B.

received and comforted a felon, honestly be- 5
lieving him to be her husband, that would not (h) R. v. Schofield, Cald. 397, Lord Mans-
en ttle her to an acquittal, upon the ground  field.  Cf. Dig. Lib. xxii. tit. 6, ¢. 1.
that no guilty intention could exist under (¢) R. v. Tolson, 23 Q.B.D. 168, 181,
such circumstances, but, on the contrary, Cave, J., adopted | (Iu Judicial Commit-
she was doing that which she hone nllv be-  tee in Munk of N. Piper |I'4'h
lieved to be her duty to do. ( B 00, Cf l{ . Prince, R
(w) 1 Hale, 42, " Ignorantia juris,

quod




102

Of Criminal Responsibility. [BOOK L.
own family, he is not criminally responsible (d). And, if a woman marries
again during the life of her first husband, even though he has not been
absent for seven years, she is not indictable for bigamy, if in good faith,
and on reasonable grounds, she believed her first husband to be dead
when she contracted the second marriage (¢). The rule above stated is
expressed in the phrase ‘ actus non facit reum nisi mens sit rea,” which in
substance means that * the full definition of every crime contains expressly
or by implication a proposition as to a state of mind,” and, if that mental
element 1s proved to be absent in any case, the crime so defined is not
committed (/). The latest and it would seem a perfectly correct
statement of the law on this subject is : ¢ There is a presumption that
mens rea, a knowledge of the facts which render the act unlawful, is an
essential ingredient in every criminal offence.  That presumption is,
however, liable to be displaced by the words of the statute creating the
offence or the subject-matter with which it deals, and both must be
considered * (7). The particular mental elements necessary to constitute
particular crimes (k) will be stated in the chapters dealing with each crime.
In some cases enactments by their form seem to constitute the prohibited
acts into crimes even in the absence of the knowledge and intention
necessary to constitute a mens rea (/). Few, if any, such enactments
relate to indictable offences, and usually they prohibit certain acts in the
interests of the public revenue or private property (j).
Corporations.—At common law a corporation aggregate is regarded
as in the nature of things incapable of treason, felony, or misdemeanors,
involving personal violence, such as riots or assaults (k), or of perjury (1),
or it would seem offences for which the only penalty is imprisonment or
corporal punishment (m). By the Interpretation Act, 1889 (52 & 53 Vict.
¢, 63, 8. 2) (n), (1) “in the construction of every enactment relating to
an offence, punishable on indictment, the expression person shall, unless

(d) Levett's case, Cro. Car. 538, Sce (1) See R. v Bishop, 5 Q.B.D. 259, where

post, pp. 809, 813. 4 BL Com. 27. 1 Hale,
42, 43. Cf. R. v. Dennis, 69 J. P, 256,

(¢) R. v. Tolson, 23 Q.B.D. 168,

(/) Ibid. 187, Ste See R, o
Prince, L. R. 2 €. C, R, 154, decided or
24 & 26 Viet, e. 100, &, 556 (abduction of a
girl under sixteen in reasonable belief she
was sixteen or more), The dissentient
opinion of Brett, J., contains strong reason-
ing against the conclusions of the majority
of the Court.  See 48 & 49 Vict. ¢, 69, ss.
5, 7 (post, p. M48), for statutory defence of
reasonable belief that a girl is of or over
the age of sixteen or eighteen.

(g) Toppen v. Marcus [1908], 2 Ir. Rep.
423, 425, Palles, C.B., adopting in sub-
stance the opinion of Wright, J., in Sherras
v. de Rutzen [1895], 1 Q.B. 918,921. The
question in Toppen ¢. Marcus was, whether
under 3 Edw. VIL. ¢. 44, 8. 22, a general
dealer was guilty of an offence if on making
a purchase he innocently entered in his
books as true, a false name and address
given by the seller,

(k) See Bank of N. 8. W. v, Piper [1847],
A.C. 383,

a conviction was upheld for contravening a
lunacy statute by receiving two or more
lunatics into a place not registered for luna-
tics, although the jury specially found that
the defendant honestly and reasonably
believed the persons in question not to be
lunatics. This decision has been justified
as based on the scope of the Act to the
rpose for which it was passed. R. »n

olson, 23 Q.B.D. 168, Stephen, J.

(j) Such are the Acts against piracy of
copyright works, trespass in pursuit of
game, and the sale of food, drugs, intoxi-
cants, manures, and the accuracy of weights
and measures, See Sherras v, de Rutzen
(1895, 1 Q.B. 918, Laird ». Dobell [1906),

K.B. 131. Emery v. Nolloth [1903],
2 K.B. 269.

(k) Pharmaceutical Society v. London and
Provincial Supply Assocn., 5 App. Cas, 857.

(1) Wych v. rloal. 3 Peere Wms. 310,

(m) Pearks, Gunston & Tee, Ltd. v. Ward
[1902), 2 K.B. 1, Channell, J. Hawke ».
E. Hulton & Co. Ltd. [1909], 2 K.B. 93
(Lotteries Act, 1823, =, 41).

(n) Re-enacting 7 & 8 Geo, 1V, ¢, 28,8, 14,
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a contrary intention appears, include a body corporate.” It would
seem that the common law rule affords a good guide as to the inten-
tion of a statute.r At common law, corporations are indietable for
nuisanee and breaches of publiec duty, whether existing by the com-
mon law or created hy statute, and whether the breach of duty is
by misfeasance or non-feasance. Corporations are often indicted for
non-repair or illegal obstruetion of highways (o), and it would seem
that a corporation aggregate is indietable for defamatory libel (p).
Aliens.—There is no exeeption in favour of aliens(q) from lia-
bility for offences committed in England or on British ships, either
on the ground of want of allegiance (), or ignorance of the law of
England(s). But neither the common law nor the statute law extends
to the acts of aliens outside the King’s dominions(/), or outside the
jurisdietion of the Admiralty of England(w), and the diplomatic re
presentatives of foreign states and their suites are for the purposes of
criminal law of England regarded as resident in the conntry of which

they are aceredited(v), and there is some doubt as to the eriminal

liability of an alien enemy, e.g., a prisoner ol war(u

R. v. Birmingham & Gloncester £) In Mortensen v, Peters | 1906], 8
Railway, 2 Q.B. 47 And see Att J Fraser Just.), 93, the Scots Court of
r. London & North-Western R " Justiciary held that ander 58 & 59
[1900], 1 Q.B. 8. See post, Bk, xi Viet, e 42, s 10, a foreigner could he
‘Nuisanes, convicted of fishing in o reign vessel

p) 5 App. Cas, 857, 870, per Lord at a point outside the tervitorial waters
Blackburn of the DBritis rown I'his decision
q) to statutes bhinding aliens, sed while it ma in accord with the
Y.B13 IV. p. 9, pl. & terms of the relevant statutes

I'he allegiance of an alien who is nittedly not in accord with inter
is in British territory, is local and tem national law See Parl, Deb, (4th ser
Porary wmd  commensurate with the s vol, 169, p, 987
protection of the English law which he () Vide ante, p. 31
obtains by his presence See de Jager (r) See Diplomatie Privileges Act
r. Att-Gen. for Natal [1907], A.C. 326 1788 (7 Ann. ¢, 12) st 290
Wharton, Conflict of Laws (2nd ed.), (w) See R. r. Molier ost, 188n

S0 R Tohnson, 6 East, 503 De
(%) Ante, p. 101, Jager oo Att-Gen, of Natal, ubi supra
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CANADIAN NOTES.
OF CRIMINAL RESPONSIBILITY,

Justification or Excuse, Common Law Rules Retained.—Code sec.
16.

Infancy.

(a) Infant Under Seven not Responsible—Code see, 17,

(b) Under Fourteen, Conditional Responsibility.—Code seec. 18.

(¢) Under Fourteen, not Capable of Rape.—Code sec. 298,

A charge of perjury cannot be sustained against a boy under four-
teen years without proof of guilty knowledge of wrong-doing. Code
sec. 18 has not changed the common law, which presumed against guilty
knowledge where the accused was under the age of fourteen years.
R. v. Carvery, 11 Can. Cr. Cas. 331.

Section 18 refers exclusively to mental eapacity to judge between

. right and wrong. R. v, Hartlen, 2 Can, Cr, Cas. 12,

No one under the age of fourteen years can commit rape. See, 298.

Unsoundness of Mind.

Lunatic mot Responsible—A case may be reserved at the
instance of the Crown upon a question of law as to whether there was
any evidence of insanity to support the jury’s verdict of not guilty
upon that ground. R. v. Phinney (No. 1), 6 Can. Cr. Cas. 469,

Without evidence to go to the jury, the prisoner cannot be acquitted
upon the plea of insanity. If there is in such a case to be any appeal
after a conviction, it must be on the ground that the evidence is so
overwhelming in the favour of the insanity of the prisoner that the
Court will feel that there has been a miscarriage of justice. A new
trial should not be granted if the evidence were such that the jury
could reasonably convict or acquit. R. v. Riel (No. 2), 1 Terr. L.R. 63.

The rule laid down by the Judges in reply to a question put to them
by the House of Lords, in McNaghten’s Case, 4 St. Tr. (N.S.) 847,
that the accused was guilty if at the time of committing a erime he
knew that he was acting contrary to law, was followed and applied in

|
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R. v. Riel (No. 2), 1 Terr. L.R. 63, and leave to appeal was refused by
the Privy Council, 10 A.C, 675,

The fact that the accused was so mentally defective that he was
seized with an uncontrollable impulse to do the eriminal act, although
cognizant of its nature and quality and that the act was wrong, does
not constitute a defence in law. The King v. Creighton, 14 Can. Cr.
Cas. 349.

Ignorance and Mistake.

Of Law.—lgnorance of law is not a good defence. Code see, 22;
R. v. Brinkley, 12 Can. Cr. Cas. 454; R. v. Mailloux, 3 Pugsley (N.B.)
493 ; R. v. Moodie, 20 U.C.Q.B. 399.

Of Fact—Ignorance of fact is an excuse where mens rea is an
essential ingredient of the offence charged. R. v. Sellars, 9 Can, Cr.
Cas. 153.

Compulsion.—Compulsion by threats is, in certain circumstances,
an excuse of certain offences, Code see. 20,

Compulsion of a wife by her hushand is not to be presumed because
the offence by the wife is committed in the presence of the husband.

. Code see. 21.

The former common law principle that a wife was exempt from lia-
bility in certain eriminal acts upon the ground of ccercion on the part
of her husband, did not apply where the wife had committed the
offence by her husband’s order or procurement if she had committed
it in his absence. R.v. Williams, 42 U.C.Q.B. 462. And a plea of com-
pulsion was rebutted by proof that the wife was the more active party,
even when the offence was committed in the presence of her husband.
R. v. Williams, 42 U.C.Q.B. 462; R. v. Howard, 45 U.C.Q.B. 346; R. v.
MacGregor, 26 O.R. 115.

Corporations.—A corporation is not subject to indictment on a
charge of any crime, the essence of which is either personal criminal
intent or such a degree of negligence as amounts to a wilful incurring
of the risk causing injury to others. Consequently there is no judg-
ment or sentence applicable to a convietion of a corporation for man-
slaughter. R.v. Great Western Laundry Co., 3 Can. Cr. Cas. 514.

The liability of a corporation to summary conviction was affirmed
in R. v. Toronto Railway Co., 2 Can. Cr. Cas. 471, and denied in Ex
parte Woodstock Elee. Lt. Co., 4 Can. Cr. Cas. 107.
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Sections 247 and 252, as to want of care in the maintenance of
dangerous things, do not extend the eriminal responsibility of corpora-
tions beyond what it was at common law. Ihid.

Although a corporation may not be guilty of manslaughter, it may
be indicted under Code see. 222, and possibly under see. 284, for having
eaused grievous bodily injury by omitting to maintain in a safe con-
dition a bridge or strueture which it was its duty to so maintain, and
this notwithstanding that death ensued at onee to the person sustain-
ing the grievous bodily injury. R. v. Union Colliery Company, 3 Can,
523, 4 Can, Cr. Cas. 400, 31 S.C.R. 81.

Under see. 247 the corporation may be indieted for omitting with-

Cr, Cas.

out lawful exe

se to perform the duty of avoiding danger to human
life from anything in its charge or under its control. The faet that the
consequence of the omission to perform such duty might have justified
an indictment for manslaughter in the case of an individual is not a
ground for quashing the indictment. Union Colliery Co. v. R., 4 Can,
Cr, Cas, 400, 31 S.C.R. 81.

There are offences, such as assanlts, which it is physically impos-
sible for a corporation to commit, but for such offences as they can
commit, whether of misfeasance or malfeasance, and for which the pre-
seribed punishment is one they can be made to endure, they are as
amenable to the eriminal law as are natural persons. R. v. Central
Supply Association, 12 Can. Cr. Cas. 371,

Administering the Law.—For freedom from eriminal responsibility
when administering the law, see Code sees, 24“ 25, 26, 27, 28, 29, 30, 31,
32, 33, 34, 35, 36, 37 and 38.

Protection from Criminal Responsibility.—Seetions 27, 28 and 29
deal only with eriminal responsibility while in eases to which see. 26
applies, the sentence or process is a justification both as to civil and
eriminal responsibility,

A peace officer execating a warrant of arrest which he believes to be
good is exempt from eriminal responsibility therefor by this section,
although the warrant was bad on its face as following a convietion also
bad on its face. Gaul v. Township of Ellice (1902), 6 Can, Cr. Cas. 15.

A police officer is not the agent of the municipal corporation which
appoints him to the position and, if he is negligent in performing his
duty as a guardian of the publie peace, the corporation is not respon-
sible for such negligence in provinees where the English common law

applies.  McCleave v. City of Moneton, 6 Can, C'r, Cas. 219,
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Defective Process.—A search warrant affords absolute justification
to the officer executing it if it has been issued by competent authority
and is valid on its face, although the warrant may in fact be bad and
although it be set aside by reason of a failure to comply with legal
requirements. Sleeth v. Hurlbert (1896), 3 Can. Cr. Cas. 197, 25 Can.
S.C.R. 620,

A conviction for resisting a sheriff’s officer will be supported not-
withstanding the fact that the date of the judgment under which it
was issued was erroneously stated therein, such an error being an
irregularity only and amendable. R. v. Monkman, 8 Man. R. 509,

And a warrant of commitment which is valid on its face is a justi-
fication to the constable who executes it, although the imprisonment it
directs is not authorized by law. R.v. King, 18 O.R. 566.
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CHAPTER THE FIFTH.
OF PARTIES TO THE COMMISSION OF CRIME.
SecT. I.—PRELIMINARY.

WHEN two or more persons are to he brought to justice for participa-
tion in the same erime, questions arise as to the degree in which they
have participated, i.c., whether they are principal offenders, acces-
sories, or abettors, or whether their participation is innocent so that
the acts done by them do not make them participes eriminis. At com-
mon law the question of the exact degree of complicity was of more
importance than under the statutes which now govern trial and pun-
ishment of participators in crime.

To make a man responsible for a erime, whether felony or misde-
meanor, it is not essential that he should be present at the place
where the erime takes effect, if he has, in fact, set in motion the agen-
cies by which the erime is effected. Controversies in respeet of venue
or jurisdiction arise when the erime is initiated in one country and
takes effect in another, or is initiated in one judicial distriet and takes
effect in another(a). But in case of absence from the scene of the
erime, to make a man responsible as a prineipal offender, he must
have set in foree physical agencies or have employed an innocent
agent.

Innocent Agent.—If a child under years of diseretion, a madman,
or any other person of defective mind, is incited to commit a erime,
the ineiter is the principal ex necessitate, though absent when the thing
was done(b). In point of law, the act of the innocent agent is as much
the act of the procurer as if he were present and did the act himself (¢).
Where the prisoner had induced a child of the age of nine years to
take money from his father's till and give it him, Wightman, J., left
it to the jury to say whether the child was an innocent agent, that is,
whether he knew that he was doing wrong or was acting altogether
unconsciously of guilt and at the dictation of the prisoner(d).

The rule also applies in the case of libels published through
the agency of the post office(e), or the transmission of poison
by the hands of a person of any age, who is ignorant of its
nature (f) and for the purpose for which he is to deliver it
to the person intended to be killed or injured, or the uttering
of a forged document through a person who does not know that
it is forged(g). It is not essential that the principal should he
present at the place where the erime takes effect. This is obvious in

(a) Discussed anfe, p. 52 (e) R. v. Johnson, 7 East, 65.

(b) Fost. 349. Kel. (J.) 52, (f) Fost. 349,

(¢) See R. v. Brisac, 4 East, 163, (9) R. v. Palmer, 1 B. & P, (N.R.)
ante, p. 53, 6.

(d) R. v. Manley, 1 Cox, 104,
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the cases of crimes such as libels and false pretences and threatening
letters transmitted by post, and also applies in cases where poison is
placed for another person, and is taken by him in the absence of the
person who placed it (h).

A prisoner went to a die-sinker and ordered four dies of the size of a
shilling to be made, stating them to be for two whist clubs. Before
making them, the die-sinker communicated with the officers of the Mint,
who directed him to execute the prisoner’s order, which he did by making
the first and third dies, and from these counterfeit shillings could be
coined, 1t was held that the prisoner was the principal, as the die
sinker was an innocent agent (j). Where the prisoners applied to an
artist to engrave a copy of the coupons of the Netherlands Bank, and
the artist suspecting that there was an intention to defraud, communicated
with the Dutch consul, and under his direction, employed persons to
engrave the plate in pursuance of the orders given him : it was held that
the :n'ti~l was an innocent agent (k).

3. in London, and 8. on the Continent, were engaged in planning the
ry of a plate, as appeared by letters which had passed between them.
Ilu- order for the plate was given by B, to an innocent agent in England
hefore 8. came to England. ~ On his arrival he and B. went to the manu
facturer, and the ]ul:m' was given to them. It was contended that B.
was the principal, and that 8. was only an accessory before the fact, and
that it was the same as if B. had engraved the plate, and, if so, 8. was
only an aceessory. Tindal, C.J., said: * That reasoning would be good
if the actual maker had been a guilty party, because he would stand in
a different position to those who had counselled him to the commission
of the erime.  But it altogether fails where the immediate agent is an
innocent one.  Then, those who have plotted and arranged that he
should do the particular act are themselves principals. Suppose the
prisoners had been both abroad, and that, having planned the forgery,
one of them had given the order for the plate by letter, can it be doubted
that they would be indictable as principals ; and can it make any differ-
ence that one of them is in this country ¢ It seems to me, then, that
the circumstance of the immediate agent in this forgery being an innocent
person renders the rule of law as to principal and accessory inapplicable.”
And Alderson, B., said : “If a person does an act of this kind, with a
guilty intent, he is not the agent of any one. If he does it innocently,
he is the agent of some person or persons ; and if two have agreed to
employ him, he is the agent of both. In this case, therefore, it is a ques-
tion for the jury whether the prisoners were jointly acting in procuring
this plate to be made. 1If they were, then the engraver acts on behalf
of both, It makes no difference whether they were in England or else-
where ; when they have once agreed to do the thing, the act of one is
the act of all, although the rest be absent at the time ' (/).

The prisoner was indicted for forging a receipt for 5. in the name of
W. 8., who had gone to America ten years before. On receipt from the

(k) Fost. 349. Steph. Dig. Cr. Law (k) R. v Valler, 1 Cox, 84, Gurney, B.,
(6th ed.), 30. Kel (J.) 52, 4 Co. Rep. and Wightman, J.

446, (1) R.v. Bull, 1 Cox, 281, Ante, p. 52.
(j) R. v. Bannen, 2 Mood. 309,

forg
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prisoner of a letter addressed to M. 8., M. 8. sent a letter containing a post-
office order, directed to W. 8. This letter was opened by B., who wrote
to the prisoner and informed him of the receipt of the post-office order.
The prisoner wrote a letter in reply enclosing one purporting to conxe from
W. 8., desiring B. to obtain payment of the post-office order, and saying
that he was ‘ at liberty to sign his hand,” if necessary, to the post-office
order. In consequence of this letter B. signed the name * W. 8.” to the
post-office order, and received the money and transmitted the balance,
after paying the expenses, 4. 17s. 6d., to the prisoner. B. stated that
he considered the letter gave him sufficient authority to sign the name
“W. 8., which he wrote in his ordinary hand, without imitating any
person’s signature, It was urged that in order to constitute forgery
the writing of the name by an innocent agent must be as if it were the
act of the person whose name was written. Here the signing was as an
agent, and the prisoner had only been guilty of giving an authority,
which he had no right to give. B. did not sign as W. 8., but on the ground
that he was authorised to sign W. 8.’s name for him. Secondly, it was
not sufficient to give an innocent agent ‘ liberty * or licence to do an act
to make the party giving such licence a principal, for a bare permission
would not make a man a principal (m). Platt, B., after consulting Pollock,
(.B., “ We agree in thinking that as B. was an innocent agent, the sign-
ing the name W, 8. by him is just the same as if it had been signed by the
prisoner himself, and that it is therefore a forgery. We also think that
the terms of the letter, which induced B. to sign, are quite immaterial,
as it was in consequence of that letter that the name was written’ (n).
But if a person who receives and utters a note knows that it is forged,
the person who gave it will not be punishable as a principal (0); and
where a person, having incited another to lay poison, is absent at the
time of laying it, he is an accessory only, though he prepared the poison,
if the person laying it is amenable as a principal; but is punishable as a
principal if the person laying the poison is not so amenable (p).

Secr, IL—PriNcipALs AND AccEssoRriEs IN FELONY,

All persons who take any part in the commission of a felony are in
construction of law felons (¢) : but at common law a distinction is drawn
in the case of felony between—(i.) Principals in the first degree; (ii.)
principals in the second degree, or accessories at the fact ; (iii.) accessories
betore the fact ; (iv.) accessories after the fact., This distinction was of
importance with reference both to procedure and punishment: but
much of the earlier case law on the subject has been rendered obsolete by
legislation.

(i.) Principals in the First Degree.
1. Principals in the first degree are those who have committed the

Jact with their own hands or through an innocent agent (r), whether
the fact be a complete crime or an incitement to commit crime,

(m) R. v. Maddock, 2 Russ. C. & M. (0) R. v. Soares, R. & R. 25.
p. 946 (4th ed.). 1 Russ, C. & M. 57 (4th (p) Fost. 349,
ed.), and 1 Hale, 616, were cited, (g) Fost. 417.

(n) R. v Clifford, 2 C. & K. 202, (r) Vide ante, p. 104.
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2. In treason and in misdemeanor all persons participating are liable
as principals. (Vide post, p. 138.)

The first count of an indictment charged the prisoners with uttering
a counterfeit sixpence to A., and on the same day uttering another to B. ;
the second count with uttering to C.; and a third count with uttering
to D. The prisoners were in a town together all the day in question,
and in the evening quitted a public-house together, having first changed
their clothes for the purpose of disguise. Kach of them uttered three
bad sixpences, made in the same mould, and of the same metal, to shop
keepers living within a short space of each other, and the prisoners were
found together immediately afterwards with counterfeit money on their
persons, but there was no proof that they were together at either of the
utterings. There were other facts to shew a community of purpose.
On these facts, Erskine, J., at first called on counsel for the prosecution
to elect against which of the prisoners he intended to proceed. Tt was
then contended that if the prisoners jointly provided themselves with
the coin for uttering, and shared the proceeds afterwards, they were
jointly guilty of each act of uttering ; that in misdemeanor there being
no accessories, the acts which would make them accessories before the
fact in felony made them principals on this charge, and that at all events
one of them could be convicted of the two utterings on the same day,
and the other of the single uttering, of which he was guilty, on one of the
other counts. Erskine, J., then directed the trial to proceed, and in
summing up told the jury, that if two persons, having jointly prepared
counterfeit coin, planned the uttering, and went on a joint expedition,
and uttered, in concert and by previous arrangement, the different pieces
of coin, then the act of one would be the act of both, though they might not
be proved to be actually together at each uttering, It might be different
if, having possession of the counterfeit coin, they shared it between them,
and each went his own way, and acted independently of the other. If
they thought they were acting in concert in the utterings charged, they
should convict on the whole indictment. If they thought they were
uttering independently of each other, they might convict one of the two
utterings on the first count, and the other on the other counts (s).

So, where, on an indictment against G. and J. for uttering counterfeit
coin, it appeared that the uttering was by J. in the absence of G.; but
that both were together before the uttering, under circumstances which
left no doubt of their joint engagement in a common purpose of uttering
base shillings and sharing in the proceeds, Talfourd, J., directed the
jury that if they thought (. was engaged on the evening in question with
J. in the common purpose of uttering counterfeit shillings, having one
stock of such coin, for their mutual benefit ; and if, in pursuance of such
purpose, J. uttered the shilling, they ought to find G. guilty, subject to
the question of law whether the actual presence of (., in or so near the
neighbourhood as to amount to association in the very act, was necessary
to support the charge. The jury found both guilty ; but, in deference
to the authority of R. v. Else (¢) and R. v, Page (), the question whether

(s) R. v. Hurse, 2 M. & Rob. 360, (u) 2 Mood. 290,
() R. & R. 42,
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(i. was properly convicted was reserved for the opinion of the judges ;
who were unanimously of opinion that he was rightly convicted, on the
ground that, at common law, persons who in felony would have been
accessories before the fact, in misdemeanor were principals, and there-
fore R. v. Else and R. v. Page were wrongly decided (v).

(ii.) Principals in the Second Degree.

Principals in the second degree are those who were present, aiding and
abetting at the commission of a felony. They are often termed aiders
and abettors, and sometimes accomplices : but the latter appellation will
not serve as a term of definition, as it includes all the participes eriminis,
whether they are considered in strict legal propriety as principals in
the first or second degree, or merely as accessories before or after the
fact (w).

Presence actual or constructive.—A person may be a principal in
the second degree in felony even if by reason of age or sex physically
incapable of being a principal in the first degree (z). In order to render
a person a principal in the second degree, he must be present aiding and
abetting at the fact, or ready to afford assistance if necessary, as when
one commits a murder, and another keeps watch and ward at some con-
venient distance (y). But a person may be present, and, if not aiding
and abetting, be neither principal nor accessory : as, if A. happens to be
present at a murder and takes no part in it, nor endeavours to prevent
it, or to apprehend the murderer, this course of conduct will not of itself
vender him either principal or accessory (2).

The presence need not be a strict actual immediate presence, such a
presence as would make him an eve-witness or ear-witness of what passes,
but may be a constructive presence. So that if several persons set out
together, or in small parties, upon one common design, felonious or
unlawful in itself, and each takes the part assigned to him; some to com-
mit the fact, others to watch at proper distances and stations to prevent
surprise, or to favour, if need be, the escape of those more immediately

() R. v Greenwood, 2 Den. 453, over-  length it became settled law that all persons

ruling R. v. Hayes, 2 Cox, 68, and R. v.  present, aiding and abetting, when a felony
West, 2 Cox, R. v Skerritt, 2C. & P. 18 committed, are principals in the second
427, appears also to fall with this ruling. degree. Coal-heaver's case, 1 Leach, 66.

(w) Fost. 341, The course and order of  And gee Fost, 428, and R. v. Towle, R. & R.
proceeding against offenders founded upon 314, This law was by no means settled till
the distinction between principals in the  after the time of Edward 111, ; and so late
first degree and principals in the second  as the first of Queen Mary a f justice
degree, appears to have been unknown to  of England strongly doubted of it, though

the most ancient writers on our law, who
considered the persons present aiding and
abetting in no other light than as accessories
at the fact (Fost, 347). But as such acces-
sories they were not liable to be brought to
trial till the principal offenders had been
convicted or outlawed, the course of jus-
tice was frequently arrested by the death
or escape of the principal, or from his re-

ining unk n_or led.  With a
view to obviate this mischief the judges by
degrees adopted a different rule: and at

indeed it had been sufliciently settled
before that time,

(x) 1 Hale, 636.  R. v. Eldershaw, 3 C. &
P. 396, boy under fourteen principal in
second degree in rape. R, v Lord Balti-
more [1768], 4 Burr. 2179. R, v. Ram, 17
Cox, 609, women principals in second
degree in rape.

() 1 Hale, 615, Fost, 360, 4 BL Com.

RN
(z) 1 Hale, 439,  Fost. 350,
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engaged ; they are all, provided the fact be committed, in the eye of
the law present at it ; for it was made a common cause with them ; each
man operated in his station at one and the same instant, towards the
same common end, and the part each man took tended to give counte-
nance, encouragement and protection to the whole gang, and to insure
the success of their common enterprise (a). But there must be some par-
ticipation ; therefore if a special verdict against a man as a principal
does not shew that he did the act, or was present when it was done, or
did some act at the time in aid which shews that he was present, aiding
and assisting, or that he was of the same party, in the same pursuit, and
under the same expectation of mutual defence and support with those
who did the fact, the prisoner cannot be convicted (b). So, if several are
out for the purpose of committing a felony, and upon alarm and pursuit
run different ways, and one of them maim a pursuer to avoid being taken,
the others are not principals in that maiming (¢). And it has been held
not sufficient to make a man a principal in uttering a forged note, that
he came with the utterer to the town where it was uttered, went out with
him from the inn where they put up a little before he uttered it, joined
him again in the street a short time after the uttering, and at a distance
of 150 yards from the place of uttering, and ran away when the utterer
was apprehended (d). In R. v, Brady (e), on an indictment for forging
and uttering a cheque, Graham, B., is reported to have said: ‘It has
frequently been held that what would amount to a constructive presence
i at common law will not be sufficient upon an indictment under a statute.
- A case under this statute occurred before me at Derby (/).  Two persons
went in concert to utter a forged note ; one went into a shop to utter it,
whilst the other remained at some little distance in the street ; it was
objected that the latter was not liable as a principal. I saved the point ;
and the judges were of opinion that the utterer only was liable” (¢). The
general rule applies to offences by statute as well as at common law, viz.,
that all present at the time of committing an offence are principals,
although one only acts, if they are confederates, and engaged in a common
design, of which the offence is part (y). And where three persons were
charged with uttering a forged note, other acts done by all of them jointly,
or by any of them separately, shortly before the offence, may be given in
evidence to shew the confederacy and common purpose, although such
acts constitute distinet felonies (). And what was found upon each may
be proved against each to make out such confederacy, although it were
not found until some time after the commission of the offence (7).

K. and M. were indicted for stealing oats. K. was hired by the
prosecutor to draw oats in sacks from a vessel to the prosecutor’s ware-
house, and M. was employed by the prosecutor to load the sacks into

v

- (a) Fost. 350, 2 Hawk. c. 29, ss. 7, 8. (¢) O. B. June, 1813. 1 Stark. Cr. P'L
See R. v. Howell, 9 C. & P. 437, Little- 84n.
dale, J. R. v. Vanderstein, 10 Cox, 177 (f) This scems to be R. v. Brady, ubi

(Ir.). supra,
] (b) R. v. Borthwick, 1 Dougl. 207, (9) R. v Tattersal, East. T. 1801. MS,
| (¢) R. v. White & Richardson, R. & R.  Bayley, J.
: 99. (k) Id. ibid.
= (d) R. v. Davis & Hall, East, T. 1806, (1) 1d. ibid.
1 MS. Bayley, J.; and R. & R. 113.
-
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trams belonging to K. on which they were carried. Whilst one load
was being conveyed to the warehouse, K. said to M., * It's all right,” and
shortly afterwards M. emptied some oats out of two sacks which were
on a tram close to the vessel, into a nosebag which he then placed under
the tram. K., at this time, was absent with a load, but returned in a few
minutes to the vessel with an empty tram, took the nosebag from under
the tram, where M. had placed it, and put it on the tram, and drove off
with it, M. being, at the time K. took the nosebag from under the tram,

n the vessel, which lay close to the tram, and within three or four yards
of K. It was submitted that K. was entitled to be acquitted, as he was
not present at the time when the oats were stolen. Maule, J., said : ‘1
think the evidence shews that this was all one transaction, in which both
concurred ; and I think both having concurred, and both being present
at some parts of the transaction, both may be convicted * (j).

Upon an indictment for larceny against H. and G., it appeared that
(. was the foreman of the prosecutor, a canvas manufacturer, but had no
authority to sell any yarn. On one occasion H. sent his servants to the
warehouse of the prosecutor to bring away yarn, and G. delivered with
the yarn an invoice made out in the name of the prosecutor. Subse-
quently, H. sent two of his men to the warehouse of the prosecutor, and,
on arriving, they found H. and G. there. Some yarn was pointed out
as the yarn which they were to take to H.'s premises : and they there-
upon, in the presence of H. and G., carried away the yarn in question.
When H. was charged he produced the invoice which (. gave him on
the first occasion, and stated that, except on that occasion, he had had
no dealings with him. It was submitted that H. was only guilty of
receiving the yarn, knowing it to have been stolen, but Coltman, J.,
held that if H. knew that in the transaction in question G. was, in fact,
committing a felony, he, as well as G., was guilty of the same felony ;
and, therefore, the question for the jury was whether, at the time of the
pretended sale by G., H. knew that G. was exceeding his authority and
defrauding his master (k).

(Gloing towards the place where a felony is to be committed in order
to assist in carrying off the property, and assisting accordingly, will not
make the party a principal if he was at such a distance, at the time of the
felonious taking, as not to be able to assist in it.  The prisoner and J. 8.
went to steal two horses ; J. 8. left the prisoner half a mile from the place
in which the horses were, and brought the horses to him, and both rode
away with them. Upon a case reserved, the prisoner was held to be an
accessory before the fact only, not a principal, because he was not present
at the original taking (/). Where a servant let a person into his master’s
house, in order that he might steal his master’s money, and he continued
in the house till the robbery, but the servant left the house before the
robbery was committed, it was held that the servant was an accessory
before the fact (m). On an indictment for stealing in a dwelling-house,
it was proved that a servant had unlocked the door of the house, in order

(j) R.v. Kelly, 2C. & K. 370. Maule,J.,, & R. 421.
refused to reserve the point. (m) R. v. Tuckwell, €. & M. 215, Cole-

(k) R. v. Hornby, 1 C. & K. 305. ridge, J. It is not stated how long hefore
(1) R. v. Kelly, MS. Bayley, J., and R.  the theft the servant left.
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that another person might get in and steal the property, which he did
about twenty minutes after the servant had lejt the house. 1t was contended
that, as it was clear that if the servant had been indicted for house-break
ing and stealing he might have been convicted (n), that shewed that he
was guilty of stealing the money, for that could not depend upon the form
of the indictment. But it was held that the servant was only an acces-
sory before the fact to the offence charged in the indictment (0). Where
three prisoners were jointly indicted for maliciously wounding with
intent to maim, &e., and one of them did not come up and take any part
until the wound had been inflicted by the others, it was held that the
latter only could be convicted, though the former kicked the prosecutor
several times after he came up (p). So, if two prisoners go to a house,
intending to commit a theft in it, and one enters first and is apprehended,
and then the other enters and commits the theft, the former is only an
accessory before the fact (¢).

But where a man committed a larceny, in a room of a house, in which
room he lodged, and threw a bundle containing the stolen property out
of the window to an accomplice who was waiting to receive it, the judges
came to a different conclusion. The accomplice was indicted and con-
victed as a receiver ; and the learned judge before whom he was tried
was of opinion, that as the thief stole the property in his own room, and
required no assistance to commit the felony, the conviction of the accom-
plice as a receiver might have been supported, if the jury had found
that the thief had brought the goods out of the house, and delivered
them to the accomplice ; but as the jury had found that the thief threw
the things out of the window, and that the accomplice was in waiting
to receive them, he thought the point fit for consideration. And the
judges were of opinion that the accomplice in this case was a principal,
and that the conviction of him as a receiver was wrong (r).

So, where on an indictment against G. for stealing, and H. for receiv-
ing pork, it appeared that the prisoners went together to the prosecutor’s
warehouse, and G. went into the warchouse and took the pork out of a
tub, and brought it out of the warehouse and gave it to I., who had
remained on the outside, and who was not in a position to see what (.
did in the warehouse, but was sufficiently near to have rendered him
aid in case he had been taken into custody ; that is to say, the evidence
was sufficient to have convicted him as a principal in the second degree ;
and the jury having found H. guilty, upon a case reserved upon the
question whether a person who was a principal in the second degrec
could, under the above circumstances, be convicted as a receiver of the
goods stolen, the judges were unanimously of opinion that he could not ;
and, therefore, the conviction of H. was wrong (s).

(n) R. v. Jordan, 7 C. & P. 432,

(0) R. v. Jefferies & Bryant, Gloucester
Spr. Ass. 1848, Cresswell and Patteson,
JJ., 3 Cox, 85, MSS. C. 8. G. The decision
seems to turn on the length of the interval
between the departure of the servant and
the arrival of the thief.

(lp) ]‘; v. M'Phane, C. & M. 212; Tin-

al, C.J.
(g) R. v. Johnson, C. & M. 218, Maule,

J., and Rolfe, B.

(r) R. v. Owen, 1 Mood. 96,

(s) R. v. Perkins, 2 Den. 459. ¢ This case
must not be taken to decide that a principal
cannot, under any circumstances, be a re-
ceiver, as the marginal note would seem to
indicate. If a principal were to deliver the
goods to another, and afterwards at a dis-
tance from the place where the felony was
committed were to receive them again,
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An indictment charged 8. with stealing 18s. 64., and C, with receiving
the same. 8. was a barman at a refreshment bar, . went up to the
bar, called for refreshments, and put down a florin. 8, served (., took
money from his master’s till in the presence of (',, and gave to ', 18s. 6d.
change for the florin, which (', pocketed. There was evidence of recogni-
tion and common purpose between 8, and (', 8, was convicted of stealing,
and . of receiving the 18s. 64. It was held, that upon the evidence,
the jury should have been directed that they might convict C. as a
principal in the second degree, and that he was not properly convicted
as a receiver (f).

Common Purpose.—In order to make a person who is present when
a felony is committed a principal in the second degree, there must be a
community of purpose with the party actually committing the felony, at
the time when the felony is committed. One count charged H. and M.
with stealing from the person ; another charged them with feloniously
receiving the stolen property. H. was walking by the side of the
prosecutrix, and M. was seen just previously following behind her. The
prosecutrix felt a tug at her pocket, found her purse was gone, and, on
looking round saw H. behind her, walking with M. in the opposite direction
and saw her hand something to M. The jury were directed that, if they
did not think, from the evidence, M. was participating in the actual
theft, it was open to them on these facts to find him guilty of receiving.
The jury found H. guilty of stealing and M. guilty of receiving ; and it
was held that the direction was right, as to make M. a principal in the
second degree there must have been a community of purpose with H.
in the actual stealing (u).

And if several act in concert to steal a man’s goods, and he is induced
by fraud to trust one of them in the presence of the others with the pos-
session of the goods, and then another of the party entices the owner
away, in order that the party who has obtained such possession may
carry the goods off, all will be guilty of felony, the receipt by one, under
such circumstances, being a felonious taking by all (v). So, where a
prisoner asked a servant, who had no authority to sell, the price of a
mare, and desired him to trot her out, and then went to two men, and
having talked to them, went away, and the two men then came up and
induced the servant to exchange the mare for a horse of little value, it
was held that if the prisoner was in league with the two men to obtain
the mare by fraud and steal her he was a principal ().

If a murder is committed in prosecution of some unlawful purpose,
even a bare trespass, all persons who went to give assistance, if need were,
in carrying the unlawful purpose into execution, are guilty of murder.

But this applies only where the murder is committed in prosecution of

some unlawful purpose, in which the combining parties united, and for
the effecting whereof they are assembled ; for unless this appears, though

there can be no duuht that he might be (:) R. v Standley, MS. Bayley, J., nu-l

convicted as a receiver.” C, 8, G, R. & R. 305, R, v, County, MS. llnyh\
(1) R. v. Coggins, 12 Cox, 517 (C. ¢, R.).  As tu liability for larceny by aiding uud
(1) R. v. Hilton, 1 Bell, 20, referred to  abetting as ring dropping, see R, v. Moore,

in R. v. Coggins as R. v. M'Ewin. In R. v, 1 Leach, 314.

Cogging, Blackburn, J., approved the dircc- (w) R. v Sheppard, 9 C. & P. 121, Cole-

tion in R. v. Hilton. ridge, J
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the person giving the mortal blow may himself be guilty of felonious
homicide, yet the others who came together for a different purpose will
not be involved in his guilt (). Thus, where three soldiers went together
to rob an orchard : two got upon a pear-tree, and the third stood at the
gate with a drawn sword in his hand ; and the owner’s son coming by
collared the man at the gate, and asked him what business he had there,
whereupon the soldier stabbed him ; it was ruled to be murder in the
man who stabbed, but that those on the tree were innocent. It was
considered that they came to commit a small, inconsiderable trespass,
and that the man was killed upon a sudden affray without their knowledge.
But the decision would have been otherwise if they had all come thither
with a general resolution against all opposers ; for then the murder would
have been committed in prosecution of their original purpose ().

Where on a trial for murder the case for the Crown was, that the
prisoner and J. had followed the deceased for the purpose of robbing
him, and that, in pursuance of that object, one or both of them struck the
deceased on the head and killed him, and the preceding passage was
cited for the prisoner : Bramwell, B., told the jury, ‘ The rule of law is
this : if two persons are engaged in the pursuit of an unlawful object,
the two having the same object in view, and, in the pursuit of that common
object, one of them does an act which is the cause of death under such
circumstances that it amounts to murder in him, it amounts to murder
in the otheralso. The cases which have been referred to may be explained
in this way. The object for which the parties went out was a compara-
tively trifling one, and it is almost impossible to suppose that if one had
committed a murder whilst engaged in the pursuit of such an object,
the act could have been done in furtherance of the common object they
had in view, which was comparatively so unimportant. Suppose two
men go out together, and one of them holds a third man for the purpose
of enabling his companion to cut that man’s throat, and his com-
panion does so, no one could doubt that they were both equally guilty
of murder. Therefore, if you find the common unlawful object in the
two prisoners, and death ensuing from the act of J. in pursuance
of that common unlawful object, under such circumstances that it was
murder in him, it is your duty to find the prisoner guilty * (z).

Where there is a general resolution against all opposers, whether such
resolution appears upon evidence to have been actually and explicitly
entered into by the confederates, or may be reasonably collected from

CHAP. V.]  Of Principals and Accessories in Felony.

(«) Fost. 351 2 Hawk. c. 29,s. 9.

L& P, 437, per Little-

some goods, The question was, whether
this was felony in all ; and Holt, C.J., citing

, O

R. v. Howel
J

(¥) Fost. 353. Case at Salisbury, Lent
izes, 1697, MS. Denton & Chapple, 2
), 8. 8. R. v, Skeet, 4 F. & F.
931, And see R. v. Hodgson and others,
I Leach, 6; and an Anon. case [1664],
1 Leach, 7, note (a), where several soldiers,
who were employed by the messengers of
the Secretary of State to assist in the appre-
hension of a person, unlawfully broke open
the door of a house where the person was
supposed to be ; and having done so, some
of the soldiers began to plunder, and stole
VOL. 1.

the case, says, ‘ That they were all engaged
in an unlawful act is plain, for they could
not justify breaking a man’s house without
making a demand first ; yet all those who
were not guilty of the stealing were acquit-
ted, notwithstanding their being engaged
in one unlawful act of breaking the door ;
for this reason, because they knew not of
such intent, but it was a chance oppor-
tunity of stealing, whereupon some of them
did lay hands.’
(2) R. v. Jackson, 7 Cox, 357,
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their number, arms, or behaviour, at or before the scene of action, and
homicide is committed by any of the party, every person present in the
sense of the law when the homicide is committed will be involved in the
guilt of him who gave the mortal blow (¢). Thus where several persons
are together for the purpose of committing a breach of the peace, assault-
ing persons who pass, and, while acting together in that common object,
a fatal blow is given, it is immaterial which struck the blow, for the blow
given under such circumstances is in point of law the blow of all, and
it is unnecessary to prove which struck the blow (b).

. But this doctrine applies only to assemblies formed for carrying into
execution some common purpose, unlawful in itself.  For if the original
intention was lawful, and prosecuted by lawful means, and opposition is
made by others, and one of the opposing party is killed in the struggle,
in that case the person actually killing may be guilty of murder or
manslaughter, according to the circumstances ; but the persons engaged
with him will not be involved in his guilt, unless they actually aided and
abetted him in the fact ; for they assembled for another purpose which
was lawful, and consequently the guilt of the person actually killing
cannot by any fiction of law be carried against them beyond their original
intention (¢).

1t is submitted that the true rule of law is, that where several persons
engage in the pursuit of a common unlawful object, and one of them
does an act which the others ought to have known was not improbable
to happen in the course of pursuing such common unlawful object, all
are guilty.

When several are present and abet a fact, an indictment may lay it
generally as done by all, or specially, as done by one and abetted by the
rest (d). Or if the punishment for principals in the first and second
degrees is the same, all may be indicted as principals in the first
degree (e).

Homicide Cases.—If several persons are present at the death of a
man, they may be guilty of different degrees of homicide, as one of murder
and another of manslaughter ; for if there is no malice aforethought in
the party striking, but malice in an abettor, it will be murder in the latter,
though only manslaughter in the former (/). Several persons conspired
to kill E., and set upon him accordingly, when 8., who was a servant to
one of them, seeing the affray and fighting on both sides, joined with his
master, but knew nothing of his master’s design. A servant of E., who
supported his master, was killed. The Court told the jury that malice
agamst K. would make it murder in all those whom that malice affected,
as the malice against E. would imply malice against all who opposed the
design against E.: but, as to 8., if he had no malice, but took part

(a) Fost. 353, 3564. 2 Hawk. c. 20, 8. 8. According to the old practice it was thought

See post, p. 721, * Murder.’
(b) R. v. Harrington, 5 Co:
tin, B. See the Sissinghur
aud others cited post, Bk. ix.
(¢) Fost, 354, 355, 2 Hawk.
(d) 2 Hawk. ¢. 23, &, 76, and c. 25, s. 64,
R. v. Young, 3 T. R. 98.
¢) This is so even in a case of rape.

x, 231, Mar-

i p. 721,
o

-house case

better to charge the parties according to
the facts as intended to be proved. R. v
Vide, Fitz. Corone, pl. 86. R. v. Burgess,
1813, Tr. T. Post, p. 931 ef seq. As to
common law indictments for murder against
several, sce R.» Gordon, 1 Leach, 515;
1 East, P.C. 352.
(/) 1 East, P.C. 350.

_ﬂ
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suddenly with those who had, without knowing of the design against K.,
it was only manslaughter in him. The jury found 8. guilty of man
slaughter and three others of murder, and the three were executed (y).

If the person charged as principal in murder be acquitted, a conviction
of another charged in the indictment as present aiding and abetting him
in the murder, is good. Holt, C.J., said : ‘ Though the indictment be
against the prisoner for aiding, assisting, and abetting A., who was
acquitted, yet the indictment and trial of this prisoner is well enough, for
all are principals, and it is not material who actually did the murder * (£).
And all who are present aiding and assisting are equally principals with
him who gave the stroke whereof the party died, though they are called
principals in the second degree (i). 8o that if A. is indicted for homicide,
or manslaughter, and C. and D. for being present and assisting A., and A.
does not appear, but C. and D. appear, they shall be arraigned ; and if
convicted shall receive judgment, though A. neither appears nor is out-
lawed (j). And if A. is indicted as having given the mortal stroke, and
B. and C. as present, aiding and assisting, and upon the evidence it appears
that B. gave the stroke, and A. and C. were only aiding and assisting,
it maintains the indictment, and judgment may be given against them
all ; for it is only a circumstantial variance, and in law it is the stroke of
all that were present aiding and abetting (k).

Where the first count charged D. as principal in the first degree in
the murder of W. C. by shooting him with a gun, and P. as being present
aiding and abetting D., and the second count charged P. as principal
in the first degree, alleging that he ‘afterwards’ assaulted ‘ the said W. C.,
&e., and D. as being present aiding and abetting P.; the jury found
both guilty, but added that they were not satisfied which of the prisoners
fired the gun, but were satisfied that one of them fired the gun, and that
the other was present aiding and abetting. It was thereupon submitted
that, the prisoners being charged differently in the two counts, the jury
must be instructed to find them guilty on one or the other of the counts
only ; but Coltman, J., thought that, as the evidence equally supported
either count, it was not necessary to give any such direction, and there-
fore told them that if they were satisfied that one of the two fired the gun,
and that the other was present aiding and abetting, they were both liable
to be found guilty, and the jury returned a general verdict of guilty.
Upon a case reserved, the conviction was held right, for both counts
substantially related to the same person killed and to one killing (1).

Where a count charged A. with murder, and B. and C. with being
present aiding and abetting in the commission of the murder, and it
appeared that A. was insane at the time of committing the murder, it
(k) 1 Hale, 438. Plowd.

Mackalley, 9 Co. Rep. 676.
350,
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. Salisbury [1553], Plowd. 100.
See 1 Hale, 446, and post,

98a. R. »
1 East, P.C.

() R.v. Wallis, 1 Salk. 334,
1 Leach, 300 : 1 East, P. s

() 1 Hale, 437. Plowd. 100a. An-
ciently the man who gave the fatal stroke
was considered the principal, and those
present only accessories,

(j) 1 Hale, 437. Gittin’s case, Plowd.
98, 100 : 75 E. R, 155.

R. v. Taylor,
1

R. v. Turner, 1 Lew. 177, Parke, B,
R. v. Phelps, C. & M. 180.

(!) R. v. Downing, 1 Den. 52, Maule, J.,
diss. See2C, & K. 382, for the indictment.
Now the proper course in such case would
be simply to allege that the prisoners
murdered C., according to 24 & 25 Vict.
¢ 100, 8. 6; post, p. 818,

12
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was held that B. and C. could not be convicted on this count (m). Where
a count charged B. and C. as principals in the first degree with a murder,
and it appeared that A., an insane person, collected a number of persons
together, who armed the.aselves, having a common purpose of resisting
the lawfully constituted authorities, A. having declared that he would
cut down any constables who came against him, and a constable having
come with his assistants, and a warrant to apprehend A., A., in the
presence of B. and C., who were two of his party, shot one of the assistants ;
it was held that the prisoners were guilty of murder as principals in the
first degree, and that it was no ground of defence that A. and his party
had no distinct or particular object in view when they assembled together
and armed themselves ; because, if their object was to resist all opposers
in the commission of any breach of the peace, and for that purpose the
parties assembled together and armed themselves with dangerous weapons,
however blank the mind of A. might be as to any ulterior purpose, and
however the minds of the prisoners might be unconscious of any particular
object, still, if they contemplated a resistance to the lawfully constituted
authorities of the country, in case any should come against them while
they were so banded together, there would be a common purpose, and they
would be answerable for anything which they did in the execution of it (n).

Of Parties to the Commission of Crime.  [BOOK L

(iii.) Aecessories Before the Fact.

An accessory before the fact is he who, being absent at the time o the
offence committed, procures, counsels, commands, or abets another to
commit a felony (o). The term accessory is in practice confined to cases
of felony. It is not used with reference to high treason (p). In crimes
under the degree of felony there are no accessories : but all persons con-
cerned therein, if guilty at all, are principals (4). Those who by hire,
command, counsel, or conspiracy, or by shewing an express liking, appro-
bation, or assent to another’s felonious design of committing a felony,
abet and encourage him to commit it, but are so far absent when he
actually commits it that he could not be encouraged by the hopes of
any immediate help or assistance from them, are accessories before the
fact (r). Thus, if A. bids his servant to hire some one, no matter whom,
to murder B., and furnishes him with money for the purpose, and the
servant procures (., a person of whom A. never saw or heard to commit
the murder, A, is an accessory before the fact to the murder by C. (s).

procurement or counsel, and he in law is a
procurer.  In a strict sense he who caused
a forgery to be done is a forger himself, and
should be so charged in the indictment ;
R. v. Stocker, 5 Mod. 138,  The assent here
mentioned must be understood of an assent

(m) R. o Tyler, 8 C. & P, 616, Denman,
C.J. Sed queere.
(n) R.e. T
(0) 1 Hale,
(p) 2 Hawk. ¢
Fost. 341. 4 Bl Com. &

ibid,
2 &2

Viet. c. M, 5, 2,
5. Hale, 613

(¢) R. v. Burton, 13 Cox, 71. 1 Hale,
G613, 4 BL Com. 36,

(r) 2 Hawk. ¢. 20,5, 16, Cf. 1 Hale, 435,
as to homicide. Coke in speaking of forgery
says (3 Inst, 169) that to cause is to pro-
cure or counsel one to forge ; to assent is to
give his assent or agreement afterwards to
the procurement or counsel of another;
to consent is to agree at the time of the

to the design of forging, before the fact of
the forgery committed (2 East, P.C. 973),

since, according to Hale, (1 P.C. 684) an
assent after the fact committed makes not
the party assenting guilty or principal in
forging ; but it must be a precedent or
concomitant assent.

R. v. McDaniel, 19 St.
2 Hawk. ¢. 29, 8s. 1, 10,

(s) Fost. 125,
Tr. 746, 789.
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But words which amount to bare permission will not make an accessory,
as if A. says he will kill J. 8., and B. says, * You may do your pleasure for
me,” this will not make B. an accessory (£). And it seems to be generally
agreed that he who barely conceals a felony which he knows to be intended
is guilty only of misprision of felony, and shall not be adjudged an
accessory (u). The same person may be a principal and an accessory in
the same felony, as where A, commands B. to kill C., and afterwards
actnally joins with him in the fact (v).

Probably, in point of law, any degree of incitement, with the actual
intent to procure the commission of the crime, is sufficient, and it is no
defence to shew that the crime was not committed in consequence of the
incitement, but from some other motive (see 2 Stark, Ev. 8, 2nd ed.).

dut there must be some degree of direct incitement. The prisoner, at. the

request of a pregnant woman who wished to procure abortion, obtained
corrosive sublimate for her at her instigation, and influenced by
a threat that she would destroy herself if she did not get it. He knew
the purpose for which she wanted it, but though he gave it to her for that
purpose, he was unwilling that she should use it, and did not administer
it to her, nor cause her to take it. She, however, took it for the purpose
assigned, and died in consequence. On a case reserved, it was held that
the prisoner was not an accessory before the fact (). The facts of the
case would have been sufficient to convict the prisoner upon a charge of
procuring or supplying poison, under sect. 59 of the Offences Against
the Person Act, 1861 (24 & 25 Vict. ¢. 100) (2).

Where the prisoner held the stakes for a prize fight, which resulted
in the death of one of the combatants, Cockburn, (".J., said : * To support
an indictment for being accessory before the fact to manslaughter,
there must be an active proceeding on the part of the prisoner. He is
perfectly passive here, all he does is to accept the stakes ™ ().

At common law the offence of an accessory before the fact was
regarded as so different from that of a principal in the second degree,
that where a woman was indicted as an accessory before the fact, it was
held that she could not be convicted of that charge upon evidence proving
her to have been present aiding and abetting ; it being clearly admitted to
be necessary to charge a principal in the second degree with being present,
aiding and abetting (2).

Where D. was indicted for a burglary, and with stealing goods in the
house, and V. as an accessory to ‘ the said burglary,” and D. had been
acquitted of the burglary, but found guilty of the larceny, and V. found

(1) 1 Hale, 6

(u) 1 Hale, 61 2 Hawk. c. 29, & 23,

() 2 Hawk. ¢. 29, &. 1, where it is said
also that he may be charged as principal
and accessory in the same indictment ; but
this was not allowed (R Madden, 1
Mood. 277; R. v. Galloway, ibid. 234) until
11 & 12 Viet, ¢. 46, 5. 1. In Atkins’ case, who
was tried for the murder of Sir E. Godfrey
two indictments were found against him,
one as principal, the other as accessory ;
and he was arraigned upon both at the
samo time. But the first was abandoned,

and evidence given only in support of the
second ; the verdicts appear, however, to
have been pronounced successively, 7 St
Tr. 231,

(w) R, v. Fretwell, L. & C. 161: 31 L. J.
M.C. 145.

(x) Post, p. 864.

(y) R. v. Taylor, L. R. 2 C. C. R. 148:
44 L.J. M. C. 67: 13 Cox, 68.

(z) R. v. Gordon, 1 Leach, 515; 1 East,
P.C. 352.  And see Heydon's case, 4 Co.
Rep. 42b,
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guilty as accessory, it was objected that as the jury had acquitted the
principal of the burglary, the accessory must be acquitted altogether.
But a great majority of the judges were of opinion that, as D. acted in
order to detect the other prisoner, he was free from any felonious intent,
and therefore the charge against V., as accessory, of course could not he
supported (a).

1f an Act of Parliament enacts that an offence shall be felony, though
it says nothing of accessories before or after, yet virtually and conse-
quentially those who counsel or command the offence are accessories
hefore the fact (b), and those who knowingly receive the offender are
accessories after (¢).

Statutes as to Accessories. The Legislature, in statutes concerning
accessories before the fact, has not confined itself to any certain mode of
expression ; but has rather chosen to make use of a variety of words all
conveying the same general idea. In the Accessories and Abettors
Act, 1861 (24 & 25 Vict. c. 94) (d), which contains general provisions
applicable to all felonies, whether at common law or under any statute,
past or future, the words used to describe an accessory before the fact
are, ‘ whosoever shall counsel, procure, or command any other person
to commit any felony’ (s. 2). The other Criminal Law Consolidation
Acts of 1861, and most modern Acts, use the word accessories simply,
without further words descriptive of the offence (¢). Some early statutes
have the words abetment, procurement, helping, maintaining, and counsel-
ling (1'); or aiders, abettors, procurers, and counsellors (7). One de-
scribes the offence by the words command, counsel, or hire (£) ; another
calls the offenders procurers or accessories (1). One having made use
of the words comfort, aid, abet, assist, counsel, hire, or command, im
mediately afterwards, in describing the same offence in another case,
uses the words counsel, hire, or command only (j). One statute calls
them counsellors and contrivers of felonies (k) ; and many others make
use of the terms counsellors, aiders, and abettors, or barely aiders and
abettors. Upon these different modes of expression, all plainly descriptive
of the same offence, Foster, J., thinks it may be safely concluded that in
the construction of statutes we are not to be governed by the bare sound,
but by the true legal import of the words ; and that every person who
comes within the description of these statutes, various as they are in
point of expression, is in the judgment of the Legislature an accessory
before the fact ; unless he is present at the fact, and in that case he is
a principal (I).

(a) R. ». Danclly & Vaughan, 2 Marsh, (k) 1 Ann. st. 2, ¢. 9 (rep.).
571; R. & R. 310, (/) That is, a principal in the first degree
(b) 1 Hale, 613, 614, 704. 3 Co. Inst. if the actual perpetrator, or a principal in
0. the second degree if only an aider and
(¢) R. v. James, 24 Q.B.D. 439, abettor, Fost. 131. And see Fost. 130,
(d) Post, p. 130. where, speaking of a case in 1 And. 195, in

() The same will be found in some early ~ which an indictment was held to be suffi-
statutes : 31 Eliz. c. 12, 8. 5 (rep.); 21 Jac.  cient, though the words of the statute of

o

I c. 6 (rep.). Ph. & M. were not pursued, the words
(f) 23 Hen. VIIL c. 1, 8 3 (rep.). excitavit, movit, et procuravit, being deemed
(g) 1 Ed. VL. ¢. 12, 8. 13 (rep.). tantamount to the words of the statute and
(h) 4 & 5 Ph. & M. c. 4 (vep.). descriptive of the same offence, he says that
(7) 39 Eliz. c. 9, 8. 2 (rep.). he takes that case to be good law, though
(7) 3 Will. & M. ¢. 9 (rep.). he confesses it is the only precedent he has
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It is an incontrovertible principle of law that he who procures the
commission of a felony is a felon (m); and when he procures its com-
mission by the intervention of a third person, who is not an innocent
agent (n), he is an accessory before the fact ; for there is nothing in the
notion of commanding, hiring, counselling, aiding, or abetting, which
may not be affected by the intervention of a third person without any
direct immediate connection between the first mover and the actor.
And a peer was found guilty of murder, upon evidence which shewed
that he had contributed to the murder, by the intervention of his lady
and of two other persons who were themselves no more than accessories,
without any sort of proof that he had ever conversed with the person
who was the only principal in the murder, or had corresponded with him
directly by letter or message (o). For it is not necessary that there
should be any direct communication between an accessory before the
fact and the principal offender.

In all felonies there may be accessories before the fact except in those
felonies which by judgment of law are sudden and unpremeditated.

Manslaughter.—Such are some cases of manslaughter and the like (p).
But there are cases of manslaughter where there may be accessories
before the fact. Upon an indictment for manslaughter it appeared that
the death of the prisoner’s wife was caused by swallowing sulphate of
potash for the purpose of procuring abortion, she believing herself to be
pregnant, although in reality she was not. The prisoner purchased the
sulphate of potash, and gave it to his wife in order that she might swallow
it for the above-mentioned purpose, but he was absent at the time when
she swallowed it. For the prosecution, it was contended that the wife
committed a felony in swallowing the sulphate of potash, and as death
ensued therefrom, she also committed murder (¢); that the prisoner
was an accessory before the fact to this felony, and to the consequent
murder, and might be tried under 11 & 12 Vict. c. 46, s. 1 (r), and that,
although the evidence shewed his offence was murder, yet it would
support an indictment for manslaughter. For the prisoner it was con
tended that there could not be an accessory before the fact in man-
slaughter ; but it was held, upon the facts of this case, that the prisoner
might be convicted of manslaughter (s).

Or Principals and Accessories in Felony.

met with where the words of the statute
have been totally dropped.

(m) Fost, 125, and vide ante, p. 116,

(n) Vide ante, p. 104,

(0) The case of the Earl of Somerset, in-
dicted as an accessory before the fact to the
murder of Sir Thomas Overbury, 2 St.
Tr. 951, Cf. R. v. Cooper, 6 C. & P. 535,
Parke, J.

35, Tindal, C.J., Coleridge and Coltman, J.J.
Approved R. v, Richards, 2 Q.B.D. 311.

(g) R. v. Russell, 1 Mood. 356, See R.
v. Fretwell, L. & C. 161, ante, p. 117.

(r) Repealed in 1861 (24 & 25 Vict.
. 95, 8. 1), and replaced by 24 & 25 Viet.
o. 94, 8. 1, post, p. 130,

(8) R. v. Gaylor, D. & B, 288. During
the argument, Bramwell, B., said, * Suppose

(p) Bibithe's case, 4 Co. Rep. 43. Goose’s
case, Moore (K.B.), 461 : 72 E. R. 695, Cro.
Eliz. 540. 4 Bl Com. 36. 1 Hale, 615. 2
Hawk. ¢. 20,5. 24. There may be accessories
after the fact in manslaughter,and if the prin-
oipal is found guilty of mann'laughtcr. upon
an indictment for murder, a party charged
as accessory after the fact to the murder,
may be found guilty as accessory to the
manslaughter. R. v, Greenacre, 8 C. & P,

a man for mischicf gives another a strong
dose of medicine, not intending any further
injury than to cause him to be sick and
uncomfortable, and death ensues, would
not that be manslaughter ?  Suppose, then,
another had counselled him to do it, would
not he who counselled be an accessory be-
fore the fact !’ See R. v. Smith, 2 Cox,
233, Parke, B. See the observations on
this subject, Greaves' Crim, Cons. Acts, 43
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Forgery.—1In the older authorities it is laid down that all are princi-
pals in forgery, and that whatever would make a man accessory before
the fact in felony would make him a principal in forgery (¢); but this
must be understood of forgery at common law, which is only a misde-
meanor (u). And Bothe’s case (v) decided upon 5 Eliz. c¢. 14, which
would seem to lead to a contrary conclusion, seems from its circumstances
merely an illustration of the general rule, that when a statute makes a
new felony, it incidentally and necessarily draws after it all the con-
comitants of felony, namely, accessories before and after (w).

If several combine to forge an instrument, and each executes by him-
self a distinct part of the forgery, they are all principals, though they are
not together when the instrument is completed. On an indictment for
forgery against A., B., and C., it appeared that A. and B. bought the
paper, and cut it into pieces of the proper size at their house ; it was
then taken to (., who struck off in blank all the printed part of the note
except the date line and the number, and impressed on the paper the
wavy horizontal lines. The blanks were then brought back to the house
of A, and B., where the water-mark was introduced into the paper ;
after which A., in the presence of B., impressed the date line and number,
and B. added the signature. It did not appear that '. was present at
this time. The jury found that all three concurred and co-operated in
the design and execution of the forgery, each taking his own part, and
that A. and B. acted together in completing the notes. The judges
were of opinion that, as each of the prisoners acted in completing some
part of the forgery, and in pursuance of the common plan, each was a ’
principal in the forgery ; and that although €. was not present when
the note was completed by the signature, he was equally guilty with the
others ().

So if several make distinet parts of a forged instrument, each is a
principal, though he does not know by whom the other parts are executed,
and though it is finished by one alone in the absence of the others (y).

On an indictment against 1., K., and 8., for forging a note, and against
A. and C. as accessories before the fact, it appeared that 8. made the
paper, K. engraved the plate, and struck off the impression; and D. in
the absence of 8. and K., filled up and finished the note. 8., when he
made the paper, did not know that K. or D. were to have anything to do
with the forgery ; nor did K. know, when he engraved the plate and
made the impression, that 1. or 8. were, or were to be, concerned. A,
and . were the movers, and through them all the parties were set to
work. 1. was not upon his trial, and A. and . could not properly be
tried, unless 8. and K. were to be deemed principals. The judges held that
K. and 8. were principals, that the ignorance of 8. and K. of those who
were to effect the other parts of the forgery was immaterial ; and that

(2nd ed.); and see R. v. Wilson, D. & B.  Morris, 2 Leach, 1096, note (a).

127; and R. v. Farrow, ibid. 164, (v) Goose's case, Moore (K.B.), 461,
(1) Bothe's case, Moore (K.B.), 666: 72 (w) 2 East, P.C. 973, 974.
E. R. 827. 1 Sid. 312, Sce also 2 Hawk. (x) R. v. Bingley, R. & R. 446,
e. 20, 8. 2, and authorities cited in 2 East, (y) R. v. Kirkwood, 1 Mood. 304, R. ».
P.C. 973. Dade, ibid. 307. R. v Bingley, R. & R.

(v) 2 Fast, P.C. 973; and sce R. v, 446,

‘I P!
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it was sufficient if they knew it was to be effected by somebody (z).  There
was another indictment against D. and K. for forgery. K. engraved the
plate, and worked off the impression from it, and D., in his absence,
filled up the notes ; D, was not on his trial. It was held that K. was a
principal (a).

It follows, from the two last cases, that those who procure and cause
an instrument to be forged, but execute no part of the forgery, and are
not present when it is executed, are accessories before the fact, and not
principals.

Three prisoners, 8., A., and B., were charged by the indictment with
feloniously uttering a forged bank note for £5 knowing it to be forged, &e.,
with intent to defrand the Bank of England. The indictment also con
tained the other usual counts, for forging, and for disposing of and putting
away the note with the like intent ; together with counts stating the
intent to be, to defraud the person to whom it was offered in payment.
The prisoner B. offered the note in question in payment for a pair of
gaiters at a shop in G., and the other two prisoners, 8, and A., were not
with B. at the time he so offered the note, but were waiting at P. till he
should return to them, it having heen previously concerted hetween the
three prisoners that B. should go over the water from P. to (., for the
purpose of passing the note, and when he had passed it, should return
to join the other two prisoners at P.; they all three knowing that it
was a forged note, and having been concerned together in putting off
another note of the same sort, and in sharing the produce among them.
The counsel for the prisoners 8. and A. objected, that they were not
guilty of the charge made against them in this indictment, not having been
present at the time the other prisoner uttered the note, nor so near as
to be able to aid and assist him ; and that they could be charged only
as accessories before the fact. The jury found that the forged note was
uttered by the prisoner B., in concert with the other two prisoners, and
found them all three guilty. The prisoner B. was left for execution :
but as to the other two, on a case reserved, the judges had no doubt that
they were entitled to an acquittal on this indictment charging them as
principals, they not being present at the time of the uttering, or so near
as to be able to afford any assistance to the accomplice who actually
uttered the note (b).

But where three persons were jointly indicted under 1 Will. IV, ¢. 66,
8. 19 (rep.), for feloniously using plates containing impressions of forged
foreign notes, it was held that the jury must select some one particular
time after all three had become connected, and must he satisfied, in order
to convict them, that at such time they were all either present together
at one act of using or assisted in one such act, as by two using, and one
watching at the door to prevent the others being disturbed, or the like ;
and that it was not sufficient to shew that the parties were general
dealers in forged notes, and that at different times they had singly used

(z) R. v. Kirkwood, 3 Burn's J. (D. & (b) R. v. Soares, MS. and 2 East, P.C.
W. ed.), 286: MSS. Bayley, B. R.v. Dade, 074. R. & R. 25. Cf. R. v. Badcock,
1 Mood. 307. R. & R. 249, and R. » Stewart, R. &

(a) R.v. Kirkwood, 3 Burn's J. (D. & W R. 363,
ed.), 286: MSS. Bayley, B. 1 Mood. 304,
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the plates, and were individually in possession of forged notes taken
from them (c).

And where three prisoners were indicted under the same section, for
feloniously engraving a promissory note of the Emperor of Russia, and
it appeared that the plates were engraved by an Englishman, who was
an innocent agent, and two of the prisoners only were present at the
time when the order was given for engraving the plates, but they said
they were employed to get it done by a third person, and there was some
evidence to connect the third prisoner with the other two in subsequent
parts of the transaction ; it was held, that in order to find all three guilty,
the jury must be satisfied that they jointly employed the engraver, but
that it was not necessary that they should all be present when the order
was given, as it would be sufficient if one first communicated with the
other two, and all three concurred in the employment of the engraver (d).

In R. v. Morris (¢) a wife was indicted as a principal in a forgery on
49 Geo. I11. ¢. 123, 5. 13 (rep.), and her husband as an accessory before
the fact at common law. The indictment charged 8. M. with forging
an order and certificate for receiving prize money, which had become
due to one H. T, a petty officer in the naval service, with intent to
defraud, &e. ; and J. M., with inciting, counselling, aiding, procuring, &c.,
the said 8. M. to commit the said felony. The second count charged
8. M. with having uttered the order and the certificate by the incitement
of J. M. And there were many other counts in which the offence was
charged, with some variations. The prisoner, 8. M., who was the wife of
the other prisoner, J. M., and real or pretended daughter of H. T. (a petty
officer on a King's ship), applied to a clerk in the cheque office for the
payment, of prize money then due to H. T.; and produced at the same
time the order stated in the indictment. She went away, leaving the
order with the clerk, but in about four or five days came again, when
the order was given back to her with a request that she would not apply
again until she was duly informed that the money had been remitted to
the office.  Almost immediately after this second visit, the other prisoner,
J. M., wrote a letter to the Clerk of the Cheque on the subject. On
December 8, notice was given to 8. M. that the prize money was come
in, and that she might receive the share of it to which H. T. was entitled ;
upon which she went to the office with the same order and certificate,
which she produced ; and had nearly obtained the warrant for the pay-
ment of the money, when circumstances occurred which caused suspicion,
and she and her husband were shortly afterwards apprehended. H. T.,
whose name purported to be signed to the order, could not write, and
was obliged always to make a mark whenever his signature was required ;
and the name of the officer, by whom the certificate purported to be
subscribed, was not in his handwriting. The landlord of the house in
which the prisoners lodged, stated that the prisoner, J. M., had, in two
or three instances, ordered his wife, 8. M., to go to Greenwich Hospital
respecting about £30 of prize money due to H. T., his wife’s father. He

(e) R. v. Harris, 7 C. & P. 416, Littledale  Patteson, J.
and Gaselee, J.J. (e) 2 Leach, 1006,
(d) R. v. Mazeau, 9 (. & P. 676,
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also testified that he really believed that S. M. went to receive it in
obedience to her husband's orders. And it was proved that the prisoner,
J. M., had signed a paper, stating that his wife had acted in this business
entirely under his orders and directions. It was also proved by a witness
that the prisoner, J. M., represented to him that there was about £30
prize money due to his father-in-law, H. T., and that he would be obliged
to him if he would fill up the blanks in certain papers which he produced ;
that the witness accordingly filled up the blanks, excepting the signatures ;
and that, on observing there was a spare half-sheet to the papers he so
filled up, he advised the prisoner, J. M., to send it by the post to his
father-in-law ; but that he replied that his wife would get it done. This
witness further stated, that he afterwards met the prisoner, J. M., who
then told him that he had got the papers regularly signed by H. T. and
the captain ; and that he was going to send his wife for the money. It
was submitted that as 8. M., in the part she took in this transaction,
had clearly acted under the directions and coercion of her husband, she
could not be found guilty (/) ; and that if she was innocent as a principal,
the other prisoner could not be guilty as an accessory. And the jury
having found both the prisoners guilty, on a case reserved, the twelve
judges were unanimously of opinion that the prisoner, 8. M., was guilty
of uttering the forged instrument, knowing it to be forged ; and that the
prisoner, J. M., was guilty of the offence of an accessory before the fact
at common law.

Liability of Accessory where Principal does not follow the Precon-
certed Plan. There has been much discussion as to the liability of an
accessory when the principal does not act in conformity with the plans
and instructions of the accessory. [f the principal totally and substantially
raries from the terms of the instigation, if being solicited to commit a
felony of one kind, he wilfully and knowingly commits a felony of another,
he will stand single in that offence, and the person soliciting will not be
involved in his guilt (y). Thus if A. commands B. to burn (s house,
and he in so doing commits a robbery ; now A., though accessory to the
burning, is not accessory to the robbery, for that is a thing of a distinct
and inconsequential nature (k). And if A. counsels B. to steal goods of
(', on the road, and B. breaks into (".’s house and steals them there, A. is
not accessory to the breaking the house, because that is a felony of another
kind (/). He is, however, accessory to the stealing (j). But if the prinei
pal complies in substance with the instigation of the accessory, varying
only in circumstances of time or place, or in the manner of execution,
the accessory will be involved in his guilt: as if A, commands B. to murder
(', by poison, and B. does it by a sword or other weapon or by any other
means, A. is accessory to this murder; for the murder of (. was the
object principally in contemplation, and that is effected (k). And if
A. counsels B. to steal goods in ('.'s house, but not to break into it, and
B. does break into it, A. is accessory to the breaking (/). And where
the principal goes beyond the terms of the solicitation, yet if, in the event,

(/) As to coercion, vide ante, p. 93 el seq. (j) 1 Hale, 617,
() Fost. 369. 1 Hale, 436, (k) Fost. 369, 370. 2 Hawk. c. 29, s. 20.
(h) 1 Hale, 617. 4 Bl Com, 37. 4 BL Com. 37.

(7) Plowd. 475. (/) Bac. Max. Reg, 16,
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the felony committed was a probable consequence of what was ordered or
advised, the person giving such orders or advice will be an accessory to
that felony. Thus if A. advises B. to rob C., and in robbing him B. kills
him, either upon resistance made, or to conceal the fact, or upon any
other motive operating at the time of the robbery, in such a case A. is
accessory to the murder as well as to the robbery (m). And if A. solicits
B. to burn the house of (., and B. does it accordingly ; and the flames
taking hold of the house of D., that likewise is burnt : A. is accessory to
B. in the burning of the houses both of C. and of D. The advice,
solicitation, or orders of A. were pursued in substance ; and the events,
though possibly falling out beyond his original intention, were, in the
ordinary course of things, the probable consequences of what B. did
under the influence and at the instigation of A. (n).

Where A. counselled a pregnant woman to murder her child when
it should be born, and she murdered it accordingly, A. was held to be
accessory to the murder; the procurement before the hirth being con-
sidered as a felony continued after the birth, and until the murder was
perpetrated by reason of that procurement (o).

Commission of a Crime other than that commanded. If A. com
mands B. to beat (', and B. beats him so that he dies, A. being absent,
B. is guilty of murder as principal, and A. as accessory ; the crime having
been committed in the execution of a command which naturally tended
to endanger the life of another (p). It is also said, that if one commands
a man to rob another, and he kills him in the attempt but does not roh
him, the person giving such command is guilty of the murder, because it
was the direct and immediate effect of an act done in execution of a
command to commit a felony ().

Where an indictment charged certain persons with the murder of B.
at Paris, and the prisoner as accessory before the fact, and it appeared that
two grenades were first thrown and exploded, and a third about a minute
afterwards, and that B. was one of the Gardes de Paris on duty at the
time, and that he died of wounds caused by the explosion ; Lord Campbell,
('.J., told the grand jury, ‘ as to the objection that the prisoner could
have had no intention that those who were killed by the explosion of the
grenades should be put to death, it may be observed that such a question
can only arise where the principal does not act in strict conformity with
the plans and instructions of the accessory. But here, if the prisoner
was privy to the plot, the other persons in throwing the grenades as they
did must be considered as having acted strictly in conformity with his
plans and instructions, and he is answerable as accessory for the conse
quences. It is even laid down that where the principal goes beyond
the terms of the solicitation, yet, il in the event the felony committed
was a probable consequence of what was ordered or devised, the person
giving such orders or advice will be an wccessory to that felony. . . . The
true test is, ** was the event alleged to be the crime to which the accused

(m) Fost. 370. Com. 37.
(n) Thid. (p) 1 Hale, 435. 2 Hawk. c. 29, s. 18.
(0) R. v. Parker, Dy. 186a., pl. 2. 1 4 Bl Com. 37.

Hale, 617, 2 Hawk. c. 20, s. 18. 4 BlL (q) 2 Hawk, c. 29, 5. 18.




cHAP. V.| Of Principals and Accessories in Felony. 125

is charged to be accessory, a probable consequence of the act he com-
mitted 2”7 (r).

More difficult questions arise where the principal by mistake commits
a different erime from that to which he was solicited by the accessory.
It has been said, that if A. orders B. to kill C., and he by mistake kills D.,
or aiming a blow at C. misses him and kills D., A. will not be accessory
to this murder, because it differs in the person (s). And in support of this
position Saunders’ case (1) is cited ; who, with the intention of destroying
his wife, by the advice of one Archer, mixed poison in a roasted apple,
and gave it her to eat; and the wife, having eaten a small part of
it, and having given the remainder to their child, Saunders (making only
a faint attempt to save the child whom he loved, and would not have
destroyed) stood by and saw it eat the poison, of which it soon afterwards
died. And it was held, that though Saunders was clearly guilty of the
murder of the child, yet Archer was not accessory to that murder. But
Foster, J., thinks that this case of Saunders does not support the position
(which he calls a merciful opinion) to its full extent ; and he proposes the
following case as worthy of consideration : * B. is an utter stranger to
the person of ('.; A. therefore takes upon him to deseribe him by his
stature, dress, age, complexion, &c., and acquaints B. when and where
he may probably be met with. B. is punctual at the time and place ;
and D., a person possibly in the opinion of B. answering the description,
unhappily comes by and is murdered, upon a strong belief on the part
of B. that this is the man marked out for destruction. Here is a lament
able mistake,—but who is answerable for it? B. undoubtedly is; the
malice on his part egreditur personam, And may not the same be said
on the part of A. ? The pit which he, with a murderous intention, dug
for C., D. through his guilt fell into and perished. For B., not knowing
the person of C., had no other guide to lead him to his prey than the
description A. gave of him. B. in following this guide fell into a
mistake, which it is great odds any man in his circumstances might
have fallen into. 1 therefore, as at present advised, conceive that A, was
answerable for the consequence of the flagitious orders he gave, since that
consequence appears, in the ordinary course of things, to have been highly
probable * (u).

Foster, J., then proposes the following criteria, as explaining the
grounds upon which the several cases falling under this head will be
found to turn : “ Did the principal commit the felony he stands charged
with under the influence of the flagitious advice ; and was the event, in
the ordinary course of things, a probable consequence of that felony ?
or did he, following the suggestions of his own wicked heart, wilfully
and knowingly commit a felony of another kind, or upon a different
subject 2" (v).

Countermanding.—1If A. commands B. to kill ., but before the execu-
tion thereof repents and countermands B., yet B. proceeds in the execution
thereof ; A, is not accessory, for his consent continues not, and he gave

(r) R. v. Bernard, 1 F. & F. 240: 8 St. () Plowd. 4
Tr. (N. 8.) 887, 895. (u) Fost.
(s) 1 Hale, 617. 3 Co. Inst, 51, (v) Fost

.1 Hale, 431,
371
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timely countermand to B.  But even though A. had repented, yet if B.
had not been actually countermanded before the fact committed, A.
would be an accessory before the fact ().

(iv.) Aecessories A iter the Facl.

An accessory after the fact is a person who, knowing a felony to have
been committed by another, receives, relieves, comforts, or assists the
felon (z), e.g., in the case of murder by assisting the murderer to conceal
the death or to evade the pursuit of justice (y). Any assistance given
to one known to be a felon, in order to hinder his being apprehended or
tried, or suffering the punishment to which he is condemned, seems to
be a sufficient receipt to make a man an accessory after the fact: as
where one assists a felon with a horse to ride away, or with money or
victuals to support him in his escape, or where one harbours and conceals
in his house a felon under pursuit, by reason whereof the pursuers cannot
find him; and much more where one harbours in his house and openly
protects such a felon, by reason whereof the pursuers dare not take him (z).
If A. has his goods stolen by B., and B, comes to C. and delivers him the
goods to keep for him, C. knowing that they were stolen, and that B.
stole them, or if C. receives the goods to facilitate the escape of B., or if
(. knowingly receives them upon agreement to furnish B. with supplies
out of them, and accordingly supplies him, this makes ('. an accessory.
But the bare receiving of stolen goods, knowing them to be stolen, makes
not an accessory ; for he may receive them to keep for the true owner,
or till they are recovered or restored by law (a).

Where, after setting out the conviction of a principal for robbery
of ’£100 note, an indictment alleged that the prisoner did receive, harbour,
maintain, relieve, aid, comfort, and assist the principal, knowing him
to have committed the robbery, and it appeared that shortly after the
robbery the prisoner applied to his landlady to change the note, but
did not succeed, and that the principal went to a shop to purchase some
articles, for the payment of which he tendered the note, and received a
large™part "of it in change, and that during the time he was in the shop
the prisoner was waiting outside ; Maule, J., held that there was evidence
of comforting and assisting.  If a man stole a horse, and another assisted
him in colouring and disguising him, so that he could not be known again,
that would make him an accessory. Here the prisoner assisted the party
who had stolen the note to get rid of it, and thus evade the justice of the
country (b).

Where a boy robbed the bank in which he was clerk, and the same
evening went to the room of the prisoner, a man, where he stayed twenty

(w) 1 Hale, 617, ensues there is no homicide committed,

(z) 1 Hale, 618, 4 BL Com, 37,

reenacre, 8 C, & P. 35, Tin-
ridge and Coltman, JJ. * Tt is
said that if one wounds another mortally,
and after the wound given, but before death
ensues, & person assists or receives the de-
linquent, this does not make such person
aceessory to the homicide ; for till death

4 Bl Com. 38. 2 Hawk. ¢. 20, 8. 35. But
it would seem that he is accessory to the
maliciously wounding. €. 8. G.

(z) 2jHawk. ¢. 20, 5. 26, 1 Hale, 618,
619. 4 Bl Com. 38,

(a) 1 Hale, 619,

(5) R. v. Butterfield, 1 Cox, 39,
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minutes, and both of them proceeded together that evening, by coach,
to Bristol, and thence to Liverpool, where they were apprehended before
they set sail for America, whither the prisoner had said they were going :
it was held that this was evidence to go to the jury, upon an indictment
charging the prisoner with harbouring, receiving, and maintaining the
boy, although the places in the coaches were paid for by the boy (¢). So
a man who employs another person to harbour the principal may be
convicted as an accessory after the fact, although he himself did no act
of relieving or assisting the principal (d).

Whoever rescues a felon from an arrest for the felony, or voluntarily
and intentionally suffers him to escape, is an accessory after the fact to
the felony (e) : and it has been said, that those are in like manner guilty
who oppose the apprehending of a felon (/). A man may be an accessory
after the fact by receiving one who was an accessory before, as well as
by receiving a principal (7). And a man may make himself an accessory
after the fact to a larceny of his own goods, or to a robbery on himself,
by harbouring or concealing the thief, or assisting in his escape ().

In order to support a charge of receiving, harbouring, comforting,
assisting, and maintaining a felon, there must be some act proved to have
been done to assist the felon personally ; it is not enough to prove posses
sion of various sums of money derived from the disposal of the property
stolen (i).

An indictment alleged that M. sent letters demanding money with
menaces, and that the prisoner did ‘ feloniously receive, harbour, main-
tain, and assist * the said M., knowing her to have committed the said
felony. The letters contained threats of exposing the immorality of the
prosecutor, and one of them threatened to insert a paragraph in the
* Batirist ” ; and immediately afterwards articles reflecting on the prosecu
tor appeared in that paper, of which the prisoner was the proprietor, and
on being cautioned as to the course he was pursuing, the prisoner said he
could not stop the publication of such articles in future, and referred to
M., and gave her address, and on being told that the prosecutor would
submit to a little extortion rather than have his character assailed, the
prisoner consented to wait a week that the prosecutor might be spoken
to on the subject. Notices, however, that further articles of the same
nature would be published continued to appear in the ‘ Satirist.” It
was contended that there was no evidence to prove that the prisoner
was an accessory ; it was answered that any assistance given to the
principal to enable her to carry out the object with which the felony was
committed was sufficient. Erle, J., said : * I do not agree to that proposi-
tion ; the assistance must tend to prevent the principal felon from being
brought to justice. The question is, did he, after the felony was com
plete, assist the felon to elude justice ? Tt is no part of this felony that

(¢) R. v. Lee, 6 C. & P, 536, Williams, J. (7) 2 Hawk. c. 29, 8, 27.
(d) R. v. Jarvis, 2 M. & Rob. 40, Gur- (9) 2 Hawk. ¢, 20, 8, 1.
ney, B (h) Fost. 123.  Cromp. Just. 41b, pl. 4

(¢) 2 Hawk. ¢. 20, s, 27. 1 Hale, 619; and 5.
but not the merely suffering him to escape, (7)) R. v. Chapple, 9 C. & P, 355. Law,
where it is a bare omission. 1 Hale, 619,  Recorder, after consulting Littledale, J.,
2 Hawk. ¢. 29, 8. 20. and Alderson, B,
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the money should be paid : the crime is complete as soon as the demand
is made. Can it be said, then, that by assisting in a fresh attempt to
obtain money, he aided her in concealing or even carrying out the one
completed ? ().

Where a statute makes an offence felony, without mentioning acces-
sories, yet those who knowingly receive the offender are accessories after
the fact (k). It has, however, been said, that if the statute creating the
felony, in express terms, comprehends accessories before, but does not
mention accessories aiter, there can be no accessories aiter (I). But by
others it is considered to be settled law, that in all cases where a statute
makes any offence treason, or felony, it involves the receiver of the
offender in the same guilt with himself, in the same manner as in treason
or felony at common law, unless there is an express provision to the
contrary (m). Hale says that (n) ‘although generally an Act of Parlia-
ment creating a felony consequentially brings accessories before and ajter
within the same penalty, yet the special penning of the Act in such cases
sometimes varies the case.” Thus, 3 Hen, VIL e¢. 2 (rep.), against
abduction of women, made the taking away, the procuring and abetting,
and also the wittingly receiving, all equally felonies,

It is necessary for a receiver to have had notice, either express or
implied, of the felony having been committed, in order to make him an
accessory by receiving the felon (0) ; and the felony must be complete
at the time of the assistance given to make the assistant an accessory, So
that if one wounds another mortally, and after the wound given, but before
death ensues, a person assists or receives the delinquent ; this does not
make him accessory to the homicide, for till death ensues that felony is
not committed (p).

A married woman does not become an accessory after the fact to a
felony committed by her husband by receiving him, nor does she become
a principal in receiving her husband when his offence is treason, the law
considering that she is bound to receive him and not to discover him (¢).
Nor is she liable, criminally, for receiving jointly with her husband any
offender (r).

Prosecutions against accessories after the fact grounded on the
common law are seldom instituted ; nor do they ever appear to have
had any great effect (s).

(j) R v, Hansill, 3 Cox, 507, He left  C. 8. G, Vide ante, p. 126, note (y).
the case to the jury, intending to reserve (g) 1 Hawk. c. I, 5. 10. 2 Hawk. c. 20,

the point, but the prisoner was acquitted. % 34. 1 Hale, 47, 621, R. v. Good, 1 C. &

(k) 1 Hale, 613,
() 1 Hale, 614
(m) 2 Hawk. c. 20, 8. 14,

(n) 1 Hist. P.C, 614, unless he means
the same penalty as is incurred by such
aceessories to a common law felony his
statement is inaceur

(0) 2 Hawk. ¢. 29, s,

(p) 2 Hawk. ¢ 4 BL Com. 38,
* Lapprehend it would make him acco RHOTY
to the felony of maliciously wounding.’

Ante, p. 118,

K. 185, and ante, p. V1. This applies to
no other relation besides that of a wife to
lier husband ; and the husband may be an
aceessory for the receipt of his wife. 1 Hale,
621,

(r) 1 Hale, 48, 621. But if the wife
alone, the husband being ignorant, do
knowingly receive B, a felon, the wife is
accessory and not the husband. 1 Hale,
621

(s) Fost. 372,
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Seer, 1L Miserision oF FeLony.

Misprision of felony closely resembles the offence of being accessory
after the fact to felony. It consists in concealing or procuring the con
cealment of a felony known to have been committed (¢), whether it be
felony by the common law or by statute (#). The offence differs from the
offence of the accessory in that it is not necessary to prove either privity
in the commission of the principal offence, or any active assistance of the
felon to escape from justice : but it is sufficient to shew mere silent
observation of the commission of a felony without using any endeavour
to bring the offender to justice (v), or to inform the officers of the law
of the commission of the felony, or that the accused has silently observed
the commission of a felony without any endeavour to apprehend the
offender (w). Under sect, 8 (1) of the Sheriffs Act, 1887 (50 & 51 Viet,
¢, 55), “ Every person in a county shall be ready and apparelled at the
command of the Sheriff, and at the cry of the county, to arrest a felon,
whether within franchise or without, and in default shall, on convietion,
he liable to a fine’ (z).  And it is said that it is the duty of a man to
discover the felony of another to a magistrate (y), and that the law
does not allow private persons the right to forgo a prosecution (2).
There must be mere knowledge without assent, for any assent or par-
ticipation will make the man a principal or an accessory (a). Conceal
ment of treasure trove is described as a form of misprision of felony (b).
Misprision of felony is a misdemeanor at common law, punishable by
imprisonment  without hard labour (¢). Misprision of felony is also
distinet from theft-bote (cc) and from compounding a felony ().

In 1275, the punishment of this offence in an officer was fixed by the
First Statute of Westminster (3 Edw. 1. e. 9), which enacted (as amended),
that “if any bailiff within a franchise, or without, for reward, or for
prayer, or for fear, or for any manner of affinity, conceal, consent, or
procure to conceal, the felonies done in their liberties; or otherwise
will not attach nor arrest such felons there (as they may), or otherwise
will not do their office, for favour borne to such misdoers, and be attainted
thereof, they shall have one year's imprisonment, and after make a
grievous fine at the King's pleasure, if they have wherewith ; and if they
have not whereof, they shall have imprisonment of three years.” This
enactment has been repealed and superseded by the Sheriffs Act, 1887
(50 & 51 Viet. e. 55), which enacts, sect. 29 (1), that *if a person, being a

(1) 1 Hawk. ce. 20, 3 Co. Inst. 139, () 3 Inst. 140,
1 Chit. Cr. L. 3. See Steph. Dig. Cr. L. (z) R. v. Daly, 9 C. & P 342, Gurney,
(6th ed.), p. 401. Fora dent of indict-  B.; sed queare, Is not the duty merely to
ment, see 2 Chit. Cr. L. 3 inform of the erime ?
(u) 1 Hawk. ¢ 2. (a) 4 Bl. Com. 121.  But see 1 Hale, 616,
(v) 1 Hale, 374,375, 1 Hawk. c. 59, 5. 2, (4) 4 BL Com. 121. 3 Co. Inst, 133, See
n. (1). R. v. Thomas, L. & C. 313. R. v. Toole,
(w) 1 Hale, 371-375. 3 Co. Inst. 140. Ir. Rep. 2 Ch. 36
1 Hawk. e. 59, 8. 6. See R. v, Sherlock, () {"idf post, p. 249,

LR I1CCR.20: 3L J. M C 92 (ce) 3 Co. Inst. 134. R. r. Burgess, 16
(#) Theseetionalso provides furtherpenal- — Q.B.D. 141, post, p. 570,
ties if the offender is bailiff of a franchise, (d) Post, p. 579.
VOL. 1. K
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sheriff, under-sheriff, bailiff, or officer of a sheriff, whether within a franchise
or without, does any of the following things, that is to say

(a) Conceals or procures the concealment of any felon, or

(b) Refuses to arrest any felon within his bailiwick : . . .
he shall (without prejudice to any other punishment under the provisions
of this Act) be guilty of a misdemeanor, and be liable, on conviction, to
imprisonment for a term not exceeding one year, and to pay a fine, or if
he has not wherewith to pay a fine, to imprisonment for a term not exceed-
ing three years,” The punishment in the case of other persons is imprison-
ment (without hard labour) for a discretionary time, or fine, or both (e).

Secr. IV.—TriaL AND PUNISHMENT OF Accessories To FerLony,

The procedure for the trial and punishment of accessories now rests
aimost entirely on statute (/).

The Accessories and Abettors Act, 1861, which came into operation
on August 6, 1861, after reciting that it is expedient to consolidate and
amend the statute law of England and Ireland relating to accessories
to and abettors of indictable offences, enacts as follows :

As to Accessories Before the Fact. -Sect. 1. * Whosoever shall
become an accessory before the fact to any felony, whether the same be
a felony at common law or by virtue of any Act passed or to be passed,
may be indicted, tried, convicted, and punished in all respects as if he
were a principal felon * (g).

Sect, 2. * Whosoever shall counsel, procure, or command any other
person to commit any felony (&), whether the same be a felony at common
law or by virtue of any Act passed or to be passed, shall be guilty of felony,
and may be indicted and convicted either as an accessory before the
fact to the principal felony, together with the principal felon, or after
the conviction of the principal felon, or may be indicted and convieted
of a substantive felony, whether the principal felon shall or shall not
have been previously convicted, or shall or shall not be amenable to

(¢) The old authorities speak of fine or  his absence. It was contended, that as A,

ransom at the Kiuu"n pleasure. 4 BL Com.  had been acquitted, B. must be so also;
121, whero it is said, * which pleasure of the  for the statute had only altered the form of

King must be observed, once for all, not
to signify any extrajudicial will of the
sovereign, but such as is declared by his
representatives, the judges in his courts of
justice ; voluntas Regis in curia, non in
camera.’

(f) It is an old maxim that accessorins
neqauiur naturam sui principalis (3 Co, Inst,
4 Bl Com. 36), and that an accessory
cannot bo guilty of a higher crime than his
pnnn[lb_n
(g) Taken from 11 & 12 Viet. c. 46, 5. 1,
upon which it was held, that it was no oh.
jection to an accessory before the fact being
convicted that his principal had been
acquitted. A, and B. wero jointly indicted
for stealing certain cotton. A. was ac-
quitwd and called ag a witness against B, ;
and it clearly appeared that A. had stolen
the ‘cotton at the instigation of B., and in

')Ivmlinu. and not the law, as to accessories
hefore the fact ; but it was held, that the
statute had made the offence of the acces.
sory before the fact a substantive felon)
and that the old law, which made the con-
viction of the principal a condition prece-
dent to the conviction of the accessory, was
done away by that enactment. R. r
Hughes, Bell, 242. 11 & 12 Vict. c. 46, &, 1,
was held to apply to murder (Staffordshire
Summer Assizes, 1850, Williams, J., MSS,
C. 8. G, which has always been held a form
of felony).  Anon. w. 01b. 2 Hale, 45.
3 Co. Inst. 236, Greaves' Crim. Law Cons,
Acts (2nd ed.), 20.

(h) Incitement to commit an offence
which is not in fact committed is not within
8. 1, 2, but is a misdemeanor only. R.n.
Gregory, L. R.1C.C R, 77: 36 L. J. M. C,
60, post, p. 203,
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justice, and may thereupon be punished in the same manner as any
ry before the fact to the same felony, if convicted as an ac
may be punished ’ (7).

Accessories After the Faet. - Sect. ‘Whosoever shall become an
accessory after the fact to any felony, whether the same be a felony at
common law or by virtue of any Act pased or to be passed, may be
indicted and convieted either as an accessory after the fact to the principal
felony, together with the principal felon, or after the conviction of the
principal felon, or may be indicted and convicted of a substantive felony,
whether the principal felon shall or shall not have been previously con
victed or shall or shall not be amenable to justice, and may therenpon be
punished like manner as any accessory after the fact to the same
felony, if convicted as an accessory, may be punished’ (j).

Sect. 4. ¢ Every accessory after the fact to any felony (except
where it is otherwise specially enacted) (£), whether the same be a felony
at common law or by virtue of any Act passed or to be passed, shall be
liable, at the discretion of the court, to be imprisoned in the common
gaol or house of correction for any term not exceeding two years, with
or without hard labour; and it shall be lawful for the court, if it shall
think fit, to require the offender to enter into his own recognisances,
and to find sureties, both or either, for keeping the peace, in addition
to such punishment : provided that no person shall be imprisoned lln(ll'l'
this clause for not finding sureties for any period exceeding one year,

As to Accessories Generally. —Sect. 5. “If any principal offender shall
be in anywise convicted of any felony, it shall be lawful to proceed against
any accessory, either before or after the fact, in the same manner as if
such principal felon had been attainted thereof (1), notwithstanding such
principal felon shall die, or be pardoned, or otherwise delivered before
attainder ; and every such accessory shall upon conviction suffer the
same punishment as he would have suffered if the principal had been
attainted (m).

Sect. 6. ¢ Any number of accessories at different times to any felony,
and any number of receivers at different times of property stolen at
one time, may be charged with substantive felonies in the same indict
ment, and may be tried together, notwithstanding the principal felon

ACCess(

ssory,

s of stolen
. 91, post,
might be tried with the p. 1465, .\‘. 4 is general, and may be

(/) Taken from 7 Geo. IV, c. 64,8 9 (E), (k) e.g., in the
and 9 Geo. IV, e. 54, 8. 1 (I). At common  goods, 1
law the accessor,

principal offender, but could not without
his consent be separately tried till the
principal offender had been convicted or
outlawed. 2 Hawk. c. 20, s. 45,

(j) Taken from 11 & 12V o 46, 8. 2,
At common law the accessory could not,
except by his own consent, be tried until
the guilt of the principal offender had been
ascertained by conviction or outlawry,
unless they were tried together. 2 Hawk.
o. 20, 8. 45, Fost. 360. 1 Hale, 623,
person indicted as a principal cannot be ¢
victed as an accessory after the fact. |
Fallon, L. & C. 217 (indictment lur nlvulmu
from the person). Richards v. R., 66 L. J.
Q.B. 459,

held to overlap the similar provisions of
the Criminal Law Consolidation Acts of
1861, post, p.

(I) There is now no attainder on convic-
tion of treason or felony. 33 & 34 Viet.
c. 23, 8. 1, post, p. 250,

(m) Taken frnm 7Geo, IV.c. 64,8 11 (E)
and 9 Ge o, 64,8 25 (1). At common
law an accessory could not be tried unless
the principal offender had been attainted,
s0 that if he stood mute of malice or
challenged peremptorily above the legal
number of jurors, or refused directly to
answer to the charge, the accessory could
not be tried. Fost. & 1 Hale, 625. 1
St. Tr. 314,

K2
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shall not be included in the same indictment, or shall not be in custody
or amenable to justice ’ (n).

Sect. 7. * Where any felony shall have been wholly committed
within England or Ireland, the offence of any person who shall be an
accessory either before or after the fact to any such felony may be dealt
with, inquired of, tried, determined, and punished by any court which
shall have jurisdiction to try the principal felony, or any felonies com-
mitted in any county or place in which the act by reason whereof such
person shall have become such accessory shall have been committed ;
and in every other case the offence of any person who shall be an accessory
cither before or after the fact to any felony may be dealt with, inquired
of, tried, determined, and punished by any court which shall have juris-
diction to try the principal felony or any felonies committed in any county
or place in which such person shall be apprehended or be in custody, whether
the principal felony shall have been committed on the sea or on the land,
or begun on the sea and completed on the land, or begun on the land
and completed on the sea, and whether within His Majesty’s dominions
or without, or partly within His Majesty’s dominions and partly without ;
provided that no person who shall be once duly tried either as an accessory
hefore or after the fact, or for a substantive felony under the provisions
hereinbefore contained, shall be liable to be afterwards prosecuted for
the same offence " (0).

This gection, like 7 Geo. IV.¢. 64,8, 9, from which it was framed, appears
to extend only to accessories who at common law could be tried with
or after the principal, and not to make persons triable who could not
he tried at common law as accessories (p).

By the earlier part of sect. 7, where the principal felony is wholly
committed in England or Ireland, the accessory may be tried either in
the county where the principal felony may be tried, or in the county
where the act by which he became an accessory was done. But where
the principal felony is not committed wholly in England or Ireland, the
accessory may be tried by any court which has jurisdiction to try the
principal, or in any county in which the accessory may be apprehended

or be in custody.  The object of this latter provision is to meet cases

(n) Framed from 14 & 15 Viet, e. 100,
& 15, with the addition of the words in
italies. * The Committee of the Commons
who sat on 14 & 15 Viet. e. 100, struck out
those words, not pereeiving that they wero
the only important words in the clause :
for there never was any doubt that separate
accessories and receivers might be included
in the same indictment under the circum-
stances referred to in s 15; the doubt
was, whether they could be compelled to be
tried together in the absence of the prinei-
pal, where they separately became acces-
sories, or separately received.

*The marginal note to the section * several
aceessories, &c.,”” was erroncously altered
after the Bill went to the House of Lords.
It began * separate accessories,”  because
the clause applies only to accessories at
different times. * Several ' persons may

become accessories at one and the same
time and place.” .8, G,

(0) Taken from 7 Geo. IV, c. 64, 85 0,
10 (E): 9 Geo. 1V. c. 54, ss. 23, 24 (1); and
11& 12 Viet, . 46, 8. Under those enact
ments accessories might be tried by any
Court which had jurisdiction to try the
principal, whether the principal felony had
been committed on the sea or on land, and
whether within the Queen’s dominions or
without, and where the principal felony
was committed in one county, and the act
by which the person became an accessory
was done in another county, the accessory
might be tried in either.

(p) R. v. Russell, 1 Mood. 356, where it
was held that R, could not be tried under
7 Geo, IV. ¢. 64, 8. 9, a8 accessory before the
fact to felo de se. Cf. R. v. Leddington,
0C & 1N 79, Alderson, B,




KL

ody

ted
an

lich
m
inch
o
nry
red
s
nly
er

nd

ms

ns

CHAP. V.| Punishment of Accessories to Felony. 133

where the principal felony may have been committed, either on land or
sea, out of England and Ireland. In such cases no court had jurisdiction
to try the principal until he was apprehended in England or Ireland, and
consequently where the principal in such cases had not been apprehended,
the accessory would not have been triable at all under the former enact
ments.  The words in italics cure this defect of the law.

As to Other Matters. 24 & 25 Vict. c. 94, s. 9. * Where any person
shall, within the jurisdiction of the Admiralty of England or Ireland,
become an accessory to any felony, whether the same be a felony at
common law or by virtue of any Act passed or to be passed, and whether
such felony shall be committed within that jurisdiction or elsewhere, or
shall be begun within that jurisdiction and completed elsewhere, or
shall be begun elsewhere and completed within that jurisdiction, the
offence of such person shall be a felony; and in any indictment for any
such offence the venue in the margin shall be the same as if the offence
had been committed in the county or place in which such person shall
be indicted, and his offence shall be averred to have been committed
“on the high seas " ; provided that nothing herein contained shall alter
or affect any of the laws relating to the government of His Majesty’s land
or naval forces " (¢).

Each of the Criminal Law Consolidation Acts of 1861 contains a section
in substantially identical terms providing that *in the case of every
felony punishable under this Act, every principal in the second degree,
and every accessory before the fact, shall be punishable in the same
manner as the principal in the first degree is by this Act punishable ;
and every accessory after the fact to any felony punishable under this
Act [except murder] (r) shall be liable to be imprisoned for any term not
exceeding two years with or without hard labour; and every accessory
after the fact to murder shall be liable, at the diseretion of the Court, to
be kept in penal servitude for life or for any term not icas than three years,
or to be imprisoned for any term not exceeding two years, with or
without hard labour . . .’ (s). These enactments were passed, and came
into effect on the same day as the Accessories, &e., Act, 1861 (supra).

Similar provisions are made by the Piracy Act, 1837 (7 Will. 1V,
& 1 Viet. c. 88), s. 4 and the Explosive Substances Act, 1883 (46 & 47
Viet 3), 8. 7
Whenever it is doubtful whether a person is a principal or an accessory
before the fact, an indictment under sect. 1 (ante, p. 130), will be sufficient,
whether it turns out on the evidence that such person was a principal or
accessory before the fact, as well as where it is clear that he was either the
one or the other, but it is uncertain which he was. But cases of
accessories a fer the fact must be indicted as such, and not as principals.

(g) The object of the earlier part of this (r) These words are only in 24 &
section is to remove a doubt, perhaps un- e, 7. 24 & 25 Viot, ¢, §
founded, whether a person who became an - excepts ers of stolen property.

accessory on the sea in the cases mentioned
i was a felon, 7 Geo, 1V, ¢, 64, & 9,
contained a similar enactment,  The latter
{mr( of the section is framed from 7 & 8

Vict, ¢, 2. By sect, 10, ‘nothing in this Act
contained shall extend to Scotland, except as
hereinbefore otherwise expressly provided.’

(s) 24 & 25 Viet. e, 96, 8. 98 (larceny) ;
) us damage) ; )8, 8. 49
35 (coinage offences) ;
e. 100, 8. 67 (offences against the person).
For the rest of the sections, which deal with
misdemeanors, see post, p. 139,




134

Where the offence of the principal is local, e.g., a burglary committed
in county A., if it is proposed to try the accessory in county B., it will be
prudent to include a count under sect. 2 (ante, p. 130), since sect. 1
only allows the accessory to be tried under it as a principal felon, ..,
in county A. (¢): although sect. 7 may be read as authorising indictment
and trial in county B., where the evidence shews that the accused became
accessory before the fact in that county.

Where an indictment stated that L. cast away a vessel, and that the
prisoner incited him to commit the said felony, it was objected that
the indictment was not properly framed as for a substantive offence,
under 7 Geo. IV, ¢. 64, 8. 9 (rep.), but was in the form of an indictment
at common law against principal and accessory, and as the principal had
not been convicted, and was not on his trial, the accessory could not be
tried. But it was held that the description of the offence was not altered
by the statute. It might have been put in a different shape, but every
allegation in this indictment would have been included in any other (u).
So where M. was indicted for sending letters demanding money with
menaces, and H. with receiving, harbouring, &c., M., knowing her to
have committed the said felony, Erle, J., held that H. might be tried
before M. on this indictment under 11 & 12 Viet. ¢, 46, 8. 2 (¢), as that
clause was only intended to alter the course of trial, and not the mode
of describing the offence (w). In one case an indictment alleging that
a certain evil-disposed person feloniously stole, and that before the said
felony was done the prisoner did feloniously incite the said evil-disposed
person to commit the said felony, was held bad as being too uncertain (z).

Where the proceedings are against the accessory alone for receiving
stolen goods, the name of the principal need not be stated (y). Where
the proceedings are against both principal and accessory, the indictment
may contain counts for a substantive felony, e.g., receiving stolen goods,
without naming the principal, and upon such an indictment the receiver
may be convicted, although the person indicted as principal is acquitted (z).

A man cannot be convicted as accessory a/ter the fact to murder on an
indictment for the principal offence (a). But a count charging a person
with being accessory before the fact may be joined with a count charging
the same person with being accessory after the fact to the same felony,
and the prosecutor cannot be compelled to elect upon which he will
proceed, and the party may be found guilty upon both (b). In one case

Of Parties to the Commission of Crime.  [BOOK 1.

) It might, however, be held that s. 1
in effect makes every indictment charging
a person as principal in felony, charge him
also as accessory before the fact, In the
Gth edition of this work there is a discussion
as to challenging the indictment by writ of
error (now abolished) or motion in arrest of
judgment. It would seem that technical
objections of this kind would be disregarded
under the Criminal Appeal Act, 1907, post,
Bk. xii. e. 4.

(u) R. v. Wallace, 2 Mood. 200, C.
200.  But see R. v. Ashmall, 9 C. & P,

(v) Repealed in 1861 (24 & 25 Viet. «
but re-enacted as 24 & 25 Viet, e, 4, 5. 3,
ante, p. 131,

ML

(w) R.v. Hansill, 3 Cox, 507,
() R. v. Caspar, 2 Mood. 101,

(v R. ervig, 6 C, & P. 1566, Tindal,
CJd. R.w C & P. 170, Cole-
ridge, J. R v. Caspar, 2 Mood. 101,

(z) R.v. Pulbam, 9 C. & P. 280, Gurney,
B. R, v Austin, 7 C. & P. 796, Parke and
Bolland, Bs.

(@) R.» Fallon, L. & C. 217.  Richards
r. R, 66 J. Q.B, 459, R. v. Bubb, 70
JP 43 (G C R

(b) R. v. Blackson, 8 €. & P, 43, Parke,
B., and Patteson, J. R. v Tuffin, Surrey
Assizes, July, 1903, Darling, J.  Arch. Cr.,
PL (28rd ed.) 89, 1307 ; 19 T. L. R, 640,
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a party was indicted and tried both for receiving stolen goods,
and for receiving, harbouring and comforting, the felon, and was
convicted (¢).

A count charged a prisoner with stealing certain cotton, and another
count charged him with receiving the property aforesaid, and it was
proved that the prisoner had solicited a servant to rob his master ; which
he did, and took the cotton to the prisoner, in whose possession it was
afterwards found, and he stated that he had got it from the servant,
and the jury found a general verdict of guilty ; on a case reserved, it
was held, that the jury might upon this evidence reasonably convict the
prisoner as an accessory before the fact upon the count for stealing, under
11 & 12 Viet, 16, 1 (d), and that there was no inconsistency in
finding that he was guilty of being an accessory before the fact, and that
he received the goods knowing them to have been stolen (¢). But where
one count charged the prisoner with stealing sheep, and another with
receiving the said sheep knowing them to have been stolen, and the jury
found a verdict of guilty on both counts, the verdict and judgment was
set aside on the ground that this was an inconsistent verdict. The
Court assumed that the counts were inserted under 11 & 12 Vict. c. 46,
8. 3, and held that that statute only authorised the jury to conviet nlthvl
of stealing or receiving, and not of both (/).

An indictment against an accessory should state that the principal
committed the nlf«-nu-; and it is not sufficient me rely to state, that he
was indicted for it (¢).

iven at common law a man indicted as accessory to two or more
persons might be convicted as accessory to one (k).

(¢) R. v. Blackson, ubi sup., per Parke, B.  or receiving ; but it does not forbid them
(d) Repealed in 1861, and re-enacted as  to convict of both.  Suppose a written con-
24 & 256 Viet. c. 94, 8. 1, ante, p. 130 fession of the prisoner proved both offences,
(¢) R. v. Hughes, Bell, 2. how can a jury on their oaths acquit of
(/) R. v. Evans, 7 Cox, 151 (Ir.). The eith In point of law there never was
Court said that, * it might be possible that a  any objection to the insertion of several
man may have stolen goods, and, after dis-  distinet felonies in one indictment ; it was

posing of them, may afterwards get them
into his hands knowing them to be stolen,
and be thus guilty of stealing and receiving
the same goods.” Now, suppose, on the
trial of this indictment, the facts had been
as thus stated, it seems plain that the jury
ought to have found the verdict they did,
and upon the finding as it stood the Court
were bound to presume that the evidence
proved both counts. But the Court add,
*The statements in this record negative
such a state of facts; " and * the unity of
the offence in the ordinary language is put
l doubt, the stealing and receiving
f the same chattel, laid as the property
of the same person, on the same day.” This
is a plain error ; the property must be the
same, and the time laid is perfectly imma-
terial ; but even if it were material, a man
may on the same day steal goods at one
place, part with them, and receive them
again at another place. Again, 11 & 12
Vict. ¢. 46, 8. 3, only said, * it shall be law-
ful " for the jury to convict either of stealing

no ground of demurrer, arrest of judgment
or error (1 Chit, Cr. L. 253), but it was mere
matter for the diseretion of the judge to put
the prosecutor to elect on \\lu(h «lmrgl- he
would proceed. 11 & 12V . 46, 8, 3,
had taken away that discre 'nn in llnn case,
and made a prisoner triable at the same
time for stealing and receiving, and as the
Act contains no prohibitory words, the
necessary consequence follows that the jury
may convict of both if the evidence prove
both offences. 1f it were otherwise, they
must find a false verdict either on the
one or other count, and thereby save the
prisoner from the punishment of one of

two offences he had committed,
L G

(7) Lord Sanchar's case, 9 Co. Rep. 114,
117a.  R. v. Read, 1 Cox, 65. R. v. But-
terfield, 1 Cox, 39.

(h) Fost. 361, 9 Co. Rep. 119. 1 Hale,
624. 2 Hawk. c. 20, 8. 46.  Plowd. 98, 09,
Fost. 361. See 24 & 25 Vict. c. 94, 8. 6,
ante, p. 131,
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Formerly if A. were indicted as principal and acquitted, he might
have been afterwards indicted as accessory before the fact (i), and if
he were indicted and acquitted as accessory he might be indicted again
as principal (j). But now an acquittal as principal is a bar to an
indictment for being accessory before the fact; for on an indictment
as principal an accessory before the fact may be convicted under 24 & 25
Viet. ¢. 94, s. 1 (ante, p. 130). If a man is indicted as principal and
acquitted, he may be indicted as accessory * after the fact* ; and if indicted
as accessory before the fact and acquitted, he may be indicted as accessory
after the fact (k). The Act of 1861 enacts, that no person who shall
be once duly tried for any offence of being an accessory shall be liable
to be again indicted or tried for the same offence ().

An indictment charged four prisoners with feloniously inciting a
certain evil-disposed person unknown to forge a «ill; another count
charged two of them with uttering the will, and three oi them as accessories
before the fact to the uttering. The evidence did not shew any joint
act done by the prisoners, but only separate and independent acts at
separate and distinct times and places. After all the evidence on the
part of the prosecution had been given, one of the prisoners pleaded
guilty, and it was argued that all the other prisoners were entitled to
an acquittal ; that the indictment charged a joint inciting, and there
being no evidence of any joint acting, and one prisoner being convicted
the others could not be convicted jointly with her; but Williams, J.,
overruled the objection (m).

Where the principal and accessory are tried together upon the same
indictment, the accessory may enter into the full defence of the principal,
and avail himself of every matter of fact and every point of law tending
to his acquittal ; for the accessory is in this case to be considered as
particeps in lite ; and this sort of defence necessarily and directly tends
to his own acquittal. Where the accessory is brought to trial after
the conviction of the principal, and it comes out in evidence upon the
trial of the accessory that the offence of which the principal was convicted
did not amount to felony in him, or not to that species of felony with which
he was charged, the accessory may avail himself of this, and ought to be
acquitted (n). For though it is not necessary upon such trial for the
prosecution to enter into details of the evidence on which the conviction
of the principal was founded, and the record of the conviction is sufficient
evidence against the accessory to put him upon his defence (0); yet
the presumption raised by the record that everything in the former

(1) R. v Birchenough, Ry, & M. 477,  decision was wrong. Suppose the incitings
overruling 1 Hale, 626 ; 2 Hale, 244, vide  had each been in a different county, it is

post, Bk, xii. e. il * Autrefois Aeguit. quite clear that at common law (if triable
(j) See 1 Hale, 625, R. v Gordon, 1 at all) each could only have been tried in
Leach, 515, 1 East, P.C. 35, the county where it took place, and this
(k) 1 Hale, 626, proves that they are separate and distinet

() 24 &

ict. e. 04, 8. 7, ante, p. 132, felonies, And no rule is more clearly

Cf. 52 & 53 Viet. c. 63, 8. 33, ante, pp. 4, 6.
As to pleas of autrefois acquil, vide post,
Bk. xii. e. ii.

(m) R.v. Barber, 1 C. & K. 442. R.r.
Messingham, 1 Mood. 257, was cited in sup-
port of the objection. *1 have always been,
and still am, clearly of opinion that this

settled than that on a joint charge you
must prose a joint offence.’ €. 8. (i, See
) 131, as to luding several acces-
) the same indictment.

(n) Fost. 365, R. . M'Danicl, 10 8t. Tr
806G,
(0) But see R, v. Turner, post, p. 137,



CHAP. V.) Punishment of Accessories to Felony. 137

proceeding was rightly and properly transacted must, it is conceived,
give way to facts manifestly and clearly proved ; and as against the
accessory the conviction of the principal will not be conclusive, being
as to him res inter alios acta (p). This was the opinion of Foster, J.,
upon it, counsel for an accessory was allowed to controvert the propriety
of the conviction of the principal by viva voce testimony, and to shew
that the act done by the principal did not amount to a felony, and was
only a breach of trust (7). And in a later case, it was also admitted
that the record of the conviction of the principal was not conclusive
evidence of the felony against the accessory, and that he has a right to
controvert the propriety of such conviction (r).

It seems that the accessory may insist upon the innocence of the
principal.  Foster, J., says, * If it shall manifestly appear, in the course
of the accessory’s trial, that in point of fact the principal was innocent,
common justice seems to require that the accessory should be acquitted.
A. is convicted upon circumstantial evidence, strong as that sort of
evidence can be, of the murder of B, ; (. isafterwards indicted as accessory
to this murder ; and it comes out upon the trial, by incontestable evidence,
that B. is still living (Lord Hale somewhere mentions a case of this kind).
Is . to be convicted or acquitted ! The case is too plain to admit of a
doubt.  Or, suppose B. to have been in fact murdered, and that it should
come out in evidence, to the satisfaction of the Court and jury, that
the witnesses against A. were mistaken in his person (a case of this kind
I have known), and that A. was not, nor could possibly have been, present
at the murder’ (s).

Upon an indictment against an accessory, the guilt of the principal
cannot be proved by his confession, but must be proved aliunde, especially
if the principal be alive, and could be called as a witness ; and it seems
that even the conviction of the principal would not be admissible to
prove the guilt of the principal. The prisoner was indicted for receiving
sixty sovereigns, which had been stolen by R. A confession by R.,
made before a magistrate in the presence of the prisoner, in which she
stated various facts implicating the prisoner, was tendered in evidence.
Patteson, J., refused to receive anything said by R., respecting the
prisoner, but admitted what she said respecting herself only. R. had
been found guilty on another indictment, but had not been sentenced, and
might have been called as a witness,  The judges () were of opinion that
R.’s confession was no evidence against the prisoner ; and many of them
appeared to think that had R. been convicted, and the indictment against
the prisoner stated not her conviction, but her guilt, the conviction would
not have been any evidence of her guilt, which must have been proved
by other means («). Upon the authority of this case, where an accessory

(p) Fost. 30 that where the principal has been convieted
(9) Smith's case, 1 Leach, 288, it is nevertheless on the trial of the acces-
(r) R. v. Prosser (mentioned in a note to  sory competent to the defendant to prove
R. v. Smith, 1 Leac ). Cor. Gould, J.  the principal innocent. And see R. o
See R, . Blick, 4 ¢ . 377, Bosanquet, J.  M’Daniel, 19 8t. Tr. 806,
and R. v. M'Dan 19 8t Tr. 806, () Lyndhurst, C.B., and Taunton, J.,
(¢) Fost. 367, 368; and see Cook v, were absent.
Field, 3 Esp. 134, where it was stated by (u) R.v. Turner, 1 Mood. 347: 1 Lew.
Bearcroft, and assented to by Lord Kenyon, 119,
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before the fact to a murder was tried after the principal had been con-
victed and executed, Parke, B., ordered the proceedings to be conducted
in the same manner as if the principal was then on his trial (v). And
where two persons were indicted together, one for stealing and the other
for receiving, and the principal pleaded guilty, Wood, B., refused to
allow the plea of guilty to establish the fact of the stealing by the principal
as against the receiver (w).

The prisoner was indicted as an accessory after the fact to M., who
was charged with sending letters demanding money with menaces, and
Erle, J., held these letters admissible against the accessory as evidence
of acts done, for it was necessary to prove a demand of the money, and
these letters constituted the demand (z). But where R. was indicted
as accessory before the fact to felony by 8., Maule, J., refused to admit
in evidence conversations with 8. held in the absence of R. (y). Where,
on an indictment against H. and P, for murder, P, was tried first, and
H. was alleged to have fired the fatal shot in a duel, it was held that
it might be proved that H. on the morning before the duel had said, 1
will shoot him as I would a partridge.” Erle, J., saying, * This statement
is an act indicating malice aforethought in H., and that is a fact which
the jury have to ascertain. The intentions of a person can only be inferred
from external manifestations, and words are some of the most usual
and best evidence of intention. It is not a declaration after the act
done narrating the past, but it shows the mind of the party’(z). In
the same case, Erle, J., held that what H. said after the duel relating
to what passed at the spot where the duel took place was not admissible.

As to harbouring thieves, &c., in public-houses and brothels, see the
Prevention of Crimes Aect, 1871 (34 & 35 Viet. e. 112, ss. 10, 11), as
amended by 39 & 40 Vict. ¢. 20,5.5 (8. L. R.).  These offences are punish-
able on summary conviction.

Sect, V.~ ABETTORS IN MISDEMEANOR.

In the case of misdemeanor, no distinction in respect of procedure
or punishment has ever been made between parties or privies to the
offence who could, in the case of felony, be principalsin the first or second
degree, or accessories before the fact. Indeed, there is no such person
as accessory in point of law to a misdemeanor ().

The Accessories and Abettors Act, 1861, enacts as follows :

Sect. 8. * Whosoever shall aid, abet, counsel, or procure the com-
mission of any misdemeanor (b), whether the same be a misdemeanor
at common law or by virtue of any Act passed or to be passed, shall
be liable to be tried, indicted, and punished as a principal offender ” (¢).

121 and abettor as a principal in the second
rner, supra. degree.
597. (b) This is not limited to indictable mis.
demeanors. Du Cros v. Lambourne, whi
supra.

(v) R. v. Rateliffe, 1 Lew
(w) Anon., cited in R.
(x) R. v. Hansill, 3 Cox

(¥) R. v. Read, 1 Cox, 65,
(z) R. v. Pym, 1 Cox,

(«) R. v. Burton [I1875], 13 Cox, 71,
Blackburn, J., cited and approved in Du
Cros v. Lambourne [1907], 1 K.B. 40, 43,
Alverstone, C.J. Darling, J., at p. 47, it
is submitted erroncously, spoke of an aider

(¢) Framed from 7 & 8 Geo. IV, e, 30,
8 26; 0 Geo. 1V, c. 56, 8 33 (1), &e., and
really only a declaration of the common
law on the subject (R. v. Greenwood, 2 Den.
453. Du Cros v. Lambourne, ubi supra.

J
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Each of the Criminal Law Consolidation Aects of 1861, except the
Coinage Offences Act, 1861, contains as to the misdemeanors punuh—
able under such Act a clause in the terms of this section. See 24 & 25
Viet. e, 96, s. 98; ¢, 97, ;e 98, 8. 49; ¢. 100, s, 67. And there is a,
similar provision in se 2 of the Foreign Enlistment Aet, 1870 (33 &
34 Viet, e. 90). Like provisions are made as to misdemeanors punish-
able on summary convietion by the Summary Jurisdietion Aet, 1848
(11 & 12 Viet, e. 43), which enaets (s. 5), that ‘every person who shall
aid, abet, counsel, or procure the commission of any offence which is
or hereafter shall be punishable on summary convietion, shall be liable
to he proceeded against and convieted for the same, either together
with the principal offender, or before or after his conviction, and shall
be liable, on convietion, to the same forfeiture and punishment as such
principal offender is or shall be liable(d)

In R. v. Bubb(¢), on an indietment of T. and B. as principals in
misdemeanor, the jury returned a verdiet against T, as a principal,
and against B. as accessory after the fact. A judgment of guilty, en-
tered on the latter verdiet, was quashed by the Court for Crown Cases
Reserved.  The Court declined to construe the verdiet as meaning that
B. was a principal in the second degree, or an aceessory at the time
when the misdeameanor was committed, and held that she was not in-
dictable under 24 & 25 Viet, e. 94, 5. 8(f).  Aiders and abettors in mis-
demeanors may be charged either separately or as principals g

In R. v. de Marny (h), it was held that a man could lawfully be
convieted of aiding and abetting the publication in England of ob-
seene literature by sending it through the post, contrary to seet. 4 of
the Post Office Protection Act, 1884 (47 & 48 Viet, ¢, 76) (4), on evi-
denee that by inserting advertisements, which he knew to relate to
such literature, in a paper published in England, he had facilitated, or,
as the judges held, proeured and eaused the sending of such literature
from abroad into England through the post.

R. v, de Marney [1007], 1 K.B. 388); stated, ante, p. 131 note(j), as to
by which all persons, who would be ac felonies
cessories in felony, are principals in (f) Darling, J., su

sted that the

misdemeanor, henee it follows that a  statute did not preclude an indictment
person indicted for committing a mis (qu. at common law) of an accessory
demeanor may be convieted, if it ap after the fact to misdemeanor, ’
pear that he cansed it to be ¢ mitted, ta) Stacey v, Whitehurst, 18 C.B,

although he is absent when it is com (NS 4 Du Cros r. Lambourne
mitted. R, v, Clayton, 1 (. & K. 128, (1907 ], KB 40, 44, Alverstone, L.C.J,
R. r. Moland, 2 Mood, 276, thy [1907], 1 K.B. 388,

(d) As to this section, see Benford (1 So 4 s repealed and re-enacted

r. Sims [I1808], 1 Q.. 641, as s, 63 of the Post Otfice Aet, 1908 (8
(e) [1906] 70 J.P. 143. (C.CR) Edw. VI e, 48)
The Court followed the rule already
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CANADIAN NOTES.

OF PARTIES TO THE COMMISSION OF CRIME,

Nee. L—DLreliminary.

Innocent Agent.—As to freedom from eriminal vesponsibility, see
notes to the last preceding chapter,

Nee, 2 ——I'l'i/u'l'[m/a' and Accessories before the Facel,

See Code see, 69, (This seetion is subjeet to sees, 17 and 18 of the
Code, as to ehildren,)

This seetion makes any person who does an aet for the purpose of
aiding any other person to commit an offence or who abets any other
person in commission of an offence, a party to the offence committed
by such other person. To abet is to be personally or construetively pre-
sent at the commission of an offence, and to assist in the eriminal aet ;
but to aid is to help, or in any way to promote, facilitate or bring abont
the accomplishment of any eriminal purpose by another, and this may
he done without heing present when the offence is perpeteated.  Under
the old rule of Taw the abettor, or the person who was pr

sent ineiting
or helping, was a principal in the second degree, while the person who,
being absent, counselled, helped or facilitated in any way the commis-
sion of an offence which was afterwards perpetrated was an aceessory
before the fact, R, v, Roy, 3 Can, Cr, Cas, 472,

To counsel and procure a person to commit an offence constitutes
the counsellor or inciter a party to the offence, when it is committed ;
and by this seetion he ean he pr
Queen v, Gregory, LR, 1 C.CR, 79,

The words aider, abettor, accessory and aceomplice as applied to
erimes, are often used as having the same meaning,  Bat they are hy
no means synonymous, It is unlawful to aid or encourage the com-
mission of o erime, It s unlawful under certain cirenmstances
to conceal the commission of a erime. One who aids is, in ordinary

ded against as a prineipal,  The

language, ealled an aider or abettor.  An aceessory is one who takes an
active, but subordinate, part.  An ac

’HIII"“"I‘. Jll'l'ul'lﬁllu to the ordin-
ary meaning of the word, would seem to imply one who not only takes
an active part, but positively aids in the accomplishment or completion
of the erime, R, v, Smith, 38 U.C.Q.18, 281, 287,

To make a person an “aider and abettor™ he must have heen pre-
sent actually or construetively, A person is present in construction

! 3
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of law aiding and abetting if with the intention of giving assistance,
he is near enough to afford it should occasion arise, or to favour the
escape of those who were immediately engaged ; he would be a prineipal
in the second degree.  Per MacMahon, J., in R, v, Lloyd, 19 O.R. 352,

! If a person sees that a erime is about to be committed in his pres-
l ence and does*not interfere to prevent it, that is not a participation
rendering him liable, without evidence that he was there in pursuance
of a common unlawful purpose with the prineipal offender. R. v.

Curtley, 27 U.C.Q.B. 613,
Aid rendered to the principal offenders after the commission of the
] erime is alone insufficient to justify a convietion of the person so aided
| as a prineipal under this seetion. R, v, Graham, 2 Can, Cr. Cas, 388,

On an indietment for, with three other persons, attempting to steal
goods in a store, evidence was given by an accomplice that prisoner
went with him to see a store, that prisoner went into the store to huy
something to see how the store could he got into, and that they and
others planned the robbery and fixed the date: the prisoner saw them
off. but did not go with them: the others went out and made the
attempt, which was frustrated. 1t was held that as those actually
engaged were guilty of the attempt to steal, the prisoner was properly
convieted under 27 and 28 Viet, ¢h. 19, see. 9, which enacted that who-
soever shall aid, abet, counsel or procure the commission of any mis-
demeanour shall be liable to be tried, indieted and punished as a prin-
cipal offender. R, v, Esmonde, 26 U.C.Q.1B, 152,

A person who knowingly assists a thief to conceal stolen money
which he is in the actual and proximate aet of carrying away, hy
receiving money for the purpose of concealing it, is guilty of aiding
and abetting in theft and may under sub-see, (¢) he convieted as a

principal.  R. v. Campbell, 2 Can, Cr. Cas, 357,
Athough the theft may be complete by the mere taking and carry-

ing away of stolen property the subsequent careying of same to a place

of concealment by a person who did not participate in the taking, if
done with a guilty knowledge and as a continuation of and proximately
at the same time as the theft is an ““aiding and abetting”” of the same.
Thid.,

An aet done which may enter into the offence, although the erime
may be complete without it, may be considerec

s a continuation of the
eriminal transaction so as to make the participator an aider and
abettor, although his participation oceurs only after such acts have

> been done as in themselves would constitute the erime.  Thid,

I the acensed were not an aider and abettor or a principal in the
second degree in the commission of the theft, the eirecumstance that he
was an aceessory before the fact by connselling and procuring the com-

mission of the theft, and therefore liable under see, 69 to be convieted
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as a principal, does not prevent his conviction for the substantive
offence of afterwards receiving the stolen property knowing it to have
been stolen.  Such an aceessory before the faet who afterwards becomes
a receiver of the stolen property may be legally eonvicted both of the
theft and of *‘receiving.”” R. v. Hodge, 2 Can. Cr. Cas. 350, Note.—
The theft here was complete before the ** receiving, ™’

It it be contrary to law to sell liquor or any other article in a shop,
a sale by any clerk or assistant in his shop would primd facie be the act
of the shopkeeper. It may be, if he could shew that the aet of selling
was an isolated act wholly unauthorized by him, and not in any way in
the course of his business, but a thing done wholly by the unwarranted
or wilful act of the subordinate he might escape personal responsibility.
Where one I swore that he got a bottle of brandy and paid for it one
dollar in K.'s shop, that a woman served him, and no one else was in
the store at the time, K. was convieted and the Court upheld the con-
vietion. R. v. King, 20 U.C.C.P. 247,

In R. v. Williams, 42 U.C.Q.13. 462, it was said that whereas both
employer and employed may be liuble, yet hoth ought not to he pun-
ished for the same offence.

In R. v. King, 20 U.C.C.P. 246, the accused was convieted for
a sale in his absence by his son, the statute enacting a presumption of
authority by the father which the magistrate held was not rebutted by
the direet evidence of the father, on which he did not rely,

A broker who merely aets as such for two parties, one a buyer the
other a seller, without having any pecuniary interest in the transaction
beyond his fixed commission, and without any guilty knowledge on his
part of the intention of the contracting parties, to gamble in stocks
and merchandise, is not liable as an accessory. R. v. Dowd, 4 Can,
Cr. Cas, 170,

Common  Purpose—~Where a parcel containing revolvers was
thrown into a cab conveying prisoners, and the accused and at least one
of the other prisoners in the eab armed themselves with the revolvers
and formed the common intention of prosecuting the unlawful purpose
of eseaping from lawful custody, by the use thereof, and of assisting
each other therein, the shooting by one of them of the constable in
charge was an offence committed by one of them in the prosecution of
stich common purpose, and the commission thereof was or onght to
have heen known to be a possible consequence of the prosecution of
such common purpose; each of them was, therefore, a party to such
offence, and the offence heing murder in the actual perpetrator thereof,
was murder in the defendant, even if he were not an actual perpetrator
thereof, and he was properly found guilty by the jury of that offence,
R. v. Rice, 5 Can, Cr. Cas, 509, 4 O.L.R. 223,

Trade Mark Offences.—No servant of a master, resident in Canada,
who bond fide acts in obedience to the instructions of such master, and,
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on demand made by or on behalf of the prosecutor, gives full informa-
tion as to his master, is liable to any prosecution or punishment for
any offence defined in the part of the Code relating to trade mark
offences, see. 495.

Liability of an Accessory before the Fact where the Principal does
not Follow the Preconcerted Plan.—Code see, 70,

Commission of Crime other than that Commanded.—See Code sec.
70(2).

Accessory after the Fact.—See Code sees, 71, 76, 267, 574, 575, 849,

Misprision of Felony.—The Code makes no provision as to this,
The common law, therefore, is still in force concerning it. Burbidge
on Criminal Law, 508,




(140)

CHAPTER THE SIXTH.
OF ATTEMPTING, CONSPIRING, AND INCITING TO COMMIT CRIMES.

PRELIMINARY.

For the purposes of classification and punishment a distinetion is
drawn between completed erimes in cases in which the whole of that
which was intended has been suceessfully done, and those preparations
to commit erimes which are punishable, although the complete offence
has not been accomplished, e.g., where there has been a conspiracy, an
incitement, or an attempt to accomplish the complete offence.

In the case of high treason, no distincetion is drawn between the at-
tempt, incitement, or conspiracy and the full offence, such acts as could
in other cases be evidence of inchoate erime being treated as overt acts
of high treason (a). All attempts, incitements, or conspiracies to commit
felony or misdemeanor are indictable as misdemeanors at common law
unless a statute directs that the particular form of attempt, &e., shall
be treated as a felony. In the case of an unsuecessful attempt or ineite-
ment to commit erime, it would seem that the law as to aiders and
abettors (anfe, p. 138) is applicable in the same manner as in the case
of completed erimes, and when the attempt or incitement is made
felony by statute the law as to accessories wonld seem to apply (ante,
p. 116).

A —ArrEmpers 10 Commir CRIME,

It is a misdemeanor indictable at common law to attempt to commit
any felony (b), including felo de se(c¢), or any misdemeanor(d), whe-
ther such felony or misdemeanor is an offence at common law or is
created by statute(e¢). In certain cases which will be stated in later
chapters the attempt to commit an offence is by statute punishable in
the same manner as the completed offence, or is specifically punished
as a substantive felony or misdemeanor(ee).

(a) This rule is expressed by the
phrase, ‘voluntas reputatur pro facto,
and seems, by early writers, to have
been extended to homicide, ‘Sed haee
voluntas non intellecta fuit de voluntate
nudis verbis aut seriptis propalata sed
mundo manifestata fuit per apertum
factum. 3 Co. Inst, 5. Fe 1

(b) R. v. Higgins, 2 East, 5, 21. R.
v. Kinnersley, 1 Str, 196. 1 Hawk. e.
25, ». 3. That attempts to commit
felony are indictable misdemeanors is
recognised by the statute empowering
Courts to award imprisonment with
hard labour for such attempts. 3 Geo.
IV, e. 114, post, p. 212,

(e) R. v. Burgess, L. & C. 258. R.
v, Doody, 6 Cox, 463,

(d) In R. v. Scofield [1784], Cald.
307, 403, Lord Mansfield denied the
validity of a distinction drawn between
aets done with intent to commit a
felony and acts done with intent to
commit a misd nor,

(e) R. v, Cartwright [1806], R. &
R. 107n. R. v. Higgins, 2 East, 5, 8,
Grose, J. R. v. Welham, 1 Cox, 192,
Parke, B. R. v. Chapman, 1 Den. 432,
R. v. Butler, 6 C. & P. 368, Patteson,
J. R. v. Roderick, 7 C. & P. 795. R. v,
Martin, 2 Mood, 123,

(ee) eg., 8 Edw, VIL ¢, 45, 5. 1(3),
post, p. 973,
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Noact is indictable as an attempt ' to commit felony or misdemeanor,
unless it is a step towards the execution of his eriminal purpose (1), and
as an act directly approximating to, or immediately connected with,
the commission of the offence which the person doing it has in view.
There must be an overt act intentionally done towards the commission
of some offence ; one or more of a series of acts which would constitute
the crime if the accused were not prevented by interruption ( /), or physical
impossibility, or did not fail for some other cause in completing his
criminal purpose,

In R. ». MePherson (g), it was held that a prisoner could not be properly
convicted of breaking and entering a building and attempting to steal
goods which were not there, It was at one time considered that when
the full offence was physically impossible, there could be no conviction
for the attempt. In R. ». Collins (4), it was held that a man who, with
intent to steal put his hand into an empty pocket, could not be convieted
of an attempt to steal, But in R. ». Brown (¢), it was held that the
prisoner had properly been convicted of the statutory misdemeanor of

(1) Where a particular intent is an essen
tial element in the definition of the com
pleted erime, cortain difficulties arise in
applying the rule as to attempts,  1f a man
in a sudden passion gtruck at another with
a knife, and his hand was arvested, it would
be an attempt to inflict grievous bodily
harm, and yet there might be no intent to
inflict grievous bodily harm, but the intent
might be to prevent apprehension or other
wise.  There is in short such an offence as
attempting to wound with intent to do
grievous bodily harm, and another offence of
attempting to inflict grievous bodily harm
without that particular intent. So also
by statute a felony is co tted by any one
who throws a stone upon a railway line
with intent to obstruet an engine, and a
person might be found guilty of attempting
to commit that { . But by the same
statute a misdemeanor is con
any one who obstructs an engi
person might be found guilty of attempting
to obstruct an engine, although he had no
t to obstruct it; but if he has at-
pted to do an act which would end if
uninterfered with in an offence within the
section, he has committed an attempt to
obstruct, and his attempt involves no doubt
an intentional act, l-ul it is not a felonious

Amenu

' Attempts ' are defined by Bishop as
follows : * Where the non-consummation of
the intended eriminal result is cansed hy an
obstruction in the way, or by the want of
the thing to be operated upon, if such an
impediment is of a nature to be unknown
to the offender, who used what seemed
appropriate  means, the punishable at.
tempt is committed.” S 2 (2) or
W ver the laws make criminal one
step toward the accomplishment of an

tintent to obstruet ' within the meaning of
the felony section, but an implied intent to
do what is forbidden by the misdemeanor
section,  And see 1 Hawk. e Some
boys were indieted at Derby (1875) March
Assizes, for throwing the coping-stone off
a bridge upon the railway, with intent to
obstruct an engine.  They were only * lark-
ing," and the jury negatived the * intent to
obstruet.” They were also indicted for
obstructing, but as it happened the stone
fell 50 as not to obstruct the line, the learned
counsel for the prosecution submitted that
they night be found guilty of attempting
to obstruct ; but the learned commissioner
thought that as the jury had negatived the
intent to obstruet, they could not be found
guilty of the attempt.  But it is submitted
that if the jury thought the prisoners wil-
fully tried to throw the stone upon the line,
they might have been found guilty of the
attempt, as the probable consequence of
throwing the stone on the line would be the
obstruction of the e umm MS, HL S, ]
Holroyd, 2 M. & Rob, 1

&

, ante,

12
() . & B, 199,
() L. & C.471: 33 L. .M. C 7
() 24 Q.B.D. 35 LU P B | B
AN Nore.

unlawful object done with the intent or
purpose of accomplishing it, a person taking
that step with that intent or purpose, and
himself capable of doing every act on his
part to accomplish that object, cannot
protect  himself from responsibility by
showing that hy reason of some fact un-
known to him at the time of his criminal
attempt it could not be fully <nm«l into
effect in the particular instar See (', v
Jacobs, 9 Allen (Mass.), 274,
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attempting to commit an unnatural offence, although on physical grnundu
perpetration of the complete offence was lmpoaanble and R. v Collins
was declared no longer law. And in R. ». Ring(j), a convmtiun for
attempt to steal from a woman unknown bv huntlmg her and endeavour-
ing to find her pocket was held good, and R. v, Collins was stated to be
overruled (k). In R. v. Ring there was also a count for assault with
intent to commit a felon_\‘.

A man may have in his mind a criminal purpose to commit a felony
or misdemeanor, but so long as that purpose rests in bare intention (),
he does not become amenable to the eriminal law (m). Attempting to
commit a crime is distinet from intending to commit it (n).

In Dugdale ». R. (0), the defendant was charged (1) with preserving
and keeping in his possession obscene prints, with intent unlawfuliy to
utter the same, and (22) with obtaining and procuring obscene prints with a
like intent. 1t was held that the first set of charges were bad, for they were
consistent with the possibility that the prisoner might have originally
had the prints in his possession with an innocent intention, and there
was no act shewn to be done which could be considered as the first step
in the commission of a misdemeanor ; but that the second set of charges
were good, for the procuring of such prints was an act done in the
commencement of a misdemeanor.

Questions have arisen whether the possession of materials or imple-
ments for coining or house-breaking for the purpose of committing these
offences, can without more be treated as eriminal at common law. The
preponderating weight of the decided cases is against considering posses-
sion as such an act as would constitute the offence of attempting or
preparing for, the commission of the full offence. In R. v. Sutton (p),
the defendant was indicted for having coining instruments in his custody,
with intent to coin half guineas, shillings and sixpences, and to utter
them as and for the current coin, Lord Hardwicke, who tried the case,
doubted what the offence was. But the Court of King's Bench held
the offence to he a misdemeanor ; Lee, J., saving, that ‘all that was
necessary in such a case was an act charged, and a criminal intention
joined to that act’(g). This doctrine, if correct, does not appear to
have been applicable to the facts of the case as charged, which did not

Attempting, Conspiring, &e., to Commit Crimes. [BOOK L.

amount to a criminal act by the defendant.

(j) 61 L. J. M. C. 29, Cf. R. v Green-
away, 72 J. 1% 380; 1 Cr. App. R. 31,
attempting to ring the changes,

(k) The judgment in R. v. Brown, which
also completely overrules R. v, MePherson,
has been eriticised as unsatisfactory. Prit-
chard, Quarter Sessions (2nd ed.), 900,

() R. v. Sutton ll7:|li] Cas. K.B. temp.
Hardw. 370, 372, Lee, J. 2 Str. 1074,

(m) R Eagleton, Dears. 515, * The
donl himself cannot try the thought of Ky
man,’ Brian, CJ. Y. B. 17 Edw. IV.
plo2

(n) R. v. McPherson, D. & B. 199, Cock-
burn, €\,

(o) 1 E. & B, 435,

(p) Cas, K. B, temp, Hardw, 370.

2 Str.

It appears to have been

» were cited, in sup-
port of the prosecution, a case of a convie.
tion of three persons for having in their
custody divers picklock keys with intent to
break houses and steal goods ; R. v, Lee,
Old Bailey, 1689 ; and a case of an indiet-
ment for making coining instruments, 1
having them in possession with intent 1o
make counterfeit money. R. v. Bran-
don, Old Bailey, 1698; and also a caso
where the party was indicted for buying
counterfeit shillings with an intent to utter
them in payment. R, v Cox, Old Bailey,
1690, As to the unlawful possession of
coining implements, sce  post, p. 365,
* Coinage Offences,’
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accepted by Lord Mansfield as good law in R. v. Scofield (r) : but R. »,
Sutton was disapproved in R. v, Stewart (), where it was held that
having counterfeit silver in possession with intent to utter it as good is
no offence, there being no criminal act done. The prisoner had been
found guilty of unlawfully having in possession counterfeit silver coin
with intent to utter it as good : but the judges were of opinion that
there must be some act done to constitute a crime, and that the having
in possession only was not an act (s).

Legislation has been pnsm-d with respeet to persons having implements
for house-breaking, &c., in their possession with a felonious intent. The
Vagrancy Act, 1824 (5 Geo. IV.c. 83, 5. 4), makes persons having in their
possession implements of house-breaking or weapons with intent (1) to
commit any felonious act, liable to summary conviction as rogues and
vagabonds. Sect. 58 of the Larceny Act, 1861 (24 & 25 Viet. c. 96),
makes persons armed with offensive weapons, or in possession of imple-
ments of house-breaking, guilty of a misdemeanor. And in some instances
an act, accompanied with a certain intent, has been made a felony by
particular statutes ; as by sect. 38 of the same Act, the severing with
intent to steal the ore of any metal, or any coal, &ec., from any mine,
bed, or vein thereof, is made felony punishable by two years’ imprison-
ment (with or without hard labour). And by sect. 14 of the Malicious
Damage Act, 1861 (24 & 25 Viet. e. 97), damaging certain articles
in the course of manufacture, with intent to destroy them, and entering
certain places with intent to commit such offence, is made felony.

In R. v. Hensler (u), the defendant was held to have been rightly con-
victed of attempting to obtain money by false pretences contained in a
hegging letter, though he had, in fact, received money in answer to a
letter frnm the recipient who knew the pretence to be false (v).

In R. v. Williams (w), it was held that a boy under fourteen could
not, by reason of his age, be convicted of a felony under sect. 4 of the
Criminal Law Amendment Act, 1885 (48 & 49 Vict. c. 69) ; but Hawkins,
J., with the apparent concurrence of Cave, J,, seems to have been pre-
pared to hold when the case arose that the boy might, under sect. 9
of the Act, be convicted of an attempt to commit a felony within sect. 4.
Coleridge, 1..C".J., seems to have been of a contrary opinion ().

The question in each case is whether the acts relied on constituting
the attempt were done with intent to commit the complete offence, and
as one or more of a series of acts or omissions directly forming some of
the necessary steps towards completing that offence, but falling short

(r) [1784] Cald. 397, 403,

(%) [1814] R. & R. 288, R. v, Heath
[1810], R, & R. 184, As to this offence,
see 24 & 26 Viet. o, 99, ss. 10, 11, post,

A"\'ilit‘ 112,5.7; 54 &
55 Viet. e,
(u) [1870] ll Cox, 570 (C.C. R.). InR. v,
Mills [1857), 7 Cox (C. €. R, it has
been decided that a ion for obtaining
money by false pretences eannot be had if
the prosecutor parted with his money

knowing the pretences to lw false.
(v) Blackburn, J., said, ‘ You may at-

tempt to steal from a man who is too strong
to permit you."  Mellor, J., said, * An at-
tempt may be made to steal a watch that
is too strongly fastened by a guard. Here
the rnmwulur had the money, and was
capable of being deceived, and the prisoner
nlh'lllplnl to deceive him.” Kelly, C.B.,
said, * So soon as ever the letter was put in
the post the attempt was committed.’

(w) [1893] 1 Q.B. 320,

(x) See the discussion of this case in R. v,
Angus [1907], 24 N, Z. L. R, 948, Denni-

ston, J.
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of completion by the intervention of causes outside the volition of the
accused, or because the offender of his own free will desisted from com-
pletion of his eriminal purpose for some reason other than mere change
of mind.

In R. v. Eagleton (y), a baker was indicted for attempting to obtain
money by false pretences. He had contracted with a poor law authority
to deliver loaves of a certain weight to poor people, in exchange for tickets
given to them by the relieving officer, which the baker was to retain on
delivering the loaves, and to present weekly to the relieving officer as
vouchers for payment, with a statement of the amount of the loaves,
The amount shewn by the statement and vouchers was credited to the
baker, and was payable at a later date, subject to a right to make deduc-
tions for breach of contract. The defendant had delivered to the poor
short weight against the tickets presented, and returned to the relieving
officer the tickets received. It was held that he was guilty of attempting
to obtain money by false pretences by fraudulently obtaining credit
with the relieving officer for a weight of bread in excess of that delivered,
on the ground that the baker had done the last act depending on him-
self towards obtaining payment, and that that act was sufficiently proxi-
mate to (and) or not too remote from the offence of obtaining money hy
false pretences (z).

In R. v. Cheeseman (a), the prisoner was servant to an army meat
contractor, who, in the course of his duties, took meat daily into camp,
where 10 was weighed by a quartermaster-sergeant, for distribution
to the troops, and the surplus meat, after satisfying the day’s require
ments, was to be taken back to the contractor. The prisoner fraudulently
falsified the scales used so as to give the troops short weight, and to leave
a larger surplus for return to the contractor. His intention was to
appropriate the difference between the just surplus and the actual surplus,
The fraud was detected and he absconded. It was held that he was guilty
of an attempt to steal the difference, as he had done all that was necessary
to complete his criminal purpose, except to carry away and dispose of the
proceeds of the fraud, which he would have done if not interrupted hy
detection of his scheme,

In R. ». Taylor (b), a man was tried for the statutory felony of attempt
ing to set fire to a stack of corn, on proof that he had asked for work and
money of the prosecutor, and, on refusal, threatened to burn him up,
and that he was then seen to go to a stack, and kneeling down close to
it to light a lucifer match, though, on seeing that he was watched, he
blew out the match and went away. Pollock, C.B., ruled that to warrant
a conviction, the act must be one tending directly and immediately to
the execution of the principal crime, and done under such circum
stances that the prisoner had the power of carrying his intention into
execution (¢).

Certain acts done in furtherance of a criminal purpose have been held

(y) [1855] 24 L. J. M. €. 158, argued be- (a) 31 L. J. M. . 80,
fore the fifteen judges; judgment of the (h) [1859), 1 F. & F. 511, Pollock, C.B.
Court delivered by Parke, B. (¢) The last part of the ruling must be
(2) The Court were insome doubt whether — read subject to R, v, Brown, ante, p. 141,

the attempt was to obtain credit or cash,
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to be indictable misdemeanors, which cannot exactly be described as
attempts, but are closely analogous. Such are abandoning a child without
food with intent that it may die (d) ; making a false oath before a surro-
gate to obtain a marriage licence (e) ; procuring dies for the purpose of
counterfeiting coin (/); procuring indecent prints for the purpose of
publishing them () ; handing poison to A., and endeavouring to get A.
to administer it to B. (&), attempting to bribe a Cabinet minister and mem-
ber of the Privy Council to give the defendant an office in the Colonies (i) ;
promising money to a member of a corporation to vote for the elec-
tion of B. as mayor (j) ; attempting, by bribery, to influence a juryman
in giving his verdict (k) ; or a judge in his decision (/) ; or attempting
to bribe a customs officer (m). Certain acts intended or calculated to
pervert, delay, or defeat the course of justice which are regarded as
indictable (n), as being attempts to the prejudice of the community (o),
are separately treated, post, Book VIL p. 537. A fraudulent attempt
to get a conviction set aside by means of false declarations has, in
Australia, been held to be a misdemeanor at common law (p), on the
authority of O'Mealy v. Newell (¢).

The cases where an attempt to commit crime is a misdemeanor at
cormmon law are distinct from those in which by statute an act is made
felony, if done with a certain intent, but a misdemeanor if done without
such intent. The eriminal quality of the completed act in such cases
varies with the intent with which it was done.

Whether the attempt is a common-law misdemeanor or a statutory
offence, the rules already stated as to what is sufficient to constitute
an attempt apply, unless the statute dealing with the subject-matter
provides another criterion (r).

Attempts to murder, which at common law are misdemeanors, are
dealt with as felonies in unnecessary detail in ss. 11-15 of the Offences
against the Person Act, 1861 (s).

On an indictment for an attempt it is unnecessary to negative the
commission of the full offence (¢£): and it is for the defendant to shew, if
he please, that the minor was merged in the greater offence,

Attempts to Commit Crime.

(d) R. v. Renshaw, 2 Cox, 285. It is exhibited.

doubtful whether this could be brought
within 24 & 25 Viet. ¢, 100, 5. 15,

(¢) R. v. Chapman, 1 Den. 432, The
offence is not perjury, and it is not a statu
tory offence to obtain a marriage licence by
afalseoat  See post, p. 528, .

(£) R, Roberts, Dear
M. . 17, The prisoner was held indic
for a misdemeanor, although his acts in
furtherance of his criminal purpose were
not sufficiently proximate to the complete
offence to support an indictment for an
attempt to exceute it. See post, p. 365 ef seq.

() Dugdale . R., 1 E. & B. 435,

(A) R. v. Williams, 1 Den, 39,

(1) R. v. Vaughan, 4 Burr. 2404, See
127, * Bribery.'

() R. v 2 Ld. Raym. 1377,
(k) R. v In
this case a criminal information was
VOL, I,

(/) 3 Co. Inst. 147.

(m) R. v Cassano, 5 Esp. 231,

(n) 1 Hawk. c. 21, 8. 15, 2 East, P.C,,
p. 816,

(o) R, v. Higgins, 2 East, 5, Lawrence,
J. R. e. Vreones [1801], 1 Q.B. 360,
an indictment for fabricating evidence for
the purpose of a contemplated arbitration,
Vide post, p. 530,

(p) White v. R, [1906], 4 Australian Com-
monwealth L. R, 152,

(q) 8 East, 374.

(r) See R. v. Duckworth [1802], 2 Q.B.
83, as to what is an attempt to shoot.  Vide
post, p. 842,

(8) Post, p. 839,

(f) None of the precedents of indict-
ments for attempts to ravish or rob containg
any such negative averment. See 3 Chit. Cr,
L. 807,816, Archb. Cr. I'L (23rd ed.), 1205,

L
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B.—Or CrimiNaL CONSPIRACIES,

Criminal conspiracy consists in ‘an unlawful combination of two
or more persons (u), to do that which is contrary to law, to cause a
public mischief (v) or to do that which is wrongful and harmful towards
another person’ (w), or to do a lawful act for an unlawful end (), or
by unlawful means (y), or wrongfully to prejudice a third person (2).
It has even been said that if several illegally concur in doing an act
with a common object, they may be guilty of conspiracy, though they
were previously unacquainted with each other (¢). But few things are
left so doubtful in the criminal law as the point at which a combination
of several persons for a common object becomes unlawful (b).

The best established definition of the offence is that given by Willes, J.,
on behalf of all the judges in Muleahy ». R. (¢), and accepted by the
House of Lords in that (d) and subsequent cases (¢).

*A conspiracy consists not merely in the intention of two or more,
but in the agreement of two or more to do an unlawful act, or to do a
lawful act by unlawful means. So long as a design rests in intention
only it is not indictable. When two agree to carry it into effect, the
very plot is an act in itself, and the act of each of the parties, promise
against promise, actus contra actum, capable of being enforced if lawful,
punishable if fora criminal object or for the use of criminal means (/).
And so far as proof goes conspiracy, as Girose, J., said in R. v. Brisac (¢),

(u) Husband and wife are regarded as  least ™" should wluml;&ny lhul statement.’
one person and as incapable of conspiring  In R. r. Jones, 1l 345;

together (1 Hawk. ¢. 72, 5. 8), though they
can severally or jointly conspire with other
persons, R, v. Whitehouse, 6 Cox, 38,
Platt, B,

(r) R. v. Brailsford [1905), 2 K B, 730,
14.: (post, p. 151) and cases there cited, and

¢ R. v. Boulton, 12 Cox, 87.

(n') Quinn v, Leathem [1901], A.C. 405,
5280 70 L. J. P.C. 76, Ld. Brampton.  In
R. v. Vincent, 9 C. & P. 91, Alderson, B.,
laid it down that conspiracy is ‘a crime
which consists either in a combination and
agreement by persons to do some illegal
act, or & combination and agreement to
effect a legal purpose by illegal means,’
In O'Connell v, R. (11 CL & F. !
(N. 8.) 1), Tindal, C.J1,, in d ng the
opinion of all the judges, said : * The crime
of conspiracy is complete if two, or more
than two, should agree to do an illegal
thing ; that is, to effect something in itself
unlawful, or to effect, by unlawful means,
something which in itself mny be in
or even lawful.’ In R
E. 713, Denman, C.J., said, * An indictment
for conspiracy ought to show either that it
was for an unlawful purpose, or to effect a
lawful purpose by unlawful means ;' but
in R, v. Peck, 9 A. & E. 686, upon this
dictum being cited he said, * T do not think
the antithesis very correct ;' anl in R. »
King, 7 Q.B. 782, he said, * The words ** at

& M. 78, however, several ]udm-u gave a
similar definition of the crime of conspiracy.
C 8. G,

(x) * With a corrupt intent,” 8 Mod. 320,
1 Wils, (K.B.) 41. See R, v. Delaval, 3 Burr,
1434, 1430,

(y) See Muleahy ». R., infra.

() | Hawk. ¢. 72,8, 2. Quinn ». Leathem
[1901], A.C. 495, n. Unless the word
* wrongfully * means eriminally, the author-
ities cited iy Hawkins do not support his
proposition.  Wright on Conspiracy, p. 12

() By Lord Mansfield in the case of the
prisoners in the King's Bench, Hil. T. 26
Geo. 1T1. 1 Hawk. ¢. 72, 8. 2, in the notes,
See the instance given in R. v, Parnell, 14
Cox, H08, 5

(b) 3 Chit. Cr.

(¢) L. R.3 H. L. 306, 317,

(d) Le. 374, Lord Cairns,

(¢) Quinn v Leathem [1901], A.C. 495,
520, Lord Brampton. See R, v. Brailsford
[1905), ’l\ B. 730, 746,

( f) Aci 1 does not lie fora con-
spiracy unless it is put into uxuntlou nnvl
(‘Aumm(llmm" 0 Co. Rep. 5

03,  Savile . Roberts, llnl lhwm .|7N
1 Wms. Saund. 220h, 230.  Barber v,
Lesiter, 7 C. B, (N. 8.) 175, Quinn v. Lea-
them [1001), A.C. 495, 510, Lord Maec-
naghten : 542, Lord Lindley.

(7) 4 East, 171,




CHAP. V1) Gist of the Offence. 147

is generally ““a matter of inference deduced from certain criminal acts
of the parties accused, done in pursuance of an apparent criminal purpose
in common between them” (k). The number and the compact give weight,
and cause danger, and this is more especially the case in a conspiracy
like that charged in this indictment.”  The gist of the offence of conspiracy
then lies, not in doing the act, or effecting the purpose for which the
conspiracy is formed, nor in attempting to do them, nor in inciting others
to do them, but in the forming of the scheme or agreement between
the parties (/). The external or overt act of the crime is concert by
which mutual consent to a common purpose is exchanged (j). In an
indictment, it suffices if the combination exists and is unlawful, because
it is the combination itself which is mischievous, and which gives the
public an interest to interfere by indictment (k).

In order to make any person criminally responsible for conspiracy,
it is essential to establish that he entered into an agreement falling within
the above definition with one or more other persons (/), whether charged
with him in the indictment or not, and whether known or unknown (m).
So where two persons were indicted for conspiring together (no other
parties being alleged), and one was convicted, and the jury disagreed
as to the other, it was held that the conviction of the one could not
stand (n) ; and where three were charged jointly with conspiring together,
and one pleaded guilty, but the other two were tried and acquitted, it was
held that the sentence imposed on the one who had pleaded guilty could
not stand (o). As a matter of procedure it would seem that if A. be
indicted and tried alone for conspiring with others, he could be lawfully
convicted, though the others :~ferred to or included in the indictment
had not appeared or pleaded (p), or were dead before (7) or after the

(h) The question involved was whether 1141, In R. v, Herne, cited in R. v. Kin-
a conspiracy, charged and proved, was an  nersley, 1 Str. 193, 195, the indictment
overt act of felony within the Treason alleged that Herne with A., ef multis aliis,
Felony Act, 1848 (11 & 12 Vicet., ¢, 12). did conspire to accuse a man of an offence ;

(i) 1 East, P.C. 462, R. v. Be 2 Ld.  the grand jury ignored the bill as to A., but
Raym. 1167: 6 Mod. 185, R. v. Spragg  found it as to Herne, who was convicted ;
[1760], 2 Burr. 903 (conspiracy to indict for ~ and it was moved in arrest of judgment
a capital offence). R. v. Rispal [1762], 3  that there being an ignoramus as to A.,
Burr. 1320, where conspiracy to injure a  Herne could not be guilty of conspiring
man by a false charge was held unlawful  with him; but the whole Court held that
and a trespass tending to a breach of the it was sufficient, it being found that he,

e, Nee () ( ‘onnell v. R, 11 CL & F. 165:  eum multis aliis, did conspire, and that it
Tr. (N.8) L might have been laid so at first,
(j) Sir W, Erl v. Manning, 12 Q.B.D. 241: 53
adopted by Bru 85,
|l!ll"| 2 K.B. 3 . And see Muleahy (0) R. v. Plummer, [1902), 2 K.B. 339 :
R., L. R. 3 H. L. 306, 328, Lord Chelms- 71 L. J. K.B. 805, Wright, J., approving a

on Trade Unions, p. 31,
J., in R, v, Plummer

(nnl dictum of Cockburn, C.J., in Robinson »,
(k) Mogul 88, Co. v. MeGregor, 21 Q.B.D.  Robinson, 1 Sw. & Tr. 2 y
544, Coleridge, C.J.  In cortain of the Court might have allowed the
Ider authorities reference is made to a bare  guilty to be withdrawn at any time before

conspiracy, unexccuted, as criminal. See  judgment.  R. v. Plummer, at pp. 347,

R. v. Rispal, 3 Burr. 1320, 1 Lev, 62,
I Ventr. 304. 1 Ld. Raym. 379, 1 Salk. (p) R. v. Kinnersley, 1 Str. 103,
174. 1 Str. 193, T. Raym. 417. (9) R. v. Nichols, 2 Str. 1227: better
(1) * One alone cannot conspire.’  Hari-  reported 12 East, 412n. A conspiracy by
son v, Errington [1565), Poph. 202. Cf. R.  N. with B., who had died before indictment
v. Thorp, 5 Mood. 221: Comb, 228, found.
(m) 1 Hawk. ¢. 72, . 8. 3 Chit. Cr. L.

L2
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indictment was preferred (r), or before pleading not guilty (s), or were

subsequently and separately tried.

But it is not settled whether, in

cases of separate trials of the conspirators, the acquittal of those tried
later would avoid the conviction of one earlier tried and convicted for
the same conspiracy (). When the indictment alleges a conspiracy
between several, a verdict that two or more, but not all, entered into
the conspiracy will support a conviction (u).

In R. v. Sudbury (v), where only two out of three were found guilty
of riot and there was no allegation of cum alits, judgment was arrested.

Holt, C.J., said,

“1If the indictment had been that the defendauts, with

divers other disturbers of the peace, &c., had committed this riot and
battery, and the verdict had been as in this case, the King might have

had judgment.’

In R.v. Thompson (w), all the counts of the indictment alleged that A.,

(r) R. v Scott [1761], 3 Burr. 1262. An
indictment of four for riot. Conviction of
two held umul, though the other two had
died b fnrl'

(s) R. l\--mul\. 5Q.B. J'l

(6) R. v. Plummer [1902], 2 K.B. 339,
344, It is said that where one of several
defendants charged with a conspiracy has
been acquitted, the record of acquittal is
evidence for another defendant subse-
quently tried.  R. v. Horne Tooke, 1 Chit.
Burn. 823 note (w), infra,

() R Quinn, 19 Cox, 78 (Ir.), I~'|(7
gibbon, L.J But see H(nulll'“ v. R,

CL & F. 155 5 8t. Tr. (N. 8.)
(#) 1 1d. Raym vu

Cited and adopted in R. v Plummer

\1... 262,

[1902], 2 K. B, 3:
(1) 16 Q.B. 8

), 343, Wright
Erle, J., diss. Camp-
bell, C.J., Patteson, J., and Coleridge, J.,
rested the decision on the ground that
‘ other persons ' must mean persons other
than Tillotson and Maddock ; and that the
acquittal of those defendants, therefore,
must have the same effeet as if Thompson,
Tillotson and Maddock had alone heen
charged with the conspiracy ; in which
case it was clear Thompson must have been
acquitted,  Campbell, C.J., said: * The
acquittal of two involves the acquittal of
the third,” and Patteson, J., said : ‘I cannot
see how Thompson can be convicted of con-
spiring with persons unknown ; upon the
evidence he conspired, if at all, with Tillot-
son or Maddock,”  Erle, J., was of opinion
that, *according to the rules of pleading,
this charge, as to each individual, must be
construed as if he were charged solely, and
it follows that the acquittal of the two be-
comes immaterial ; and the verdict may be
found in any terms comprised in the indiot-
ment.  The finding may be that Thompson
conspired with Tillotson, or with Maddock,
or with other persons unknown ; and so
there may be similar findings as to the
others. Therefore if any one be found

guilty, the verdict must stand as against
bim ; the judge must take the opinion of

the jury-as to each, whatever may be the
finding as to the others. * Are you of
opinion that Thompson conspired with
Tillotson ™ *“ No." * With Maddock * "
“No. But we are satisfied that he con-
spired with some one; we do not know
whom.” The conspiracy, then, cannot be
truly predicated of either Tillotson or Mad
dock, becanse the jurydonot know which of
these two was the conspirator; they do, how-
ever, know that one of them was ; so that
against Thompson, the verdict should be that
he conspired with some one, it is not known
with whom.” R. v. Thompson was accepted
as good law in R. v. Plummer [1902], 2
K.B. 330, 343, 345, and the criticisms on
R. v. Thompson by Mr. 1.mnm in the 4th
edition of this work (vol. iii. p. 146), were
treated as ill-founded in In\\ llw said : ¢ 1t
is quite an error to suppose that the word
“other,” as used in indictments, means
“different from.” It is a mere word of form,
used like * further” and * afterwards,”
See R. ». Downing, 1 Den. If the in-
dictment had contained three counts, the
first alleging a conspiracy between Thomp-
son and Tillotson, the second between
Thompson and Maddock, and the third
between Thompson and divers other per-
sons to the jurors unknown, and the facts
had been as in this case, the verdict must
have been not guilty on the first two counts,
and guilty on the third ; and yet each count
in this indictment was in point of law
exactly the same as such three counts.’
*The authorities seem to show, that if
several persons are indicted for a riot or a
conspiracy, and the jury acquit all except
two in riot and one in conspiracy, the latter
must also be acquitted. It is very confi-
dently submitted that these authorities
rest on a fallacy, viz.,, that because some
are acquitted, therefore the others could
not have been guilty of the offence together
with thoso that are acquitted.  The acquit-
tal of A. necessarily amounts to no more
than that A. was not proved to be guilty.
Suppose A, and B. are indicted for a con-
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B.,and (. conspired, &c., * with divers other persons to the jurors aforesaid
unknown,” The jury stated their opinion, upon the evidence, to be
that A. had conspired with either B. or (., but that they did not know
with which. Noevidence was given of participation by any other party ;
and thereon the judge directed a verdict of not guilty as to B. and (',
and a verdict of guilty as to A.; and it was held that as B. and (. had
been acquitted, the verdict could not be supported against A.

In R. ». Cooke (x), on an indictment against four for a conspiracy,
two pleaded not guilty ; one pleaded in abatement, to which plea there
was a demurrer ; and the fourth never appeared. Before the argument
of the demurrer the record was taken down for trial, and one of the
defendants who had pleaded not guilty acquitted, and the other found
guilty of conspiracy with him who had pleaded in abatement. The
demurrer was afterwards argued, and judgment of respondeat ouster
given, whereupon a plea of not guilty was pleaded. The Court of King's
Bench held that judgment might be pronounced upon the one found
guilty before the trial of the other; for although it was possible that
the latter might be acquitted, yet the Court were not warranted in coming
to the conclusion that that would be so against the verdict that had been
found, or in forbearing to pronounce judgment upon the defendant found
guilty (). In R. ». Ahearne (y), where three prisoners were indicted
in Ireland for the (then capital) offence of conspiring to murder, and,
having refused to join in their challenges, one of them was tried alone
and convicted ; it was held, on a case reserved, that he had been properly
tried and convicted, and that there was no ground for respiting or
arresting the judgment,

In R. . Quinn (2), also an Irish case, the indictment was against
eight persons for conspiring together to defraud a railway company by

spiracy, and A. has made a written confes dale, J., said, * If the other defendant shall
he did conspire with B., and B.  hereafter be acquitted, perhaps this judg-
but the evidence fails as against  ment may be reversed.” Mr. Creaves

, is A to be acquitted ? Suppose, in  (Russell on Crimes (4th ed.), vol. iii. p. 146)
such a case, A. had pleaded guilty, is his  queried this ruling on grounds to a large
plea to be set aside because B, for want of  extent equally applicable to the case of a
evidence is acquitted ¥ This shows that in  joint trial, saying: * Such acquittal would
fact one may be guilty, though the rest are  not necessarily show that the verdict of
acquitted, and that the doctrine in question  guilty on the former trial was wrong, as
rests on an entire fallacy.” This reasoning  witnesses might be dead or absent who
has been rejected as involving the danger-  were examined on the former trial, or the
ous theory that a verdict of not guilty does  one defendant might have been convieted
not fully establish the innocence of the on his own confession, which would not be
person h. whom it relates, Plummer  admissible ugmlhl the other del fendant.’
! 2 K.B. 33 Bruce, J. See R, But in R, Plummer |I'Nl'\

» lehnl 1009, T. L. R. 612, Again 345, \\nuh'. J., considerec » 4nn« ism
it is conceived that a »-||II more fatal objee-  not justitied |r} the ‘unlu.unn already
tion to the doctrine exists, It is appre-  stated in the text,

hended that the acquittal of B. can in no (v) |m.‘, 16 Cox, 6: 21Ir. Rep. (. L. 381

14,
) inferred
8 Were sen-
tenced to death, that the indictment was
for murder,

case be admissible in evidence for A, Itis  In R. v. Plummer [1902], 2 K.B. &
obvious that the conviction of A. would not \\'rlghl J., seems to have wre
be evidence against B. And the rule is, from the fact that the prison
that ‘no record of a convic i
can be given in evidence,

«

the benefit may be muuml.‘ See R. v () [1808] 19 Cox, 78, Fitzgibbon, L.J.

\\ arden of the Fleet, "nl' : and other  He distinguished O'Connell v, R, 11 CL. &
vs." Phill, Evid. e. 1, F. 165: 5 8t. Tr. (N. 8. 1.

(x) 5B.& C. 538, 7D &R 673. Little-
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stealing and selling uncancelled but used railway tickets, Three were
convicted of conspiracy, two of misdemeanor, and two were acquitted, It
was ruled that the count was good and was sustainable by a finding that
two or more were concerned in the conspiracy charged.

In R. ». Duguid (a), it was held that D. could lawfully be convicted of
conspiring with the mother of a child under fourteen to take the child
by force from the possession of its lawful guardian, although sect. 56
of the Offences against the Person Act, 1861, under which such abduction
is criminal, contains an express provision excepting from criminal liability
a person who shall have claimed any right to the possession of such
child, The mother was not tried with D. nor amenable to justice. The
Court did not determine whether the mother came within the exception,
but ruled that her immunity if established had no legal bearing on the
question whether a conspiracy by D. with her to commit the statutory
crime was criminal so far as concerned D (aa).

In consequence of the nature of the crime, it has been held where an
indictment for conspiracy was tried in the Court of King’s Bench, a new
trial granted as to one of several convicted of conspiracy operated as a
grant of a new trial as to the others convicted, although the grounds
for the grant of the new trial applied only to the one. But where
of those indicted for conspiracy some were convicted and some acquitted,
the grant of a new trial in favour of those convicted did not affect the
verdict of acquittal (b). A new trial can no longer be granted in England
on conviction of any criminal offence (¢) ; but the principles involved in
the above rulings may have to be considered in the event of an appeal .
by one conspirator where several have been convicted.

Conspiracies to commit Offences Punishable by the Criminal Law. -
Whatever doubt may exist as to other forms of conspiracy, it is
clearly established that every conspiracy to commit an offence punish-
able by law is an indictable offence.  Where the conspiracy is executed,
it appears to merge in the completed offence (d). Conspiracies of this
kind are merely auxiliary to the law which creates the principal crime (¢).

It is immaterial whether the principal offence is a felony ( /') or a misde-
meanor (g), or whether it is an offence at common law or by statute (4),
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(a) [1906] 75 L. J. K.B. 470: 70 J. P
204, CL R. v. Whitchurch, 24 Q.B.D. 420,

(aa) In R. v, Crossman, 24 T. L. R. 157,
on an application on behalf of the mother
(who was out of the jurisdiction) to compel
the withdrawal of a warrant against her
for taking part in the conspiracy, the Court
declined to decide, in the absence of the
mother, whether she was liable for the con-
spiracy.

(b) R. v. Gompertz, 9 Q.B. 824, Cf. R.
v. Quinn, 19 Cox, 78 (Ir.). As to the rule
where one is convieted and the rest ac-
quitted, see R. v. Plummer, ante, p. 47.

(¢) 7 Edw. VIL c. 23, s. 20, post, Bk. xii.
e. iv.  For former practice see Archbold,

Cr. PL (23rd ed.), 291 : Crown Office Rules,
1906, rr. 156 et seq.: and Short & Mellor,
Crown Practice (1st ed.), 253.

(d) See Ld. Raym. 711,

(¢) Wright on Conspiracy, 80,

(f) Conspiracy to commit treason or
treason felony is an overt act of treason
or treason felony. Muleahy ». R.. L. R.
3 H. L. 306, For an indictment for con-
spiring to take from the United States Consul
in Samoa and lynch a man committed for
trial for murder, see Hunt ». R. [1878),
Fiji Reports (Udal), 20.

(g) For precedents of conspiracies to
commit riots see 2 Chit. Cr. L. 506, note (a).
R.v.Vineent, 9C. & .91, In R.». Pollman,
2 Camp. 2290, it seems to have been held
that to purchasean office under the Customs
was a misdemeanor at common law (see
R. v. Vaughan, 4 Burr. 2494), and it was
held that conspiring to obtain money by
procuring an appointment to such office
was indictable, See 49 Geo. 1L e. 126,
post, p. 621.

(h) See R. v. Best, [1705], 2 Ld. Raym,
1167.
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and whether punishable on indictment or on summary conviction (i), or
brevi manu, as in the case of contempt of court.  And this form of con-
spiracy includes combination to violate the provisions of a statute (j),
or of a by-law made, or a proclamation issued, under statutory authority,
if the violation of the statute, by-law, &c., is a misdemeanor at common
law, or visited by a specific criminal penalty (k) ; and also extends to
include combination to commit a breach of the peace (/). The fact
that conspiracy to commit felony is indictable, was recognised by the
provision for pavment out of public funds of the costs of prosecuting such
an offence (14 & 15 Viet. e, 55, 8. 2). A person may be convieted of con-
spiracy to commit a crime of which he could not, if he stood alone, be
convicted, Thus, a woman has been held to have been properly con-
victed of conspiring with others to administer drugs to herself, or use
instruments to herself, with intent to procure abortion (m), when it was
proved that she believed erroneously that she was with child (n).

Convictions have been had for conspiracies to poison human beings (0)
or horses (p), to commit forgery (¢), larceny (r), marine barratry with
intent to defraud underwriters (s), and prison breach (¢), and to form an
unlawful assembly (u). Conspiracy to murder is a statutory felony (v),
as are certain combinations or agreements for the purpose of treason,
felony, or sedition (post, p. 327).

In R. ». Brailsford (w), it was held to be criminal for two to conspire
to obtain a passport from the Foreign Office in the name of one of them
by falsely pretending that he desired to travel in Russia, and with intent
that the passport should be used by another person. The passport was
obtained and sent to the other person and used in Russia by a revolu-
tionist. The conspiracy was laid as being in fraud of the Foreign Office
to the injury, prejudice, and disturbance of the lawful free and customary
intercourse between the King's subjects and those of the ('zar, and to
the public mischief of the King’s subjects, and to the endangerment of
peaceful relations between the King and Czar, and between their respective
subjects, It was argued for the Crown that the offence was indictable
at common law independently of conspiracy (). This contention the
Court considered well founded as to frauds and cheats, and apparently
as to any other acts tending to produce a public mischief (y), and held
that obtaining a passport by a false pretence, i.e., cheating and deceiving

(1) R, v. Bunn, 12 Cox, 316, Brett, J.
On the objections to this extension, sce
Wright on Conspiracy, 83.

() R. v. Thompson, 16 Q.B. 832, ante,
p- 148, In that case it was said that as
conspiracy is an offence at common law, if
parties conspire to commit an offence
created by statute, they may be indicted
for such conspiracy, although the statute
be repealed before the indictment is pre-
ferred.

(k) See Wright on (onnplrm Yy, 83.

() 48t Tr. (N. 8.) 1

(m) A felony within ’4 d( 25 Viet. . 100,
8. 58, post, p. 820,

(n) R. v. Whitchurch, 24 Q.B.D, 420,
Cf. R. v. Duguid, 70 J. P. 204, ante, p. 150.

(0) R. v. Maudsley [1820], 1 Lew. 51.

(p) R. v. King [1820], 2 Chit. (K.B.), 217.
(¢) R. v. Brittain [1848], 3 Cox, 6
(r) R.v. Taylor, 21 L. T. (N. 8.) 7

(«) R. v. Kohn [1864], 4 F. & F. un post,

. Desmond [1868), 11 Cox, 146.
Hunt [1820], 3 B. & Ald. 566
. 171,
Vicet. c.
I

100, &, 4, post, p. 835,
30.

R. v. Higgins, 2 East, 5,
R. v Wheatly, 2 Burr.
% . BL 273, Lord Mansfield.
Young v. R.,,3 T. R 08, 104, cit. Buller, J.
R. v. \nuuhnn 4 Burr. ’4!'4

(y) They relied on R. v. de Berenger,
3 M. & 8. 67, and R, v. Dixon, 3 M. & 8. 11,
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the Foreign Office, was an act which would render a conspiracy to carry
it into effect criminal, and that the particular conspiracy was clearly
calculated and intended to produce a grave public mischief, because it
sought to obtain by false representations and improper purpose the issue
of a public document by a public department of state,

Conspiracy for seditious purposes is indictable, sedition itself being
a criminal offence (z). In R. v, Vincent (a), some of the counts of an
indictment charged the defendant with conspiring to cause a great
number of persons to meet together for the purpose of exciting discontent
and disaffection in the minds of the subjects of the Queen, and for the
purpose of exciting the said subjects to hatred and contempt of the
government and constitution, and it appeared that a large number of
persons had assembled at meetings, at which violent speeches had been
made respecting the government and constitution and the people’s
charter. Alderson, B., told the jury,  The purpose which the defendants
had in view, as stated by the prosecutors, was to excite disaffection and
discontent, but the defendants say that their purpose was by reasonable
argument and proper petitions to obtain the five points mentioned by
their learned counsel. If that were so, I think it is by no means illegal
Jto petition on those points. The duration of Parliaments and the extent
of the elective franchise have undergone more than one change by the
authority of Parliament itself ; and with respect to the voting by ballot,
persons whose opinions are entitled to the highest respect are found
to differ (b). There can also be no illegality in petitioning that members
of Parliament should be paid for their services by their constituents ;
indeed, they were so paid in ancient times, and they were not required
to have a property qualification till the reign of Queen Anne (¢), and are
now not required to have it in order to represent any part of Scotland
or the English Universities.” And he directed the jury to say whether
they were satisfied that the defendants conspired to excite disaffection,
and if they were to find them guilty of conspiracy.

The first count in an indictment against Daniel O'Connell (d) and others
alleged that the defendants, intending to create discontent and disaffec-
tion amongst the subjects of the Quoon, and to excite the said subjects
to hatred of the government and constitution, &ec., unlawfully and
seditiously did conspire, &e., to create discontent and disaffection amongst
the subjects of the Queen, and to excite such subjects to hatred and
contempt of the government and constitution and to unlawful and seditious
opposition to the government and constitution, and to stir up jealousies and
ill-will between different classes of Her Majesty's subjects, and especially
to promote among Her Majesty’s subjects in Ireland feelings of ill-will

(z) R.r. Redhead Yorke, 25
R.v. Hunt, 1 8t. Tr. (N. 8,) 171

it Tr. 1003, made mmlmg to violence. R. ». Burns,

16 Cox, 3566, where the earlier authorities

566. 0'Connelle. R., 11 CL & F.
(N.8.)51. R.v. McHugh [1901] 3
569, See post, p. 327 et seq., * Sedition.’ ft
is not seditious candidly, lull) and freely to
discuss public matters or criticise the Gov-
ernment, unless the discussion or criticism
is under circumstances caleulated or in-
tended to create tumult, or statements are

are discussed.

(a) 9 C. & P. 9L
C. &P 277,

(b) See the Ballot Act,
Vict. c. 33, temp.).

(¢) Nor since 1858, when it was abolished
by 21 & 22 Viet. c. 26,

(d) 11CL&F. 155: 68t Tr. (N.8.) 1.

Cf. R. v. Shellard, 9
1872 (35 & 36
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and hostility towards and against Her Majesty’s subjects in the other
parts of the United Kingdom, and especially in that part called England
and further, to excite discontent and disaffection amongst divers of Her
Majesty's subjects serving in the army ; and further, to cause and procure,
&c., divers subjects unlawfully and seditiously to meet and assemble
together in large numbers, at different places in Ireland, for the unlawful
and seditious purpose of obtaining, by means of the intimidation to be
thereby caused, and by means of the exhibition of great physical force
at such assemblies and meetings, changes and alterations in the govern-
ment, laws, and constitution ; and further, to bring into hatred and
disrepute the courts by law established in Ireland for the administra-
tion of justice, and to diminish the confidence of the said subjects in
Ireland in the administration of the law therein, with the intent to induce
the subjects to withdraw the adjudication of their differences from the
cognizance of the said courts, and to submit the same to the determina-
tion of other tribunals to be constituted for that purpose. The count
then alleged various overt acts done in order to excite discontent with,
hatred of, and disaffection to the government, laws, and constitution.
The second count was exactly like the first, but omitted the overt acts.
The third count alleged that the defendants. intending to create discon-
tent and disaffection amongst the subjects of the Queen, and to excite
the said subjects to hatred and contempt of the government and constitu-
tion, &e., unlawfully and seditiously did conspire, &ec., to raise and create
discontent and disaffection amongst the subjects of the Queen, and to
excite such subjects to hatred and contempt of the government and
constitution, and to unlawful and seditious opposition to the said
government and constitution, and to stir up hatred, jealousies, and ill-will
between different classes of the said subjects, and especially to promote
amongst the said subjects in Ireland feelings of ill-will and hostility
against the said subjects in other parts of the United Kingdom, and
especially in that part called England ; and further, to excite discontent
and disaffection amongst divers subjects serving in Her Majesty’s army ;
and further, to cause and procure, &c., divers subjects to meet and
assemble together in large numbers at different places in Ireland, for the
unlawful and seditious purpose of obtaining, by means of the intimida-
tion to be thereby caused, and by means of the exhibition of great physical
force at such assemblies and meetings, changes in the government, laws,
and constitution ; and further, to bring into hatred and disrepute the
courts in Ireland for the administration of justice, &e. The fourth count
was the same as the third, omitting the charges as to creating discontent
in the army, and the diminishing the confidence in the courts of law.
The fifth count alleged that the defendants, intending to cause and create
discontent and disaffection amongst the liege subjects of the Queen,
and to excite the said subjects to hatred and contempt of the govern-
ment and constitution, &e., unlawfully and seditiously did conspire, &e.,
to raise and create discontent and disaffection amongst the liege subjects
of the Queen, and to excite the said subjects to hatred and contempt
of the government and constitution, and to unlawful and seditious opposi-
tion to the government and constitution, and also to stir up jealousies,
hatred, and ill-will between different classes of the said subjects, and
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especially to promote amongst the said subjects in Ireland feelings of
ill-will and hostility against the subjects in the other parts of the United
Kingdom, and especially in England.  Tindal, C.J., in expressing to
the House of Lords the opinion of the consulted judges, said : * There
can be no question but that the charges contained in the first five counts
do amount, in each, to the legal offence of conspiracy, and are sufficiently
described therein.  There can be no doubt but that the agreeing of
divers persons together to raise discontent and disaffection amongst the
liege subjects of the Queen, to stir up jealousies, hatred, and ill-will
between different classes of Her Majesty’s subjects, and especially to
promote amongst Her Majesty's subjects in Ireland feelings of ill-will
and hostility towards Her Majesty’s subjects in other parts of the United
Kingdom, and especially in England—which charges are found in each
of the first five counts—do form a distinct and definite charge in each,
against the several defendants, of an agreement between them to do
an illegal act (e) ; and it therefore becomes unnecessary to consider the
other additional objects and purposes alleged in some of these counts to
have been comprised within the scope of the agreement of the several
defendants,

The eighth count in the indictment charged a conspiracy to bring
the tribunals of justice into contempt, and to cause the subjects to with-
draw their differences from the said tribunals, and to submit the same
to other tribunals. The ninth was similar to the eighth, but substituted
for withdrawing their differences, &c., * to assume and usurp the preroga-
tive of the Crown in the establishment of courts for the administration
of the law.”  The tenth count charged a conspiracy to bring into disrepute
the tribunals for the administration of justice. And the eleventh count
alleged that the defendants, intending by means of intimidation and
demonstration of physical force, &c., by causing large numbers of persons
to meet and assemble in Ireland, and by means of seditious and inflamma-
tory speeches to be delivered to the said persons, and by means of publish-
ing divers unlawful and seditious writings, to intimidate the Lords
Spiritual and Temporal and Commons of the Parliament of the United
Kingdom, and thereby to effect changes in the laws and constitution,
unlawfully and seditiously did conspire, &c., to cause large numbers of
persons to meet together in divers places and at divers times in Ireland,
and by means of seditious speeches to be made at the said places and
times, and by means of publishing to the subjects of the Queen unlawful
and seditious writings, &c., to intimidate the Lords Spiritual and Temporal
and the Commons of the Parliament of the United Kingdom, and thereby
to effect and bring about changes and alterations in the laws and constitu-
tion. Tindal, C.J., in giving to the House of Lords the opinion of the
consulted judges, said (/): * We all concur in opinion that the object and
purpose of the agreement entered into by the defendants, as disclosed upon
these counts, is an agreement for the performance of an act, and the
attainment of an object, which is a violation of the laws of the land.
We think it unnecessary to state reasons in support of the opinion that

(¢) Qu. a criminal act, (/) NCL&F, 155; 58t Tr. (N.S,) 1,
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an agreement between the defendants to diminish the confidence of Her
Majesty’s subjects in Ireland in the general administration of the law
therein, or an agreement to bring into hatred and disrepute the
tribunals by law established in Ireland for the administration of justice,
are each and every of them agreements to effect purposes in manifest
violation of the law. Upon the sufficiency of the eleventh count, no
doubt whatever has been raised.’

Conspiracy to obtain money by getting from the lords of the treasury
the appointment of a person to an office in the customs has been
held a misdemeanor at common law. Counsel for the defendant
proposed to argue that the indictment was bad on the face of it,
as it was not a misdemeanor at common law to sell or te purchase
an office like that of a coast waiter, and that, however reprehensible
such a practice might be, it could only be made an indictabie offence
by Act of Parliament. But Ellenborough, C.J., said : * If that be a
question it must be debated on a motion in arrest of judgment, or on a
writ of error.  But after reading the case of R. ». Vaughan (g¢), it will be
very difficult to argue that the offence charged in the indictment is not
a misdemeanor.”  And Grose, J., in passing sentence, likewise observed
that there could be no doubt that the indictment was sufficient, and that
the offence charged was clearlv a misdemeanor at common law (k).

Nuisance. It is said to be criminal to conspire to injure the public
health as by selling unwholesome food. Many acts tending to the injury
of the public health are nuisances at common law, or punishable sum-
marily, or on indiciment, and conspiracies to commit such offences would
be eriminal under the rule stated, ante, p. 150. The selling unwholesome
provisions may be in some cases treated as a cheat or fraud at common
law (7). In R. ». Mackarty (j), the indictment charged that the defendants,
F. and M., falsely and deceitfully intending to defrand T. C., &ec.,
together deceitfully bargained with him to barter, sell, and exchange a
certain quantity of pretended wine, as good and true new Portugal wine,
of him the said F., for certain goods of (. ; and that, upon such bartering,
&e., the said F. pretended to be a merchant, and to trade as such in
Portugal wines, when, in fact, he wes no such merchant, nor traded as
such in wines ; and the said M., on such bartering, &c., pretended to be
a broker, when, in fact, he was not, and that the said (., giving credit to
the said deceits, did barter, sell, and exchange to F., and did deliver to
M., as the broker between the said (', and F., for the use of F., goods, for
the pretended new Portugal wine ; and that M. and F., on such bartering,
&e., affirmed that it was true new wine of Portugal, and was the wine
of F., when, in fact, it was not Portugal wine, nor was it drinkable or
wholesome, nor did it belong to F., to the great deceit and damage of the
said (., and against the peace, &c. 1t is observed of this indictment,
which was for a cheat at common law, that though it did not charge that
the defendants conspired eo nomine, yet it charged that they together,
&e., did the acts imputed to them, which might be considered to be

(7) 4 Burr, 2404, xi. e, il
() R. v. Pollman, 2 Camp, 22¢ (j) 21d. Raym. 1179 ; 3id
(#) Vide post, Bk. x. p. 1501, f, seq. ; Bk,  301; 1 Salk. 286 ; 6 East, 133,
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tantamount (k). The case was considered as one of doubt and difficulty,
but it seems that judgment was ultimately given for the Crown (). In
Treeve’s case (m) it was ruled that an indictment lay for wilfully,
maliciously, and deceitfully supplying to prisoners of war food unfit for
human food. According to the statement of Alverstone, C.J., in R. »,
Brailsford [1905], 1 K.B. 730-745, the ratio decidendi was not that stated
in 1 Bast, P.C. 822, that to do as alleged lucri causa was indictable,
but that the acts tended to produce a public mischief.

Conspiracies as to Paupers. By the Poor Law Act, 1844 (7 & 8 Vict,
e, 101), s. 8, it is a misdemeanor for any officer of any union, parish, or
place to induce any person to contract a marriage by any threat or
promise respecting any application to be made or order to be enforced
with respect to the maintenance of a bastard child,

Conspiring and contriving, by sinister means, to marry a pauper of
one parish to a settled inhabitant of another, in order to bring a charge
upon it, has been held indictable (n). It is observed respecting a con-
spiracy of this kind, that, considering the offence is a prostitution of the
sacred rites of marriage, for corrupt and mercenary purposes, and that,
by artful and sinister means, persons are seduced into a connection for
life without any inclination of their own, and contrary to that freedom
of choice which is peculiarly required in forming so close an union, and
on which the happiness of them both so entirely depends ; and this for
the sake of some gain or saving to others who bring about such marriage ;
in this light it seems a fit ground for criminal cognisance, not only as being
a great oppression upon the parties themselves more immediately inter-
ested, but as an offence against society in general, being an abuse of that
institution by which society is best continued and legal descents preserved,
and a perversion of the purposes for which it was ordained (0). Upon an
indictment against parish officers for a conspiracy of this kind, it appeared
that a man of one parish having gotten with child a woman belonging to
another parish, the defendants had agreed with the man (who was of the
age of twenty-nine), with the approbation of his father, to give him two
guineas if he would marry the woman, and that he afterwards married
her on such condition, and received the money from the defendants
immediately after the marriage ; and it was also sworn, both by the man
and the woman, that they were willing to marry at the time.  Buller, J.,
directed an acquittal, notwithstanding the proof of the money having
heen given to procure such consent; and this after the putative father
had heen arrested under a justice’s warrant, and was in custody of the
overseers, He ruled that it was necessary, in support of such an indict-
ment, to shew that the defendants had made use of some violence, threat,
or contrivance, or used some sinister means to procure the marriage with-
out the voluntary consent or inclination of the parties themselves ; and

[BOOK 1.
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(k) The indictment was for bartering said that R. ». Mackarty was a case of

pretended port wine alleged to be unwhole-
some. In R. v. Southerton, 6 East, 133,
Ellenborough, C.J., said that the vending
of such an article was clearly indictable, a
deceit or public cheat, but the indictment
was not framed for conspiracy. In R. »n.

Wheatly, 2 Burr, 1127, 1120, Denison, J.,

conspiracy as

() 2 East, .C, c. 18, 5. 5.

(m) [1796] 2 East, P.C. 821.

(n) R. v. Tarrant, 4 Burr. 2106. R. v
Herbert, 1 East, P.C. 461. R, v. Compton,
Cald. 246, See R. v. Edwards, 8 Mod. 320,
+ (0) 1 East, P.C, 461,

11 as of false tokens.
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that the act of marriage, being in itself lawful, a conspiracy to procure
it could only amount to a crime by the practice of some undue
rieans (p).

Where the indictment stated the marriage to have been procured by
threats and menaces against the peace, &c., it was held sufficient, without
averring in terms that the marriage was against the will or consent of
the parties, though that must be proved (g).

And an indictment does not lie for conspiracy merely to exonerate
one parish from the charge of a pauper and to throw it on another, nor
for conspiring to cause a male pauper to marry a female pauper for thet
purpose, it not being stated that the conspiracy was to effect such
marriage by force, threats, or fraud, or that it was so effected in pursuance
of the conspiracy (r). An allegation in such an indictment that a poor
unmarried woman in a parish was with child is not equivalent to an
allegation that she was chargeable to such parish (s). And it has been
doubted whether an allegation that the defendants conspired together
for the purpose of exonerating, is equivalent to allegation that they
conspired to exonerate (¢).

Upon an indictment for conspiring to give and giving a man money
to marry a poor helpless woman, who was an inhabitant of B., in order to
settle her in the parish of A., where the husband was settled, judgment
was arrested, because it was not averred that she was last legally settled
in B. (u). But it seems perfectly immaterial where the woman’s settle-
ment was, if it were not in A., provided that fact distinctly appeared (v).
It was, however, usual to aver the settlements of the parties in their
respective parishes, and also that the woman was chargeable to her own
parish at the time, though this latter has never been adjudged to be
necessary, nor seems to be required according to the general rules which
govern the offence of conspiracy (w): for in such cases both the purpose
and the means used are clearly unlawful.

Conspiring to let a pauper land to the intent that he may gain a
settlement is illegal (2).

Acts Contra Bonos Mores. - Conspiracy to do acts regarded as contra
bonos mores, is punishable by ecclesiastical law, but not criminal or
tortious by common law or statute. In the seventeenth century the
Court of King's Bench assumed jurisdiction to superintend offences
contra bonos mores (y).

Conspiring to charge a man with being the father of a bastard child
is indictable, whether the intent be to extort money or not. Where the
object is stated to be to extort money, it is immaterial whether the woman

() Rov lfuwl"r. 1 East, P.C. 461, And (1) Per Williams, J., ibid., citing R. ».
the learned judge said that this point had  Nield, 6 East, 417.  But in R. ». Ridgway,

been so ruled several times by several 5 B. & Ald

judges.

(g) R. v. Parkhouse, 1 East, P.C. 462,
Buller, |

(r) R. v. Seward, 1 A, & E. 706, Cf. a
precedent in 4 Wentworth, 129, to bring
a pregnant pauper to settle in a parish.
'b";) Per Denman, C.J., and Taunton, J.,
ibid,

7, R. v. Nield was doubted by

Tenterden, C.J.
(1) R. v. Edwards, 8 Mod. 320,
(v) 1 East, .C. 462,
(w) Td. ibid.
(x) R. v. Edwards, 8 Mod. 320.
(y) R. v. Delaval [1763], 3 Burr. 1434,
1438, per Lord Manstield.
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is or is not pregnant (2), or whether the charge is or is not false (a), or
that the child was likely to be chargeable (a). In a case where no intent
to extort was alleged, the Court doubted upon the objection that the
charge was not stated to be false, but ultimately held the indictment to
be sufficient, as the defendants were at least charged with conspiring to
accuse the prosecutor of fornication, and although that was a spiritual
offence, conspiring to accuse of it was a temporal offence (a).

The same rule seems to have been applicable to conspiracies to charge
with heresy, or any other spiritual defamation (a) or to charge another
with slanderous matter (¢). Combinations to subvert religion are said to
be criminal (d).

It has been held criminal to conspire to prevent the burial of a corpse,
or take up dead bodies for dissection (¢). Digging up dead bodies with-
out lawful authority is indictable at common lav (/), and it is also
contrary to ecclesiastical law and modern statutes (g).

In the following cases it has been held criminal at common law to
conspire to debauch females under twenty-one. Lord Grey and others
were charged, by an information at common law, with conspiring and
intending the ruin of the Lady Henrietta Berkeley, then a virgin unmarried,
within the age of eighteen years, one of the daughters of the Earl of
Berkeley (she being under the custody, &e., of her father), and soliciting
her to desert her father, and to commit whoredom and adultery with
Lord Grey, who was the husband of another daughter of the Earl of
Berkeley, sister of the Lady Henrietta, and to live and cohabit with him ;
and, further, the defendants were charged, that in prosecution of such
conspiracy, they took away the Lady Henrietta at night from her father’s
house and costody, and against his will, and caused her to live and
cohabit in divers secret places v Lord Grey, to the ruin of the lady
and to the evil example, &c. I ¢ defendants were found guilty, though
there was no proof of any for- . but, on the contrary, it appeared that
the lady, who was herself ¢»  ‘ned as a witness, was desirous of leaving
her father’s house, and urred in all the measures taken for her
departure and subsequent concealment. It was not shewn that any
artifice was used to prevail on her to leave her father's house ; but the
case was put upon the ground that there was a solicitation and enticement
of her to unlawful lust by Lord Grey, who was the principal person
concerned, the others being his servants, or persons acting by his
command, and under his control (k).

A count charged that the prisoners did between themselves conspire,

z) R, v, Armstrong, 1 Ventr. 304; 1

( Chit. Cr. L. 36,
Lev. 62, R. v. Timberley, 1 Sid. 68, See

(/) R. v Lynn, 2T, R. 733,

Wright on Conspiracy, 21.

(a) R. v. Best, 2 LA, Raym. 1167, Vide
1 Hawk. ¢, 72, 5. 8. R. v. Hollingberry,
4 B. & . 320. R. v Jacobs, 1 Cox, 173,
The truth or falsity of the charge may be
material on the question of intent,

(¢) See R. v. Armstrong, supra. R. »
Best, 1 Salk. 174, R. v. Kinnersley, 1 Str.
103

() Fitzgibbon, 66.  Vide post, p. 3
() See R. v. Young, 2 T. R. 733, cit

(9) See post, Bk. xi. c. v.

(k) R. v Lord Grey, 98t. Tr. 127; 1 East,
P.C. 460. In Wright on Conspiracy, 26,
106, it is suggested that the offence charged
was not conspiracy but abduction from her
father’s house and procurement of a girl of
seventeen, and that this offence was punish-
able at common law. The word conspir-
antes is regarded by Mr, Wright as meaning
¢ contriving.'

S———
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combine, confederate, and agree together knowingly and designedly to
procure, by false representations, false pretences, and other fraudulent
means, J. (., a poor child, under the age of twenty-cne years, to wit, of
the age of fifteen years, to have illicit carnal connection with a man whose
name was to the jurors unknown, and, upon a case reserved, the judges
were unanimously of opinion that this count charged an indictable offence
at common law ().

A count alleged that the prisoners unlawfully conspired, &e., to solicit,
persuade, and procure, and in pursuance of the said conspiracy did
unlawfully solicit, incite, and endeavour to procure L. M., an unmarried
girl, within the age of eighteen years, to become and be a common prosti-
tute, and to commit whoredom and fornication for lucre and gain with
men ; and it was urged, in arrest of judgment, that the count was bad,
as it did not aver that the girl was chaste ; the fact of a loose woman
committing fornication was not punishable by law ; but it was held that
the count was good, as it charged a conspiracy to bring about an illegal
condition of things (j).

In R. v. Delaval (), leave was given to exhibit a eriminal information
against a master, an attorney, and a gentleman to assign over a female
apprentice by her own consent for purposes of prostitution.

In R. v. Robinson and Taylor (/), a woman was indicted for con-
spiring with a man that he should personate her master, and in that
character should solemnise a marriage with her, for the purpose of after-
wards raising a specious title to the property of the master, in pursuance
of which conspiracy the parties intermarried. 1t was held that it was the
province of the jury to collect, from all the circumstances of the case,
whether there was not an intention to do a future injury to the person
whose name was assumed, and that it was not necessary to prove any
direct or immediate injury (/). Marriage under a false name is now a
criminal offence (m).

In R. v. Serjeant (n) the defendant was held to have been properly
convicted on an indictment, which charged that M. A, W. was a person
of ill-fame and bad character, and a common prostitute, and that W. B. 8.
was an infant within the age of twenty-one years, and that M. A. W. and
P. D. and 8. J., intending to defraud the said W. B. 8. of his property,

(f) R.v. Mears, 2 Den. 79: 20 L. J. M. (.
59. See Wright on Conspiracy, p. 33. The
indictment also contained two counts

Wright on Conspiracy, 106. By s. 1 of the
Criminal Law Amendment Act, 1885, it is
criminal to procure or attempt to procure

framed to charge an attempt to commit an
offence under 12 & 13 Viet. ¢, 76 (rep. 1891,
8. L. R.), but no opinion was expressed as to
these counts, By ss. 4 & 5 (1) of the Criminal
Law Amendment Act, 1885 (48 & 49 Viet.
. 69), having or attempting carnal know-
ledge of a girl under sixteen is criminal,
and by & 3 (2) it is criminal by false pre-
tences or false representation to procure any
woman or girl not being & common prosti.
tute or of known immoral character to have
any unlawful carnal connection.

(j) R. v. Howell, 4 F. & F. 160, Bram-
well, B., and Russell Gurney, Recorder.
The dicta of Bramwell, B., go too far. See

any woman or girl to become either within
or without the King's dominions a common
prostitute,

(k) [1763] 3 Burr. 1434: 1 W. BL 410.
It is suggested in Wright on Conspiracy, p.
32, that it is an offence at common law
for a master to induce his apprentice to
practise prostitution for his profit.

(1) 1 Leach, 37; 2 East, P.C, 1010. 1In
Wade v, Broughton, 3 V. & B. 172, it was
said that persons conspiring to procure the
marriage of a female for the sake of her
fortune may be indicted for a conspiracy.

(m) Vide post, p.

(n) Ry. & M. 352.
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conspired for the purpose aforesaid to procure a marriage to be solem-
nised between the said W. B. 8. and the said M. A. W., by means of
a false oath to be taken by the said M. A. W., and by divers false
pretences, and without the consent of the mother of the said W. B. 8.,
his father being dead, and that the said M. A. W. and P. D. and 8. J., in
pursuance of the said conspiracy, did prevail on the said W. B. 8. to con-
sent to marry the said M. A. W., and by means of such persuasion, and
by means of a false oath taken by the said M. A. W, in order to obtain a
li for the solemnisation of marriage between the said W. B. 8. and
the said M. A. W., did cause the said W. B. 8, to marry the said M. A. W.,
and a marriage by such licence was accordingly solemnised between them,
without the leave of the mother of the said W, B. 8., who then was such
infant as aforesaid.

In Gibbon Wakefield's case (o), an indictment was held to lie for
conspiring to carry away a woman under twenty-one from the custody
of her parents and instructors, and afterwards to marry her to one of
the offenders, contrary to the provisions of 4 & 5 Ph.& M. ¢.8,ss. 3 & 4 (rep.),
and also for conspiring to commit the capital felony (under 3 Hen. VIL.
c. 2, 8. 1 (rep.)) of taking away an heiress against her will, and afterwards
marrying her to one of the defendants. The young lady, who was the
heiress of a gentleman of large fortune, and was only fifteen years of age,
was induced to leave the house where she had been placed, by means of
a fictitious letter, fabricated by the defendants, who conveyed her to
Gretna Green, where she was induced by means of false representations
to go through the ceremony of a Scotch marriage, and to consent to
become the wife of one of the defendants: and the defendants were
convicted.

Public Justice.—All combinations to subvert public justice are now
regarded as indictable. They fall into three classes: —

1. Conspiracies to make false accusations of crime or unfounded civil

claims,

2. Conspiracies to threaten to make false accusations or claims.

3. Conspiracies to interfere with the fair trial of pending proceedings.

Conspiracies to make False Charges.—According to Sir R. 8. Wright,
conspiracy is a crime of statutory origin (p), and historically the oldest
form of criminal conspiracy is that defined by the old statutes and
ordinances, 28 Edw. 1. ¢. 10 (¢), and 33 Edw. 1. But in O’Connell v. R. (r),
Tindal, C.J., after saying that ‘ The crime of conspiracy is complete
if two, or more than two, should agree to do an illegal thing ; that is,
to effect something in itself unlawful, or to effect, by unlawful means,

(0) R v, Wakefield, 2 Lew. 1. The that a conspiracy to prefer one subjected

marriage being in Scotland, an indictment
for felony under 3 Hen. VIL ¢. 2, 8. 1, could
not have been supported, and there was no
evidence to support an indictment under
4 &5 Ph & M. c. 8,8 4. An indictment
was preferred upon 4 & 5 Ph, & M. c. 8, 8. 3,
but no judgment given upon it. See
Murray’s report of the case.

(p) It is said that a false i
crime a8 referred to the i

ictment is no
lividual, but

the offenders to the villainous judgment.
1 Edw. 11L st. 2, e. 11; 2 Co. Inst. 384. This
judgment does not seem to have been pro-
nounced sinee the time of Edw. IIL R, v
Spragg, 2 Burr. 996, 097,

() This statute seems to give only civil
remedies.

(r) 13 CL & F. 155, citing R. v. Best, 2
Ld. Raym. 167, and R. v. Edwards, 8 Mod,
320.
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something which in itself may be indifferent, or even lawful,’ adds ‘ that
it was an offence known to the common law, and not first created by the
33 Edw. 1. stat. 2 (s), is manifest. That statute speaks of conspiracy
as a term at that time well known to the law, and professes only to be
* a definition of conspirators.” It has accordingly always been held to
be the law, that the gist of the offence of conspiracy is the bare engage-
ment and association to break the law, whether any act be done in
pursuance thereof by the conspirators or not.’

The description of conspirators in the ordinacio de conspiratoribus
(33 Edw. 1.) (¢), is that ‘ conspirators be they that do confeder or bind
themselves by oath, covenant, or other alliance, that every of them shall
aid and bear the other falsely and maliciously to indict, or cause to indict,
or falsely to move and maintain pleas ; and also such as cause children
within age to appeal men of felony, whereby they are imprisoned and
sore grieved (s) : and such as retain men in the country with liveries or
fees for to maintain their malicious enterprises, and to drown the truth ;
and this extendeth as well to the takers, as to the givers ; and stewards
and bailiffs of great lords, who by their seigniory, office, or power,
undertake to bear or maintain quarrels, pleas, or debates, that con-
cern other parties than such as touch the estate of their lords or
themselves’ (1). The ordinance is repealed as to combinations with
respect to wages (v), and the definition contained in it is, of course,
not exhaustive of the varieties of conspiracy ().

One of the oldest definitions of conspiracy is ‘ a consultation and agree-
ment between two or more to appeal, or indict an innocent person falsely
and maliciously of felony, whom accordingly they cause to be indicted
or appealed ; and afterwards the party is lawfully acquitted by the verdict
of twelve men’ (z).

From the statutory definition it seems clearly to follow that not only
those who actually cause an innocent man to be indicted, and also to
be tried upon the indictment, whereupon he is lawfully acquitted, are
properly conspirators, but that those also are guilty of this offence,
who barely conspire to indict a man falsely and maliciously, whether
they do any act in prosecution of such conspiracy or not; for the
words of the statute seem expressly to include all such confederacies
under the notion of conspiracy, whether there be any prosecution or
not (y).

It appears not only from the words of the statute but also from the
plain reason of the thing, that no confederacy whatsoever to maintain a

(£) Appeals of felony were abolished in () 1 Hawk. c. In R. v. Spragg,
1819, (59 Geo. 3 c. 46, rep.) 2 Burr, 993, ¢ rjeant Davy said :

(f) Sometimes cited as 21 Edw. 1. a distinetion between a writ of

() The latter part of the ordinance deals  conspiracy and an indictment for conspi-
with maintenance (g. v. post, p. 587). In  racy. In an action the damage is the gist
some old books confederacy is applied to  of the action; and therefore the writ and
agreements to maintain, and conspiracy to  declaration must charge “ that he was in-
agreements to indict. Seo Wright on Con-  dicted and sustained damage " ; but that
spiracy, 18, is not necessary in an indictment, which is

(v) By 6 Geo. IV, ¢, 129, 8. 2. As to for an offence against the public. And
combinations afecting trade, see post, p. 176, this distinction explains Lord Coke’s mean-

(w) R. v. Tibbits [1902), 1 K.B. 77, 89. ing in 3 Inst. 143

(x) 3 Co. Inst, 143. 4 BL Com. 136,
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suit can come within the words of the 33 Edw. I. stat. 2, unless it is both
false and malicious (z).

By the conjoint effect of the ordinance and the common law (a),
it is criminal unlawfully to agree to injure any person by a false charge,
whether the offence charged is a temporal or an ecclesiastical offence (b),
and whether it is treason felony or misdemeanor, or merely a charge
affecting his credit or reputation.

This form of conspiracy is not criminal if the charge was to be pre-
ferred honestly and with reasonable belief in its truth (¢). Several
persons may lawfully meet together and consult to prosecute a guilty
person, or one against whom there is probable cause of suspicion ; but not
to prosecute one who is innocent, right or wrong (d). And associations
to prosecute felons, and even to put the laws in force against political
offenders, are lawful (e).

It seems not to be any justification of a conspiracy to carry on a
false and malicious prosecution, that the indictment which was preferred,
or intended to be preferred in pursuance of it, was insufficient, or that
the Court wherein the prosecution was carried on or designed to be
carried on had no jurisdiction of the cause, or that the matter of the
indictment did import no manner of scandal, so that the party grieved
was, in truth, in no danger of losing either his life, liberty, or reputation.
For notwithstanding the injury intended to the party against whom
such a conspiracy is formed may perhaps be inconsiderable, yet the
association to pervert the law, in order to procure it, is criminal (/).
On an indictment for wickedly and unlawfully conspiring to accuse
another of taking hair out of a bag, without alleging it to be an unlawful
and felonious taking, it was said by Lord Mansfield that the gist of the
offence was the unlawful conspiracy to do an injury to another by a
false charge, and that whether the conspiracy were to charge a man
with criminal acts or such only as may affect his reputation, it was
sufficient (g).

It is immaterial whether the conspirators proceed to indict the
object of the conspiracy or whether they stop short at the formation of
the conspiracy or at any point short of the actual indictment and
trial.  Where the indictment has been preferred and tried it is not
essential to prove acquittal (k) to found an indictment for conspiracy to
prefer the charge.

In R. ». M'Daniel, the defendants were charged with a con-
spiracy, in causing a man to be executed for a robbery, of which they
knew he was innocent, with intent to get into their possession the

Of Criminal Conspiracy. [BOOK 1.

(2) 1 Hawk. ¢. 72,8 7.

(e) R. v. Murray [1823], Abbott, C.J.,
(a) In 1 Hawk. ¢. 72, & 2, it is said to be

safer and more advisable to indict at com-
mon law because it does not seem to have
been resolved that persons offending by a
false and malicious accusation against

another are indictable under the statute,

(b) R. v. Best, 2 Ld. Raym. 1167; 1
Salk. 174.

(¢) R. v. Jacobs, 1 Cox, 173.

(d) R. v. Best, ubi sup. ; and see 1 Hawk.
¢ 72,87

1 Chit. Burn's Just. 817 ; Matth. Dig. 90.
The law as to maintenance does not apply
to the maintenance of criminal proceedings,
See post, p. 688,

(f) 1 Hawk. ¢. 72, 5. 3.

() R. v. Rispal, 3 Burr,
308. Cf. Pippet v. Hearn,

(k) 2Hawk. ¢.72,8. 2. See R. v. Spragg,
2 Burr. 993, 998. In this case the conspi-
racy was executed by actual indictment.

320; 1 W. BL
B. & Ald. 634,
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reward offered by Act of Parliament (i). And it would have been
equally a conspiracy, though the defendants had failed in their infamous
design, and the man had been acquitted.

2. A conspiracy to indict for the purpose of extorting money is criminal
whether the charge is true or false (j), and so is a conspiracy to
enforce by legal process the payment of money known by the conspirators
not to be due (k). A conspiracy to threaten prosecution or exposure, or
injury, with a view to extort are clearly criminal, because such threats
by an individual are eriminal (1), either absolutely or when made without
reasonable and probable cause for the demand made (m).

In the case of a conspiracy to extort, it is immaterial whether the
charge or imputation threatened to be made is true or false (n).

Where the plaintiff had been arrested at the suit of (., and B. had be-
come bail for her, and some proceedings had been taken against him as bail,
and B., (., and others went to the plaintiff's lodgings, and B. said he must
have his money or the plaintiff must go to gaol, and stated that two others
were officers, which was not the fact ; and the plaintiff being frightened,
delivered to B. a watch and other articles, and two of the others wrote
two papers, which were signed by the plaintiff and B., and which papers
stated that the articles were deposited with B. as a security ; Lyndhurst,
('.B., held that, as the defendants all acted in concert, they were guilty of a
conspiracy, for which they might all have been indicted (o).

3. Conspiracies to interfere with the fair trial of proceedings, civil
or criminal, are indictable (p). The interference itself is in many, if
not in all cases summarily punishable as contempt of court (g), if the
proceedings are pending in a superior court of record, and is indictable
in whatever court the proceedings are pending (r).

The following conspiracies have been held criminal :—

To interfere with the course of Justice, or to pervert the minds of
magistrates or jurors, by publishing, pending eriminal proceedings, matter
calculated to prejudice a fair trial, e.g., by publishing in newspapers
assertions of the guilt or imputations against the character of a prisoner
awaiting trial (s).

To dissuade or prevent witnesses from giving evidence (¢), or to prevent

(1) 19 St. Tr. 745; 1 Leach, 45. And (C. C. R.); and of. R. v. Craig [1903), 20
see Fost. 130. 1t would seem that the only  Vietoria L. R. 28,
objection to this being treated as a con-

spiracy was that which might arise from its
being considered as a crime of the highest
degree (i.e., murder), in which the misde-
meanor would be merged. As to the im-
propriety of prosecuting for conspiracy
when the offence contemplated has been
completed, sce R. v. Rowlands, 5 Cox, 407 ;

R. v. Boulton, 12 Cox, 87; R. v. Good-
ns, 424

4 B. & C. 320,
Cf. R. v. Jacobs, 1 Cox, 173,

(k) R. v. Taylor, 15 Cox, 265, 268,

(1) 24 & 25 Viet. . 96, ss. 44-49 (threats
to accuse of crime, &e.); 24 & 25 Viet.
c. 100, 8. 16 (threats to murder) ; 24 & 25
Vict. ¢. 97, 8. 56 (threats to burn or destroy);
6 & 7 Vict. e. 96, 8. 3 (threats to publish
libel), post, Vol. ii. pp. 1156 ef seq.

(m) See R. v. Chalmers, 10 Cox, 450

() R. v. Hollingberry, ubi sup.

(0) Bloomfield v. Blake, 6 C. & P. 75.

(p) This form of conspiracy is describod
in the argument in R. v. Mawbey, 6 T. R.
619, as one ‘ where the subject-matter is
malum prohibitum as referred to the indi-
vidual, and the criminality in law is thereby
aggravated when executed,”

(q) See post, p. 537

(r) R. v. Parke [1903], 2 K.B. 432. R.
K.B. 32

v. Davies [1906), 2,

(s) R. v Tibbits [1002), 1 K.B. 77,
where the earlier authorities are collected.

() R. v. Lawley, 2 Str. 904; 1 Hawk.
¢ 21,8 15. R. v. Steventon, 2 East, 362.
In R. v. Gray [1903], 22 N. Z. L. R. 52, an
indictment was preferred for dissuading a
witness from giving evidence. Cf. R. v,
Loughran, 1 Crawf. & Dix. (Ir.), 70.

M2
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a witness from attending the trial (v), or to prepare witnesses to
suppress truth (v). To bribe or tamper with jurors (), or to corrupt
judges (z). Deceit and collusion in Courts of Justice by submitting fabri-
cated evidence or otherwise (y). As to conspiring to indemnify bail,
see R. v. Stockwell, 66 J.P. 376.

Secreting Witness.—A count alleged that 8., J., and B. had been
committed for trial for obtaining money by false pretences from H.,
and that H. agreed with W. and P. and the wife of B., intending to defeat
the due course of law, that H. should not attend to prosecute or give
evidence, and should receive, in consideration thereof, 400/, from the
said wife of B., and then alleged that H. did receive the 400l The three
following counts alleged the object to be to defeat and obstruct the due
course of law. The averments were proved. For the defendants it was
alleged that B. had such influence over H. that the latter had made an
affidavit exculpating B. from any participation in the fraud, and that
he was thus placed in the dilemma that, if he did not prosecute, he for-
feited his recognisances, and, if he did prosecute, he might be indicted
for perjury ; and that P., who was his guardian, in order to extricate
his ward from this position, had been a party to the compromise, but
without any intention to do wrong, or to obstruct the course of justice.
But Campbell, C.J., held that, if the necessary effect of the agreement
was to defeat the ends of justice, that must be taken to be the object ;
and the jury were directed to say, on the first and second counts, whether
the defendants did not agree not to prosecute as therein alleged ; and
on the third and fourth counts whether they conspired to obstruct and
defeat the ends of justice. If they did so agree and conspire, whatever
might be their private reasons, it was the duty of the jury to convict the
defendants (z).

Fabricating Evidence.—In R. ». Mawbey (a), it was held that a
certificate by justices of the peace that an indicted highway is in repair,
is a legal instrument, recognised by the courts of law, and admissible in
evidence after conviction, when the Court is about to impose a fine ;
and that, consequently, it was illegal to conspire to pervert the course
of justice by producing a false certificate in evidence to influence the judg-
ment of the Court. The indictment stated that a highway was indicted
as being out of repair, and a plea of not guilty, but that it was intended
to apply to withdraw the plea and plead guilty ; that two justices of the
county, and two other persons, conspired to pervert the course of justice

[BOOK I

Of Criminal Conspiracy.

(u) R, v Hall, 2 W, BL 1110. In R. v
Roderick, at the Glamorgan Summer

() R. v. Vreones [1891], 1 Q.B. 360. Sco
3 E. 1 (Stat. West. 1), c. 20 (deceits by

Assizes (Aug. 1906), before Jelf, J., two
persons were convicted of conspiring to
keep away from the assizes a girl who was
ln-u.«'eutrix in a charge of criminal assault,
oy sending her to the United States,

(1) 3 Co. Inst. 106, Hollis’s case, Hob,
271; sce 2 Show. 1. It is incitement,
procurement, or subornation, of perjury.

(w) Co. Litt, 157. 32 Hen. VIIL ¢. 9, 8.
6 Geo. 1V, 8 61 1 Wms, Saunc

I Ld. Raym. 148. 1 Burr. 510. 4 T. R,
285, ride post, p. 598
() 3 Edw, L ¢. 20. 2 Co. Inst. 212, 217,

pleaders or others, not repealed).

(z) R. ». Hamp, 6 Cox, 167. Campbell,
C.0., held that the facts did not support
counts charging a conspiracy to an(uin
money from the wife of Broome, with intent,
to cheat him of it. The first count had
only the word ‘agree’ and not conspire,
and on its being said that this count did not
charge a conspiracy, Lord Campbell said,
‘ Nothing turns on that. Conspire is
nothing : agreement is the thing.’

(a) 6 T. R. 619,
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and impose on the Court by producing a false certificate from the two
defendants, who were justices, that the road was in repair, and that they
did so. There was a verdict against the two justices, and a rule was
obtained to arrest the judgment, but after full argument was dis-
charged. Ashhurst, J., said: ‘The principal question is whether a
conspiracy to pervert the course of justice by producing in evidence
a false certificate be or be not a crime ? It seems to me a greater
offence can hardly be stated than that of obstructing or perverting
the course of justice, on which the lives and properties of all the subjects
depend.”  Grose, J., said: ‘It is laid down in some of the cases
that an attempt to persuade another not to give evidence in a Court of
justice is indictable ; then it cannot be doubted but that an attempt
to mislead the Court by misrepresentation is equally criminal. The
course of justice is perverted if the certificate of the justices be false. 1f
they agree to certify that a road is in repair for the purpose of perverting
the course of justice it is a erime and indictable ; and it is not necessary
that they should know at the time of such agreement that the road
is out of repair; it is sufficient that they did not know that the fact
which they certified to be true was true,” Lawrence, J., said: ‘ The
question is, whether a conspiracy to do an act from which the public
may receive any damage be or be not indictable ? At first I thought
this a very doubtful case, because it struck me that this was an act by
which the public would not suffer, as the Court of the Assizes were not
bound to receive the certificate of the defendants, it not being on oath.
But on examination it appears that the practice of receiving the certifi-
cates of magistrates respecting the state of roads, has existed as far as
the memory of living persons extends, and the books carry it still further
back. 1 have not been able to discover how or when the practice of
receiving these certificates arose ; but a practice that has been adopted
in the Courts at least as long back as the reign of Charles the First
a great way to show what the law is upon the subject. And this is not
the only instance of receiving certificates in evidence ; certificates of
bishops with respect to marriages are received ; the customs of London
are certified by the recorder ; so formerly were certificates received from
the captain of Calais ; and in Cro. Eliz. 502, this court said that they would
give credit to the certificates of the judges in Wales respecting the practice
of their Court, and that the custom of the Court is a law in that Court.’
Where one brother had executed a conveyance of land to another for the
avowed object of giving the latter a colourable qualification to kill game,
and to get rid of an information then pending against him, it seems to have
been considered as quite clear that they were both guilty of conspiracy (b).
Conspiracy to Cheat and Defraud.—It is said that private deceits
coupled with conspiracy are indictable (¢), and it is clearly eriminal to
conspire to commit public frauds in trade (d) or public cheats (¢), whether
(b) Doe d. Roberts v. Roberts, 2B, & Ald.  a candidate at an election (to a provineial
307 legislature), the electors of the division, and
2 Burr.  the publie,’ by illegally obtaining the return
1127, 1129. R.v. Mackarty, 6 Mod. 301; 2Ld.  of the opposing candidate. R. v Sinclair
Raym. 1179, 3 Ld. R 25. 2 Str. S66.  [1906], 12 Canada Cr. Cas. 20,
(d) Comb. 16. 1 Sess. Cas, 217. 1 Sid. (¢) See post, vol. ii. p. 1601, 2 Ld. Raym.

409. 1 Ventr. 13, In Canada it has been 865, 1 Barnard. (K.B.) 330. 1 Latch. 202,
held not indictable to conspire  to defrand 1 Rolle Rep. 2. 5 St. Tr. 486,

FOeS
goes

(c) 6 Mod. 42,301, R. v. Wheatly,
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the fraud or cheat, if done by an individual without conspiracy would
give only a ground for civil remedies at law or in equity, or would bhe
criminally punishable. ~Conspiracies to obtain property by false pre-
tences may be treated as conspiracies to commit a crime punishable
by law (f). But it is usual also to charge the conspiracy as one to
cheat by subtle means and devices (9). And it is under the head of
conspiracy that many forms of swindling are reached by the criminal law.

Sales.—Thus it is criminal to conspire to defraud another in the sale
of goods or chattels. Thus where the defendants conspired to make a
false representation that horses were the property of a private person
and not of a horse-dealer, and were quiet to ride and drive, and thereby
induced a gentleman to buy them at a large price, they were held to have
been rightly convicted on a count which charged them with conspiring
by false pretences and subtle means to cheat the gentleman of his
money (k).

An indictment against B. and C. for conspiracy alleged that one S.
sold to B, a mare for £39, and that the prisoners, whilst the said sum was
unpaid, conspired by false and fraudulent representations that the said
mare was unsound of her wind, and that she had been examined hy a
veterinary surgeon, who had pronounced her a roarer, and that B. had
sold her for £27 to induce 8. to receive a much less sum in payment for
the said mare than B. had agreed to pay S. for the same, and thereby to
cheat 8. of a large part of the said sum agreed to be paid for the said
mare, The mare had been sold by 8. to B. for the price as alleged on
credit. The prisoners afterwards conspired to send a false account of
the mare to 8., and thereby to get him to forgo part of the agreed price ;
and sent a letter to S, stating that the mare was unsound and had been
examined by a veterinary surgeon, and he had pronounced her a roarer.
In consequence of this letter 8. saw (., who stated that he had examined
the mare and that she was unsound, which he knew to be false. 8. after-
wards saw B., who told him that he had sold the mare for £27 only (which
was false), and persuaded him to receive that sum in satisfaction of his
claim, but no receipt or other discharge was given. Upon a case reserved,
it was held that the indictment was sustainable, and that the facts given
in evidence did sustain it. The substance of the charge was that the
prisoners conspired to use unlawful means, namely, false representations,
to induce the prosecutor to forgo a part of his claim ; and there was no
force in the argument that, because the prisoners did not by means of
their false representations alter the right of the prosecutor to his full
claim, the indictment is not sustainable ; since in no case where a change
is made in the possession of a chattel through a fraud is the property
altered. It was not necessary that the fraud should be successful.
The offence charged and proved came within the legal definition of a
conspiracy (i).

(f) 8& 9Vict. c. 109, 8. 17 (cheating at  J., after consulting Coleridge, J. R. v,
games). 24 & 25 Viet. c. 96, ss. 88-90.  Hudson, Bell, 263, post, p. 167,
Post, vol. ii. p. 1514, et seq. () R. v. Kenrick, 5 Q.B. 49,

(g) On such an indictment it is not (/) R. v Carlisle, Dears. 337. Cf. R. v,
necessary to prove the statutory false pre-  Read, 6 Cox, 134,
tence.  R. v, Yates, 6 Cox, 441, Crompton,
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Games.—A count alleged that the prisoners unlawfully did conspire by
divers unlawful and fraudulent devices and contrivances, and by divers
false pretences, unlawfully to win from R. the sum of £2 10s. of his money,
and unlawfully to cheat him of the same. The prisoners and R. were
in a public-house, and in concert with the other two prisoners, D. placed
a pen-case an the table, and left the room to get writing-paper. Whilst
he was absent the other prisoners, H. and 8., were alone with R., and H.
took up the pen-case, and took the pen from it, placing a pin in the place
of it, and put the pen he had taken out under the bottom of R.’s drinking
glass, and H. then proposed to R. to bet D., when he returned, that
there was no pen in the pen-case. R. was induced by H. and 8. to stake
fifty shillings in a bet with D. that there was no pen in the pen-case,
which money R. placed on the table, and H. snatched up to hold. The
pen-case was then turned up into R.’s hand, and another pen with the
pin fell into his hand, and then the prisoners took his money. It was
contended, on a case reserved, that this was a mere deceit not concerning
the public, and that there was no false pretence on which any of the
prisoners could have been convicted of obtaining money by false pre-
tences, The prosecutor intended to cheat D., and was a party to the
fraud, and could not maintain this indictment, Pollock, C.B., said,
* We are all of opinion that the conviction is good. The expression ““ by
false pretences ” used in the count is not to be construed in the technical
sense contended for by the counsel for the prisoners. We think that
there was abundant evidence of a conspiracy to cheat. Though it be an
ingredient in that conspiracy to induce the man who is cheated to think
that he is cheating some one else, that does not prevent those who use
that device from being amenable to punishment ’ (j).

False Accounts, &c.—Where an indictment alleged that a joint stock
company had been established, the capital of which was to consist of
2,000 shares, and charged the defendants with conspiring to fabricate
a great number of other shares in addition to the said 2,000, and it
appeared that the company had not been legally established, Abbott, C.J.,
was of opinion that if, in point of fact, a combination to the effect stated
in the indictment were made out, such conduct, in point of law, con-
stituted a criminal conspiracy, notwithstanding the original imperfection
of the company’s formation (k). 1f bankers combine to deceive and
defraud their shareholders by publishing false balance sheets, they are
indictable for a conspiracy (I).

An indictment against the manager and secretary of a joint stock
bank, contained many counts, some charging that the defendants con-
curred in making and publishing false statements of the affairs of the
bank, and others that they conspired together to do so. The prosecutors
were put to elect on which set of counts they would rely, and they having
elected to rely on the counts for conspiracy, it was held, that it was not

(j) Rev. Hudson, Bell, 263 (sce 8 & 0
Viet. 100, 8. 17), Channell, B.: *If the
count had omitted the words * by false
pretences,” it would have been good.’
Blackburn, J.: *If proof was given of
an agreement by fraudulent devices to

obtain the money, which is the substance
of the third count, is there not evidence for
the jury 1’

(k) R.v. Mott, 2 C. & P, 521.

() R. v, Esdaile, 1 F. & F.213; s.c.asR
v. Brown, 7 Cox, 442,
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enough to prove that the defendants made and put forth false statements
intended and caleulated to deceive, unless they had entered into a pre-
cedent and fraudulent conspiracy to do so. The chief count relied upon
not stating an intent to defraud any particular parties ; it was held, that
though there were auditors, whose duty it would be to discover any
frauds, that was no answer to the prosecution, if the defendants were
party to such conspiracy to deceive them and the directors. But, on
the other hand, the jury were told that evidence that the directors were
privy to all that was done was very material, with a view to negative
such conspiracy, on the part of the defendants, to deceive (m).

An indictment charged that the defendants H., B., and M., fraudu-
lently and unlawfully conspired that B. should write his acceptance to a
certain paper-writing, purporting to be a bill of exchange, &e., for £30 {the
tenor of which was set out), in order that H. might, by such acceptance,
and by the name M. being indorsed on the back thereof, negotiate the said
paper-writing as a good bill of exchange, truly drawn at Bath, by one
J. €., for 8. and Co., as partners in the business of bankers, under the
style of Bath Bank, as persons well known to them the said defendants,
and thereby fraudulently to obtain from the King's subjects goods and
monies ; that B., in pursuance of such conspiracy and agreement, did
fraudulently and unlawfully write his acceptance to the said paper-writing,
well knowing the firm of 8. & Co. to be fictitious; that the defendants
procured the indorsement * B. M.’ to be written on the same, and that
the said H., in pursuance of such fraudulent conspiracy, did utter the
said paper-writing to one 8. R., as and for a good bill of exchange, truly
drawn, &c., and accepted by the said B. as a person able to pay the said
sum of £30, in order to negotiate the same, and by means thereof did
fraudulently obtain a gold watch, value eighteen guineas, and £11 2s. in
money ; whereas, in truth, at the time of drawing, accepting, and uttering
the said bill, there were no such persons as 8. & Co. in the business of
bankers at Bath, and the said B. was not of sufficient ability to pay the
said £30, they, the defendants, well knowing the same, &c., whereby
they defrauded the said 8. R. of the said goods and monies. The facts
80 charged being fully proved, the defendants were convicted (n).

It has been held criminal to conspire to cause the conspirators or
others to be believed persons of large property for the purpose of defraud-
ing tradesmen (0) : and to conspire to enable a person to get goods on
credit by means of a false character, knowing that he did not intend to
pay for them (p).

Knock outs.—In Levi v. Levi (¢), an action for slander, it appeared
that certain brokers were in the habit of agrecing together to attend
sales by auction, and that one of them only should bid for any particular
article, and that after the sale they should have a meeting consisting of

(m) R. v. Burch, 4
v Bamy, 4 I, &

(n) R. v. He
P.C. 856,

F. & F. 407, See R, LJ.  In this case it was ruled that obtain-
380, ing credit without means to pay though
vey, 1 Leach, 220: 2 East,  criminal was unlawful. By 32 & 33 Viet.
e 62, 5 13 (1), it is a misdemeanor to obtain
(0) R. v. Roberts, 1 Camp. 339, Ellen-  credit under false pretences or by means of
borough, C.J. See R. v Whitchouse, 6  any other fraud. Vide post, Vol. ji. pp. 1451
Cox, 38, post, p. 195, el seq.

(p) R.v. Orman, 14 Cox, 381, Bramwell, (@) 6C. &P 2
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themselves only, at another place, to put up to sale among themselves,
at a fair price, the goods that each had bought at the auction, and that
the difference hetween the price at which the goods were bought at the
auction, and the fair price at this private resale, should be shared among
them ; Gurney, B., was of opinion that, as owners of goods had a right
to expect at an auction that there would be an open competition from
the publie, if a knot of men went to an auction upon an agreement among
themselves of the kind that had been described, they were guilty of an
indictable offence, and might be tried for a conspiracy. But this ruling
has in a later case of higher authority been declared to be a mere nisi
prius dictum (r).

Mock Auetions,—A mock auction, with sham bidders, who pretend
to be real bidders, for the purpose of selling goods at prices grossly above
their worth, is an offence at common law ; and persons aiding or abetting
such a proceeding may be indicted for a conspiracy with intent to
defraud (s).

Bankruptey.— It is criminal to conspire to defeat creditors by disposing
of goods in contemplation of bankruptey (¢); and to conspire to conceal
and embezzle the personal estate of a bankrupt (u); or within four
months before the presentation of a bankruptey petition to fraudulently
remove the debtor’s property to the value of £10 (¢), and this last form
of conspiracy is eriminal if the agreement to remove the goods was made
in contemplation of bankruptey, even if in the result no adjudication
was obtained (i),

Partnership Matters.— It has been held eriminal to conspire to cheat
by false representations as to the amount of profits of a business
carried on by one of the defendants, whereby they induced a third person
to enter into partnership with one of them (x). On the dissolution of
a partnership between the prisoner and L., the prisoner agreed with
W. and P. to forge documents, and to make false entries in the books
and accounts of a partnership, £o as to make it appear that debts existed
and were owing which did not exist, so as to reduce the amount divisible
between the partners, with intent to cheat and defraud 1. Held, that
the prisoner was rightly convicted of conspiring with W, and P. to
defraud L. ().

Stocks and Shares.The defendants were indicted, as directors and

(r) Doolubdass ¢
Ind. App. 109: 18
(%) R. v Lewis, 11 €

n Loll, 5 Moore (v) Heymann v, R, L. R. 8 Q.B. 102,
36, Parke, B, This case is reported mainly as to the form
L 404, Willes, J. of indictment.  In such an indictment it
() Rov. Hall, 1 F. & 3, Watson, B is expedient and perhaps essential to state
See the |nn\|~|nn~ul the Debtors Act, 1869, that the conspiracy was formed in contem
. 1451, plation of bankruptey. See Myerson .
mes, 4 B. & Ad. 345: 1 R, 5 Australian €. L. R. 597, where
This case was decided on  Heymann v, R. is discussed.
G (rep.). The old Bankruptey {w) Ibid.
Acts were limited to traders,  The Debtors (x) R.v. Timothy, 1 F, & F. 39, Channell,
Act, 1869, and the Bankruptey Acts, 1883 B. It was held that the conspiracy was
and 1890, are not so limited. Tn R. v. Jones  indictable, although the representations,
it was laid down that the indictment not being in writing, gave no cause of action.
must set out the petitioning creditor’'s 9 Geo. IV, e, 14, 5. 16,
debt, the trading, and the act of bank- (y) R. v \\url-urlnn, . R.1CCR
I Thix seems now to be needless,  274: 40 L. J. M. €, 22,
32 & 33 Viet. c.

=
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promoters of a limited company, for conspiring to induce the committee
of the Stock Exchange to order a quotation of the shares of the company
in their official list, and thereby to induce and persuade divers subjects
of the Queen, who should thereafter buy and sell the shares of the said
company, to believe that the said company was duly formed and con-
stituted, and had in all respects complied with the rules and regulations
of the . . . Stock Exchange, so as to entitle the said company to have
their shares quoted in the official list of the said Stock Exchange. Held,
that the indictment disclosed an indictable offence, since there was an
agreement to cheat and defraud by means of false pretences those subjects
who might buy shares in the company (z). But in Ireland an indict-
ment charging a conspiracy ‘ by false pretences to defraud all such
persons as should apply’ to the prisoners for a loan of money, was
held bad (a).

It is criminal to conspire on a particular day by false rumours to
raise the price of the public government funds, with intent to injure the
subjects who should purchase on that day, and that the indictment was
well enough without specifying the particular persons who purchased
as the persons intended to be injured, and thai the public government
funds of this kingdom might mean either British or Irish funds, which
since the Union were each a part of the United Kingdom. After argu-
ment in arrest of judgment, Lord Ellenborough, C.J., said : * I am perfectly
clear that there is not any ground for the motion in arrest of judgment.
A public mischief is stated as the object of this conspiracy ; the conspiracy
is by false rumours to raise the price of the public funds and securities,
and the crime lies in the act of conspiracy and combination to effect
that purpose, and would have been complete, although it had not been
pursued to its consequences, or the parties had not been able to carry
it into effect. The purpose itself is mischievous ; it strikes at the price
of a vendible commodity in the market, and if it gives a fictitious price
by means of false rumours, it is a fraud levelled against all the public,
for it is against all such as may possibly have anything to do with the
funds on that particular day.” Bayley, J., said: ‘It is not necessary
to constitute this an offence that it should be prejudicial to the public
in its aggregate capacity, or to all the King's subjects, but it is enough
if it be prejudicial to a class of the subjects. Here then is a conspiracy
to effect an illegal end, and not only so, but to effect it by illegal means,
because to raise the funds by false rumours is by illegal means. And
the end is illegal, for it is to create a temporary rise in the funds without
any foundation, the necessary consequence of which must be to prejudice
all those who become purchasers during the period of that fluctuation.”
Dampier, J.: * I own I cannot raise a doubt, but that this is a complete
crime of conspiracy according to any definition of it. The means used
are wrong, they were false rumours ; the object is wrong, it was to give
a false value to a commodity in the public market, which was injurious
to those who had to purchase ’ (b).

() Aspinalle. R., 1 Q.B.D. 738: 2Q.B.D.  decision was treated as correct in Scott v,
48: 46 L. J. M. C. 145, Brown[1892], 2 Q.B.724 (C.A.), and applied

(a) White v. R., 13 Cox, 318 (Ir.). in R. v, Brailsford [1905), 2 K. B. 730, ante,
(h) R.v de Berenger, 3 M. &8, 67. This p. 151, Cf. R. v. Gueney, 11 Cox, 414,




171

It seems also to be criminal to raise the price of a commodity by
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fictitious sales(c). And it has been held criminal to conspire to deal
fraudulently in railway tickets (d).

Conspiracy to do Acts not wrongful if done by one Person.—In many
cases an agreement to do a certain thing has been considered as the subject
of an indictment for conspiracy at common law, though the same act, if
done separately by each individual without any agreement amongst
themselves, would not have been criminal or even actionable (e).

The application of this theory has caused much difficulty and contro-
versy, especially as to combinations with reference to trade, or of
employers against workmen or workmen against employers (f); and
the rule has been altered by statute with respect to certain acts done
legitimately and not maliciously in furtherance of trade disputes (g).

This theory has been applied to an agreement between several to main-
tain each other right or wrong (%), and to a combination between military
officers of the East India Company to resign their commissions in order
to intimidate the Company into granting certain allowances (i).

It has been said with respect to premeditated and systematic tumults
at a theatre, that ‘ the audience have certainly a right to express by
applause or hisses the sensations which naturally present themselves
at the moment ; and nobody has ever hindered, or would ever question,
the exercise of that right. But if any body of men were to go to the
theatre with the settled intention of hissing an actor or even of damning
a piece, there can be no doubt that such a deliberate and preconcerted
scheme would amount to a conspiracy, and that the persons concerned
in it might be brought to punishment” (j).

The accepted authority with respect to this branch of the law of
conspiracy is the judgment of Bowen, L.J., in Mogul Steamship Co. v.
McGregor, Gow & Co. (k), approved and adopted in the H. L., on appeal (/)

1t would seem that the acts of the defen-
dants were criminal independently of con-
spiracy. 7 & 8 Vict. e. 24, s. 1, post, Bk.
xi. ¢, ix., specially refers to and keeps alive
* the offence of spreading or conspiring to
spread any false rumour with intent to
enhance or deery the price of any goods or
merchandise,”

(¢) R. v. Hilbers, 2 Chit. (K.B.) 163,
This was a motion for a criminal informa-
tion for a conspiracy to raise the price of
oil by making fictitious sales, and the Court
held that it must appear that two combined
together, as it was no offence for an indi-
vidual separately to endeavour.

(d) R.v. Absolon, 1 F. & F. 498,

(¢) R.v. Mawbey, 6 T. R, Grose, J.
R. v Jourm-ymrn Tailors of (nunbrnl”
8 Mod. 11 (a common-law conspiracy by
workmen {o raise wages). R. ». Rowlands,
17 Q.B. 671.  R. v. Parnell, 14 Cox, 508,

(7) These are discussed post, p. 176 ¢t seq,

(9) Post, p. 177. See Quinn v. Leathem,
[1901], A.C. 495, 512, Ld. Macnaghten,

(k) 9 Co. Rep. 56.

(i) See Vertue r.
2476, Yates, J.

Clive, 4 Burr. 2472,

(j) By Sir James \lumli
ford v, Brandon, 2 Camp. 36¢
r. Duke of Brunswick, 6 M. & G 3, ap-
proved in Quinn v. Leathem ||‘lll[ A
105, 503. In an unreported case, K.B. 18
or 19 Geo. I1L, Lord Mansfield is said to
have ruled that where several conspired to
hiss at the Birmingham theatre it was
indictable, though each might have hissed
separately. This seems to be R, v. Leigh,
1C & K. 28n.; 2 Camp. 372n. ; & G,
2170, : 4 W ntw. Pl 443. See Wright on
C nn-pum Y, 3

(k) 2 QH l) 698. In this case an
associated body of traders endeavoured to
get the whole of a limited trade into their
own hands by offering exceptional and
very favourable terms to customers who
would deal exclusively with them,—terms
so favourable that but for the object of
keeping the trade to themselves they would
not have given such terms, but with the
intention not of injuring their rivals, but of
preventing rival traders from competing
with them. The combination was held not
to be an indictable conspiracy.

(1) [1892) A.C. 25.
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and in subsequent cases (m). He said, * Of the general proposition that
certain kinds of conduct not criminal in any one individual may become
criminal if done by combination among several, there can be no doubt.
The distinction is based on sound reason, for a combination may make
oppressive or dangerous that which if it proceeded only from a single
person would be otherwise, and the very fact of the combination may
shew that the object is simply to do harm and not to exercise one’s
own just rights (). In the application of this undoubted principle
it is vecessary to be very careful not to press the doctrine of illegal con-
spiracy beyond that which is necessary for the protection of individuals
or of the public (0). . . . But what is the definition of an illegal com-
bination ¢ It is an agreement by one or more to do an unlawful act,
or to do a lawful act by unlawful means; O'Connell . R. (p), R. v.
Parnell (¢), and the question to be solved is whether there has been
any such agreement here. Have the defendants combined to do an
unlawful act ? Have they combined to do a lawful act by unlawful
means ? . . . The truth is that the combination of capital for purposes
of trade and competition is a very different thing from such a com-
bination of several persons against one with a view to harm him as
falls under the head of an indictable conspiracy. There is no just cause
or excuse in the latter class of cases, There is such a just cause or excuse
in the former. There are cases in which the very fact of a combination
is evidence of a design to do that which is hurtful without just cause,—
is evidence (to use a technical expression) of malice, But it is per-
fectly legitimate, as it seems to me, to combine capital for all the mere
purposes of trade for which capital may, apart from combination, be
legitimately used in trade. . . . Would it be an indictable conspiracy
to agree to drink up all the water from a common spring in a time of
drought ; to buy np by preconcerted action all the provisions in a
market or district in times of scarcity (see R. ». Waddington) (r):
to combine to purchase all the shares of a company against a coming
settling day, or to agree to give away articles of trade gratis in order
to withdraw custom from a trade ? May two itinerant match-vendors
combine to sell matches below their value in order by competition to
drive a third match-vendor from the street 2 . . . The question must
be decided by the application of the test I have indicated. Assume
that what is done is intentional and that it is calculated to do harm
to others. Then comes the question, Was it done without just cause
(m) eg., Allen v. Flood [1808], A.C. 1, law of conspiracy is based on this undeni-
03, Lord Watson. Quinn ». Leathem [1901),  able truth.”
AC, 40 5, Lord Lindley. (0) See hereon Giblan v, National Amal-
(n) In 8. Wales Miners Federation ».  gamated Labourers Union [1903), 2 K.B.
Glamorgan Coal Co. [1905], A.C. 239, 252, 600, 622, Stirling,

1l Lindley said : * It is useless to try and (p) 11CL & F.
conceal the fact that an organised Imdynf () 14 (‘m

b 8t. Tr. (N. 8.} ).
8, and sce Mulcahy v R.,

men working together can produce results
very different from those which can be
produced by an individual without assist-
ance. Moreover, laws adapted to indivi-
duals not acting in concert with others
require modification and extension if they
are to be applied with effect to large bodies
of persons acting in concert,  The English

ante, p.

(r) 1 hml 143.  1In this case it was held
that even if a convicted prisoner waived his
motion in arrest of judgment the Court
would not pass sentence if they could see
that no crime was she ee R, v, Plummer

[1902), 2 K.B.
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or excuse ?  1f it was bona fide done in the use of a man’s own property,
in the exercise of a man’s own trade, such legal justification would, 1
think, exist not the less because what was done might seem to others to
be selfish or unreasonable (see R. ». Rowlands, 17 Q.B. 671).  But such
legal justification would not exist when the act was merely done with
the intention of causing temporal harm without reference to one’s own
lawful gain or the lawful enjoyment of one’s own rights. The good
sense of the tribunal which had to decide would have to analyse the
circumstances, and to discover on which side of the line each case fell,
But if the real object were to enjoy what was one’s own, or to acquire
for one’s self some advantage in one’s property or trade, and what was
done was done honestly, peaceably, and without any of the illegal acts
before referred to, it could not in my opinion properly be said that it
was done without just cause or excuse. One may with advantage borrow
for the benefit of traders what was said by Erle, J., in R. ». Rowlands,
17 Q.B. 671, 687, of workmen and of masters, * The intention of
the law is at present to allow either of them to follow the dictates of
their own will with respect to their own actions and their own property,
and either, 1 believe, has a right to study to promote his own advantage
or to combine with others to promote their mutual advantage.”’

It has been held criminal for two or more to combine to make for sale
pirated copies of copyright music in order to obtain profits out of that
music to which the conspirators are not entitled. Such a combination
has been regarded as a conspiracy for the unlawful purpose of depriving
the owner of his property or civil rights (s).

A combination to violate without just cause’ (f) ¢ private rights, con-
tractual or other, in which the public has asufficient interest, is a criminal
conspiracy if the violation of the private right is an actionable wrong’ (u).
It is not necessary, in order to constitute a conspiracy, that the acts
agreed to be done should be acts which if done would be criminal. It is
enough that the acts agreed to be done, although not criminal, are wrong-
ful, i.e.,amount toa civil wrong* (v). Anagreement by members of either
House of Parliament to deceive the House by making false defamatory
statements in Parliament has been held not to be indictable (w).

A combination without justification () to insult, annoy (y), injure,
or impoverish () another person is a criminal conspiracy.

In R. ». Starling (a), it was held criminal to combine to depauperate

() R. ». Willetts ||'mt.|, 70 J.P. 127,
I%mnnqmt Common eant, It is not
a criminal act to infringe copyright, nor is
it larceny to pirate music. R, », l\ni«l
[1907], 72 J.P. 104, Bosang
42 L. J. (Newsp.) 78 In 1906
made an offence to be in p..«.“mn of
pirated music (l» Edw. VIL c.
X \l((.nunr,.
ante, p. 171.

(«) Mogul SS. Co. v. McGregor [1892),
A.C. 25, 48, Lord Bramwell,

(v) R.v. Warburton, L. R. 1 C, C. R.
cited with nppm\nl in Quinn ¢ Leathe, om
[1901], A.C. 495, 529, Ld. Brampton.

(w) Ex parte Wason, 38 L. J. Q.B. 302,

() Quinn v. Leathem [1001], A.C. 405,
Giblan ». National Amalgamated Lab-
ourers Union [1903), 2 K.B. 600, 618,
Romer, L.J.

() Mogul case [ls‘b‘| A.C. 25, 38, ap-

proving the ruling in R. l)rum 10 Cox,
202,

() Mogul 8S. Co, v. McGiregor [1892]
A.C 38.  Quinn v. Leathem [1901],

, Lord \qumklmn and sce
Flood [1898], A.C.

(a) 1 8id. 174; 1 Lev.
655. In Ilmrp~4m|m b
to have been thought tlm( the conspiracy
in R. v Starling was to brew nothing but
small beer.
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the farmers of excise, because the information shewed that the excise
was parcel of the revenue of the crown, and so the impoverishment of the
farmers of excise tended to prejudice the revenue of the crown. This
case is treated in R. v. Daniell (b), as one to do an act of a public nature,

In R. v. Eccles (¢), several persons were convicted on an indictment
which charged them with conspiring to impoverish one H. B., a tailor,
and to prevent him, by indirect means, from carrying on his trade. This,
however, appears to have been considered as a conspiracy in restraint of
trade, and so far a conspiracy to do an unlawful act affecting the public (d).
So far as this case depends on the theory of restraint of trade, it seems
now of little authority (e).

An indictment cannot be supported for a conspiracy to deprive a
man of the office of secretary to an t/legal unincorporated trading company.
Ellenborough, (.J., said that the society being certainly illegal, to
deprive an individual of an office in it could not be treated as an injury :
and that when the prosecutor was secretary to the society, instead of
having an interest which the law would protect, he was guilty of a
crime (/7).

In R. ». Parnell (), it was held to be criminal to combine to solicit
tenants of land in Ireland to refuse to pay rent, and to prevent tenants from
paying their lawful rent by threatening them with boycotting or social
excommunication. This ruling was approved in Quinn v, Leathem (&).

Trespass to Land.—In R, v. Turner (i), it was ruled that an indictment
would not lie for conspiring to commit a civil trespass to land, by agree-
ing to go, and by going into, a preserve for hares, the property of another,
for the purpose of snaring them, though it was alleged to be done in the
night-time, and that the defendants were armed with offensive weapons,
for the purpose of opposing resistance to any endeavours to apprehend or
obstruct them (/). Lord Ellenborough, C.J., in pronouncing the judg-
ment of the Court, said: ‘I should be sorry that the cases in conspiracy
against individuals, which have gone far enough, should be pushed still
farther. 1 should be sorry to have it doubted whether persons agreeing
to go and sport upon another’s ground, in other words, to commit a civil
trespass, should be thereby in peril of an indictment for an offence
which would subject them to infamous punishment’ (i7). It may be
observed that it was not stated in the indictment that the weapons were

() [1704] 6 Mod. 99; 1 Salk. 380, (i) 13 East, 228, 231, *But qu. as to
Wright on Conspiracy, 38. what is reported in this case (p. 230) to

(¢) 1 Leach, 274 ; l‘.mll, 230n. ; Willes  have been said by Lord Ellenborough in
Rep. 583n. ; 1 Ilrml. , 8 2, le in-  the course of the argument, viz. that * all

dictment in R. ». l)rmll I0 Cox
framed on this case,

(d) R. v. Turner, 13 Eas
borough, C.J. See R. v. Duffield, 5
404, Erle, J. R. v. Rowlands, 17 Q.B. 671,
Campbell, C.J. Mogul Steamship Co. r.
\lcl regor, (.ou & Co., 23 Q.B.D. at p. 6!

s Wright on Conspiracy,
(/) R. v. Stratton, 1 Camp. .)l')n See
R. v. Hunt, 8 C. & P. 642,

() 14 Cox, 509.

(h) [1901] A.C. 495, 511,

the cases in conspiracy proceed upon the
ground that the object of the combination
is to be effected by some falsity.”” The
facts stated in this case would constitute
an offence within 9 Geo, IV, c. 69, and it is
conceived that a conspiracy to commit an
offence within that statute would be in-
dictable, although not carried into effect.
See R. v. Wakefield, ante, p. 160, See also
the observations on this case in Deac.
Game L. 175" C. 8. G,
(i%) Vide ante, p. 160, note (p).
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dangerous, nor that the defendants conspired to go, &c., with strong hand.
But in R, ». Rowlands (j), Campbell, C.J., said of R. v. Turner: ‘I
have no doubt whatever that it was wrongly decided. Going into the
prosecutor’s close against his will, armed with offensive weapons for the
purpose of opposing any persons who should endeavour to apprehend,
obstruct, or prevent them, would in itself be an indictable offence ; and
conspiring to commit such an offence must be an indictable conspiracy.”
In R. v. Druitt (jj), the indictment was for a conspiracy by un
lawful ways, contrivances, and stratagems to impoverish P, and others
in their trade and business, and to restrain their freedom of trade
and of personal action, The defendants were members of a tailors” trade
union, and during a strike instigated by the union picketed the doors of
employers to note work-people who went in and out, in order to deter
them from continuing to work and to induce them to join the union,
This conduct was ruled to be intimidation and molestation and obstruction
within the statutes then restricting the combination of workmen (6 Geo.
e. 129, 8. 3, and 22 Viet. e. 34, 8. 1).  Bramwell, B., ruled that it was
not an offence to picket if the picketing were done in a way to excite no
reasonable alarm, and not to coerce or annoy those who were subject to
it, and that peaceful persuasion without coercion or intimidation was
lawful (k). He also said that the right to personal liberty whick the law
protected included liberty of the mind and will as well as of the body (1),
and that “if any set of men agreed among themselves to coerce that
liberty of mind and thought by compulsion and restraint they would be
guilty of a criminal offence, namely, that of conspiring against the liberty
of mind and freedom of will of those towards whom they so conducted
themselves, He was referring to coercion or compulsion—something
that was unpleasant and annoying to the mind operated upon—and he
laid it down as clear and undoubted law that if two or more persons
agreed that they would by any such means co-operate together against
that liberty they would be guilty of an indictable offence.” This ruling
was discussed and questioned by Coleridge, C.J., in Gibson ». Lawson (m),
and the Mogul case (n): but in the latter case (o) Lord Halsbury said :
‘I am unable to concur with the Lord Chief Justice's criticism, if
its meaning was rightly interpreted, which I very much doubt, on the
observations made by my noble and learned friend Lord Bramwell in
R. v. Druitt, if that was intended to treat as doubtful the proposition
that a combination to insult and annoy a person would be an indictable
conspiracy. I should have thought it beyond all doubt or question that
such a combination would be an indictable misdemeanor.’

In R. v. Bunn (p), Brett, J., ruled that an indictment would lie at com-
mon law for conspiring to commit an offence which under statute was
summarily punishable. The indictment was for conspiracy by gas stokers
to force their employers to conduct their business contrary to their own
will by improper threats or improper molestation, by forcing the employers

() 17 Q.B. 671.

, 525, Ld. Bramp

[ton.

Leathem [1901), A.C. 4
(i) [1867] 10 Cox, 59 (m) [1891] 2 Q.B. !
(k) It is so declared | Edw. VII c. 47, (n) 21 Q.B.D.
2 (1), post, Vol. ii. p. 1912, (0) [1892] A.C. 2
(I) Quoted with approval in Quinn @ (p) [1872] 12 Cox, 3

»

8.
16.
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against their will to employ a man whom they ohjected to employ, and
alleged that they endeavoured to obtain the object of their combination
by simultaneously breaking their contracts of service. The result of
this combination was to create a great public mischief by leaving London
unlit.  Other rulings in the case led to the repeal of 34 & 35 Viet, ¢. 32,
and the enacting of 38 & 39 Vict. ¢. 86 (q).

Conspiracies with Reference to Trade Disputes. —Prior to 1871, it had
often been held criminal to conspire under certain circumstances—for
workmen to combine to raise the rate of wages (r) ; or to injure or obstruct
employers (s); or to induce workmen to leave their employment (f);
or to procure their discharge () ; or to strike (v) ; or to picket the works
of the employers (w).

Many cases in the books relate to such conspiracies. Certain of these
cases relate to conspiracies in breach of statutes relating to combination
by workmen. The earlier Acts were repealed in 1824, and replaced by
5 Geo, 1V, ¢. 95, itself repealed in 1826, and replaced by 6 Geo. 1V,
e. 129. That Act and subsequent amending Acts were repealed in 1871 (z)
and replaced by the Trade Union Acts, 1871 (y), and I876 (z), and by
the Conspiracy and Protection of Property Act, 1875 (a), and the Trade
Disputes Act, 1906 (b). The portions of these Acts relating to the con-
stitution, registration, and internal government of trade unions are
not relevant to the purposes of this treatise (¢). By sect. 16 of the Act
of 1876 (d) : The term * trade union ” means any combination, whether
temporary or permanent, for regulating the relations between workmen
and masters, or between workmen and workmen, or between masters
and masters, or for imposing restrictive conditions on the conduct of
any trade or business, whether such combination would or would not,
if the principal Act (of 1871) had not been passed, have heen deemed to
have been an unlawful combination by reason of some one or more of its

(q) See Gibson ». Lawson [1891), 2 Q.B. (a) 38 & 39 Viet, ¢, 86, passed on the

!
i
i

545, where R. v. Bunn is disapproved, as
laying down that acts expressly legalised
by statute remain crimes at common law,
And see Wright on Conspiracy, 50-59.
There seems nothing to prevent indictment
at common law for combining to do acts
which if done by individuals are punishable
under the Act of 1875 (vide post, p. 177).

(r) R. v 'l'mlnru of Cambridge [I;.II.
8 Mod. 10, R. Mawbey, 6 T. R 9,
Quinn », l.«n(hun [1901], A.C. 495, 530,
3 Steph. Hist. Cr. Law, 217, Wright on
Conspiracy, 5.

M Hilton v. Eckersley, 6 E. & B.47. R.

. Rowlands, 17 Q.B. ¢

(1) R. v. Rowlands, ..lux 436 (in error,
17 Q.B. 671, supra). In this case the
question of intimidation was involved,

(u) R.». Bykerdyke, 1 M. & Rob, 179,

(r) Wright on Conspiracy, 57.

(w) R. v Druitt unb P l. b

(x) 34 & 35 Vi 32, .

(y) 4 & .Il |m'&~4m| on the
report of a Rnynl Commission of 1867,
made in 1869 (Parl. Pap., 1869, ¢, 4123.)

() 39 & 40 Viet, ¢, 22,

reports of a Royal Commission of 1874,
(Parl. Pap. 1874, c. 1094, & 1875, ¢. 1157.)

(b) 6 Edw. VIL ¢. 47, passed after the
report of a Royal Commission. (Parl. Pap.
1906, e. 2825.)

(¢) By 5. 18 of the Act of 1871, ‘If
any person with intent to mislead or de-
fraud gives to any member of a trade union
registered under this Act, or to any person
intending or applying to become a member
of such trade union, a copy of any rules or
of any alterations or amendments of the
same other than those respectively which
exist for the time being, on the pretence
that the same are the existing rules of such
trade union, or that there are no other rules
of such trade union, or if any person with
the intent aforesaid gives a copy of any
rules to any person on the pretence that
such rules are the rules of a trade union
registered under this Act which is not so
registered, every person so offending shall
be deemed guilty of misdemeanor.”

(d) This section supersedes s. 23 of the
Act of 1871,
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purposes being in restraint of trade.” By sect. 5 (2) of the Trade Disputes
Act, 1906 (6 Edw. VII. c. 47), this definition is extended so as to ‘include
any combination as therein defined, notwithstanding that such combina-
tion may be the branch of a trade union.” To this definition the following
proviso of sect. 23 of the Act of 1871 applies :—
‘ Provided that this Act shall not affect —
1. Any agreement between partners as to their own business ;
Any agreement between an employer and those employed by him
as to such emplovment ;
Any agreement in consideration of the sale of the goodwill of a
business or of instruction in any profession, trade, or handicraft.’
‘ Trade Dispute.” -In the Conspiracy and Protection of Property Act
1875 (38 & 39 Vict. e. 86), and in the Trade Disputes Act, 1906 (6 Edw. VII.
¢.47), the expression ‘trade dispute’ means any dispute between employers
and workmen, or between workmen and workmen, which is connected
with the employment or non-employment, or the terms of employment
or with the conditions of labour of any persons, and the expression * work-
men * means all persons employed in trade or industry, whether or not
in the employment of the employer with whom a trade dispute arises (e).
Restraint of Trade. By the Act of 1871, sect. 2, * The purposes
of any trade union shall not, by reason merely that they are in restraint
of trade, be deemed to be unlawful, so as to render any member of such
trade union linl'lu to eriminal prosecution for mn\'piru( y or otherwise’ (/).
By sect. 3, ‘ The purposes of any trade union shall not, by reason
merely that tln-. are in restraint of trade, be unlawful so as to render
void or voidable any agreement or trust.’
Offences  punishable under the above Acts
conspiracy are dealt with in Book XI. Chapter VIII.
By sect. 3 of the Conspiracy and Protection of Property Act, 1875
(38 & 39 Vict. c. 86), as amended by sect. 1 of the Trade Disputes Act,
1906, * An agrecment or combination by two or more persons to
do or procure to be done any act in contemplation or furtherance of a
trade dispute (7) . . . shall not be indictable as a conspirac
committed by one person would not be punishable as a crime

independently  of

if such act

(h).

2 Q.B. 545. (As to earlier views of
consequence of the decision in Quinn v the criminality ot strikes, sce Hilton
Leathem [1901], A.C. 495, Eckersley, 6 E. & B. 47.  Walsby v. Anley,
(f ) See Quinn v. Leathem [1901], A.C. 30 L. J. M. C. 121, Erle on Trade Unions,
¢ i, Lal. lhmnp!un The Act is not 85.) Wood v. Bowron, L. R. 2 Q.B. 21
I|nn|w| to registered trade unions. See  Wright on Conspiracy, 43, It would be
Chamberlain’s Wharf, Ltd. v. Smith [1900], more accurate to say that the Act takes
2 Ch. 605, Registration is not compulsory,

(¢) 6 Edw. VIL c. 47, 8. 5 (3), passed in

and if the purposes of the trade union are
unlawful, registration is void (34 & 35 Vict.
¢ 31, 5. 6).

(g) 6 Edw. VIL c. 47, & 5 (2), defines
“trade dispute,” ul supra, and repeals the
words between * employer * and ‘ workman’
in 38 & 39 Vict. c. 86, s. 3, as to which,
see Quinn v. Leathem [1001), A.C. 495.

(h) Tt has been held that this clause dis-
tinctly legalises strikes in the broadest
terms, subject to the exceptions enume-
rated in ss. 4, 5. Gibson v. Lawson [1801),

VOL, 1.

away the criminality of combinations in the
cases to which it applies. Tt does not affect
civil remedies in respect of such combina-
tions.  Quinn v, Leathem [1901], A.C. 495,
611, Ld. Macnaghten ; 527, 1. Iimmplon
And the words * the broadest terms’ are
too wide. ‘It is plainly legal now for
workmen to combine not to work except on
their own ter: On the other hand, it is
clearly illegal for them or anyone else, by
force or threats of violence, to prevent
other people from working on any terms
which they think prover,’ ibid. 541, Ld.

N
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“ An act done in pursuance of an agreement or combination by two
or more persons shall, if done in contemplation or furtherance of a trade
dispute, not be actionable unless the act, if done without such agreement
or combination, would be actionable * (¢).

Nothing in this section shall exempt from punishment any persons
guilty of a conspiracy for which a punishment is awarded by any Act of
Parliament.

Nothing in this section shall affect the law relating to riot, unlawful
sembly, breach of the peace, or sedition, or any offence against the
ate or the Sovereign,

A crime for the purposes of this section means an offence punishable
on indictment, or an offence which is punishable on summary conviction
and for the commission of which the offender is liable, under the statute
making the offence punishable, to be imprisoned either absolutely or at
the discretion of the Court, as an alternative for some other punishment,

Where a person is convicted of any such agreement or combination as
aforesaid to do or procure to be done an act which is punishable only on
summary conviction, and is sentenced to imprisonment, the imprison
ment shall not exceed three months, or such longer time, if any, as may
have been prescribed by the statute for the punishment of the said act
when committed by one person’ (j).

The offences by individuals against the Act are dealt with post,
Book X1. Chapter VIII.

Jurisdiction, Venue and Court of Trial. - A conspiracy within the
realm, to do outside the realm, and outside the Admiralty jurisdiction
acts which would be crimes by English law, appears to be indictable
in England. 1In the case of conspiracy to murder, this is definitely
provided by statute (k).

In Gibbon Wakefield’s case (/), the conspiracy was to abduct an heiress
and to marry her in Scotland. By the construction put by some of the
judges on the statute on which the crime of abduction then depended,
it was of the essence of the crime that the purposes of the abduction
should be consummated, and they took the view that the conspiracy
did not amount to an attempt to commit the full erime in England.
But the law of conspiracy gave jurisdiction by attaching criminality to
the agreement, as evidenced by acts done in England in furtherance
of the design, although these acts did not amount to an attempt to
commit the erime in England (m).

In R. v. Kohn (n), the prisoner, a foreigner, was indicted for conspiring
at Ramsgate with the owner, the master, and the mate of a ship, to
cast away the ship, with intent to prejudice the underwriters. (See

Lindley. He held that a combination to (j) This Act does not apply to seamen
annoy a person’s customers, 5o as to compel — or apprentices to the sea service (s. 16).
them to leave him unless he obeyed the  R. v Lyne h [1898), 1 Q.B. 61; Kennedy ¢
combination, was not permitted b Cowie [1891], 1 Q.B. 77.

See Lyons v. Wilkins (No. 1) [ 180 & 25 Viet.
811: No, 2 [1809], 1 Ch
(/) This paragraph was added by 6 Edw,
VIL c. 47, 5. 1, to override Quinn ». Lea-
them, ubi sup., and applies to eivil remedies
s 3 of the Act of 1875, as amended in 1906,

(k) 100, 8. 4, which re-
moved doubts raised in R, v. Bernard, 8 St
Tr. (N. 8.) 887: 1 F. & F. 240,

(1) Ante, p. 160,

(m) Wright on Conspiracy, 81,

(n) 4 F. & F. 68,
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24 & 25 Viet. e. 97, s. 43.) The ship was a Prussian merchant vessel,
and arrived at Ramsgate, and afterwards sailed thence, and she was in
six days’ time scuttled and sunk by the prisoner and others, The prisoner
was apprehended, and made statements implicating himself, the captain,
and the mate. He said that the mate had said in Ramsgate that the
ship would never reach her place of destination, and spoke of the making
away of the ship in an unlawful manner; and when the prisoner said :
‘ Then we had better sink her here at once on the bar," the mate replied
that was too close to land to make away with the ship in an unlawful
manner, or to sink her. Martin, B., told the jury: * The ship was a
foreign ship, and she was sunk by foreigners far from the English coast,
and so out of the jurisdiction of our courts. But the conspiracy in this
country to commit the offence is eriminal by our law.  And this case does
not raise the point which arose in R. v». Bernard, 1 F. & F. 240 (0), as
to a conspiracy limited to a criminal offence to be committed abroad.
For here, if the prisoner was party to the conspiracy at all, it was not
so limited ; for it was clearly contemplated that the ship might be
destroyed off the bar at Ramsgate, which would be within the jurisdic
tion. The offence of conspiracy would be committed by any persons
conspiring together to commit an unlawful act to the prejudice or
injury of others, if the conspiracy was in this country, although the
overt acts were abroad. . . . The question is, was it agreed by and
between the prisoner and any other person at Ramsgate that the ship
should be destroyed, whether at sea or in port ¢’ (p)

In an indictment for conspiracy the venue should be laid where
the conspiracy was, and not where the result of such conspiracy was
put in execution (). But there seems to be no reason why the crime
of conspiracy, amounting only to a misdemeanor, may not be tried,
wherever one distinct overt act of conspiracy is in fact committed, as

well as the crime of high treason, in compassing and imagining the
King's death, or in conspiring to levy war (r). So in R. ». Quinn (s),
Fitzgibbon, L.J., said : * Some one or more of the people who had the
common intention must entertain or manifest it by something done
within the venue, and they are entitled to be tried in any of the
counties where that had taken place” And in R. ». Bowes (1),
the trial proceeded upon this principle ; and, though no proof of actual
conspiracy, embracing all the several conspirators in Middlesex, where
the trial took place, was attempted to be given, and though the individual
acts of some of the conspirators were wholly confined to other counties
than Middlesex, yet the conspiracy as against all having been proved,
from the community of criminal purpose, and by their joint co-operation
in forwarding the objects of it, in different places and counties, the locality
required for the purpose of trial was held to be satisfied by overt acts,

(0) Vide 8 8t. Tr. (N. 8.) 887.

(p) See R. v. Boulton, 12 Cox, 87, as to
putting in evidence acts done outside the
Jurisdietion.

In this case the conspiracy was on the high
seas or in Shetland, to fabricate vouchers
for stores, which in pursuance of the con-

spiracy were transmitted to Middlesex, and
(g) R. v. Best [1705), 1 Salk. 174; 2 Ld.  there delivered with fraudulent intent,
Raym. 1167 ; 6 Mod. 185, () [1808] 19 Cox,

(r) R. v Brisac, 4 East, 164, ante, p. 53. () Cited in R, v. Brisac,
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done by some of them, in prosecution of the conspiracy in the county
where the trial was had.

By the Quarter Sessions Act, 1842 (5 & 6 Viet. c. 38), s, 1, “ neither
the justices of the peace acting in and for any county, riding, division,
or liberty, nor the recorder of any borough. shall, at any session of the
peace, or at any adjournment thereof, try any person or persons, for
(tnter alia) unlawful combinations and conspiracies, except conspiracies
or combinations to commit any offence which such justices or recorder
respectively have or has jurisdiction to try when committed by one
person’ (u).

To a count alleging that the prisoners conspired, by divers false pre-
tences, against the form of the statute in that case made and provided, to
defraud the prosecutor of his money it was objected that the facts ought to
have been set out so as to shew that the offence intended to be committed
was within the jurisdiction of the sessions, by whom the indictment had
been tried. It was held (after verdict) that the jury must be taken to
have found the accused guilty of conspiracy to defrand by such false
pretences as were cognisable by a Court of Quarter Sessions (v).

In R. ». King («) the Court refused to change the venue in an indictment
for a conspiracy to destroy foxes and other vermin, on the ground that
the persons who were likely to serve on the jury to try the indictment
were much addicted to fox-hunting.

Indictment.—Indictments for conspiracy are subject to the provisions
of the Vexatious Indictments Act, 1859 (22 & 23 Vict. ¢. 17), as amended in
1867 (30 & 31 Vict. ¢. 35) (ww). The technical averment of the agreement
and conspiracy, generally used in the indictment, charges that the defend-
ants * did conspire, combine, confederate, and agree together’; but it
is said that other words of the same import seem to be equally proper (z).
To the counts for a conspiracy may be joined counts for such other
misdemeanors as the circumstances of the case may seem to require (y).

But the Court may, if the joinder embarrasses the defendants, sever
the trials of the counts or of the defendants (z), or put the prosecution
to election which count they will proceed. Thus, where an indictment
contained counts for a conspiracy and counts for libel, and there was
no evidence to affect one of the two defendants as to the libel;
Coleridge, J., at the close of the case for the prosecution, put the
prosecutor to elect upon which charge he would proceed (a).

In R. ». Warren (b), an indictment for a long firm conspiracy con-
tained, besides a general count for conspiracy between all the defendants,
a series of counts charging other conspiracies between two or more of
the defendants. Bosanquet, Common Serjeant, quashed the several
counts, being of opinion that it was unfair to the defendants, and embar-

(u) In R, » Rispal, 3 Burr. 1320; (x) 3 Chit. Cr. L. 1143, See R. v. Hamp,

1 W. BL 368, conspiracy was described
as o trespass against the peace indictable
at quarter sessions, Cf. R. ¢ Iwards
[1724), 8 Mod. 320; 2 Str. 707; 2 Sese,
Cas. 836,
(v) Latham v. R.
(w) 2 Chit. (K.B.
(ww) Post, Bk, xii, ¢. i

5B &S ¢

217

ante, p. 164,

(y) See R. v. Johnson, 3 M. & K. 560,
Ellenborough, C.J.

(z) R. v. Ahearne [1862), 2 Ir. C. L.
Rep. 381,

(a) R. v. Murphy, 8 C. & P. 207,

(b) 71 0. P. Rep. 566 ; 147 Cent. Cr. Ct,
Sess. Pap. 1023,
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rassing to the Court and jury, to throw different crimes upon the accused
separately, after giving evidence of a general conspiracy between them
all. In R. v. Perryman (c), A. T. Lawrence, J., explained this ruling
as meaning that, where separate and independent conspiracies were
charged, they should not be included in one indictment, but that it did
not preclude the inclusion in one indictment in cases where a conspiracy
was formed, and other persons later came in and joined in an existing
conspiracy.

Though it is usual first to state the conspiracy, and then to aver

that in pursuance of it certain overt acts were done, it is sufficient to
state the conspiring alone (d). Where the conspiracy is to commit a
criminal offence it is not necessary to state the means by which the
object was to be effected, as the conspiracy may be complete before the
means to be used are taken into consideration. Thus in R, ». Gill (¢),
an indictment for conspiring by divers false pretences and subtle means
and devices to get money from J. 8., and cheat him thereof, is not objec
tionable on the ground that it is too general, or does not sufficiently
show the corpus delicti, or specify any overt act. So a count alleging
that the defendants “unlawfully, fraudulently, and deceitfully did
combine, conspire, confederate, and agree together by divers false pre
tences and subtle means and devices to obtain and acquire to themselves
from one Gi. W, F. divers large sums of money of the monies of the said
G. W. F., and to cheat and defraud him thereof,’ has been held good ( ).
So R. v. Gompertz (g), where a count alleged that the defendants unlaw-
fully, falsely, fraudulently, and deceitfully did conspire, combine, con
federate, and agree together, by divers false pretences and indirect
means, to cheat and defraud the prosecutor of his monies, the Court of
Queen’s Bench held that this count was good, on the authority of R. .
Gill (supra), and in Sydserff v. R. (k). So where a count alleged that
the defendants “ unlawfully, frandulently, and deceitfully did conspire,
combine, confederate, and agree together to cheat and defraud’ the
prosecutor * of his goods and chattels ;* upon error in the Exchequer
Chamber it was held that this case was not distinguishable from R. ».
(ill, and that the count was good (/).

Where the alleged conspiracy is to effect objects made unlawful by
statute it is sufficient to follow the terms of the statute. But as a general
rule where the conspiracy is not to commit an offence, but to do an unlaw
ful act or a lawful act by unlawful means the indictment must, it is said,
allege the doing of the unlawful act or the use of the unlawful means, or
it will be insufficient (7).

A count alleged that (. C, died possessed of certain East India stock,
and that the defendants conspired, &ec., by divers false, fraudulent,
and unlawful ways, means, and contrivances, and by false pretences

(¢) Cent. Crim. Ct., Nov. 6, 1907. 42 (9) 9 Q.B. 824,
L. J. (Newsp.) 083,

(d) R. v. Best, 2 Ld. Raym. 116
174 ; 3 Chit. Cr. L. 1143. "~ Poul
9 Co. Rep. 55. R. v. Kimberly, 1 Lev.
R. v. Starling, 1 Lev. 125,

(e) 2 B. & Ald, 204,

(/) R. v. Kenrick, 5 Q.B. 40,

It appears from this
case that R. v, Biers, 1 A, & E. has
; 18alk.  never k considered as overruling R. v.
e,  Gill. R. ». Biers was also discussed in
2, Sydserff v. R., 11 Q.B. 245,

(h) 11 Q.B. 245. Cf. R. v. Seward, 1 A.

& E. 706,
() R. v. Rowlands, 17 Q.B. 671
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and false swearing, unlawfully, &c., to obtain the means and power
to and for 8. P. of transferring and disposing of the said stock ; and that

in pursuance of the said cc

piracy the defendants afterwards caused a

certain false deposition, purporting to have been made on oath by 8. P,
as one of the lawful children of the said C. C., wherein 8. P. falsely stated
that the widow of the said 8. P. died without having taken upon her
letters of administration of his goods, to be exhibited in the Prerogative
Court of Canterbury ; and did then fraudulently procure letters of admin-
istration to be issued of the goods of (', €. to 8. P., as one of the lawful
children of . C.  After alleging two other overt acts of a similar kind,
the count alleged that the defendants presented such letters of adminis-
tration to the East India Company, and did, by such false ways, &c., false
pretences and false swearing, fraudulently obtain the means and power
to and for 8. P. of transferring and disposing of the stock ; and that
8. P did transfer and dispose of the said stock, &e., with intent to de-

fraud the widow of C. C.

It was objected (1) that the conspiracy as

alleged did not amount to any offence, as no legal meaning could be
ascribed to obtaining ‘ the means and power’ of doing an act: (2)
that the person intended to be defrauded ought to have been shewn
with more certainty : (3) that it ought to have been stated to whom
the stock belonged. But the Court held that the statement of the
means used for effecting the object of the conspiracy was so interwoven
with the charge of conspiracy as to shew on the face of the count an
unlawful conspiracy. But if that were not so, the overt acts shewed

an indictable misdemeanor (j).

Where the indictment is for conspiring to obtain property by * false
pretences” these words are not construed in the technical sense in which
they are used in indictments for obtaining by false pretences (k), nor
is it necessary under such a count to prove a statutory false pretence (/),
that the prosecutor was innocent of the erime imputed to him by the
conspirators (m). Where the conspiracy is to accuse falsely of crime, the
indictment need not aver the innocence of the prosecutor, the principle
being that innocence must be intended until the contrary appears (n). Ina
case of a conspiracy to chargea person with being the father of a bastard
child, it was held unnecessary to aver that the prosecutor wasnot the father,
The words of the indictment were * did falsely conspire falsely to charge,’
&e.; but even without those words the indictment was held sufficient, it
being deemed unnecessary to state that the charge was false, or that the
child was likely to become chargeable, &e. (0).  And an indictment for a

() Wright ». R.. 14 Q.B. 148, affirmed
ibid. 180, on the authority of Sydserff ». R.,
supra.  The indictment contained several
other counts, varying the intent to defraud,
and omitting some of the overt acts, The
seventh count alleged that H. M. . was
entitled to the stock, and that the defend-
ants conspired by false, &e., and unlawful
ways and means, and by false pretences,
unlawfully to obtain the means and power
to and for 8. . of trans ing and dispo-
sing of the said stock. The eleventh count
stated that the defendants unlawfully con-

spired by false, &e., and unlawful pretences,
&e., to obtain and get into their possession
of and from one 8. B. divers large sums of
money with intent to defraud 8, B. The
Court of Queen’s Bench arrested the judg-
ment on these counts,

(k) R. v. Hudson, Bell, 263, anfe, p. 167,

(/) R. v. Whitehouse, 6 Cox, 38, Ulatt, B,

(m) R. v. Kinnersley, 1 Str. 193,

() R. v Best, 1 Salk. 174 ; 2 Ld. Raym.
1167,

(0) R. v. Best, 2 Ld. Raym. 1167,

bt e S
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conspiracy was held good, although it was not alleged in the charge itself
that the defendants conspired falsely to indict the prosecutor, and although
it did not appear of what particular crime or offence they conspired to indict
him, but only in general that the defendants did wickedly and maliciously
conspire to indict and prosecute the prosecutor for a capital crime (p).

Where the act conspired to be done is in itself illegal (i.e., either
wrongful or eriminal), it is not necessary to state the means by which
the conspiracy was effected. Thus where an indietment charged that
the defendants conspired together by indirect means to prevent one
H. B. from exercising the trade of a tailor, and it was contended that
it should have stated the fact on which the conspiracy was founded,
the means used for the purpose; Lord Mansfield, C.J., said: ‘ The con-
spiracy is stated and its object ; it is not necessary that any means should
be stated ;’ and Buller, J., said: * If there be any objection it is that
the indictment states too much; it would have been good certainly
if it had not added ** by indirect means,” and that will not make it bad’ (¢).
And where an indictment charged that the defendants conspired, by
divers false pretences and subtle means and devices, to obtain from A,
divers large sums of money, and to cheat and defraud him thereof ;
it was held that the gist of the offence being the conspiracy, it was quite
sufficient to state that fact, and its object, and not nec ry to set out
the specific pretences. Bayley, J., said: ‘ That when parties had once
agreed to cheat a particular person of his monies, although they might
not then have fixed on any means for that purpose, the offence of con
spiracy was complete” (r).  But where the act only becomes illegal from
the means used to effect it, the illegality of it should be explained
by proper statements, as in the cases which have been cited of
conspiracies to marry paupers (s).

In the indietment in O'Connell v, R. (¢), the sixth count alleged that the
defendants unlawfully and seditiously intending, by means of intimida-
tion and the demonstration of great physical force, to procure and effect
changes to be made in the government, laws, and constitution, unlawfully
and seditiously did conspire, &e., to cause, and procure, &c., divers subjects
of the Queen to meet and assemble together in large numbers, at various
times and at different places in Ireland, for the unlawful and seditious
purpose of obtaining, by means of intimidation to be thereby caused,
and by means of the exhibition and demonstration of great physical
force at such assemblies and meetings, changes in the government, laws,

(p) R.v. Spragg, 2 Burr. 993, Of thiscase,  racy actually carried into execution ; and
Tindal, 2. v. King, 7Q.B. 782, said :  this he holds to be clearly sufficient, and no
* The point de in that case appears to  doubt it was so; for, rejecting the aver
have been merely lln« that, in an indict-  ment of the unexecuted conspiracy, the
ment for a , though the spi-  indietment undoubtedly contained a com
racy be insufficie nll\' 1|ml'uo-d. yet if the  plete description of a common-law misde-
rest of the indictment contains a good  meanor.’

charge of a misdemeanor, the indictment is (9) R. , 13 F 230n.
good.  Lord Mansficld distinguishes be- (r) R, li & Ald ‘“l In R. ¢
tween the allegation of the unexecuted  Parker, 3 Q. Ii Williams, JJ., said : * Tt

conspiracy to prefer an indictment, as to  has been always thought mn in R, v Gill
the sufficiency of which he gave no opinion,  the extreme of laxity was allowed.

and that of the actual preferring of the in- (%) Ante, p. 156, and see R, v Steward,
dictment maliciously and without probable 1 A, & E. 706,

cause, which he calls a completed conspi- () 11CL&F 155; 556 Tr (N.SO L
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and constitution, &c. The seventh count was like the sixth, with the
addition, ‘ and especially, by the means aforesaid, to bring about and
accomplish a dissolution of the legislative union now subsisting between
Gireat Britain and Ireland.” Tindal, L.J., in giving to the House of Lords
the opinions of the consulted judges, said: * With respect, however, to
the sixth and seventh counts, we all concur in opinion that they do not
state the illegal purpose and design of the agreement entered into between
the defendants with such proper and sufficient certainty as to lead to the
necessary conclusion that it was an agreement to do an act in violation of
the law. Each of those two counts does in substance state the agree-
ment of defendants to have been ** to cause and procure divers subjects
to meet together in large numbers, for the unlawful and seditious purpose
of obtaining, by means of the intimidation to be thereby caused, and by
means of the exhibition and demonstration of great physical force at
such meetings, changes in the government, laws, and constitution of the
realm.” Now, though it may be inferred from this statement, that the
object of the defendants was probably illegal, yet it does not appear to
us to be so alleged with sufficient certainty. The word ** intimidation ™ is
not a technical word ; it is not voeabulum artis, having a necessary
meaning in a bad sense ; it is a word in common use, employed on this
occasion in its popular sense ; and in order to give it any force, it ought
at least to appear from the context what species of fear was intended,
or upon whom such fear was intended to operate. But these counts
contain no intimation whatever upon what persons this intimidation was
intended to operate; it is left in complete uncertainty whether the
intimidation was directed against the peaceable inhabitants of the sur-
rounding places, against the subjects of the Queen dwelling in Ireland
in general, against persons in the exercise of public authority there, or
even against the legislature of the realm. Again, the mere allegation
that these changes were to be obtained by the exhibition and demonstra-
tion of physical force, without any allegation that such force was to be
used, or threatened to be used, seems to us to mean no more than the mere
display of numbers, and consequently to carry the matter no further.’

In an indictment for conspiring to pervert the course of justice by
producing in evidence a false certificate of a justice of peace, it was held
unnecessary to set forth that the defendants knew at the time of the
conspiracy that the contents of the certificate were false, on the ground
that it is criminal for persons with intent to obstruct the course of justice
to conspire to state a fact as true, which they do not know to be true ;
and that the defendants were bound to have known that the fact was
true which they agreed to certify as such (u).

The question with respect to the sufficiency of an indictment for
conspiracy is whether the counts are framed with sufficient certainty,
with respect to the substance of the charge of conspiracy; for if
any such counts are framed in so loose, uncertain, or inapt a manner,
that the defendants might have availed themselves of the insufficiency

(u) R. v. Mawbey, 6 T. R. 619. Ante, at the time whether the fact be true or
p. 164, Lawrence, J., said that it was not  false ; which is as much perjury as if he

unlike the case of perjury where a man  knew the fact to be false, and equally
swears to a particular fact without knowing  indictable.  Vide post, p. 476.
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of the indictment upon demurrer, there was nothing to prevent them
from taking the same advantage of the objection by appeal, or case
stated, except where the defect is such as would be cured by verdict (»).

Particularity. —The Court refused to quash on motion an indictment
charging the defendants with conspiring ‘ to defraud J. W. of divers
goods, and in pursuance of that conspiracy defrauding him of divers
goods, to wit, of the value of £100"; on the ground that the gist of the
indictment was the conspiracy, and that there might be so much uncer-
tainty in the transaction, which was the subject of the indictment, that
the allegation could not be made with greater certainty, as the conspiracy
might be to defraud the prosecutor, not of any particular goods, but of
any goods the prisoner could get hold of ().

In R. v. de Berenger (z), it was held that an indictment which alleged
an intention to injure the subjects who should purchase public funds on
a particular day was good ; for it followed from the nature of the charge
that the persons could not he named, because the charge was of con
spiracy on a previous day to raise the funds on a future day, so that it was

uncertain who would be the purchasers ; and the offence being to ra

the funds on a future day, its object was to injure all those who should
become purchasers on that day, and not some individuals in particular (z).

So where a count stated that the defendants conspired to defraud
divers of Her Majesty's subjects, who should bargain with the defendants
for the sale of goods of the said subjects without making payment for the
same, with intent to acquire to the said defendants divers sums of money;
it was held that it was no valid objection that the count did not state
what particular creditors the defendants meant to defraud ; for if the
offence went no further than the conspiracy, it could not be known what

particular persons fell into the snare.

But the count was held defective

for not stating with sufficient particularity what the defendants con-
spired to do; for obtaining goods without making payment was not
necessarily a fraud, as the words of the indictment might apply to the

obtaining goods to sell on commission (y).

The second count alleged

that the defendants being * indebted to divers persons in large sums of
money,” conspired to defraud the said creditors of the defendants of
payment of their said debts, and in pursuance of the said conspiracy

unlawfully did ¢

ecute a certain false and fraudulent deed of bargain

and sale and assignment of certain fixtures, stock in trade, and goodwill,
of great value, belonging to the said defendants, from two of themselves
to the third, for divers false and fraudulent considerations, with intent
thereby to procure to the said defendants divers sums of money and

other emoluments,

This count was held bad because it did not state

in what respect the deed was false and fraudulent, and therefore the

Tindal, € N.8) L The law
lords concurred in this opinion. Writs of
error, referred to in that case, are abolished
in England.  See post, Bk. xii. ¢. ii. * Plead-
ing’: e iv. * Appeal.’

(w) Anon. [1819], 1 Chit. (K.B.) 698, In
R. v. Parker, post, p. 186, it was said that
the objection in this case was that the par-

(v) O'Connell v. R, 11 CL. & F. 165, per
St. Tr. (

ticular goods were not specilied, and
probably only so much as shewed that was
stated in the report.  In an indictment for
slen must be specified,

r;rnk. p. 170.
) A & E. 686,

() 3M. & 8.
() R. v Pec
R,S8L J. M

Peck v,
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Court had only the prosecutor’s general opinion upon this point, not the
facts on which it was founded (z).

An indictment alleged that an issue in an action between H. B. and
G. C. was tried, and that the plaintiff recovered a verdict for £17, and
that the judge certified that execution ought to issue forthwith, and that
the defendants ‘did conspire falsely and fraudulently to cheat and
defraud the said H. B. of the fruits and advantages of the said verdict
and certificate.” Denman, C.J., held the indictment bad, as the
allegation was too general, and did not convey any specific idea which
the mind could lay hold of, to determine whether any unlawful act had
been done or attempted, and because the terms used did not import in
what manner the plaintiff was to be deprived of the fruits and advantages
of his verdict, and it was not even alleged that the verdict would lead to
any fruits and advantages (a).  Where a count for conspiracy is framed
in a general form in accordance with the rule in R. ». Gill, the Court may
make an order for particulars giving such information as would be given
in a special count, even though the details are contained in the depositions
taken at the preliminary inquiry ().

In the British Bank case an order had been made on the first day of
the trial that particulars of Cameron’s debt, which was stated to be
£36,000, should be delivered to him ; and it was objected that until the
particulars had been given that case could not be gone into. It was
answered that Cameron had had access to the accounts for some months :
and Campbell, C.J., ruled that the Crown could not be precluded from
giving evidence on that part of the case (¢).

Where an indictment charged a conspiracy between the defendants
and divers other persons, not adding ‘to the jurors unknown,' the
prosecution were ordered to give the names of such persons (d).

The particulars need not state the specific acts the defendants are
charged with having done, or the times or places at which such acts are
alleged to have taken place. But where a count alleges overt acts, the
Court will not order particulars to be delivered, where there is no affidavit
on the part of the defendant that he has no knowledge of the overt acts
charged, and does not possess sufficient information to enable him to
meet them. The particulars may be ordered to be given forthwith,
80 as to avoid the necessity of adjourning the trial (e).

In R. v. Parker (1), the first count alleged that the defendants,
intending to cheat and defraud divers of the subjects of the Queen of their
goods, &c., unlawfully conspired by divers false pretences to obtain from

() R. v, Peck, supra,

(a) R. v. Richardson, 1 M. & Rob. 402,

() R. v. Hamilton, 7 C. & P. 448, Little-
dale, J., after consulting several of the other
j R. v. Ryceroft, 6 Cox, 76, Williams,
Probert, Dears. 32 (a); Archh,
1 ed.), 70. *In Anon. 1 Chit.
8, the Court refused to order such
particulars to be g on motion, but inti-
mated that the correct course was to apply
to the prosecutor to give some information
as to the particulars upon which he meant
to rely in support of the indictment, and if

he refused, then an application might he
made to postpone the trial in order that
the question might be more maturely dis
cussed,  From which it is to be inferred
that the motion had been made without
any previous application for particulars to
the prosceutor.” €. 8. G,
(¢) R. v. Stapylton, 8 Co
(d) R. v. Esdaile, 1 F, & |
Pervin [ 1908),
24T I 87, Waltor
(F) 3 QB 202; 111
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divers of the subjects, &c., then carrying on business in the City of London,
to wit, T. T. and D. L., warehousemen and copartners, and E. F. and
R. F., cotton yarn manufacturers and copartners, &ec., divers goods of
great value, to wit, &ec., and to cheat and defraud the said liege subjects
of the said goods. The count then set out several overt acts as to
obtaining goods from the parties above named, and concluded by averring
that the defendants did by the means aforesaid obtain from the said
T.T.and D. L., and E. F. and R. F., &c., the goods aforesaid, and did
cheat and defraud them thereof. The second count was similar, but did
not state the overt acts. The third count stated the conspiracy to be to
cause it to be believed that one of the defendants, who was then an
uncertificated bankrupt, was not B. P., but J. P., and that he carried on
an extensive shipping business, and was a man of large property, and had
a large capital in the business, and by means of the said belief to obtain
from divers liege subjects (not naming them) divers goods, wares, and
merchandise, and to cheat and defraud the said liege subjects of the said
The fourth count charged that the defendants unlawfully
combined by divers false pretences to obtain from divers liege subjects
(not naming them) divers other goods of great value, and to cheat and
defraud the said liege subjects of the said goods, &e. The defendants
having been convicted, judgment was arrested on the ground that the
indictment was bad for not stating to whom the goods belonged, it being
consistent with the statements in the indictment that the goods belonged
to the defendants. The Court said that where the object charged was a
conspiracy to obtain from certain persons named divers goods, and to
cheat and defraud them of the same, and they were obtained, and the
parties defrauded, no precedent was to be found to shew that an indict
ment was good which omitted to state whose the goods were. The first
count, therefore, was imp('rfm t. and the nlxjw’tinll u]lplit'tl more strongly
to the fourth count, where the conspiracy charged was to obtain divers
goods and to cheat and defraud certain persons named, not with intent to
cheat and defraud them of the same, though perhaps that would have
made no difference. As there was no statement to whom the goods
helonged, the charge did not, in the view of the Court, of necessity, import
any offence, as it was consistent with an attempt by the defendants
to obtain by some means their own goods unlawfully detained from
them ; and to hold that the use of the words ‘ to cheat and defraud ’
nec ily implied that the goods belonged to the parties who were
stated to be defranded, would be letting in a generality, which was not
shewn ever to be allowed ().

Indictment : Particularity.

goods, &e.

(g) See R. v. Bullock, Dears. 653. Al
though there ap) rs at first sight to be
some little discrepancy in the cases upon
this point, perhaps they are not irrecon.
cilable. The correct distinetion to  be
drawn from them appears to be this, that
where there has been merely a conspiracy
for a particular purpose (e.g., to raise the
funds), and such conspiracy has not been
carried into exccution, an indictment in
general terms will be sufticient ; but where
there has not only been a conspiracy, but
such conspiracy has been carried into effect,

there the indictment ought to specify pre

cisely what has been effected, as the parties
injured, the property obtained, and to
whom it belonged.  The reason of such a
distinetion is that in the one case it is im

practicable to state with minuteness what
never was carried beyond the intention,
whereas in the other case what was actually
effected may easily be stated. The case
may be compared to the cases of burglar
with intent to steal, and burglary accom-
panied by an actual stealing ; in the former
it is sufficient to state that the prisoner
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In an indictment for obtaining property by false pretences, it is not
necessary to state to whom the property belongs (£), and it is submitted
that it is not necessary to have greater particularity in indictments for
conspiracy to obtain by false pretences (i).

In R. v. Blake (j), a count alleged that the defendants did unlawfully
combine, conspire, confederate, and agree together to cause and procure
certain goods, in respect whereof certain duties of customs were due and
payable to the Queen, to be taken away from the port of London and
delivered to the respective owners thereof without payment to the Queen
of a great part of the duties of customs payable thereon with intent to
defraud the Queen in her revenue of the customs. A motion was made
to arrest judgment on the ground that the count was insufficient, because
no description of the goods was given, by which it could be judged whether
the goods were liable to duty.  But the Court held that it was not neces-
sary to specify the goods ; that it was matter of evidence what the goods
were to which the conspiracy related; that the parties might have
conspired without knowing what they were ; and that they might have
laid their heads together to cheat the Queen of whatever customable
goods they could pass.

In R. ». King (k), a count alleged that W. H. King, E. A. Birch, and
A. D. Phillips, did ‘ unlawfully combine, conspire, confederate and agree
together to cheat and defraud certain liege subjects of our Lady the
Queen, being tradesmen, of divers large quantities of their goods and
chattels : " and that B., in pursuance of the said conspiracy, did fraudu-
lently order and obtain upon credit from W. A, W. and C. W. divers
goods, &e., belonging to the said W, A. W. and €. W.; from F. B. and
W. J., divers goods, &c., belonging to the said F. B, and W. J.; and
from divers other tradesmen whose names are to the jurors unknown,
divers other goods, &e., belonging to the said last mentioned persons ;
and that E. A. B., * in further pursuance of the said conspirac;

*and in

broke and entered the house with intent to conspired to obtain their own goods from

steal the goods (without describing them)
of one A. B.; and in the latter the goods
stolen must be particularised. 8o where a
conspiracy has been detected before it is
carried into execution so far as to ascertain
the partics intended to be injured by it, an
indictment would be good without naming
such parties,  R.v.de Berenger, ante, p. 170,
But where the conspiracy had proceeded
s0 far as to fix the partics intended to be
injured, such parties should be expressly
named, and if the object was to defraud
them of their goods, or their goods had been
actually obtained thereby, the indictment
should state in the one case the intent to
defraud them of their goods, and in the
other that they were defrauded of their
goods. This position has been fully borne
out by R. v. King, infra. 1t may, perhaps,
admit of some doubt whether the possibility
of the goods belonging to the defendants
in the principal case necessarily rendered
the indictment bad ; for as a party may be
guilty of larceny in stealing his own goods,
there seems no reason why parties who

another, and thereby to cheat and defraud
him, under such circumstances as did not
amount to larceny, should not be indictable
for a conspiracy, The better ground to
rest the decision upon would seem to be
that the indictment did not adopt such a
degree of particularity as the facts enabled
the prosccutor to do, and the rules of
criminal pleading require to be adopted
where it is practicable, €. 8. G,

& 25 Viet. c. 96, s, 88, post, Vol. ii.

(i) But in White v. R., 13 Cox, 318,
C. R. (Ir.), the contrary seems to have
been held.

() 6Q.B.126. Cf. R. v Rispal, 3 Burr.
1320.  All the reasoning
of the Exchequer Chamber in R,
infra, tends to shew that this dec
wrong, as the goods had been un]mrml and
clearly ascertained. The terms *a great
part of the duties of customs '’ seem very
objectionable,

ll) 7Q.B. 782,

o
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order that the said goods might be taken in execution as hereinafter
mentioned, did order the said goods to be delivered at her house ; and that
the said goods were so delivered, and no payment made for the said goods
by any of the defendants at any time ; and that, * in further pursuance
of the said conspiracy,” the said E. A. B. did procure the said goods to
remain in her house until they were taken in execution as hereinafter
mentioned, and that the defendants, “in further pursuance of the said
conspiracy,” did falsely and fraudulently pretend that certain debts
were due from the said E. A. B. to the said W, H. K. and A. D. P. respec-
tively, and that the said W, H. K. and A, D, P., “in further pursuance
of the said conspiracy, and in order to obtain payment of such false and
fictitious debts,” did commence by collusion with the said E. A. B. separate
actions against the said E. A. B. And that afterwards, ‘in further
pursuance of the said conspiracy,” judgments were collusively signed by
the said W, A, K. and A. D. P, in each of the said actions for want of a
plea. And that afterwards, “ in further pursuance of the said conspiracy,
writs of fieri jacias were collusively sued out upon the said judgments ;
by virtue of which writs the said goods were, before the expiration
of the said respective times of credit, taken in execution and sold
in due course of law to satisfy the fictitious debts falsely and fraudulently
alleged to be due from the said E. A. B. And so the jurors aforesaid
find that the defendants, in manner and by the means aforesaid, unlaw-
fully did cheat and defraud the said W. A. W.and C. W, F. B.and W. J.,
&e., of their said goods * (/). A conviction on this indictment was quashed
in the Exchequer Chamber. Tindal, C\.J., in delivering the judgment
of the Court, said : ‘ The charge is that the defendants conspired to cheat
and defraud divers liege subjects, being tradesmen, of their goods, &c. ;
and the objection is that these persons should have been designated by
their Christian and surnames, or an excuse given, such as that their names
are to the jurors unknown ; because this allegation imports that the
intention of the conspirators was to cheat certain definite individuals,
who must always be deseribed by name, or a reason given why they are
not; and if the conspiracy was to cheat indefinite individuals, as for
instance those whom they should afterwards deal with, or afterwards
fix upon, it ought to have been described in appropriate terms, shewing
that the objects of the conspiracy were, at the time of making it, unascer-
tained, as was in fact done in the case of R. v. de Berenger (m), and R. ».
Peck (n); and it was argued that if, on the trial of this indictment, it
had appeared that the intention was not to cheat certain definite indi-
viduals, but such as the conspirators should afterwards trade with or
select, they would have been entitled to an acquittal ; and we all agree
in this view of the case, and think that the reasons assigned against the
validity of this part of the indictment are correct. But then it was
urged on the part of the Crown that this defect in the allegation of the
conspiracy was cured by referring to the whole of the indictment, the
part stating the overt acts as well as that stating the conspiracy ; and
R. v. Spragg (o) was cited as an authority that the whole ought to be

(1) The indictment is set out in R. v, (n) 9 A. & E. 686, ante, p. 185,
Whitehouse, 6 Cox, 46n, (o) 2 Burr. See ante, p. 183, noto
(m) 3 M. & 8. 67, ante, p. 170, (p), for the remarks on this case,
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read together. But if we examine the allegations in this indictment,
there is no sufficient description of any act done after the conspiracy
which amounts to a misdemeanor at common law. None of the overt
acts are shewn by proper averments to be indictable. The obtaining
goods, for instance, from certain named individuals upon eredit, without
any averment of the use of false tokens, is not an indictable misdemeanor ;
and if it is said that because it is averred to have been done in pursuance
of the conspiracy before mentioned, it must be taken to be equivalent to
an averment that the conspiracy was to cheat the named individuals of
their goods, the answer is, first, that it does not necessarily follow, because
the goods were obtained in pursuance of the conspiracy to cheat some
persons, that the conspiracy was to cheat the persons from whom the
goods were obtained ; they might have been obtained from A. in the
execution of an ulterior purpose to cheat B. of his goods,  And secondly,
if the averment is to be taken to be equivalent to one that the goods
were obtained from the named individuals in pursuance of an illegal
conspiracy to cheat and defraud those named individuals of their goods,
it would still be defective, as not containing a direct and positive averment
that the defendants did conspire to cheat and defraud those persons,
which an indictment for a conspiracy, where the conspiracy is itself the
crime, ought certainly to contain, The other allegations of what are
termed overt acts are open to the same objection.  In none is there com-
plete description of a common-law misdemeanor independently of the
conspiracy ; and the allegation of the conspiracy is insufficient, and
not direct and positive.  For these reasons the judgment must be
reversed ’ (p).

In R. v. Button (¢), a count charged that the defendants were em-
ployed by L. as his servants in the mansgement of the business as a dyer,
and that it was their duty as such servants to employ the vats and dye
of L. for his benefit and for dyeing such materials as might belong to
themselves or be intrusted to them by L. for those purposes, and for no
other purposes and on no other materials ; and that the defendants un-
lawfully conspired, fraudulently, and without the consent of L., to employ
the vats and dye in dyeing materials not belonging to themselves and
not intrusted to them by L., and to obtain thereby to themselves large
profits, and to deprive L. of the use and benefit of the said vats and dye ;
and that the defendants, in pursuance of the said conspiracy, wilfully
and without the consent of L., received into their possession divers large
quantities of materials, and wilfully and without the consent of L., at his
expense and with his said vats and dye, dyed the same materials for their
own profit and benefit. 1t was objected that the count did not shew
that the goods which the defendants dyed were not their own, and that
it appeared by the record that they had permission to dye their own
goods ; but the count was held good on the ground that it was clear that
the essential part of the count was the charge of a conspiracy ; so that

(p) In the argument in the Court of  held that this was not necessary, and this
Queen’s Bench in this case it was also ob-  point does not appear to have been raised
jected that the conspiracy ought to have in the Exchequer Chamber.

cen laid to defraud divers tradesmen of (g) 11 Q.B, 929,
their goods * respectively,’ but the Court
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il the evidence proved the conspiracy the count would have been suffi-
ciently proved, even if there was no proof of the overt acts, i.e., that the
conspiracy was corried into effect (r).

Evidence. The existence of a conspiracy is in most cases * a matter
of inference deduced from eriminal (or unlawful) acts done in pursuance
of a common criminal purpose ’ (s).

The evidence in support of an indictment fora conspiracy is generally
circumstantial ; and it is not necessary to prove any direct concert,
or even any meeting of the conspirators, as the actual fact of conspiracy
may be collected from the collateral circumstances of the case (f).
Although the common design is the root of the charge, it is not necessary
to prove that the defendants came together, and actually agreed in
terms to have the common design, and to pursue it by common means,
and so to carry it into execution, for in many cases of the most clearly
established conspiracies there are no means of proving any such thing ().
If, therefore, two persons pursue by their acts the same object, often
by the same means, one performing one part of an act, and the other
another part of the same act, so as to complete it, with a view to the
attainment of the common object they were pursuing, the jury are free to
infer that they have been engaged in a conspiracy to effect that object (w).
It is not necessary to prove the existence of a conspiracy before giving
in evidence of the acts of the alleged conspirators, and isolated acts
may be proved as steps by which the conspiracy itself may be estal)
lished (). In R. v Duflield (), Erle, J., directed the jury that it does
not happen once in a thousand times when the offence of conspiracy is

(r) There was another count similar to
the above, which was objected to on the
ground that it did not allege any duty in
the defendants not to employ the dye for
their own profit ; but the Court held it
good, as the allegation of the conspiracy
was sufficient. There was also a question
as to the conspiracy having merged in the
felony decided in this case.  But as 14 &
15 Viet. e. 100, 5. 12, has got rid of all such
questions it has been omitted. In R,
Ward, 1 Cox, 101, a count alleged that the
defendants, having in their possession two
horses, conspired by divers false pretences
i sums of money from such
persons as might be desirous of purchasing
the said horses, and to cheat and defraud
such persons of such sums of money. and
that the defendants, in pursuance of the
said conspiracy, made certain false pre-
tences, which were set out; and that the
defendants, in pursuance of the said con-
spiracy, did obtain from W. A. an order for
the payment of £115 105, It was objected
that this count was bad, because it did not
shew that W. A. was one of the persons
who was desirous of purchasing the horses,
and therefore he was not shewn to be within
the objects of the conspiracy. The count
is said to have been held bad. 1f correctly
reported this ruling is clearly erroneons,

The allegation that the defendants did ob.
tain the money from W. A. *in pursuance
of the conspiracy ' is the regular mode of
connecting th ert act with the con
spiracy, especially where, as in this case,
the overt act could not be foreseen at the
time when the conspiracy was entered into.
The overt act, therefore, was well laid.
But even if it had been otherwise, the count
was good without it; for the conspiracy
was clearly well laid ; and where that is
the case, an acquittal of the overt act is
immaterial. R, o, Starling, 1 Lev. 125,
shews that the overt act is in such a case
immaterial.

(8) R. v. Brisac, 4 East, 164, 171, ante,
p. 53, approved by the consulte i
Mulcahy v R., L. R. 3 H. L
Taylor, Evidence (10th ed.), s 591,

() R. v Parsons, 1 W. BL 392,

(v) R.v. Murphy, 8 C. & P, 207, Coleridge,
J. R, v Brittain, 3 Cox, 76, Coltman,
See the case mentioned in R. v Parnell,
14 Cox, 505, where two Irish Americans
who had fought on different sides in the
American Civil War and had never met
were indicted for participation in the Fenian
conspiracy, a treason felon

(w) R.v. Murphy, supra, Coleridge, J.

(z) Ford v. Elliott, 4 Ex. 78, Alderson, B,

() 5 Cox, 404,
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tried that anybody comes before the jury to say that he was present at
the time when the parties did conspire together, and when they agreed
to carry out their unlawful purposes ; that species of evidence is hardly
ever to be adduced before a jury ; but the unlawful conspiracy is to be
inferred from the conduct of the parties ; and if several men are seen
taking several steps, all tending towards one obvious purpose, and they
are seen through a continued portion of time taking steps that lead to
one end, it is for the jury to say whether those persons had not combined
together to bring about that end, which their conduct appears so obviously
adapted to effectuate. In R. ». Cope (z), a husband and wife, and their
servants, were indicted for conspiring to ruin the trade of the King's
card-maker. The evidence against them was, that they had at several
times given money to his apprentices to put grease into the paste, which
had spoiled the cards; but there was no account given that ever more
than one at a time was present, though it was proved they had all
given money in their turns ; it was objected that this could not be a
conspiracy, on the ground that several persons might do the same thing,
without having any previous communication with each other, But it
was ruled that the defendants being all of a family, and concerned in
making of cards, it would amount to evidence of a conspiracy. And it
seems to have been ruled that a banker who permitted a sum of money
to be lodged at his house, to be paid over for corruptly procuring an
appointment under government, might be indicted for conspiring with
those who were to procure the appointment, and receive the money (a).
The following rule has been suggested with respect to the acts or
words of one conspirator being evidence against the others. Where
several persons are proved to have combined together for the same
illegal purpose, any act done by one of the party, in pursuance of the
original concerted plan, and with reference to the common object, is in
the contemplation of law the act of the whole party, and therefore, the
proof of such act would be evidence against any of the others who were
engaged in the same conspiracy ; and declarations, made by one of the
party at the time of doing such illegal act, seem not only to be evidence
against himself, as tending to determine the quality of the act, but
against the rest of the party, who are as much responsible as if they had
themselves done the act. But what one of the party may have been
heard to say at some other time, as to the share which some of the others
had in the execution of the common design, or as to the object of the
conspiracy, is not admissible as evidence to affect them on their trial
for the same offence (). And, in general, enough must be proved to
make a case for the Court, or proof of concert and connection must be
given, before evidence is admissible of the acts or declarations of any
person done or made in the absence of the prisoner (¢). It is for the
Court to judge whether such connection has been sufficiently established ;
(z) 1 Str. 144, Caroline’s case, 2 B. & B. 302. R. v
(a) R. v. Pollman, 2 Camp. 233. Jacobs, 1 Cox, 173. R. v. Duflield, 6 Cox,
(b) 1 Phill. Evid, (7th ed. 404, See R. v. Gurney, 11 Cox, 414, where
Oth ed. 201, Taylor, Evidence (10th ed.), defendants were indicted for a conspiracy
8. 590, to cheat and defraud by means of a false

(¢) 1 East, P. C. 96, 2 Stark. Evil. prospectus of a public company.
326, and 1 Phill. Evid, 477, citing Queen

R
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but when that has been done, the doctrine applies that each party is
an agent for the others, and that an act done by one in furtherance of
the unlawful design, is in law the act of all, and that a declaration made
by one of the parties, at the time of doing such an act, is evidence against
the others. Thus, where 8. was indicted for treason, and one of the
overt acts charged was conspiring with J. and others to collect intelli-
gence, and to communicate it to the King’s enemies in France, &ec.,
after evidence had been given to connect the prisoner with J, in the
conspiracy as charged, the Secretary of State for the Foreign department
was called to prove that a letter of J.’s, containing treasonable inform-
ation, had been transmitted to him from abroad, but in a confidential
way, which made it impossible for him to divulge by whom it was
communicated ; and such letter was received in evidence (d). So, after
evidence had been given of a treasonable conspiracy, in which the prisoner
was concerned, it was held that papers found in the lodging of a co-
conspirator, at a period subsequent to the apprehension of the prisoner,
might be read in evidence, upon strong presumptive proof being given
that the lodgings had not been entered by any one in the interval between
the apprehension of the prisoner and the finding of the papers,
although no absolute proof had been given of their existence previous
to the prisoner’s apprehension (¢). But it seems that if such papers
had not been proved to have been intimately and immediately connected
with the objects of the conspiracy, they would not have been admis
sible; as, in the same case, a paper containing seditious questions
and answers, found in the possession of a co-conspirator, was
not read in evidence, the court doubting whether it was sufficiently
connected by evidence with the object of the conspiracy to render it
admissible (/).

Every person concerned in any of the criminal parts of the transaction
alleged as a conspiracy may be found guilty, though there is no evidence
that such persons joined in concerting the plan, or that they ever met
the others, and though it is probable they never did, and though some
of them only join in the latter parts of the transaction, and probably
did not know of the matter until some of the prior parts of the transaction
were complete (y). If several persons meet from different motives, and
then join in effecting one common and illegal object, it is a conspiracy.
Where, therefore, upon an information for a conspiracy to ruin M., an
actor, in his profession, it was objected that in support of the prosecution
evidence should be given of a previous meeting of the parties accused
for the purpose of confederating to carry their object into execution ;
Sir James Mansfield, (\.J., overruled the objection, saying that if a
number of persons met together for different purposes, and afterwards
joined to execute one common purpose to the injury of the person,
property, profession, or character of a third party, it was a conspiracy,

(d) R. v Stone, 6 T. R . strument was to bo used for the purposes of
(¢) R. v. Watson, 2 Stark. (N.P.) 140;  the conspiracy, it would clearly be admis-

32 8t. Tr. 1. See R. v. MacCafferty, 10  sible.

Cox, 603, R. v. Meaney, 10 Cox, 506, (7) R. v. Lord Grey,
(f) R.v. Watson, supra. Butit washeld  Murphy, 8 C. & P, 2

that if proof were to be given that the in- l‘umvlf. 14 Cox, 508, 515,

VOL, 1, o
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and it was not necessary to prove any previous consultation or plan
among the defendants against the person intended to be injured ().

Tt appears to have been held that upon an indictment for a conspiracy,
where, from the nature of the case, it would be difficult to prove the
privity of the parties accused, without first proving the existence of a
conspiracy, the prosecutor may go into general evidence of its nature,
before it is brought home to the defendants. The indictment charged
the defendants, who were journeymen shoemakers, with a conspiracy
to raise their wages ; and evidence was offered on the part of the prose-
cution of a plan for a combination amongst the journeymen shoemakers,
formed and printed several years before, regulating their meetings,
subscriptions, and other matters for their mutual government in for-
warding their designs, This evidence was objected to by counsel for
the defendant; but Kenyon, C.J., said, that if a general conspiracy
existed, general evidenee might be given of its nature, and of the conduct
of its members, so as to implicate men who stood charged with acting
upon the terms of it years after those terms had been established, and
who might reside at a great distance from the place where the general
plan was carried on ; and he, therefore, permitted a person, who was a
member of this society, to prove the printed regulations and rules of the
society, and that he and others acted under them, in execution of the
conspiracy charged upon the defendants, as evidence introductory to
the proof that they were members of such society, and equally concerned ;
but he observed, that it would not be evidence to affect the defendants
until they were made parties to the same conspiracy (7). And in several
important cases, evidence has heen first given of a general conspiracy
before any proof of the particular part which the accused parties have
taken (j).

The prosecutor may either prove the conspiracy, which renders
the acts of the conspirators admissible in evidence, or he may prove the
acts of the different persons, and thus prove the conspiracy. Where,
therefore, a party met, which was joined by the prisoner next day, it
was held that directions given by one of the party on the day of their
meeting as to where they were to go and for what purpose, were admis-
sible, and the case was said to fall within R. . Hunt (3 B, & Ald. 566),
where evidence of drilling at a different place two days before and hissing
an obnoxious person was held receivable ().

But after such general evidence has been received the parties before
the Court must be affected for their share of it. And mere detached
declarations and confessions of persons not defendants, not made in
the prosecution of the object of the conspiracy, seem not to be evidence
to prove its existence, although consultations for the purpose, and letters

(k) R. v. Leigh or Lee, 1 C. & K. 28n; going on at Manchester, and in France,
2 Camp. 372n; 0 M. & (i, 217n,; 2 Stark.  Seotland, and Ireland, at the same time.
Evid. 324 ; 2 M'Nally, Evid. 634. Sce R, (j) Lord Stafford’s case, 7 St. Tr. 1218,
v. Murphy, 8 C. & P. 207, Coleridge, J. Lord Russell's case, 9 St. Tr. 577. Lord
Vide ante, p. 191, Lovat’s case, 18 8t. Tr. 530. R. v. Hardy,

(") R. v. Hammond, 2 Esp. 718, Lord 24 St. Tr. 120. R. v. Horne Tooke, 25 St.
Kenyon referred to the state trials in 1745, Tr. L.
where from the nature of the charge it was (k) R. v. Frost, 9 C. & P. 129, Tindal,
necessary to go into evidence of what was  C.J,, Parke, B., and Williams J.
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written in prosecution of the design, but not sent, are admissible (/).
The admissibility of the act or declaration of a co-conspirator against
the party defendant before the court, does not depend on whether such
co-conspirator is indicted or not, or tried or not with the defendant (m).
The evidence is admitted on the ground that the act or declaration of
one is the act or declaration of both when united in one common
design.

Where the indictment charged the defendants with conspiring to
cause themselves to be believed persons of large property for the pur-
pose of defrauding tradesmen, evidence was given of their having hired
a house in a fashionable street, and represented themselves to one trades-
man employed to furnish it as people of large fortune ; and then a witness
was called to prove that at a different time they had made a similar
representation to another tradesman. The evidence of this witness
was objected to on the ground that it was not competent to the prosecutor
to prove various acts of this kind, and that he was bound to select
and confine himself to one. But Ellenborough, C.J., said, * This is an
indictment for a conspiracy to carry on the business of common cheats,
and cumulative instances are necessary to prove the offence’ (n). And,
in a similar case, the same course was allowed as to acts done both in and
out of the county where the indictment charged the conspiracy to have
been (o).

Upon an indictment for conspiring to annoy a broker who distrained
for church-rates, it was proved that one of the defendants, in the presence
of the other, excited the persons assembled at a public meeting to go in a
body to the broker's house. It was held that evidence was admissible
to shew that they did so go, although neither of the defendants
went with them, but that evidence of what a person, who was at the
meeting, said a few days after the meeting when he himself was dis-
trained on for church-rates, was not admissible (p). And where an
indictment charged the defendant with conspiring with J., who had
been previously convieted of treason, to raise insurrections and riots,
and it was proved that the defendant had been a member of a Chartist
association, and that J. was also a member, and that in the evening
of November 3 the defendant had been at J.’s house, and was heard
to direct the people there assembled to go to the race-course, where
J. had gone on before with others; it was held that a direction given
by J. in the forenoon of the same day to certain parties to meet on the
race-course was admissible ; and it being further proved that J. and
the persons assembled on the race-course went thence to the New Inn,
it was held that what J. said at the New Inn was admissible, as it was
all part of the same transaction (g).

Where a number of persons were charged with murder committed by
an act done in the course of a conspiracy for the purpose of liberating
a prisoner, of which conspiracy he was cognisant : it was held that acts

() Taylor, Evid. (10th ed.) ss. 589, 593. 6 Cox, 38.
(m) 2 Stark. Evid. 329, (p) R. v. Murphy, 8 C. & P. 207, Cole-
(n) R. v. Roberts, 1 Camp. 399, ante, ridge, J.

p. 168, (¢) R. v. Shellard, 9§ C. & P, 277, Pat.
() R. v, Whitehouse, MSS, (. 8, G. and  teson, J.

02 =




196 Of Crimnal Conspiracy. [BOOK T.

of that prisoner within the prison, and articles found upon him, were
admissible in evidence against the persons so charged (r).

On an indictment under sect. 3 of the Treason Felony Act, 1848
(11 & 12 Vict. c. 12), which makes it a felony to compass, &c., to deprive
the Queen of her crown or to levy war, &c., it appeared that the prisoners
from July 26 to August 16 had attended meetings where plans for securing
the people’s charter and the repeal of the union were organised, and took
a prominent part at those meetings ; large bodies of men were formed
into societies, with class leaders, &c.; some of them were selected and
organised as fighting men, and an attempt at insurrection was to be made
on August 16; and on that night a great number of the conspirators
were found at the several places of meeting previously fixed, provided
with arms, &c. A witnessstated that ata meeting, at which none of the
prisoners were present, he received a leaf of a book from one B., which
was to serve as an introduction to a subsequent meeting ; and on July 20
he attended a second meeting, and produced the leaf; the chairman
compared it with a book, and the witness was admitted. The prisoners
were not shewn to have been parties to the conspiracy at the time. But
it was held that the witness might prove what B. said to him when he
gave him the leaf, and also what took place at the second meeting, on
the ground that the prosecution had a right to go into general evidence
of the nature of the combination between the persons assembled, though
the prisoners might not be present (s). And it having been proved
that a large number of armed men were found assembled at a public-
house on August 16, the time which had been fixed for the general
outbreak, but none of these men had been previously connected with the
conspiracy, nor did it appear that the house had ever been recognised
as a place of meeting ; it was held that evidence was admissible of what
was done at that public-house ; because it appeared that on this day there
was to be a collection of armed persons (f).

In R. ». Duffield («), on an indictment for conspiracy to prevent work-
men from continuing in their service as tin-plate workers, it appeared tha
the workmen had been holding shop meetings and discussions, and the
prosecutor, a manufacturer, had published a placard offering constant
employment to tin-plate workers, and after that a handbill was circu-
lated about the town, and copies of it stuck up in the windows of
beer-shops and public-houses, and one of them in a window of a
public-house frequented by the tin-plate workers, and another at a public-
house at which one P., G., and W., alleged conspirators, lodged, and the
defendants had been continually into those houses whilst the bill was
in the windows. The bill was signed by P. as general secretary, and
mentioned (. and W. as having visited the prosecutor, but did not
mention any of the lefendants. Erle, J., held that the bill was not
admissible as the act of the defendants, either by themselves or as
published or recognised by them. ‘You may make a handbill evidence
against a man, if I may so say, by retrospective light arising from his

(r) R. v. Desmond, 11 Cox, 146. 560, expressly in point, and refused to
() R. v Lacy, 3 Cox, 517, Platt, B., and  reserve the point. See ante, p. 194.

Williams J., who considered R. v. Frost, (t) 1bid.
9C & P. 129, and R. ». Hunt, 3 B, & Ald. (u) 5 Cox, 404,
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conduct, If a handbill says that certain things will be done by certain
persons, and that handbill is circulated, where those persons probably
saw it, and they do the very thing that the handbill indicates they would
do, when that is in evidence, I am of opinion that the bill would be
admissible against them ; but we are not at that stage yet.” But in R, ».
Rowlands (v), another indictment arising out of the same transactions,
where, in addition to the evidence in the previous s, it was proved
that R. had been at the ‘Swan’ whilst the bill was exhibited there, and
P. had been seen going in and out, and the bill was in such a situation
that he must have seen it ; Erle, J., held that it was admissible, * If it
is evidence against any one of the defendants, it is admissible.” 1
helieve it is admissible against those in respect of whom I draw the infer
ence that they saw it in the window; those in respect of whom it announces
any intention. ¢, and W, are the two that are named in it. It purports
to be an instrument by P., and I think there is evidence before me, from
which I am of opinion that P, had seen that instrument, and it is
probable, by his not objecting to it, that he permitted his name to be used
to that instrument.” “ 1 am clear that it is evidence as against one of
the defendants, it being published in his name, and, according to the
evidence, being probably seen by him* (w).

In R. ». Blake (), on an information for a conspiracy with one T'. to pass
imported goods without paying the full duty, it appeared that T. acted
as agent for the importer of the goods, and B. as landing-waiter at the
Custom-house, and that it was T.'s duty to make an entry known de-
seribing the quantity and particulars of the goods necessary to determine
the amount of duty. The entry was left at the Custom-house, and
the particulars were copied into a Blue-book at the Custom-house, which
was delivered to B., whose duty was to examine the goods, and, if he
found them correspond with the particulars in the Blue-book, to write
‘Correct” across the entry, whereupon the goods would be delivered to the
importer upon payment of the duties so ascertained. The goods were
passed to T., the duty having been paid on the entry made out by T.,
which corresponded with the entry in the Blue-book. It was then pro
posed to put in T.’s Day-book, and to shew by T.’s own entry therein that
the quantity of goods was much larger than appeared by the Perfect
Entry and the Blue-book, and that the importer had been charged the
duties by T. on such larger amount, and had paid them accordingly. 1t
was objected for B.—T. not being on his trial —that the entry in T.’s
book was not evidence against B.; but Denman, C.J., admitted the
evidence ; and on a motion for a new trial it was held that the Day-book
was evidence of something done in the course of the transaction, and
was properly admitted as a step in the proof of the conspiracy (x).
Evidence was also given to shew that a cheque drawn by T. for a certain
sum, and dated after the goods were passed, had been cashed, and the
proceeds traced to B. It was then proposed to put in evidence the
counterfoil of the cheque in T.’s cheque-book, on which was written an
account shewing that the cheque was drawn for a sum amounting to

(v) b Cox, 436, Bench.  See 17 Q.B. 671,

(w) This ruling does not appear to have (x) 6 Q.B. 126
been questioned in the Court of Queen's
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half the profit arising from transactions, including the alleged fraud on
the revenue, as manifested by the several items in that account. It was
held that this evidence was not admissible, for the conspiracy to defraud
the customs had been carried into effect before the cheque was drawn ;
and the writing on the counterfoil was in effect a declaration by T. for
what purpose he had drawn the cheque, and how the money was to be
applied ; and no declaration of T. could be received in evidence against
B. which was made in B.’s absence, unless it related to the furtherance
of the common object ; which this did not (y).

On an indictment for conspiracy to defraud the shareholders of the
British Bank by falsely representing its affairs to be prosperous, the
examination of one of the defendants, which had been taken on a petition
for winding up the bank after the date of the alleged conspiracy, was
tendered in evidence. This examination shewed that this defendant was
aware of the insolvency of the bank, and alleged that the other directors
had the same knowledge. It was objected that this examination was
not evidence of any act done in furtherance of the conspiracy ; and that
it was not admissible until the other defendants were connected with
this defendant in the conspiracy. But Campbell, C.). (after consulting
the other judges of the Queen’s Bench), said : * We are all of opinion that
the deposition is admissible against this defendant, as tending to shew his
knowledge before and at the time of his committing the overt act, but not
as against the other defendants,  Therefore only such parts should be
read as refer to the deponent alone” (2),

Where an indictment alleged that the defendants conspired falsely to
accuse the prosecutor of having feloniously forged a cheque, and that in
execution of such conspiracy a letter was written by one of the defendants,
in which he stated that he had been employed to investigate the circum-
stances attending the forging of the cheque, and proof was given of the
letter, and also of conversations referring in like manner to a cheque,
which the defendants charged the prosecutor with having forged, but the
cheque itself was not produced ; it was objected that the cheque was so
incorporated with the evidence, that the prosecutor was not entitled to
prove the conversations without producing the cheque to which they
referred, which it appeared from the evidence was in existence, and in
the possession of the defendants. Tenterden, (.J., ruled that it was not
essential to prove the contents of the cheque or to produce it, but that it
was enough to take the conversations as they passed ; and on a motion for
a new trial this ruling was affirmed, the Court being of opinion that the
whole of the charge against the defendants was founded on the letter
set out in the indictment, which was written by one of the defendants
upon the application of the other ; and they having taken upon them-
selves to treat as an existing thing a cheque, it was not necessary, on the
part of the prosecutor, to produce it in evidence, even although it appeared
that it actually existed. But it might be a fabrication on the part of
the defendants ; there might be no such cheque, and then it could not be
produced (a).

(¥) R. v. Blake, supra. (a) R. v. Ford and Aldridge, 1 N. & M.
(z) R.v. Esdaile, 1 F. & F. 213, 776,
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A count alleged that the defendants, a husband, wife, and daughter,
being in low and indigent circumstances, conspired to cause the husband
to be reputed and believed to be a person of considerable property, and
in opulent circumstances, for the purpose and with the intent of cheating
and defrauding divers tradesmen who should bargain with them for the
sale to the husband of goods, the property of such tradesmen, of great
quantities of such goods, without paying for the same. The wife and
daughter were usually together, and on some occasions represented that
they were in independent circumstances, having an income derived from
the interest of money coming in monthly ; and in others the wife had
said her husband was in independent circumstances. These statements
were made in the absence of the husband ; but it was proved that he
cither occupied the lodgings which were hired under these representa-
tions, or that the goods were delivered at the places where all the
defendants lodged. Platt, B., is reported to have held that there was no
evidence of any conspiracy to represent the husband as a person of
considerable property (b). Another count alleged the conspiracy in the
same manner as the preceding, but charged the intent to be to defraud
persons who should let the husband lodgings for hire, of divers large sums
of money, being the sums agreed to be paid for the hire of such lodgings ;
and Platt, B., is reported to have held that this count was not supported,
as well on the ground on which the preceding count was not supported,
as because the object of the defendants was to obtain possession of the
lodgings, and to deprive the landlord of the use of the rooms, but not to
deprive him of the price, which was only incidental to their occupation.
They had no object in depriving him of the profits of the rooms, apart
from their own occupation of them ().

Two counts of an indictment charged the defendants with conspiring
to obtain from the prosecutor certain bills of exchange accepted by him,
and to cheat and defraud him of the proceeds of the said bills ; other
counts charged a conspiracy to defraud the prosecutor of his monies,
Evidence was given to shew the obtaining of the acceptances, but it
appeared that the prosecutor had not parted with any money, and there
was no reason to suppose that he intended to take up the acceptances,
and it was not shewn that the bills which he accepted were ever in his
hands, except for the purpose of his writing his acceptances, they having
been brought to him complete, except as to his signature. The jury
having found the defendants guilty on these counts, a new trial was
moved for on the ground that the verdict was unsupported by the evidence,
because the charge was of a conspiracy to obtain acceptances from the
prosecutor, whereas he proved that the acceptances were ready written,
and in possession of the defendants, or some of them, and nothing was
sought but his signature. But the Court of Queen's Bench considered
that it was only by the signature of the prosecutor that the bills became

(b) R. v. Whitehouse, 6 Cox, 38, the town together, lived together, and
(¢) Ibid. *1 was counsel for the Crown  enjoyed the fruits of their fraud together ;
in this case, and my recolleetion of it is that  but the conspiracy could only be inferred
jury on all the counts,  from a great number of isolated acts, in
main question in the case was whether  none of which were all of the prisoners
every representation made was the repre-  engaged,” C. 8, G
sentation of all. The prisoners came to
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complete ; and his acceptance when given, being without any considera-
tion, was at the instant his, and in his possession. It was also urged that
the entire transaction, as proved by the evidence, was at variance with
the indictment, as all parties well knew that the prosecutor had no
money, nor could be defrauded of any ; and that the real fraud was on
the prosecutor’s part, to the prejudice of some expected lender of the
sums mentioned in the bills, in return for acceptances of no value. But
the court held that, though there might be some ground for this imputa-
tion on the prosecutor, yet it would not disprove the fraud practised upon
him, by inducing him to accept bills without a corresponding advance of
cash. Though there was little appearance of solvency in the prosecutor,
those who fraudulently induced him to incur the liability must have
speculated on some pecuniary advantage from it ; and though the money
could in such case only have come from his respectable friends, as he had
no funds of his own, the money intended to be so procured might well be
described for this purpose as his money (d).

A. and C. were indicted for conspiring to defraud a railway company
by obtaining and selling to others non-transferable excursion tickets.
A. had sold the tickets to C. at B., and C. attempted to use them for the
purpose of sending some children back to London. It did not appear
how A. got the tickets ; he had others in his possession. Wightman, J.,
left it to the jury to determine whether the prisoners did concert together
that the tickets should be obtained and used for the purpose of defrauding
the company (e).

On an indictment for conspiracy to cause tinplate-workers to leave
their employment, it appeared that the prosecutors, in consequence of
their workmen leaving their service, had employed Frenchmen.  Erle, J.,
held that it was not competent to prove how much the firm had lost hy
these Frenchmen, as the amount of loss by any particular set of workmen
was clearly unconnected with the issue whether there was a conspiracy or
not ; but that the sum total of the loss might be proved ; for the very
issue in the matter was the intention to obstruct the business, and the
result of the operations was a relevant fact as to that (/).

Two persons were indicted for felony, in attempting to poison A. B.,
by administering certain poisonous ingredients, as set forth in the indict-
ment, At the same time, an indictment was found against them for
conspiracy to poison the same individual by the same means. On the
trial of the first indictment, the prisoners were acquitted, there being no
proof that the ingredients were poisonous, Parke, J., thereupon directed
an acquittal for the conspiracy also, there being no other proof of a
conspiracy to poison than that by which it was attempted to establish
the felony, viz., that the ingredients were poisonous (g).

Where an indictment against A., B., C., and D., charged that they
conspired together to obtain, ‘ viz., to the use of them the said A., B.,
and (', and certain other persons to the jurors unknown,” a sum of money
for procuring an appointment under government ; and it appeared that
D. (although the money was lodged in his hands, to be paid to A, and B,

(d) R.v. Gompertz, 9 Q.B. 824, counts ended, ‘to the great damage’ of

(e) R. v Absolon, 1 F, & F. 498, the prosecutors.  See 17 Q.B. 671,
(7) R. v. Rowlands, 5 Cox, 436, All the (g) R. v. Maudsley, 1 Lew. 51,
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when the appointment was procured) did not know that (. was to have
any part of it, or was at all implicated in the transaction ; it was held,
that the averment concerning the application of the money was material,
though coming under a viz., and that as to D., the conspiracy was not
proved as laid (A).

Husband and Wife.—On an indictment for conspiracy, the wife
of one defendant was held not to be a competent witness for the others,
a joint offence being charged, and an acquittal of all the other defendants
heing a ground of discharge for the husband (i). And, upon an indict
ment against the wife of W. 8. and others for a conspiracy in procuring
W. 8. to marry, it was held that W. 8. was not a competent witness in
support of the prosecution (j). The present position of the law as to
calling the husband or wife of a defendant as witness against the defendant
is considered post, Book X111 Chapter V., * Evidence.’

Trial and Verdiet.—Counsel for the Crown is entitled, hefore opening
his case, to have any of the defendants acquitted, without the assent of
the other defendants, in order that he may call them as witnesses (k).

In R. . Kroehl (/), the indictment was against A., B., and ('.; and
after the case for the prosecution was closed, (. only called a witness,
whom he examined as to a conversation between himself and A, 1t was
ruled, that counsel for the prosecntion might cross-examine such witness
as to any other conversation between A, and (', although the evidence
should tend chiefly to eriminate A, (/).

If upon an indictment for conspiracy, the jury find the defendants
guilty of so much of the indictment as amounts to a misdemeanor, the
Court may pass judgment upon the defendants, The defendants were
indicted for conspiring falsely to indict A, B, for keeping a gaming-house,
for the purpose of extorting money from A. B., and the jury found
the defendants guilty of conspiring to indict A, B., for the purpose of
extorting money, but not to indict him falsely ; and it was held that
enough of the indictment was found to enable the Court to give judg
ment; for, in criminal cases, it is sufficient for the prosecutor to prove
so much of the charge as constitutes an offence punishable by law ; and
the jury had found the defendants guilty of conspiring to prefer an indict
ment for the purpose of extorting money, and that is a misdemeanor,
whether the charge were or were not false (m).

Before the Criminal Appeal Act, 1907 (7 Edw. VIL c. 23), post,
Vol. ii. p. 2009, it was ruled, that after a conviction for a conspiracy,
the defendants must be present in court when a motion was made on
their behalf in arrest of judgment (n). It was not a sufficient excuse
for absence that they were in custody on civil process; but if they were
in custody on criminal process, the case would be different, for then they
might be charged with the conspiracy also (o). But where an indictment
had been removed into the Court of King’s Bench, after verdict, but
(k) R. v

Pollman, 2 Camp. 231.

(m) R. v "u"uu_'ulr\ 4B &C
Burr, 928 ;

hllmhm..uuh (n) R. v Spragg, ; 1 W. Bl
R. 200,  As to ne e, Teal, 11

C\l.(\" R, v.
. 10,

East, 307. R.r A
I, & &
Ty, ubi sup.

(k) R.v. ] owland, R\ & \l -Illl Abbot, Lﬂl\l(mhhlm 3N
C.J. (o) R. v. Holling!
() 2 Stark. (N. P.) 343,
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before judgment, it does not appear to have been necessary that the
defendants should appear in the Court of King’s Bench, the proceeding
being in the nature of a special verdict, and the party not being con-
sidered as convicted, until after the Court had determined upon the
verdict (p). The Criminal Appeal Act, 1907, deals with special verdicts
and abolishes new trials, but does not deal specifically with motions in
arrest of judgment (q).

Where a count contains only one charge of conspiracy against several
defendants, the jury cannot find one of them guilty of more than one
charge. Where, therefore, a count charged several defendants with
conspiring to doseveral illegal acts, and the jury found one of them guilty
of conspiring with some of the defendants to do one of the acts, and
guilty of conspiring with others of the defendants to do another of the
acts, the finding was held bad ; as it amounted to finding that one defend-
ant was guilty of two conspiracies, though the count charged only one (r).
So where a count charged eight defendants with one conspiracy to effect
certain objects, a finding that three of the defendants were guilty generally
and that five of them were guilty of conspiring to effect some, and not
guilty as to the residue of these objects, was held to be bad and repugnant ;
for the finding that three were guilty was a finding that they were guilty
of conspiracy with the other five to effect all the objects of the conspiracy ;
whereas, by the finding as to the five, it appeared that those five were
guilty of conspiring to effect only some of those objects (s).

Punishment.—The present (¢) punishment for most forms of con-
spiracy, which are indictable as misdemeanors, is by imprisonment, fine,
and sureties for the good behaviour, at the discretion of the Court (u).

By 14 & 15 Viet. c. 100, s. 29, whenever any person shall be convicted
of any conspiracy to cheat or defraud, or to extort money or goods, or
falsely to accuse of any crime, or to obstruct, prevent, pervert, or defeat
the course of public justice, the court may award imprisonment for any
term now warranted by law, and hard labour during the whole or any
part of such imprisonment. By 24 & 25 Vict. c. 100, s. 4, conspiracies
to murder ave punishable as statutory felonies,

Where a general verdict is returned on some or all of the counts of
an indictment for conspiracy, framed on the same ficts, judgment should
be entered separately on each count to which it applies, so that if any
count is subsequently declared bad the judgment may stand on the good
counts (v).

(p) R. v. Nicholls, 2 8t 7. Short &  for life; to have those lands wasted, their

Mellor, Cr. Pr. (2nd ed.), 1
(g) Short & Mellor, Cr, Pr. (2nd ed,), 142,
(r) O'Connell v, R, 11 CL & F. 155; &

St. Tr. (N.8.) 1.

(%) Ihid,

() Informer times, persons convieted of a
conspiracy at the suit of the King to accuse
another person of a capital offence, were
liable to receive what was called the villain-
ous judgment, used in attaints for crimes of
falsity in relation to justice, that is, to lose
their liberam legem, whereby they were dis-
credited and disabled as jurors or witnesses ;
to forfeit their goods and chattels and lands

houses razed, their trees rooted up, and their
bodies committed to prison.  But this judg-
ment was not inflicted upon those who were
convicted only of conspiraciesof a less aggra-
vated kind, at the suit of the party. 1372,

Vo

[N

46 Ass. 11, pl. 307; Wright on Conspiracy
20; 1 Hawk. c. 72, 5. 9; 4 Bl Com, 13
The pillory was also part of the punishment
until its abolition, vide post, p. 250,

(u) Post, pp. 211, 217, 218, 249, tit.
* Punishments,”

(v) O'Connell ». R, 11 CL & F. 155
Castro v. R, 6 App. Cas. 220. R.v. Gom-
pertz, 9 Q.B. s
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By 38 & 39 Vict. c. 86, 8. 3 (ante, p. 178), the punishment is limited
in the case of conspiracies to commit offences punishable on summary
conviction, to three months’ imprisonment or such longer term as could
be imposed if the offence had been committed by one person.

(', Souiciring or INcrring 1o Commir A CriME,

It has already been shewn (ante ¢. v.) that where a crime has been
committed, those who counselled, procured, or commanded its commis
sion are liable as accessories before the fact in felony, and as principals
in misdemeanor. Even where a crime is not in fact committed, those
who have unsuccessfully solicited or incited another to commit it are, at
common law, guilty of an indictable misdemeanor (whether the crime
to which the solicitation or incitement related is either by common law
or statute a felony (w) or a misdemeanor), quite distinet from the
offences dealt with by the Accessories and Abettors Act, 1861 (ante
p. 130) (). The line between inciting to commit a crime and *attempt
ing’ to commit a crime is not very clearly defined.  Where a person was
indicted for soliciting a servant to conspire to cheat and defraud his master,
and it was proved that such person had offered a bribe to the servant as
an inducement to sell his master’s goods at less than their value, it was
held that he might properly be convicted of inciting (). And it has been
lield an indictable misdemeanor to endeavour to provoke another to
commit the misdemeanor of sending a challenge to fight a duel (2) : and
to attempt to incite a lad to commit a felony by sending him a letter
which did not reach him (@), or which he did not read (b). The first of
these cases is rather of provocation than incitement, and the second treats
incitement as a substantive misdemeanor, and an attempt to incite is
also a misdemeanor ; conversely it would seem to be an offence to incite
another to attempt to commit a erime (¢).  In an old case, attempt to
suborn another to commit perjury was held a misdemeanor (d), The
offence would now be described as inciting to commit perjury, for the
offence of subornation of perjury is not committed unless the perjury
itself is committed. From one point of view it may be said that the
term attempt applies to a person who tries to commit the crime himself,
and the terms solicitation or incitement to the person who tries to get
another to commit the crime, who, if the crime were committed, would
be an accessory before the fact.

The gist of the offence of incitement here under discussion is that
the person incited has not committed the crime to which the incitement

(w) In R. ». Leddington, 9 . & P. 70, (a) R. v Banks, 12 Cox,
Alderson, B., is reported as having ruled (b) R. v. Ransford, 13 ( In this
that an indictment did not lie for inciting  case Pollock, B., relicd on R. v Secofichl
another to commit su : sed queere.  [1784], Cald. A
See Steph. Dig, Cr, Law (6th ed.), art. 48, (¢) See R, v Brown, MS. Archh. Cr.
and post, pp. 661 ef seq PL (28rd ed.), 1294, an indictment for in-

(i R v Gregory, Lo ROT GG R 770 citing to commit an offence against 24 &
36 L. J. M. C. 60, Vict. ¢. 100, 8. 58, pos, p. 820

(y) R. v de Kromme, 17 Cox, 492, (d) Anon. before Adams, B., cited in R,

(z) R. v Phillips, 6 East, 464. Law- v Scofield, Cald. 400, and R. v } h
rence, (1, there said, * All such acts or 2 East, 14, 17, This is probably the
attempts as tend to the prejudice of the  same ease as R, oo Edwards, MS, Sum, tit,
community are indictable,’ * Perjury.’

303,
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relates. To solicit a servant to steal, or to conspire with the inciter to
steal his master’s goods, or to solicit a person to conspire to cheat and
defraud, is a misdemeanor, and on an indictment for the solicitation
it is not necessary to aver or prove that the servant stole the goods, or
entered into the proposed conspiracy tosteal them, nor to prove more than
the soliciting and inciting (¢). In such a case it is left for the defendant to
prove that the incitement was merged in the completed offence, whether
felony or misdemeanor, and that consequently the indictment does not lie
for the incitement, i.e., that the alleged inciter was, in fact, accessory before
or at the fact. The question has been raised whether a person can he
guilty of inciting another to commit a crime, unless the person incited
knows the act intended is a crime (/). Mr. Greaves was of opinion that
the guilt of the inciter cannot depend on the state of mind of the incited,
and that the state of mind and intention of the inciter, coupled with
the act of incitement, that constitute the offence (¢). 1t is well established
that a man is liable as a principal who commits a erime through an
innocent agent (h). B. may incite A. to do an act which B. knows to
be a crime, eg., to carry away goods which B. does, and A. does not
know, belong to €., or to present a cheque which B. knows and A. does
not know to be forged. In the view of Sir James Stephen (/), the facts
in R. ». Welham indicate that the accused incited H. to carry off corn
which H. supposed the accused to have a right to remove, and he considers
that the offence was an attempt to commit a felony by an innocent agent,
and not an incitement to commit a felony. In a case where incitement
to commit a felony (murder) was made a statutory felony, it was held
that to warrant conviction for the statutory offence it must be proved
that a letter or communication containing the incitement actually reached
the person incited, but that in the case of the common-law misdemeanor
of incitement it would be enough to shew that the meitement had heen
posted to the person on whom it was intended to operate (j).

(¢) R. ». Higgins, 2 East, 5. R. » 1 Dears. 547, where instigation to A.
Gregory, wbi sup.  R. v, de Kromme, to administer poison to B, under circum.

ubi sup.

(/) R, v. Welham, 1 Cox, 192, Patteson,
A, after consulting Parke, B, Felony was
here in question.

(¢) 1 Russell on Crimes (6th ed.), 196n.

(h) Ante, p. 104,

(1) Dig. Cr, Law (6th ed.), note ii. p. 399,
He supports his opinion by reference to R,
v. Willinms, 1 Den. 39, cited in R. v, Roberts,

stances which would have rendered A, an
accessory before the fact if poison had been
given, was held not to be an attempt to
administer poison within 7 Will. 1V. & 1. 1
Vi 5, 8. 1, now replaced by 24 & 25

Alverstone, (U,

sems
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CANADIAN NOTES.

OF ATTEMPTING, CONSPIRING,

AND INCITING TO COMMIT CRIME,

(a) Attempt to Commil Crime~—An act or omission with intent to
commit an offence is an attempt to commit the offence.—Code see. 72,

(1) Punishment for Attempt to Commit Certain Indictable Of-
fences—Code see. 570,

(2) To Commit other Indictable Off ences.—Code see. 571

(3) To Commit Statutory Offences—Code sec. 572

Indictment not Insufficient for Lack of Detail.—Code see. 863

Special provision is made by the Code in respeet of ““attempted’’
offences as follows: To take unlawful oath, see. 130; to influence
member of a municipal couneil, see. 161(h) ; to obstruet justice, sec.
180 (d); to break prison, see. 188: to commit sodomy, see.
203; to procure indecent act with a male person, see. 206;
girl to have unlawful ecarnal connection with a third party, see.
4 216; to earnally know an idiot, see. 219; to commit murder, see. 264 ;
to commit suicide, see. 270; to choke, see. 276; to canse bodily injuries
j by explosives, see. 280; to commit rape, see. 300; to defile children
under fourteen, see. 301 ; to commit arson, s

. 0125 to set fire to erops,
see. H14: to wreek, see. 523: to injure or poison eattle, see. 536,

1 When the complete commission of the offence charged is not proved,

but the evidence establishes an attempt to commit the offence, the

aceused may be convieted of such attempt and punished aceordingly.

Code sees. 949 and 951,

1 When an attempt to commit an offence is charged, but the evi-

dence establishes the commission of the full offence, the aceused shall
not he entitled to be aequitted, but the jury may eonviet him of the
attempt unless the Court before which such trial is had thinks fit,
in its diseretion, to discharge the jury from giving any verdiet upon
such trial, and to direct such person to be indicted for the complete
offence.

(2) After a convietion for such attempt, the aceused shall not be
liable to be tried again for the offence which he was charged with
attempting to commit. Code see. 750,

An indietment, charging that the aceused unlawfully attempted
to steal from the person of an unknown person the property of such
unknown person, without giving the name of the person against
whom the offence was committed, or the description of the property
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the accused attempted to steal, is sufficient. And where a prisoner
is indieted for an attempt to steal, and the proof establishes that the
offer.ce of larceny was actually committed, the jury may conviet of
the attempt, unless the Court discharges the jury and directs that the
prisoner be indieted for the complete offence (Code see. 712). R. v.
Taylor (1895), 5 Can. Cr. Cas. 89 (Que.).

A defendant charged with offering money to a person to swear
that A, B and C gave him a certain sum of money to vote for a
candidate at an election, was admitted to bail and a recognizance taken
by one justice of the peace. It was held that the offence was not
an attempt to commit the crime of subornation of perjury, but
something less, being an incitment to give false evidence or particu-
lar evidence regardless of its truth or falsehood, and was a misde-
meanour at common law, and that the recognizance was properly
taken by one justice, who had power to admit the accused to bail
at common law, and that section 696 of the Code did not apply.
R. v. Cole, 5 Can. Cr, Cas. 330, 3 O.L.R. 389.

If a person is charged with the commission of an offence and
there is not sufficient evidence to conviet him ot the offence charged,
but there is evidence of an attempt to commit the offence notwith-
standing that the aceused was acquitted, he conid not again be put
on trial for an attempt to commit the offence for that was included
in the charge on which he was tried, and he should have been con-
vieted of the attempt. R. v. Cameron, 4 Can. Cr, Cas. 385.

This provision applies to the summary trial of indictable offences,
as well as to speedy trials and trials by jury. And when the prisoner
consented to be tried summarily upon a charge of pocket picking,
he must be taken to have assented to be tried summarily for what-
ever offence he might properly be found guilty of upon the said
charge, and having been properly found guilty upon the said charge of
an attempt to commit the offence charged, he must be held to have
been legally convieted upon the said trial. R, v. Morgan (No. 1), 5
Can, Cr, Cas. 272, 3 O.L.R. 356,

Where on an indictment for a prineipal offence, and for an at-
tempt to commit such offence, the evidence is wholly directed to the
proof of the principal offence, the jury's verdiet of guilty of the
attempt only will not be set aside, although there were no other wit-
nesses in respect of the attempt than those whose testimony, if wholly
helieved, shewed the commission of the greater offence. It is within
the provinee of the jury to believe, if it sees fit to do so, a part only
of a witness’s testimony, and not to believe the remainder of the same
witness's testimony, and it may therefore eredit the testimony in re-
speet of a greater offence only in so far as it shews a lesser offence,
R. v. Hamilton, 4 Can. Cr. Cas. 251.
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Note—It is an irrebutable presumption of law that a boy under
fourteen is not capable of having carnal knowledge, and therefore
cannot he convieted of rape or sodomy. R. v. Allen, 1 Dennison’s Cr.
Cas. 364; R. v. Hartlen, 2 Can. Cr. Cas. 12, Could he be convicted
of an attempt to commit either offence, in view of Code see. 727 The
elements of intent and an overt act would be present, and the section
says that possibility of accomplishment is not an essential to the
commission of the offence. The Imperial Draft Code, 1879, says:
““Everyone who, believing that a certain state of facts exists, does or
omits an aet, the doing or omitting of which would, if that state of
facts existed, be an attempt to commit an offence, attempts to commit
that offence, although its commission in the manner proposed was, by
reason of the non-existence of that state of facts at the time of
the act or omission, impossible.”

The Imperial Bill of 1880 adopted the language now used in see-
tion 72 of the Canadian Code, and in Taschereau’s Criminal Code, p.
44, it is said that the section is *‘somewhat altered in shape and phr
ology, but not in substance,”” from the English Draft Code of 1
quoted above,

In C. v. Jacobs, 9 Allen (Mass.) 274, it is said that an accused
“himself capable of doing every act on his part to accomplish that
objeet eannot proteet himself from responsibility by shewing that by
reason of some fact unknown to him at the time of his eriminal
attempt, it could not be carried fully into effect in the particular
instanee,”’

The Code of 1879 in enacting that the non-existence of certain
facts should not be a defence to the charge of an attempt, deals, ap-
parently, with facts extrinsic to an aceused himself eapable of com-
pletely committing the erime attempted, whereas the incapacity of a
minor is a faet, irrebutably presumed, intrinsie to the aceused, who
under the definition in the Massachusetts case above eited, would not
be guilty of an attempt, not being *“himself capable.””

It is suggested that the language of Code sec. 72 is broader than
the words of the section in the Code of 1879, and wide enough to
cover even the intrinsie ineapacity of the aceused, and, therefore,
that a boy under fourteen can he convieted of an attempt to commit
rape or sodomy.

(b) Conspiracy.
The offence of conspiracy is treated of in the following Code
seetions :—
Conspiring (a) to do His Majesty Bodily Harm.—Code see. T4(¢).
(b) To Levy War—Code sec. T4(g).
Conspiring is an Overt Act.—Code sec. 75,
Intention (a) to Depose the King.
(b) To Levy War.
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(¢) To Induce Invasion, Manifested by Conspiring with
any Person, is a Treasonable Offence, Punishable by Im-
prisonment for Life—Code sec. T8,

Conspiracy to Intimidate a Legislature.—Code sec. 79,

Conspiracy to bring about a change in the government by bribing
members of the Legislature to vote against the government is an
indictable offence as a common law misdemeanour. The fact that the
Legislature has power by statute to punish as for a econtempt does
not oust the jurisdiction of the Courts where the offence is of a erim-
inal character; the same act may be in one aspeet a contempt of the
Legislature and in another aspect an indictable offence. R. v. Bunt-
ing, 7 Ont, R. 524.

Seditious Conspirvacy, Definition of —Code sees. 132, 134,

Conspiracy to bring False Accusation.—Code sec. 178,

To Induce a Woman to Commit Adultery.—Code sec. 218,

To Murder—Code sec. 266,

To Commit Indictable Offence.~Code see. 573.

Conspiracy to Defraud.—See Code sec. 444,

A conspiracy to defraud is indictable, although the conspirators
have been unsuccessful in earrying out the fraud. R. v. Frawley, 1
Can. Cr. Cas. 253.

A conspiracy to defrand is indictable, although the object was
to commit civil wrong, and although if carried out the act agreed
upon would not constitute a erime. R. v, Defries, 1 Can. Cr. Cas. 207,

The doctrines of commercial agency do not apply to prevent the
operation of the eriminal law. So where one Clark, a polieyholder of
a fire insurance company, conspired with Howse, their local agent,
to defraud the company, and handed to Howse for transmission to the
company an unfounded proof of claim for pretended losses for fire,
and obtained the money through Howse from the company, it was
held that the knowledge of Ilowse of the falsity of the pretence
could not be imputed as the knowledge of the company so as to affect
the eriminality of Clark. R. v. Clark, 2 B.C.R. 191,

Upon a charge of conspiracy to defraud the Canadian Pacifie
Railway by bribing clerks in the company’s employ, to illegally and
fraudulently disclose information of the seeret audits of trains to be
made, and to furnish such information to the conductors to enable
them to be prepared for the audits when made, and at other times
to be free to retain fares and to allow passengers to ride free or at
a reduced fare, the Court properly rejected evidence of conductors
to the effect that if they knew the date of a proposed secret audit,
they would communicate it to the conductor whose train was to be
audited for a purpose other than that of defrauding the company.
R. v. Carlin (No. 2), 6 Can. Cr. Cas. 507.
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An indictment for conspiracy to defraud may properly charge
that the conspiracy was with persons unknown, if neither the Crown
nor the private prosecutor had definite information of the identity
of the alleged co-conspirators. Where at the trial of such an indiet-
ment the name of one of the alleged co-conspirators is for the first
time disclosed in the testimony of a Crown witness, that information
may then be added to the statement of particulars of the indictment,
R. v. Johnston, 6 Can, Cr, Cas. 232,

In an indietment charging a conspiracy to defraud it is not
necessary to set out overt acts done in pursuance of the illegal agree-
ment or conspiracy, nor is it necessary to name the person defranded
or intended to be defrauded. Before the acts of alleged conspiracy
can be given in evidence there ought to be some preliminary proof
to shew an acting together, but it is not necessary that a conspiracy
should first be proved. R. v. Hutehinson, 8 Can. Cr. Cas. 486, 11
B.C.R. 24,

The offence of conspiracy to defraud under Code sec. 444 does
not include a conspiracy to defeat a candidate’s chances of election
by the employment of unlawful devices. A charge of conspiracy the
particulars of which severally allege that the accused conspired to
defrand a candidate at an election to the Saskatchewan Legislature,
the electors of the division and the publie, by illegally obtaining the
return of the opposing candidate, does not disclose an offence under
se¢. H73 of the Code, for the acts alleged as the object of the con-
spiracy do not constitute an indictable offence either by statute or at
common law. R. v. Sinelair, 12 Can. Cr. Cas. 20,

Extradition.—Conspiracy to defrand is in itself not an extraditable
offence between Canada and the United States, but extradition will lie
as for a separate crime in respect of an overt act*of a conspiracy
which constitutes one of the erimes mentioned in the extradition ar-
rangement. And the extraditable offence of larceny or participation
in larceny is charged sufficiently in an information laid on institut-
ing extradition proceedings therefor, if, following a charge of con-
spiracy to defrand between the aceused and another person and an
embezzlement and theft by such other person in pursuance thereof,
the information alleges that the aceused “‘did participate in the said
offence of embezzlement and theft.”” United States v. Gaynor: Re
Gaynor and Greene (No. 3), 9 Can. Cr. Cas. 205 (P.(".).

Conspiracy in Restraint of Trade.—Code sees. 496, 497, 498, 581,

Trade Union.—The Trade Unions Aet, RS.C., 1906, ch. 125,
defines the expression ‘‘trade union’’ to mean (unless the context
otherwise requires) such combination whether temporary or per-
manent for regulating the relations between workmen and masters
or for imposing restrictive conditions on the conduet of* any trade
or bhusiness as would, but for that statute, have been deemed to be
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an unlawful combination by reason of some one or more of its pur-
poses being in restraint of trade. R.S.C'. 1906, ch. 125, see. 2; and
see Code sec. 6,

Undue Limitation and Unreasonable Enhancement.—The preven-
tion of every enhanccinent or prices or every lessening of competi-
tion in the purchase, barter or sale of commodities was not intended
to be included in sub-see. (b), of see. 498, for where enhancing, pre-
venting or lessening is specifically referred to it is qualified by the
word “‘unreasonably’” or ‘“‘unduly.”” Sub-see. () cannot well have
been intended to embrace every combination to prevent or restrain
particular kinds of systems of trading or particular kinds of bar-
gains. At most, it includes only combinations for the direet purpose
of preventing or materially reducing trade or commerce in a general
sense with reference to a commodity or certain commodities, or for
purposes designed or likely to produce that effect. Gibbins v. Met-
calfe (1905), 15 Man. R. 583,

Sub-section (b) of see. 498, originated with the Code Amendment
of 1900. Tt applies not only to regularly organized trade unions,
as that term is defined by the Trade Union Aet, R.S.C. eh. 125, but
to any voluntary organization of labourers, Senate Debates, 1900,
page 1044, As to trade unions there is a provision in R.S.C. ¢h. 125, as

follows: (See. 2): ““The purposes of any trade union shall not hy
reason merely that they are in restraint of trade, be deemed to be un-
lawful so as to render any member of sueh trade union liable to erim-
inal proseention for conspiracy or otherwise, or so as to render void
or voidable any agreement or trust.”’

1. The definition of a trade combination or conspiracy in Code
sec. 496 applies to sub-see. (b) of see. 498, not to sub-sees, (a), (¢) and
(d) thereof which in themselves define the elasses of offence to which
they relate.

2. A convietion on indietment for conspiring with certain per-
sons named and others unknown ““or with some or one of them'’ is
not invalid for uncertainty, the names of the persons being in the
nature of particulars only and not material to the constitution of the
offence,

3. Where a defendant is arraigned and tried alone upon a charge
of conspiracy he may be convieted and sentenced without first pro-
ceeding with the trial of the co-conspirators.

4. On an appeal both on the facts and the law under Code sec.
1012 in a trade combine case tried without a jury, the Court of
Appeal is to decide whether the judgment below should have heen for
the accused or whether there was evidence on which the judgment
against him could be reasonably supported. R. v. Clarke (No. 2), 14
Can, Cr, Cas, 57.
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A lock-out agreement made by an employers’ association follow-
ing a demand from the employees’ trade union for an increase in
wages, is not a contravention of see. 498 of the Code, as to trade
combinations, although the contracting parties thereby agree to dis-
charge from their employ all members of the employees’ union, and
not to re-employ them on a higher seale of wages than the rate pre-
vailing at the date of the agreement.

2. On proof of damage to the signatories of the agreement through
breach of the conditions, a civil action lies upon the promissory note
given by the defaulting subseriber to trustees for the association to
ensure the carrying out of such agreement. Lefebvre v. Knott, 13
Can. Cr. Cas. 223,

The offence of conspiring to unduly prevent or lessen competition
in the sale or supply of an article of commeree under Cr. Code see.
498(d) may exist without regard to the question whether the effect
of the combine has been to raise or lower prices.

Such a charge as regards the lumber trade is supported hy evidence
that a trade association for whose actions the defendant was respon-
sible assumed to fix a regular price of lumber in the various locali-
ties in which their members traded and to prevent persons from
engaging in the lumber trade in those localities except with the con-
sent and approval of the association through its officers and subjeet
to its control both as to the minimum prices to be charged the publie
and as to the places in which new lumber yards should be started.
The King v. Clarke (No. 1), 14 Can. Cr. Cas. 46,

Indictment for Conspiracy—Code sees. 859, 860, 863,

An indictment for conspiracy to defraud is valid without setting
out any overt aets and the name of the person injured or intended
to be injured need not be stated therein. R. v. IHutchinson (1904),
8 Can. Cr. Cas. 486 (B.C".).

In a ease of conspiracy to do that which is not a erime or to do a
wrong which is not well known as being the subject of a eriminal eon-
spiracy, the facts should be set out in the indictment that it may ap-
pear whether or not the conspiracy charged is an indictable offence,

An indietment for conspiraey to cure another of a sickness endanger-
ing life, **by unlawful and improper means’

and thereby causing
his death is bad and should be quashed because it does not specify
the unlawful and improper means nor indicate the specific erime or
wrong intended to be relied upon. R. v. Goodfellow (1906), 10 Can.
Cr. Cas. 424, 11 O.L.R. 359,

Particulars furnished under see. 859 of the Code have not the effect
of amending or extending the scope of the original indictment or
charge, and the inclusion of a separate and distinet offence as a par-
ticular under a charge of conspiracy will not authorize a convietion
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which would otherwise not be within the scope of the indictment. R.
v. Sinelair (1906), 12 Can. Cr. Cas. 20 (Sask.).

Any overt act of conspiracy is to be viewed as a renewal or con-
tinuation of the original agreement made by all of the conspirators,
and if done in another jurisdiction than that in which the original
concerted purpose was formed, jurisdiction will then attach to auth-
orize a trial of the charge in such other jurisdiction. R. v. (‘onm')lly.
1 Can. Cr. Cas. 468,

It is not necessary to prove that the defendants actually met
together and concerted the proceeding; it is sufficient if the jury
are satisfied from the defendants’ conduet, either together or severally,
that they were acting in concert. R. v. Fellowes, 19 U.C.Q.B. 48, 58,
Farquhar v. Robertson, 13 Ont. P.R. 156,

The jury may group the detached acts of the parties severally,
and view them as indicating a concerted purpose on the part of all
as proof of the alleged conspiracy. R. v. Connolly, 1 Can. Cr. Cas,
468,

When the existence of the common design on the part of the defen-
dants has been proved, then evidence is properly receivable as against
all of what was said or done by either in furtherance in the common
design.  Ihid.

Limitation of Prosecution.—Code see. 1141, which limits eertain
proceedings for penalties and forfeitures to two years after the of-
fenee, does not apply to bar a proseention where the offence was a
continuing one, the association remaining in active operation under
the presidency of the defendant up to the commencement of the prose-
cution. The King v. Elliott, 9 Can. Cr. Cas. 505, 9 O.L.R. 648,

Inciting to Commit Crime.~Counselling a woman in Canada to
submit in a foreign country to an operation to procure her mis-
carriage the submission to whieh in Canada would be an indictable
offence is not, in itself, indictable in Canada, if the operation is per-
formed in a foreign country. R. v. Walkem, 14 Can. Cr. Cas. 122,
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CHAPTER THE SEVENTH.

OF PUNISHMENTS,

Secr, I.—Dearn.

WaEN the first edition of this work was published, high treason, piracy,
and a very large number of felonies were punishable by death (). In
fact, at common law, and by the legislation prior to 1820, the usual
sentence of the law on a conviction for felony was death by hanging.
To this rule there were only two exceptions at common law, mayhem,
and larceny of money or chattels of a value not exceeding 124.—an excep-
tion dating back to Saxon times (b). The number of offences for which
capital punishment can now be awarded has, by piecemeal legislation
between 1808 and 1861 (c), been reduced to four—high treason (d), felonies
against the Dockyards Protection Act, 1772 (12 Geo. 111, . 24), piracy
accompanied by violence (7 Will. IV, & 1 Viet. ¢. 88), s. 2, and wilful
murder (24 & 25 Viet. e. 100, s, 2).

By the Children Act, 1908 (8 Edw. VIL c. 67), s. 103, ‘ sentence of
death shall not be pronounced on or recorded against a child (¢) or young
person ( /'), but in lieu thereof the Court shall sentence the child or young
person to be detained during His Majesty’s pleasure, and if so sentenced
he shall, notwithstanding anything in the other provisions of this Act,
be detained in such place and under such conditions as the Secretary
of State may direct, and whilst so detained shall be deemed to be in legal
custody ’ (¢).

The severity of the old law was mitigated by the privileges of benefit of
clergy (k). During the nineteenth century, the policy of the legislature was

(¢) The number is said to have been  press malice aforethought, and to make the
about 180 in 1819 ; Walpole, Hist. Eng. i.  killing by a mother of a child under one
191, il Steph. Hist. Cr. L. i. 470. month no longer murder, and by an amend-

(b) * The King has also ordained that no  ment to the Children Act, 1908, moved by

one should be slain for less property than
xii. pence worth, unless he should flee or
defend himself." Judicia civitatis Lun-
doniee, temp. Athelstan ; Ancient Laws, &c.,
of England, ff. 97, 103.

(¢) Given in some detail in Steph. Hist.
Cr. L. vol. i. pp. 472475, See Report of
Royal Commission on Capital Punishment,
Parl. Pap. 1866,

(d) Outside the scope of this work. See
Arch. Cr. Pl (23rd ed.), tit. * Treason.

(¢) i.e. a person of seven and under four-
teen. 8 Edw. VIL c. 67, s. 131,

(f) f.e. & person of fourteen and under
sixteen. 8 Edw. VIL, . 67, s. 131,

(g) By another Bill introduced in 1908
it was proposed to limit the death sentence
to murder in the first degree, i.c. with ex-

the Lord Chancellor but rejected, it was
proposed to empower the Court to substi-
tute penal servitude or other punishment
in the case of conviction of a mother for
murdering her infant under one year of age.

(h) Benefit of clergy was the claim of
persons in holy orders to exemption from
the jurisdiction of lay tribunals. The
claim was by degrees extended to all per-
sons who could read, and ultimately to all
persons (6 Anne, c. 9). The test of
capacity to read was by requiring the
claimant to read the ‘neck verse’ (Ps.
li. 1). The claim could be made only on a
first convietion unless a certificate of ordina-
tion was produced (28 Hen. VIIL ¢ 1;
1 Edw. VL ¢ 12). The claim, if estab.
lished, exempted from capital punishment
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continuous in reducing the number of crimes for which the sentence of
death could be imposed ; and with the alleviation of the extreme severity
of the law, benefit of clergy was abolished (as anomalous and as an ana-
chronism) by sect, 6 of the Criminal Law Act, 1827 (7 & 8 Geo. 1V, ¢, 28),
and by sect. 7 of the same Act it is provided that ‘no person convicted of
felony shall suffer death unless it be for some felony which was excluded
from the benefit of clergy before or on the first day of the present session
of Parliament (November 14, 1826), or which hath been or shall be made
punishable with death by some statute passed after that day ’ (i).

By a series of Acts passed in 1837, the punishment of death was
abolished as to a number of other felonies. The Forgery Act, 1837
(7 Will. IV, & 1 Vict. c. 84) (j), s. 1 substitutes transportation (k) for life
as the maximum punishment for forgeries within a series of enactments
relating to that offence (/). The Piracy Act, 1837 (7 Will. IV, & 1 Vict.
c. 88), s. 3 makes the like provisions as to all offences in the nature of
piracy (m) except piracy with violence mentioned (ante, p. 205). 7 Will. 1V.
& 1 Viet. c. 91, 8. 1, does the like as to felonious riot, and inciting to
mutiny and unlawful oaths, and offences under sect, 9 of the Slave Trade
Act, 1824 (5 Geo. IV. c. 113). The penalty of death retained by other
Acts of the year, 1837, as to administering poison (c. 83, s. 2), and burglary
with violence (c. 86, s, 2), and robbery with wounding (e. 87, s. 2), and
setting fire to dwelling-houses, any pemon being therein, or to ships, and
hanging out false signals (c. 89, ss. 2, 4, 5), was abolished as to these
offences in 1861 (n).

Recording Sentence of Death.—The Judgment of Death Act, 1823
(4 Geo. 1V, c. 48), after reciting that ‘it is expedient that in all cases
of felony not within the benefit of clergy, except murder, the court before
which the offender or offenders shall be convicted shall be authorised to abstain
from pronouncing judgment of death, whenever such court shall be of opinion
that under the particular circumstances of any case, the offender or offenders
is or are a fit and proper subject or fit and proper subjects to be recommended

[BOOK 1.

on a first conviction.  Benefit of clergy was
abolished in 1827 (7 & 8 Geo. 1V,

(k) Now penal servitude, see post, p .‘lo
() 11 Geo. IV, & 1 Will. 1V. c.

. 6), as to commons and clerg;
peers in 1841 (4 & 5 Viet. ¢, 22),
that date benefit of clergy had as to many
felonies beer taken away by statute. See
1 Pollock & Maitland, Hist. Eng. Law,
424—440. 2 ke Hist, Cr. 452. 1 Steph.
Hist. Cr. L. 460.

() Like provision is made as to Ireland
by 9 Geo. 1V, ¢. 54, 8, 13,

(j) This Act was repealed in 1874 (37 &
38 Viet. ¢. 39) as 10 the punishment of
offences formerly punishable under the
Acts 11 Geo, IV & 1 Wil IV, c. 66; 5& 6
Will IV, ¢. 45, or 3 & & Will. IV, c. 51,
and (except as to Scotland) as relates to
the punishment of offences formerly pun-
ishable under 2 & 3 Will IV, ¢, 123, or 3 &
4 Will IV, ¢ 44, 8. 2 was repealed in
1891 (54 & 55 Viet c. 67), s. 4 in 1803
(8. L. R. No. 2), and s. 4 in 1800 (53 & 54
Viet. ¢. 51). These repeals do not revive
the former law ; vide ante, p. 5.

3 Will. 1V, c. 59, s 19
e 123; 2& 3 Will IV. e
Will IV, ¢. 45, 8. 12; 5 & ¢
8. 5. All the recited Acts were repealed in
1837 (7 Will. IV, and 1 Vict. c. 84), or
1861 (24 & 25 Viet, ¢, 95).

(m) Under 28 Hen. VIIL e. 15; 11 Will
e 7; 4Geo IV. e 115 8 Geo. Loe, ’4
18 Geo. 1L ¢. 30, See* Piracy,’ post, p. 255.

(n) 24 & 25 Viet, ¢ By 1839 only
fourteen felonies were capitally punishable.
4th Rep. Crim. Law Commnrs.  App. X.
The number was further reduced in 1861
1o those stated ante, p. 205.

(0) This Act was passed on July 8, 1823.
The preamble has been repealed by the
Statute Law Revision Act (No. 2, 1890).
It is said that this Act was passed to
avoid the necessity of presenting to
King George 1V. the report of the
Recorder of London at the conclusion
of each session of the Old Bailey,
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shall be convicted of any felony, except murder, and shall by law be
excluded the benefit of clergy (p) in respect thereof, and the court before
which such offender shall be convicted shall be of opinion that, under
the particular circumstances of the case, such offender is a fit and proper
subject to be recommended for the royal mercy, it shall and may be law-
ful for such court, if it shall think fit so to do, to direct the proper officer
then being present in court to require and ask, whereupon such officer
shall require and ask, if such offender hath or knoweth anything to say,
why judgment of death should not be recorded against such offender ;
and in case such offender shall not allege any matter or thing sufficient
in law to arrest or bar such judgment, the court shall and may and is
hereby authorised to abstain from pronouncing judgment of death upon
such offender, and, instead of pronouncing such judgment, to order the
same to be entered of record ; and thereupon such proper officer as afore-
said shall and may and is hereby authorised to enter judgment of death
on record against such offender, in the usual and accustomed form, and
in such and the same manner as is now used, and as if judgment of death
had actually been pronounced in open court against such offender by
the court before which such offender shall have been convicted.”

By sect. 2. “A record of every such judgment, so entered as aforesaid,
shall have the like effect to all intents and purposes, and be followed
by all the same consequences, as if such judgment had actually been
pronounced in open court, and the offender had been reprieved by the
court’ (pp). The Act was applied to the Central Criminal Court in
1837 (q).

The exception of murder from the Act of 1823 was removed in 1836 (r).
But by sect. 2 of the Offences against the Person Act, 1861 (24 & 25 Viet.
¢, 100), “upon every conviction for murder the court shall pronounce
sentence of death” (rr).

The mmlo of executing a sentence of death for murder is prescribed
by sects. 2, 3 of the Offences against the Person Act, 1861, and by the
Capital Punishment Amendment Act, 1868 (31 & 32 Vict, ¢. 24), and rules
made thereunder (s).

The Act of 1868 applies only to murder (sect. 2), and there are no
statutory provisions as to executing a sentence of death for other
capital felonies,

Denman, the Recorder, having been connsel — after convictions for murder in the same
for Queen Caroline on her trial.  The report  manner, and the judge shall have the same

was abolished in 1837 (7 Will. IV, & 1 Viet.

. 77, & 1), Denman was Common Se
jl ant only in 1829, but a difficulty did then
arise about his nmuulmg the King in the
place of the Recorder. See Greville,
Memoirs, vol. i. pp. 156, 246, 250,

(p) Ante, p. 205, note (k).

(pp) Vide post, p. 253, The Aet applies
to England and Ircland, but not to Seot-
land (s, 3).

(q) By 7 Will. IV. and 1 Vict. e. 77,
8 3; repealed as to murder in 1861 (24 &
25 Vict. e, 95).

(r) By 6 & 7Will. IV. c. 30,8 2(E & 1)
‘sentence of death may be pronounced

power in all respeets as after convietions
for other eapital offences.”  In R. ». Hogy
(2 M. & Rob. 380), Denman, .7, held that
under this section sentence of death might
be recorded on a conviction for murder,
6 & 7 Will. 1V, e. 30, 5. 2 was repealed in
1861 (24 & 2. )

(rr) Vide ante, p.

(#) See Rules of £ :.lum 1902, St. R. & 0.
1902, No. 444. The treatment of prisoners
under sentence of death is regulated by the
Local Prison Rules, 1809 (St. R, & 0. 1899,
No. 322), rr. 93-95, and where they are
np’wnlinu against their conviction by the
Prison Rules, 1908,  Vide post, Bk. xii.c.iv.
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Seer, 11, —ExiLe, BANisuMeENT, AND EXPULSION,

At common law sentence of banishment or exile could not be imposed
on a British subject by any Court (/). The nearest approach to it was
abjuration of the realm («) by persons who had taken sanctuary.

By the Roman Catholic Emancipation Act, 1829 (10 Geo. IV. ¢. 7),
8. 34, power is given to sentence to banishment from the United Kingdom
for the term of their natural life persons who within the United Kingdom
become Jesuits or brothers or members of any other male religious order,
community, or society of the Church of Rome, and by sects, 35, 36,
provisions are made for enforcing the sentence and for punishing by
transportation for life persons found at large in the United Kingdom
after the end of three months from the sentence of banishment. These
provisions, though unrepealed, have never been put into force (v).

By sect. 15 of the Penal Servitude Act, 1853 (16 & 17 Vict. ¢. 99), it is
declared that transportation shall include banishment beyond the seas,
and by that Act the power to impose sentences of transportation was
limited to terms of fourteen years or upwards, By the Penal Servitude
Act, 1857 (w), transportation as the sentence of a court was abolished.

At the present time (1909), the banishment of a British subject is
effected only by means of terms imposed in granting a conditional pardon:
and the course of legislation in the United States and British possessions
has made it inexpedient to include such terms in pardons.

Expulsion of Aliens.—The right to exclude or expel aliens is by the
law of nations vested in the supreme power of every state, which, as a
necessary consequence has power to make and enforce laws for those
purposes ().

In the case of aliens, the Aliens Act, 1905 (5 Edw, VII, c. 13), enacts :

Sect. 1. *The Secretary of State may, if he thinks fit, make an order

(in this Act referred to as an expulsion order) requiring an alien to

leave the United Kingdom within a time fixed by the order, and

thereafter to remain out of the United Kingdom—

(@) if it is certified to him by any court (including a court of
summary jurisdiction) that the alien has been convicted by
that court of any felony, or misdemeanor, or other offence
for which the court has power to impose imprisonment with-
out the option of a fine, or of an offence under paragraph
twenty-two or twenty-three of section three hundred and
cighty-one of the Burgh Police (Scotland) Act, 1892 (55 & H6
Viet. ¢, 55), or of an offence as a prostitute under section
seventy-two of the Towns Improvement (Ireland) Act, 1854
(17 & 18 Vict, ¢. 103),or paragraph eleven of section fifty-four

(1) 2 Hawk. . 33, 8 137, Countess of  As to Victoria, Musgrove v. Chun Tecong
Portland ». Prodgers [1083], 2 Vern. 104, Toy [1891), A.C. 72, As to Mauritius, Ke

(u) Abolished in 1623 (21 Jac. L c. 28).  Adam, 1 Moore, P. C. 460, As to the
It was connected with sanctuary, and O Ith of A lin, see Robtel

dropped on its abolition. v. Brenan [1906]), 4 Australia C. L. R. 395,
() R. v. Kennedy [1902], 86 L. T, 753, As to India, see Alter Caufman v. Bombay
(w) Post, p. 210 Govt, [1804), Ind. L. R. I8 Bombay, 636,

() Att.-Gen. for Canada v. Cain [1906),  And sec Law Quarterly Revicwe, vol. iv, 1890,
AC 542, 546, As to Canada, see that case.  p. 27,
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of the Metropolitan Police Act, 1839, and that the court
recommend that an expulsion order should be made in his
case, either in addition to or in lieu of his sentence ; and

(b) if it is certified to him by a court of summary jurisdiction

after proceedings taken for the purpose within twelve months

after the alien has last entered the United Kingdom, in

accordance with rules of court made under section twenty-
nine of the Summary Jurisdiction Act, 1879 (42 & 43 Vict.
¢. 49), that the alien—

(i) has, within three months from the time at which proceed-
ings for the certificate are commenced, been in receipt of
any such parochial relief as disqualifies a person for the
parliamentary franchise, or been found wandering without
ostensible means of subsistence, or been living under
insanitary conditions due to over-crowding ; or

(ii) has entered the United Kingdom after the passing of
this Act, and has been sentenced (y) in a foreign country
with which there is an extradition treaty for a crime
not being an offence of a political character, which
is, as respects that country, an extradition crime
within the meaning of the Extradition Act, 1870 (z).

(2) If any alien in whose case an expulsion order has been made is at
any time found within the United Kingdom in contravention of
the order, he shall be guilty of an offence under this Act ’ (a).

Sect. 4,

(1) * Where an expulsion order is made in the case of any
alien, the Secretary of State may, if he thinks fit, pay the
whole or any part of the expenses of or incidental to the
departure from the United Kingdom, and maintenance until
departure, of the alien and his dependants (if any) . . . "(b).

Seer. 11~ TRANSPORTATION AND PENAL SERVITUDE.

The punishment of transportation, first devised as a statutory
punishment temp. Elizabeth (¢), was also used by way of conditional pardon
without statutory authority in respect of many crimes (d). In the
cighteenth century it became a statutory punishment for many felonies (e),

() Tt is not stated whether this includes

a conviction par contumace followed by a
sentence passed in absentia.
) 33 & 34 Viet. e. 52, 8. 3(1).  Ex parte
Castioni [1891], 1 Q.B. 149, Er parte
Meunier [1804), 2 Q.B. 415. Re Arton
[1896], 1 Q.B. 108.

() And liable to be dealt with as a rogue
and a vagabond under s, 4 of the Vagrancy
Act, 1824 (5 Geo. TV, ¢. 83). See b Edw.
VIL e 15, 8. 7 (1). Provision is made
by Prison Rules of 1906 (St. R. & 0. 1906,
No. 160) for measuring and photographing
aliens imprisoned and ordered to be
expelled.

(b) In cases specified in subs. 2 of this
seetion the master of the ship by which the
alien arrived is liable to recoup the expenses
VOL. 1,

of expulsion, or to reconvey the alien and
his dependents to the port of embarkation.

(¢) 39 Eliz c. 4 (rep.), which enacted that
rogues, vagabonds, &c., might, by the jus-
tices in sessions, be banished out of the
realm, and conveyed at the charges of the
county to such parts beyond the seas as
should be assigned by the privy council,

was to be guilty of felony. See
Coll. Stat. Pt. V. el. xxv, () pp. 852, 853,
and as to the history of transportation,
6 Law Quarterly Review, 388.

(d) See the transportation rules, Kel. (J.)
4, and 18 Car. 11, ¢. 3, 5. 2 (rep.).

(¢) 4 Geo. L c. 11 (rep.).

r
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and some misdemeanors, e.g., perjury (). The earlier legislation was
repealed and consolidated with amendments in the Transportation Act,
1824 (5 Geo. 1V., c. 81).  Owing to difficulties which arose as to inducing
the Australian Colonies (g) to accept transported conviets and in finding
other places for transportation, certain prisons in England were sub-
stituted, in 1847, for the penal settlements in the colonies (10 & 11 Viet.
¢. 67), and in 1853 sentences of transportation for less than fourteen
vears were abolished (16 & 17 Viet. ¢. 99, 8. 1). Penal servitude was
substituted for terms of transportation under fourteen years (sect. 2),
and the Courts were given a discretion to substitute penal servitude
under the Act for transportation for terms of fourteen years or over,
(sect. 3). The legislation applicable to persons under sentence of trans-
portation was so far as consistent with the Act of 1853, applied to
sentences of penal servitude (sect. 7).

In 1857 (20 & 21 Vict, . 3), transportation under the sentence of a
Court was abolished (£), and penal servitude definitely substituted.
Certain portions of the Act of 1824 are specifically retained and applied
to persons sentenced to penal servitude (i),

By the Penal Servitude Act, 1853 (16 & 17 Viet. ¢. 99), penal servitude
was introduced in lieu of transportation in certain cases and under certain
regulations (j), without aflecting the power to impose alternative
punishments (s. 14).

The alterations do not affect the prerogative of merey, but the
(‘rown may grant pardons conditional on serving a term of penal servitude
(sects. 5, 13).  The substitution of penal servitude for transportation does
not affect the power of Courts to impose other punishments additional to,
or in substitution for transportation (sect. 11). By the Children Act,
1908 (8 Edw. VIL e, 67), 8. 102, a child of seven and under fourteen,
and a young person of fourteen and under sixteen, may not be sentenced
to penal servitude,

By sect. 6 of the Act of 1853, “ every person who under this Act
shall be sentenced or ordered to be kept in penal servitude may,
during the term of the sentence or order, be confined in any such prison
or place of confinement in any part of the United Kingdom, or in any
river, port, or harbour of the United Kingdom, in which persons under
sentence or order of transportation, may now by law be confined, or in
any other prison in the United Kingdom, or in any part of His Majesty’s
dominions beyond the seas, or in any port or harbour thereof,
one of His Majesty’s principal secretaries of state may from time to
time direct; and such person may during such term be kept to hard
labour, and otherwise dealt with in all respects as persons sentenced to
transportation may now by law be dealt with while so confined * (£).

By sect. 2 of the Penal Servitude Act, 1857 (20 & 21 Vict. . 3), which

(f) 2 Geo. 1L c. 25, & 2, post, p. 479 (j) 8s. 1-4 of this Act were superseded

(g) See Morton, British Colonics (1835),  and repealed by the Act of 1857 (20 & 21
vol. iv. p. 440; Rusden, Hist. Australia  Viet. ¢. 3).  For s. 5 relating to con-

(1883), il 534: 6 8t Tr. 8.) 608n. ditional pardons, vide post, p
(h) Power to send a o ict out of the (k) 8. 7 applies to the A 1853 all
realm to serve a term of penal servitude  Acts and provisions in Acts relating to
still remains, 20 & 21 Viet. ¢, 8, 8. 3. transportations so far as consistent with
(1) Bee post, p. 576, as to being at hll](l' the express provisions of the Acts of 1853,

during a sentence of * penal servitude. N, 8 applies the Aet to Treland.
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is to be read as one Act with the Act of 1853 (1), ‘ after the commencement
of this Act (June 26, 1857), no person shall be sentenced to transportation ;
and any person who, if this Act and the said Act [of 1853] had not been
passed, might have been sentenced to transportation, shall be liable to
be sentenced to be kept in penal servitude for a term of the same duration
as the term of transportation to which such person would have been
liable if the said Act and this Act had not been passed ; and in every case
where at the discretion of the Court one of any two or more terms of
trensportation might have been awarded, the Court shall have the like
discretion to award one of any two or more of the terms of penal servitude
which are hereby authorised to be awarded instead of such terms of
transportation ’ . . . (m).

By sect. 6, *W here in any enactment now ln force the expression ‘any
crime punishable with llumpulmtmn, or “any crime punishable by
law with transportation,’” or any expression of the like import, is used,
the enactment shall be construed and take effect as applicable also
to any crime punishable with penal servitude.’

By the Penal Servitude Act, 1891 (54 & 55 Viet. ¢. 69),s. 1: (1)
Where under any enactment in force when this section comes into opera
tion (August 5, 1891) a court has power to award a sentence of penal
servitude, the sentence may, at the discretion of the court, be for any
period not less than three years, and not exceeding either five years,
or any greater period authorised by the enactment” (n).

“(3) Sect. 2 of the Penal Servitude Act, 1864 (27 & 28 Vict. c. 47)
is hereby repealed with respect to any sentence awarded after the date at
which this section comes into operation ’ (o).

Under most of the sections of the Criminal Law Consolidation Acts
of 1861 the minimum term of penal servitude was three years,

The mode in which sentences of penal servitude are to be carried out
is regulated by prison rules, in which regard must be had to the sex,
age, health, industry, and conduct of the convicts (p).

Secr, IV, —~IuprisoNMENT,

Without Hard Labour.—Imprisonment without hard labour is
recognised by the common law as one of the lawful modes of punishing

() 16 & 17 Viet, e 99, See 20 & 21 of 1861 a minimum term of penal servitude
Viet. e. 3, 8. 7. was prescribed for only one offence (24 & 25
(m) The rest of this section was repealed  Viete, 100, 5, 61), which minimum has been
in 1802 (S, L. R, as to all His Majesty’s  redueed to thre ars by the Act of 1891
dominions 4 of the Act of 1 (0) The repealed section made the mini
apply the Transportation Acts to persons  mum term of penal servitude seven years
under sentence of penal servitude imposed case of conviction on indictment of
in and or Ireland vide post, pp. 573 ¢ or offence punishable by penal
el seq servitude after a previous conviction of
(n) See R. v, Peters 1 Cr, App. R. 1las  felony. For decisions (h.m.n see R t.
to the effect of this Act and Statute Law  Deane, 2 Q.B.D, 305, R. v. Willis, tl I. J.
revision repeals on the maximum sentence M. C. 104, R. v \umlmw 1
nal servitude. r subsec., 2 see post, S. 2 had alre
At one time the opinion prevailed 1879 (42 & 43 Viet. ¢
that for certain offences fixed terms of  minimum term of ponal servitude on a con-
transportation or imprisonment should be  victionof anoffence punishable by penal ser-
imposed.  Thi lmln y was overridden in  vitude after a previous conviction of felony.
IS4 (0 & 10V .24, vep. 1802, 8. L. R)) (p) 61& 62 Viet. e. 41,4.4: Convict Pr
as to certain ca In the Acts Rules, 1899 (St. R, & 0., 1899, No, §
p2
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misdemeanors. Successive terms of imprisonment may be imposed in
respect of several convictions at the same time for similar misdemeanors(q).

There are now two forms of imprisonment—with and without hard
labour (¢¢). A child of seven and under fourteen may not be sentenced
to imprisonment (8 Edw. VIL ¢. 67, 8. 102 (1) ) and a young person (of
fourteen and under sixteen) may not be sentenced to imprisonment for
an offence or committed to prison in default of payment of a fine,
damages, or costs, unless the Court certifies that he is too unruly or too
depraved for detention as a youthful offender (sect. 102 (3)).

By the Penal Servitude Act, 1891 (54 & 55 Viet. ¢. 69), 8. 1(2), ** Where
under any Act now (August 5, 1891) in force, or under any future Act, a
court is empowered or required toaward a sentence of penal servitude, the
court may, in its discretion, unless such future Act otherwise requires,
award imprisonment for any term not exceeding two years, with or
without hard labour " (r).  This enactment applies to all felonies not
punishable by death (#r), and to certain misdemeanors, e.g., perjury and
obtaining by false pretences, for which penal servitude may be imposed.
(Vide post, Book VI1. Chapter 1., Book X. Chapter XXVII.,)

Hard Labour.—A sentence to imprisonment with hard labour (s) is
never obligatory upon any Court, and cannot lawfully be imposed except
under statutory authority. The more general statutory provisions on the
subject are that above stated, and the two enactments now to be noticed (7).

By the Hard Labour Act, 1822 (3 Geo. IV. c. 114), after reciting 53
Geo. I11. ¢, 162, it is enacted, that * whenever any person shall be con-
victed of any of the offences hereafter specified and set forth, that is to
say . . . anyattempt to commit felony ; any riot; . . . keepinga common
gaming-house, a common bawdy-house, or a common ill-governed and
disorderly house ; wilful and corrupt perjury, or of subornation of perjury ;

. ineach and every of the above cases, and whenever any person shall he
convicted of any or either of the aforesaid offences, it shall and may be
lawful for the court before which any such offender shall be convicted,
or which by law is authorised to pass sentence upon any such offender,
to award and order (if such court shall think fit) sentence of imprisonment
with hard labour for any term not exceeding the term for which such
court may now imprison for such offences, either in addition to or in lieu
of any other punishment which may be inflicted on any such offenders
by any law in force before the passing of this Act; and every such
offender shall thereupon suffer such sentence, in such place, and for such
time as aforesaid, as such court shall think fit to direct” (u).

(g) Castro v. R., 6 App. Cas. 220, post,
P2, (qq) Vide post, pp. 213, 214,

(r) This enactment superseded all statu-
tory provisions allowing imprisonment as
an alternative to transportation or penal
servitude, and most of such provisions have
now been repealed by Statute Law Re-
vision Acts of 1802 and 1893, In particular,
T&S8Geo. IV. e 28, 5 0, and 7T Wil IV. &
1 Viet, ¢, 84, 5. 3, printed in the 6th ed. of
this work, vol. i. pp. 65, 82, are so repealed.

(rr) Vide post, p. 246,

(#) The mode in which a sentence of hard
labour is to be carried out is determined by

Prison Rules made under s 4 of the Prison
Act, 1808 (61 & 62V v, 41), and varies
according to the age and sex of the prisoner.
In the case of males between sixteen and
twenty-four, special rules have been made,
1902, June 5; 1906, July 13,

() For the special provisions of particu-
lar statutes authorising imprisonment with
hard labour see the title relating to the
offence.

(u) The omitted portions of this enact-
ment have been superseded and repealed
by other legislation and the Criminal Law
Consolidation Acts of 1861,

i SN -
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By the Criminal Procedure Act, 1851 (14 & 15 Viet.
wh(-llwvrun\‘ person shall be convicted of any one of the uﬁ«n( es fnlluv.
ing, as an indictable misdemeanor ; ; that is to say, any cheat or fraud
punishable at common law ; any conspiracy to cheat or defraud, or to
extort money or goods, or falsely to accuse of any crime, or to obstruct,
prevent, pervert, or defeat the course of public justice ; any escape or
rescue from lawful eustody on a criminal charge ; any public and indecent
exposure of the person . . . (v); any public selling, or exposing for public
sale or to puhlit' view of any obscene book, print, picture, or other indecent
exhibition ; it shall be lawful for the court to sentence the offender to
be imprisoned for any term now warranted by law, and also to be kept
to hard labour during the whole or any part of such term of imprisonment.’

By the Accessories and Abettors Act, 1861 (24 & 25 Vict. . 91), 5. 4 (w),
" Every accessory after the fact to any felony, except where it is otherwise
specially enacted (), whether the same be a felony at common law or
by virtue of any Act passed or to be passed, shall be liable, at the discretion
of the court, to be imprisoned in the common gaol or house of correc
tion (y), for any term not exceeding two years, with or without hard
labour” . . . (2).

By the Prison Act, 1877 (10 & 41 Viet. e. 21), 8. 40, ‘The Prison
Commissioners shall see that any prisoner under sentence, inflicted upon
conviction of sedition or seditious libel, shall be treated as a misdemeanant
of the first division within the meaning of sect. 67 of the Prison Act, 1865
(28 & 29 Viet. ¢, 126), notwithstanding any statute, provision, or rule,
tothe contrary.” By sect. 41, * Any person who shall be imprisoned under
any rule, order, or attachment for contempt of any court shall be in like
manner treated as a misdemeanant of the first division, within the
meaning of the said section of the said Act * (22).

By the Prison Act, 1898 (61 & 62 Vict. ¢, 41), 8.6, (1) * Prisoners
convicted of offences, either on indictment or otherwise, and not sentenced
to penal servitude or hard labour, shall be divided into three divisions.”

(2) * Where a person is convicted by any court of an offence and
sentenced to imprisonment without hard labour, the court may, if it
thinks fit, having regard to the nature of the offence and the antecedents
of the offender, direct that he be treated as an offender of the first division
or as an offender of the second division. If no direction is given by the
court, the offender shall, subject to the provisions of this section, be
treated as an offender of the third division  (a).

(4) * Any person imprisoned for default of entering into a recognisance,
or finding sureties for keeping the peace or for being of good behaviour,

() The words bk
pealed in 1861
(w) Ante, p. 12¢
(r) €9. accessories after the fact to 471
murder (24 & 25 Viet. ¢. 100, 8. 67), and (a) Subsec. 3 relates to imprisonment

omitted were re- .
5 Viet, ¢. 95, 5. 1) e, 99, 8

100, & 67
e “ﬂhnllll v. Milman, 18 Q.B.D

receivers of stolen goods (24 & 25 Viet.
c. 96, ss. 01, 08).

(¥) Now in a local prison under the
Prison Acts, 1865 to 1808,

(2) Similar provisions are made in 24 & 25

without hard labour for default in paying
a debt, including a civil debt recoverable
summarily, or in lieu of distress for money
adjudged to be paid by a Court of summary
jurisdiction.
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shall be treated under the same rules as an offender of the second division,
unless he is a convicted prisoner, or unless the court direct that he be
treated as an offender of the first division.”

(5) * References in sects. 40,41, of the Prison Act, 1877 (b), to a misde-
meanant of the first division within the meaning of sect. 67 of the Prison
Act, 1865 (¢), shall be construed as references to an offender of the first
division within the meaning of this section.’

Criminal Courts have not, in the opinion of the Secretary of State (),
sufficiently kept in mind the power given to them to classify persons
sentenced to imprisonment without hard labour given by the enactment
above stated, nor the terms of the Prison Rules applicable to the three
divisions created by the enactment. It would seem that cases for
directing the offender to be put in the first division are not of common
occurrence, and that the reasons for placing an offender in the second
division are not so much the legal character of the offence (except in
cases where the imprisonment is ordered in default of paying a fine),
but the character and antecedents of the prisoner and the circumstances
under which the offence was committed, e.g., where the prisoner does
not belong to the criminal class and has not been generally of eriminal
habits, and there is evidence of good character over a considerable
period, and it is clear that exceptional temptation or special provocation
has led to a merely temporary deviation from the path of honesty or to
an act of violence not in consonance with the natural disposition of the
prisoner (¢). The state of the prisoner’s health appears to be no
sufficient reason for placing him in the second division, hecause under
the prison administration prisoners of whatever class are excused from
discipline to which their state of health unfits them.

The mode in which sentences of imprisonment, with or without hard
labour, are to be carried out in prisons is regulated by prison rules, in
which regard is had to the sex, age, health, industry and conduct of the
prisoners (), and the rules provide for enabling a prisoner sentenced to
imprisonment, whether by one sentence or a cumulative sentence, for a
period prescribed by the rules (g), to earn by special industry and good
conduct a remission of a portion of his imprisonment, and on his discharge
(in virtue of such remission) his sentence shall be deemed to have
expired (k).

In any sentence of imprisorment passed on or since January 1, 1809,
month means calendar month unless a contrary intention is expressed
by the Court; and a prisoner whose term of imprisonment expires on
Sunday, Christmas Day, or Good Friday, is to be discharged on the next
preceding day (7).

Solitary Confinement. - Under many statutes passed hetween 1827
and 1862, power was given to sentence a prisoner to solitary confinement.

(b) Ante, p. 43. (¢) Home Office Circular, April, 1899,
() 8. 67 is repealed by 61 & 62 Viet. c. 41, (f) 61 & 62 Viet, c. 41, 5. 4. Local Prison
8. 15(2), as from May 1, 1899, the date when  Rules, (St. R. & 0. 1809, No. 322), r. 34.
the first Prison Rules made under 61 & (9) Rules dated Aug. 12, 1907, St. R, &
62 Vict. e. 41, 8. 2 came into force. Prison 0., 1907, No. 617.
Rules, 1899 (St. R. & 0. 1809, No. 322). (h) 61 & 62 Vict, ¢. 41, & 8. Local
(d) See Home Office Circulars to Justices  Prison Rules, 1899, r. 36,
of April, 1899, and Dec. 31, 1906, (i) 61 & 62 Viet. c. 4! s 12,

el
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Most, if not all, these enactments were repealed in 1893 (j), having
fallen out of use in consequence of the provisions of the Prison Acts
and Rules (k), under which solitary confinement is a matter of prison
regulation and not of judicial sentence,

8 -WHiprinG,

Whipping in public or in private was recognised by the common law
as an appropriate mode of punishing misdemeanants of either sex (/),
and in a few cases was made a statutory punishment for felony or
misdemeanor (/).

Females. —The whipping of females is absolutely forbidden by 1 Geo,
IV. ¢. 57, s. 1, and imprisonment with hard labour for not less than one
month nor more than six months is substituted for the punishment of
whipping in cases in which, prior to July 15, 1820, the punishment of
whipping had formed the whole or part of the judgment or sentence on a
female offender (sect. 2),

Adult Males.—At the present time the whipping of adult males is
authorised (i) by the Knackers Act, 1786 (26 Geo, 111. ¢. T1), ss. 8, 9
(i1) by the Vagrancy Act, 1824 (5 Geo. IV, ¢, 83), in the case of men sent to
quarter sessions to be dealt with as incorrigible rogues (m) ; (i) by the
Garrotters Act, 1863 (26 & 27 Vict. e, 44), in the case of offences within
sect. 43 of the Larceny Act, 1861, uml sect. 21 of the Offences against the
Person Act, 1861; (iv) in the case of males under sentence of penal
servitude, or convicted of felony, or sentenced to hard labour, who are
guilty of mutiny or incitement to mutiny, or of gross personal violence to
an officer or servant of the prison in which they are (n).

Youthful Males.—In the case of taking a reward for helping to the
discovery of stolen property, whipping can be inflicted on a male offender
who is under the age of eighteen (24 & 25 Viet. e. 96, s. 101).  In many
other cases (o) this punishment can be inflicted on male offenders under
the age of sixteen, e.g., by sect. 4 of the Criminal Law Amendment Act, 1885
(48 & 49 Viet. ¢. 69), in case of offences u;,uinwt ;.i|I~ under thirteen. This
section expressly incorporates the provisions of 25 & 26 Vict, e. 18. It
would, (ln-n-fuu-, seem that it is the intention of the legislature, where
a sentence of whipping is imposed on a boy over fourteen and under
sixteen years of age, that the instrument to be used should be a birch rod,
and the number of strokes should not be more than twenty-five,

(j) 56 & BT Viet. ¢, 54 (8. L. R.). This (n) Prison Act, 1808 (61 & 62 Viet.
statute repealed in particular 7 & Ki.m IV. ¢ 41,8 5). This section provides for an
e "N s 9; 7 Will. 1V, & Viet ! inquiry by the hoard of visitors or visiting

1V committee of the prison, or other ofticer to
i

Viet. e, 96,8, 119 ; ¢. 97, 8. c. ﬂH 8 40;  be appointed by the Home Secrctary, and

and e. 100, s, 70, for submission to him for confirmation of
(k) See Local Prison Rules, 1899, r. 77.  any order made for whipping. See Convict
(I) Vide Pollock and Maitland, Hist. Prison Rules, 1809, rr. $5: Local

Eng. Law, ii. ¢ 3 Prison Rules, 1809, rr. 89, In
(1) 2 Hawk. c. 48, 5. 14, military and naval prisons corporal punish-
(m) See 8. 10. The power appears to  ment is abolished.

extend to offences created by subsequent (0) Chiefly relating to offences against

Vagrancy Acts, including that of 1898 (61  property. See the cnactments under ihe
& 62 Vict, c. 39), as to men living on  particular titles,
the earnings of prostitution,
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Regulations as to Whipping. — Each of the Criminal Law Consolidation
Acts of 1861 (24 & 25 Viet. c. 96, 8. 119; ¢. 97, 5. 75; ¢. 100, 5. 70),
contains the following clause :

‘ Whenever whipping may be awarded for any indictable offence
under this Act, the Court may sentence the offender to be once privately
whipped ; and the number of strokes, and the instrument with which they
shall be inflicted, shall be specified by the Court in the sentence.

These enactments do not prescribe the instrument or limit the
number of strokes.

By the Whipping Act, 1862 (25 & 26 Vict. c. 18), 8. 1, where whipping
is ordered by a Court of Summary Jurisdiction (in England or Ireland)
the order sentence or conviction must specify the number of strokes to
be given and the instrument to be used ; and in the case of an offender
under fourteen years of age, the instrument is to be a birch rod, and the
number of strokes is not to exceed twelve, By sect, 2, * No offender
ghall be whipped more than once for the same offence.’

The Garrotters Act, 1863 (26 & 27 Viet. c. 44), is as follows :

* Whereas by sect. 43 of the Larceny Act, 1861 (24 & 25 Viet. ¢, 96),
it is provided that ** whosoever shall, being armed with any offensive
weapon or instrument, rob or assault with intent to rob any person, or
shall together with one or more other person or persons rob or assault
with intent to rob any persou, or shall rob any person, and at the time
of or immediately before or immediately after such robbery shall wound,
beat, strike, or use any other personal violence to any person;” and
by sect. 21 of the Offences against the Person Act, 1861 (21 & 25
Vict. e. 100), that * whosoever shall by any means attempt to choke,
suffocate, or strangle any person, or by any means caleulated to choke,
suffocate, or strangle, attempt to render any person insensible, un-
conscious, or incapable of resistance, with intent in any of such cases
thereby to enable himself or any other person to commit, or with intent
in any of such cases to assist any other person in committing, any indict-
able offence, shall be guilty of felony, and being convicted thereof, shall
be liable, at the discretion of the Court, to be kept in penal servitude for
life, or for any term not less than three years, or to be imprisoned for any
term not exceeding two years, with or without hard labour, and with or
without solitary confinement ™ ; and whereas the punishment awarded
by the said section is insufficient to deter from erimes of violence :’

BE 1T ENACTED as follows :

1. Where any person is convicted of a crime under either of the said
sections, the Court before whom he is convicted may, in addition to the
punishment awarded by the said sections or any part thereof, direct
that the offender, if a male, be once, twice, or thrice privately whipped,
subject to the following provisions :

(1) That in the case of an offender whose age does not exceed sixteen
years the number of strokes at each such whipping do not exceed
twenty-five, and the instrument used shall be a birch rod :

(2) That in the case of any other male offender the number of strokes
do not exceed fifty at each such whipping :

(3) That in each case the Court in its sentence shall specify the number
of strokes to be inflicted and the instrument to be used :
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Provided that in no case shall such whipping take place after the expira-
tion of six months from the passing of the sentence ; provided also, that
every such whipping to be inflicted on any person sentenced to penal
servitude shall be inflicted on him before he shall be removed to
a convict prison with a view to his undergoing his sentence of penal
gervitude (00).

The Summary Jurisdiction Act, 1879 (42 & 43 Vict. ¢. 49), s. 10
as amended by s. 128 (1) of the Children Act, 1908 (8 Edw. VII
¢, 67), limits the whipping to six strokes of a birch rod in the case of a
male child between seven and fourteen. Under this Act the whipping
is private, and is inflicted by a police constable in the presence of a police
inspector or other officer above the rank of a constable, and, if desired, of
the parent or guardian of the child. The Children Act, 1908, does not
add to or take away from the list of offences for which youthful offenders
may be whipped. (See sect, 107.)

Secr. VI.—FiNE.

On conviction of any misdemeanor the Court may impose a fine in
addition to or in substitution for any other lawful punishment, unless a
statute relating to the offence otherwise provides, The amount of the
fine (sometimes in the earlier statutes called a ransom) is in the discretion
of the Court (p), unless a limit is fixed by statute (¢).

ach of the Consolidation Acts of 1861, (24 & 25 Viet. ¢. 96, s, 117 ;
. 97,8.73; . 98,8.51; ¢. 99,5 38, and ¢, 100, 5. 71) contains a provision
that * Wherever any person shall be convicted of any indictable mis
demeanor punishable (r) under this Act, the Court may, if it shall think
fit, in addition to or in lieu of any of the punishments by this Act
authorised, fine the offender.’ . . .

A fine cannot at common law be imposed on conviction of felony.
By sect. 5 of the Offences Against the Person Act, 1861 (24 & 25 Vict.
c. 100), the Court may sentence a person convicted of manslaughter * to
pay such fine as the Court shall award, in addition to or without any
such other discretionary punishment as aforesaid (rr).”

The fine imposed is levied as a Crown debt of record (), under the
Levy of Fines Acts, 1822 and 1823 (¢), or enforced by imprisonment
(without hard labour) until it is paid. The Courts have no power to
remit or mitigate a fine when once duly recorded, and applications for
remission are made to the Treasury (u). It used to be said that a fine

(00) An appeal lies against a sentence of
whipping passed on an incorrigible rogue,
or on conviction or indictment, vide R. v
Anthony, 1 Cr. App. R. 22,and post, vol. ii.
P 2010

(p) 1 Chit. Cr. L. 710. Subject to the
provision of the Bill of Rights, 1 Will. & M.
Ness. 2, ¢, 2,  That excessive bail ought not
to be required nor e ive fines imposed.”
Cf. Magna Charta, 25 Edw. L ¢, 14.

(g) The particular statutes fixing such
limits are given under the title relating to
the particular offence.

(r) Many offences within the Acts are

offences at common law for which the Acts
prescribe statutory punishments.
(rr) d.e., in liew of imprisonment, vide ante,

p2
(#) R. v. Woolf, 2 B. & Ald. 609; 21 R.
R4

c. 45, 8, 17, and 16 &

. 30, 8. 2.
(1) In the case of imprisonment for non-
payment of fines imposed by a Court of
summary jurisdiction, the term of imprison-
ment is reducible by part payment of the
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could not in general be imposed on a married woman, as she had nothing
to pay with (v). But since the passing of the Married Women'’s Property
Act, 1882 (45 & 46 Vict. c. 75), this theory has little or no force,
By the Children Act, 1908, s. 99, (1) * Where a child or young person
is charged before any Court with any offence for the commission of which
a fine, damages, or costs may be imposed, and the Court is of opinion
that the case would be best met by the imposition of a fine, damages, or
costs, whether with or without any other punishment, the Court may in
any case, and shall, if the offender is a child, order that the fine, damages,
or costs awarded be paid by the parent or guardian (2) of the child or
young person, instead of by the child or young person, unless the Court
is satisfied that the parent or guardian cannot be found or that he has not
conduced to the commission of the offence by neglecting to exercise due
care of the child or young person.
(2) Where a child or young person is charged with any offence, the Court
may order his parent or guardian’ to * give security for his good behaviour,
(3) Where a Court of Summary Jurisdiction thinks that a charge
against a child or young person is proved, the Court may make an order
on the parent or guardian under this seetion for the payment of damages
or costs or requiring him to give security for good behaviour without
proceeding to the conviction of the child or young person.
(4) An order under this section may be made against a parent or
guardian who, having been required to attend, has failed to do so, but,
save as aforesaid, no such order shall be made withont giving the parent
or guardian an opportunity of being heard.
(5) Any sums imposed and ordered to be paid by a parent or guardian
under this section, or on forfeiture of any such security as aforesaid, may
be recovered from him by distress or imprisonment in like manner as if
the order had been made on the conviction of the parent or guardian
of the offence with which the child or young person was charged.
(6) A parent or guardian may appeal against an order under this section
() if made by a Court of Summary Jurisdiction toa Court of Quarter
Sessions ; and

(b) if made by a Court of Assize or a Court of Quarter Sessions to the
Court of Criminal Appeal in accordance with the Criminal Appeal
Act, 1907 (zz), as if the parent or guardian against whom the
order was made had been convicted on indictment, and the order
were a sentence passed on his conviction.

Secr. VIL-—RECOGNISANCES AND SURETIES To KEEP THE PEACE
OR FOR (00D BEHAVIOUR,

In the case of a misdemeanor, the Courts have, at common law, in
addition to any other lawful punishment imposed, the power to require
the offender on conviction to enter into recognisances and to find sureties,

fine by the ratio borne by the sum paid to  P. C, ¢. 25,8 3; R. v. Thomas, cas. temp.

the term of imprisonment imposed (61 &  Hardw. 278,

62 Viet, c. 41, 8. 9). (#) The attendance of the parent, &e.,
(r) See R. v. Loveden, 8 T. R. 615, may be required under = 98,

618 (d).  As to earlicr practice see 2 Hawk, (xx) Post, vol. ii. p. 2000,
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both or either, to keep the peace and be of good hehaviour (y). This
power applies even to married women (z). Each of the Consolidation
Acts of 1861 (24 & 25 Vict. ¢. 96,8.117; ¢. 97,8. 73; ¢. 98,5.51; ¢. 99,
8. 38 ; and c. 100, 8, 71), contains the following clause : —

“ Whenever any person shall be convicted of any indictable mis-
demeanor punishable under this Act, the Court may, if it shall think
fit, in addition to, or in lieu of any of the punishments by this Act author-
ised, . . . require him to enter into his own recognisances, and to find
sureties, both or either, for keeping the peace and being of good hehaviour,
and in case of any felony punishable under this Act (a), the Court may,
if it shall think fit, require the offender to enter into his own recognisances,
and to find sureties, both or either, for keeping the peace in addition to
any punishment by this Act authorised : Provided that no person shall
be imprisoned under this clause for not finding sureties for any period
exceeding one year’ (as to such imprisonment vide 61 & 62 Viet, ¢. 41,
8. 6 (1), ante, p. 213).

Secr, VI~ PROBATION OF OFFENDERS,
A.  Release of Convicts on Licence,

Provision is made by the Penal Servitude Acts for release, on licence
or ticket of leave, of persons sentenced to penal servitude (b).

By the Penal Servitude Act, 1853 (16 & 17 Viet. e. 99), 8. 9, * It
shall be lawful for His Majesty, by an order in writing under the hand
and seal of one of His Majesty’s principal secretaries of state, to grant
to any convict now under sentence of transportation, or who may here
after be sentenced to transportation, or to any punishment substituted
for transportation by this Act, a licence to be at large (¢) in the United
Kingdom and the Channel Islands, or in such part thereof respectively
as in such licence shall be expressed, during such portion of his or her
term of transportation or imprisonment, and upon such conditions in
all respects as to His Majesty shall seem fit; and it shall be lawful for
His Majesty to revoke or alter such licence by a like order at His Majesty’s
pleasure.’

Sect. 10. ‘8o long as such licence shall continue in force and unre-
voked, such conviet shall not be liable to he imprisoned or transported

() R. v. Dunn, 12 Q.B. 1026, R. »
Hart, 308¢t, Tr. 1131 il see Wise v. Dunn-
ing [1902], 1 K.B. 167, As to the differences
between recognisances for good behaviour
and recognisances to keep the peace, see
Dalton, e. 123 ; 7 Mod. 29; 1 Hawk. 483,
486 ; Burn's Justice (30th ed.), vol. v, 763.

() R. ». Thomas, cas. K.B. femp.
Hardw. 278. It used to be held that a
married woman could not be bound by
recognisance.  Lee v, Lady Baltinglas,
Styles, 475, Bennet v. Watson, 3 M. & 8. 1.
Elsy v. Mawdit, Styles, 226, The reason
alleged was that the recognisance of a
married woman could not be estreated.
1 Chit. Cr. L. 100. But a woman married
since Dec. 31, 1882 appears to be able to

enter into a recognisance to the same extent
as a femme sole.

(a) The Offences Against the Person Act
1861 (24 & 25 Viet. e. 100), here adds
* otherwise than with death ' (s. 71).

(b) These provisions take the place of
provisions in the Transportation Acts for
assigning convicts as servants or otherwiso
letting out their services. The practice
continues in some of the United States
under the name of peonage: vide post, p. 277,
note (n).

(¢) Usually styled a ticket of leave,
Such tickets were given in Australia to
transported convicts, See Martin, British
Colonies (1835), vol. iv. p. 444
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by reason of his or her sentence, but shall be allowed to go and remain
at large according to the term of such licence.’

Sect. 11. If it shall please His Majesty to revoke any such licence, a
secretary of state by warrant under his hand, may signify to any one of the
police magistrates of the metropolis that such licence has been revoked,
and may require such magistrate to issue his warrant for the apprehension
of the convict, and such magistrate shall issue his warrant accordingly,
and such warrant shall and may be executed by the constable to whom
the same shall be delivered for that purpose in any part of the United
Kingdom, or in Jersey, Guernsey, Alderney, or Sark, and the convict
when apprehended shall be brought before the magistrate who issued the
warrant, or some other magistrate of the same Court; and he shall
thereupon make out his warrant for the recommitment of the convict
[to the prison from which he was released| (d), and such conviet shall
be so recommitted accordingly and shall thereupon be remitted to his
or her original sentence, and shall undergo the residue thereof as if no
such licence had been granted.

By the Penal Servitude Act, 1864 (27 & 28 Vict. ¢. 47), 5. 4, * a licence
granted under the said Penal Servitude Acts’ (of 1853 & 1857) “ may be
in the form set forth in Schedule (A.) to this Act annexed, and may be
written, printed, or lithographed. If any holder of a licence granted in
the form set forth in the said Schedule (A.)is convicted, either by the
verdict of a jury or upon his own confession, of any offence for which he
is indicted, his licence shall be forthwith forfeited by virtue of such con-
vietion (e). . .

Sect. 8, Where any holder of any licence granted in the form set
forth in the said Schedule (A.) is convicted of an offence, punishable sum-
marily under this or any other Act, the justices, sheriff, sheriff-substitute,
or other magistrate convicting the prisoner, shall, without delay, forward
by post a certificate in the form given in Schedule (B.) to this Act annexed,
if in England or Scotland to one of his Majesty’s principal secretaries of
state, or if in Ireland to the Lord Lieutenant ; and thereupon, the licence
of the said holder may be revoked in manner provided by the said Penal
Servitude Acts.’

Sect. 9. * Where any licence granted in the form set forth in the
said Schedule (A.) is forfeited by a conviction [on indictment of any
offence] (f), or is revoked in pursuance of a summary conviction mder
this Act or any other Act of Parliament, the person whose licence is
forfeited or revoked shall, after undergoing any other punishment to

(d) The words in brackets were uﬂmly failure to produce the licence or for certain
repealed in 1875 (38 & 39 Viet. ¢, 66), having  specitied breaches of the conditions of the

been already virtually repealed by the
Penal Servitude Act, 1857 (20 & 21 Viet.
¢. 3), under 8. 5 whereof * such conviet mny
be itted by the istrate issuj
his warrant in that behalf cither to llw
prison from which he was released by virtue
of his licence or to any other prison in which
convicts under sentence of penal servitude
may be lawfully confined.’

(¢) Rest of section rep. in 1875 (8. L. R.).
8, 5 imposes penalties on licence holders for

licence.

(f) The Court of trial has no option
under this section. R.v. King [1897), 1 Q.B
214, And it cannot order the subsequent
sentence to be served concurrently with the
remanet of the old uncompleted sentence,
R.v. Hlmlllun[lll)ﬂ].l(.‘r App. R.,87, R.v.
Wilson, €. C. A., 24 June, 1909: or after the
remanet, R. v. Smith, C. C. A, 24 June,
1900, As to cases within s 9 see further
54 & 56 Vict. c. 60, s. 3, post, p. 226,

LY
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which he may be sentenced for the offence in consequence of which his
licence is forfeited or revoked, further undergo a term of penal servitude
equal to the portion of his term of penal servitude that remained un-
expired at the time of his licence being granted, and shall, for the purpose
of his undergoing such last mentioned punishment, be removed from
the prison of any county, borough, or place in which he may be confined,
to any prison in which convicts under sentence of penal servitude may
lawfuly be confined, by warrant under the hand and seal of any justice
of the peace of the said county, borough, or place, and shall be liable to
be there dealt with in all respects as if such term of penal servitude had
formed part of his original sentence’ (g).

Sect. 10 empowers His Majesty or the Lord Lieutenant of Ireland
to grant licences in any other form than that set forth in Schedule (A.)
and containing different conditions ; and such licences shall be revoe-
able at pleasure by the authority by which they were granted ; but a
breach of their conditions is not to subject any holder of a licence to
summary conviction ().

By the Prevention of Crimes Act, 1871 (34 & 35 Viet. ¢, 112), 8. 3,
“any constable in any police district may, if authorised so to do in writing
by the chief officer of police of that district, without warrant take into
custody any conviet who is the holder of a licence granted under the
Penal Servitude Acts, if it appears to such constable that such conviet
is getting his livelihood by dishonest means, and may bring him before
a court of summary jurisdiction for adjudication (/). If it appears from
the facts proved before such court that there are reasonable grounds for
believing that the convict so brought before it is getting his livelihood
by dishonest means, such convict shall be deemed to be guilty of an offence
against this Act, and his licence shall be forfeited.

By sect. 4, * where in any licence granted under the Penal Servitude
Acts, any conditions different from or in addition to those contained in
Schedule A. of the Penal Servitude Act, 1864 (j) are inserted, the holder
of such licence, if he breaks any such conditions by an act that is not of
itself punishable, either upon indictment or upon summary conviction,
shall be deemed guilty of an offence against this Act, and shall be liable to
imprisonment for any period not exceeding three months, with or without
hard labour. A copy of any conditions annexed to any licence granted
under the Penal Servitude Acts, other than the conditions contained
in Schedule A, of the Penal Servitude Act, 1864, shall be laid before both
Houses of Parliament within twenty-one days after the making thereof,
if Parliament be then sitting, or if not, then within fourteen days after
the commencement of the next session of Parliament.’

By sect. 5. * every holder of a licence granted under the Penal Servitude
Acts who is at large in Great Britain or Ireland shall notify the place of

(#) The words in brackets were substi- — applied also to a licence in any other form

tuted for the words ‘of any indictable authorised by the sec 54 & 55 Viet.
offence,” in 1891 (54 & 55 Vict. c. 69,5. 3(3))  c b, post, p. 226,

and the form in Schedule A was amended l:) For further provisions see 54 & 55
by substituting ‘on indictment of some Viet. . 69, 8. 2 (1), post, p. 25.

offence ’ for * of some indictable offence.” (j) As amended in 1891, M & 55 Viet,

(k) The provisions of this section as to . 69, & 3, post, p. 226,
licences in the form in Schedule A. are
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his residence to the chief officer of police of the district in which his
residence is situated, and shall, whenever he changes such residence within
the same police district, notify such change to the chief officer of police
of that district [and whenever he is about to leave a police district he shall
notify such his intention to the chief officer of police of that district, stating
the place to which he is going, and, as far as is practicable, his address at
that place, and whenever he arrives in any police district he shall forthwith
notify his place of residence to the chief officer of police of such last-mentioned
district] (k) ; moreover, every male holder of such a licence as aforesaid
shall, once in each month, report himself at such time as may be pre-
scribed by the chief officer of police of the district in which such holder
may be, either to such chief officer himself, or to such other person as that
officer may direct, and such report may, according as such chief officer
directs, be required to be made personally or by letter (I).

[1/ any person to whom this section applies fails to comply with any of
the requisitions of this section, he shall in any such case, be guilty of an
offence against this Aet (Il), unless he proves to the satisfaction of the Court
before whom he is tried, either that being on a journey he tarried no longer
in the place, in respect of which he is charged with failing to notify his place
ol residence, than was reasonably necessary, or that otherwise he did his best
to act in conformity with the law ; and on conviction of such offence, it shall
be lawful for the Court in its discretion either to forfeit his licence or to sentence
him to imprisonment, with or withow hard labour, for a term not exceeding
one year (m) |.

Sect. 6, (sub-sects. 1-5) provides for keeping registers of all persons
convicted of erime in the United Kingdom, and for making periodical

(k) The words in brac L4|~4 were substi- — dividual person. Any appointment, direc-
tuted by 54 & 65 Viet. ¢ #. 4, for the  tion, or authority purporting to be signed
original words of the section. by the chief officer of police, and to have

() By the Prevention of Crime Act,  been made or given for the purposes of this
1879 (42 & 43 Viet. . 65), 8. 2, * holder  Act or of ss. 5 & 8 of the Prevention of
of a licence required, under s Crimes Act, 1871, or one of them, shall be
person subject to the supervis i

required, uml-r» Nu(llu

nt, direction, or anthority
ade or given by the chief officer
and evidence that it appears
residence to a chief officer of |n-|n-n-. shall  from the records kept by authority of the
comply with such requirement by person-  chief officer of police that a person required
ally presenting himself and declaring his  as above mentioned to notify his resid
place of residence to the constable or person — or change of residence, or to make a report,
who at the time when such notitication is  has failed to comply with such re quirement,

made is in charge of the police station or facie evidence that the per-
office ul uhn h notiee Im~ Inu ot complied with such requine

i but if the person charged alleges
that he made such notification or report to
any particular person or at any particular
time, the Court shall require the attendanee

been given, |Innu| of the chief office of
such chief officer of police.”

1
:
j

* The power of the chief officer of a police
distriet to direet that the reports required
by ss. 5 & 8 of the Prevention of €
IST1, to be made by holders of |
s subject to the supervi of the
police, shall be made to some other person,
shall extend to authorise him to direct such
reports to be made to the constable or
person in charge of any particular police
station or office without naming the in-

s and

of such persons as may be necessary to
prove the truth or falsehood of such allega
tion.

(

17 states how offences against
the may be prosecuted before a Court of
summary jurisdiction,

(m) The words in brackets were substi-
tuted by 54 & 556 Viet. e, 69, x. 4, for the
original words of the section in the Act of
1871,

0
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returns of the persons convicted of erime, who came into the custody of
the gaoler or governor of any prison (mm).

By sect. 8 of the Penal Servitude Act, 1891 (54 & 55 Viet. ¢. 69) power
is given to make regulations as to the measuring and photographing * of
all prisoners who may, for the time being, be confined in any prison’ (n).
The regulations are made in England by the Home Secretary, or in
Scotland by the Secretary for Scotland, and in Ireland by the Lord
Licutenant (0). The regulations must be laid before Parliament as
soon as practicable after they are made (p).

Special Offences by Persons twice convieted of Crime.— By the Preven-
tion of Crimes Act, 1871 (34 & 35 Vict. ¢. 112), 8. 7(pp): Where any person
is convicted on indictment of a crime (¢), and a previous conviction of a
crime is proved against him, he shall, at any time within seven years
immediately after the expiration of the sentence passed on him for the
last of such crimes be guilty of an offence against this Act, and be liable
to imprisonment, with or without hard labour, for a term not exceeding
one year, under the following circumstances, or any of them :

First, 1, on his being charged by a constable with getting his live-
lihood by dishonest means, and being brought before a Court of Summary
Jurisdiction, it appears to such Court that there are reasonable grounds
for believing that the person so charged is getting his livelihood by dis-
honest means : or

Secondly. 1f, on being charged with any offence punishable on indict
ment or summary conviction, and on being required by a Court of Sum-
Jurisdiction to give his name and address, he refuses to do so, or
% a false name or a false address : or,

Thirdly. 1f he is found in any place, whether public or private,
under such circumstances as to satisfy the Court before whom he is brought
that he was about to commit or to aid in the commission of any offence
punishable on indictment or summary conviction, or was waiting for an
opportunity to commit or aid in the commission of any offence punish
able on indictment or summary conviction : or

Fourthly. 1f he is found in or upon any dwelling-house, or any build
ing, yard, or premises, being parcel of or attached to such dwelling-house,
or in or upon any shop, warehouse, counting-house, or other place of
business, or in any garden, orchard, pleasure ground, or nursery ground,
or in any building or erection in any garden, orchard, pleasure ground,
or nursery ground, without being able to account to the satisfaction of

mm) S

nlso 39 & 40 Viet. e, 23, 5. 2. as dealt with photog
() In the Act of 1871 the power was
limited to  photographing, and to all i

prisoners convicted of erime as defined in [§2] llu ;l ations of 1877 & 1806 now
20 of that Act, post, in force are printed in Statutory Rules &
By the Prevention of € Orders Revised (ed, 1904), tit. * Prisons,
Act, 1870 (39 & 40 Viet. o, England, Scotland, and Treland.”  Regula-
power was given to prese nlu the nlu-«.. tions as to measuring and photographing
of convicted P ners to which alone the  aliens imprisoned and u|n|~|-«l to be ex
rules s to registry and photographing pelled were made in ruary, 1906 (St

phing was repealed.
: .\nl e 2,5 6(0). 5 &

should be applied.  The changes made by R, & O.. 1%¢, No. 160),

the Act of 1891 authorise measurement as (pp) Extended hy 54 & 55 Viet, ¢, = 6
well as photography, and cover all prisoners — post, p

whether convicted or not, and in 1803 (g) See the interpretation clause, = 20,

(8. L. R.), w0 much of s, 6 of the Act of 1871 post, p. 224, note (+)
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the Court before whom he is brought for his being found on such
premises,

Any person charged with being guilty of any offence against this
Act mentioned in this section may be taken into custody as follows;
(that is to say,)

In the case of any such offence against this Act as is first in this section
mentioned, by any constable without warrant, if such constable is author-
ised so to do by the chief officer of police of his district ;

In the case of any such offence against this Act as is thirdly in this
section mentioned, by any constable without warrant, although such
constable is not specially authorised to take him into custody ;

Also, where any person is charged with being guilty of an offence
against this Act fourthly in this section mentioned, he may, without
warrant, be apprehended by any constable, or by the owner or occupier of
the property on which he is found, or by the servants of the owner or
oceupier, or by any other person authorised by the owner or occupier, and
may be detained until he can be delivered into the custody of a constable.’

B. Police Supervision.

Police Supervision. By sect. 8 (r), ‘where any person is convicted
on indictment of a erime (s),and a previous conviction of a crime is proved
against him, the Court having cognisance of such indictment may, in
addition to any other punishment which it may award to him, direct
that he is to be subject to the supervision of the police for a period of
seven years, or of such less period as the Court may direct, commencing
immediately after the expiration of the sentence passed on him for the
last of such crimes.  Every person subject to the supervision of the police
who is at large in Great Britain or Ireland shall notify the place of his
residence to the chief officer of police of the distriet which in his residence
is situated, and shall whenever he changes such residence within the same
police district notify such change to the chief officer of police of that
district, and whenever he is about to leave a police district he shall notity
such his intention to the chief officer of police of that district stating the place
to which he is yoing, and also if required and so jar as practicable his address
at that place, and whenever he arrives in any police district he shall
notily s pluw' of residence to the chiel u[]im’r of Imlim' of such last
mentioned distriet (t); moreover, every person subject to the super
vision of the police, if a male, shall once in each month report himself at
such time as may be preseribed by the chief officer of police of the district
in which such holder may be, either to such chief officer himself or to
such other person as that officer may direct, and such report may,

(r) Orders made under lln~ HoC l|n|| render  crown, any theft which, in respect of any
the supervisee ~||| t to the isions of  aggravation, or of the amount in value of
42 & 43 Viet,, the money, goods or thing stolen, may be

(%) By Xy sished with penal servitude, any forgery,
means, in England and Iulnm! any h lony, and any uttering of any forged  writing,
or the offence of Illlllmu false or counter-  falsehood, frand and  wilful imposition,
i, or the offence of  uttering base coin, or the possession of such
ney by false pre-  coin with intent to utter the same,
tenees, or the offe of conspiracy to (1) Words in italics substituted for former
defraud, or any misdemeanor under the s words by 54 & 55 Viet,, e.
of the Larceny Act, 1861 (24 & 25 Viet,, ¢ ation see 42 & 43\
06) : and in Scof .unl any of the pleas of ||u ante, p. 2 note (/).

1
goods or m
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according as such chief officer directs, be made personally or by
letter” (u).

The requirements of sect. 8 may be remitted by a secretary of state,
either generally or in the case of an individual supervisee (v).

Sect. 8 further provides that ‘[If any person to whom this section
applies fails to comply with any of the requisitions of this section, he
shall, in any such case, be guilty of an offence against this Act, unless
he proves to the satisfaction of the Court before whom he is tried,
either that being on a journey he tarried no longer in the place, in
respect of which he is charged with failing to notify his place of resi
dence, than was reasonably necessary, or that otherwise he did his best
to act in conformity with the law ; and on conviction of such offence it
shall be lawful for the Court in its discretion either to forfeit his licence,
or to sentence him to imprisonment with or without hard labour for a
term not exceeding one year| "’ (w).

The accused may elect to be tried on indictment (42 & 43 Viet, ¢. 49,
8. 17) (x). If he does the provisions of sect. 9 of the Act of 1871 () as to
the indictment do not apply ().

Sect. 15 provides for the amendment of sect. 4 of the Vagrancy
Act, 1824, 5 Geo. 1V, c. 83, by substituting for the words * highway or
place adjacent * the words ‘or any highway or any place adjacent to a
street or highway ’; and provides also that, *in proving the intent to
commit a felony it shall not be necessary to shew that the person
suspected was guilty of any particular act or acts tending to shew his
purpose or intent, and he may be convicted if from the circumstances of
the case and from his known character as proved to the justice of the
peace or Court before whom or which he is brought, it appears to such
justice or Court that his intent was to commit a felony . . .’

By the Penal Servitude Act, 1891 (34 & 55 Viet. c. 69), 8. 2—(1)
‘Any constable may take into custody without warrant any holder
of a licence under the Penal Servitude Acts, or any person under the
supervision of the police in pursuance of the Prevention of Crimes Act,
1871, whom he reasonably suspects of having committed any offence,
and may take him before a Court of Summary Jurisdiction to be dealt
with according to law.

(2) Any conviet may be convicted before a Court of Summary Juris-
diction of an offence against sect. 3 of the Prevention of Crimes Act,
IB71 (ante, p. 221), although he was brought before the Court on some
other charge, or not in manner provided by that section.’

Sect. 3.—(1) * Where an offender is, under sect. 9 (a) of the Penal Servi
tude Act, 1864, undergoing, or liable to undergo, a term of penal servitude
in consequence of the forfeiture or revocation of a licence granted in
pursuance of the Penal Servitude Acts, His Majesty may grant a licence

() Persons failing to comply with the (w) Words in brackets substituted by 54
section render the supervisee liable tosum- & 55 Vict. ¢. 69, s 4, for the original terms
mary conviction (subject to his election to  of s, 8.

be tired on indictment (42 & 43 Vict. c. 49, (x) Ante, p. 17.
& 17), to imprisonment with or without (y) Posi, Bk. xii. c. ii.
hard labour for not over one year. 54 & (2) R.ow

fold [1902], 1 K.B. 547.
55 Viet. o, 69, 8. 4 (1). (a) Ante, p. 220,
(r) B4 & 55 Viet. o. 60, 5. 4 (2).
VoL, 1, Q
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to the offender in like manner as if the forfeiture or revocation of the
former licence were a sentence of penal servitude which the offender is
liable to undergo.

(2) Where a person is sentenced on any conviction to a term of penal
servitude, and by virtue of the same conviction his licence is forfeited,
the term for which he is sentenced, together with the term which he is
required further to undergo under the said section, shall, for all purposes
of the Penal Servitude Acts relating to licences, be deemed to be one
term of penal servitude, and those Acts shall apply as if, on conviction
of the offence, the offender had been sentenced to the combined term’ (aa).

By sect. 4 (1) sects. 5 and 8 of the Prevention of Crimes Act, 1871 (b),
and sect. 2 of the Prevention of Crimes Act, 1879 (¢) (which recites and
refers to those sections), are modified as shewn above, pp. 222, 224, 225,

By sub-sect. (2) ‘His Majesty may, by order under the hand of a Secre-
tary of State, remit any of the requirements of sects. 5 and 8 of the
Prevention of Crimes Act, 1871, either generally or in the case of any
holder of a licence or person subject to the supervision of the police.’

By sect. b *The provisions of the Penal Servitude Act, 1864 (d),apply-
ing to a licence in the form set forth in Schedule A. to that Act, shall
apply also to a licence in any other form for the time being authorised
by sect. 10 of that Act.

By sect. 6 * A person who has been convicted on indictment of a erime
within the meaning of the Prevention of Crimes Act, 1871 (dd), and against
whom a previous conviction of such a crime is proved, shall,

(a) if the second sentence is to a term of imprisonment, then at any
time within seven years after the expiration of the sentence ; and

(b) if the second sentence is to a term of penal servitude, then whilst
at large on licence under that sentence, and also at any time within seven
vears after the expiration of the sentence, be guilty of an offence against
the Prevention of Crimes Act, 1871, under the circumstances stated in
sect. 7 of that Act (ante, p. 223), or any of them, and may be taken into
custody in manner provided by that section.’

By sect. 7 *Sect. 4 of the Vagrancy Act, 1824 (5 Geo. IV, ¢, 83), as
amended by sect. 15 of the Prevention of (‘rimes Act, 1871 (¢), shall he
read and construed as if the provisions applying to suspected persons and
reputed thieves frequenting (/) the places and with the intent therein
described, applied also to every suspected person or reputed thief
loitering about or in any of the said places and with the said intent.

Youthful Offenders. —Youthful offenders sent to certified industrial
or reformatory schools, or subject to detention pursuant to the directions of
the Secretary of State, may be released on licence under the Children Act,
1908 (). The licence is revocable on breach of the conditions on which
it was granted.

(aa) As to subs. 3 of « 3, wide ante, the offence must be committed and the

p. 221, note (g). maode of proving intent to commit felony.
(b) Ante, pp. 221, 224, (f) See Clark v. R., 14 Q.B.D. 92,
(¢) Ante, p. 222, note (). (f) 8 Edw. VIL e. 67, s 67 (post,
(d) i.e. 8 10, ante, p. 221, i P 235), (industrial schools and reforma-
(dd) 8. 20, ante, p. 224, noto (x). tories), s 105 (places of detention under

(¢) Ante, p. 225 As to the place where  the direction of the Secretary of State).
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Habitual Criminals.—For the provisions as to conditional release of
habitual criminals, vide post, pp. 243 et seq.

C. The Probation of Offenders Act, 1907.

At common law the Courts have power, except in capital cases,
instead of inflicting immediate punishment, to release an offender on
his entering into a recognizance, with or without sureties, to come up for
judgment when called on, and in the meantime to keep the peace or
be of good behaviour (g). Statutory provision was made in 1887 (h)
for the release on probation of certain classes of offenders. Completer
provision is made by the Probation of Offenders Act, 1907 (7 Edw. VIL.
¢. 17) (1), which came into operation on January 1, 1908 (i7).

Conditional Release.—Sect. 1.—(1)* Where any person is charged before
a Court of Summary Jurisdiction with an offence punishable by such
Court, and the Court thinks that the charge is proved, but is of opinion
that, having regard to the character, antecedents, age, health, or mental
condition of the person charged, or to the trivial nature of the offence, or
to the extenuating circumstances under which the offence was committed, it
is inexpedient to inflict any punishment or any other than a nominal
punishment, or that it is expedient to release the offender on probation,
the Court may, without proceeding to conviction, make an order either

(i) dismissing the information or charge ; or

(ii) discharging the offender conditionally on his entering into a recog-

nizance, with or without sureties, to be of good behaviour and
to appear for conviction and sentence when called on at any
time during such period, not exceeding three years, as may be
specified in the order (j).

(2) Where any person has been convicted on indictment of any offence
punishable with imprisonment (k), and the Court is of opinion that,
having regard to the character, antecedents, age, health, or mental
condition of the person charged, or to the trivial nature of the offence,
or to the extenuating circumstances under which the offence was com-
mitted, it is inexpedient to inflict any punishment or any other than a
nominal punishment, or that it is oxp«lu-m to release the offender on
probation, the Court may, in lieu of imposing a sentence of unprlmnnu-m
make an order disc hnrgmp, the offender conditionally on his entering
into a recognizance, with or without sureties, to be of good behaviour
and to appear for sentence when called on at any time during such period,
not exceeding three vears, as may be specified in the order (kk).

(3) The Court may, in addition to any such order, order the offender

(g) Vide ante, p. 218,

(k) 50 & 51 Viet. e. 25

(1) This Act repeals the Act of 1887,
8. 16 of the Summary Jurisdiction Act,
1870 (42 & 43 Vict. c. 49), and s, 12 of the
\n::,hlul Offenders Act, 1901 (1 Edw. VIL
e 20).

(i) 8. 10 (3).

() This subsection is based on 42 & 43
Vict. ¢. 49, 8. 16, but the provisions italicised

Are new,

(k) This does not appear to be limited to
cases in which imprisonment only or a less
punishment may be awarded, but seems to
extend to cases in which penal servitude
may be imposed as an alternative to im-
prisonment.

(kk) This subsection does not, except as
to release on probation, add anything to
the common-law powers of the Court.

Q2
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to pay such damages for injury or compensation for loss (not exceeding
in the case of a Court of Summary Jurisdiction £10, or, if a higher limit
is fixed by any enactment relating to the offence, that higher limit) and
to pay such costsof the proceedingsas the Court thinks reasonable’ . . . (I).

Probation Orders and Conditions of Recognizances. Sect. 2. (1) A
recognizance ordered to be entered into under this Act shall, if the Court
50 order, contain a condition that the offender be under the supervision
of such person as may be named in the order (/) during the period specified
in the order, and such other conditions for securing such supervision as
may be specified in the order, and an order requiring the insertion of
such conditions as aforesaid in the recognizance is in this Act referred
to as a probation order.

(2) A recognizance under this Act may contain such additional
conditions as the Court may, having regard to the particular circum-
stances of the case, order to be inserted therein with respect to all or any
of the following matters :

(@) for prohibiting the offender from associating with thieves and
other undesirable persons, or from frequenting undesirable
places ;

(b) as to abstention from intoxicating liquor, where the offence
was drunkenness or an offence committed under the influence
of drink (m);

(¢) generally for securing that the offender should lead an honest
and industrious life.

(3) The Court by which a probation order is made shall furnish to
the offender a notice in writing stating in simple terms the conditions
he is required to observe.

Probation Officers. - Sect. 3. (1) There may be appointed as probation
officer or officers for a petty sessional division such person or persons of
either sex as the authority having power to appoint a clerk to the justices
of that division may determine, and a probation officer when acting
under a probation order shall be subject to the control of petty sessional
Courts for the division for which he is so appointed.

(2) There shall be appointed, where circumstances permit, special
probation officers, to be called children’s probation officers, who shall, in
the absence of any reasons to the contrary, be named in a probation order
made in the case of an offender under the age of sixteen.

(3) The person named in any probation order shall—

(@) where the Court making the order is a Court of Summary Juris-
diction, be selected from amongst the probation officers for the
petty sessional division in or for which the Court acts ; or

(h) where the Court making the order is a Court of Assize or a Court of
Quarter Sessions, be selected from amongst the probation officers
for the petty sessional division from which the person charged
was committed for trial :

Provided that the person so named may, if the Court considers it

(1) The rest of this section is repealed by () Cf. 8 Edw. VIL ¢. 67, & 60,
the Children Act, 1908 (8 Edw. VIL . 67), (m) See R. v. Davies [1000), | K.B. 802 ;
and replaced by ss. 99, 107 of that Act. 2 T. L. R. 279,
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expedient on account of the place of residence of the offender, or for any
other special reason, be a probation officer for some other petty sessional
division, and may, if the Court considers that the special circumstances
of the case render it desirable, be a person who has not been appointed to
be probation officer for any petty sessional division.

(4) A probation officer appointed for a petty sessional division may
be paid such salary as the authority having the control of the fund out of
which the salary of the clerk to the justices of that petty sessional division
is paid may determine, and if not so paid by salary may receive such
remuneration for acting under a probation order as the Court making the
order thinks fit, not exceeding such remuneration as may be allowed by
the regulations of such authority as aforesaid, and may in either case be
paid such out-of-pocket expenses as may be allowed under such requlations as
ajoresaid, and the salary or remuneration and expenses shall be paid by
that authority out of the said funds.

(5) A person named in a probation order not being a probation officer
Jor a petty sessional division may be paid such remuneration and out-of-
pocket expenses out of such fund as the Court making the probation order
may direct, not exceeding such as may be allowed under the requlations of
the authority having control of the fund out of which the remuneration is
directed to be paid.

(6) The person named in a probation order may at any time be re-
lieved of his duties, and in any such case or in case of the death of the person
so0 named, another person may be substituted by the Court before which the
offender is bound by his recognizance to appear for conviction or sentence, or,
if he be a probation officer for a petty sessional divison, by a Court to whose
control that officer is subject.

(7) In the application of this Act to the City of London and the
metropolitan police court district, the city and each division of that
district shall be deemed to be a petty sessional division,

Sect. 4. It shall be the duty of a probation officer, subject to the divections
of the Court

(a) to visil or receive reports vl'mm the person under supervision al sue h

reasonable intervals as may be specified in the probation order or,
subject thereto, as the probation officer may think fit ;

(b) to see that he observes the conditions of his recognizance ;

(¢) to report to the Court as to his behaviour ;

(d) to advise, assist, and befriend him, and, when necessary, to endeavour

to find him suitable employment.

Varying or Discharging Recognizances. —Scct. 5. The Court betore which
any person is bound by his recognizance under this Act to appear for con-
viction or sentence may, upon the up,:lm:lmn ol the Inrulwlum officer, and
alter notice to the offender, vary the conditions of the recoynizance and may,
on being satisfied that the conduct of that person has been such as to make it
unnecessary that he should remain longer under supervision, discharge the
rl'l"y'll:l”lﬂ'("

Provision in Case of Breach of Condition. Sect. 6. (1) If the Court
before which an offender is bound by his recognizance under this Act to appear

JSor conviction or sentence, or any Court of Summary Jurisdiction, is satisfied
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by information on oath that the offender has failed to observe any of the
conditions of his recognizance, it may issuea warrant for hisapprehension, or
may, if it thinks fit, instead of issuing a warrant in the first instance, issue a
summons to the offender and his sureties (if any) requiring him or them to
attend at such Court and at such time as may be specified in the summons.

(2) The offender, when apprehended, shall, if not brought forthwith be-
fore the Court before which he is bound by his recognizance to appear for
conviction or sentence, be brought before a Court of Summary Jurisdiction.

(3) The Court before which an offender on apprehension is brought,
or before which he appears in pu of such as aforesaid,
may, if it is not the Court before which he is bound by his recognizance to
appear for conviction or sentence, remand him to custody or on bail until
he can be brought before the last-mentioned Court.

(4) An offender so remanded to custody may be committed during
remand to any prison to which the Court having power to convict or
sentence him has power to commit prisoners (mm). . . .

(5) A Court be/ore which a person is bound by his recognizance to appear

Jor conviction and sentence, on being satisfied that he has failed to observe

any condition of his recognizance, may forthwith, without further proof of his
quilt, convict and sentence him  for the original offence or, if the case was one
in which the Court in the first instance might, under sect. fifteen of the
Industrial Schools Act, 1866 (n), have ordered the offender to be sent to a
certified industrial school, and the offender is still apparently under the age
of twelve years, make such an order,

Power to make Rules. Sect. 7. The .\'w'n'!nry of State may make rules (o)

Jor carrying this Act into effect, and in particular for prescribing such

matters incidental to the appointment, resignation, and removal of proba-
tion officers, and the performance of their duties, and the reports to be
made by them, as may appear necessary (p).

Seer. IX.—PuNIsSHMENT OF PERSONS UNDER SIXTEEN,

The Children Act, 1908 (7 Edw. VIL. c. 67), has made considerable
changes in the law as to punishment of persons undersixteen, and repeals and
re-enacts with amendments the Industrialand Reformatory Schools Acts (¢).

By sect. 131, “for the purposes of this Act, unless the context
otherwise requires —

The expression * child " means a person under the age of fourteen

years (r) ;

The expression ** young person " means a person who is fourteen years

of age or upwards and under the age of sixteen years ;

(mm) Therestof thissectionisrepealed by necessary to apply the Act to Scotland and
the Children Act, 1908 (8 Edw. V

n placed by 5. 107 (k) of that \;t post,

(n) 210! 30 Viet. e. 118, now incorporated
in the Children Act, 1908 : 8 Edw. VIL
e 07, Priv,

(0) Rules were made Nov. 27, 1907, as to
the appointment and duties of probation
officers and as to reports by them (St. R
& O. 1907, No. 45).

(p) Se. 8, 9 make the modifications

67),  Ireland. S, 1

als with rrpt-lll. &e.

L IR 36 & 36
e |-"i; 5 & BO
o, 48 ; BT & O8

12.

(g) 20 &30V
e 21;
3

4 c.

(r] l nder the S ry Jurisdiction
Act, 1879 (42 & 43 Viet. ¢, 49), 5. 49, child
meant & person under twelve, and young
person & person of twelve and under six-
teen.  This definition is altered by &
128 of the Children Act, 1908,
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The expression “guardian” in relation to a child, young person, or
youthful offender, includes any person who, in the opinion of
the Court having cognizance of any case in relation to the
child, young person, or youthful offender, or in which the child,
young person, or youthful offender is concerned, has for the time
being the charge of or control over the child, young person, or
youthfu] offender ;

The expression “ legal guardian,” in relation toan infant, child, young
person, or youthful offender, means a person appointed, according
to law, to be his guardian by deed or will, or by order of a Court of
competent jurisdiction.’

Youthful offender means an offender under the age of sixteen,

By sect. 102-(1) * A child () shall not be sentenced to imprison
ment or penal servitude for any offence, or committed to prison in
default of payment of a fine, damages, or costs,

(2) A young person (s) shall not be sentenced to penal servitude for
any offence.

(3) A young person shall not be sentenced to imprisonment for an
offence, or committed to prison in default of payment of a fine, damages,
or costs, unless the Court certifies that the young person is of so unruly
a character that he cannot be detained in a place of detention provided
under this Part of this Act (¢), or that he is of so depraved a character
that he is not a fit person to be so detained * (u).

For sect. 103, abolishing capital punishment of children or young
persons, vide ante, p. 205.

By sect. 104, * Where a child or young person is convicted on indict-
ment of an attempt to murder, or of manslaughter, or of wounding with
intent to do grievous bodily harm, and the Court is of opinion that no
punishment which, under the provisions of this Act, it is authorised to
inflict is sufficient, the Court may sentence the offender to be detained
for such period as may be specified in the sentence ; and where such a
sentence is passed, the child or young person shall during that period,
notwithstanding anything in the other provisions of this Act, be liable
to be detained in such place and on such conditions as the Secretary of
State may direct, and whilst so detained shall be deemed to be in legal
custody * (v).

By sect. 106, * Where a child or young person is convicted of an
offence punishable, in the case of an adult, with penal servitude or
imprisonment, or would, if he were an adult, be liable to be imprisoned
in default of payment of any fine, damages, or costs, and the Court
considers that none of the other methods in which the case may legally
be dealt with is suitable, the Court may, in lieu of sentencing him to
imprisonment or committing him to prison, order that he be committed
to custody in a place of detention provided under this Part of this Act (w),

(rr) Defined s, 131, tion under ss. 103, 104,

(5) Ibid. (w) Provided by the police authority
(1) See s, 106, 108, under s 108. By s 109 the order or
() Defined by s, 44, judgment committing the offender is o

(v) 8 1056 empowers the Secretary of  sufficient authority for his detention.
State to release on licence children in deten-
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and named in the order for such term as may be specified in the order, not
exceeding the term for which he might, but for this Part of this Act, be
t 1 nt or ¢ itted to prison, nor in any case
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to impr
exceeding one month.’

By sect. 107, * Where a child or young person charged with any
offence is tried by any Court, and the Court is satisfied of his guilt, the
Court shall take into consideration the manner in which under the pro-
visions of this or any other Act enabling the Court to deal with the case,
the case should be dealt with, namely, whether—

(@) by dismissing the charge ; or

(b) by discharging the offender on his entering into a recognisance ; or

() by so discharging the offender and placing him under the super-

vision of a probation officer (vide 5. 60) ; or

(d) by committing the offender to the care of a relative or other fit

person ; or

(¢) by sending the offender to an industrial school (vide s, 58) ; or

(/') by sending the offender to a reformatory school (vide 8. 57); or

(9) by ordering the offender to be whipped () ; or

(4) by ordering the offender to pay a fine (y), damages, or costs ; or

(¢) by ordering the parent or guardian of the offender to pay a fine,

damages, or costs (vide 5. 99 (1)); or

(j) by ordering the parent or guardian of the offender to give security

for his good behaviour (vide 8. 99 (2)) ; or

(k) by committing the offender to custody in a place of detention pro-

vided under this part of this Act (vide ss. 103, 104, 108) ; or

() where the offender is a young person, by sentencing him to

imprisonment (vide s. 102 (3)) ; or
(m) by dealing with the case in any other manner in which it may be
legally dealt with :
Provided that nothing in this section shall be construed as authorising
the Court to deal with any case in any manner in which it could not
deal with the case apart from this section’ (z).

Industrial Schools. By sect. 58 (a), (2)  Where a child apparently under
the age of twelve years is charged before a Court of Assize or Quarter
Sessions or a Petty Sessional Court, with an offence punishable in the case
of an adult by penal servitude or a less punishment, the Court if satisfied
on inquiry that it is expedient so to deal with the child, may order him
to be sent to a certified industrial school * (b).

(7) Where under this section a Court is empowered to order a child
to be sent to a certified industrial school the Court, in lieu of ordering

(x) Ante, p. 2

(5) Framed on 20 & 30 Viet. e, 118, 8. 15 ;
(y) Ante, p.

I Edw. VIL ¢ 15, s 6. Children not

(z) The |mm~u means that the legal
authority for the mode of dealing with the
case solected must be found in another
seetion of the Act or in some other statute
or the common law.

(a) Ss. 44 56 deal with the definition,
certitication, and inspection of re formatory
and industrial schools.

apparently of the age of twelve or thirteen
not previously convicted who are charged
before Courts of summary jurisdiction with
such offences may be sent to an industrial
school subject to a power by the Seeretary
of State to transfer them to a reformatory,
w68, subs. 3. Industrinl school is defined
by s 44 of the Act of 1908,
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him to be so sent, may in accordance with the provisions of Part 11. of
this Act (), make an order for the committal of the child to the care of a
relative or other fit person named by the Court, and the provisions of
that Part shall, so far as applicable, apply as if the order were an order
under that Part.

By sect. 60, ‘ Where under the provisions of this part of this Act an
order is made for the committal of a child or young person to the care
of a relative or other fit person named by the Court, the Court may in
addition to such order make an order under the Probation of Offenders
Act, 1907 (ante, p. 227), that the child or young person be placed under
the supervision of a probation officer :

Provided that the recognizance into which the child, if not charged
with an offence, or the young person is required to enter, shall bind him
to appear and submit to the further order of the Court.’

A child ordered to be detained under thig or following sections con-
tinues to be subject to the order during the whole period of detention,
even though he attains the age of fourteen before it has expired (d).

Reformatories. By sect, 57, (1) * Where a youthful offender, who in
the opinion of the Court before which he is charged is twelve years of uge
or upwards but less than sixteen years of age, is convicted, whether on
indictment or by a Petty Sessional Court, of an offence punishable, in the
case of an adult, with penal servitude or imprisonment, the Court may,
in addition to or in lieu of sentencing him according to law to any other
punishment, order that he be sent to a certified reformatory school :

Provided that where the offei-der is ordered to be sent to a certified
reformatory school he shall not in addition be sentenced to imprisonment.

(2) Where such an order has been made in respect of a youthful
offender of the age of fourteen years or upwards, and no certified reform-
atory school can be found the managers of which are willing to receive
him, the Secretary of State may order the offender to be brought before
the Court which made the order or any Court having the like juris
diction, and that Court may in lieu of the detention order make such
order or pass such sentence of imprisonment as the Court may determine,
80 however that the order or sentence shall be such as might have been
originally made or passed in respect of the offence.’

Power to send Offenders conditionally pardoned to Reformatory
Schools.- - By sect. 84, * Where a youthful offender has been sentenced to
imprisonment or penal servitude, and has been pardoned by His Majesty
on condition of his placing himself under the care of some charitable institu-
tion for the reception and reformation of youthful offenders, the Secretary
of State may direct him, if under the age of sixteen years, to be sent to a
certified reformatory school, the managers of which consent to receive
him, for a period of not less than three and not more than five years,
but not in any case extending beyond the time when he will in the opinion
of the Secretary of State attain the age of nineteen years ; and thereupon
the offender shall be subject to all the provisions of this Part of this Act,

(¢) Relating to cruclty, &c., post, pp. 912 (d) See . 44 (1), definition of child
ol seq.
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as if he had been originally sentenced to detention in a certified reform-
atory school” (¢).

By sect. 61, ‘An order of a Court ordering a youthful offender or
child to be sent to and detained in a certified school (in this Act referred
to as a detention order), may, if the Court think fit, be made to take
effect either immediately or at any later date specified therein, regard
being had to the age or health of the youthful offender or child.’

By sect. 62, (1) “The school to which a youthful offender or child is
to be sent under a detention order shall be such school as may be specified
in the order, being some certified school (whether situate within the
jurisdiction of the Court making the order or not) the managers of which
are willing to receive the youthful offender or child :

Provided that if it is found impossible to specify the school in the
detention order, the school shall, subject to the provisions of this Act
with respect to the determmation of the place of residence of a youthful
offender or child, be such as a justice having jurisdiction in the place
where the Court which made the order sat may by endorsement on the
detention order direct’ (/).

By sect. 63, 1f—

(a) adetention order ismade but is not to take effect immediately ; or,
(b) at the time specified for the order to take effect the youthful
offender or child is unfit to be sent to a certified school ; or,
(e) the school to which the youthful offender or child is to be sent
cannot be ascertained until inquiry has been made,
the Court may make an order committing him either to custody in any
place to which he might be committed on remand under Part V. of this
Act (g), or to the custody of a relative or other fit person to whose care he
might be committed under Part I1. of this Act (4), and he shall be kept in
that custody accordingly until he is sent to a certified school in pursuance
of the detention order.

By sect. 64, (1) “ The person by whom any youthful offender or child
ordered to be sent to a certified school is detained shall at the appointed
time deliver him into the custody of the constable or other person respon-
sible for his conveyance to school, who shall deliver him to the superinten-
dent or other person in charge of the school in which he is to be detained,
together with the order or other document in pursuance of which the
offender or child was detained and is sent to the school.

(2) The detention order in pursuance of which the _\'outMul‘oﬂenJcr
or child is sent to a certified school shall be a sufficient authority for his
conveyance to and detention in the school or any other school to which
he is transferred under this Part of this Act’ (7).

By sect. 65, ‘ The detention order shall specify the time for which the
youthful offender or child is to be detained in the school, being—

(a) in the case of a youthful offender sent to a reformatory school,
not less than three and not more than five years, but not in any case

(¢) Framed from 20 & 30 Vict. e, 117,  the police authority under ss. 108, 109,

8 32, (h) Vide s. 20, post, p. 915 et seq., * 11l
(7) Subsect. 2 provides for cases of treatment of Children,

children who are physically or mentally (¢) Framed from 29 & 30 Viet. e. 117,

defective, 8 15; 20 & 30 Viet. c. 118, 8. 22; 66 & 57
(g) i.e. & place of detention provided by  Viet. c. 48, 8. 2,




T

CHAP. VIL]. Punishment of Persons under Sixteen. 235

extending beyond the time when the youthful offender will, in the opinion
of the Court, attain the age of nineteen years ; and

(b) in the case of a child sent to an industrial school, such time as
to the Court may seem proper for the teaching and training of the child,
but not in any case extending beyond the time when the child will, in
the opinion of the Court, attain the age of sixteen years ’ (j).

By sect. 66, (1) The Court or justice, in determining the certified
school to which a youthful offender or child is to be sent, shall endeavour
to ascertain the religious persuasion to which the offender or child belongs,
and the detention order shall, where practicable, specify the religious
persuasion to which the offender or child appears to belong, and a school
conducted in accordance with that persuasion shall, where practicable,
be selected (k).

(3) Where an order has been made for sending a youthful offender
or child to a certified school which is not conducted in accordance with
the religious persuasion to which the offender belongs, the parent, legal
guardian, nearest adult relative, or person entitled to the custody of the
offender or child may apply

(a) If the detention order was made by a Petty Sessional Court,

to a Petty Sessional Court acting in and for the place in and
for which the Court which made the order acted ; and

(b) in any other case, to the Secretary of State,
to remove or send the offender or child to a certified school conducted
in accordance with the offender’s or child’s religious persuasion, and
the Court or Secretary of State shall, on proof of the offender’s or child’s
religious persuasion, comply with the request of the applicant :

Provided that—

(i) the application must be made before the offender or child has
been sent to a certified school, or within thirty days after his
arrival at the school ; and

(ii) the applicant must show to the satisfaction of the Court or
Secretary of State that the managers of the school named by
him are willing to receive the offender or child (/):

(iii) nothing in this section shall be construed as preventing any
such person as aforesaid from making an application to the
Secretary of State after the expiration of the said period of
thirty days to exercise the powers of transfer conferred on
him by the other provisions of this Act.

Sect. 67 empowers the managers to release children or youthful
offenders on licence (with the consent of the Secretary of State), and
provides as to the conditions of the licence, and for forfeiture or breach
of conditions (m).

By sect. 68—(1) ¢ Every youthful offender sent to a certified reforma-
tory school shall, on the expiration of the period of his detention, if

(j) Framed from 29 & 30 Vict. c. 118, (1) Framed from 29 & 30 Vict. . 117, ss, 14,

8. 18; 56 & 57 Viet. c. 48, 5. 1. 16; c. 118, ss. 18, 20
(k) Subsect, 2 provides for visits to the (m) Framed from 29 & 30 Vict. ¢. 117,
youthful offender by a minister of the s 18; c. 118, 8 17; & 40 Viet. ¢. 79,

persuasion. s 14,




236 Of Punishments. [BOOK 1.

that period expires before he attains the age of nineteen vears, remain up
to the age of nineteen under the supervision of the managers of the school.
(2) Every child sent to an industrial school shall, from the expira-
tion of the period of his detention, remain up to the age of eighteen under
the supervision of the managers of the school ().
(3) The managers may grant to any person under their supervision
a licence in the manner provided by this Part of this Act, and may
revoke any such licence, and recall any such person to the school; and any
person so recalled may be detained in the school for a period not exceeding
three months, and may at any time be again placed out on licence :
Provided that
(@) a person shall not be so recalled unless the managers are of opinion
that the recall is necessary for his protection ; and
(b) the managers shall send to the chief inspector of reformatory
and industrial schools an immediate notification of the recall
of any person, and shall state the reasons for his recall ; and
(¢) they shall again place the person out as soon as possible, and at
latest within three months after the recall, and shall forthwith
notify the chief inspector that the person has been placed out.
(4) A licence granted to a youthful offender or child before the expira-
tion of his period of detention shall, if he is liable to be under supervision
in accordance with this section, continue in force after the expiration of that
period, and may be revoked in manner provided by this Part of this Act.
(5) The Secretary of State may at any time order that a person under
supervision under this section shall cease to be under such supervision (o).
By sect. 69, (1) The Secretary of State may at any time order a
youthful offender or a child to be discharged from a certified school,
either absolutely or on such conditions as the Secretary of State approves,
and may, where the order of discharge is conditional, revoke the order
on the breach of any of the conditions on which it was granted, and
thereupon the youthful offender or child shall return to school, and if he
fails to do so he and any person who knowingly harbours or conceals
him or prevents him from returning to school shall be liable to the same
penalty as if the youthful offender or child had escaped from the school.
(2) The Secretary of State may order—

(@) a youthful offender or child to be transferred from one certified
reformatory school to another, or from one certified industrial
school to another ;

(b) a youthful offender under the age of fourteen years detained in
a certified reformatory school to be transferred to a certified
industrial school ;

(¢) a child over the age of twelve years detained in a certified indus-
trial school, who is found to be exercising an evil influence over
the other children in the school, to be transferred to a certified
reformatory school ;

(n) This does not apply to children sent 3, 4. By subs. 6 parents may not exercise
to industrial schools to enforce an attend-  their parental rights so as to interfere with
ance order (proviso to subs. 2). the supervision of the managers.

(0) Framed on 57 & 58 Vict. c. 33, ss. 1,
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80 however that the whole period of the detention of the offender or child
shall not be increased by the transfer.

(3) Where a youthful offender or child is detained in a certified school
in one part of the United Kingdom, the central authority for that part
of the United Kingdom may, subject to the provisions of this section,
direct the youthful offender or child to be transferred to a certified school
in another part of the United Kingdom if the central authority for that
other part consents.

For the purpose of this provision central authority means the Secretary
of State, the Secretary for Scotland, or the Chief Secretary, as the case
may be " (p).

By sect. 70, “If any youthful offender or child detained in or placed
out on licence from a certified school, or a person when under the super-
vision of the managers of such a school, conducts himself well, the
managers of the school may, with his own consent, apprentice him to,
or dispose of him in, any trade, calling, or service, including service in
the Navy or Army, or by emigration, notwithstanding that his period of
detention or supervision has not expired; and such apprenticing or
disposition shall be as valid as if the managers were his parents :

Provided that where he is to be disposed of by emigration, and in any
case unless he has been detained for twelve months, the consent of the
Secretary of State shall also be required for the exercise of any power
under this section’ (¢).

Secr. X,—DETENTION IN BORSTAL INSTITUTIONS OF OFFENDERS
BETWEEN SIXTEEN AND TWENTY-THREE,

By the Prevention of Crime Act, 1908 (8 Edw. VIL ¢, 59), s. 1—
(1) “Where a person is convicted on indictment of an offence for which
he is liable to be sentenced to penal servitude or imprisonment, and it
appears to the Court—

(a) that the person is not less than sixteen nor more than twenty-one

years of age ; and

(b) that, by reason of his criminal habits or tendencies, or association

with persons of bad character, it is expedient that he should be
subject to detention for such term and under such instruction
and discipline as appears most conducive to his reformation
and the repression of crime,
it shall be lawful for the Court, in lieu of passing a sentence of penal
servitude or imprisonment, to pass a sentence of detention under penal
discipline in a Borstal Institution (r) for a term of not less than one year
nor more than three years :

Provided that before passing such a sentence, the Court shall consider
any report or representations which may be made to it by or on behalf
of the Prison Commissioners as to the suitability of the case for treatment
in a Borstal Institution, and shall be satisfied that the character,
state of health, and mental condition of the offender, and the other

(p) Framed on 290 & 30 Viet. e. 117, & 19; c. 118, 8. 28; 566 & 57 Vict. c. 48,
8.17; c. 118, ss. 42, 43. %)
(g) Framed on 20 & 30 Viet. c. 117, (r) Defined s. 4, post, p. 238,
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circumstances of the case, are such that the offender is likely to profit
by such instruction and discipline as aforesaid.

(2) The Secretary of State may by order direct that this section shall
extend to persons apparently under such age not exceeding the age of
twenty-three (s) as may be specified in the order, and upon such an order
being made this section shall, whilst the order is in force, have effect as
if the specified age were substituted for ** twenty-one ™ :

Provided that such an order shall not be made until a draft thereof
has lain before each House of Parliament for not less than thirty days
during the session of Parliament, and if either House, before the expira-
tion of that period, presents an address to His Majesty against the draft
or any part thereof, no further proceedings shall be taken thereon, but
without prejudice to the making of any new draft order.”

Substitution of Borstal Institution for Reformatory.—Sect. 2. < Where
a youthful offender sentenced to detention in a reformatory school (¢)
is convicted under any Act before a Court of Summary Jurisdiction of
the offence of committing a breach of the rules of the school, or of inciting
to such a breach, or of escaping from such a school, and the Court might
under that Act sentence the offender to imprisonment, the Court may,
in lieu of sentencing him to imprisonment, sentence him to detention in
a Borstal Institution for a term not less than one year nor more than
three years, and in such case the sentence shall supersede the sentence of
detention in a reformatory school.”

Transfer from Prison to Borstal Institution.—Sect. 3. ‘ The Secretary
of State may, if satisfied that a person undergoing penal servitude or
imprisoned in consequence of a sentence passed either before or after the
passing of this Act, being within the limits of age within which persons
may be detained in a Borstal Institution, might with advantage be
detained in a Borstal Institution, authorise the Prison Commissioners to
transfer him from prison to a Borstal Institution, there to serve the whole or
any part of the unexpired residue of his sentence, and whilst detained in,
or placed out on licence from, such an institution, this Part of this Act shall
apply to him as if he had been originally sentenced to detention in a
Borstal Institution.’

Sect. 4.—(1) ¢ For the purposes of this Part of this Act the Secretary
of State may establish Borstal Institutions (), that is to say, places in
which young offenders whilst detained may be given such industrial
training and other instruction, and be subjected to such disciplinary
and moral influences as will conduce to their reformation and the preven-
tion of crime, and for that purpose may, with the approval of the Treasury,
authorise the Prison Commissioners either to acquire any land or to erect or
acquire any building or to appropriate the whole or any part of any land or
building vested in them or under their control, and any expenses incurred
under this section shall be paid out of moneys provided by Parliament.

(2) The Secretary of State may make regulations for the rule and

(s) Recommended by the Prison Com- coln Prisons under special rules of July,
missioners (Parl. Pap. 1908, c. 3738, p. 26). 1906 (St. R. & 0. 1906, No. 525), and in

(t) Vide ante, p. 233. certain other prisons, See Prison Com-

(u) Up to 1908 offenders were dealt with — missioners’ Report (Parl. Pap. 1008, c. 3738,
on the Borstal system in Borstal and Lin-  pp. 14-26).

S
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management of any Borstal Institution, and the constitution of a visiting
committee thereof, and for the classification, treatment, and employment
and control of persons sent to it in pursuance of this Part of this Act,
and for their temporary detention until arrangements can be made for
sending them to the institution, and, subject to any adaptations, alter-
ations, and exceptions made by such regulations, the Prison Acts, 1865
to 1898 (including the penal provisions thereof), and the rules thereunder,
shall apply in the case of every such institution as if it were a prison.’

Sect. 5.—(1) ‘Subject to regulations by the Secretary of State, the
Prison Commissioners may at any time after the expiration of six months,
or, in the case of a female, three months, from the commencement of
the term of detention, if satisfied that there is a reasonable probability
that the offender will abstain from erime and lead a useful and industrious
life, by licence permit him to be discharged from the Borstal Institution
on condition that he be placed under the supervision or authority of any
society or person named in the licence who may be willing to take charge
of the case.

(2) A licence under this section shall be in force until the term for
which the offender was sentenced to detention has expired, unless sooner
revoked or forfeited.

(3) Subject to regulations by the Secretary of State, a licence under
this section may be revoked at any time by the Prison Commissioners,
and where a licence has been revoked the person to whom the licence
related shall return to the Borstal Institution, and if he fails to do so
S may be apprehended without warrant and taken to the institution.

(4) If a person absent from a Borstal Institution under such a licence
escapes from the supervision of the society or person in whose charge
he is placed, or commits any breach of the conditions contained in the
licence, he shall be considered thereby to have forfeited the licence.

(5) A Court of Summary Jurisdiction for the place where the Borstal
Institution from which a person has been placed out on licence is situate
or where such a person is found may, on information on oath that the
licence has been forfeited under this section, issue a warrant for his
apprehension, and he shall, on apprehension, be brought before a Court
of Summary Jurisdiction, which, if satisfied that the licence has been
forfeited, may order him to be remitted to the Borstal Institution, and
may commit him to any prison within the jurisdiction of the Court until
he can conveniently be removed to the institution,

(6) The time during which a person is absent from a Borstal Institu-
tion under such a licence shall be treated as part of the time of his deten-
tion in the institution : Provided that where that person has failed to
return to the institution on the licence being forfeited or revoked, the time
which elapses after his failure so to return shall be excluded in computing
the time during which he is to be detained in the institution.

(7) A licence under this section shall be in such form and shall contain
mfwsh conditions as may be prescribed by regulations made by the Secretary
of State.”

Supervision after Expiration of Term of Sentence.—Sect, 6.—(1)  Every
person sentenced to detention in a Borstal Institution shall, on the

i
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expiration of the term of his sentence, remain for a further period of
six months under the supervision of the Prison Commissioners,

(2) The Prison Commissioners may grant Lo any person under their
supervision a licence in accordance with the last foregoing section, and
may revoke any such licence and recall the person to a Borstal Institution,
and any person so recalled may be detained in a Borstal Institution for
a period not exceeding three months, and may at any time be again
placed out on licence :

PI’OVIdl‘d that a person shall not be so recalled unless the Prison
O s are of opinion that the recall is necessary for his protection,
and they shall again placo him out on licence as soon as possible and at
latest within three months after the recall, and that a person so recalled
shall not in any case be detained after the expiration of the said period
of six months’ supervision.

(3) A licence granted to a person hefore the expiration of his sentence
of detention in a Borstal Institution shall, on his becoming liable to be
under supervision in accordance with this section, continue in force
after the expiration of that term, and may be revoked in manner provided
by the last foregoing section.

(4) The Secretary of State may at any time order that a person under
supervision under this section shall cease to be under such supervision,”

Transfer from Borstal Institution to Prison.—Sect. 7. * Wherea person
detained in a Borstal Institution is reported to the Secretary of State by
the visiting committee of such institution to be incorrigible, or to be
exercising a bad influence on the other inmates of the institution, the
Secretary of State may commute the unexpired residue of the term of
detention to such term of imprisonment, with or without hard labour,
as the Secretary of State may determine, but in no case exceeding such
unexpired residue.”

Sect. 8. * Where a society has undertaken the duty of assisting or
supervising persons discharged from a Borstal Institution, either abso-
lutely or on licence, there may be paid to the society out of money provided
by Parliament towards the expenses of the society incurred in connection
with the persons so discharged such sums on such conditions as the
Secretary of State, with the approval of the Treasury, may recommend.’

Transfer from one Part of British Islands to Another.—Sect. 9. * Where
a person has been sentenced to detention in a Borstal Institution in one
part of the United Kingdom, the Secretary of State, the Secretary for
Scotland, or the Lord Lieutenant of Ireland, as the case may be, may,
as authority under this Act for that part of the United Kingdom, direct
that person to be removed to and detained in a Borstal Institution in
another part of the United Kingdom, with the consent of the authority
under this Act for that other part.”

Secr. XI.—PREVENTIVE DETENTION OF HABITUAL CRIMINALS,

By the Prevention of Crime Act, 1908 (8 Edw. VII. ¢. 59), which came
into force on August 1, 1909 (vide s. 10 (2)).
Sect. 10.—(1) ‘Where a person is convicted on indictment of a crime,
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committed after the passing of this Act, and subsequently the offender
admits that he is or is found by the jury to be a habitual criminal (v),
and the Court passes a sentence of penal servitude, the Court, if of
opinion that by reason of his criminal habits and mode of life it is
expedient for the protection of the public that the offender should be
kept in detention for a lengthened period of years, may pass a further
sentence ordering that on the determination of the sentence of penal
servitude he be detained for such period not exceeding ten nor less than
five years, as the Court may determine, and such detention is herein-
after referred to as preventive detention, and a person on whom
such a sentence is passed shall, whilst undergoing both the sentence of
penal servitude and the sentence of preventive detention, be deemed
for the purposes of the Forfeiture Act, 1870 (vv), and for all other
purposes, to be a person convicted of felony.

(2) A person shall not be found to be a habitual eriminal unless the
jury finds on evidence

(a) that since attaining the age of sixteen years he has at least three

times previously to the conviction of the crime charged in the said
indictment, been convicted of a crime, whether any such previous
conviction was before or after the passing of this Act, and he is
leading persistently (w) a dishonest or criminal life ; or

(b) that he has on such a previous conviction been found to be a

habitual criminal and sentenced to preventive detention.

(3) In any indictment under this section it shall be sufficient, after
charging the crime, to state that the offender is a habitual criminal.

(4) In the proceedings on the indictment the offender shall in the first
instance be arraigned on so much only of the indictment as charges the
crime, and if on arraignment he pleads guilty or is found guilty by the jury,
the jury shall, unless he pleads guilty to being a habitual criminal, be
charged to inquire whether he is a habitual criminal, and in that case it
shall not be necessary to swear the jury again :

Provided that a charge of being a habitual criminal shall not be
inserted in an indictment

(@) without the consent of the Director of Public Prosecutions (ww); and

(b) unless not less than seven days’ notice has been given to the proper

officer of the Court by which the offender is to be tried,and to
the offender, that it is intended to insert such a charge,
and the notice to the offender shall specify the previous convictions, and
the other grounds upon which it is intended to found the charge.

(5) Without prejudice to any right of the accused to tender evidence
as to his character and repute, evidence of character and repute may, if
the Court thinks fit, be admitted as evidence on the question whether the
accused is or is not leading persistently a dishonest or criminal life,

(v) Cf. the provisions as to habitual
drunkards, post, p. 244. Habitual of-
fenders confined in local prisons have been
separated from other offenders since 1809
See Local Prison Rules, 1899 (St. R. & 0.
1899, No. 322). In convict prisons persons
undergoing penal servitude have been
classified into ordinary and long sentence

VoL, 1.

divisions. The latter includes a * recidi-
viste ' class, Convict Prison Rules, 1905
(St. R. & 0. 1905, No. 75), ss. 1-16.
(vr) 33 & 34 Viet,
(w) See R. ». Raybou
(1) As to this office
e i

vide post, Bk. xii

R
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(6) For the purposes of this section the expression “crime” has the
same meaning as in the Prevention of Crimes Act, 1871, (34 & 35 Vict.
¢. 112), and the definition of ““crime” in that Act, set out in the schedule
to this Act (y), shall apply accordingly.”

Sect. 11. A person sentenced to preventive detention may, notwith-
standing anything in the Criminal Appeal Act, 1907 (2), appeal against
the sentence without the leave of the Court of Criminal Appeal.”

Power in Certain Cases to commute Penal Servitude to Pre-
ventive Detention.—Sect. 12. ‘Where a person has been sentenced,
whether before or after the passing of this Act, to penal servitude
for a term of five years or upwards (zz), and he appears to the Secretary
of State to have been a habitual eriminal within the meaning of this
Act, the Secretary of State may, if he thinks fit, at any time after three
years of the term of penal servitude have expired, commute the whole or
any part of the residue of the sentence to a sentence of preventive deten-
tion, so, however, that the total term of the sentence when so commuted
shall not exceed the term of penal servitude originally awarded.”

Effect and Execution of Sentence.—Sect. 13— (1) The sentence of
preventive detention shall take effect immediately on the determina-
tion of the sentence of penal servitude, whether that sentence is deter-
mined by effluxion of time or by order of the Secretary of State at
such earlier date as the Secretary of State, having regard to the circum-
stances of the case, and in particular to the time at which the conviet, if
sentenced to penal servitude alone, would ordinarily have been licensed
to be at large, may direct.

(2) Persons undergoing preventive detention shall be confined in any
prison or part of a prison which the Secretary of State may set apart for
the purpose, and shall (save as otherwise provided by this Act) be subject
to the law for the time being in force with respect to penal servitude as if
they were undergoing penal servitude :

Provided that the rules applicable to conviets and convict prisons
shall apply to persons undergoing preventive detention, and to the prisons
or parts of prisons in which they are detained, subject to such modifica
tions in the direction of a less rigorous treatment as the Secretary of State
may prescribe by prison rules within the meaning of the Prison Act,
1898 (a).

(3) Perons undergoing preventive detention shall be subjected to
such disciplinary and reformative influences, and shall be employed on
such work as may be bost fitted to make them able and willing to earn
an honest livelihood on discharge,

(4) The Secretary of State shall appoint for every such prison or part
of a prison so set apart a board of visitors, of whom not less than two
shall be justices of the peace, with such powers and duties as he may
prescribe - by such prison rules as aforesaid.”

(y) Vi “The expression * erime ' misdemeanor under the fifty-cighth sec
means, in England and Ireland, any felony  tion of the Larceny Act, 1861 (34 & 35 Vict.
or the offence of uttering false or counter- e, 112).°
feit coin, or of possessing counterfeit gold See the Act, post, Bk, xii. e, iv,
or gilver coin, or the offence of obtaining Varner, 2 Cr. App. R 177 ¢
goods or money by false pre es, or the 25T, L. R.
offence of conspiracy to defraud, or any (a) 61 & 62 Viet, ¢. 41,
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Discharge on Licence.—Sect. 14.—* (1) The Secretary of State shall,
once at least in every three years during which a persou is detained in
custody under a sentence of preventive detention, take into considera-
tion the condition, history, and circumstances of that person with a view
to determining whether he shall be placed out on licence, and, if so, on
what conditions.

(2) The Secretary of State may at any time discharge on licence a
person undergoing preventive detention if satisfied that there is a reason-
able probability that he will abstain from crime and lead a useful and
industrious life or that he is no longer capable of engaging in crime, or
that for any other reason it is desirable to release him from confinement
in prison.

(3) A person so discharged on licence may be discharged on probation,
and on condition that he be placed under the supervision or authority of
any society or person named in the licence who may be willing to take
charge of the case, or on such other conditions as may be specified in the
licence.

(4) The Directors of Conviet Prisons shall report periodically to the
Secretary of State on the conduct and industry of persons undergoing
preventive detention, and their prospects and probable behaviour on
release, and for this purpose shall be assisted by a committee at each
prison in which such persons are detained, consisting of such members of
the board of visitors and such other persons of either sex as the Secretary
of State may from time to time appoint. 5

(5) Every such committee shall hold meetings, at such intervals of
not more than six months as may_ be prescribed, for the purpose of
personally interviewing persons undergoing preventive detention in the
prison and preparing reports embodying such information respecting
them as may be necessary for the assistance of the Directors, and may at
any other times hold such other meetings, and make such special reports
respecting particular cases, as they may think necessary.

(6) A licence under this section may be in such form and may contain
such conditions as may be prescribed by the Secretary of State.

(7) The provisions relating to licences to be at large granted to
persons undergoing penal servitude shall not apply to persons under-
going preventive detention.’

Sect. 15.—' (1) The society or person under whose supervision or
authority a person is so placed shall periodically, in accordance with
regulations made by the Secretary of State, report to the Secretary of
State on the conduct and circumstances of that person. i

(2) A licence under this part of this Act may be revoked at any time
by the Secretary of State, and where a licence has been revoked, the
person to whom the licence related shall return to the prison, and, if he
fails to do so, may be apprehended without warrant and taken to prison.

(3) If a person absent from prison under such a licence escapes from
the supervision of the society or person in whose charge he is placed. or
commits any breach of the conditions contained in the licence, he shall be

considered thereby to have forfeited the licence, and shall be taken back
to prison.

9
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(4) A Court of Summary Jurisdiction for the place where the prison
from which a person has been discharged on licence is situate, or
where such a person is found, may, on information on oath that the
licence has been forfeited under this section, issue a warrant for
his apprehension, and he shall, on apprehension, be brought before
a Court of Summary Jurisdiction, which, if satisfied that the licence
has been forfeited, shall order him to be remitted to preventive deten-
tion, and may commit him to any prison within the jurisdiction of the
Court until he can conveniently be removed to a prison or part of a prison
set apart for the purpose of the confinement of persons undergoing
preventive detention.

(5) The time during which a person is absent from prison under
such a licence shall be treated as part of the term of preventive
detention.

Provided that, where such person has failed to return on the
licence being forfeited or revoked, the time which elapses after his
failure so to return shall be excluded in computing the unexpired
residue of the term of preventive detention.’

Absolute Discharge.—Sect. 16, ‘ Without prejudice to any other
powers of discharge, the Secretary of State may at any time discharge
absolutely any person discharged conditionally on licence under this
Part of this Act, and shall so discharge him at the expiration of five years
from the time when he was first discharged on licence if satisfied that he
has been observing the conditions of his licence and abstaining from
crime” (b).

Seer. XIL—DerentioN oF Hasrrvan DRUNKARDS,

The following enactments provide for special treatment of « lenders
who are habitual drunkards.

* Habitual drunkard means a person who, not being am o to any
jurisdiction in lunacy, is notwithstanding, by reason of I ual intem
perate drinking of intoxicating liquor, at times dangerous to himself or
herself or to others, or incapable of managing himself or herself and his or
her affairs’ (¢).

By the Inebriates Act, 1898 (61 & 62 Vict. c. 60), sect. 1, (1) Where a
person is convicted (d) on an indictment of an offence punishable with
imprisonment or penal servitude, if the Court is satisfied from the
evidence (¢) that the offence was committed under the influence of
drink, or that drunkenness was a contributory cause of the offence (/).
and the offender admits that he is, or is found by the jury to be,
an habitual drunkard, the Court may, in addition to or in substitution

(b) 8s. 16, 17 adapt the Act to Scotland  Ir. Rep. 577.
and Ireland. 8. I8 (2) fixes the com- (¢) Queere, including the depositions. So
mencement of the Act, Aug. 1, 1909, held in R. v. Mehan, ubi sup.  Palles, C.B.,
() 42 & 43 Vict. c. 19, s. 3, incorporated  dissented. The question seems to be for
by 61 & 62 Vict. c. 60, 8. 30. See Eaton ¢,  the Court, not for the jury.
Best [1909], 1 K.B. 632; 73 J. 1. 113, (f) As to criminal responsibility of
(d) Convicted has been held to include a  drunken persons, vide ante, p. 87.
plea of guilty. R. v, Mchan [1905], 2

—-—d
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for any other sentence, order that he be detained for a term not
exceeding three years in any state inebriate reformatory, or in any
certified incbriate reformatory the managers of which are willing to
receive him.

(2) In any indictment under this section it shall be sufficient,
after charging the offence, to state that the offender is an habitual
drunkard. In the proceedings on the indictment the offender shall,
in the first instance, be arraigned on so much only of the indictment
as charges the said offence, and if on arraignment he pleads guilty or
is found guilty by the jury, the jury shall, unless the offender admits
that he is an habitual drunkard, be charged to inquire whether he is an
habitual drunkard, and in that case it shall not be necessary to swear
the jury again.

Provided that, unless evidence that the offender is an habitual drunk
ard has been given before he is committed for trial, not less than seven
days’ notice shall be given to the proper officer of the Court by which the
offender is to be tried, and to the offender, that it is intended to charge
habitual drunkenness in the indictment,

Special powers as to habitual drunkards convicted of cruelty to
children are given by the Children Act, 1908 (8 Edw. VIL e. 67, s, 26,
post, Book IX., Chapter VIIL),

By sect. 2, (1) Any person who commits any of the offences mentioned
in the first schedule to this Act, and who within the twelve months
preceding the date of the commission of the offence has been convicted
summarily at least three times of any offences so mentioned, and who is
an habitual drunkard, shall be liable on conviction on indictment, or if
he consents to be dealt with summarily (¢), on summary conviction, to
be detained for a term not exceeding three years in any certified inebriate
reformatory the managers of which are willing to receive him (gg).

(2) The Summary Jurisdiction Act, 1879 (42 & 43 Vict. c. 49), shall
apply to proceedings under this section as if the offence charged were
specified in the second column of the first schedule to the Act’ (/).

If the accused elects to be tried on indictment under sub-sect. 2, the
Court of trial cannot impose any punishment for the offence of which
he is then convieted, but can only deal with him as an habitual drunkard.

By the Inebriates Act, 1899 (62 & 63 Viet. ¢. 35), s. 1, the costs of a
prosecution or indictment under the above section are payable out of the
local rate (vide post, Book XIL., Chapter V.).

Sects, 3-12 of the Act of 1898 provide for the establishment and
regulation of state inebriate reformatories (7), and for certification and
regulation of inebriate reformatories maintained by county or borough
councils or private (-ntl-lpnw (7).

(g) Under 42 & 43
consent is a condi
right to try summarily. (nmlni.«mnl'r of
Police Donovan [1903), 1 K.B. 895;
19 Cox, 435,

(99) But not also to |mpn~unm(-m R. v
Briggs [1909], 1 K. B. 381.

(h) Which relates to the summary trial

Vict. . 49, s, 12, the
precedent to the

of indictable offences by adults by their
consent.

(/) Prison Commissioners’ Report (Parl.
Pap., 1908, ¢, 3738), p. 58, with reference to
the State incbriate reformatories at Ayles.
bury and Warwick.

(7) See Report on working of Incbriates
Acts (Parl. Pap. 1908, ce. 4438, 4439).
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First Schedule,

Being found drunk in a highway or other
public place, whether a building or not, or on
licensed premises.

Being guilty while drunk of riotous or dis-
orderly behaviour in a highway or other public
place, whether a building or not.

Being drunk while in charge, on any highway
or other public place, of any carriage, horse,
cattle, or steam-engine.

Being drunk while in possession of any loaded
firearms,

Refusing or failing when drunk to quit
licensed premises when requested.

Refusing or failing when drunk to quit any
premises or place licensed under the Refresh-
ment Houses Act, 1860, when requested.

Being found drunk in any street or public
thoroughfare within the metropolitan police
district, and being guilty while drunk of any
riotous or indecent behaviour.

Being drunk in any street and being guilty
of riotous or indecent behaviour therein,

Being
carriage,

intoxicated while driving a hackney

Being drunk during employment as a driver
of a hackney carriage, or as a driver or con-
ductor of a stage carriage in the metropolitan
police district.

Being drunk and persisting, after
refused admission on that account, in attempt-
ing to enter a passenger steamer,

Being drunk on board a passenger steamer,
and refusing to leave such steamer when
requested (k).

All similar offences in local Acts (/).

(k) By the Licensing Act, 1902 (2 Edw.
VIL e. 78, s 2 (3)), there is added to the
schedule the offence of being drunk in a
highway or public place or on licensed
premises while in charge of a child appar-
ently under the age of seven.

Viet. c.

Vict. 35, ss.

being |

381 (8); 6_& 7 Will. 1V, «.
5 & 6 Viet, ¢. 24, . 15 (Dublin) ; 23 & 24
107, s. 42 (L).
enactments relating to Scotland, 25 & 26

and re [llmul by

[BOOK 1.

Licensing Act, 1872
- (36 & 36 Viet. c. 94),
8. 12.

Licensing Act, 1872
(35 & 36 Viet. c. M),
8. 18,

Refreshment Houses
Act, 1860 (23 & 24 Viet,
. 2), 8. 41,

Metropolitan Police
Act, 1839 (2 & 3 Vict.
c. 47), s. B8,

Town Police Clauses
Act, 1847 (10 & 11 Viet.
c. 89), 8. 29,

Town Police Clauses
Act, 1847 (10 & 11
Vict. c. 89), s. 61.

London  Hackney
(‘arriages Act, 1843 (6
& 7 Vict. c. 86), s. 28,

Merchant  Shipping
FAct, 1891 (57 & D8
y\m c. 60), s, 287 (k).

38, 8 12 (1);
Two scheduled

were repealed in 1903
Edw. VIL c. 25, 8. 70

19-2

¢ (1) The schedule also includes the fol-
lowing unulmrntn relating to Scotland or
Ireland : 55 & 06 Viet. ¢, 060, ss. 380,

(1), {2), which is to be read as mwrporllt od
in the above schedule (subs. 3).
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Secr, X1 —GeNeran Runes as 1o Orner PUNISHMENTS,

Persons under sixteen may not be sentenced to death or to penal
servitude for any offence.  As to the substituted penalties, vide ante,
pp. 205, 231.

Felonies.—By the Criminal Law Act, 1827 (7 & 8 Geo. 1V. ¢. 28),s. 8,
* Every person convicted of any felony, not punishable with death (m), shall
be punished in the manner preseribed by the statute or statutes specially
relating to such felony (n) ; and every person convicted of any felony, for
which no punishment hath been or hereafter may be specially provided,
shall be deemed to be punishable under this Act, and shall be liable, at
the discretion of the Court, to be transported beyond the seas for the
term of seven years or to be imprisoned for any term not exceeding two
vears : (nn)

By sect. 11 (0), * If any person shall be convicted of any felony not
punishable with death, committed after a previous conviction of felony (p),
such person shall on such subsequent conviction be liable . . . to be
transported beyond the seas(q) for life, or for any term not less than
seven vears . . ().

These provisions do not apply to persons under sixteen (vid2 ante,

231).

By the Larceny Act, 1861 (24 & 25 Viet. ¢, 96), . 7 (s), * Whosoever
shall commit the offence of simple larceny after a previous conviction
for felony, whether such conviction shall have taken place upon an indiet
ment, or under the provisions of the Aet 18 & 19 Viet. e. 126 (¢), shall be
liable, at the discretion of the Court, to be kept in penal servitude for any
term not exceeding ten years . (u), or to be imprisoned . . . and,
if a male under the age of sixteen years, with or without whipping’ ("

Larceny after Conviction of an lndictable Misdemeanor, —Sect. 8
* Whosoever shall commit the offence of simple larceny, or any offence
hereby made punishable like simple larceny (w) after having been

(m) See ante, p. 206, tion of felony was reduced to a term of
(n) For the special statutes, seo the  penal servitude for not less than four nor
titles relating to particular felonies, . This enactment was
(nn) As to minimum term of penal servi-
tude uml m to hard labour, wide ante,
pp. 211,

& 2 05,
placed by that set out in the text,
(1) Ih 18 & 19 Vict. c. 126, justices of
(0) A llk |n"u\|-|un is made as to Ircland  the peace might conviet persons guilty of
by 9 Geo. 1V 21, larceny, &e., summarily, and this clause

(p) \|||)1|'«||u| as to ‘larceny’ by the  renders persons so convicted, who after-
enactments  specified infra, and wards are guilty of larceny, liable to the
certain coinage offences by 24 & same punishment as if they had been pre-
¢. 99, es. 12, 21, viously convicted upon an indictment for

(q) Now penal servitude, vide ante, felony. It is superseded by the Summary

(r) Now not less than three ye Jurisdiction Act of 1870 (42 & 43 Vict. c. 49).
imprisonment with or m(hnu' ha (1) As to other punishments, s
fm not more than two b 55 Viet. c. 69, s. 1, ante, pp. 211

69, 8. 1 (ante, pp. 2). res as to police supervision, sce ante
uf the section was repealed, as to whip- (v) The omitted portions we 'l
ping in 1888 (8. L. R.), and as to minimum 1893 (8. |4 R. No. 2).  As to whipping, sce
term of imprisonment in 1893 (S. L. R.  ante, p. 215,
No. 2). (w) 'lhul is by ss. 31, 32, 33, and 36,

(s) By s 12 of the Penal Servitude Act, 8. 8 does not appl A conviction under
1853 (16 & 17 Viet. ¢. 99), the punishment s, 88 for false pretences. R. v. Horn, 15
in case of larceny after a previous convie-  Cox, 205,
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previously convicted of any indictable misdemeanor punishable under
this Act, shall be liable, at the discretion of the Court, to be kept in penal
servitude for any term not exceeding seven years . . . or to be imprisoned
. . . and, if a male under the age of sixteen years, with or without
whipping " (z).

Larceny after Two Summary Convictions.—Sect. 9. * Whosoever
shall commit the offence of simple larceny, or any offence hereby made
punishable like simple larceny, after having been twice summarily
convicted of any of the offences punishable upon 'y conviction,
under the provisions contained in . . . the Act of the session held
in the tenth and eleventh years of Queen Victoria, chapter eighty-
two, . . . or in this Act or the Malicious Damage Act, 1861 (24 & 25
Viet. ¢, 97) (whether each of the convictions shall have been in
respect of an offence of the same description or not, and whether such
convictions or either of them shall have been or shall be before or
after the passing of this Act), shall be guilty of felony, and being con-
victed thereof shall be liable, at the discretion of the Court, to be kept
in penal servitude for any term not exceeding seven years. . .or to be
imprisoned . . . and, if a male under the age of sixteen years, with or
k without whipping ’ (y).

i Punishment of Principals in Second Degree, and Accessories. The

i Accessories and Abettors Act, 1861 (24 & 25 Vict. ¢. 94, ss. 4, 8), and each

of the Criminal Law Consolidation Acts of 1861 (24 & 25 Vict. ¢. 96, s. 98 ;

¢, 97,806 ¢, 98,8 49; ¢ 99,8 35; and c. 100, s, 67), enact that * In

i the case of every felony punishable under this Act, every principal in

i the second degree, and every accessory before the fact, shall be punish-
{

able in the same manner as the principal in the first degree is by this Act
1) punishable (z), . . . and whosoever shall counsel, aid, or abet the com-
2] mission of any indictable misdemeanor punishable under this Act shall
1 be liable to be proceeded against, indicted, and punished as a principal

i offender ’ (a).

| Cumulative Sentences. — By the Criminal Law Act, 1827 (7 & 8
| Geo. 1V, ¢, 28), 8. 10, ‘Wherever sentence shall be passed for felony on
{ a person already imprisoned under sentence for another crime, it shall
] be lawful for the Court to award imprisonment for the subsequent offence,
| to commence at the expiration of the imprisonment to which such person
i shall have been previously sentenced ; and where such person shall be

1 () This section was new in 1861. See ¢ 92. Tt is not clear why the reference to

R. v Garland, 11 Cox, 222, The omitted
portions were repealed in 1893 (S, L. R.
No. 2), vide ante, pp. 211, 212,

() Taken from 12 & 13 Viet. . 11, s 3,
and extended so as to include persons twice
summarily convieted under 14 & 15 Viet.
e, 92, 88 3, 4, 5, & 6 (1), or the Malicious
Damage Act, 1861, or the Larceny Act,
1861, The omitted portions of s 9 were
repealed in 1803 (8. L. R. No. 2). They
included references to a number of statutes
now repealed, viz.,, 7 & 8 Geo. 1V, ce. 29,
30; 9 Geo. IV, ce, 55, 66; 11 & 12 Viet.
¢, 59; and toss. 3,4,5, and 6 of 14 & 15 Vict,

10 & 11 Viet, ¢, 82 remains, as that Act
was repealed in 1879 (42 & 43 Viet. ¢, 49,
& 05), not why 14 & 15 Viet. . 92 was
struck out, as 8. 6 is not repealed.  As to
minimum term of penal servitude, see
p- 211, As to hard labour, sce ante, p. 212,
As to whipping, see ante, p. 215,

(z) As to accessories after the fact,
vide ante, p. 126,

(a) This clause is omitted in the Coinage
Offences Act, 1861, but the omission is sup-
plied by s. 8 of the Accessories, &c., Act,
1861, ante, p. 138,

_J
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CHAP. VIL] General Rules. 249
already under sentence, either of imprisonment or of transportation (b),
the Court, if empowered to pass sentence of transportation (b), may award
such sentence for the subsequent offence, to commence at the expiration
of the imprisonment or transportation (b) to which such person shall
have been previously sentenced, although the aggregate term of
imprisonment or transportation (b) respectively may exceed the term
for which either of those punishments could be otherwise awarded.” The
rule above laid down as to felony applies at common law to misdemeanor ().

So that, where a person is convicted of several offences at the same
time, of the same kind, he may be sentenced to several terms of penal
servitude or imprisonment one after the conclusion of the other (d).
Where an indictment for perjury contained two counts charging perjury
on two different occasions but with the same object, it was held that they
were distinet offences which might, however, be included in one indict-
ment ; that a general verdict of guilty was good, and that the full punish-
ment of seven years’ penal servitude might be inflicted for each offence,
the second term to begin at the termination of the first (e).

As to the effect of conviction of a person out on ticket of leave, see
27 & 28 Vict. . 47, 8. 9, as amended by 54 & 55 Viet. c. 69, s. 3, vide ante,
p. 220.

Misdemeanors. — As a general rule all offences less than felony,
which exist at common law, and have not been regulated by any par-
ticular statute, are punishable within the discretion of the Court (f).
Fine, and imprisonment, without hard labour (ante, p. 212), are the
remaining common-law punishments in cases of misdemeanor. On
the abolition of the punishment of the pillory (¢), it was provided by
56 Geo, 111, ¢. 128,5. 2, that the Courts might pass such sentence of
fine or imprisonment, or of both, in lieu of a sentence of pillory, as to
the Court should seem proper.  Whipping also was ordinarily awarded
in former times, but it is not now adjudged except under statutory
authority. The offender may, at common law, in addition to fine
and imprisonment, be required to find sureties to keep the peace or be
of good behaviour (k).

The common-law punishments may be imposed where a statute
declares an offence to be a misdemeanor but prescribes no specific
punishment, and in cases where disobedience to the command or prohibi-
tion of a statute is held by the Courts to be a misdemeanor (7).

(b) Now penal servitude. See 20 & 21 own. Since the changes in her status and

Vict. . 3, &, 6, ante, p. 211,

(¢) R. v. Wilkes, 19 8t. Tr. 1132, R. n.
Cutbush, L. R. 2 Q.B. 379. R. ». Robin-
&on, 1 Mood. 413.  Castro v. R., 6 App. Cas.
220, Concurrent sentences of penal seryi-
tude and imprisonment are thought unde-
sirable. R, v. Jones, 1 Cr. App. R. 196. R.
v. Martin, 1 Cr. App. R. 200,

(d) R. v. Williams, 1 Leach, 529, 536,
See Gregory v. R., 15 Q.B. 974; 19 L. J.
Q.B. 366,

(e) Castro v. R., 6 App. Cas. 229.

(f) 1 Chit. Cr. L. 710, R. v. Thomas,
cas, K.B. temp. Hardw. 278, It used to
be held that a married woman could not
be fined, as she had no personalty of her

capacity effected by the Married Women's
Property Acts, the reasons for this theory
have practically, if not absolutely, dis-
appeared.

(g) Infra.

(k) R. v. Dunn, 12 Q.B. 1026. R. »
Hart, 30 St. Tr. 1131, This rule was
applied even in the case of a married
woman (R. v. Thomas, ubi sup.), although
it was considered that she could not herself
enter into a recognisance. Lee v. Lady
Baltinglas, Styles, 475, Bennet v, Watson,
3 M. & S. 1. Elsy v. Mawdit, Styles, 226,
Anon., Styles, 321.  See 1 Chit. Cr. L. 100.

(1) Vide ante, c. ii, pp. 11 et seg.
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Seer, XIV.—OpsoLere PUNISHMENTS,

Pillory.-— On conviction of misdemeanor it was not unusual to annce
the offender to the pillory (j). The punishment was recognised by the
common law, and in some cases quxud by statute (k) ; but was partially
abolished by the Pillory Abolition Act, 1816 (56 Geo. 3, c. HS) (1), and
wholly abolished in 1837 (m). By sect. 2 of the Act of 1816, * in all cases
where the punishment of the pillory has hitherto (i.e. before July 2, 1816)
formed the whole or a part of the judgment to be pronounced, it shall and
may be lawful for the Court before whom such offence is tried to pass such
sentence of fine or imprisonment, or of both, in lieu of the sentence of
pillory as to the said Court shall seem most proper ; provided that nothing
herein contained shall extend, or be construed to extend, in any manner to
change, alter, or affect any punishment which may now be by law inflicted
in respect of any offence except only the punishment of pillory.”

Stoeks. At common law 1t is said that every township was bound to
provide stocks in which the constable might confine offenders for security
but not by way of punishment. By statutes most if not all now repealed
setting in the stocks was authorised by way of punishment after con-
viction (n).

Ducking Stool.—The punishment of the ducking stool for scolds has
not been formally abolished (o).

Seer. XV.—Civin Eveeers or ConvieTion,
Treason and Felony : Forfeitures for Felony, dec.

The Forfeiture Act, 1870 (33 & 34 Vict. ¢. 23), recites that it is expedient
to abolish the forfeiture of lands and goods for treason and felony, and
to otherwise amend the law relating thereto. By sect. 1, * From and after
the passing of this Act, no confession, verdict, inquest, convietion, or
judgment of, or for any treason or felony, or felo de se, shall cause any
attainder or corruption of blood, or any forfeiture, or escheat, provided
that nothing in this Act shall affect the law of forfeiture consequent upon
outlawry * (p).

Sect. 2.  Provided nevertheless, that if any person hereafter convieted
of treason or felony, for which he shall be sentenced to death, or penal
servitude, or any term of imprisonment, with hard labour, or exceeding
twelve months, shall at the time of such conviction hold any military
or naval office, or any civil office under the Crown, or other public
employment, or any ecclesiastical benefice, or any place, office, or
emolument in any university, college, or other corporation, or be entitled
to any pension, or superannuation allowance, payable by the public,

(j) See 3 Co. Inst. 219, 1 Pike Hist. Cr. (m) By 7 Will. 1V. and 1 Vict. ¢. 23 (rep.).
vol. i. 213, 237-8; vol. ii. 285, 378. For (n) 2 Hawk. P. C. c. 73. See Andrews,
the form of the pillory and the mode of  Old Time Punishments (1890), pp. 120137,
exceuting the sentence, see Andrews, Old  where evidence is given of the use of the
Time Punishments (1890), 64-103. stocks in Anulu Saxon times.

(k) See 6 Eliz. c. 9, s. 1 (* Perjury’), (0) Vide post, Bk. xi. c. ii.

b 2:.526. (p) As ‘to procedure on outlawry, sce

(1) Eaton was pilloried for blasphemy in  Crown Office Rules, 1906, rr. 88-110;
1812, Vide 31 St. Tr. 958. Short & Mellor, Cr. Pr. (2nd ed.) 270, 526,
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or out of any public fund, such office, benefice, employment, or place,
shall forthwith become vacant, and such pension or superannuation
allowance or emolument shall forthwith determine and cease to be payable,
unless such person shall receive a free pardon from His Majesty within
two months after such conviction, or before the filling up of such office,
benefice, employment, or place, if given at a later period ; and such
person shall become, and (until he shall have suffered the punishment
to which he had been sentenced, or such other punishment as by competent
authority may be substituted for the same, or shall receive a free pardon
from His Majesty) shall continue thenceforth incapable of holding any
military or naval office, or any civil office under the Crown, or other
public employment, or any ecclesiastical benefice, or of being elected,
or sitting, or voting as a member of either House of Parliament, or of
exercising any right of suffrage or other parliamentary or municipal
franchise whatever within England, Wales, or Ireland * (¢).

By the Children Act, 1908 (8 Edw. VII. c. 67), s. 101, * The con-
viction of a child or young person shall not be regarded as a conviction of
felony for the purposes of any disqualification attaching to felony * (4¢).

Conviction of treason or felony, or outlawry, or criminal process, or
conviction of infamous crime, unless pardoned, disqualifies the offender
from serving as a juror (r).

By sect. 4 of the Act of 1870, * it shall be lawful for any such Court as
aforesaid, if it shall think fit upon the application of any person aggrieved,
and immediately after the conviction of any person for felony, to award
any sum of money, not exceeding one hundred pounds, by way of satis-
faction or compensation for any loss of property suffered by the applicant
through or by means of the said felony, and the amount awarded for
such satisfaction or compensation shall be deemed a judgment debt
due to the person entitled to receive the same from the person so con-
victed, and the order for payment of such amount may be enforced
in such and the same manner as in the case of any costs ordered by the
Court to be paid under the last preceding section of this Act ’ (s).

By sect. b, *The word * forfeiture,” in the construction of this Act,
shall not include any fine or penalty imposed on any convict by virtue
of his sentence’ (1).

By sect. 32, * Provided always that nothing in this Act shall be
deemed to alter or in any wise affect the law relating to felony in
England, Wales, or Ireland, except as herein is expressly stated.

By the Wine and Beerhouse, &e., Act, 1870 (33 & 34 Viet. ¢, 29), 5. 14,
¢ Every person convicted of felony shall for ever be disqualified from selling

spirits by retail, and no licence to sell spirits by retail shall be granted to

(g) As to ordering a person convicted of
treason or felony to pay the costs of [the
prosecution, see post, Bk xii. c. v. * Costs,’

(99) A re-cnactment of 1 Edw. VIL c. 20,

&L

(r) 33 & 34 Viet. ¢. 70, 88. 7, 10 (E); 34
& 35 Viet. c. 65, 8. 7 (I); 39 & 40 Vict.
c. 78, 8. 21 (I).

(s) See R. v. Lovett, 11 Cox, 602.

(¢) Ss. 6-30 regulate the administration,
&c., of the p of i 1

Perty

to penal servitude for treason or felony,
while they are in prison undergoing their
sentence.  The sections cease to apply
if they die or become bankrupt, or receive
a pardon (s. 7), and do not apply to
property acquired while at large on licence
(8. 30). As to these sections, see Carr v
Anderson [1903], 1 Ch. 90; 2 Ch. 279;
and Gaskell & Walters' Contract [1006]),
2 Ch. 1; and sce 8 Edw. VIL c. 15, post,
Bk. xii. ¢. v.
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any person who shall have been so convicted as aforesaid ; and if any
person shall, after having been so convicted as aforesaid, take out or
have any licence to sell spirits by retail, the same shall be void to all
intents and purposes ; and every person who, after being so convicted as
aforesaid, shall sell any spirits by retail in any manner whatever, shall
incur the penalty for doing so without a licence * (u).

In the case of convictions of felony not falling within sects. 2, 6-27 of
the Act of 1870, and in the case of conviction for misdemeanor, the civil
rights of the offender in respect of his property are not affected. But
conviction and imprisonment for crime disqualify the offender from
holding certain offices, e.g., district councillor or guardian of the poor ().

Secr. XVI—ParpoN or Remission or MiTiGATION OF PUNISHMENT,

In passing a sentence on conviction, the Court should take into
consideration all offences of a similar nature already committed by the
prisoner, and of which he admits the commission, but for which he has
not been actually tried (vv).

When a sentence involving punishment has been passed and duly
recorded, the Court of trial has no power to remit it. On appeal to the
Court of Criminal Appeal the punishment may be reduced or increased
by the appellate Court (w).

The power to pardon the offence, or commute or remit or reduce the
punishment or fine for a criminal offence, is part of the prerogative of the
Crown (), which cannot be delegated to a subject as to matters in England
and Wales (27 Hen. VIIL. ¢. 24, s. 1), and is distinct from the provisions
made under the statutes and rules relating to convict prisons and local
prisons which authorise the absolute or conditional release of offenders
before the expiration of any term of penal servitude or imprisonment
lawfully adjudged.

A. Pardon.

By virtue of the prerogative of mercy the Crown may grant a free
pardon for an offence, which restores the offender to the status which he
held before conviction (y).

A free pardon may be granted either before or after trial. Where a
pardon is granted at any one’s suggestion, the fact of the suggestion and
the name of the person making it should be in the pardon (27 Edw. I11.
st. 1, . 2); and pardons for treason, murder, or rape are not to be
granted unless the offence is specified in the pardon (13 Rich. I1. st. 2,

1; 16 Rich. 1L ¢. 6. See 1 (. & P. 456, note to R. v. Beacall).

At common law pardons must be under the Great Seal (z).

(u) See Hay v. Tower Justiocs, 24 Q.B.D.
61,

(v) For statutes, see Chronological Index
to Statutes, tit. * Disqualification.’

(ev) R v Syres, 73 J.P. 13, R n
Taylor, 2 Cr. App. R. 1738,

(w) 7 Edw. VIL c. 23, ss. 4 (3), 19,
post, Bk. xii. c. iv.

(z) The power to remit does not extend
to the penalties of pracmunire under the
Habeas Corpus Act, 1670 (31 Car. Il ¢. 2),

s 11; nor it would seem in the case of
attachment or committal in the case of
civil contempts of Court. Criminal con.
tempts of Court may be pardoned or the
sentence  remitted.  Re Bahama Islands
[1893], A.C. 138.  For other limitations
on the power to pardon, see 2 Hawk. ¢, 37.
(¥) Hay v. Tower Justices, 24 Q‘H.l). h6l.
Leyman v, Latimer, 3 Ex. D, 15, 352,  And
sce 33 & 34 Vict. c. 23, &. 2, ante, p 250,
(2) R. v. Boyes, 30 L. J. Q.B.
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Conditional Pardon.—The Crown may grant a pardon on conditions.

A conditional pardon for treason may be granted and the condition
enforced even if the convict do not assent to it (a).

A pardon granted on a void condition is void (b).

By the Criminal Law Act, 1827 (7 & 8 Geo. IV. c. 28), 5. 13 (), * Where
the King's Majesty shall be pleased to extend his royal mercy to any
offender convicted of any felony punishable with death or otherwise, and
by warrant under his royal sign manual (cc), countersigned by one of his
principal secretaries of state, shall grant to such offender either a free
or a conditional pardon, the discharge of such offender out of custody in
the case of a free pardon, and the performance of the condition in the case
of a conditional pardon, shall have the effect of a pardon under the Great
Seal for such offender, as to the felony for which such pardon shall be so
granted : provided always, that no free pardon, nor any such discharge
in consequence thereof, nor any conditional pardon, nor the performance
of the condition thereof, in any of the cases aforesaid, shall prevent or
mitigate the punishment to which the offender might otherwise be lawfully
sentenced on a subsequent conviction for any felony committed after the
granting of any such pardon.’

By the Penal Servitude Act, 1853 (16 & 17 Vict. c. 99), 8.5, * When-
ever His Majesty, or the lord lieutenant or other chief governor or gover-
nors of Ireland for the time being, shall be pleased to extend mercy to any
offender convicted of any offence for which he may be liable to the
punishment of death, upon condition of his being kept to penal servitude
for any term of years, or for life, such intention of mercy shall have the
same effect and may be signified in the same manner, and all courts,
justices, and others shall give effect thereto and to the condition of the
pardon in like manner, as in the cases where His Majesty, or the lord
lieutenant or other chief governor or governors of Ireland for the time, is
or are now pleased to extend mercy upon condition of transportation
beyond seas, the order for the execution of such punishment as His
Majesty, or the lord lieutenant or other chief governor or governors of
Ireland for the time being, may have made the condition of her, his, or
their mercy being substituted for the order for transportation” (d).

The Civil Rights of Convicts Act, 1828 (9 Geo. 1V. ¢. 32), 5. 3, after
reciting that it is expedient to prevent all doubts respecting the civil
rights of persons convicted of felonies, not capital, who have undergone
the punishment to which they were adjudged, enacts that : * Where any
offender hath been or shall be convicted of any felony not punishable
with death, and hath endured or shall endure the punishment to which
such offender hath been or shall be adjudged for the same, the punishment
so endured hath and shall have the like effect and consequences as a
pardon under the Great Seal as to the felony whereof the offender was so

CHAP. VIL

Pardon or Remission of Punishment.

(a) See 12 & 13 Vict, e. 27 (1).

(b) Canadian Prisoners’ case
3 St Tr. (N. 8.) 1034,

(¢) As to Ireland, see 9 Geo. 1V, e, 54,
s 3. As to pardon conditional on im-
prisonment, see 11 Geo. IV, & 1 Will. IV.
c. 39,8 7,

(ec) Sign manuals were used before this

[1839),

Act as authority to discharge a prisoner.
See 1 Leach, 74

(d) Similar provisions as to pardon con-
ditional on transportation are made by
5 Geo. IV, c. 84, 8. 3 (not repealed, but of
no  present importance). That section
extends to Scotland. As to Ircland, see
12 & 13 Viet, e, 27.
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convicted : provided always, that nothing herein contained, nor the
enduring of such punishment, shall prevent or mitigate any punishment
to which the offender might otherwise be lawfully sentenced on a
subsequent conviction for any other felony.’

B. Respite and Reprieve.

By respite in criminal cases is usually meant postponement of judg-
ment or sentence till a later date (¢), e.g., where a case is stated for the
consideration of the Court of Criminal Appeal, or an appeal is pending
under the Criminal Appeal Act, 1907 (/). Where judgment has been
respited for a capital offence, it may be given by subsequent justices
of gaol delivery for the same county (g).

By ‘reprieve’ is meant suspension of the execution of a sentence of
death (k) : () ex mandato regis, in exercise of the royal prerogative of
mercy ; (b) at the discretion of the Court, ez arbitrio judicis (except on
conviction of murder), to enable the offender to apply for pardon or
commutation of sentence (¢) ; (c) ex necessitate legis, where some fact is
disclosed entitling the offender to delay execution of sentence, e.g., where
a woman convicted of murder is found to be pregnant (j), or where the
offender becomes insane between judgment and execution (k).

Under the Criminal Appeal Act, 1907, the execution of a judgment,
subject to any special order, is suspended from the time of giving
notice of appeal, and where an appeal is brought by leave or of right,
until the appeal is determined (/).

e) Keen v. R, 10 Q.B. 928, & 1 \nt e 77, ss. 3, -l uulr. p- 207 ; and

(h) 2 Hawk. c. 51, 5. 8; 1 Chit. Cr. L.
758,
(i) Bee 4 Geo. TV. c. 48, and 7 Will. TV.
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CANADIAN NOTES,
OF PUNISHMENTS,

Sec. 1.—Death.

The offences to which the penalty of death is attached are as
follows:—(a) Treason, see. 74(2); (b) Levying War in Canada, sec.
77; (¢) Piracy accompanied by violence to person, see. 137; (d) Mur-
der, sec. 263; (¢) Rape, sec, 299, =

Execution of a pregnant woman may be arrested. Code see. 1008,

In all cases where an offender is sentenced to death, the sentence or
judgment to be pronounced against him shall be that he be hanged by
the neck until he be dead. Code see. 1062,

Report of the sentence of death must forthwith be made to the
Secretary of State. Code see. 1063,

If delay after sentence be necessary, a Judge of the Court in which
the conviction took place may reprieve the offender. Code see. 1063 (2).

After judgment the offender shall be separately confined. Code
sec. 1064,

Only certain persons may be present at an execution. Code sees,
1066, 1067,

Judgment of death shall be carried into effect within the walls of
the prison in which the offender is confined. Code see. 1065,

A certificate of death shall be given by the medical officer. The
sheriff, gaoler, and other persons present if required shall sign a
declaration. Code sec. 1068,

Deputies may act for the sheriff, gaoler, or medical officer. Code
sec, 1069,

An inquest shall be held within twenty-four hours. Code see. 1070,

The body shall be buried within the walls of the prison. Code
see, 1071,

Irregularities do not make an execution illegal. Code see. 1073,

The certificate must be sent to the Secretary of State, and printed
copies exhibited at or near the principal entrance to the prison. Code
sec. 1072,

Ezxecution under Sentence of High Court.—In Cashell’s case
(1903), 40 C.L.J. 54 (N.W.T.), an order was made by Sifton, C.J.,
postponing the execution for a week, the prisoner having broken jail
and escaped.




2540 Lmprisonment. [BOOK 1.

In an unreported Ontario case (Reg. v. Young (1876)) the pri-
soners were, on March 27, 1876, found guilty of murder and were
sentenced to be hanged on June 21 following. They effected their
escape, and continued at large until midsummer, and were then re-
taken.

Counsel for the Crown moved before the full Court on August 27,
for writs of habeas corpus and certiorari to bring up the prisoners from
the jail at Cayuga, and the indictment against them, for the purpose
of applying for a new sentence of death; which, on return made to the
writs, was passed upon them. 40 C.L.J, 131,

The sentence may be commuted.  Code see, 1078,

Nee, d—Imprisonment,

The Dominion Parliament has the constitutional power to establish
prisons for the incarceration of offenders against Dominion laws. Re
Goodspeed (1903), 7 Can, Cr, Cas. 240 (N.B.)

The Courts of a provinee in which is situate a penitentiary common
to that and another provinee, should not enquire on habeas eorpus into
the validity of an indictment upon which the prisoner was tried in
the other provinee and sentenced to imprisonment in such penitentiary.
R. v. Wright (1905), 10 Can. Cr. Cas. 461 (N.B.).

If the certificate of sentence to imprisonment in a penitentiary is
irregular for omission of the date of sentence leave may be given on a
habeas corpus motion to return an amended certificate correcting the
omission. R. v. Wright, 10 Can. Cr. Cas, 461,

The certified copy of sentence is sufficient warrant for the imprison-
ment of a conviet in the penitentiary and it is not necessary that it
should contain every essential averment of a formal convietion, Where
the venue is mentioned in the margin of a commitment, in the case of
an offence which does not require loeal deseription, it is not necessary
that the warrant should deseribe the place where the offence was com-
mitted. A warrant of commitment (or certified copy of sentence)
following a convietion on indictment, need not state the time from
which the term of imprisonment shall begin to run, as both under the
Penitentiaries Aet and the Prisons Aet, terms of imprisonment com-
mence on and from the day of the passing of the sentence,  Ex parte
Smitheman (1904), 35 Can. S.C.R. 189, 490, 9 Can. Cr, Cas, 10, 17,

Where no punishment is specially provided, a person convieted of
an indictable offence, is liable to imprisonment for five years. Code
see. 1052,

Everyone summarily convieted of an offence for which no punish-
ment is specially provided is liable to a penalty not exceeding fifty
dollars, or to imprisonment not exceeding ten months, with or without
hard labour, or to both.  Code see. 1052(2),
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Second Offence~Everyone convieted of an indictable offence, not
punishable with death, committed after previous offence, is liable to
imprisonment for ten years, unless some statute directs some other
punishment. Code see, 1053,

But a person who, after a previous convietion for any indictable
offence, is convieted of an offence under Part VIL of the Code for
which a punishment on a first convietion is less than fourteen years’
imprisonment is liable to fourteen years’ imprisonment, Code see, 465,

Where a statute of Canada imposes a fine and also imprisonment,
the punishment is in the diseretion of the Court, which is not hound to
inflict both, but may inflict either one or the other of the two kinds of
punishment by virtue of seetion 1028, R. v. Robidoux (1898), 2 Can.
Cr. Cas, 19 (Que.)

Second Offcnce—Certificate of Previous Conviction, ete.—~Under
the Ontario Liquor License Aet, RS.0, 1897, ch. 245, see. 101, the
question of the identity of the accused, charged with a second offence,

with the person previously convieted is one for the magistrate to
determine upon the evidenee before him apart from his personal recol-
lection, but a certificate of the previous convietion in the same locality
of a person of the same name is some evidence of identity.

A certificate under the Liquor License Act of a prior conviction
thereunder is not affected by Code see. 982, under which evidence of
identity apart from and in addition to a certificate of the prior con-
vietion is required on the trial for an indictable offence if a prior con-
vietion of the acceused is to be proved.

Per Britton, J.—Quwere, whether Code see. 982 has any application
other than to the trial of indictable offences, The King v. Leach et al.,
14 Can. Cr. Cas, 375,

Varimum Term Shortened.—FEveryone who is liable to imprison-
ment for life, or for any term of years, or other term, may be sen-
tenced to imprisonment for any shorter term; provided that no one
shall be sentenced to any shorter term of imprisonment than the mini-
mum term, if any, preseribed for the offence of which he is convieted.
Code see, 1054,

For Terms Less than Two Years—Sentence for imprisonment for
less than two years, unless some other place is named, shall be in the
common gaol or place of confinement, not a penitentiary, in the place
in which the sentenee is pronounced. A person sentenced at the same

sittings to penitentiary and gaol, or sentenced for less than two years
while in a penitentiary, may be sentenced to serve in a penitentiary.
In Manitoba offenders sentenced to terms of less than two years may be
imprisoned in any gaol in the provinee, Code see., 1056,

A prisoner convieted at ﬂu- one time of two offences and sentenced
on each to three months” impr

isonment without specification as to the
terms being concurrent or otherwise, is not entitled to a discharge on a
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habeas corpus after three months’ imprisonment. There is no pre-
sumption that sentences passed at the one time are to be concurrent.
Ex parte Bishop (1895), 1 Can. Cr, Cas. 118 (N.B.).
With or Without Hard Labour.—An offender convicted
(a) of an indictable offence,
(b) before a Judge of a Superior Court in Saskatchewan or
Alberta ; or
(¢) before a stipendiary magistrate in the North-West Terri-
tory; or
(d) before a Judge of the Territorial Court in the Yukon
Territory,
may be sentenced to undergo hard labour while imprisoned, in the
diseretion of the Court or person passing sentence, In other cases
hard labour may be imposed by the sentence if it be part of the punish-
ment prescribed by law for the offence. Code see. 1057,

Where the sentence imposed upon a summary trial by consent
before a city stipendiary magistrate for common assault, was, in the
first instance, three months’ imprisonment without mention of hard
labour, and the minute of adjudication did not include hard labour,
a formal convietion, including hard labour, and a commitment thereon
in similar terms, are invalid and the accused will be discharged on
habeas corpus. Ex parte Carmichael (1903), 8 Can. Cr, Cas. 19 (N.S.).

If a statute merely directs imprisonment as the punishment of an
offence, no Court of justice can, in the absence of any general disere-
tionary power to that effect, award hard labour in addition. Tt is an
additional substantive punishment. Hard labour is in fact a statutable
addition to imprisonment, generally to be found enacted in the Aect
creating the offence, sometimes in statutes giving it as a discretionary
power to a Court on awarding imprisonment. R. v. Frawley (1881),
46 U.C.Q.B. 153; R. v. Allbright, 9 P.R. (Ont.) 25,

Imprisonment in Default, with Hard Labour.—Section 739(2) of
Revised Criminal Code authorizes the imposition of hard labour upon
an imprisonment in default of distress, only where imprisonment with
hard labour in the first instance might have been imposed in addition
to a fine with imprisonment in default of distress or payment. The
King v. Riley, 14 Can. Cr. Cas. 346,

See. 5.—Whipping.

The punishment of whipping may be imposed upon persons con-
vieted of the following offences:—

(a) Assault upon the King.—Code sec. 80,

(b) Burglary When Armed.—Code see. 457,

(e) Carnal Knowledge of a Girl under Fourteen Years of Age.—
Code see, 301,

(d) Attempt to Have Carnal Knowledge of a Girl under Fourteen
Years of Age.—Code sec, 302,

el e
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(¢) Attempts to Choke, Strangle, or Drug with Intent to Commit
or Assist in Committing an Indictable Offence.~—Code sec. 276,

(f) Indecent Assaults upon Females—Code see, 292,

(g) Assaults upon Persons with Intent to Commit Sodomy or In-
decent Assaults on Male Persons by Other Male Persons.—Code
see, 203,

r) Doing, Attempting or Procuring Acts of Gross Indecency 1y
a Male Person with Another Male Person.—Code see. 206,

Provisions for the Carvying into Effect of the Punishment of Whip-
ping.—The instrument is a cat-o’-nine-tails unless the sentence pre-
sceribes some other instrument.  Whipping may be three times inflicted.
It shall not take place within ten days of discharge. Code sec. 1060,

Females—Whipping shall not be inflicted on any female. Code
see, 1061,

See. 6.—Fines.

The amount of a fine is in the diseretion of the Court, within the
limits fixed by statute. Code see. 1029,

On convietion of an indictable offence punishable by imprisonment
for five years or less, a fine may be imposed in addition to or in lien
of any punishment otherwise authorized ; and the sentence may direct
imprisonment till the fine is paid, or for not more than five years.
Code sec. 1035(1).

On convicetion for an indictable offence punishable with imprison-
ment for more than five yea

, a fine may be imposed in addition to, but
not in lien of, any punishment otherwise ordered. In the latter case
also imprisonment in default of payment of the fine may be directed by
the sentence. Code see. 1035(2), It should be noticed that the
exercise of the power given by this section of the Code is not expressed
to he subject to the provisions of any other statute.

Penalties and forfeitures, when no other mode is preseribed, are
recoverable, with costs, by civil action at the suit of His Majesty or
of a private party suing for ITis Majesty and for himself. Where no
other provision is made, one moiety helongs to Iis Majesty, and the
other to the party suing. Code see, 1038, Actions for penalties must
be brought within two years, except it be otherwise provided. Code
sec, 1141,

One moiety goes to the person who sues in respeet of the following
offenc

(a) Uttering Uncurrent Coin.—See, 567,

(b) Possession of Copper Coin Unlawfully Imported or Manufac-
tured.—See. 624,

(¢) Unlawfully Manufacturing or Importing Copper Coin.—See.
625,

(d) Attempted Illegal Importation of Copper Coin.—See. 626,
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(e) Persuading to Desert the Army or Navy, or Concealing a
Deserter.—Sec. 82.

(f) Resisting Search Warrant for Deserter.—Secs. 83 and 657,

(g) Receiving Stolen Goods from Soldiers—See, 438,

(h) Receiving Necessaries from Seamen.—Sec. 439,

(1) Cruelty to Animals.—See. H42.

(j) Keeping Cockpit.—See. 543.

The Governor in Council may at any time remit any fine or for-
feiture, Code see. 1084,

The remission may be on terms as to the payment of costs or other-
wise; provided that where proceedings have heen instituted by private
persons costs already incurred shall not be remitted. Code see. 1085,

See. T.—Recognizances and Sureties.

A person convieted summarily of an indictable offence, or by any
Court for any offence not punishable with death, may be required in
addition to any other sentence to enter into his own recognizances or
to give security to keep the peace and be of good behaviour, for a term
not exceeding two years, and to imprisonment for not more than one
year, pending the entry into recognizances or giving security. Code
sec, 1058,

It is noteworthy that recognizances or sureties are alternative under
section 1058, and that there is power to impose either in addition to,
but not in lieu of, any other punishment, contrary in hoth respeets to
the provisions enacted in each of the Consolidation Aets of 1861
(British), referred to in page 219 hereof,

A person charged before a justice with an offence punishable on
summary conviction (under Part XV, of the Code), or with making
threats, may, in addition to, or in lieu of, any other sentence, he
ordered to enter into recognizances, or to give security to keep the
peace, and be of good behaviour for a period not exceeding twelve
months, and in default to imprisonment for not more than twelve
months, Code see, T48.

In this section also the power to order recognizances or security is
alternative only.

Part XXI. of the Code treats of ““‘Render by Sureties and Recog-
nizances.”’

An application in Nova Scotia under Code see, 1110 to discharge
from custody a surety arrested in estreat proceedings should be made
to the Judge presiding in eriminal sittings and not to the Court
en bane. Re Pippy, 14 Can, Cr. Cas. 305,

Nee, 8—Probation of Offenders,

The Ticket of Leave Act, R.S.C. (1906), ch. 150, enacts that the
Governor-General may grant to any conviet in a penitentiary, gaol, or




CHAP. VIL] Probation of Offenders. 2544
other public or reformatory prison a license to be at large in Canada,
or in a specified part thereof, and may revoke such license. See. 2.

The conviction and sentence remain in force despite such license,
but the conviet is not liable to imprisonment by reason of his sentence
while the license remains in foree, See, 3.

If a holder of a license is convicted of an indictable offence his
license is forfeited forthwith., Seec. 5.

If a holder of a license is convicted of any offence punishable on
summary conviction the license may be revoked. See. 6.

The license issued under the authority of 62-63 Viet. ch, 49, and by
which a conviet while undergoing a term of imprisonment in peni-
tentiary is conditionally allowed at large, may be revoked by the
Ctovernor-General either with or without cause assigned.

The revocation by the Crown, without eause assigned, of such

license works no interruption in the running of the sentence which
1 shall terminate at the same time as if such license had never been
P granted. R. v. Johnson, 4 Can. Cr. Cas. 178.

! If a license be revoked or forfeited the holder may be apprehended
(sec. 7(1)) and recommitted to the place from which he w

s released
by his license (see. T(3)), unless this be in another provinee, and he
7(3).
In the event of a license being revoked or forfeited, the term to
which the offender was originally sentenced must be served out in the
) kind of institution to which he was originally sentenced. See, 8,

may be imprisoned where apprehended, S

A licensee must notify the proper officials of the place in which he
resides of his place of residence, and whenever he is about to leave that
! place. See. 9

! l'j\‘vl'_\' mi

e holder of a license must onee in each month report him-
: self to the Chief of Police or sheriff of the city, town, county or distriet
! in which such holder may be, and such report may be required to be
made personally or by letter. Sec, 9(2).

Any person who cannot satisfy the Court that his delay in failing
to notify his place of residence or to report was unavoidable

is guilty
} of an offence, and liable on summary convietion to forfeit his license, or
to imprisonment with or without hard labour for a term not exceeding
one year. See. 10,
Any holder failing whenever required to produce his license, or who
) breaks any of the other conditions of his license by any act which is not
of itself punishable either upon indictment or summary conviction, is
guilty of an offence, and liable upon summary conviction to imprison-
ment for three months with or without hard labour. See, 11.
Any peace officer may take into custody without warrant any con-
viet who is the holder of such license—
(a) Whom he reasonably suspeets of having committed any offence,
or
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(b) If it appears to such peace officer that such conviet is getting
his livelihood by dishonest means, and may take him before a justice to
be dealt with according to law.

2. If it appears from the facts proved before the justice that there
are reasonable grounds for believing that the conviet so brought before
him is getting his livelihood by dishonest means, such convict shall be
guilty of an offence against this Act, and his license shall be forfeited.

3. Any conviet so brought before a justice of the peace may be con-
victed of getting his livelihood by dishonest means, although he has
heen brought before the justice on some other charge, or not in the
manner provided for in this section. See. 12,

Conditional Release (Suspended Sentence ). —Sentence may be sus-
pended in the diseretion of the Court in any case in which an offender
suffers a first convietion for an offence punishable with not more than
two years’ imprisonment; with the consent of counsel for the (‘rown
in the prosecution, sentence may also be suspended after convietion
for offences punishable with imprisonment for more than two years.
Code see. 1081,

The Court shall be satisfied that the offender has a fixed place of
abode or regular occupation. Code see. 1082, The offender may be
apprehended, brought before the Court or a justice, committed and
tried for his conduet subsequent to release. Code sec. 1083,

Where a release on suspended sentence was in respeet of a convie-
tion for keeping a disorderly house, the fact that the accused had again
been brought before the same magistrate on a similar charge which,
however, was not substantiated, does not give the magistrate jurisdie-
tion to impose the sentence which had been suspended in respect of the
first charge. And, semble, a proceeding under see. 1083 to bring up for
sentence an accused person who had been released on suspended sen-
tence, can only be taken at the instance of the Crown. R. v. Siteman
(1902), 6 Can. Cr. Cas. 224,

Where the jury convicted the defendant and the verdiet was re-
corded and the offender was, by order of the Court, released on hail to
appear for judgment, it is only upon motion by the Crown that the
recognizance of the defendant and his bail can be estreated in Ontario
or that judgment can be moved against the offender. R. v. Young
(1901), 4 Can. Cr. Cas. 580 (Ont.).

A contract by the aceused to indemnify a surety against liability
under his recognizance is illegal ; but where a deposit of money is made
hy the accused with the surety by way of indemnity, the accused can-
not recover it back. Herman v. Jeuchner, 15 Q.B.D. 561.

Where after a summary trial the accused is convieted but is
released on suspended sentence and a recognizance is taken hinding the
accused to keep the peace and be of good hehaviour, the magistrate has
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no jurisdiction to impose sentence without an information under oath
charging a breach of the recognizance (Code sec. 1083). R. v. Siteman
(1902), 6 Can. Cr. Cas, 224 (N.S.).

Two Years’ Imprisonment.—In R. v. McLennan (No. 1) (1905),
10 Can. Cr. Cas. 1, it appears to have been considered that an offence
““punishable with not more than two years’ imprisonment’’ under the
first sub-section meant an offence so punishable before the Court or
magistrate actually trying the charge. It is submitted that the section
refers to the maximum penalty which the law imposes for the offence,
although the magistrate exercising a power of summary trial may on
account of the special jurisdiction conferred on him be restricted to
a sentence less than two years, and that where such maximum exceeds
two years the concurrence of the Crown counsel is necessary under sub-
see. (2). See note 10 Can. Cr. Cas, 10-13,

“Court,”—The ““Court’ in sec. 1081 means, unless the context

otherwise requires, any superior Court of criminal jurisdietion, any

Judge or Court exercising the *

‘speedy trials’’ jurisdiction and any
magistrate exercising the “‘summary trials’" jurisdiction. Code sec,
1026,

Juveniles—There is also the power under the ** juvenile offenders
clauses (Code sees. 800-821), to dismiss the aceused if the justices upon
the hearing of a case against a juvenile offender under sixteen years of
age, consider it inexpedient to inflict any punishment. Code sec, 813,

C'osts—Where the person convieted upon a summary trial is re-
leased upon suspended sentence and is directed to pay the informant’s
costs, such costs are payable forthwith unless otherwise ordered. The
power under this section to award such costs to be paid *‘ within such
period and by such instalments as the Court direets’” does not make it
necessary to divide the costs into instalments. R. v. MeLellan (No. 1)
(1905), 10 Can. Cr, Cas. 1.

Previous Conviction—The proper time for taking evidence of a
previous convietion to exclude a magistrate’s jurisdiction to release on
suspended sentence is after the finding of guilty on the present charge
and not dusing the hearing of the charge. If the Crown does not
adduce evidenee of a previous convietion, the magistrate may, on his
own ivitiative, eall for the records under his own control and custody
and Lold an enquiry upon the question whether the defendant had been
previously convicted before him and on the questions of identity, age
and antecedents of the defendant for the purpose of considering the
appropriate punishment or a release on suspended sentence where the
latter is permissible. Semble, if the magistrate recollects that the
person convicted before him was previously convieted before him he
should proceed with such an enquiry, although the Crown counsel was
content to allow the aceused to go on suspended sentence. The King v
Bonnevie, 10 Can, Cr. Cas, 376,

"
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See. 9.—Punishment of Juvenile Offenders.

The Prisons and Reformatories Act, R.S.C. (1906) ch. 148, provides
for the separation, before trial, while in custody, of young persons
apparently under sixteen years from older persons in custody, and
from all persons undergoing imprisonment,

By section 29 it is provided that offenders whose age does not exceed
sixteen years, who are convicted summarily or otherwise, of an offence
punishable by imprisonment for not more than five years, may be
sentenced to imprisonment in any reformatory prison in the province
in which the convietion takes place, provided that the sentence may in
no case be less than two or more than five years. The prisoners in
reformatories (whether sentenced to hard labour or otherwise) are
liable to perform labour.

Ontario—Part 2 of the last named Act applies to the Provinee of
Ontario only. It is provided that any boy apparently under sixteen
convicted of an offence punishable by imprisonment for a period of
three months or longer (but not exceeding five years), may be sen-
tenced to imprisonment in a certified industrial school, for a fixed term,
and also to be kept there for an indefinite term, provided that the
whole period of detention shall not exceed five years. See. 49,

It is further provided that if a boy apparently under sixteen years
has been sentenced and committed to the common gaol for a period not

less than fourteen days, a Judge of a superior or county Court may
sentence such boy to be sent forthwith or at the expiration of his term
in gaol to a certified industrial school for an indefinite term, not
exceeding five years from the commencement of his imprisonment in
the common gaol, See. H0.

Boys of thirteen years of age or under may be transferred from a
reformatory or common gaol to a certified industrial school, by warrant
of the Governor-General (with the consent of the Provineial Secre-
tary). This applies whether the boy has been tried summarily or
otherwise. See. 51,

Any boy of thirteen or under convicted either summarily or other-
wise of an offence punishable by imprisonment may be sentenced to
imprisonment in an industrial school for not more than five years, nor
less than two years, provided that he cannot be detained beyond the
age of seventeen years. See, 52,

Every hoy sentenced or transferred to a certified industrial school
shall be detained there until the end of his fixed term (unless sooner
discharged by lawful authority), and (subjeet to the laws and regula-
tions) for a period not to exceed five years from the commencement of
his imprisonment. See, 53,

Any girl who at the time of her trial appears to the Court to be
under the age of fourteen years, and who is convieted of any offence
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for which a sentence of imprisonment for a term of one month or
longer, but less than five years, may be imposed upon an adult con-
vieted of the like offence, may be sentenced to the Industrial Refuge
for Girls of Ontario, for such fixed term as the Court thinks fit, not
being greater than the term of imprisonment which could be imposed
upon an adult for the like offence, and may be further sentenced to an
indefinite fixed term, provided that the whole term of confinement in
the Industrial Refuge shall not exceed five years from the commence-
ment of her imprisonment. See. 62.

Any girl apparently under the age of fourteen years who is con-
vieted of an offence punishable by law on summary conviction, and
sentenced and committed to any common gaol, for a term not less than
fourteen days, may be sentenced by a Judge of a superior or county
Court to he sent forthwith or at the end of her term in such gaol to the
Industrial Refuge for Girls of Ontario, to be detained for an indefinite
period, not exceeding in the whole five years from the commencement
of her imprisonment in the common gaol,  See. 63,

A boy in the industrial school, or a girl in the Industrial Refuge
for Girls, may be bound an apprentice to an approved person, tor a
term not to extend beyond five years from the commencement of his or
her imprisonment ; and thereupon may he discharged on probation,
See, 65,

Any child apparently under the age of fourteen years, convicted
summarily or otherwise of an offence, may be committed to any home
for destitute or neglected children or to the charge of any approved
children’s aid society. See. 67.

When information or complaint is made against a boy under the
age of twelve years, or girl under the age of thirteen years, for an
offence punishable on summary conviction or otherwise, the Court or
Jjustice shall notify the executive officer of the children’s aid society,
and may notify parents or friends. Sec. 68, After consultation
with the officer and hearing the complaint, the Court or justice may,
by order,

a) Authorize the said officer to take the child, and, under the pro-
visions of the law of Ontario, bind the child out to some suitable person
until the child has attained the age of twenty-one years, or any less

age; or

(b) Place the child out in some approved foster-home ; or
¢) Impose a fine not exceeding ten dollars; or
(/) Suspend sentence for a definite or for an indefinite period; or
(¢) 11 the child has been found guilty of the offence charged, or is
shewn to be wilfully wayward and unmanageable, commit the child
to a certified industrial school, or to the Ontario Reformatory for
Boys, or to the Refuge for Girls, as the case may be, and in such cases,
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the report of the said officer shall be attached to the warrant of com-
mitment. Sec. 68,

Except in the case of children cared for in a shelter or temporary
home under an Aect for the Prevention of Cruelty to and the better
Protection of Children, 56 Viet, ch, 45 (Ontario), in a municipality
having but one children’s aid soeiety, no Protestant may be committed
to the care of a Roman Catholie society or placed in a Roman Catholie
family, nor any Roman Catholie children be committed to the care of
a Protestant society, or placed in a Protestant family, under sees, 67,
68 and 69. See. 70,

Quebee~Part 111, of the Prisons and Reformatories Aet, R.S.C.
(1906) ch, 148, applies only to the Provinee of Quebee,  See, 78,

Every person apparently under the age of sixteen years, convicted
| i‘ before any Court of eriminal jurisdiction, or any Judge of sessions of

x the peace, recorder, district or police magistrate, of any offence for
| which he would be liable to imprisonment, may be sentenced to be
detained in a certified reformatory school for a term not less than two,
nor more than five years, or to he first imprisoned in a common gaol
for not more than three months, and thereafter to be sent to a certified
reformatory school to be detained for not less than two, and not more
than five years, See. 79,
An offender detained in a reformatory under summary convietion
may be discharged by the Licutenant-Governor. See, 80,
Persons apparently under the age of sixteen years arrested on a
{ charge of having committed any offence not eapital, shall not, while
1§/ awaiting trial, be detained in the common gaol, but in a certified
i reformatory school if there be any within three miles of such gaol, and
if there be more than one such school within such distance, the person
1 detained shall he placed in that school condueted most nearly in
accordance with the religious belief to which his parents belong, or in
which he has been educated. See, 81,

| 3 : A

q Every offender detained in a certified reformatory school who
wilfully neglects and refuses to conform to the rules thereof shall he

i imprisoned with hard labour for a term not excceding three months,

on summary convietion before a justice of the peace, and at the
end of such term of imprisonment, he shall be brought back to the
reformatory school to be detained for the portion of the term to which
he was originally sentenced which remained unexpirved at the time
he was sent to the prison.  See, 82,

(Note~The four last preceding sections seem to apply to hoth
males and females, though they ocenr in Part 11 of the statute under
the sub-title “* Reformatory Schools for Boys.”")

Nova Scotia—Part 1V, of the aforesaid Act applies only to the
Provinee of Nova Seotia,  See, 89,
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A Protestant boy apparently under the age of sixteen years con-
vieted of an offence punishable by imprisonment may be sentenced to
the Halifax Industrial School, for a term not more than five or less
than one year. See. 90 (amended in 1908). Such boy must be
instructed in reading, writing and arithmetic, and in one of the trades
or occupations taught in the school. Sec. 92,

ie A Roman Catholie boy apparently under the age of sixteen years
of convicted of an offence punishable by imprisonment may be sentenced
b to the St. Patrick’s Home at Halifax, for a term not exceeding five or

less than one year. Sec. 93 (amended in 1908). Such boy must be

% instrueted in reading, writing and arithmetie, and in one of the trades
or occupations taught in the home,  Sec, 96,
d A boy sentenced to be detained in the home may be licensed to be at
if large in the provinee, or in such part thereof as the license may
r specify.  See, 97,
e A boy upon contravention of any of the conditions of his license
), may be remitted to the home to serve the remainder of his original
| sentence, with such additional term, not exceeding one year, as may
il seem proper. See. 97(4).
e Any Roman Catholie girl apparently under the age of eighteen
years convicted of an offence punishable by imprisonment may be
n sentenced to the Good Shepherd Industrial Refuge, for a term not
exceeding five or less than two years (see, 105), with the written con-
n sent of the Superintendent of the Refuge, and after provision has been
e made by the municipality within which the convietion has taken place
1 for the support of the girl so sentenced (see. 106), and each girl sen-
1 tenced and detained must be instrueted in readigg, writing and
1 arithmetic, and in one of the trades or occupations taught in the
1 lh'l‘”‘_’l'. .\'"l’. I‘,T
1 Girls so sentenced may be apprenticed to approved Roman Catholie
' persons for a term not exceeding five years from the commencement of
) the girl’s imprisonment, and upon such apprenticeship taking place
P the girl shall be discharged from the Refuge on probation. See. 108,
) A girl sentenced to be detained in a Refuge may be licensed to he
» at large in the provinee or in any speeified part thereof, and upon con
) travention of the conditions of the license may be remitted to the
1 Refuge to serve the remainder of her original sentence, with such addi-
N tional term as may seem proper, not exceeding one year, See, 112,
New Brunswic Part V. of the above mentioned Aet applies only
\ to the Provinee of New Brunswick.
. Boys apparently under the age of sixteen years may be sentenced
to the Industrial Tome for Boys for fixed and for indefinite terms,
3 the whole period not to exeeed five years. See. 116, There are pro-

visions for the transfer of boys under sixteen from the common
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Jjails to the home (sec. 117), and from Dorchester Penitentiary (seec.
125) ; for the apprenticeship of boys (sec. 121); for their discharge
absolutely or on probation (sec. 123), and for their recommittal.
See, 124,

Imprisonment of Females.

There is no general statutory provision for the imprisonment of
females, except for the separation from male prisoners in peniten-
tiaries, but special and varying provisions are made concerning them
in respect of certain provinces by the Prisons and Reformatories Act,
R.S.C. (1906) ch, 148,

In Ontario a female, convicted of an offence punishable by impri-
sonment in the common gaol for two months or more, may be sentenced
to the Andrew Mercer Reformatory for Females (sec. 55), or if con-
fined to the common gaol, may be transferred to the Reformatory.
See. 56, A female convieted of being a loose, idle or disorderly, or
vagrant person, under sec. 239 of the Code, or under Part XVI. of
the Code (Summary Trial for Indietablc Offences), may be sentenced
to the Reformatory, for any term less than two years, without a fine
if the term be more than six months, in substitution for the punish-
ments otherwise provided. See. 57. Females sentenced to imprison-
ment in common gaols, or confined therein, by a police magistrate of a
city, may be committed or transferred to a Iouse of Refuge for
Females (see. 71), and may be transferred to a IHouse of Refuge.
See. 72

In Nova Scotia, every Roman Catholie female above the age of
sixteen years, convieted of an offence punishable by imprisonment in
a city prison or common gaol for two months or more, may bhe sentenced
to extended or substituted imprisonment in the Good Shepherd Re-
formatory at Halifax, if under the age of twenty-one years until she
become twenty-one, or for not less than two, or more than four years;
if twenty-one years or upward, for not less than one, or more than
two years. Sec. 98, A female aged more than sixteen, confined in a
city prison or common gaol may be transferred to the Reformatory.
See, 99, A female Roman Catholie, convieted of being a loose, idle
or disorderly person, or vagrant, or summarily for an indictable
offence, under Part XVI. of the Code, may be sentenced to the Re-
formatory for a term less than two years, in substitution for the pun-
ishments otherwise provided for. See. 100, Persons in the Reforma-
tory may be transferred to a city prison or common gaol. Sec. 103,

In New Brunswick, every Roman Catholic girl, convieted of certain
specified offences, may be sentenced to the Good Shepherd Reforma-
tory for a term legs than two years. Sees. 127, 128,

Trial of Juvenile Offenders—The trial of persons apparently
under the age of sixteen years must take place without publicity, and
separate from the trials of other accused persons. Code see, 644,
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The trial of offenders whose age does not, apparently, exceed six-
teen years, for indictable offences, is provided for by Part XVIL of the
Code, sees. 800-821, This part does not apply in British Columbia or
Prince Edward Island to any offence punishable by imprisonment for
two years and upwards, Code see. 801,

A person whose age does not, in the opinion of the justice before
whom he is brought, exceed sixteen years of age, shall upon conviction
before two justices of theft, or an offence punishable as theft, be com-
mitted to imprisonment in the common gaol or other place of confine-
ment, with or without hard labour, for a term not exceeding three
months, or shall pay a fine not exceeding twenty dollars, as the jus-
tices may adjudge. Code see. 802,

The jurisdiction to try, and to sentence a juvenile for any offence
within see, 802, is given irrespective of the value of the thing stolen,
Under this Part of the Code, however, which relates wholly to juvenile
offenders, he has the right to elect to be tried by a jury, and, in that
event, he could not be tried summarily.

The power of determining the age or apparent age of the accused is
given exclusively to the justice; and a convietion will not be held bad
for the omission to state that the accused is under the age of sixteen
years. R. v. Quinn (1900), 36 Can. Law Jour. 644 (N.S.).

If the charge be of an offence over which, if the offence charged be
true in faet, the magistrate has jurisdiction, the magistrate’s juris-
diction cannot be made to depend upon the truth or falsehood of the
facts, or upon the evidence being sufficient or insufficient to establish
the corpus delicti brought under investigation. Cave v. Mountain, 1
M. & G. 257, And on a habeas corpus to which a proper commitment
in execution is returned, the Court never enters into the question
whether the magistrate has drawn the right conclusion from the evi-
dence, when there was evidence, R. v. Munro (1864), 24 U.C.Q.B. 44,

Part XVIL of the Code does not enable two or more justices in
Ontario to sentence to imprisonment in a reformatory in that pro-
vince, Code see, 803, Nor does Part XVI. prevent the summary con-
vietion of offenders liable under other Parts of the Code. Code
sec, 804,

Juvenile Courts—An Act respecting Juvenile Delinquents, 7 & 8
Edw. VI ch. 40, was assented to 20th July, 1908. It goes into force
in any province, city, town or other part of a provinee on proelamation
in the Canada Gazette (sec. 36). It provides for the trial of persons
under sixteen years of age by Juvenile Courts specially authorized.
Where such a Court exists it has exclusive jurisdiction in delinquency,
except where, in the case of children apparently over fourteen years,
the Juvenile Court orders that the accused shall be tried by indietment
(sees. 4 and 7). Trials are summary. See. 5.
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Sec, 13.—Punishments,

General Rules as to Punishments—No person shall be deemed
guilty or liable to punishment until duly convieted. Code see. 1027,

Everyone who is convieted of any offence not punishable with
death, shall be punished in the manner, if any, prescribed by the
statute especially relating to such offence. Code see, 1051,

Felonies and Misdemeanours.—The distinetion between felony and
misdemeanour is abolished, and proceedings in respeet of all indictable
offences, except so far as they arve herein varied, shall be conducted in
the same manner. Code see, 14,

Larceny after Previous Conviction—See the following Code see-
tion: Stealing dogs, ete., see. 370 stealing trees, ete., see. 374 ; stealing
plants, ete., see. 375(2), see. 376(2) ; stealing fence, ete., see. 377;
stealing things not otherwise provided for, see. 386(2).

Larvceny after Two Previous Convicltions.—See the following Code

sections: Stealing trees, ete,, see. 374 stealing plants, ete., see. 375
; stealing things not otherwise

see, 376(2) ; stealing fences, ete,, see, 3
provided for, see. 386(2),

Punishment of Principal in the Second Degree and Accessories.—

ssories before the faet are

Prineipals in the second degree and ace
parties to the offence; there is now no distinetion.  Code see, 71,

For punishment of aceessories after the faet, see murder, see, 267;
indictable offences punishable by imprisonment for life or more
than fourteen years, see. H74; other eases, see, 575,

Degrees of Punishment.—An offender liable to different degrees or
kinds of punishment may be punished as the Court hefore which he
is convieted may decide, Code see. 1028,

Fine or Penalty—When a fine or penalty may be imposed, the
amount thereof, subject to any specially defined limitations, shall be
in the diseretion of the Court passing sentence.  Code see, 1029,

Cumwulative Punishment—When an offender is convicted of more
offences than one, before the same Court or person at the same sitting,
or when any offender, under sentenee or undergoing punishment for
one offence is convieted of any other offence, the Court or person
passing sentence may, on the last convietion, direet that the sentences
passed upon the offender for his several offences shall take effeet one
after another.  Code see, 1055,

A prisoner convieted at the one time of two offences and sentenced
on each to three months’ imprisonment without specification as to the
terms heing concurrent or otherwise, is not entitled to a discharge on
a habeas corpus after three months’ imprisonment. There is no
presumption that sentences passed at the one time are to be coneur-
rent. Ex parte Bishop, 1 Can, Cr. Cas, 118 (N.B.).
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When Offence Punishable under More than One Act or Law.
—Where an act or omission constitutes an offence, punishable on sum-
mary conviction or on indictment, under two or more Aects, or both
under an Aect and at common law, the offender shall, unless the con-
trary intention appears, be liable to be prosecuted and punished under
either or any of such Acts, or at common law, but shall not be liable
to be punished twice for the same offence,  Code see. 15.

When a statute makes that unlawful which was lawful before, and
appoints a specific remedy, that remedy may be pursued and no other;
and where an offence is not so at ecommon law, but made an offence by
Act of Parliament, an indictment will lie where there is a substantive
prohibitory clause in such Aet of Parliament, though there be after-
wards a particular provision and a particular remedy. When a new

offence is ereated by an Act of Parliament, and a penalty is annexed to

it by a separate and substantive elause, it is not necessary for the pro-
secutor to sue for the penalty, but he may proceed on the prior clause,
on the ground of its being an indietable offence. R. v. Mason (1867),
17 U.C.C.P. 534.

In order to be a bar the issue in the second proceeding must be
identical with that in the first one, although the facts may vary, and
although the charges formulated may not be the same. R. v. King
(1897), 1 Q.B. 214; see notes in 2 Can, Cr. Cas, 497,

Parliament never intended to repeal the common law, except in so
far as the Code either expressly or by implication repeals it.  So that
if the facts stated in the indictment constitute an indictable offence
at common law, and that offence is not dealt with in the Code, then
unquestionably an indictment will lie at common law; even if the
offence has been dealt with in the Code, but merely by way of state-
ment of what is law, then both are in force. Union Colliery Co. v.
The Queen, 4 Can, Cr. Cas, 400 (Can.), per Sedgewick, J,

The Criminal Code of 1892 was intended to make complete and
exhaustive provision as to the subjects with which it deals, in so far
at all events as its provisions relate to procedure. 1t is explicitly called
a Code by the first section of the chapter in which it is embodied and its
utility as a Code will be greatly impaired if it cannot be so considered.
R. v. Snelgrove (1906), 12 Can, Cr. Cas. 189. See also the Vagliano
Case, [1891] 1 A.C., at p. 144,

Where a person has been acquitted by a Court of competent juris-
diction the acquittal is a bar to all further proceedings to punish him
for the same matter, although a plea of autrefois acquit may not be
allowed because of the different nature of the charges. The acquittal
on the first charge became res judicata as between the Crown and the
accused, and it was not open to the Crown to proceed on the second
charge in which a convietion could only be had by the second jury
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overruling the contrary verdiet of the first jury. R.v. Quinn, 10 Can,
Cr. Cas. 412, 11 O.L.R. 242,

See. 14.—O0bsolete Punishments,

Outlawry in Criminal (‘ases.—Code see. 1030,
Solitary Confinement and the Pillory.—Code see. 1031,

Sec. 15.—Civil Effects of Conviction,

Forfeiture of any chattels which have moved to or caused the death
of any human being, in respect of such death (Code sec. 1032), and
attainder or corruption of blood, or any forfeiture or escheat (Code
sec. 1033) have been abolished.

See. 16.—Pardon or Remission of Punishment,

The Crown may extend the royal mercy to any person sentenced
to imprisonment by virtue of any statute, although such person is
imprisoned for non-payment of money to some other person than the
Crown, Code see. 1076,

The Crown may commute the sentence of death passed upon any
person convieted of a eapital offence to imprisonment in the peniten-
tiary for life, or for any term of years not less than two years, or to
imprisonment in any gaol or other place of confinement for any period
less than two years, with or without hard labour. Code see, 1077,

No free pardon, nor any discharge in consequence thereof, nor any
conditional pardon, nor the performance of the condition thereof, in
any of the cases aforesaid, shall prevent or mitigate the punishment to
which the offender might otherwise be lawfully sentenced on a suhse-
quent conviction for any offence other than that for which the pardon
was granted. Code see. 1076(3).

When an offender has been convieted of an offence not punishable
with death, and has endured the punishment adjudged, or has been
convicted of an offence punishable with death and the sentence of
death has been commuted, and the offender has endured the punish-
ment to which his sentence was commuted, the punishment so endured
shall, as to the offence whereof the offender was so convicted, have the
like effect and consequences as a pardon under the great seal. Code
see, 1078,

When any person convicted of any offence has paid the sum ad-
judged to be paid, together with costs, if any, under such conviction,
or has received a remission thereof from the Crown, or has suffered the
imprisonment awarded for non-payment thereof, or the imprisonment
awarded in the first instance, or has been discharged from his con-
viction by the justice in any case in which such justice may discharge
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such person, he shall be released from all further or other criminal
proceedings for the same cause. Code see. 1079,

His Majesty’s royal prerogative of mercy is not limited by the
statutory provisions. Code see, 1080,

No civil remedy for any aect or omission shall be suspended or
affected by reason that such act or omission amounts to a criminal
offence. Code sec. 13,

This seetion (formerly section 534 of the Criminal Code, 1892), has
been held in Quebee not to be ““eriminal law’’ legislation, but legisla-
tion dealing with civil rights and therefore ultra vires of the Federal
Parliament. Paquet v. Lavoie (1898), 6 Can. Cr. Cas, 314, 7 Que,
Q.B. 277.

To an action, hefore the Code, for assault and battery defendant
pleaded that before action brought the plaintiff laid an information
hefore a magistrate charging defendant with feloniously, ete., wound-
ing the plaintiff with intent to do him grievous bodily harm, thereby
charging defendant with felony ; that defendant was brought hefore
the magistrate and committed for trial which had not yet taken place;
that the subject of both the eivil and eriminal prosecutions was the
same, and that plaintiff’s eivil right of action was suspended until the

eriminal charge was disposed of, Held, on demurrer, that the plea
was good ; and an order was made staying the civil action in the mean-
time. Taylor v. MeCulloch (1885), 8 Ont. R. 309,

The former rule, excepting in the Provinee of Quebee, was that on
grounds of publie poliey if it appeared on the trial of a civil action
that the facts amounted to felony, the Judge was bound to stop the
civil proceedings and nonsuit the plaintiff in order that public justice
might first be vindicated by a eriminal prosecution.  Walsh v. Nattress,
19 U.C.C.P. 453 ; Livingstone v. Massey, 23 U.C.Q.B. 156 ; Williams v.
Robinson, 20 U.C.C.P. 255; Pease v. MeAloon, 1 Kerr (N.B.) 111, The
civil remedy was held to be suspended until the defendant charged
with the felony should be either acquitted or convieted thereof. Brown
v. Dalby, 7 U.C.Q.B. 162.

L\

he act of pardoning is one of pure elemency and is not the exercise
of a judicial power; it is purely and essentially the exercise of a royal
prerogative which is exercised hy the Sovercign himself or in his
dominions heyond the seas by his representative under a special dele-
gation of power. This delegation, in the case of the Governor-General,
is contained in the royal instruetion, but if the King saw fit a delega-
tion of this power could he given to any Lieutenant-Governor for
matters under the legislative jurisdiction of his provinee. Todd’s Par-
liamentary Government in British Colonies, page 254,

The prerogative of merey is simply the exercise of a discretion on
the part of the Sovereign to dispense with or to modify the punish-
ments which the eriminal or penal law require to be inflicted.
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It is exercised by commutation or by a free or conditional pardon.
Ex parte Armitage, 5 Can. Cr, Cas. 345,

Letters patent containing permanent instructions for the exercise
of the duties and powers of the Governor-General of Canada were
issued on the 5th Oectober, 1878, These letters patent specially
authorize and empower the Governor-General for the time being, in
the name and on behalf of the Sovereign, to grant to any offender con-
victed of any crime in any Court, or before any Judge, justice or
magistrate within the Dominion a pardon should he see oceasion, or a
respite of the execution of the sentence of any such offender, for such
period as he may see fit, and to remit any fines, penalties or forfei-
tures which may become due or payable to the Crown, provided that
the Governor-General should not pardon or reprieve any such offender
without first receiving in capital cases the advice of the Privy Couneil
and in other cases the advice of one at least of his ministers.  The
royal mercy may be extended to a person who is imprisoned for the

non-payment of a penalty which belongs to a person other than the
C'rown. This rule was established by sec. 125 of the statute 32-33 Viet,
ch. 29, the provision is reproduced in see, 1076 of the Code. Ex parte
Armitage, 5 Can. Cr, Cas, 345,

The power of commuting and remitting sentences for offences
against the laws of the Province of Ontario, or offences over which
the legislative authority of the province extends, which by the terms of
the Aet 51 Viet. ¢h. 5 (Ont.) is included in the powers which were
vested in or exercisable by the Governors or Lieutenant-Governors
of the several provinees before Confederation, and which are now
by that act vested in and exercisable by the Lieutenant-Governor of
this provinee, does not affect offences against eriminal laws which are
the subject of Dominion legislation, but refers only to offences within
the jurisdiction of the Provincial Legislature, and in that sense the
Ontario statute is infra vires the provincial legislation. Attorney-
General for Canada v. Attorney-General for Ontario, 19 Ont. App.
31, 23 S.C.R. 458, See note 5 Can. Cr, Cas, 354,

Fines imposed under the Montreal City Charter belong to the
Crown as represented by the Governor of the Provinee of Quebee and
of the City of Montreal, and the city has no power to remit the same.
Semble, the pardoning power is an exercise of the royal prerogative
and unless a statute expressly limits such prerogative the same is to he
exercised by the Sovereign or his representative (in Canada by the
Governor-General) acting under a special delegation of power from
the Sovercign, and the remission of a penalty under a provineial
statute for default in payment whereof the accused is undergoing
imprisonment is an exercise of the pardoning power. R.v. Armitage,
5 Can. Cr. Cas. 345.
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In the matter of pardons of conviets in the penitentiaries, gaols,
prisons and reformatories, the application for clemency should be pre-
pared in the form of a petition addressed to His Excellency the
Governor-General, stating the age and name of the prisoner or con-
viet, the name of the Judge or magistrate who tried or sentenced
him, erime committed and date of sentence, term of imprisonment,
where incarcerated, and reasons for seeking the clemency of the
Crown,

This petition should be forwarded to the Secretary of State at
Ottawa or to the Departments of Justice and signed by one or more
persons, with any documentary evidence or letter regarding the pre-
vious character of the prisoner. The papers are subsequently laid
with the advice of the Minister of Justice before His Excellency the
Governor-General, whose pleasure is communicated by the Secretary
of State to the parties interested and to the warden of the penitentiary
or keeper of the gaol, as the case may be.

In case of death sentence the Judge, after sentencing the prisoner,
forwards, under see, 1063 of the Code, a copy of the evidence, and his
report to the Secretary of the State. Any application for the commu-
tation of the sentence should be addressed to His Excellency the
Governor-General in Council through the Seeretary of State, in the
form of a petition setting forth reasons for such application. This
application is referred to the Minister of Justice and is submitted by
him, with his recommendation to the Governor-General in Council,
whose pleasure is communicated to the interested parties by the Secre-
tary of State,
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BOOK THE SECOND.

OF OFFENCES RELAT

CHAPTER

OoF 1

Sker. I

TO THE LAW OF NATIONS.

THE FIRST.

IRACY,

Or Piracy JURE GENTIUM.

It is necessary to distinguish between piracy jure gentium (or as it is
sometimes styled, piracy at common law) («) and the forms of piracy

created by municipal ll-gi%lminn (b).

‘ Piracy jure gentium' is only

a sea term for robbery, piracy being a robbery within the jurisdiction of

the Admiralty (). . . .

If the mariners of any ship shall violently

dispossess the master, and shall afterwards carry away the ship or any of

(a) In the Gth edition of this work (Vol. i.
P-260 n), it was said that ‘a fallacy seems to
run through some of our books in saying
that piracy was not felony at common law,
This arose from such expressions as that it
was a crime of which the common law did
not take notice or cognisance, i.e. which
was not triable by jury, the common-law
mode nf trial, 2 Hale, IN

20%a. 3 (

Co. |4|ll
R In 40 Ass.

b, a case of
piracy is mentioned where a Norman cap-
tain was attainted of felony and hanged.
See this case stated 3 Co. Inst. 21, and
1 Hale, 100, (. 8. (i. This opinion was
stated by the late Sir R. 8. Wright to be
inaccurate (see Parl. Pap. 1878, H. L. 178,
Report on Piracy Statutes). Piracy is
distinguished from felony in 7 & 8 Geo, 1V,
c. 28, 88, 1,

o5

y s mnimu«l in Acts of (un,_m«
U, 8. Statt. Rev. ss. 65308-5375. Robbery
on the high seas is piracy both l»y the laws
of nations and by the Acts of Congress.

v. Furlong, 5 Wheat. 164. As to
mutiny on board ship, see U, 8. v. Sharp,
1 Peters, C. €, 122; U. 8. v. Bladen, ibid,
213; U. 8. v (.unhm-r. 5 Mason, 402;
U. 8. v Kelly, 4 Wash. C. C. 628. As to
running away with a ship, see U, 8. v
Haskell, 4 Wash. C. (. 402, Robbery on
the high seas directed against all mankind

(b) The ¢
lnlinu to pi
c. -J(INM', p

ill unu-p« aled re-

. VIIL

3 1720, B (
744, lm..-«. 1. c. 30 (post, p.
eo. T11L 20 (virt. rep. as to
and Irel lmnl by »\v!x of 1827 and
; 1824, 5 Geo. IV, e 113, 5. 9 (post,
. 271);) 1827, 7& 8 (-00 l 28, ss. 1,
(I~.). 1828, 0 Geo. IV. e. 7.8(I);

7 Will. 1V. & 1 Viet. NN s, 2.4 ;
28, 8. llh(l], 1840, 12

t. e

(post, p. 209); 1850, 13

26 (,mut, P 264); 1860,

23 & 24V . 88, 122 (post, p. 269) ; 1878,
41 &42V (post, p. 268) ; 1890,

53 & 54 Vict. ¢ . 2 (post, p. 269).
(¢) i.e. committing on the sea acts of
mhlwrv and depredation which if com-

AN Notme.
is piracy jure l]l"llllm U. 8. v. Smith,
5 Wheat. (U, 8.), 153, 161 ; but under the

statutes relating to this nll't-nm-, persons
(\uu(h( rn States rebels) were held guilty of
piracy who planned and carried out attacks
on American vessels only See the case of
the Savannah Pirates. 8. v Baker, 5
Blatchf, (U. 8.), 6. U. 8. Statt. Rev. s.
5372; and U. 8. v, Palmer, 3 Wheat. (U. 8.)
610 ; Klintock's case, 5 Wheat. (U. 8.), 144,
184 ; the *Malek Adhel,” 2 How. (U. 8.),
219: the * Ambrose Light " [1885], 26 Fed.
Rep. 408,
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the goods with a felonious intention in any place where the Lord Admiral
hath jurisdiction, this is robbery and piracy’(d). It is equally piracy
jure gentium if the passengers do such acts as would make the mariners
pirates (e).

An act is not cognisable as piracy jure gentium if done as an act of
war (animo belligerendi), and under the authority of a prince or state:
but depredating on the high seas without such authority is piracy, even
if the motive is not plunder, if the act was done wilfully and without legal
authority or lawful excuse. The American view developed during the
Civil War appears to deprive a community in rebellion of the right to
commit belligerent acts upon the sea against the state from which it has
rebelled, unless the rebellious state has received recognition of belligerent
rights from some sovereign power (/). The accepted distinction between
belligerency and piracy is the recognition of the existence of a regularly
$ organised de facto government.  Such recognition is regarded as an
executive, and not as a judicial question (y).

In Republic of Bolivia v. Mutual Indemnity Marine Insurance Co. (4),
Pickford, J., accepted as the popular or business meaning of piracy the
definition of the late Mr. Hall (/): * Though the absence of competent
authority is the test of piracy, its essence consists in the pursuit of
private, as contrasted with public, ends. Primarily the pirate is a man
who satisfies his personal greed or his personal vengeance by robbery or
murder in places beyond the jurisdiction of a State. The man who
acts with a public object may do like acts to a certain extent, but his
moral attitude is different, and the acts themselves will be kept within
well-marked bounds. He is not only not the enemy of the human race,
but he is the enemy solely of a particular State” The learned judge
continued : ‘ Several, but not all, of the definitions cited in the note on
p. 260 of the same work bear out that idea. There is another passage
in Hall, at p. 262, which throws some light upon the matter. Speaking
of depredations committed at sea upon the public or private vessels of a
state, or descents upon its territory from the sea by persons not acting
under the authority of any politically organised community, notwith-
i standing that the objects of such persons may be professedly political,
Hall said that such acts were piratical within the meaning of the term
in international law, but he went on to say this:—* Sometimes they are

mitted on land would have amounted to (f) See the * Ambrose Light ' [1885], 2¢
felony. 1 Hawk. c. 37,8 4. 2 East, P. C.  Fed. Rep. 408, where the authoritie: d
776. Mason's Case, 4 BL. Com. 72. Others  juristic opinions are colleeted and discussed.
regard it as the same offe as robbery on  In that case a brigantine commissioned by
land. Archb. Viet. Acts, 72, 2 Hale, 369.  rebels as a Colombian vessel of war was
I Hale, 354, Coke, 3 Inst. 113, calls a pirate  seized by a United States warship and
a ‘robber on the sea.” Piracy is a mari-  brought in for condemnation as prize under
time offence, and cannot be committed on  the law of nations as piratical. There was
a river, however large, far within the not at the time any recognition of belli-

boundaries of a State, Republic of Boli-
via v. Oriental Indemnity Insurance Co.,
infra,

(d) R.v. Dawson, 13 S8t. Tr. 454, approved
Att.-Gen. of Hong Kong v. Kwok a-Sing,
L. R. 5 P.C. 169, 190, Cf. U, S, . Tully,
1 Gall. (U, 8.), 247, Story, J.

(¢) L. R, 5 P.C. 200,

gerency or of an existing state of war in
Colombia. Held that the seizure was
technically authorised by the law of nations.

(7) Ibid. p. 431,

(h) [1909] 1 K.B. 785, 791, accepted
by the C.A,, ibid. p. 796,

(i) Int. Law (5lll ed.), 259,

—
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wholly political in their objects and are directed solely against a particular
state, with careful avoidance of depredation or attack upon the persons
or property of the subjects of other states. In such cases, though the
acts done are piratical with reference to the state attacked, they are for
practical purposes not piratical with reference to other states, because
they neither interfere with nor menace the safety of those states, nor
the general good order of the seas. It will be seen presently that the
difference between piracy of this kind and piracy in its coarser forms has
a bearing upon usage with respect to the exercise of jurisdiction.”’

The question involved in the case was whether the seizure of a steamer
under the Brazilian flag carrying provisions to a Bolivian garrison on a
tributary of the Amazon, was piracy within the meaning of an insurance
policy. The seizure was made by rebels in an outlying Bolivian distriet,
who claimed to have organised themselves into the Free Republic of Acre,
a government not recognised by any foreign power (j).

To constitute piracy jure gentiuwm, it is not necessary that there should
be any throwing off of the allegiance of the state to which the vessel
belongs : but it is sufficient if there is a taking of the ship within the
jurisdiction of the admir