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PREFACE TO TUE SEVENTH EDITION.

Since the publication of the Sixth Edition of this work (in 
1896) there has been a good deal of legislation with reference 
to the criminal law, both as to crimes, punishments, appeals, 
evidence and costs : but no apparent progress has been made 
towards the codification of Criminal Law or Criminal Pro­
cedure for England or Ireland. In this respect the Imperial 
Legislature has failed to profit by the example of the self- 
governing dominions of the King, such as Canada, New 
Zealand, Queensland and Western Australia, and of the 
Crown Colonies, which have in numerous instances adopted 
Criminal Codes framed on a model drafted by the late Sir 
Robert S. Wright, and subsequently revised for the Colonial 
Office.

Until Criminal Law and Procedure are re-arrangetl and sim­
plified by codification it is still necessary to seek for them in 
a mass of scattered enactments and a congeries of judicial 
decisions of varying authority, and in the works of the old 
writers on the common law. The bulk of these enactments 
and decisions are embodied or referred to in this work. The 
aim of the present Editors has been to revise and shorten 
the text, and to re-arrange those materials which are of present 
value in a manner which may render them more easy of 
access and understanding. They have retained the char­
acteristic feature of former editions, of a fairly full state­
ment of the facts of the more important cases quoted, 
which has been found convenient for persons who have not 
the reports to hand : hut it has been deemed desirable to 
re-arrange the titles and chapters in a more systematic 
manner than can be found in former editions.

The new arrangement follows the main lines of the Draft
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Code of 1880 : but the Editors have followed the lead of the 
author and former editors in omitting the subject of Treason 
and Treason-Felony.

Decisions on repealed statutes, where of use as authorities 
on the existing law, are incorporated with the text, and cases 
overridden by legislation arc omitted. Decisions of substantial 
value or interest given since the publication of the last 
edition in 1896 have been included up to July, 1909.

The recent changes made in 1307 and 1908 with respect 
to the punishment of crime have rendered it necessary to 
set out, in Book I. Chapter VII., a fuller statement of the 
law as to punishment.

The portions of the Sixth Edition which dealt with pro­
cedure have been collected in Book XII., where also will be 
found the legislation of 1907 and 1908 as to Appeal and Costs 
in Criminal Cases.

The subject of evidence, treated in the earlier editions by 
Mr. E. Vaughan Williams, author of ‘ Williams on Executors,' 
and afterwards a judge of the Common Pleas, is dealt with in 
Book XIII., where in Chapter V. will be found the Criminal 
Evidence Act, 1898.

The Editors have been able somewhat to reduce the bulk 
of the text : but to effect iis they have had to omit the 
subject of Highway and >ridge indictments. The reason 
which ultimately decided i hem to make this omission was, 
that such indictments. agh _ " "" remedies, can no longer 
be regarded as crin proceedings : for they have been 
assimilated to civil proceedings as to evidence (40 & 41 Viet, 
c. 14), appeal (7 Edw. VII. c. 23 s. 20 (3)), and costs (8 Edw. 
VII. c. 15 s. 9 (3)).

References to the criminal law of the United States have 
been advisedly reduced ; since those who wish to study that 
law must necessarily refer to some standard American 
writers on Crimes, such as Bishop, and to the Codes of the 
States of the Union.

But the Editors have included references to decisions of 
the Courts of Canada, Australia, and New Zealand, and of some 
other colonies in which the English authorities have been 
considered, and decisions have been given which may be of
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Preface to the Seventh Edition. vii

value with reference to certain parts of the English law, on 
whic h that of the colony is based.

The Editors have been careful to retain the valuable notes 
of Mr. C. 8. Greaves, Q.C., editor of the Third and Fourth 
Editions, and draftsman of the Criminal Law Consolidation Acts 
of 1861. The cases marked M8S. C. 8. G. are from his collec­
tion. Those marked MS. H. S. are from the collection of 
Mr. Horace Smith, editor of the Sixth Edition. Those marked 
MS. Bayley, J., are from a collection made by Mr. Justice 
Bayley.

References to series of reports not mentioned in tbe text 
have so far as possible been inserted in the Table of Cases. 
Repealed statutes (save in a few special cases) are not 
included in the Table of Statutes ; but in the notes to existing 
Statutes will be found references to the former enactments 
which they supersede.

The Editors have to thank Mr. H. D. Roome, Barrister-at- 
Law, for valuable aid in preparing the Table of Cases.

W. F. CRAIES.
L. W. KERSHAW.
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PREPACK TO CANADIAN NOTES

The Canada Criminal Code and the Canada Evidence Act 
treat of the greater part of the subjects dealt with in the text 
of Russell on Chimes. To set out these statutes herein would 
make these volumes unwieldy; to accurately express the mean­
ing of the statutes more concisely would he impossible; and 
therefore these notes are necessarily confined to references to 
the statutory provisions and to judicial interpretations thereof.

As the Editors state in the preface, the text of RUSSELL on 
Chimes follows the arrangement of the English Draft Code, 
which is not the same as that of the Canada Criminal Code. 
These notes necessarily follow the order of the text, and as to 
subject matter do not go beyond the text except in reference 
to ap|s>als in indictable offences, for which reasons there are no 
notes upon summary convictions or appeals therefrom, and few 
upon summary or speedy trials; but though the text contains 
nothing about certiorari, and little comparatively about the 
practice upon appeal, it has Is-en considered advisable to refer 
extensively to these subjects in these notes.

lly permission of the publisher, the writer has drawn exten­
sively on the matter contained in “Canada Criminal Law,” by 
W. J. Tremeear, a work so excellent and complete that it would 
lie difficult to quote an important and relevant decision by 
Canadian Courts not referred to therein, save those given since 
that work was published.

Very valuable assistance in the preparation of these notes 
has been given by my son, A. Nevill Morlne, LL.B.

Toronto,
Dec. 2nd, 1909.

Alfred R. Mori ne.
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CHAPTER THE FIRST.

INTKBPBBTATION OK 8TATVTKH DEALING WITH CRIMES.

The object of this work is to treat of crimes—/.e. of those acts or omis­
sions involving breach of a duty to which by the law of England a sanction 
is attached by way of punishment or pecuniary penalty in the public 
interest. The same acts or omissions may give a cause of civil action to 
an individual injured thereby. But in the case of crime the ordinary 
remedy is by indictment (a)—t.e. bv accusation made by twelve 
or more grand jurors, and by trial thereon before a petty jury of 
twelve, unless statutory provision is made for punishing the offence in 
a summary or a different mode.

The general canons of construction applicable to statutes which 
create or punish criminal offences, or deal with criminal procedure, are 
in substance the same as those applicable to other statutes. There are 
numerous authorities in which it is said that penal statutes must be 
construed strictly, a rule founded on the plain principle that the power 
of punishment is vested in the Legislature, in which lies the authority 
to define crimes and ordain punishment (6). The true rule is that stated 
in the Gauntlet (c). ‘ No doubt all penal statutes arc to be construed 
strictly—that is to say, the Court must see that the thing charged as 
an offence is within the plain meaning of the words used ; must not strain 
the words on any notion that there has been a slip, that there has been 
a casus omissus ; that the thing is so clearly within the mischief that 
it must have been intended to be included, and would have been included 
if thought of. On the other hand, the person charged has a right to say 
that the thing charged, though within the words, is not within the spirit 
of the enactment. But where the thing is brought within the words 
and within the spirit, there a penal enactment is to be construed, like 
any other instrument, according to the fair common-sense meaning

(a) Vide post, pp. 0, 17. and ltk. xii. c. ii. in giving the judgment of the Judicial
(b) Att.-Gen. v. Sillem [18(13], 2 H. & C. Committee (Mellish, L.J., James, L.J.,

431, f»09, Pollock, C.B. and Sir James Colville and Sir Montague
(r) L It. 4 P.C. 184,191, per James, L.J., Smith). Cf. 2 H. A C. 631, Bramwcll, B.

VOL. I. B



Interpretation. [BOOK i.

of the language used ; and the Court is not to find or make any doubt 
or ambiguity in the language of a penal statute where such doubt or 
ambiguity would clearly not be found or made in the same language 
in any other instrument * (d).

Observance of this canon is chiefly invoked to prevent the creation 
of offences by construction—i.e. to restrain the Courts from usurping 
the function of the Legislature by extending the words of a statute to 
acts or omissions not within its plain terms or manifest intention. But 
it does not debar the judges from reading into a statute creating an 
offence words omitted but obviously necessary to complete the clear 
intention of the Legislature (e).

The presumption against giving a retrospective operation to statutes 
operates most strongly in the case of statutes creating crimes (/).

An important rule of construction which has been applied to criminal 
statutes is that there is no vested right in procedure. Sect. 27 of the 
Prevention of Cruelty to Children Act, 1904 (4 Edw. VII. c. 15), which 
was passed on August 15, 1904, and came into force on October 1, 1904 
(sect. 33 (3)). directed that six months should be substituted for three 
months as the limit of time for instituting prosecutions for carnally 
knowing a girl of the. age of thirteen and under sixteen (48 & 49 Viet, 
c. 09, s. 5 (1) ). C. D. was tried in .January 1905 on an indictment 
charging the commission of such offence on July 15, 1904. The pro­
ceedings were instituted on December 27,1901. It was held that sect. 27 
dealt only with procedure, and came into force at a time when the 
accused was liable to prosecution, and extended the time during which 
he continued liable (<j).

Certain definitions of terms often used in statutes creating crimes 
are included in the Interpretation Act, 1889 (52 & 53 Viet. c. 03) (//). 
Of these the more important are as follows :—

Gender and Number. — By sect. 1 : ' (1) In this Act and in every 
Act passed after the year one thousand eight hundred and fifty, whether 
before or after the commencement of this Act (January 1, 1890), unless 
the contrary intention appears, (a) words importing the masculine gender 
shall include females, and (b) words in the singular shall include the 
plural and words in the plural shall include the singular.

‘ (2) The same rules shall be observed in the construction of every 
enactment relating to an offence punishable on indictment or on summary 
conviction when the enactment is contained in an Act passed in or before 
the year one thousand eight hundred and fifty.’

(d) Nee Hardcastle oil {Statutes (4th cd., 
by Craies), pp. 425 -432.

(<■) It. v. Vascy [1905], 2 K.B. 748, 
decided on s. 13 of the Salmon Fishery Act, 
1873 (30 & 37 Viet. c. 71), which amends 
s. 32 of the Malicious Damage Act, 1801, 
by incorporating words which cannot be 
grammatically read into the earlier enact­
ment in Et v. Palin[19061, l K.B. 7. the 
words 1 any document in the second part 
of a. 1 of the Falsification of Accounts Act, 
1875 (38 & 31) Viet. c. 24), wore limited, by 
reference to the preamble, to documents 
belonging to the employer of the accused.

And sec It. v. I’lowdcn, Ex jnirtv Braith­
waite 11909], S K.B. 209. 24 1'. !.. It.
430: 73.1. 1\ 2IMI. It. r. Fttridge [1909], 
2 K.B. 24.

(/) K. v. Griffiths'] 1895], 2 Q.B. 145, 148, 
Coleridge, C.J., as to the penal clauses in the 
Bankruptcy Act, 181H) (53 & 54 Viet. c. 71).

(y) It. v. Chandra Dliarma 11905], 2 Q.B. 
355. Seeus, if the prosecution had been 
statute barred under the old enactment 
before the new enactment came into 
operation, l.c. 339, Channel I, J.

(//) This Act repeals Brougham's Act (13 
& 14 Viet. o. 21).
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By sect. 2: ‘ (1) In the construction of every enactment relating 
to an offence punishable on indictment or on summary conviction, 
whether contained in an Act passed before or after the commencement 
of this Act, the expression “ person ” shall, unless the contrary intention 
appears, include a body corporate ’ (i).

* (2) Where, under any Act, whether passed before or after the com­
mencement of this Act, any forfeiture or penalty is payable to a party 
aggrieved, it shall be payable to a body corporate in every case where 
that body is the party aggrieved.’

By sect. 3 : ‘In every Act passed after the year one thousand eight 
hundred and fifty, whether before or after the commencement of this 
Act, the following expressions shall, unless the contrary intention appears, 
have the meanings hereby respectively assigned to them, namely :

‘ The expression “ month ” shall mean calendar month ' (/).
‘ The expressions “ oath ” and “ affidavit ” shall, in the case of 

persons for the time being allowed by law to affirm or declare instead 
of swearing, include affirmation and declaration, and the expression 
“swear” shall, in the like case, include affirm and declare.’

By sect. 4 : ‘In every Act passed after the year 1850 and before 
the commencement of this Act (January 1, 1890) the expression 
“ county” shall, unless the contrary intention appears, be construed as 
including a county of a city and a county of a town.’

By sect. 13 : ‘ In this Act, and in every other Act, whether passed 
before or after the commencement of this Act, the following expressions 
shall, unless the contrary intention appears, have the meanings hereby 
respectively assigned to them, namely :

‘ (4) The expression “ court of assize ” shall, as respects England, 
Wales, and Ireland, mean a court of assize, a court of oyer and terminer, 
and a court of gaol delivery, or any of them, and shall, as respects England 
and Wales, include the Central Criminal Court.

‘ (5) The expression “ assizes,” as respects England, Wales, and 
Ireland, shall mean the courts of assize usually held in every year, and 
shall include the sessions of the Central Criminal Court, but shall not 
include any court of assize held by virtue of any special commission, or, 
as respects Ireland, any court held by virtue of the powers conferred by 
section sixty-three of the Supreme Court of Judicature Act (Ireland), 
1877 (40 & 41 Viet. c. 57).

‘ (10) The expression “ the Summary Jurisdiction Acts,” when used 
in relation to England or Wales, shall mean the Summary Jurisdiction

(i) This enactment replaces 7 & K (ico.
IV. c. 28 (E), ami 9 Ueo. IV. e. 54, s. 35 (I). 
As to its effect vide pout, p. 102.

(j) At common law month primarily 
means ‘ lunar ’ month. Bruner v. Moore 
(19041, 1 Ch. 305. Farwcll, J. This enact­
ment applies only to the term as used in 
statutes. By s. 12 (I) of the Prison Act,
1898 (61 & 02 Viet. e. 41) : ‘In any sentence 
of imprisonment passed after the com­
mencement of this Act (.January I, 1899) 
the word month shall, unless the contrary 
is expressed, be construed as meaning

calendar month.’ By subsec. 2:(i) * * 4 A prisoner 
whoso term of imprisonment or penal 
servitude expires on anv Sunday, Christ­
mas Day, or (lood Friday, shall be dis- 
charged on the day next preceding.’ 
Subject to this enactment, a person sen­
tenced to a month’s imprisonment is 
entitled to ho discharged on the day in the 
next month immediately preceding the 
day corresponding to the one on which 
his sentence takes effect. Migotti r. Colvill, 
4 C. P.D. 233 : 48 L. J. C.P. 695.
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(England) Acts (k), and when used in relation to Scotland the Summary 
Jurisdiction (Scotland) Acts, and when used in relation to Ireland the 
Summary Jurisdiction (Ireland) Acts.

‘(11) The expression “court of summary jurisdiction” shall mean 
any justice or justices of the peace, or other magistrate, by whatever 
name called, to whom jurisdiction is given by, or who is authorised to 
act under, the Summary Jurisdiction Acts, whether in England, Wales, 
or Ireland, and whether acting under the Summary Jurisdiction Acts or 
any of them, or under any other Act, or by virtue of his commission, or 
under the common law (/).

‘ (14) The expression “ court of quarter sessions ” shall mean the 
justices of any county, riding, parts, division, or liberty of a county, or 
of any county of a city or county of a town, in general or quarter sessions 
assembled, and shall include the court of the recorder of a municipal 
borough having a separate court of quarter sessions.’

Person.—By sect. 19: ' In this Act and in every Act passed after 
the commencement of this Act the expression “ person ” shall, unless the 
contrary intention appears, include any body of persons, corporate or 
unincorporate. *

Writing. -By sect. 20 : ‘In this Act and in every other Act, whether 
passed before or after the commencement of this Act, expressions 
referring to writing shall, unless the contrary intention appears, be 
construed as including references to printing, lithography, photography, 
and other modes of representing or reproducing words in a visible form.’

Committed for Trial. -By sect. 27 : ‘In every Act passed after the 
commencement of this Act the expression “ committed for trial ” used 
in relation to any person shall, unless the contrary intention appears, 
mean, as respects England and Wales, committed to prison with the 
view of being tried before a judge and jury, whether the person is com­
mitted in pursuance of section twenty-two or of section twenty-five of 
the Indictable Offences Act, 1848 (11 & 12 Viet. c. 42), or is committed 
by a court, judge, coroner, or other authority having power to commit 
a person to any prison with a view to his trial, and shall include a person 
who is admitted to bail upon a recognisance to appear and take his trial 
before a judge and jury.’

Offences under two or more Laws. — By sect. 33: ‘Where an act 
or omission constitutes an offence under two or more Acts, or both under 
an Act and at common law, whether any such Act was passed before or 
after the commencement of this Act, the offender shall, unless the 
contrary intention appears, be liable to be prosecuted and punished under 
either or any of those Acts, or at common law, but shall not be liable to 
be punished twice for the same offence’(m).

Distance. By sect. 34: ‘In the measurement of any distance for
(Ic) Tho Summary Jurisdiction (Eng­

land) Acts arc the Summary Jurisdiction 
Acts, 1848 (11 & 12 Viet, c 43) and 1879 
(42 & 43 Viet. e. 49), and any Act, past or 
future, amending these Acts or either of 
them (62 & 63 Viet. c. 63, s. 13 (7) ).

(/) This definition does not apply to 
justices acting for tho grant of liquor

licences or revision of jury lists. Boulter 
v. Kent JJ. [1897], A.C. 65(1. Hagmaivr r. 
Willcsdon Overseers [1904], 2 K.B. 31(1.

(m) As to the effect of this section, see 
pout, p. (1. There are numerous enactments 
containing a similar provision as to par­
ticular offences. See Hardcastlc on Statutes 
(4th oil., by Craies), 3(H$n.
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the purposes of any Act passed after the commencement of this Act, 
that distance shall, unless the contrary intention appears, be measured 
in a straight line on a horizontal plane ’ (n).

Citation of Acts. By sect. 35: ‘ (1) In any act, instrument, or 
document, an Act may be cited by reference to the short title (o), if any, 
of the Act, either with or without a reference to the chapter, or by 
reference to the regnal year in which the Act was passed, and where there 
are more statutes or sessions than one in the same regnal year, by reference 
to the statute or the session, as the case may require, and where there 
are more chapters than one, by reference to the chapter, and any enact­
ment may be cited by reference to the section or subsection of the Act 
in which the enactment is contained (p).

‘ (2) Where any Act passed after the commencement of this Act 
contains such reference as aforesaid, the reference shall, unless a contrary 
intention appears, be read as referring, in the case of statutes included 
in any revised edition of the statutes purporting to be printed by 
authority, to that edition, and in the case of statutes not so included, 
and passed before the reign of King George the First, to the edition pre­
pared under the direction of the Record Commission ; and in other 
cases to the copies of the statutes purporting to be printed by the King’s 
Printer or under the superintendence or authority of His Majesty’s 
Stationery OHice.

‘ (3) In any Act passed after the commencement of this Act a 
description or citation of a portion of another Act shall, unless 
the contrary intention appears, be construed as including the word, section, 
or other part mentioned or referred to as forming the beginning and as 
forming the end of the portion comprised in the description or citation.’

Effect of Repeal. -By sect. 11 : ‘(1) Where an Act passed after the 
year 1850, whether before or after the commencement of this Act (January 
1, 189 )), repeals a repealing enactment, it shall not be construed as 
reviving any enactment previously repealed, unless words are added 
reviving that enactment.

(2) Where an Act passed after the year 1850, whether before or after 
the commencement of this Act, repeals wholly or partially any former 
enactment and substitutes provisions for the enactment repealed, the 
repealed enactment shall remain in force until the substituted provisions 
come into operation.

By sect. 38: ‘(1) Where this Act, or any Act passed after the com­
mencement of this Act (January 1, 1890), repeals and re-enacts, with or 
without modification, any provisions of a former Act, references in any 
other Act to the provisions so repealed shall, unless the contrary intention 
appears, be construed as references to the provisions so re-enacted.

‘ (2) Where this Act, or any Act passed after the commencement of 
this Act, repeals any other enactment, then, unless the contrary intention 
appears, the repeal shall not —

(n) See R. v. Wood, 5 Jur. 225, /tout, p. 20. (/<) Ah to the old rule of citation hpc
(o) Kor a list of short titles of statutes It. r. Biers [18341, 1 A. & E. 327. (libbs 

see Hardcastle on Statutes (4th cd., by v. 1‘ike [1841], 8 M. & W. 223.
Craies), Appendix B.
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‘ (a) revive anything not in force or existing at the time at which the 
repeal takes effect ; or

‘ (b) affect the previous operation of any enactment so repealed or 
anything duly done or suffered under any enactments so 
repealed ; or

‘ (r) affect any right, privilege, obligation, or liability acquired, 
accrued, or incurred under any enactment so repealed ; or

‘ (•!) affect any penalty, forfeiture, or punishment incurred in respect 
of any offence committed against any enactment so repealed ; 
"• (-/)

‘ (e) affect any investigation, legal proceeding, or remedy in respect 
of any such right, privilege, obligation, liability, penalty, for­
feiture, or punishment as aforesaid ; 

and any such investigation, legal proceeding, or remedy may be instituted, 
continued, or enforced, and any such penalty, forfeiture, or punishment 
may be imposed, as if the repealing Act had not been passed.’

In the Criminal Procedure Act, 1851 (14 & 15 Viet. c. 100), ‘the 
word “ indictment ” shall be understood to include “ information ” (r), 
“ inquisition ” («), and “ presentment ” (t), as well as “ indictment,” and 
also any “ plea,” “ replication,” or other pleading, and any “ nisi prius 
record ” (w), and the term “ finding of the indictment ” shall be under­
stood to include the “ taking of an inquisition,” the “ exhibiting of an 
information,” and “ the making of a presentment” ’ (sect. 30).

Effect on Common Law or on Prior Legislation. The effect of sect. 
33 of the Interpretation Act, 1889, is to create a presumption (t>) that 
offences created by modern Acts are cumulative upon, and not in 
substitution for, offences at common law or under prior statutes not 
expressly repealed.

The provision creating a presumption against the right to punish the 
offender twice for the same offence is in accord with the common law 
rule (w). It appears not to bar a prosecution.

In considering statutes relating to crime it has to be determined whether 
they override or ' *nt the common law or prior statutes, and 
whether the remedies, procedure, or punishments which they enact are 
exclusive of those existing or alternative to or cumulative on them.

In K. v. Thompson (x), however, it was held that an indictment

(7) Thus (ho Larceny Act, 1001, does not, 
by repealing ss. 75, 70 of the Larceny Act, 
I SO I, alTcct liability to punishment for 
olTeneoH under those sections committed 
before the time when the Act of 1001 took

(r) i.r. a criminal information exhibited 
by the Attorncy-< leneral ex officio or by 
leave of the High Court (K.B.D.).

(*) *.e. a coroner's inquisition. In It. r. 
Ingham, 03 L. .1, Q. It. 183, it was held that 
indictment in s. 0 of the Offences against 
the Person Act, 1801 (24 & 25 Viet. e. 100), 
included a coroner's inquisition.

(/) By the grand jury of its own act. 
Such p regent men ta in respect to highways 
and bridges are now by way of indictment

only. See 51 & 52 Viet. c. 43. s. 78 (3).
(a) i.r. the record made up for trial of 

an indictment or information originating 
in or removed into the High Court. See 
Short & Mellor, Cr. l‘r. (2nd ed.) 110.

(1) As to what is sufficient to rebut such 
presumption see Michell r. Brown, 28 L. J. 
M.C. 53; 2 K. Sï K. 207. Fortcscue v. 
Bethnal (ireen [18011, 2 Q.B. 171, 178.

(if) Middleton v. Crofts [1730], 2 Atk. 
050. 074 ; R. v. Miles, 24 Q.B.D. 423, 431. 
This subject is discussed /><>*/, Bk. xii. c. ii. 
under‘Autrefois convict,* ‘Autrefois acquit.* 

(j) 10 Q.B. 832; std querre. The ratio 
decide Dili was that conspiracy was a 
common law offence.

8^86
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for conspiracy to violate a statute would lie after the repeal of the 
statute.

Effect of Repeal of Statutes creating Offences.—‘It has been long 
established that when an Act of Parliament is repealed, it must be con­
sidered (except as to transactions passed and closed) as if it had never 
existed’(y). Where, therefore, a justice of the peace, under 13 Geo. III. 
c. 78, s. 24, presented the inhabitants of a parish for the non-repair of a 
highway, and the proceedings were removed into the Court of Queen’s 
Bench, and the defendants pleaded, and issues of fact were joined, and 
a verdict found against the defendants, and the issues had been joined 
before, but tried after, the day on which the Highway Act, 1835 (z) 
(which repealed 13 Geo. III. c. 78), came into operation, the judgment 
was arrested, on the ground that the power to give judgment upon a 
presentment under 13 Geo. III. e. 78 was gone (a). So where the lia­
bility to repair certain highways in a parish was taken away from the 
parish by statute, and cast upon certain townships, and the statute gave 
a form of indictment against the townships for non-repair, and one of 
the townships was indicted under the statute, but before the trial the 
statute was repealed, and a verdict was found against the township, 
the judgment was arrested, on the ground that, although whatever had 
been done under the Act before it was repealed was valid, the statute 
when repealed was, with regard to any future operation, as if it had 
never existed, and the effect of the repeal is the same whether the alter­
ation affects procedure only or matter of substance(6). So where a 
prisoner was indicted for privately stealing in a shop against 10 & 11 
Will. III. c. 23, which was repealed (1 Geo. IV. c. 117, s. 1) after the 
commission, but before the trial, of the offence, it was held that the 
prisoner could not be sentenced under the repealed Act(c), there being 
no special clause in the repealing Act continuing the repealed Act as 
to matters arising before the repeal took effect (d).

Repealing Acts, however, sometimes contain clauses for the purpose 
of keeping alive the statutes they repealed so far as they relate to of­
fences committed against them, and in repeals effected after 1889 there 
is a presumption to this effect(e). Where a bankrupt had committed 
an offence against 12 & 13 Viet. c. 106, s. 251, and an information had 
been laid before a magistrate for that offence, and a warrant issued for 
the prisoner’s apprehension before 24 & 25 Viet. c. 134 came into opera­
tion, which by sect. 230 repealed the former Act, except as to ‘any 
proceeding pending,’&c.,‘or any penalty incurred,’&c.,at the com­
mencement of the Act, it was held that there was a proceeding pending 
within the meaning of this exception, and that the word ‘penalty’ in it 
extended to any penal consequences whatever, and was not restricted 
to a pecuniary penalty, and, consequently, that the bankrupt might be 
convicted and sentenced under the former Act(/).

( I/) Surtees v. Ellison, 0 1$. & C. 750, 
Tentenlen, C.J. See 52 & 53 Viet. c. 63, 
as. 11, 38, ante, p. 5.

(?) 5 & 0 Will. IV. c. 50.
(«) R. v. Mawgan, 8 A. & E. 406. 
(6) R. r. Denton, 18 Q.R. 761.
(r) R. v. M'Kenzie, R. & R. 429.

(</) See Miller’s Case [1764], 1 W. 
Bl. 450; 3 Wils. (K.B.) 420.

(e) 52 & 53 Viet. e. 63. s. 38(2), 
ante, p. 5. See R. r. Webb, 140 Cent. 
Cr. Vt. Seas. Pap. 627. Walton. .1.

(/) R. v. Smith, L. & C. 131.
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CANADIAN NOTES.

INTERPRETATION OF STATUTES.

See the Criminal Code, R.S.C. (1906) eh. 146, sec. 2, for the inter­
pretation of words and phrases used therein.

Every provision of the Interpretation Act (R.S.C. (1906) eh. 1) 
extends and applies to every Act of the Parliament of Canada except 
in so far as such provision—

(а) Is inconsistent with the intent or object of such Act ; or
(б) Would give to any word, expression or clause of any such Act 

an interpretation inconsistent with the context ; or
(c) Is in any such Act declared not applicable thereto. R.S.C. 

(1906) ch. 1, sec. 2.

Interpretation of Criminal Statutes.—Penal statutes must be con­
strued strictly, and where an enactment imposes a penalty for a 
criminal offence, a person against whom it is sought to enforce the 
penalty is entitled to the benefit of any doubt which may arise in the 
construction of the enactment. R. v. Wirth, 1 Can. Cr. Cas. 231.

Words and Phrases in Criminal Code.—See 11 Can. Cr. Cas., pp. 
375-379; 12 Can. Cr. Cas. 583, 13 Can. Cr. Cas. 541.

The part headings of the Code are to be regarded as preambles to 
statutes. R. v. Brooks, 5 Can. Cr. Cas. 372.

“Bank Note,” a forged paper purporting on the face of it to he a 
bank note is within the statute, although there he no such bank as 
named. R. v. Macdonald, 12 U.C.Q.B. 543.

“Everyone” includes bodies corporate unless the context requires 
otherwise. Union Colliery Company v. The Queen, 4 Can. Cr. Cas. 407.

“Capable of being stolen” (in Code sec. 354) includes anything 
capable of being stolen by anybody, not merely by the accused. R. v. 
Gildstaub, 5 Can. Cr. Cas. 357.

“Person” includes “bodies corporate” and “companies,” but a 
corporation cannot be indicted for manslaughter. R. v. Great West 
Laundry Co., 3 Can. Cr. Cas. 5, at p. 519.

“Everyone” is a wider term than “person.” Union Colliery v. 
The Queen, 4 Can. Cr. Cas., at p. 407.

A small room used for temporary detention of persons is not 
included in the phrase “a common gaol or prison.” In re Burke 
(1894), 27 N.S.R. 286.
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Valuable Security.—It was formerly held that the term “valuable 
security” meant a valuable security to the person who parted with it 
on the false pretence, and that the inducing a person to execute a 
mortgage on his own property was therefore not obtaining a “valuable 
security.” R. v. Brady (1866), 26 U.C.Q.B. 13; but the defini­
tion in Criminal Code expressly includes any deed, bond, etc., which 
evidences title.

Defendant was indicted for forging an order for the payment of 
money, the order being in the following words : “John McLean, tailor, 
please give M. A. S. (defendant) to the amount of $3.50 and by doing 
you will oblige me, A. McP.” It was proved that the signature A. 
McP. was forged by the prisoner, and the prisoner was convicted and 
sentenced. It was held that this was an order for the payment of 
money, and not a mere request, and the conviction was affirmed. R. v. 
Steele (1863), 13 U.C.C.P. 619 (following R. v. Tuke (1858), 17 
U.C.Q.B. 296).

The true criterion as to whether a document is an order for pay­
ment of money or only a request, is, whether, if the instrument were 
genuine, and the person to whom it was directed paid it, lie could 
recover the amount from the party by whom the order was given, or 
charge it to him, for if such be the case it is an order. R. v. Carter, 1 
Cox 172 ; R. v. Ferguson, 1 Cox 241 ; R. v. Dawson, 3 Cox 220; R. v. 
Vivian, 1 Den. C.C. 35.
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CHAPTER THE SECOND.

OP INDICTABLE OFFENCES.

Offences which may he made the subject of indictment, and are below 
the crime of treason (w), fall into two classes, felonies and misde­
meanors.

1. Felony Common Law.—Felony is the common-law term em­
ployed to describe the graver crimes known to the common law below 
the degree of high treason or petty treason (j*). The term has long been 
used to signify the degree or class of crime committed, rather than the 
penal consequences by way of forfeiture entailed by its commission. 
Hut the proper definition at common law appears to be—an offence 
(triable by indictment only at common law) which occasions a total 
forfeiture of either lands or goods, or both(y), at the common law: to 
which capital or other punishment man be superadded according to the 
degree of guilt (z). Capital punishment is not an essential element in 
the original , but was long so closely associated with felony
that until 1827, if a statute made a new offence felony, the law im­
plied that it should be punished not merely by forfeiture, but also by 
death (fl), subject to the right of benefit of clergy (ft), unless that were 
expressly denied by statute(c). This is merely a particular instance of 
the rule that where a statute describes a new offence as felony, it there­
by by necessary consequence gives to the offence the like incidents that 
belong to a felony by the rules and principles of the common law or 
general statutory provisions. The chief of these incidents are:

1. Punishment (d).
2. The liability of persons aiding and abetting, committing or

(//•) Treason ( which is only incident­
ally treated in this work) is sometimes 
deserilied ns a form of felony (sec 00 
A 01 Viet, c. Is. ... h; but the pro­
cedure for trial of treason is hv statute 
different. See Arclihold. Cr. 1*1. (23rd 
ed.) 028; I Hawk. e. 17; 2 Stephen, 
Hist. ('rim. Law. 241; Nteph. Dig. Cr. 
Law (0th ed.). arts. 52-02; Pari. Pup. 
1878. If. L. (No. 178). Report by Mr. 
R. N. Wright on Acts relating to Trea­
son. As to piracy, see post, tit. ‘Pir-
w?y.' p. ms.

(,r) Now merged in murder : 24 & 
25 Viet. e. KH). s. 8.

(i/) These forfeitures were ulmlished 
in 1870. except in the case of outlawry ; 
see .1.1 & .14 Viet. c. 2.1. s. I.

U) 4 HI. Com. 05; and see 1 Hawk, 
c. 25, s. 1. In Scots law ‘the higher 
crimes. rn|M\ rohliery, murder, arson. 
&e„ were called felony, and. Iteing in­
terpreted want of fidelity to his lord, 
made the vassal lose his lief.* 2 Hume.

App. ii. p. 120. The derivation of ‘fel­
ony' is uncertain. It is by some traced 
to the Low Latin felto ( Ital. fellone) ; 
by others to frah or fir. lief or estate.’ 
and foil, ‘price or value,’ and is by 
them said to mean pretium feudi. See 
Spelm. fJlos. #u\ ‘Felon’; Murray, Diet. 
Kng. Lang. s.r. ; 4 HI. Com. 05.

(«) 4 HI. Com. 08. R. r. Johnson. 
.1 M. & S. 5.10.

(hi Abolished in 1827. Vide pout. 
p. 205n.

lc) 7 & 8 Geo. IV. e. 28, s. 8, post, p. 
240. which overrides the common-law 
presumption in favour of capital pun­
ishment (which applied to all felonies 
except petty larceny and mayhem ) by 
laying down a rule for the punishment 
of felonies not specifically punishable 
by other statutes.

ld) Vide post. p. 240. The result of 
legislation in the nineteenth century 
has been to make the punishment of 
every felony depend upon some statute.

0^63
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procuring the new felony to be convicted as principals in the 
second degree (e), or accessories before the fact (/).

3. Liability to arrest without warrant.
4. Liability to indictment.
5. The right of peremptory challenge of twenty of the jurors

summoned to try the indictment (<y).
Felony -Statutes.—No statutory offence is treated as a felony unless it 

is made so by express words or necessary implication. Not only those 
crimes which are made felonies by express words in a statute, but also 
all those which arc by statute decreed to have or undergo judgment of 
life and member become felonies thereby, whether the word ‘ felony ’ be 
omitted or mentioned (A). And a statute which declares that the offender 
shall, under the particular circumstances, be deemed to have feloniously 
committed the act, makes the offence a felony, and imposes all the 
common and ordinary consequences attending a felony (i). So where a 
statute says that an offence, previously a misdemeanor, ‘ shall be deemed 
and construed to be a felony,’ instead of declaring it to be a felony in 
distinct and positive terms, the offence is thereby made a felony (/'). An 
enactment that an offence shall be felony, which was felony at common 
law, does not create a new offence (k). An offence is not to be made felony 
by the construction of doubtful and ambiguous words in a statute ; and 
therefore, if it be prohibited under ‘ pain of forfeiting all that a man has,’ 
or of ‘ forfeiting body and goods,’ or of being ‘ at the king’s will for body, 
land, and goods,’ the offence created is only a misdemeanor (/). Where 
a statute has made the doing of an act felonious, if a subsequent statute 
make it penal only, the latter statute is considered as virtually repealing 
the former, so far as relates to the punishment of the offence (m). Thus, 
where a statute (9 Geo. I. c. 22) made an offence punishable with death 
and a subsequent statute (l(i Geo. III. c. 30) imposed a forfeiture of 
£20 for the same offence when first committed, recoverable before 
justices of the peace, and made the second offence felony, the latter 
statute was held to be a virtual repeal of the former (n). ‘ Where 
a later statute again describes an offence which had been previously 
created by a former statute, and affixes a different punishment to it, and 
varies the procedure, or if the later enactment expressly alters the quality 
of the offence, as by making it a misdemeanor instead of a felony (o), or 
a felony instead of a misdemeanor (/>), the later enactment must be

(<•) The Coal-heavers' case, I Leach, 04 ; 
I East, P.C. 343.

(/) It. v. .lames, 24 Q.B.I). 4311. As to 
accessories after the fact see I Hale, 1113, 
•114, 704 ; 3 Co. Inst. 00 ; and 24 & 20 Viet, 
c. 04, s. 4. /*«/, p. 131.

(y) Cray v. R., 11 Cl. & F. 427 ; 6 St. 
Tr. N. S. 117. « (ieo. IV. c. 00, s. 20 (K). 
7 A s ( ieo. IV. e. 28. s. 3(E). Ah to colonies 
sec Levineer v. R., L It. 3 P.C. 282.

(A) 1 Hale, 703; I Hawk. e. 40, s 2. 
R. v. Horne, 4 Cox, 203, Pat tenon, J. This 
was an indictment on 0(ieo. IV. e. 84, s. 22, 
which enacts that persons at large in the 
United Kingdom during the term of a 
sentence of transportation 1 shall sutler

death as in cases of felony without benefit 
of clergy.’ The indictment was held bad 
for omitting the word * feloniously.’

(») R. v. Johnson, 3 M. & S. 530, 55ft, 
Bayley, J.

{}) R. r. Salomons, 1 Mood. 202, over­
ruling R. r. Cale, I Mood. II.

(*) R. «’. Williams, 7 Q.B. 253, Patte

(/) 1 Hawk. e. 40, a. 3.
(to) 1 Hawk. c. 40, s. 5.
(a) R. v. Davis, 1 Leach, 271.
(o) Id ibid.
(/>) See R. v. Cross, 1 Ld. Raym. 711 ; 

3 Salk. 103. It has been held, notwith­
standing R. v. Cross, that an indictment
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taken as operating by way of substitution (and implied repeal) and 
not cumulatively ’ (7).

Where a statute makes a second offence felony, or subject to a heavier 
punishment than the first, it is always implied that such second offence 
has been committed after a conviction for the first; and unless this is 
stated in the indictment, the offence is punishable as a first offence (q).

2. Misdemeanor. —The word misdemeanor is applied to all offences 
(whether at common law or by statute) which are below the degree of 
felony, whether they are punishable on indictment or on summary con­
viction. They may be punished, according to the character of the offence, 
by fine or imprisonment, or both (r). The word is generally used in 
contradistinction to felony, and includes such offences as perjury, battery, 
libel, conspiracy, and public nuisance (s). Misdemeanors have been 
sometimes termed misprisions : indeed, the word misprision, in its larger 
sense, is used to signify every considerable misdemeanor which has not 
a certain name given to it in the law ; and it is said that a misprision is 
contained in every treason or felony whatsoever, and that a person 
guilty of felony or treason may be proceeded against for a misprision 
only, if the king please (<).

The term misdemeanor applies not only to completed offences below 
the degree of felony, but also to attempts (n), or incitements (v), or con­
spiracies (w) to commit a complete felony or misdemeanor which do not 
result in the commission of the full offence. An indictment lies at 
common law for all kinds of inferior crimes of a public nature, as mis­
prisions, and all other contempts (x), all disturbances of the peace, oppres­
sions, or misbehaviour by public ollicers (y), and all other misdemeanors 
whatsoever of a public evil example against the common law (z). An 
indictment will lie for contempt of court by attacking courts of justice 
or attempting to obstruct the course of justice (a) : but it seems doubtful 
whether every contempt is indictable. In an early case, Holt, C.J., 
said: ‘If a witness be insolent we may commit him for the immediate 
contempt or bind him to his good behaviour, but we cannot indict 
him’ (6). It seems, however, to be established that whatever openly 
outrages decency and is injurious to morals, is a misdemeanor
at common law (c). Thus the exposure of a man’s person in a 
place is indictable (d).

will lie for receiving na n misdemeanor in 
vanes not falling within 24 & 2fi Viet. e. 90, 
a. 91. It. 1. I'aync 1190»i|, I K.B. 97.

(y) Michel! v. Brown, 2 K. & E. 297, 
Campbell, C.J. <'f. Henderson r. Sher­
borne, 2 M. Si W. 239, 239. Ah to alterna­
tive remedies under different enactments 
vide mile, pp. 4, 9. ,

(r) Bum’s Justice (30th ed.), tit.
‘ Misdemeanor,’ citing Barlow’s Justice, 
tit.‘ Misdemeanor.' See poet, c.vii. ‘ Punish­
ment,' p. 249.

(») 4 BL Com. fi, note 2. Burn’s Just ice 
(30th e<l.), tit. ‘Misdemeanor.'

(() 1 Hawk. c. 20, a. 2, and c. f>9, as. 1, 2. 
Burn’s Justice, tit. ‘ Felony.’

(it) Pott, p. 140.

(p) Pont, p. 203.
(mi) Poet, p. 149.
(x) Pott. p. f»37.
(y) Poet, |i. 4101.
| $ HawIe e u i
(а) It. r. mbit's 119021, 1 K.B. 77. R. 

» . Cray 11900|, 2 Q.B. 39. Vide /*>< Bk. 
vii. p. 537, ami Oswald on Contempt 
(2ml ed.), chap, i

(б) It. v. Rogers, 7 Mod. 28. See H. ». 
Nun, 10 Mod. 189.

(r) 4 Bl. Com. 6Bn. ; 1 Hawk. c. fi, a. 4 ; 
I Beat, P.C. p. 3.

(d) It. r. tied ley, 1 Sid. 108; 3 Keb. 920. 
It. »\ Holme», Dear». 207. Vide fiott, Bk.

9
9
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Breach of Stat» le Test of Indictability. —In U. v. Hall (*>), Charles, J., 
adopted the rule laid down in 2 Hawk. c. 25, s. 4, that * it seems to be 
a good general ground that wherever a statute prohibits a matter of 
public grievance to the liberties and security of a subject, or commands 
a matter of public convenience, as the repairing of the common streets 
of a town, an offender against such statute is punishable not only at 
the suit of the party aggrieved, but also by way of indictment for his 
contempt of the statute, unless such method of proceeding do manifestly 
appear to be excluded by it ’ ( /') ; and the law as laid down in R. v. Hall 
has been accepted as correct (7).

Where an act or omission, which is not an offence at common law 
is made punishable bv a statute, the questions arise whether the criminal 
remedies are limited to the particular remedy given by the terms of the 
statute, or, in other words, whether the remedy given by the statute 
is exclusive of or alternative to other remedies given by other statutes 
or the common law. It has been laid down that where an act or 
omission is not an offence at common law, but is made an offence by 
statute, an indictment will lie where there is a substantive prohibitory 
clause in such statute, though there be afterwards a particular pro­
vision and a particular remedy given (//). ‘ Where a duty is created 
by statute which affects the public as the public, the proper mode 
if the duty is not performed is to indict or take the proceedings pro­
vided by the statute'(t). Thus, an unqualified person may be indicted 
for acting as an attorney contrary to the Solicitors Act, 1813 (6 & 7 
Viet. c. 73), s. 2, although sect. 35 and sect. 3G enact, that in case any 
person shall so act he shall be incapable of recovering his fees, and 
that such offence shall be deemed a contempt of court and punishable 
accordingly (j). And a clerk to borough justices has been held liable 
to indictment for being interested in the prosecution of offenders 
committed by borough justices, as he was not liable to the particular 
penalty prescribed by sect. 102 of the Municipal Corporations Act, 1835 
(5 & 6 Will. IV. c. 7G) (k). When a new offence is created by statute, 
and a penalty is annexed to it by a separate and substantive clause, 
it is not necessary for the prosecutor to sue for the penalty ; but he 
may proceed on the prior clause, on the ground of its being a misde­
meanor (/). And wherever a statute forbids the doing of a thing,

(r) [I891| 1 Q.B. 747, 763. 
if) iSce 1 Hawk. c. 22, a. 5 ; 2 Hawk, 

c. 26, s. 4.
(;/) Saunders t\ Holborn District ltd. of 

Works [ 1896), I Q. It. I>4.
(A) R. r. Wright, 1 Burr. 643. R. v. 

(iregory, 5 B. & Ad. 655. R. v. Crowley, 
10 A. & E. 132. It. v. Walker, 44 L .1. 
M.C. 109. R. v. Hall [1891L I Q.B. 747, 
770. Charles, J.

(») Clegg v. Eaiby (las Co. [1890], I Q. It. 
302. Wills. J. See ÀtMien. v. L N. W. It. 
[1900], I y.B. 78.

(y) R. v. Buchanan, 8 y.B. 883. 
it) Fox 1*. It., 29 L J. M.C. 54 (Ex. Ch.). 
(/) R. v. Harris, 4 T. R. 205, Ashhurst, J. 

And this principle has been held to apply 
where the clause annexing the penalty was

in the same section of the statute. Thus 
6 Eli/., c. 4, s. 31 (rep.) enacted, ‘that it 
shall not be lawful to any person to set up, 
&c., any craft, mystery, &o., except he 
shall have been brought up therein seven 
years as an apprentice,’ &c., upon pain that 
every person willingly offending or doing 
the contrary forfeit for every default forty 
shillings for every month ; ami the method 
of proceeding upon this statute was either 
by information qui tarn in the court of oyer 
and terminer or sessions of the county, &c., 
where the offence was committed, to re­
cover the penalty, or by indictment in those 
courts. But it should be observed that a 
subsequent section (39) gave authority to 
proceed by indictment, or by information, 
&c. See the cases collected in the note to
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the doing it wilfully, although without any corrupt motive, is indict­
able (m). Thus, under 3 & 4 Viet. c. 97, s. 15 (rep.), which made it a 
misdemeanor if any person ‘ shall wilfully do, or cause to be done, any­
thing in such a manner as to obstruct any engine or carriage using 
any railway, Maule, J., held, that if a person designedly placed on a 
railway substances having a tendency to produce an obstruction, he 
was within the Act, and that it was not necessary that he should have 
placed them there expressly with the view to obstruct an engine (n). It 
has also been ruled that if a statute enjoins an act to be done, without 
pointing out any mode of punishment, an indictment lies for disobeying 
the injunction of the Legislature (o). Thus, the father of a child was 
indictable if, being requested by the registrar within forty-two days 
of its birth so to do, he wilfully refused to inform the registrar of the 
particulars required by the Act to be registered touching the birth, con­
trary to sect. 20 of the Births and Deaths Registration Act, 1836 (6 & 7 
Will. IV. c. 86) (/>). And the remedy by indictment in such a case is not 
taken away by a subsequent statute pointing out a particular mode of 
punishment fur such disobedience (q). Where the same statute which 
enjoins an act to be done contains also an enactment providing for a 
particular mode of proceeding, as commitment, in case of neglect or 
refusal, it has been doubted whether an indictment will lie (r). But 
‘ all that the authorities establish ’ on this point is that where there is 
a substantial general prohibition or command in one clause and there 
is a subsequent clause which prescribes a specific remedy, the remedy 
by indictment is not excluded (s). Where a statute only adds a further 
penalty to an offence prohibited by the common law, the offender may 
still be indicted at the common law (t) ; and if a statute gives a new 
punishment or new mode of proceeding for what before was a misde­
meanor, without altering the class or character of the offence, the new 
punishment or new mode of proceeding is alternative only, and the 
offender may be proceeded against as before for the common-law misde­
meanor (see sect. 33 of the Interpretation Act, 1889, ante, pp. 4 & 6).

K. r. Kildvrby, I XViiih. Saund. 312. See 
also Morris r. Ixiughborough Corporation 
119081. I K.B. 205.

(m) H. v. Sainsbury, 4 T. R. 457, whom 
it was Indd to bo a misdomoanor in mag is- 
tratos to grant an alo lioonro whoro they 
had no jurisdiction. See R. v. Nott, 4 Q.B. 
70S, Denman, C.J.

(«) R. ». Holroyd, 2 M. & Rob. 339 ; and 
set) Jones o. Taylor, I E. & E. 20. as to Un­
meaning of the word* ‘ wilfully trespass ’ in 
3 & 4 Viet. c. 97, s. 10.

(o) R. ». Davis, Say. 103, discussed in 
R. ». Robinson, 2 Burr. 803 (refusal to 
receive a pauper removed under an order of 
justices). S4-o also R. ». Harris, 4 T. R. 202.

(/>) R. ». Price, 11 A. 4 K. 727. Sect. 20 
was repealed in 1874, and replaced by s. 39 
of the Births and Deaths Registration Act, 
1874 (37 & 38 Viet. c. 88), which makes the 
refusal an offence punishable on summary 
conviction.

(q) R. v. Boyall, 2 Burr. 832. R. ».

Ralme, 2 Cowp. 048, cited 2 Hawk. c. 25, 
s. 4, in not is. And, generally speaking, the 
Court of King's Bench cannot Ik- ousted 
of its jurisdiction save by express words, or 
by necessary implication. CatesV. Knight, 
3 T. R. 445, Ashlmrst, ,1.

(r) R. v. Cummings, 5 Mod. 179. R. v. 
King, 2 Sir. 1208, eases of indictments 
against oven#-era for neglecting to account, 
and for not paying over the balance within 
the time limited by the statute. See Couch 
r. Steel, 3 E. A B. 402. In 2 Holm, I'. !.. 
453, it is stated that an indictment will lie 
in these cases, though the statute provides 
another remedy by commitment. See 
cases then- cited. As to modern statutes 
ace 52 & 53 Viet. c. 03, s. 33, mile, p. 4.

(*) It. r. Hall 118911, I Q.B. 747. 770, 
Charles, J.

(/) 2 Hawk. c. 25, s. 4. It. ». Wigg, Ixl. 
Raym. 1103; 2 Salk. 400. And see the 
cases collected in It. ». Dickenson, 1 Wins. 
Saund. 1356, note (4).
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Therefore, notwithstanding the provisions of the Blasphemy Act, 1697 (9 
& 10 Will. III. c. 35; Ruffhead, c. 32), it was held that a blasphemous libel 
might be prosecuted at common law (u). Where a statute makes that 
felony which before was a misdemeanor only, the misdemeanor is merged, 
and there can be no prosecution afterwards for the misdemeanor (v).

It is an offence at common law to obstruct the execution of powers 
granted by statute (w). But where a public Act merely regulates private 
rights, an indictment will not lie for the infringement of those rights : 
as, if a statute empowers the setting out of private roads and the directing 
their repairs, an indictment does not lie for not repairing them (z).

Disobedience of the orders of a competent tribunal is in most cases 
an indictable misdemeanor at common law (if), and where a statute em­
powered the King in Council to make an order as to quarantine, and did 
not annex any specific punishment for disobedience, the disobedience 
was held to be a misdemeanor indictable at common law (z). By the 
‘ Bpping Forest Amendment Act, 1872,’ s. 5, the Epping Forest com­
missioners may make orders prohibiting, until after their final report, 
any inclosure or waste of land within the forest, subject, in their judg­
ment, to any forestal or common rights. The commissioners made a 
general order prohibiting all persons from committing waste upon a piece 
of land described until the final report, or until further order ; all persons 
affected to be at liberty to apply to them as there might be occasion. The 
defendant applied to the commissioners by counsel as a person affected, 
but they refused to enter into the question raised. The defendant was 
convicted upon an indictment for breach of this order, subject to the 
opinion of the Court of Queen's Bench, which held that the order and 
indictment were good (a).

In the case of acts commanded or prohibited by statute, three questions 
arise : whether the statute intended the remedy to be (1) by indictment, 
or (2) by civil proceedings, or (3) by some or other specified exclusive or 
alternative statutory remedy. As to certain classes of acts commanded 
or forbidden bv statute in the public interest, the question arises whether 
the remedy by indictment is excluded by a particular remedy given by 
the statute, or is cumulative upon the statutory remedy (6). The true 
rule is stated to be this : * Where the offence was punishable by a 
common-law proceeding, before the making of such statute prescribing 
a particular mode of punishing it, then either method may be pursued, 
as the particular remedy is cumulative, and does not exclude the common- 
law punishment ; but where the statute creates a new offence by pro­
hibiting and making unlawful anything which was lawful before, and 
appoints a particular remedy against such new offence by a particular 
sanction and particular method of proceeding, such method of proceeding

(m) H. V. Carlisle, 3 B. & AM. 161, 164. 
(v) See R. v. l‘aync[HHX$l, 1 K.B. 97.101. 

R. v. Gregory, L. R. 1 C. C. R. 77, and ante, 
p. 9.

(tr) R. v. Smith, 2 Dougl. 441.
(*) R. v. Richards, 8 T. It. 037.
(y) R. r. Robinson, 2 Burr. 799,804 ; and 

vide poet, Bk. vii. p. f»42.
(z) R. v. Harris, 4 T. R. 269. Sec hereon

R. v. Hall [1891], 1 Q.B. 747.
(«) It. v. Walker, 13 Cox, 94, where the 

form of indictment used is given.
(b) The term ‘ cumulative ’ with respect 

to this subject seems first to have been 
used by Lord Mansfield, C.J., in R. v. 
Robinson, 2 Burr. 799,803, 8Uf>. * Alterna­
tive ’ would be a happier expression, so far 
as concerns criminal remedies.
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must be pursued and no other (e). The mention of other methods 
of proceeding impliedly excludes that of indictment (d) ; unless such 
methods of proceeding are given by a separate and substantive clause (»•). 
Thus it is now settled (/), that where a statute making a new offence, 
not prohibited by the common law, appoints in the same clause a par­
ticular manner of proceeding against the offender, as by commitment 
or action of debt or information, without mentioning an indictment, no 
indictment can be maintained (;/). It was decided on 21 Hen. VIII. 
c. 13, s. 1, which provides that no spiritual person shall take land to farm 
on pain to forfeit £10 per month ; that as the clause prohibiting the act 
specified the punishment, the defendant was not liable, to be indicted (//). 
And it was held not to be an indictable offence to keep an ale-house 
without a licence, because a particular punishment, namely, commitment 
by two justices, was provided by the statute (i). And an indictment 
for assaulting and beating a custom-house officer in the execution of his 
office was quashed, because 13 & 14 Car. II. c. 11, s. C, appointed a par­
ticular mode of punishment for that offence (;). So an indictment will 
not lie against an overseer for wilful breaches of the duties imposed 
upon him by the Registration of Electors Act, 1843, in preparing and 
publishing voters’ lists, inasmuch as the sections prescribing those duties 
contain* no general prohibitory clause, and sect. 51 gives the revising 
barrister power to fine overseers for wilful breaches of duty, and sect. 97 
gives the party aggrieved the right to bring a penal action against 
the overseer for every wilful misfeasance or wilful act of commission or 
omission contrary to the Act (k).

Matters not indictable at Common Law. An indictment will not 
lie in respect of injuries of a private nature to individuals unless they 
in some way concern the King (/), or are accompanied by acts amounting 
to a breach of the peace (m). Thus an indictment did not lie for 
excluding commoners from a common by enclosing («), or for infringing 
the rights of the inhabitants of a particular district (o), nor for acting, not

(r) It. r. Robinson, 2 Burr. 799, 80f>. 
It. v. Carlisle, 3 B. & Aid. 193. It. v. Boyall, 
2 Burr. 832. See also Hartley r. Hooker, 
2 Cowp. 624. It. v. Haline, 2 Cowp. 050. 
And nee R. v. Faulkner, 1 Wins. Sauml. 
250r. note (3). See, however, It. r. 
Wright, 1 Burr. 543. It. r. Douse, 1 Ld. 
Itaym. 072. R. r. Hall [ 1891], 1 Q.B. 747, 
nnlr. p. II.

(</) 2 Hawk. e. 26, s. 4.
(r) Ante, p. II; and see It. r. Briggs 

11000 . I k It :tHl ; 78 I, .1 K It I II,.
( f) 2 Hank. c. 25, s. 4. Glass's case, 3 

Salk. 350.
Iff) R. r. Hall 118911, 1 Q.B. 747.
(A) It. r. Wright, 1 Burr. 643.
(i) Anon., 3 Salk. 26. Watson's ease, 

1 Salk. 45. R. r. Edwards, 3 Salk. 27. 
R. v. Faulkner, 1 Wins. Saunders 248, 
250f, note (3).

(;') Anon., 21.d. Ray in. 991 ; 3 Salk. 189. 
So an indict ment for keeping an ale-house 
was quashed, because 3 Car. 1, e. 3, directed 
a particular remedy. It. v. .lames, cited in 
R. v. Buck, 1 Sir. 070. R. v. Malland,

2 Sir. 828.
(4*) R. r. Hall [1891], 1 Q.B. 747; 17

Cox, 278, Charles, J.
(/) 2 Hawk. e. 25, a. 4. It. r. Richards, 

8 T. It. 037. This distinction is stated also 
lo have been taken in It. r. Bembridge & 
Rowell ([ 17831, 22 St. Tr. 1, cited in It. r. 
Southerton, 0 East, 130), an indictment 
for enabling persons to pass their accounts 
with the pay-offico in such a way as to 
enable them to defraud the Government. 
It was objected, that this was only a private 
matter of account, and not indictable : but 
the Court held otherwise, as it related to 
the public revenue.

(m) R. r. Bake, 3 Burr. 1731, where an 
indictment for forcible entry was quashed 
for lack of allegations as to breach of the 
peace, the indictment merely alleging a 
breaking and entering of the close of 
another.

(to) Willoughby’s case [1588], Cro. Eli/. 
00.

(o) See R. r. Hogan, 2 Den. 277 ; 20 L. J. 
M.C. 219; port, p. 10.
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being qualified, as a justice of peace (p) ; nor for giving short measure (q) ; 
nor for an attempt to defraud, if neither by false tokens or con­
spiracy (r) ; nor for secreting another (#) ; nor for bringing a bastard 
child into a parish (/) ; nor for entertaining idle and vagrant persons in the 
defendant’s house (u) ; nor for keeping a house to receive women with 
child, and deliver them (v) ; nor for enticing away an apprentice («>).

An indictment alleging that the prisoner contriving to injure the 
inhabitants of a parish, and unjustly to burthen them with the main­
tenance of her bastard child, being of very tender age and unable to move

(p) CastIc’s case, C'ro. .lac. 044.
\q) It. i\ Osborn, Il Huit. 1097 ; Imt 

selling by faine measure is indictable. I hid.
(r) It. v. ('hnnncll, 2 Mr. 793 (an indict­

ment against a miller for taking and detain­
ing part of the corn sont to him); and It. r. 
Bryan, 2 Str. Htili. Anon., (i Mod. 105. It. 
r. Wheat ly, 2 Burr. 1125 (indictment of a 
brewer for delivering less beer than con­
tracted for, held bad). It. r. Wilders, 2 Burr.
1128 (eit.) (indictment against a brewer 
for sending vessels of beer falsely marked 
as containing more than they in fact did, 
«IHashed). It. r. Pinkney [1730], 2 Scss. 
Cas. K.B. (2nd ed.) p. I OS (indictment for 
selling corn by false measure, quashed). In 
It. v. Haynes, 4 M. & S. 214, an indictment 
was found against a miller, for receiving 
good barley to grind at his mill, and de­
livering a mixture of oat and barley meal, 
different from the produce of the barley, 
and which was musty and unwholesome. 
For the prosecution was cited a note in 
I Hawk. e. 71, e. 1, referring to It. v. Wood 
11740], 2 Ness. Vas. K.B. (2nd ed.) p. 277, 
where it is laid down, that changing corn by 
a miller, and returning bad corn instead of 
it, is punishable by indictment ; for, being 
in the way of trade, it is deemed an offence 
against the public : but it was held that 
the indictment would not lie. Kllen- 
borough, C.J., in giving judgment, said, I hat 
if the allegation had been that the miller 
delivered the mixture ns an article for the 
food of man, it might possibly have sus­
tained the indictment, but that he could 
not say that, its being musty and unwhole­
some necessarily and ear tn termini imported, 
that it was for the food of man ; and it was 
not stated that it was to l>e used for the 
sustentation of man, but only that it was a 
mixture of oat and barley meal. He added : 
‘ As to the other point, that this is not an 
indictable offence, because it respects a 
matter transacted in the course of trade, 
and where no tokens were exhibited by 
which the party acquired any greater de­
gree of credit, if the ease had been that this 
miller was owner of a soke-mill, to which 
the inhabitants of the vicinage were hound 
to resort, in order to get their corn ground, 
and that the miller, abusing the conlidence 
of this his situation, had made it a colour 
for practising a fraud, this might have pre­

sented a different aspect ; but as it now is. 
it seems to be no more than the case of a 
common tradesman, who is guilty of a 
fraud in a matter of trade or dealing ; such 
as is adverted to in It. v. Wheatley, and the 
other eases, as not being indictable.* And 
see also It. v. Bower, I Vowp. 323. as to the 
point that for an imposition, which a man’s 
own prudence ought to guard him against, 
nn indictment does nut lie, but he is left to 
his civil remedy. But in It. r. Dixon, 3 M. 
fc N. 11, it was held, that a baker who sells 
bread containing alum, in a shape which 
renders it noxious, is guilty of an indictable 
offence, if he ordered the alum to be intro­
duced into the bread, although he gave 
directions for mixing it up in the manner 
which would have rendered it harmless.

(*) B. v. Chaundler, 2 Ld. Itaym. 1308 ; 
an indictment for secreting A., who was 
with child by the defendant, to hinder her 
evidence, and to elude the execution of the 
law for the crime aforesaid. Sid quaere.

(/) B. e. Warne, 1 Str. 044, it appearing 
that the parish could not be hurthened, the 
child being born out of it. But see a prece­
dent of an indictment for a misdemeanor at 
common law, in lodging an inmate, who 
was delivered of a bastard child, which 
became chargeable to the liberty. 2 (.'hit. 
Cr. L. 700. And see also id. 000, 4 Went w. 
353. and Cro. Vire. Comp. (7th edit.) 
048, precedents of indictments for misde­
meanors at common law, in bringing such 
persons into parishes in which they had no 
settlements, and in which they shortly died, 
whereby the parishioners were put to ex­
pense. 1 n one case it is stated to have been 
held, that no indictment will lie for pro­
curing the marriage of a female pauper 
with a labouring man of another parish, 
who is not actually chargeable. It. r. 
Tanner, 1 Ksp. 304. But if the facts of the 
case will warrant a charge of conspiracy, 
the offence would be substantiated, if under 
the circumstances the parish might possibly 
be put to expense. See 1 Nolan, P. L. 
Settlement by Marriage, s. I. in the notes. 
B. r. Seward, I A. X- E. 706 ; 3 N. & M. 
557.

(«) B. v. Langley, 2 Ld. Itaym. 790.
(r) B. r. Macdonald, 3 Burr. 1045.
(tv) It. v. Daniel, 1 Salk. 380.
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or walk, unlawfully did abandon the said child in the said parish without 
having prov aed any means for the support of the said child, the said 
child not being settled in the said parish, was held bad, because the mere 
abandonment, the possible consequence of which might be to injure the 
parish, was not indictable (x).

Where an indictment stated that the prisoner intending to burthen 
the inhabitants of a parish with the maintenance of her bastard child 
abandoned the said child in the said parish, and it appeared that the 
prisoner left the child in a dry ditch in a field in the parish ; there was 
a pathway in the field by the ditch, and a lane separated from the ditch 
by a hedge neither of which was much frequented ; Parke, B., held that 
there was no ground for imputing any intention to burthen the parish, 
as it was not placed in a position where it was likely to come to the 
knowledge of the officers of the parish (y).

The administration of a poisonous ingredient with intent to hurt 
and damage the body of another, whereby sickness and disorder of 
his body is caused, was not indictable at common law (z) but such an 
act is punishable under 24 & 25 Viet. c. l(M), s. 24 (post, Bk ix. c. iv.).

Cases of non-feasance and particular wrong done to another are not 
in general the subject of indictment ; and it has been doubted whether 
a clergyman is indictable for refusing to marry persons who were lawfully 
entitled to be married (a) ; but circumstances may exist of mere non­
feasance towards a bedridden or helpless person or a child of tender 
years (such as the neglect or refusal to provide sufficient food and sus­
tenance for such person being under the charge of the accused), which 
may amount to an indictable offence at common law if death or serious 
injury to health results from the neglect (b).

Where a mayor of a city, being a justice, made an order that a company 
in the city should admit one to be a freeman of that corporation, and the 
master of the company, being served with the order, refused to obey it, 
such refusal was not the subject of indictment (r). And an indictment 
will not lie for not curing a person of a disease according to promise, for it 
is not a public offence, and no more in effect than a ground for an action (d). 
To keep an open shop in a city, not being free of the city, contrary to the 
immemorial custom there, has been held not to be indictable (e).

Trespasses. —A mere act of trespass (such as entering a yard and 
digging the ground, and erecting a shed or cutting a stable) committed 
by one person, unaccompanied by any circumstances constituting a 
breach of the peace, is not indictable (/). And an indictment was held

(z) R. v. Hogan, 2 Den. 277. The in­
dictment wa« bIho held bad, because it did 
not allege that the child suffered any injury, 

(y) R. v. Rcnshaw, 2 Cox, 28f>.
(j) R. r. Hanson, 2 C. & K. 912, Williams 

and Crcsswell, JJ. As to infecting another 
with an infectious or contagious disorder, 
see R. r. Clarence, 22 Q.B.D. 23.

(<t) R. t*. James, 2 Den. 1. The point 
was not decided, as there had been no 
euffi'Ment demand to marry.

(b) R. v. Instan 118931. 1 Q.B. 450.
(c) R. r. Atkinson, 3 Salk. 188.
(d) R. v. Bradford, J Ld. Rayra. 300;

3 Salk. 189. In an Anon, case, 2 Salk. 522, 
it appears to have been held, that if a pawn­
broker refuses, upon tender of the mortey, 
to deliver the goods pledged, he may lie 
indicted. But see R. v. Jones, 1 Salk. 379,

(r) R. v. Gorge, 3 Salk. 188. Nor is it 
an indictable offence to exercise trade in a 
borough contrary to the bye-laws of that 
borough. R. v. Sharpless, 4 T. R. 777.

(/) R. v. Storr, 3 Burr. 1098. The in­
dictment was quashed on motion. Cf. R. 
v. Bake, ibid. 1731, an indictment for break­
ing the close of another.
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not to lie against one person for pulling off the thatch from the house of 
another, who was in peaceable possession (</). An indictment for taking 
away chattels will not lie unless it states or imports that such a degree of 
force was used as made the taking an offence against the public. Where 
an indictment averred that the defendant with force and arms unlawfully, 
forcibly, and injuriously seized, took, and carried away, of and from 
J. S., and against his will, a paper-writing purporting to be a warrant to 
apprehend the defendant for forgery, Perryn, B., held that the indictment 
was not valid, as it charged nothing but a mere private trespass, and 
neither the King nor the public appeared to have any interest therein (A).

But where an indictment stated the entering a dwelling-house, and 
vi et armis and with strong hand turning out the prosecutor, the Court 
refused to quash it (t). And an indictment will lie for taking goods 
forcibly, if such taking is proved to be a breach of the peace (j) : and 
though such goods are the prosecutor’s own property, yet, if he takes them 
in that manner, he will be guilty (k).

Besides the common-law remedy by indictment for treason, felony, 
or misdemeanor, there are also the following other remedies :—

Coroner’s Inquisition. -An inquisition taken by a coroner and his jury 
charging wilful murder or manslaughter (/), or concealment of treasure 
trove (m), is equivalent to an indictment for such offence.

Criminal Information. Misdemeanors (but not treasons or felonies) may 
be prosecuted in the High Court of J ustice without the intervention of a grand 
jury, on information filed ex officio by the Attorney-General (n), or on infor­
mation filed by the King’s Coroner and Attorney by leave of the Court (o). 
This remedy is now regarded as extraordinary, and is rarely used (p). The 
procedure is regulated by the Crown Office Rules, 1906, rr. 35-39, 79,83,84.

Summary Proceedings. -In the case of a very large number of offences 
newly created by statute the sole criminal remedy is by proceedings for a 
summary conviction under the Summary Jurisdiction Acts, 1848 to 1899, 
as amended by the Children Act, 1908 (8 Edw. VII. c. 67) : and there is also 
much legislation giving power to convict summarily of certain forms of 
offence, particularly public nuisances, which at common law are punishable 
only on indictment. The power to convict summarily of the latter class 
of offence is alternative to and not exclusive of the power to indict (y).

Election to be tried on Indictment.—By the Summary Jurisdiction 
Act, 1879 (42 & 43 Viet. c. 49), s. 17, subs. 1, ‘ A person when charged 
before a Court of Summary Jurisdiction with an offence in respect of the 
commission of which an offender is liable on summary conviction to be 
imprisoned for a term exceeding three months (r), and which is not an 
assault, may, on appearing before the Court and before the charge is

(g) R. v. Atkins, 3 Burr. 1700.
(h) R. v. Uanlincr, Salisbury, 1780, MS. 

Bayley, J.
(») R. t\ Storr, 3 Burr. 1008.
(/) Anon., 3 Salk. 187.
(/.-) Ibid. See Blades /•. Higgs, 10 G.B. 

(N. S.) 713; 12 C.B. (N. S.) 501; 11 
H. !.. CL 021.

(/) See the Coroners Act, 1887 (50 & 51 
Viet.), e. 71.

(m) Vide post, Bk. iv. p. 339.
VOL. I.

(n) Short A Mellor, Cr. Pr. (2nd ed.) 151. 
Arclib. Cr. PL (23rd ed.) 142.

(<>) 4 & 5 W. A M. c. 18. Short A Mellor. 
Cr. l’r. (2nd ed.) 151. Archb. Cr. PI. (23rd 
ed.) 144.

(p) See Arch bold, Cr. PI. (23rd ed.) 145. 
Kncye. Laws of England (2nd ed.) vol. vii. 
tit. 4 Information,’ p. 201.

(g) Vide post, Bk. xi. cc. iii. iv.
(r) See Carle v. Elkington, 17 Cox, 657.

C
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gone into, but not afterwards, claim to be tried by a jury, and thereupon 
. . . the. offence shall as respects the person so charged be deemed to be 
an indictable offence, and if the person so charged is committed for trial 
or bailed to appear for trial, shall be prosecuted accordingly . . . ’(s).

Similar provisions are made by two earlier Acts : the Conspiracy 
and Protection of Property Act, 1875 (58 & 39 Viet. c. 8(5), s. 9 ; and the 
Prevention of Cruelty to Animals Act, 1870 (39 & 40 Viet. c. 77), s. 15: 
and by sect. 1 (6) of the Merchandise Marks Act, 1887 (50 & 51 Viet. 
c.28), ‘Any person charged with an offence under this section (relating to 
false trade marks and false trade descriptions) before a Court of Summary 
Jurisdiction shall, on appearing before the Court, and before the charge 
is gone into, be informed of his right to be tried on indictment, and if lie 
requires be so tried accordingly’(t). As to summary trial of corrupt or 
illegal practices at elections see 4(> & 47 Viet. c. 51, s. 43.

The offences to which sect. 17 applies are too numerous for enumera­
tion here, and, so far as material, are mentioned under the appropriate 
titles, post (u). By subsect. 2. as interpreted by the judges, the justices 
must inform the accused of his election, so soon as it appears that by 
reason of a previous conviction or otherwise the accused is liable to more 
than three months’ imprisonment, and, if they do not, the summary con­
viction is void (e). By subsect. 3, as amended in 1908, the section is not 
to apply to the case of a child under fourteen, unless the parent or 
guardian of the child is present. If the parent, etc., is present, the 
inquiry as to election is made of him, and the election is made "

Where an accused person elects, under sect. 17, to be tried by a jury, 
the subsequent procedure before justices is the same as that which is 
applicable to the case of indictable offences, and not that applicable to 
summary proceedings. The accused person may therefore be committed 
to take his trial in respect of any indictable offence disclosed by the deposi­
tions, and, in cases not falling within the Vexatious Indictments Acts, 
counts may be added to the indictment in respect of any indictable 
offence disclosed by the depositions, although the accused was not sum­
moned before the justices in respect of such offence (*). The indictment 
need not include any reference to the election (//), but where the offence 
is punishable by more than three months’ imprisonment by reason of a 
previous conviction, the previous conviction is charged in the indictment 
in the same manner as in ordinary indictable cases. But the previous 
conviction may not be proved until after conviction of the subsequent 
offence, unless its proof is essent ial to the proof of the complete or subse­
quent offence (z).

(*) As to costs see /*«/, Bk. xii. o. v.
(<) Sec R. v. Phillips, tl5 J. 1*. 41. The 

Vexatious Indictments Act applies (fit) *. 
fil Viet. c. 28, 8. 13), vide jtusi, Bk. xii.

(tt) For examples see R. r. Brown [ 1806],
1 Q.It. 110 (‘ Betting Houses’). R. r. Pen- 
fold [1902], 1 K.B. 647. A list, apparently 
complete, is given in Douglas's Summary 
Jurisdiction Procedure (9th ed.).

(v) R. r. Coekshott [1H9H|, I Q.B. 682.
R. »•. Beeshy |I909|, I K. B. 849. 26

T. !.. It. 337, 78 L. J. K.B. 482. dissenting 
from R. r. Fowler, 04 L. J. M. ('. 9.

(»') Provision for the summary trial 
of children under fourteen, for all offences 
except homicide, is made by the Summary 
Jurisdiction Act, 1879, and the Children 
Art, 1908 (8 Kd. VII. e. 07), s. 128, and the 
liability of children to imprisonment is 
taken away by the latter Act (s. 102).

( r) |{. r. Brown, ubi «up.
(V) R. r. Chambers, 06 L. J. M.U. 214 
(:) It. v. Pen fold, ubi «up.

^
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CANADIAN NOTES.

INDICTABLE OFFENCES.

Felony and Misdemeanour.—The distinction between “felony” and 
“misdemeanour” is abolished. Code sec. 14.

Misdemeanour Practice to Prevail.—When a certain practice would 
have been permissible in case of misdemeanour, and not in case of 
felony, the practice has been to apply the rule as in cases of misde­
meanour, and such is the intention of the Code. R. v. Fox, 7 Can. Cr. 
Cas. 457.

Prisoner's Testimony as Witness at Another Trial.—Consent of 
prisoner’s counsel. The distinction between felony and misdemeanour 
having been abolished, the consent of counsel for the accused which 
before the Code would have been effective in misdemeanours only, is 
now effective, although the offence charged was formerly a felony. 
And evidence given on the trial of another person including the 
evidence of the prisoner then called as a witness, may with the consent 
of the prisoner’s counsel be admitted in evidence both for and against 
the prisoner. R. v. Fox, 7 Can. Cr. Cas. 457 (Ont.)

Felony or Misdemeanour.—A person committed for trial for an 
indictable offence which was a felony before the Code is not entitled 
as of right to bail. For indictable offences which were misdemeanours 
before the Code the accused committed for trial is entitled to bail as a 
matter of right. Ex parte Fortier, 6 Can. Cr. Cas. 191.

A provincial statute prior to Confederation, providing for the 
discharge from imprisonment in default of indictment of an accused 
person committed for a “felony” will apply equally to cases which 
were misdemeanours before the abolition of the distinction between 
felony and misdemeanour. R. v. Cameron (1897), 1 Can. Cr. Cas. 169
(Que.)

Enactments regulating the procedure in Courts are usually deemed 
imperative, and not merely directory. R. v. Riel (No. 2) (1885), 1 
Terr. L.R. 23, 44.

Coroner's Inquisition.—No one shall be tried on any coroner’s 
inquisition. Code see. 940.

Vpon a verdict of guilty being found before him, it is the duty of a 
coroner to direct by warrant that a person charged with manslaughter 
or murder shall be taken into custody, and conveyed before a magis-
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trate or justice ; or the coroner may direct that the accused enter into 
recognizances, with or without bail, to appear before a magistrate or 
justice. Code sec. 667.

A coroner’s subpoena to a witness cannot be served outside the 
coroner’s jurisdiction. Re Anderson & Kinrade, 13 O.W.R. 1082.

Criminal Information.—“Indictment” includes “information”— 
Code sec. 2(16)—and “finding the indictment” includes also “exhibit­
ing an information” and “making a presentment”—Code sec. 5(a). 
“Attorney-General” includes “Solicitor-General.” Code sec. 2(2).

Information.—The Superior Courts in Canada grant criminal 
information in proper cases on motion. See the following cases for 
statements of principles and practice. R. v. Ford (1853), 3 U.C.C.P. 
809; l{. v. Ed. Whelan (1868), 1 I MM. 888; Be Recorder, etc., of 
Toronto (1864), 88 Ü.O.Q.B. 876} R. v. PlimaoU (1878), noted in 18 
Ch. J. 227; R. v. Thompson (1874). 24 U.C.C.P. 252; R. v. Kelly 
(1877), 28 U.C.C.P. 35; R. v. Wilkinson (1878), 42 U.C.Q.B. 492; R. 
v. Wilson (1878), 43 U.C.Q.B. 583.

Summary Proceedings.—Code, Pt. 15, secs. 705-770. Summary 
Convictions.

Election to be Tried on Indictment or Summarily.—Code, Pt. 16, 
secs. 771-799. Summary Trial of Indictable Offences. Certain offences 
can be tried summarily without the consent of the accused (sees. 774, 
775, 776). In other offences, the consent of the accused to be tried 
summarily must be obtained after the charge is made (sec. 778). The 
magistrate has power to decide in any case not to proceed summarily. 
Section 784.

Trial of Juvenile Offenders for Indictable Offences.—Code secs. 
800-821. An Act respecting Juvenile Offenders, Delinquents, etc. 
7 & 8 Edw. VII. (Can.) ch. 40.

Speedy Trial of Indictable Offences.—Code sees. 822-842. The 
accused has the option to be tried before a Judge without a jury, or in 
the ordinary way. Section 827(b).
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CHAPTER THE THIRD.

OF CRIMINAL JURISDICTION.

It is necessary to distinguish between national or territorial jurisdiction 
to try for crime, and venue, i.e. the proper district of England from 
which the jury must he summoned to try a crime which is within the 
jurisdiction of the English Courts (a). Consequently, this c" r 
necessarily to some extent includes procedure as well as jurisdiction.

In the view of English law, crime is primarily local, i.e., depends on 
the law of the place in which it is committed, and not on the nationality 
of the person who commits it (b). On this principle aliens are amenable 
to the English criminal law, in respect of crimes committed in England (c), 
and British subjects are not amenable to that law in respect of 
offences committed outside England, unless committed within the 
Admiralty or unless specially provided for by statute.

At common law the jurisdiction of English Courts to try persons 
accused of crime is regulated by the following rules :—

1. Courts of the common law could try only offences committed within
the body of the realm. Offences committed by Englishmen 
outside the body of the realm were cognisable, if at all, only by 
the admiral or by the constable and marshal.

2. Indictments for crimes committed within the realm could be found
and tried only by juries summoned from the county, liberty, 
borough, or other judicial area within which the crime or an 
integral part of it was alleged to have been committed (d). This 
rule created difficulties in the administration of justice where 
the acts constituting the crime were not all committed within 
the same judicial district. As regards larceny, this difficulty 
was got over by treating common law larceny as committing in 
any county in England into which the thief carried the stolen 
goods (e). As regards homicide, cases in which the fatal wound 
was given in one county and the death took place in another, 
were met by legislation, 2 & 3 Edw. VI. c. 21, s. 2, under which 
the trial was to be in the county where the death occurred.

It seems to have been established as a common-law rule that a mis­
demeanor committed partly in one county and partly in another could

(a) Sec British South Africa Co. v. Com- 
panhia do Mozambique [1893], A.C. «02.

(b) Sirdar (lurdyul Singh v. Rajah of 
Faridkotc [1894], A.C. «70, Earl of Sel-

(r) Barronet’n case, 1 E. & 13. 1 : a charge 
of homicide arising out of a duel between 
foreigners in England. As to treason see

De Juger v. Alt.-(Jen. of Natal [1907], A.C.
886.

(d) R. f. Weston, 4 Burr. 2507, 2511, 
Lord Manslield.

(<•) This rule did not apply where the 
theft was committed outside England. 
Vide {tout, vol. ii, p. 1307.

c 2

5

1437
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be tried in either county (/). 2 & 3 Edw. VI. c. 24, s. 2, was repealed in 
1820 ({/), and the following general rules were applied both to felonies 
and misdemeanors : ‘ For the more effectual prosecution of offences 
committed near the boundaries of counties, or partly in one county and 
partly in another, it is enacted by the Criminal Law Act, 1820 (7 Geo. IV. 
c. 04), s. 12, “ that where any felony or misdemeanor shall be committed 
on the boundary or boundaries of two or more counties, or within the 
distance of five hundred yards of any such boundary or boundaries (/<), 
or shall be begun in one county and completed in another, every such 
felony or misdemeanor may be dealt with, inquired of, tried, determined 
and punished in any of the said counties, in the same manner as if it had 
been actually and wholly committed therein ”* (t).

The term ‘ county ’ (/) in these enactments includes not only counties 
at large, but counties of cities or towns (k), but does not include limited 
jurisdiction within counties (/). The section does not apply to offences 
partly committed on the high seas or on land outside England (in). 
The effect of the section is to put an end to conflicts of jurisdiction between 
two counties in cases to which the section applies. It authorises the 
laying and trial of the offence in either county (n), but not laving the 
offence in one county and trying it in the other (o).

Offences committed on a Journey or Voyage. By the Criminal Law 
Act, 1826 (7 Geo. IV. c. 64), s. 13 : ‘ Where any felony or misdemeanor 
shall be committed on any person, or on or in respect of any property 
in or upon any coach, waggon, cart, or other carriage whatever employed 
in any journey, or shall be committed on any person, or on or in respect 
of any property on board any vessel whatever employed on any voyage 
or journey upon any navigable river, canal, or inland navigation, such 
felony or misdemeanor may be dealt with, inquired of, tried, determined, 
and punished in any county, through any part whereof such coach, 
waggon, cart, carriage, or vessel shall have passed, in the course of the

(/) R. v. Burdett [1820], 3 B. & Ad. 717; 
4 It. * A<l. US.

(;/) 7 (leo. IV. c. 114, h. 32.
(A) Measured geometrically in a direct 

line or as the crow flics. It. r. Welsh, 
I Mood. 176, l’arkc, It. Vide ante, p. 4.

(i) Cf. the somewhat similar provisions of 
the Fugitive Offenders Act, 1881 (44 & 45 
Viet. e. U9), ss. 20, 39, as to offences com­
mitted on the boundary of two adjoining 
British possessions outside the British 
Islands.

(/) As to its meaning in modern Acts 
vide 52 & 53 Viet. e. 03, s. 4, mile, p. 3.

(A) It. i'. Jones, Worcester Lent Assizes 
118301, Jervis, K.C., MSS. C. S. (1. Upon an 
indictment for manslaughter, found by the 
grand jury of the county of the city of W., 
alleging the blow which caused the death to 
have been struck in the county of Worces­
ter, it was objected that the words, ‘ began 
in one county and completed in another,’ 
did not apply to such a case, as the word 
‘ completed ’ necessarily imported some 
eative and continuing agency in the person

committing the offence in the county where 
the felony was completed ; but it was held 
that the section extended to the ease. The 
clerk of arraigns had consulted Littledale, 
J., who thouglit that the indictment ought 
to be preferred in the city, and it had been 
so preferred accordingly. C. S. (1.

(/) In R. t*. Wood [1841 J, 5 Jur. 225, 
where a larceny was committed in the City 
of Ixmdon, but within 500 yards of the 
boundary of the county of Surrey and of 
the borough of Southwark, it was held that 
the offence could not be tried by the 
quarter sessions for the borough of South­
wark. Cf. Mouflet t\ Cole, 42 L. J. Ex. 8.

(m) See It. v. Ellis [I890|, 1 Q.B. 230: 
goods obtained in England by false pre­
tences in Scotland. It. v. Oliphant | I905J, 
2 K.B. t>7 : falsification of account-books 
in England procured by an employee who 
was in France.

(n) K. v. Ellis [ 1800|, 1 Q.B. 230, 234, 
230, Wills, J. All the earlier authorities 
arc there discussed.

(o) It. ». Mitchell, 2 Q.B. 030, 043.
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journey or voyage during which such felony or misdemeanor shall have 
been committed, in the same manner as if it had been actually committed 
in such county ; and in all cases where the side, centre, or other part 
of any highway, or the side, bank, centre, or other part of any such 
river, canal, or navigation shall constitute the boundary of any two 
counties, such felony or misdemeanor may be dealt with, inquired of, 
tried, determined, and punished in either of the said counties, through 
or adjoining to, or by the boundary of any part whereof such coach, 
waggon, cart, carriage, or vessel shall have passed, in the course of the 
journey or voyage, during which such felony or misdemeanor shall 
have been committed, in the same manner as if it had been actually 
committed in such county ’ (/>).

This enactment is general, and applies to any carriage whatever 
employed in any journey (7). Where the prisoners were tried for larceny 
of oats, &c., the property of their masters, it appeared that they had 
been sent with a waggon from a railway station, then in Middlesex, to 
Woolwich, then in Kent, that the usual quantity of oats for the horses 
was given out to them, and put into the waggon in nosebags, and that 
the prisoners sold the oats at Woolwich. It was held that they were 
triable in Middlesex ; for the ‘ object of the statute was to enable a 
prosecutor, whose property is stolen from anv carriage on a journey, 
to prosecute in any county through any part of which the carriage shall 
have passed in the course of that journey ; because, in many cases, 
it might be quite impossible to ascertain at what part of the journey 
the offence was actually committed * (r).

The prisoner had acted as guard of a coach from V. in Cumberland 
to K. in Westmoreland, and was entrusted with a banker’s parcel con­
taining bank-notes and two sovereigns ; on changing horses in West­
moreland, he carried the parcel to a privy, and while there took out 
of it the sovereigns. Parke, R, held that as the act of stealing was 
not ‘ in or upon the coach,’ the case was not within the statute, and 
that the felony having been committed in Westmoreland, the indictment 
ought to be preferred in that county (s).

The prosecutor missed a dressing-case which had been in a railway 
carriage with him. The prisoner had accompanied the train, and had 
stated that he had found the dressing-case in a first-class carriage at a 
station in Staffordshire, and that he carried it to the engine and gave 
it to another prisoner, who opened it with a wrench, and on their return 
to Shrewsbury gave him some of the articles as his share. It was argued 
that the prisoner’s statement showed that the larceny was not committed 
during the journey ; for the removal of the dressing-case from the carriage 
did not constitute the larceny, according to the prisoner’s statement, 
but it consisted in the distribution of the property at Shrewsbury ; but 
Williams, J., held that there was evidence from which the jury might

(p) Cf. the similar provisions of the Post Islands).
Oftico Art, 1908 (8 Kdw. VII. r. 48). (q) R. v. Sharpe [18Ô4], Dears. 415, 417.
h. 72 (1), and the Fugitive Offenders Jervis, C.J.
Art, 1881 (44 & 4.r> Viet. c. 09), ss. 21, 39, as (r) Id. ibid.
to offences committed on a journey between (*) R. v. Sharpe [1830], 2 Lew. 233.
two British possessions (outside the British
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find that the dressing-case was abstracted during the journey ; as the 
evidence, with the exception of the prisoner's statement, was consistent 
with either supposition (t).

Where on a trial at the Central Criminal Court for assault, it appeared 
that the prosecutrix and the defendant left Brighton together by a 
train which ran to New Cross, within the jurisdiction of the Central 
Criminal Court; and the assault was committed in Sussex, and the 
prosecutrix at Three Bridges left the carriage in which she had been 
previously riding with the defendant, and travelled in another carriage 
to New Cross (ti) ; it was held that by the combined operation of 
sect. 13 (v), and the Central Criminal Court Act, 18.14 (4 & 5 Will. 
IV. e. 'Mi) («’), the case might be tried at the Central Criminal Court. 
There was but one journey, and although the carriages were distinct, 
they all formed but one conveyance, and the fact that the prosecutrix 
and defendant rode in different carriages after the assault did not affect 
the question ; it was the same as if they had occupied different parts 
of the same carriage. The words ‘ through which any carriage shall 
have passed ’ in sect. 13, refer to the time of the trial, and not to a time 
antecedent to the commitment of the offence, and therefore make the 
offence triable at any place within the limits of the beginning and end 
of the journey, and do not confine the trial to any county through which 
the train had passed up to the time of the offence (x).

In the enactments above set forth, the term ‘ county ’ referred to the 
geographical counties as then existing (including counties of cities or 
towns). The boundaries of most, if not all, counties in England have 
since 1820 been altered for administrative purposes and for Parliamentary 
elections. The effect of these changes upon the judicial county may 
be stated thus :

The changes of area effected by the Parliamentary Boundaries Act, 
18.’i2 (2 & .*$ Will. IV. c. f>4) (if), and the Municipal Corporations Act. 1835 
(5 & (i Will. IV. e. 70) (:), had the effect of removing completely from 
one county to another, for all purposes, the transferred areas (n). Where 
the prisoner was indicted for wounding with intent to do grievous bodily 
harm, at a place which was added to the borough of Haverfordwest (6), 
by the Acts last above mentioned, and declared to be part of the borough, 
it was held that the prisoner might he tried by a jury of the borough (r).

By the Counties (Detached Parts) Act, 1839 (2 & 3 Viet. c. 82) s. I, ‘ it

(/) K. v. Bierce [1852], 0 Cox, 117.
(m) Then in Kent, now in the County of 

London.
(»•) Ante, |). 20.
(u>) Except when extended under the 

Winter and Spring Amazon Act», the 
jurisdiction of the Central Criminal Court 
in confined to the City of Ixmdon, the 
counties of London and Middlesex, and 
parts of Essex. .Surrey, and Kent. 4 & 5 
Will. IV. c. 30, s. 2; 61 & 62 Viet. c. 41,
s. 8».

(x) R. v. French, 8 Cox, 262, tlm Re­
corder. An objection that 7 Oo. IV. c. 04, 
s. 13, did not apply to railway trains seems 
to have been tacitly overruled. Cf. R. V.

Bexley. 70 .I.IV 203 (a trial at the Central 
Criminal Court for killing a child found 
dead at the end of a railway journey).

(y) See 31 & 32 Viet. c. 40 ; 48 & 40 
Viet. c. 23.

(:) Repealed in 1882 (46 & 40 Viet. c. 60,
s. 6).

(«) R. r. (lloucestershire .1.1. 1183(1), 4 A. 
& E. 080. This decision related to the 
county of the city of Bristol, and arose on 
the transfer of Clifton from (llouecstershire 
to the city of Bristol.

(b) Which is a county in itself by 34 & 35 
Hen. VIII. c. 20, s. 01.

(r) R. v. Piller, 7 C. & P. 337, Coleridge, J.
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shall he lawful for any justice or justices of the peace acting for any 
county, to act as a justice or justices of the peace in whatsoever
concerning or in any wise relating to any detached part of any other 
county (d), which is surrounded in whole or in part by the county for 
which t e or justices acts or act ; and that all acts of such justice
or justices of the peace, and of any constable or other officer in obedience 
thereto, shall be as good, and all offenders in such detached part may 
be committed for trial, tried, convicted and sentenced, and judgment 
and execution may be had upon them in like manner as if such detached 
parts were to all intents and purposes part of the county for which 
such justice or justices acts or act ; and all constables and other officers 
of such detached parts are hereby required to obey the warrants, orders, 
and acts of such justice or justices, and to perform their several duties 
in respect thereof, under the pains and penalties to which any constable 
or other officer may he liable for a neglect of duty ’ (e).

By sect. 3 : ‘ The word “ county ” shall be taken to mean and include 
county, riding, division, and parts of a county having a separate com­
mission of the peace ' ( /').

The grand jury of the county, which wholly surrounds a detached 
part of another county, may find an indictment for an offence committed 
in such detached part, and the prisoner may be tried by a jury of such 
surrounding county. The prisoner was indicted at the Dorsetshire assizes 
for larceny in a parish of Somersetshire, entirely detached from it, and 
surrounded by Dorsetshire. He had been committed by a Dorsetshire 
magistrate to the gaol of that county. The indictment laid the offence 
to have been committed in the parish of 11., the same being a detached 
part of Somersetshire, surrounded in the whole by Dorsetshire ; the 
venue in the margin was Dorset. The indictment did not state that 
the prisoner was in Dorsetshire, or that he was committed by a Dorset­
shire magistrate. Fitzherbert objected, first, that this should have 
appeared on the face of the indictment ; and, secondly, that the grand 
jury of Dorsetshire could not find the bill, as there were no words in the 
statute giving anv power to find the bill ; but Kolfe. B., overruled the 
objection, saying that it would strike the Act out of the statute-book (7).

(</) For the* purposes of county police, 
these detached parts and all liberties and 
franchises (except municipal boroughs 
having a separate police force) are treated 
as part of the surrounding county. 2 & .'I 
Viet. e. 93, ». 27. That Act does not 
apply to the Metropolitan Police district 
(». 28).

(r) This Act was declared by 21 & 22 
Viet. <\ ns, n. 2(rep. S. L. It. 1892), to ex­
tend to parts of a county which did not 
form part of the county before the passing 
of 7 & 8 Viet. c. 101, in like manner as if 
they had always formed part of the 
county.

(/) Sect. 2, which provides for payment 
of expenses of prosecutions by the county 
to which the detached part belongs, seems 
to be superseded by 8 Kdw. VII. c. 15, post, 
Bk. xii. c. v. tit. ‘ Costs.’

(g) H. r. Loader, ex relatione Mr. Fitz­
herbert. Reference was made arguendo to 
7 t Seo. IV. e. fit. ». 12. and 4 & 5 Will. IV. 
e. 30. S. ('. Talf. Dick. (j.K 188, where a 
guerre is added to the decision by the learned 
editor ; but with all respect to his opinion, 
it would seem that the decision is perfectly 
correct, as the object of the Act clearly was 
to render prisoners triable in the surround­
ing county, and to prevent expense, and 
the effect of a contrary decision would bo 
that they never could be so tried in such 
county, except where an indictment had 
been found by a grand jury of the county 
to which the detached part belonged ; 
which would greatly add both to the incon­
venience and expense, which it was intended 
to avoid. It is difficult also to see how it 
can bo correct ly said that a person is ‘ tried 
in like manner as if such detached part

1466

3555
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By the County Police Act, 1840 (3 & 4 Viet. c. 88). s. 2 : ‘It shall he 
lawful for the justices of any two or more neighbouring counties in their 
several general or quarter sessions assembled, from time to time to agree 
that such parts of their several counties as to them shall seem fit, shall, 
for the purposes of the County Police Act, 1839, be considered as forming 
part of any other of the said counties ; and whenever any such district 
shall be so transferred, for the purpose of the said Act, from one county 
to another, with the consent of the justices of both the last-mentioned 
counties, such district shall be considered, for the purposes of the said 
Act, as if it were detached from the county to which it belongs, and 
wholly surrounded by the county to which it is so transferred, and all 
the provisions contained herein, or in the said Act, or in the Counties 
(Detached Parts) Act, 1839 (supra), shall be taken to apply to such 
transferred districts ' (/<).

By an Act of 1844 (7 & 8 Viet. 101), it was declared that every part of 
a county in England and Wales which is detached from the main body of 
the county should be considered as forming, for all purposes, part of the 
County in which it was included for Parliamentary elections, under the 
Parliamentary Boundary Act, 1832. This Act was repealed as spent 
in 1891 (8. L. It.) (/), but the repeal does not affect its past operation (/).

By the Indictable Offences Act, 1848 (11 & 12 Viet. c. 42), s. 7 (which 
is incorporated into the Summary Jurisdiction Act, 1848 (II & 12 Viet, 
c. 43), s. 6 (k) : ‘ The acts of any justice or justices, and of any constable or 
officer in obedience thereto, shall be as good in relation to any detached 
part of any county which is surrounded in whole or in part by the 
county for which such justice or justices acts or act, as if the same were 
to all intents and purposes part of the said county.’

By the Liberties Act, 1850 (13 & 14 Viet. c. 105), provision was made 
for the union for judicial and other purposes of liberties with the counties 
in which they lie, and all liberties seem now to have been merged except 
those of Ripon, and the Soke of Peterborough, and the Isle of Ely.

The readjustment of county boundaries, with the exceptions above 
stated, has been effected by statutes confirming provisional orders. The 
Local Government Act, 1888 (51 & 52 Viet. c. 41), after providing for the 
readjustment of county boundaries for administrative purposes, provides, 
by sect. 59 (2) : ‘ that a place which is part of an administrative county for 
the purposes of the Act shall, subject as in this Act mentioned, form part 
of that county for all purposes, whether sheriff, lieutenant, custos 
rotulorum, justices, militia, coroner, or other ’ (/). This enactment does

wore to all intenta anil purpoHOH part of the 
county for which aueh justice acts," unless 
he is tried on an indictment found by the 
grand jury of such county ; for that is the 
mode in which he would bo tried if the part 
were to all intents part of that county. 
G. K. (1.

(A) The Act of 1840 did not affect 
licensing jurisdiction. R. v. Worcester­
shire JJ. [1800], 1 Q.B. 59.

(•") It did not apply to inquests, which 
were regulated by » & 7 Viet. c. 12, and are 
now regulated by the Coroners Act, 1887

(60 A 51 Viet. c. 71).
(j) Vide, anle, p. 5.
(*) By 2fi & 27 Viet. e. 77, s. 1, the 

effect of s. tl was declared not to have 
been cut down by 11 A 12 Viet, e. 43, a. 35.

(/) Then follow provisions that each of 
the entire counties of York, Lincoln, 
Sussex, Suffolk, Northampton, and Cam­
bridge shall continue to be one county for 
those purposes so far as it was one county 
at the passing of the Act, and a saving as 
to the then existing privileges of cities or 
boroughs as to sheriffs, justices, Ac.
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not expressly refer to assizes. The corresponding provision of the Local 
Government (Ireland) Act, 1898 (61 & 62 Viet. c. 37), s. 69, makes express 
reference to assizes, quarter or petty sessions, and jurors, and an Order 
in Council has been made adjusting the assizes to the counties as bounded 
under the Act of 1898.

In England the jurisdiction of courts of assize depends on the com­
mission, and in the case of winter and spring assizes on the Orders in 
Council issued under the Winter and Spring Assizes Acts (m).

Counties of Cities. Besides the geographical counties at large which 
exist for judicial as distinct from administrative purposes (n), the following 
cities and boroughs are counties in themselves (o) : Berwick-on-Tweed, 
Bristol,* Caermarthen,* Canterbury, Chester, Exeter,* Gloucester, 
Haverfordwest,* Kingston-upon-Hull, Lichfield, Lincoln,* London City, 
Newcastle-upon-Tyne,* Norwich,* Nottingham,* Poole, Southampton, 
Worcester,* and York.* All these cities, &c., have separate quarter 
sessions ; but at present separate assizes are held only for those marked 
with an asterisk.

Until 1798 there was an exclusive right that offences arising within 
the county of a city or town corporate should be tried by a jury of persons 
residing within the limits of the city or town. By the Counties of 
Cities Act, 1798 (38 Geo. III. c. 52), provision was made for indicting 
and trying in the adjoining county at large, persons accused of commit­
ting offences in the county of any city or town corporate except the City of 
London (ss. 2,3,10), or for transferring for trial at the assizes of the county 
at large, indictments found in the county of a city or town (s. 4) (p).

By the Criminal Law Act, 1851 (14 & 15 Viet. c. 55), s. 19 : ‘ Whenever 
any justice or justices of the peace, or coroner, acting for any county of a 
city or county of a town corporate within which His Majesty has not been 
pleased for five years next before the passing of this Act to direct a com­
mission of Oyer and Terminer and gaol delivery to be executed, and 
until His Majesty shall be pleased to direct a commission of Oyer and 
Terminer and gaol delivery to be executed within the same, shall com­
mit for safe custody to the gaol or house of correction of such county of a 
city or town any person charged with any offence committed within the 
limits of such county of a city or town not triable at the court of quarter 
sessions of the said county of a city or county of a town, the commitment 
shall specify that such person is committed pursuant to this Act, and 
the recognisances to appear to prosecute and give evidence taken by 
such justice, justices, or coroner shall in all such cases be conditioned 
for appearance, prosecution, and giving evidence at the court of Oyer 
and Terminer and gaol delivery for the next adjoining county (q) ; and

(to) See Index to Statutory Rules and 
Orders (cd. 1907), Supreme Court E, Ik.

(n) Including, besides the common-law 
counties, the statutory county of Ixmdon 
created in 1889. 51 & 52 Viet,c. 41. a. 40(2).

(o) i.e. they have their own sheriffs, and 
for judicial purposes art* distinct from the 
counties at large which surround or adjoin 
thorn. The term ‘ county of a borough ' is 
quite distinct from the administrative term

‘county borough.’ The borough of Leicester 
has a separate commission of assize, but is 
not a county in itself. Coventry ceased to 
be a county in 1842 (5 & ti Viet. c. 110, s. 1).

(/>) As to execution of sentence in such 
cases see 51 (loo. III. c. 100, s. 1.

(q) The words omitted were repealed in 
1875. S. L. It. As to costs of prosecution 
see jx)st, Bk. xii. c. v. ‘ Costs.'
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the justice, justices, or coroner by whom persons charged as aforesaid 
may he committed, shall deliver or cause to be delivered to the proper 
officer of the court the several examinations, informations, evidence, 
recognisances, and inquisitions relative to such persons at the time 
and in the manner that would he required in case such persons had 
been committed to the gaol of such adjoining county by a justice or 
justices, or coroner, having authority so to commit, and the same pro­
ceedings shall and mav be had thereupon, at the sessions of Over and 
Terminer or general gaol delivery for such adjoining county as in the 
case of persons charged with offences of the like nature committed within 
such county ’ (r).

By the Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 188 and 
ached. 6 (s) : ‘ The next adjoining county (for purposes of criminal trials) 
to Berwivk-on-T weed and Newcastle - upon -Tv ne is Northumberland ; 
to Bristol, Gloucester ; to Chester, Cheshire ; to Exeter, Devon ; and to 
Kingston-upon-Hull, Yorkshire.’

Transitory Offences. Certain offences wholly committed within the 
realm, are, for purposes of venue and trial, treated as not 
local hut transitory, i.c. the offender may be tried wherever he is found, 
apprehended, or in custody. The only offence which is transitory at 
common law seems to be larceny (t). Offences committed partly in 
one judicial district and partly in another, are triable in either, at common 
law or under 7 Geo. IV. c. 64, ss. 12,13, (ante p. 20). Certain offences are, by 
statute, triable wherever the accused is found, or is apprehended, or is in 
custody, e.f/. bigamy and forgery (w), and post-office offences (v).

Offences on Land outside England. Apart from statute, existing 
English Courts (w) cannot take cognisance of any crime committed on 
land outside England, whether by a British subject (x), or an alien.

(r) The venue in the margin of an indict­
ment was ‘ county of Norfolk, In-ing the 
next adjoining county to the borough of 
Yarmouth ’ ; the offence was committed in 
the parish of («orientone, in Suffolk. The 
whole of that parish is within the juris­
diction of the borough of Great Yarmouth, 
and the prisoner had been committed by 
the borough magistrates to the house of 
correction at <Jreat Yarmouth. It was 
objected that the prisoner could not be 
tried in Norfolk. Pollock. <\B. : 4 The 
words of the statute are, that in such a ease 
as this the prisoner shall be tried “ in the 
next adjoining county.” Here the next 
adjoining county was either Norfolk or 
Suffolk. The place in the borough where 
the offence was committed has nothing to 
do with it. This would very likely have 
been a good trial in Suffolk, but I think 
that it is also a good tiial in Norfolk.’ It. 
v. Gallant, l K. A I1’. r»17. It does not 
appear in the report whether Yarmouth 
was a county of a town, and it is submitted 
that the decision is based on a misreading 
of 14 & Iff Viet. c. 66, s. Iff.

(*) These supersede 14 & 15 Viet. e. 55, 
s. 24, and sched. C of the Munieipal Corpo­

rations Act, 1835 (5 & li Will. IV. e. 7<i).
(/) I Hawk. e. 33, s. 52; I Hast, P.C. 771. 

R. r. Fcnley, 20 ('ox, 252. Griffith t\ Taylor, 
2 ('. IM). Iff4, and post, Vol. ii. p. 1303.

(li) See the statutes under the titles 
relating to the crimes.

(»’) 8 Kd. VII. e. 48, s. 72(11.
(tr) The Court of the Constable and 

Marshal (or Court of Chivalry) had such 
power, and conducted the trials according 
to the course of the civil law or by battle. 
It has not been constituted since I/ml 
Reay’s case, 1031. It has not been for­
mally abolished, but its functions in respect 
to persons subject to military law are exer­
cised by courts-martial under the Army 
Act (41 & 45 Viet. e. 58). S«-v Official 
Manual of Military Law, c. 2. H, v. I)o- 
pardo, I Taunt. 2ff, 30.

(x) i.e. a person who owes allegiance to 
the British Crown by birth in any part 
of the British Empire and sembk also by 
naturalisation in the United Kingdom. 
R. v. Manninc. 2 C. & K. ffOO. Natural­
isation in a British possession appears to 
confer the status of British subject only in 
that possession. Men- service as a member 
of the crew of a British merchant ship docs

5
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Statutory authority lias boon given for the trial in England of the follow­
ing offences committed outside England : Treason and misprision of 
treason (y) ; murder or manslaughter on land out of the United Kingdom 
by a British subject (z) ; offences against the Dockyards Protection Act, 
1772 (12 Geo. III. c. 24, s. 2); the Foreign Enlistment Act, 1870 (a) ; 
the Explosive Substances Act, 1883 (46 & 47 Viet. c. 3, s. 7); the Official 
Secrets Act, 1880 (52 & 55 Viet. c. 52, s. 0), the Commissioners of Oaths 
Act, 1880 (52 & 55 Viet. c. 10, s. 0); the Foreign Marriage Act, 1802 
(55 & 50 Viet. c. 25, s. 15); and bigamy bv a British subject outside 
England and Ireland (h).

It would seem that no foreigner can be liable to trial or punishment 
under British law for any offence committed by him on land outside 
the dominions or protectorates of the Crown, even though the act com­
mitted by him takes effect in British territory (e). To these there may 
be one exception, in the case of an offence ashore by a foreigner who 
is one of the crew of a British merchant ship (<l). But this has been 
doubted in It. v. Anderson (<?),

Homicide. -By 21 & 25 Viet. c. 100, s. 0: ‘ Where any murder or 
manslaughter shall he committed on land out of the United Kingdom, 
whether within the King’s dominions or without, and whether the person 
killed were a subject of 111 is | Majesty or not (/), every offence committed 
by any subject of | Ilia] Majesty, in respect of any such case, whether 
the same shall amount to the offence of murder or of manslaughter, 
or of being accessory to murder or manslaughter, may he dealt with, 
inquired of, tried, determined, and punished in any county or place 
in England or Ireland in which such person shall be apprehended or 
be in custody, in the same manner in all respects as if such offence had 
been actually committed in that county or place ; provided that nothing 
herein contained shall prevent any person from being tried in any place 
out of England or Ireland for any murder or manslaughter committed 
out of England or Ireland, in the same manner as such person might 
have been tried before the passing of this Act ’(y).
not seem to make the seaman a British 
subject. R. v. do Matt os, 7 ('. & I*. 4 AH, 
Vaughan, H., and Bosanijuet, .1.

(y) 35 Hen. VIII. •. a. I. R. »•. Lynch 
11903), I K.B. 744.

(:) 24 & 2A Viet. o. 100, a. 0. which re- 
enact* 0 Goo. IV. c. 31 s. 7, which replaced 
A7 Goo. ill. c. A3. See It. r. Azzopardi, 2 
Mood. 288 (an indictment of a Maltose 
for murdering a Dutchman in Smyrna), 
anil It. e. do Matt or, 7 ('. & I*. 4A8: an indict­
ment of a Spaniard who had boon one of the 
crew of a British ship for killing a British 
subject at Zanzibar (57 Goo. III. e. A3).

(fi) 33 & 34 Viet. o. 90. hr. 10. 17. /<»< p. 
292. R. v. Jameson 11890). 2 Q.B. 4*5.

(b) 24 & 25 Viet. c. 100, r. 57 (/xwf. 
p. 979). Earl Bussell'scase) 19011, A.0.440. 

(r) Maync, I nil. Cr. L. (od. 1890) p. 209. 
(d) 57 & 58 Viet. o. 00, r. 080, post, p. 43 ; 

2 Steph. Hist. (V. Law. p. 12.
(f) L B. I ('. ('. B. Mil.
(/) Those words remove a doubt which

arose on < loo. IV. o. 31, s. 7. as to whether I he 
deceased must he a British subject. B. r. 
Azzopardi. 2 Mood. 288, where a Maltese 
killed a Dutchman in Smyrna.

(tj) Framed from 9 Geo. IV. e. 31, s. 7 
(El. and 10 Geo. IV. c. 34. s. 10 (I). By 
9 Geo. IV. e. 31, s. 7. any person charged 
with any offence specified in the present 
enactment might lie examined and com­
mitted by any justice of the place where the 
person so charged was, and thereupon a 
special commission was to lie issmsl for the 
trial of such person. By 10 Geo. IV'. e. 34. 
s. 10, where any person was charged in 
Ireland with any offence specified in the 
present enactment, he might lx* examined 
and committed by any justice of the place 
where the person so charged was, and there­
upon he might be tried in that place in the 
same manner as if his offence bail been 
there committed. This was a much better 
provision than that in 9 Geo. IV. c. 31, R. 7. 
as it got rid of the necessity for a special
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Though 33 Hen. VIII. c. 23 (rep.) was not. limited to offences com­
mitted within the King’s dominions, yet it was held that it did net apply 
to a case where a prisoner of war had taken service on board an English 
merchant ship, and whilst in that capacity had killed an Englishman 
in a foreign country, on the ground that he could not be deemed a British 
subject. The offender, a Spaniard, was taken prisoner at sea, and 
whilst abroad, volunteered on board an Indiaman, and received the 
usual bounty and part of his pay for about three months, which he 
served on board the Indiaman. While the Indiaman was lying in the 
Canton river, about a third of a mile in width, within the tideway, at 
the distance of about eighty miles from the sea, the prisoner went 
ashore with the deceased, an Englishman, and there mortally wounded 
the deceased, who was carried on board ship, and died there the next 
day. Upon a case reserved, it was argued that the prisoner was not 
liable to be tried here, because he never became subject to the laws of 
this country ; that he was not so by birth, and did not become so by 
entering on board the Indiaman. No judgment was given, but the 
prisoner was discharged (h).

An indictment charged, in substance, that the prisoner, at Lisbon, 
in the kingdom of Portugal, in parts beyond the seas without England, 
one H. G., in the peace of God and our lord the King, then and there 
being, feloniously did assault, shoot, and murder, against the peace of 
our said lord the King. It was held that the offence was triable in 
England, though committed in a foreign country, the prisoner and the 
deceased being both British subjects at the time ; and that stating 
H. G. to be in the King’s peace at the time, sufficiently imported that 
he was the King’s subject at the time ; and that the statement that 
this was against the King’s peace, sufficiently imported that the 
prisoner was also a subject of this realm at that time (t). In It. v.

commission, and avoided a difficulty which 
was very likely to arise under 11 (Jco. IV. 
e. 31, s. 7 ; for the special commission issued 
under that section recited the offence 
charged before the justice, and authorised 
the trial for that, offence, and a fatal 
variance might well arise on the trial be­
tween the facts proved and the offence 
charged before the justice. The present 
section is substantially the same as 10 (ieo. 
IV. c. 34, a. 10, but uses the terms of 0 
< ieo. IV. e. 31. s. 8, and under it the party 
charged may be examined before any jus­
tice of the place where he is, and tried in the 
same place. The words * dealt with ’ apply 
to justices of the peace ; ‘ inquired of ’ to 
the grand jury ; ‘ tried ’ to the petit jury ; 
and 4 determined and punished ’ to the 
Court ; as was held by Parke, it., in It. v. 
Ruck, 2 Russ. Or. &. M. (4th ed.), p. f>0, 
MSS. C. S. (!., post, vol. ii. p. 1008. 9 
(ieo. IV. c. 31,8.7 (E.),and 10(ieo. IV.c.34, 
s. 10 (I), were confined to accessories after 
the fact in manslaughter, but the present 
section is so framed as to include an acces­
sory before the fact in that offence, 
wherever there can bo such an accessory,

as to which see post, 4 Manslaughter.’ This 
section was carefully framed in order to 
remove any question as to the killing of a 
foreigner being within it ; and instead of 
the words of 9 (ieo. IV. c. 31, s. 7, 4 where 
any of His Majesty's subjects shall be 
charged in England with any murder or 
manslaughter, or with being accessory 
before the fact, to any murder,’ &e. (which, 
from their collocation, might afford an 
argument that no murder was within the 
clause unless it were committed by a 
British subject, and therefore a British 
subject would not be within it if he were 
accessory to a murder by an alien), the 
wording of this clause has been adopted so 
as to include an accessory to any murder 
by whomsoever committed. C. S. G.

(A) R. v. Depardo, 1 Taunt. 20 ; R. & R. 
134. According to the report in K. & R., 
the indictment was for manslaughter. The 
case fell within no statute, as the wound 
was on shore, and the death within the 
Admiralty jurisdiction. See R. v. de Mat- 
tos, post, p. 29 ; and R. v. Coombos, post, 
p. 33.

(») R. v. Sawyer, MS. Bayley, J. ; R.

L
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Helsham (/), it was ruled that an indictment upon 9 Geo. IV. c. 31, s. 7 (k), 
must aver, that the prisoner and deceased were subjects of His Majesty, 
but that the declarations of the prisoner were evidence to go to the jury 
to prove this fact. The indictment charged the murder to have been 
committed ‘ at Boulogne, in the kingdom of France, to wit, at the parish 
of St. Mary-le-bow, in the ward of Cheap,’ &c. The grand jury objected 
to finding the bill, as it stated the death to have occurred in two different 
places. Bayley, J. (having conferred with Bosanquet, J., and the 
Recorder), directed the words ‘ to wit, at the parish of St. Mary-le-bow, 
in the ward of Cheap,’ &c., to be struck out. His lordship also said, 
that it was deemed by the Court to be necessary to have inserted in the 
bill an allegation that the prisoner and the deceased were subjects of 
His Majesty ; and the bill was so amended accordingly. Upon the 
trial it appeared that the deceased was killed in a duel at Boulogne, and 
that he was an Englishman, born at Islington ; and the prisoner had 
said he was an Irishman, and had come from Kilkenny. It was objected 
that, under 9 Geo. 1V. c. 31, s. 7, it was necessary to prove that the parties 
were natural-born subjects of His Majesty ; the present Act differed 
from33 Hen. VilI.c. 23, the words of which were ‘any person or persons,’ 
and that since it never could have been intended that this Act should 
apply to foreigners domiciled in England, or naturalised either by Act 
of Parliament (/), or by service to the state, it was necessary to prove, 
by some one acquainted with the fact, where the prisoner was born, 
which was a fact the prisoner could not know of his own knowledge. 
But it was held, that the declaration of the prisoner, unexplained, was, 
as against himself, evidence to go to the jury ; and the case was left 
to the jury to say, whether they were satisfied by the evidence that the 
prisoner was a British born subject ; for that they must be quite satisfied 
that such was the fact before they could pronounce him guilty. But it is 
questionable whether this ruling could now be accepted, and probably 
that R. v. Sawyer (supra) would be followed (m).

Where an indictment for manslaughter stated that the prisoner 
being a subject of His Majesty, on land out of the United Kingdom, 
to wit, at Zanzibar, did make an assault on K., and did give him 
divers mortal wounds, &c., of which he died, at Zanzibar aforesaid, 
and it appeared that the prisoner, a Spaniard, while in England, entered 
into articles to serve in a ship bound on a voyage to the Indian seas, 
and elsewhere, and back to the United Kingdom. On the ship’s arrival 
at Zanzibar, then under the dominion of the Sultan of Muscat, the captain 
left the vessel, and set up in trade there, and engaged the prisoner to

& 11. 21)4 ; and 2 C. & K. 101. In the latter 
report there is a very full aeeount given 
of the previous cases. Another objection, 
that the indictment ought to have con­
cluded contra jormam statuti, was also 
overruled.

O') 4 C. te P. 304, Hay ley and Bosanquet, 
J.I., and Knowlys, K.

(I ) See note (y), ante, p. 27.
(/) Under the Naturalisation Act, 1870 

(33 & 34 Viet. c. 14), an alien naturalised 
in the United Kingdom is entitled to all

rights, powers, and privileges, and becomes 
subject to all obligations, to which a 
natural-born British subject is entitled or 
subject. But he does not necessarily cease 
to be a citizen of his original state. See 
Report of (’om mit tee on Naturalisation 
(Pari. Pap 1901, c. 723).

(m) See R. v. Audley [ 19071. 1 K.B. 383 ; 
bigamy by a British subject abroad. R. r. 
Jameson [1890], 2 Q.B. 426 : offences in 
South Africa against the Foreign Knlist- 
nient Act, 1870.
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go on shore and act as his interpreter. The new captain seems to have 
assented, but the crew did not. The ship went one or two short voyages 
without the prisoner, and having returned to anchor in a roadstead, a 
few hundred yards from Zanzibar, and the crew being allowed to go on 
shore, some dispute arose between the prisoner and the deceased, who 
was one of the crew, which led to the blows, of which the deceased after­
wards died on board the ship. It was ruled that there was no evidence 
of the prisoner being a British subject or under British protection. To 
claim his allegiance, it must at least be shewn, that he was under British 
protection. And although he was on board a British ship for a time, 
yet it seemed as if the articles were abandoned, and he was living on 
shore, and had been so for months. And, secondly, that the offence 
was alleged to have been committed on land out of the United Kingdom, 
but though the blows were given on land, the death took place on board 
ship, and there was no clause in 9 Geo. IV. c. 31, providing for such 
a case (n).

In R. v. Bernard (o), the prisoner was charged as accessory before the 
fact in England to a murder committed in France ; and many points were 
taken at the close of the case, and reserved (/>), but as the accused was

(a) It. v. de Mattos, 7 C. & 1*. 458, 
Vaughan and Boaanquet, .1.1. ltolfc, 8.U., 
doubted whether the limitation put upon 
!» Geo. IV. e. 31, s. 7. in R. v. Helaham 
{nu/tra) was correct, and the Court seems to 
have thought that that construction was 
too narrow. Vaughan, J., in charging the 
grand jury, said, 1 there arc other ways 
which may constitute a man a British 
subject ; as, for instance, he may owe 
allegiance for protection.’ The case was 
decided on the ground that the prisoner 
was not a British subject in any sense of 
those words. C. S. (J.

(o) H St. Tr. (N. S.) 887 ; 1 F. & F. 240. 
The tint count alleged that Orsini, Gomez, 
ami Kudio at Paris murdered N. Batty ; 
and that the prisoner incited, Xv., them to 
commit the murder ; the second count was 
similar, but described the deceased as un­
known. The third count was framed in 
the old form before 14 & 15 Viet. e. 100, by 
Mr. (!reaves ; because he thought it might 
be contended that 14 & 15 Viet. e. 100, s. 4, 
did not extend to indictments against 
accessories ; and it alleged an assault, &e., 
by the principals, and charged the prisoner 
with inciting, &e. The fourth count 
charged the prisoner, being a subject of the 
Queen, with murdering Batty at Paris. 
The fifth was like the fourth, but described 
the deceased as unknown. (A S. (J.

(p) The points were : I. That the 
prisoner was not one of Her Majesty’s sub­
jects within 9 Geo. IV. c. 31, s. 7. 2. The 
prisoner was not an accessory before the 
fact to any murder within that section.
3. There was no proof of any murder having 
been committed within that section.
4. That the murder was committed by 
aliens on aliens in France. 0. No evidence

of acts done by the prisoner on land out 
of the United Kingdom, and without the 
Queen's dominions, or of any act done by 
any other person in pursuance of any 
authority from him on land out of the 
United Kingdom and without the Queen's 
dominions, was receivable in evidence on 
this trial, (i. That the principal offence of 
murder charged in the first three counts 
was not alleged to have been committed by 
any of Her Majesty’s subjects. 7. That 
by the special commission the Court had 
only jurisdiction to try the prisoner ns 
accessory before the fact, and had no juris­
diction to try the prisoner as principal. 
8. That the prisoner, being an alien, could 
not be tried as principal for a murder 
alleged in the fourth and lifth counts to 
have been committed at Paris. As to the 
first objection, it is clear that a foreigner 
resident in England is a subject of the 
Queen ; all the authorities prove that rule 
in general, and I Hale, 542, and Court ecu’s 
ease, Hob. 270, are express that a statute 
naming the subjects of the Queen includes 
aliens in Kngland ; and besides, 32 Hen. 
VIII. c. Hi, s. 9, enacts that every alien 
who shall hereafter come into this rcaliiQor 
the dominions of the King, shall bo bound 
by all the laws and statutes of this realm. 
As to the second, third, fourth, and sixth 
objections, see 24 & 25 Viet. e. 100, s. 9, 
ante, p. 27 ; and /xmZ, p. 835 et *«/., 
relating to conspiracies to murder. As 
to the lifth objection, every case that 
has been tried where the death was on land 
abroad is an answer ; for such evidence 
was admitted in all, and necessarily so ; for 
how can a man be tried for any offence 
abroad unless the acts relating to it done 
abroad are admissible in evidence Ï As to
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acquitted, were never argued, and most of the points taken are covered 
by 24 & 25 Viet. c. 100, sect. 9 (ante p. 27), and the accessories and 
abettors clauses of the Acts of 1861.

Offences by Officials out of Great Britain.—By an Act of 1698 
(11 Will. 111. c. 12) (<y), oppressions, crimes, and offences committed bv 
governors, lieutenant-governors, or commanders-in-chief of plantations 
or colonies within the King's dominions beyond the seas are triable 
in England in the High Court (K.B.D.) The Act is expressed to 
be against oppression of the King’s subjects within their respec­
tive governments, and other crimes and offences, ‘ contrary to the 
laws of this realm, or in force within their respective governments or 
commands.’ By the Criminal Jurisdiction Act, 1802 (42 Geo. 111. c. 85), 
crimes, misdemeanors, or offences committed out of Great Britain by 
a person in the service of the King, civil or military, or in any public 
station, office, or capacity, may be prosecuted in the High Court (K.B.D.) 
in England, either upon an information exhibited by the Attorney-General, 
or upon indictment found, and are triable in the counties of London or 
Middlesex (r). This Act has been held not to apply to felonies (s), but 
it has been applied to offences by British officials in foreign countries (/). 
There is also imperial legislation as to the trial in England of certain 
offences committed in India («). The provisions ot the Indictable 
Offences Act, 1848 (11 & 12 Viet. c. 42), as to holding a preliminary 
inquiry as to offences committed on land beyond the seas for 
which an indictment may legally be preferred in England or Wales, apply 
to proceedings under the above Acts, and the High Court is a Court of 
Oyer and Terminer for trying such offences (v).

Offences in the Jurisdiction of the Admiralty of England. The 
criminal jurisdiction of the Admiralty of England attaches :

1. In the case of piracy jure gentium to all vessels and persons of
whatever nationality : and

2. To all British ships, public or private, on the high seas, outside the
territorial waters of any state : and

!!. To all vessels, British or foreign, within British territorial waters(m ), 
including all ports, havens, and rivers, below bridges, where 
great ships go. To some extent the jurisdiction is concurrent 
with that of the common law courts in the case of waters which 
are within the body of a county : and

the seventh objection, 11 & 12 Viet. c. 40, 
s. 1 (now 24 & 25 Viet. e. 114, s. 1), making 
every accessory before the fact triable, &e., 
as a principal, is an answer. As to the 
eighth objection, see the remarks on 24 & 25 
Viet. c. 04, s. 1, jtoat, p. 150. C. N. (1.

(./) 11 A 12 Will. Ill c. 12, in RuffheatVa 
edition.

(r) 42 (leo. III. e. 85, s. 1 ; 51 & 52 Viet, 
v. 41. s. HU.

(*) R. v. Shawe, 5 M. & Sel. 403. For 
other prosecutions under this Act see R. r. 
.loues, 8 East, 31. R. r. Picton, 30 St. Tr. 
225 (relating to the application of Spanish 
procedure in Trinidad).

(/) R. »>. Turner 11880], 24 L .1. (newsp.)

400.
(n) 10 (4co. III. e. 47 s. 4 ; 13 (leo. III. 

e. 03, s. 30; 21 <leo. III. e. 70. s. 7 ; 33 
( leo. III. c. 52, s. 07. These enact incuts and 
others are collected and epitomised in Illicit, 
(Sovt. of India (2nd cd.), 255 250.

(v) R. r. Eyre, L. R. 3Q.B. 487.
(ir) See 41 & 42 Viet. e. 73, pout, p. 41. 

In R. I*. Cunningham, Hell, 72. an American 
who on an American ship in the Bristol 
Channel wounded one of the crew was held 
to lie triable in the county of (llamorgan. 
In this ease the part of the sea where the 
ship lay was held to be within the laxly of 
the realm.
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4. To all British public vessels in foreign territorial waters. The 
jurisdiction is probably exclusive of the jurisdiction of the state 
to which the waters belong (x) : and

5. To all British vessels, public or private, within foreign territorial 
waters. This jurisdiction is concurrent with, or perhaps sub­
ordinate to, the jurisdiction of the state to which the waters 
belong.

The Admiralty of England (y) has always had criminal jurisdiction 
in respect of piracy jure gentium, committed by persons or ships of any 
or no nationality (z), and of offences committed on British ships (a), whether 
public vessels or merchant ships on the high seas. Conflicts as to juris­
diction arose between the common Courts and the Admiralty as to matters 
arising in waters within the body of the realm, which led to statutes of 
1389 (13 Rich. II. c. 3), and 1391 (15 Rich. II. c. 3). Under the earlier of 
these Acts the admiral is prohibited from meddling ‘ of anything done 
within the realm, but only of a thing done upon the sea.' The later Act, 
after providing that ‘ all manner of contracts, pleas and quarrels, and all 
other things rising within the bodies of counties as well by land as by 
water and wreck of the sea, shall be tried, determined, discussed and 
remedied by the laws of the land, and not before nor by the admiral nor 
his lieutenant in any wise,’ proceeds : ‘ Nevertheless, if the death of a man 
and if a mayhem done in great ships being and hovering in the main stream 
of great rivers, only beneath the bridges (b) of the same rivers nigh unto 
the sea and in none other places of the same rivers the admiral shall have 
cognisance ; and also to arrest ships in the great flotes for the great 
voyages of the King and of the realm —saving always to the King all 
manner of forfeitures and profits thereof coming : and he shall have the 
jurisdiction upon the said flotes during cho said voyages only.' . . .

(z) But sec Forbes v. Cochrane, 2 B. & 
C. 407, Best, J. and Report of Fugitive 
Slave Commission (Pari. Pap. 1870, vol. 28).

(y) As to the origin and history of the 
Admiralty jurisdiction see Selden Soe. 
Publications, vol. 0, Introduction; 2 
Stubbs, Const. Hist. 289 ; and the opinions 
of the judges in R. v. Keyn [1870], 2 Ex. 1). 
03.

(!) R. v. Keyn, 2 Ex. D. 03, 108, Cock- 
burn, C.J.

(а) In R. v. Keyn, 2 Ex. I). 03, the 
majority of the Court held that the Admiral 
hail no jurisdiction to try offences by 
foreigners on foreign ships even within 
British waters. See 41 & 42 Viet. c. 78, 
post, p. 41.

(б) There are various readings in the 
Norman-French texts of this statute. In 
the Statutes of the Realm, printed from 
the Tower Roll, the words are, • per aval les 
jtountz.' In Rot. Pari. No. 30 the won! is 
pontz : see 7 C. & P. Otton. Old printed 
copies have jtointz or poyntz (4 Co. Inst. 
137). Pulton’s Calendar, 1012, Pulton’s 
Statutes, 1001, and some old abridgements 
have ports (Cary’s Abr. 1739). In A

Description of the Hiver Thames ( Long­
man, 1762), it is said that the Ixml Mayor 
of London used to summon a jury four 
times a year * to make inquisition after all 
offences committed on the Thames and 
Medway up the river as far as Staines 
Bridge, and down the river as far as the 
points of it next the sea,’ and that * the 
jurisdiction of the City of Ixjndon in 
the river of Thames from Staines Bridge 
westward unto the points of the river next 
to the sea eastward, appeareth to belong 
to the City.’ All this appears to be taken 
from old charters. In 1347 it appears that 
persons setting kiddels ultra (icnland 
(Yantlett) versus mare were fined (pn. 94, 
95, 90). In later times Vendait or Yenlet 
seems from old charters to be the limit (p. 
139). It is clear that ‘ bridges,’ and not 
' mints ’ or * ports,* is the true reading. In 

oore, K.B. 892, Dodderidge J., in speak­
ing of the statute, uses the words ‘ subtus 
le pont," and in Leigh v. Burley, Owen, 122, 
the judge said : 1 The translator mistook 
“ bridges ” for “ points,” i.r. the land’s
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The jurisdiction thus preserved is (as to English rivers) concurrent with, 
and not exclusive of, the jurisdiction of the common-law Courts (c) : and 
extends to offences committed on a British ship in foreign or colonial 
ports or waters (d). It is immaterial whether the ship is moving about the 
foreign waters (e), or at anchor therein (/) or moored to the land (g). so 
long as she is afloat and below bridges, at a part where the tide ebbs 
and flows and great ships go. All such waters are, for purposes of indict­
ment and Admiralty jurisdiction, treated as part of the ‘ high seas,’ an 
expression which, ‘ when used with reference to the jurisdiction of the 
Court of Admiralty, includes all oceans, seas, bays, channels, rivers, 
creeks and waters below low-water mark, and where great ships can 
go, with the exception only of such parts of such oceans, &c., as arc 
within the body ot some county ’ (//).

In R. v. Coombes (t), a sailor on board a boat which had run aground 
100 yards from the shore was shot by a smuggler and died on the sea. 
The whole offence was held to have been committed within the Admiralty 
jurisdiction. The decision is supported on the ground that in the case 
of murder the intention is presumed to follow the act, and so the shot 
which took effect on the high seas must be presumed to be accompanied 
thither by the intention with which it was fired, and both these together 
operate (/) ; or that the blow struck by the bullet was an act done in the 
jurisdiction where it hit the sailor (k). According to the decision, the 
crime must, for the purpose of determining the venue, be held to have 
been committed on an English ship where the death occurred, a doctrine 
founded on a convenient fiction (l). R. v. Coombes was in the United 
States applied so as to exclude the jurisdiction of the United States 
Courts in the case of a death caused on a foreign vessel, in foreign 
territorial waters, caused by a shot from a United States vessel in these 
waters (w).

In R. v. Jemot (n) larceny from a British ship in a natural harbour 
in Cuba was held to be within the Admiralty jurisdiction.

In R. v. Allen (o) the indictment was for stealing three chests of tea 
out of the * Aurora,’ of London, on the high seas, and it was proved that 
the larceny was committed while the vessel lay off Whampoa, in a river, 
twenty or thirty miles from the sea. There was no evidence as to the

(r) 1 East, P. C. 388.
id) The ‘ Mecca ’ [1895], P. 95,107, Lind- 

ley, I*J.
(r) R. v. Anderson, L. R. 1 C. C. R. 101.
(/') R. v. Alton, i M....L ioi.
iff) R. v. Carr. 10 Q.B. 70.
(h) The • Mecca ’ [1895], P. 95, 107, Limi- 

ley, L.J., citing the above eases, and 4 Co. 
Inst 134: Com. Dig. Admiralty ( 1 ),(7), (14).

(i) 1 Leach, 388. In Baidischo Anilin 
und Soda Fabrik v. Basle Chemical Works 
11898], A.C. 200, 204. Halsbury, L.C., 
said, with reference to this case ; 11 think 
one may say there is a confusion of thought 
l>etwoen the technical rules of criminal 
venue and the question who is the person 
doing the act.’

O') R. «*. Keyn, 2 Ex. D. 03, 103, Den- 

VOL. I.

(Ic) lb. 234, Cockbum, C.J.
(/) lb. 119, AmpLlett, J.A.
(m) IT. 8., Davis, 2 Sumner, 482 ; dis­

cussed by Cockbum, C.J., in It. r. Keyn at 
232.

(n) Old Bailey, Feb. 28. 1812, MS. 
Archb. Cr. PI. (23rd ed.) 540, where the 
offence is said consequently to be piracy. 
In the Times of Feb. 29, 1812, the offence is 
spoken of as larceny, and this description 
is accepted in R. v. Carr, 10 Q.B D. 70, 83. 
Coleridge, C.J. The trial was at an Ad­
miralty Session at the Old Bailev.

(o) 11837| 7 C. & I*. 004. I n't he report 
in 1 Mood. 494, the judges are said to have 
affirmed the conviction, * the place being 
where great ships go.’ The trial was at 
the Central Criminal Court under 4 & 5 Will. 
IV. c. 30, s. 22, post, p. 38.

D
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tide flowing, or otherwise, at the place where the vessel lay, but it was 
held that the fact that the tea was stolen on board the vessel, which 
had crossed the ocean, afforded sufficient evidence that the larceny was 
committed on the high seas.

In R. v. Anderson (/>) an American citizen, engaged as a sailor on a 
British ship, was held to have been lawfully indicted and convicted of the 
manslaughter of another American citizen on that ship while she was 
sailing up the river Garonne, in France, on her way to Bordeaux. At the 
time when the offence was committed the ship was ninety miles up the 
river.

In R. v. Carr (q) a prisoner was held to have been lawfully indicted 
and convicted of larceny on a British ship which at the time of the com­
mitting of the offence lay moored to a quay in the port of Rotterdam in 
Holland, at a point on the river Maas seventeen or eighteen miles above 
the open sea, but below the bridges.

In R. v. Lesley (r), the defendant, who was master of an English ship, 
entered into a contract with the Chilian Government to carry from 
Valparaiso to Liverpool five persons who had been ordered by that 
Government to be banished. These persons were brought by force on board 
the ship, guarded by soldiers of that State, and conveyed by the defendant 
under the contract, and against their will, to Liverpool. At the time he 
received these persons on hoard, the ship was lying in the territorial 
waters of Chili. The defendant was indicted, tried and convicted at Liver­
pool for false imprisonment and assault. On a case reserved, it was held 
that so far as it related to what was done in Chilian waters the conviction 
could not be sustained. Erie, C.J., said : ‘ We assume that in Chili the 
act of the Government towards its subjects was lawful ; and, although an 
English ship, in some respects, carries with it the laws of her country 
in the territorial waters of a foreign State, yet, in other respects, she 
is subject to the laws of that State, as to acts done to the subjects thereof. 
We assume that the Government could justify all that it did within its 
own territory, and we think that it follows that the defendant can justify 
all that lie did there as agent for the Government, and under its authority.’ 
But the conviction was sustained for that which was done out of the 
Chilian territory (s). As to this, Erie, C.J., said : ‘ It is clear that an 
English ship on the high seas out of any foreign territory, is subject to the 
laws of England ; and persons, whether foreign or English, on board 
such ship, arc so much amenable to English law as they would be on 
English soil’(t). After referring to 18 & 19 Viet. c. 91, s. 21 (u), he 
continued : ‘ Such being the law, if the act of the prisoner amounted 
to a false imprisonment he was liable to be convicted. Now, as the 
contract of the prisoner was to receive the five persons on board the

(/>) L R. 1 C. C. R. 101.
(</) R. v. Carr, 10 Q.B.I). 70. In this case 

the worils ‘Mow tho bridges ' in the Act 
15 Rich. II. c. 3, wore construed as applying 
to foreign as well as British rivers.

(r) 211 L. J. M. C. 07.
(*) He then referred to Dobrec /•. Napier, 

2 Ring. (N. ('.) 761, a case in which the 
defendant was held justified in seizing the

daint ill's vessel in Portuguese waters on 
>ehalf of and by authority of the Queen of 
Portugal.

(<) He referred to R. v. Sattler, 27 L. ,1. 
M. C. 48, and Ortolan, Diplomatie de In 
Mer, Bk. ii. c. 13.

(it) Superseded by 07 & 58 Viet. c. 00. a. 
087, jm/it, p. 43.
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ship and to take them, without their consent, over the sea to England, 
although he was justified in first receiving them in Chili, yet that justi­
fication ceased when he passed the line of Chilian jurisdiction, and after 
that it was a wrong which was intentionally planned and executed in 
pursuance of the contract, amounting in law to false imprisonment. 
It may be that transportation to England is lawful by the law of Chili, 
and that a Chilian ship might so lawfully transport Chilian subjects ; 
but for an English ship the laws of Chili, out of that State, are powerless, 
and the lawfulness of the acts must be tried by English law.’

High and Low Water-mark. -Upon the open seashore the common 
law and the admiral have alternate jurisdiction between high and low 
water-mark (i.e. the admiral has jurisdiction supra aquam as long as 
the sea flows, and the common-law Courts jurisdiction over the land so 
long as the sea does not cover it (v). It is sometimes difficult to fix the 
line of demarcation between the county and the high sea in harbours, or 
below the bridges in great rivers. The question is often more a matter 
of fact than of law, and determinable by local evidence ; but some general 
rules upon the point are collected in East’s Pleas of the Crown, where it is 
said that ‘ in general it is said that such parts of the rivers, arms, or 
creeks, arc deemed to be within the bodies of counties where persons can 
see from one side to the other (w). Lord Hale, in his treatise De jure maris, 
says that the arm or branch of the sea which lies within the fauces terra, 
where a man may reasonably discern between shore and shore, is, or at 
least may be, within the body of a county. Hawkins, however, con­
siders the line more accurately confined, by other authorities, to such 
parts of the sea where a man, standing on the one side of the land, may 
sec what is done on the other ; and the reason assigned by Lord Coke in 
the Admiralty case (i) in support of the county coroner's jurisdiction, 
where a man is killed in such places, because that the county may well know 
it, seems rather to support the more limited construction. But at least, 
where there is any doubt, the jurisdiction of the common law ought to 
be preferred ' (//).

Bays.—Where a murder was committed in Roundstone Bay, and 
it appeared that the place in question was within the county of Galway, 
and that the headlands bounding the bay were so situated that a man 
could sec from the one to the other, and that the place in question would 
fall within a straight line drawn from the one headland to the other, and 
that in that part of the bay there were fifteen fathoms water, and that 
a ship of 1*20 tons could sail there ; but there was no evidence of it having 
been frequented by shipping, or of any Admiralty process having ever 
been executed within it ; it was held by the judges in Ireland that the 
murderer was rightly tried under an Admiralty commission (z).

Roadsteads. -Upon an indictment for maliciously wounding in

(r) 3 Co. I tut. 113. 2 Hale, 17. See 2 
Hawk. e. 0, a. 14, an to the jurisdiction of 
a county or borough coroner in offences on 
the seashore. Anon., 1 Lew. 242. See 
•Jervis on Coroners (0th ed.), 103. 5 Co. 
Rep. 107.

(it) ‘ If the sea there be not of any

county, the admiral hath jurisdiction, or 
else not.’ Leigh t\ Burley, Owen, 122, 
Coke, and Foster J. ; Cf. Moore (K.B.), 802.

(x) 13 Co. Rep. 52.
(y) 2 East. 1*. C. 803, 804.
(:) R. v. Mannion, 2 Cos, 158.

o 2
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the county of Glamorgan, it appeared that the prisoners were Americans, 
and they and the person wounded were part of the crew of an American 
ship, which sailed from the docks of Cardiff to an anchorage in Penarth 
Hoads, and that the offence was committed shortly before she arrived 
at that, anchorage, when the ship was three-quarters of a mile from land, 
in a place never left dry by the tide ; but was within a quarter of a mile 
of land which is left dry by the tide. The shore of the county of Glamorgan 
extends many miles up and down the Bristol Channel from the place 
where the offence was committed. The spot in question was in the 
Bristol Channel, between the Glamorganshire and Somersetshire coasts, 
and was about ten miles from the opposite coast of Somersetshire. Two 
islands, called the Flat and Steep Holmes, are outside the anchorage- 
ground, and farther from the shore than it is, but not lower down the 
Channel, being abreast of the anchorage-ground. When the offence 
was committed the ship was inside, and about two miles from the Flat 
Holmes, and four or five miles from the Steep Holmes, and was within the 
Lavernock Point in Penarth Roads, but outside Penarth Hoad. Penarth 
Head and Lavernock Point form a bay. At Penarth Head persons can 
see from one to the other, and could see what a vessel was doing from 
one to the other, but could not see the people from one to the other. From 
where the ship was persons could see people at Lavernock, and see what 
they were doing if they took particular notice of them, and they could 
see the coast of Somersetshire on a clear day. The mouth of the Severn 
is at King’s Road, higher up the Channel. The Holmes are part of the 
parish of St. Mary’s, Cardiff. By an order of the Treasury, the port of 
Cardiff had been fixed so as to include the spot in question. It was 
objected that the prisoners could not bo tried in the county of Glamorgan, 
as there was no proof that the offence was committed in that county ; 
but it was held that the offence was committed in that county. Cockburn, 
C.J. : ‘ The question is, whether the part of the sea on which the vessel 
was at the time when the offence was committed forms part of the body 
of the county of Glamorgan ; and we are of opinion that it does. The sea 
in question is part of the Bristol Channel, both shores of which form part 
of England and Wales, of the county of Somerset on one side, and the 
county of Glamorgan on the other. We are of opinion that, looking at 
the local situation of this sea, it must be taken to belong to the counties 
respectively by the shores of which it is bounded ; and the fact of 
the Holmes, between which and the shore of the county of Glamorgan the 
place in question is situated, having always been treated as part of the 
parish of Cardiff, and as part of the county of Glamorgan, is a strong 
illustration of the principle on which we proceed, namely, that the whole 
of this inland sea between the counties of Somerset and Glamorgan is to 
be considered as within the counties, by the shores of which its several 
parts arc respectively bounded. We are, therefore, of opinion that the 
place in question is within the body of the county of Glamorgan’(a).

Prior to the passing of the statutes now to be mentioned, wherever 
a murder or other felony against the law of nature or nations was com­
mitted in England or on the narrow seas (b), it was triable by jury in the

(b) See fHjdt, p. 38.(«) It. v. Cunningham, Bell, 72.
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Court of King’s Bench and Courts of Oyer and Terminer and gaol delivery. 
But wherever a murder or such other felony was committed on the high 
seas, it could not be tried by a jury (because a jury by the common law 
could only take cognisance of felonies committed within the local jurisdic­
tion from which they were summoned), but such matters and other 
felonies were always triable by the Court of Admiralty, which proceeded 
according to the course of the civil law (c). To this proceeding there 
was the vital objection that it did not try by a jury (</), and either the 
accused must plainly confess his offence, or there must he two witnesses 
who saw the offence committed ; and this led to the passing of the Offences 
at Sea Act, 1530 (28 Hen. VIII. c. 15). The preamble of that Act (e) 
recites that ‘ traitors, pirates, thieves, robbers, murderers, and con- 
federators upon the sea many times escape unpunished because the trial 
of their offences hath heretofore been ordered, judged, and determined 
before the admiral or his lieutenant or commissary, after the course of 
the civil laws the nature whereof is that before any judgment of death can 
be given against the offenders, either they must plainly confess their 
offences (which they will never do without torture or pains), or else their 
offences be so plainly and directly proved by witness indifferent, such as 
saw their offence committed, which cannot be gotten but at chance at 
few times.’ . . . Sect. 1 enacts 4 that all treasons, felonies, robberies, 
murders, and confederacies, committed in or upon the sea (/), or in anv 
other haven, river, creek, or place, where the admiral or admirals have, 
or pretend to have, power, authority, or jurisdiction, shall be inquired, 
tried, heard, determined, and judged, in such shires and places in the 
realm as shall be limited by the King’s commission, or commissions to 
be directed for the same, or like form and conditions as if any such offence 
or offences had been done in or upon the land ’ (</).

The Act did not create or alter any offence, but left the offences as 
they were before it passed, and all the offences mentioned in it were, 
before its passing, triable in the Court of Admiralty, and were by the Act 
made triable by a jury (It).

By the Offences at Sea Act, 1799 (39 Geo. HI. c. 37), s. 1, 4 all and 
every offence and offences, which, after the passing of this Act (May 10, 
1799), shall be committed upon the high seas out of the body of any 
county of this realm, shall be, and they are hereby declared to be offences 
of the same nature respectively, and to be subject to the same punish­
ments respectively, as if they had been committed upon the shore, and

(c) Meo 2 Halo, 12.
{d) Commissions of oyor ami terminer 

to try piracy, &c., seem to have boon issued 
to common-law Courts until 1301. The 
practice then dropped until 1030. S<*o 0 
Seidell Society Publications, pp. xlv., Ixxx.

(e) ‘ An Act for punishment of pirates 
and robbers of the sea.’ See 3 Co. Inst. 
112, and post, p. 207.

(/) In Is-igh v. Burley, Owen, 122, 
Coke and Foster, J., explain this as meaning 
the high seas.

(</) S. 2 introduces the words ‘ man­
slaughters,’ and uses the words ‘ havens,’ 
&c., without the <|ualiliention in the first

section, where the admiral has jurisdiction. 
One of the mischiefs recited in the lirst sec­
tion, is, that the witnesses being commonly 
mariners and shipmen, depart without long 
tarrying or protraction of time. The sta­
tute is almost in the same terms as 27 Hen. 
VIII., c. 4 (rep. 18113, 20 & 27 Viet. e. 120). 
except that it adds 1 treasons ’ to the 
offences. See R. v. Nnape, 2 East, I’. O. 
807. K. r. Bayley. R. & R. I. R. v. 
A inarm, R. & R. 280.

(h) See 3 Co. Inst. 112. R. r. Kcyn, 2 
Ex. 03, 109, Cockburn, C.J. It. r. Depardo, 
I Taunt. 20, 30, Sir .1. Mansfield.
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shall be inquired of, heard, tried, and determined and adjudged in the 
same manner as treasons, felonies, murders, and confederacies are directed 
to be by the Offences at Sea Act, 1536 ’ (»). By the Criminal Law Act, 
1827 (7 & 8 Geo. IV. c. 28, s. 12), * All offences prosecuted in the High 
Court of Admiralty of England shall upon every first and subsequent 
conviction be subject to the same punishments, whether of death or 
otherwise, as if such offences had been committed upon the land.’ (j) Bv 
the Central Criminal Court Act. 1884 (4 & 5 Will. IV. c. 86), e. 22, ' tin* 
justices and judges named in the commission constitute the Court, or 
any two or more of them have power to inquire, hear, and determine any 
offence or offences committed or alleged to have been committed on the 
high seas and other places within the jurisdiction of the Admiralty of 
England, and to deliver the gaol of Newgate (or other appointed prison 
of the Court (/)), of any person committed thereto, or detained therein, 
for any offence or offences committed or alleged to have been done and 
committed upon the high seas, aforesaid, within the jurisdiction of the 
Admiralty of England : and all indictments found, and trials and other 
proceedings had and taken before the said justices and judges of 
oyer and terminer and gaol delivery shall be valid and effectual to all 
intents and purposes whatsoever ’ (k).

Before the passing of the nineteenth-century Acts, presently to be stated 
controversies arose in cases in which the Admiralty and the common- 
law Courts had or claimed concurrent jurisdiction on the narrow seas (/). 
In It. v. Bruce (w), a trial at the Admiralty session at the Old Bailey for 
murder committed in a part of Milford Haven, where it was about three 
miles across, about seven or eight miles from the mouth of the river, or 
open sea, and about sixteen miles below any bridges over the river, the 
question was raised whether the place where the murder was committed 
was within the limits to which the commission granted under the Offences 
at Sea Act, 1536 (n), by law extended. The judges were unanimously 
of opinion that the trial was properly had, and that there was no objection 
to the conviction on the ground of want of jurisdiction in respect of the 
place under the commission of the Court of trial. During the discussion 
of the point the construction of Hale (o) was much preferred to that of 
Coke (p) ; and most, if not all, of the judges, seemed to have thought that 
the common law has concurrent jurisdiction with the Admiralty in all 
havens, creeks, and rivers in this realm, and that the Act of 1536 applied 
to all great waters frequented by ships ; that in such,waters the admiral,

(») It in not quite clear whet her this Act 
applies to offences created by subsequent 
statutes.

(;) See Central Criminal Court Prisons 
Act, 1881 (44 & 40 Viet. c. 84).

(*) This enactment made it unnecessary 
to hold the Admiralty Sessions which hud 
theretofore been held at the (lid Bailey.

(/) Artc, p. 30. Before the passing of 
the Act of 1799 and s. 110 of the i^arceny 
Act, 1881, it was important to ascertain 
whether the fact was done on the sea or 
within the body of a county, because in the 
latter event commissioners under the Act

of 1038 had no jurisdiction, and in the 
former event the offender could not be 
indicted before a common-law Court, even 
when the offence was theft and the goods 
wen* carried ashore. 2 East, P. C. 800. 
3 Co. Inst. 148. R. r. Prowes, 1 Mood. 
348. R. r. Madge, 9 C. & P. 29. It would 
seem that the stututesabove set out overrule 
these decisions.

(m) 11812| 2 Leach, 1093.
(n) Pont, p. 39.
(<>) 2 Hale, 18, 17.
(/») 3 Co. Inst. 119. 4 Co. Inst. 134.
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in the time of Henry VIII., claimed jurisdiction ; that by havens, &c., 
havens in England were meant to be included, though they are all within 
the body of some county ; and that the mischief from the witnesses 
being sea faring men was likely to apply to all places frequented by 
ships (([).

An accessory before the fact to a felony committed on the high seas 
within the jurisdiction of the Admiralty, may be indicted and tried at 
the Central Criminal Court, under 1 & 5 Will. IV. c. 30, s. 22 (ante, p. 38), 
although the principal had not been ‘ committed to, or detained in,* 
Newgate (r).

The Admiralty Offences Act, 1844 (7 & 8 Viet, c. 2), after reciting the 
Act of 1636 (ante, p. 37), and that it is expedient that provision be 
made for the trial of persons charged with offences committed within the 
jurisdiction of the Admiralty, enacts (sect. 1) ‘ that His Majesty’s justices 
of assize or others His Majesty’s commissioners by whom any Court 
shall be holden under any of llis Majesty’s commissions of oyer and 
terminer or general gaol delivery shall have severally and jointly all the 
I lowers which by any Act are given to the commissioners named in any 
commission of oyer and terminer for the trying of offences committed 
within the jurisdiction of the Admiralty of England, and that it shall be 
lawful for the first-mentioned justices and commissioners, or anyone or 
more of them, to inquire of, hear, and determine all offences alleged to 
have been committed on the high seas and other places within the jurisdic­
tion of the Admiralty of England, and to deliver the gaol in every county 
and franchise within the limits of their several commissions of any person 
committed to or imprisoned therein for any offence alleged to have been 
committed upon the high seas and other places within the jurisdiction 
of the Admiralty of England ; and all indictments found, and trials and 
other proceedings had, by and before the said justices and commissioners 
shall be valid ’ (a). This Act gives to Courts of Oyer and Terminer, &c., 
the same jurisdiction as was possessed by commissioners under the Act 
of 1531) and by the Court of Admiralty before that Act. It does not 
affect the jurisdiction of the Central Criminal Court or of special com­
missions under the Act of 1530 (/).

By sect. 2, ‘ in all indictments preferred before the said justices and 
commissioners under this Act the venue laid in the margin shall be the 
same as if the offence had been committed in the county where the. trial 
is had ; and all material facts which in other indictments would be 
averred to have taken place in the county where the trial is had shall in 
indictments prepared (u) and tried under this Act be averred to have 
taken place “ on the high seas ” * (v). An indictment under this Act for

(q) MS., Bayley, J.
(/•) R. !>. Wallace, 2 Mood. 200 ; C. & 

M. 200. For Newgate read now • the prison 
of the Court.' Newgate prison has been 
demolished.

(«) The residue, which related to costs, 
was repealed in 1882 (4f> & 40 Viet. c. 55). 

(t) N. 4.
(«) Qiiarc, ‘ preferred.'
(i'j S. 3 provides for the commitment 

of persons charged with offences committed

within the jurisdiction of the Admiralty 
under 7 (Jeo. IV. e. 38, but so much of that 
Act as related to the examination and 
commitment of such persons was repealed 
by II & 12 Viet. e. 42, s. 34 ( E), and 12 & 13 
Viet. e. Oil. a. 31 (I) and the examination 
and commitment of such persons are now 
regulated by II & 12 Viet. r. 42 (E), and 
14 & 15 Viiot. v. 98 (I). It seems, there­
fore, that 7 & 8 Viet. c. 2, s. 3 is virtually 
repealed.
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larceny ' on the high seas ’ was held sufficient, without adding ‘ within 
the jurisdiction of the Admiralty * (w). The provisions as to alleging 
that the offence was committed on the high seas seems to be direc­
tory (•).

Each of ’he Criminal Law Consolidation Acts of 1861, 24 & 25 Viet, 
c. 96, s. 115 ; c. 97, s. 72 ; c. 98, s. 50 ; c. 99, s. 36 ; and c. 100, s. 68, 
contains the following clause :—

‘ All indictable offences mentioned in this Act which shall be com­
mitted within the jurisdiction of the Admiralty of England and Ireland 
shall be deemed to be offences of the same nature and liable to the same
punishments as if they had been committed upon the land in England 
or Ireland, and may be dealt with, inquired of, tried, and determined 
in any county or place in England or Ireland in which the offender shall 
be apprehended or be in custody, in the same manner in all respects as 
if they had been actually committed in that county or place ; and in 
any indictment for any such offence, or for being an accessory to such 
an offence, the venue in the margin shall be the same as if the offence had 
been committed in such county or place, and the offence shall be avei red 
to have been committed “ on the high seas ” : Provided that nothing 
herein contained shall alter or affect any of the laws relating to the govern­
ment of Hi? Majesty’s land or naval forces ’(y).

It is to be noted that these enactments do not expressly extend to 
attempts to commit the crimes in question in the Admiralty jurisdiction. 
From this it would seem to follow that Courts of Quarter Sessions 
cannot, under the enactments, try such attempts, but that they are 
cognisable at assizes under 7 & 8 Viet., c. 2 (ante, p. 39).

By sect. 9 of the Accessories, &c., Act, 1861 (24 & 25 Viet. c. 94) ; 
‘ Where any person shall, within the jurisdiction of the Admiralty of 
England or Ireland, become an accessory to any felony, whether the 
same be a felony at common law' or by virtue of any Act passed or to be 
passed, and whether such felony shall be committed within that jurisdic­
tion or elsewhere, or shall be begun elsewhere or completed within that 
jurisdiction, the offence of such person shall be felony’(z).

(»•) It.r. Jones, 1 Don. 101; 2 C. & K. 100. 
The indictment need not conclude coutrn 
formant sUiluli. H. r. Serve, 2 & K. OS.

(z) J», r. Mvnham [18S8J, 1 F. & F. 30», 
373, Wi.-htman, J.

(//) Framed on the similar clauses con­
tained in , A 8 (loo. IV. c. 20, n. 77 ; 7 A 8 
< loo. IV. c. 30, s. 43 ; 0 ( lea. IV. e. 31, s. 32 ; 
9 ( loo. IV. c. r*r>, s. 74 (1.) ; it (Seo. IV. e. M, 
s. Ô5(I.); ami lOdeo. IV. c. 34, n. 41 (I.); 
together with 7 & 8 Viet. c. 2. Some of 
these enactments simply provided for the 
trial of offences committed within the 
jurisdiction of the Admiralty ; whilst others 
provided in addition that the offences 
mentioned in the Act, which shall he com­
mitted within the jurisdiction of the 
Admiralty shall he deenu 1 to he offences 
of the same nature and lialile to the same 
punishments us if they had heen committed

on the land in England or Ireland. It 
seems clear that, wherever an Act creates 
new offences, this is tlio proper form of 
enactment ; for, though in the case of 
offences against the law of nations, such as 
murder or piracy committed on the seas, 
the general course of legislation has been 
simply to provide for their trial, and no 
doubt correctly, because, in the eye of the 
law of England, they were offences of the 
name nature as if they had been committed 
on land in England, yet it may well lie 
doubted whether that be sufficient in the 
case of newly created offences ; and it is 
certainly much safer to have the provision 
with which this clause commences. C. S. (i.

(:) The rest of the section as to indict­
ment is in similar terms to those above 
(pioted from the other C'rim. l«aw Consoli­
dation Acts.
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Under these enactments, Courts of Assize (a) and Quarter Sessions (b) 

for counties or boroughs have authority to try any offender apprehended 
or in custody within their local jurisdiction for any offence or offences 
mentioned in the Acts of 1861, committed on the sea, which they might 
have tried if it had been committed within the local jurisdiction.

The Territorial Waters Jurisdiction Act, 1878 (41 & 42 Viet, c. 73) (c), 
begins by two recitals, ‘Whereas the rightful jurisdiction of His Majesty, 
his heirs and successors extends, and has always extended, over the open 
seas adjacent to the coasts of the United Kingdom, and of all other parts 
of His Majesty’s dominions to such a distance as is necessary for the 
defence and security of such dominions’(d), and ‘whereas it is expedient 
that all offences committed on the open sea within a certain distance of 
the coasts of the United Kingdom, and of all other parts of His Majesty’s 
dominions, by whomsoever committed, should be dealt with according 
to law.’ By sect. 2: ‘An offence committed by a person, whether he is 
or is not a subject of His Majesty on the open sea within the territorial 
waters of His Majesty's dominions, is an offence within the jurisdiction 
of the Admiral, although it may have been committed on board or by 
means of a foreign ship, and the person who committed such offence may 
be arrested, tried, and punished accordingly.’

By sect. 3: ‘Proceedings for the trial and punishment of a person who 
is not a subject of His Majesty and who is charged with any such offence 
as is declared by this Act to be within the jurisdiction of the Admiral, 
shall not be instituted in any Court of the United Kingdom, except with 
the consent of one of His Majesty’s principal Secretaries of State, and 
on his certificate that the institution of such proceedings is in his opinion 
expedient, and shall not be instituted in any of the dominions of His 
Majesty out of the United Kingdom, except with the leave of the governor 
of the part of the dominions in which such proceedings are proposed to 
be instituted, and on his certificate that it is expedient that such pro­
ceedings should be instituted.’

By sect. 4: ‘On the trial of any person who is not a subject of His 
Majesty for an offence declared by this Act to be within the jurisdiction 
of the Admiral, it shall not be necessary to aver in any indictment or 
information on such trial that such consent or certificate of the Secretary 
of State or Governor, as is required by this Act, lias been given ; and the 
fact of the same having been given shall be presumed, unless disputed by

(«) R. r. Dudley. 14 y.B.I). 273.
(b1 It r. Peel, 32 L, J, M, c. 66, an In­

dictment at Southampton Borough Quarter 
Sessions for larceny on a British ship on the 
high seas. The \ecuscd was arrested in 
Southampton. Tlio ease was decided on 
24 & 25 Viet. c. 96, s. 115. Tin- enactments 
appear not to extend to attempts to 
commit the offences.

(r) Passed in consequence of It. r. Keyn 
(the 'Franconia’), 2 Ex. 1). 63. In tliât 
case the prisoner, who was a foreigner and 
in command of a foreign ship, whilst 
passing within three miles of the English

shore, ran down and sank a British ship, 
whereby one of her passengers was drowned 
under circumstances which in English law 
would amount to manslaughter. He was 
tried at the Central Criminal Court, but on 
appeal it was held by the majority of the 
court that there was no power to try 
offences committed by foreigners on board 
foreign ships while within the three miles

(d) This recital and s. 2 are declaratory 
of the law as laid down by the minority of 
the judges in It. r. Keyn. It. t\ Dudley, 
14 Q.B.D. 273.
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the defendant at the trial ; and the production of a document purporting 
to be signed by one of His Majesty’s principal Secretaries of State as 
respects the United Kingdom, and by the Governor as respects any other 
part of His Majesty’s dominions, and witnessing such consent and certifi­
cate, shall be sufficient evidence, for all the purposes of this Act, of the 
consent and certificate required by this Act.

‘ Proceedings before a justice of the peace or other magistrate, previous 
to the committal of an offender for trial, or to the determination of the 
justice or magistrate that the offender is to be put upon his trial, shall 
not be deemed proceedings for the trial of the offence committed by such 
offender, for the purposes of the said consent and certificate under this 
Act.’

By sect. 5: ‘Nothing in this Act contained shall be construed to be in 
derogation of any rightful jurisdiction of His Majesty, his heirs or suc­
cessors, under the law of nations, or to affect or prejudice any jurisdiction 
conferred by Act of Parliament or now by law existing in relation to 
foreign ships, or in relation to persons on board such ships.’

By sect, ti : ‘ This Act shall not prejudice or affect the trial in manner 
heretofore in use of any act of piracy as defined by the law of nations, 
or affect or prejudice any law relating thereto (e), and where any act of 
piracy as defined by the law of nations is also any such offence as is declared 
by this Act to be within the jurisdiction of the Admiral, such offence may 
be tried in pursuance of this Act, or in pursuance of any other Act of 
Parliament, law, or custom relating thereto.’

By sect. 7 : ‘In this Act, unless there is something inconsistent in the 
context, the following expressions shall respectively have the meanings 
hereafter assigned to them, that is to say : “ The jurisdiction of the 
Admiral ” as under this Act includes the jurisdiction of the Admiralty 
of England and Ireland, or either of such jurisdictions as used in any Act 
of Parliament ; and for the purpose of arresting any person charged 
with an offence declared by this Act to be within the jurisdiction of the 
Admiral, the territorial waters adjacent to the United Kingdom or any 
other part of His Majesty’s dominions shall be deemed to he within the 
jurisdiction of any judge, magistrate, or officer having power within such 
l 'nited Kingdom or other part of His Majesty’s dominions to issue warrants 
for arresting or to arrest persons charged with offences committed within 
the jurisdiction of such judge, magistrate, or officer.’

United Kingdom ’ includes the Isle of Man, the Channel Islands, 
and other adjacent islands.

‘ The territorial waters of His Majesty’s dominions,’ in reference to the

!
 sea, means such part of the sea adjacent to the coast of t he United Kingdom

or the coast of some other part of His Majesty’s dominions as is deemed 
by international law to be within the territorial sovereignty of His Majesty ;

!
and for the purpose of any offence declared by this Act to be within the 
jurisdiction of the Admiral, any part of the open sea within one marine 
league of the coast measured from low water-mark, shall be deemed to 
be open sea within the territorial waters of His Majesty’s dominions.’

‘ Offence,’ as used in this Act, means an act, neglect, or default of

(e) Sec post, Bk. ii. |>. 2M, * Piracy.’



chai». Ill.i Admiralty Jurisdiction. 43
such a description as would, if committed within the body of a county in 
England, be punishable on indictment according to the law of England 
for the time being in force.

‘ Ship ’ includes every description of boat or other floating craft ;
‘ foreign ship ’ means every ship which is not a British ship (/).

By sect. 080 (<j) of the Merchant Shipping Act, 1894 (57 & 58 Viet. c. 
00): ‘ (I) where any person being a British subject is charged with having 
committed an offence on board any British ship on the high seas, or in 
any foreign port or harbour, or on board any foreign ship to which he 
does not belong, or not being a British subject, is charged with having 
committed any offence on board any British ship on the high seas, and 
that person is found (/<), within the jurisdiction of any Court in His 
Majesty's dominions, which would have had cognisance of the offence 
if it had been committed on board a British ship within the limits of 
its ordinary jurisdiction, that Court shall have jurisdiction to try the 
offence as if it had so been committed.

‘(2) Nothing in this section shall affect the Admiralty Offences 
(Colonial) Act, 1849’ (i).

By sect. 087 (j): ‘ All offences against property or person committed 
in or at any place either ashore or afloat out of llis Majesty’s dominions 
by any master, seaman, or apprentice who, at the time when the offence 
is committed, is or within three months previously has been employed 
in any British ship, shall be deemed to be offences of the same nature 
respectively, and be liable to the same punishments respectively, and 
be inquired of, heard, tried, determined, and adjudged in the same 
manner and by the same Courts and in the same places as if such offences 
had been committed within the jurisdiction of the Admiralty of Eng­
land ’ (k). By sect. 089, power is given to a British consular officer to 
detain any master, seaman, or apprentice employed on any British 
ship, on complaint that any offence against property or person has 
been committed by him, at any place, ashore or afloat, out of 11 is Majesty’s 
d uninions or on the high seas, and may send him in custody to the United 
Kingdom or to any British possession, in which there is a court capable 
of taking cognisance of his offence.

To prove that a ship is a British merchant ship, it is not essential 
to produce the register or a copy thereof, it is sufficient to show that 
she carries the British flag, and belongs to British owners (/).

The prisoner was convicted of manslaughter committed on board 
a ship on the high seas, the ship was built at Kiel, in the duchy of Holstein, 
and sailed thence to London, and thence on the voyage in which the 
offence was committed. All the officers and crew were foreigners ; the 
prisoner was the second mate, and the deceased the master. The ship

(/) The definition in wide enough to in­
clude foreign public vessels, but see the 
Parlement Belge, 5 V. 1). iw7, and Mail 
Sliipn Act, 1891 (54 & 55 Viet. o. 31).

(i/) Thin section re-enacts the substance 
of 18 & 19 Viet. c. 91, s. 21, and 30 & 31 
Viet. <. 1*4, a. 11.

(h) The word • found * authorises trial at 
any place where the accused is at the time

of trial. It. Lopez, D. & B. 525, decided 
on 18 & 19 Viet. e. 91, s. 21 (rep.).

(i) 12 & 13 Viet. e. 90, pout, p. 50.
(/) This section re-enacts 17 & 18 Viet, 

c. 104, h. 267.
(Ic) The rest of the section relates to 

costs. See pout, Bk. xii. c. v.
(/) It. v. Allen, 10 Cox, 405. It. r. Nebcrg. 

L It. I V. C. It. 204 : 39 L .1. M. <\ 133.



41 Of Criminal Jurisdiction. limoK i.
xvas sailing under the English flag when the offence was committed. 
The crew were told before sailing that Mr. Rehder was sole owner. He 
was not born an Englishman. A certified copy of the register of the 
‘ Gustav Adolph ' under the Merchant Shipping Act, 1854 (17 & 18 Viet, 
c. 104), was admitted as ■prima facie evidence that the ship was a British 
ship. Certain letters were put in, which, it was urged, showed a partner­
ship between Rehder and Elders, and it was urged that under ss. 18, .‘18, 
and 103, the owner of a beneficial interest in a British ship must be 
qualified in the same way as the owner of a legal interest ; that, even 
admitting that, the registration of the ship in the name of Rehder was 
prima facie evidence that he was owner, it could be no evidence of Elder's 
qualification, and therefore the letters proving Elder's interest in the 
ship rebutted the prima facie evidence that she was a British ship. On 
a case reserved, it was held that there was prima facie evidence that 
she was a British ship ; as there was evidence of a certificate of registry 
in London, wherein Rehder was described as the owner at that time 
resident in London, and the ship was sailing under the British flag ; but 
that the prima facie proof was rebutted by the proof that Rehder was 
alien born ; and that there was no presumption that letters of deniza­
tion or naturalisation had been granted to him, by reason that he, being 
alien born, would have become liable to penalties under the Act for 
registering the ship as belonging to a British owner (in).

By the Sea Fisheries Act, 1883 (46 & 47 Viet. c. 22, s. 18), * For the 
purpose of giving jurisdiction to courts under this Act, a sea-fishing 
boat shall be deemed to be a ship within the meaning of any Act relating 
to offences committed on board a ship, and every court shall have the 
same jurisdiction over a foreign sea-fishing boat within the exclusive 
fishery limits of the British Islands and persons belonging thereto as 
such court would have if such boat were a British sea-fishing boat/

By the Behring Sea Award Act, 1894 (57 & 58 Viet. c. 2 («), persons 
committing, procuring, aiding, or abetting a contravention of the Act 
are guilty of a misdemeanor within the meaning of the Merchant Shipping 
Act, 1854. and by the Sea Fisheries North Pacific Act, 1895 (58 & 59 
Viet. e. 21), like provisions are made as to contravention of Orders in 
Council (o).

To a count for murder which alleged to have been committed ‘ upon 
the high seas/ it was objected that it ought to have averred that the 
prisoners were on board a British ship, or that they were British subjects ; 
and to counts alleging that the prisoner was master of a British ship 
afloat in the river Elbe, and that he there committed the murder, it 
was objected that these counts did not allege the murder to have been 
committed ‘ on the high seas/ The objection was overruled by Wight- 
man, J. (/>).

These enactments apply only to British merchant ships. Offences 
on public, ships are dealt with under the Admiralty jurisdiction and the

(»») It. r. Bjomscn, !.. & C. 646: 64 
L. .1. M. C. 180.

(«) 1'reserved by 67 & 68 Viet. r. 00, 
a. 746 (/).

(o) Continued by 8 Edw. VII. c. 18.

(/>) K. r. Menham, 1 F. & F. 300. lie 
Haiti that as the alleged defects were on the 
record he did not know whether he hail 
power to state a case under II & 12 Viet, 
c. 78.
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other statutes above mentioned, or the Naval Discipline Act 
(29 & 30 Viet. c. 109). ‘ British ship ’ is defined by sect. 1 of the 
Merchant Shipping Act, 1894 (57 & 58 Viet. c. 60), as one owned wholly 
by British subjects by birth or naturalisation or denizens, or by bodies 
corporate, established, and subject to the laws of some part of His Majesty’s 
dominions, and having their principal place of business in these dominions. 
A prisoner was charged at the Liverpool Assizes with the wilful murder 
of the captain of the hulk ‘Kent’ in the Bonny River, Africa. It was 
proved that the ‘Kent’ had been a sailing ship, and was registered as a 
British ship though not British built. She had been for eighteen months 
dismasted and used as a floating depot in the Bonny lliver for a line of 
steamers trading from Liverpool. She floated in the tideway of the 
river and hoisted the British ensign at the peak. The prisoner was 
proved to have seized the captain and thrown him overboard, and he 
was not seen again. Archibald, J., held that there was sufficient evidence 
that the ‘ Kent ’ was a British ship to give the Court jurisdiction, and 
that it was not necessary that the crime should be wholly completed 
on board such ship (q). By sect. 2, a vessel required to be registered 
as a British ship, and not so registered is not recognised as a British 
ship. By sect. 72, ‘ where it is declared by this Act that a British ship 
shall not be recognised as a British ship, that ship shall not be entitled 
to any benefits, privileges, advantages, or protection usually enjoyed 
by British ships, nor to use the British flag or assume the British national 
character, but so far as regards the payment of dues, the liability to pains 
and penalties, and the punishment of offences committed on board such 
ship or by any persons belonging to her, such ship shall be dealt with in 
tin* same manner in all respects as if she were a recognised British ship ’ (r).

Sect. 687 applies to alien members of the crew as well as to British 
subjects. In R. v. Lopez (#), upon an indictment for wounding, with 
intent to do some grievous bodily harm, it was proved that the prisoner, 
a foreigner, being a sailor and one of the crew of a British ship, maliciously 
and unlawfully wounded Smith, also a foreigner and a sailor and one 
of the crew of the ship, whilst on the high seas and in the same ship, 
was tried and convicted at the Assizes at Exeter ; and upon a case 
reserved, the conviction was affirmed. He was not found within the 
jurisdiction of the Court at Exeter, but was brought into the jurisdiction 
in custody and against his will having been ‘ found ’ in the ship (/). 
Lord Campbell, C.J., in giving the judgment of the Court said : ‘ We 
arc all of opinion that the conviction must be sustained. We have no 
doubt that the offence committed by the prisoner was, under the circum­
stances, an offence against the laws of England. The prisoner, a foreigner, 
was in an English ship ; he was under the protection of English laws, 
and he therefore owed obedience to the English laws, and was guilty 
of an offence against those laws when he maliciously wounded another 
foreigner, one of the crew of the same ship, on the high seas. It is

(9) It. v. Armstrong, 13 Cox, 184, Archi- 
k.M, .1

(r) See R. r. Seherg, L. H. 1 C. C. It. 2U4 : 
3» L .1. M. (’. 133.

(«) D. & B. 523 ; 27 L J. M. C. 48,

decided on the corresponding terms of 18
A 19 \ let «■• 91. e. SL

(f) So argued. The ease reserved did 
not state how he came into custody.
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unnecessary to enter into a discussion of the authorities cited to prove 
that proposition,—they are quite overwhelming. Then the only other 
question is, whether there was jurisdiction under the commission of 
oyer and terminer to try the prisoner at Exeter for that offence ; and 
upon that point we entertain as little doubt. The Court at Exeter 
would not have had jurisdiction (u) before 18 & 19 Viet. c. 91, s. 21 (v) ; 
but that statute is quite conclusive on the subject, and seems to have 
been passed for the purpose of removing any doubt that might arise. 
It provides that offences committed by foreigners in British vessels on 
the high seas may be tried by any Court within the jurisdiction of which 
the offender is found, if the offence is one which would have been 
cognisable by such Court, supposing it to have been committed within 
the limits of its ordinary jurisdiction. Here the offence, if committed 
within the county of Devon, would certainly have been triable at 
Exeter ; and as the prisoner was found within that jurisdiction, it is 
the same as if the offence had been committed within the limits of that 
jurisdiction ; and we therefore think there was clearly jurisdiction in 
the Court at Exeter to try him there, and that he was legally convicted.' 
This decision really turned on 17 & 18 Viet. c. 104, s. 207 (uu), but 
independently of legislation the offence was within the Admiralty juris­
diction (tw).

English Courts have not except in the case of piracy jure gentium («’) 
any jurisdiction to try any person for an offence committed on or by 
means of a foreign, public or private vessel outside British territorial 
waters (.t). On the high seas a ship whether public or private is considered 
for purposes of jurisdiction a part of the territory of the nation to which 
the ship belongs, and (except in the case of piracy jure gentium), as subject 
only to the law of the flag which she is entitled to fly. In this context 
the term ‘high seas’ does not include the territorial waters of a nation 
other than that to which the ship belongs. The result of the rule is that a 
British subject is not punishable by the law of England for offences 
committed on the high seas on a foreign ship, whether he is or is not a 
member of the crew of the ship ; and that a foreigner committing an 
offence on a British ship on the high seas is amenable to British justice 
whether he is or is not a member of the crew (y).

In R. v. Depardo (c) it was held that there was no jurisdiction to try 
in England under a commission issued in pursuance of 33 Hen. VIII.

(#) ‘ This dictum in unnecessary and 
erroneous. In the argument, Cock burn, 
(*.•!., said : “ There is strong opinion that 
but for the venue a person committing an 
offence on the high sens oil an English ship 
would have been amenable to punishment 
at the common law,” and that opinion is 
clearly right." C. 8. (i.

(»’) Repealed and re-enacted as 57 ft 58 
Viet. c. <M), a. 080, nu/irii, p. 4.1.

(mm) Repealed and re-enacted as 57 ft 58 
Viet. c. 00, r. 087, ante, p. 43.

(it) R. r. Anderson, L. R. 1 C. C. R. 101. 
(ie) Alt.-don. for Hong Kongo. Kwok a 

Sing, L. R. 5 1*. C. 180, a case in which 
Chinese coolies on a French ship on tho

high seas killed the captain and some of the 
crew and took the ship back to China.

(x) See observations of Sir R. Chilli more 
in the * Princess Royal " [1870], L. R. 3 Adm. 
& Eeel. 41, 48. No owner or part owner 
of the vessel was domiciled in England, and 
the master was a foreigner.

(y) 57 & 58 Viet. e. 00, s. 080, 8ultra, 
p. 43.

(!) (1807) 1 Taunt. 20; R. & R. 134. 
lo this case there was an argument that 
the alien had by this entering into the 
merchant service owed a local and temp­
orary allegiance. The offence would bo 
triable under 07 & 58 Viet. c. 00, s. 080.
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c. 23 (a) and 43 Geo. 111. c. 113, s. 66 (b) ; an indictment for man­
slaughter of an Englishman, committed in China, by an alien enemy 
who had been prisoner of war and was at the time of the alleged offence, 
acting as a mariner on a British merchant ship.

In K. r. Lewis (c) a foreigner on a foreign ship on the high seas, inflicted 
a blow on another foreigner which resulted in the death of the latter. 
The death took place in England. It was held that the offence was not 
rendered cognisable in England by 9 Geo. IV. c. 31, s. 8, by reason of the 
fact that the death occurred in England, because the act which caused the 
death was not cognisable in England, the accused not being a British 
subject, and not falling within sect. 2 of the Act. The enactments 
referred to are repealed and replaced by 24 & 25 Viet. c. 100, ss. 9, 10.

Homicide partly at Sea, partly on Shore. -Where a person was struck, 
&c., upon the high seas, and died upon shore, the admiral had no cognis­
ance of the offence (d) ; and it was doubtful whether such offence could 
be tried at common law (c). By 24 & 25 Viet. c. 100, s. 10, ‘ Where any 
person being feloniously stricken, poisoned, or otherwise hurt upon the 
sea, or at any place out of England or Ireland, shall die of such stroke, 
poisoning, or hurt in England or Ireland, or being feloniously stricken, 
poisoned, or otherwise hurt at any place in England or Ireland, shall die of 
such stroke, poisoning, or hurt upon the sea, or at any place out of England 
or Ireland, every offence committed in respect of any such case, whether 
the same shall amount to the offence of murder or of manslaughter, or of 
being accessory to murder or manslaughter, may be dealt with, inquired 
of, tried, determined, and punished in the county or place in England or 
Ireland in which such death, stroke, poisoning, or hurt shall happen, in 
the same manner in all respects as if such offence had been wholly 
committed in that county or place ’ (/).

Upon an indictment for manslaughter it appeared that the prisoner, 
who was not a British subject, shipped on board ship at New York, and 
signed articles to serve as a seaman therein, and so did the deceased, who 
was also not a British subject. The ship was American owned, com­
manded by an American master, and sailed under the flag of the United 
States. The prisoner during the voyage to Liverpool exercised much 
cruelty to the deceased, of which he died at Liverpool ; the last act of 
cruelty was committed on the high seas four days before the ship arrived 
at Liverpool. Upon a case reserved, it was held that the prisoner was 
not liable to be tried in England. The Court considered that 9 Geo. 
IV. c. 31, s. 8 (#/), was obviously intended to prevent a defeat of justice, 
from the difficulty of trial where the death occurred in a different place 
from that at which the blow causing it was given ; and ought not to be 
construed as making a homicide cognisable in England by reason only 
of death occurring here, unless it would have been so cognisable if the

(«) Repealed in 1828 (9 (!t-o. IV. o. 31). 
(fa) Repealed in 1891 (24 à 25 Viet, 

c. 101).
(r) 20 L J. M. C. 104 ; I). à B. 182.
(d) 2 Hale, 17, 20; 1 East, P. C. 305, 

300.
(c) Id. and 1 Hawk. c. 31, 8. 12.
(/) Taken from 9 Geo. IV. o. 31, b. 8 (E);

and 10 Geo. IV. e. 34, h. 11 (I), with a 
modification ho as to include accessories 
before the fact in manslaughter. Sec 
pout, p. 119. The first change of the 
common law on the subject was by 2 
Geo. II. o. 21, repealed in 1828.

(ij) lie-enacted as 24 & 25 Viet. c. 100, 
s. 10, au lira.
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death had ensued at the place where the blow was given (/<), the homicide 
would have been, in this particular case, by sect. 8, if the offender had 
been a British subject, but not otherwise (»).

Where a person standing on the shore of a harbour fired a loaded 
musket at a revenue cutter which had struck upon a sandbank in the sea, 
about a hundred yards from the shore, by which another was maliciously 
killed on board the boat, it was held that the trial must be in the 
Admiralty Court, and not at common law (/).

It is said that a foreigner illegally detained upon a British ship is not 
liable for acts done on the ship to effect his escape (A). But in respect 
of acts not done for such purposes he is liable as if he were voluntarily 
aboard. In R. v. Sattler (l) upon an indictment for murder, tried at the 
Central Criminal Court, it appeared that 8. the prisoner was a foreigner 
and had committed a larceny in England, and then went with part of the 
stolen property to Hamburg. The deceased, who was a detective officer 
of the London police force, and a British subject, with the assistance of the 
police of Hamburg, arrested S. there, and brought him against his will on 
board an English steamer trading between Hamburg and London, in 
order that he might be tried for the larceny. Hamburg is on the river 
Elbe, sixty miles from the sea ; but the tide flows higher up than the 
place where the steamer was when 8. was taken on board. The steamer 
left Hamburg on November 21, 8. being in irons, and on November 22, 
whilst on the high seas, he shot the deceased, who died of the wound. If 
the killing had been by an Englishman, in an English county, it would 
have been murder. The deceased had no warrant ; and a case was 
reserved upon the question whether there was any jurisdiction to try 8. 
at the Central Criminal Court. It was argued for the prisoner, (1) that 
the original arrest at Hamburg was unlawful and that the prisoner was 
illegally taken on board the steamer (m) ; (2) that as the prisoner was 
brought by force against his will into British jurisdiction no allegiance was 
created. For the Crown it was contended, that it was a general principle 
that a ship, public or private on the high seas, was, for the purpose of 
jurisdiction over crimes therein committed, a part of the territory of the 
country to which the ship belongs ; and a person coming voluntarily or 
involuntarily on board an English ship was as much amenable to the

(li) Now represented liy 24 & 25 Viet, 
c. 100, b. 10, ante, p. 47.

(«) It. !'. Ijcwis, Dears & B. 182. Sou 
II. r. Doom bos, ante, p. 35.

(f) In Ireland it was necessary to issue 
a special commission under II, 12, & 13 
•lac. I. e. 2(1); and 23 & 24 (Ico. III. c. 14, 
s. 4 (I), for the trial of all oIToiicob com­
mitted on the seas ; but > England such 
offences might be tried under the ordinary 
commissions of Oyer and Terminer, or (laol 
Delivery, by 7 & 8 Viet. c. 2. 24 & 25 Viet, 
e. 100, h. 08 follows that Act in providing 
for the trial and form of indictment in such 
cases, and renders the law the same in both 
countries.

(4 ) See R. v. Serve, 1 Den. 104 ; 2 C. &

K. 53. In that case aliens were tried (under 
7 & H Viet. c. 2) for murder on a Brazilian 
vessel which had been seized by a British 
cruiser for In-ing concerned in the slave 
trade. The majority of the Court held 
that there was no jurisdiction, because 
there was not sufficient evidence to show 
that the vessel was lawfully in the posses­
sion of the British Crown. The persons 
responsible for the detention am liable to 
indictment under English law. B. r. 
Lesley, Bell, 221).

(/) D. & B. 525 ; 27 L J. II. C. 48 ; 
ante, p. 34.

(m) There was no extradition treaty in 
force between (treat Britain and the free 
city of Hamburg.
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criminal law of England as if he came voluntarily or involuntarily into an 
English county (n).

Lord Campbell in giving the judgment of the Court said : ‘ We think 
it equally clear that, although the prisoner was a foreigner, the offence of 
which he was convicted was an offence against the laws of England. 
Here a crime is committed by the prisoner on board an English ship 
on the high seas, which would have been murder if the killing had been 
by an Englishman in an English county ; and we are of opinion that, 
under these circumstances, whether the capture at Hamburg and the 
subsequent detention were lawful or unlawful, the prisoner was guilty of 
murder and an offence against the laws of England ; for he was in an Eng­
lish ship,—part of the territory of England, —entitled to the protection 
of the English law, and he owed obedience to that law ; and he committed 
the crime of murder that is to say, he shot the detective officer, not for 
the purpose of obtaining his liberation, but for revenge, and of malice 
prepense. Then comes the question, whether the Central Criminal Court 
had jurisdiction to try the prisoner for this offence ; and it appears to us 
that the late Act 18 k 19 Viet. c. 91, s. 21 (o), was framed for the purpose 
of obviating, and does obviate, all doubt upon such a subject. A man is 
“ found " wherever he is actually present, and the prisoner was “ fourni " 
within the jurisdiction of the Central Criminal Court, and we are all of 
opinion that the Court had jurisdiction to try him. It was contended that 
the prisoner was not “ found ” within the jurisdiction, because he was 
brought within it against his will ; but, upon the construction of the 
statute, we are all of a different opinion/ And from the decision in K. V. 
Anderson (/>) it would seem that the fact of the presence of a foreigner on 
board a British ship whether he is there as a member of the crew or 
casually, and whether voluntarily or involuntarily is enough to give 
jurisdiction to British Courts over crimes by him committed on the ship.

Offences in the Admiralty Jurisdiction. (Colonies and India). 
The statutes above referred to relate only to the trial in England or 
Ireland of offences committed within the jurisdiction of the admiral. 
Colonial legislatures have not as a general rule any authority to give 
jurisdiction to the offences committed outside the territory or waters of 
the possession (</).

The Offences at Sea Act, 1800 (40 Ueo. Ill, c. 54) (r), enacts, sect. 1. 
that, ‘ all treasons, piracies, felonies, robberies, murders, conspiracies, and 
other offences of what nature or kind soever, committed upon the sea, or 
in any haven, river, creek, or place, where the admiral or admirals have 
power, authority, or jurisdiction, may be inquired of, tried, heard, deter­
mined and adjudged, according to the common course of the laws of this

(«) The ijucstions reserved were, * Was 
the custody of the prisoner on board the 
steamer lawful, and is there any distinction 
as to the times when the steamer was in 
the river Elbe, and whilst she was ujion the 
high seas 1 ' [On this the Court gave no 
opinion.] And, ' Supposing the custody 
not to have been lawful, was tho killing 
necessarily only manslaughter Î ’

(o) Repealed and incorporated in 57 & 
VOL. I.

68 Viet. e. 00, s. tWd, ante, p. 43.
(p) !.. It. 1 C. C. R. 161 ; 38 L. J. M.C. 12. 
(</) See Macleod i\ Att.-Gen. of N. 8. W. 

[18111], A.C. 465. Hardcastlv on Statute 
Law (4th cd. by Craies), p. 408.

(r) Tho full title is, ‘ An Act for the more 
speedy trial of offences committed in dis­
tant parts on tho sea.’ Tho preamble 
recites 28 Hen. VIII. c. 15. and the Piracy 
Act, 1098 (11 Will. III. c. 7), po.il, p. 26».

■
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realm used for offences committed upon the land within this realm, and 
not otherwise, in any of His Majesty's islands, plantations, colonies, 
dominions, forts, or factories, under and by virtue of the King's com­
mission or commissions, under the Great Seal of Great Britain, to be 
directed to any such four or more discreet persons as the Lord Chancellor 
of Great Britain, Lord Keeper, or Commissioner for the custody of the 
Great Seal of Great Britain for the time being, shall from time to time 
think fit to appoint ; and that the said commissioners so to be appointed, 
or any three of them, shall have such and the like powers and authorities 
for the trial of all such murders, &c., within anv such island, &c., as any 
commissioners appointed according to the directions of the Offences at Sea 
Act, 1536, by any law or laws now (May 23, 1800) in force, have or woidd 
have for the trial of the said offences within this realm.’ And it further 
enacts, that * all persons convicted of any of the said offences so to be 
tried, &c., shall be liable to the same pains, &e., as. by any laws now 
(May 23, 1800) in force, persons convicted of the same would be liable to 
in case the same were tried, &c., within this realm, by virtue of any 
commission according to the directions of the Offences at Sea Act, 1536.'

The Admiralty Offences (Colonial) Act, 1849 (12 & 13 Viet. e. 96), 
enacts sect. 1, that ‘ if any person within any colony shall be charged 
with the commission of any treason, piracy, felony, robbery, murder, 
conspiracy, or other offence, of what nature or kind soever committed 
upon thesea(a#), or in any haven, river, creek, or place, where the admiral, 
or admirals, have power, authority, or jurisdiction, or if any person 
charged with the commission of any such offence upon the sea, or in 
any such haven, river, creek, or place, shall be brought for trial to any 
colony. Then, and in every such case, all magistrates, justices of the 
peace, _ prosecutors, juries, judges, courts, public officers, and 
other persons in such colony, shall have, and exercise, the same jurisdiction 
and authority for inquiring of, trying, hearing, determining, and adjudg­
ing such offences, and they arc hereby respectively authorised and 
required to institute and carry on all such proceedings for the bringing 
of such person so charged as aforesaid, to trial and for and auxiliary 
to and consequent upon the trial of any such person, for any such offence, 
wherewith he may be charged as aforesaid, or by the law of the colony 
would, and ought, to have been had and exercised, or instituted and 
carried on by them respectively, if such offence had been committed, 
and such person had been charged with having committed the same, 
upon any waters situate within the limits of any such colony, and within 
the limits of the local jurisdiction of the courts of criminal justice of such 
colony ’ (*).

Sect. 3 : ‘ Where any person shall die in any colony of any stroke, 
poisoning, or hurt, such person having been feloniously stricken, poisoned, 
or hurt, upon the sea, or in any haven, river, creek, or place, where the 
admiral, or admirals, have power, authority, or jurisdiction, or at anv 
place out of such colony, every offence committed in respect of any

(m) As to the great lakes in North (») S. 2, relating to punishments, was 
America see R. r. Meikleham [MOS], Il Out. superseded by 37 & 38 Viet, e. 27, s. 3, 
L. R. 3Ufi. infra, and repealed in 18111 (S. L. R.).

6
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such case, whether the same shall amount to the offence of murder or 
manslaughter, or of being accessory before or after the fact to murder 
or manslaughter, may be dealt with, inquired of, tried, determined, 
and punished, in such colony in the same manner, and in all respects as 
if such offence had been wholly committed in that colony ; and if any 
person in any colony shall be charged with any offence in respect of any 
person, who, having been feloniously stricken, poisoned, or otherwise 
hurt, shall have died of such stroke, poisoning, or hurt, upon the sea, 
or in any haven, river, creek, or place, in which the admiral, or admirals, 
have power, authority, or jurisdiction, such offence shall be held for 
the purpose of this Act to have been wholly committed on the sea * (/).

Sect. 5 : * For the purposes of this Act colony shall mean any island, 
plantation, colony, dominion, fort, or factory, of His Majesty, except any 
island within the United Kingdom, and the islands of Man, Guernsey, 
Jersey, Alderney, and Sark, and the islands adjacent thereto, respec 
tively ’ («). The Act of 1849 was extended to British India in 1800 (23 & 
24 Viet. c. 88) (»), and is not affected by any of the provisions of the 
Merchant Shipping Act, 1894 (57 & 58 Viet. 00) (w).

By the Admiralty Offences Colonial Act, 1800 (23 & 24 Viet. c. 122), it 
is made ‘ lawful for the legislature of any of His Majesty’s possessions 
abroad to enact by any law or ordinance to be by them made in the usual 
manner that where any person being feloniously stricken, poisoned, or 
otherwise hurt at any place within the limits of such possession, shall 
die of such stroke, poisoning, or hurt upon the sea or at any place out 
of the limits of such possession, every offence committed in respect of 
any such case, whether the same shall amount to the offence of murder or 
manslaughter, or of being accessory before or after the fact to murder or 
manslaughter, may be dealt with, inquired of, tried, determined, and 
punished, in the possession within the limits of which such stroke, 
poisoning, or hurt shall happen in the same manner in all respects as 
if such offence had been wholly committed within the limits of such 
possession, or such legislature may by any such law or ordinance to be 
made, as aforesaid, to the like effect.’

The Courts Colonial Jurisdiction Act, 1874 (37 & 38 Viet. c. 27), 
enacts (sect. 3), that ‘ When by virtue of any Act of Parliament now, 
or hereafter to be, passed, a person is tried in the court of any colony (jr) 
for any crime or offence committed on the high seas or elsewhere out of 
the territorial limits of such colony, and of the Iocs................ of such

(/) The terms of this section were taken 
from 9 (leo. IV. c. 31, h. 8, repealed as to 
England in 1801, and replaced by 24 & 25 
Viet. c. 100, s. 10 (ante, p. 47). 0 (leo. IV. 
e. 31, h. 8 was extended to India by 0 
(leo. IV. e. 74, s. 50, as to which we Nga 
Huong r. IL. 7 Moore, 1ml. App. 72; Ilbcrt, 
(jlovt. of India (2nd ed.), 242.

(m) S. 4 provides that the Act shall not 
affect the jurisdiction gixen to the Courts 
of New South Wales and Van Diemen’s 
Land by 0 (leo. IV. c. 83.

(r) The High Court of Bengal has, under 
33 (leo. 111. c. 52, s. 150, power to try 
olienees committed within the Admiralty

jurisdiction. S. 2 of the Act of 1800 provides 
for the ease of persons cut it Ini to lie tried 
before the Supreme Court of a presidency in 
India. See also Mayne, I ml. Cr. L. (ed. 
1890), p. 203 ; Ilbcrt, (iovt. of India (2nd 
ed.), 243 245.

(«') Sees. 080, subs. 2. unie. p. 43.
(*) Defined by s. 2 so as to exclude 

the British Islands but to include British 
India, and any plantation, territory or 
settlement elsewhere within the King's 
dominions. Possessions under a central 
legislature are deemed to be one colony 
under the same local government.

E 2

107063
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Court, or if committed within such local jurisdiction, made punishable 
by that act, such person shall, upon conviction, be liable to such punish­
ment as might have been inflicted upon him if the crime or offence 
had been committed within the local jurisdiction of the court, and no 
other, any thing in any Act to the contrary notwithstanding : Provided 
always that if the crime or offence is a crime or offence not punishable 
by the law of the colony in which the trial takes place, the person shall, 
on conviction, be liable to such punishment other than capital punish­
ment as shall seem to the Court most nearly to correspond to the punish­
ment to which such person would have been liable in case such crime or 
offence had been committed in England.' Offences within sects. G8G & 
6S7, of the Merchant Shipping Act, 1884 (57 ft 58 Viet. 60), are triable 
in the criminal Courts of British possessions (//).

The Colonial Courts of Admiralty Act, 1890 (53 & 51 Viet. c. 27), 
denies to the Courts created by or under the Act any ‘ jurisdiction under 
this Act to try or punish any person for an offence which, according to the 
law of England, is punishable on indictment,’ sect. 2, sub-s. 3 (r).

Jurisdiction over Offences initiated outside, but taking Effect within 
the Realm. The question from time to time arises whether, and to what 
extent, and on what principle an English court has jurisdiction to try in­
dictments, in respect of acts done outside the realm, or initiated outside 
the realm, and taking effect within it. So far as concerns acts done on 
the sea, whether within or without the jurisdiction of the Admiralty of 
England, this subject is treated ante, pp. 31 et set/. As regards offences 
completely committed on land outside England ; it seems clear that no 
jurisdiction to try in England can be asserted except under the express 
provisions of a statute.

But there remains another class of case in which the acts constituting 
the offence take place partly in England and partly on land outside 
England, or on a vessel not subject to the jurisdiction of the English 
Courts.

From the point of view of international law the cases fall into three 
divisions -

1. Where the act is initiated in another part of the British Empire.
and takes effect in England.

2. Where the act is by a British subject, and is initiated in a foreign
country, but takes effect in England.

3. Where the act is initiated in a foreign country, and takes effect in
England, but is done by an alien.

In It. v. Johnson (2), an indictment was found in Middlesex against 
a judge of the Court of Common Pleas in Ireland, for causing the publica­
tion in Westminster of a seditious libel. The defendant tiled a plea to 
the jurisdiction of the Court setting forth that he was a native of and 
resident in Ireland, and that Ireland was subject to its own laws and 
not those of Créât Britain, and had its own competent Courts. This 
plea on demurrer was quashed for not stating what Court was competent to 
try the offence : but it was intimated that the proper mode of setting

(V) Noe K. r. Hindi* [ 11HI2], 22 N.%. L H.
430.

(:) [1805] ti Kant, 583.
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up the defence that no English Court could try the defendant was by 
plea in bar or by evidence on plea of not guilty. Lord Ellenborough 
said (a), ‘If then the circumstances attending the defendant, of his birth 
in Ireland and his residence there at the time of the publication made 
in this country, have the effect of rendering him not punishable in any 
Court of this country for such publication, this impunity must follow 
as a consequence of its being no crime in the defendant so circumstanced 
to publish a libel in Middlesex. And indeed the argument rested wholly 
upon this position, that the defendant owed no obedience to the laws 
of this part of the United Kingdom, and if he owed no obedience then 
he had been guilty of no crime in acting contrary to them (b). Such 
defence, if it can be, may prove available in law as matter of absolute 
bar.’

Judge Johnson was subsequently tried on the indictment (c), and 
after certain legal arguments (not involving the point left open as above 
stated), was found guilty. Lord Ellenborough, C.J., said : ‘ One who 
procures another to publish a libel is no doubt guilty of the publication 
in whatever county it is in fact published in consequence of his procure­
ment.’ This ruling, while undoubtedly correct as between county and 
county of England (d), does not specifically deal with a case in which 
the offender charged with procuring is not within the realm when he 
does the acts on which it is sought to make him criminally responsible.

In It. v. Munton (c), a government store keeper in Antigua, while 
there resident, transmitted to his agent in London false returns, which 
were by the agent delivered at the Navy office in London. He was 
indicted in Middlesex for colluding with contractors by these false vouchers 
to defraud the Crown. It was objected that the Court could not take 
cognisance of matters committed out of the realm. Lord Kenyon held 
that that objection would be valid * where the criminal matter arose 
wholly abroad,’ and agreed that in such a case to warrant the inter­
position of the Court of King's Bench an Act of Parliament was expressly 
necessary : but he ruled that an offence was committed in London where 
the false returns were received and the fraud completed by their allowance, 
and that the jurisdiction of the Court then attached.

In H. v. Brisac (/), an information was filed at common law and tried 
in Middlesex for conspiracy between the captain and purser of a man-of- 
war, for planning and fabricating false vouchers to cheat the Crown. 
The evidence showed that the planning and fabrication took place on 
the high seas at Brassa Round or at Lerwick in Shetland. The only 
acts proved to have been done in Middlesex were the delivery of the 
vouchers to the commissioners of victualling by innocent persons to whom 
they had been transmitted by the defendants, and the application for 
a receipt of payment there by the holder of a bill of exchange, the

(«) U Kant, tiOI.
(6) The Irinli Courts rejected thin con­

tention ns unfounded in law. See per 
MeCleland, B., 0 East, 591, cit.

(f) 11805] 7 East, 65 : 29 St. Tr. 81. 
id) See R. t\ Bowes [1787], 4 East, 171, 

ci*.

(e) [1703J 1 Esp. 02; 0 East, 590, cit. 
There is no douht that now such an offence 
by an official committed outside Croat 
Britain could be dealt with under 42 Cco. 
III. e. 85, or 49 Cco. III. c. 120, s. 14.

(/) 4 East, 164. Neo Creaves Crim. 
Cons. Acts (2nd cd.) 34.
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consideration for which was evidenced by the false vouchers. After 
conviction it was objected on behalf of Hrisac that the offence charged 
was committed on the high seas and could only be tried by virtue of 
39 Geo. III. c. 37 (//), under a commission granted under 28 Hen. VIII. 
c. 15 (/*). Grose, J., ruled (1) that these statutes did not take away the 
jurisdiction of the Courts of common law to try offences which they 
had power to try before the acts were passed ; (2) that conspiracy may 
be tried wherever any distinct overt act of conspiracy is in fact com­
mitted. In support of this proposition he relied on R. v. Howes (/), 
a case of conspiracy in which some overt acts were done in Middlesex, 
and the rest in other counties.

In R. v. Buttery (/) the defendant was indicted and tried in Hereford­
shire for obtaining goods by false pretences. The pretences were made 
in Herefordshire, and the goods supplied in Monmouthshire. It was 
ruled that the indictment was laid in the wrong county. The decision 
turned on the interpretation of 30 Geo. II. c. 24 (rep.), as to obtaining 
property by false pretences : and the only question was as to the proper 
county to try acts undoubtedly cognisable by English law. Certain 
doubts existed at that date as to whether felonies or misdemeanors 
committed partly in one county and partly in another could be tried 
in either (k), and these doubts were as to both felony and misdemeanor 
settled in I82(i (7 Geo. IV. c. 04, s. 12) (/), as between the counties of 
England. This decision does not touch cases in which the person 
accused was not in England when the act alleged to constitute the crime 
was done there (m).

In R. v. Ellis (n) the indictment was for obtaining credit by false 
pretences contrary to sects. II (13) and 13(1) of (lie Debtors Act, 1809. 
The evidence was that the defendant carried on business in the county 
of Durham, and that goods were delivered to him there by a firm in 
Glasgow on the faith of false representations made by the defendant in 
Glasgow to the firm. On conviction, a question was raised as to the 
jurisdiction to try the offence in the county of Durham. The conviction 
was upheld. The majority of the (o) Court held that the offence consisted 
in obtaining the goods, and not in making the false representations, 
and that an English Court can try for obtaining goods within the jurisdic­
tion by false representations made beyond the jurisdiction. Wright,.)., 
held that the possession of the goods could on the evidence be treated 
as had in the county of Durham under a representation made in Glasgow, 
but continuing in Durham. The majority relied on the authority of It. r. 
Buttery and It. v. Burdett (k) : but Wright, J., considered It. v. Buttery 
as inapplicable to a case where the pretence was in another country, 
saying, ‘ Where the false pretence has been made in a foreign country, 
the law of that country as to false pretences may not be the same as it is 
here ’ ([>).

(?) A hi* , p. 37.
(A) Ibid.
(i) (17871 4 Kant, 171 cil.
(/> 118201 4 B. A AM. 171» cil.
U) Sc - It. v. Bunlrtt, 4 B. & AM. Do: 

8t. Tr. (N. 8.) 1. /«*»/, p. 1031.

(/) AhU, p. 20.
(m) It. r. Ml is (180111. I Q.B. 230, 241. 

Wright, J.
(«) 118001 I Q.B. 230: 08 L.J.Q.B. U'3. 
(») Hawkins, Wills and Bruce, .1.1.
(r) p- 241.
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lu R. v. Oliphant (q) the defendant was indicted for omitting or con­
curring in omitting certain particulars from the cash-book of his employers, 
contrary to the Falsification of Accounts Act, 1875 (38 & 39 Viet. c. 24). 
The evidence was that he was employed as manager in Paris of a branch 
establishment of a firm carrying on business in London : that it was his 
daily duty to make up on slips an account of all sums received by him in 
Paris, and transmit the slips to London, that the amounts might be entered 
in a cash-book kept in London : that he had received and fraudulently 
misappropriated certain sums, and omitted to enter the amounts so taken 
in the slips transmitted, knowing and intending that the sums omitted 
from the slips would, in consequence, be omitted from the cash-book. 
It was objected that there was no jurisdiction to try the offence in England. 
The Court overruled the objection on the authority of R. v. Munton (r) 
and R. v. Brisac (*). Reference was made arguendo to R. v. Johnson (<), 
R. v. Girwood (u), and R. v. Coombes (v).

In R. v. von Veltheim (to) the defendant, an alien, was convicted under 
sect. 44 of the Larceny Act, 1861, for sending a letter containing menaces 
without reasonable and probable cause. It was proved that the letters 
were posted in Russia and received in England, and that the defendant 
was in Hungary when he gave the letters to an agent to be posted.

In two cases the question has arisen whether acts initiated in England, 
but taking effect abroad, could be regarded as constituting offences 
against English law, or against the law of the country in which the 
act took effect. In R. v. Holmes (x) the indictment was in respect of 
false pretences contained in a letter posted in Nottingham, addressed to 
G. in France, by means of which G. was induced to send from France to 
Nottingham a draft which the prisoner there cashed. The decision was 
based on R. v. Burdett (ante, p. 54), and no attention was called to the dis­
tinction drawn by Wright, J., in R. v. Ellis (supra) to the difference between 
venue and jurisdiction (y). The case can be maintained on the ground 
that the draft was received in Nottingham by means of the pretence (z). 
In R. v. Nillins (a) N., being in Southampton, wrote and sent to Germany 
letters alleged to contain false pretences, and addressed to persons carry­
ing on business in Germany, and thereby induced them to deliver goods 
to his order to persons in Hamburg. N. also sent to persons in Germany 
cheques alleged to be forged. An application was made for his extradi­
tion to Germany in respect of the false pretences and forgery. On 
proceedings for habeas corpus to prevent extradition, it was argued for the 
( 'rown that there was ample evidence of an offence committed in Germany, 
and that N. fell within the definition of fugitive criminal in the Extradition 
Act, 1870, sect. 26. Gave, J., said, ‘ It is clear that there may be cases

(7) No. 211906], 2 K.B. 07.
(r) Supra, p. 53.
(<) Suivra, p. 62.
(t) 29 St. Tr. at 302, ante, p. 53.
(«) [1770] 1 IawIi, 142, where an indivt- 

nient for sending a threatening letter, 
which he had caused to be posted in the 
City of liondon, was held to lie in Middle­
sex, where the addressee received the letter.

(r) [1785] I Leach, 388, where the killing 
of a sailor in a boat on the sea, by a shot

lined from the shore, was held to be cognis­
able by the Admiralty jurisdiction. Vide 
ante, p. 33.

{w) Cent. Crim. Ct. 12 Fob. 1908, l’hilli- 
more, J.

(j-) 12 Q.B.l). 23 ; 53 L. J. M. C. 37.
(»/) See British S. Africa Co. r. Companion 

do Mozambique [1903], A.C. 002.
(;) H. v. Ellis, ubi supra.
(a) 63 L. J. M. C. 157, Cave, Day and 

A. L. Smith, JJ.



56 (BOOK I.Of Criminal Jurisdiction.
where a person has committed a crime in a foreign country without ever 
being there (b). This decision, if of sufficient authority, states a principle 
equally applicable to criminal acta taking effect in England done by 
persons in foreign countries by means of the post.

In the case of a crime committed through an innocent agent, e.g., 
where a messenger is sent to cash a forged cheque, or a packet containing 
poison, or where a letter containing false pretences or threats, or a 
defamatory libel is sent through the post, the person who employs the 
agent or the post office in aid of his criminal purpose is treated as the 
principal offender (r). Where the offence is committed in England or 
within the Admiralty jurisdiction, the principal offender is regarded as 
constructively present where the cheque was uttered, or the poison or 
letter delivered, though he would apparently be equally triable by the 
Court having jurisdiction in respect of the place where the crime was 
set in motion. In R. v. Brisac (d) Grose, J., said : * In the present case 
the delivering the vouchers, &e. (e), to the commissioners of the victual­
ling office in Middlesex were the acts of both the defendants done in the 
county of Middlesex. I say it was their acts done by them both : for 
the persons who innocently delivered the vouchers were mere instru­
ments in their hands for that purpose ; the crime of presenting the 
vouchers was exclusively their own, as the crime of administering poison 
through the medium of a person ignorant of its quality would be the 
crime of the person procuring it to be administered.’

In R. r. Taylor (/) Pigott, B., said that if a person in a foreign country 
set other persons in motion as his agents, by whom a forged cheque was 
prescribed by his procurement in England, this would be an uttering for 
which he might ho convicted in England.

In It. v. Coombes(g) it was held that the killing of a sailor in a boat, by 
a shot fired from the shore was cognisable in the Admiralty jurisdiction. 
The reasons for the conclusion are not stated, and the opinion of the 
judges was that the prisoner was tried by a competent jurisdiction, not 
that the common-law Courts would not have had concurrent jurisdiction 
to try the offence (/#).

It. would seem that the above rule is equally applicable where 
the post is used by a person abroad for the transmission of letters 
containing matter which may be the subject of criminal proceedings (t).

It cannot be said that the authorities above cited show that any com­
plete and effective consideration has been judicially given to the questions 
under discussion : but the trend of the decisions supports the statement 
in Wharton's Conflict of Laws (2nd ed.) s. 823, that4 the prevailing opinion 
in England and the United States is that a person who, when abroad,

(b) This decision Iwih ipie*t ioned in 
Clarke on Extradition (4th cd.) 203.

(r) This view was not accepti-d by Cock- 
burn, V..I. See It. r. Keyn, 2 Ex. I). 113, 237. 

(./> i Bast, 172.
(e) It was proved that the voucher* were 

false and had l>een made on the high seas 
or nl IxTWick in the Shetland Isle*.

(/) 4 K. * K. 611, 613.
(y) 1 Leach, 388.

(/») The hcadnote in lx*aeh seem* to he 
inaccurate in suggesting that the juris­
diction of the Admiralty was exclusive. 
Coombes* case was criticised in Badisehe 
Anilin mid Soda Euhrik e. Basle Chemical 
Works (18118 j, A.(A 200, 204, mile, p. 33 
note (»), and in fully diseusHcd in the 
opinions of the judges in It. v. Keyn, 
2 Ex. I). 03, 103. 110, 234.

(•) H. r. de Marny (111071, 1 K.R. 388.
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is concerned in directing a crime, may be punished for the same if 
arrested (or found) where the crime was committed, although he was 
at the time of commission and concoction out of the latter’s jurisdic­
tion ’O'), and this view is supported by It. v. Stoddart(fr). The indict­
ment inter alia contained charges of obtaining money by false pre­
tences, with reference to a coupon competition. Postal orders and 
letters containing money were in consequence of the advertisement of 
the competition posted in London addressed to Middellmrg in Holland, 
it was contended that the obtaining of the money was in Holland and 
that there was no jurisdiction to try the charges at the Central Crim­
inal Court. The contention was overruled on the ground that the 
offence was complete on the posting of the letters in London (1).

Where an intelligent acting agent is interposed between the for­
eigner initiating the crime and its commission in England, difficulties 
may arise as to the jurisdiction of the English Courts over the 
foreigner (m).

(;) Cf. ». 18. Wharton inquires (s. 
825». What is the place of vommence- 
nient where n crime is liegun in one 
country to take effect in another, r.g., 
by sending poison, explosives or liliel- 
lous letters, or using long-range fire­
arms? Set» too s. 811 ami Wharton 
(’rim. Law ( 8th <»d.) »». 278-283. It. 
Johnson, 7 Hast, 85, ante, p. 53. V. S. 
v. Davies 11K37J. 2 Sumner. 482. Story, 
J. This was the case of a gun tired from 
an American ship in the liabour of 
Itaiatea by which a person on ft native 
schooner in the harbour was killed. 
Story, J., held that the act was in con­

templation of law done on the foreign 
schooner where the shot tmik effect, and 
was not cognisable under the laws of 
the 1'. S. See also State v. WyckofT, 2 
Vroom. (X. J.) lift. It. r. Reyn, 2 
Ex. I), tin. -j:!7. Cockburn, ()J.

(A) ( 1 imp| 25 T.L.R. 612: 53 Sol. 
Jour. -">78.

(/) The Court relied on It. v. Jones, 
1 Den. 551; 19 L.J.M.C. 162 and Archb. 
Cr. PI. (23rd ed.) 600.

(»i) See Hndisehe Anilin und Soda 
Falirik r. Basle Chemical Work» 
1181*81. A.C. 200, 205. Halsbury, L.C.
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CANADIAN NOTES.

CRIMINAL JURISDICTION.

Common Law Jurisdiction.—The common law jurisdiction as to 
crimes is still operative, notwithstanding the Code, and even in cases 
provided for by the Code, unless there is such repugnancy as to give 
prevalence to the later law. R. v. Cole, 5 Can. Cr. Cas. 330.

Application of CriminabLaw of England.—
( 1 ) To Ontario. Code sec. 10.
(2) To British Columbia. Code sec. 11.
(3) To Manitoba. Code sec. 12.
(4) To Quebec:—

The Quebec Act, 1774.—The Criminal Law of England was intro­
duced into the Province of Quebec by Royal Proclamation in 1763, and 
subsequently extended by 14 Geo. III. ch. 83 (Imp.) to what is now 
Ontario. After the erection of Upper Canada, now Ontario, into a 
separate province, the Provincial Legislature, after reciting the Imper­
ial Act, 14 Geo. HI. eh. 83, passed 40 Geo. III. ch. 81, in July, 1800, 
enacted that the Criminal Law of England as it stood on the 17th 
September, 1702, should be the Criminal Law of Upper Canada. R. v. 
Malloy (1900), 4 Can. Cr. Cas. 110 (Ont.).

(5) To Nova Scotia, New Brunswick and Prince Edward Island :—
The preamble to the Nova Scotia statute, 33 Geo. II. eh. 3 (1759),

declares “that this Province of Nova Scotia, or Acadia, and the pro­
perty thereof, did always of right lielong to the Crown of England, 
both in priority of discovery and ancient possession.” At that time 
Nova Scotia included New Brunswick, but not Cape Breton, but Cape 
Breton was ceded to Great Britain in 1763, and subsequently became a 
part of the Province of Nova Scotia. Prince Edward Island was also 
ceded to Great Britain in 1763, and annexed to Nova Scotia, but 
became a separate province in 1769. All the common law of England 
in 1758, unless obviously inconsistent with surrounding circumstances 
is in force in the territory which then constituted Nova Scotia. No
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statute law of England in 1758 is in force in the said territory unless 
obviously applicable to the circumstances of the territory.

(6) The North-West Territories :—
The North-West Territories Act, R.S.C. ch. 62, sec. 12, enacts as 

follows : “Subject to the provisions of this Act, the laws of England 
relating to civil and criminal matters, as the same existed on the 15th 
day of July, 1870. shall be in force in the Territories, in so far as the 
same are applicable to the Territories, and in so far as the same have 
not been, or are not hereafter, as regards the Territories, repealed, 
altered, varied, modified or affected by any Act of the Parliament of 
the United Kingdom, or of the Parliament of Canada, applicable to the 
Territories, or by any ordinance of the Territories.”

(7) The Yukon Territory:—
By the Yukon Act, R.S.C. ch. 63, sec. 19, it is provided : “Sub­

ject to the provisions of this Act the laws relating to civil and 
criminal matters and the Ordinances in force in the North-West 
Territories on the 13th day of June, 1898, shall be and remain in force 
in the (Yukon) Territory, in so far as the same are applicable thereto, 
and in so far as the same have not been or are not hereafter repealed, 
abolished or altered by the Parliament of Canada, or by any ordinance 
of the Governor in Council or the Commissioner in Council made under 
the provisions of this Act.”

Offences on Land Outside Canada.—Issue of warrant by justice. 
Code see. 656. By Code sec. 307, sub-see. 4, no person shall be liable to 
be convicted of bigamy in respect of having gone through a form of 
marriage in a place not in Canada, unless such person, being a British 
subject resident in Canada, leaves Canada with intent to go through 
such form of marriage.

The Parliament of Canada has jurisdiction to constitute the leaving 
of Canada by a British subject resident therein, with intent to perform 
a prohibitive act, an indictable offence, upon the act itself being per­
formed. Re Bigamy Sections of the Code (1897), 1 Can. Cr. Cas. 172; 
R. v. Brierly, 14 O.R. 525 ; see R. v. Plowman, 25 O.R. 656.

A British subject domiciled in Canada, only temporarily absent, 
continues to owe to Ilis Majesty in relation to his government of 
Canada an obligation to refrain from the completion, whilst absent 
without any animus manendi, of a prohibited act, a material part of 
which is done by him in Canada. 1 Can. Cr. Cas. 172.
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General Jurisdiction of Courts Within Province.—Code see. 577.
Offences Committed in One Province are not Triable in Another.— 

Code sec. 888.

Transitory Offences—
On Water Between Jurisdictions.—Code sec. 584(a).
Begun in One Magisterial Jurisdiction and Completed in Another. 

—Code sec. 584(6).
On Mail, Vehicle or Vessel Passing Through Several Jurisdictions. 

—Code sec. 584(c).
Section 584. sub-sec. c, of the Code, is practically a reproduction of 

section 13 of the Criminal Law Act, 1826 (7 Geo. IV. ch. 54), with the 
distinction that the Code includes offences committed “on or in respect 
to mails or a person conveying a post letter hag, post letter, or any­
thing conveyed by post.”

Summons or Warrant May Issue.—Code sec. 653.
Where the accused was arrested for an offence alleged to have been 

committed in another province in respect of which a warrant of arrest 
had l>een there issued and notified by telegram to the Police Depart­
ment at the place of arrest, the accused is not entitled to he discharged 
on habeas corpus in respect of the irregularity of his arrest, if the 
original warrant in due form and duly endorsed is returned in answer 
to the writ. The King v. Lee Chu, 14 Can. Cr. Cas. 322.

Preliminary Inquiry When Offence Committed Outside of Jurisdic­
tion of Justice.—Code sec. 665.

Whenever the accused has been sent for trial by a magistrate or 
justice of the peace before the Court in any district of the same pro­
vince. the Court sitting in such district has jurisdiction to try the 
accused. R. v. I logic, 5 Can. Cr. Cas. 53. See Code sees. 653 and 665.

The power conferred on a magistrate under section 665 of ordering 
the accused person brought before him, charged with an offence com­
mitted out of his territorial jurisdiction (but over which the magistrate 
still has jurisdiction because of the arrest of the accused within his 
district), to be taken before some justice having jurisdiction in the 
place where the offence was committed is permissive only. The Queen 
v. Burke, 5 Can. Cr. Cas. 20.

A magistrate may hold a preliminary inquiry in respect of an 
indictable offence committed in the same province outside of his terri­
torial jurisdiction, if the accused is, or is suspected to be, within the
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limits over which such magistrate has jurisdiction, or resides or is 
suspected of residing within such limits. R. v. Burke, 5 Can. Cr. Cr <. 
29 ; Code sec. 653.

The general rule is that the magistrate or justice of the peace has 
jurisdiction either by reason of the residence or presence of the accused 
in his district, or by reason of the commission of the offence within its 
limits. There is, however, an enlargement of this general rule in sec. 
653, whereby, when an offence is liegun in one magisterial jurisdiction, 
and completed within another, such offence may be considered as 
having been committed in either of them. R. v. I logic, 5 Can. Cr. Cas. 
53.

Where the offence charged was the making, circulation and publish­
ing of false statements of the financial position of a company, and it 
appeared that the statements were mailed from a place in Ontario to 
the parties intended to be deceived in Montreal, the offence, although 
commenced in Ontario, is completed in the Province of Quebec by the 
delivery of the letters to the parties to whom they were addressed. R. 
v. Gillespie (No. 2), 2 Can. Cr. Cas. 309.

In such case the Courts of the Province of Quebec have jurisdiction 
to try the accused if he has been duly committed for trial by a magis­
trate of the district. Ibid.

The offence of fraudulent conversion of the proceeds of a valuable 
security consists of a continuity of acts—the reception of the valuable 
security, the collection of the proceeds, the conversion of the proceeds, 
and lastly the failure to account for them ; and where the beginning 
of the operation is in one district, and the continuation and completion 
is in another district, the accused may be proceeded against in either 
district. R. v. I logic, 5 Can. Cr. Cas. 53.

Offences Within Jurisdiction of the Admiralty.—Code sec. 591.
A charge against a seaman not a British subject on a British ship 

for inciting a revolt upon the ship while on the high seas, cannot if 
taken only under Code sec. 138, be made without the consent of the 
Governor-General under sec. 591 obtained prior to the laying of the 
information. But per Ritchie, J.—If the proceedings for the offence 
are taken under the Merchant Shipping Act, 1894 (Imp.), see. 686, 
the consent of the Governor-General is not required, and Code see. 591 
would not apply. Per Weatherbe, J.—Code see. 591 applies to the 
procedure in Canadian Courts in respect of offences committed within
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the Admiralty jurisdiction whether the proceedings are taken under 
the Criminal Code or the Imperial Merchant Shipping Act or the 
Admiralty Offence Act, 1849 (Imp.). The King v. Heckman, 5 Can. 
Cr. Gas. 242 (N.S.).

A foreign seaman on a British ship cannot be summarily convicted 
for insubordination under the Canada Shipping Act, R.S.C. (1906) 
ch. 113, sec. 287, unless leave to lay the information has been granted 
by the Governor-General under sec. 591 of the Code. R. v. Adolph 
(1907), 12 Can. Cr. Cas. 413.

Under the Imperial statutes, 12-13 Viet. ch. 96, and the Merchant 
Shipping Act, 1894, sec. 686, any offence committed upon the sea or 
within the jurisdiction of the Admiralty, shall, in any British colony 
where the person is charged with the offence or brought there for trial, 
he dealt with as if it had been committed within the limits of the local 
jurisdiction of the Courts of criminal jurisdiction of such colony ; and 
if any person dies in any colony in consequence of having been 
feloniously hurt or poisoned upon the sea, or within the limits of the 
Admiralty, or at any place out of the colony, the offence may be dealt 
with in such colony as if it had been wholly committed there.

A sea harbour enclosed within headlands such as the harbour of 
Halifax, is within the body of the adjacent county, and criminal 
offences committed in such harbour even upon foreign ships are not 
within the jurisdiction of the Admiralty except in the special cases pro­
vided by statute. R. v. Schwab (1907), 12 Can. Cr. Cas. 539 (N.S.).

A charge of theft by foreigners upon and from a foreign ship while 
lying in a harbour forming part of the body of the county may be pro­
secuted in the county without obtaining the leave of the Governor- 
General under see. 591 of the Code. Ibid.

A preliminary inquiry may be begun in respect of an indictable 
offence committed by a foreigner on a British ship within the three mile 
limit without lirst obtaining the leave of tin* Governor-General under 
Code see. 591 ami the accused may be remanded for the purpose of 
obtaining the leave of the Governor-General for the trial and punish­
ment of the accused.

The Territorial Waters Jurisdiction Act, 1878 ( Imp.), from which 
Code see. 591 is derived, applies, and the phrase “proceedings for the 
trial of the offence” used in Code sec. 591 must be construed in accord­
ance to the statutory limitation which section 4 of the Imperial statute 
provides. The King v. Tano, 14 Can. Cr. Cas. 440.
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The great lakes at the boundary of the Provinee of Ontario are 

within the jurisdiction of the Admiralty. R. v. Sharp, 5 P.R. 
(Ont.) 135.

Disclosing Official Secrets.—Code see. 592.
Judicial Corruption.—Code see. 593.
Mahing Explosive Substances.—Code sec. 594.
Sending Unseaworthy Ships to Sea.—Code see. 595.
Criminal Breach of Trust.—Code see. 596.
Fraudulent Acts of Vendor or Mortgagor.—Code see. 597. 
Uttering Defaced Coin.—Code see. 598.
Offences in Unorganized Territory.—Code sees. 585, 586, 587, 588.
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CHAPTER T11E FOURTH.

OP CRIMINAL RESPONSIBILITY.

It is a general rule that no person is excused from punishment for dis­
obedience to the laws of England, unless he is expressly exempted by 
law(o). The several pleas and excuses which may be urged on behalf 
of a person who has committed a forbidden act, as grounds of exemp­
tion from punishment, are now usually described as general exceptions, 
as being implied in the definition of every crime unless the contrary 
is expressed(6).

It is the general practice of the legislature to leave unexpressed some 
of the mental elements of crime. In all eases whatever, competent age, 
sanity, and some degree of freedom from some kind of coercion are 
assumed to be essential to criminality, but I do not believe that they 
are ever introduced into any statute by which any particular crime is 
defined (c). This principle was early expressed by laying down that a 
statute making a new felony did not extend to an infant under the age 
of discretion or to a lunatic(d).

The four general exceptions now recognised are—
1. Infancy. II. Unsoundness of mind. III. Subjection to the 

power of others. IV. Ignorance and mistake of fact.
I. Infancy. —The full age of man or woman by the law of England 

is twenty-one years (e).
Under seven.—Under the law of England (/) a child under seven 

years of age cannot be guilty of any criminal offence, whatever evi­
dence may be available of his possessing a mischievous discretion ; for 
ex prtrsumptione juris he ‘has not discretion and understanding*(0) ; 
and the presumption cannot be rebutted (A). In consequence of this 
rule it has been held illegal to arrest a child under seven found stealing 
wood ( i ).

(#i ) 1 HI. C'om. 20. Vf. 1 Hale, 14.
(6) Steph. Dig. Vr. L. (tlth ed.) p. 

20. 2 Steph. Hist. Vr. L. vc. xvili., xix.
(r) It. r. Toison. 23 Q.B.D. HIS. 1*7, 

Stephen,
(«/) Kvston r. St mill. Plowil. 4'tlht. 

411.». See I Hale. 21. 22. Ilae. Altr. Inf. 
<H.>.

(r) See Co. Lift. as. 104. 259.
(/) The civil law, as to capital pun­

ishments. ilistinguisheil the ages into 
four ranks; I. h'tnn pubertal in plena, 
which is eighteen years. 2. HI as puber­
tal in, or pubrrta* generally, which is 
fourteen to eighteen years, at which 
time persons were likewise presumed to 
Is» doli capace*. 3. .Ht an pubertati 
proximo: from ten and a half (or, ac­
cording to some, eleven) to fourteen, 
«luring which |»erio«l the co/miciOi* doli 
was in the arbilrium of the judge, hut

the party was not presumed to lie dolt 
ni pur. 4. Infantia, which lasts till 
seven years, within which age there 
can Is* no guilt of a capital offence. 
I Hale. 17 I».

(g) Iteniger r. Fogossa. 1 Plowd. 1, 
10. The rule is recognised by as. 10. II 
of the Summary .lurisdiction Act, IS7U 
142 & 43 Viet. «•. 401. as amended in 
lllOH (H Edw. VII. c. (17). s. 128. which 
provides for the summary trial of chil­
dren from seven to fourteen years for 
any indictable offence except homicide.

(h) 1 Hale. 27. 28. I Hawk. c. I, 
s. I. n.( I ). 4 HI. Com. 23. For a par­
don for homiciih» granted to a child 
found to have ls*en under seven at the 
«late of the homicide. s«*e 1 Hale, 27 
(e«l. 1800). note (r).

( i) Marsh p. leader. 14 V.H. (N.S.) 
536.
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Between sewn and fourteen.—A child of seven and under fourteen 
is presumed to be incapable of criminal intent (doli incapax) ; but the 
presumption may be rebutted, and weakens with the advance of the child's 
years towards fourteen, and the particular facts and circumstances 
attending the doing of the act and manifesting the extent of the under­
standing and disposition of the child. The evidence of criminal capacity 
which is allowed to displace the presumption (expressed in the phrase 
mal it in supplet aetatem) should be strong and dear beyond all doubt and 
contradiction (/). It is said that in the case of capital crime the law was 
minute and circumspect, distinguishing with nicety the several degrees of 
age and discretion, though criminal responsibility depends not so much 
on years and days as on the delinquent’s understanding and judgment (k). 
There are numerous cases in and before the eighteenth century in which 
the liability of children under fourteen to conviction and execution for 
capital felony lias been solemnly discussed, and it was laid down that if it 
appeared to the Court and jury that the child was doli capax he might 
be convicted and suffer death (/). Under the Children Act, 1908 (8 Kdw. 
VII. c. 07, s. 103) sentence of death cannot be passed on or recorded 
against a person under sixteen ; but such children are now rarely if ever 
put on trial in respect of any of the few felonies which are still capital, 
although they cannot be summarily tried for homicide (m).

Whenever a person under the age of fourteen is indicted for felony, 
the proper course is to leave the case to the jury to say whether, at the 
time of committing the offence, such person had guilty knowledge that 
he was doing wrong (n). And in a recent case it has been ruled that the 
mere fact that the child did the acts imputed to him as an offence is not 
in itself enough to rebut the presumption against criminal responsibility 
arising from his tender years (o). The presumption against capacity is 
now applied equally to felony and misdemeanor.

(/) R. r. Vamplew, .1 F. ft K. 32».
(i) 4 111. Com. ».
(/) I Hale. 23. 27. 4 HI. (Vint. 32. Seu 

I lean's ease, I Hale, 2ft, note (a) : execution 
of a vliilil Ik-1 ween eight anil nine for burn­
ing I wo barns ; sentence to ileal h (respited) 
uf a child nf nine for murder. I Hale, 27 
(see Fitz. Hep. Corone, 57 ; B. Cm one, 133; 
Hall. e. 117): anil conviction and execution 
of a child of |en (Npigtirnal's ease : I Hale. 
211 ; Fit*. Hep. Corone, IIS) and a girl of 
thirteen (Alice de Waldelioroiigh's ease : I 
Hale, 2<i) : in each ease for murder. The 
fullest discussion of the rules applieil in the 
eighteenth century is in York’s ease | I7IH|. 
Kost. 70. an indictment of a I my of ten for 
murdering a girl of live. The boy was sen­
tenced todcathand respited until 1737.when 
lie was pardoned on condition of entering 
the navy. Cf. H. r. Wild. I Mood. 432.

(in) 42 ft 43 Viet. e. 411. s. Ill : 32 and 
33 Viet. e. 22. s. 2 8 Kdw. VII. r. U7. 
». I2S (I).

(a) It. e. Owen, 4 C. ft. I». 230, Littledale, 
•I. R. r. Smith. I Cox, 200. Krle, .1. For­
mer editions of this work contain the 
statement that if an infant apparently

wanting discretion Is1 indicted and found 
guilty of felony the justices tin niselves 
may dismiss him without a pardon (Y. H. 
33 Hen. VI. lift 12); but that this authority 
must lie understmid of a reprieve Isdore 
judgment ; or of a ease where the jury 
find the prisoner within the age of seven 
years, or not of sullicient discretion to 
judge lietwit'll good and evil. I Hale, 27. 
I Hawk. e. I, s. H. They also raise a query 
whether in any case of an infant ruHvirUd 
by a jury, the judge would take upon him 
self to ilismiss him. It is submitted that 
the regular course would lie to respite 
execution, and recommend the prisoner for 
a pardon. Kxcept in ease of conviction of 
murder, these statements are of no present 
value : the Courts lieing fm* in non-capital 
eases to bind the prisoner to come up for 
judgment or put him on probation (#•#</» /«*/.
P «7

(«) R. r. Kershaw. IM T. I.. It. 337. 
Hueknill. .1. In H. r. Carvery | l!HH»|. II 
Canada Cr. Cas. 331, it was held that a 
charge of misdemeanor (perjury) against a 
boy of ten could not lie sustainisl at common 
law unless he was conscious of the nature of



60 (BOOK IOf Criminal Respontibility.
The law presumes that a male under fourteen cannot be guilty of 

rape (p) ; nor of an assault with intent to commit rape (q), nor of carnally 
knowing a girl under thirteen years of age (r). But, on an indictment 
for this offence, he may be convicted of indecent assault (#), an offence 
which may be committed by persons of either sex (ss). This presumption 
is absolute, and evidence is not admissible to prove that the infant is in 
fact physically capable of committing any such offence (/). But this 
presumption is upon the ground of impotency rather than want of dis­
cretion ; for he may be a principal in the second degree, as aiding and 
assisting in rape as well as in other felonies, if it appears by sufficient 
circumstances that he had a mischievous discretion (u).

Fourteen and over.—An infant of fourteen years and over is pre­
sumed to be doli capax, and at common law was regarded as liable to 
capital punishment as much as a person of full age (t>), and a statute 
declaring acts to be treason or felony extends to infants above fourteen. 
But they were said to be exempt from punishment in the case of some 
misdemeanors and non-capital offences (to). The distinctions drawn 
between the two classes of offence, were probably based on a tendency 
to confuse between the criminal and civil aspects of misdemeanor, and 
it was recognised that in the case of any notorious breach of the peace, 
as a riot, battery, or the like, an infant above the age of fourteen is equally 
responsible as a person of full age (x).

An infant capable of taking the witnesses’ oath is punishable for

hi* conduct,and was capable of apprveiat ing 
that it was wrong. No evidence wan 
given to hIicw the extent of the boy's 
intelligence, and the Court declined to 
presume from the mere commission of the 
act that the I my knew he was doing wrong, 
it has been suggested that a plea of guilty 
should not be accepted in the ease of a child 
under fourteen, and that the Court or jury 
should require evidence of criminal cap­
acity Iwforo convicting such a child. Nee 
18 L r. (newepdMS.

(p) R. r. (j! room bridge, 7 ('. & I*. 582. 
dasclee, .1., after consulting Ahinger, C.B., 
as to whether the words ‘ every person’ 
in !t (»eo. IV. c. SI, s. Ill, altered the former

(q) R. r. Eldershaw, ('. A |\ IHMI, 
Vaughan. .1. It. r. Philips, 8 ('. A P. 730, 
Pat tenon, .1.

(r) R. v. .Ionian, » C. A P. Ms. Wil­
liams, J. It. v. Waite [1802], 2 Q.B. 
000.

(a) B. I Wilh.im-l Ih'.wi. I Q.B 8H In 
that case there were conflicting dicta as to 
the liability of a I my under fourteen to 
conviction for attempting to commit rape. 
See R. r. Angus, infra.

(#») See R. r. Angus [1007], 24 N. Z. L It. 
948, and pow/, p. 1)55.

(() R. f. Philips, and R. v. Jordan,

M l Hale. 030. It. r. Eldershaw, ubi 
tup™. It. e. Allen, IK L. J. M. ('. 72.

(i) Dr. & Stu. c. 20. Co. Ut. 7U, 171,

247. Dalt. 470, 505. I Hale, 25. Hue. 
Ahr. Inf. (A. A H).

(«•) In I Jac. I. c. 11, as to bigamy (rep. 
JMJeo. IV. c. 31. s. I, and now «'presented 
by 24 A 25 Viet. c. 100, s. 57) there 
was a special exception of marriages 
within the age of consent ; so that if the 
marriage were above the age of consent, 
though within the age of twenty-one years, 
it was not exempted from the penalty. So 
by 21 Hen. VIII, e. 7 (irp. 7 A 8 dim. IV. 
c. 27), concerning felony by servants em­
bezzling their masters’ goods delivered to 
them, there was a special provision that it 
should not extend to servants under tin- 
age of eighteen years, who certainly would 
have been within the penalty, if above 
fourteen though under eighteen, unless 
then' had been a special provision to ex­
clude them. And so by 12 Ann. e. 7 (rep. 
7AM (ieo. IV. e. 27), which made it felony 
without lienelit of clergy to steal goods to 
the value of 40#. out of a house, though the 
house were not broken open, apprentices 
who should rob their masters were esperi- 
ally excepted (see Bae. Ahr. Inf. (H.). Co. 
LB 147. 1 Male, SO, 11, ft).

M Kw 4 Bl. Com. 23. I Hale, 20. Co. 
bit. 247b. And as to riot, I Hawk. c. 05, 
s. 14. It is said that it was the course of 
the Crown Office for an infant to appear 
in the King's Bench by attorney and not by 
guanlian. R. e. Tanner, 2 Isl. Raym. 
1284.
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perjury (//), and an infant may be indicted for cheating with false dice (:), 
or for larceny as a bailee, since bailment is not a contract but a delivery 
upon condition (a). An infant is not liable to indictment as a bankrupt 
for offence within the Debtors Act, 1869, as extended by the Bankruptcy 
Acts, 1883 and 1890, because he cannot be adjudicated bankrupt (6), 
but there seems to be no legal objection to his conviction for aiding and 
abetting an adult bankrupt to commit such offences (r).

In the following cases the criminal liability of an infant between 
fourteen and twenty-one is said to be qualified. It was said that general 
statutes imposing corporal punishment did not extend to infants : and 
on tills reasoning it was held that an infant could not be imprisoned for 
ravishment of ward, notwithstanding the generality of the terms of the 
Statute of Merton (20 Hen. 111. c. 0) (d). But this, if in any sense true, 
must be limited to cases in which the punishment is collateral to the 
offence, and not the direct object of the proceeding against the infant (r).

It is said that if an infant of the age of eighteen years be convicted 
of a disseisin with force, yet he shall not be imprisoned (/') ; and that 
though an infant at the age of eighteen or even fourteen, by his own acts 
may be guilty of a forcible entry, and may be fined for the same, yet he 
cannot be imprisoned, because his infancy is an excuse by reason of his 
indiscretion ; and it is not particularly mentioned in the statute against 
forcible entries, that he shall be committed for such fine (<j). It is also 
said that an infant cannot be guilty of a forcible entry or disseisin by 
barely commanding one or by assenting to one to his use ; because every 
command or assent of this kind by a person under such incapacity is void ; 
but an actual entry by an infant into another’s freehold gains the 
possession and makes him a disseisor (/<).

It is also said that if the offence charged against the infant be a mere 
non-feasance (unless it be of such a thing as the party is bound to by 
reason of tv.sure or the like, as to repair a bridge, &c. (»), an infant is 
privileged by veason of his infancy ; because laches in such a case is not 
imputable to him ( /).

It is doubtful whether these authorities would now be followed, except 
where the contractual incapacity of the infant had a direct bearing on 
the offence with which he was charged. Recent legislation for purposes 
of punishment and reform, as distinct from legal responsibility, classifies 
infants from fourteen to sixteen separately from those between sixteen 
and twenty-three, and separates both from adults (k).

(,»/) Hut nee tmle, p. iiO, note (o). The 
rule 11un been extended by recent legiHlation 
to children of tender years allowed to give 
evidence without oath. Vide /*>.</, Hk.

(:) Mac. Abr. Inf. (H.). Hid. 258.
(a) K. v. Macdonald, 15 Q.B.D. MS.
(b) R. »•. Wilson, 6 Q.B.D. 28. Cf. 

Lovell r. Beauchamp 11804], A.C. f>07.
(r) Vide pout, p. 108.
(</) Bae. Abr. Infancy, (H.). 1 Hale, 21.

Eyaton e. St odd, I Plowd. 40f)a.
(e) Bae. Abr. tit. Inf. (H.). I Hale, 21. 
(/II Hal-. 21.
(y) Bae. Abr. Inf. (H.). Dalt. 422. Co.

Lit. M7. And aec 1 Hawk. c. 04. *. 3.1, 
that the infant ought not to be iinprirtoneil 
bee a ii ho he h1iu.I1 not be Hubject to corporal 
punishment by force of the general words of 
any statute wherein he is not expressly 
named.

(A) Bae. Abr. Inf. (H.). Co. Lit. 3.17. I 
Hawk. e. 04, s. 35.

(i) 2 Co. Inst. 703. R. v. Sutton, 3 A. 
& E. 507. In Hubatanec such indictments 
are now of a civil and not of a criminal 
character. See 7 Ed. VII. c. 23, h. 20 (3). 
8 Kd. VII e. 1.1. s. 9 (1).

(j) 1 Hale, 20. Bae. Abr. Infant (H.).
(L) Vide post, p. 230.
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II. Unsoundness of Mind.—All persons who have reached the age of 
discretion (14 years) are presumed to be sane, and criminally respon­
sible (/), and in cases where a person subject to attacks of insanity (tn) has 
lucid intervals, the law presumes the offence of such person to have 
been committed in a lucid interval, unless it appears to have been com­
mitted in the time of his distemper (n). It lies on the accused to prove 
that he was insane at the time of the commission of an offence (<>), so as 
not to be liable to punishment as a sane person. The jury may draw 
the inference of insanity from direct evidence, or from the appearance 
and conduct of the accused at his arraignment or trial.

It has been considered, that there are four kinds of persons who may 
be said to be non compotes mentes : 1. An idiot. 2. One made won compos 
by illness. 3. A lunatic. 4. One who is drunk (/>).

Idiocy is congenital imbecility or unsound ness of mind (7), (without 
lucid intervals) (r). A person is deemed an idiot who cannot count 
twenty, tell the days of the week, does not know his father or mother, 
his own age, &c. : but these are mentioned as instances only ; for whether 
idiot or not is a question of fact for the jury (.«#). A person deaf and 
dumb from birth is in presumption of law an idiot ; but if it appears 
that he has the use of understanding he is criminally responsible, and 
may be tried and convicted, though great caution should be used in 
such a proceeding (t). This form of mental incapacity has been described 
as dementia natnralis. The difficulty in cases of deaf and dumb persons 
accused of crime is oftener as to their capacity to plead and understand 
the proceedings at their trial than their mental incapacity (a).

Mental incapacity arising from post natal causes, such as illness

(/) Macnaughton's nine, 4 St. Tr. (N. S.) 
1131. i*»t. p. «17. It. r. Sicken, 3 C. & K. 18.*». 
pout, I». 71. K. i’. Layton, 4 Cox, 1411,
pout, ]). 78.

(m) I Hale, 33. 34. It. v. Oxford [ I840|, 
4 St. Tr. (X. S.) 4117 ; 11 C. & l\ 526.

00 I Hale 33. 34.
(o) The practice at the Central Criminal 

Court, approved in R. r. do Vere 111)0111, 2 
Cr. App. I*. Ill, in for the defence to call the 
prison doctor or other witnesses. As to 
procedure in Scotland see Brown’s case, 
| I5HI7], U Fraser (Just.) <17. As to Canada 
see l{r Duclos. 12 Canada Cr. Cas. 478.

(/>) Co. Litt. 247. Beverley's case, 4 Co. 
Rep. 124, post, p. 87.

(<l) Dementia natnralis, vel futnitas a 
nativitate.

(r) Post, p. 03.
(a) Bac. A hr. Idiots, &c. (A). l)y. 25. 

Moore (K.B.), 4, pi. 12. Bro. Idiot, 1. 
F. N. B. 233.

(t) 1 Hale, 34 and note, where it is said 
that ‘ according to 43 Assis, pi. 30, and 
T. B. 8 Hen. IV. 2, if a prisoner stands mute, 
it shall he inquired whether it be wilful, or 
by the act of Clod ; whence Crompton 
infers that if it be by the act of (lod, the 
•arty shall not suffer, ('rompt. Just. 211, a. 
bit if one who is both deaf and dumb can 

show by signs that he has the use of his

understanding, much more may one who 
is only dumb, and consequently such a one 
may be guilty of felony.’ From the humane 
exertions of many ingenious persons, and 
from the charitable institutions for the 
instruction of deaf mutes, many of them 
have at the present day a very perfect 
knowledge of right and wrong. In R. r. 
Steel, 1 Leach, 461, a prisoner, who could 
not hear, and could not be prevailed upon 
to plead, was found mute by the visitation 
of (lod, and then tried, found guilty, and 
sentenced to be transported.

(«) In R. v. .loues, 1 Leach, 102, where 
the prisoner (who was indicted on 12 Ann. 
c. 7, for stealing in a dwelling-house), on 
being put to the bar appeared to be deaf 
and dumb, and the jury found a verdict, 
1 Mute by the visitation of (lod ; ’ after 
which a woman was examined upon her 
oath, to the fact of her being able io make 
him understand what others said, which 
she said she could do by means of signs, 
such prisoner was arraigned, tried, and 
convicted of the simple larceny. In R. r. 
Berry, 1 Q. B. D. 447, a deaf mute on t rial for 
felony was found by the jury not to have 
understood the proceedings at the trial, and 
to be unable to understand them. This was 
held equivalent to a verdict of insanity. 
As to present procedure, vide post, p. 82.
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(fever or palsy), or accident, injury, or shock to the brain, makes the 
person suffering from it not criminally responsible for acts done by him 
while it continues, is described by the older writers as dementia accidentalis 
vel adventitia, and is separately regarded as total or partial, or temporary (v) 
or permanent. They describe as lunatics persons afflicted by mental 
disorder only at certain periods and vicissitudes ; having intervals of 
reason. Such persons during their frenzy are criminally as irresponsible 
as those whose disorder is fixed and permanent (w).

The great difficulty in cases of this kind is to determine whether a 
person is so far deprived of sound memory and understanding as not 
to be responsible for his actions ; or whether, notwithstanding some 
defects of this kind, he still appears to have so much reason and under­
standing as will make him accountable for his actions. Hale says 
that insanity is the condition of very many, especially melancholy
persons, who for the most part discover their defect in excessive fears 
and griefs, and vet are not wholly destitute of the use of reason ; and 
that this partial insanity seems not to excuse them in the committing 
of any capital offence. And further, ‘ Doubtless most persons that 
are felons of themselves and others are under a degree of partial insanity 
when they commit these offences : it is very difficult to define the invisible 
line that divides perfect and partial insanity ; but it must rest upon 
circumstances duly to be weighed and considered both by the judge 
and jury, lest on the one side there be a kind of inhumanity towards 
the defects of human nature, or, on the other side, too great an indul­
gence given to great crimes.’ He concludes, ‘ the best measure I can 
think of is this : such a person as, labouring under melancholy distempers, 
hath yet ordinarily as great understanding as ordinarily a child of four­
teen years hath, is such a person as may be guilty of treason or felony (r).

On the trial of Karl Ferrers in 1760 for murder (?/), it was proved 
that he was occasionally insane, and incapable from his insanity of 
knowing what he did, or judging of the consequences of his actions. 
Hut the murder was deliberate ; and it appeared that when he com­
mitted the crime he had capacity sufficient to form a design and know 
its consequences. It was urged, on the part of the prosecution, that 
complete possession of reason was unnecessary to warrant the judgment 
of the law, and that it was sufficient if the party had such possession 
of reason as enabled him to comprehend the nature of his actions, and 
discriminate between moral good and evil. And he was found guilty 
and executed.

In Arnold’s case (a), a trial in 1724, for maliciously shooting, it 
appeared clearly that the prisoner was, to a certain extent, deranged, 
and that he had greatly misconceived the conduct of Lord Onslow ; 
but it also appeared that he had formed a regular design, and prepared 
the proper means for carrying it into effect. Tracey, J., told the jury,

O') See R. v. Baines [188(1], Kenny Cr. 
Law, p. (il. rit. The diet inn of Darling, .1. 
in R. r. Hurtling [19001. 1 Cr. App. R. 22:1 
seems incorrect.

(«') Beverley's case, 4 Co. Rep. 12f>. Co. 
Lilt. 247. 1 Halo, 31. Bac. Abr. Idiots,
&c. (A).

(x) 1 Hale, 30.
(y) 1» St. Tr. 880. 047. See Wood Ren­

ton on Lunacy, 880.
pi) MS. Collinson, Lunacy, 475: 10 St. 

Tr. 704, 705. The jury found the prisoner 
guilty ; but at Lord Onslow's request he 
was reprieved.
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that where a person has committed a great offence, the exemption of 
insanity must be very clearly made out before it is allowed ; that it is 
not every kind of idle and frantic humour of a man, or something un­
accountable in his actions, which will show him to be such a madman 
as is to be exempted from punishment ; but that where a man is 
totally deprived of his understanding and memory, and does not know 
what he is doing, any more than an infant, or a wild beast, he will 
properly be exempted from the punishment of the law.

In Parker’s case (6), who was tried in 1812, for aiding the King’s 
enemies, by entering into the French service in time of war between 
France and this country, the defence was rested upon the ground of 
insanity ; and a witness on his behalf stated, that his general character 
from a child was that of a person of very weak intellect ; so weak that 
it excited surprise in the neighbourhood when he was accepted for a 
soldier. But the evidence for the prosecution had shown the act to 
have been done with considerable deliberation and possession of reason ; 
and that the prisoner, who was a marine, having been captured by the 
French, after a confinement of about six weeks entered voluntarily into 
the French service, and stated to a captive comrade that it was much 
more agreeable to be at liberty and have plenty of money than remain 
confined in a dungeon. The Attorney-General replied to this defence 
of insanity, that before it could have any weight in rebutting a charge 
so clearly made out, the jury must be properly satisfied that at the 
time when the crime was committed the prisoner did not really know 
right from wrong.

T. Bowler (c) was tried on July 2, 1812, for wounding W. B. The 
defence set up for the prisoner was insanity, occasioned by epilepsy ; 
and it was deposed by the prisoner’s housekeeper, that he was seized 
with an epileptic fit on July V, 1811, and was brought home apparently 
lifeless, since which time she had perceived a great alteration in his 
conduct and demeanor ; that he would frequently rise at nine o’clock 
in the morning, eat his meat almost raw, and lie on the grass exposed 
to the rain ; and that his spirits were so dejected that it was necessary 
to watch him, lest he should destroy himself. The keeper of a lunatic 
asylum deposed, that it was characteristic of insanity occasioned by 
epilepsy for the patient to imbibe violent antipathies against particular 
individuals, even his dearest friends, and to have a desire of taking 
vengeance upon them upon causes wholly imaginary, which no persuasion 
could remove, and that yet the patient might be rational and collected 
upon every other subject, lie had no doubt of the insanity of the 
prisoner, and said lie could not be deceived by assumed appearances. 
A commission of lunacy was also produced, dated June 17, 1812, and 
an inquisition taken upon it, whereby the prisoner was found insane, 
and to have been so from March 30. Le Blanc, J., told the jury, 
that it was for them to determine whether the prisoner, when he 
committed the offence with which he stood charged, was incapable of

(b) 1 ('«Hinson, Lun. 477. Shelf. Lu». The report in Collinson does not state the 
590. The jury returned a verdict of guilty. day on which the prisoner shot at W.

(r) Times, July 4, 1812: 1 CoUinson, ti73n. Burrowes.
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distinguishing right from wrong, or under the influence of any illusion 
in respect of the prosecutor which rendered his mind at the moment 
insensible of the nature of the act he was about to commit ; since in that 
case he would not be legally responsible for his conduct. On the other 
hand, provided they should be of opinion that when he committed 
the offence he was capable of distinguishing right from wrong, and not 
under the influence of such an illusion as disabled him from discerning 
that he was doing a wrong act, he would be amenable to the justice of 
his country, and guilty in the eye of the law. The jury, after considerable 
deliberation, pronounced the prisoner guilty (d).

In Bellingham’s case (e), who was tried in 1812 for the murder of Mr. 
Spenc r Perceval, a part of the prisoner’s defence was insanity. On 
this part of the case, Sir James Mansfield, C.J., stated to the jury, 
that in order to support such a defence it ought to be proved by the most 
distinct and unquestionable evidence that the prisoner was incapable of 
judging between right and wrong ; that in fact it must be proved beyond 
all doubt, that at the time he committed the atrocious act with which he 
stood charged, he did not consider that murder was a crime against the 
laws of God and nature ; and that there was no other proof of insanity 
which would excuse murder, or any other crime. That in the species 
of madness called lunacy, where persons arc subject to temporary 
paroxysms, in which they are guilty of acts of extravagance, such persons 
committing crimes when they are not affected by the malady would be. 
to all intents and purposes, amenable to justice; and that so long as they 
could distinguish good from evil they would be answerable for their conduct. 
And that in the species of insanity in which the patient fancies the 
existence of injury, and seeks an opportunity of gratifying revenge by 
some hostile act. if such a person be capable in other respects of dis­
tinguishing right from wrong, there would be no excuse for any act of 
atrocity which he might commit under this description of derangement.

In R. v. Offord (l), on an indictment for murder, it appeared that 
the prisoner laboured under a notion that the inhabitants of H., and 
particularly the deceased, were continually issuing warrants against 
him with intent to deprive him of his liberty and life. Lord Lyndhurst, 
C.B., told the jury that ‘ they must be satisfied, before they could acquit 
the prisoner on the ground of insanity, that he did not know, when he 
committed the act, what the effect of it, if fatal, would be, with reference 
to the crime of murder. The question was, did he know that ho was 
committing an offence against the laws of God and nature ? ’ and ex­
pressed his complete agreement with the observations of Sir James 
Mansfield in the last case.

On the trial of Oxford, in 1840, for shooting at Queen Victoria, Lord 
Denman, C.J., told the jury, ‘ Persons prima facie must be taken to be of 
sound mind till the contrary is shewn. But a person may commit a 
criminal act, and not be responsible. If some controlling disease was,

(rf) See 4 St. Tr. (N. S.)508.
(e) Old Bailey, May 15, 1812. Times, May 

10 : Collinson Addend. 030. ‘ I will not refer 
to Bellingham's ease, as there an* some 
doubts as to the mode in which that case 

VOL. I.

was conducted.’ Per Campbell, Att.-ficn. 
in R. r. Oxford, 0 C. & P. 553; 4 St, Tr. 
(N. S.) 407. 508.

(/) [ 18311 5 C. & P. 108.
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in truth, the acting power within him which he could not resist, then 
he will not be responsible. It is not more important than difficult to 
lay down the rule by which you are to be governed.’ . . . ‘ On the part of 
the defence, it is contended that the prisoner was non compos mentis, 
that is (as it has been said) unable to distinguish right from wrong, 
or, in other words, that from the effect of a diseased mind he did not 
know at the time that the act he did was wrong.’ . . . ‘ Something has 
been said about the power to contract and to make a will ; but I think 
that those things do not supply any test. The question is, whether the 
prisoner was labouring under that species of insanity which satisfies 
you that he was quite unaware of the nature, character, and consequences 
of the act he was committing, or, in other words, whether he was under 
the influence of a diseased mind, and was really unconscious at the time 
he was committing the act that it was a crime ? ’ (ij)

J. Hadfidd was tried in the Court of King’s Bench, in 1800(A), for high 
treason, in shooting at King George III., and the defence was insanity. 
He had been a soldier and received many severe wounds in battle, which 
had caused partial derangement of mind, and had been dismissed from 
the army on account of insanity. Since his return to this country he 
had been annually out of his mind from the beginning of spring to the 
end of the dog-days, and had been under confinement as a lunatic. When 
affected by his disorder, he imagined himself to hold intercourse with 
God ; sometimes called himself God, or Jesus Christ, and used other 
expressions of the most blasphemous kind ; and also committed acts 
of the greatest extravagance ; but at other times he appeared to be 
rational, and discovered no symptom of mental incapacity or disorder. 
On May 11, 1800, preceding his commission of the act in question, 
his mind was very much disordered, and he used many blasphemous 
expressions. At one or two o’clock on the following morning, he suddenly 
jumped out of bed, and alluding to his child, a boy of eight months 
old, of whom he was usually remarkably fond, said he was about to 
dash his brains out against the bedpost, and that God had ordered him 
to do so ; and upon his wife screaming, and his friends coming in, he ran 
into a cupboard and declared he would lie there, it should be his bed, 
and God had said so ; and when doing this, having overset some water, 
he said he had lost a great deal of blood. On the same and the following 
day he used many incoherent and blasphemous expressions. On the 
morning of May 15 he seemed worse, said that he had seen God in 
the night, that the coach was waiting, and that he had been to dine with 
the King. He spoke very highly of the King, the royal family, and 
particularly of the Duke of York. He then went to his master’s work 
shop, whence he returned to dinner at two, but said that he stood in 
no need of meat, and could live without it. He asked for tea between 
three and four o’clock, and talked of being made a member of the society 
of Odd Fellows ; and, after repeating his irreligious expressions, went 
out and repaired to the theatre. On the part of the Crown, it was proved 
that he had sat in his place in the theatre nearly three-quarters of an 

(</) DC. & 1\ 625 ; 4 St. Tr. (N. S.) 497. (h) 27 St. Tr. 1281 : 1 Collinson, Lunacy,
Denman, C.J., Alderoon, B., and Patte- 480.
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hour before the King entered ; that at the moment when the audience 
rose, on His Majesty’s entering his box, he got up above the rest, 
and, taking deliberate aim, presented a pistol loaded with slugs, fired it 
at the King’s person, and then let it drop ; and when he fired his situation 
appeared favourable for taking aim, for he was standing upon the second 
seat from the orchestra in the pit ; and he took a deliberate aim, by looking 
down the barrel, as a man usually does when taking aim. On his appre­
hension, amongst other expressions, he said that * he knew |M»rfectly 
well his life was forfeited ; that he was tired of life, and regretted nothing 
but the fate of a woman who was his wife, and would be his wife a few 
days longer, he supposed.’ These words he spoke calmly, and without 
any apparent derangement ; and with equal calmness repeated that he 
was tired of life, and said that ‘ his plan was to get rid of it by other 
means ; he did not intend anything against the life of the King ; he knew 
the attempt only would answer his purpose.’ Erskine (i) for the prisoner 
put the case to the jury as one of a species of insanity in the nature of 
a morbid delusion of the intellect, and admitted that it was necessary 
for them to be satisfied that the act in question was the immediate 
unqualified offspring of the disease. And Kenyon, C.J., ruled that as 
the prisoner was deranged immediately before the offence was committed, 
it was impossible that he had recovered his senses in the interim ; and 
although, were they to run into nicety, proof might be demanded of 
his insanity at the precise moment when the act was committed ; yet, 
there being no reason for believing him to have been at that period 
a rational and accountable being, he ought to be acquitted (/).

On an indictment of Daniel Macnaughton, in 1843, for the murder 
of I).. the defence was insanity, and the medical evidence was that persons 
of otherwise sound mind might be affected with morbid delusions ; that 
the prisoner was in that condition ; that a person labouring under a 
morbid delusion might have a moral perception of right and wrong ; 
but that, in the case of the prisoner, it was a delusion which carried 
him away beyond the power of his own control, and left him no such 
perception ; and that he was not ca * "3 of exercising any control 
over acts which had a connection with his delusion ; that it was the nature 
of his disease to go on gradually until it had reached a climax, when it 
burst forth with irresistible intensity ; that a man might go on for years 
quietly, though at the same time under its influence, but would at once 
break out into the most violent paroxysms. Tindal, C.J., said to the jury, 
* The point I shall have to submit to you is whether on the whole of the 
evidence you have heard, you are satisfied that at the time the act for 
the commission of which the prisoner now stands charged he had that 
competent use of his understanding as that he knew that he was doing, 
by the very act itself, a wicked and a wrong thing. If he was not sensible 
at the time he committed that act, that it was a violation of the law of 
Hod and man (k), undoubtedly he is not responsible for that act, or 
liable to any punishment whatever flowing from it.’ ... ‘If upon

(«') Later Lord Chancellor Erskine.
(;') The accused was acquitted on the 

ground of insanity. See 39 & 40 (Jco. III. 
c. Of, jiost, p. 84.

(k) Quœre, whether this position was not 
too favourable for the prisoner, as it required 
the jury to he satisfied that the prisoner was 
aware both of the laws of God and man ?

r 8
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balancing the evidence in your minds you should think the prisoner 
a person capable of distinguishing right from wrong with respect to th *. 
act with which he stands charged (/). he is then a responsible agent 
and liable to the penalties imposed upon those who commit the crime of 
which he is accused’(m).

Macnaughton was acquitted on the ground of insanity and his acquit tal 
gave rise to a discussion in the House of Lords, and the following questions 
were put to the judges (n), and answered by them all, except Maule, J., 
as follows, in June, 1843 :—

Q. 1. 4 What is the law respecting alleged crimes committed by 
persons afflicted with insane delusion in respect of one or more par­
ticular subjects or persons ; as, for instance, where, at the time of the 
commission of the alleged crime, the accused knew he was acting contrary 
to law, but did the act complained of with a view, under the influence 
of insane delusion, of redressing or revenging some supposed grievance 
or injury, or of producing some supposed public benefit ? ’

A. 1. ‘ Assuming that your lordships’ inquiries are confined to 
those persons who labour under such partial delusions only, and are not 
in other respects insane, we are of opinion that notwithstanding the 
accused did the act complained of with a view, under the influence 
of insane delusion, of redressing or revenging some supposed grievance 
or injury, or of producing some public benefit, he is nevertheless punish­
able, according to the nature of the crime committed, if he knew at the 
time of committing such crime that he was acting contrary to law, by which 
expression we understand your lordships to mean the law of the land.’

Q. II. ‘ What are the proper questions to be submitted to the jury 
where a person alleged to be afflicted with insane delusion respecting 
one or more particular subjects or persons, is charged with the com­
mission of a crime (murder, for example), and insanity is set up as a 
defence ? ’

(J. III. ‘In what terms ought the question to be left to the jury 
as to the prisoner’s state of mind, at the time when the act was com­
mitted ? ’

A. II. and III. ‘As these two questions appear to us to be more 
conveniently answered together, we submit our opinion to be that the 
jury ought to be told in all cases that every man is to be presumed to be 
sane, and to possess a sufficient deyree of reason to be responsible for his 
crimes, until the contrary be proved to their satisfaction ; and that to 
establish a defence on the ground of insanity it must be clearly prated that, 
at the time of committing the act, the accused was labouring under such a 
defect of reason, from disease of the mind, as not to know the nature and 
quality of the act he was doing, or, if he did know it, that he did not know 
he was doing what was wrong. The mode of putting the latter part of the 
question to the jury on these occasions has generally been, whether the

(l) Quære, this position also, as a man 
may not have a perfectly sound mind, and 
yet be criminally responsible ?

(to) Maenaugiiton's ease, 4 St. Tr. (N. S.) 
847 ; 10 (1. k F. 200 ; 8 K. It. 718.

(») As to the authority of the 11. L. to

put questions to the judges on matters not 
judicially before the house, see Wood 
Renton, Lunacy, 880. For medical criticism 
on the ease see Mercier, Criminal Responsi­
bility, c. viii.
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accused at the time of doing the act knew the di fference between right and 
wrong (o) ; which mode, though rarely, if ever, leading to any mistake 
with the jury, is not, as we conceive, so accurate when put generally 
and in the abstract, as when put with reference to the party's knowledge 
of right and wrong, in respect to the very act with which he is charged. If 
the question were to be put as to the knowledge of the accused solely 
and exclusively with reference to the law of the land, it might tend 
to confound the jury, by to believe that an actual know­
ledge of the law of the land was essential in order to lead to a conviction : 
whereas, the law is administered upon the principle that every one must 
be taken conclusively to know it, without proof that he does know it. If 
the accused was conscious that the ad was one that he ought not to do, and if 
that art was at the same time contrary to the law of the bind, he is punishable ; 
and the usual course, therefore, has been to leave the question to the jury, 
whether the accused had a sufficient degree of reason to know that he was 
doing an act that was wrong ; and this course we think is correct, accom­
panied with such observations and explanations as the circumstances 
of each particular case may require ’ (p).

Q. IV. ‘ If a person under an insane delusion as to existing facts 
commits an offence in consequence thereof, is he thereby excused < ’

A. IV. * The answer must, of course, depend on the nature of the 
delusion ; but making the same assumption as we did before, namely, 
that he labours under such partial delusion only, and is not in other 
respects insane, we think he must be considered in the same situation 
as to responsibility as if the facts with respect to which the delusion 
exists were real. For example, if, under the influence of his delusion, 
he supposes another man to be in the act of attempting to take away 
his life, and he kills that man, as he supposes, in self-defence, he would 
be exempt from punishment. If his delusion was that the deceased 
had inflicted a serious injury to his character and fortune, and he 
killed him in revenge for such supposed injury, he would be liable to 
punishment.’

Q. V. ‘ (’an a medical man, conversant with the disease of insanity, 
who never saw the prisoner previously to the trial, but who was present 
during the whole trial, and the examination of the witnesses, be asked 
his opinion as to the state of the prisoner’s mind at the time of the com­
mission of the alleged crime, or his opinion whether the prisoner was 
conscious at the time of doing the act that he was acting contrary to 
law, or whether he was labouring under any, and what, delusion at 
the time 1 ’

(o) See May no, Ind. O. L. (180(1), 378.
(/') In Alison's Principles of the Criminal 

Law of Scotland, p. 034, cited in |{. v. 
Oxford, 0 C. it l\ 032 ; 4 St. Tr. (N. S.)407. 
by Campbell, Att.-Cen., it is said, that 4 to 
amount to a complete bar of punishment, 
either at the time of committing the offence, 
or of the trial, the insanity must have been 
of such a kind as entirely to deprive the 
prisoner of the use of reason, as applied to 
the art in question, and the knowledge that 
he was doing wrong in committing it. If,

though somewhat deranged, lie is able to 
distinguish right from wrong, in his oirn 
rase, and to know that he was doing wrong 
in the act. which lie committed, ho is liable 
to the full punishment of his criminal acts.' 
Maeiitiughton’s case has been followed in 
Scotland. Gibson's case, 2 Brown (Sc.). 
332. Hut see Brown’s case 11007), 0 Fraser 
(Just.) (17, 70. In American and Colonial 
Courts it is not accepted as fully expressing 
the directions proper to cases of irresistible
impulse. See Arclib. Cr. PI. (23rd ed.), 2(in.
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A. V. We think the médirai man, under the circumstances sup­
posed, cannot, in strictness, be asked his opinion in the terms above 
stated, because each of those questions involves the determination of the 
truth of the facts deposed to, which it is for the jury to decide, and the 
questions are not questions upon a mere matter of science, in which 
case such evidence is admissible. But where the facts are admitted, 
or not disputed, and the question becomes substantially one of science 
only, it may be convenient to allow the question to be put in that general 
form, though the same cannot be insisted on as a matter of right ’ (</).

In R. v. Vaughan (r) the prisoner, who was charged with stealing a 
cow, had had his cow taken from him under an illegal distress, and, with 
a view of recovering her, he had gone in the night to the close of the 
prosecutor, who had purchased her, and taken another cow out of it. 
Owing to the loss of his cow, and various other losses, the prisoner’s mind

lq) I c. & K. 130, 10 <’. A F. 200. Mutile, 
.1., after expressing f lie dilliculty lie felt in 
answering the questions, because they did 
not arise out of, and were not put with 
reference to, a particular case, or for a par­
ticular purpose, which might limit or ex­
plain the generality of their terms, said, in 
answer to the lirst question, ‘ So far ns it 
comprehends the question whether a person 
circumstanced as stated in the question is 
for that reason only to be found not guilty 
of a crime respecting which the question of 
his guilt has been duly raised in a criminal 
proceeding, and I am of opinion that he is 
not. There is no law that I am aware of 
that makes persons in the state described 
in the question not responsible for their 
criminal acts. To render a person irres- 
/Mimililc for crime on account otunsoundness 
of mind the unsoundness should. according to 
the law as it has been long understood and 
held, he such as to render him iwupablc of 
knowing right from wrong. The terms used 
in the question cannot be said (with refer­
ence only to tin* usage of language) to be 
equivalent to a description of this kind and 
degree of unsound ness of mind.’ To the 
second question the learned judge answered,
‘ If, on a trial such as is suggested in the 
question, the judge should have occasion 
to state what kind and degree of insanity 
would amount to a defence, it should be 
stated eonfoi i.ably to what I have men­
tioned in my answer to the first question as 
being, in mv opinion, t lie law on t his subject.* 
To the third question the learned judge 
ieplied, * There arc no terms which the 
judge is by law required to use. They 
should not be inconsistent with the law as 
above stated, but should be such as, in t In­
discret ion of the judge, are proper to assist 
the jury in coming to a right conclusion as 
to the guilt of the accused.’ To the fourth 
question the learned judge replied that the 
answer to the lirst question was applicable 
to this. To the fifth question the learned 
judge replied. * Whether a question can bo 
asked depends, not merely on the questions

of fact raised on. the record, but on the 
course of the cause at the time when it is 
proposed to ask it; and the state of an 
inquiry as to the guilt of a person charged 
with a crime, and defended on the ground 
of insanity may be such that such a ques­
tion as either of those suggested is proper 
to be asked and answered, though the wit­
ness has never seen the person before the 
trial, and though he has been present and 
heard the witnesses ; these circumstances 
of his never having seen the person before, 
and of his having been present at the trial, 
not being necessarily sufficient, as it seems 
to me, to exclude the lawfulness of a ques­
tion, which is otherwise lawful, though I 
will not say that an inquiry might not be in 
such a state as that these circumstances 
should have such an effect. (Supposing 
there is nothing else in the state of the trial 
to make the questions suggested proper to 
lie asked and answered, except, that the 
witness had been present and heard the 
evidence, it is to be considered whether that 
is enough to sustain the question ; in 
principle it is open to the objection that as 
the opinion of the witness is founded on 
those conclusions of fact, which lie forms 
from the evidence, and as it does not appear 
what these conclusions are, it may be that 
the evidence he gives is on such an assump­
tion of facts as makes it irrelevant to the 
inquiry. But such questions have been 
very frequently asked, and the evidence to 
which they are directed given, and has 
never, that I am aware of, been successfully 
objected to; and 1 think the course and 
practice of receiving such evidence, con­
tinued by the very high authority of Tindal, 
C.J., Williams, ,1., and Coleridge, J., in R. v. 
Macnaughton, who not only received it, 
but left it, as I understand, to the jury 
without any remark derogating from its 
weight, ought to be held to warrant its 
reception, notwithstanding the objection 
in principle to which it may be open.’

(r) 11K441 I Cox. HO.
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was affected, and he wan under the impression that every one was robbing 
him. Tindal, C.J., told the jury that it is not mere eccentricity or singu­
larity of manner that will suffice to establish the plea of insanity; it must be 
shewn that the prisoner ‘ had no competent use of his understanding, so as 
to know that he was doing a wrong thing in the particular act in question/

In R. v. Higginson (#), a trial for murder, by burying a child alive, 
upon the surgeon, called for the prosecution, being asked whether a 
fracture of the skull was the cause of the death, or whether the child 
had, after the fracture of the skull, been suffocated by being buried while 
alive, the prisoner said, in open court, ‘ I put him in alive.’ Two 
witnesses stated that the prisoner was of ‘ very weak intellect,’ and the 
surgeon of the prison stated that the prisoner was of ‘ very weak intellect 
but capable of knowing right from wrong.’ Maule, J., after adverting to 
the evidence adduced, sait! to the jury, ‘ If you are satisfied that the 
prisoner committed this offence, but you are also satisfied that, at the time 
of the committing the offence, the prisoner was so insane that he did not 
know right from wrong, he should be acquitted on that ground; but if you 
think that, at the time of committing the offence, he did know right from 
wrong, he is responsible for his acts, although he is of weak intellect ’ (t).

In R. v. Stokes(«), upon an indictment for murder it appeared that 
the prisoner, in the soldiers’ room in the barracks, took up his musket 
as if to clean it, levelled it at the deceased, fired and killed her on the 
spot ; her husband and child being in the room, and two other soldiers 
being present. The prisoner was a man of singular habits, and seldom 
spoke to the other soldiers, was very ‘ secluded, sulky, and sullen,’ and 
was described as ‘ a close-minded man,’ and ‘ a man of a very nasty temper.’ 
He had frequently complained of illness, and had made efforts to get into 
the hospital, but he was rejected, as having no visible disorder. (The 
report contains a statement of sundry other facts as to the prisoner’s 
state of mind.) The defence was that the prisoner was insane, or that 
lie was under such an insane impulse as to render him irresponsible. 
Rolfe, li, in summing up said : ‘ If a prisoner seeks to excuse himself 
upon the plea of insanity, it is for him to make it clear that he was insane 
at the time of committing the offence charged. The onus rests on him ; 
and the jury must be satisfied that he actually was insane. If the matter 
be left in doubt, it will be their duty to convict him ; for every man must 
be presumed to be responsible for his acts till the contrary is clearly shewui. 
A case occurred some time ago at the Central Criminal Court, before 
Alderson, li, and the jury hesitated as to their verdict, on the ground 
that they were not satisfied whether the prisoner was or was not of sound 
mind when he committed the crime ; and that learned judge told them, 
that, unless they were satisfied of his insanity, it would be their duty to 
find a verdict of guilty. Kvery man is held responsible for his acts by 
the law of this country, if he can discern right, from wrong. This subject 
was a few years ago carefully considered by all the judges, and the law 
is clear upon the subject (v). It is true, that learned speculators, in

(*) 11843) I ('. & K. 12!). right from wrong.' Cf. R. v. Riehards, ibid.
(/) In R. v. Davie* |I8T>8|, I K. & F. 00, 87. Crowder, J.. a ease of paroxysm*.

70. ('rompt on, ,1.. said: ‘You must find («) [1848] 3 C. & K. I8â.
that from mental disease he did not know (e) See Maenaughton's cam1, ante, p. 07.
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their writings, have laid it down that men, with a consciousness that 
they were doing wrong, were irresistibly compelled to commit some 
unlawful act(w). But who enabled them to dive into the human heart, 
and see the real motive that prompted the commission of such deeds ? 
It has been urged that no motive has been shown for the commission of 
this crime. It is true that there is no motive apparently but a very 
inadequate one ; but it is dangerous ground to take, to say that a man 
must be insane because men fail to discern the motive for his act. It 
has also been said that the conduct of the prisoner was that of a madman 
in committing the offence at such a time, in the presence of the woman’s 
husband, who had arms within his reach ; but it would be a most dangerous 
doctrine to lay down, that because a man committed a desperate offence, 
with the chance of instant death, and the certainty of future punishment 
before him, he was therefore insane, as if the perpetration of crimes was 
to be excused by their very atrocity ’ (ur).

In R. v. Barton (//), on the trial of a man for the murder of his wife, it 
appeared that he had always treated her and their children with kindness ; 
that they were talking with a neighbour at their door late at night, and 
at four o’clock next morning it was discovered that he had cut the throats 
of his wife and child, and had attempted to commit suicide. When 
questioned, he exhibited no sorrow or remorse for his conduct, but stated 
that ‘ trouble and dread of poverty and destitution had made him do it, 
fearing that his wife and child would starve when he was dead.’ lie 
said he had conte suicide for a week past ; he had not had any
quarrel with his wife, and that, having got out of bed to destroy himself, 
the thought had first come into his head to kill his wife and child : he 
had first attacked her whilst she was asleep in bed ; she got awav om 
him, and rushed to the window ; he then killed the child, and zing 
his wife, pulled her backwards to him, and cut her throat ; he nr tried 
to cut his own throat, but his powers failed him, and he did not tcceed, 
though he wounded himself severely. This narrative, com with a 
knowledge of the prisoner’s private circumstances, induced surgeon 
to form the opinion that the prisoner, at the time he committed the act, 
had not, in consequence of an uncontrollable impulse, to which all human 
beings are subject, any control over his conduct. The desire to inflict 
pain and injury on those previously dear to the prisoner, was in itself a 
strong symptom of insanity, and the impossibility of resisting a sudden 
impulse to slay a fellow-being, was another indication that the mind 
was insane. There was not necessarily a connection between homicidal 
and suicidal monomania, though it would be more likely that a mono­
maniac who had contemplated suicide should kill another person, than 
for one who had not entertained any such feelings of hostility to his own 
existence. Monomania was an affection, which, for the instant, com­
pletely deprived the patient of all self-control in respect of some one 
particular subject which is the object of the disease. The prisoner had

(«’) See Steph. IHg. O. Law (Oth ed.), 
m l. 28(c). Mercier, Criminal Responsibility, 
(Oxford, 1900). Rail. Rap. 1908 (e. 4202). 
p. 141. 1 Bishop American C'r. L. hs. 383

(/»). 387. 388.
{*) But see R. v. Jefferson, 72 J.P. 407 ; 

I <'r. App. It. Of».
(//) 118481 3 Cox, 27f>.
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no delusion, and his reasoning faculties did not seem to be affected ; but 
lie had a decided monomania evincing itself in the notion that he was 
coming to destitution. For that, there was some foundation in fact ; 
but it was the surgeon’s decided opinion that the prisoner was in an 
unsound state of mind at the moment he cut his wife’s throat. On the day 
before, the prisoner had had his razor sharpened, saying he wanted it to 
give to some friend ; and the prisoner had suffered a severe pecuniary 
loss not long before, and it had produced a decided effect upon his mind, 
giving rise to the most gloomy anticipations on account of his wife and 
family. Parke, B., told the jury that the only question was whether, 
at the time the prisoner inflicted the wound on his wife, ‘ he was in a state 
of mind to be made responsible to the law for her murder. That would 
depend upon the question, whether he, at the time, knew the nature and 
character of the deed he was committing, and, if so, whether he knew 
he was doing wrong in so acting. This mode of dealing with the defence 
of insanity had not, he was aware, the concurrence of medical men ; 
but he must, nevertheless, express his decided concurrence with Rolfe, 
B.’s views of such cases (z), that learned judge having expressed his 
opinion that the excuse of an irresistible impulse co-existing with the 
full possession of reasoning powers might be urged in justification of 
every crime known to the law for every man might be said, and truly, 
not to commit any crime except under the influence of some irresistible 
impulse. Something more than this was necessary to justify an acquittal 
on the ground of insanity, and it would therefore be for the jury to sav 
whether, taking into consideration all that the surgeon had said, which 
was entitled to great weight, the impulse, under which the prisoner had 
committed this deed, was one which altogether him of the
knowledge that he was doing wrong. Could he distinguish between 
right and wrong ? Reliance was placed on the desire to commit suicide, 
but that did not always evidence insanity. And here the prisoner was 
led to attempt his own life by the pressure of a real substantial fact clearly 
apparent to his perceptive organs, and not by any unsubstantial delusion. 
The fact, however, must be taken into the account, for it might have had 
a serious effect on the mind of the prisoner, as also the absence of any 
attempt to escape from justice, and the want of all sense of sorrow and 
regret immediately after the death of his wife, contrasted with his more 
natural state of mind afterwards, when he felt and expressed regret and 
sorrow for his act. These circumstances ought all to be taken into con­
sideration ; but it was difficult to see how they could establish the plea 
of insanity in a case where there was a total absence of all delusion ’ (a).

In R. v. Burton (b), the prisoner, a youth of eighteen, at first pleaded 
guilty to an indictment for murder; the judge warned him that this 
would not affect his fate ; his counsel said he was insane, and desired to 
be hung ; the prisoner, however, with apparently perfect intelligence, 
retracted his plea, and pleaded not guilty. The deceased, a boy, had 
been found with his throat cut, and the prisoner gave himself up, and 
admitted the act, recounting all the circumstances with perfect intelligence;

(:) Expressed in R. v. Stokes, utile,
p. 71.

(«) Verdict guilty.
(b) 11 HIM] 3 F. & F. 772.
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and it did not appear that there was any ill-will to the boy, and the 
prisoner had said, ‘ I had no particular ill-feeling against the boy, only 
I had made up my mind to murder some one.’ He added that he had 
wiped his hands and the knife. Afterwards he said that it was well for 
a Mr. C. that he had left Chatham, for he had prosecuted him, and he had 
made up his mind to murder him when he came out of gaol. Evidence 
was given on behalf of the prisoner of strange conduct, and a surgeon 
proved that on two occasions he had sent the prisoner’s mother to a 
lunatic asylum : she was low and desponding, and attempted suicide. 
The prisoner’s brother was of weak intellect. On two occasions he had 
attended the prisoner, and said he believed he was labouring under what, 
in the profession, would be considered as moral insanity ; that is, he 
knows perfectly well what he is doing, but has no control over himself. 
By the moral feelings he meant the propensities which may be diseased, 
while the intellectual faculties are sound ; and that, having heard the 
evidence, in his opinion, it was reasonable to believe that there must in 
the prisoner’s case be some derangement of the brain, some deviation 
from the normal condition of the brain. On cross-examination, he 
stated that he believed the prisoner knew what he was doing, but that 
an impulse came upon him, which he could not control ; and he adopted 
an opinion of Dr. Winslow that no man could commit suicide in a state 
of sanity. He believed the prisoner had no proper control over his actions, 
lie had a knowledge of right and wrong, but could not control his actions. 
Evidence on the part of the Crown was given to shew that the prisoner 
was sane. Wightman, .1., said that ‘ in Macnaughton’s case (c) the judges 
laid down the rule to be that there must, to raise the defence, be a defect 
of reason from disease of the mind, so as that the person did not know 
the nature and quality of the act he committed, or did not know whether 
it was right or wrong. It was not mere eccentricity of conduct which 
made a man irresponsible for his acts. The medical man called for the 
defence had defined homicidal mania to be a propensity to kill, and 
described moral insanity as a state of mind under which a man, perfectly 
aware that it was wrong to do so, killed another under an uncontrollable 
impulse. This seemed to be a most dangerous doctrine, and fatal to the 
interests of society and security of life. The question was whether such 
a theory was in accordance with law. The rule, as laid down by the 
judges, was quite inconsistent with such a view ; for it was, that a man 
was responsible for his actions if he knew the difference between right 
and wrong. It was urged that the prisoner did the act in order to be 
hanged, and so was under an insane delusion ; but what delusion was 
he under l. So far from it, it showed that he was quite conscious of the 
nature of the act and its consequences. He was supposed to desire 
to be hanged, and in order to attain the object committed murder. That 
might show a morbid state of mind, but not delusion. Homicidal mania, 
again, as described by the witnesses for the defence, showed no delusion ; 
it merely showed a morbid desire for blood. Delusion meant the belief 
in what did not exist. The question for the jury was, whether the prisoner 
at the time he committed the act was labouring under such a species of

(c) Ault-, |>. 07 11 mu
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insanity as to be unaware of the nature, the character, or the consequences 
of the act he committed. In other words, whether he was incapable of 
knowing that what he did was wrong.’

In R. v. Town ley (d) on an indictment for murder, it appeared that 
the prisoner had been engaged to the deceased, but her friends disapproved, 
and the engagement was broken off, but renewed afterwards. However, 
the deceased formed an attachment for another, and wrote to the prisoner 
to break off the engagement ; and he wrote three very sensible letters 
in reply to hers, that he would not stand in her way if she was resolved 
to part with him, but that he should prefer to have an interview with 
her, and to hear her determination from her own lips. Accordingly 
he went to the place where she lived, and they were seen together, and 
she was afterwards found with her throat cut in three places. The 
prisoner came up and assisted to carry her to the house, repeatedly stating 
that he had done it, and should be hanged for it. He said also, ‘ Poor 
Bessie ! you should not have proved false to me/ He told her grand­
father, who asked what was amiss, ‘ It is your granddaughter, Betsy, 
murdered. She has deceived me, and the woman that deceives me 
must die/ The prisoner behaved throughout with apparent indifference, 
and, on the arrival of the police, said that he wished to give himself up 
for murdering the young lady ; and added, * I am far happier now I have 
done it than 1 was before, and I trust she is.’ Evidence was given that 
there had been insanity in the family, and Dr. Winslow stated that he had 
seen the prisoner. ‘ 1 talked to him largely on the subject of the crime, 
and 1 am of opinion that at the present moment he is a man of deranged 
intellect. He told me he did not recognise he had committed any crime 
at all, neither did he feel any degree of pain, regret, contrition, or remorse 
for what he had done. 1 endeavoured to impress on his mind the serious 
nature of the crime he had committed. He repudiated the idea of its 
being a crime either against God or man, and attempted to justify the 
act, alleging that he considered Miss Goodwin as his own property ; that 
she had been illegally wrested from him by an act of violence ; that he 
viewed her in the light of his wife, who had committed an act of adultery ; 
and that he had as perfect a right to deal with her life as he had with any 
other description of property, as the money in his pocket, &c. I 
endeavoured to prove to him the gross absurdity of his statement and 
the enormity of his offence : he replied, “ Nothing short of a miracle can 
alter my opinions.” The expression that Miss Goodwin was his property 
was frequently repeated. He killed her, he said, to recover property 
which had been stolen from him. I could not disturb this, as I thought, 
very insane idea. 1 said, “ Suppose anyone robbed you of a picture, 
what course would you take to recover it ? ” He said he would demand 
its restitution, and if it were not granted, he would take the person’s life 
without compunction. 1 remarked that he had no right to take the law 
into his own hands ; he should have recourse to legal measures to obtain 
restitution. He replied that he recognised the right of no man to sit in 
judgment upon him ; he was a free agent ; and as he did not bring himself 
into the world by any action of his own, he had perfect liberty to think

(</) | I8ti3| :i F. & F. s:t!i.
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and act as he pleased, irrespective of anyone else. I regard these expres­
sions as evidence of a diseased intellect. He said he had been for some 
weeks under the influence of a conspiracy ; there were six conspirators 
plotting against him, with a view to destroy him, with a chief conspirator 
at their head. This conspiracy was still going on while he was in prison, 
and he had no doubt that, if he were at liberty, they would continue their 
operations against him, and in order to escape their evil purposes he 
would have to leave the country. He became much excited, and assumed 
a wild, demoniacal aspect. I am satisfied that aspect was not simulated.' 
On cross-examination he said, ‘ 1 have no doubt he knows that these 
opinions of his arc contrary to those generally entertained, and that, if 
acted upon, they would subject him to punishment. 1 should think 
that he would know that killing a person was contrary to law, and wrong 
in that sense. 1 should think, from his saying he should be hanged, that 
he knew he had done wrong. His moral sense was more vitiated than 
I ever found that of any other human being. His opinions were pretty 
much those of atheists, but he was beyond atheism. He seemed incap­
able of reasoning correctly on any moral subject. He denied the existence 
of a God and of a future world, lie said it was a matter of perfect in­
difference whether he was dead or alive." Martin. B.. told the jury that 
what the law meant by an insane man was, a man who acted under delu­
sions. and supposed a state of things to exist which did not exist, and 
acted thereupon. A man who did so was under a delusion, and a person 
so labouring was insane. In one species of insanity the patient lost his 
mind altogether, and had nothing but instinct left. Such a person 
would destroy his fellow-creatures, as a tiger did his prey, bv instinct only. 
A man in that state had no mind at all, and therefore, was not criminally 
responsible. The law, however, went farther than that. If a man 
labouring under a delusion <1 id something of which he did not know the 
real character something of the effect and consequences of which he 
was ignorant he was not responsible. An ordinary instance of such 
delusion was where a man fancied himself a king, and treated all around 
him as his subjects. If such a man were to kill another under the sup­
position that he was exercising his prerogative as a king, and that he was 
called upon to execute the other as a criminal, he would not be responsible. 
The result was, that if the jury believed that at the time the act was 
committed the prisoner was labouring under a delusion, and believed 
that he was doing an act that was not wrong, or of which he did not know 
the consequences, he would be excused. If, on the other hand, he well 
knew that his act would take away life that that act was contrary to 
the law of God, and punishable by the law of the land he was guilty of 
murder. In his opinion the law was best laid down by Le Blanc, in 
Bowler's case (e), who told the jury that it was for them to determine 
whether the prisoner, when he committed the offence, was incapable of 
distinguishing right from wrong, or under the influence of any illusion 
which rendered his mind at the moment insensible of the nature of the 
act he was about to commit ; since in that case lie would not be legally 
responsible for his conduct. On the other hand, provided they should

(e) Ante, p. Ii4.
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bo of opinion that when he committed the act lie was capable of dis­
tinguishing right from wrong, and not under the influence of such an 
illusion as disabled him from discerning that he was doing a wrong act, 
he would be amenable to justice. After noticing other cases, Martin, B., 
told the jury that they must judge of the act by the prisoner’s statements 
and bv what he did at the time. Unless they were satisfied and it was 
for the prisoner to make it out that he did not know the consequences 
of his act, or that it was against the law of God and man, and would 
subject him to punishment, he was guilty of murder. The prisoner’s 
letters appeared to be as sensible letters as ever he had read. Again, 
the reason the prisoner gave for his act was, * She should not have proved 
false to me.' Now, if his real motive was that he conceived himself to 
have been ill-used, and either from jealousy of the man who was preferred 
to him, or from a desire of revenge upon her, committed the act, that 
would be murder. Those were the very passions which the law required 
men to control ; and if the deed was done under the influence of those 
passions, there was no doubt it was murder. The prisoner’s expression, 
that he should be hanged for it, indicated that he knew the consequences 
of his act. Another reason he gave for what he had done was, ‘ The 
woman who deceives me must die.’ If a young lady promised to marry 
a man. and then changed her mind, it might be truly said that she de­
ceived him ; but what would be the consequences to society if men were 
to say every woman who treated them in that way should die, and were to 
carry out those views by cutting their throats ( The prisoner claimed 
to exercise the same power over a wife as he could lawfully exercise over 
a chattel ; but that was not a delusion, nor like a delusion. It was the 
conclusion of a man, who had arrived at results different from those 
generally arrived at, and contrary to the laws of God and man ; but 
it was not a delusion. It had been said by one of the witnesses that the 
prisoner did not know the difference between good and evil. If that 
was a test of insanity, many men were tried who did not know that 
difference. In truth, it was no test at all. The idea of a conspiracy was 
a delusion, but the mere setting himself up against the law of God and 
man was not a delusion at all. The question for the jury was. Was the 
prisoner insane, and did he do the act under a delusion, believing it to 
be other than it was ? If he knew what he was doing, and that it was 
likely to cause death, and was contrary to the law of God and man, and 
that the law directed that persons who did such acts should be punished, 
he was guilty of murder.

In It. v. Haynes (/), a trial for murder of a woman, the prisoner 
appeared to have been on the most intimate terms with the deceased. 
No motive was assigned for the murder. The prisoner having seduced 
a young woman under a promise of marriage, which he had been unable 
to fulfil, his reason had been much affected by it. Bramwell, B., read 
the opinion of the judges in the House of Lords to the jury, and then said, 
‘ It has been urged that you should acquit the prisoner on the ground 
that, it being impossible to assign any motive for the perpetration of the 
offence, he must have been acting under what is called a powerful and

(/) [I860] 1 F. & F. 666.
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irresistible influence, or homicidal tendency. But the virvumstances of 
an act being apparently motiveless, is not a ground from which you can 
safely infer the existence of such an influence. Motives exist unknown 
and innumerable, which might prompt the act. A morbid and restless, 
but resistible, thirst for blood, would itself be a motive urging to such 
a deed for its own relief ( /'/ ). But if an influence be so powerful as to be 
termed irresistible, so much the more reason is there why we should not 
withdraw any of the safeguards tending to counteract it. There are 
three powerful restraints existing, all tending to the assistance of the 
person who is suffering under such an influence, the restraint of religion, 
the restraint of conscience, and the restraint of law. But if the influence 
itself be held a legal excuse, rendering the crime dispunishable, you at 
once withdraw a most powerful restraint —that forbidding and punishing 
its perpetration. We must return, therefore, to the simple question you 
have to determine—did the prisoner know the nature of the act he was 
doing, and did he know that he was doing what was wrong ?'(</)

In R. v. Layton (/*), a trial for murder, the prisoner and his wife 
were walking along a road, and he had been for some time chiding 
her. He then fired a pistol at her and she fell ; and he pulled her 
up, and they proceeded a few yards, when he pushed her down, and 
inflicted a second wound on her throat with a knife. He then got over a 
hedge into a field, and ran some distance, until he was overtaken by a 
person who had seen the woman fall. The prisoner wiped the blood off his 
hands, saying he had met with a misfortune and cut his finger. He 
would not tell what he had done with the pistol and knife, but said,

I did it. 1 intended to do it, and that will put an end to it. I have 
been unhappy since Christmas.’ When he shot and cut his wife, 
he must have known that persons were within a short distance, having 
just before met them. He had threatened to murder his wife, 
before, and on the day before he was heard sharpening a knife, 
and the wife was afterwards seen running out of the house, followed 
by the prisoner with a knife similar to one found near the place where 
the murder was committed. The prisoner had been in gaol for debt 
for two months in the early part of the year, and had been unfortunate 
in building speculations. Several witnesses called for the prisoner 
stated that they believed that the prisoner was not in his right 
mind, and proved sundry statements made by him as to his property 
and other matters, which were alleged to be delusions, and that his 
conduct had been strange, and his manner greatly excited. For the 
prosecution, witnesses were called to prove that he was sane, and had 
acted in matters of business in a rational manner, liolfe, B., told the 
jury that insanity was the most difficult question which could engage 
the attention of any tribunal. It was difficult to define it in words, 
or even in idea. The opinion of the judges was taken by the House of 
Lords a few years back, as to what was to constitute a definition of 
insanity, and it created very great difficulty, but after great and anxious 
deliberation, they came to the conclusion that the old description was

(ff) In homicide cases it is intent and Ellwood [1908]. I Cr. App. R. 181 (C.C.A ). 
not motive which is crucial. R. v. Dixon (7) Cf. R. v. Brough, 2 F. & F. 88811.
I I889j, 11 Cox. 311. Montague Smith,R. v. (A) [ 184V] 4 Cox, 14V.
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the best, viz., that insanity should constitute a defence only when a 
party was in such a state of mind arising from disease as to be incapable 
of deciding between right and wrong ; but that this definition was 
imperfect, as all definitions must be, and would require to be modified 
with reference to each particular case. Applying that law to the present 
case, what the jury had to consider was, whether the evidence was such 
as to satisfy them that at the time the act was committed by the prisoner, 
he was incapable of understanding right from wrong, as that he could 
not appreciate the nature of the act he was committing. Perhaps it 
would be going too far to sav that a party was responsible in every 
case where he had a glimmering knowledge of what was right and wrong. 
In cases of this description, there was one cardinal rule which should 
never be departed from, viz., the burden of proving innocence rested 
on the accused. Every man committing an outrage on the person or 
propert y of another, must be, in the first instance, taken to be a responsible 
being. Such a presumption was necessary for the security of mankind. 
A man going about the world, marrying, dealing, and acting as if he 
were sane, must be presumed to be sane till he proves the contrary. 
The question, therefore, would be, not whether the prisoner was of 
sound mind, but whether he had made out to their satisfaction that 
lie was not of sound mind. They might arrive at the conclusion, from 
the nature of his conduct and acts up to the time of the act in question, 
or shortly preceding it, that he was insane ; though he was not capable 
of proving it by positive testimony, as such was the nature of the mind, 
that it might be one minute sane, and the next insane, and therefore 
it might be impossible for a party to give positive evidence of its condition 
at the particular moment in question. The conclusion seemed irresistible, 
that the prisoner was to some extent labouring under a delusion, but 
he was not exempt from responsibility because he was labouring under 
a delusion as to his property, unless that had the effect of making him 
incapable of understanding the wickedness of murdering his wif<\ But 
when that was the question they had to consider, he could not say that 
it was altogether immaterial that he was insane on one point only (i). 
Indeed his insanity on that point might guide them to a conclusion as 
to his sanity on the point involved in this case, and, in this view of the 
matter, there were two circumstances in the evidence of great importance : 
these were, the want of motive for the commission of the crime, and 
its being committed under circumstances which rendered detection 
inevitable. They could come to no other conclusion than that the 
prisoner had taken away the life of his wife, and that this was murder, 
unless he had satisfied them that he was not capable at the time of 
appreciating his acts (j).

(i) Qutrre, omit ‘ only,’ which seems in­
consistent with the context.

0) Cf. R. v. Law [I8t>2|, ■> F. & F. 830. 
In R. r. Leigh [1800), 4 F. & F. 915, where 
on the trial of an indictment for murder, 
insanity was set up as a defence, Erie, C.J., 
said, 1 The question was, whether the 
prisoner was or was not responsible when 
lie committed the act, not whether he was

not guilty on the ground of insanity ; that 
was an issue far too vague, indefinite, and 
undefined. The issue was, whether or not 
when he did the act, he was legally respon­
sible ; in other words, whether he knew its 
nature, and knew that it was wrong. The 
distance, indeed, between the extreme 
points of manifest mania and perfect sense 
was great, but they approach by gradual
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It is usual but not essential in a question of insanity to call medical 
witnesses or lunacy experts (Æ).

In It. v. Wright (l), on a trial for murder, the prisoner was at 
but a question was reserved as to whether the evidence of a medical 
man was properly admitted. He volunteered his evidence, and wished 
to give his opinion upon the evidence as to the state of the prisoner’s 
mind at the time the act was done ; and he was allowed so to do. The 
judges did not come to any formal resolution ; but they all thought 
that in such a case a witness of medical skill might be asked, whether 
in his judgment such and such appearances were symptoms of insanity, 
and whether a long fast, followed by a draught of strong liquor, was likely 
to produce a paroxysm of the disorder in a person subject to it ? and 
that by such questions the effect of his testimony might be got in an 
unexceptionable manner. Several of the judges doubted whether the 
witness could be asked on the very point which the jury were to decide ; 
viz., whether, from the testimony given in the case, the act with which 
the prisoner was charged was, in his opinion, an act of insanity ? In 
It. v. Kearle(w),a case of malicious wounding, where it was proposed 
to call a physician who had heard the whole evidence, to give his opinion 
as to the insanity of the prisoner, Park, J., after referring to the pre­
ceding case, allowed the physician to be asked whether the facts and 
appearances proved shewed symptoms of insanity.

In R. v. Frances (n), where the defence to an indictment for murder 
was that the prisoner was insane at the time he committed the act, and 
witnesses were called to prove that insanity had existed in many members 
of the prisoner’s family and that he had been insane for three years, a 
physician, who had been in court during the whole trial, was asked 
by the counsel for the prosecution ‘ whether, from all the evidence he 
had heard, both for the prosecution and defence, he was of opinion 
that the prisoner, at the time he did the act, was of unsound mind ? ’ 
and the opinion of the judges in answer to the fifth question in 
Macnaughton’s case (o) was cited in support of the question. Alderson, 
It., and Vresswell, J., held that the question ought not to be put. The 
proper mode is to ask what are the symptoms of insanity, or to take 
particular facts, and assuming them to be true, to ask whether they 
indicate insanity. To take the course suggested is really to substitute 
the witness for the jury, and allow him to decide upon the whole case. 
The jury have the facts before them, and they alone must interpret 
them by the general opinions of scientific men (p).

st ops and alow degree. The law, however, 
«Iid not aay that, when any degree of in­
sanity existed, the party was not respon­
sible, hut that when lie was in a state of 
mind to know the distinction between right 
and wrong, and the nature of the act he 
committed, ho was responsible.' See also 
R. r. Southey [1866], 4 F. & F. 864.

(le) R. v. l)art, 14 Cox, 143.
(/) (1823) R. ft R. 466.
(m) |I831] I M. & Rob. 75. 
in) 4 Cox, 67.
(o) Ante., p. 67.

(/>) Cf. R. v. Burton, ante, p. 73. In 
Doe v. Rainbriggc, 4 Cox, 454, the trial of 
an ejectment where the question turned on 
the sanity ef the testator, and a physician 
was asked whether in his opinion, from the 
facts proved in evidence, the testator was 
sane or insane, Campbell, C.J., said the 
witness might give general scientific evi­
dence on the causes and symptoms of 
insanity, but he must not express an 
opinion as to the result of the evidence he 
had heard with reference to the sanity or 
insanity of the testator ; his lordship saying

45
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Where the defence of insanity has been set up, it has been common 
practice to prove that other members of the prisoner’s family have 
been afflicted with insanity ; but it is a matter of fact that insanity 
is often hereditary in a family, and therefore that fact should be proved, 
in the first instance, by the testimony of medical men, and then the 
inquiry whether another member of the prisoner’s family has been insane 
will be legitimate (q).

Where in support of a defence of insanity the prisoner’s counsel 
attempted to quote from ‘ Cooper’s Surgery ’ the author’s opinions on 
the subject, in his address to the jury, on the ground that they were 
the sentiments of one who had studied the subject, and submitted that 
it was admissible in the same way as opinions of scientific men on matters 
appertaining to foreign law ; Alderson, B., said : ' I should not allow you 
to read a work on foreign law. Any person who was properly con­
versant with it might be examined ; but then he adds his own personal 
knowledge and experience to the information he may have obtained 
from books. We must have the evidence of individuals, not their 
written opinions. You surely cannot contend that you may give the 
book in evidence, and if not, what right have you to quote from it in 
your address, and do that indirectly which you would not be permitted 
to do in the ordinary course ? ’ And on its being said that it was cer­
tainly done in Macnaughton’s case, Alderson, B., added, ‘And that shows 
still more strongly the necessity for a stringent adherence to the rules 
laid down for our observance. But for the non-interposition of the 
judge in that case, you would not probably have thought it necessary 
to make this struggle now ’ (r).

The application of the rules and principles laid down in these cases 
to each particular case as it may arise, will necessarily in many instances 
be attended with difficulty ; more especially with regard to the true 
interpretation of the expressions, which state that the prisoner, in 
order to be a proper subject of exemption from punishment on the 
ground of insanity, should appear to have been unable ‘ to distinguish 
right from wrong,1 or to discern ‘ tluit he was doing a wrong act,1 or should 
appear to have been ‘ totally deprived of his understanding and memory1 ; 
as even in Hadfield’s case (s) his expressions when apprehended, that 
‘ he was tired of life,’ that ‘ he wanted to get rid of it,’ and that ‘ he 
did not intend anything against the life of the King, but knew that the 
attempt only would answer his purpose ’ ; seem to shew that he must 
have been aware that he was doing a wrong act, though the degree of 
its criminality might have been but imperfectly presented to him, through 
the morbid delusion by which his senses and understanding were affected. 
But it is clear that idle and frantic humours, actions occasionally unac­
countable and extraordinary, mere dejection of spirits, or even such 
insanity as will sustain a commission of lunacy, will not be sufficient 
to render a person irresponsible for a criminal act. And it seems that

peremptorily that he would not allow n 
physician to be substituted for a jury. The 
verdict was for the plaintiff, which pre­
vented this ruling from being questioned in 
the court above.

VOL. I.

(q) R. V. Tucket, 1 fox, 103, Maule, J. 
R. «-. Atkins. I Cr. App. R. 00.

(r) R. v. (Vouch, I Cox, 04.
(«) Ante, p. 00.

a
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though if there be a total permanent want of reason, or if there be a 
total temporary want of it when the offence was committed, the prisoner 
will be entitled to an acquittal ; yet, if there be a partial degree of reason, 
a competent use of it, sufficient to have restrained those passions which 
produced the crime ; if there be thought and design, a faculty to dis­
tinguish the nature of actions, to discern the difference between moral 
good and evil ; then, upon the fact of the offence proved, the judgment 
of the law must take place (t).

Procedure with reference to insane offenders. At whatever stage 
insanity arises with reference to an alleged offence, its existence is 
treated as a bar to giving the verdict or judgment appropriate in the case 
of a prisoner of unsound mind.

It is stated by the older authorities that, if a man in his sound memory 
commits a capital offence, and before arraignment becomes mad, he 
ought not to be arraigned for it, because he is not able to plead to it with 
that advice and caution that he ought. And if, after he has pleaded, 
he becomes mad, he shall not be tried, as he cannot make his defence. 
If, after he is tried and found guilty, he loses his senses before judgment, 
judgment shall not be pronounced ; and if after judgment he becomes 
of noil-sane memory, execution shall be stayed ; for, had the prisoner 
been of sound memory, he might have alleged something in stay of 
judgment or execution (w).

It is now the practice to bring up the prisoner for arraignment unless 
he is certified to be insane in manner provided by the Criminal Lunatics 
Act, 1884 (v) (47 & 48 Viet. c. (>4). By that Act, s. 2, subsect. (1), 
‘ where a prisoner is certified in manner provided in this section 
to be insane, a Secretary of State may, if he thinks fit, by warrant (w), 
direct such prisoner to be removed to the asylum named in the. warrant, 
and thereupon such prisoner shall be removed to and received in such 
asylum and subject to the provisions of this Act, relating to conditional 
discharge, or otherwise, shall be detained therein, or in any other asylum 
t i which he may be transferred in pursuance of this Act, as a criminal 
lunatic (x) until lie ceases to be a criminal lunatic/ The effect of removal 
under the certificate is to prevent the arraignment or trial of the person 
to whom it relates, until he is remitted to prison for trial under sect. 3 (y).

(/) Per Yorke, Sol.-(ien„ in Earl Ferrers’a 
ease. Ilf St. Tr. 1147. IMS. It. r. Allen, 
Stafford Lent Assizes, 1807. MS., Lawrence, 
.1. Att.-Qcn. v, Pamther, :i Br. Ch. Ci-. 
441 ; 20 E. 1*. 032, per Lord Tlmrlow.

(«) 4 HI. Com. 23. I Hale, 36 See 
Wood-Rent on on Lunacy, 807.

(r) As to the history of legislation with 
reference to criminal lunatics, sec W’ood- 
Kenton on Lunacy. 703.

(w) The warrant may be signed by an 
under-secretary of state (a. 16).

(.r) t.r., as a person for whose safe cus­
tody during the King's pleasure. His 
Majesty or the Admiralty is authorised to 
give order, or a person whom a Secretary 
of State or the Admiralty has, in pursuance 
of any statute, directed to be removed to a

place for the reception of the insane (s. lti). 
The disposal and treatment of criminal 
lunatics is regulated by the Criminal Luna­
tic Asylums Act, 18(10 (23 & 24 Viet. e. 7"»). 
and by ss. 4 10 of the Act of 1884. The 
prisons appointed ah asylums for criminal 
lunatics are R road moor and Parklmrst. 
See St at. It. and Orders Revised (ed. 11104), 
tit. ' Lunatic (K).’

(y) Ex parle Collins, K.R.D. 11811111, noted 
34 L. .1. (newsp.) 132. I’nder the former 
Act on the same subject (27 & 28 Viet. e. 211) 
it was held that a habeas corpus would lie to 
bring up for trial a person sent by Home 
Secretary’s warrant to an asylum after 
committal for trial. It. v. Peacock, 12 
Cox. 21.
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This enactment was passed to deal with cases of persons obviously too 
mad to be arraigned (z).

By subsect. (2), ‘ A person shall cease to be a criminal lunatic if lie is 
remitted to prison, or absolutely discharged in manner provided by this 
Act, or if any term of penal servitude or imprisonment to which he may 
be subject determines.’

By subsect. (3), ‘ where it appears to any two members of the Visit ing 
Committee of a prison that a prisoner in such prison, not being under 
sentence of death, is insane, they shall call to their assistance two legally 
qualified medical practitioners, and such members and practitioners 
shall examine such prisoner and inquire as to his insanity, and after 
such examination and inquiry may certify in writing that he is insane.'

Subsect. (4) provides for an inquiry by the Secretary of State, where 
a prisoner under sentence of death appears to be insane.

By subsect. (5) in convict prisons the power of the section shall be 
exercised by the Directors of Convict Prisons or one of them (a).

By sect. 3, ‘ where it is certified by two legally qualified medical 
practitioners that a person being a criminal lunatic (not being a per­
son with respect to whom a special verdict has been returned, that he was 
guilty of the act or omission charged against him, but was insane at the 
time when he committed the act or made the omission) is sane, a Sec­
retary of State, if satisfied that it is proper so to do, may by warrant direct 
such person to be remitted to prison to be dealt with according to law.

By sect. 16, prison ” means any prison or place of confinement to 
which a person may be committed, whether on remand or for trial, safe 
custody, or punishment, or otherwise under any other than civil process, 
and “ prisoner ” means any person so committed.’

Trial.—By the Trial of Lunatics Act, 1883 (46 & 47 Viet. c. 38) (b), s. 2 
( I ), ‘ where in any indictment or information any act or omission is charged 
against any person as an offence, and it is given in evidence on the trial 
of such person for that offence, that he was insane so as not to be 
responsible according to law for his actions, at the time when the act was 
done or omission made, then if it appears to the jury before whom such 
person is tried, that he did the act or made the omission charged, but 
was insane as aforesaid at the time when he did or made the same, the 
jury shall return a special verdict to the effect that the accused was 
guilty of the act or omission charged against him, but was insane as 
aforesaid, at the time when he did the act or made the omission ’ (/>/>).

(2) ‘ When such special verdict is found the Court shall order the 
accused to be kept in custody as a criminal lunatic, in such place and 
in such manner as the Court shall direct till His Majesty's pleasure

(-) See R. Dwerryhouse, 2 Cox. 44(5. 
(«) Now tho prison commissioners : see 

l’rison Act, 1808(151 & 62 Viet. e. 41), «. I.
(b) This Act superseded the provisions 

of 30 & 40 Geo. III. c. 04, s. 1, as to acquit­
tal on the ground of insanity, and detention 
of the accused or insane during the King's 
pleasure. The superseded enactment ap­
plied only to treason, murder and felony. 

Act like 30 A 40 ( Seo. III. e.

s. 2 (post, p. 84), applies to all offences tried 
on indictment.

(lib) See R. r. Harding. I (V. App. R. 210: 
2fi T. L R. 130. When on a criminal appeal 
the appellate court consider that the 
appellant was insane. &c.t they may quash 
the sentence and make an order as on a 
spocial verdict. 7 Kdw. VII. c. 23, s. 5 (4). 
R. »\ .leffeison. 72 .I P 1(57 : I Cr App. 
R. 0.Y
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«hall be known, and it shall be lawful for His Majesty thereupon and 
from time to time, to give such order for the safe custody of the said 
person during pleasure, in such place and in such manner as to His 
Majesty may seem fit ’ (c).

When the questions of fitness to plead and take trial have not been 
decided on arraignment they are dealt with by the jury with the question 
of criminal responsibility (d).

Under the law prior to this Act, if the jury were of opinion that the 
prisoner did not in fact do all the acts necessary in law that the law 
requires to constitute the offence charged, supposing the prisoner had been 
sane, they must find him not guilty generally, and the Court have no power 
to order his detention, although the jury should find that he was in fact 
insane. Where, therefore, on an indictment for treason, which stated, 
as an overt act, that the prisoner discharged a pistol loaded with powder 
and a bullet, the jury found that the prisoner was insane at the time 
when he discharged the pistol, but whether the pistol was loaded with 
ball or not there was not satisfactory evidence, the Court expressed a 
strong opinion that the case was not within the statute (c).

Under the Act of 1883, the jury find that the accused did the act or 
made the omission charged as an offence and then proceed to negative 
the defendant's responsibility according to law for his actions.

Where a prisoner’s counsel set up the defence of insanity for him, 
and the prisoner objected to that defence, asserting that he was not 
insane, he was allowed to suggest questions to be put to the witnesses 
for the prosecution, to negative the supposition that he was insane ; and 
the judge, at the request of the prisoner, allowed additional witnesses to 
be called on his behalf for the same purpose (/).

Indictment. If the acts proved to have been done by the prisoner 
be such as would have amounted to the crime charged, if they had been 
done by a person of sane mind, the grand jury are bound to find a true 
bill (f/). The acts next to be cited do not apply to the grand jury.

Arraignment. Bv the Criminal Lunatics Act, 1800 (h), 30 & 40 
Geo. III. c. 04, s. 2, 4 if any person indicted for any offence shall be insane, 
and shall upon arraignment be found so to be by a jury lawfully impanelled 
for that purpose, so that such person cannot be tried upon such indictment 
or if upon the trial of any person so indicted, such person shall appear to 
the jury charged with such indictment to be insane (t), it shall be lawful 
for the Court, before whom any such person shall be brought to be

(c) Submit. (4) applies to persons in 
respect of where a special verdict is found, 
the statutes applying to persons acquitted 
on the ground of insanity. The enact­
ments then existing are repealed 3 & 4 
Viet. e. 54, s. 7, by 47 & 48 Viet. c. Ii4, ante,
р. 82, ami 25 & 20 Viet. c. 80, s. 15, by 
s. 342 of the Lunacy Act, 1800 (53 Viet.
с. 5); and the detention of such persons is 
now regulated by the Acts of 1800 and 
1884, ante, p. 82, note (j-).

(d) K. r. Southey, 4 F. & F. 804. 30 & 
40 (ieo. III. c. 04, s. 2, infra.

M H. i'. Oxford, 0 <’. & l\ 525 ; 4 St. 
Tr. (N. S.) 407, Denman, C.J., Alderson,

It., and Patteson, J.
(/) IL v. Pearce, 0 C. & P. 007, ltosan- 

quet, ,1. For numerous un reported deci­
sions on the same point, see Wood-Renton 
on Lunacy, 800.

(ij) R. v. Hodges, 8 ('. & P. 105, Alder-

(À) Passed duly 28. 1800. See Had- 
field’s case, ante, p. 00. S. 1 is super­
seded by 40 & 47 Viet. c. 38, s. 2, ante, p. 83.

(<) R. r. Little, R. & R. 430. and MS., 
Ray Icy, d. There is no appeal against a 
finding under this sc't inn negativing in­
sanity. R. v. delTerson, 72 J.P. 407. Ex 
parte Finery [1000], 2 K. It. 81 80.
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arraigned or tried an aforesaid, to direct such finding to be recorded, and 
thereupon to order such person to be kept in strict custody till I lis Majesty’s 
pleasure shall be known ’ : ‘ and if any person charged with any offence 
shall be brought before any Court to be discharged for wn ' Tosecution, 
and such person shall appear to be insane, it shall be lawful for such 
Court to order a jury to be impanelled to try the sanity of such person ; 
and if the jury so impanelled shall find such person to be insane, it shall 
be lawful for such Court to order such person to be kept in strict custody, 
in such place, and in such manner as to such Court shall seem fit. until 
His Majesty’s pleasure shall be known. And in all cases of insanity 
so found it shall be lawful for His Majesty to give such order for the safe 
custody of such person so found to be insane during his pleasure, and 
in such manner as to His Majesty shall seem fit ’ (/).

The prisoner was indicted for assaulting one E. Earl, and beating 
her with intent to murder her. The jury found specially that he was 
insane at the time of committing the offence, and also at the time of the 
trial, and that they acquitted him on account of such insanity, and 
the judge ordered him to be kept in custody accordingly. The judges 
were unanimously of opinion that sect. 2 applied to all offences, including 
misdemeanors,—and that though mere insanity at the time of the offence 
would not have warranted an order, yet insanity found at the time of the 
trial did warrant it (//).

By the Criminal Law Act, 1827 (7 & 8 Geo. IV. c. 28, s. 2), if any 
person, being arraigned upon or charged with any indictment or informa­
tion for treason, felony, piracy, or misdemeanor, shall stand mute of 
malice, or will not answer directly to the indictment or information, 
in every such case it shall be lawful for the Court, if it shall so think fit, 
to order the proper officer to enter a plea of ‘ not guilty ’ on behalf of such 
person ; and the plea so entered ‘ shall have the same force and effect as 
if such person had actually pleaded the same.’

When a prisoner on arraignment stands mute the proper course is, 
To swear a jury (k) to determine— 1. Whether the prisoner is mute of malice 
or by the visitation of God : 2. Whether he is able to plead : 2. Whether 
lie is sane or not : on which issue the question is. whether he is of sufficient 
intellect to comprehend the course of the proceedings on the trial so as 
to be able to make a proper defence (/). In R. v. Thompson (m), where 
the prisoner being deaf and dumb, but able to read, the indictment was 
handed to him with the usual questions written upon paper, and he wrote 
his plea on paper. The jurors’ names were then handed to him, with the 
question, ‘ whether he objected to any of them ? ’ and he wrote for answer, 
* No.’ The judge’s note of the evidence of each witness was handed to

0) See Criminal Lunatic Asylums Act. 
IStiO (23 & 24 Viet. o. 75), and Criminal 
Lunatics Act, 1884 (47 & 48 Viet. c. 84). 
ss. 4- la.

Hi) K. V. Little, R. A R. 430, and MS. 
Hay ley, J.

(*) In R. r. Goode, 7 A. & E. 530, the 
jury wore sworn in haec verba, 1 You shall 
diligently inquire and true presentment 
make for and on behalf of our Sovereign 
Lady the Queen whether J. G., the defend­

ant, he insane or not, and a true verdict 
given to the best of your understanding, so 
help you God.’

(!) R. r. Pritchard, 7 C. A P. 303, Alder 
son, B., where the jury were sworn sepa­
rately on each of the three issues, approved 
in Ex parle Emery [1009], 2 K. II. 81. See 
R. e. Dyson, 7 C. & P. 305n. ; 1 Lew. 04, 
Parke, It., where a form of oath for the in­
terpreter is given.

(m) 2 Lew. 137.

22
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him, and he was asked in writing, if he had any question to put. In R. v. 
Whitfield (n), a ease of misdemeanor, after a jury had found that the 
prisoner was mute by the visitation of God, but was of sound mind, his 
counsel was permitted to plead not guilty for him, and the trial proceeded 
in the usual manner, and the evidence was not interpreted to the prisoner. 
Where a prisoner, on being brought up to be arraigned, stands mute or 
it appears questionable whether he be sane or not, the proper course is 
to swear a jury to try the question, as it is for them and not for the Court 
to decide whether the prisoner stands mute of malice, or is insane (a). 
Where the verdict is mute of malice, a plea of not guilty is entered, and 
the trial proceeds (p).

Where the defendant does not stand mute, but his mental condition 
comes into question at the trial, the procedure is regulated by the 
Act of 1800, and a jury should be impanelled on arraignment to 
determine questions 2 or 3, supra.

If a prisoner have not at the time of the trial, from the defect of 
his faculties, sufficient intelligence to understand the nature of the 
proceedings against him, the jury ought to find that he is not sane, and 
upon such finding he may be ordered to be kept in custody (7).

Where a prisoner, indicted for uttering seditious words, upon arraign­
ment shewed symptoms of insanity, and an inquest was forthwith taken 
under the statute, it was held that the jury might form their judgment of 
the state of the mind of the prisoner from his demeanor while the inquest 
was being taken, and might thereupon find him to be insane without any 
evidence being given as to his present state ; and that it was unnecessary 
to ask him whether he would cross-examine the witnesses or offer any 
remarks or evidence, as that would lie a useless prolongation of a painful 
proceeding (r). So the jury may take into consideration both the con­
duct of the prisoner in their presence and the evidence given (a).

Where on a prisoner being arraigned, his counsel stated that he was 
insane, and a jury was sworn to try whether he was so or not, Williams, 
held that the counsel for the prosecution should call his witnesses to shew 
that the prisoner was sane and capable of pleading ; as this was not so 
much an issue joined as a preliminary inquiry for the information of the 
Court (t). Rut in a similar case. Cress well, .1., held, notwithstanding the 
preceding case, that, as the presumption is that a man is sane, if the 
prisoner's counsel suggested that he was insane, he must give evidence 
of the fact (w).

(#1) 3 it K. 121, William-, «I.
(/>) K. v. Israel, 2 Cox, 21)11.
(/*) K. r. iSchleter, 10 Cox, 400. As lo 

former procedure, see I Hawk. e. I, ». 4 ; 
K. »'. Ley, I Lew. 230, Mullock. B. ; Bac. 
Alir. Idiot (B): I Hale. 33, 35, 3ti ; Somer­
ville's case, I And. 107 ; I Sav. 50, 50 : 
Fust. 40; Kel. (,!.). 13; I Lev. 01 ; I Sid. 72.

(7) R. t\ Dyson, 7 C. & 1\ 305n. 1 Lew.
04, Parke, B. See a number of unreported 
cases collected in Wood-Ren ton on Lunacy, 
808, 800.

(r) R. v. Goode, 7 A. & E. 530.
(«) R. r. Davies 11853], 0 Cox. 320.
(.*) R. t\ Davies, 3 C. & K. 328.

(«) R. v. Turton, 0 Cox, 385. It is said 
in the old authorities that if a person in a 
frenzy happens by oversight, or by means 
of the gaoler, to plead to his indictment, 
and is put upon his trial, and it appears to 
the Court upon his trial that he is mad, the 
judge in his discretion may discharge the 
jury of him and remit him to gaol to lie 
tried after the recovery of his understand­
ing, especially where any doubt appears 
upon the evidence touching his guilt, and 
this in favorem vitas; and that if then* is 
no colour of evidence to prove him guilty, 
or if there is pregnant evidence to prove his 
insanity at the time of the fact committed,
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The prisoner being arraigned on two indictments for murder, and 
having with apparent intelligence pleaded to one and declined to plead 
to the other, the plea of not guilty was entered for him with the assent of 
his counsel. The case was then opened, and the first witness examined, 
and it was then set up by his counsel that he was insane and not in a fit 
state to be tried. It was held that the proper time for making that sugges­
tion was before the prisoner pleaded, and that, had it then been made, a 
jury should have been impanelled to try the question whether he was 
sane and in a fit state to be tried ; but that, as the trial had been begun, 
and it would be manifestly inconvenient to recommence the trial of the 
collateral issue, and as, moreover, it appeared that the evidence as to the 
prisoner's present sanity was very much mixed up with the general ques­
tion of his sanity, it was open to the Court, under the Trial of Lunatics 
Act, 1800 (v)t to take the whole of the evidence, and then leave to the 
jury both questions as to the prisoner’s state of mind at the time of the 
act, and at the time of trial (*#•).

A person deaf and dumb from four years of age was indicted for 
larceny from the person, and not answering when called upon to plead, 
the jury found the prisoner ‘ mute by the visitation of Cod.’ The Court 
then ordered a plea of ‘ not guilty ’ to be entered, and the trial to proceed. 
A relation of the person, who could in some degree communicate with 
the prisoner by means of signs, was sworn to interpret the nature of the 
proceedings and the evidence, and the Court assigned counsel to 
the prisoner. At the conclusion of the case, after the summing up of 
the presiding judge, the jury found the prisoner guilty, but in answer to 
a question left to them in the summing up found that the prisoner ‘ is 
not capable of understanding, and, as a fact, has not understood the 
nature of the proceedings.’ On a case reserved, it was held, that the 
above finding shewed that the prisoner was at the time of the trial of 
non-sane mind, as he had not sufficient inteller t to understand the 
proceedings; therefore, that it was wrong to enter a plea of not guilty, 
or allow the trial to proceed : and that the jury should have been 
discharged, and an order made to detain the prisoner under sect. 2 of the 
Act of 1800 (x).

Drunkenness. Drunkenness is described by Coke and Hale as 
dementia affertata, or acquired madness.

Voluntary Drunkenness.—The older authorities lay it down as a general 
rule that voluntary drunkenness does not take away responsibility for any 
crime (y) and must be considered rather an aggravation than a defence (:). 
This rule is qualified by holding that drunkenness is not a defence to a

thru upon the Kamo favour of Ufo mvl 
liberty it is tit that the trial proceed in 
order to his acquittal. Bac. Ahr. Idiot (B). 
1 Halo. 85. 36. 18 St. Tr. 411, Foster, .1.

(r) Ante, p. 84.
{w) It. v. Southey, 4 F. & F. 884.
(x) It. r. Berry, I Q.B.D. 447: 45 

Ij. .1. M. C. 128, followed in F.r fmrtr Emery 
1190»], 2 K B. 81 ; 78.1.1* 284.

ty) Vo. Litt. 247. I Halo. 82. Vf. 1 
Hawk. c. 1, a. 0. It. ». Meade (19091, 1 
K B. 895.

(*) Co. Litt. 247. Beverley's ease. 4 Co. 
Hep. 125. A’am omne crimen rhrieta* in- 
audit cl drtn/it. Vf. 4 Bl. Com. 20. In 
Keniger r. Fogossn, 1 Plowd. I, 19, it is 
said, “ if a person that is drunk kills another 
this shall be felony, and hç shall In; hanged 
for it, and yet he did it through ignoranee, 
for when he was drunk lie had no under­
standing or memory : but inasmueh as 
that ignoranee was oeeasinned by his own 
aet and folly, and he might have avoided it, 
he shall not be privileged thereby.'
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charge of crime unless it amounts to unsound ness of mind (a), or has 
produced in the defendant a mental or physical condition inconsistent with 
the inference that acts done by him under the influence of drink were 
intentional, where intent or premeditation is of the ess nee of tin crime (6). 
A man who, while suffering from delirium tremens, feloniously wounded 
another, was held to have been insane when he committed the act (c), 
and the same has been held in a case of temporary mental derangement 
caused by drink (d).

In R. v. Meakin (r), a case of maliciously stabbing, Alderson, B., 
said that with regard to the intention, drunkenness might perhaps be 
adverted to according to the nature of the instrument used (/). If a 
man used a stick, a jury would not infer a malicious intent so strongly 
against him, if drunk, when he made an intemperate use of it, as they 
would if he had used a different kind of weapon ; but where a dangerous 
instrument was used, which, if used, must produce grievous bodily 
harm, drunkenness could have no effect on the consideration of the 
malicious intent of the party (#/). So drunkenness is often very material 
where the question is as to the intent with which an act was done. On 
an indictment for inflicting a bodily injury dangerous to life, with intent 
to murder, it appeared that the prisoners were both very drunk at the 
time, and Patteson, J., told the jury, that ‘ although drunkenness is 
no excuse for any crime whatever, yet it is often of very great importance 
in cases where it is a question of intention. A person may be so drunk 
as to be utterly unable to form any intention at nil. and yet he may be 
guilty of very great violence * (/<). So where a prisoner was indicted 
for shooting with intent to murder, and he was shewn to have been 
intoxicated shortly before he fired the shot ; Coleridge, J., told the 
jury, that ‘ drunkenness is ordinarily neither a defence nor excuse for 
crime, and where it is available as a partial answer to a charge, it rests 
on the prisoner to prove it, and it is not enough that he was excited or 
rendered more irritable, unless the intoxication was such as to prevent 
his restraining himself from committing the act in question, or to take 
away from him the power of forming any specific intention’(t). And 
where, on an indictment for attempting to commit suicide, it appeared 
that the prisoner had thrown herself into a well, and the witness who

(a) It iH immaterial whether the im­
pound ness is or is not due to habitual or 
voluntary drinking. 1 Hale, 32.

(/>) I Hale. 32. R r. Meade | I1NMI]. 1 
K.B. 895,81)8. Though voluntary drunken 
ness cannot excuse from the commission of 
crime, yet where, as upon a charge of 
murder, the material question is, whether 
an act was premeditated or done only with 
sudden heat and impulse, the fact of the 
party being intoxicated has been held to be 
a circumstance proper to be taken into con­
sideration. R. v. (irindley, Worcester Sum. 
Ass. 1819, MS. Holroyd, J. In a ease of 
murder by stabbing with a bayonet, where 
It. t*. (Irindley was relied upon, Park, J., in 
the presence of Littlcdale, J.,said,1 Highly 
as 1 respect that late excellent Judge (Hoi 
royd), I differ from him, and my brother 
littlcdale agrees with me. He once acted

upon that case, but afterwards retracted his 
opinion, and there is no doubt that that 
ease is not law.’ It. v. Carroll, 7 C. & P. 
145. But in this ease there was evidence 
of provocation and in It. v. Meade (m/o' sup.) 
It. r. (Irindley was approved. See eases 
collected in Wood-Renton on Lunacy,912n

(c) It. r. Davis, it Cox, 563, Stephen, J.
(d) It. v. Baines, Times, Jan. 1, 188(1, 

noted in Wood-Renton on Lunacy, 912, 
where Day, J., dissented from It. r. Burrow, 
1 Lew. 75, ami It. r. Rennie, 1 Ia-w. 7(1.

(e) 7 0. & P. 297.
( f ) See It. v. Carroll, 7 C. & P. 145, ante, 

note (/»).
tq) R. v. Meakin, uhi sup.
(h) It. r. Cruse, 8 C. A P. 541, 5411. Cf. 

It. v. Doherty. 1(1 Cox. 30». Stephen, J.
(•) R. V. Monk house, 4 Cox, 55.



( HAP. IV.J 89Effect of Drunkenness.

proved this, stated that at the time she did so. she was so drunk as not 
to know what she was about ; Jervis, C.J., said, ‘ If the prisoner was 
so drunk as not to know what she was about, how can you say that 
she intended to destroy herself ? ’ (;) So drunkenness may be taken 
into consideration in eases where what the law deems sufficient provo­
cation has been given, because the question is, in such cases, whether 
the fatal act is to be attributed to the passion of anger excited by the 
previous provocation, and that passion is more easily excitable in a 
person when in a state of intoxication than when he is sober (k). Where 
the question is whether words have been uttered with a deliberate purpose, 
or are merely low and idle expressions, the drunkenness of the party 
uttering them is proper to be considered (/). But if there is really a 
previous determination to resent a slight affront in a barbarous manner, 
the state of drunkenness in which the prisoner was, ought not to be 
regarded ; for it would furnish no excuse (/). So, upon an indictment 
for stabbing, the jury may take into their consideration, among other 
circumstances, the fact of the prisoner being drunk at the time, in order 
to determine whether he acted under a bom fide apprehension that his 
person or property was about to be attacked (w). So on an indictment 
for an assault, in considering whether the prisoner apprehended an 
assault upon himself, the jury may take into consideration the state 
of drunkenness in which he was (n). There is no reported decision in 
England on the question whether drunkenness can be considered as 
negativing the animus furandi in larceny («).

The Ei ' rule as to the effect of drunkenness on criminal respon 
sibility seems to have been correctly laid down in a recent New Zealand 
case. If. v. Math vison {/>). The indictment contained two counts : (I) for 
stealing tobacco and cigarettes in a store ; (2) for breaking into the 
store with intent to steal. The defence raised was that the defendant was 
so drunk as not to be responsible. Cooper, J., charged the jury as follows :
‘ If a man chooses to get drunk, it is his own voluntary act. In cases, 
however, where intention is the main ingredient in an offence, drunkenness 
may under certain circumstances amount to a sufficient defence. . . .

‘ In the first count, alleging an actual theft, you must be satisfied that 
the prisoner, if he took the cigarettes, did so with a fraudulent intent ; 
and in the second count, the intent is the sole ingredient of the alleged 
offence. The offence would not be complete under the second count 
unless the store was broken into by the prisoner with intent to commit 
an offence. . . .

‘ If that intent existed it does not matter whether the prisoner was 
drunk or sober, for a criminal intent may exist in the mind of an intoxi­
cated person, and if so his drunkenness is no excuse. But if the drunken­
ness is such as to takeaway from his act all criminal intent (pp), then his

(/) R. v. Moore. 3 C. !c K. 3HI. Cf. R. 
v. Doody, (I Cox, 4(13.

(le) R. r. Thomas, 7 0. & I*. 817, Parke, 
B. R. r. Pearson, 2 Lew. I l l, Park, .1.

(/) R. v. Thomas, ubi supra.
(m) R. r. Marshall, I Lew. 7(1. R. v. 

Coodicr, ibid., Parke, J.
(n) R. r. Camion, 1 F. & F. 00, Crowder, J.
(o) It has been so held in R, v. Corbet 

[1903], Queensland State Reports, 240. In

R. r. Kgan 118071, 23 Viet, L. R. 1 .TO, a con­
viction of a mother for manslaughter of her 
infant by overlaying it was quashed on the 
ground that going to bed drunk with the 
child, and overlaying it by mischance, was 
not manslaughter. See 8 Kdw. VII. e. 07, 
s. 13

(/») [ 19001 26 N. Z. L. R. 879.
(/,/,) See R. r. Meade [I909J, I K.B. 80S, 

898.
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act is not criminal. If the prisoner blundered into the store through 
a drunken mistake, and under such circumstances as to indicate inability 
to form any definite purpose, and especially to form the purpose of 
committing a larceny, then he ought to be acquitted. If, on the other 
hand, although under the influence of liquor, he was not so intoxicated as 
to be unable to form such purpose, and knew what he was about, then 
his " intoxication will not excuse him ’ (q).

Special provision is made by the Inebriates Act, 1898 ((il & (>2 Viet, 
c. (>0) (r), for dealing with habitual drunkards convicted of offences com­
mitted under the influence of drink, or of which drunkenness was a 
contributing cause. The statute appears to proceed on the theory that 
drunkenness is not an excuse for crime, but if habitual a ground for 
special treatment with a view to seclusion and reform of the offender.

The terms of sect. 1 of the Act shew some uncertainty as to the position 
of drunkenness with respect to criminal liability. For the section 
provides for the special treatment of persons convicted on indictment 
of certain kinds of offences, if ‘ the Court is satisfied from the evidence 
that the offence was committed under the influence of drink, or that 
drunkenness was a contributor!/ cause of the offence,’ and that the offender 
is a habitual drunkard. According to the common law rule above stated, 
if the offender was drunk enough he would be ac _ \ and the Act of
1898 could not be brought into operation.

Involuntary Drunkenness. If a person, by the unskilfulness of 
his physician, or by the contrivance of his enemies, eat or drink such 
a thing as causes frenzy, this puts him in the same condition with any 
other frenzy, and equally excuses him (#). This rule has been extended 
in Ireland to cases in which such causes as long watching, want of sleep, 
or depravation of blood, have reduced a person to such a condition 
that a smaller quantity of drink would make him drunk than would 
produce such a state if he were in health (/).

III. Compulsion, or Subjection to the Power of Others, (teneral 
rule. Persons are properly excused from those acts which are not done 
of their own free will, but in subjection to the power of others (u). Actual 
physical force upon the person and present fear of death may in some 
cases excuse a criminal act. Thus, although the fear of having houses 
burnt or goods spoiled is no excuse in law for joining and marching 
with rebels, yet an actual force upon the person and present fear of death

(7) Tin* jury fourni that thv prisoner hail 
blundered into tin* store under a drunken 
mistake, and without any intention to 
commit an offence, hut that while in the 
store he appropriated the cigarettes, and 
knew Ihfii and there that he was taking the 
cigarettes of another person. On this lind- 
ing, a verdict of guilty of larceny was 
directed. Ci. R. v. Nuttall [1908], M T. 
L. R. 70. where it was said that drunkenness, 
while no excuse for crime, was a matter to 
he considered in fixing the punishment.

(r) Post, p. 244. ff. the Children Act, 
I1H18 (H Kdw. VII. r. 07), s. 20. post, p. «12.

(*) I Hale, 32.
(/) R. v. Mary R. [1887], Pallet», C.B.,

cited Wood-Renton on Lunacy, 1113, where 
is also cited a suggestion made in R. r. 
Mountain, Leeds Assizes, April, 1888, by 
Bollock, It., that where insane predispo­
sition was the proximate cause of the in­
toxication, the same rule as to irresponsi­
bility would apply.

(«) I Hale, 43. Blackstone says (4 Com. 
27), that though a legislator establish 
inii|uity by a law, and command the sub­
ject to do an act contrary to religion and 
sound morality ; yet obedience to such 
laws, while in being, is a sufficient extenu­
ation of civil guilt before the municipal 
tribunal ; though a different decree will be 
pronounced in foro conscientice.
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may form such excuse, provided they continue all the time during which 
the party remains with the rebels (v). The rule is sometimes stated that 
obedience to usurped power, which would otherwise be treason, is excused 
only where actual physical compulsion is used, or directly available (w). 
And in general the person committing a crime will not be answerable if 
he was not a free agent, and was subject to actual physical force at the 
time the act was done. Thus, if A. by force takes the arm of li, in which 
is a weapon, and therewith kills (\, A. is guilty of murder, but B. is not : 
but if it is only a moral force put upon B., as by threatening him with 
duress or imprisonment, or even by an assault to the peril of his life, in 
order to compel him to kill ('., it is no legal excuse (x). Where a mob 
forced several persons to go with them, and to take actual part in breaking 
threshing machines, and one of them escaped as soon as he could, he 
was held not to be guilty of the breaking (y). An idiot or lunatic, or 
a child so young as not to be punishable for his criminal act, or any 
innocent agent, when made use of for the purpose of committing crimes, 
is merely an innocent instrument of the procurer, who is answt as 
a principal (z). As to persons in private relations, neither a child nor 
a servant is excused for t he commission of any crime, by the command or 
coercion of the parent or master (a). Sir .1. Stephen expresses the opinion 
that in most, if not all cases, the fact of compulsion is matter of mitiga­
tion of punishment, and not matter of defence (b).

Necessity.—Closely related to compulsion is the plea which has 
been described as necessity (r) or choice of evils (</), which rests not on 
physical compulsion, but on the force of temptation, or on ions
as to whether stress of hunger or desire to save* one’s own life can justify 
theft, or homicide. In 11. r. Dudley (e), two sailors were held not to be 
excused from liability to conviction for murder, who, being adrift in an 
open boat, without foot!, under stress of hunger killed and ate a fellow 
sailor.

Coverture. With a few obvious exceptions, a woman is not deemed 
incapable of crime or excused from responsibility of crime bv reason of her 
sex (/). But the relationship of husband ami wife creates in favour of 
the wife a position of non-responsibility in certain cases of crime. A 
wife cannot be made criminally liable as a principal by receiving 
her husband when his offence is treason (</), nor as an accessory after the 
fact to a felony committed by her husband (A), nor is she liable, criminally, 
for receiving jointly with her husband a traitor or felon (/), nor for

(r) Metlrowther’s wisp. Fost. 1.1 : IS SI. 
Tr. 393, .194. Ue, <\.l. R. r. Tyler. S ('. A 
I*. 010.

(!»■) See also Sir H. Vane’s ease, li Si. Tr. 
119 ; Kel. (J ), 14. Axtel’s ease, Kel. (.1.), 
13.

(z) I Hale, 43. I Kant. P.C. 225.
(y) R. r. ( Yutehley, 5 0. & I*. 133.
(:) 1 Hawk. e. 31, s. 7. 1 Kant,

I’.C. 228. Vide post, p. 104, ‘ Acres-

(<t) 1 Hale, 44, 510. I Hawk. e. 1, s. 14. 
Moore. K.B. 813, Kel. (.1), 34.

(6) Dig. Or. L. (0th ed.), p. 24n.

(r) Steph. Dig. Or. L. (0th «I.), art.

" Id) It. r. Stratton [ I780|, 21 St. Tr. 1045. 
1223. acts clone by the Oouneil of Mai I ran 
to depose and restrain the (lovernor. who 
was acting in an arbitrary and illegal n mi­
ner. Discussed in R. r. Dudley, 14 Q.B.D. 
at p. 285.

(<■) 14 Q.B.D. 273.
(/) Hawkins (1 P.C. e. 05, s. 8) sa> s a 

woman may tie guilty of riot.
(,/) 1 Hale. 47. I Hawk. c. 1, s. 10.
(A) I Hale. 48, 021, pnri. p. 128.
(i) 1 Hale, 48. 021, ride /orf, p. 128.
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conspiracy with her husband (;) ; nor can she at common law be convicted 
of stealing her husband’s goods (k). It is not clear whether these exemp­
tions rest on the theory of identity of person created by marriage, or 
upon the theory that the wife’s acts in receiving her husband or con­
spiring with him are done in obedience to his will (/), because she is in 
the eye of the law unit potentate viri. As regards crimes charged to have 
been committed by husband and wife jointly, no presumption arises in 
favour of the wife merely from the fact of the conjugal relation; but where 
certain forms of crime are committed by a wife in the 'presence of her 
husband, she is presumed to have committed them under his coercion (m). 
It is somewhat difficult to extract from the authorities any definite and 
reasoned classification of the crimes to which this presumption ?s (w).

It is said that if a wife commits treason or murder (o) in company with, 
or by coercion of her husband (p), she is criminally responsible just as if 
she were a feme sole (q), and she is said by Blackstone to be responsible for

(/) I Hawk. c. 72, ». 8. Y. B. .18 E. 3. 3.
(/•) I Halv, 514. The common law has 

been to Home extent changed by the Married 
Women's Property Act, 1882. See post, 
Vol. ii. p. 1251, tit. * Larceny.’

(/) K. v. Manning, 2 C. & K. 903n.
(m) It. Baines, 09 L .1. Q.B. <181. Of. 

Brown v. Att.-Gcn. of N. Z. 11808], A.C. 
234, 237.

(») The origin of the presumption is dis­
cussed by Sir James Stephen. Dig. (V. L. 
(6th ed.) Appendix, p. 395.

(o) See It. r. Alison, 8 0. & P. 418, infra.
(p) It. r. Buncombe, 1 Cox, 183.
(</) I Hawk. c. I. s. II. I Hale, 45, 47. 

48, 516. Kcl. (.1.) 31. 2 Bl. Com. 29. 
4 The reason given is the heinousness of 
those crimes. I find no decision which 
warrants the position in the text, as to 
treason, murder or robbery. Somerville’s 
case, 1 And. 104, which is the only case 
where husband and wife have been con­
victed of treason, only shows that a wife 
may be convicted of treason with her hus­
band. There Arden and his wife were 
charged with procuring Somerville to 
destroy the Queen, and both found guilty, 
hut as none of the evidence is stated, it 
may have been that the wife was the insti­
gator, and both properly convicted. In 
Somerset's case, which is the only case of a 
wife convicted, as well as her husband, as 
an accessory to a murder, according to 
3 Co. Inst. 50, the Earl and Countess were 
indicted as accessories before the fact, to the 
mu nier of Sir T. Overbury, the wife was 
arraigned alone first, and pleaded guilty, 
and being asked what she had to say why 
judgment of deatli should not be given 
against her, she said, “ I ran much aggra­
vate, but nothing extenuate my fault.” (2 
St. Tr. 957.) Assuming, therefore, that the 
indictment was joint against both, the ease 
only proves that the wife may properly be 
convicted upon her own confession, which 
indicates that she was the more guilty

party ; as it is clear she was in this case. 
See Hume’s Hist. Eng. vol. <1, p. 08, &e. 
But as the Earl and Countess were sepa­
rately arraigned, and on different days, and 
as the indictment against the Earl, as re­
cited in his pardon (2 St. Tr. 1014), is 
against him alone, I infer that the Countess 
was indicted alone ; if so, the ease is 
merely that of a wife pleading guilty to an 
indictment charging her alone as accessory, 
and unless in such a case she either pleaded 
that she committed the offence in company 
with her husband (as it seems she mav. 1 
Hale. 47. Y. B. M. 37 Ed. III. Rot. *34). 
or such appeared to be the case upon her 
trial, no question as to coercion could arise. 
In R. v. Alison, 8 C. & P. 418, Pat tenon, .1., 
mentions an old case, where a husband and 
wife, intending to destroy themselves, took 
poison together ; the husband died, but the 
wife recovered, and was tried for the mur­
der. and “ acquitted solely on the ground 
that, being the wife of the deceased, she 
was under his control, and inasmuch as the 
proposal to commit suicide had Ix-en first 
suggested by him, it was considered that 
she was not a free agent ; ” but 1 know 
from the very learned judge himself that he 
guarded against subscribing to the reason 
given for this decision. Probably the case 
referred to is an anonymous one, Moore, 
K.B. 754, where it is said, the question 
was, whether it was murder in the woman, 
and the recorder caused the special matter 
to be found, but no decision is stated, nor 
have I l>een able to find the case elsewhere. 
Before Somerville’s case, 20 Eli/.., and 
Somerset’s ease 11616], 1 find no exception 
to the general rule that the coercion of the 
husband excuses the act of the wife. (See 
27 Ass. 40, Staundf. P.C. 20. 27. 142. Poul- 
ton ile Pace Regis, 130. Br. Ab. Coron. 
108. Kit/.. Ah. Coron. 130, 180, 199.) But 
after those eases I find the following excep­
tions in the Books : Bac. Max. 57, except 
treason only. Dalton, c. 147, treason and

4
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all crimes which, like murder, are mala in se, and prohibited by the law 
of nature (r). But this statement is obviously too wide, as it would include 
larceny. C. S. and his wife were indicted for the murder of a boy, 
who was bound as a parish apprentice to the husband. It appeared 
in evidence that both prisoners had used the apprentice in a most cruel 
and barbarous manner, and that the wife had occasionally committed 
the cruelties in the absence of the husband. But the surgeon who opened 
the body deposed that, in his judgment, the boy died from debility and 
want of proper food and nourishment, and not from the wounds, Ac., 
which he had received. Lawrence, J., directed the jury, that as the wife 
was the servant of the husband, it was not her duty to provide the 
apprentice with sufficient food and nourishment, and that she was not 
guilty of any breach of duty in neglecting to do so ; though, if the 
husband had allowed her sufficient food for the apprentice, and she had 
wilfully withheld it from him, then she would have been guilty. But 
that here the fact was otherwise ; and therefore, though in faro con- 
scientiœ the wife was equally guilty with the husband, yet in point of law 
she could not be said to be guilty of not providing the apprentice with 
sufficient food and nourishment (s). The presumption of coercion of 
a wife by a husband as to crimes committed in his presence has been 
applied to the following felonies : Burglary (<), robbery (w), larceny and
murder, citing for the latter Mar. Lect. 1*2 
(which I conceive refers to the reading of 
Marrow, a Master in Chancery, in the time 
of Henry VII. See VVilles v. Bridger, 2 B. 
& A. 282). I Hale, 45, 47, treason, murder 
and homicide ; and p. 434, treason, murder 
and manslaughter. Kel. (.1.), 31, an obiter 
dictum, murder only. Hawk. b. 1, c. 1, 
s. 11, treason, murder and robbery. Bl. 
Com. vol. i. p. 444, treason and murder; 
vol. iv. p. 29, treason, and mala in se, as 
murder and the like. Hale, therefore, 
alone excepts manslaughter, and Hawkins 
introduces robbery, without any authority 
for so doing ; and, on the contrary, in It. r. 
Cruse, 8 C. & l*. 645, a ease is cited, where 
Burrough, J., held that the rule extended 
to robbery. It seems long to have been 
considered that the mere presence of the 
husband was a coercion (see 4 Bl. Com. 28), 
and it was so contended in It. v. Cruse ; and 
Bae. Max. 69, expressly states that a wife 
ran neither be principal nor accessory by 
joining with her husband in a felony, be­
cause the law intends her to have no will ; 
and in the next page he says, “ If husband 
and wife join in committing treason, the 
necessity of obedience doth not excuse the 
wife’s ollenee, an it doen in felony."1 Now if 
this means that it does not absolutely 
excuse, as he has stated in the previous 
page, it is warranted by Somerville’s ease, 
which shows that a wife may be guilty of 
treason in company with her husband, and 
which would be an exception to the general 
rule, as stated by Bacon. So also would 
the conviction of a wife with her husband 
for murder in any ease be an exception to 
the same rule. Dalton cites the exception

from Bacon without the rule, and Hale fol­
lows Dalton, and the other writers follow 
Hale; and it seems by no means improb­
able that the exceptions of treason and 
murder, which seem to have sprung from 
Somerville’s and Somerset’s eases, and 
which were probably exceptions to the rule 
as stated by Bacon, have been continued by 
writers without adverting to their origin, 
or observing that the presence of the hus­
band is no longer considered an absolute 
excuse, but only affords a prima /«rie pre­
sumption that the wife acted by his coer­
cion. See the learned argument of Mr. 
Carrington in It. v. Cruse, 8 C. & 1*. 541, 
544, 552. In 1849, 11. Manning and his 
wife were jointly convicted of murder, but 
the question discussed in this note was not 
raised, probably because upon the evidence 
it was plain that she was the more active 
party in the offence. The case as reported 
2 C. & K. 887, and 1 Den. 497, does not 
advert to this question, but the charge of 
the recorder to the grand jury, 2 C. & K. 
903, contains some observations upon it. 
See R. !-. Smith, D. & B. 653 (jkmT. p. 94). 
which is quite in accordance with this note.' 
C. S. <1.

(r) 4 Bl. Com. 29.
(a) It. v. Squire and wife, Stafford Lent 

Assizes, 1799. Sec l‘t. 2 of the Children 
Act, 1908, post, p. 912 et aeq.

(I) I Hale, 32. R. r. Knight. 1 C. & 1*.
119. It. t\ Wharton, Kel. (J.), 37.

(a) As to this offence the authorities aie 
inconsistent. In 1 Hawk. c. 1, s. II, 
robbery is said not to bo within the pre­
sumption as to coercion. The contrary 
was ruled in a ease cited in It. r. Cruse, 8 C.
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receiving stolen goods (v), forgery (w), disposing of forged notes (æ), wound­
ing with intent to disfigure (y), sending threatening letters (z).

In R.r. Archer (a), on an indictment against husband and wife for jointly 
receiving stolen goods, it appeared that a burglary was committed by their 
two daughters. The mother and the daughters brought (b) two trunks, 
and packed them with a quantity of the stolen property. The trunks were 
afterwards found in London (in consequence of a statement made by the 
wife, who, when the house was searched had denied that any of the 
stolen goods were in it, and made various other false statements), and a 
quantity of the stolen property was found concealed in different parts of 
the house. On a verdict of guilty being returned against both husband 
and wife, it was held, that as the charge against the husband and wife 
was joint, and it had not been left to the jury to say whether she received 
the goods in the absence of the husband, the conviction of the wife could 
not stand, though she had been more active than her husband (r).

In It. v. McClarens (</), on an indictment against husband and wife 
for receiving stolen sugar it appeared that the husband received it in the 
first instance in the absence of his wife. Some remains of the sugar were 
found on searching in a sink in the kitchen, and the wife stated that she 
and her daughter had washed all the sugar away, and had burnt the bags 
in which it was contained, and that she thought it a hard case that she 
and her husband should be at a loss of four or five pounds. Coltman, .1., 
told the jury that ‘ if the husband received the property, knowing it to 
be stolen, and if the wife received it from him with the like knowledge, 
and with the purpose of aiding and assisting him in the object which he 
had in view in receiving it, by turning it to pecuniary profit or in other 
like manner, although prima facie she might be supposed to be acting

Si I*. f>4f>, and in R. r. Torpey, 12 Cox, 4f> ; 
and in It. r. Dykes, If» Cox, 771, where 
Stephen, .1., directed a wife to he acquitted 
on an indictment for highway robbery with 
violence jointly with her husband, the jury 
having found that she had acted under her 
husband’» compulsion. Vide ante, p. 112, 
note (7).

(/’) I Hale, 4.7. 11 Hawk. e. 1, s. D. 4
HI. Com. 28. Kel. (.1.) .41. According to 
some, if a wife commits larceny by the 
command of her husband, she is not guilty ; 
which seems to be the law if the husband 
be prcwnt, hut not if he be absent at the 
time and place of the felony committed. 
I Hale, 45. It is no ground for dismissing 
an indictment for burglary or larceny as to 
the wife that she is charged with her hus­
band and described as his wife, for the 
indictment is joint or several according as 
the facts may appear, and on such an in­
dictment the wife might be convicted and 
the husband acquitted. 1 Hale, 41».

(ir) It. Hughes. 2 Lew. 2211.
(r) See It. t\ Atkinson | I8I4|, Old Bailey 

dan. Seas., MS. Bayley, .1. The conjugal 
relation was not proved in this case.

(y) It. v. Smith, 1). Si B. f>54. ‘The jury 
found that the wife acted under the coercion 
of the husband, and did not herself person­

ally inflict any violence upon the prosecutor, 
and it was held that she ought to have been 
acquitted. The facts (except as above 
stated) were not submitted to the judges. 
As the wife met the prosecutor at the rail­
way station, and induced him to go to a 
lonely spot where her husband wounded 
him (see the note to the case), it is clear she 
was an accessory before the fact, and 
responsible as such for her acts in the 
absence of her husband, and under the 
statute then in force, 11 & 12 Viet. c. 4b, 
s. 1, she ought to have been convicted as 
such accessory.' C. 8. (1.

(z) It. r. Hammond [I787|. I Daeh, 447.
(«) I Mood I i:t.
(b) So in the report ; queere, bought.
(c) ‘The marginal note is “ upon a joint 

charge against husband and wife, of re­
ceiving stolen goods, the wife cannot, 
properly, be convicted, if the husband is,” 
which seems not to be warranted by the 
case, which, at most, only decides that 
where there is no evidence whatever that 
the wife was present when the» goods were 
received, or of her conduct when they were 
received, she ought not to be jointly con­
victed with her husband." ('. 8. <J.

(J) 3 e.u, 4ir,.
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under the coercion of her husband, that was rebutted by the active part 
which she took in the matter with the intention above mentioned. But 
if the part she took was merely for the purpose of concealing her husband's 
guilt, and of screening him from the consequences, then she ought to be 
acquitted. A wife cannot be convicted of harbouring her husband, when 
he has committed a felony, and the mere circumstance of her attempting 
to conceal what may lead to his detection appears to come within the 
same principle.’

In H. v. Brooks (e), on an indictment against a wife for receiving stolen 
goods, it appeared that her husband stole the goods from a shop, and 
delivered them into her hands. Whether the articles were stolen at one
or at several times, or delivered to the prisoner at one or at different times, 
did not appear. The husband absconded, his house was searched, and 
a box taken from the prisoner, after a struggle on her part to retain it.
11 contained pawn-tickets which related to the stolen goods. The prisoner 
pledged some of the stolen goods, and had made false statements about 
them. Barker, B., told the jury that, as her husband had delivered the 
stolen articles to the prisoner, the law presumed that she acted under 
his control in receiving them ; but that this presumption might be re­
butted : if therefore they were satisfied that at the time when the prisoner 
received the articles she knew that they were stolen, and in receiving 
them acted not by reason of any coercion of her husband, but voluntarily, 
and with a fraudulent intention, she might be found guilty ; and on her 
being found guilty the questions were reserved, whether the direction was 
right, and whether on the evidence there was any case for the jury ; and 
it was held that the case failed on both points ; if there had been plenty 
of evidence there would have been no case to go to the jury ; but it 
appeared that there was no evidence at all ( f).

In It. v. Banks ({/), on an indictment for larceny, it appeared that the 
goods were found in the house of the prisoner’s husband, who was a blind 
man, and when they were found the prisoner said she had bought them 
a long time before. Erie, J., said that if the prisoner had said nothing, 
and the goods had simply been found in the house of the husband, there 
would have been no evidence to go to the jury, but as she said she bought 
the goods, it must be left to the jury to decide whether the goods were in 
the possession of the prisoner or her husband; and he told the jury that 
if they were of opinion that the goods were in the possession of the wife 
without the consent and control of her husband, they must find her guilty.

In R. v. Ward roper (It) the prisoner was indicted together with her

(e) Dears. 184.
(f) ' This decision was clearly right on 1 lie 

ground that there was no evidence what­
ever as to the guilty knowledge or conduct 
of tlie prisoner at the time the ijtHtdn were 
received. 1‘arke, B., said that, as the 
prisoner received the goods from her hus­
band, " it is difticult to see how she could he 
guilty of this offence.” With all deference 
it is perfectly easy to suggest eases where 
a wife may be convicted of receiving stolen 
goods from her husband. Suppose she in­
cites him to steal a diamond necklace for

her, and he does so in her absence, delivers 
it to her, and she wears it ; or, suppose a 
thief brings stolen goods to a house, and 
the husband declines to receive them, hut 
is induced by the wife so to do. and after­
wards the husband delivers them to the 
wife ; it cannot he doubted that in these 
and the like cases she may he convicted, 
for the plain reason that she is acting in no 
way under his coercion." V. S. <j.

Cl) I Vox, 238.
(A) Hell, 241».
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husband and P. for burglary and receiving. The jury found P. guilty 
of housebreaking, and the wife and her husband of receiving. Part of 
the stolen property was found in the house where the prisoner and her 
husband lived together, and the evidence warranted the jury in convicting 
the husband of receiving ; but the only evidence which affected the wife 
was that, some time after the robbery, in the absence of her husband, 
she produced a quantity of the stolen property, and said it was to be 
destroyed, and said she had been changing some foreign money, and 
thought she was going to be taken up for it, and asked a young woman 
to come down, if she were taken, and sav a foreign captain had given her 
part of the stolen property. It was contended that there was no evidence 
that she received the property either in the absence of her husband or 
from any other person than him ; and that if there was evidence for the 
jury the question would be, whether she received it from him, and if not, 
whether she received it in his absence ; but Martin, B., ruled that there 
was evidence for the jury, and did not leave either of these questions to 
them. On a case reserved, it was held that the questions ought to have 
been left to the jury, and that it was perfectly consistent with the facts 
that the goods might have been received by the husband at his own house, 
and so have come into the possession of the wife through her husband 
in a manner that did not render her liable to be convicted (i).

In R. v. Matthews (j), on an indictment against husband and wife 
for jointly receiving stolen fowls, it appeared that the fowls were found 
in the husband’s house, and the wife said she had bought part from 
people who came to the house in his absence, and that her husband bought 
some at 8. market on Wednesday ; and the husband afterwards said that 
he was not out of the place where he resided on the Wednesday, and had 
bought ‘ the fowls ’ from the person who stole them ; so that the evidence 
shewed either a joint receiving by both or a separate receiving by each 
in the absence of the other, and the jury found both guilty. On a case 
reserved, it was held that, assuming the receiving to have been joint, the 
wife was entitled to be acquitted, as the offence was committed in her 
husband’s presence ; and assuming the receiving to have been separate, 
the offence against both was not proved as laid, and that the husband 
was rightly convicted, but the wife not (k).

In R. v. M’A they (/), the jury found a wife guilty of stealing from 
the person, and her husband guilty of receiving the property stolen, 
knowing it to have been stolen, and also found that the wife acted volun­
tarily and without any restraint on the part of the husband, and that he 
received the property from his wife knowing it to have been stolen by 
her. It was held, on a case reserved, that the husband was rightly 
convicted of feloniously receiving the property from his wife.

In R. v. Dring (m), upon an indictment against husband and wife for

(i) Martin, B., at the trial rightly treated 
the indictment as joint and several. See 14 
& 15 Viet. c. 100, s. 14 ; but there was no 
evidence of a receipt by the wife in the 
absence of her husband, so as to bring the 
case within that clause.

(>> 1 Den. 51 Mi.
(/) 1 Den. 590. There was nothing to

shew any activity on the part of the wife 
at the time of the receipt. Nee now 24 & 
25 Viet. e. 90, s. 94, by which persons 
charged with a joint receipt of stolen 
property may be convicted of separate

(/) L ft C. 250.
(m) D. & B. 329.
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jointly receiving stolen goods, the jury found that the wife received 
them without the control or knowledge of and apart from her husband, 
and that the husband afterwards adopted his wife’s receipt ; and it was 
held that, upon this finding, the conviction of the husband could not be 
supported. The word ‘ adopted ’ might mean that the husband passively 
consented to what his wife had done without taking any active part in 
the matter, and in that case he would not be guilty of receiving. Or, 
it might mean that he did take such active part ; but this rigid con­
struction ought not to be put upon the word ‘ adopted ’ (n). But in R. v. 
Woodward (o), where the thief delivered the stolen property to the 
prisoner's wife in his absence, and she then paid sixpence on account, 
but the amount to be paid was not then fixed ; and afterwards the prisoner 
and the thief met, agreed on the price, and the prisoner paid the balance ; 
it was held that the receipt was not complete till the price was fixed, and 
the money paid, and consequently that the prisoner was rightly convicted 
of receiving the stolen property.

Misdemeanors.— As to whether the presumption in favour of coercion 
when a wife commits an offence in the presence of her husband extends 
to misdemeanor, the authorities are not consistent. They display some 
confusion between two distinct questions : (1) whether husband and wife 
can be jointly indicted (p) for an offence, and (2) whether if the wife 
is indicted, whether severally or jointly, for a misdemeanor committed 
in her husband’s presence, the presumption of coercion by him arises.

It has been held a wife may be indicted and convicted with her 
husband for keeping a bawdy house (q), or gaming house (r).

In R. v. Dicks (s), it appears to have been held by all the judges, 
upon an indictment against a married woman, for falsely swearing herself 
to be next of kin and procuring administration, that she was guilty of 
the offence, though her husband was with her when she took the oath.

In R. v. Cruse (<), a wife was convicted with her husband of assault

(») It was doubted, whether 14 & 15 
Viet. c. 100. h. 14, applied to successive 
receipts of the whole property stolen. Sec 
the Statute of Frauds (20 Car. II. c. 3), 
s. 17, ‘ except the buyer shall accept part 
of the goods so sold, and actually receive 
the same.* No one ever doubted that a 
receipt of the whole was within this section, 
now embodied in s. 4 of the Sale of (Joods 
Act, 1803 (60 & 57 Viet. e. 71). Cf. R. r. 
Orris, 1 Or. App. R. 109; 73 J. P. 15.

(o) L & C. 122.
(/>) In R. v. Martin, 8 A. & E. 481, hus­

band and wife were convicted of obtaining 
goods by false pretences. The judgment 
was reversed, but not on the ground of 
coercion, or that the indictment was joint. 
There is no doubt that in all misdemeanors 
a wife may be jointly convicted with her 
husband, as she may be proved to have 
acted voluntarily.

(7) R. t\ Williams, 10 Mod. 03. 1 Salk.
384. And see Baldwin v. Blackmore, 1 
Burr. 595, 000. ‘ The ratio decidendi in R. 
r. Williams was that the wife might pro- 

VOL. I.

bably have us great, nay, a greater, share 
in the criminal management of the house, 
and that the offence was such as might 
generally be presumed to he managed by 
the intrigues of the sex. This case, and 
R. v. Ingram, 1 Salk. 384, were decided on 
motion in arrest of judgment, and the Court 
would presume if necessary that the wife 
had acted voluntarily, and the reasons 
given indicate that to warrant conviction 
the wife must have acted voluntarily and 
not under coercion.’ C. S. (1.

(r) 1 Hawk. c. 1, s. 12. R. v. Dixon, 10 
Mod. 335. 1 Salk. 384 on demurrer. * By the 
indictment the husband and wife et uterque. 
corum were charged with the offence. The 
Court did, it would seem, hold the indict­
ment good because it might be proved that 
the wife was not under coercion.’ C. S. (5.

(«) (1817)2 MS. Sum. tit.4 Of Offenders.’ 
and MS. Bayley, J. It does not appear 
whether the ratio decidendi was that the 
presumption did not apply to false swearing 
or that it was rebutted by the evidence.

(0 8 CL & P. :»ll.
H
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upon an indictment for inflicting bodily injury dangerous to life, with 
intent to murder (u). A case was reserved by Patteson, J., and fully 
argued before all the judges on two points, the second being as to the 
application of the presumption as to coercion (v). All the judges were 
of opinion that the point as to presumed coercion did not arise, as the 
ultimate result of the case was a conviction for misdemeanor (w). This 
decision can be explained on the ground that the presumption, if any, 
was rebutted by the active part taken by the wife in the acts on which 
the indictment was founded, viz., ferocious ill-treatment of her own 
natural child. In K. v. Price (x), on an indictment of husband and wife 
for a misdemeanor in uttering counterfeit coin, it was ruled that the 
wife was entitled to acquittal on the ground that she uttered the coin 
in her husband’s presence. Mirehouse, Common Serjeant, after consulting 
Bosanquet and Colt man, JJ., said, ‘ the judges agree with me, and I think 
the reason of the thing is that the same rule which applies in cases of 
felony should apply also to cases of misdemeanor like the present ’ (y). 
And in R. v. Torpey (z), Russell Gurney, Recorder, after consulting 
Bramwell, B., appears to have ruled that the presumption applied in 
favour of a wife jointly indicted with her husband for the misdemeanor 
of an assault causing actual bodily harm.

The presumption ns to coercion of wife by husband arises only 
when the offence in question was committed in the husband’s presence (a). 
Where a married w'oman offends alone without the company or coercion 
of her husband she is responsible for her offence as much as if she were 
a feme sole (b) ; and if it is of such a nature that it may be committed 
by her alone, without the concurrence of her husband, she may be indicted 
for it without the husband ; the husband need not be included in an 
indictment for any offences to which he is in no way privy. Thus a 
married woman may be indicted for riot (c) ; for being a common 
scold (d) ; for assault and battery (e) ; for forcible entry (/) ; and for 
keeping a bawdy house (g) ; and for trespass (h). And she may also 
be indicted for larceny of goods of which she is bailee (t), or for receiving 
stolen goods by her own separate act without the privity of her husband ; 
or if he, knowing thereof, leaves the house and forsakes her company,

(u) Framed on 7 Win. IV. & 1 Viet. c. 88, 
s. 2 (rep.), which made the offence a capital 
felony. The jury returned a verdict for 
misdemeanor under the power given by 
7 Wm. IV. and 1 Viet. c. 88, s. 11 (rep.).

(v) 8 c. & l*. r>r>2.
(»/’) 8 C. & 1*. 558.
(x) 8C. & 1\ 19.
iy) He referred t o a ruling of Bayley,.!., in 

R. r. ConoUy, MS. Durham Spring Assizes, 
1829,an indictment fora misdemeanor in 
uttering coin. This case is referred to as 
Anon. Matthews Dig. Cr. L. 202. See 
the note in 8 C. & P. 21.

(z) [1871], 12 Cox, 45, 49.
(а) Ante, p. 92.
(б) 4 Bl. Cora. 29. 1 Hawk. c. 1, s. 13. 

1 Bac. Abr. Baron and Feme (G), where 
it is said in the notes, that she cannot bo 
indicted for barratry, and Roll. Rep. 39 is

cited. But qu. and see 1 Hawk. e. 81, 8. 0, 
and post, p. 585, tit. 4 Barratry.’

(c) Dalt. 447.
(d) R. r. Foxbv, 0 Mod. 213, 239.
(e) Salk. 384. '
( / ) 1 Hale, 21. Co. Lit. 357. In 1 Hawk, 

c. 64, s. 35. the liability is sail I to lie * in 
respect of such actual violence as shall bo 
dono by her in person, but not in lespect 
of what shall be dono by others at her com­
mand, because such command is void.’ The 
latter proposition appeamiot to be now law 
owing to the change in the status of married 
women.

(g) I Hawk. c. 1, s. 13, n. 11: 1 Bac. Abr. 
294.

(h) 1 Bac. Abr. Baron and Ferae (G).
(») See R. v. Robson, L. & C. 93 : and 45 

& 40 Viet. c. 75.
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she alone shall be guilty as accessory (;') ; and though in a serious offence, 
such as sending threatening letters, the husband is an agent in the 
transaction, yet, if he is so ignorantly by the artifice of the wife, she 
alone is punishable (k).

It is no excuse for the wife that she committed the offence by her 
husband’s order and procurement, if she committed it in his absence ; 
at least it is not to be presumed in such case that she acted by coercion. 
S. Morris was tried for uttering a forged order, knowing it to be forged, 
and her husband for procuring her to commit the offence ; and it appeared 
that her husband ordered her to do it, but that she uttered the instru­
ment in his absence. Upon a case reserved, the judges held that the 
presumption of coercion at the time of the uttering did not arise, as the 
husband was absent at that time ; and that the wife was properly con­
victed of the uttering, and the husband of the procuring (l). In R. v. 
Hughes (m), where the prisoner was indicted for forgery and uttering 
Bank of England notes, the principal witness stated, that, in consequence 
of a conversation which he had had some time before with the prisoner’s 
husband, he went to the husband’s shop ; that the husband was not 
present, but he bought of her three two pound notes, at one pound four 
shillings each ; that he paid her for the notes, and was to receive eight 
shillings in change ; and before he had received the change, the husband 
looked into the room, but did not come in or interfere with the business 
further than by saying, ‘ Get on with you.’ After this the witness and 
the prisoner returned into the shop where the husband was ; the prisoner 
gave him the change, and both the prisoner and her husband cautioned 
him to be careful. The counsel for the prisoner objected that she acted 
under the coercion of her husband ; that the evidence would have been 
sufficient to have convicted the husband, if both the husband and wife 
had been upon their trial ; and that therefore the prisoner ought to be 
acquitted (n). But Thomson, B., said, ‘ I am very clear as to the law 
on this point. The law, out of tenderness to the wife, if a felony be 
committed in the presence of the husband, raises a presumption prima 
facie, and prima facie only, as is clearly laid down by Lord Hale, that 
it was done under his coercion (o) : but it is absolutely necessary that 
the husband should in such case be actually present, and taking a part 
in the transaction. Here it is entirely the act of the wife ; it is indeed 
in consequence of a communication previously with the husband, that 
the witness applies to the wife ; but she is ready to deal, and has on 
her person the articles which she delivers to the witness. There was 
a putting off before the husband came : and it was sufficient if before 
that time she did that which was necessary to complete the crime. The 
coercion must be at the time of the act done, and then the law out of

(i) 22 Am. 40. Balt. c. 157.
B) Hammond's case, 1 Leach, 447. She 

has also been held indictable for recusancy 
(Hob. 1)0. Foster’s case, 11 Co. Rep. 62. 
1 Sid. 410. Sav. 25); forestalling (Sid. 
410. 2 Keb. 634 ; but sco Bac. Abr. 
Baron and Feme (G), notes) ; and for 
selling gin contrary to 1) Geo. II. c. 23 
(Croft’s case, 2 Str. 1120, and see R. v.

Taylor, 3 Burr. 1670).
B) R. r. Morris [1814], R. & R. 270. MS. 

Bayley, J.
(m) Coram Thompson, B., Lancaster 

Lent Assizes, 1813. MS. 2 Lew. 229.
(n) Ho referred to 2 East, P.C. 559. 1

Hale, 46. Kcl. 37.
(o) 1 Hale, 516. See R. v. Cohen, 11 Cox, 

99. R. v. Torpey, 12 Cox, 45, ante, p. 98.
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tenderness refers it prima facie to the coercion of the husband. But 
when the crime has been completed in his absence, no subsequent act 
of his (although it might possibly make him an accessory to the felony 
of the wife) can be referred to what was done in his absence.’ And 
it seems that the correct rule is, that if a felony be shewn to have been 
committed by the wife in the presence of the husband, the prima facie 
presumption is that it was done by his coercion ; but such presumption 
may be rebutted by proof that the wife was the more active party, or 
by shewing an incapacity in the husband to coerce. Thus, if the husband 
were a cripple, and confined to his bed, his presence would not be 
sufficient to exonerate the wife (p).

Where an indictment describes a woman as the wife of a man with 
whom she is jointly indicted no evidence is necessary to prove that she 
is his wife (q).

If a man and woman arc indicted together, and the woman is not 
described in the indictment as the wife of the man, the onus of proving 
that she is his wife is upon her. Thus, where T. W. and «I. J. were indicted 
for burglary, and the woman pleaded that she was married to W., and 
would not plead to the name of J., the grand jury who found the bill 
was sent for, and in their presence, and with their consent, the Court 
inserted the name J. W., otherwise J., not calling her the wife of T. W., 
but giving her the addition of spinster, upon which she pleaded ; and 
the Court told her that if she could prove that she was married to W. 
before the burglary, she should have the advantage of it : but on the 
trial she could not, and was found guilty, and sentenced (r). If a woman 
indicted as a single woman pleads to the indictment, that is prima 
facie evidence that she is not a feme covert, but is not conclusive (*). In 
such a case evidence must be given to satisfy the jury that the prisoners 
are in fact husband and wife (t). But cohabitation and reputation 
will be sufficient evidence upon such point. W. and M. A. were indicted 
for disposing of forged bank notes ; and it appeared that they had 
lived and passed for man and wife for some months ; upon which it was 
put to Gibbs, C.B., whether the woman was not entitled to an acquittal, 
and he thought she was ; and counsel for the prosecution at once 
acquiesced (u). Where, upon an indictment against a woman for har­
bouring a murderer, knowing him to have committed the murder, it was 
probable that a marriage had taken place between the parties, in Ireland, 
at a place where the registers were very imperfectly kept, and the parties 
had for many years considered each other as man and wife, no evidence 
was offered for the prosecution, with the sanction of the Court (v).

(ft) R. v. Cruse, 2 Mood. 53, Tindal, C.J. 
(7) R. r. Knight, l C. & P. 116, Park, J. 
(r) R. v. Jones, Kel. (J.), 37.
(«) R. v. Quinn, 1 Lew. 1. R. v. Wood­

ward, 8 C. & 1*. 561, l’atteson, J.
(i) H. r. Hawaii, 2 <4 I’. 484, Garrow,

B. Quœre, whether the proper course for a 
woman so indicted is not to plead the wrong 
addition on arraignment, as by pleading to 
the felony she answers to the name by which 
she is indicted. C. S. U.

(u) R. v. Atkinson, ü. B. Jan. Sees. 1814.

MS. Bayley, J.
(v) R. r. Good, 1 C. & K. 185. Alderson, 

B., observed,1 If the prisoner went through 
the ceremony of marriage, and it should 
have turned out that there was some irregu­
larity in the marriage, nevertheless if it 
appeared that she had acted under the sup­
position that she was the wife of the mur­
derer, and according to the duty which she 
considered to be cast, upon her, the Court 
would have felt it right to have inflicted a 
very slight punishment upon her.’ As in
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IV. Ignorance and Mistake. —Ignorance of Law.—The plea or excuse 
of ignorance applies only to ignorance or mistake of fact, and not to error 
of law. Ignorance of the law of England is not allowed to excuse any one 
who is of the age of discretion and compos mentis from its penalties when 
broken (w). On an indictment for a common nuisance by keeping a 
lottery, the jury returned a verdict of guilty, with a recommendation 
to mercy, on the ground that ‘ perhaps he did not know that he was acting 
contrary to law.’ This was ruled to be a verdict for the Crown, for ‘ ignor­
ance of a statute is no excuse if the statute is violated ’ (r). The rule 
applies to aliens as well as to citizens ; and it is no defence for a foreigner 
charged with a crime committed in England, that he did not know he 
was doing wrong, the act not being an offence in his own country (//). 
Where, therefore, two Frenchmen were committed on a charge of murder 
in a duel, and alleged that they were ignorant of the law of England, 
and believed that acting as seconds in a fair duel was not punishable 
here, as it was not punishable in France, and that this was a fair duel, 
it was held that they were precisely in the same position as if they were 
native subjects of England, and the Court refused to bail them (:). And 
as a ship, public or private, on the high seas, is. for the purpose of jurisdic­
tion over crimes committed therein, a part of the territory to which the 
ship belongs, a person on board an English ship is as much amenable to 
the criminal law of England as if he came voluntarily into an English 
county, and ignorance of the law is no more an excuse in the one case than 
in the other (a).

Ignorance or Mistake of Fact.—When an act is done, the law judges 
not only of the act but of the intent with which it was done. An act 
done with an unlawful and malicious intent may be criminal, although 
without such intent it would be innocent (b). The criminality of the 
intent usually depends to a great degree on the state of the knowledge 
or belief of the person who did the act. ‘ At common law an honest and 
reasonable belief in the existence of facts, which, if true, would make 
the act for which the prisoner is indicted an innocent act, has always been 
held a good defence.’ . . . ‘ Honest and reasonable mistake of fact stands 
in fact on the same footing as absence of the reasoning faculty (in infants), 
or perversion of that faculty as in lunacy ’ (c). Thus if a man meaning 
to kill or disable a burglar in his own house, by mistake kills one' of his

every case, except bigamy ami criminal 
conversation, living together as man and 
wifo is sufficient evidence of a marriage, 
(Morris t>. Miller, 1 W. HI. 032,4 Burr. 2057 ; 
Woodgate r. Potts, 2 C. & K. 457), there 
seems to have been abundant evidence in 
this case of a marriage between the parties ; 
hut, assuming that not to be so, it is deserv­
ing of consideration whether, if a woman 
received and comforted a felon, honestly bc- 
licvinghim to be her husband, that would not 
en ttle her to an acquittal, upon the ground 
that no guilty intention could exist under 
such circumstances, but, on the contrary, 
she was doing that which she honestly be­
lieved to be her duty to do. C. S. (1.

(w) 1 Hale, 42. * Ignorautia juris, quad

quisque tenelur scire, neminetn excusai, is a 
maxim as well ns of our own law as it was 
of the Homan.* 4 HI. Com. 27, citing 
Plowd. 342#/ : and Dig. Lib. xxii. tit. 0, c. i.

(x) R. v. Crawshaw, 30 L. .1. M. C. 58, 04.
(y) R. v. Esop, 7 C. & P. 450, Bosampit t, 

J., and Vaughan, B.
(z) Barronet's ease, 1 E. & B. I.
(#<) R. r. Nattier, R. v. Lopez, D. & B. 

525.
(/>) It. r. Schofield, Paid. 307. Lord Mans­

field. Cf. Dig. Lib. xxii. tit. 0, c. 1.
(c) R. v. Toison, 23 Q.B.D. 108, 181, 

Cave, ,L, adopted by the Judicial Commit­
tee in Bank of N. S. W. r. Piper [1807], 
A. C. 383, 300. Cf. R. r. Prince, L R. 2 
C.C.R. 154.
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own family, lie is not criminally responsible (d). And, if a woman marries 
again during the life of her first husband, even though he has not been 
absent for seven years, she is not indictable for bigamy, if in good faith, 
and on reasonable grounds, she believed her first husband to be dead 
when she contracted the second marriage (e). The rule above stated is 
expressed in the phrase ‘ actus non facit reum nisi wens sit rea/ which in 
substance means that ‘ the full definition of every crime contains expressly 
or by implication a proposition as to a state of mind/ and, if that mental 
element is proved to be absent in any case, the crime so defined is not 
committed (/). The latest and it would seem a perfectly correct 
statement of the law on this subject is : * There is a presumption that 
mens rea, a knowledge, of the facts which render the act unlawful, is an 
essential ingredient in every criminal offence. That presumption is, 
however, liable to be displaced by the words of the statute creating the 
offence or the subject-matter with which it deals, and both must be 
considered ’ (</). The particular mental elements necessary to constitute 
particular crimes (h) will be stated in the chapters dealing with each crime. 
In some cases enactments by their form seem to constitute the prohibited 
acts into crimes even in the absence of the knowledge and intention 
necessary to constitute a mens rea (i). Few, if any, such enactments 
relate to indictable offences, and usually they prohibit certain acts in the 
interests of the public revenue or private property (j).

Corporations.—At common law a corporation aggregate is regarded 
as in the nature of things incapable of treason, felony, or misdemeanors, 
involving personal violence, such as riots or assaults (k), or of perjury (/), 
or it would seem offences for which the only penalty is imprisonment or 
corporal punishment (m). By the Interpretation Act, 1889 (52 & 53 Viet, 
c. 03, s. 2) (w), (1) ‘in the construction of every enactment relating to 
an offence, punishable on indictment, the expression person shall, unless

(d) Le wit's case, C'ro. Car. 538. See 
pout, pp. 809. 813. 4 Bl. Com. 27. 1 Hale, 
42. 43. Cf. R. Dennis. 09 J. 1\ 250.

(e) R. r. Toison. 23 Q.B.D. 108.
(/) Ibid. 187, Stephen, J. See R. t\ 

Prince, L. R. 2 (’. C. R. 154, deeided on 
24 & 25 Viet. e. 100, h. 55 (abduction of a 
girl under sixteen in reasonable belief she 
was sixteen or more). The dissentient 
opinion of Brett, J., contains strong reason­
ing against the conclusions of the majority 
of the Court. See 48 & 49 Viet. c. 69, ss. 
5, 7 (pout, p. 948), for statutory defence of 
reasonable belief that a girl is of or over 
the age of sixteen or eighteen.

(ft) Toppen r. Marcus [1908], 2 Ir. Ren. 
423, 425. Valles, C.B., adopting in sub­
stance the opinion of Wright, J., in Sherras 
» deRut/rn 1895'. 1 Q.R. 918.921. The 
question in Toppen r. Marcus was, whether 
under 3 Edw. VII. c. 44. s. 22. a general 
dealer was guilty of an offence if on making 
a purchase lie innocently entered in his 
books as true, a false name and address 
given by the seller.

(A) See Bank of N. S. W. r. Piper [ I847J, 
A C. 383.

(i) See R. r. Bishop, 5 Q.B.D. 259, where 
a conviction was upheld for contravening a 
lunacy statute by receiving two or more 
lunatics into a place not registered for luna­
tics, although the jury specially found that 
the defendant honestly ami reasonably 
believed the persons in question not to be 
lunatics. This decision has been justifies! 
ns based on the scope of the Act to the 
purpose for which it was passed. R. r. 
Toison, 23 Q.B.D. 168, Stephen, J.

(j) Such are the Acts against piracy of 
copyright works, trespass in pursuit of 
game, and the sale of food, drugs, intoxi­
cants, manures, and the accuracy of weights 
and measures. See Sherras v. de Rutzen 
! 1895], 1 Q.R. 918. Laird v. Dobe ll 119061. 
l K.B. 181. Emery v, Nolloth [1908], 
2K.li. S6à

{le) Pharnmce-ut ical Society #•.London and 
Provincial Supply Assocn., 5 App. Cas. 857.

(/) Wych v. Meal, 3 Peere Wms. 310.
(m) Pearks, Gunston & Tee, Ltd. v. Warel 

[1902], 2 K.B. 1, Channell, J. Hawke v. 
E. Hulton & Co. Ltd. 11909J, 2 K.R. 93 
(Ledtories Act, 1823, s. 41).

(«) Re-enacting 7 & 8 Geo. IV. c. 28, s. 14.
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a contrary intention appears, include a body corporate. ’ It would 
seem that the common law rule affords a good guide as to the inten­
tion of a statute. • At common law, corporations are indictable for 
nuisance and breaches of public duty, whether existing by the com­
mon law or created by statute, and whether the breach of duty is 
by misfeasance or non-feasance. Corporations are often indicted for 
non-repair or illegal obstruction of highways (o), and it would seem 
that a corporation aggregate is indictable for defamatory libel (/>).

Aliens.—There is no exception in favour of aliens(q) from lia­
bility for offences committed in England or on British ships, either 
on the ground of want of allegiance (r), or ignorance of the law of 
England(s). But neither the common law nor the statute law extends 
to the acts of aliens outside the King’s dominions^), <>•' outside the 
jurisdiction of the Admiralty of England(m), and the dipl ic re­
presentatives of foreign states and their suites are for the purposes of 
criminal law of England regarded as resident in the country of which 
they are accredited(r), and there is some doubt as to the criminal 
liability of an alien enemy, e.g., a prisoner of war(ir).

(o) R. r. Birmingham & dloucester 
Railway, 2 Q.B. 47. And sec Alt. <ien. 
r. London & North-Western Railway 
119001. 1 Q.B. 7H. See post, Ilk. xi. 
‘Nuisance.’

(/>) à App. Cas. S.17. S70. per Lord 
Blackburn.

l #/ ) As to statutes binding aliens, see
Y.B. 13 Edw. IN', p. V, pi. 5.

(»•) The allegiance of an alien who 
is in British territory, is local and tem­
porary. anil commensurate with the 
protection of the English law which lie 
obtains by bis presence. Nee de Juger
r. Att-flen. for Natal | 10071. A.C. 320. 
Wharton, Conflict of Laws (2nd ed.),
s. sm.

(s) Ante, p. 101.

(/) In Mortensen r. Peters 11000|. S 
Eraser (Just.). 1)3. the Scots Court of 
Justiciary held that under ÔH A fill 
Viet. c. 42. s. 10. a foreigner could I si 
convicted of fishing in a foreign vessel 
at a point outside the territorial waters 
of the British Crown. This decision, 
while it may lie in accord with the 
specific terms of the relevant statutes, 
is admittedly not in accord with inter­
national law. See Pari. Deb. (4th ser­
ies |. vol. 101). p. 1)87.

(i/) I Me ante. p. 31.
(r) See Diplomatic Privileges Act, 

17ns (7 Ann. c. 12). post, p. 2V0.
(»r) See R. r. Molieres. Fost. 1 NSn. 

R. r. Johnson. 0 East. f>S3. 303. Do 
.lager v. Alt.-den. of Natal, ubi supra.

7
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CANADIAN NOTES.

OF CRIMINAL RESPONSIBILITY.

Justification or Excuse, Common Law Rules Retained.—Code sec.
16.

Infancy.
(a) Infant Under Seven not Responsible.—Code sec. 17.
(b) Under Fourteen, Conditional Responsibility.—Code sec. 18.
(c) Under Fourteen, not Capable of Rape.—Code sec. 298.
A charge of perjury cannot be sustained against a boy under four­

teen years without proof of guilty knowledge of wrong-doing. Code 
sec. 18 has not changed the common law, which presumed against guilty 
knowledge where the accused was under the age of fourteen years. 
R. v. Carvery, 11 Can. Cr. Cas. 331.

Section 18 refers exclusively to mental capacity to judge between 
right and wrong. R. v. Hartlen, 2 Can. Cr. Cas. 12.

No one under the age of fourteen years can commit rape. Sec. 298.

Unsoundness of Mind.
Lunatic not Responsible.—A case may be reserved at the 

instance of the Crown upon a question of law as to whether there was 
any evidence of insanity to support the jury’s verdict of not guilty 
upon that ground. R. v. Phinney (No. 1), 6 Can. Cr. Cas. 469.

Without evidence to go to the jury, the prisoner cannot be acquitted 
upon the plea of insanity. If there is in such a case to be any appeal 
after a conviction, it must be on the ground that the evidence is so 
overwhelming in the favour of the insanity of the prisoner that the 
Court will feel that there has been a miscarriage of justice. A new 
trial should not be granted if the evidence were such that the jury 
could reasonably convict or acquit. R. v. Riel (No. 2), 1 Terr. L.R. 63.

The rule laid down by the Judges in reply to a question put to them 
by the House of Lords, in McNaghten’s Case, 4 St. Tr. (N.S.) 847, 
that the accused was guilty if at the time of committing a crime he 
knew that he was acting contrary to law, was followed and applied in
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R. v. Riel (No. 2), 1 Terr. L.R. 63, and leave to appeal was refused by 
the Privy Council, 10 A.C. 675.

The fact that the accused was so mentally defective that he was 
seized with an uncontrollable impulse to do the criminal act, although 
cognizant of its nature and quality and that the act was wrong, does 
not constitute a defence in law. The King v. Creighton, 14 Can. Cr. 
Cas. 349.

Ignorance and Mistake.

Of Law.—Ignorance of law is not a good defence. Code sec. 22; 
R. v. Brinkley, 12 Can. Cr. Cas. 454; R. v. Mailloux, 3 Pugsley (N.B.) 
493 ; R. v. Hoodie, 20 U.C.Q.B. 399.

Of Fact.—Ignorance of fact is an excuse where mens rea is an 
essential ingredient of the offence charged. R. v. Sellars, 9 Can. Cr. 
Cas. 153.

Compulsion.—Compulsion by threats is, in certain circumstances, 
an excuse of certain offences. Code see. 20.

Compulsion of a wife by her husband is not to be presumed because 
the offence by the wife is committed in the presence of the husband.

• Code sec. 21.
The former common law principle that a w'ife was exempt from lia­

bility in certain criminal acts upon the ground of coercion on the part 
of her husband, did not apply where the wife had committed the 
offence by her husband’s order or procurement if she had committed 
it in his absence. R. v. Williams, 42 U.C.Q.B. 462. And a plea of com­
pulsion was rebutted by proof that the wife was the more active party, 
even wrhen the offence was committed in the presence of her husband. 
R. v. Williams, 42 U.C.Q.B. 462; R. v. Howard, 45 U.C.Q.B. 346; R. v. 
MacGregor, 26 O.R. 115.

Corporations.—A corporation is not subject to indictment on a 
charge of any crime, the essence of which is either personal criminal 
intent or such a degree of negligence as amounts to a wilful incurring 
of the risk causing injury to others. Consequently there is no judg­
ment or sentence applicable to a conviction of a corporation for man­
slaughter. R. v. Great Western Laundry Co., 3 Can. Cr. Cas. 514.

The liability of a corporation to summary conviction was affirmed 
in R. v. Toronto Railway Co., 2 Can. Cr. Cas. 471, and denied in Ex 
parte Woodstock Elec. Lt. Co., 4 Can. Cr. Cas. 107.

L ... mem..., . .
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Sections 247 and 252, as to want of care in the maintenance of 
dangerous things, do not extend the criminal responsibility of corpora­
tions beyond what it was at common law. Ibid.

Although a corporation may not be guilty of manslaughter, it may 
he indicted under Code sec. 222, and possibly under sec. 284, for having 
caused grievous bodily injury by omitting to maintain in a safe con­
dition a bridge or structure which it was its duty to so maintain, and 
this notwithstanding that death ensued at once to the person sustain­
ing the grievous bodily injury. It. v. Union Colliery Company, 3 Can. 
Cr. Cas. 523, 4 Can. Or. Cas. 400. 31 K.C.R. 81.

Under see. 247 the corporation may be indicted for omitting with­
out lawful excuse to perform the duty of avoiding danger to human 
life from anything in its charge or under its control. The fact that the 
consequence of the omission to perform such duty might have justified 
an indictment for manslaughter in the case of an individual is not a 
ground for quashing the indictment. Union Colliery Co. v. R., 4 Can. 
Cr. Cas. 400,31 8.C.R.81.

There are offences, such as assaults, which it is physically impos­
sible for a corporation to commit, but for such offences as they can 
commit, whether of misfeasance or malfeasance, and for which the pre­
scribed punishment is one they can lie made to endure, they are as 
amenable to the criminal law as are natural persons. R. v. Central 
Supply Association, 12 Can. Cr. Cas. 371.

Administering the Lair.—For freedom from criminal responsibility 
when administering the law, see Code secs. 2-^ 25, 2G. 27, 28, 21). 30, 31, 
32, 33, 34. 35, 36, 37 and 38.

Protection from Criminal Responsibility.—Sections 27, 28 and 29 
deal only with criminal responsibility while in eases to which sec. 20 
applies, the sentence or process is a justification both as to civil and 
criminal responsibility.

A peace officer executing a warrant of arrest which he believes to be 
good is exempt from criminal responsibility therefor by this section, 
although the warrant was bad on its face as following a conviction also 
bad on its face. Gaul v. Township of Ellice (1902), G Can. Cr. Cas. 15.

A police officer is not the agent of the municipal corporation which 
appoints him to the position and, if he is negligent in performing his 
duty as a guardian of the public peace, the corporation is not respon­
sible for such negligence in provinces where the English common law 
applies. MeClcave v. City of Moncton, 6 Can. Cr. Cas. 219.
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Defective Process.—A search warrant affords absolute justification 
to the officer executing it if it has been issued by competent authority 
and is valid on its face, although the warrant may in fact be bad and 
although it be set aside by reason of a failure to comply with legal 
requirements. Sleeth v. Hurlbert (1896), 3 Can. Cr. Cas. 197, 25 Can. 
S.C.R. 620.

A conviction for resisting a sheriff’s officer will be supported not­
withstanding the fact that the date of the judgment under which it 
wras issued was erroneously stated therein, such an error being an 
irregularity only and amendable. R. v. Monkman, 8 Man. R. 509.

And a warrant of commitment which is valid on its face is a justi­
fication to the constable who executes it, although the imprisonment it 
directs is not authorized by law. R. v. King, 18 O.R. 566.
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CHAPTER THE FIFTH.

OP PARTIES TO THE COMMISSION OP CRIME.

Sect. I.—Preliminary.

When two or more persons are to be brought to justice for participa­
tion in the same crime, questions arise as to the degree in which they 
have participated, i.c., whether they are principal offenders, acces­
sories, or abettors, or whether their participation is innocent so that 
the acts done by them do not make them participes criminis. At com­
mon law the question of the exact degree of complicity was of more 
importance than under the statutes which now govern trial and pun­
ishment of participators in crime.

To make a man responsible for a crime, whether felony or misde­
meanor. it is not essential that he should be present at the place 
where the crime takes effect, if he has, in fact, set in motion the agen­
cies by which the crime is effected. Controversies in respect of venue 
or jurisdiction arise when the crime is initiated in one country and 
takes effect in another, or is initiated in one judicial district and takes 
effect in another (a). But in case of absence from the scene of the 
crime, to make a man responsible as a principal offender, he must 
have set in force physical agencies or have employed an innocent 
agent.

Innocent Agent.—If a child under years of discretion, a madman, 
or any other person of defective mind, is incited to commit a crime, 
the inciter is the principal ex necessitate, though absent when the thing 
was done (/.»). In point of law, the act of the innocent agent is as much 
the act of the procurer as if he were present and did the act himself (c). 
Where the prisoner had induced a child of the age of nine years to 
take money from his father’s till and give it him, Wightman, J., left 
it to the jury to say whether the child was an innocent agent, that is, 
whether he knew that he was doing wrong or was acting altogether 
unconsciously of guilt and at the dictation of the prisoner(d).

The rule also applies in the case of libels published through 
the agency of the post office(e), or the transmission of poison 
by the hands of a person of any age, who is ignorant of its 
nature (f) and for the purpose for which he is to deliver it 
to the person intended to be killed or injured, or the uttering 
of a forged document through a person who does not know that 
it is forged (g). It is not essential that the principal should be 
present at the place where the crime takes effect. This is obvious in

(a) Discussed ante, p. 52. (c) R. r. Johnson, 7 East, 65.
(?>) Font. 349. Kel. (J.) 62. (/) Post. 349.
(c) Sop R. v. Brisac, 4 East. 163, (g) R. v. Palmer, 1 B. & P. (N.R.)

ante, p. 53. '*6.
(d) R. v. Manley, 1 Cox, 104.
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the cases of crimes such as libels and false pretences and threatening 
letters transmitted by post, and also applies in cases where poison is 
placed for another person, and is taken by him in the absence of the 
person who placed it (h).

A prisoner went to a die-sinker and ordered four dies of the size of a 
shilling to be made, stating them to be for two whist clubs. Before 
making them, the die-sinker communicated with the officers of the Mint, 
who directed him to execute the prisoner’s order, which he did by making 
the first and third dies, and from these counterfeit shillings could be 
coined. It was held that the prisoner was the principal, as the die- 
sinker was an innocent agent (/). Where the prisoners applied to an 
artist to engrave a copy of the coupons of the Netherlands Bank, and 
t lie artist suspecting that there was an intention to defraud, communicated 
with the Dutch consul, and under his direction, employed persons to 
engrave the plate in pursuance of the orders given him : it was held that 
the artist was an innocent agent (/•).

B. in London, and S. on the Continent, were engaged in planning the 
forgery of a plate, as appeared by letters which had passed between them. 
The order for the plate was given by B. to an innocent agent in England 
before S. came to England. On his arrival he and B. went to the manu­
facturer, and the plate was given to them. It was contended that B. 
was the principal, and that S. was only an accessory before the fact, and 
that it was the same as if B. had engraved the plate, and, if so, S. was 
only an accessory. Tindal, C.J., said : 4 That reasoning would be good 
if the actual maker had been a guilty party, because he would stand in 
a different position to those who had counselled him to the commission 
of the crime. But it altogether fails where the immediate agent is an 
innocent one. Then, those who have plotted and arranged that he 
should do the particular act are themselves principals. Suppose the 
prisoners had been both abroad, and that, having planned the forgery, 
one of them had given the order for the plate by letter, can it be doubted 
that they would be indictable as principals ; and can it make any differ­
ence that one of them is in this country ? It seems to me, then, that 
the circumstance of the immediate agent in this forgery being an innocent 
person renders the rule of law as to principal and accessory inapplicable.’ 
And Alderson, B., said : ‘ If a person does an act of this kind, with a 
guilty intent, he is not the agent of any one. If he does it innocently, 
he is the agent of some person or persons ; and if two have agreed to 
employ him, he is the agent of both. In this case, therefore, it is a ques­
tion for the jury whether the prisoners were jointly acting in procuring 
this plate to be made. If they were, then the engraver acts on behalf 
of both. It makes no difference whether they were in England or else­
where ; when they have once agreed to do the thing, the act of one is 
the act of all, although the rest be absent at the time ' (/).

The prisoner was indicted for forging a receipt for 5/. in the name of 
W. S., who had gone to America ten years before. On receipt from the 

(h) Fuat. 34!*. .Stcph. Dig. Or. Law (h) R. v. Valler, 1 Cox, 84, Gurney, 13., 
(0th ed.), 30. Kel. (,1.) 52. 4 Co. Rep. and Wightman, .1.
440. (/) R. v. Bull, 1 Cox, 281. Ante, p. 52.

(;) R. v. Batmen, 2 Mood. 300.
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prisoner of a letter addressed to M. S., M. S. sent a letter containing a post- 
office order, directed to W. S. This letter was opened by B., who wrote 
to the prisoner and informed him of the receipt of the post-office order. 
The prisoner wrote a letter in reply enclosing one purporting to come from 
W. S., desiring B. to obtain payment of the post-office order, and saying 
that he was ‘ at liberty to sign his hand/ if necessary, to the post-office 
order. In consequence of this letter B. signed the name ‘ W. S.’ to the 
post-office order, and received the money and transmitted the balance, 
after paying the expenses, 4/. 17». Gd., to the prisoner. B. stated that 
he considered the letter gave him sufficient authority to sign the name 
‘ W. S.,’ which he wrote in his ordinary hand, without imitating any 
person’s signature. It was urged that in order to constitute forgery 
the writing of the name by an innocent agent must be as if it were the 
act of the person whose name was written. Here the signing was as an 
agent, and the prisoner had only been guilty of giving an authority, 
which he had no right to give. 13. did not sign as W. S., but on the ground 
that he was authorised to sign W. S.’s name for him. Secondly, it was 
not sufficient to give an innocent agent ‘ liberty ’ or licence to do an act 
to make the party giving such licence a principal, for a bare permission 
would not make a man a principal (//<). Platt, B., after consulting Pollock, 
C.B., ‘ We agree in thinking that as B. was an innocent agent, the sign­
ing the name W. S. by him is just the same as if it had been signed by the 
prisoner himself, and that it is therefore a forgery. We also think that 
the terms of the letter, which induced B. to sign, arc quite immaterial, 
as it was in consequence of that letter that the name was written ' (n).

But if a person who receives and utters a note knows that it is forged, 
the person who gave it will not be punishable as a principal (o) ; and 
where a person, having incited another to lay poison, is absent at the 
time of laying it, he is an accessory only, though he prepared the poison, 
if the person laying it is amenable as a principal ; but is punishable as a 
principal if the person laying the poison is not so amenable (p).

Sect. II.—Principals and Accessories in Felony.

All persons who take any part in the commission of a felony are ill 
construction of law felons (q) : but at common law a distinction is drawn 
in the case of felony between—(i.) Principals in the first degree; (ii.) 
principals in the second degree, or accessories at the fact ; (iii.) accessories 
before the fact ; (iv.) accessories after the fact. This distinction was of 
importance with reference both to procedure and punishment : but 
much of the earlier case law on the subject has been rendered obsolete by 
legislation.

(i.) Principals in the First Degree.
1. Principals in the first degree are those who have committed the 

fact with their own hands or through an innocent agent (r), whether 
the fact be a complete crime or an incitement to commit crime.

(m) R. v. Maddoek, 2 Russ. C. & M. 
p. 940 (4th cd.). 1 Russ. C. & M. 57 (4th
ed.), and 1 Halo, 010, wore cited.

(w) R. v. Clifford, 2 C. & K. 202.

(o) R. r. Soares, R. & R. 25. 
(/>) Post. 249.
(7) Post. 417.
(r) Vide ante, p. 104.
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2. In treason and in misdemeanor all persons participating are liable 

as principals. (Vide post, p. 138.)
The first count of an indictment charged the prisoners with uttering 

a counterfeit sixpence to A., and on the same day uttering another to B. : 
the second count with uttering to C. ; and a third count with uttering 
to I). The prisoners were in a town together all the day in question, 
and in the evening quitted a public-house together, having first changed 
their clothes for the purpose of disguise. Each of them uttered three 
bad sixpences, made in the same mould, and of the same metal, to shop­
keepers living within a short space of each other, and the prisoners were 
found together immediately afterwards with counterfeit money on their 
persons, but there was no proof that they were together at either of the 
utterings. There were other facts to shew a community of purpose. 
On these facts, Erskine, J., at first called on counsel for the prosecution 
to elect against which of the prisoners he intended to proceed. It was 
then contended that if the prisoners jointly provided themselves with 
the coin for uttering, and shared the proceeds afterwards, they were 
jointly guilty of each act of uttering ; that in misdemeanor there being 
no accessories, the acts which would make them accessories before the 
fact in felony made them principals on this charge, and that at all events 
one of them could be convicted of the two titterings on the same day, 
and the other of the single uttering, of which he was guilty, on one of the 
other counts. Erskine, J., then directed the trial to proceed, and in 
summing up told the jury, that if two persons, having jointly prepared 
counterfeit coin, planned the uttering, and went on a joint expedition, 
and uttered, in concert and by previous arrangement, the different pieces 
of coin, then the act of one would be the act of both, though they might not 
be proved to be actually together at each uttering. It might be different 
if, having possession of the counterfeit coin, they shared it between them, 
and each went his own way, and acted independently of the other. If 
they thought they were acting in concert in the litterings charged, they 
should convict on the whole indictment. If they thought they were 
uttering independently of each other, they might convict one of the two 
litterings on the first count, and the other on the other counts (s).

So, where, on an indictment against G. and J. for uttering counterfeit 
coin, it appeared that the uttering was by J. in the absence of G. ; but 
that both were together before the uttering, under circumstances which 
left no doubt of their joint engagement in a common purpose of uttering 
base shillings and sharing in the proceeds, Talfourd, J., directed the 
jury that if they thought G. was engaged on the evening in question with 
J. in the common purpose of uttering counterfeit shillings, having one 
stock of such coin, for their mutual benefit ; and if, in pursuance of such 
purpose, J. uttered the shilling, they ought to find G. guilty, subject to 
the question of law whether the actual presence of G., in or so near the 
neighbourhood as to amount to association in the very act, was necessary 
to support the charge. The jury found both guilty ; but, in deference 
to the authority of R. v. Else (<) and R. v. Page («), the question whether (*)

(*) U. v. Hume, 2 M. & Rob. 300. 
(0 R. & R. 42.

(u) 2 Mood. 290.
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G. was properly convicted was reserved for the opinion of the judges ; 
who were unanimously of opinion that he was rightly convicted, on the 
ground that, at common law, persons who in felony would have been 
accessories before the fact, in misdemeanor were principals, and there­
fore R. v. Else and R. v. Page were wrongly decided (v).

(ii.) Principals in the Second Degree.

Principals in the second degree are those who were present, aiding and 
abetting at the commission of a felony. They are often termed aiders 
and abettors, and sometimes accomplices : but the latter appellation will 
not serve as a term of definition, as it includes all the participes criminis, 
whether they are considered in strict legal propriety as principals in 
the first or second degree, or merely as accessories before or after the 
fact (w).

Presence actual or constructive.—A person may be a principal in 
the second degree in felony even if by reason of age or sex physically 
incapable of being a principal in the first degree (x). In order to render 
a person a principal in the second degree, he must be present aiding and 
abetting at the fact, or ready to afford assistance if necessary, as when 
one commits a murder, and another keeps watch and ward at some con­
venient distance (//). Hut a person may be present, and, if not aiding 
and abetting, be neither principal nor accessory : as, if A. happens to be 
present at a murder and takes no part in it, nor endeavours to prevent 
it, or to apprehend the murderer, this course of conduct will not of itself 
render him either principal or accessory (z).

The presence need not be a strict actual immediate presence, such a 
presence as would make him an eye-witness or ear-witness of what passes, 
but may be a constructive presence. So that if several persons set out 
together, or in small parties, upon one common design, felonious or 
unlawful in itself, and each takes the part assigned to him ; some to com­
mit the fact, others to watch at proper distances and stations to prevent 
surprise, or to favour, if need be, the escape of those more immediately

(«) R. r. Creenwood, 2 Den. 453. over­
ruling R. v. Hay vs, 2 Cox, 08, and R. v. 
Wert, t Cox, Î87. R. v. Skerritt, ÎO. à P. 
427, appears also to fall with this ruling.

(tv) Font. 341. The course and order of 
proceeding against offenders founded upon 
the distinction between principals in the 
first degree and principals in the second 
degree, appears to have been unknown to 
the most ancient writers on our law, who 
considered the persons present aiding and 
abetting in no other light than as acceasoriv* 
at the fact (Fost. 347). But as such acces­
sories they were not liable to be brought to 
trial till the principal offenders had been 
convicted or outlawed, the course pf jus­
tice was frequently arrested by the death 
or escape of the principal, or from his re­
maining unknown or concealed. With a 
view to obviate this mischief the judges by 
degrees adopted a different rule : and at

length it became settled law that all persons 
present, aiding and abetting, when a felony 
is committed, are principals in the second 
degree. Coal-heaver’s case, 1 Loach, tiff. 
And see Fost. 428, and R. v. Towle, R. & R. 
314. This law was by no means settled till 
after the time of Edward 111. ; and so late 
as the first of Queen Mary a chief justice 
of England strongly doubted of it, though 
indeed it had been sufficiently settled 
before that time.

(r) 1 Hale, (13(1. R. v. Eldershaw, 3 C. & 
P. 391 i, boy under fourteen principal in 
second degree in rape. R. r. i,ord Balti­
more [1708J, 4 Burr. 2179. R. v. Ram, 17 
Cox, (109, women principals in second 
degree in rape.

(y) 1 Hale, (115. Fost. 350. 4 Bl. Com. 
34.

(:) 1 Hale, 439. Fust. 350.
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engaged ; they are all, provided the fact be committed, in the eye of 
the law present at it ; for it was made a common cause with them ; each 
man operated in his station at one and the same instant, towards the 
same common end, and the part each man took tended to give counte­
nance, encouragement and protection to the whole gang, and to insure 
the success of their common enterprise (a). But there must be some par­
ticipation ; therefore if a special verdict against a man as a principal 
does not shew that he did the act, or was present when it was done, or 
did some act at the time in aid which shews that he was present, aiding 
and assisting, or that he was of the same party, in the same pursuit, and 
under the same expectation of mutual defence and support with those 
who did the. fact, the prisoner cannot be convicted (b). So, if several are 
out for the purpose of committing a felony, and upon alarm and pursuit 
run different ways, and one of them maim a pursuer to avoid being taken, 
the others are not principals in that maiming (c). And it has been held 
not sufficient to make a man a principal in uttering a forged note, that 
he came with the utterer to the town where it was uttered, went out with 
him from the inn where they put up a little before he uttered it. joined 
him again in the street a short time after the uttering, and at a distance 
of 150 yards from the place of uttering, and ran away when the utterer 
was apprehended (d). In R. v. Brady (e), on an indictment for forging 
and uttering a cheque, Graham, B., is reported to have said : ‘ It has 
frequently been held that what would amount to a constructive presence 
at common law will not be sufficient upon an indictment under a statute. 
A case under this statute occurred before me at Derby (/). Two persons 
went in concert to utter a forged note ; one went into a shop to utter it, 
whilst the other remained at some little distance in the street ; it was 
objected that the latter was not liable as a principal. I saved the point ; 
and the judges were of opinion that the utterer only was liable ’ (e). The 
general rule applies to offences by statute as well as at common law, viz., 
that all present at the time of committing an offence arc principals, 
although one only acts, if they are confederates, and engaged in a common 
design, of which the offence is part (f/). And where three persons were 
charged with uttering a forged note, other acts done by all of them jointly, 
or by any of them separately, shortly before the offence, may be given in 
evidence to shew the confederacy and common purpose, although such 
acts constitute distinct felonies (h). And what was found upon each may 
be proved against each to make out such confederacy, although it were 
not found until some time after the commission of the offence (i).

K. and M. were indicted for stealing oats. K. was hired by the 
prosecutor to draw oats in sacks from a vessel to the prosecutor's ware­
house, and M. was employed by the prosecutor to load the sacks into

(a) Fost. 350, 2 Hawk. c. 29, 68. 7, 8. 
Sec It. v. Howell, 9 C. & P. 437, Little- 
dale, J. It. v. Vanderstein, 10 Cox, 177
(Ir.).

(b) It. v. Porthwick, 1 Dougl. 207.
(r) It. v. White & Richardson, R. & R. 

99.
(d) It. v. Davis & Hall, East. T. 1800. 

MS. Bayley, J. ; and It. & It. 113.

(c) O. B. June, 1813. 1 Stark. Or. VI.
84n.

(/) This seems to bo R. v. Brady, ubi
"(g) R. v. Tattersal, East. T. 1801. MS. 

Bayley, J.
(//) Id. ibid.
(i) Id. ibid.
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trams belonging to K. on which they were carried. Whilst one load 
was being conveyed to the warehouse, K. said to M., ‘ It’s all right,’ and 
shortly afterwards M. emptied some oats out of two sacks which were 
on a tram close to the vessel, into a nosebag which he then placed under 
the tram. K., at this time, was absent with a load, but returned in a few 
minutes to the vessel with an empty tram, took the nosebag from under 
the tram, where M. had placed it, and put it on the tram, and drove off 
with it, M. being, at the time K. took the nosebag from under the tram, 

n the vessel, which lay close to the tram, and within three or four yards 
of K. It was submitted that K. was entitled to be acquitted, as he was 
not present at the time when the oats were stolen. Maule, J., said : ‘ I 
think the evidence shews that this was all one transaction, in which both 
concurred ; and I think both having concurred, and both being present 
at some parts of the transaction, both may be convicted ' (j).

Upon an indictment for larceny against H. and G., it appeared that 
G. was the foreman of the prosecutor, a canvas manufacturer, but had no 
authority to sell any yarn. On one occasion II. sent his servants to the 
warehouse of the prosecutor to bring away yarn, and G. delivered with 
the yarn an invoice made out in the name of the prosecutor. Subse­
quently, H. sent two of his men to the warehouse of the prosecutor, and, 
on arriving, they found H. and G. there. Some yarn was pointed out 
as the yarn which they were to take to H.’s premises : and they there­
upon, in the presence of H. and G., carried away the yarn in question. 
When H. was charged he produced the invoice which G. gave him on 
the first occasion, and stated that, except on that occasion, he had had 
no dealings with him. It was submitted that H. was only guilty of 
receiving the yarn, knowing it to have been stolen, but Coltman, J., 
held that if II. knew that in the transaction in question G. was, in fact, 
committing a felony, he, as well as G., was guilty of the same felony ; 
and, therefore, the question for the jury was whether, at the time of the 
pretended sale by G., H. knew that G. was exceeding his authority and 
defrauding his master (£).

Going towards the place where a felony is to be committed in order 
to assist in carrying off the property, and assisting accordingly, will not 
make the party a principal if he was at such a distance, at the time of the 
felonious taking, as not to be able to assist in it. The prisoner and .J. S. 
went to steal two horses ; J. S. left the prisoner half a mile from the place 
in which the horses were, and brought the horses to him, and both rode 
away with them. Upon a case reserved, the prisoner was held to be an 
accessory before the fact only, not a principal, because he was not present 
at the original taking (l). Where a servant let a person into his master’s 
house, in order that he might steal his master’s money, and he continued 
in the house till the robbery, but the servant left the house before the 
robbery was committed, it was held that the servant was an accessory 
before the fact (m). On an indictment for stealing in a dwelling-house, 
it was proved that a servant had unlocked the door of the house, in order

(/) R. v. Kelly, 2 C. & K. 379. Maulo, J., & R. 421.
refused to reserve the point.

(k) R. r. Hornby, 1 C. & K. 305.
(/) R. v. Kelly, MS. Bayley, J., and R.

(to) R. v. Tuckwell, C. & M. 215, Cole­
ridge, J. It is not staled how long before 
the theft the servant left.
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that another person might get in and steal the property, which lie did 
about twenty minutes after the servant had left the house. It was contended 
that, as it was clear that if the servant had been indicted for house-break 
ing and stealing he might have been convicted (n), that shewed that he 
was guilty of stealing the money, for that could not depend upon the form 
of the indictment. But it was held that the servant was only an acces­
sory before the fact to the offence charged in the indictment (o). Where 
three prisoners were jointly indicted for maliciously wounding with 
intent to maim, &c., and one of them did not come up and take any part 
until the wound had been inflicted by the others, it was held that the 
latter only could be convicted, though the former kicked the prosecutor 
several times after he came up (p). So, if two prisoners go to a house, 
intending to commit a theft in it, and one enters first and is apprehended, 
and then the other enters and commits the theft, the former is only an 
accessory before the fact (</).

But where a man committed a larceny, in a room of a house, in which 
room he lodged, and threw a bundle containing the stolen property out 
of the window to an accomplice who was waiting to receive it, the judges 
came to a different conclusion. The accomplice was indicted and con­
victed as a receiver ; and the learned judge before whom he was tried 
was of opinion, that as the thief stole the property in his own room, and 
required no assistance to commit the felony, the conviction of the accom­
plice as a receiver might have been supported, if the jury had found 
that the thief had brought the goods out of the house, and delivered 
them to the accomplice ; but as the jury had found that the thief threw 
the things out of the window, and that the accomplice was in waiting 
to receive them, he thought the point fit for consideration. And the 
judges were of opinion that the accomplice in this case was a principal, 
and that the conviction of him as a receiver was wrong (r).

So, where on an indictment against G. for stealing, and H. for receiv­
ing pork, it appeared that the prisoners went together to the prosecutor’s 
warehouse, and G. went into the warehouse and took the pork out of a 
tub, and brought it out of the warehouse and gave it to H., who had 
remained on the outside, and who was not in a position to see what G. 
did in the warehouse, but was sufficiently near to have rendered him 
aid in case he had been taken into custody ; that is to say, the evidence 
was sufficient to have convicted him as a principal in the second degree ; 
and the jury having found H. guilty, upon a case reserved upon the 
question whether a person who was a principal in the second degree 
could, under the above circumstances, be convicted as a receiver of the 
goods stolen, the judges were unanimously of opinion that he could not ; 
and, therefore, the conviction of H. was wrong (s).

(m) R. r. Jordan, 7 C. & P. 432.
(o) R. v. Jefferies & Bryant, Gloucester 

Spr. Ass. 1848. CresswcU and Patteson, 
JJ.t 3 Cox, 85, MSS. C. 8. (1. The decision 
seems to turn on the length of the interval 
between the departure of the servant and 
the arrival of the thief.

(p) R. v. M’Phane, C. & M. 212 ; Tin- 
dal. C.J.

(q) R. v. Johnson, C. & M. 218, Maule,

J., and Rolfe, B.
(r) R. v. Owen, 1 Mood. Off.
(s) R. v. Perkins, 2 Den. 459. ‘ This case 

must not he taken to decide that a principal 
cannot, under any circumstances, bo a re­
ceiver, as the marginal note would seem to 
indicate. If a principal were to deliver the 
goods to another, and afterwards at a dis­
tance from the place where the felony was 
committed were to receive them again,
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An indictment charged 8. with stealing 18». Gd., and C. with receiving 
the same. 8. was a barman at a refreshment bar. C. went up to the 
bar, called for refreshments, and put down a florin. S. served C., took 
money from his master’s till in the presence of V., and gave to C. 18*. (x/. 
change for the florin, which (\ pocketed. There was evidence of recogni­
tion and common purpose between 8. and ( X 8. was convicted of stealing, 
and (X of receiving the 18*. 6d. It was held, that upon the evidence, 
the jury should have been directed that they might convict 0. as a 
principal in the second degree, and that he was not properly convicted 
as a receiver (/).

Common Purpose. —In order to make a person who is present when 
a felony is committed a principal in the second degree, there must be a 
community of purpose with the party actually committing the felony, at 
the time when the felony is committed. One count charged II. and M. 
with stealing from the person ; another charged them with feloniously 
receiving the stolen property. II. was walking by the side of the 
prosecutrix, and M. was seen just previously following behind her. The 
prosecutrix felt a tug at her pocket, found her purse was gone, and, on 
looking round saw H. behind her, walking with M. in the opposite direction 
and saw her hand something to M. The jury were directed that, if they 
did not think, from the evidence, M. was participating in the actual 
theft.it was open to them on these facts to And him guilty of receiving. 
The jury found H. guilty of stealing and M. guilty of receiving ; and it 
was held that the direction was right, as to make M. a principal in the 
second degree there must have been a community of purpose with H. 
in the actual stealing (u).

And if several act in concert to steal a man’s goods, and he is induced 
by fraud to trust one of them in the presence of the others with the pos­
session of the goods, and then another of the party entices the owner 
away, in order that the party who has obtained such possession may 
carry the goods off, all will be guilty of felony, the receipt by one, under 
such circumstances, being a felonious taking by all (r). So, where a 
prisoner asked a servant, who had no authority to sell, the price of a 
mare, and desired him to trot her out, and then went to two men, and 
having talked to them, went away, and the two men then came up and 
induced the servant to exchange the marc for a horse of little value, it 
was held that if the prisoner was in league with the two men to obtain 
the mare by fraud and steal her he was a principal (//’).

If a murder is committed in prosecution of some unlawful purpose, 
even a bare trespass, all persons who went to give assistance, if need were, 
in carrying the unlawful purpose into execution, are guilty of murder. 
But this applies only where the murder is committed in prosecution of 
some unlawful purpose, in which the combining parties united, and for 
the effecting whereof they are assembled ; for unless this appears, though
there can bo no doubt that lie might be 
convicted as n receiver.’ C. S. <!.

(<) K. v. Coggins, 12 Cox, .r»17 (C. C. It.). 
(it) It. v. Hilton, 1 Bell, 20, referred to 

in K. r. Coggins as R. v. M'Ewin. In It. v. 
Coggins, Blackburn, J., approved the direc­
tion in R. t>. Hilton.

(r) R. v. Stand ley, MS. Bayley, J., and 
R. & R. 305. R. v. County, MS. Bayley, ,1. 
As to liability for larceny by aiding and 
abetting as ring dropping, see R. r. Moore, 
1 Leach, 314.

(«') It. v. Sheppard, 0 0. & P. 121, Cole-
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the person giving the mortal blow may himself be guilty of felonious 
homicide, yet the others who came together for a different purpose will 
not be involved in his guilt (x). Thus, where three soldiers went together 
to rob an orchard : two got upon a pear-tree, and the third stood at the 
gate with a drawn sword in his hand ; and the owner's son coming by 
collared the man at the gate, and asked him what business he had there, 
whereupon the soldier stabbed him ; it was ruled to be murder in the 
man who stabbed, but that those on the tree were innocent. It was 
considered that they came to commit a small, inconsiderable trespass, 
and that the man was killed upon a sudden affray without their knowledge. 
Hut the decision would have been otherwise if they had all come thither 
with a general resolution against all opposers ; for then the murder would 
have been committed in prosecution of their original purpose (//).

Where on a trial for murder the case for the Crown was, that the 
prisoner and J. had followed the deceased for the purpose of robbing 
him, and that, in pursuance of that object, one or both of them struck the 
deceased on the head and killed him, and the preceding passage was 
cited for the prisoner : tiramwell, B., told the jury, * The rule of law is 
this : if two persons are engaged in the pursuit of an unlawful object, 
the two having the same object in view, and, in the pursuit of that common 
object, one of them does an act which is the cause of death under such 
circumstances that it amounts to murder in him, it amounts to murder 
in the other also. The cases which have been referred to may be explained 
in this way. The object for which the parties went out was a compara­
tively trifling one, and it is almost impossible to suppose that if one had 
committed a murder whilst engaged in the pursuit of such an object, 
the act could have been done in furtherance of the common object they 
had in view, which was comparatively so unimportant. Suppose two 
men go out together, and one of them holds a third man for the purpose 
of enabling his companion to cut that man’s throat, and his com­
panion does so, no one could doubt that they were both equally guilty 
of murder. Therefore, if you find the common unlawful object in the 
two prisoners, and death ensuing from the act of J. in pursuance 
of that common unlawful object, under such circumstances that it was 
murder in him, it is your duty to find the prisoner guilty ' (z).

Where there is a general resolution against all opposers, whether such 
resolution appears upon evidence to have been actually and explicitly 
entered into by the confederates, or may be reasonably collected from

(j:) Foat. 351, 352. 2 Hawk. c. 29, s. 9. 
See K. v. Howell, 9 C. & l\ 437. per Little- 
dale, J.

(y) Fost. 353. Case at Salisbury, Lent 
Assizes, 1997, MS. Denton & Chappie, 2 
Hawk. c. 29, s. 8. R. v. Skeet, 4 F. & F. 
931. And see It. v. Hodgson and others, 
1 Leach, 9; and an Anon, ease [1994), 
1 Leach, 7, note (a), where several soldiers, 
who were employed by the messengers of 
the Secretary of State to assist in the appre­
hension of a person, unlawfully broke open 
the door of a house where the person was 
supposed to bo ; and having done so, some 
of the soldiers began to plunder, and stole 

VOL. I.

some goods. The question was, whether 
this was felony in all ; and Holt, C.J., citing 
the case, says, ‘ That they were all engaged 
in an unlawful act is plain, for they could 
not justify breaking a man’s house without 
making a demand first ; yet all those who 
were not guilty of the stealing were acquit­
ted, notwithstanding their being engaged 
in one unlaw ful act of breaking the door ; 
for this reason, because they knew not of 
such intent, but it was a chance oppor­
tunity of stealing, whereupon some of them 
did lay hands.’

(2) R. t’. Jackson, 7 Cox, 357.
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their number, arms, or behaviour, at or before the scene of action, and 
homicide is committed by any of the party, every person present in the 
sense of the law when the homicide is committed will be involved in the 
guilt of him who gave the mortal blow (a). Thus where several persons 
are together for the purpose of committing a breach of the peace, assault­
ing persons who pass, and, while acting together in that common object, 
a fatal blow is given, it is immaterial which struck the blow, for the blow 
given under such circumstances is in point of law the blow of all, and 
it is unnecessary to prove which struck the blow (b).

But this doctrine applies only to assemblies formed for carrying into 
execution some common purpose, unlawful in itself. For if the original 
intention was lawful, and prosecuted by lawful means, and opposition is 
made by others, and one of the opposing party is killed in the struggle, 
in that case the person actually killing may be guilty of murder or 
manslaughter, according to the circumstances ; but the persons engaged 
with him will not be involved in his guilt, unless they actually aided and 
abetted him in the fact ; for they assembled for another purpose which 
was lawful, and consequently the guilt of the person actually killing 
cannot by any fiction of law be carried against them beyond their original 
intention (e).

It is submitted that the true rule of law is, that where several persons 
engage in the pursuit of a common unlawful object, and one of them 
does an act which the others ought to have known was not improbable 
to happen in the course of pursuing such common unlawful object, all 
are guilty.

When several are present and abet a fact, an indictment may lay it 
generally as done by all, or specially, as done by one and abetted by the 
rest (d). Or if the punishment for principals in the first and second 
degrees is the same, all may be indicted as principals in the first 
degree (e).

Homicide Cases. If several persons are present at the death of a 
man, they may be guilty of different degrees of homicide, as one of murder 
and another of manslaughter ; for if there is no malice aforethought in 
the party striking, but malice in an abettor, it will be murder in the latter, 
though only manslaughter in the former (/). Several persons conspired 
to kill E., and set upon him accordingly, when 8., who was a servant to 
one of them, seeing the affray and fighting on both sides, joined with his 
master, but knew nothing of his master’s design. A servant of E., who 
supported his master, was killed. The Court told the jury that malice 
against E. would make it murder in all those whom that malice affected, 
as the malice against E. would imply malice against all who opposed the 
design against E. : but, as to S., if he had no malice, but took part

(u) Font. 353, 364. 2 Hawk. c. 29, b. 8. 
See post, p. 721, 4 Murder.'

(6) R. v. Harrington, 6 Cox, 231, Mar­
tin. B. See the Sissingliurst-housc case 
and others cited post, Bk. ix. c. i. p. 721.

(r) Fust. 354, 355. 2 Hawk. c. 20, s. It. 
(</) 2 Hawk. c. 23, s. 71», and c. 25, b. 04. 

R. v. Young, 3 T. R. 98.
«) This is so even in a case of rajs.-.

According to tlie old practice it was thought
better to chaige tin pertiee so....ling t'<
the facts as intended to be proved. R. r. 
Vide, Fit*. Corone, pi. 80. R. v. Burgess, 
1813, Tr. T. Post, p. 931 ft s>q. As to 
common law indictments for murder against 
several, see R. r. Cordon, 1 Leach, 515 ; 
1 Fast. P.C. 352.

(/) 1 East, P.C. 350.
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suddenly with those who had, without knowing of the design against E.. 
it was only manslaughter in him. The jury found S. guilty of man­
slaughter and three others of murder, and the three were executed (y).

If the person charged as principal in murder be acquitted, a conviction 
of another charged in the indictment as present aiding and abetting him 
in the murder, is good. Holt, C.J., said : * Though the indictment be 
against the prisoner for aiding, assisting, and abetting A., who was 
acquitted, yet the indictment and trial of this prisoner is well enough, for 
all are principals, and it is not material who actually did the murder ’ (/<). 
And all who are present aiding and assisting are equally principals with 
him who gave the stroke whereof the party died, though they are called 
principals in the second degree (i). So that if A. is indicted for homicide, 
or manslaughter, and C. and D. for being present and assisting A., and A. 
does not appear, but C. and D. appear, they shall be arraigned ; and if 
convicted shall receive judgment, though A. neither appears nor is out­
lawed (j). And if A. is indicted as having given the mortal stroke, and 
B. and C. as present, aiding and assisting, and upon the evidence it appears 
that B. gave the stroke, and A. and C. were only aiding and assisting, 
it maintains the indictment, and judgment may be given against them 
all ; for it is only a circumstantial variance, and in law it is the stroke of 
all that were present aiding and abetting (Æ).

Where the first count charged D. as principal in the first degree in 
the murder of W. C. by shooting him with a gun, and P. as being present 
aiding and abetting £>., and the second count charged P. as principal 
in the first degree, alleging that he ‘ afterwards’ assaulted ‘the said W. 0.,’ 
&o., and D. as being present aiding and abetting P. ; the jury found 
both guilty, but added that they were not satisfied which of the prisoners 
fired the gun, but were satisfied that one of them fired the gun, and that 
the other was present aiding and abetting. It was thereupon submitted 
that, the prisoners being charged differently in the two counts, the jury 
must be instructed to find them guilty on one or the other of the counts 
only ; but Coltman, J., thought that, as the evidence equally supported 
either count, it was not necessary to give any such direction, and there­
fore told them that if the)' wrere satisfied that one of the two fired the gun, 
and that the other was present aiding and abetting, they were both liable 
to be found guilty, and the jury returned a general verdict of guilty. 
Upon a case reserved, the conviction was held right, for both counts 
substantially related to the same person killed and to one killing (l).

Where a count charged A. with murder, and B. and C. with being 
present aiding and abetting in the commission of the murder, and it 
appeared that A. was insane at the time of committing the murder, it

((/) K. r. Salisbury [1553], Plowd. 100. 
75 E. It. 158. Sec 1 Halo, 440, and post,

(h) it. v. Wallis, 1 Salk. 334. R. v. Taylor, 
1 Ixaoh, 300: 1 East, P C. 351.

(») 1 Hale, 437. Plowd. lUOa. An­
ciently the man who gave the fatal stroke 
was considered the principal, and those 
present only accessories.

(/") 1 Hale, 437. Gittin’s case, Plowd. 
08, 100: 75 E. R. 155.

(k) 1 Hale, 438. Plowd. 98a. R. r. 
Mackalley, 9 Co. Rep. 070. 1 East, P.C.
350. R. v. Turner, Î Lew. 177, Parke, B. 
R. v. Phelps, C. & M. 180.

(/) R. v. Downing, 1 Den. 52, Maule, J., 
diss. See 2 C. & K. 382, for the indictment. 
Now the proper course in such case would 
bo simply to allege that the prisoners 
murdered C., accoiding to 24 & 25 Viet, 
c. 100, s. 0 ; post, p. 818.
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was held that B. and C. could not be convicted on this count (m). Where 
a count charged B. and C. as principals in the first degree with a murder, 
and it appeared that A., an insane person, collected a number of persons 
together, who armed the.iselves, having a common purpose of resisting 
the lawfully constituted authorities, A. having declared that he would 
cut down any constables who came against him, and a constable having 
come with his assistants, and a warrant to apprehend A., A., in the 
presence of B. and C., who were two of his party, shot one of the assistants ; 
it was held that the prisoners were guilty of murder as principals in the 
first degree, and that it was no ground of defence that A. and his party 
had no distinct or particular object in view when they assembled together 
and armed themselves ; because, if their object was to resist all opposers 
in the commission of any breach of the peace, and for that purpose the 
parties assembled together and armed themselves with dangerous weapons, 
however blank the mind of A. might be as to any ulterior purpose, and 
however the minds of the prisoners might be unconscious of any particular 
object, still, if they contemplated a resistance to the lawfully constituted 
authorities of the country, in case any should come against them while 
they were so banded together, there would be a common purpose, and they 
would be amwerable for anything which they did in the execution of it(w).

(iii.) Accessories Before the Fact.

An accessory before the fact is he who, being absent at the time of the 
offence committed, procures, counsels, commands, or abets another to 
commit a felony (o). The term accessory is in practice confined to cases 
of felony. It is not used with reference to high treason (/>). In crimes 
under the degree of felony there arc no accessories : but all persons con­
cerned therein, if guilty at all, are principals (</). Those who by hire, 
command, counsel, or conspiracy, or by shewing an express liking, appro­
bation, or assent to another’s felonious design of committing a felony, 
abet and encourage him to commit it, but are so far absent when he 
actually commits it that he could not be encouraged by the hopes of 
any immediate help or assistance from them, are accessories before the 
fact (r). Thus, if A. bids his servant to hire some one, no matter whom, 
to murder B., and furnishes him with money for the purpose, and the 
servant procures C., a person of whom A. never saw or heard to commit 
the murder, A. is an accessory before the fact to the murder by C. (s).

(m) 15. r, Tyler, 8 C. & V. (till, Denman, 
C.J. Ned quatre.

(m) H. e. Tyler, ibid.
(o) I Hale, 015. 24 & 25 Viet. e. 04, n. 2. 
(/») 2 Hawk. c. 20, su. 2, 5. Hale, 0 18. 

Fust. 341. 4 111. Com. 35.
(</) 15. v. Burton, 13 Cox, 71. 1 Hale, 

(il3. 4 111. Com. 38.
(r) 2 Hawk. c. 21», s. 10. Cf. 1 Hale, 435, 

as to homicide. Coke in speaking of forgery 
says (3 Inst. 101») that to cause is to pro­
cure or counsel one to forge ; to assent is to 
give his assent or agreement afterwards to 
the procurement or counsel of another ; 
to consent is to agree at the time of the

procurement or counsel, and he in law is a 
procurer. In a strict sense he who caused 
a forgery to be done is a forger himself, and 
should be so charged in the indictment ; 
R. v. Stocker, 5 Mod. 138. The assent here 
mentioned must be understood of an assent 
to the design of forging, before the fact of 
the forgery committed (2 East, P.C. 073), 
since, according to Hale, (I 1\C. 084) an 
assent after the fact committed makes not 
the party assenting guilty or principal in 
forging ; but it must be a precedent or 
concomitant assent.

(s) Fost. 125. R. r. McDaniel, 11» St. 
Tr. 740, 781». 2 Hawk. c. 20, ss. 1, 10.
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But words which amount to bare permission will not make an accessory, 
as if A. says he will kill J. 8., and B. says, ‘ You may do your pleasure for 
me,' this will not make B. an accessory (t). And it seems to be generally 
agreed that he who barely conceals a felony which he knows to be intended 
is guilty only of misprision of felony, and shall not be adjudged an 
accessory («). The same person may be a principal and an accessory in 
the same felony, as where A. commands B. to kill C., and afterwards 
actually joins with him in the fact («).

Probably, in point of law, any degree of incitement, with the actual 
intent to procure the commission of the crime, is sufficient, and it is no 
defence to shew that the crime was not committed in consequence of the 
incitement, but from some other motive (see 2 Stark, Ev. 8, 2nd ed.). 
But there must be some degree of direct incitement. The prisoner, at the 
request of a pregnant woman who wished to procure abortion, obtained 
corrosive sublimate for her at her instigation, and influenced by 
a threat that she would destroy herself if she did not get it. He knew 
the purpose for which she wanted it, but though he gave it to her for that 
purpose, he was unwilling that she should use it, and did not administer 
it to her, nor cause her to take it. She, however, took it for the purpose 
assigned, and died in consequence. On a case reserved, it was held that 
the prisoner was not an accessory before the fact («’). The facts of the 
case would have been sufficient to convict the prisoner upon a charge of 
procuring or supplying poison, under sect. 59 of the Offences Against 
the Person Act, 1861 (24 & 25 Viet. c. 100) (r).

Where the prisoner held the stakes for a prize fight, which resulted 
in the death of one of the combatants, Pock burn, ( '.J., said : ‘ To support 
an indictment for being accessory before the fact to manslaughter, 
there must be an active proceeding on the part of the prisoner. He is 
perfectly passive here, all he does is to accept the stakes ’ (//).

At common law the offence of an accessory before the fact was 
regarded as so different from that of a principal in the second degree, 
that where a woman was indicted as an accessory before the fact, it was 
held that she could not be convicted of that charge upon evidence proving 
her to have been present aiding and abetting ; it being clearly admitted to 
be necessary to charge a principal in the second degree with being present, 
aiding and abetting (z).

Where D. was indicted for a burglary, and with stealing goods in the 
house, and V. as an accessory to ‘ the said burglary,' and 1). had been 
acquitted of the burglary, but found guilty of the larceny, and V. found

(/) 1 Halv. air,.
(u) 1 Halv. «10. 2 Hawk. c. 29, s. 22.
(*’) - Hawk. v. 29, s. 1, where it is said 

also that lie may he charged as principal 
and accessory in the same indictment ; hut 
this was not allowed (R. r. Madden, 1 
Mood. 277 ; R. r. (1 alio way, ibid. 234) until 
11 & 12 Viet. c. 4<>, s. 1. In Atkins’ case, who 
was tried for the murder of Sir E. Godfrey 
two indictments were found against him, 
one as principal, the other as accessory ; 
and he was arraigned upon both at the 
same time. But the first was abandoned,

and evidence given only in support of the 
second ; the verdicts appear, however, to 
have been pronounced successively. 7 St.
Tr. 231.

(ir) R. r. Fret well, L. & C. 161: 31 L. .1. 
M.C. 145.

(x) Post, p. 8tl4.
(y) R. v. Taylor, L. R. 2 C. C. R. 148 : 

44L.J.M. C.67: 13 Vox, 98.
(z) R. v. Gordon, 1 Leach, 515 ; 1 East, 

P.C. 352. And see Heydon’s case, 4 Co. 
Rep. 42b.
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guilty as accessory, it was objected that as the jury had acquitted the 
principal of the burglary, the accessory must be acquitted altogether. 
Rut a great majority of the judges were of opinion that, as D. acted in 
order to detect the other prisoner, he was free from any felonious intent, 
and therefore the charge against V., as accessory, of course could not be 
supported (a).

If an Act of Parliament enacts that an offence shall be felony, though 
it says nothing of accessories before or after, yet virtually and conse­
quentially those who counsel or command the offence arc accessories 
before the fact (6), and those who knowingly receive the offender are 
accessories after (c).

Statutes as to Accessories. The Legislature, in statutes concerning 
accessories before the fact, has not confined itself to any certain mode of 
expression ; but has rather chosen to make use of a variety of words all 
conveying the same general idea. In the Accessories and Abettors 
Act, 1861 (24 & 25 Viet. c. 94) (d), which contains general provisions 
applicable to all felonies, whether at common law or under any statute, 
past or future, the words used to describe an accessory before the fact 
arc, * whosoever shall counsel, procure, or command any other person 
to commit any felony’ (s. 2). The other Criminal Law Consolidation 
Acts of 1861, and most modern Acts, use the word accessories simply, 
without further words descriptive of the offence (e). Some early statutes 
have the words abetment, procurement, helping, maintaining, and counsel 
ling (/) ; or aiders, abettors, procurers, and counsellors (</). One de­
scribes the offence by the words command, counsel, or hire (h) ; another 
calls the offenders procurers or accessories (i). One having made use 
of the words comfort, aid, abet, assist, counsel, hire, or command, im­
mediately afterwards, in describing the same offence in another case, 
uses the words counsel, hire, or command only (/). One statute calls 
them counsellors and contrivers of felonies (k) ; and many others make 
use of the terms counsellors, aiders, and abettors, or barely aiders and 
abettors. Upon these different modes of expression, all plainly descriptive 
of the same offence, Foster, J., thinks it may be safely concluded that in 
the construction of statutes we are not to be governed by the bare sound, 
but by the true legal import of the words ; and that every person who 
comes within the description of these statutes, various as they are in 
point of expression, is in the judgment of the Legislature an accessory 
before the fact ; unless he is present at the fact, and in that case he is 
a principal (l).

(а) R. r. Dn nelly & Vaughan, 2 Mardi, 
571 : R. & It, 310.

(б) 1 Halo, 613, 614, 704. 3 Co. Inst.

(c) It. v. James, 24 Q.B.D. 439.
(d) Post, p. ISO.
(c) The same will be found in some early 

statutes : 31 Eliz. c. 12, s. 5 (rep.) ; 21 Jac. 
I. c. 6 (rep.).

(/) 23 Hen. VIII. c. 1, s. 3 (rep.).
(») 1 Ed. VI. c. 12, s. 13 (rep.).
(h) 4 & 6 l'h. & M. e. 4 (rep.).
(»') 39 Eliz. c. 9, s. 2 (rep.).
(;) 3 Will. & M. c. 9 (rep.).

(A) 1 Ann. st. 2, e. 9 (rep.).
(/) That is, a principal in the lirst degree 

if the actual perpetrator, or a principal in 
the second degree if only an aider and 
abettor, Fost. 131. And see Font. 130, 
where, speaking of a case in 1 And. 195, in 
which an indictment was held to bo suffi- 
cient, though the words of the statute of 
Ph. & M. were not pursued, the words 
exciiavit, movit, et proruravit, being deemed 
tantamount to the words of the statute ami 
descriptive of the same offence, he says that 
he takes that case to bo good law, though 
he confesses it is the only precedent he has
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It is an incontrovertible principle of law that he who procures the 
commission of a felony is a felon (m) ; and when he procures its com­
mission by the intervention of a third person, who is not an innocent 
agent (n), lie is an accessory before the fact ; for there is nothing in the 
notion of commanding, hiring, counselling, aiding, or abetting, which 
may not be affected by the intervention of a third person without any 
direct immediate connection between the first mover and the actor. 
And a peer was found guilty of murder, upon evidence which shewed 
that he had contributed to the murder, by the intervention of his lady 
and of two other persons who were themselves no more than accessories, 
without any sort of proof that he had ever conversed with the person 
who was the only principal in the murder, or had corresponded with him 
directly by letter or message (o). For it is not necessary that there 
should be any direct communication between an accessory before the 
fact and the principal offender.

In all felonies there may be accessories before the fact except in those 
felonies which by judgment of law are sudden and unpremeditated.

Manslaughter.—Such are some cases of manslaughter and the like (p). 
But there arc cases of manslaughter where there may be accessories 
before the fact. Upon an indictment for manslaughter it appeared that, 
the death of the prisoner’s wife was caused by swallowing sulphate of 
potash for the purpose of procuring abortion, she believing herself to be. 
pregnant, although in reality she was not. The prisoner purchased the. 
sulphate of potash, and gave it to his wife in order that she might swallow 
it for the above-mentioned purpose, but he was absent at the time when 
she swallowed it. For the prosecution, it was contended that the wife 
committed a felony in swallowing the sulphate of potash, and as death 
ensued therefrom, she also committed murder (y) ; that the prisoner 
was an accessory before the fact to this felony, and to the consequent 
murder, and might be tried under 11 & 12 Viet. c. 40, s. 1 (r), and that, 
although the evidence shewed his offence was murder, yet it would 
support an indictment for manslaughter. For the prisoner it was con 
tended that there could not be an accessory before the fact in man­
slaughter ; but it was held, upon the facts of this case, that the prisoner 
might be convicted of manslaughter («).

met with where the words of the statute 
have been totally dropped.

(m) Post. 12f>, and vide ante, p. 116.
(n) Vide aide, p. 104.
(o) The ease of the Earl of Somerset, in- 

dieted as an accessory before the fact to the 
murder of Sir Thomas Overbury, 2 St. 
Tr. Ml. Cf. R. i*. Cooper, 6 C. A P. 63.1, 
Parke, J.

(/>) Bibithe’s case, 4 Co. Rep. 43. Goose’s 
case, Moore (K.B.), 461 : 72 E. R. 695. Cro. 
Kliz. 540. 4 Bl. Com. 36. 1 Hale, 615. 2 
Hawk. c. 29, s. 24. There may be accessories 
after the fact in manslaughtcr.and if the piin- 
cipal is found guilty of manslaughter, upon 
an indictment for murder, a party charged 
as accessory after the fact to the murder, 
may bo found guilty as accessory to the 
manslaughter. R. t\ Greenacre, 8 C. A F.

35, Tindnl, C.J., Coleridge and Coltmnn, JJ. 
Approved 11. r. Richards, 2 Q.B.D. 311.

(q) R. v. Russell, 1 Mood. 356. See R.
Fretwell, L. A C. 161, ante, p. 117.
(r) Repealed in 1861 (24 A 25 Viet, 

c. 95, 8. 1), and replaced by 24 A 25 Viet, 
c. 94, s. 1, pod, p. 130.

(») R. t\ G ay lor, D. A B. 288. During 
the argument, Bramwell, B., said, ' Suppose 
a man for mischief gives another a strong 
dose of medicine, not intending any further 
injury than to cause him to bo sick and 
uncomfortable, and death ensues, would 
not that be manslaughter ? Suppose, then, 
another had counselled him to do it, would 
not he who counselled bo an accessory be­
fore the fact Î ’ See R. t\ Smith, 2 Cox. 
233, Parke, B. See the observations on 
this subject, Greaves’ Crim. Cons. Acts, 43
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Forgery.—In the older authorities it is laid down that all are princi­
pals in forgery, and that whatever would make a man accessory before 
the fact in felony would make him a principal in forgery (t) ; but this 
must be understood of forgery at common law, which is only a misde­
meanor (u). And Bothe'a case (v) decided upon 5 Eliz. c. 14, which 
would seem to lead to a contrary conclusion, seems from its circumstances 
merely an illustration of the general rule, that when a statute makes a 
new felony, it incidentally and necessarily draws after it all the con­
comitants of felony, namely, accessories before and after (w).

If several combine to forge an instrument, and each executes by him­
self a distinct part of the forgery, they arc all principals, though they are 
not together when the instrument is completed. On an indictment for 
forgery against A., B., and C., it appeared that A. and B. bought the 
paper, and cut it into pieces of the proper size at their house ; it was 
then taken to (\, who struck off in blank all the printed part of the note 
except the date line and the number, and impressed on the paper the 
wavy horizontal lines. The blanks were then brought back to the house 
of A. and B., where the water-mark was introduced into the paper ; 
after which A., in the presence of R, impressed the date line and number, 
and B. added the signature. It did not appear that C. was present at 
this time. The jury found that all three concurred and co-operated in 
the design and execution of the forgery, each taking his own part, and 
that A. and B. acted together in completing the notes. The judges 
were of opinion that, ns each of the prisoners acted in completing some 
part of the forgery, and in pursuance of the common plan, each was a 
principal in the forgery ; and that although 0. was not present when 
the note was completed by the signature, he was equally guilty with the 
others (x).

So if several make distinct parts of a forged instrument, each is a 
principal, though he does not know by whom the other parts are executed, 
and though it is finished by one alone in the absence of the others (y). 
On an indictment against 1).. K., and S., for forging a note, and against 
A. and C. as accessories before the fact, it appeared that S. made the 
paper, K. engraved the plate, and struck off the impression; and D. in 
the absence of S. and K., filled up and finished the note. 8., when he 
made the paper, did not know that K. or D. were to have anything to do 
with the forgery ; nor did K. know, when he engraved the plate and 
made the impression, that I). or S. were, or were to be, concerned. A. 
and C. were the movers, and through them all the parties were set to 
work. D. was not upon his trial, and A. and C. could not properly be 
t l ied, unless S. and K. were to be deemed principals. The judges held that 
K. and 8. were principals, that the ignorance of S. and K. of those who 
were to effect the other parts of the forgery was immaterial ; and that

(2nd ed.) ; and see R. r. Wilson, D. & B. 
127 ; and K. r. Farrow, ibid. 164.

(0 Bothe’a ease, Moore (K.B.), 000: 72 
E. R. 827. 1 Sid. 312. See also 2 Hawk,
e. 29, a. 2, and authorities cited in 2 East, 
P.C. 973.

(«) 2 East, P.C. 973 ; and ace R. t\

Morris, 2 Leaeh, 1090, note (n).
(v) (loose’s ease, Moore (K.B.), 401.
(»/•) 2 East, P.C. 973, 974.
(r) R. v. Bincley, R. & R. 440.
(y) R. r. Kirkwood, 1 Mood. 304. R. r. 

Dade, ibid. 307. R. r. Bingley, R. & R. 
440.
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it was sufficient if they knew it was to be effected by somebody (z). There 
was another indictment against D. and K. for forgery. K. engraved the 
plate, and worked off the impression from it, and I)., in his absence, 
filled up the notes ; D. was not on his trial. It was held that. K. was a 
principal (a).

It follows, from the two last cases, that those who procure and cause 
an instrument to be forged, but execute no part of the forgery, and are 
not present when it is executed, are accessories before the fact, and not 
principals.

Three prisoners, S., A., and B., wrere charged by the indictment with 
feloniously uttering a forged bank note for £5 knowing it to be forged, &e., 
with intent to defraud the Bank of England. The indictment also con­
tained the other usual counts, for forging, and for disposing of and putting 
away the note with the like intent ; together with counts stating the 
intent to be, to defraud the person to whom it was offered in payment. 
The prisoner B. offered the note in question in payment for a pair of 
gaiters at a shop in G., and the other two prisoners, S. and A., were not 
with B. at the time he so offered the note, but were waiting at P. till he 
should return to them, it having been previously concerted between the 
three prisoners that B. should go over the water from P. to G., for the 
purpose of passing the note, and when ' it, should return
to join the other two prisoners at P. ; they all three knowing that it 
was a forged note, and having been concerned together in putting off 
another note of the same sort, and in sharing the produce among them. 
The counsel for the prisoners S. and A. objected, that they were not 
guilty of the charge made against them in this indictment, not having been 
present at the time the other prisoner uttered the note, nor so near as 
to be able to aid and assist him ; and that they could be charged only 
as accessories before the fact. The jury found that the forged note was 
uttered by the prisoner R., in concert with the other two prisoners, and 
found them all three guilty. The prisoner B. was left for execution : 
but as to the other two, on a case reserved, the judges had no doubt that 
they were entitled to an acquittal on this indictment charging them as 
principals, they not being present at the time of the uttering, or so near 
as to be able to afford any assistance to the accomplice who actually 
uttered the note (b).

But where three persons wrere jointly indicted under 1 Will. IV. c. Off, 
s. 19 (rep.), for feloniously using plates containing impressions of forged 
foreign notes, it was held that the jury must select some one particular 
time after all three had become connected, and must be satisfied, in order 
to convict them, that at such time they were all either present together 
at one act of using or assisted in one such act, as by two using, and one 
watching at the door to prevent the others being disturbed, or the like ; 
and that it was not sufficient to shew that the parties were general 
dealers in forged notes, and that at different times they had singly used

(z) R. v. Kirkwood, 3 Burn's J. (D. & 
W. ed.), 280: MSS. Bayley, B. It. ». Dade, 
1 Mood. 307.

(a) R. v. Kirkwood, 3 Burn’s ,T. (D. & W. 
ed.), 286 : MSS. Bayley, B. 1 Mood. 304.

(b) R. r. Soares, MS. and 2 East, P.C. 
074. R. & R. 25. Cf. R. v. Badeock, 
R. & R. 249, and R. v. Stewart, R. & 
R. 363.

16216332
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the plates, and were individually in possession of forged notes taken 
from them (c).

And where three prisoners were indicted under the same section, for 
feloniously engraving a promissory note of the Emperor of Russia, and 
it appeared that the plates were engraved by an Englishman, who was 
an innocent agent, and two of the prisoners only were present at the. 
time when the order was given for engraving the plates, but they said 
they were employed to get it done by a third person, and there was some 
evidence to connect the third prisoner with the other two in subsequent 
parts of the transaction ; it was held, that in order to find all three guilty, 
the jury must be satisfied that they jointly employed the engraver, but 
that it was not necessary that they should all be present when the order 
was given, as it would be suflicient if one first communicated with the 
other two, and all three concurred in the employment of the engraver (</).

In R. v. Morris (e) a wife was indicted as a principal in a forgery on 
49 Geo. III. c. 123, s. 13 (rep.), and her husband as an accessory before 
the fact at common law. The indictment charged S. M. with forging 
an order and certificate for receiving prize money, which had become 
due to one II. T., a petty officer in the naval service, with intent to 
defraud, &c. ; and J. M., with inciting, counselling, aiding, procuring, &c., 
the said S. M. to commit the said felony. The second count charged 
S. M. with having uttered the order and the certificate by the incitement 
of J. M. And there were many other counts in which the offence was 
charged, with some variations. The prisoner, S. M., who was the wife of 
the other prisoner, J. M., and real or pretended daughter of II. T. (a petty 
officer on a King’s ship), applied to a clerk in the cheque office for the 
payment of prize money then due to II. T. ; and produced at the same, 
time the order stated in the indictment. She went away, leaving the 
order with the clerk, but in about four or five days came again, when 
the order was given back to her with a request that she would not apply 
again until she was duly informed that the money had been remitted to 
the office. Almost immediately after this second visit, the other prisoner, 
J. M., wrote a letter to the Clerk of the Cheque on the subject. On 
December 8, notice was given to S. M. that the prize money was come, 
in, and that she might receive the share of it to which II. T. was entitled ; 
upon which she went to the office with the same order and certificate, 
which she produced ; and had nearly obtained the warrant for the pay­
ment of the money, when circumstances occurred which caused suspicion, 
and she and her husband were shortly afterwards apprehended. II. T., 
whose name purported to be signed to the order, could not write, and 
was obliged always to make a mark whenever his signature was required ; 
and the name of the officer, by whom the certificate purported to be 
subscribed, was not in his handwriting. The landlord of the house in 
which the prisoners lodged, stated that the prisoner, J. M., had, in two 
or three instances, ordered his wife, 8. M., to go to Greenwich Hospital 
respecting about £30 of prize money due to II. T., his wife's father. He

(c) R. v. Hari in, 7 C. & V. 410, Littlodale Patteson, J.
and Gaselce, JJ. (e) 2 Loach, 1000.

(d) R. v. Mazcau, 9 C. & P. 070,
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also testified that he really believed that S. M. went to receive it in 
obedience to her husband's orders. And it was proved that the prisoner, 
J. M., had signed a paper, stating that his wife had acted in this business 
entirely under his orders and directions. It was also proved by a witness 
that the prisoner, J. M., represented to him that there was about £30 
prize money due to his father-in-law, H. T., and that he would be obliged 
to him if he would fill up the blanks in certain papers which he produced ; 
that the witness accordingly filled up the blanks, excepting the signatures ; 
and that, on observing there was a spare half sheet to the papers he so 
filled up, he advised the prisoner, J. M., to send it by the post to his 
father-in-law ; but that he replied that his wife would get it done. This 
witness further stated, that he afterwards met the prisoner, J. M., who 
then told him that he had got the papers regularly signed by II. T. and 
the captain ; and that he was going to send his wife for the money. It 
was submitted that as 8. M., in the part she took in this transaction, 
had clearly acted under the directions and coercion of her husband, she 
could not be found guilty (/) ; and that if she was innocent as a principal, 
the other prisoner could not be guilty as an accessory'. And the jury 
having found both the prisoners guilty, on a case reserved, the twelve 
judges were unanimously of opinion that the prisoner, S. M., was guilty 
of uttering the forged instrument, knowing it to be forged ; and that the 
prisoner, J. M., was guilty of the offence of an accessory before the fact 
at common law.

Liability of Accessory where Principal does not follow the Precon­
certed Plan. There has been much discussion as to the liability of an 
accessory' when the principal does not act in conformity with the plans 
and instructions of the accessory. If the principal totally and substantially 
varies from the terms of the instigation, if being solicited to commit a 
felony of one kind, he wilfully and knowingly commits a felony of another, 
he will stand single in that offence, and the person soliciting will not be 
involved in his guilt (y). Thus if A. commands B. to burn C/s house, 
and he in so doing commits a robbery’ ; now A., though accessory' to the 
burning, is not accessory to the robbery, for that is a thing of a distinct 
and inconsequential nature (/#). And if A. counsels B. to steal goods of 
C. on the road, and B. breaks into C/s house and steals them there, A. is 
not accessory to the breaking the house, because that is a felony of another 
kind (i). He is, however, accessory to the stealing (/). But if the princi­
pal complies in substance with the instigation of the accessory, varying 
only in circumstances of time or place, or in the manner of execution, 
the accessory will be involved in his guilt : as if A. commands B. to murder 
C. by poison, and B. does it by a sword or other weapon or by any other 
means, A. is accessory to this murder ; for the murder of C. was the 
object principally in contemplation, and that is effected (k). And if
A. counsels B. to steal goods in C/s house, but not to break into it, and
B. does break into it, A. is accessory to the breaking (/). And where 
the principal goes beyond the terms of the solicitation, yet if, in the event,

(/ ) As to coercion, vide ante, p. 93 et «eq. 
iy) Fost 369. 1 Hale, 436.
(h) 1 Hale, 617. 4 til. Com. 37.
(») Plowd. 475.

(/) 1 Hale, 617.
(A) Fost 369, 370. 2 Hawk. e. 29, s. 20. 

4 HI. Com. 37.
(/) Bac. Max. Reg. 16.
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the felony committed was a probable consequence of what was ordered or 
advised, the person giving such orders or advice will be an accessory to 
that felony. Thus if A. advises B. to rob C., and in robbing him B. kills 
him, either upon resistance made, or to conceal the fact, or upon any 
other motive operating at the time of the robbery, in such a case A. is 
accessory to the murder as well as to the robbery (in). And if A. solicits 
It. to burn the house of C., and B. does it accordingly ; and the flames 
taking hold of the house of D., that likewise is burnt : A. is accessory to 
B. in the burning of the houses both of C. and of 1). The advice, 
solicitation, or orders of A. were pursued in substance ; and the events, 
though possibly falling out beyond his original intention, were, in the 
ordinary course of things, the probable consequences of what B. did 
under the influence and at the instigation of A. (n).

Where A. counselled a pregnant woman to murder her child when 
it should be born, and she murdered it accordingly, A. was held to be 
accessory to the murder ; the procurement before the birth being con­
sidered as a felony continued after the birth, and until the murder was 
perpetrated by reason of that procurement (o).

Commission of a Crime other than that commanded. If A. com­
mands B. to beat (\, and B. beats him so that he dies, A. being absent,
B. is guilty of murder as principal, and A. as accessory ; the crime having 
been committed in the execution of a command which naturally tended 
to endanger the life of another (/>). It is also said, that if one commands 
a man to rob another, and he kills him in the attempt but does not rob 
him, the person giving such command is guilty of the murder, because it 
was the direct and immediate effect of an act done in execution of a 
command to commit a felony (<y).

Where an indictment charged certain persons with the murder of B. 
at Paris, and the prisoner as accessory before the fact, and it appeared that 
two grenades were first thrown and exploded, and a third about a minute 
afterwards, and that B. was one of the Gardes do Paris on duty at the 
time, and that he died of wounds caused by the explosion ; Lord Campbell,
C. J., told the grand jury, ‘ as to the objection that the prisoner could 
have had no intention that those who were killed by the explosion of the 
grenades should be put to death, it may be observed that such a question 
can only arise where the principal does not act in strict conformity with 
the plans and instructions of the accessory. But here, if the prisoner 
was privy to the plot, the other persons in throwing the grenades as they 
did must be considered as having acted strictly in conformity with his 
plans and instructions, and he is answerable as accessory for the conse­
quences. It is even laid down that where the principal goes beyond 
the terms of the solicitation, yet, if in the event the felony committed 
was a probable consequence of what was ordered or devised, the person 
giving such orders or advice will be an «.cccssory to that felony. . . . The 
true test is, “ was the event alleged to be the crime to which the accused

(m) Font 370. Cora. 37.
(n) Ibid. (p) 1 Hale, 435. 2 Hawk. c. 29, s. 18.
(o) It. v. Parker, Dy. 186a., pi. 2. 1 4 Bl. Com. 37.

Hale, 617. 2 Hawk. c. 29, b. 18. 4 Bl. (?) 2 Hawk. e. 29, s. 18.



chap, v.] Of Principals and Accessories in Felony. 125
is charged to be accessory, a probable consequence of the act he com­
mitted ? ” * (r).

More difficult questions arise where the principal by mistake commits 
a different crime from that to which he was solicited by the accessory. 
It has been said, that if A. orders B. to kill C., and he by mistake kills D., 
or aiming a blow at C. misses him and kills D., A. will not be accessory 
to this murder, because it differs in the person (*). And in support of this 
position Saunders case (<) is cited ; who, with the intention of destroying 
his wife, by the advice of one Archer, mixed poison in a roasted apple, 
and gave it her to eat ; and the wife, having eaten a small part of 
it, and having given the remainder to their child, Saunders (making only 
a faint attempt to save the child whom he loved, and would not have 
destroyed) stood by and saw it eat the poison, of which it soon afterwards 
died. And it was held, that though Saunders was clearly guilty of the 
murder of the child, yet Archer was not accessory to that murder. But 
Foster, J., thinks that this case of Saunders does not support the position 
(which he calls a merciful opinion) to its full extent ; and he proposes the 
following case as worthy of consideration : ‘ B. is an utter stranger to 
the person of C. ; A. therefore takes upon him to describe him by his 
stature, dress, age, complexion, &c., and acquaints B. when and where 
he may probably be met with. B. is punctual at the time and place ; 
and 1)., a person possibly in the opinion of B. answering the description, 
unhappily comes by and is murdered, upon a strong belief on the part 
of B. that this is the man marked out for destruction. Here is a lament­
able mistake,—but who is answerable for it ? B. undoubtedly is ; the 
malice on his part egreditur personam. And may not the same be said 
on the part of A. ‘i The pit which he, with a murderous intention, dug 
for l1., D. through his guilt fell into and perished. For B., not knowing 
the person of C., had no other guide to lead him to his prey than the 
description A. gave of him. B. in following this guide fell into a 
mistake, which it is great odds any man in his circumstances might 
have fallen into. I therefore, as at present advised, conceive that A. was 
answerable for the consequence of the flagitious orders he gave, since that 
consequence appears, in the ordinary course of things, to have been highly 
probable ’ (u).

Foster, J., then proposes the following criteria, as explaining the 
grounds upon which the several cases falling under this head will be 
found to turn : * Did the principal commit the felony he stands charged 
with under the influence of the flagitious advice ; and was the event, in 
the ordinary course of things, a probable consequence of that felony ? 
or did he, following the suggestions of his own wicked heart, wilfully 
and knowingly commit a felony of another kind, or upon a different 
subject ? ’ (v).

Countermanding. —If A. commands B. to kill C., but before the execu­
tion thereof repents and countermands B., yet B. proceeds in the execution 
thereof ; A. is not accessory, for his consent continues not, and he gave

(r) R. v. Bernard, 1 F. & F. 240 : 8 St. (t) Plowd. 475. 1 Hale, 431.
Tr. (N. S.) 887, 800. (u) Foat. 370, 371.

(«) 1 Hale, 017. 3 Co. Inst. 51. (t) Foat. 372.
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timely countermand to B. But even though A. had repented, vet if B. 
had not been actually countermanded before the fact committed, A. 
would be an accessory before the fact (w).

(iv.) Accessories After the Fact.

An accessory after the fact is a person who, knowing a felony to have 
been committed by another, receives, relieves, comforts, or assists the 
felon (j), e.g.y in the case of murder by assisting the murderer to conceal 
the death or to evade the pursuit of justice (y). Any assistance given 
to one known to be a felon, in order to hinder his being apprehended or 
tried, or suffering the punishment to which he is condemned, seems to 
be a sufficient receipt to make a man an accessory after the fact : as 
where one assists a felon with a horse to ride away, or with money or 
victuals to support him in his escape, or where one harbours and conceals 
in his house a felon under pursuit, by reason whereof the pursuers cannot 
find him ; and much more where one harbours in his house and openly 
protects such a felon, by reason whereof the pursuers dare not take him (z). 
If A. has his goods stolen by B., and B. comes to C. and delivers him the 
goods to keep for him, C. knowing that they were stolen, and that B. 
stole them, or if C. receives the goods to facilitate the escape of B., or if 
C. knowingly receives them upon agreement to furnish B. with supplies 
out of them, and accordingly supplies him, this makes (\ an accessory. 
But the bare receiving of stolen goods, knowing them to be stolen, makes 
not an accessory ; for he may receive them to keep for the true owner, 
or till they are recovered or restored by law (a).

Where, after setting out the conviction of a principal for robbery 
of a'£100 note, an indictment alleged that the prisoner did receive, harbour, 
maintain, relieve, aid, comfort, and assist the principal, knowing him 
to have committed the robbery, and it appeared that shortly after the 
robbery the prisoner applied to his landlady to change the note, but 
did not succeed, and that the principal went to a shop to purchase some 
articles, for the payment of which he tendered the note, and received a 
large’part’ofjt in change, and that during the time he was in the shop 
the prisoner was waiting outside ; Maule, J., held that there was evidence 
of comforting and assisting. If a man stole a horse, and another assisted 
him in colouring and disguising him, so that he could not be known again, 
that would make him an accessory. Here the prisoner assisted the party 
who had stolen the note to get rid of it, and thus evade the justice of the 
country (h).

Where a boy robbed the bank in which he was clerk, and the same 
evening went to the room of the prisoner, a man, where he stayed twenty

(w) 1 Male, 017.
(x) 1 Hal.-, 018. 4 Bl. Com. 37.
(y) It. v. (ireenacre, 8 V. & 1*. 35, Tin- 

dal, C.J., Coleridge and Colt man, JJ. ‘It in 
said that if one wounds another mortally, 
and after the wound given, but before deal h 
ensues, a person assists or receives the de­
linquent, this does not make such person 
accessory to the homicide; for till death

ensues there is no homicide committed. 
4 Bl. Com. 38. 2 Hawk. e. 29, h. 35. But 
it would sec in that he is accessory to the 
maliciously wounding.* S. U.

(:) 2 jliuwk. c. 29, s. 20. I Hale, 018, 
U19. 4 HI. Com. 38.

(a) 1 Hale, 019.
(b) K. v. Butterfield, 1 Cox, 39.



127chap, v.] Of Principals and Accessories in Felony.

minutes, and both of them proceeded together that evening, by coach, 
to Bristol, and thence to Liverpool, where they were apprehended before 
they set sail for America, whither the prisoner had said they were going : 
it was held that this was evidence to go to the jury, upon an indictment 
charging the prisoner with harbouring, receiving, and maintaining the 
boy, although the places in the coaches were paid for by the boy (c). So 
a man who employs another person to harbour the principal may be 
convicted as an accessory after the fact, although lie himself did no act 
of relieving or assisting the principal (d).

Whoever rescues a felon from an arrest for the felony, or voluntarily 
and intentionally suffers him to escape, is an accessory after the fact to 
the felony (c) : and it has been said, that those are in like manner guilty 
who oppose the apprehending of a felon (/). A man may be an accessory 
after the fact by receiving one who was an accessory before, as well as 
by receiving a principal (y). And a man may make himself an accessory 
after the fact to a larceny of his own goods, or to a robbery on himself, 
by harbouring or concealing the thief, or assisting in his escape (h).

In order to support a charge of receiving, harbouring, comforting, 
assisting, and maintaining a felon, there must be some act proved to have 
been done to assist the felon personally ; it is not enough to prove posses­
sion of various sums of money derived from the disposal of the property 
stolen (i).

An indictment alleged that M. sent letters demanding money with 
menaces, and that the prisoner did ‘ feloniously receive, harbour, main­
tain, and assist ' the said M., knowing her to have committed the said 
felony. The letters contained threats of exposing the immorality of the 
prosecutor, and one of them threatened to insert a paragraph in the 
‘ Satirist * ; and immediately afterwards articles reflecting on the prosecu­
tor appeared in that paper, of which the prisoner was the proprietor, and 
on being cautioned as to the course he was pursuing, the prisoner said he 
could not stop the publication of such articles in future, and referred to 
M., and gave her address, and on being told that the prosecutor would 
submit to a little extortion rather than have his character assailed, the 
prisoner consented to wait a week that the prosecutor might be spoken 
to on the subject. Notices, however, that further articles of the same 
nature would be published continued to appear in the * Satirist/ It 
was contended that there was no evidence to prove that the prisoner 
was an accessory ; it was answered that any assistance given to the 
principal to enable her to carry out the object with which the felony was 
committed was sufficient. Erie, J., said : ‘ I do not agree to that proposi­
tion ; the assistance must tend to prevent the principal felon from being 
brought to justice. The question is, did he, after the felony was com 
plete, assist the felon to elude justice ? It is no part of this felony that

(c) It. v. Lee, 0 C. & P. 53(1, Williams, J.
(d) H. v. Jarvis, 2 M. & Hub. 40, Uuv- 

lu-v, B.
\e) 2 Hawk. c. 29, e. 27. 1 Halo, 010 ; 

but not the merely suffering him to escape, 
where it is a bare omission. 1 Hale, 019. 
2 Hawk. e. 20, s. 29.

(/) 2 Hawk. o. 29, s. 27.
(g) 2 Hawk. c. 29, s. 1.
(it) Post. 123. Cromp. Just. 41b, pi. 4 

and 5.
(i) H. t\ Chappie, 9 C. & P. 355. Law, 

Recorder, after consulting Littledale, J., 
and Aldcrson, B.
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the money should be paid : the crime is complete as soon as the demand 
is made. Can it be said, then, that by assisting in a fresh attempt to 
obtain money, he aided her in concealing or even carrying out the one 
completed ? ' (/).

Where a statute makes an offence felony, without mentioning acces­
sories, yet those who knowingly receive the offender are accessories after 
the fact (k). It has, however, been said, that if the statute creating the 
felony, in express terms, comprehends accessories before, but does not 
mention accessories alter, there can be no accessories after (l). But by 
others it is considered to be settled law, that in all cases where a statute 
makes any offence treason, or felony, it involves the receiver of the 
offender in the same guilt with himself, in the same manner as in treason 
or felony at common law, unless there is an express provision to the 
contrary (in), llale says that (n) ‘ although generally an Act of Parlia­
ment creating a felony consequentially brings accessories before and after 
within the same penalty, yet the special penning of the Act in such cases 
sometimes varies the case.’ Thus, 3 Hen. VII. c. 2 (rep.), against 
abduction of women, made the taking away, the procuring and abetting, 
and also the wittingly receiving, all equally felonies.

It is necessary for a receiver to have had notice, either express or 
implied, of the felony having been committed, in order to make him an 
accessory by receiving the felon (o) ; and the felony must be complete 
at the time of the assistance given to make the assistant an accessory. So 
that if one wounds another mortally, and after the wound given, but before 
death ensues, a person assists or receives the delinquent ; this does not 
make him accessory to the homicide, for till death ensues that felony is 
not committed (/>).

A married woman does not become an accessory after the fact to a 
felony committed by her husband by receiving him, nor does she become 
a principal in receiving her husband when his offence is treason, the law 
considering that she is bound to receive him and not to discover him (//). 
Nor is she liable, criminally, for receiving jointly with her husband any 
offender (r).

Prosecutions against accessories after the fact grounded on the 
common law are seldom instituted ; nor do they ever appear to have 
had any great effect (#).

(/) It. v. Hnnsill, 3 Vox, 507. Ho loft 
the cane to the jury, intending to reserve 
tin* point, but the prisoner was acquitted.

(k) 1 Halo, 013. Ante, p. 118.
(/) I Halo, Oil.
(m) 2 Hawk. c. 20, a. II.
(»») 1 Hist. Itill, unless he moans 

tin* name penalty as is incurred by aucli 
accessories to a common law felony his 
statement is inaccurate.

(o) 2 Hawk. c. 20, a. 32.
(p) 2 Hawk. c. 20, h. 35. 4 HI. Com. 38.

* I apprehend it would make him accessory 
to thu felony of maliciously wounding.'

C. H. (!. Vide unir, p. 124». note (y).
(</) 1 Hawk. c. I, s. 10. 2 Hawk. c. 20, 

s. 31. 1 Halo. 47, 021. H. o. Hood, 1 V. &
K. 185, and ride unit, p. 01. This applies to 
no other relation besides that of a wife to 
her husband ; and the husband may be on 
accessory for the receipt of his w ife. I Hale, 
021.

(r) 1 Hale, 48, 021. But if the wife 
alone, the husband being ignorant, do 
knowingly receive B., a felon, the wife is 
accessory and not the husband. 1 Hale, 
Ml.

(«) Foet. 372.
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Nkct. III. Misprision of Felony.

Misprision of felony closely resembles the offence of being accessory 
after the fact to felony. It consists in concealing or procuring the con­
cealment of a felony known to have been committed (<), whether it be 
felony by the common law or by statute (n). The offence differs from the 
offence of the accessory in that it is not necessary to prove either privity 
in the commission of the principal offence, or any active assistance of the 
felon to escape from justice : but it is sufficient to shew mere silent 
observation of the commission of a felony without using any endeavour 
to bring the offender to justice (v), or to inform the officers of the law 
of t he commission of the felony, or that the accused has silently observed 
the commission of a felony without any endeavour to apprehend the 
offender (id). Under sect. 8 (1) of the Sheriffs Act, 1887 (50 & 51 Viet, 
c. 55), ‘ Every person in a county shall be ready and apparelled at the 
command of the Sheriff, and at the cry of the county, to arrest a felon, 
whether within franchise or without, and in default shall, on conviction, 
be liable to a fine ’ (x). And it is said that it is the duty of a man to 
discover the felony of another to a magistrate (y), and that the law 
does not allow private persons the right to forgo a prosecution (z). 
There must be mere knowledge without assent, for any assent or par­
ticipation will make the man a principal or an accessory («). Conceal­
ment of treasure trove is described as a form of misprision of felony (/>). 
Misprision of felony is a misdemeanor at common law, punishable by 
imprisonment without hard labour (c). Misprision of felony is also 
distinct from theft-bote (<r) and from compounding a felony (d).

In 1275, the punishment of this offence in an officer was fixed by the 
First Statute of Westminster (3 Edw. I. c. 9), which enacted (as amended), 
that ‘if any bailiff within a franchise, or without, for reward, or for 
prayer, or for fear, or for any manner of affinity, conceal, consent, or 
procure to conceal, the felonies done in their liberties ; or otherwise 
will not attach nor arrest such felons there (as they may), or otherwise 
will not do their office, for favour borne to such misdoers, and be attainted 
thereof, they shall have one year’s imprisonment, and after make a 
grievous fine at the King’s pleasure, if they have wherewith ; and if they 
have not whereof, they shall have imprisonment of three years.’ This 
enactment has been repealed and superseded by the Sheriffs Act, 1887 
(50 & 51 Viet. c. 55), which enacts, sect. 29 (1), that ‘if a person, being a

(/) 1 Hawk. ec. 20. fiO. S Co. Inst. 13». 
1 Chit. Cr. L. 3. See Htoph. Dig. Cr. L. 
(0th ed.), p. 401. Fur a precedent of indict­
ment, sec 2 Chit. Cr. L. 232.

(u) 1 Hawk. c. r>0, s. 2.
(v) 1 Hale, 374, 375. 1 Hawk. c. 59, 8. 2, 

n. (1).
(ip) 1 Hale, 371 375. 3 Co. Inst. 140. 

1 Hawk. c. 5», a. 6. Sec R. t>. Sherlock, 
L R. 1 C. C. R. 20 : 35 L. .1. M. C. 92.

( r) The sect ion also prov idea further penal­
ties if the offender is bailiff of a franchise. 

VOL. I.

(ft) 3 Inst. 140.
(:) R. v. Daly, 9 C. Sc 1'. 342, Gurney, 

R. ; atd qua-re, Is not the duty merely to 
inform of the crime ?

(а) 4 Bl. Com. 121. But see 1 Hale, 010.
(б) 4 Bl. Com. 121. 3 Co. Inst. 133. See 

R. »\ Thomas, L. Sc C. 313. R. t\ Toole, 
Ir. Rep. 2 Ch. 30.

(r) Vide 7mat, p. 249.
(re) 3 Co. Inst. 134. R. v. Burgess, 16 

Q.B.D. 141. prwt. p. 679.
(rf) Post, p. 579.

K
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sheriff, under-sheriff, bailiff, or officer of a sheriff, whether within a franchise 
or without, does any of the following things, that is to say

(a) Conceals or procures the concealment of any felon, or 
(ft) Refuses to arrest any felon within his bailiwick : . . . 

he shall (without prejudice to any other punishment under the provisions 
of this Act) be guilty of a misdemeanor, and be liable, on conviction, to 
imprisonment for a term not exceeding one year, and to pay a fine, or if 
he has not wherewith to pay a fine, to imprisonment for a term not exceed­
ing three years.’ The punishment in the case of other persons is imprison­
ment (without hard labour) for a discretionary time, or fine, or both (e).

Sect. IV. Trial and Punishment ok Accessories to Felony.

The procedure for the trial and punishment of accessories now rests 
almost entirely on statute (/).

The Accessories and Abettors Act, 1861, which came into operation 
on August 6, 1861, after reciting that it is expedient to consolidate and 
amend the statute law of England and Ireland relating to accessories 
to and abettors of indictable offences, enacts as follows :—

As to Accessories Before the Fact. Sect. 1. ‘ Whosoever shall 
become an accessory before the fact to any felony, whether the same be 
a felony at common law or by virtue of any Act passed or to be passed, 
may be indicted, tried, convicted, and punished in all respects as if he 
were a principal felon ’ (f/).

Sect. 2. ‘ Whosoever shall counsel, procure, or command any other 
person to commit any felony (h), whether the same be a felony at common 
law or by virtue of any Act passed or to be passed, shall be guilty of felony, 
and may be indicted and convicted either as an accessory before the 
fact to the principal felony, together with the principal felon, or after 
the conviction of the principal felon, or may be indicted and convicted 
of a substantive felony, whether the principal felon shall or shall not 
have been previously convicted, or shall or shall not be amenable to

(e) The old authorities speak of lino or 
raiiHom at the King'» pleasum. 4 Bl. Com. 
121, where it in «aid, ‘ which pleasure of the 
King must be observed, once for all. not 
to signify any extrajudicial will of the 
sovereign, but such as is (bsdaml by his 
representative», the judges in his courts of 
justice ; voluntas Iteyis in curia, non in

(/) It is an old maxim that acersmtrius 
acquitur naturam sui priori/tali* (3 Co. Inst. 
130 : 4 Bl. (Vim 3<1), and that an accessory 
cannot be guilty of a higher crime than his 
principal.

(y) Taken from II & 12 Viet. c. 40, s. I, 
upon which it was held, that it was no ob­
jection to an accessory before the fact being 
convicted that his principal had been 
acquitted. A. an-1 B. were jointly indicted 
for stealing certain cotton. A. was ac­
quitted and called as a witness against B. ; 
and it clearly appeared that A. had stolen 
the cotton at the instigation of B., and in

his absence. It was contended, that as A. 
had been acquitted, B. must be so also ; 
for the statute had only altered the form of

Cleading, and not the law, as to accessories 
cfore the fact ; but it was held, that the 

statute had made the offence of the acces­
sory Indore the fact a substantive felony, 
and that the old law, which niado the con­
viction of the principal a condition prece­
dent to the conviction of the accessory, was 
done away by that enactment. R. r. 
Hugh*, Kill. 1 It il à IS Vi<t. o. 4ti. s. I. 
was held to apply to murder (Staffordshire 
Summer Assizes, I860, Williams, J., MSS. 
C. 8. 0., which has always been held a form 
of felony). Anon. KeUw. 01b. 2 Hale, 4'» 
3 Co. Inst. 236. (Ireaves’ (Vim. Law Cens. 
Acts (2nd ed ). SO.

(A) Incitement to commit an offence 
which is not in fact committed is not within 
ss. 1, 2, but is a misdemeanor only. It. t\ 
(In-gory, L R. 1 C. C. R. 77 : 3<l L. J. M. C. 
00, post, p. 203.
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justice, and may thereupon be punished in the same manner as any 
accessory before the fact to the same felony, if convicted as an accessory, 
may be punished ’ (t).

Accessories After the Fact. —Sect. 3. ‘ Whosoever shall become an 
accessory after the fact to any felony, whether the same be a felony at 
common law or by virtue of any Act pa sed or to be passed, may be 
indicted and convicted either as an accessory after the fact to the principal 
felony, together with the principal felon, or after the conviction of the 
principal felon, or may be indicted and convicted of a substantive felony, 
whether the principal felon shall or shall not have been previously con­
victed or shall or shall not be amenable to justice, and may thereupon be 
punished in like manner as any accessory after the fact to the same 
felony, if convicted as an accessory, may be punished’(/).

Sect. 4. ‘ Every accessory after the fact to any felony (except 
where it is otherwise specially enacted) (k), whether the same be a felony 
at common law or by virtue of any Act passed or to be passed, shall be 
liable, at the discretion of the court, to be imprisoned in the common 
gaol or house of correction for anv term not exceeding two years, with 
or without hard labour ; and it shall be lawful for the court, if it shall 
think fit, to require the offender to enter into his own recognisances, 
and to find sureties, both or either, for keeping the peace, in addition 
to such punishment : provided that no person shall be imprisoned under 
this clause for not finding sureties for any period exceeding one year.’

As to Accessories Generally. -Sect. 5. ‘If any principal offender shall 
be in anywise convicted of any felony, it shall be. lawful to proceed against 
any accessory, either before or after the fact, in the same manner as if 
such principal felon had been attainted thereof (/), notwithstanding such 
principal felon shall die, or be pardoned, or otherwise delivered before 
attainder ; and every such accessory shall upon conviction suffer the 
same punishment as he would have suffered if the principal had been 
attainted (m).

Sect. 6. ‘ Any number of accessories at different times to any felony, 
and any number of receivers at different times of property stolen at 
one time, may be charged with substantive felonies in the same indict­
ment, and may be tried together, notwithstanding the principal felon

(I) Taken from 7 Geo. IV. c. (14, a. 9 (E), 
a ml 9 Geo. IV. c. 54, s. 1 (I). At common 
law the acrcssory might bo tried with the

firincipal offender, hut could not without 
lia contient lx- separately tried till the 

principal offender had I won convicted or 
outlawed. 2 Hawk. c. 29, ». 45.

(;') Taken from 11 & 12 Viet. c. 49, ». 2. 
At common law the accessory could not, 
except by hia own consent, be tried until 
the guilt of the principal offender had been 
ascertained by conviction or outlawry, 
unless they were tried together. 2 Hawk, 
c. 29, s. 45. Post. 3(H). 1 Hale, 923. A 
person indicted as a principal cannot be con­
victed as an accessory after the fact. It. r. 
Pallon, L. & C. 217 (indictment for stealing 
from the person). Richards v. R., 99 L. J. 
Q.B. 459.

(k) e.g., in the case of receivers of stolen 
goods, l'I à 16 Vivt. o. 96, a, 91, post, 
i. 1495. N. 4 is general, and may be 
leld to overlap the similar provisions of 
the Criminal Law Consolidation Arts of 
1891, post, p. 133.

(/) There is now no attainder on convic­
tion of treason or felony. 33 & 34 Viet, 
c. 23, s. 1, post, p. 250.

(m) Taken from 7 Geo. IV. c. 94, s. 11 (E) 
and 9 Geo. IV. c. 64, s. 25 (I). At common 
law an accessory could not be tried unless 
the prineipal offender had been attainted, 
so that if he stood mute of maliee or 
challenged peremptorily above the legal 
number of jurors, or refused directly to 
answer to the charge, the accessory could 
not Iks tried. Post. 392. 1 Hale, 925. 1
St. Tr. 314.
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shall not be included in the same indictment, or shall not be in custody 
or amenable to justice ' (n).

Sect. 7. ‘ Where any felony shall have been wholly committed 
within England or Ireland, the offence of any person who shall be an 
accessory either before or after the fact to any such felony may be dealt 
with, inquired of, tried, determined, and punished by any court which 
shall have jurisdiction to try the principal felony, or any felonies com­
mitted in any county or place in which the act by reason whereof such 
person shall have become such accessory shall have been committed ; 
and in every other case the offence of any person who shall be an accessory 
either before or after the fact to any felony may be dealt with, inquired 
of, tried, determined, and punished by any court which shall have juris­
diction to try the principal felony or any félonies committed in any county 
or place in which such person shall be apprehended or be in custody, whether 
the principal felony shall have been committed on the sea or on the land, 
or begun on the sea and completed on the land, or begun on the land 
and completed on the sea, and whether within His Majesty's dominions 
or without, or partly within His Majesty’s dominions and partly without ; 
provided that no person who shall be once duly tried either as an accessory 
before or after the fact, or for a substantive felony under the provisions 
hereinbefore contained, shall be liable to be afterwards prosecuted for 
the same offence ’ (o).

This section, like 7 Geo. IV. c. 64,8.9, from which it was framed, appears 
to extend only to accessories who at common law could be tried with 
or after the principal, and not to make persons triable who could not 
be tried at common law as accessories (p).

By the earlier part of sect. 7, where the principal felony is wholly 
committed in England or Ireland, the accessory may be tried either in 
the county where the principal felony may be tried, or in the county 
where the act by which he became an accessory was done. But where 
the principal felony is not committed wholly in England or Ireland, the 
accessory may be tried by any court which has jurisdiction to try the 
principal, or in any county in which the accessory may be apprehended 
or be in custody. The object of this latter provision is to meet cases

(n) Framed from 14 & lf> Viet. e. 100, 
s. 15, with the addition of the words in 
italien. 4 The Committee of the Commons 
who sat on 14 & 15 Viet. e. 100, «truck out 
those words, not perceiving that they were 
tlu* only important words in the clause : 
for there never was any doubt that separate 
accessories and receivers might be included 
in the same indictment under the circum­
stances referred to in s. 15 ; the doubt 
was. whether they could be compelled to bo 
tried together in the absence of the princi­
pal, where they separately became acces­
sories, or separately received.

‘ Tbe marginal note to the sect ion “ several 
accessories, Ac.,” was erroneously altered 
after the Hill went to the House of Lords. 
It began " separate accessories,” because 
the clause applies only to accessories at, 
different times. “ Several ” persons may

become accessories at one and the same 
time and place.’ V. 8. G.

(o) Taken from 7 Geo. IV. c. (14, ss. ft. 
10(E): 9 Geo IV. e. 54. ss. 23, 24 (I); and 
II & 12 Viet. e. 40, s. 2. Under those enact - 
ment» accessories might be tried by any 
Court which had jurisdiction to try the 
irineipal, whether the principal felony had 
>cen committed on t he sea or on land, and 
whether within the Queen’s dominions nr 
without, and where the principal felony 
was committed in one county, and the act 
by which the person became an accessory 
was done in another county, the accessory 
might he tried in either.

(p) It. v. Russell, 1 Mood. 350, where it 
was hold that It. could not be tried under 
7 Geo. IV. c. (14, s. 9, as accessory before the 
fact to felo de *e. Of. It. v. Lcddington, 
9 C. A I’. 79, Aldcrson, 1$.
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where the principal felony may have been committed, either on land or 
sea, out of England and Ireland. In such cases no court had jurisdiction 
to try the principal until he was apprehended in England or Ireland, and 
consequently where the principal in such cases had not been apprehended, 
the accessory would not have been triable at all under the former enact­
ments. The words in italics cure this defect of the law.

As to Other Matters. 24 & 25 Viet. c. 94, a. 9. ‘ Where any person 
shall, within the jurisdiction of the Admiralty of England or Ireland, 
become an accessory to any felony, whether the same be a felony at 
common law or bv virtue of any Act passed nr to be passed, and whether 
such felony shall be committed within that jurisdiction or elsewhere, or 
shall be begun within that jurisdiction and completed elsewhere, or 
shall be begun elsewhere and completed within that jurisdiction, the 
offence of such person shall be a felony ; and in an v indictment for any 
such offence the venue in the margin shall be the same as if the offence 
had been committed in the county or place in which such person shall 
be indicted, and his offence shall be averred to have been committed 
“ on the high seas ” ; provided that nothing herein contained shall alter 
or affect any of the laws relating to the government of II is Majesty's land 
or naval forces ’ (</).

Each of the Criminal Law Consolidation Acts of 1801 contains a section 
in substantially identical terms providing that * in the case of every 
felony punishable under this Act, every principal in the second degree, 
and every accessory before the fact, shall be punishable in the same 
manner as the principal in the first degree is by this Act punishable ; 
and every accessory after the fact to any felony punishable under this 
Act [except murder] (r) shall be liable to be imprisoned for any term not 
exceeding two years with or without hard labour ; and every accessory 
after the fact to murder shall be liable, at the discretion of the Court, to 
be kept in penal servitude for life or for any term not less than three years, 
or to be imprisoned for any term not exceeding two years, with or 
without hard labour . . .’(*). These enactments were passed, and came 
into effect on the same day as the Accessories, &c., Act, 1801 (supra).

Similar provisions are made by the Piracy Act, 1857 (7 Will. IV. 
& 1 Viet. c. 88), s. 4 and the Explosive Substances Act, 1883 (46 & 47 
Viet. c. 3), s. 7.

Whenever it is doubtful whether a person is a principal or an accessory 
before the fact, an indictment under sect. 1 (ante, p. 130), will be sufficient, 
whether it turns out on the evidence that such person was a principal or 
accessory before the fact, as well as where it is clear that he was either the 
one or the other, but it is uncertain which he was. But cases of 
accessories a ter the fact must be indicted as such, and not as principals.

(y) Thv object of the earlier part of thin 
section is to remove a doubt, perhaps un­
founded, whether a person who became an 
accessory on the sea in the cases mentioned 
in it, was a felon. 7 Ueo. IV. c. 04, s. 0, 
contained a similar enactment. The latter 
part of the section is framed from 7 & 8 
Viet. c. 2. By sect. 10, ‘nothing in this Act 
contained shall extend to Scotland, except as 
hereinbefore otherwise expressly provided.’

(r) These words are only in 24 & 25 Viet, 
c. 100, s. 07. 24 & 25 Viet. e. 00. s. 08. 
excepts receivers of stolen property.

(«) 24 & 25 Viet. e. 00, s. 08 (larceny) ; 
e. 07, s. 50 (malicious damage) ; o. 08, s. 40 
(forgery) ; c. 09, s. 35 (coinage offences) ; 
e. 100, s. 07 (offences against the person). 
For the rest of the sections, which deal with 
misdemeanors, see /Hint, p. 130.
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Where the offence of the principal is local, e.g., a burglary committed 
in county A., if it is proposed to try the accessory in county B., it will be 
prudent to include a count under sect. 2 (ante, p. 130), since sect. 1 
only allows the accessory to be tried under it as a principal felon, i.e., 
in county A. (t) : although sect. 7 may be read as authorising indictment 
and trial in county B., where the evidence shews that the accused became 
accessory before the fact in that county.

Where an indictment stated that L. cast away a vessel, and that the 
prisoner incited him to commit the said felony, it was objected that 
the indictment was not properly framed as for a substantive offence, 
under 7 (leo. IV'. c. 04, s. 9 (rep.), but was in the form of an indictment 
at common law against principal and accessory, and as the principal had 
not been convicted, and was not on his trial, the accessory could not be 
tried. But it was held that the description of the offence was not altered 
bv the statute. It might have been put in a different shape, but every 
allegation in this indictment would have been included in any other (u). 
So where M. was indicted for sending letters demanding money with 
menaces, and II. with receiving, harbouring, Ac., M., knowing her to 
have committed the said felony, Erie, J., held that H. might be tried 
before M. on this indictment under 11 A 12 Viet. e. 40, s. 2 (c), as that 
clause was only intended to alter the course of trial, and not the mode 
of describing the offence (tc). In one case an indictment alleging that 
a certain evil-disposed person feloniously stole, and that before the said 
felony was done the prisoner did feloniously incite the said evil-disposed 
person to commit the said felony, was held bad as being too uncertain (x).

Where the proceedings are against the accessory alone for receiving 
stolen goods, the name of the principal need not be stated (//). Where 
the proceedings are against both principal and accessory, the indictment 
may contain counts for a substantive felony, e.g., receiving stolen goods, 
without naming the principal, and upon such an indictment the receiver 
may be convicted, although the person indicted as principal is acquitted (z).

A man cannot be convicted as accessory alter the fact to murder on an 
indictment for the principal offence (a). But a count charging a person 
with being accessory before the fact may be joined with a count charging 
the same person with being accessory alter the fact to the same felony, 
and the prosecutor cannot be compelled to elect upon which he will 
proceed, and the party may be found guilty upon both (b). In one case

I) It might, however, he hel«l that h. 1 
in effect make* every indictment charging 
a person as principal in felony, charge him 
also as accessory la-fore the fact. In the 
lith edition of this work there is a discussion 
as to challenging the indictment by writ of 
error (now abolished) or motion in arrest of 
judgment. It would seem that technical 
objections of this kind would he disregarded 
under the Criminal Appeal Act, 11107, }*>*!, 
Ilk. xii. c. 4.

(m) H. r. Wallace, 2 Mood. 2<H), C. & M. 
200. But see R. r. Ashmall, 11 ('. A I’. 237.

(e) Repealed in 1801 (21 A 2.’» Viet. e. llô), 
but re-enacted as 24 & 2f> Viet. e. 114, s. 3, 
unie, p. 131.

(u<) R. r. llansill, 3 Cox. f.U7.
(x) R. e. Caspar, 2 Mood. 101.
(yl It. r. Jervis, 0 C. & I*. IM. Timlal. 

C..I. It. r. Wheeler, 7 C. A V. 170. Cole­
ridge, J. It. e. Caspar. 2 Mood. 101.

(:) It. r. Pulham, 11 C. A I*. 280, (Surney, 
II. It. ». Austin, 7 C. & V. 7110, Parke and 
Holland, Ha.

(«) It. e. Fallon. !.. & C. 217. Richards 
v. It.. 00 I,. J. Q.ll. 4fi1l. It. r. Bubb, 70 
J.IV 143 (C. C. R.).

(It) It. e. Illacksoii. S C. A I*. 43, Parke, 
II.. and Patteson, J. It. r. Tuftin, Surrey 
Assizes, July, I IK 13. I failing, J. Arch. Cr. 
PI. (23rd ed.) 811, 1307 ; IV T. L R. 040.
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a party was indicted and tried both for receiving stolen goods, 
and for receiving, harbouring and comforting, the felon, and was 
convicted (c).

A count charged a prisoner with stealing certain cotton, and another 
count charged him with receiving the property aforesaid, and it was 
proved that the prisoner had solicited a servant to rob his master ; which 
he did, and took the cotton to the prisoner, in whose possession it was 
afterwards found, and he stated that he had got it from the servant, 
and the jury found a general verdict of guilty ; on a case reserved, it 
was held, that the jury might upon this evidence reasonably convict the 
prisoner as an accessory before the fact upon the count for stealing, under 
11 & 12 Viet. c. 4G, s. 1 (d), and that there was no inconsistency in 
finding that he was guilty of being an accessory before the fact, and that 
he received the goods knowing them to have been stolen (e). But where 
one count charged the. prisoner with stealing sheep, and another with 
receiving the said sheep knowing them to have been stolen, and the jury 
found a verdict of guilty on both counts, the verdict and judgment was 
set aside on the ground that this was an inconsistent verdict. The 
Court assumed that the counts were inserted under 11 & 12 Viet. c. 46, 
s. 3, and held that that statute only authorised the jury to convict either 
of stealing or receiving, and not of both (/).

An indictment against an accessory should state that the principal 
committed the offence ; and it is not sufficient merely to state, that he 
was indicted for it ((/).

Even at common law a man indicted as accessory to two or more 
persons might be convicted as accessory to one (h).

(r) It. v. Black son. ubi *vp., per Parke, B.
(</) Repealed in 1861, and re-enacted as 

24 &’ 2.r> Viet. c. 04, s. I, aille, p. Bit).
(e) It. r. Hughes, Bell, 242.
(f) R. v. Evans, 7 Cox, 161 (Ir.). Tin- 

Court said that, ‘ it might he possible that a 
man may have stolen goods, and, after dis­
posing of them, may afterwards get them 
into his hands knowing them to lie stolen, 
and he thus guilty of stealing and receiving 
the same goods. Now, suppose, on the 
trial of this indictment, the facts had been 
as thus stated, it seems plain that the jury 
ought to have found the verdict they did, 
and upon the finding as it stood the Court 
were hound to presume that the evidence 
proved both counts. But the Court add, 
* The statements in this record negative 
such a state of facts ; * and ‘ the unity of 
the offence in the ordinary language is put 
la-yond doubt, the stealing and receiving 
an- of the same chattel, laid as the property 
of the same person, on the same day.’ This 
is a plain error ; the property must he the 
same, and the time laid is perfectly imma­
terial ; hut even if it were material, a man 
may on the same day steal goods at one 
place, part with them, and receive them 
again at another place. Again, 11 & 12 
Viet. e. 46, s. 3, only said, * it shall he law­
ful ' for the jury to convict cither of stealing

or receiving ; hut it docs not forbid them 
to convict of both. Suppose a written con­
fession of the prisoner proved both offences, 
how can a jury on their oaths acquit of 
either ? In point of law there never was 
any objection to the insertion of several 
distinct felonies in one indictment ; it was 
no ground of demurrer, arrest of judgment 
or error (1 Chit. Cr. L. 263), hut it was mere 
matter for the discretion of the judge to put 
the prosecutor to elect on which charge he 
would proceed. 11 & 12 Viet. e. 411, a. 3, 
had taken away that discretion in this case, 
and made a prisoner triable at the same 
time for stealing and receiving, and as the 
Act contains no prohibitory words, the 
necessary consequence follows that the jury 
may convict of both if the evidence prove 
hotli offences. If it were otherwise, they 
must find a false verdict either on tlie- 
one or other count, and thereby save the 
prisoner from the punishment of one of 
the two offences he had committed.
a n. a.

(7) Ixml Kanclmr’s ease, 9 Co. Rep. 114,
117a. R. ». Read, 1 Cox, «5. R. ». But- 
tcrtield, 1 Cox, 39.

(A) Fost. 361, 9 <3o. Rep. 119. I Hale, 
624. 2 Hawk. c. 29, a. 46. 1‘lowd. 98. 99. 
Fost. 361. See 24 A 26 Viet. c. 94, s. 6, 
ante, p. 131.
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Formerly if A. were indicted as principal and acquitted, he might 
have been afterwards indicted as accessory before the fact (t), and if 
he were indicted and acquitted as accessory he might be indicted again 
as principal (j). But now an acquittal as principal is a bar to an 
indictment for being accessory before the fact ; for on an indictment 
as principal an accessory before the fact may be convicted under 24 & 25 
Viet. c. 94, s. 1 (ante, p. 130). If a man is indicted as principal and 
acquitted, he may be indicted as accessory ‘ after the fact ’ ; and if indicted 
as accessory before the fact and acquitted, he may be indicted as accessory 
after the fact (k). The Act of 1861 enacts, that no person who shall 
be once duly tried for any offence of being an accessory shall be liable 
to be again indicted or tried for the same offence (/).

An indictment charged four prisoners with feloniously inciting a 
certain evil-disposed person unknown to forge a " ill ; another count 
charged two of them with uttering the will, and three ui them as accessories 
before the fact to the uttering. The evidence did not shew any joint 
act done by the prisoners, but only separate and independent acts at 
separate and distinct times and places. After all the evidence on the 
part of the prosecution had been given, one of the prisoners pleaded 
guilty, and it was argued that all the other prisoners were entitled to 
an acquittal ; that the indictment charged a joint inciting, and there 
being no evidence of any joint acting, and one prisoner being convicted 
the others could not be convicted jointly with her; but Williams, J., 
overruled the objection (m).

Where the principal and accessory are tried together upon the same 
indictment, the accessory may enter into the full defence of the principal, 
and avail himself of every matter of fact and every point of law tending 
to his acquittal ; for the accessory is in this case to be considered as 
particeps in lite ; and this sort of defence necessarily and directly tends 
to his own acquittal. Where the accessory is brought to trial after 
the conviction of the principal, and it comes out in evidence upon the 
trial of the accessory that the offence of which the principal was convicted 
did not amount to felony in him, or not to that species of felony icith which 
he was charged, the accessory may avail himself of this, and ought to be 
acquitted (n). For though it is not necessary upon such trial for the 
prosecution to enter into details of the evidence on which the conviction 
of the principal was founded, and the record of the conviction is sufficient 
evidence against the accessory to put him upon his defence (o) ; yet 
the presumption raised by the record that everything in the former

(*) It. r. Rirchcnough, By. & M. 477, 
overruling I Hale, 020 ; 2 Hale, 244, vide 
jMPil, Hk. xii. e. ii. ‘ Autrefliis Acquit.'

(j) See I Hale, 025. R. v. (îordon, 1 
Leach, 515. 1 East, P.C. 35.

it) I Hale. 020.
(/) 24 * 25 Viet. e. 04, h. 7, ante, p. 132. 

C'f. 52 & 53 Viet. e. 0.3, h. 33, ante, pp. 4. 0. 
Ah to pleas of autrefois acquit, vide post, 
Uk. xii. c. ii.

(m) R. v. Barber, 1 C. & K. 442. R. r. 
Messingham, I Mood. 257. wan cited in sup- 
port of the object ion. * 1 have always been, 
and still am, clearly of opinion that this

decision was wrong. Suppose the incitings 
had each been in a different county, it is 
<|uite clear that at common law (if triable 
at all) each could only have been tried in 
the county when1 it took place, and this 
proves that they are separate and distinct 
felonies. And no rule is more clearly 
settled tl an that on a joint charge you 
must proxe a joint offence.’ C. S. (I. See 
ante, p. 131, os to including several acces­
sories in the same indictment.

[n) Eost. 3» 15. R. v. M Daniel, 10 St. Tr 
800.

(o) But see R. v. Turner, jtost, p. 137.
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proceeding was rightly and properly transacted must, it is conceived, 
give way to facts manifestly and clearly proved ; and as against the 
accessory the conviction of the principal will not be conclusive, being 
as to him res inter alios acta (p). This was the opinion of Foster, J., 
upon it, counsel for an accessory was allowed to controvert the propriety 
of the conviction of the principal by viva voce testimony, and to shew 
that the act done by the principal did not amount to a felony, and was 
only a breach of trust (<y). And in a later case, it was also admitted 
that the record of the conviction of the principal was not conclusive 
evidence of the felony against the accessory, and that he has a right to 
controvert the propriety of such conviction (r).

It seems that the accessory may insist upon the innocence of the 
principal. Foster, J., says, ‘ If it shall manifestly appear, in the course 
of the accessory's trial, that in point of fact the principal was innocent, 
common justice seems to require that the accessory should be acquitted. 
A. is convicted upon circumstantial evidence, strong as that sort of 
evidence can be, of the murder of B. ; ( ’. is afterwards indicted as accessory 
to this murder ; and it comes out upon the trial, by incontestable evidence, 
that B. is still living (Lord Hale somewhere mentions a case of this kind). 
Is C. to be convicted or acquitted ? The case is too plain to admit of a 
doubt. Or, suppose B. to have been in fact murdered, and that it should 
come out in evidence, to the satisfaction of the Court and jury, that 
the witnesses against A. were mistaken in his person (a case of this kind 
1 have known), and that A. was not, nor could possibly have been, present 
at the murder’(s).

Upon an indictment against an accessory, the guilt of the principal 
cannot be proved by his confession, but must be proved aliunde, especially 
if the principal be alive, and could be called as a witness ; and it seems 
that even the conviction of the principal would not be admissible to 
prove the guilt of the principal. The prisoner was indicted for receiving 
sixty sovereigns, which had been stolen by R. A confession by R., 
made before a magistrate in the presence of the prisoner, in which she 
stated various facts implicating the prisoner, wras tendered in evidence. 
Patteson, ,1., refused to receive anything said by R., respecting the 
prisoner, but admitted what she said respecting herself only. R. had 
been found guilty on another indictment, but had not been sentenced, and 
might have been called as a witness. The judges (/) were of opinion that 
R.’s confession was no evidence against the prisoner ; and many of them 
appeared to think that had R. been convicted, and the indictment against 
the prisoner stated not her conviction, but her guilt, the conviction would 
not have been any evidence of her guilt, which must have been proved 
by other means (u). Upon the authority of this case, where an accessory

(/>) Font. 30f>.
(y) Smith's coho. 1 Leach, 288.
(r) R. i’. 1‘msser (mentioned in a note to 

R. v. Smith. 1 Ijcaeh, 290). Cor. (Jould. .1. 
See R. r. Blick. 4 ('. A I*. 377, B«mani|uet, .1. 
and R. v. M’Daniel, 111 St. Tr. 800.

(*) Fost. 387, 388 ; and eee Cook v. 
Field, 3 Eep. 134, where it was stated by 
Bcareroft, and assented to by Lord Kenyon,

that where the principal has been convicted 
it is nevertheless on the trial of the acces­
sory competent to the defendant to prove
the principal innocent. And see it. v. 
M’Daniel, 19 St. Tr. 808.

(<) Lyndhurst, C.B., and Taunton, J., 
were absent.

(ti) R. r. Turner, 1 Mood. 347: 1 Lew. 
119.
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before the fact to a murder was tried after the principal had been con­
victed and executed, Parke, B., ordered the proceedings to be conducted 
in the same manner as if the principal was then on his trial (r). And 
where two persons were indicted together, one for stealing and the other 
for receiving, and the principal pleaded guilty, Wood, B., refused to 
allow the plea of guilty to establish the fact of the stealing by the principal 
as against the receiver («’).

The prisoner was indicted as an accessory after the fact to M., who 
was charged with sending letters demanding money with menaces, and 
Erie, J., held these letters admissible against the accessory as evidence 
of acts done, for it. was necessary to prove a demand of the money, and 
these letters constituted the demand (x). But where R. was indicted 
as accessory before the fact to felony by 8., Manie, J., refused to admit 
in evidence conversations with S. held in the absence of R. (if). Where, 
on an indictment against H. and P. for murder, P. was tried first, and 
11. was alleged to have fired the fatal shot in a duel, it was held that 
it might be proved that H. on the morning before the duel had said, ‘ 1 
will shoot hhn as I would a partridge.’ Erie, J., saying, ‘ This statement 
is an act indicating malice aforethought in If., and that is a fact which 
the jury have to ascertain. The intentions of a person can only be inferred 
from external manifestations, and words are some of the most usual 
and best evidence of intention. It is not a declaration after the act 
done narrating the past, but it shows the mind of the party ’ (z). In 
the same case, Erie, J., held that what H. said after the duel relating 
to what passed at the spot where the duel took place was not admissible.

As to harbouring thieves, &c., in public-houses and brothels, see the 
Prevention of Crimes Act, 1871 (34 & 35 Viet. c. 112, ss. 10, 11), as 
amended by 39 & 40 Viet. c. 20, s. 5 (S. L. R.). These offences are punish­
able on summary conviction.

Sect. V.—Abettors in Misdemeanor.

In the case of misdemeanor, no distinction in respect of procedure 
or punishment has ever been made between parties or privies to the 
offence who could, in the case of felony, be principals in the first or second 
degree, or accessories before the fact. Indeed, there is no such person 
as accessory in point of law to a misdemeanor (a).

The Accessories and Abettors Act, 1801, enacts as follows : —
Sect. 8. ‘ Whosoever shall aid, abet, counsel, or procure the com­

mission of any misdemeanor (b), whether the same be a misdemeanor 
at common law or by virtue of any Act ]Hissed or to be passed, shall 
be liable to be tried, indicted, and punished as a principal offender ’ (c).

(i ) K. v. Ratcliff»*. I Lew. 121.
(u>) Anon., cited in R. r. Turner, supra. 
(?) R. v. IIauxin, 3 Cox, 597.
(y) R. t\ Read, 1 Cox, 05.
(j) R. ». Pym, I Cox, 339.
(«) R. v. Burton [1875), 13 Cox, 71, 

Black hum, J., cited and approved in Du 
Cros ». Lamboume [19071, 1 K.B. 40, 43, 
Alverstone, C.J. Darling, J., at p. 47. it 
is submitted erroneously, spoke of an aider

and aliettor os a principal in the second

(b) This ia not limited to indictable mis- 
demeanors. Du Cros v. Lam bourne, ubi

(c) Framed from 7 & 8 (leo. IV. c. 30. 
s. 20 ; 9 (loo. IV. c. 50, s. 33 (I), Ac., and 
really only a declaration of the common 
law on the subject (R. v. Greenwood, 2 Den. 
453. Du Cros ». Lambourne, ubi supra.
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Each of the Criminal Law Consolidation Acts of 1861, except the 
Coinage Offences Act, 1861, contains as to the misdemeanors punish­
able under such Act a clause in the terms of this section. See 24 & 25 
Viet. c. 96, s. 98; c. 97, s. 56; c. 98, s. 49; c. 100, s. 67. And there is a, 
similar provision in sect. 12 of the Foreign Enlistment Act, 1870 (33 & 
34 Viet. c. 90). Like provisions arc made as to misdemeanors punish­
able on summary conviction by the Summary Jurisdiction Act, 1848 
(11 & 12 Viet. c. 43), which enacts (s. 5), that ‘every person who shall 
aid, abet, counsel, or procure the commission of any offence which is 
or hereafter shall he punishable on summary conviction, shall he liable 
to he proceeded against and convicted for the same, either together 
with the principal offender, or before or after his conviction, and shall 
be liable, on conviction, to the same forfeiture and punishment as such 
principal offender is or shall be liable(d).

In R. v. Bubb(e), on an indictment of T. and li as principals in 
misdemeanor, the jury returned a verdict against T. as a principal, 
and against B. as accessory after the fact. A judgment of guilty, en­
tered on the latter verdict, was quashed by the Court for Crown Cases 
Reserved. The Court declined to construe the verdict as meaning that 
B. was a principal in the second degree, or an accessory at the time 
when the misdeameanor was committed, and held that she was not in­
dictable under 24 & 25 Viet. c. 94, s. 8(/). Aiders and abettors in mis­
demeanors may lie charged either separately or as principals^).

In R. v. de Marny(A), it was held that a man could lawfully he 
convicted of aiding and abetting the publication in England of ob­
scene literature by sending it through the post, contrary to sect. 4 of 
the 1‘ost Office Protection Act, 1884 (47 & 48 Viet. e. 76) (t), on evi­
dence that by inserting advertisements, which he knew to relate to 
such literature, in a paper published in England, he had facilitated, or, 
as the judges held, procured and caused the sending of such literature 
from abroad into England through the post.

R. r. de Marney (I0O7I. 1 K.B. 3H8) ; 
by which nil persons, who would In- ac­
cessories in felony, are principals in 
misdemeanor. lienee it follow* that n 
person indicted for committing n mis­
demeanor may Im- convicted, if it ap­
pear that he caused it to Is- committed, 
although lie is absent when it is com­
mitted. IS. r. Clayton. I C. & K. 128. 
R. i\ Moland. 2 Mood. 270.

(</) As to this section, see Itcnford 
r. Sims | IStIH|, 1 Q.B. «HI.

(e| (I0on| 70 J.P. 143. (C.C.IU 
The Court followed the rule already

stated, «life, p. 131 note(y'), as to 
felonies.

(/I Darling. J., suggested that the 
statute diil not preclude an indictment 
(#/». at common law) of an accessory 
after the fact to misdemeanor.

(ft) Stacey r. Whitehurst. IS C.B. 
(X.S.) -I. I)u Cros r. Limbournc 
111H*71. K.lt. 40. 44. Alverstone, L.C.J. 

(Ml18071, I K.B. 8*8.
(i I S. 4 is repealed and re-enacted 

as s. 03 of the Post (Mice Act, 1808 (S 
Kdw. VII. e. 48).
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CANADIAN NOTES.

OF PARTIES TO THE COMMISSION OF CRIME.

Sec. 1 .—/'/v liminary.

Innocent Agent.—As to freedom from criminal responsibility, see 
notes to the last preceding chapter.

Sic. 2.—Principals ami Accessories before the Fact.
See Code see. (III. (This section is subject to sees. 17 and 18 of the 

Code, as to children.)
This section makes any person who does an act for the purpose of 

aiding any other person to commit an offence or who abets any other 
person in commission of an offence, a party to the offence committed 
by such other person. To abet is to he personally or constructively pre­
sent at the commission of an offence, and to assist in the criminal act; 
but to aid is to help, or in any way to promote, facilitate or bring about 
the accomplishment of any criminal purpose by another, and this may 
be done without being present when the offence is perpetrated. Cnder 
thi1 old rule of law the abettor, or the person who was present inciting 
or helping, was a principal in the second degree, while the person who, 
being absent, counselled, helped or facilitated in any way the commis­
sion of an offence which was afterwards perpetrated was an accessory 
before the fact. R. v. Roy, :$ Can. (V. (’as. 472.

To counsel and procure a person to commit an offence constitutes 
the counsellor or inciter a party to the offence, when it is committed ; 
and by this section he can lie proceeded against as a principal. The 
Queen v. (Iregory, L.R. 1 C.C.R. 79.

The words aider, abettor, accessory and accomplice as applied to 
crimes, are often used as having the same meaning. Dut they are by 
no means synonymous. It is unlawful to aid or encourage the com­
mission of a crime. It is unlawful under certain circumstances 
to conceal the commission of a crime. One who aids is, in ordinary 
language, called an aider or abettor. An accessory is one who takes an 
active, but subordinate, part. An accomplice, according to the ordin­
ary meaning of the word, would seem to imply one who not only takes 
an active part, but positively aids in the accomplishment or completion 
of the crime. R. v. Smith. 218 r.C.Q.It. 281. 287.

To make a person an “aider and abettor" lie must have been pre­
sent actually or constructively. A person is present in construction
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of law aiding and abetting if with the intention of giving aaaiatance, 
he is near enough to afford it should occasion arise, or to favour the 
escape of those who were immediately engaged ; he would he a principal 
in the second degree. Per MacMahon, J., in R. v. Lloyd, 19 O.R. 952.

If a person sees that a crime is about to he committed in his pres­
ence and does'not interfere to prevent it, that is not a participation 
rendering him liable, without evidence that he was there in pursuance 
of a common unlawful purpose with the principal offender. It. v. 
Curt ley, 27 U.C.Q.B. «1:1.

Aid rendered to the principal offenders after the commission of the 
crime is alone insufficient to justify a conviction of the person so aided 
as a principal under this section. It. v. Graham, 2 Can. Cr. (’as. 988.

On an indictment for, with three other persons, attempting to steal 
goods in a store, evidence was given by an accomplice that prisoner 
went with him to see a store, that prisoner went into the store to buy 
something to see how the store eoidd be got into, and that they and 
others planned the robbery ami fixed the date ; the prisoner saw them 
off. but did not go with them ; the others went out and made the 
attempt, which was frustrated. It was held that as those actually 
engaged were guilty of the attempt to steal, the prisoner was properly 
convicted under 27 and 28 Viet. eh. 19. see. 9. which enacted that who­
soever shall aid, abet, counsel or procure the commission of any mis­
demeanour shall lie liable to be tried, indicted and punished as a prin­
cipal offender. R. v. Esmonde. 2« I'.C.Q.It. 152.

A person who knowingly assists a thief to conceal stolen money 
which lie is in the actual and proximate act of carrying away, by 
receiving money for the purpose of concealing it, is guilty of aiding 
and abetting in theft and may under sub-see. (c) lie convicted as a 
principal. R. v. Campbell, 2 Can. Cr. Cas. 957.

Although the theft may be complete by the mere taking and carry­
ing away of stolen property the subsequent carrying of same to a place 
of concealment by a person who did not participate in the taking, if 
done with a guilty knowledge and as a continuation of and proximately 
at the same time as the theft is an “aiding and abetting” of the same. 
I bitl.

An act done which may enter into the offence, although the crime 
may be complete without it. may be considered as a continuation of the 
criminal transaction so as to make the participator an aider and 
abettor, although his participation occurs only after such acts have 
been done as in themselves would constitute the crime. Ibid.

If the accused were not an aider and abettor or a principal in the 
second degree in the commission of the theft, the circumstance that he 
was an accessory before the fact by counselling and procuring the com­
mission of the theft, and therefore liable under see. (19 to lie convicted
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as a principal, does not prevent his conviction for the substantive 
offence of afterwards receiving the stolen property knowing it to have 
been stolen. Such an accessory before the faet who afterwards becomes 
a receiver of the stolen property may be legally convicted both of the 
theft and of “receiving.” R. v. Hodge, 2 Can. Cr. Cas. 350. Note.— 
The theft here was complete before the “receiving.”

If it be contrary to law to sell liquor or any other article in a shop, 
a side by any clerk or assistant in his shop would prima facie be the act 
of the shopkeeper. It may he, if lie could shew that the act of selling 
was an isolated act wholly unauthorized by him, and not in any way in 
the course of his business, but a thing done wholly by the unwarranted 
or wilful act of the subordinate he might escape personal responsibility. 
Where one II. swore that lie got a bottle of brandy and paid for it one 
dollar in K.’s shop, that a woman served him. and no one else was in 
the store at the time, K. was convicted and the Court upheld the con­
viction. R. v. King. 20 U.C.C.P. 247.

In R. v. Williams. 42 U.C.Q.B. 4(52. it was said that whereas both 
employer and employed may be liable, yet both ought not to be pun­
ished for the same offence.

In R. v. King, 20 U.C.C.P. 240. the accused was convicted for 
a sale in his absence by his son, the statute enacting a presumption of 
authority by the father which the magistrate held was not rebutted by 
the direct evidence of the father, on which In* did not rely.

A broker who merely acts as such for two parties, one a buyer the 
other a seller, without having any pecuniary interest in the transaction 
beyond his fixed commission, and without any guilty knowledge on his 
part of the intention of the contracting parties, to gamble in stocks 
and merchandise, is not liable as an accessory. R. v. Dowd, 4 Can. 
Cr. Cas. 170.

Common Purpose.—Where a parcel containing revolvers was 
thrown into a cab conveying prisoners, and the accused and at least one 
of the other prisoners in the cab armed themselves with the revolvers 
and formed the common intention of prosecuting the unlawful purpose 
of escaping from lawful custody, by the use thereof, and of assisting 
each other therein, the shooting by one of them of the constable in 
charge was an offence committed by one of them in the prosecution of 
such common purpose, and the commission thereof was or ought to 
have been known to be a possible consequence of the prosecution of 
such common purpose; each of them was, therefore, a party to such 
offence, and the offence being murder in the actual perpetrator thereof, 
was murder in the defendant, even if he were not an actual perpetrator 
thereof, and he was properly found guilty by the jury offence.
R. v. Rice. 5 Can. Cr. Cas. 509, 4 O.L.R. 223.

Trade Mark Offences.—No servant of a master, resident in Canada, 
who bonâ fidt acts in obedience to the instructions of such master, and.

7
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on demand made by or on behalf of the prosecutor, gives full informa­
tion as to his master, is liable to any prosecution or punishment for 
any offence defined in the part of the Code relating to trade mark 
offences, sec. 495.

Liability of an Accessory before the Fact where the Principal does 
not Follow the Preconcerted Plan.—Code sec. 70.

Commission of Crime other than that Commanded.—See Code sec. 
70(2).

Accessory after the Fact.—See Code secs. 71, 76, 267, 574, 575, 849.
Misprision of Felony.—The Code makes no provision as to this. 

The common law, therefore, is still in force concerning it. Burbidge 
on Criminal Law, 508.
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CHAPTER THE SIXTH.

OF ATTEMPTING, CONSPIRING, AND INCITING TO COMMIT CRIMES.

Preliminary.

For the purposes of classification and punishment a distinction is 
drawn between completed crimes in cases in which the whole of that 
which was intended has been successfully done, and those preparations 
to commit crimes which are punishable, although the complete offence 
has not been accomplished, e.g., where there has been a conspiracy, an 
incitement, or an attempt to accomplish the complete offence.

In the case of high treason, no distinction is drawn between the at­
tempt, incitement, or conspiracy and the full offence, such acts as could 
in other cases be evidence of inchoate crime being treated as overt acts 
of high treason (a). All attempts, incitements, or conspiracies to commit 
felony or misdemeanor are indictable as misdemeanors at common law 
unless a statute directs that the particular form of attempt, &e., shall 
be treated as a felony. In the case of an unsuccessful attempt or incite­
ment to commit crime, it would seem that the law as to aiders and 
abettors (ante, p. 138) is applicable in the same manner as in the case 
of completed crimes, and when the attempt or incitement is made 
felony by statute the law as to accessories would seem to apply (ante,
p. 116).

A.—Attempts to Commit Crime.

It is a misdemeanor indictable at common law to attempt to commit 
any felony(b), including felo </r se(c), or any misdemeanor(d), whe­
ther such felony or misdemeanor is an offence at common law or is 
created by statute(e). In certain eases which will be stated in later 
chapters the attempt to commit an offence is by statute punishable in 
the same manner as the completed offence, or is specifically punished 
as a substantive felony or misdemeanor (ce).

(а) This rule in expressed by the 
phruHe. ‘voluntas reputatur pm facto,’ 
ami seems, by early writers, to have 
Imn'ii extended to homicide. ‘Sal hare 
voluntaH non intcUcctn fuit de volunfate 
nud is verb it nut script is propalaln sed 
inundo manifentata fuit per apertum 
factum.' 3 Co. Inst. l-'ost. 198.

(б) R. v. Higgins, 2 Hast. 6, 21. R.
v. Kinnersley, 1 Str. 100. 1 Hawk. c. 
18, :i. That attempts to commit
felony are indictable misdemeanors is 
recognised by the statute empowering 
Courts to award imprisonment with 
hard labour for such attempts. 3 (ieo. 
IV. a. in. pud, p. SIS.

(c) R. r. Burgess. L. A C. 258. R. 
V. Doodv. 0 Cox, 463.

Id) In R. r. Scofield [1784|. Cald. 
307. 403. Uird Mansfield denied the 
validity of a distinction drawn between 
acts done with intent to commit a 
felony and acts done with intent to 
commit a misdemeanor.

(e| R. r. Cartwright 1180rt|, R. A 
R. 107n. R. v. Higgins, 2 East. 5. 8, 
(Irose, .1. R. v. Welham, 1 Cox, 102, 
Parke, H. R. r. Chapman, 1 Den. 432. 
R. v. Butler. 0 C. & P. 368, Patteson, 
J. R. r. Roderick. 7 C. A P. 795. R. r. 
Martin. 2 Mood. 123.

(re) c.ft., 8 Kdw. VII. c. 45, s. 1(3), 
post, p. 073.
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No art is imlivtahlv as an attempt1 to commit felony or misdemeanor, 
unless it is a step towards the execution of his criminal purpose (/), and 
as an act directly approximating to, or immediately connected with, 
the commission of the offence which the person doing it has in view. 
There must he an overt act intentionally done towards the commission 
of some offence ; one or more of a series of acts which would constitute 
the crime if the accused were not prevented by interruption (/), or physical 
impossibility, or did not fail for some other cause in completing his 
criminal purpose.

In It. McPherson (#/), it was held that a prisoner could not be properly 
convicted of breaking and entering a building and to steal
gowls which were not there. It was at one time considered that when 
the full offence was physically impossible, there could be no conviction 
for the attempt. In It. r. Collins (A), it was held that a man who, with
intent to steal put his hand into an t 
of an attempt to steal. But in It 
prisoner had properly been convict

( / ) Where a particular intent in an essen- 
fiai element in the definition of the com- 
pleted crime, certain difficulties urine in 
applying the rule an to attempts. If a man 
in a sudden passion struck at another with 
a knife, and inn hand wan arrentod, it would 
he an attempt to inflict grievous bodily 
harm, and yet there might he no intent to 
inflict grievous bodily harm, but the intent 
might be to prevent apprehension or other- 
wine. There in in short such an offence an 
attempting to wound with intent to do 
grievous bodily harm, and another offence of 
attempting to inflict grievous bodily harm 
without that particular intent. Ho also 
by statute a felony is committed by any one 
wlm thrown a atone upon a railway line 
with intent to obstruct an engine, and a 
person might lie found guilty of attempting 
to commit that felony. But by the same 
statute a misdemeanor in committed by 
any one who obstructs an engine, and a 
person might lie found guilty of attempting 
to obstruct an engine, although he hail no
Intent to obstruct it ; but 8 be has at­
tempted to do an act which would end if 
uninterfered with in an offence within the 
section, lie has committed an attempt to 
obstruct, and his attempt involves no doubt 
an intentional act, but it is not a felonious

America
1 ' Attempts ’ are defined by Bishop as 

follows : ‘ Where the non-eonnummation of 
the intended criminal result is caused by an 
obstruction in the way, or by the want of 
the thing to lie operated upon, if such an 
impediment in of a nature to be unknown 
to the offender, who used what seemed 
appropriate means, the punishable at­
tempt is committed.’ S. 752 (2) or (3).
‘ Whenever the lawn make criminal one 
step toward the accomplishment of an

-nipty pocket, could not bo convicted 
, r. Brown (t), it was hold that the 
i*d of the statutory misdemeanor of

* intent to obstruct ' within the meaning of 
the felony section, but an implied intent to 
do what is forbidden by the misdemeanor 
section. And see 1 Hawk. e. 55. Some 
lioys wore indicted at Derby (1875) March 
Assizes, for throwing the coping-stone off 
a bridge upon the railway, with intent to 
obstruct an engine. They were only * lark­
ing,’ and the jury negatived the ‘ intent to 
obstruct.’ They were also indicted for 
obstructing, but as it happened the stone 
fell so as not to obstruct the line, the learned 
counsel for the prosecution submitted that 
they might be found guilty of attempting 
to obstruct ; but the learned commissioner 
thought that as the jury had negatived the 
intent to obstruct, they could not be found 
guilty of the attempt. But it is submitted 
that if the jury thought the prisoners wil­
fully tried to throw the stone upon the line, 
they might have lieen found guilty of the 
attempt, as the probable consequence of 
throwing the stone on the line would be the 
obstruction of the engine. MS. H. 8. See 
It. r. Holroyd, 2 M. A Hob. .1311, nnh, 
p. 12.

(7) D. A B. I1MI.
(A) L A ('. 471 : 33 L .1. M. (’. 177 
(*) 24 Q.B.D. 357 : 5» L .1. M V. 17.

unlawful object done with the intent or 
purpose of accomplishing it, a person taking 
that step with that intent or purpose, and 
himself capable of doing every act on his 
part to accomplish that object, cannot 
protect himself from responsibility by 
showing that by reason of some fact un­
known to him at the time of his criminal 
attempt it could not be fully carried into 
effect in the particular instance.' Kce ('. r. 
Jacobs, U Allen (Mass.), 274.

A81B
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attempting to commit an unnatural offence, although on physical grounds 
perpetration of the complete offence was impossible ; and R. v. Collins 
was declared no longer law. And in R. v. Ring (;), a conviction for 
attempt to steal from a woman unknown by hustling her and endeavour­
ing to find her pocket, was held good, and R. v. Collins was stated to be 
overruled (k). In R. v. Ring there was also a count for assault with 
intent to commit a felony.

A man may have in his mind a criminal purpose to commit a felony 
or misdemeanor, but so long as that purpose rests in bare intention (!), 
he does not become amenable to the criminal law (hi). Attempting to 
commit a crime is distinct from intending to commit it (n).

In Dugdale v. R. (o), the defendant was charged (1) with preserving 
and keeping in his possession obscene prints, with intent unlawfully to 
litter the same, and (:?) with obtaining and procuring obscene prints with a 
like intent. It was held that the first set of charges were bad, for they were 
consistent with the possibility that the prisoner might have originally 
had the prints in his possession with an innocent intention, and there 
was no act shewn to be done which could be considered as the first step 
in the commission of a misdemeanor ; but that the second set of charges 
were good, for the procuring of such prints was an act done in the 
commencement of a misdemeanor.

Questions have arisen whether the possession of materials or imple­
ments for coining or house-breaking for the purpose of committing these 
offences, can without more be treated as criminal at common law. The 
preponderating weight of the decided cases is against considering posses­
sion as such an act as would constitute the offence of attempting or 
preparing for, the commission of the full offence. In R. v. Sutton (/>), 
the defendant was indicted for having coining instruments in his custody, 
with intent to coin half guineas, shillings and sixpences, and to utter 
them as and for the current coin, Lord llardwicke, who tried the case, 
doubted what the offence was. But the Court of King’s Bench held 
the offence to he a misdemeanor ; Lee, J., saying, that ‘ all that was 
necessary in such a case was an act charged, and a criminal intention 
joined to that act’ (7). This doctrine, if correct, does not appear to 
have been applicable to the facts of the case as charged, which did not 
amount to a criminal net by the defendant. It appears to have been

(i) tu L J. M. C. 21*. Cf. It. V. Croon* 
ft way, 72 .1. P 389; I O. App. It. 31. 
attempting to ring the rhangeH.

(k) The judgment in It. r. Brown, whieh 
also completely overrules It. v. McPherson, 
has boon criticised as unsatisfactory. Prit- 
chard, Quarter Sessions (2nd od.), IKK).

(/) it. v. Sutton 1173d], Cas. K.B. temp. 
Hardw. 370, 372. Lee. J. 2 Str. 1074.

(m) It. v. Kaglcton, Dears. 616. ‘ The 
devil himself cannot try the thought of a 
man,' Brian, C.J. Y. B. 17 Kdw. IV. 2, 
pi 2.

(«) It. t\ McPherson, D. & B. 199, Cock- 

(o)' I K. A B. 436.
(/>) C'a». K.B. temp. Hardw. 370. 2 Str.

1074.
(7) In this ease there were cited, in sup­

port of the prosecution, a ease of a convic­
tion of three persons for having in their 
custody divers picklock keys with intent to 
break houses and steal goods ; It. v. lye. 
Old Bailey, 1089 ; and a ease of an indict­
ment for making coining instruments, and 
having them in possession with intent to 
make counterfeit money. It. e. Bran­
don, Old Bailey, 1998; and also a ease 
where the party was indicted for buying 
counterfeit shillings with an intent to utter 
them in payment. It. »*. Cox, Old Bailey. 
1990. As to the unlawful possession of 
coining implements, see /*>«/, p. 300, 
* Coinage Offences.’
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accepted by Lord Mansfield as good law in R. t>. Scofield (r) : but U. v. 
Sutton was disapproved in R. v. Stewart (.«), where it was held that 
having counterfeit silver in possession with intent to utter it as good is 
no offence, there being no criminal act done. The prisoner had been 
found guilty of unlawfully having in possession counterfeit silver coin 
with intent to utter it as good : but the judges were of opinion that 
there must be some art done to constitute a crime, and that the having 
in possession only was not an act (#).

Legislation has been passed with respect to persons having implements 
for house-breaking, &c., in their possession with & felonious intent. The 
Vagrancy Act, 1824 (5 Geo. IV. c. 83, s. 4), makes persons having in their 
possession implements of house-breaking or weapons with intent (/) to 
commit any felonious act, liable to summary conviction as rogues and 
vagabonds. Sect. 58 of the Larceny Act, 1801 (24 &. 25 Viet. c. 90), 
makes persons armed with offensive weapons, or in possession of imple­
ments of house-breaking, guilty of a misdemeanor. And in some instances 
an act, accompanied with a certain intent, has been made a felony by 
particular statutes ; as by sect. 08 of the same Act, the severing with 
intent to steal the ore of any metal, or any coal, &c., from any mine, 
bed, or vein thereof, is made felony punishable by two years’ imprison­
ment (with or without hard labour). And by sect. 14 of the Malicious 
Damage Act, 1801 (24 At 25 Viet. c. 97), damaging certain articles 
in the course of manufacture, with intent to destroy them, and entering 
certain places with intent to commit such offence, is made felony.

In R. v. Hensler (ft), the defendant was held to have been rightly con­
victed of attempting to obtain money by false pretences contained in a 
begging letter, though he had, in fact, received money in answer to a 
letter from the recipient who knew the pretence to be false (v).

In R. v. Williams (w)f it was held that a boy under fourteen could 
not, by reason of his age, be convicted of a felony under sect. 4 of the 
Criminal Law Amendment Act, 1885 (48 & 49 Viet. c. 09) ; but Hawkins, 
J., with the apparent concurrence of Cave. J., seems to have been pre­
pared to hold when the case arose that the boy might, under sect. 9 
of the Act, be convicted of an attempt to commit a felony within sect. 4. 
Coleridge, L.C.J., seems to have been of a contrary opinion (a*).

The question in each ease is whether the acts relied on constituting 
the attempt were done with intent to commit the complete offence, and 
as one or more of a series of acts or omissions directly forming some of 
the necessary steps towards completing that offence, but falling short

(r) |I784] ('eld. 3117, 403.
(*) | IS 141 It 4 It. 288. It. i*. Heath 

lI8I0|, It. 4 It. 184. An to Hun offence. 
Bee 24 4 25 Viet. c. 911, hm. 10, II, jm«l. 
p|*. 357. 358.

t0 See 34 4 35 Viet. c. 112, h. 7 ; 54 4 
55 Viet. v. 09, h. 0.

(m) 11870] 11 Cox, 570 (C. C. R.). In It. r. 
Mill» ; I857|. 7 Cox, 203 (('. C. It.), il Iihn 
been decided that a conviction for obtaining 
money by false pretence# cannot he had if 
the proHevutor parti-d with hi# money 
knowing the pretences to he false.

(»•) Blackburn, J., said, * You may at­

tempt to steal from a man who is too strong 
to permit you.' Mellor, J., said, ‘ An at­
tempt may l*e made to steal a watch that 
is too strongly fastemsl by a guard. Here 
the nroseeiitor had the money, and was 
capable of being deceived, ami the prisoner 
attempted to deceive him.' Kelly, C.B., 
said, * So soon as ever the letter was put in 
the post the attempt was committed.

(•«•) 118931 | g.H. 320.
(r) See the discussion of this ease in R. v. 

Angus [1907], 24 N. Z. L. R. 948, Denni-
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of completion by the intervention of causes outside the volition of the 
accused, or because the offender of his own free will desisted from com­
pletion of his criminal purpose for some reason other than mere change 
of mind.

In R. v. Eaglcton (y), a baker was indicted for attempting to obtain 
money by false pretences, lie had contracted with a poor law authority 
to deliver loaves of a certain weight to poor people, in exchange for tickets 
given to them by the relieving officer, which the baker was to retain on 
delivering the loaves, and to present weekly to the relieving officer as 
vouchers for payment, with a statement of the amount of the loaves. 
The amount shewn by the statement and vouchers was credited to the 
baker, and was payable at a later date, subject to a right to make deduc­
tions for breach of contract. The defendant had delivered to the poor 
short weight against the tickets presented, and returned to the relieving 
officer the tickets received. It was held that he was guilty of attempting 
to obtain money by false pretences by fraudulently obtaining credit 
with the relieving officer for a weight of bread in excess of that delivered, 
on the ground that the baker had done the last act depending on him­
self towards obtaining payment, and that that act was sufficiently proxi­
mate to (and) or not too remote from the offence of obtaining money by 
false pretences (:).

In R. v. Cheeseman (a), the prisoner was servant to an army meat 
contractor, who, in the course of his duties, took meat daily into camp, 
where it was weighed by a quartermaster-sergeant, for distribution 
to the troops, and the surplus meat, after satisfying the day's require­
ments, was to be taken back to the contractor. The prisoner fraudulently 
falsified the scales used so as to give the troops short weight, and to leave 
a larger surplus for return to the contractor. His intention was to 
appropriate the difference between the just surplus and the actual surplus. 
The fraud was detected and he absconded. It was held that he was guilty 
of an attempt to steal the difference, as he had done all that was necessary 
to complete his criminal purpose, except to carry awav and dispose of the 
proceeds of the fraud, which he would have done if not interrupted by 
detection of his scheme.

In R. v. Taylor (6), a man was tried for the statutory felony of attempt­
ing to set fire to a stack of corn, on proof that he had asked for work and 
money of the prosecutor, and, on refusal, threatened to burn him up, 
and that he was then seen to go to a stack, and kneeling down close to 
it to light a lucifer match, though, on seeing that he was watched, he 
blew out the match and went away. Pollock, (MI., ruled that to warrant 
a conviction, the act must be one tending directly and immediately to 
the execution of the principal crime, and done under such circum 
stances that the prisoner had the power of carrying his intention into 
execution (r).

Certain acts done in furtherance of a criminal purpose have been held

<y) | Is.V>| 24 L .1. M. 0. IAS, argued be­
fore Iho lifteen judges ; judgment of the 
Court delivered by Parke, B.

(:) The Court were in some doubt whether 
the at tempt hiis to obtain credit or camIi.

<«) 31 I* .!. M. C. Hit.
(A) M8A»|, I K. A K. All, Pollock, C.B. 
(r) The last part of the ruling must be 

read subject to It. r. Brown, ante, p. 111.
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to bo indictable misdemeanors, which cannot exactly be described as 
attempts, but arc closely analogous. Such are abandoning a child without 
food with intent that it may die (d) ; making a false oath before a surro­
gate to obtain a marriage licence (e) ; procuring dies for the purpose of 
counterfeiting coin (/); procuring indecent prints for the purpose of 
publishing them (<y) ; handing poison to A., and endeavouring to get A. 
to administer it to B. (h), attempting to bribe a Cabinet minister and mem­
ber of the Privy Council to give the defendant an office in the Colonies (t) ; 
promising money to a member of a corporation to vote for the elec­
tion of B. as mayor (j) ; attempting, by bribery, to influence a juryman 
in giving his verdict (k) ; or a judge in his decision (/) ; or attempting 
to bribe a customs officer (m). Certain acts intended or calculated to 
pervert, delay, or defeat the course of justice which are regarded as 
indictable (n), as being attempts to the prejudice of the community (o), 
are separately treated, post, Book VII. p. 537. A fraudulent attempt 
to get a conviction set aside by means of false declarations has, in 
Australia, been held to be a misdemeanor at common law (/>), on the 
authority of O’Mealy v. Newell (<y).

The cases where an attempt to commit crime is a misdemeanor at 
common law are distinct from those in which by statute an act is made 
felony, if done with a certain intent, but a misdemeanor if done without 
such intent. The criminal quality of the completed act in such cases 
varies with the intent with which it was done.

Whether the attempt is a common-law misdemeanor or a statutory 
offence, the rules already stated as to what is sufficient to constitute 
an attempt apply, unless the statute dealing with the subject-matter 
provides another criterion (r).

Attempts to murder, which at common law are misdemeanors, are 
dealt with as felonies in unnecessary detail in ss. 11-15 of the Offences 
against the Person Act, 1861 (s).

On an indictment for an attempt it is unnecessary to negative the 
commission of the full offence (t) : and it is for the defendant to shew, if 
he please, that the minor was merged in the greater offence.

(d) It. v. ltenshaw, 2 Cox, 28."». It is 
doubtful whether this could bo brought 
within 24 & 25 Viet. c. 100, h. 1.1 

(#■) It. v. Chapman, 1 Den. 432. The 
olienee is not perjury, and it in not a statu­
tory offence to obtain a marriage licence by 
a false oat See pout, p. 528.

( f ) It. Roberta, Dears. 530 ; 25 L J. 
M. C. 17. The prisoner was held indictable 
for a misdemeanor, although his acts in 
furtherance of his criminal purpose were 
not suliicicntly proximate to the complete 
offence to support an indictment for an 
attempt to execute it. See po*l, p. 305 et aeq. 

(g) Dugdale r. It., 1 K. & It. 435.
(A) It. v. Williams, 1 Den. 30.
(») It. Vaughan, 4 Burr. 2404. See 

post, p. 027. * Bribery.'
O') R. v. Hympton, 2 Ld. llaytn. 1377. 
(Ic) It. i*. Young, 2 Hast, 14, 10 eit. In 

this case a criminal information was 
VOL. I.

exhibited.
(/) 3 Co. Inst. 147.
0») It. i'. Cassano, 5 Esp. 231.
(n) I Hawk. c. 21, s. 15. 2 East, 1\C„ 

p. 810.
(o) It. v. Higgins, 2 East, 5, Lawrence, 

J. R. v. Vleones [ 18011. 1 Q.lt. 300, 
an indictment for fabricating evidence for 
the purpose of a contemplated arbitration. 
Vide. ims!, p. 530.

(p) White v. It. | lOUOj, 4 Australian Com­
monwealth L. It. 152.

(y) 8 East, 374.
(r) See R. r. Duckworth (1802|, 2 Q.H. 

83, as to what is an attempt to shoot. Vide 
l>o*t, p. 842.

(a) Post, 1». 839.
(4) None of the piwedcnts of indict­

ments for attempts to ravish or rob contains 
any such negative averment. See 3 Chit. Cr. 
L. 807,810. Archb. Cr. I'L (23rd od.). 1295.

L
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B.—Ok Criminal Conspiracies.

Criminal conspiracy consists in ‘ an unlawful combination of two 
or more persons («), to do that which is contrary to law, to cause a 
public mischief (v), or to do that which is wrongful and harmful towards 
another person ’ (w), or to do a lawful act for an unlawful end (x), or 
bv unlawful means (y), or wrongfully to prejudice a third person (z). 
It has even been said that if several illegally concur in doing an act 
with a common object, they may be guilty of conspiracy, though they 
were previously unacquainted with each other (a). But few things are 
left so doubtful in the criminal law as the point at which a combination 
of several persons for a common object becomes unlawful (b).

The best established definition of the offence is that given by Willes, J., 
on behalf of all the judges in Mulcahy v. R. (r), and accepted by the 
House of Lords in that (</) and subsequent cases (e).

‘ A conspiracy consists not merely in the intention of two or more, 
but in the agreement of two or more to do an unlawful act, or to do a 
lawful act by unlawful means. So long as a design rests in intention 
only it is not indictable. When two agree to carry it into effect, the 
very plot is an act in itself, and the act of each of the parties, promise 
against promise, actus contra actum, capable of being enforced if lawful, 
punishable if for a criminal object or for the use of criminal means (/). 
And so far as proof goes conspiracy, as Grose, J., said in R. r. Brisac (//),

(ti) Husband and wife arc regarded a* 
one person and as incapable of conspiring 
together (I Hawk. e. 72, s. 8). though they 
can severally or jointly conspire with other 
persons, it. v. Whitehouse, ti Cox, 38, 
l-latt. It.

(»•) K. r. Brailsford (IMA), 2 K B. 730, 
745 (pout, p. IAI ) and cases there cited, and 
see It. r. Boulton. 12 Cox, 87.

{ip) Quinn r. Lent hem [1901], A.C. 495, 
528 : 70 L. J. 1\C. 70, Ld. Brampton. In 
It. v. Vincent, 9 C. & 1*. 91, Alderson, It., 
laid it down that conspiracy is ‘ a crime 
which consists cither in a combination and 
agreement by persona to do some illegal 
net. or a combination and agm-ment to 
effect a legal purpose by illegal means.' 
In IPConnell r. It. (I I Cl. & F. 155; 5St. Tr. 
(N. s.) I). Tindul, C.J., in delivering the 
opinion of all the judges, said : 4 The crime 
of conspiracy is complete if two, or mon* 
than two, should agn*e to do an illegal 
thing ; that is, to effect something in itself 
unlawful, or to effect, by unlawful means, 
something which in itself may In* indifferent 
or even lawful.’ In It. r. Sewanl, I A. & 
K. 713, Denman, C.J., said,4 An indictment 
for conspiracy ought to show cither that it 
was for an unlawful purpose, or to effect a 
lawful purpose by unlawful means ; * but 
in R. v. Peck, 9 A. A E. 080, upon this 
dictum being cited he said, ‘ I do not think 
the antithesis very correct ; ’ an 1 in It. r. 
King, 7 Q.B. 782, lie said,4 The words 44 at

least " should accompany that statement.’ 
In It. r. .loues, 4 B. A Ad. 34ô ; I N. 
A M. 78, however, several judges gave a 
similar definition of the crime of conspiracy. 
C. S. (j.

(r) 4 With a corrupt intent,’ 8 Mod. 320. 
1 M ils. (K B.) 41. Sts* It. i*. Délavai,3 Burr. 
1434, 1439.

(y) Sec Mulcahy r. It., infra.
(:) I Hawk. c. 72, s. 2. Quinn r. Leathern 

[1901], A.C. 49A, «. Unless the word 
• wrongfully ’ means criminally, the author­
ities cited by Hawkins do not support Ilia 
proposition. Wright on Conspiracy, p. 12.

(«) By Lord Mansfield in the cast* of the 
prisoners in the King's Bench, Hil. T. 20 
Geo. III. I Hawk. c. 72, s. 2, in the notes. 
Sec the instance given in It. r. Parnell, 14 
Cox, A08. AI A, /*m/, p. 174.

(/>) 3 Chit. t'r. L 1130.
(r) L K. 3 H. L 300, 317.
(d) l.r. 374, Ixird Cairns.
(< ) Quinn r. Ix'athcm [1901], A.C. 49A, 

529, Ixird Brampton. See It. v. Brailsford 
[1905], 2 K.B. 730. 740.

(/ ) A civil action does not lie fora con­
spiracy unless it is put into execution and 
causes damage. 9 Co. Itep. A7. W. Jones, 
93. Savile t*. Roberts, I Ld. Itaym. 378. 
I Wins. Sail ml. 229b, 230. Barber r. 
Ix*aiter, 7 C. B. (N. S.) 175. Quinn i*. lx*a- 
them [ 19011, A.C. 495, 510, lxmi Mac- 
naghten : 542, I xml Lind ley.

(j) 4 Hast, 171.
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is generally “ a matter of inference deduced from certain criminal acts 
of the parties accused, done in pursuance of an apparent criminal purpose 
in common between them” (h). The number and the compact give weight, 
and cause danger, and this is more especially the case in a conspiracy 
like that charged in this indictment.’ The gist of the offence of conspiracy 
then lies, not in doing the act, or effecting the purpose for which the 
conspiracy is formed, nor in attempting to do them, nor in inciting others 
to do them, but in the forming of the scheme or agreement between 
the parties (t). The external or overt act of the crime is concert by 
which mutual consent to a common purpose is exchanged (;). In an 
indictment, it suffices if the combination exists and is unlawful, because 
it is the combination itself which is mischievous, and which gives the 
public an interest to interfere by indictment (k).

In order to make any person criminally responsible for conspiracy, 
it is essential to establish that he entered into an agreement falling within 
the above definition with one or more other persons (/), whether charged 
with him in the indictment or not, and whether known or unknown (nt). 
So where two persons were indicted for conspiring together (no other 
parties being alleged), and one was convicted, and the jury disagreed 
as to the other, it was held that the conviction of the one could not 
stand (n) ; and where three were charged jointly with conspiring together, 
and one pleaded guilty, but the other two were tried and acquitted, it was 
held that the sentence imposed on the one who had pleaded guilty could 
not stand (o). As a matter of procedure it would seem that if A. be 
indicted and tried alone for conspiring with others, he could be lawfully 
convicted, though the others .referred to or included in the indictment 
had not appeared or pleaded (p), or were dead before (7) or after the

(h) The question involved was whether 
a oonHpiraey, charged and proved, was an 
overt act of felony within the Treason 
Felony Act, 1848 (11 & 12 Viet. c. 12).

(•) I Hast. P.C. 482. It. v. Beat. 2 Ld. 
Raym. 1187 : 8 Mod. 185. It. r. Npragg 
[!7tK)|, 2 Burr. 903 (conspiracy to indict for 
a capital offence). It. r. Itispal [1762], 3 
Burr. 1320, where conspiracy to injure a 
man by a false charge was held unlawful 
and a trespass lending to a breach of the 
peace. See O'Connell v. It., Il Cl. & F. 165: 
f>Nt. Tr. (N. 8.) 1.

(» Sir VV. Erie on Trade Unions, p. 31, 
adopted by Bruce, J., in It. »\ 1 Mummer 
11002 j. 2 KB. 330, 348. And ace Mu hah y 
r. R., L It. 3 H. L 308, 328, Lord Chelms­
ford.

(Ic) Mogul SS. Co. v. McGregor, 21 Q.B.I). 
f>44, Coleridge, C.J. In certain of the 
older authorities reference is made to a bare 
conspiracy, unexecuted, as criminal. See 
R. r. Itispal. 3 Burr. 1320. 1 Lev. 82, 125.
I Ventr. 304. 1 Ld. Raym. 379. 1 Salk. 
174. I Ktr. 193. T. Raym. 417.

(/) 1 One alone cannot conspire.' Hari- 
son e. Krrington [1666], Poph. 202. Cf. It. 
i'. Thorp, 6 Mood. 221 : Comb. 228.

(m) 1 Hawk. c. 72, a. 8. 3 Chit. Cr. L.

1141. In It. v. Heme, cited in It. v. Kin- 
nersley, 1 Str. 193, 195, the indictment 
alleged that Herne with A., et multi* ulus, 
did conspire to accuse a man of an offence ; 
the grand jury ignored the bill as to A., but 
found it as to Herne, who was convicted ; 
and it was moved in arrest of judgment, 
that there being an iynnramuH as to A., 
Herne could not be guilty of conspiring 
with him ; but the whole Court held that 
it was sufficient, it being found that he, 
cum multi* alii*, did conspire, and that it 
might have been laid so at first.

(a) R. r. Manning, 12 Q.B.D. 241 : 63 
L .1. M. C. 85.

(o) R. r. Plummer. [1902). 2 K.B. 339: 
71 L. .1. K.B. 805, Wright, .1., approving a 
dictum of Cockhum, C.J., in Robinson r. 
Robinson. I Sw. A Tr. .382. 392. 393. The 
Court might have allowed the plea of 
guilty to be withdrawn at any time In-fore 
judgment. R. t\ Plummer, at pp. 347, 
349.

(p) R. v. Kinnersley, 1 Str. 193.
(<y) R. r. Nichols. 2 Str. 1227 : I letter 

reported 12 East, 4l2n. A conspiracy by 
N. with B., who had died before indictment

L 2
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indictment was preferred (r), or before pleading not guilty (s), or were 
subsequently and separately tried. But it is not settled whether, in 
cases of separate trials of the conspirators, the acquittal of those, tried 
later would avoid the conviction of one earlier tried and convicted for 
the same conspiracy (t). When the indictment alleges a conspiracy 
between several, a verdict that two or more, but not all, entered into 
the conspiracy will support a conviction («).

In R. v. Sudbury (v), where only two out of three were found guilty 
of riot and there was no allegation of cum aliis, judgment was arrested. 
Holt, C.J., said, ‘ If the indictment had been that the defendants, with 
divers other disturbers of the peace, &c., had committed this riot and 
battery, and the verdict had been as in this case, the King might have 
had judgment.’

In R. v. Thompson (w), all the counts of the indictment alleged that A.,
(r) R. v. Scott [1791], 3 Burr. 12l»2. An 

indictment of four for riot. Conviction of 
two held good, though the other two had 
died before trial.

(») R. v. Kcnrick, 5 Q.B. 49.
in It. v. Plummer [1001], 1 Kit MO,

344. It id said that where one of several 
defendants charged with a conspiracy has 
been acquitted, the record of acquittal is 
evidence for another defendant subse­
quently tried. R. v. Horne Tookc, 1 Chit. 
Burn. 823. See note (w), infra.

(«) R. v. Quinn, 19 Cox, 78 (lr.), Fitz- 
gibbon, L.J. But see O'Connell r. R., II 
Cl. & F. 155 : 5 St. Tr. (N. S.) 1.

(r) 1 Ld. Ravin 484 : 12 Mod. 292. 
Cited and adopted in R. v. Plummer 
[1902], 2 K.B. 339, 343, Wright, .1.

(w) 19 Q.B. 832, Erie. J., dins. Camp­
bell, C.J., Patteson, J., and Coleridge, J., 
rested the decision on the ground that 
1 other persons * must mean persons other 
than Tillotaon and Maddock ; and that the 
acquittal of those defendants, therefore, 
must have the same effect as if Thompson, 
Tillotaon and Maddock had alone been 
charged with the conspiracy ; in which 
case it was clear Thompson must have been 
acquitted. Campbell, C.J., said: ‘ The 
acquittal of two involves the acquittal of 
thi- third,’ and Patteson, •)., said : * I cannot 
see how Thompson can be convicted of eon- 
spiring with persons unknown ; upon the 
evidence he conspired, if at all, with Tillot- 
son or Maddock.’ Erie, .1., was of opinion 
that, ‘ according to the rules of pleading, 
this charge, as to each individual, must be 
construed as if he were charged solely, and 
it follows that the acquittal of the two be­
comes immaterial, and the verdict may be 
found in any terms comprised in the indict­
ment. The finding may bo that Thompson 
conspired with Tillotaon, or with Maddock, 
or with other persons unknown ; and so 
there may be similar findings as to the 
others. Therefore if any one be found

f'liilty, the verdict must stand as against 
lim ; the judge must take the opinion of

the jury.'as to each, whatever may be the 
finding as to the others. “ Are you of 
opinion that Thompson conspired with 
Tillotaon ? ” “ No.” “ With Maddock ? ” 
“ No. But wo are satisfied that he con­
spired with some one ; we do not know 
whom.” The conspiracy, then, cannot be 
truly predicated of either Tillotaon or Mad­
dock, because the jury do not know which of 
these two was the conspirator; they do, how­
ever, know that one of them was ; so that 
against Thompson, the verdict should be that 
he conspired with some one, it is not known 
with whom.’ R. v. Thompson was accepted 
as good law in R. v. Plummer [1902]. 2 
K.B. 339, 343, 345, and the criticisms on 
It. e. Thompson by Mr. (ireaves, in the 4th 
edition of this work (vol. iii. p. 149), were 
treated as ill-founded in law. He said : * It 
is quite an error to suppose that the won! 
“other,” as used in indictments, means 
"different from.” It is a mere word of form, 
used like “ further ” and “ afterwards.” 
See R. v. Downing, 1 Den. 52. If the in­
dictment had contained three counts, the 
first alleging a conspiracy between Thomp­
son and Tillotaon, the second between 
Thompson and Maddock, and the third 
between Thompson and divers other per­
sons to the jurors unknown, and the facts 
had been as in this case, the verdict must 
have been not guilty on the first two counts, 
and guilty on the third ; and yet each count 
in this indictment was in point of law 
exactly the same as such three counts.’

‘The authorities seem to show, that if 
several persons are indicted for a riot or a 
conspiracy, and the jury acquit all except 
two in riot and one in conspiracy, the latter 
must also be acquitted. It is very confi­
dently submitted that these authorities 
rest on a fallacy, viz., that because some 
are acquitted, therefore the others could 
not have been guilty of the offence together 
with those that arc acquitted. The acquit­
tal of A. necessarily amounts to no more 
than that A. was not proved to be guilty. 
Suppose A. and B. are indicted for a con-
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B., and ('. conspired, &c., * with divers other persons to the jurors aforesaid 
unknown.' The jury stated their opinion, upon the evidence, to be 
that A. had conspired with either B. or C., but that they did not know 
with which. No evidence was given of participation by anv other party ; 
and thereon the judge directed a verdict of not guilty as to B. and ('., 
and a verdict of guilty as to A. ; and it was held that as B. and C. had 
been acquitted, the verdict could not be supported against A.

In R. v. Cooke (x), on an indictment against four for a conspiracy, 
two pleaded not guilty ; one pleaded in abatement, to which plea there 
was a demurrer ; and the fourth never appeared. Before the argument 
of the demurrer the record was taken down for trial, and one of the 
defendants who had pleaded not guilty acquitted, and the other found 
guilty of conspiracy with him who had pleaded in abatement. The 
demurrer was afterwards argued, and judgment of respondeat ouster 
given, whereupon a plea of not guilty was pleaded. The Court of King’s 
Bench held that judgment might be pronounced upon the one found 
guilty before the trial of the other ; for although it was possible that 
the latter might be acquitted, yet the Court were not warranted in coming 
to the conclusion that that would be so against the verdict that had been 
found, or in forbearing to pronounce judgment upon the defendant found 
guilty (x). In R. v. A hear ne (//), where three prisoners were indicted 
in Ireland for the (then capital) offence of conspiring to murder, and, 
having refused to join in their challenges, one of them was tried alone 
and convicted ; it was held, on a case reserved, that he had been properly 
tried and convicted, and that there was no ground for respiting or 
arresting the judgment.

In R. r. Quinn (z), also an Irish case, the indictment was against 
eight persons for conspiring together to defraud a railway company by

«piracy, and A. lias made a written confes­
sion that he did conspire with B., and B. 
with him, but the evidence fails as against 
B., is A. to be acquitted ? .Suppose, in 
such a case, A. had pleaded guilty, is his 
plea to be set aside because B. for want of 
evidence is acquitted ? This shows that in 
fact one may be guilty, though the rest are 
acquitted, and that the doctrine in question 
rests on an entire fallacy.’ This reasoning 
has been rejected as involving the danger­
ous theory that a verdict of not guilty does 
not fully establish the innocence of the 
person to whom it relates. R. r. Hummer
11002], 2 K.B. 140, Brace, J. Bee R. 
r. Stoddart 11009], 25 T. L. R. «12. Again 
it is conceived that a still more fatal objec­
tion to the doctrine exists. It is appre­
hended that the acquittal of B. can in no 
ease be admissible in evidence for A. It is 
obvious that the conviction of A. would not 
be evidence against B. And the rule is, 
that 1 no record of a conviction or verdict 
can be given in evidence, but such whereof 
the benefit may bo mutual* See R. v. 
Warden of the Fleet, Holt, 133 : and other 
cases, 2 Phill. Evid. c. I, s. 1.

(*) 5 B. A C. 538. 7 D. & R. 073. Little-

dale, .)., said, ‘ If the other defendant shall 
hereafter be acquitted, perhaps this judg­
ment may be reversed.’ Mr. Greaves 

(Russell on Crimes (4th ed.), vol. iii. p. 140) 
queried this ruling on grounds to a large 
extent equally applicable to the case of a 
joint trial, saying : ‘ Such acquittal would 
not necessarily show that the verdict of 
guilty on the former trial was wrong, as 
witnesses might be dead or absent who 
were examined on the former trial, or the 
one defendant might have been convicted 
on his own confession, which would not be 
admissible against the other defendant.’ 
But in R. v. Hummer [1902), 2 K.B. 239, 
345, Wright, ,1., considered the criticism 
not justified by the authorities already 
stated in the text.

(y) [1852) 0 Cox, 0 : 2 Ir. Rep. C. L. 381. 
In It. r. Plummer [1902], 2 K.B. 339, 344, 
Wright, J., seems to have wrongly inferred 
from the fact that the prisoners were sen­
tenced to death, that the indictment was 
for murder.

(z) [1898] 19 Cox, 78, Fitzgibbon, L.J. 
Ho distinguished O'Connell r. R., 11 Cl. A 
F. 155 : 5 St. Tr. (N. 8.) 1.
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stealing and selling uneancelled but used railway tickets. Three were 
convicted of conspiracy, two of misdemeanor, and two were acquitted. It 
was ruled that the count was good and was sustainable by a finding that 
two or more were concerned in the conspiracy charged.

In R. v. Duguid (a), it was held that I). could lawfully be convicted of 
conspiring with the mother of a child under fourteen to take the child 
by force from the possession of its lawful guardian, although sect. 56 
of the Offences against the Person Act, 1861, under which such abduction 
is criminal, contains an express provision excepting from criminal liability 
a person who shall have claimed any right to the possession of such 
child. The mother was not tried with D. nor amenable to justice. The 
Court did not determine whether the mother came within the exception, 
but ruled that her immunity if established had no legal bearing on the 
question whether a conspiracy by D. with her to commit the statutory 
crime was criminal so far as concerned D (aa).

In consequence of the nature of the crime, it has been held where an 
indictment for conspiracy was tried in the Court of King's Bench, a new 
trial granted as to one of several convicted of conspiracy operated as a 
grant of a new trial as to the others convicted, although the grounds 
for the grant of the new trial applied only to the one. But where 
of those indicted for conspiracy some were convicted and some acquitted, 
the grant of a new trial in favour of those convicted did not affect the 
verdict of acquittal (6). A new trial can no longer be granted in England 
on conviction of any criminal offence (c) ; but the principles involved in 
the above rulings may have to be considered in the event of an appeal 
by one conspirator where several have been convicted.

Conspiracies to commit Offences Punishable by the Criminal Law.— 
Whatever doubt may exist as to other forms of conspiracy, it is 
clearly established that every conspiracy to commit an offence punish­
able by law is an indictable offence. Where the conspiracy is executed, 
it appears to merge in the completed offence (d). Conspiracies of this 
kind are merely auxiliary to the law which creates the principal crime (c).

It is immaterial whether the principal offence is a felony (/) or a misde­
meanor ((j), or whether it is an offence at common law or by statute (/#),

(«) [1900] 75 L. J. K.B. 470: 70 J. I*. 
294. Cf. R. r. Whitchurch, 24 Q.B.L). 420.

(im) In H. r. Crosonan, 24 T. L R. 157. 
on an application on behalf of the mother 
(who wan out of the jurisdiction) to eoni|iel 
the withdrawal of a warrant against her 
for taking part in the conspiracy, the Court 
declined to decide, in the absence of the 
mother, whether she was liable for the con-
P(/>) R. v. Comport z, 9 Q.B. 824. Cf. R. 

r. Quinn, 19 Cox, 78 ( Ir.). As to the rule 
where one is convicted and the rest ac­
quitted, see R. v. Plummer, ante, p. 47.

(r) 7 Edw. VII. c. 23. s. 20. post, Bk. xii. 
c. iv. For former practice see Archbold, 
Cr. 1*1. (23rd cd.), 291 : Crown Office Rules, 
1906, rr. 166 el Mcq. : and Short & Mellor, 
Crown Practice (1st od.), 253.

(d) See Ld. Raym. 711.
(e) Wright on Conspiracy, 80.

(/) Conspiracy to commit treason or 
treason felony is an overt act of treason 
or treason felony. Muleahy r. R.. L. R. 
3 H. I,. 300. For an indictment for con- 
spiriiuz to take from the United States Consul 
in Samoa and lynch a man committed for 
trial for murder, see Hunt ». R. [1878], 
Fiji Reports (Vdal), 29.

(iy) For precedents of conspiracies to 
commit riots see 2 Chit. Cr. L. 606, note (n). 
It. ». Vincent, 0C. ft P. 01. In It. », Poll man, 
2 Camp. 229, it seems to have been held 
that to purchase an office under the Customs 
was a misdemeanor at common law (see 
R. ». Vaughan, 4 Burr. 2494), and it was 
held that conspiring to obtain money by 
procuring an appointment to such office 
was indictable. See 49 (ico. III. c. 126, 
poal, p. 621.

(A) Sec R. ». Best, [1705], 2 Ld. Raym. 
1167.
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ami whether punishable on indictment or on summary conviction (i), or 
brevi manu, as in the case of contempt of court. And this form of con­
spiracy includes combination to violate the provisions of a statute (/), 
or of a by-law made, or a proclamation issued, under statutory authority, 
if the violation of the statute, by-law, &c., is a misdemeanor at common 
law, or visited by a specific criminal penalty (k) ; and also extends to 
include combination to commit a breach of the peace (/). The fact 
that conspiracy to commit felony is indictable, was recognised by the 
provision for payment out of public funds of the costs of prosecuting such 
an offence (14 & 15 Viet. c. 55, s. 2). A person may be convicted of con­
spiracy to commit a crime of which he could not, if he stood alone, be 
convicted. Thus, a woman has been held to have been properly con­
victed of conspiring with others to administer drugs to herself, or use 
instruments to herself, with intent to procure abortion (m), when it was 
proved that she believed erroneously that she was with child (n).

Convictions have been had for conspiracies to poison human beings (o) 
or horses (p), to commit forgery ((/), larceny (r), marine barratry with 
intent to defraud underwriters («), and prison breach (t), and to form an 
unlawful assembly («). Conspiracy to murder is a statutory felony (v), 
as are certain combinations or agreements for the purpose of treason, 
felony, or sedition (post, p. 327).

In R. v. Brailsford (tr), it was held to be criminal for two to conspire 
to obtain a passport from the Foreign Office in the name of one of them 
by falsely pretending that he desired to travel in Russia, and with intent 
that the passport should be used by another person. The passport was 
obtained and sent to the other person and used in Russia by a revolu­
tionist. The conspiracy was laid as being in fraud of the Foreign Office 
to the injury, prejudice, and disturbance of the lawful free and customary 
intercourse between the King’s subjects and those of the Czar, and to 
the public mischief of the King’s subjects, and to the endangerment of 
peaceful relations between the King and Czar, and between their respective 
subjects. It was argued for the (Town that the offence was indictable 
at common law independently of conspiracy (x). This contention the 
Court considered well founded as to frauds and cheats, and apparently 
as to any other acts tending to produce a public mischief (?/), and held 
that obtaining a passport by a false pretence, i.e., cheating and deceiving

(•) R. v. Bunn. 12 Cox, 31(1, Brett, .1. 
On the objectîouh to thin extension, see 
Wright on Conspiracy, 83.

O') R. v. Thompson, K) Q.B. 832. ante, 
p. 148. In that ease it was said that as 
conspiracy is an offence at common law, if 
parties conspire to commit an offence 
created by statute, they may he indicted 
for such conspiracy, although the statute 
be rejicalcd before the indictment is pre-

(k) See Wright on Conspiracy, 83.
(/) 4 St. Tr. (N. S.) 1347.
(m) A felony within 24 & 25 Viet. c. 100, 

s. 58. jtoMt, ]i. 82ft.
(n) R. v. Whitchurch, 24 Q.B.D. 420. 

Cf. R. v. Duguid, 70 J. I*. 204, ante, p. 150.
(o) R. v. Maudslcy [1820], 1 Lew. 51.

(p) R. v. King [1820], 2 Chit. (K.B.), 217. 
(ç) R. v. Brittain ( 1848], 3 Cox, 70.
(r) R. r. Taylor, 21 L. T. (N. S.) 75.
(*) R. v. Kolin [1804], 4 F. & F. 08, post, 

p. 178.
(/) R. r. Desmond [ 18(18], 11 Cox, 140.
(u) K. r. Hunt [1820], 3 B. & Aid. 500; 

I 8t Tr. V S. 171.
(v) 24 & 25 Viet. c. 100, s. 4, post, p. 835. 
(u ) 11005] 2 K.B. 730.
(r) They cited : R. r. Higgins, 2 East, 5, 

21, Lawrence, J. R. v. Wheatly, 2 Burr. 
1125, 1127; 1 W. Bl. 273. Lord‘.Mansfield. 
Young v. R.,3 T. It. 08, 1114, cit. Buffer, J. 
R. v. Vaughan, 4 Burr. 2404.

(y) They relied on R. v. do Berengcr, 
3 M. & S. 07. and R. v. Dixon, 3 M. AS. 11.
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the Foreign Office, was an act which would render a conspiracy to carry 
it into effect criminal, and that the particular conspiracy was clearly 
calculated and intended to produce a grave public mischief, because it 
sought to obtain by false representations and improper purpose the issue 
of a public document by a public department of state.

Conspiracy for seditious purposes is indictable, sedition itself being 
a criminal offence (2). In R. v. Vincent (a), some of the counts of an 
indictment charged the defendant with conspiring to cause a great 
number of persons to meet together for the purpose of exciting discontent 
and disaffection in the minds of the subjects of the Queen, and for the 
purpose of exciting the said subjects to hatred and contempt of the 
government and constitution, and it appeared that a large number of 
persons had assembled at meetings, at which violent speeches had been 
made respecting the government and constitution and the people’s 
charter. Alderson, B., told the jury, ‘ The purpose which the defendants 
had in view, as stated by the prosecutors, was to excite disaffection and 
discontent, but the defendants say that their purpose was by reasonable 
argument and proper petitions to obtain the five points mentioned by 
their learned counsel. If that were so, I think it is by no means illegal 

,to petition on those points. The duration of Parliaments and the extent 
of the elective franchise have undergone more than one change by the 
authority of Parliament itself ; and with respect to the voting by ballot, 
persons whose opinions are entitled to the highest respect are found 
to differ (b). There can also be no illegality in petitioning that members 
of Parliament should be paid for their services by their constituents ; 
indeed, they were so paid in ancient times, and they were not required 
to have a property qualification till the reign of Queen Anne (c), and are 
now not required to have it in order to represent any part of Scotland 
or the English Universities.’ And he directed the jury to say whether 
they were satisfied that the defendants conspired to excite disaffection, 
and if they were to find them guilty of conspiracy.

The first count in an indictment against Daniel O’Connell (d) and others 
alleged that the defendants, intending to create discontent and disaffec­
tion amongst the subjects of the Queen, and to excite the said subjects 
to hatred of the government and constitution, &c., unlawfully and 
seditiously did conspire, &c., to create discontent and disaffection amongst 
the subjects of the Queen, and to excite such subjects to hatred and 
contempt of the government and constitution and to unlawful and seditious 
opposition to the government and constitution, and to stir up jealousies and 
ill-will between different classes of Her Majesty’s subjects, and especially 
to promote among Her Majesty’s subjects in Ireland feelings of ill-will

(z) R. r. Redhead Yorke. 25 St. Tr. 1003. 
R. v. Hunt, 1 St. Tr. (N. S.) 171; 3 B. A Aid. 
566. O’Connell r. R.. 11 Cl. & F. 155; fi8t.Tr. 
(N. S.) 51. R. v. McHugh [100! J. 2 Ir. Rep. 
569. See post, p. 327 ft wq., ‘Sedition.’ It 
is not seditious candidly, fully and freely to 
discuss public matters or criticise the (lov- 
ornment, unless the discussion or criticism 
is under circumstances calculated or in­
tended to create tumult, or statements are

made inciting to violence. R. v. Burns, 
16 Cox, 355, where the earlier authorities 
arc discussed.

(«) 9 C. A I*. 91. Cf. R. r. Khellard, 9 
C. A 1\ 277.

(b) See the Ballot Act, 1872 (35 A 36 
Viet. e. 33, temp.).

(r) Nor since 1858, when it was abolished 
by 21 A 22 Viet. c. 26.

(d) 11 Cl. A F, 155: 5 St. Tr. (N. S.) I.
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and hostility towards and against Her Majesty's subjects in the other 
parts of the United Kingdom, and especially in that part called England 
and further, to excite discontent and disaffection amongst divers of Her 
Majesty's subjects serving in the army ; and further, to cause and procure, 
&c., divers subjects unlawfully and seditiously to meet and assemble 
together in large numbers, at different places in Ireland, for the unlawful 
and seditious purpose of obtaining, by means of the intimidation to be 
thereby caused, and by means of the exhibition of great physical force 
at such assemblies and meetings, changes and alterations in the govern­
ment, laws, and constitution ; and further, to bring into hatred and 
disrepute the courts by law established in Ireland for the administra­
tion of justice, and to diminish the confidence of the said subjects in 
Ireland in the administration of the law therein, with the intent to induce 
the subjects to withdraw the adjudication of their differences from the 
cognizance of the said courts, and to submit the same to the determina­
tion of other tribunals to be constituted for that purpose. The count 
then alleged various overt acts done in order to excite discontent with, 
hatred of, and disaffection to the government, laws, and constitution. 
The second count was exactly like the first, but omitted the overt acts. 
The third count alleged that the defendants, intending to create discon­
tent and disaffection amongst the subjects of the Queen, and to excite 
the said subjects to hatred and contempt of the government and constitu­
tion. &c., unlawfully and seditiously did conspire, &c., to raise and create 
discontent and disaffection amongst the subjects of the Queen, and to 
excite such subjects to hatred and contempt of the government and 
constitution, and to unlawful and seditious opposition to the said 
government and constitution, and to stir up hatred, jealousies, and ill-will 
between different classes of the said subjects, and especially to promote 
amongst the said subjects in Ireland feelings of ill-will and hostility 
against the said subjects in other parts of the United Kingdom, and 
especially in that part called England ; and further, to excite discontent 
and disaffection amongst divers subjects serving in Her Majesty's army ; 
and further, to cause and procure, &e., divers subjects to meet and 
assemble together in large numbers at different places in Ireland, for the 
unlawful and seditious purpose of obtaining, by means of the intimida­
tion to be thereby caused, and by means of the exhibition of great physical 
force at such assemblies and meetings, changes in the government, laws, 
and constitution ; and further, to bring into hatred and disrepute the 
courts in Ireland for the administration of justice, &c. The fourth count 
was the same as the third, omitting the charges as to creating discontent 
in the army, and the diminishing the confidence in the courts of law. 
The fifth count alleged that the defendants, intending to cause and create 
discontent and disaffection amongst the liege subjects of the Queen, 
and to excite the said subjects to hatred and contempt of the govern­
ment and constitution, &e., unlawfully and seditiously did conspire, &c., 
to raise and create discontent and disaffection amongst the liege subjects 
of the Queen, and to excite the said subjects to hatred and contempt 
of the government and constitution, and to unlawful and seditious opposi­
tion to the government and constitution, and also to stir up jealousies, 
hatred, and ill-will between different classes of the said subjects, and
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especially to promote amongst the said subjects in Ireland feelings of 
ill-will and hostility against the subjects in ihe other parts of the United 
Kingdom, and especially in England. Tindal, C.J., in expressing to 
the House of Lords the opinion of the consulted judges, said : ‘ There 
can be no question but that the charges contained in the first five counts 
do amount, in each, to the legal offence of conspiracy, and are sufficiently 
described therein. There can be no doubt but that the agreeing of 
divers persons together to raise discontent and disaffection amongst the 
liege subjects of the Queen, to stir up jealousies, hatred, and ill-will 
between different classes of Her Majesty’s subjects, and especially to 
promote amongst Her Majesty’s subjects in Ireland feelings of ill-will 
and hostility towards Her Majesty’s subjects in other parts of the United 
Kingdom, and especially in England—which charges are found in each 
of the first five counts—-do form a distinct and definite charge in each, 
against the several defendants, of an agreement between them to do 
an illegal act (e) ; and it therefore becomes unnecessary to consider the 
other additional objects and purposes alleged in some of these counts to 
have been comprised within the scope of the agreement of the several 
defendants.

The eighth count in the indictment charged a conspiracy to bring 
the tribunals of justice into contempt, and to cause the subjects to with­
draw their differences from the said tribunals, and to submit the same 
to other tribunals. The ninth was similar to the eighth, but substituted 
for withdrawing their differences, &c., ‘ to assume and usurp the preroga­
tive of the Crown in the establishment of courts for the administration 
of the law.’ The tenth count charged a conspiracy to bring into disrepute 
the tribunals for the administration of justice. And the eleventh count 
alleged that the defendants, intending by means of intimidation and 
demonstration of physical force, &e., by causing large numbers of persons 
to meet and assemble in Ireland, and by means of seditious and inflamma­
tory speeches to be delivered to the said persons, and by means of publish­
ing divers unlawful and seditious writings, to intimidate the Lords 
Spiritual and Temporal and Commons of the Parliament of the United 
Kingdom, and thereby to effect changes in the laws and constitution, 
unlawfully and seditiously did conspire, &c., to cause large numbers of 
persons to meet together in divers places and at divers times in Ireland, 
and by means of seditious speeches to be made at the said places and 
times, and by means of publishing to the subjects of the Queen unlawful 
and seditious writings, &c., to intimidate the Lords Spiritual and Temporal 
and the Commons of the Parliament of the United Kingdom, and thereby 
to effect and bring about changes and alterations in the laws and constitu­
tion. Tindal, C.J.. in giving to the House of Lords the opinion of the 
consulted judges, said (/) : * We all concur in opinion that the object and 
purpose of the agreement entered into by the defendants, as disclosed upon 
these counts, is an agreement for the performance of an act. and the 
attainment of an object, which is a violation of the laws of the land. 
We think it unnecessary to state reasons in support of the opinion that

(e) Qu. a criminal act. (/) 11 Cl. & F. 155; 5 St. Tr. (N. S.) 1.
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an agreement between the defendants to diminish the confidence of Her 
Majesty's subjects in Ireland in the general administration of the law 
therein, or an agreement to bring into hatred and disrepute the 
tribunals by law established in Ireland for the administration of justice, 
are each and every of them agreements to effect purposes in manifest 
violation of the law. Upon the sufficiency of the eleventh count, no 
doubt whatever has been raised.’

Conspiracy to obtain money bv getting from the lords of the treasury 
the appointment of a person to an office in the customs has been 
held a misdemeanor at common law. Counsel for the defendant 
proposed to argue that the indictment was bad on the face of it, 
as it was not a misdemeanor at common law to sell or to purchase 
an office like that of a coast waiter, and that, however reprehensible 
such a practice might be, it could only be made an indictable offence 
by Act of Parliament. But Ellenborough, C.J., said : ‘ If that be a 
question it must be debated on a motion in arrest of judgment, or on a 
writ of error. But after reading the case of R. v. Vaughan (</), it will be 
very difficult to argue that the offence charged in the indictment is not 
a misdemeanor.* And («rose, J., in passing sentence, likewise observed 
that there could be no doubt that the indictment was sufficient, and that 
the offence charged was clearly a misdemeanor at common law (h).

Nuisance. It is said to be criminal to conspire to injure the public 
health as by selling unwholesome food. Many acts tending to the injury 
of the public health are nuisances at common law, or punishable sum­
marily, or on indictment, and conspiracies to commit such offences would 
be criminal under the rule stated, ante, p. 150. The selling unwholesome 
provisions may be in some cases treated as a cheat or fraud at common 
law (»). In R. v. Mackarty (j), the indictment charged that the defendants, 
F. and M., falsely and deceitfully intending to defraud T. C., &c., 
together deceitfully bargained with him to barter, sell, and exchange a 
certain quantity of pretended wine, as good and true new Portugal wine, 
of him the said F., for certain goods of C. ; and that, upon such bartering, 
&c., the said F. pretended to be a merchant, and to trade as such in 
Portugal wines, when, in fact, he wts no such merchant, nor traded as 
such in wines ; and the said M., on such bartering, &c., pretended to be 
a broker, when, in fact, he was not, and that the said C., giving credit to 
the said deceits, did barter, sell, and exchange to F., and did deliver to 
M., as the broker between the said C. and F., for the use of F., goods, for 
the pretended new Portugal wine ; and that M. and F., on such bartering, 
&c., affirmed that it was true new wine of Portugal, and was the wine 
of F., when, in fact, it was not Portugal wine, nor was it drinkable or 
wholesome, nor did it belong to F., to the great deceit and damage of the 
said C., and against the peace, &c. It is observed of this indictment, 
which was for a cheat at common law, that though it did not charge that 
the defendants conspired eo nomine, yet it charged that they together, 
&c., did the acts imputed to them, which might be considered to be

(ff) 4 Burr. 2494. xi. c. iii.
(À) R. v. (’oilman, 2 Camp. 229. (;) 2 Ld. Raym. 1179 ; 3 id. 325 ; 0 Mod.
(•) Vide post, Bk. x. p. 1501, et. *eq. ; Bk. 301 ; 1 Salk. 280 ; 0 Eant, 133, 141 cit.
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tantamount (k). The case was considered as one of doubt and difficulty, 
but it seems that judgment was ultimately given for the Crown (/). In 
Treeve’s case (m) it was ruled that an indictment lay for wilfully, 
maliciously, and deceitfully supplying to prisoners of war food unfit for 
human food. According to the statement of Alverstone, C.J., in R. r. 
Brailsford 11905], 1 K.B. 750-745, the ratio decidendi was not that stated 
in 1 East, P.C. 822, that, to do as alleged lucri causa was indictable, 
but that the acts tended to produce a public mischief.

Conspiracies as to Paupers. By the Poor Law Act. 1844 (7 & 8 Viet, 
c. 101), s. 8, it is a misdemeanor for any officer of any union, parish, or 
place to induce any person to contract a marriage by any threat or 
promise respecting any application to be made or order to be enforced 
with respect to the maintenance of a bastard child.

Conspiring and contriving, by sinister means, to marry a pauper of 
one parish to a settled inhabitant of another, in order to bring a charge 
upon it, has been held indictable (n). It is observed respecting a con­
spiracy of this kind, that, considering the offence is a prostitution of the 
sacred rites of msrriage, for corrupt and mercenary purposes, and that, 
by artful and sinister means, persons are seduced into a connection for 
life without any inclination of their own, and contrary to that freedom 
of choice which is peculiarly required in forming so close an union, and 
on which the happiness of them both so entirely depends ; and this for 
the sake of some gain or saving to others who bring about such marriage ; 
in this light it seems a fit ground for criminal cognisance, not only as being 
a great oppression upon the parties themselves more immediately inter­
ested, but as an offence against society in general, being an abuse of that 
institution by which society is best continued and legal descents preserved, 
and a perversion of the purposes for which it was ordained (o). Upon an 
indictment against parish officers for a conspiracy of this kind, it appeared 
that a man of one parish having gotten with child a woman belonging to 
another parish, the defendants had agreed with the man (who was of the 
age of twenty-nine), with the approbation of his father, to give him two 
guineas if he would marry the woman, and that he afterwards married 
her on such condition, and received the money from the defendants 
immediately after the marriage ; and it was also sworn, both by the man 
and the woman, that they were willing to marry at the time. Buffer, J., 
directed an acquittal, notwithstanding the proof of the money having 
been given to procure such consent ; and this after the putative father 
had been arrested under a justice’s warrant, and was in custody of the 
overseers. He ruled that it was necessary, in support of such an indict­
ment, to shew that the defendants had made use of some violence, threat, 
or contrivance, or used some sinister means to procure the marriage with­
out the voluntary consent or inclination of the parties themselves ; and

(k) The indictment was for bartering 
pretended port wine alleged to be unwhole­
some. In H. v. Southerton, <1 East, 133, 
Ellenborough, C.J., said that the vending 
of such an article was clearly indictable, a 
dwelt or public cheat, but the indictment 
was not framed for conspiracy. In R. v. 
Wheatly, 2 Burr. 1127, 1129, Denison, J.,

said that R. t\ Maeknrty was a case of 
conspiracy as well as of false tokens.

(/) 2 East. P.C. c. 18, s. 5.
(m) 11790] 2 East, P.C. 821.
(«) R. v. Tarrant. 4 Burr. 21 OH. R. r. 

Herbert, 1 East, P.C. 401. R. r. Compton, 
üald. 240. See R. v. Edwards, 8 Mod. 320. 
I, (o) 1 East, P.C. 461.
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that the act of marriage, being in itself lawful, a conspiracy to procure 
it could only amount to a crime by the practice of some undue 
r leans (p).

Where the indictment stated the marriage to have been procured by 
threats and menaces against the peace, Ac., it was held sufficient, without 
averring in terms that the marriage was against the will or consent of 
the parties, though that must be proved (q).

And an indictment does not lie for conspiracy merely to exonerate 
one parish from the charge of a pauper and to throw it on another, nor 
for conspiring to cause a male pauper to marry a female pauper for that 
purpose, it not being stated that the conspiracy was to effect such 
marriage by force, threats, or fraud, or that it was so effected in pursuance 
of the conspiracy (r). An allegation in such an indictment that a poor 
unmarried woman in a parish was with child is not equivalent to an 
allegation that she was chargeable to such parish (s). And it has been 
doubted whether an allegation that the defendants conspired together 
for the purpose of exonerating, is equivalent to allegation that they 
conspired to exonerate (<).

Upon an indictment for conspiring to give and giving a man money 
to marry a poor helpless woman, who was an inhabitant of B., in order to 
settle her in the parish of A., where the husband was settled, judgment 
was arrested, because it was not averred that she was last legally settled 
in B. («). But it seems perfectly immaterial where the woman’s settle­
ment was, if it were not in A., provided that fact distinctly appeared (v). 
It was, however, usual to aver the settlements of the parties in their 
respective parishes, and also that the woman was chargeable to her own 
parish at the time, though this latter has never been adjudged to be 
necessary, nor seems to be required according to the general rules which 
govern the offence of conspiracy (w) : for in such cases both the purpose 
and the means used are clearly unlawful.

Conspiring to let a pauper land to the intent that he may gain a 
settlement is illegal (x).

Acts Contra Bonos Mores. -Conspiracy to do acts regarded as contra 
Itonos mores, is punishable by ecclesiastical law, but not criminal or 
tortious by common law or statute. In the seventeenth century the 
Court of King’s Bench assumed jurisdiction to superintend offences 
contra bonos mores (//).

Conspiring to charge a man with being the father of a bastard child 
is indictable, whether the intent be to extort money or not. Where the 
object is stated to be to extort money, it is immaterial whether the woman

(/') K. t\ Fowler, 1 East, P.C. 401. And 
the learned judge said that, this point hail 
been so ruled several times by several 
judges.

(</) R. r. Parkhousc, 1 East, P.C. 402, 
Buller. J.

(r) R. v. Seward, 1 A. & E. 700. Cf. a 
precedent in 4 Wentworth, 120, to bring 
a pregnant pauper to settle in a parish.

(*) Per Denman, C.J., and Taunton, J., 
ibid.

(/) Per Williams, J., ibid., citing R. r. 
Nield, 0 East, 417. Rut in R. v. Ridgway, 
5 It. & Aid. 627, R. V. Nield was doubted by 
Tenterden, C.J.

(h) R. v. Edwards, 8 Mod. 320.
(r) 1 East, P.C. 402.
(u>) Id. ibid.
(x) It. v. Edwards, 8 Mod. 320.
(y) R. v. Délavai [1703], 3 Burr. 1434, 

1438, per Lord Manstivld.
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is or is not pregnant (z), 01 whether the charge is or is not false (o), or 
that the child was likely to be chargeable (a). In a case where no intent 
to extort was alleged, the Court doubted upon the objection that the 
charge was not stated to be false, but ultimately held the indictment to 
be sufficient, as the defendants were at least charged with conspiring to 
accuse the prosecutor of fornication, and although that was a spiritual 
offence, conspiring to accuse of it was a temporal offence (a).

The same rule seems to have been applicable to conspiracies to charge 
with heresy, or any other spiritual defamation (o) or to charge another 
with slanderous matter (c). Combinations to subvert religion are said to 
be criminal (d).

It has been held criminal to conspire to prevent the. burial of a corpse, 
or take up dead bodies for dissection (e). Digging up dead bodies with­
out lawful authority is indictable at common In v (/), and it is also 
contrary to ecclesiastical law and modern statutes (*/).

In the following cases it has been held criminal at common law to 
conspire to debauch females under twenty-one. Lord Urey and others 
were charged, by an information at common law, with conspiring and 
intending the ruin of the Lady Henrietta Berkeley, then a virgin unmarried, 
within the age of eighteen years, one of the daughters of the Earl of 
Berkeley (she being under the custody, &<\, of her father), and soliciting 
her to desert her father, and to commit whoredom and adultery with 
Lord Grey, who was the husband of another daughter of the Earl of 
Berkeley, sister of the Lady Henrietta, and to live and cohabit with him ; 
and, further, the defendants were charged, that in prosecution of such 
conspiracy, they took away the Lady Henrietta at night from her father’s 
house and custody, and against his will, and caused her to live and 
cohabit in divers secret places v i Lord Grey, to the ruin of the lady 
and to the evil example, &c. T , defendants were found guilty, though 
there was no proof of any for< but, on the contrary, it appeared that 
the lady, who was herself ned as a witness, was desirous of leaving 
her father’s house, and urred in all the measures taken for her
departure and subsequent concealment. It was not shewn that anv 
artifice was used to prevail on her to leave her father’s house ; but the 
case was put upon the ground that there was a solicitation and enticement 
of her to unlawful lust by Lord Grey, who was the principal person 
concerned, the others being his servants, or persons acting by his 
command, and under his control (A).

A count charged that the prisoners did between themselves conspire,

(z) R. v. Armâtrong, 1 Ventr. 304 ; 1 
Lev. 02. R. v. Timberlvy, 1 Sid. 08. See 
Wright on Conspiracy, 21.

(«) R. v. Best, 2 1/1. Raym. 1107. Vide 
1 Hawk. 0. 72, h. 8. R. r. Hollingherry, 
4 B. & ('. 329. R. r. Jacobs, 1 Cox, 173. 
The truth or falsity of the charge may be 
material on the question of intent.

(c) See R. v. Armstrong, supra. R. v. 
Best, 1 Salk. 174. R. v. Kinnersley, 1 Str. 
193.

(if) Fit/.gibbon. 00. Vide post, p. 393. 
(r) See R. i*. Young, 2 T. R. 733, cit. : 2

Chit. Cr. L. 30.
( / ) It. r. Lynn, 2 T. R. 733.
\q) See past, Bk. xi. c. v.
(A) R. r. Lord (Irey,9St. Tr. 127; 1 East, 

P.C. 400. In Wriglit on Conspiracy, 20, 
100, it is suggested that the offence charged 
was not conspiracy but abduction from her 
father s house and procurement of a girl of 
seventeen, and that this offence was punish­
able at common law. The word conspir­
antes is regarded by Mr. Wright as meaning 
* contriving.’



150chap. VI.] Combinations Contra Bonos Mores.

combine, confederate, and agree together knowingly and designedly to 
procure, by false representations, false pretences, and other fraudulent 
means, J. C., a poor child, under the age of twenty-one years, to wit, of 
the age of fifteen years, to have illicit carnal connection with a man whose 
name was to the jurors unknown, and, upon a case reserved, the judges 
were unanimously of opinion that this count charged an indictable offence 
at common law (i).

A count alleged that the prisoners unlawfully conspired, &c., to solicit, 
persuade, and procure, and in pursuance of the said conspiracy did 
unlawfully solicit, incite, and endeavour to procure L. M., an unmarried 
girl, within the age of eighteen years, to become and be a common prosti­
tute, and to commit whoredom and fornication for lucre and gain with 
men ; and it was urged, in arrest of judgment, that the count was bad, 
as it did not aver that the girl was chaste ; the fact of a loose woman 
committing fornication was not punishable by law ; but it was held that 
the count was good, as it charged a conspiracy to bring about an illegal 
condition of things (j).

In R. v. Délavai (k), leave was given to exhibit a criminal information 
against a master, an attorney, and a gentleman to assign over a female 
apprentice by her own consent for purposes of prostitution.

In R. v. Robinson and Taylor (/), a woman was indicted for con­
spiring with a man that he should personate her master, and in that 
character should solemnise a marriage with her, for the purpose of after­
wards raising a specious title to the property of the master, in pursuance 
of which conspiracy the parties intermarried. It was held that it was the 
province of the jury to collect, from all the circumstances of the case, 
whether there was not an intention to do a future injury to the person 
whose name was assumed, and that it was not necessary to prove any 
direct or immediate injury (/). Marriage under a false name is now a 
criminal offence (m).

In R. v. Serjeant (n) the defendant was held to have been properly 
convicted on an indictment, which charged that M. A. W. was a person 
of ill-fame and bad character, and a common prostitute, and that W. B. S. 
was an infant within the age of twenty-one years, and that M. A. W. and 
P. D. and S. J., intending to defraud the said W. B. S. of his property,

(i) R. t\ Meant, 2 I)en. 70: 20 L J. M. C. 
59. See Wright on Conspiracy, p. 33. The 
indictment also contained two counts 
framed to charge an attempt to commit an 
offence under 12 & 13 Viet. c. 70 (rep. 1891, 
S. L. R.), but no opinion was expressed as to 
these counts. By ss. 4 & 5(1) of the Criminal 
Law Amendment Act, 1885 (48 & 49 Viet, 
c. 09), having or attempting carnal know­
ledge of a girl under sixteen is criminal, 
and by s. 3 (2) it is criminal by false pre­
tences or false representation to procure any 
woman or girl not being a common prosti­
tute or of known immoral character to have 
any unlawful carnal connection.

O') R- r. Howell, 4 F. & F. 100, Bram- 
well, B., and Russell (lumey, Recorder. 
The dicta of Bramwcll, B., go too far. Sec

Wright on Conspiracy, 100. By s. 1 of the 
Criminal Law Amendment Act, 1885, it is 
criminal to procure or attempt to procure 
any woman or girl to become either within 
or without the King's dominions a common 
prostitute.

(*) [1703] 3 Burr. 1434 : 1 W. Bl. 410. 
It is suggested in Wright on Conspiracy, p. 
32, that it is an offence at common law 
for a master to induce his apprentice to 
piactisc prostitution for his profit.

(/) 1 leach, 37 : 2 Fast, P.C. 1010. In 
Wade v. Broughton, 3 V. & B. 172, it was 
said that persons conspiring to procure the 
marriage of a female for the sake of her 
fortune may be indicted for a conspiracy, 

(m) Vide pout, p. 1013.
(h) Ry. & M. 352.



160 l BouK I.Of Criminal Com piracy.

conspired for the purpose aforesaid to procure a marriage to be solem­
nised between the said W. B. S. and the said M. A. W., by means of 
a false oath to be taken by the said M. A. W., and by divers false 
pretences, and without the consent of the mother of the said VV. B. S., 
his father being dead, and that the said M. A. W. and 1\ D. and S. J., in 
pursuance of the said conspiracy, did prevail on the said W. B. S. to con­
sent to marry the said M. A. W., and by means of such persuasion, and 
by means of a false oath taken by the said M. A. W., in order to obtain a 
licence for the solemnisation of marriage between the said W. B. 8. and 
the said M. A. W., did cause the said W. B. 8. to marry the said M. A. W., 
and a marriage by such licence was accordingly solemnised between them, 
without the leave of the mother of the said \V. B. 8., who then was such 
infant as aforesaid.

In Gibbon Wakefield’s case (o), an indictment was held to lie for 
conspiring to carry away a woman under twenty-one from the custody 
of her parents and instructors, and afterwards to marry her to one of 
the offenders, contrary to the provisions of 4 & 5 Ph. & M. c. 8, ss. 3 & 4 (rep.), 
and also for conspiring to commit the capital felony (under 3 Hen. VII. 
c. 2, s. 1 (rep.)) of taking away an heiress against her will, and afterwards 
marrying her to one of the defendants. The young lady, who was the 
heiress of a gentleman of large fortune, and was only fifteen years of age, 
was induced to leave the house where she had been placed, by means of 
a fictitious letter, fabricated by the defendants, who conveyed her to 
Gretna Green, where she was induced by means of false representations 
to go through the ceremony of a Scotch marriage, and to consent to 
become the wife of one of the defendants : and the defendants were 
convicted.

Public Justice.—All combinations to subvert public justice are now 
regarded as indictable. They fall into three classes :—

1. Conspiracies to make false accusations of crime or unfounded civil
claims.

2. Conspiracies to threaten to make false accusations or claims.
3. Conspiracies to interfere with the fair trial of pending proceedings.
Conspiracies to make False Clumjes.—According to Sir R. 8. Wright,

conspiracy is a crime of statutory origin (p), and historically the oldest 
form of criminal conspiracy is that defined by the old statutes and 
ordinances, 28 Edw. I. c. 10 (</), and 33 Edw. 1. But in O’Connell v. R. (r), 
Tindal, C.J., after saying that * The crime of conspiracy is complete 
if two, or more than two, should agree to do an illegal thing ; that is, 
to effect something in itself unlawful, or to effect, by unlawful means,

(o) It. v. Wakefield, 2 Lew. 1. The 
marriage being in Scotland, an indictment 
for felony under 3 Hen. VII. e. 2, s. 1, could 
not have been supported, and there was no 
evidence to support an indictment under 
4 & 5 Ph. & M. c. 8, s. 4. An indictment 
was preferred upon 4 & 5 Ph. & M. c. 8, s. 3, 
but no judgment given upon it. See 
Murray's report of the case.

(p) It is said that a false indictment is no 
crime as referred to the individual, but

that a conspiracy to prefer one subjected 
the offenders to the villainous judgment. 
I Edw. 111. st. 2, c. 11 ; 2 Co. Inst. 384. This 
judgment does not seem to have been pro­
nounced since the time of Edw. 111. R. v. 
Npragg, 2 Burr. Will, UU7.

(q) This statute seems to give only civil 
remedies.

(r) 13 Cl. & P. 166, citing R. v. Best, 2 
Ld. Key m. 107, and R. v. Edwards, 8 Mod. 
320.
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something which in itself may be indifferent, or even lawful,’ adds * that 
it was an offence known to the common law, and not first created by the 
33 Edw. I. stat. 2 (*), is manifest. That statute speaks of conspiracy 
as a term at that time well known to the law, and professes only to be 
“ a definition of conspirators.” It has accordingly always been held to 
be the law, that the gist of the offence of conspiracy is the bare engage­
ment and association to break the law, whether any act be done in 
pursuance thereof by the conspirators or not.’

The description of conspirators in the ordinacio de conspirât or ibus 
(33 Edw. I.) (/), is that ‘ conspirators be they that do confeder or bind 
themselves by oath, covenant, or other alliance, that every of them shall 
aid and bear the other falsely and maliciously to indict, or cause to indict, 
or falsely to move and maintain pleas ; and also such as cause children 
within age to appeal men of felony, whereby they are imprisoned and 
sore grieved (#) : and such as retain men in the country with liveries or 
fees for to maintain their malicious enterprises, and to drown the truth ; 
and this cxtendeth as well to the takers, as to the givers ; and stewards 
and bailiffs of great lords, who by their seigniory, office, or power, 
undertake to bear or maintain quarrels, pleas, or debates, that con­
cern other parties than such as touch the estate of their lords or 
themselves ’ (t<). The ordinance is repealed as to combinations with 
respect to wages (r), and the definition contained in it is, of course, 
not exhaustive of the varieties of conspiracy (w).

One of the oldest definitions of conspiracy is ‘ a consultation and agree­
ment between two or more to appeal, or indict an innocent person falsely 
and maliciously of felony, whom accordingly they cause to be indicted 
or appealed ; and afterwards the party is lawfully acquitted by the verdict 
of twelve men ’ (x).

From the statutory definition it seems clearly to follow that not only 
those who actually cause an innocent man to be indicted, and also to 
be tried upon the indictment, whereupon he is lawfully acquitted, are 
properly conspirators, but that those also are guilty of this offence, 
who barely conspire to indict a man falsely and maliciously, whether 
they do any act in prosecution of such conspiracy or not ; for the 
words of the statute seem expressly to include all such confederacies 
under the notion of conspiracy, whether there be any prosecution or 
not (//).

It appears not only from the words of the statute but also from the 
plain reason of the thing, that no confederacy whatsoever to maintain a

(«) Appeals of felony were abolished in 
1819. (69 Geo. 3 e. 49, rep. )

(0 Sometimes eitod as 21 Edw. I.
(it) The latter part of the ordinance deals 

with maintenance (q. r. /wsf, p. f»87). In 
some old books confederacy is applied to 
agreements to maintain, and conspiracy to 
agreements to indict. See Wright on Con­
spiracy, 18.

(f) By 9 Goo. IV. c. 129, s. 2. As to 
combinations affecting trade, sec {tost, p. 179.

(w) It. v. Tihbits (1902), 1 K.B. 77, 89.
(x) 3 Co. Inst. 143. 4 111. Com. 139.

VOL. I.

(//) 1 Hawk. e. 72, s. 2. In It. v. Npragg, 
2 Burr. 993, 998, Serjeant Davy said : 
1 There is a distinction between a writ of 
conspiracy and an indictment for conspi­
racy. In an action the damage is the gist 
of the action ; and therefore the writ and 
declaration must charge “ that he was in­
dicted and sustained damage ” ; but that 
is not necessary in an indictment, which is 
for an offence against the public. And 
this distinction explains Lord Coke's mean­
ing in 3 Inst. 143.’

M
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suit can conic within the words of the 33 Edw. I. stat. 2, unless it is both 
false and malicious (z).

By the conjoint effect of the ordinance and the common law (a), 
it is criminal unlawfully to agree to injure any person by a false charge, 
whether the offence charged is a temporal or an ecclesiastical offence (6), 
and whether it is treason felony or misdemeanor, or merely a charge 
affecting his credit or reputation.

This form of conspiracy is not criminal if the charge was to be pre­
ferred honestly and with reasonable belief in its truth (r). Several 
persons may lawfully meet together and consult to prosecute a guilty 
person, or one against whom there is probable cause of suspicion ; but not 
to prosecute one who is innocent, right or wrong (d). And associations 
to prosecute felons, and even to put the laws in force against political 
offenders, are lawful (e).

It seems not to be any justification of a conspiracy to carry on a 
false and malicious prosecution, that the indictment which was preferred, 
or intended to be preferred in pursuance of it, was insufficient, or that 
the Court wherein the prosecution was carried on or designed to be 
carried on had no jurisdiction of the cause, or that the matter of the 
indictment did import no manner of scandal, so that the party grieved 
was, in truth, in no danger of losing either his life, liberty, or reputation. 
For notwithstanding the injury intended to the party against whom 
such a conspiracy is formed may perhaps be inconsiderable, yet the 
association to pervert the law, in order to procure it, is criminal (/). 
On an indictment for wickedly and unlawfully conspiring to accuse 
another of taking hair out of a bag, without alleging it to be an unlawful 
and felonious taking, it was said by Lord Mansfield that the gist of the 
offence was the unlawful conspiracy to do an injury to another by a 
false charge, and that whether the conspiracy were to charge a man 
with criminal acts or such only as may affect his reputation, it was 
sufficient (g).

It is immaterial whether the conspirators proceed to indict the 
object of the conspiracy or whether they stop short at the formation of 
the conspiracy or at any point short of the actual indictment and 
trial. Where the indictment has been preferred and tried it is not 
essential to prove acquittal (/<) to found an indictment for conspiracy to 
prefer the charge.

In R. v. M'Daniel, the defendants were charged with a con­
spiracy, in causing a man to be executed for a robbery, of which they 
knew he was innocent, with intent to get into their possession the

(z) 1 Hawk. e. 72, a. 7.
(а) In 1 Hawk. c. 72, s. 2, it, is said to bo 

pafvr and more advisable to indict at com­
mon law because it does not seem to have 
been resolved that persons offending by a 
false and malicious accusation against 
another arc indictable under the statute.

(б) R. v. Best, 2 Ld. Itaym. 1107; 1 
Salk. 174.

(c) R. v. Jacobs, 1 Cox, 173.
(d) R. v. Beat, ubi sup. ; and sec 1 Hawk, 

c. 72, e. 7.

(c) R. v. Murray [1823], Abbott, C.J.,
1 Chit. Burn’s Just. 817 ; Matth. Dig. 90. 
The law as to maintenance does not apply 
to the maintenance of criminal proceedings.
See port, p. 688,

(n 1 Hawk. e. 72. a. :t.
(g) R. r. Riapal, 3 Burr. 1320; 1 W. Bl. 

308. Cf. l’ippet v. Hearn, 0 II. & Aid. 034.
(h) 2 Hawk. c. 72, s. 2. .See R. v. Spragg,

2 Burr. 993, 998. In this case the conspi­
racy was executed by actual indictment.
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reward offered by Act of Parliament (i). And it would have been 
equally a conspiracy, though the defendants had failed in their infamous 
design, and the man had been acquitted.

2. A conspiracy to indict for the purpose of extorting money is criminal 
whether the charge is true or false (/), and so is a conspiracy to 
enforce by legal process the payment of money known by the conspirators 
not to be due (A ). A conspiracy to threaten prosecution or exposure, or 
injury, with a view to extort are clearly criminal, because such threats 
by an individual are criminal (/), either absolutely or when made without 
reasonable and probable cause for the demand made (m).

In the case of a conspiracy to extort, it is immaterial whether the 
charge or imputation threatened to be made is true or false (n).

Where the plaintiff had been arrested at the suit of C\, and B. had be­
come bail for her, and some proceedings had been taken against him as bail, 
and B., C., and others went to the plaintiff’s lodgings, and B. said he must 
have his money or the plaintiff must go to gaol, and stated that two others 
were officers, which was not the fact ; and the plaintiff being frightened, 
delivered to B. a watch and other articles, and two of the others wrote 
two papers, which were signed by the plaintiff and B., and which papers 
stated that the articles were deposited with B. as a security ; Lyndhurst, 
C. B., held that, as the defendants all acted in concert, they were guilty of a 
conspiracy, for which they might all have been indicted (o).

3. Conspiracies to interfere with the fair trial of proceedings, civil 
or criminal, arc indictable (p). The interference itself is in many, if 
not in all cases summarily punishable as contempt of court (q), if the 
proceedings are pending in a superior court of record, and is indictable 
in whatever court the proceedings arc pending (r).

The following conspiracies have been held criminal :—
To interfere with the course of Justice, or to pervert the minds of 

magistrates or jurors, by publishing, pending criminal proceedings, matter 
calculated to prejudice a fair trial, e.g., by publishing in newspapers 
assertions of the guilt or imputations against the character of a prisoner 
awaiting trial (s).

To dissuade or prevent witnesses from giving evidence (t), or to prevent
(i) 19 St. Tr. 745 ; 1 Leach, 45. And 

sec Font. 130. It would seem that the only 
objection to this being treated as a con­
spiracy was that which might arise from its 
being considered as a crime of the highest 
degree (i.e., murder), in which the misde­
meanor would bo merged. As to the im­
propriety of prosecuting for conspiracy 
when the offence contemplated has been 
completed, sec R. ». Rowlands, 5 Cox, 497 ; 
R. r. Boulton, 12 Cox, 87 ; R. r. Good- 
fellow. 10 Canada Cr. Cas. 42L 

(;') R. ». Hollingbcrry, 4 B. & C. 329. 
Cf. R. ». Jacobs, 1 Cox, 173.

(*) R. ». Taylor, 15 Cox, 265, 268.
(/) 24 Sc 25 Viet. c. 96, as. 44-49 (threats 

to accuse of crime, Ac.) ; 24 & 25 Viet. 
c.100, s. 16 (threats to murder) ; 24 & 25 
Viet. c. 97, s. 56 (threats to bum or destroy); 
6 & 7 Viet. c. 90, 8. 3 (threats to publish 
libel), post, Vol. ii. pp. 1150 ct scq.

(m) See R. ». Chalmers, 10 Cox, 450

(C. C. R.) ; and cf. R. ». Craig [1903], 29 
Victoria L. R. 28.

(n) R. v. Hollingbcrry, ubi sup.
(o) Bloomfield ». Blake, 6 C. & I'. 75.
(p) This form of conspiracy is described 

in the argument in R. ». Mawbey, 6 T. R. 
619, as one ‘ where the subject-matter is 
malum prohibitum as referred to the indi­
vidual, and the criminality in law is thereby 
aggravated when executed.'

(q) See post, p. 537.
(r) R. ». l'arkc [1903], 2 K.B. 432. R. 

». Davies [1906], 1 K.B. 32.
(«) R. ». Tibbits [1902], 1 K.B. 77. 

where the earlier authorities are collected.
(t) R. ». Lawley, 2 Sir. 904 ; 1 Hawk, 

c. 21, s. 15. R. ». Steventon, 2 East, 362. 
In R. r. 11 ray [19U3I. ft N. Z. L I!. 52. an 
indictment was preferred for dissuading a 
witness from giving evidence. Cf. R. ». 
Loughran, 1 Crawf. & Dix. (Ir.), 79.

M 2
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a witness from attending the trial (»/), or to prepare witnesses to 
suppress truth (v). To bribe or tamper with jurors («’), or to corrupt 
judges (z). Deceit and collusion in Courts of Justice by submitting fabri­
cated evidence or otherwise (?/). As to conspiring to indemnify bail, 
see It. v. Stock well, 06 J.P. 370.

Secreting Witness. —A count alleged that S., J., and B. had been 
committed for trial for obtaining money by false pretences from H., 
and that H. agreed with W. and P. and the wife of B., intending to defeat 
the due course of law, that H. should not attend to prosecute or give 
evidence, and should receive, in consideration thereof, 400/. from the 
said wife of B., and then alleged that H. did receive the 400/. The three 
following counts alleged the object to be to defeat and obstruct the due 
course of law. The averments were proved. For the defendants it was 
alleged that B. had such influence over II. that the latter had made an 
affidavit exculpating B. from any participation in the fraud, and that 
he was thus placed in the dilemma that, if he did not prosecute, he for­
feited his recognisances, and, if he did prosecute, he might be indicted 
for perjury ; and that P., who was his guardian, in order to extricate 
his ward from this position, had been a party to the compromise, but 
without any intention to do wrong, or to obstruct the course of justice. 
But Campbell, C.J., held that, if the necessary effect of the agreement 
was to defeat the ends of justice, that must be taken to be the object ; 
and the jury were directed to say, on the first and second counts, whether 
the defendants did not agree not to prosecute as therein alleged ; and 
on the third and fourth counts whether they conspired to obstruct and 
defeat the ends of justice. If they did so agree and conspire, whatever 
might be their private reasons, it was the duty of the jury to convict the 
defendants (:).

Fabricating Evidence. In It. r. Mawbey (a), it was held that a 
certificate by justices of the peace that an indicted highway is in repair, 
is a legal instrument, recognised by the courts of law, and admissible in 
evidence after conviction, when the Court is about to impose a fine ; 
and that, consequently, it was illegal to conspire to pervert the course 
of justice by producing a false certificate in evidence to influence the judg­
ment of the Court. The indictment stated that a highway was indicted 
as being out of repair, and a plea of not guilty, but that it was intended 
to apply to withdraw the plea and plead guilty ; that two justices of the 
county, and two other persons, conspired to pervert the course of justice

(«) R. v. Hall, 2 W. Bl. 1110. In R. v. 
Roderick, at the Glamorgan Summer 
Assizes (Aug. 1000), before .lelf, J., two 
persons were convicted of conspiring to 
keep away from the assizes a girl who was 
iroseeutnx in a charge of criminal assault, 
>y sending her to the United States.

(»•) 3 Co. Inst. 100. Hollis’s case. Hob. 
271; see 2 Show. 1. It is incitement, 
procurement, or subornation, of perjury.

(ie) Co. Litt. lf>7. 32 Hen. Mil. e. ». s. 3. 
ti Geo. IV. e. fit), s. 01. I Wins. Naund. 300. 
I Ld. Raym. ns. i Burr. 610. t T. It. 
283, ridt potl, p. 308.

(z) 3 Edw. I. c. 2». 2 Co. Inst. 212, 217.

(»/) R. r. Vrvones [1891], I Q.B. 300. Sec 
3 K. 1 (Slat. MV*/. I), c. 2» (deceits by 
pleaders or others, not repealed).

(:) R. r. Hamp, 6 Cox, 107. Campbell, 
C.J., held that the facts did not support 
counts charging a conspiracy to obtain 
money from the wife of Broome, with intent 
to cheat him of it. The first count had 
only the word ‘ agree ’ and not conspire, 
and on its being said that this count did not 
charge a conspiracy, Isinl Campbell said, 
‘ Nothing turns on that. Conspire is 
nothing : agreement is the thing.'

(u) 0 T. R. 019.
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and impose on the Court by producing a false certificate from the two 
defendants, who were justices, that the road was in repair, and that they 
did so. There was a verdict against the two justices, and a rule was 
obtained to arrest the judgment, but after full argument was dis­
charged. Ashhurst, J., said : ‘ The principal question is whether a 
conspiracy to pervert the course of justice by producing in evidence 
a false certificate be or be not a crime ? It seems to me a greater 
offence can hardly be stated than that of obstructing or perverting 
the course of justice, on which the lives and properties of all the subjects 
depend.’ Grose, J., said : ‘It is laid down in some of the cases 
that an attempt to persuade another not to give evidence in a Court of 
justice is indictable ; then it cannot be doubted but that an attempt 
to mislead the Court by misrepresentation is equally criminal. The 
course of justice is perverted if the certificate of the justices be false. If 
they agree to certify that a road is in repair for the purpose of perverting 
the course of justice it is a crime and indictable ; and it is not necessary 
that they should know at the time of such agreement that the road 
is out of repair ; it is sufficient that they did not know that the fact 
which they certified to be true was true.’ Lawrence, J., said : ‘ The 
question is, whether a conspiracy to do an act from which the public 
may receive any damage be or be not indictable i At first I thought 
this a very doubtful case, because it struck me that this was an act by 
which the public would not suffer, as the Court of the Assizes were not 
bound to receive the certificate of the defendants, it not being on oath. 
But on examination it appears that the practice of receiving the certifi­
cates of magistrates respecting the state of roads, has existed as far as 
the memory of living persons extends, and the books carry it still further 
back. I have not been able to discover how or when the practice of 
receiving these Certificates arose ; but a practice that has 
in the Courts at least as long back as the reign of Charles the First, goes 
a great way to show what the law is upon the subject. And this is not 
the only instance of receiving certificates in evidence ; certificates of 
bishops with respect to marriages are received ; the customs of London 
are certified by the recorder ; so formerly were certificates received from 
the captain of Calais ; and in Cro. Eliz. 502, this court said that they would 
give credit to the certificates of the judges in Wales respecting the practice 
of their Court, and that the custom of the Court is a law in that Court.'

Where one brother had executed a conveyance of land to another for the 
avowed object of giving the latter a colourable qualification to kill game, 
and to get rid of an information then pending against him, it seems to have 
been considered as quite clear that they were both guilty of conspiracy (6).

Conspiracy to Cheat and Defraud.—It is said that private deceits 
coupled with conspiracy are indictable (c), and it is clearly criminal to 
conspire to commit public frauds in trade (d) or public cheats (e), whether

(b) Dot* «1. Roberts v. Roberts, 2 B. & Aid. 
367.

(r) « Mod. 42,301. R. t>. Wheatly. 2 Burr. 
1127,1121». R. i\ Maekarty.lt Mod. 301; 2 Ld. 
Raym. 1171». 3 Ld. Raym. 326. 2 Str. 8(10.

(d) Comb. 16. 1 Sees. Cas. 217. 1 Sid. 
401*. 1 Venir. 13. In Canada it has been
held not indictable to conspire • to defraud

a candidate at an election (to a provincial 
legislature), the electors of the division, and 
the public,’ by illegally obtaining the ret urn 
of the opposing candidate. R. r. Sinclair 
119001. 12 Canada Cr. Ca< 20.

(e) See pout, vol. ii. p. 1501. 2 Ld. Raym. 
H05. I Barnard. (K.B.) 330. 1 Latch. 202. 
I Rolls Rep. 8. 6 St. Tr. 480.

999
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the fraud or cheat, if done by an individual without conspiracy would 
give only a ground for civil remedies at law or in equity, or would he 
criminally punishable. Conspiracies to obtain property by false pre­
tences may be treated as conspiracies to commit a crime punishable 
by law (/). But it is usual also to charge the conspiracy as one to 
cheat by subtle means and devices (r/). And it is under the head of 
conspiracy that many forms of swindling are reached by the criminal law.

Sales. -Thus it is criminal to conspire to defraud another in the sale 
of goods or chattels. Thus where the defendants conspired to make a 
false representation that horses were the property of a private person 
and not of a horse-dealer, and were quiet to ride and drive, and thereby 
induced a gentleman to buy them at a large price, they were held to have 
been rightly convicted on a count which charged them with conspiring 
by false pretences and subtle means to cheat the gentleman of his 
money (h).

An indictment against B. and C. for conspiracy alleged that one S. 
sold to B. a mare for £39, and that the prisoners, whilst the said sum was 
unpaid, conspired by false and fraudulent representations that the said 
mare was unsound of her wind, and that she had been examined by a 
veterinary surgeon, who had pronounced her a roarer, and that B. had 
sold her for £27 to induce 8. to receive a much less sum in payment for 
the said mare than B. had agreed to pay S. for the same, and thereby to 
cheat S. of a large part of the said sum agreed to be paid for the said 
mare. The mare had been sold by 8. to B. for the price as alleged on 
credit. The prisoners afterwards conspired to send a false account of 
the mare to 8., and thereby to get him to forgo part of the agreed price ; 
and sent a letter to 8. stating that the mare was unsound and had been 
examined by a veterinary surgeon, and he had pronounced her a roarer. 
In consequence of this letter 8. saw C., who stated that he had examined 
the mare and that she was unsound, which he knew to be false. 8. after­
wards saw B., who told him that he had sold the mare for £27 only (which 
was false), and persuaded him to receive that sum in satisfaction of his 
claim, but no receipt or other discharge was given. Upon a case reserved, 
it was held that the indictment was sustainable, and that the facts given 
in evidence did sustain it. The substance of the charge was that the 
prisoners conspired to use unlawful means, namely, false representations, 
to induce the prosecutor to forgo a part of his claim ; and there was no 
force in the argument that, because the prisoners did not by means of 
their false representations alter the right of the prosecutor to his full 
claim, the indictment is not sustainable ; since in no case where a change 
is made in the possession of a chattel through a fraud is the property 
altered. It was not necessary that the fraud should be successful. 
The offence charged and proved came within the legal definition of a 
conspiracy (i).

(/) 8& 0 Viet. c. 109. 8. 17 (cheating at 
games). 24 & 25 Viet. c. 90, ss. 88 90. 
Post, vol. ii. p. 1514. ft *>-q.

(j) On Huch an indictment it is not 
necessary to prove the statutory false pre­
tence. K. v. Yates, 0 Cox, 441. Crompton,

J.. after consulting Coleridge, J. R. r. 
Hudson, Bell. 203, p. 107.

(A) R. v. Kenrielc, 5 y.B. 49.
(i) R. r. Carlisle, Dears. 337. Cf. R. r. 

Read, 0 Cox, 134.
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Games. -A count alleged that the prisoners unlawfully did conspire by 
divers unlawful and fraudulent devices and contrivances, and by divers 
false pretences, unlawfully to win from R. the sum of £2 10s. of his money, 
and unlawfully to cheat him of the same. The prisoners and R. were 
in a public-house, and in concert with the other two prisoners, D. placed 
a pen-case on the table, and left the room to get writing-paper. Whilst 
he was absent the other prisoners, H. and S., were alone with R., and H. 
took up the pen-case, and took the pen from it, placing a pin in the place 
of it, and put the pen he had taken out under the bottom of R.’s drinking 
glass, and H. then proposed to R. to bet I)., when he returned, that 
there was no pen in the pen-case. R. was induced by H. and S. to stake 
fifty shillings in a bet with D. that there was no pen in the pen-case, 
which money R. placed on the table, and H. snatched up to hold. The 
pen-case was then turned up into R.’s hand, and another pen with the 
pin fell into his hand, and then the prisoners took his money. It was 
contended, on a case reserved, that this was a mere deceit not concerning 
the public, and that there was no false pretence on which any of the 
prisoners could have been convicted of obtaining money by false pre­
tences. The prosecutor intended to cheat 1)., and was a party to the 
fraud, and could not maintain this indictment. Pollock, C.B., said,
‘ We arc all of opinion that the conviction is good. The expression “ by 
false pretences ” used in the count is not to be construed in the technical 
sense contended for by the counsel for the prisoners. We think that 
there was abundant evidence of a conspiracy to cheat. Though it be an 
ingredient in that conspiracy to induce the man who is cheated to think 
that he is cheating some one else, that does not prevent those who use 
that device from being amenable to punishment ’ (j).

False Accounts, &c. -Where an indictment alleged that a joint stock 
company had been established, the capital of which was to consist of 
2,000 shares, and charged the defendants with conspiring to fabricate 
a great number of other shares in addition to the said 2,000, and it 
appeared that the company had not been legally established, Abbott, C.J., 
was of opinion that if, in point of fact, a combination to the effect stated 
in the indictment were made out, such conduct, in point of law, con­
stituted a criminal conspiracy, notwithstanding the original imperfection 
of the company’s formation (k). If bankers combine to deceive and 
defraud their shareholders by publishing false balance sheets, they arc 
indictable for a conspiracy (/).

An indictment against the manager and secretary of a joint stock 
bank, contained many counts, some charging that the defendants con­
curred in making and publishing false statements of the affairs of the 
bank, and others that they conspired together to do so. The prosecutors 
were put to elect on which set of counts they would rely, and they having 
elected to rely on the counts for conspiracy, it was held, that it was not

(?) R.»t\ Hudson, Bell, 2(13 (see 8 & 9 
Viet. 109, a. 17), Channell, B. : ‘If the 
count had omitted the words “ by false 
pretences,” it would have been good.’ 
Blackburn, J. : ‘If proof was given of 
an agreement by fraudulent devices to

obtain the money, which is the substance 
of the third count, is there not evidence for 
the jury ? ’

(*) R. v. Mott, 2 C. & 1*. 521.
(/) R. t\ Esdaile, 1 F. & F. 213; ». r. as R 

»•. Brown, 7 Cox, 442.
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enough to prove that the defendants made and put forth false statements 
intended and calculated to deceive, unless they had entered into a pre­
cedent and fraudulent conspiracy to do so. The chief count relied upon 
not stating an intent to defraud any particular parties ; it was held, that 
though there were auditors, whose duty it would be to discover any 
frauds, that was no answer to the prosecution, if the defendants were 
party to such conspiracy to deceive them and the directors. But, on 
the other hand, the jury were told that evidence that the directors were 
privy to all that was done was very material, with a view to negative 
such conspiracy, on the part of the defendants, to deceive (m).

An indictment charged that the defendants H., B., and M., fraudu­
lently and unlawfully conspired that B. should write his acceptance to a 
certain paper-writing, purporting to be a bill of exchange,&c., for £30 (the 
tenor of which was set out), in order that 11. might, by such acceptance, 
and by the name M. being indorsed on the back thereof, negotiate the said 
paper-writing as a good bill of exchange, truly drawn at Bath, by one 
•i. C., for S. and Co., as partners in the business of bankers, under the 
style of Bath Bank, as persons well known to them the said defendants, 
and thereby fraudulently to obtain from the King's subjects goods and 
monies ; that B., in pursuance of such conspiracy and agreement, did 
fraudulently and unlawfully write his acceptance to the said paper-writing, 
well knowing the firm of S. & Co. to be fictitious ; that the defendants 
procured the indorsement ‘ B. M.’ to be written on the same, and that 
the said H., in pursuance of such fraudulent conspiracy, did utter the 
said paper-writing to one S. R., as and for a good bill of exchange, truly 
drawn, &c., and accepted by the said B. as a person able to pay the said 
sum of £30, in order to negotiate the same, and by means thereof did 
fraudulently obtain a gold watch, value eighteen guineas, and £11 2s. in 
money ; whereas, in truth, at the time of drawing, accepting, and uttering 
the said bill, there were no such persons as S. & Co. in the business of 
bankers at Bath, and the said B. was not of sufficient ability to pay the 
said £30, they, the defendants, well knowing the same, &c., whereby 
they defrauded the said S. R. of the said goods and monies. The facts 
so charged being fully proved, the defendants were convicted (n).

It has been held criminal to conspire to cause the conspirators or 
others to be believed persons of large property for the purpose of defraud­
ing tradesmen (o) : and to conspire to enable a person to get goods on 
credit by means of a false character, knowing that he did not intend to 
pay for them (p).

Knock outs. In Levi v. Levi (//), an action for slander, it appeared 
that certain brokers were in the habit of agreeing together to attend 
sales by auction, and that one of them only should bid for any particular 
article, and that after the sale they should have a meeting consisting of

(tw) It. r. Burch, 4 F. & F. 407. See It. 
»•. Harry, 4 K. & F. 381».

(n) It. v. Hvvey, I Loach, 220: 2 East, 
!*.(’. KG»».

(o) It. r. Roberts, 1 Camp. 330, Ellen- 
borough, C.J. See R. v. Whitehouse, 0 
Cox, :»s. post, p. 196.

(j>) R. Orman, 14 Cox, 381. Brn m well,

L.J. In this cast* it was ruled that obtain­
ing credit without means to pay though not 
criminal was unlawful. By 32 & 33 Viet, 
e. »>2, s. 13(1), it is a misdemeanor to obtain 
credit under false pretences or by means of 
any other fraud. I’idr post, Vol. ii. pp. 1451

iq) fl C. * I*. 231».
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themselves only, at another place, to put up to sale among themselves, 
at a fair price, the goods that each had bought at the auction, and that 
the difference between the price at which the goods were bought at the 
auction, and the fair price at this private resale, should be shared among 
them ; Gurney, B., was of opinion that, as owners of goods had a right 
to expect at an auction that there would be an open competition from 
the public, if a knot of men went to an auction upon an agreement among 
themselves of the kind that had been described, they were guilty of an 
indictable offence, and might be tried for a conspiracy. But this ruling 
has in a later case of higher authority been declared to be a mere nisi 
prius dictum (r).

Mock Auctions. -A mock auction, with sham bidders, who pretend 
to be real bidders, for the purpose of selling goods at prices grossly above 
their worth, is an offence at common law ; and persons aiding or abetting 
such a proceeding may be indicted for a conspiracy with intent to 
defraud («).

Bankruptcy.— It is criminal to conspire to defeat creditors by disposing 
of goods in contemplation of bankruptcy (/) ; and to conspire to conceal 
and embezzle the personal estate of a bankrupt (a) ; or within four 
months before the presentation of a bankruptcy petition to fraudulently 
remove the debtor's property to the value of £10 (v), and this last form 
of conspiracy is criminal if the agreement to remove the goods was made 
in contemplation of bankruptcy, even if in the result no adjudication 
was obtained (w).

Partnership Matters.-It has been held criminal to conspire to cheat 
by false representations as to the amount of profits of a business 
carried on by one of the defendants, whereby they induced a third person 
to enter into partnership with one of them (x). On the dissolution of 
a partnership between the prisoner and L., the prisoner agreed with 
W. and P. to forge documents, and to make false entries in the books 
and accounts of a partnership, so as to make it appear that debts existed 
and were owing which did not exist, so as to reduce the amount divisible 
between the partners, with intent to cheat and defraud L. Held, that 
the prisoner was rightly convicted of conspiring with W. and P. to 
defraud L. (?/).

Stocks and Shares. The defendants were indicted, as directors and

(»') Doolubdass r. Ram Loll, ô Moore 
list Aim. I OB : IK K. R. 830. 1‘arke, It.

(*) R. r. licwis II Cox, 404. Will»*, J.
It) K- r. Hall. I F. & F. 33. Watson. B. 

See the prox boons of the Debtors Act, I Stilt, 
jhmI, Vol. ii. j». 1401.

(«) See R. v. Jones, 4 B. & Ad. 34f» : 1 
N. & M. 78. This case was decided on 
ti < ieo. IV’.c. Hi (rep.). The old Bankruptcy 
Acts were limited to traders. The Debtors 
Act, 1 Still, and the Bankruptcy Acts, 1883 
and 181)0. are not ho limited. In R. v. Jones 
it was laid down that the indictment 
must set out the petitioning creditor’s 
debt, the trading, and the act of bank­
ruptcy. Thin seems now to be needless. 
32 & 33 Viet. e. 02, s. 111.

(r) Heymann r. R., L. R. 8 Q.B. 102. 
This ease is reported mainly as to the form 
of indictment. In such an indictment it 
is expedient and perhaps essential to state 
that the conspiracy was formed in contem­
plation of bankruptcy. See Myerson r. 
R., 5 Australian C. L. R. f>97, where 
Heymann v. R. is discussed.

(u>) Ibid.
(r) R. r. Timothy, 1 F. & F. 39, Channell. 

B. It was held that the conspiracy was 
indictable, although the representations, 
not being in writing, gave no cause of action. 
9Geo l\ e. 11. - 16.

(y) R. r. Warburton, L R. 1 C. C. R. 
274 : 40 L. J. M. V. 22.

-
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promoters of a limited company, for conspiring to induce the committee 
of the Stock Exchange to order a quotation of the shares of the company 
in their official list, and thereby to induce and persuade divers subjects 
of the Queen, who should thereafter buy and sell the shares of the said 
company, to believe that the said company was duly formed and con­
stituted, and had in all respects complied with the rules and regulations 
of the . . . Stock Exchange, so as to entitle the said company to have 
their shares quoted in the official list of the said Stock Exchange. Held, 
that the indictment disclosed an indictable offence, since there was an 
agreement to cheat and defraud by means of false pretences those subjects 
who might buy shares in the company (z). But in Ireland an indict­
ment charging a conspiracy ‘ by false pretences to defraud all such 
persons as should apply ' to the prisoners for a loan of money, was 
held bad (a).

It is criminal to conspire on a particular day by false rumours to 
raise the price of the public government funds, with intent to injure the 
subjects who should purchase on that day, and that the indictment was 
well enough without specifying the particular persons who purchased 
as the persons intended to be injured, and thaï the public government 
funds of this kingdom might mean either British or Irish funds, which 
since the Union were each a part of the United Kingdom. After argu­
ment in arrest of judgment, Lord Ellenborough, C.J., said : ‘ I am perfectly 
clear that there is not any ground for the motion in arrest of judgment. 
A public mischief is stated as the object of this conspiracy ; the conspiracy 
is by false rumours to raise the price of the public funds and securities, 
and the crime lies in the act of conspiracy and combination to effect 
that purpose, and would have been complete, although it had not been 
pursued to its consequences, or the parties had not been able to carry 
it into effect. The purpose itself is mischievous ; it strikes at the price 
of a vendible commodity in the market, and if it gives a fictitious price 
by means of false rumours, it is a fraud levelled against all the public, 
for it is against all such as may possibly have anything to do with the 
funds on that particular day.’ Bayley, .1., said : ‘It is not necessary 
to constitute this an offence that it should be prejudicial to the public 
in its aggregate capacity, or to all the King’s subjects, but it is enough 
if it be prejudicial to a class of the subjects. Here then is a conspiracy 
to effect an illegal end, and not only so, but to effect it by illegal means, 
because to raise the funds by false rumours is by illegal means. And 
the end is illegal, for it is to create a temporary rise in the funds without 
any foundation, the necessary consequence of which must be to prejudice 
all those who become purchasers during the period of that fluctuation.’ 
Uampier, J. : ‘ 1 own I cannot raise a doubt, but that this is a complete 
crime of conspiracy according to any definition of it. The means used 
are wrong, they were false rumours ; the object is wrong, it was to give 
a false value to a commodity in the public market, which was injurious 
to those who had to purchase ’ (b).

(2) Aspinall ». K.. 1 Q.B.D. 738: 2 Q.B.D. 
48: 4» L. .1. M. C. 14.1 

(a) White r. R., 13 Cox. 318 (Ir.).
(h) R. ». de Berenger, 3 M. & S. 07. This

decision was treated as correct in Scott ». 
Brown[ 1802], 2 Q.B. 724 (C.A.).and applied 
in R. r. Brailsford [1905], 2 K. B. 730, ante, 
p. 151. Cf. R. ». Gumcy, 11 Cox, 414.
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It seems also to be criminal to raise the price of a commodity by 
fictitious sales (c). And it has been held criminal to conspire to deal 
fraudulently in railway tickets (d).

Conspiracy to do Acts not wrongful if done by one Person.—In many 
cases an agreement to do a certain thing has been considered as the subject 
of an indictment for conspiracy at common law, though the same act, if 
done separately by each individual without any agreement amongst 
themselves, would not have been criminal or even actionable (e).

The application of this theory has caused much difficulty and contro­
versy, especially as to combinations with reference to trade, or of 
employers against workmen or workmen against employers (/) ; and 
the rule has been altered by statute with respect to certain acts done 
legitimately and not maliciously in furtherance of trade disputes (g).

This theory has been applied to an agreement between several to main­
tain each other right or wrong (h), and to a combination between military 
officers of the East India Company to resign their commissions in order 
to intimidate the Company into granting certain allowances (t).

It has been said with respect to premeditated and systematic tumults 
at a theatre, that ‘ the audience have certainly a right to express by 
applause or hisses the sensations which naturally present themselves 
at the moment ; and nobody has ever hindered, or would ever question, 
the exercise of that right. But if any body of men were to go to the 
theatre with the settled intention of hissing an actor or even of damning 
a piece, there can be no doubt that such a deliberate and preconcerted 
scheme would amount to a conspiracy, and that the persons concerned 
in it might be brought to punishment ’ (j).

The accepted authority with respect to this branch of the law of 
conspiracy is the judgment of Bowen, L.J., in Mogul Steamship Co. v. 
McGregor, Gow & Co. (k), approved and adopted in the H. L., on appeal (/)

It would seem that the acts of the defen­
dants were criminal independently of con­
spiracy. 7 & 8 Viet. c. 24, h. 1, post, Bit. 
xi. c. ix.. specially refers to and keeps alive 
‘ the offence of spreading or conspiring to 
spread any false rumour with intent to 
enhance or decry the price of any goods or 
merchandise.’

(r) R. v. Hilbcrs, 2 Chit. (K.B.) Iti3. 
This was a motion for a criminal informa­
tion for a conspiracy to raise the price of 
oil by making fictitious sales, and the Court 
held that it must appear that two combined 
together, as it was no offence for an indi­
vidual separately to endeavour.

(d) R. v. Absolon, 1 F. &. F. 498.
(e) R. r. Maw bey, ü T. R. 030, Grose, J. 

It. f. Journeymen Tailors of Cambridge, 
8 Mod. 11 (a common-law conspiracy by 
workmen to raise wages). It. r. Rowlands, 
17 Q.B. 071. R. r. Parnell, 14 Cox, 508.

( / ) These are discussed post, p. 176«4 seq.
('/) Post, p. 177. See Quinn v. Ix-atheni, 

11901], A C. 495, 512, Ld. Maenaghtcn.
(h) 9 Co. Rep. 50.
(»') See Vcrtue r. Clive, 4 Burr. 2472, 

2470, Yates. J.

(j) By Sir James Mansfield, C.J., in Clif­
ford v. Brandon, 2 Camp. 309. See Gregory 
v. Duke of Brunswick, 0 M. & G. 953, ap­
proved in Quinn v. Leathern [1901], A.C. 
495, 503. In an unreported ease, K.B. 18 
or 19 Geo. III., Lord Mansfield is said to 
have ruled that where several conspired to 
hiss at the Birmingham theatre it was 
indictable, though each might have hissed 
separately. This seems to be R. v. Ivcigh, 
1 C. & K. 28n. ; 2 Camp. 372n. ; 0 M. & <1. 
217n. ; 4 VVentw. PI. 443. See Wright on 
Conspiracy, 37.

(t) 23 Q.B. 1). 598. In this ca.NO an 
associated body of traders endeavoured to 
get the whole of a limited trade into their 
own hands by offering exceptional and 
very favourable terms to customers who 
would deal exclusively with them,—terms 
so favourable that but for the object of 
keeping the trade to themselves they would 
not have given such terms, but with the 
intention not of injuring their rivals, but of 
preventing rival traders from competing 
with them. The combination was held not 
to bo an indictable conspiracy.

(/) [1892] A.C. 25.



I RooK Î.172 Of Criminal Conspiracy.

and in subsequent eases (m). He said, ‘ Of the general proposition that 
certain kinds of conduct not criminal in any one individual may become 
criminal if done by combination among several, there can be no doubt. 
The distinction is based on sound reason, for a combination may make 
oppressive or dangerous that which if it proceeded only from a single 
person would be otherwise, and the very fact of the combination may 
shew that the object is simply to do harm and not to exercise one's 
own just rights (n). In the application of this undoubted principle 
it is necessary to be very careful not to press the doctrine of illegal con­
spiracy beyond that which is necessary for the protection of individuals 
or of the public (o). . . . But what is the definition of an illegal com­
bination ? It is an agreement by one or more to do an unlawful act, 
or to do a lawful act by unlawful means ; O’Connell v. It. (p), It. v. 
Parnell (y), and the question to be solved is whether there has been 
any such agreement here. Have the defendants combined to do an 
unlawful act ? Have they combined to do a lawful act by unlawful 
means ?... The truth is that the combination of capital for purposes 
of trade and competition is a very different thing from such a com­
bination of several persons against one with a view to harm him as 
falls under the head of an indictable conspiracy. There is no just cause 
or excuse in the latter class of cases. There is such a just cause or excuse 
in the former. There are cases in which the very fact of a combination 
is evidence of a design to do that which is hurtful without just cause,— 
is evidence (to use a technical expression) of malice. But it is per­
fectly legitimate, as it seems to me, to combine capital for all the mere 
purposes of trade for which capital may, apart from combination, be 
legitimately used in trade. . . . Would it be an indictable conspiracy 
to agree to drink up all the water from a common spring in a time of 
drought ; to buy up by preconcerted action all the provisions in a 
market or district in times of scarcity (see R. v. Waddington) (r) ; 
to combine to purchase all the shares of a company against a coming 
settling day, or to agree to give away articles of trade gratis in order 
to withdraw custom from a trade ? May two itinerant match-vendors 
combine to sell matches below their value in order by competition to 
drive a third match-vendor from the street ?... The question must 
be decided by the application of the test 1 have indicated. Assume 
that what is done is intentional and that it is calculated to do harm 
to others. Then comes the question, Was it done without just cause

(m) e.g.. Allen r. Flood [1808], A.C. 1, 
03, Ivord Watson. Quinn r. leathern [1001J, 
A.C. 40f>, 535, Lon I Lind ley.

(n) In S. Wales Miners Federation r. 
(llamorgan Coal Co. [1005], A.C. 230, 252, 
lid. Li i id ley said : • It is useless to try and 
coneeal the fact that an organised body of 
men working together can produce results 
very different from those which can bo 
produced by an individual without assist­
ance. Moreover, laws adapted to indivi­
duals not aeting in concert with others 
require modification and extension if they 
arc to be applied with effect to large bodies 
of persons acting in concert. The English

law of conspiracy is based on this undeni­
able truth.’

(o) Noe hereon (liblan r. National \mul- 
gamated Labourers Union [1903], 2 k.IS. 
000, 022, Stirling, L..1.

(/>) 11 Cl. A F. 155: 5 St. Tr. (N. S.) I.
(</) 14 Cox, 508, and see M ideally v. R., 

ante, p. 140.
(r) I East 143. In this case it was held 

that even if a convicted prisoner waived his 
motion in arrest of judgment the Court 
would not pass sentence if they could see 
that no crime was shewn. See R. r. Plummer 
[10021. 2 K.H. 330. 340.
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or excuse ? If it was bona fide done in the use of a man’s own property, 
in the exercise of a man’s own trade, such legal justification would, 1 
think, exist not the less because what was done might seem to others to 
be selfish or unreasonable (see R. v. Rowlands, 17 Q.B. 671). But such 
legal justification would not exist when the act was merely done with 
the intention of causing temporal harm without reference to one’s own 
lawful gain or the lawful enjoyment of one’s own rights. The good 
sense of the tribunal which had to decide would have to analyse the 
circumstances, and to discover on which side of the line each case fell. 
But if the real object were to enjoy what was one’s own, or to acquire 
for one’s self some advantage in one’s property or trade, and what was 
done was done honestly, peaceably, and without any of the illegal acts 
before referred to, it could not in my opinion properly be said that it 
was done without just cause or excuse. One may with advantage borrow 
for the benefit of traders what was said by Erie, J., in R. v. Rowlands, 
17 Q.B. 671, 687, of workmen and of masters. “ The intention of 
the law is at present to allow either of them to follow the dictates of 
their own will with respect to their own actions and their own property, 
and either, 1 believe, has a right to study to promote his own advantage 
or to combine with others to promote their mutual advantage.” ’

It has been held criminal for two or more to combine to make for sale 
pirated copies of copyright music in order to obtain profits out of that 
music to which the conspirators arc not entitled. Such a combination 
has been regarded as a conspiracy for the unlawful purpose of depriving 
the owner of his property or civil rights (*).

‘ A combination to violate without just cause’(t) ‘ private rights, con­
tractual or other, in which the public has a sufficient interest, is a criminal 
conspiracy if the violation of the private right is an actionable wrong’ (ti). 
‘ It is not necessary, in order to constitute a conspiracy, that the acts 
agreed to be done should be acts which if done would be criminal. It is 
enough that the acts agreed to be done, although not criminal, are wrong­
ful, i.c., amount to a civil wrong * (r). An agreement by members of either 
House of Parliament to deceive the House by making false defamatory 
statements in Parliament has been held not to be indictable (ir).

A combination without justification (x) to insult, annoy (y), injure, 
or impoverish (z) another person is a criminal conspiracy.

In R. v. Starling (a), it was held criminal to combine to depauperate

(») It. v. Willetts [1900], 70 J.P. 127, 
Bonanquet, Common Serjeant. It in not 
n criminal act to infringe copyright, nor is 
it larceny to pirate music. It. r. Kidd 
11907]. 72 J.P. 104, Bosanquet. C.S. 
42 L. J. (Newsp.) 785. In 1900 it was 
made an offence to he in possession of 
pirated music (0 Edw. VII. c. 30, s. 1).

(0 Mogul SS. Co. v. Mctiregor, 23 Q.B.D. 
014, Bowen, L.J., ante, p. 171.

(«) Mogul SS. Co. t>. McGregor [1892], 
A.C. 25, 48, Lord Braiuwcll.

(»•) It. r. Warburton, L. It. 1 C. C. It. 270, 
cited with approval in Quinn v Leathern 
[1901], A.C. 495, 529, Ld. Brampton.

(w) Ex parte Wason, 38 L. J. Q.B. 302.

(x) Quinn v. Leathern [1901], A.C. 495. 
Giblan r. National Amalgamated Lab­
ourers Union [1903], 2 K.B. 000, 018, 
ltomer, L.J.

(y) Mogul case [18921, A.C. 25, 38, ap­
proving the ruling in It. v. Druitt, 10 Cox, 
592.

(î) Mogul SS. Co. v. McGregor [1892], 
A.C. 25, 38. Quinn v. Leathern [1901], A. 
C. 495, 511, Lord Macnaghten, and see 
Allen v. Flood [1898], A.C. 1, 72.

(a) 1 Sid. 174 ; 1 Lev. 125 ; 1 Keb. 060, 
055. In Thorp’s case, 5 Mod. 224, it scorns 
to have been thought that the conspiracy 
in H. r. Starling was to brew nothing but 
small beer.
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the farmers of excise, because the information shewed that the excise 
was parcel of the revenue of the crown, and so the impoverishment of the 
farmers of excise tended to prejudice the revenue of the crown. This 
case is treated in It. v. Danicll (6), as one to do an act of a public nature.

In R. v. Eccles (c), several persons were convicted on an indictment 
which charged them with conspiring to impoverish one H. B., a tailor, 
and to prevent him, by indirect means, from carrying on his trade. This, 
however, appears to have been considered as a conspiracy in restraint of 
trade, and so far a conspiracy to do an unlawful act affecting the public (d). 
So far as this case depends on the theory of restraint of trade, it seems 
now of little authority (e).

An indictment cannot be supported for a conspiracy to deprive a 
man of the office of secretary to an illegal unincorporated trading company. 
Ellenborough, C.J., said that the society being certainly illegal, to 
deprive an individual of an office in it could not be treated as an injury : 
and that when the prosecutor was secretary to the society, instead of 
having an interest which the law would protect, he was guilty of a 
crime (/').

In R. v. Parnell (f/), it was held to be criminal to combine to solicit 
tenants of land in Ireland to refuse to pay rent, and to prevent tenants from 
paying their lawful rent by threatening them with boycotting or social 
excommunication. This ruling was approved in Quinn v. Leathern (h).

Trespass to Land. —In R. v. Turner (i), it was ruled that an indictment 
would not lie for conspiring to commit a civil trespass to land, by agree­
ing to go, and by going into, a preserve for hares, the property of another, 
for the purpose of snaring them, though it was alleged to be done in the 
night-time, and that the defendants were armed with offensive weapons, 
for the purpose of opposing resistance to any endeavours to apprehend or 
obstruct them (t). Lord Ellenborough, C.J., in pronouncing the judg­
ment of the Court, said : ‘ I should be sorry that the cases in conspiracy 
against individuals, which have gone far enough, should be pushed still 
farther. I should be sorry to have it doubted whether persons agreeing 
to go and sport upon another's ground, in other words, to commit a civil 
trespass, should be thereby in peril of an indictment for an offence 
which would subject them to infamous punishment ' (n). It may be. 
observed that it was not stated in the indictment that the weapons were

(fc) [1704] 0 Mod. 09; 1 Salk. 380. 
Wright on Conspiracy, 38.

(c) 1 I .each, 274 ; 13 East, 230n. ; Wilks 
Rep. 583n. ; 1 Hawk. c. 72, s. 2. The in­
dictment in R. v. Druitt, 10 Cox, 572, was 
framed on this case.

(</) R. v. Turner, 13 East, 228, Ellen­
borough, C.J. See R. r. Duffield, 6 Cox, 
404, Erie, J. R. v. Rowlands, 17 Q.B. 071, 
Campbell, C.J. Mogul Steamship Co. v. 
McGregor, Gow & Co., 23 Q.B.D. at p. 031, 
Fry, L.J.

(e) See Wright on Conspiracy, 45.
( f ) R. v. Stratton, 1 Camp. 649n. Sec 

R. v. Hunt, 8 C. & P. 042.
(g) 14 Cox, 509.
(h) [1901] A.C. 495, 611.

(i) 13 East, 228, 231. ‘ But qu. as to 
what is reported in this case (p. 230) to 
have been said by Lord Ellenborough in 
the course of the argument, viz. that “ nil 
the cases in conspiracy proceed upon the 
ground that the object of the combination 
is to bo effected by some falsity.” The 
facts stated in this case would constitute 
an offence within 9 Geo. IV. c. 09, and it is 
conceived that a conspiracy to commit an 
offence within that statute would be in­
dictable, although not carried into effect. 
See R. t>. Wakefield, ante, p. 100. See also 
the observations on this case in Deac. 
Game L. 175.’ C. 8. G.

(ii) Vide ante, p. 160, note (p).
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dangerous, nor that the defendants conspired to go, &c., with strong hand. 
But in R. v. Rowlands (/), Campbell, C.J., said of R. v. Turner : ‘ I 
have no doubt whatever that it was wrongly decided. Going into the 
prosecutor’s close against his will, armed with offensive weapons for the 
purpose of opposing any persons who should endeavour to apprehend, 
obstruct, or prevent them, would in itself be an indictable offence ; and 
conspiring to commit such an offence must be an indictable conspiracy.'

In R. v. Druitt 07), the indictment was for a conspiracy by un­
lawful ways, contrivances, and stratagems to impoverish V. and others 
in their trade and business, and to restrain their freedom of trade 
and of personal action. The defendants were members of a tailors’ trade 
union, and during a strike instigated by the union picketed the doors of 
employers to note work-people who went in and out, in order to deter 
them from continuing to work and to induce them to join the union. 
This conduct was ruled to be intimidation and molestation and obstruction 
within the statutes then restricting the combination of workmen (6 Geo. 
IV. c. 129, s. 3, and 22 Viet. c. 34, s. 1). Bramwell, B., ruled that it was 
not an offence to picket if the picketing were done in a way to excite no 
reasonable alarm, and not to coerce or annoy those who were subject to 
it, and that peaceful persuasion without coercion or intimidation was 
lawful (k). lie also said that the right to personal liberty which the law 
protected included liberty of the mind and will as well as of the body (/), 
and that ‘ if any set of men agreed among themselves to coerce that 
liberty of mind and thought by compulsion and restraint they would be 
guilty of a criminal offence, namely, that of conspiring against the liberty 
of mind and freedom of will of those towards whom they so conducted 
themselves, lie was referring to coercion or compulsion—something 
that was unpleasant and annoying to the mind operated upon—and he 
laid it down as clear and undoubted law that if two or more persons 
agreed that they would by any such means co-operate together against 
that liberty they would be guilty of an indictable offence.’ This ruling 
was discussed and questioned by Coleridge, C.J., in Gibson v. Lawson (m), 
and the Mogul case (n) : but in the latter case (o) Lord Halsbury said : 
‘ I am unable to concur with the Lord Chief Justice’s criticism, if 
its meaning was rightly interpreted, which I very much doubt, on the 
observations made by my noble and learned friend Lord Bramwell in 
R. v. Druitt, if that was intended to treat as doubtful the proposition 
that a combination to insult and annoy a person would be an indictable 
conspiracy. I should have thought it beyond all doubt or question that 
such a combination would be an indictable misdemeanor.’

In R. v. Bunn ( p), Brett, J., ruled that an indictment would lie at com­
mon law for conspiring to commit an offence which under statute was 
summarily punishable. The indictment was for conspiracy by gas stokers 
to force their employers to conduct their business contrary to their own 
will by improper threats or improper molestation, by forcing the employers

(j) 17 Q.B. 071. Leathern [1001], A.C. 495,525, Ld. Brtimp-
()i) 11 «1171 10 Cox, f»02. (m) [1891] 2 Q.B. 545. [ton.
(1) It in so declared by 0 Bdw. VII. c. 47, («) 21 Q.B.D. 551.

a. 2 (1), post. Vol. ii. I». 1012. (o) ( 1802] A.C. 25, .18.
(/) Quoted with approval in Quinn v. (p) [1872] 12 Cox, 310.
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against their will to employ a man whom they objected to employ, and 
alleged that they endeavoured to obtain the object of their combination 
by simultaneously breaking their contracts of service. The result of 
this combination was to create a great public mischief by leaving London 
unlit. Other rulings in the case led to the repeal of 34 & 35 Viet. c. 32, 
and the enacting of 38 <fe 39 Viet. c. 8G (7).

Conspiracies with Reference to Trade Disputes. -Prior to 1871, it had 
often been held criminal to conspire under certain circumstances—for 
workmen to combine to raise the rate of wages (r) ; or to injure or obstruct 
employers (s) ; or to induce workmen to leave their employment (t) ; 
or to procure their discharge («) ; or to strike (v) ; or to picket the works 
of the employers (w).

Many cases in the books relate to such conspiracies. Certain of these 
cases relate to conspiracies in breach of statutes relating to combination 
by workmen. The earlier Acts were repealed in 1824, and replaced by 
5 Geo. IV. c. 95, itself repealed in 182(3, and replaced by (3 Geo. IV. 
c. 129. That Act and subsequent amending Acts were repealed in 1871 (r) 
and replaced by the Trade Union Acts, 1871 (//). and 187(3 (2), and by 
the Conspiracy and Protection of Property Act, 1875 («), and the Trade 
Disputes Act, 190(3 (b). The portions of these Acts relating to the con­
stitution, registration, and internal government of trade unions are 
not relevant to the purposes of this treatise (r). By sect. 16 of the Act 
of 187(3 (d) : The term “ trade union ” means any combination, whether 
temporary or permanent, for regulating the relations between workmen 
and masters, or between workmen and workmen, or between masters 
and masters, or for imposing restrictive conditions on the conduct of 
any trade or business, whether such combination would or would not, 
if the principal Act (of 1871) had not been passed, have been deemed to 
have been an unlawful combination by reason of some one or more of its

(7) Sec (libson v. Lawson 11891], 2 Q.B. 
545, where It. v. Bunn is disapproved, as 
laying down that acts expressly legalised 
by statute remain crimes at common law. 
And see Wright on Conspiracy, 50-59. 
There seems nothing to prevent indictment 
at common law for combining to do acts 
which if done by individuals are punishable 
under the Act of 1875 (vide \h>M, p. 177).

(r) R. »*. Tailors of Cambridge [1721], 
8 Mod. 10. R. r. Mawbev, « T. R. 119. 
Quinn r. Leathern [1901], A.C. 495, 530.

Steph. Hist. Cr. Law, 217. Wright on 
Conspiracy, 54.

(*) Hilton r. Eckersley, 0 K. & B. 47. R. 
r. Rowlands, 17 Q.B. 071.

(/) It. t\ Rowlands, 5 Cox, 430 (in error, 
17 Q.B. 071. sn/tra). In this ease the 
question of intimidation was involved.

(m) R. v. Bykerdyke, 1 M. & Rob. 179.
(i>) Wright on Conspiracy, 57.
(ir) R. v. Druitt, ante, p. 175.
U) 31 & 35 Viet. c. 32. s. 7.
(y) 34 & 35 Viet. c. 31. passed on the 

report of a Royal Commission of 1807, 
made in I860 (Part Pap., 1869* o. 4123.)

(z) 39 & 40 Viet. c. 22.

(«) 38 & 39 Viet. e. 80, passed on the 
reports of a Royal Commission of 1874. 
(Pari. l’ap. 1871.' c. 1094. & 1875, e. 1157.)

(6) 0 Edw. VI1. c. 47, passed after the 
report of a Royal Commission, (l’arl. Pap.
1906, e. 2826.]

(r) By s. 18 of the Act of 1871, ‘If 
any person with intent to mislead or de­
fraud gives to any member of a trade union 
registered under this Act, or to any person 
intending or applying to become a member 
of such trade union, a copy of any rules or 
of any alterations or amendments of tho 
same other than those respectively which 
exist for tho time being, on the pretence 
that the same are the existing rules of such 
trade union, or that there are no other rules 
of such trade union, or if any person with 
the intent aforesaid gives a copy of any 
rules to any person on the pretence that 
such rules are the rules of a trade union 
registered under this Act which is not so 
registered, every person so offending shall 
be deemed guilty of misdemeanor.’

(d) This section supersedes s. 23 of tho 
Act of 1871.
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purposes being in restraint of trade.’ By sect. 5 (2) of the Trade Disputes 
Act, 1906(6 Edw. VII. c. 47), this definition is extended so as to ‘ include 
any combination as therein defined, notwithstanding that such combina­
tion may be the branch of a trade union.’ To this definition the following 
proviso of sect. 23 of the Act of 1871 applies :—

* Provided that this Act shall not affect—
1. Any agreement between partners as to their own business ;
2. Any agreement between an employer and those employed by him

as to such employment ;
3. Any agreement in consideration of the sale of the goodwill of a

business or of instruction in any profession, trade, or handicraft.’
‘ Trade Dispute.’ -In the Conspiracy and Protection of Property Act, 

1875 (38 & 39 Viet. c. 80), and in the Trade Disputes Act, 1900 (0 Edw. VII. 
c. 47), the expression * trade dispute ’ means any dispute between employers 
and workmen, or between workmen and workmen, which is connected 
with the employment or non-employment, or the terms of employment, 
or with the conditions of labour of any persons, and the expression ‘ work­
men ’ means all persons employed in trade or industry, whether or not 
in the employment of the employer with whom a trade dispute arises (e).

Restraint of Trade. By the Act of 1871, sect. 2, ‘ The purposes 
of any trade union shall not, by reason merely that they are in restraint 
of trade, be deemed to be unlawful, so as to render any member of such 
trade union liable to criminal prosecution for conspiracy or otherwise ’ (/).

By sect. 3, ‘ The purposes of any trade union shall not, by reason 
merely that they arc in restraint of trade, be unlawful so as to render 
void or voidable any agreement or trust.’

Offences punishable under the above Acts independently of 
conspiracy are dealt with in Book XI. Chapter VIII.

By sect. 3 of the Conspiracy and Protection of Property Act, 1875 
(38 & 39 Viet. c. 86), as amended by sect. 1 of the Trade Disputes Act, 
1906, ‘ An agreement or combination by two or more persons to 
do or procure to be done any act in contemplation or furtherance of a 
trade dispute (ij) . . . shall not be indictable as a conspiracy if such act 
committed by one person would not be punishable as a crime ’ (/?).

(r) 0 Edw. VII. c. 47, s. 5 (3), passed in 
consequence of the decision in Quinn v. 
Leathern [1901], A.C. 495.

(/) See Quinn v. Leathern [1901], A.C. 
495, 520, Ld. Brampton. The Act is not 
limited to registered trade unions. See 
Chamberlain’s Wharf, Ltd. v. Smith [1900], 
2 Ch. 005. Registration is not compulsory, 
and if the purposes of the trade union are 
unlawful, registration is void (34 & 35 Viet, 
c. 31, s. 0).

(j) G Edw. VII. e. 47, s. 5 (2), defines 
‘ trade dispute,’ ut tiu/ira, and repeals the 
words between 4 employer ' and 4 workman ’ 
in 38 & 39 Viet. c. 80, s. 3, as to which, 
see Quinn v. Leathern [1901], A.C. 495.

(h) It has been held that this clause dis­
tinctly legalises strikes in the broadest 
terms, subject to the exceptions enume­
rated in ss. 4, 5. Gibson t\ Lawson [1891], 

VOL. I.

2 Q.B. 545. (As to earlier views of 
the criminality ot strikes, see Hilton v. 
Eckcreley, 0 E. <fc B. 47. Walsby v. Anley, 
30 L. J. M. C. 121. Erie on Trade Unions, 
85.) Wood v. Bowron, L. R. 2 Q.B. 21 : 
Wright on Conspiracy, 43. It would bo 
more accurate to say that the Act takes 
away the criminality of combinations in the 
eases to which it applies. It does not affect 
civil remedies in respect of such combina­
tions. Quinn t\ Leathern [1901], A.C. 495, 
511, Ld. Macnaghten ; 627, Ld. Brampton. 
And the words ‘ the broadest terms ’ are 
too wide. ‘It is plainly legal now for 
workmen to combine not to work except on 
their own terms. On the other hand, it is 
clearly illegal for them or anyone else, by 
force or threats of violence, to prevent 
other people from working on any terms 
which they think proper,’ ibid. 541, Ld.

N
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‘ An act done in pursuance of an agreement or combination by two 
or more persons shall, if done in contemplation or furtherance of a trade 

, not be actionable unless the act, if done without such agreement 
or combination, would be actionable ’ (<).

Nothing in this section shall exempt from " ment any persons 
guilty of a conspiracy for which a punishment is awarded by any Act of 
Parliament.

Nothing in this section shall affect the law relating to riot, unlawful 
assembly, breach of the peace, or sedition, or any offence against the 
State or the Sovereign.

A crime for the purposes of this section means an offence punishable 
on indictment, or an offence which is punishable on summary conviction 
and for the commission of which the offender is liable, under the statute 
making the offence punishable, to be imprisoned either absolutely or at 
the discretion of the Court, as an alternative for some other punishment.

Where a person is convicted of any such agreement or combination as 
aforesaid to do or procure to be done an act which is punishable only on 
summary conviction, and is sentenced to imprisonment, the imprison­
ment shall not exceed three months, or such longer time, if any, as may 
have been prescribed by the statute for the punishment of the said act 
when committed by one person ’ (j).

The offences bv individuals against the Act are dealt with post, 
Hook XI. Chapter VIII.

Jurisdiction, Venue and Court of Trial. A conspiracy within the
realm, to do outside the realm, and outside the Admiralty jurisdiction 
acts which would be crimes by English law, appears to be indictable 
in England. In the case of conspiracy to murder, this is definitely 
provided by statute (À-).

In Gibbon Wakefield’s case (/), the conspiracy was to abduct an heiress 
and to marry her in Scotland. By the construction put by some of the 
judges on the statute on which the crime of abduction then depended, 
it was of the essence of the crime that the purposes of the abduction 
should be consummated, and they took the view that the conspiracy 
did not amount to an attempt to commit the full crime in England. 
Hut the law of conspiracy gave jurisdiction by attaching criminality to 
the agreement, as evidenced by acts done in England in furtherance 
of the design, although these acts did not amount to an attempt to 
commit the crime in England (in).

In It. v. Kohn (it), the prisoner, a foreigner, was indicted for conspiring 
at Ramsgate with the owner, the master, and the mate of a ship, to 
cast away the ship, with intent to prejudice the underwriters. (See

Lindley. He held that a combination to 
annoy a person’s customers, so as to compel 
them to leave him unless he obeyed the 
combination, was not permitted by s. 3. 
See Lyons v. Wilkins (No. 1) [ 189(11, 1 Cl). 
811 : No. I i cl,. IBS.

(i) This paragraph was added by 0 Edw. 
VI1. e. 47, s. 1, to override Quinn r. Lea­
thern. uhi sup., and applies to ci\ il remedies 
s. 3 of the Act of 187"), as amended in lOOti.

(j) This Act does not apply to seamen 
or apprentices to the sea service (s. Hi). 
R. r. Lynch | I89H|, I Q.B. til ; Kennedy r. 
Cowie 118911. 1 Q.B. 77.

(Ic) 24 & 25 Viet. c. 100, s. 4, which re­
moved doubts raised in It. v. Bernard, 8 St.
Tr. (N. 8.) 887: 1 F. A F. 240.

(/) Ante, p. 100.
(m) Wright on Conspiracy, 81.
(«) 4 F. A F. 08.

51
D-D
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24 & 25 Viet. c. 97, s. 43.) The ship was a Prussian merchant vessel, 
and arrived at Ramsgate, and afterwards sailed thence, and she was in 
six days’ time scuttled and sunk by the prisoner and others. The prisoner 
was apprehended, and made statements implicating himself, the captain, 
and the mate. He said that the mate had said in Ramsgate that the 
ship would never reach her place of destination, and spoke of the making 
away of the ship in an unlawful manner ; and when the prisoner said :
‘ Then we had better sink her here at once on the bar,’ the mate replied 
that was too close to land to make away with the ship in an unlawful 
manner, or to sink her. Martin, B., told the jury : ‘ The ship was a 
foreign ship, and she was sunk by foreigners far from the English coast, 
and so out of the jurisdiction of our courts. But the conspiracy in this 
country to commit the offence is criminal by our law. And this case does 
not raise the point which arose in R. v. Bernard, 1 F. & F. 240 (o), as 
to a conspiracy limited to a criminal offence to be committed abroad. 
For here, if the prisoner was party to the conspiracy at all, it was not 
so limited ; for it was clearly contemplated that the ship might be 
destroyed off the bar at Ramsgate, which would be within the jurisdie 
tion. The offence of conspiracy would be committed by any persons 
conspiring together to commit an unlawful act to the prejudice or 
injury of others, if the conspiracy was in this country, ' the
overt acts were abroad. . . . The question is, was it agreed by and 
between the prisoner and any other person at Ramsgate that the ship 
should be destroyed, whether at sea or in port ? ’ (p)

In an indictment for conspiracy the venue should be laid where 
the conspiracy was, and not where the result of such conspiracy was 
put in execution (</). But there seems to be no reason why the crime 
of conspiracy, amounting only to a misdemeanor, may not be tried, 
wherever one distinct overt act of conspiracy is in fact committed, as 
well as the crime of high treason, in compassing and imagining the 
King’s death, or in conspiring to levy war (r). So in R. v. Quinn (#), 
Fitzgibbon, L.J., said : * Some one or more of the people who had the 
common intention must entertain or manifest it by something done 
within the venue, and they are entitled to be tried in any of the 
counties where that had taken place.’ And in R. v. Bowes (<), 
the trial proceeded upon this principle ; and, though no proof of actual 
conspiracy, embracing all the several conspirators in Middlesex, where 
the trial took place, was attempted to be given, and though the individual 
acts of some of the conspirators were wholly confined to other counties 
than Middlesex, yet the conspiracy as against all having been proved, 
from the community of criminal purpose, and by their joint co-operation 
in forwarding the objects of it, in different places and counties, the locality 
required for the purpose of trial was held to be satisfied by overt acts,

(«) Vide 8 St. Tr. (N. S.) 887.
(p) See It. r. Boulton, 12 Cox, 87, aa to 

putting in evidence acta done outside the 
jurisdiction.

(Ç) R Beet [1705], 1 Salk. 174 ; 2 Ld. 
Ray in. IIH7 ; ti Mod. 185.

V") R* v. Brisae, 4 East, 1(14, ante, p. 03.

In this case the conspiracy was on the high 
seas or in Shetland, to fabricate vouchers 
for stores, which in pursuance of the con­
spiracy were transmitted to Middlesex, and 
there delivered with fraudulent intent.

(*) 11808] 19 Cox. 78 (Ir.).
(<) Cited in K. v. Brisae, 4 East. 104, 171.

3204
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done by some of them, in prosecution of the conspiracy in the county 
where the trial was had.

By the Quarter Sessions Act, 1842 (5 & 6 Viet. c. 38), s. 1, ‘ neither 
the justices of the peace acting in and for any county, riding, division, 
or liberty, nor the recorder of any borough, shall, at any session of the 
peace, or at any adjournment thereof, try any person or persons, for 
(inter alia) unlawful combinations and conspiracies, except conspiracies 
or combinations to commit any offence which such justices or recorder 
respectively have or has jurisdiction to try when committed by one 
person ’ (iz).

To a count alleging that the prisoners conspired, by divers false pre­
tences, against the form of the statute in that case made and provided, to 
defraud the prosecutor of his money it was objected that the facts ought to 
have been set out so as to shew that the offence intended to be committed 
was within the jurisdiction of the sessions, by whom the indictment had 
been tried. It was held (after verdict) that the jury must be taken to 
have found the accused guilty of conspiracy to defraud by such false 
pretences as were cognisable by a Court of Quarter Sessions (v).

In R. v. King (w) the Court refused to change the venue in an indictment 
for a conspiracy to destroy foxes and other vermin, on the ground that 
the persons who were likely to serve on the jury to try the indictment 
were much addicted to fox-hunting.

Indictment.—Indictments for conspiracy are subject to the provisions 
of the Vexatious Indictments Act, 1859 (22 & 23 Viet. c. 17), as amended in 
1807 (30 & 31 Viet. c. 35) (ww). The technical averment of the agreement 
and conspiracy, generally used in the indictment, charges that the defend­
ants ‘ did conspire, combine, confederate, and agree together ’ ; but it 
is said that other words of the same import seem to be equally proper (x). 
To the counts for a conspiracy may be joined counts for such other 
misdemeanors as the circumstances of the case may seem to require (y).

But the Court may, if the joinder embarrasses the defendants, sever 
the trials of the counts or of the defendants (z), or put the prosecution 
to election which count they will proceed. Thus, where an indictment 
contained counts for a conspiracy and counts for libel, and there was 
no evidence to affect one of the two defendants as to the libel ; 
Coleridge, J., at the close of the case for the prosecution, put the 
prosecutor to elect upon which charge he would proceed (a).

In R. v. Warren (b), an indictment for a long firm conspiracy con­
tained, besides a general count for conspiracy between all the defendants, 
a series of counts charging other conspiracies between two or more of 
the defendants. Bosanquet, Common Serjeant, quashed the several 
counts, being of opinion that it was unfair to the defendants, and embar-

(u) In It. v. Itispal, 3 Burr. 1320 ; 
1 W. Bl. 308, conspiracy was described 
as a trespass against the peace indictable 
at quarter sessions. Cf. R. V. Edwards 
|17241, 8 Mod. 320 ; 2 Str. 707; 2 Seas. 
Vas. 83».

(ij I .at ham v. R„ 5 B. & 8. 636.
(te) 2 Chit. (K.B.) 217.
(ww) Pont, Bk. xii. e. i.

(z) 3 Chit. Or. L. 1143. See R. r. Hump, 
ante, p. 1»4.

(y) Sec R. v. Johnson, 3 M. & S. 660, 
Ellenborough, C.J.

(z) R. t>. Ahcarnc [1862], 2 Ir. C. L 
Hep. 381.

(«) It. r. Murphy, 8 C. & P. 207.
(fc) 71 J. P. Rep. 506 ; 147 (tint. <>. Ct. 

Sess. Pap. 1023.
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passing to the Court and jury, to throw different crimes upon the accused 
separately, after giving evidence of a general conspiracy between them 
all. In it. r. Perryman (c), A. T. Lawrence, J., explained this ruling 
as meaning that, where separate and independent conspiracies were 
charged, they should not be included in one indictment, but that it did 
not preclude the inclusion in one indictment in cases where a conspiracy 
was formed, and other persons later came in and joined in an existing 
conspiracy.

Though it is usual first to state the conspiracy, and then to aver 
that in pursuance of it certain overt acts were done, it is sufficient to 
state the conspiring alone (d). Where the conspiracy is to commit a 
criminal offence it is not necessary to state the means by which the 
object was to be effected, as the conspiracy may be complete before the 
means to be used are taken into consideration. Thus in If. v. Gill (c), 
an indictment for conspiring by divers false pretences and subtle means 
and devices to get money from J. 8., and cheat him thereof, is not objec­
tionable on the ground that it is too general, or does not sufficiently 
show the corpus delicti, or specify any overt act. So a count alleging 
that the defendants ‘ unlawfully, fraudulently, and deceitfully did 
combine, conspire, confederate, and agree together by divers false pre­
tences and subtle means and devices to obtain and acquire to themselves 
from one G. W. F. divers large sums of money of the monies of the said 
G. W. F., and to cheat and defraud him thereof,’ has been held good ( / ). 
So R. v. Gompertz (7), where a count alleged that the defendants unlaw­
fully, falsely, fraudulently, and deceitfully did conspire, combine, con­
federate, and agree together, by divers false pretences and indirect 
means, to cheat and defraud the prosecutor of his monies, the Court of 
Queen’s Bench held that this count was good, on the authority of R. v. 
Gill (supra), and in Sydserff v. R. (h). So where a count alleged that 
the defendants ‘ unlawfully, fraudulently, and deceitfully did conspire, 
combine, confederate, and agree together to cheat and defraud ’ the 
prosecutor ‘ of his goods and chattels ; ’ upon error in the Exchequer 
Chamber it was held that this case was not distinguishable from R. v. 
Gill, and that the count was good (/<).

Where the alleged conspiracy is to effect objects made unlawful by 
statute it is sufficient to follow the terms of the statute. But as a general 
rule where the conspiracy is not to commit an offence, but to do an unlaw­
ful act or a lawful act by unlawful means the indictment must, it is said, 
allege the doing of the unlawful act or the use of the unlawful means, or 
it will be insufficient (*').

A count alleged that C. C. died possessed of certain East India stock, 
and that the defendants conspired, &e., by divers false, fraudulent, 
and unlawful ways, means, and contrivances, and by false pretences

(r) Cent. Crim. Ct., Nov. 0, 1907. 42 
L. .1. (Newsp.) 083.

(d) R. ». Best, 2 Ld. Rayro. 1107 ; 1 Salk. 
174; 3 Chit. Cr. L. 1143. Poulterers’ case, 
9 Co. Rep. 55. R. v. Kimberly, 1 Lev. 62. 
R. r. Starling, 1 Lev. 125.

(f) 2 B. & Aid. 204.
(/) R. ». Kcnrick, 5 Q.B. 49.

(g) 9 Q.B. 824. It appears from this 
case that R. ». Biers, 1 A. & E. 327, has 
never been considered as overruling R. ». 
Uill. R. v. Biers was also discussed in 
Svdserff ». R., 11 Q.B. 245.

(A) 11 Q.B. 245. Cf. R. ». Seward, 1 A. 
& E. 700.

(•) R. ». Rowlands. 17 Q.B. 071.
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and false swearing, unlawfully, &c., to obtain the means and power 
to and for S. P. of transferring and disposing of the said stock ; and that 
in pursuance of the said conspiracy the defendants afterwards caused a 
certain false deposition, purporting to have been made on oath by S. P. 
as one of the lawful children of the said C. C., wherein S. P. falsely stated 
t hat the widow of the said S. P. died without having taken upon her 
letters of administration of his goods, to be exhibited in the Prerogative 
Court of Canterbury ; and did t hen fraudulently procure letters of admin 
istration to be issued of the goods of C. C. to S. P., as one of the lawful 
children of C. C. After alleging two other overt acts of a similar kind, 
the count alleged that the defendants presented such letters of adminis­
tration to the East India Company, and did, by such false ways, &c., false 
pretences and false swearing, fraudulently obtain the means and power 
to and for S. P. of transferring and disposing of the stock ; and that 
S. P. did transfer and dispose of the said stock, &c., with intent to de­
fraud the widow of C. C. It was objected (1) that the conspiracy as 
alleged did not amount to any offence, as no legal meaning could be 
ascribed to obtaining ‘ the means and power ’ of doing an act : (2) 
that the person intended to be defrauded ought to have been shewn 
with more certainty : (3) that it ought to have been stated to whom 
the stock belonged. But the Court held that the statement of the 
means used for effecting the object of the conspiracy was so interwoven 
with the charge of conspiracy as to shew on the face of the count an 
unlawful conspiracy. But if that, were not so, the overt acts shewed 
an indictable misdemeanor (/).

Where the indictment is for conspiring to obtain property by ‘ false 
pretences ’ these words are not construed in the technical sense in which 
they are used in indictments for obtaining by false pretences (Â), nor 
is it necessary under such a count to prove a statutory false pretence (/), 
that the prosecutor was innocent of the crime imputed to him by the 
conspirators (m). Where the conspiracy is to accuse falsely of crime, the 
indictment need not aver the innocence of the prosecutor, the principle 
being that innocence must be intended until the contrary appears (n). In a 
case of a conspiracy to chargea person with being the father of a bastard 
child, it was held unnecessary to aver that the prosecutor was not the father. 
The words of the indictment were ‘ did falsely conspire falsely to charge,’ 
&c. ; but even without those words the indictment was held sufficient, it 
being deemed unnecessary to state that the charge was false, or that the 
child was likely to become chargeable, &c. (o). And an indictment for a

(/) Wright r. It.. 14 Q.B. 148, affirmed 
ibid. 180, on the authority of Sydserff r. It., 
*iipro. The indictment contained several 
other counts, varying the intent to defraud, 
and omitting some of the overt acts. The 
seventh count alleged that H. M. C. was 
entitled to the stock, and that the defend­
ants conspired by false, &c., and unlawful 
ways and means, ami by false pretences, 
unlawfully to obtain the means and power 
to ami for S. P. of transferring and dispo­
sing of the said stock. The eleventh count 
stated that the defendants unlawfully con­

spired by false, &c., and unlawful pretences, 
&c., to obtain and get into their possession 
of and from one S. B. divers large sums of 
money with intent to defraud S. B. The 
Court of Queen’s Bench arrested the judg­
ment on these counts.

(k) R. r. Hudson, Boll, 283, ante, p. Hi7. 
(/) R. v. Whitehouse, li Cox, .‘18, Platt, B. 
(m) R. i'. Kinnersley, 1 Str. 1113.
(«) R. r. Best. I Salk. 174 ; 2 Ivl. Raym. 

1187.
(o) R. r. Best, 2 Ld. Raym. 1187.
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conspiracy was hold good, although it was not alleged in the charge itself 
that the defendants conspired falsely to indict the prosecutor, and although 
it did not appear of what particular crime or o ffence they conspired to indict 
him, but only in general that the defendants did wickedly and maliciously 
conspire to indict and prosecute the prosecutor for a capital crime (p).

Where the act conspired to be done is in itself illegal (i.e., either 
wrongful or criminal), it is not necessary to state the means by which 
the conspiracy was effected. Thus where an indictment charged that 
the defendants conspired together by indirect means to prevent one 
H. 13. from exercising the trade of a tailor, and it was contended that 
it should have stated the fact on which the conspiracy was founded,— 
the means used for the purpose; Lord Mansfield, C.J., said : ‘The con­
spiracy is stated and its object ; it is not necessary that any means should 
be stated ; ’ and Huiler, J., said : ‘ If there be any objection it is that 
the indictment states too much ; it would have been good certainly 
if it had not added “ by indirect means,” and that will not make it bad ’ (g). 
And where an indictment charged that the defendants conspired, by 
divers false pretences and subtle means and devices, to obtain from A. 
divers large sums of money, and to cheat and defraud him thereof ; 
it was held that the gist of the offence being the conspiracy, it was quite 
sufficient to state that fact, and its object, and not necessary to set out 
the specific pretences. Bayley, J., said : ‘ That when parties had once 
agreed to cheat a particular person of his monies, although they might 
not then have fixed on any means for that purpose, the offence of con­
spiracy was cor " c ’ (r). But where the act only becomes illegal from 
the means used to effect it, the illegality of it should be explained 
by proper statements, as in the cases which have been cited of 
conspiracies to marry paupers (s).

In the indictment in O’Connell v. R. (t), the sixth count alleged that the 
defendants unlawfully and seditiously intending, by means of intimida­
tion and the demonstration of great physical force, to procure and effect 
changes to be made in the government, laws, and constitution, unlawfully 
and sedit iously did conspire, &c., to cause, and procure, &c., divers subjects 
of the Queen to meet and assemble together in large numbers, at various 
times and at different places in Ireland, for the unlawful and seditious 
purpose of obtaining, by means of intimidation to be thereby caused, 
and by means of the exhibition and demonstration of great physical 
force at such assemblies and meetings, changes in the government, laws,

(/») It. r. Spragg, 2 Huit. 993. Of thi.sca.si», 
Tindal, C.J., in It. v. King, 7 Q.B. 782, said : 
* The point decided in that case appears to 
have been merely this, that, in an indict­
ment for a conspiracy, though the conspi­
racy be insufficiently charged, yet if the 
rest of the indictment contains a good 
charge of a misdemeanor, the indictment is 
good. Lord Mansticld distinguishes be­
tween the allegation of the unexecuted 
conspiracy to prefer an indictment, as to 
the sufficiency of which he gave no opinion, 
and that of the actual preferring of the in­
dictment maliciously and without probable 
cause, which lie calls a completed conspi­

racy actually carried into execution ; and 
this he holds to be clearly sufficient, and no 
doubt it was so ; for, rejecting the aver­
ment of the unexecuted conspiracy, the 
indictment undoubtedly contained a com­
plete description of a common-law misde­
meanor."

(q) It. r. Ecoles, 13 East, 230n.
(r) R. V. (Jill, 2 B. à Aid. 204. In It. r. 

Parker, 3 Q.B. 292, Williams, J., said : 1 It 
has been always thought that in It. r. Clll 
the extreme of laxity was allowed."

(*) Anlr, p. 150, and see It. v. Steward, 
1 A. & E. 701».

(I) 11 VI. & F. 155 ; 5 St. Tr. (X. 8.1 I.

5
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and constitution, &c. The seventh count was like the sixth, with the 
addition, ‘ and especially, by the means aforesaid, to bring about and 
accomplish a dissolution of the legislative union now subsisting between 
Great Britain and Ireland.’ Tindal, L.J., in giving to the House of Lords 
the opinions of the consulted judges, said : 1 With respect, however, to 
the sixth and seventh counts, we all concur in opinion that they do not 
state the illegal purpose and design of the agreement entered into between 
the defendants with such proper and sufficient certainty as to lead to the 
necessary conclusion that it was an agreement to do an act in violation of 
the law. Each of those two counts does in substance state the agree­
ment of defendants to have been “ to cause and procure divers subjects 
to meet together in large numbers, for the unlawful and seditious purpose 
of obtaining, by means of the intimidation to be thereby caused, and by 
means of the exhibition and demonstration of great physical force at 
such meetings, changes in the government, laws, and constitution of the 
realm.” Now, though it may be inferred from this statement, that the 
object of the defendants was probably illegal, yet it does not appear to 
us to be so alleged with sufficient certainty. The word “ intimidation ” is 
not a technical word ; it is not vocabtdum artis, having a necessary 
meaning in a bad sense ; it is a word in common use, employed on this 
occasion in its popular sense ; and in order to give it any force, it ought 
at least to appear from the context what species of fear was intended, 
or upon whom such fear was intended to operate. But these counts 
contain no intimation whatever upon what persons this intimidation was 
intended to operate ; it is left in complete uncertainty whether the 
intimidation was directed against the peaceable inhabitants of the sur­
rounding places, against the subjects of the Queen dwelling in Ireland 
in general, against persons in the exercise of public authority there, or 
even against the legislature of the realm. Again, the mere allegation 
that these changes were to be obtained by the exhibition and demonstra­
tion of physical force, without any allegation that such force was to be 
used, or threatened to be used, seems to us to mean no more than the mere 
display of numbers, and consequently to carry the matter no further.’

In an indictment for conspiring to pervert the course of justice by 
producing in evidence a false certificate of a justice of peace, it was held 
unnecessary to set forth that the defendants knew at the time of the 
conspiracy that the contents of the certificate were false, on the ground 
that it is criminal for persons with intent to obstruct the course of justice 
to conspire to state a fact as true, which they do not know to be true ; 
and that the defendants were bound to have known that the fact was 
true which they agreed to certify as such (?t).

The question with respect to the sufficiency of an indictment for 
conspiracy is whether the counts are framed with sufficient certainty, 
with respect to the substance of the charge of conspiracy ; for if 
any such counts are framed in so loose, uncertain, or inapt a manner, 
that the defendants might have availed themselves of the insufficiency

(u) R. v. Mawbcy, 0 T. R. (519. Ante, 
p. llil. Lawrence, .1., Raid that it waa not 
unlike the caHe of perjury where a man 
swears to a particular fact without knowing

at the time whether the fact be true or 
false ; which is as much perjury as if he 
knew the fact to be false, and equally 
indictable. Vide /xtst, p. -170.
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of the indictment upon demurrer, there was nothing to prevent them 
from taking the same advantage of the objection by appeal, or case 
stated, except where the defect is such as would be cured by verdict (v).

Particularity. -The Court refused to quash on motion an indictment 
charging the defendants with conspiring ‘ to defraud J. W. of divers 
goods, and in pursuance of that conspiracy defrauding him of divers 
goods, to wit, of the value of £100 ’ ; on the ground that the gist of the 
indictment was the conspiracy, and that there might be so much uncer­
tainty in the transaction, which was the subject of the indictment, that 
the allegation could not be made with greater certainty, as the conspiracy 
might be to defraud the prosecutor, not of any particular goods, but of 
any goods the prisoner could get hold of (w).

In R. v. de Berenger (x), it was held that an indictment which alleged 
an intention to injure the subjects who should purchase public funds on 
a particular day was good ; for it followed from the nature of the charge 
that the persons could not be named, because the charge was of con­
spiracy on a previous day to raise the funds on a future day, so that it was 
uncertain who would be the purchasers ; and the offence being to raise 
the funds on a future day, its object was to injure all those who should 
become purchasers on that day, and not some individuals in particular (z).

So where a count stated that the defendants conspired to defraud 
divers of Her Majesty's subjects, who should bargain with the defendants 
for the sale of goods of the said subjects without making payment for the 
same, with intent to acquire to the said defendants divers sums of money; 
it was held that it was no valid objection that the count did not state 
what particular creditors the defendants meant to defraud ; for if the 
offence went no further than the conspiracy, it could not be known what 
particular persons fell into the snare. But the count was held defective 
for not stating with sufficient particularity what the defendants con­
spired to do ; for obtaining goods without making payment was not 
necessarily a fraud, as the words of the indictment might apply to the 
obtaining goods to sell on commission (//). The second count alleged 
that the defendants being 4 indebted to divers persons in large sums of 
money,’ conspired to defraud the said creditors of the defendants of 
payment of their said debts, and in pursuance of the said conspiracy 
unlawfully did execute a certain false and fraudulent deed of bargain 
and sale and assignment of certain fixtures, stock in trade, and goodwill, 
of great value, belonging to the said defendants, from two of themselves 
to the third, for divers false and fraudulent considerations, with intent 
thereby to procure to the said defendants divers sums of money and 
other emoluments. This count was held bad because it did not state 
in what respect the deed was false and fraudulent, and therefore the

(v) O’Connell v. It., 11 Cl. & F. 105, per 
TimUl, C.J., A St. Tr. (N. S.) 1. The law 
lords concurred in this opinion. Writs of 
error, referred to in that case, arc abolished 
in England. See pout, Bk. xii. c. ii.1 Plead­
ing ’ : c. iv. 1 Appeal.’

(w) Anon. 1181V], 1 Chit. (K.B.) 098. In 
It. v. Parker, post, p. 180, it was said that 
the objection in this case was that the par­

ticular goods wore not specified, and 
probably only so much as shewed that was 
stated in the report. In an indictment for 
larceny the goods stolen must be specified, 
post, Vol. ii. p. 1290.

(z) .1 M. & 8. 08, ante, p. 170.
(»/) It. v. Peck, 9 A. 8i E. 080. Peck V. 

R„ 8 L J. M. C. 22.
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('ourt had only the prosecutor’s general opinion upon this point, not the 
facts on which it was founded (z).

An indictment alleged that an issue in an action between H. B. and 
G. C. was tried, and that the plaintiff recovered a verdict for £17, and 
that the judge certified that execution ought to issue forthwith, and that 
the defendants ‘ did conspire falsely and fraudulently to cheat and 
defraud the said H. B. of the fruits and advantages of the said verdict 
and certificate.’ Denman, C.J., held the indictment bad, as the 
allegation was too general, and did not convey any specific idea which 
the mind could lay hold of, to determine whether any unlawful act had 
been done or attempted, and because the terms used did not import in 
what manner the plaintiff was to be deprived of the fruits and advantages 
of his verdict, and it was not even alleged that the verdiet would lead to 
any fruits and advantages (a). Where a count for conspiracy is framed 
in a general form in accordance with the rule in R. v. Gill, the Court may 
make an order for particulars giving such information as would be given 
in a special count, even though the details are contained in the depositions 
taken at the preliminary inquiry (6).

In the British Bank case an order had been made on the first day of 
the trial that, particulars of Cameron's debt, which was stated to be 
£36,000, should be delivered to him ; and it was objected that until the 
particulars had been given that case could not be gone into. It was 
answered that Cameron had had access to the accounts for some months : 
and Campbell, C.J., ruled that the Crown could not be precluded from 
giving evidence on that part pf the case (c).

Where an indictment charged a conspiracy between the defendants 
and divers other persons, not adding ‘to the jurors unknown,’ the 
prosecution were ordered to give the names of such persons (d).

The particulars need not state the specific acts the defendants are 
charged with having done, or the times or places at which such acts are 
alleged to have taken place. But where a count alleges overt acts, the 
Court will not order particulars to be delivered, where there is no affidavit 
on the part of the defendant that he has no knowledge of the overt acts 
charged, and does not possess sufficient information to enable him to 
meet them. The particulars may be ordered to be given forthwith, 
so as to avoid the necessity of adjourning the trial (c).

In R. v. Parker (/), the first count alleged that the defendants, 
intending to cheat and defraud divers of the subjects of the Queen of their 
goods, &c., unlawfully conspired bv divers false pretences to obtain from

(z) R. r. Peck, eupra.
(а) R. v. Richardson, 1 M. & Rob. 402.
(б) R. r. Hamilton, 7 C. & P. 448, Little- 

Hale, J., after consulting several of the other 
judges. R. v. Rycroft, »> Cox, 7». Williams, 
.1. R. v. Probert, Dears. 32 (a); Arehb. 
C'r. PI. (23rd ed.), 70. ‘In Anon. 1 Chit. 
(K.B.), 098, the Court refused to order such 
particulars to be given on motion, but inti­
mated that the correct course was to apply 
to the prosecutor to give some information 
as to the particulars upon which he meant, 
to rely in support of the indictment, and if

he refused, then an application might be 
made to postpone the trial in order that 
the question might be more maturely dis­
cussed. From which it is to be inferred 
that the motion had been made without 
any previous application for particulars to 
the prosecutor.* C. 8. (!.

(r) R. v. Ntapylton, 8 Cox, (19.
(-/I It. v. Kedaik, I F. â F. 218.
(. ) R. v. Perrin |I908j, 78 J. p. lit ; 

24 T. L It. 487. Walton. .1.
(/) 3 Q.B. 292; II !.. J. M. C. 102.
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divers of the subjects, &c., then carrying on business in the City of London, 
to wit, T. T. and D. L., warehousemen and copartners, and E. F. and 
R. F., cotton yarn manufacturers and copartners, &c., divers goods of 
great value, to wit, &c., and to cheat and defraud the said liege subjects 
of the said goods. The count then set out several overt acts as to 
obtaining goods from the parties above named, and concluded by averring 
that the defendants did by the means aforesaid obtain from the said 
T. T. and I). L., and E. F. and R. F., &c., the goods aforesaid, and did 
cheat and defraud them thereof. The second count was similar, but did 
not state the overt acts. The third count stated the conspiracy to be to 
cause it to be believed that one of the defendants, who was then an 
uncertificated bankrupt, was not B. P., but J. P., and that he carried on 
an extensive shipping business, and was a man of large property, and had 
a large capital in the business, and by means of the said belief to obtain 
from divers liege subjects (not naming them) divers goods, wares, and 
merchandise, and to cheat and defraud the said liege subjects of the said 
goods. &e. The fourth count charged that the defendants unlawfully 
combined by divers false pretences to obtain from divers liege subjects 
(not naming them) divers other goods of great value, and to cheat and 
defraud the said liege subjects of the said goods, &c. The defendants 
having been convicted, judgment was arrested on the ground that the 
indictment was bad for not stating to whom the goods belonged, it being 
consistent with the statements in the indictment that the goods belonged 
to the defendants. The Court said that where the object charged was a 
conspiracy to obtain from certain persons named divers goods, and to 
cheat and defraud them of the same, and they were obtained, and the 
parties defrauded, no precedent was to be found to shew that an indict­
ment was good which omitted to state whose the goods were. The first 
count, therefore, was imperfect, and the objection applied more strongly 
to the fourth count, where the conspiracy charged was to obtain divers 
goods and to cheat and defraud certain persons named, not with intent to 
cheat and defraud them of the same, though perhaps that would have 
made no difference. As there was no statement to whom the goods 
belonged, the charge did not, in the view of the Court, of necessity, import 
any offence, as it was consistent with an attempt by the defendants 
to obtain by some means their own goods unlawfully detained from 
them ; and to hold that the use of the words ‘ to cheat and defraud * 
necessarily implied that the goods belonged to the parties who were 
stated to be defrauded, would be letting in a generality, which was not 
shewn ever to be allowed (#7).

(g) Sec R. r. Bullock, Dears. 053. Al­
though there appeal's at first sight to liu 
some little discrepancy in the cases upon 
this point, perhaps they are not irrecon­
cilable. The correct distinction to lie 
drawn from them appears to be this, that 
where there has been merely a conspiracy 
for a particular purpose (e.g.. to raise the 
funds), and such conspiracy has not been 
carried into execution, an indictment in 
general terms will lie sufficient ; but where 
there has not only been a conspiracy, hut 
such conspiracy has been carried into effect.

there the indictment ought to specify pre­
cisely what has been effected, as the parties 
injured, the property obtained, and to 
whom it belonged. The reason of such a 
distinction is that in the one case it is im­
practicable to state with minuteness what 
never was carried beyond the intention, 
whereas in the other case what was actually 
effected may easily be stated. The ease 
may be compared to the cases of burglary 
with intent to steal, and burglary accom­
panied by an actual stealing ; in the former 
it is sufficient to state that the prisoner
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In an indictment for obtaining property by false pretences, it is not 
necessary to state to whom the property belongs (It), and it is submitted 
that it is not necessary to have greater particularity in indictments for 
conspiracy to obtain by false pretences (t).

In R. v. Blake (/"), a count alleged that the defendants did unlawfully 
combine, conspire, confederate, and agree together to cause and procure 
certain goods, in respect whereof certain duties of customs were due and 
payable to the Queen, to be taken away from the port of London and 
delivered to the respective owners thereof without payment to the Queen 
of a great part of the duties of customs payable thereon with intent to 
defraud the Queen in her revenue of the customs. A motion was made 
to arrest judgment on the ground that the count was insufficient, because 
no description of the goods was given, by which it could be judged whether 
the goods were liable to duty. But the Court held that it was not neces­
sary to specify the goods ; that it was matter of evidence what the goods 
were to which the conspiracy related ; that the parties might have 
conspired without knowing what they were ; and that they might have 
laid their heads together to cheat the Queen of whatever customable 
goods they could pass.

In R. v. King (k), a count alleged that W. II. King, E. A. Birch, and 
A. 1). Phillips, did ‘ unlawfully combine, conspire, confederate and agree 
together to cheat and defraud certain liege subjects of our Lady the 
Queen, being tradesmen, of divers large quantities of their goods and 
chattels : ’ and that B., in pursuance of the said conspiracy, did fraudu­
lently order and obtain upon credit from XV. A. XV. and C. W. divers 
goods, &c., belonging to the said XV. A. XV. and (.'. XV. ; from F. B. and 
W. ,1.. divers goods, &c., belonging to the said F. B. and XV. J. ; and 
from divers other tradesmen whoso names are to the jurors unknown, 
divers other goods, &c., belonging to the said last mentioned persons ; 
and that E. A. B., ‘ in further pursuance of the said conspiracy,’ and in
brokv and entered the house with intent to 
steal the goods (without describing them) 
of one A. B. ; and in the latter the goods 
stolen must be particularised. So where a 
conspiracy has been detected before it is 
carried into execution so far as to ascertain 
the parties intended to be injured by it, an 
indictment woidd be good without naming 
such parties. R. r.dc Bcrenger, ante, p. 170. 
But where the conspiracy had proceeded 
so far as to lix the parties intended to bo 
injured, such parties should bo expressly 
named, and if the object was to defraud 
them of thi ir goods, or their goods had been 
actually obtained thereby, the indictment 
should state in the one case the intent to 
defraud them of their goods, and in the 
other that they were defrauded of their 
goods. This position has been fully borne 
out by It. v. King, infra. It may, perhaps, 
admit of some doubt whether the possibility 
of the goods belonging to the defendants 
in the principal case necessarily rendered 
the indictment f ail ; for as a party may be 
guilty of larceny in stealing his own goods, 
there seems no reason why parties who

conspired to obtain their own goods from 
another, and thereby to cheat and defraud 
him, under such circumstances as did not 
amount to larceny, should not be indictable 
for a conspiracy. The better ground to 
rest the decision upon would seem to be 
that the indictment did not adopt such a 
degree of particularity as the facts enabled 
the prosecutor to do, and the rules of 
criminal pleading require to bo adopted 
where it is practicable. C. S. Cl.

(h) 24 & 25 Viet. o. 00, a. 88, post, Vol. ii. 
p. 1514.

(•') But in White v. R., 13 Cox, 318, 
C. C. It. (Ir.), the contrary scorns to have 
been held.

O') 0 Q.B. 120. Cf. R. r. ltiapal, 3 Burr. 
1320. All the reasoning in the judgment 
of the Exchequer Chamber in It. r. King, 
infra, tends to shew that this decision was 
wrong, as the goods had been imported and 
clearly ascertained. The terms 4 a great 
part of the duties of customs ’ seem very 
objectionable.

H) 7 Q.B. 782.
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order that the said goods might be taken in execution as hereinafter 
mentioned, did order the said goods to be delivered at her house ; and that 
the said goods were so delivered, and no payment made for the said goods 
by any of the defendants at any time ; and that, ‘ in further pursuance 
of the said conspiracy,’ the said E. A. B. did procure the said goods to 
remain in her house until they were taken in execution as hereinafter 
mentioned, and that the defendants, ‘ in further pursuance of the said 
conspiracy,’ did falsely and fraudulently pretend that certain debts 
were due from the said E. A. B. to the said W. H. K. and A. D. P. respec­
tively, and that the said W. H. K. and A. D. P., ‘ in further pursuance 
of the said conspiracy, and in order to obtain payment of such false and 
fictitious debts,’ did commence by collusion with the said E. A. B. separate 
actions against the said E. A. B. And that afterwards, ‘ in further 
pursuance of the said conspiracy,’ judgments were collusively signed by 
the said VV. A. K. and A. I). P. in each of the said actions for want of a 
plea. And that afterwards, ‘ in further pursuance of the said conspiracy, 
writs of fieri facias were collusively sued out upon the said judgments ; 
by virtue of which writs the said goods were, before the expiration 
of the said respective times of credit, taken in execution and sold 
in due course of law to satisfy the fictitious debts falsely and fraudulently 
alleged to be due from the said E. A. B. And so the jurors aforesaid 
find that the defendants, in manner and by the means aforesaid, unlaw­
fully did cheat and defraud the said W. A. W. and C. W., F. B. and W. J., 
&c., of their said goods ’ (/). A conviction on this indictment was quashed 
in the Exchequer Chamber. Tindal, C.J., in delivering the judgment 
of the Court, said : ‘ The charge is that the defendants conspired to cheat 
and defraud divers liege subjects, being tradesmen, of their goods, &c. ; 
and the objection is that these persons should have been designated by 
their Christian and surnames, or an excuse given, such as that their names 
are to the jurors unknown ; because this allegation imports that the 
intention of the conspirators was to cheat certain definite individuals, 
who must always be described by name, or a reason given why they are 
not ; and if the conspiracy was to cheat indefinite individuals, as for 
instance those whom they should afterwards deal with, or afterwards 
fix upon, it ought to have been described in appropriate terms, shewing 
that the objects of the conspiracy were, at the time of making it, unascer­
tained, as was in fact done in the case of It. v. de Berenger (m), and It. v. 
Peck (n) ; and it was argued that if, on the trial of this indictment, it 
had appeared that the intention was not to cheat certain definite indi­
viduals, but such as the conspirators should afterwards trade with or 
select, they would have been entitled to an acquittal ; and we all agree 
in this view of the case, and think that the reasons assigned against the 
validity of this part of the indictment are correct. But then it was 
urged on the part of the Crown that this defect in the allegation of the 
conspiracy was cured by referring to the whole of the indictment, the 
part stating the overt acts as well as that stating the conspiracy ; and 
K. v. Hpragg (o) was cited as an authority that the whole ought to be

(/) The indictment is set out in It. v. («) 1) A. A E. 118(5, ante, p. 18f>. 
Whitohouse, (5 Cox, 46n. (o) 2 Burr. 093. Soc mile, p. 183, note

(to) 3 M. & S. (57, ante, p. 170. (p), for the remarks on this ease.
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read together. Hut if we examine the allegations in this indictment, 
there is no sufficient description of any act done after the conspiracy 
which amounts to a misdemeanor at common law. None of the overt 
acts are shewn by proper averments to be indictable. The obtaining 
goods, for instance, from certain named individuals upon credit, without 
any averment of the use of false tokens, is not an indictable misdemeanor ; 
and if it is said that because it is averred to have been done in pursuance 
of the conspiracy before mentioned, it must be taken to be equivalent to 
an averment that the conspiracy was to cheat the named individuals of 
their goods, the answer is, first, that it does not necessarily follow, because 
the goods were obtained in pursuance of the conspiracy to cheat some 
persons, that the conspiracy was to cheat the persons from whom the 
goods were obtained ; they might have been obtained from A. in the 
execution of an ulterior purpose to cheat B. of his goods. And secondly, 
if the averment is to be taken to be equivalent to one that the goods 
were obtained from the named individuals in pursuance of an illegal 
conspiracy to cheat and defraud those named individuals of their goods, 
it would still be defective, as not containing a direct and positive averment 
that the defendants did conspire to cheat and defraud those persons, 
which an indictment for a conspiracy, where the conspiracy is itself the 
crime, ought certainly to contain. The other allegations of what are 
termed overt acts are open to the same objection. In none is there com­
plete description of a common-law misdemeanor independently of the 
conspiracy ; and the allegation of the conspiracy is insufficient, and 
not direct and positive. For these reasons the judgment must be 
reversed ’ (p).

In R. v. Button (r/), a count charged that the defendants were em­
ployed by L. as his servants in the management of the business as a dyer, 
and that it was their duty as such servants to employ the vats and dye 
of L. for his benefit and for dyeing such materials as might belong to 
themselves or be intrusted to them by L. for those purposes, and for no 
other purposes and on no other materials ; and that the defendants un­
lawfully conspired, fraudulently, and without the consent of L., to employ 
the vats and dye in dyeing materials not belonging to themselves and 
not intrusted to them by L., and to obtain thereby to themselves large 
profits, and to deprive L. of the use and benefit of the said vats and dye ; 
and that the defendants, in pursuance of the said conspiracy, wilfully 
and without the consent of L., received into their possession divers large 
quantities of materials, and wilfully and without the consent of L., at his 
expense and with his said vats and dye, dyed the same materials for their 
own profit and benefit. It was objected that the count did not shew 
that the goods which the defendants dyed were not their own, and that 
it appeared by the record that they had permission to dye their own 
goods ; but the count was held good on the ground that it was clear that 
the essential part of the count was the charge of a conspiracy ; so that

(/>) In the argument in the Court of 
Queen’s Bench in this case it was also ob­
jected that the conspiracy ought to have 
been laid to defraud divers tradesmen of 
their goods ‘ rtsi>tdively,' but the Court

held that this was not necessary, ami this 
point does not appear to have been raised 
in the Exchequer Chamber.

(</) 11 Q. B. 029.
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if the evidence proved the conspiracy the count would have been suffi­
ciently proved, even if there was no proof of the overt acts, i.e., that the 
conspiracy was c -rried into effect (r).

Evidence. The existence of a conspiracy is in most cases ‘ a matter 
of inference deduced from criminal (or unlawful) acts done in pursuance 
of a common criminal purpose ’ (#).

The evidence in support of an indictment fora conspiracy is generally 
circumstantial ; and it is not necessary to prove any direct concert, 
or even any meeting of the conspirators, as the actual fact of conspiracy 
may be collected from the collateral circumstances of the case (<). 
Although the common design is the root of the charge, it is not necessary 
to prove that the defendants came together, and actually agreed in 
terms to have the common design, and to pursue it by common means, 
and so to carry it into execution, for in many cases of the most clearly 
established conspiracies there are no means of proving any such thing (v). 
If, therefore, two persons pursue by their acts the same object, often 
by the same means, one performing one part of an act, and the other 
another part of the same act, so as to complete it, with a view to the 
attainment of the common object they were pursuing, the jury are free to 
infer that they have been engaged in a conspiracy to effect that object (w). 
It is not necessary to prove the existence of a conspiracy before giving 
in evidence of the acts of the alleged conspirators, and isolated acts 
may be proved as steps by which the conspiracy itself may be estab­
lished (x). In K. v. Duttield (//), Erie, J., directed the jury that it does 
not " _ once in a thousand times when the offence of conspiracy is

(;•) There was another count similar to 
the above, which was objected to on the 
ground that it did not allege any duty in 
the defendants not to employ the dye for 
their own profit ; but the Court held it 
gootl, us the allegation of the conspiracy 
was sutiivicnt. There was also a question 
as to the conspiracy having merged in the 
felony decided in this ease. But as 14 & 
15 Viet. e. IUU, s. 12, has got rid of all such 
questions it has been omitted. In K. v. 
Ward, 1 Cox, 101, a count alleged that the 
defendants, having in their possession two 
horses, conspired by divers false pretences 
to obtain large sums of money from such 
jH-rsons ns might be desirous of purchasing 
the said horses, and to cheat and defraud 
such persons of such sums of money, and 
that the defendants, in pursuance of the 
said conspiracy, made certain false pre­
tences, which were set out ; and that the 
defendants, in pursuance of the said con­
spiracy, did obtain from W. A. an order for 
the payment of £115 lU,t. It was objected 
that this count was bad, because it did not 
shew that W. A. was one of the persons 
who was desirous of purchasing the horses, 
and therefore he was not shewn to be within 
the objects of the conspiracy. The count 
is said to have been held bad. If correctly 
reported this ruling is clearly erroneous.

The allegation that the defendants did ob­
tain the money from \V. A. * in fnirsuancf 
of the conspiracy ’ is the regular mode of 
connecting the overt act with the con­
spiracy, especially where, as in this ease, 
the overt act could not be foreseen at the 
time when the conspiracy was entered into. 
The overt act. therefore, was well laid. 
But even if it had been otherwise, the count 
was good without it; for the conspiracy 
was clearly well laid ; and where that is 
the ease, an acquittal of the overt act is 
immaterial. It. v. Starling, 1 Lev. 125, 
shews that the overt act is in such a case 
immaterial.

(<#) It. t\ Brisac, 4 East, 1G4, 171, nab . 
p. 53, approved by the consulted judges in 
Mulcahy v. It., L. It. 3 H. L 300, 317. See 
Taylor, Evidence (10th ed.), s. 691.

(0 It. r. Parsons, 1 W. Bl. 392.
(r) It. v. Murphy, 8 (,'. & P. 297, Coleridge, 

.1. It. v. Brittain, 3 Cox, 70. Colt man, .1. 
See the case mentioned in It. r. Parnell. 
14 Cox, 505, where two Irish Americans 
who had fought on different sides in the 
American Civil War and had never met 
were indicted for participation in the Fenian 
conspiracy, a treason felony.

(w) It. v. Murphy, HHjtra, Coleridge, J.
(x) Ford v. Elliott, 4 Ex. 78, AMerson, B.
‘y) 6 Cox, 404.

B^C
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tried that anybody comes before the jury to say that he was present at 
the time when the parties did conspire together, and when they agreed 
to carry out their unlawful purposes ; that species of evidence is hardly 
ever to be adduced before a jury ; but the unlawful conspiracy is to be 
inferred from the conduct of the parties ; and if several men are seen 
taking several steps, all tending towards one obvious purpose, and they 
are seen through a continued portion of time taking steps that lead to 
one end, it is for the jury to say whether those persons had not combined 
together to bring about that end, which their conduct appears so obviously 
adapted to effectuate. In It. v. Cope (z), a husband and wife, and their 
servants, were indicted for conspiring to ruin the trade of the King’s 
card-maker. The evidence against them was, that they had at several 
times given money to his apprentices to put grease into the paste, which 
had spoiled the cards ; but there was no account given that ever more 
than one at a time was present, though it was proved they had all 
given money in their turns ; it was objected that this could not be a 
conspiracy, on the ground that several persons might do the same thing, 
without having any previous communication with each other. But it 
was ruled that the defendants being all of a family, and concerned in 
making of cards, it would amount to evidence of a conspiracy. And it 
seems to have been ruled that a banker who permitted a sum of money 
to be lodged at his house, to be paid over for corruptly procuring an 
appointment under government, might be indicted for conspiring with 
those who were to procure the appointment, and receive the money (a).

The following rule has been suggested with respect to the acts or 
words of one conspirator being evidence against the others. Where 
several persons are proved to have combined together for the same 
illegal purpose, any act done by one of the party, in pursuance of the 
original concerted plan, and with reference to the common object, is in 
the contemplation of law the act of the whole party, and therefore, the 
proof of such act would be evidence against any of the others who were 
engaged in the same conspiracy ; and declarations, made by one of the 
party at the time of doing such illegal act, seem not only to be evidence 
against himself, as tending to determine the quality of the act, but 
against the rest of the party, who are as much responsible as if they had 
themselves done the act. But what one of the party may have been 
heard to say at some other time, as to the share which some of the others 
had in the execution of the common design, or as to the object of the 
conspiracy, is not admissible as evidence to affect them on their trial 
for the same offence (b). And, in general, enough must be proved to 
make a case for the Court, or proof of concert and connection must be 
given, before evidence is admissible of the acts or declarations of any 
person done or made in the absence of the prisoner (c). It is for the 
Court to judge whether such connection has been sufficiently established ;

(z) 1 Str. 144.
(«) It. r. Pollman, 2 Camp. 233.
(6) 1 I’ll ill. Kvid. (7th cd.), 94, 95: 

9th cd. 201. Taylor, Evidence (10th ed.), 
e. 690.

(r) 1 East, P. C. (Mi. 2 Stark. Kvid. 
320, and 1 1’hill. Kvid. 477, citing Queen

Caroline's case, 2 13. & 13. 302. R. v. 
Jacobs, 1 Cox, 173. R. t\ Duflield, 6 (tox, 
404. See R. t*. Gurnc-y, 11 Cox, 414, where 
defendants were indicted for a conspiracy 
to cheat and defraud by means of a false 
prospectus of a public company.
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but when that has been done, the doctrine applies that each party is 
an agent for the others, and that an act done by one in furtherance of 
the unlawful design, is in law the act of all, and that a declaration made 
by one of the parties, at the time of doing such an act, is evidence against 
the others. Thus, where 8. was indicted for treason, and one of the 
overt acts charged was conspiring with J. and others to collect intelli­
gence, and to communicate it to the King’s enemies in France, &c., 
after evidence had been given to connect the prisoner with J. in the 
conspiracy as charged, the Secretary of State for the Foreign department 
was called to prove that a letter of J.’s, containing treasonable inform­
ation, had been transmitted to him from abroad, but in a confidential 
way, which made it impossible for him to divulge by whom it was 
communicated ; and such letter was received in evidence (d). So, after 
evidence had been given of a treasonable conspiracy, in which the prisoner 
was concerned, it was held that papers found in the lodging of a co­
conspirator, at a period subsequent to the apprehension of the prisoner, 
might be read in evidence, upon strong presumptive proof being given 
that the lodgings had not been entered by any one in the interval between 
the apprehension of the prisoner and the finding of the papers, 
although no absolute proof had been given of their existence previous 
to the prisoner’s apprehension (c). But it seems that if such papers 
had not been proved to have been intimately and immediately connected 
with the objects of the conspiracy, they would not have been admis­
sible ; as, in the same case, a paper containing seditious questions 
and answers, found in the possession of a co-conspirator, was 
not read in evidence, the court doubting whether it was sufficiently 
connected by evidence with the object of the conspiracy to render it 
admissible (/).

Every person concerned in any of the criminal parts of the transaction 
alleged as a conspiracy may be found guilty, though there is no evidence 
that such persons joined in concerting the plan, or that they ever met 
the others, and though it is probable they never did, and though some 
of them only join in the latter parts of the transaction, and probably 
did not know of the matter until some of the prior parts of the transaction 
were complete (</). If several persons meet from different motives, and 
then join in effecting one common and illegal object, it is a conspiracy. 
Where, therefore, upon an information for a conspiracy to ruin M., an 
actor, in his profession, it was objected that in support of the prosecution 
evidence should be given of a previous meeting of the parties accused 
for the purpose of confederating to carry their object into execution ; 
Sir James Mansfield, C.J., overruled the objection, saying that if a 
number of persons met together for different purposes, and afterwards 
joined to execute one common purpose to the injury of the person, 
property, profession, or character of a third party, it was a conspiracy,

(<f) R. v. Stone, 0 T. R. 527.
(<•) R. Watson. 2 Stark. (N.P.) 140; 

52 tit. Tr. 1. tive R. v. Mact'afferty, 10 
Oox, 608. it. r. Meaney, lu Cox, 500.

(/) R. r. Watson, su/ira. But it was held 
that if proof were to bo given that the in-

VOL. I.

ht ruinent was to ho used for the purposes of 
the conspiracy, it would clearly bo admis-

(g) R. t\ Loid (Irey, 9 tit. Tr. 127. R. 
Murphy, 8 C. & 1*. 297, < 'oleridge, .1. R. r. 
Parnell, 14 Cox, 508, 515.

O
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and it was not necessary to prove any previous consultation or plan 
among the defendants against the person intended to be injured (A).

It appears to have been held that upon an indictment for a conspiracy, 
where, from the nature of the case, it would be difficult to prove the 
privity of the parties accused, without first, proving the existence of a 
conspiracy, the prosecutor may go into general evidence of its nature, 
before it is brought home to the defendants. The indictment charged 
the defendants, who were journeymen shoemakers, with a conspiracy 
to raise their wages ; and evidence was offered on the part of the prose­
cution of a plan for a combination amongst the journeymen shoemakers, 
formed and printed several years before, regulating their meetings, 
subscriptions, and other matters for their mutual government in for­
warding their designs. This evidence was objected to by counsel for 
the defendant ; but Kenyon, C.J., said, that if a general conspiracy 
existed, general evidence might be given of its nature, and of the conduct 
of its members, so as to implicate men who stood charged witli acting 
upon the terms of it years after those terms had been established, and 
who might reside at a great distance from the place where the general 
plan was carried on ; and he, therefore, permitted a person, who was a 
member of this society, to prove the printed regulations and rules of the 
society, and that he and others acted under them, in execution of the 
conspiracy charged upon the defendants, as evidence introductory to 
the proof that they were members of such society, and equally concerned ; 
but he observed, that it would not be evidence to affect the defendants 
until they were made parties to the same conspiracy (t). And in several 
important cases, evidence has been first given of a general conspiracy 
before any proof of the particular part which the accused parties have 
taken (/).

The prosecutor may either prove the conspiracy, which renders 
the acts of the conspirators admissible in evidence, or he may prove the 
acts of the different persons, and thus prove the conspiracy. Where, 
therefore, a party met, which was joined by the prisoner next day, it 
was held that directions given by one of the party on the day of their 
meeting as to where they were to go and for what purpose, were admis­
sible, and the case was said to fall within R. v. Hunt (3 B. & Aid. 566), 
where evidence of drilling at a different place two days before and hissing 
an obnoxious person was held receivable (k).

But after such general evidence has been received the parties before 
the Court must be affected for their share of it. And mere detached 
declarations and confessions of persons not defendants, not made in 
the prosecution of the object of the conspiracy, seem not to be evidence 
to prove its existence, although consultations for the purpose, and letters

(h) R. v. Leigh or Lee, 1 C. & K. 28n ; 
2 Camp. 372n.; «I M. & <1. 217n.; 2 8lark, 
livid. 324 ; 2 M'Nully, Evid.,034. See R. 
v. Murphy, h v. & r. 287, Coleridge, .).
Vide ante, p. 101.

(«") R. v. Hammond, 2 Esp. 718. Lord 
Kenyon referred to the state trials in 1740, 
where from the nature of the charge it was 
necessary to go into evidence of what was

going on at Manchester, and in France, 
Scotland, and Ireland, at the same time.

(j) Ixjrd Stafford's case, 7 St. Tr. 1218. 
Lord Russell's case, 9 St. Tr. 077. I xml 
Lovat’s case, 18 St. Tr. 030. It. v. Hardy, 
24 St. Tr. 129. R. v. Horne Tooke, 20 St. 
Tr. 1.

(le) R. v. Frost, 9 C. & P. 129, Tindal, 
C.J.. Parke, B., and Williams J.
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written in prosecution of the design, but not sent, are admissible (/). 
The admissibility of the act or declaration of a co-conspirator against 
the party defendant before the court, does not depend on whether such 
co-conspirator is indicted or not, or tried or not with the defendant (m). 
The evidence is admitted on the ground that the act or declaration of 
one is the act or declaration of both when united in one common 
design.

Where the indictment charged the defendants with conspiring to 
cause themselves to be believed persons of large property for the pur­
pose of defrauding tradesmen, evidence was given of their having hired 
a house in a fashionable street, and represented themselves to one trades­
man employed to furnish it as people of large fortune ; and then a witness 
was called to prove that at a different time they had made a similar 
representation to another tradesman. The evidence of this witness 
was objected to on the ground that it was not competent to the prosecutor 
to prove various acts of this kind, and that he was bound to select 
and confine himself to one. But Ellenborough. C.J., said, ‘ This is an 
indictment for a conspiracy to carry on the business of common cheats, 
and cumulative instances are necessary to prove the offence ’ (n). And. 
in a similar case, the same course was allowed as to acts done both in and 
out of the county where the indictment charged the conspiracy to have 
been (o).

Upon an indictment for conspiring to annov a broker who distrained 
for church-rates, it was proved that one of the defendants, in the presence 
of the other, excited the persons assembled at a public meeting to go in a 
body to the broker’s house. It was held that evidence was admissible 
to shew that they did so go, although neither of the defendants 
went with them, but that evidence of what a person, who was at the 
meeting, said a few days after the meeting when he himself was dis­
trained on for church-rates, was not admissible (p). And where an 
indictment charged the defendant with conspiring with J., who had 
been previously convicted of treason, to raise insurrections and riots, 
and it was proved that the defendant had been a member of a Chartist 
association, and that J. was also a member, and that in the evening 
of November 3 the defendant had been at J.’s house, and was heard 
to direct the people there assembled to go to the race-course, where 
.1. had gone on before with others ; it was held that a direction given 
by J. in the forenoon of the same day to certain parties to meet on the 
race-course was admissible ; and it being further proved that J. and 
the persons assembled on the race-course went thence to the New Inn, 
it was held that what J. said at the New Inn was admissible, as it was 
all part of the same transaction (q).

Where a number of persons were charged with murder committed by 
an act done in the course of a conspiracy for the purpose of liberating 
a prisoner, of which conspiracy he was cognisant : it was held that acts

(/) Taylor, Evid. (10th ed.) ss. 589, 593.
(m) 2 Stark. Evid. 329.
(n) R. t>. Roberts, 1 Camp. 399, ante, 

p. 108.
(o) R. v. Whitehouse, MSN. C. S. 0. and

0 Cox, 38.
(p) R. v. Murphy, 8 C. & P. 297, Cole- 

R. r. SIndian!. 9 C. & P. 277. Pat-
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of that prisoner within the prison, and articles found upon him, were 
admissible in evidence against the persons so charged (r).

On an indictment under sect. 3 of the Treason Felony Act, 1848 
(11 k 12 Viet. c. 12), which makes it a felony to compass, &c., to deprive 
the Queen of her crown or to levy war, &c., it appeared that the prisoners 
from July 26 to August 16 had attended meetings where plans for securing 
the people’s charter and the repeal of the union were organised, and took 
a prominent part at those meetings ; large bodies of men were formed 
into societies, with class leaders, &c. ; some of them were selected and 
organised as fighting men, and an attempt at insurrection was to be made 
on August 16 ; and on that night a great number of the conspirators 
were found at the several places of meeting previously fixed, provided 
with arms, &c. A witness stated that at a meeting, at which none of the 
prisoners were present, he received a leaf of a book from one B., which 
was to serve as an introduction to a subsequent meeting ; and on July 20 
he attended a second meeting, and produced the leaf ; the chairman 
compared it with a book, and the witness was admitted. The prisoners 
were not shewn to have been parties to the conspiracy at the time. But 
it was held that the witness might prove what B. said to him when he 
gave him the leaf, and also what took place at the second meeting, on 
the ground that the prosecution had a right to go into general evidence 
of the nature of the combination between the persons assembled, though 
the prisoners might not be present («). And it having been proved 
that a large number of armed men were found assembled at a public- 
house on August 16, the time which had been fixed for the general 
outbreak, but none of these men had been previously connected with the 
conspiracy, nor did it appear that the house had ever been recognised 
as a place of meeting ; it was held that evidence was admissible of what 
was done at that public-house ; because it appeared that on this day there 
was to be a collection of armed persons (t).

In R. v. Duffield («), on an indictment for conspiracy to prevent work­
men from continuing in their service as tin-plate workers, it appeared tha 
the workmen had been holding shop meetings and discussions, and the 
prosecutor, a manufacturer, had published a placard offering constant 
employment to tin-plate workers, and after that a handbill was circu­
lated about the town, and copies of it stuck up in the windows of 
beer-shops and public-houses, and one of them in a window of a 
public-house frequented by the tin-plate workers, and another at a public- 
house at which one P., G., and W., alleged conspirators, lodged, and the 
defendants had been continually into those houses whilst the bill was 
in the windows. The bill was signed by P. as general secretary, and 
mentioned G. and \V. as having visited the prosecutor, but did not 
mention any of the defendants. Erie, J., held that the bill was not 
admissible as the act of the defendants, either by themselves or as 
published or recognised by them. ‘ You may make a handbill evidence 
against a man, if I may so say, by retrospective light arising from his

(r) R. v. Desmond, 11 Cox, 146.
(«) R. y Lacy, 3 Cox, 517, lMatt, B., and 

Williams J., who considered R. v. Frost, 
0 C. &. P. 129, and R. r. Hunt, 3 B. & Aid.

566, expressly in point, and refused to 
reserve the point. See ante, p. 194.

(I) Ibid.
(u) 5 Cox, 404.
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conduct. If a handbill says that certain things will be done by certain 
persons, and that handbill is circulated, where those persons probably 
saw it, and they do the very thing that the handbill indicates they would 
do, when that is in evidence, I am of opinion that the bill would be 
admissible against them ; but we are not at that stage yet.’ Hut in R. v. 
Rowlands (i>), another indictment arising out of the same transactions, 
where, in addition to the evidence in the previous case, it was proved 
that R. had been at the ‘Swan’ whilst the bill was exhibited there, and 
I*, had been seen going in and out, and the bill was in such a situation 
that he must have seen it ; Erie, J., held that it was admissible. ‘ If it 
is evidence against any one of the defendants, it is admissible.’ ' I 
believe it is admissible against those in respect of whom 1 draw the infer­
ence that they saw it in the window; those in respect of whom it announces 
any intention. U. and W. are the two that are named in it. It purports 
to be an instrument by P., and 1 think there is evidence before me, from 
which I am of opinion that P. had seen that instrument, and it is 
probable, bv his not objecting to it, that he permitted his name to be used 
to that instrument.’ ‘ I am clear that it is evidence as against one of 
the defendants, it being died in his name, and, according to the 
evidence, being probably seen by him ’ («>).

I n R. v. Blake (.*•), on an information for a conspiracy with one T. to pass 
imported goods without paying the full duty, it appeared that T. acted 
as agent for the importer of the goods, and B. as landing-waiter at the 
Custom-house, and that it was T.’s duty to make an entry known de­
scribing the quantity and particulars of the goods necessary to determine 
the amount of duty. The entry was left at the Custom-house, and 
the particulars were copied into a Blue-book at the Custom-house, which 
was delivered to B., whose duty was to examine the goods, and, if he 
found them correspond with the particulars in the Blue-book, to write 
‘ Correct ’ across the entry, whereupon the goods would be delivered to the 
importer upon payment of the duties so ascertained. The goods were 
passed to T., the duty having been paid on the entry made out by T., 
which corresponded with the entry in the Blue-book. It was then pro­
posed to put in T.’s Day-book, ami to shew by T.’s own entry therein that 
the quantity of goods was much larger than appeared by the Perfect 
Entry and the Blue-book, and that the importer had been charged the 
duties by T. on such larger amount, and had paid them accordingly. It 
was objected for B. T. not being on his trial—that the entry in T.’s 
book was not evidence against B. ; but Denman, C.J., admitted the 
evidence ; and on a motion for a new trial it was held that the Day-book 
was evidence of something done in the course of the transaction, and 
was properly admitted as a step in the proof of the conspiracy (x). 
Evidence was also given to shew that a cheque drawn by T. for a certain 
sum, and dated after the goods were passed, had been cashed, and the 
proceeds traced to B. It was then proposed to put in evidence the 
counterfoil of the cheque in T.’s cheque-book, on which was written an 
account shewing that the cheque was drawn for a sum amounting to

(V) c Cox, 430. Bench. See 17 Q.B. 071.
(w) This ruling does not appear to have (x) 0 Q.U. 120 

been questioned in the Court of Queen’s

5



198 [BOOK I.Of Criminal Conspiracy.

half the profit arising from transactions, including the alleged fraud on 
the revenue, as manifested by the several items in that account. It was 
held that this evidence was not admissible, for the conspiracy to defraud 
the customs had been carried into effect before the cheque was drawn ; 
and the writing on the counterfoil was in effect a declaration by T. for 
what purpose he had drawn the cheque, and how the money was to be 
applied ; and no declaration of T. could be received in evidence against 
B. which was made in B.'s absence, unless it related to the furtherance 
of the common object ; which this did not (y).

On an indictment for conspiracy to defraud the shareholders of the 
British Bank by falsely representing its affairs to be prosperous, the 
examination of one of the defendants, which had been taken on a petition 
for winding up the bank after the date of the alleged conspiracy, was 
tendered in evidence. This examination shewed that this defendant was 
aware of the insolvency of the bank, and alleged that the other directors 
had the same knowledge. It was objected that this examination was 
not evidence of any act done in furtherance of the conspiracy ; and that 
it was not admissible until the other defendants were connected with 
this defendant in the conspiracy. But Campbell, V.J. (after consulting 
the other judges of the Queen’s Bench), said : ‘ We are all of opinion that 
the deposition is admissible against this defendant, as tending to shew his 
knowledge before and at the time of his committing the overt act, but not 
as against the other defendants. Therefore only such parts should be 
read as refer to the deponent alone ’ (z).

Where an indictment alleged that the defendants conspired falsely to 
accuse the prosecutor of having feloniously forged a cheque, and that in 
execution of such conspiracy a letter was written by one of the defendants, 
in which he stated that he had been employed to investigate the circum­
stances a forging of the cheque, and proof was given of the
letter, and also of conversations referring in like manner to a cheque, 
which the defendants charged the prosecutor with having forged, but the 
cheque itself was not produced ; it was objected that the cheque was so 
incorporated with the evidence, that the prosecutor was not entitled to 
prove the conversations without producing the cheque to which they 
referred, which it appeared from the evidence was in existence, and in 
the possession of the defendants. Tenterden, C.J., ruled that it was not 
essential to prove the contents of the cheque or to produce it, but that it 
was enough to take the conversations as they passed ; and on a motion for 
a new trial this ruling was affirmed, the Court being of opinion that the 
whole of the charge against the defendants was founded on the letter 
set out in the indictment, which was written by one of the defendants 
upon the application of the other ; and they having taken upon them­
selves to treat as an existing thing a cheque, it was not necessary, on the 
part of the prosecutor, to produce it in evidence, even although it appeared 
that it actually existed. But it might be a fabrication on the part of 
the defendants ; there might be no such cheque, and then it could not be 
produced (a).

(fi) R. t'. Font anil AM rid go, 1 N. & M. 
770.

(y) R. t\ Blake, su pm.
(z) R. v. Efklaile, 1 F. & F. 213.

0^9077
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A count alleged that the defendants, a husband, wife, and daughter, 

being in low and indigent circumstances, conspired to cause the husband 
to be reputed and believed to be a person of considerable property, and 
in opulent circumstances, for the purpose and with the intent of cheating 
and defrauding divers tradesmen who should bargain with them for the 
sale to the husband of goods, the property of such tradesmen, of great 
quantities of such goods, without paying for the same. The wife and 
(laughter were usually together, and on some occasions represented that 
they were in independent circumstances, having an income derived from 
the interest of money coming in monthly ; and in others the wife had 
said her husband was in independent circumstances. These statements 
were made in the absence of the husband ; but it was proved that he 
either occupied the lodgings which were hired under these representa­
tions, or that the goods were delivered at the places where all the 
defendants lodged. Platt, 11., is reported to have held that there was no 
evidence of any conspiracy to represent the husband as a person of 
considerable property (b). Another count alleged the conspiracy in the 
same manner as the preceding, but charged the intent to be to defraud 
persons who should let the husband lodgings for hire, of divers large sums 
of money, being the sums agreed to be paid for the hire of such lodgings ; 
and Platt, It., is reported to have held that this count was not supported, 
as well on the ground on which the preceding count was not supported, 
as because the object of the defendants was to obtain possession of the 
lodgings, and to deprive the landlord of the use of the rooms, but not to 
deprive him of the price, which was only incidental to their occupation. 
They had no object in depriving him of the profits of the rooms, apart 
from their own occupation of them (c).

Two counts of an indictment charged the defendants with conspiring 
to obtain from the prosecutor certain bills of exchange accepted by him, 
and to cheat and defraud him of the proceeds of the said bills ; other 
counts charged a conspiracy to defraud the prosecutor of his monies. 
Evidence was given to shew the obtaining of the acceptances, but it 
appeared that the prosecutor had not parted with any money, and there 
was no reason to suppose that he intended to take up the acceptances, 
and it was not shewn that the bills which he accepted were ever in his 
hands, except for the purpose of his writing his acceptances, they having 
been brought to him complete, except as to his signature. The jury 
having found the defendants guilty on these counts, a new trial was 
moved for on the ground that the verdict was unsupported by the evidence, 
because the charge was of a conspiracy to obtain acceptances from the 
prosecutor, whereas he proved that the acceptances were ready written, 
and in possession of the defendants, or some of them, and nothing was 
sought but his signature. Hut the Court of Queen’s Bench considered 
that it was only by the signature of the prosecutor that the bills became

(/>) H. r. Whitehouse, (l Cox, 38.
(r) Ibid. ‘ 1 was counsel for the Crown 

in this case, and my recollection of it is that 
the case went to the jury on all the counts. 
The main question in the case was whether 
every representation made was the repre­
sentation of all. The prisoners came to

the town together, lived together, and 
enjoyed the fruits of their fraud together ; 
but the conspiracy could only be inferred 
from a great number of isolated acts, in 
none of which were all of the prisoners 
engaged.’ C. S. U.
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complete ; and his acceptance when given, being without any considera­
tion, was at the instant his, and in his possession. It was also urged that 
the entire transaction, as proved by the evidence, was at variance with 
the indictment, as all parties well knew that the prosecutor had no 
money, nor could be defrauded of any ; and that the real fraud was on 
the prosecutor's part, to the prejudice of some expected lender of the 
sums mentioned in the bills, in return for acceptances of no value. But 
the court held that, though there might be some ground for this imputa­
tion on the prosecutor, yet it would not disprove the fraud practised upon 
him, by inducing him to accept bills without a corresponding advance of 
cash. Though there was little appearance of solvency in the prosecutor, 
those who fraudulently induced him to incur the liability must have 
speculated on some pecuniary advantage from it ; and though the money 
could in such case only have come from his respectable friends, as he had 
no funds of his own, the money intended to be so procured might well be 
described for this purpose as his money (d).

A. and C. were indicted for conspiring to defraud a railway company 
by obtaining and selling to others noil-transferable excursion tickets. 
A. had sold the tickets to C. at B., and C. attempted to use them for the 
purpose of sending some children back to London. It did not appear 
liow A. got the tickets ; he had others in his possession. Wightman, J., 
left it to the jury to determine whether the prisoners did concert together 
that the tickets should be obtained and used for the purpose of defrauding 
the company (e).

On an indictment for conspiracy to cause tinplate-workers to leave 
their employment, it appeared that the prosecutors, in consequence of 
their workmen leaving their service, had employed Frenchmen. Erie, J., 
held that it was not competent to prove how much the firm had lost by 
these Frenchmen, as the amount of loss by any particular set of workmen 
was clearly unconnected with the issue whether there was a conspiracy or 
not ; but that the sum total of the loss might be proved ; for the very 
issue in the matter was the intention to obstruct the business, and the 
result of the operations was a relevant fact as to that (./').

Two persons were indicted for felony, in attempting to poison A. B., 
by administering certain poisonous ingredients, as set forth in the indict­
ment. At the same time, an indictment was found against them for 
conspiracy to poison the same individual by the same means. On the 
trial of the first indictment, the prisoners were acquitted, there being no 
proof that the ingredients were poisonous. Parke, J., thereupon directed 
an acquittal for the conspiracy also, there being no other proof of a 
conspiracy to poison than that by which it was attempted to establish 
the felony, viz., that the ingredients were poisonous (#/).

Where an indictment against A., B., C., and 1)., charged that they 
conspired together to obtain, ‘ viz., to the use of them the said A., B.. 
and C., and certain other persons to the jurors unknown,’ a sum of money 
for procuring an appointment under government ; and it appeared that 
I). (although the money was lodged in his hands, to be paid to A. and B.

(rf) K. v. (iompertz, 0 Q.B. 824. counts ended, ‘to the great damage ' of
(c) B. v. Absolon, 1 F. & F. 408. the prosecutors. See 17 Q.B. 071.
(f) It. v. Rowlands, 5 Cox, 430. All the (g) It. t>. Maudsley, 1 Lew. 61.
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when the appointment was procured) did not know that C. was to have 
any part of it, or was at all implicated in the transaction ; it was held, 
that the averment concerning the application of the money was material, 
though coming under a viz., and that as to D., the conspiracy was not 
proved as laid (h).

Husband and Wife.—On an indictment for conspiracy, the wife 
of one defendant was held not to he a competent witness for the others, 
a joint offence being charged, and an acquittal of all the other defendants 
being a ground of discharge for the husband (<). And, upon an indict­
ment against the wife of W. S. and others for a conspiracy in procuring 
W. S. to marry, it was held that W. S. was not a competent witness in 
support of the prosecution (/). The present position of the law as to 
calling the husband or wife of a defendant as witness against the defendant 
is considered j)08t, Book XIII. Chapter V., ' Evidence.’

Trial and Verdict. -Counsel for the Crown is entitled, before opening 
his case, to have anv of the defendants acquitted, without the assent of 
the other defendants, in order that he may call them as witnesses (Z).

In R. r. Kroehl (/), the indictment was against A., B., and C. ; and 
after the case for the prosecution was closed, C. only called a witness, 
whom he examined as to a conversation between himself and A. It was 
ruled, that counsel for the prosecution might cross-examine such witness 
as to any other conversation between A. and (■., although the evidence 
should tend chiefly to criminate A. (/).

If upon an indictment for conspiracy, the jury find the defendants 
guilty of so much of the indictment as amounts to a misdemeanor, the 
Court may pass judgment upon the defendants. The defendants were 
indicted for conspiring falsely to indict A. B. for keeping a gaming-house, 
for the purpose of extorting money from A. B., and the jury found 
the defendants guilty of conspiring to indict A. B., for the purpose of 
extorting money, but not to indict him falsely ; and it was held that 
enough of the indictment was found to enable the Court to give judg­
ment; for, in criminal cases, it is sufficient for the prosecutor to prove 
so much of the charge as constitutes an offence punishable by law ; and 
the jury had found the defendants guilty of conspiring to prefer an indict­
ment for the purpose of extorting money, and that is a misdemeanor, 
whether the charge were or were not false (m).

Before the Criminal Appeal Act, 1907 (7 Edw. VII, c. 23), post, 
Vol. ii. p. 2009, it was ruled, that after a conviction for a conspiracy, 
the defendants must be present in court when a motion was made on 
their behalf in arrest of judgment (n). It was not a sufficient excuse 
for absence that they were in custody on civil process ; but if they were 
in custody on criminal process, the case would be different, for then they 
might be charged with the conspiracy also (o). But where an indictment 
had been removed into the Court of King’s Bench, after verdict, but

(A) R. t\ Tollman, 2 Camp. 231.
(») R. v. Lockyer, 5 Esp., Ellenborough, 

C.,1. R. v. Frederick [17381. 2 Str. 1095. 
U) R. r. Serjeant, Ry. & M. 352.
(k) R. v. Rowland, Ry. & M. 401, Abbot, 

C.J.
(/) 2 Stark. (N. P.) 343.

(m) R. v. Hollingberry, 4 B. & C. 329.
(n) R. v. Spragg, 2 Burr. 928 ; 1 W. Bl. 

R. 209. Ah to new trials nee R. r. Teal, 11 
East, 307. R. v. Askew, 3 M. & S. 9. R. v. 
Lord Cochrane, 3 M. & 8. 10.

(o) R. r. Hollingberry, nbi sup.
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before judgment, it does not appear to have been necessary that the 
defendants should appear in the Court of King’s Bench, the proceeding 
being in the nature of a special verdict, and the party not being con­
sidered as convicted, until after the Court had determined upon the 
verdict (p). The Criminal Appeal Act, 1907, deals with special verdicts 
and abolishes new trials, but does not deal specifically with motions in 
arrest of judgment (q).

Where a count contains only one charge of conspiracy against several 
defendants, the jury cannot find one of them guilty of more than one 
charge. Where, therefore, a count charged several defendants with 
conspiring to do several illegal acts, and the jury found one of them guilty 
of conspiring with some of the defendants to do one of the acts, and 
guilty of conspiring with others of the defendants to do another of the 
acts, the finding was held bad ; as it amounted to finding that one defend­
ant was guilty of two conspiracies, though the count charged only one (r). 
So where a count charged eight defendants with one conspiracy to effect 
certain objects, a finding that three of the defendants were guilty generally 
and that five of them were guilty of conspiring to effect some, and not 
guilty as to the residue of these objects, was held to be bad and repugnant ; 
for the finding that three were guilty was a finding that they were guilty 
of conspiracy with the other five to effect all the objects of the conspiracy ; 
whereas, by the finding as to the five, it appeared that those five were 
guilty of conspiring to effect only some of those objects (*).

Punishment.- -The present (t) punishment for most forms of con­
spiracy, which are indictable as misdemeanors, is by imprisonment, fine, 
and sureties for the good behaviour, at the discretion of the Court (u).

By 14 & 15 Viet. e. 100, s. 29, whenever any person shall be convicted 
of any conspiracy to cheat or defraud, or to extort money or goods, or 
falsely to accuse of any crime, or to obstruct, prevent, pervert, or defeat 
the course of public justice, the court may award imprisonment for any 
term now warranted by law, and hard labour during the whole or any 
part of such imprisonment. By 24 & 25 Viet. c. 100, s. 4, conspiracies 
to murder are punishable as statutory felonies.

Where a general verdict is returned on some or all of the counts of 
an indictment for conspiracy, framed on the samefj.cts, judgment should 
be entered separately on each count to which it applies, so that if any 
count is subsequently declared bad the judgment may stand on the good 
counts (v).

(/') R r. Nicholls, 2 Sir. 1227. Short & 
Mvllor, Cr. I'r. (2nd vd.), 122.

(7) Short & Mcllor, Cr. I'r. (2nd cd.), 142.
(r) O'Connell r. H., Il 11. & F. IAS; 5 

St. Tr. (N. S.) 1.
(«) I hid.
(/) In former times, persons con vie ted of a 

conspiracy at the suit of the King to accuse 
another person of a capital offence, were 
liable to receive what was called the villain- 
ou* judgment, used in attaints for crimes of 
falsity in relation to justice, that is, to lose 
their libérant legem, whereby they were dis­
credited and disabled as jurors or witnesses ; 
to forfeit their goods and chattels and lands

for life ; to have those lands wasted, their 
houses razed, their trees rooted up, and their 
bodies committed to prison. Hut this judg­
ment was not indicted upon those who were 
convicted only of conspiracies of a less aggra­
vated kind, at the suit of the party. 1372, 
41» Ass. 11. pi. 307 ; Wright on Conspiracy, 
20 ; I Hawk. c. 72, s. 0 ; 4 HI. Com. 130. 
Thi‘ pillory was also part of the punishment 
until its abolition, vide po*l, p. 2f»0.

(«) Post, pp. 211, 217, 218, 240, tit. 
‘ Punishments.'

(r) O'Connell p. R, Il Cl. & F. 155. 
Castro v. R., 0 App. Cas. 220. R. v. (loin- 
pert z. 0 Q. R. H24.
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By 38 & 39 Viet. c. 80, s. 3 (ante, p. 178), the punishment is limited 
in the case of conspiracies to commit offences punishable on summary 
conviction, to three months’ imprisonment or such longer term as could 
be imposed if the offence had been committed by one person.

C. Soliciting or Inciting to Commit a Crimk.

It has already been shewn (ante c. v.) that where a crime has been 
committed, those who counselled, procured, or commanded its commis­
sion arc liable as accessories before the fact in felony, and as principals 
in misdemeanor. Even where a crime is not in fact committed, those 
who have unsuccessfully solicited or incited another to commit it are, at 
common law, guilty of an indictable misdemeanor (whether the crime 
to which the solicitation or incitement related is either by common law 
or statute a felony (ie) or a misdemeanor), quite distinct from the 
offences dealt with by the Accessories and Abettors Act, 18(il (ante 
p. 130) (x). The line between inciting to commit a crime and ‘ attempt­
ing ’ to commit a crime is not very clearly defined. Where a person was 
indicted for soliciting a servant to conspire to cheat and defraud his master, 
and it was proved that such person had offered a bribe to the servant as 
an inducement to sell his master’s goods at less than their value, it was 
held that he might properly be convicted of inciting (//). And it has been 
held an indictable misdemeanor to endeavour to provoke another to 
commit the misdemeanor of sending a challenge to fight a duel (:) : and 
to attempt to incite a lad to commit a felony by sending him a letter 
which did not reach him (a), or which he did not read (/>). The first of 
these cases is rather of provocation than incitement, and the second treats 
incitement as a substantive misdemeanor, and an attempt to incite is 
also a misdemeanor ; conversely it would seem to be an offence to incite 
another to attempt to commit a crime (r). In an old case, attempt to 
suborn another to commit perjury was held a misdemeanor (d). The 
offence would now be described as inciting to commit perjury, for the 
offence of subornation of perjury is not committed unless the perjury 
itself is committed. From one point of view it may be said that the 
term attempt applies to a person who tries to commit the crime himself, 
and the terms solicitation or incitement to the person who tries to get 
another to commit the crime, who, if the crime were committed, would 
be an accessory before the fact.

The gist of the offence of incitement here under discussion is that 
the person incited has not committed the crime to which the incitement

(u>) In It. v. lAsldinglon, II ('. & 1*. 70. 
Aldcraon, It., is reported an having ruled 
that an indiet ment did not lie for ineiting 
another to commit suicide : ntd queen. 
Nee Ntepli. Dig. (V. Law (Oth ed.), art. 48, 
and /*>,«/, pp. 001 et *eq.

(j'i It. »•. (1 regorv, L. It. 1 C. C. It. 77 : 
30 L .1. M. ('. 00. ‘

(y) R. v. de Kromme, 17 Vox, 402.
(2) It. v. Phillips, 0 East, 404. Law­

rence, there laid, * All such acta or 
attempts as tend to the prejudice of the 
community are indictable.

(<i) It. r. Ranks, 12 Vox. 303.
(b) It. v. Hansford, I .'I Vox, II. In this 

ease Pollock, 11., relied on R. r. Scofield 
117841. Cakl. 397.

(r) Nee It. r. Brown, MS. Arrlih. Cr. 
PI. (23rd ed.), 121*4, an indictment for in­
eiting to commit an offence against 24 & 2f> 
Viet. e. 100, s. 08. po*t, p. 82».

(d) Anon, before Adams, B., cited in R. 
v. Ncofield, Va Id. 400, and It. r. Higgins, 
2 East, 14, 17. 22. This is probably the 
same case as It. v. Edwards, SIN. Sum. tit. 
* Perjury.’
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relates. To solicit a servant to steal, or to conspire with the inciter to 
steal his master’s goods, or to solicit a person to conspire to cheat and 
defraud, is a misdemeanor, and on an indictment for the solicitation 
it is not necessary to aver or prove that the servant stole the goods, or 
entered into the proposed conspiracy to steal them, nor to prove more than 
t he soliciting and inciting (e). In such a case it is left for the defendant to 
prove that the incitement was merged in the completed offence, whether 
felony or misdemeanor, and that consequently the indictment does not lie 
for the incitement, i.e., that the alleged inciter was, in fact, accessory before 
or at the fact. The question has been raised whether a person can be 
guilty of inciting another to commit a crime, unless the person incited 
knows the act intended is a crime (/). Mr. Greaves was of opinion that 
the guilt of the inciter cannot depend on the state of mind of the incited, 
and that the state of mind and intention of the inciter, " " with 
the act of incitement, that constitute the offence (<j). It is well established 
that a man is liable as a principal who commits a crime through an 
innocent agent (/<). 11. may incite A. to do an act which 11. knows to 
be a crime, e.g., to carry away goods which 11. does, and A. does not 
know, belong to (J., or to present a cheque which It. knows and A. does 
not know to be forged. In the view of Sir James Stephen (*), the facts 
in R. r. Welham indicate that the accused incited II. to carry off corn 
which 11. supposed the accused to have a right to remove, and he considers 
that the offence was an attempt to commit a felony by an innocent agent, 
and not an incitement to commit a felony. In a case where incitement 
to commit a felony (murder) was made a statutory felony, it was held 
that to warrant conviction for the statutory offence it must be proved 
that a letter or communication containing the. incitement actually reached 
the person incited, but that in the case of the common-law misdemeanor 
of incitement it would be enough to shew that the incitement had been 
posted to the person on whom it was intended to operate (j).

(e) R. r. HigginH, 2 Kant, fi. R. r. 
<iregory, iibi sup. R. v. do Kromme, 
ubi sup.

(/) R. »’. Wclhain, 1 Cox, 102, Pattcson, 
•!., after consulting Parke, B. Felony was 
here in <|UC8tion.

(?/) 1 Russell on Crimes (6th ed.), 106n.
(Â) A nie., p. 104.
(») Dig. (V. Law (0th ed.), note ii. p. 300. 

He supports his opinion by reference to R. 
r. Williams. 1 Den. 30, cited in R. r. Rola-rts,

1 Dears. M7, where instigation to A. 
to administer poison to B. under circum­
stances which would have rendered A. an 
accessory before the fact if poison had been 
given, was held not to he an attempt to 
administer poison within 7 Will. IV. Hi I. I 
Viet. e. BT), s. 1, now replaced by 24 & 2.1 
Viet. v. 100. s. 11.

(» R. v. Krause [1002], 66 ,1. P. 121, 
Alvcrstone, C.J.

2
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CANADIAN NOTES.

OP ATTEMPTING, CONSPIRING, AND INCITING TO COMMIT CRIME.

(a) Attempt to Commit Crime.—An act or omission with intent to 
commit an offence is an attempt to commit the offence.—Code see. 72.

(1) Punishment for Attempt to Commit Certain Indictable Of­
fences.—Code sec. 570.

(2) To Commit other Indictable Offences.—Code see. 571.
(3) To Commit Statutory Offences.—Code see. 572.
Indictment not Insufficient for Lack of Detail.—Code see. 863.
Speeial provision is made by the Code in respect of “attempted”

offences as follows: To take unlawful oath, sec. 130; to influence 
member of a municipal council, see. 161(6) ; to obstruct justice, see. 
180(d); to break prison, see. 188; to commit sodomy, sec. 
203; to procure indecent act with a male person, see. 206; 
girl to have unlawful carnal connection with a third party, see. 
216 ; to carnally know an idiot, see. 219; to commit murder, see. 264; 
to commit suicide, see. 270; to choke, see. 276 ; to cause bodily injuries 
by explosives, see. 280; to commit rape, see. 300; to defile children 
under fourteen, see. 301 ; to commit arson, see. 512 ; to set fire to crops, 
see. 514 ; to wreck, see. 523; to injure or poison cattle, see. 536.

When the ec te commission of the offence charged is not proved, 
but the evidence establishes an attempt to commit the offence, the 
accused may be convicted of such attempt and punished accordingly. 
Code sees. 949 and 951.

When an t to commit an offence is charged, but the evi­
dence establishes the commission of the full offence, the accused shall 
not be entitled to be acquitted, but the jury may convict him of the 
attempt unless the Court before which such trial is had thinks fit, 
in its discretion, to discharge the jury from giving any verdict upon 
such trial, and to direct such person to be indicted for the complete 
offence.

(2) After a conviction for such attempt, the accused shall not be 
liable to be tried again for the offence which he was charged with 
attempting to commit. Code see. 750.

An indictment, charging that the accused unlawfully 
to steal from the person of an unknown person the property of such 
unknown person, without giving the name of the person against 
whom the offence was committed, or the description of the property

4
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the accused attempted to steal, is sufficient. And where a prisoner 
is indicted for an attempt to steal, and the proof establishes that the 
offence of larceny was actually committed, the jury may convict of 
the attempt, unless the Court discharges the jury and directs that the 
prisoner he indicted for the complete offence (Code sec. 712). R. v. 
Taylor ( 1895 .5 Ce*. Cr. Cee. 88 (Qw.).

A defendant charged with offering money to a person to swear 
that A, B and C gave him a certain sum of money to vote for a 
candidate at an election, was admitted to hail and a recognizance taken 
by one justice of the peace. It was held that the offence was not 
an attempt to commit the crime of subornation of perjury, but 
something less, being an incitment to give false evidence or particu­
lar evidence regardless of its truth or falsehood, and was a misde­
meanour at common law, and that the recognizance was properly 
taken by one justice, who had power to admit the accused to bail 
at common law, and that section 696 of the Code did not apply. 
R. v. Cole, 5 Can. Cr. Cas. 330, 3 O.L.R. 389.

If a person is charged with the commission of an offence and 
there is not sufficient evidence to convict him ot the offence charged, 
but there is evidence of an attempt to commit the offence notwith­
standing that the accused was acquitted, he cou.d not again be put 
on trial for an attempt to commit the offence for that was included 
in the charge on which he was tried, and he should have been con­
victed of the attempt. R. v. Cameron, 4 Can. Cr. Cas. 385.

This provision applies to the summary trial of indictable offences, 
as well as to speedy trials and trials by jury. And when the prisoner 
consented to be tried summarily upon a charge of pocket picking, 
he must be taken to have assented to be tried summarily for what­
ever offence he might properly be found guilty of upon the said 
charge, and having been properly found guilty upon the said charge of 
an attempt to commit the offence charged, he must be held to have 
been legally convicted upon the said trial. R. v. Morgan (No. 1), 5 
Can. Cr. Cas. 272, 3 O.L.R. 356.

Where on an indictment for a principal offence, and for an at­
tempt to commit such offence, the evidence is wholly directed to the 
proof of the principal offence, the jury's verdict of guilty of the 
attempt only will not be set aside, although there were no other wit­
nesses in respect of the attempt than those whose testimony, if wholly 
believed, shewed the commission of the greater offence. It is within 
the province of the jury to believe, if it sees tit to do so, a part only 
of a witness’s testimony, and not to believe the remainder of the same 
witness's testimony, and it may therefore credit the testimony in re­
spect of a greater offence only in so far as it shews a lesser offence, 
R. v. Hamilton, 4 Can. Cr. Cas. 251.
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Note.—It is an irrebutable presumption of law that a boy under 
fourteen is not capable of having carnal knowledge, and therefore 
cannot be convicted of rape or sodomy. R. v. Allen, 1 Dennison’s Cr. 
Cas. 364; R. v. Ilartlen, 2 Can. Cr. Cas. 12. Could he be convicted 
of an attempt to commit either offence, in view of Code sec. 72? The 
elements of intent and an overt act would be present, and the section 
says that possibility of accomplishment is not an essential to the 
commission of the offence. The Imperial Draft Code, 1879, says : 
“Everyone who, believing that ,a certain state of facts exists, does or 
omits an act, the doing or omitting of which would, if that state of 
facts existed, be an attempt to commit an offence, attempts to commit 
that offence, although its commission in the manner proposed was, by 
reason of the non-existence of that state of facts at the time of 
the act or omission, impossible.”

The Imperial Rill of 1880 adopted the language now used in sec­
tion 72 of the Canadian Code, and in Tar,chereau’s Criminal Code, p. 
44, it is said that the section is “somewhat altered in shape and phrase­
ology, but not in substance,” from the English Draft Code of 1879, 
quoted above.

In C. v. Jacobs, 9 Allen (Mass.) 274, it is said that an accused 
“himself capable of doing every act on his part to accomplish that 
object cannot protect himself from responsibility by shewing that by 
reason of some fact unknown to him at the time of his criminal 
attempt, it could not be carried fully into effect in the particular 
instance.”

The Code of 1879 in enacting that the non-existence of certain 
facts should not be a defence to the charge of an attempt, deals, ap­
parently, with facts extrinsic to an accused himself capable of com­
pletely committing the crime attempted, whereas the incapacity of a 
minor is a fact, irrebutably presumed, intrinsic to the accused, who 
under the definition in the Massachusetts case above cited, would not 
be guilty of an attempt, not being “himself capable.”

It is suggested that the language of Code sec. 72 is broader than 
the words of the section in the Code of 1879, and wide enough to 
cover even the intrinsic incapacity of the accused, and, therefore, 
that a boy under fourteen can be convicted of an attempt to commit 
rape or sodomy.

(b) Conspiracy.
The offence of conspiracy is treated of in the following Cotie 

sections :—
Conspiring (a) to do His Majesty Bodily Harm.—Code sec. 74(c). 

(b) To Levy War.—Code sec. 74(gr).
Conspiring is an Overt Act.—Code sec. 75.
Intention (a) to Depose the King.

(6) To Levy War.
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(c) To Induce Invasion, Manifested by Conspiring with 
any Person, is a Treasonable Offence, Punishable by Im­
prisonment for Life.—Code sec. 78.

Conspiracy to Intimidate a Legislature.—Code see. 79.
Conspiracy to bring about a change in the government by bribing 

members of the Legislature to vote against the government is an 
indictable offence as a common law misdemeanour. The fact that the 
Legislature has power by statute to punish as for a contempt does 
not oust the jurisdiction of the Courts where the offence is of a crim­
inal character ; the same act may be in one aspect a contempt of the 
Legislature and in another aspect an indictable offence. R. v. Bunt­
ing. 7 Ont. R. 524.

Seditious Conspiracy, Definition of.—Code sees. 132, 134.
Conspiracy to bring False Accusation.—Code sec. 178.
To Induce a Woman to Commit Adultery.—Code sec. 218.
To Murder.—Code sec. 266.
To Commit Indictable Offence.—Code sec. 573.
Conspiracy to Defraud.—See Code see. 444.
A conspiracy to defraud is indictable, although the conspirators 

have been unsuccessful in carrying out the fraud. R. v. Frawley, 1 
Can. Cr. Cas. 253.

A conspiracy to defraud is indictable, .although the object was 
to commit civil wrong, and although if carried out the act agreed 
upon would not constitute a crime. R. v. Defries, 1 Can. Cr. Cas. 207.

The doctrines of commercial agency do not apply to prevent the 
operation of the criminal law. So where one Clark, a policyholder of 
a fire insurance company, conspired with Ilowse, their local agent, 
to defraud the company, and handed to Ilowse for transmission to the 
company an unfounded proof of claim for pretended losses for fire, 
and obtained the money through Ilowse from the company, it was 
held that the knowledge of Ilowse of the falsity of the pretence 
could not be imputed as the knowledge of the company so as to affect 
the criminality of Clark. R. v. Clark, 2 B.C.R. 191.

Upon a charge of conspiracy to defraud the Canadian Pacific 
Railway by bribing clerks in the company’s employ, to illegally and 
fraudulently disclose information of the secret audits of trains to be 
made, and to furnish such information to the conductors to enable 
them to be prepared for the audits when made, and at other times 
to he free to retain fares and to allow passengers to ride free or at 
a reduced fare, the Court properly rejected evidence of conductors 
to the effect that if they knew the date of a proposed secret audit, 
they would communicate it to the conductor whose train was to be 
audited for a purpose other than that of defrauding the company. 
R. v. Carlin (No. 2), 6 Can. Cr. Cas. 507.
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An indictment for conspiracy to defraud may properly charge 
that the conspiracy was with persons unknown, if neither the Crown 
nor the private prosecutor had definite information of the identity 
of the alleged co-conspirators. Where at the trial of such an indict­
ment the name of one of the alleged co-conspirators is for the first 
time disclosed in the testimony of a Crown witness, that information 
may then be added to the statement of particulars of the indictment. 
R. v. Johnston. 6 Can. Cr. Cas. 232.

In an indictment charging a conspiracy to defraud it is not 
necessary to set out overt acts done in pursuance of the illegal agree­
ment or conspiracy, nor is it necessary to name the person defrauded 
or intended to he defrauded. Before the acts of alleged conspiracy 
oan he given in evidence there ought to he some preliminary proof 
to shew an acting together, hut it is not necessary that a conspiracy 
should first he proved. R. v. Hutchinson, 8 Can. Cr. Cas. 48ti, 11 
B.C.R. 24.

The offence of conspiracy to defraud under Code sec. 444 does 
not include a conspiracy to defeat a candidate’s chances of election 
by the employment of unlawful devices. A charge of conspiracy the 
particulars of which severally allege that the accused conspired to 
defraud a candidate at an election to the Saskatchewan Legislature, 
the electors of the division and the public, by illegally obtaining the 
return of tin* opposing candidate, does not disclose an offence under 
sec. 573 of the Code, for the acts alleged as the object of the con­
spiracy do not constitute an indictable offence either by statute or at 
common law. R. v. Sinclair, 12 Can. Cr. Cas. 20.

Extradition.—Conspiracy to defraud is in itself not an extraditable 
offence between Canada and the United States, but extradition will lie 
as for a separate crime in respect of an overt act*of a conspiracy 
which constitutes one of the crimes mentioned in the extradition ar­
rangement. And the extraditable offence of larceny or participation 
in larceny is charged sufficiently in an information laid on institut­
ing extradition proceedings therefor, if, following a charge of con­
spiracy to defraud between the accused and another person and an 
embezzlement and theft by such other person in pursuance thereof, 
the information alleges that the accused “did participate in the said 
offence of embezzlement and theft.” United States v. Qaynor; Re 
tiaynor and Greene (No. 3), 9 Can. Cr. Cas. 205 (P.C.).

Conspiracy in Restraint of Trade.—Code secs. 49ti, 497. 498, 581.
Trade Union.—The Trade Unions Act, R.S.C., 190fi, eh. 125, 

defines the expression “trade union” to mean (unless the context 
otherwise requires) such combination whether temporary or per­
manent for regulating the relations between workmen and masters 
or for imposing restrictive conditions on the conduct of any trade 
or business as would, but for that statute, have been deemed to he



Trade Conspiracies, [book i.204/

an unlawful combination by reason of some one or more of its pur­
poses being in restraint of trade. R.S.C. 1906, ch. 125, sec. 2; and 
see Code sec. 6.

Undue Limitation and Unreasonable Enhancement.—The preven­
tion of every enhancement oi prices or every lessening of competi­
tion in the purchase, barter or sale of commodities was not intended 
to be included in sub-sec. (b), of sec. 498, for where enhancing, pre­
venting or lessening is specifically referred to it is qualified by the 
word “unreasonably” or “unduly.” Sub-sec. (b) cannot well have 
been intended to embrace every combination to prevent or restrain 
particular kinds of systems of trading or particular kinds of bar­
gains. At most, it includes only combinations for the direct purpose 
of preventing or materially reducing trade or commerce in a general 
sense with reference to a commodity or certain commodities, or for 
purposes designed or likely to produce that effect. Gihbins v. Met­
calfe (1905), 15 Man. R. 583.

Sub-section (/>) of sec. 498, originated with the Code Amendment 
of 1900. It applies not only to regularly organized trade unions, 
as that term is defined by the Trade Union Act, R.S.C. eh. 125, but 
to any voluntary organization of labourers. Senate Debates, 1900, 
page 1044. As to trade unions there is a provision in R.S.C. ch. 125, as 
follows : (See. 2): “The purposes of any trade union shall not by 
reason merely that they are in restraint of trade, be deemed to be un­
lawful so as to render any member of such trade union liable to crim­
inal prosecution for conspiracy or otherwise, or so as to render void 
or voidable any agreement or trust.”

1. The definition of a trade combination or conspiracy in Code 
see. 496 applies to sub-see. (b) of sec. 498, not to sub-secs, (a), (c) and 
(</) thereof which in themselves define the classes of offence to which 
they relate.

2. A conviction on indictment for conspiring with certain per­
sons named and others unknown “or with some or one of them” is 
not invalid for uncertainty, the names of the persons being in the 
nature of particulars only and not material to the constitution of the 
offence.

3. Where a defendant is arraigned and tried alone upon a charge 
of conspiracy be may be convicted and sentenced without first pro­
ceeding with the trial of the co-conspirators.

4. On an appeal both on the facts and the law under Code see. 
1012 in a trade combine case tried without a jury, the Court of 
Appeal is to decide whether the judgment below should have been for 
the accused or whether there was evidence on which the judgment 
against him could be reasonably supported. R. v. Clarke (No. 2), 14 
Can. Cr. Cas. 57.
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A lock-out agreement made by an employers’ association follow­
ing a demand from the employees’ trade union for an increase in 
wages, is not a contravention of sec. 498 of the Code, as to trade 
combinations, although the contracting parties thereby agree to dis­
charge from their employ all members of the employees’ union, and 
not to re-employ them on a higher scale of wages than the rate pre­
vailing at the date of the agreement.

2. On proof of damage to the signatories of the agreement through 
breach of the conditions, a civil action lies upon the promissory note 
given by the defaulting subscriber to trustees for the association to 
ensure the carrying out of such agreement. Lefebvre v. Knott, 13 
Can. Cr. Cas. 223.

The offence of conspiring to unduly prevent or lessen competition 
in the sale or supply of an article of commerce under Cr. Code sec. 
498(d) may exist without regard to the question whether* the effect 
of the combine has been to raise or lower prices.

Such a charge as regards the lumber trade is supported by evidence 
that a trade association for whose actions the defendant was respon­
sible assumed to fix a regular price of lumber in the various locali­
ties in which their members traded and to prevent persons from 
engaging in the lumber trade in those localities except with the con­
sent and approval of the association through its officers and subject 
to its control both as to the minimum prices to he charged the public 
and as to the places in which new lumber yards should he started. 
The King v. Clarke (No. 1), 14 Can. Cr. Cas. 46.

Indictment for Conspiracy.—Code secs. 859, 860, 863.
An indictment for conspiracy to defraud is valid without setting 

out any overt acts and the name of the person injured or intended 
to be injured need not he stated therein. IÎ. v. Hutchinson (1904), 
8 Can. Cr. ('as. 486 i B.C.).

In a case of conspiracy to do that which is not a crime or to do a 
wrong which is not well known as being the subject of a criminal con­
spiracy, the facts should he set out in the indictment that it may ap­
pear whether or not the conspiracy charged is an indictable offence. 
An indictment for conspiracy to cure another of a sickness endanger­
ing life, “by unlawful and improper means’’ and thereby causing 
his death is had and should he quashed because it does not specify 
the unlawful and improper means nor indicate the specific crime or 
wrong intended to he relied upon. R. v. (loodfellow (1906), 10 Can. 
Cr. ( its. 424, 11 O.L.H. 850.

Particulars furnished under sec. 859 of the Code have not the effect 
of amending or extending the scope of the original indictment or 
charge, and the inclusion of a separate and distinct offence as a par­
ticular under a charge of conspiracy will not authorize a conviction
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which would otherwise not be within the scope of the indictment. R. 
v. Sinclair (1906), 12 Can. Cr. Cas. 20 (Saak.).

Any overt act of conspiracy is to be viewed as a renewal or con­
tinuation of the original agreement made by all of the conspirators, 
and if done in another jurisdiction than that in which the original 
concerted purpose was formed, jurisdiction will then attach to auth­
orize a trial of the charge in such other jurisdiction. R. v. Connolly, 
1 Can. Cr. Cas. 468.

It is not necessary to prove that the defendants actually met 
together and concerted the proceeding ; it is sufficient if the jury 
are satisfied from the defendants' conduct, either together or severally, 
that they were acting in concert. R. v. Fellowes, 19 U.C.Q.B. 48, 58. 
Farquhar v. Robertson, 13 Ont. P.R. 156.

The jury may group the detached acts of the parties severally, 
and view them as indicating a concerted purpose on the part of all 
as proof of the alleged conspiracy. R. v. Connolly, 1 Can. Cr. Cas. 
468.

When the existence of the common design on the part of the defen­
dants has been proved, then evidence is properly receivable as against 
all of what was said or done by either in furtherance in the common 
design. Ibid.

Limitation of Prosecution.—Code sec. 1141, which limits certain 
proceedings for penalties and forfeitures to two years after the of­
fence, does not apply to bar a prosecution where the offence was a 
continuing one, the association remaining in active operation under 
the presidency of the defendant up to the commencement of the prose­
cution. The King v. Elliott, 9 Can. Cr. Cas. 505, 9 O.L.R. 648.

Inciting to Commit Crime.—Counselling a woman in Canada to 
submit in a foreign country to an operation to procure her mis­
carriage the submission to which in Canada would he an indictable 
offence is not, in itself, indictable in Canada, if the operation is per­
formed in a foreign country. R. v. Walkem, 14 Can. Cr. Cas. 122.



( 205 )

CHAPTER THE SEVENTH.

OF PUNISHMENTS.

Sect. I.—Death.

When the first edition of this work was published, higli treason, piracy, 
and a very large number of felonies were punishable by death (a). In 
fact, at common law, and by the legislation prior to 1820, the usual 
sentence of the law on a conviction for felony was death by hanging. 
To this rule there were only two exceptions at common law, mayhem, 
and larceny of money or chattels of a value not exceeding 12t/.—an excep­
tion dating back to Saxon times (6). The number of offences for which 
capital punishment can now be awarded has, by piecemeal legislation 
between 1808 and 1861 (c), been reduced to four—high treason (d), felonies 
against the Dockyards Protection Act, 1772 (12 Geo. 111. c. 24), piracy 
accompanied by violence (7 Will. IV. & 1 Viet. c. 88), s. 2, and wilful 
murder (24 & 25 Viet. c. 100, s. 2).

By the Children Act, 1908 (8 Edw. VII. c. 67), s. 103, ‘ sentence of 
death shall not be pronounced on or recorded against a child (e) or young 
person (/), but in lieu thereof the Court shall sentence the child or young 
person to be detained during His Majesty’s pleasure, and if so sentenced 
he shall, notwithstanding anything in the other provisions of this Act, 
be detained in such place and under such conditions as the Secretary 
of State may direct, and whilst so detained shall be deemed to be in legal 
custody ’ (</).

The severity of the old law was mitigated by the privileges of benefit of 
clergy (/t). During the nineteenth century, the policy of the legislature was

(«) The number is said to have been 
about 180In 18191 Walpole, Hist. Eng. i. 
181,tt.881 fltaph. Hist. Cr. L i. 17".

(b) ‘ The King has also ordained that no 
one should be slain for less property than 
xii. pence worth, unless he should flee or 
defend himself.’ Judicia civitatis Lun- 
donia, temp. Athelstan ; Ancient Laws, &c., 
of England, If. 97, 103.

(r) Given in some detail in Steph. Hist. 
Cr. L. vol. i. pp. 472—175. See Report of 
Royal Commission on Capital Punishment, 
Pari. Pap. 1800.

(d) Outside the scope of this work. See 
Arch. Cr. PI. (23rd cd.), tit. * Treason.’

(e) i.e. a person of seven and under four­
teen. 8 Edw. VII. r. 07, s. 131.

(/) i.e. a person of fourteen and under 
sixteen. 8 Edw. VII., c. 07, s. 131.

(fif) By another Bill introduced in 1008 
it was proposed to limit the death sentence 
to muider in the first degree, i.e. with ex­

press malice aforethought, and to make the 
killing by a mother of a child under one 
month no longer murder, and by an amend­
ment to the Children Act, 1908, moved by 
the Lord Chancellor but rejected, it was 
proposed to empower the Court to substi­
tute penal servitude or other punishment 
in the case of conviction of a mother for 
murdering her infant under one year of age.

(A) Benefit of clergy was the claim of 
persons in holy orders to exemption from 
the jurisdiction of lay tribunals. The 
claim was by degrees extended to all per­
sons who could read, and ultimately to all 
persona (ti Anne, c. 9). The test of 
capacity to read was by requiring the 
claimant to read the 4 neck verse ’ (Ps. 
li. 1). The claim could be made only on a 
first conviction unless a certificate of ordina­
tion was produced (28 Hen. VIII. c. 1 ; 
1 Edw. VI. c. 12). The claim, if estab­
lished, exempted from capital punishment
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continuous in reducing the number of crimes for which the sentence of 
death could be imposed ; and with the alleviation of the extreme severity 
of the law, benefit of clergy was abolished (as anomalous and as an ana­
chronism) by sect. 6 of the Criminal Law Act, 1827 (7 & 8 Geo. IV. c. 28), 
and by sect. 7 of the same Act it is provided that ‘ no person convicted of 
felony shall suffer death unless it be for some felony which was excluded 
from the benefit of clergy before or on the first day of the present session 
of Parliament (November 14, 1826), or which hath been or shall be made 
punishable with death by some statute passed after that day’(t).

By a series of Acts passed in 1837, the punishment of death was 
abolished as to a number of other felonies. The Forgery Act, 1837 
(7 Will. IV. & 1 Viet. c. 84) (y), s. 1 substitutes transportation (k) for life 
as the maximum punishment for forgeries within a series of enactments 
relating to that offence (/). The Piracy Act, 1837 (7 Will. IV. & 1 Viet, 
c. 88), s. 3 makes the like provisions as to all offences in the nature of 
piracy (m) except piracy with violence mentioned (ante, p. 205). 7 Will. IV. 
& 1 Viet. c. 91, s. 1, does the like as to felonious riot, and inciting to 
mutiny and unlawful oaths, and offences under sect. 9 of the Slave Trade 
Act, 1824 (5 Geo. IV. c. 113). The penalty of death retained by other 
Acts of the year, 1837, as to administering poison (c. 85, s. 2), and burglary 
with violence (c. 86, s. 2), and robbery with wounding (c. 87, s. 2), and 
setting fire to dwelling-houses, any person being therein, or to ships, and 
hanging out false signals (c. 89, ss. 2, 4, 5), was abolished as to these 
offences in 1861 (n).

Recording Sentence of Death.—The Judgment of Death Act, 1823 
(4 Geo. IV. c. 48), after reciting that ‘ it is expedient that in all cases 
of felony not within the benefit of clergy, except murder, the court before 
which the offender or offenders shall be convicted shall be authorised to abstain 
from pronouncing judgment of death, whenever such court shall be of opinion 
that under the particular circumstances of any case, the offender or offenders 
is or are a fit and proper subject or fit and proper subjects to be recommended

on a Hint conviction. Benefit of clergy wan 
abolished in 1827 (7 & 8 Ueo. IV. c. 28. 
s. 0). as to commons and clergy, and as to 
peers in 1841 (4 & 5 Viet. c. 22). Before 
that date benefit of clergy had as to many 
felonies beer taken away by statute. See 
1 Pollock & Maitland, Hist. Eng. Law, 
424—440. 2 .‘ike Hist. Cr. 4ô2. 1 Stepli.
Hist. Cr. L. 400.

V) Like provision is made as to Ireland 
by 9 Geo. IV. c. 64. s. 13.

O') This Act was -e pealed in 1874 (37 & 
38 Viet. c. 39) as u> the punishment of 
offences formerly punishable under the 
Acts 11 (ieo. IV. & 1 Will. IV. c. 00 ; 6 & 0 
Win IV. e. »... « :t A \\.11 i\ 0. 81, 
and (except as to .Scotland) as relates to 
the punishment of offences formerly pun­
ishable under 2 & 3 Will IV. p. 123, or 3 & 
4 Will. IV. c. 44. 8. 2 was repealed in 
i nu i (54 x 65 Viol o. 87). a. ;$ in 1893 
(S. L. R. No. 2), and s. 4 in 1890 (53 & 54 
Viet. c. 61). These repeals do not revive 
the former law ; vide toile, p. 5.

(k) Now penal servitude, see post, p. 210. 
(/) 11 (ieo. IV. & 1 Will. IV. c. 00; 2 & 

3 Will. IV. c. 59. s. 19; 2 & 3 Will. IV. 
c. 123 ; 2 & 3 Will. IV. c. 125. s. 04; 5 & 0 
Will IV. e. 45, s. 12; 6 & 0 Will. IV. c. 51. 
s. 5. All the recited Acts were repealed in 
1837 (7 Will. IV. and 1 Viet. c. 84). or 
1801 (24 & 25 Viet. c. 95).

(#«) I'nder 28 Hen. MIL c. 15; 11 Will. 
III. c. 7 ; 4 Geo. IV. c.ll; 8 (ieo. I. e. 24 ; 
18 Geo. II. c. 30. See * Piracy,’ post, p. 255.

(«) 24 & 25 Viet. c. 95. By 1839 only 
fourteen felonies were capitally punishable. 
4th Rep. Crim. Law Commimt. App. X. 
The number was further reduced in 1801 
to those stated unie, p. 205.

(o) This Act was passed on July 8, 1823. 
The preamble has been repealed by the 
Statute Law Revision Act (No. 2, 1890). 
It is said that this Act was passed to 
avoid the necessity of presenting to 
King George IV. the report of the 
Recorder of London at the conclusion 
of each session of the Old Bailey,
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shall be convicted of any felony, except murder, and shall by law be 
excluded the benefit of clergy (p) in respect thereof, and the court before 
which such offender shall be convicted shall be of opinion that, under 
the particular circumstances of the case, such offender is a fit and proper 
subject to be recommended for the royal mercy, it shall and may be law­
ful for such court, if it shall think fit so to do, to direct the proper officer 
then being present in court to require and ask, whereupon such officer 
shall require and ask, if such offender hath or knoweth anything to say, 
why judgment of death should not be recorded against such offender ; 
and in case such offender shall not allege any matter or thing sufficient 
in law to arrest or bar such judgment, the court shall and may and is 
hereby authorised to abstain from pronouncing judgment of death upon 
such offender, and, instead of pronouncing such judgment, to order the 
same to be. entered of record ; and thereupon such proper officer as afore­
said shall and may and is hereby authorised to enter judgment of death 
on record against such offender, in the usual and accustomed form, and 
in such and the same manner as is now used, and as if judgment of death 
had actually been pronounced in open court against such offender by 
the court before which such offender shall have been convicted.’

By sect. 2. ‘A record of every such judgment, so entered as aforesaid, 
shall have the like effect to all intents and purposes, and be followed 
by all the same consequences, as if such judgment had actually been 
pronounced in open court, and the offender had been reprieved by the 
court ’ (/>/>). The Act was applied to the Central Criminal Court in 
1837 (7).

The exception of murder from the Act of 1823 was removed in 1836 (r). 
But by sect. 2 of the Offences against the Person Act, 1861 (24 & 25 Viet, 
c. 100), ‘ upon every conviction for murder the court shall pronounce 
sentence of death ' (rr).

The mode of executing a sentence of death for murder is prescribed 
by sects. 2, 3 of the Offences against the Person Act, 1861, and by the 
Capital Punishment Amendment Act, 1868 (31 & 32 Viet. c. 24), and rules 
made thereunder (s).

The Act of 1868 applies only to murder (sect. 2), and there are no 
statutory provisions as to executing a sentence of death for other 
capital felonies.

Denman, the Recorder, having been counsel 
for Queen Caroline» on lier trial. The report 
was abolished in IM37 (7 Will. IV. 6 I Vih. 
o. 77, h. 1). Dcmnan was Common Ser­
jeant only in 1829, but a difficulty did then 
arise about his attending the King in the 
place of the Recorder. See (Jreville, 
Memoirs, vol. i. pp. 150, 248, 250.

(/>) Ante, p. 205, note (/<).
[pp) Vide pint, p. 253. The Act applies 

to England and Ireland, but not to Scot­
land (s. 3).

(q) By 7 Will. IV. and I Viet. c. 77, 
s. 3 ; repealed as to murder in 1801 (24 & 
25 Viet, c. 95).

(r) By 0 & 7 Will. IV. e. 30, s. 2 (E A I) 
1 sentence of death may bo pronounced

after convictions for murder in the same 
manner, ami the judge shall have the same 
power in all respects as after convictions 
for other capital offences.’ In It. r. Hogg 
(2 M. & Rob. 380). Denman, C.J.Jield that 
under this section sentence of death might 
bo recorded on a conviction for murder. 
0 & 7 Will. IV. c. 30, s. 2 was repealed in 
1801 (24 A 25 Viet. c. 95).

(rr) Vide mite, p. 205.
(*) See Rules of 5 June, 1902, St. R. A < ». 

1902, No. 444. The treatment of prisoners 
under sentence of death is regulati'd by the 
Ijocal Prison Rules. 1800 (St. R. A <>. 1800, 
No. 322), rr. 03 -95, and where they are 
appealing against their conviction by the 
Prison Rules, 1908. Vide post, Bk. xii. c. iv.
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Sect. II.—Exile, Banishment, and Expulsion.

At common law sentence of banishment or exile could not be imposed 
on a British subject by any Court (/). The nearest approach to it was 
abjuration of the realm («) by persons who had taken sanctuary.

By the Roman Catholic Emancipation Act, 1829 (10 Geo. IV. c. 7), 
s. 34, power is given to sentence to banishment from the United Kingdom 
for the term of their natural life persons who within the United Kingdom 
become Jesuits or brothers or members of any other male religious order, 
community, or society of the Church of Rome, and by sects. 35, 36, 
provisions are made jfor enforcing the sentence and for punishing by 
transportation for life persons found at large in the United Kingdom 
after the end of three months from the sentence of banishment. These 
provisions, though unrepealed, have never been put into force (v).

By sect. 15 of the Penal Servitude Act, 1853(16 & 17 Viet. c. 99), it is 
declared that transportation shall include banishment beyond the seas, 
and by that Act the power to impose sentences of transportation was 
limited to terms of fourteen years or upwards. By the Penal Servitude 
Act, 1857 (w), transportation as the sentence of a court was abolished.

At the present time (1909), the banishment of a British subject is 
effected only by means of terms imposed in granting a conditional pardon: 
and the course of legislation in the United States and British possessions 
has made it inexpedient to include such terms in pardons.

Expulsion of Aliens,—The right to exclude or expel aliens is by the 
law of nations vested in the supreme power of every state, which, as a 
necessary consequence has power to make and enforce laws for those 
purposes (x).

In the case of aliens, the Aliens Act, 1905 (5 Edw. VII. c. 13), enacts :
Sect. 1. ‘ The Secretary of State may, if he thinks fit, make an order 

(in this Act referred to as an expulsion order) requiring an alien to 
leave the United Kingdom within a time fixed by the order, and 
thereafter to remain out of the United Kingdom—
(a) if it is certified to him by any court (including a court of 

summary jurisdiction) that the alien has been convicted by 
that court of any felony, or misdemeanor, or other offence 
for which the court has power to impose imprisonment with­
out the option of a fine, or of an offence under paragraph 
twenty-two or twenty-three of section three hundred and 
eighty-one of the Burgh Police (Scotland) Act, 1892 (55 & 56 
Viet. c. 55), or of an offence as a prostitute under section 
seventy-two of the Towns Improvement (Ireland) Act, 1854 
(17 & 18 Viet. c. 103),or paragraph eleven of section fifty-four

(/) 2 Hawk. e. 33, s. 137. Countess of 
Portland r. Vrodgere [1083], 2 Vera. 104.

(«) Abolished in 1023 (21 .lac. I. c. 28). 
It was connected with sanctuary, and 
dropped on its abolition.

(»•) R. r. Kennedy [1902], 80 L T. 763. 
("■) Pott, p. 210.
(r) Att.-tien. for Canada v. Cain [1900], 

A.C. 542, 640. Ah to Canada, hoc that caw.

As to Victoria, Musgrovo v. Chun Tcoong 
Toy [18B11 A.O. 72. As to Msuiitiue, Be 
Adam, 1 Moore, P. C. 400. Ah to the 
Commonwealth of Australia, nee RobtelmcH 

Brenan [1900], 4 Australia C. L. It. 395. 
As to India, see Alter Can fill an v. Bombay 
tlovt. 11894], Ind. L. It. 18 Bombay, 030. 
And see Law Quarterly Revit w, voL iv. 1890, 
P- 27.
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of the Metropolitan Police Act, 1839, and that the court 
recommend that an expulsion order should be made in his 
case, either in addition to or in lieu of his sentence ; and 

(b) if it is certified to him by a court of summary jurisdiction 
after proceedings taken for the purpose within twelve months 
after the alien has last entered the United Kingdom, in 
accordance with rules of court made under section twenty- 
nine of the Summary Jurisdiction Act, 1879 (42 & 43 Viet, 
c. 49), that the alien—
(i) has, within three months from the time at which proceed­

ings for the certificate are commenced, been in receipt of 
any such parochial relief as disqualifies a person for the 
parliamentary franchise, or been found wandering without 
ostensible means of subsistence, or been living under 
insanitary conditions due to over-crowding ; or

(ii) has entered the United Kingdom after the passing of 
this Act, and has been sentenced (y) in a foreign country 
with which there is an extradition treaty for a crime 
not being an offence of a political character, which 
is, as respects that country, an extradition crime 
within the meaning of the Extradition Act, 1870 (z).

(2) If any alien in whose case an expulsion order has been made is at 
any time found within the United Kingdom in contravention of 
the order, he shall be guilty of an offence under this Act ’ (a).

Sect. 4.(1) ‘ Where an expulsion order is made in the case of any 
alien, the Secretary of State may, if he thinks fit, pay the 
whole or any part of the expenses of or incidental to the 
departure from the United Kingdom, and maintenance until 
departure, of the alien and his dependants (if any) . . . ’(#>).

Sect. 111. -Transportation and Penal Servitude.

The punishment of transportation, first devised as a statutory 
punishment temp. Elizabeth (r), was also used by way of conditional pardon 
without statutory authority in respect of many crimes (d). In the 
eighteenth century it became a statutory punishment for many felonies (e),

(»/) It is not stated whether this includes 
ft conviction /sir contumace followed by a 
sentence passed in absentia.

(z) 33 & 34 Viet. c. 52, h. 3(1). Hr /tarte 
Cftstioni [IH9I|, 1 Q.B. 149. Hr parte 
Meunier (1894), 2 Q.B. 415. He Alton 
l I8!W|, I Q.B. 108.

(a) And liable, to be dealt with as a rogue 
and a vagabond under s. 4 of the Vagrancy 
Act, 1824 (5 Clco. IV. e. 83). See 5 Etlw. 
VII. c. 15. r. 7 (I). I’m vision is made 
by Prison Rules of 1900 (St. It. & O. 1900, 
No. 100) for measuring and photographing 
aliens imprisoned and ordered to be 
expelled.

(b) In eases specified in subs. 2 of this 
section the master of the ship by which the 
alien arrived is liable to recoup the expenses

VOL. I.

of expulsion, or to reeonvey the alien and 
his dependents to the port of embarkation.

(c) 39 Elia. e. 4 (rep.), which enacted that 
rogues, vagabonds, &c\, might, by the jus­
tices in sessions, be banished out of the 
realm, and convoyed at the charges of the 
county to such parts beyond the seas as 
should be assigned by the privy council, 
or otherwise adjudged perpetually to the 
galleys of this realm ; and any rogue so 
banished, and returning again into the realm, 
was to bo guilty of felony. Nee <i Evans 
Coll. Ntat. l’t. V. el. xxv. (<!) pp. 852, 853, 
and as to the history of transportation, 
0 Law Quarterly Review, 388.

(d) Nee the transportation rules, Kel. (J.) 
4, and 18 Car. II., c. 3, s. 2 (rep.).

(c) 4 (leo. I. c. II (rep.).
P
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and some misdemeanors, e.g., perjury (/). The earlier legislation was 
repealed and consolidated with amendments in the Transportation Act, 
1824 (5 Geo. IV., c. 84). Owing to difficulties which arose as to inducing 
the Australian Colonies (<j) to accept transported convicts and in finding 
other places for transportation, certain prisons in England were sub­
stituted, in 1847, for the penal settlements in the colonies (10 & 11 Viet, 
c. 07), and in 1853 sentences of transportation for less than fourteen 
years were abolished (10 & 17 Viet. c. 90, s. 1). Penal servitude was 
substituted for terms of transportation under fourteen years (sect. 2), 
and the Courts were given a discretion to substitute penal servitude 
under the Act for transportation for terms of fourteen years or over, 
(sect. 3). The legislation applicable to persons under sentence of trans­
portation was so far as consistent with the Act of 1853, applied to 
sentences of penal servitude (sect. 7).

In 1857 (20 & 21 Viet. c. 3), transportation under the sentence of a 
Court was abolished (A), and penal servitude definitely substituted. 
Certain portions of the Act of 1824 are specifically retained and applied 
to persons sentenced to penal servitude (i).

By the Penal Servitude Act, 1853 (10 & 17 Viet. c. 99), penal servitude 
was introduced in lieu of transportation in certain cases and under certain 
regulations (/), without affecting the power to impose alternative 
punishments (s. 14).

The alterations do not affect the prerogative of mercy, but the 
( Town may grant pardons conditional on serving a term of penal servitude 
(sects. 5,13). The substitution of penal servitude for transportation does 
not affect the power of Courts to impose other punishments additional to, 
or in substitution for transportation (sect. 14). By the Children Act, 
1908 (8 Edw. VII. c. 07), s. 102, a child of seven and under fourteen, 
and a young person of fourteen and under sixteen, may not be sentenced 
to penal servitude.

By sect. G of the Act of 1853, ‘ every person who under this Act 
shall be sentenced or ordered to be kept in penal servitude may, 
during the term of the sentence or order, be confined in any such prison 
or place of confinement in any part of the United Kingdom, or in any 
river, port, or harbour of the United Kingdom, in which persons under 
sentence or order of transportation, may now by law be confined, or in 
any other prison in the United Kingdom, or in any part of llis Majesty’s 
dominions beyond the seas, or in any port or harbour thereof, as 
one of His Majesty’s principal secretaries of state may from time to 
time direct ; and such person may during such term be kept to hard 
labour, and otherwise dealt with in all respects as persons sentenced to 
transportation may now by law be dealt with while so confined ’ (Z).

By sect. 2 of the Penal Servitude Act, 1857 (20 & 21 Viet. c. 3), which

(/) 2 (ieo. II. c. 20, 8. 2, pout, p. 470.
(y) See Morton, British Colonies (1830), 

vol. iv. p. 440 ; Itusdcn, Hist. Australia 
I 1883), ii. 034 : 0 St. Tr. (N. S.) 008//.

(A) Power to send a convict out of the 
realm to serve a term of penal servitude 
Htill remains. 20 & 21 Viet. c. 3, ». 3.

(i) Sec /*>»/, p. 070, as to being at large 
during a sentence of * jiennl servitude.’

(y) Ns. I 4 of this Act were superseded 
and repealed by the Act of 1807 (20 A 21 
Viet. c. 3). For s. 0 relating to con­
ditional partions, vide y*W, p. 202.

(I) N. 7 applies to the Act of 1803 all 
Acts and provisions in Acts relating to 
transportations so far as consistent with 
the express provisions of the Acts of 1803. 
N. 8 applies the Act to Ireland.



chap, vu.] Imprisonment. 211
is to be read as one Act with the Act of 1853 (/), ‘ after the commencement 
of this Act (June 2(i, 1857), no person shall be sentenced to transportation ; 
and any person who, if this Act and the said Act [of 1853) had not been 
passed, might have been sentenced to transportation, shall be liable to 
be sentenced to be kept in penal servitude for a term of the same duration 
as the term of transportation to which such person would have been 
liable if the said Act and this Act had not been passed ; and in every case 
where at the discretion of the Court one of any two or more terms of 
transportation might have been awarded, the Court shall have the like 
discretion to award one of any two or more of the terms of penal servitude 
which are hereby authorised to be awarded instead of such terms of 
transportation ’ . . . (m).

Hy sect, (i, ‘ Where in any enactment now in force the expression ‘ any 
crime punishable with transportation,’ or 4 any crime punishable by 
law with transportation,’ or any expression of the like import, is used, 
the enactment shall be construed and take effect as applicable also 
to any crime punishable with penal servitude.’

My the Penal Servitude Act, 1891 (54 & 55 Viet. c. 09), s. 1: ‘(1) 
Where under any enactment in force when this section comes into opera­
tion (August 5, 1891) a court has power to award a sentence of penal 
servitude, the sentence may, at the discretion of the court, be for any 
period not less than three years, and not exceeding either live years, 
or any greater period authorised by the enactment ’ (a).

‘ (3) Sect. 2 of the Penal Servitude Act, 1804 (27 & 28 Viet. c. 47) 
is hereby repealed with respect to any sentence awarded after the date at 
which this section comes into operation ’ (o).

Under most of the sections of the Criminal Law Consolidation Acts 
of 1801 the minimum term of penal servitude was three years.

The mode in which sentences of penal servitude are to be carried out 
is regulated by prison rules, in which regard must be had to the sex, 
age, health, industry, and conduct of the convicts (p).

Sect. IV. I imprisonment.

Without Hard Labour. Imprisonment without hard labour is 
recognised by the common law as one of the lawful modes of punishing

(l) 10 A 17 Viet. V. 99. Nee 2U A 21 
Vi. t. c. 3. e. 7.

(m) The rest of this section was repealed 
in IS!»2 (S. L. |{.). ns to nil His Majesty's 
dominions. Ns. 3, 4 of the Act of 18;Y7 
apply the Transportation Acts to persons 
under sentence of penal servitude imposed 
in England or Ireland ride /sis/, pp. ,*»73 
tl *tq,

<*0 See R. r. l'etem 1 Cr. App. R. III as 
to the effect of this Act aivl Statute Law 
revision repeals on the maximum sentence 
of |>enal servitude. For subset.1. 2 see /*>s/, 
p. 212. At one time the opinion prevailed 
that for certain olfcnces fixed terms of 
transportation or imprisonment should be 
imposed. This policy was overridden in 
1840 (9 A 10 Viet. e. 24. rep. 1892, S. L. R.) 
as to certain cases of felony. In the Acts

of 1 Ht* 1 a minimum term of penal servitude 
was prescribed for only one offence (24 A 2f> 
Vict.c. 100,s. til), which minimum has been 
reduced to three years by the Act of 1891.

(o) The repealed section made the mini­
mum term of penal servitude seven years 
in the case of conviction on indictment of 
a crime or offence punishable by penal 
servitude after a previous conviction of 
felony. For decisions then-on see R. e. 
Deane, 2 Q.B.D. 30.'». R. r. Willis. 41 L .1. 
AI. C. 104. R. v. Summers, L. R. I 0. C. It. 
182. S. 2 had already been n-pealed in 
1879 (42 A 43 Viet. e. 55, s. 1) as to the 
minimum term of p< nal servitude on a con­
vict ion of an offence punishable by penal ser­
vitude after a previous conviction of felony.

(/») 61A 02 Vict.c. 41,s.4: Convict Prison 
Rules, 1899 (St. R. A U , 1899, No. 320).

p 2
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misdemeanors. Successive terms of imprisonment may be imposed in 
respect of several convictions at the same time for similar misdemeanors(ç).

There are now two forms of imprisonment— with and without hard 
labour (qq). A child of seven and under fourteen may not be sentenced 
to imprisonment (8 Edw. VII. c. 67, s. 102 (1) ) and a young person (of 
fourteen and under sixteen) may not be sentenced to imprisonment for 
an offence or committed to prison in default of payment of a fine, 
damages, or costs, unless the Court certifies that he is too unruly or too 
depraved for detention as a youthful offender (sect. 102 (3) ).

By the Penal Servitude Act, 1891 (54 & 55 Viet. c. 69), s. 1 (2), “ Where 
under any Act now (August 5, 1891) in force, or under any future Act, a 
court is empowered or required to award a sentence of penal servitude, the 
court may, in its discretion, unless such future Act otherwise requires, 
award imprisonment for any term not exceeding two years, with or 
without hard labour ’ (r). This enactment applies to all felonies not 
punishable by death (rr), and to certain misdemeanors, perjury and 
obtaining by false pretences, for which penal servitude may be imposed. 
(Vide post, Book VII. Chapter I., Book X. Chapter XXVII.)

Hard Labour.—A sentence to imprisonment with hard labour (s) is 
never obligatory upon any Court, and cannot lawfully be imposed except 
under statutory authority. The more general statutory provisions on the 
subject are that above stated, and the two enact ments now to be noticed (/).

Bv the Hard Labour Act, 1822 (3 Geo. IV. c. 114), after reciting 53 
Geo. III. c. 162, it is enacted, that 1 whenever any person shall be con­
victed of any of the offences hereafter specified and set forth, that is to 
say . . . any attempt to commit felony ; any riot ; . . . keeping a common 
gaming-house, a common bawdy-house, or a common ill-governed and 
disorderly house ; wilful and corrupt perjury, or of subornation of perjury ; 
. . . in each and every of the above cases, and whenever any person shall be 
convicted of any or either of the aforesaid offences, it shall and may be 
lawful for the court before which any such offender shall be convicted, 
or which by law is authorised to pass sentence upon any such offender, 
to award and order (if such court shall think fit) sentence of imprisonment 
with hard labour for any term not exceeding the term for which such 
court may now imprison for such offences, either in addition to or in lieu 
of any other punishment which may be inflicted on any such offenders 
by any law in force before the passing of this Act ; and every such 
offender shall thereupon suffer such sentence, in such place, and for such 
time as aforesaid, as such court shall think fit to direct ’ (u).

(7) Castro r. H., Vi App. Can. 22», pout, 
p" 24S. (77) Vide post, pp. 213, 214.

(r) This enactment superseded all statu­
tory provisions allowing imprisonment as 
an alternative to trans]K>rtation or penal 
servitude, and most of sueli provisions have 
now been repealed by Statute Law Ite- 
v ision Acts of 1892 and 1893. In particular, 
T A S (Jeo. IV. e. 28, s. », and 7 Will. IV. A 
1 Viet. e. H4. s. 3, printed in the 6th ed. of 
this work, vol. i. pp. tin, 82, are so repealed, 

(rr) Vide post. p. 24tl.
(*) The mode in which a sentence of hard 

labour is to be carried out is determined by

Prison Utiles made under s. 4 of the Prison 
Act, 1898 (til & t(2 Viet. e. 41). and varies 
according to the age and sex of the prisoner. 
In the case of males between sixteen and 
twenty-four. s|>ecial rules have been made. 
11812, June fi ; I1K81, July 13.

(t) For the speeial provisions of |wrticu- 
lar statutes authorising imprisonment with 
hard labour see the title relating to the 
offence.

(it) The omitted portions of this enact­
ment have been superseded ami repealed 
by other legislation and the Criminal Law 
Consolidation Acts of 18111.
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By the Criminal Procedure Act, 1851 (14 & 15 Viet. c. 100), a. 29,

* whenever any person «hall ho convicted of any one of the offences follow­
ing, as an indictable misdemeanor ; that is to nay, any cheat or fraud 
puniHhablc at common law ; any conspiracy to cheat or defraud, or to 
extort money or goods, or falsely to accuse of any crime, or to obstruct, 
prevent, pervert, or defeat the course of public justice ; any escape or 
rescue from lawful custody on a criminal charge ; any public and indecent 
exposure of the person . . . (v) ; any public selling, or exposing for public 
sale or to view of any obscene book, print, picture, or other indecent 
exhibition ; it shall be lawful for the court to sentence the offender to 
be imprisoned for any term now warranted by law, and also to he kept 
to hard labour during the whole or any part of such term of imprisonment.’

By the Accessories and Abettors Act, 1851 (24 & 25 Viet. c. 94), s. 4 («•),
‘ Every accessory after the fact to any felony, except where it is otherwise 
specially enacted (x), whether the same be a felony at common law or 
by virtue of any Act passed or to be passed, shall be liable, at the discretion 
of the court, to be imprisoned in the common gaol or house of correc­
tion (//), for any term not exceeding two years, with or without hard 
labour . . . (z).

By the Prison Act, 1877 (40 & 41 Viet. c. 21), s. 40, ‘The Prison 
Commissioners shall see that any prisoner under sentence, inflicted upon 
conviction of sedition or seditious libel, shall be treated as a misdemeanant 
of the first division within the meaning of sect. 07 of the Prison Act, 1805 
(28 & 29 Viet. c. 120), notwithstanding any statute, provision, or rule, 
to the contrary.' By sect. 41. ‘ Any person who shall be imprisoned under 
any rule, order, or attachment for contempt of any court shall be in like 
manner treated as a misdemeanant of the first, division, within the 
meaning of the said section of the said Act ' (zz).

By the Prison Act, 1898 (01 & 02 Viet. c. 41), s. 0, (I) ‘ Prisoners 
convicted of offences, either on indictment or otherwise, and not sentenced 
to penal servitude or hard labour, shall be divided into three divisions.’

(2) ‘ Where a person is convicted by any court of an offence and is 
sentenced to imprisonment without hard labour, the court may, if it 
thinks fit. having regard to the nature of the offence and the antecedents 
of the offender, direct that he be treated as an offender of the first division 
or as an offender of the second division. If no direction is given by the 
court, the offender shall, subject to the provisions of this section, be 
treated as an offender of the third division ’ (a).

(4) ‘ Any person imprisoned for default of entering into a recognisance, 
or finding sureties for keeping the peace or for being of good behaviour,

(') Tin* word# here omitted were re­
pealed in 1 Ht» 1 (24 & 25 Viet. c. 95, h. I).

(w) I lih. p, ISO,
(■r) t-'J. accessories after the fact to 

murder (24 & 25 Viet. r. 100, s. «7). and 
receivers <-f stolen goods (S4 & SB Viot, 
c. 96, a». 91, 98).

(y) Now in a local priaon under the 
Prison Acts, 1865 to 1898.

(:) Similar provisions are made in 24 & 25

Viet. c. 96, s. 98 ; c. 97, h. 56 ; c. 98, h. 49 , 
o. 99, s. SB ; o, 100, h. 67.

(zz) See Osborne v. Milman, 18 Cj.B.l). 
47 I

(a) Subsec. 3 relates to imprisonment 
without hard labour for default in paying 
a debt, including a civil debt recoverable 
summarily, or in lieu of distress for money­
ed judged to be paid by a Court of summary 
jurisdiction.

5
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«hall be treated under the same rules as an offender of the second division, 
unless he is a convicted prisoner, or unless the court direct that he be 
treated as an offender of the first division.'

(5) * References in sects. 40,41, of the Prison Act, 1877 (6), to a misde­
meanant of the first division within the meaning of sect. 07 of the Prison 
Act, 1805 (c), shall be construed as references to an offender of the first 
division within the meaning of this section.’

Criminal Courts have not, in the opinion of the Secretary of State (d), 
sufficiently kept in mind the power given to them to classify persons 
sentenced to imprisonment without hard labour given by the enactment 
above stated, nor the terms of the Prison Rules applicable to the three 
divisions created by the enactment. It would seem that cases for 
directing the offender to be put in the first division are not of common 
occurrence, and that the reasons for placing an offender in the second 
division are not so much the legal character of the offence (except in 
cases where the imprisonment is ordered in default of paying a fine), 
but the character and antecedents of the prisoner and the circumstances 
under which the offence was committed, e.g., where the prisoner does 
not belong to the criminal class and has not been generally of criminal 
habits, and there is evidence of good character over a considerable 
period, and it is clear that exceptional temptation or special provocation 
lias led to a merely temporary deviation from the path of honesty or to 
an act of violence not in consonance with the natural disposition of the 
prisoner (c). The state of the prisoner’s health appears to be no 
sufficient reason for placing him in the second division, because under 
the prison administration prisoners of whatever class are excused from 
discipline to which their state of health unfits them.

The mode in which sentences of imprisonment, with or without hard 
labour, are to be carried out in prisons is regulated by prison rules, in 
which regard is had to the sex, age, health, industry and conduct of the 
prisoners (/), and the rules provide for enabling a prisoner sentenced to 
imprisonment, whether by one sentence or a cumulative sentence, for a 
period prescribed bv the rules (*/), to earn by special industry and good 
conduct a remission of a port ion of his imprisonment, and on his discharge 
(in virtue of such remission) his sentence shall be deemed to have 
expired (/<).

In any sentence of imprisonment passed on or since January 1, 181)9, 
month means calendar month unless a contrary intention is expressed 
by the Court; and a prisoner whose term of imprisonment expires on 
Sunday, Christmas Day, or flood Friday, is to be discharged on the next 
preceding day (t).

Solitary Confinement. —Under many statutes passed between 1827 
and 1862, power was given to sentence a prisoner to solitary confinement.

(b) À tile, ]). 43.
(r) 8. 07 in repealed l>y 61 & 02 Viet. e. 41, 

h. 15 (2), bh from May 1, 1809, the date when 
the find Prison Rules made under 01 & 
02 Viet. e. 41, s. 2 came into force. Prison 
Rules, 1899 (St. R. 4 (>. 1899, No. 322).

(d) See Home Oflico Circulars to Justices 
of April, 1899, and Dec. 3l, 1900.

(r) Homo Office Circular, April, 1899. 
(/) 01 & 02 Viet. c. 41, s. 4. I»enl Prison 

RuI»*h, (St. R. A O. 1899. No. 322). r. 34.
(g) Rules datisl Aug. 12, 1907. St. R. & 

(>., 1907, No. 017.
(A) 01 A 02 Viet. e. 41, a. 8. Lovai 

Prison Rules, 1899, r. 30.
(•) 01 A 02 Viet. c. 41, e. 12.
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Most, if not all, those enactments were repealed in 181).'$ (/), having 
fallen out of use in consequence of the provisions of the Prison Acts 
and Rules (À), under which solitary confinement is a matter of prison 
regulation and not of judicial sentence.

Sect. V.—Whipping.

Whipping in public or in private was recognised by the common law 
as an appropriate mode of punishing misdemeanants of either sex (/), 
and in a few cases was made a statutory punishment for felony or 
misdemeanor (II).

Females. The whipping of females is absolutely forbidden by I Geo. 
IV. c. 57, s. 1, and imprisonment with hard labour for not less than one 
month nor more than six months is substituted for the punishment of 
whipping in cases in which, prior to July 15, 1820, the punishment of 
whipping had formed the whole or part of the judgment or sentence on a 
female offender (sect. 2).

Adult Males. -At the present time the whipping of adult males is 
authorised (i) by the Knackers Act, 1780 (20 Geo. 111. c. 71), ss. 8, 9 ; 
(ii) by the Vagrancy Act, 1824 (5 Geo. IV. c. 83), in the case of men sent to 
quarter sessions to be dealt with as incorrigible rogues (m) ; (iii) by tie* 
Garrotters Act, 1803 (20 & 27 Viet. c. 44), in the case of offences within 
sect. 43 of the Larceny Act, 1801, and sect. 21 of the Offences against t he 
Person Act, 1801 ; (iv) in the case, of males under sentence of penal 
servitude, or convicted of felony, or sentenced to hard labour, who are 
guilty of mutiny or incitement to mutiny, or of gross personal violence to 
an officer or servant of the prison in which they arc (n).

Youthful Males. In the case of taking a reward for helping to the 
discovery of stolen property, whipping can be inflicted on a male offender 
who is under the age of eighteen (24 & 25 Viet. c. 9(5, s. 101). In many 
other cases (o) this punishment can be inflicted on male offenders under 
the age of sixteen, e.f/., by sect. 4 of the Criminal Law Amendment Act, 1885 
(48 & 49 Viet. c. 09), in case of offences against girls under thirteen. This 
section expressly incorporates the provisions of 25 & 2(5 Viet. c. 18. It 
would, therefore, seem that it is the intention of the legislature, where 
a sentence of whipping is imposed on a boy over fourteen and under 
sixteen years of age, that the instrument to be used should be a birch rod, 
and the number of strokes should not be more than twenty-five.

(/) 5t. k ft7 Viet. c. 54 (S. L. IV). This 
statute repealed in particular 7 & 8 (ieo. IV. 
e. 28. H. «I ; 7 Will. IV. & Viet. c. 00, m. 2 ; 
7 Will. IV. & I Viet. e. 01. h. 2; 24 & 25 
Vkt. <•. 96, s. 11!i ; o. t*7. s. 75 ; <■. its, a. 40 ; 
and <•. 100, *. 7<».

(k) See Local Prison Rules, 1890. r. 77.
(/) Vide Pollock and Maitland, Hist. 

Eng. Law. ii. 517, 542.
(//) 2 Hawk. c. 48, s. 14.
(m) See a. 10. The power appears to 

extend to offences created by subsequent 
Vagrancy Acts, including that of 1808 (111 
& 02 Viet. c. 30), as to men living on 
the earnings of prostitution.

(w) Prison Act, 1808 (01 & 02 Viet, 
c. 41, s. 5). This section provides for an 
inquiry by the board of visitors or visiting 
committee of the prison, or other officer to 
be appointes! by the Homo Secretary, and 
for submission to him for continuation of 
any order made for whipping. See Convict 
Pram Rules. I Kill*, it. n:i, si. 86: Local 
Prison Rules, 1899* rr. su. 90, 91. In 
military and naval prisons corporal punish­
ment is abolished.

(o) Chiefly relating to offences against 
property. See the enactments under the 
particular titles.
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Regulations as to Whipping.—Each of the Criminal Law Consolidation 
Acta of 1861 (24 & 25 Viet. c. 96, b. 119; c. 97, s. 75; c. 100, a. 70), 
contains the following clause

‘ Whenever whipping may he awarded for any indictable offence 
under this Act, the Court may sentence the offender to be once privately 
whipped ; and the number of strokes, and the instrument with which the;/ 
shall hi' inflated, shall Ite specified by the Court in the sentence.*

These enactments do not prescribe the instrument or limit the 
number of strokes.

By the W Act, 1862 (25 & 26 Viet. c. 18), s. 1, where whipping 
is ordered by a Court of Summary Jurisdiction (in England or Ireland) 
the order sentence or conviction must specify the number of strokes to 
be given and the instrument to be used ; and in the ease of an offender 
under fourteen years of age, the instrument is to be a birch rod, and the 
number of strokes is not to exceed twelve. By sect. 2, ‘ No offender 
shall be whipped more than once for the same offence.’

The Garrotters Act, 1865 (26 & 27 Viet. c. 44), is as follows : —
1 Whereas by sect. 45 of the Larceny Act, 1861 (24 & 25 Viet. c. 96), 

it is provided that “ whosoever shall, being armed with any offensive 
weapon or instrument, rob or assault with intent to rob any person, or 
shall together with one or more other person or persons rob or assault 
with intent to rob any person, or shall rob any person, and at the time 
of or immediately before or immediately after such robbery shall wound, 
beat, strike, or use any other personal violence to any person ; ” ami 
by sect. 21 of the Offences against the Person Act, 1861 (21 & 25 
Viet. c. 100), that “ whosoever shall by any means attempt to choke, 
suffocate, or strangle any person, or by any means calculated to choke, 
suffocate, or strangle, attempt to render any person insensible, un­
conscious, or * 3 of resistance, with intent in any of such cases
thereby to enable himself or any other person to commit, or with intent 
in any of such cases to assist any other person in committing, any indict­
able offence, shall be guilty of felony, and being convicted thereof, shall 
be liable, at the discretion of the Court, to be kept in penal servitude for 
life, or for any term not less than three years, or to be imprisoned for any 
term not exceeding two years, with or without hard labour, and with or 
without solitary confinement ” ; and whereas the punishment awarded 
by the said section is insufficient to deter from crimes of violence : ’

BE IT ENACTED as follows :
1. ‘ Where any person is convicted of a crime under either of the said 

sections, the Court before whom he is convicted may, in addition to the 
punishment awarded by the said sections or any part thereof, direct 
that the offender, if a male, be once, twice, or thrice privately whipped, 
subject to the following provisions :

( 1 ) That in the case of an offender whose age does not exceed sixteen 
years the number of strokes at each such whipping do not exceed 
twenty-five, and the instrument used shall be a birch rod :

(2) That in the case of any other male offender the number of strokes 
do not exceed fifty at each such whipping :

(5) That in each case the Court in its sentence shall specify the number 
of strokes to be inflicted and the instrument to be used :

C$B

0900
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Provided that in no case «hall such whipping take place after the expira­
tion of six months from the passing of the sentence ; provided also, that 
every such whipping to he inflicted on any person sentenced to penal 
servitude shall he inflicted on him before he shall he removed to 
a convict prison with a view to his undergoing his sentence of penal 
servitude (oo).’

The Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 10 
as amended by s. 128 (1) of the Children Act, 1908 (8 Edw. VII 
c. 67), limits the whipping to six strokes of a birch rod in the case of a 
male child between seven and fourteen. Under this Act the whipping 
is private, and is inflicted by a police constable in the presence of a police 
inspector or other officer above the rank of a constable, and, if desired, of 
the parent or guardian of the child. The Children Act, 1908, does not 
add to or take away from the list of offences for which youthful offenders 
may be whipped. (See sect. 107.)

Sect. VI.—Fine.

On conviction of any misdemeanor the Court may impose a fine in 
addition to or in substitution for any other lawful punishment, unless a 
statute relating to the offence otherwise provides. The amount of the 
fine (sometimes in the earlier statutes called a ransom) is in the discretion 
of the Court (/>), unless a limit is fixed by statute (#/).

Each of the Consolidation Acts of i861, (24 & 25 Viet. c. 96, s. 117 ; 
c. 97, s. 73 ; c. 98, s. 51 ; c. 99, s. 38, and c. 100, s. 71) contains a provision 
that ‘ Wherever any person shall be convicted of any indictable mis­
demeanor punishable (r) under this Act, the Court may, if it shall think 
fit, in addition to or in lieu of any of the punishments by this Act 
authorised, fine the offender.' . . .

A fine cannot at common law be imposed on conviction of felony. 
By sect. 5 of the Offences Against the Person Act, 1861 (24 & 25 Viet, 
c. 100), the Court may sentence a person convicted of manslaughter ‘ to 
pay such fine as the Court shall award, in addition to or without any 
such other discretionary punishment as aforesaid (rr).’

The fine imposed is levied as a Crown debt of record («),,under the 
Levy of Fines Acts, 1822 and 1823 ((), or enforced by imprisonment 
(without hard labour) until it is paid. The Courts have no power to 
remit or mitigate a fine when once duly recorded, and applications for 
remission are made to the Treasury («). It used to be said that a fine

(<w) An apjical I it*# agaiiwt a sentence of 
whipping pawed on an incorrigible rogue, 
or on conviction or indictment, vide R. r. 
Anthony, 1 Vr. App. R. 22.and vont, vol. ii. 
P 2UII.

(p) 1 ('hit. (V. 1,. 710. Subject to the 
proviaionof the Bill of Right*, I Will. A M. 
Si1**. 2, c. 2, ‘ That excessive hail ought not 
to Ik- required nor exceaaive tinea imposed.’ 
(f. Magna ('harta, 2f> Edw. I. c. 14.

(g) The particular atatutca fixing auch 
limita arc given under the title relating to 
the particular offence.

(r) Many offence* within the Acta are

offence* at common law for which the Acta 
prcacribe atatutory puniahmenta.

(rr) i.e., in lieu of impriaonment, it'd* ante.
p. 212.

(a) R. p. Woolf, 2 B. A Aid. 000 ; 21 R. 
R. 412.

(/) 3 Geo. IV. c. 40 ; 4 (îeo. IV. c. 37. aa 
amended with reference to Quarter Sewions 
by 12 A 13 Viet. c. 45, a. 17, and 10 A 17 
Viet. c. 30, a. 2.

(m) In the caac of impriaonment for non­
payment of tinea impoaiat by a Court of 
aumniarv jurisdiction, the term of imprison­
ment is reducible by part payment of the
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could not in general be imposed on a married woman, as she had nothing 
to pay with (v). But since the passing of the Married Women’s Property 
Act, 1882 (45 & 46 Viet. c. 75), this theory has little or no force.

By the Children Act, 1908, s. 99, (1) ‘ Where a child or young person 
is charged before any Court with any offence for the commission of which 
a fine, damages, or costs may be imposed, and the Court is of opinion 
that the case would be best met by the imposition ot a fine, damages, or 
costs, whether with or without any other punishment, the Court may in 
any case, and shall, if the offender is a child, order that the fine, damages, 
or costs awarded be paid by the parent or guardian (x) of the child or 
young person, instead of by the child or young person, unless the Court 
is satisfied that the parent or guardian cannot be found or that he has not 
conduced to the commission of the offence by neglecting to exercise due 
care of the child or young person.

(2) Where a child or young person is charged with any offence, the ( 'ourt 
may order his parent or guardian ’ to ‘ give security for his good behaviour.

(3) Where a Court of Summary Jurisdiction thinks that a charge 
against a child or young person is proved, the Court may make an order 
on the parent or guardian under this section for the payment of damages 
or costs or requiring him to give security for good behaviour without 
proceeding to the conviction of the child or young person.

(4) An order under this section may be made against a parent or 
guardian who, having been required to attend, has failed to do so, but, 
save as aforesaid, no such order shall be made without giving the parent 
or guardian an opportunity of being heard.

(5) Any sums imposed and ordered to be paid by a parent or guardian 
under this section, or on forfeiture of any such security as aforesaid, may 
be recovered from him by distress or imprisonment in like manner as if 
the order had been made on the conviction of the parent or guardian 
of the offence with which the child or young person was charged.

(6) A parent or guardian may appeal against an order under this section
(a) if made by a Court of Summary Jurisdiction to a Court of Quarter

Sessions ; and
(It) if made by a Court of Assize or a Court of Quarter Sessions to the 

Court of Criminal Appeal in accordance with the Criminal Appeal 
Act, 1907 (xx), as if the parent or guardian against whom the 
order was made had been convicted on indictment, and the order 
were a sentence passed on his conviction.’

Sect. VII.—Recognisances and Sureties to keep the Peace 
or for Good Behaviour.

In the case of a misdemeanor, the Courts have, at common law, in 
addition to any other lawful punishment imposed, the power to require 
the offender on conviction to enter into recognisances and to find sureties,
fine by the ratio borne by the «uni paid to 
the term of imprisonment imposed (til & 
02 Viet. c. 41, e. 9).

(»') Sec R. v. Lovcdcn, 8 T. R. 015, 
018 (d). As to earlier practice see 2 Hawk.

P. C. c. 25, 8. 3 ; R. «’. Thomas, cas. temp. 
Hardw. 278.

(x) The attendance of the parent, &c., 
may be required under s. 08.

(xx) Post. vol. ii. p. 2000.
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both or either, to keep the peace and he of good behaviour (y). This 
power applies even to married women (z). Each of the Consolidation 
Acte of 1861 (24 k 25 Viet. c. 96, s. 117 ; c. 97, s. 73; c. 98, s. 51 ; c. 99, 
s. 38 ; and c. 100, s. 71), contains the following clause :—

‘ Whenever any person shall he convicted of any indictable mis­
demeanor punishable under this Act, the Court may, if it shall think 
fit, in addition to, or in lieu of any of the punishments by this Act author­
ised, . . . require him to enter into his own recognisances, and to find 
sureties, both or either, for keeping the peace and being of good behaviour, 
and in case of any felony punishable under this Act (n), the Court may, 
if it shall think fit, require the offender to enter into his own recognisances, 
and to find sureties, both or either, for keeping the peace in addition to 
any punishment by this Act authorised : Provided that no person shall 
be imprisoned under this clause for not finding sureties for any period 
exceeding one year ’ (as to such imprisonment vide 61 & 62 Viet. e. 41, 
s. 6 (4), ante, p. 213).

Sect. VIII. Probation op Offenders.

A. Release of Convicts on Licence.

Provision is made by the Penal Servitude Acts for release, on licence 
or ticket of leave, of persons sentenced to penal servitude (b).

By the Penal Servitude Act, 1853 (16 & 17 Viet. c. 99), s. 9, ‘ It 
shall be lawful for His Majesty, by an order in writing under the hand 
and seal of one of His Majesty’s principal secretaries of state, to grant 
to any convict now under sentence of transportation, or who may here­
after be sentenced to transportation, or to any punishment substituted 
for transportation by this Act, a licence to be at large (c) in the United 
Kingdom and the Channel Islands, or in such part thereof respectively 
as in such licence shall be expressed, during such portion of his or her 
term of transportation or imprisonment, and upon such conditions in 
all respecte as to His Majesty shall seem fit; and it shall be lawful for 
I lis Majesty to revoke or alter such licence by a like order at His Majesty’s 
pleasure.*

Sect. 10. ‘ So long as such licence shall continue in force and unre­
voked, such convict shall not be liable to be imprisoned or transported

(y) R. r. Dunn. 12 Q.U. 1020. It. r. 
Hurt. 30St. Tr. 1131 : and sot) Wise r. Dunn­
ing [1902], 1 K.B. 107. As to the differences 
between recognisances for good behaviour 
and recognisances to keep tlm peace, sec 
Dalton, c. 123; 7 Mod. 21); I Hawk. 483, 
480 ; Bum's Justice (30th cd.), vol. v. 703.

(c) R. r. Thomas, cas. K.B. temp. 
Hardw. 278. It used to he held that a 
married woman could not be bound by 
r<‘cognisancc. Loo v. Lady Baltinglas, 
Styles, 475. Rennet v. Watson, 3 M. Si 8. 1. 
Klsy v. Mawdit, Styles, 220. Tho reason 
alleged was that tho recognisance of a 
married woman could not bo estreated. 
1 Chit. Cr. L. 100. But a woman married 
uinco Doc. 31, 1882 appears to bo able to

enter into a recognisance to the same extent 
as a femme sole.

(a) The Offences Against tho Person Act 
1801 (24 & 25 Viet. c. 100), here adds 
1 otherwise than with death’(s. 71).

(b) These provisions take tho place of 
provisions in tho Transportation Acts for 
assigning convicts as servants or otherwise 
letting out their services. The practice 
continues in some of tho United States 
under tho name of peonage : vide post, p. 277,

(r) Usually styled a ticket of leave. 
Such tickets were given in Australia to 
transported convicts. Sec Martin, British 
Colonies (1835), vol. iv. p. 444
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by reason of his or her sentence, but shall be allowed to go and remain 
at large according to the term of such licence.*

Sect. 11. If it shall please His Majesty to revoke any such licence, a 
secretary of state by warrant under his hand, may signify to any one of the 
police magistrates of the metropolis that such licence has been revoked, 
and may require such magistrate to issue his warrant for the apprehension 
of the convict, and such magistrate shall issue his warrant accordingly, 
and such warrant shall and may be executed by the constable to whom 
the same shall be delivered for that purpose in any part of the United 
Kingdom, or in Jersey, Guernsey, Alderney, or Sark, and the convict 
when apprehended shall be brought before the magistrate who issued the 
warrant, or some other magistrate of the. same Court ; and he shall 
thereupon make out his warrant for the recommitment of the convict 
| to the prison from which he was released] (</), and such convict shall 
be so recommitted accordingly and shall thereupon be remitted to his 
or her original sentence, and shall undergo the residue thereof as if no 
such licence had been granted.

By the Penal Servitude Act, 1864 (27 & 28 Viet. c. 47), s. 4, ‘ a licence 
granted under the said Penal Servitude Acts ’ (of 1853 & 1857) * may be 
in the form set forth in Schedule (A.) to this Act annexed, and may be 
written, printed, or lithographed. If any holder of a licence granted in 
the form set forth in the said Schedule (A.) is convicted, either by the 
verdict of a jury or upon his own confession, of any offence for which he 
is indicted, his licence shall be forthwith forfeited by virtue of such con­
viction (e). . . .

Sect. 8. Where any holder of any licence granted in the form set 
forth in the said Schedule (A.) is convicted of an offence, punishable sum­
marily under this or any other Act, the justices, sheriff, sheriff-substitute, 
or other magistrate convicting the prisoner, shall, without delay, forward 
by post a certificate in the form given in Schedule (B.) to this Act annexed, 
if in England or Scotland to one of his Majesty’s principal secretaries of 
state, or if in Ireland to the Lord Lieutenant ; and thereupon, the licence 
of the said holder may be revoked in manner provided by the said Penal 
Servitude Acts.’

Sect. 9. ‘ Where any licence granted in the form set forth in the 
said Schedule (A.) is forfeited by a conviction [on indictment of any 
offence] (/), or is revoked in pursuance of a summary conviction inder 
this Act or any other Act of Parliament, the person whose licence is 
forfeited or revoked shall, after undergoing any other punishment to

(rf) The words in brackets were expressly 
repealed in 187.'» (38 & 39 Viet. e. 09), having 
been already virtually repealed by the 
Venal Servitude Act, 1857 (20 & 21 Viet, 
c. 3), under s. 5 whereof ‘ such convict may 
be recommitted by the magistrate issuing 
his warrant in that behalf either to the 
prison from which he was released by virtue 
of his licence or to any other prison in which 
convicts under sentence of penal servitude 
may be lawfully confined.’

(r) Rest of section rep. in 1875 (8. L. R.). 
S. 5 imposes penalties on licence holders for

failure to produce the licence or for certain 
specified breaches of the conditions of the

(/) The Court of trial has no option 
under this section. R. v. King ( 18971, 1 Q. B 
214. And it cannot order the subsequent 
sentence to In* served concurrently with the 
remantt of the old uncompleted sentence, 
R.Hamilton11908], ICY. App. R.,87, R. v. 
Wilson, C. V. A., 24 .June, 1909: or (if 1er the 
remanet, R. v. Smith, C. C. A., 24 June, 
1909. As to cases within s. 9 sec further 
64 & 56 Viet. c. 09, s. 3, post, p. 220.
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which he may be sentenced for the offence in consequence of which his 
licence is forfeited or revoked, further undergo a term of penal servitude 
equal to the portion of his term of penal servitude that remained un­
expired at the time of his licence being granted, and shall, for the purpose 
of his undergoing such last mentioned punishment, be removed from 
the prison of any county, borough, or place in which he may be confined, 
to any prison in which convicts under sentence of penal servitude may 
lawfuly be confined, by warrant under the hand and seal of any justice 
of the peace of the said county, borough, or place, and shall be liable to 
be there dealt with in all respects as if such term of penal servitude had 
formed part of his original sentence ’ (g).

Sect. 10 empowers His Majesty or the Lord Lieutenant of Ireland 
to grant licences in any other form than that set forth in Schedule (A.) 
and containing different conditions ; and such licences shall be revoc­
able at pleasure by the authority by which they were granted ; but a 
breach of their conditions is not to subject any holder of a licence to 
summary conviction (h).

By the Prevention of Crimes Act, 1871 (34 & 35 Viet. c. 112), s. 3, 
‘ any constable in any e district may, if authorised so to do in writing 
by the chief officer of police of that district, without warrant take into 
custody any convict who is the holder of a licence granted under the 
Penal Servitude Acts, if it appears to such constable that such convict 
is getting his livelihood bv dishonest means, and may bring him before 
a court of summary jurisdiction for adjudication (»). If it appears from 
the facts proved before such court that there are reasonable grounds for 
believing that the convict so brought before it is getting his livelihood 
by dishonest means, such convict shall be deemed to be guilty of an offence 
against this Act, and his licence shall be forfeited.’

By sect. 4, ‘ where in any licence granted under the Penal Servitude 
Acts, any conditions different from or in addition to those contained in 
Schedule A. of the Penal Servitude Act, 1804 (/) are inserted, the holder 
of such licence, if he breaks any such conditions by an act that is not of 
itself punishable, either upon indictment or upon summary conviction, 
shall be deemed guilty of an offence against this Act, and shall be liable to 
imprisonment for any period not exceeding three months, with or without 
hard labour. A copy of any conditions annexed to any licence granted 
under the Penal Servitude Acts, other than the conditions contained 
in Schedule A. of the Penal Servitude Act, 1804, shall be laid before both 
Houses of Parliament within twenty-one days after the making thereof, 
if Parliament be then sitting, or if not, then within fourteen days after 
the commencement of the next session of Parliament.’

By sect. 5. ‘ every holder of a licence granted under the Penal Servitude 
Acts who is at large in (Ireat Britain or Ireland shall notify the place of

(</) The words in brackets were substi- 
tuted for the words 'of any indictable 
offence,’ in 18»I (54 & 55 Viet. o. Ü9, ». .1 (3)) 
and the form in Schedule A was amended 
by substituting ‘on indictment of some 
offence ’ for ‘ of some indictable offence.’

(A) The provisions of this sect ion as to 
licences in the form in Schedule A. are

applied also to a licence in any other form 
authorised by the section. 54 & 55 Viet, 
c. lit», s. 5, /*>*/. p. 2211.

(l) For further provisions set; 54 & 55 
Viet c. lit», s. 2(1), /jo*/, p. 225.

(/) As amended in I8VI, 54 & 55 Viet, 
c. KM. s. 3, /jo»/, p. 221).

4
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his residence to the chief officer of police of the district in which his 
residence is situated, and shall, whenever he changes such residence within 
the same police district, notify such change to the chief officer of police 
of that district [and whenever he is about to leave a police district he shall 
notify such his intention to the chief officer of police of that district, stating 
the place to which he is going, and, as far as is practicable, his address at 
that place, and whenever he arrives in any police district he shall forthwith 
notify his place of residence to the chief officer of police of such last-mentioned 
district] (k) ; moreover, every male holder of such a licence as aforesaid 
shall, once in each month, report himself at such time as may be pre­
scribed by the chief officer of police of the district in which such holder 
may be, either to such chief officer himself, or to such other person as that 
officer may direct, and such report may, according as such chief officer 
directs, be required to be made personally or by letter (/).

[If any person to whom this section applies fails to comply with any of 
the requisitions of this section, he shall in any such cxise, be guilty of an 
offence against this Act (//), unless he proves to the satisfaction of the Court 
before, whom he is tried, either that being on a journey he tarried no longer 
in the place, in respect of which he is charged with failing to notify his place 
of residence, than was reasonably necessary, or that otherwise he did his best 
to act in conformity with the law ; and on conviction of such offence, it shall 
be lawful for the Court in its discretion either to forfeit his licence or to sentence 
him to imprisonment, with or without hard labour, for a term not exceeding 
one year (m) |.

Sect. 6, (sub-sects. 1-5) provides for keeping registers of all persons 
convicted of crime in the United Kingdom, and for making periodical

(i) The words in brackets were substi­
tuted by A4 A 55 Viet. v. (ill, h. 4, for the 
original wools of the wet ion.

(/) By the Prevention of ('rime Ait, 
I879( 12 «v 18 Viet. c. fift), s. 8, * Any bolder 
of a licence required, under s. 5, and any 
|Mison subject to the supervision of the 
police required, under B. 8 of the Prevention 
of Crimes Aet, 1871 (34 A 35 Viet. c. 112). 
to notify his residence or any change of his 
residence to a chief ollieer of poliee, shall 
comply with such requirement by person­
ally presenting himself and deelaring his 
place of residence to the constable or person 
who at the time when such notification is 
made is in charge of the police station or 
oflice of which notice has been given to such 
holder or person, as the place for receiving 
his notification, or if no such notice has 
been given, in charge of the chief oflice of 
such chief ollieer of police.’

* The |H)wer of the chief oflicer of a police 
district to direct that the reports required 
by ss. 5 A 8 of the Prevention of Crimes Act 
1H71, to be made by holders of licences and 
persons subject to the supervision of the 
)silice, shall lie made to some other person, 
shall extend to authorise him to direct such 
reports to lie made to the constable or 
|s-rson in charge of any particular jsilice 
station or oflice without naming the in­

dividual |M>rson. Any appointment, direc­
tion. or authority purporting to he signed 
by the chief ollieer of police, and to have 
been made or given for the purposes of this 
Act or of ss. 5 & 8 of the Prevention of 
Crimes Act, 1871, or one of them, shall be 
evidence until the contrary is proved, that 
the appointment, direction, or authority 
thereby made or given by the chief oflicer 
of police; and evidence that it ap|siars 
from the records kept by authority of the 
chief oflicer of police that a person required 
as above mentioned to notify his residence 
or change of residence, or to make a report, 
has failed to comply with such requirement, 
shall lie primA/licit evidence that the per­
son has not complied with such require­
ment ; but if the person charged alleges 
that lie made such notification or report to 
any particular |ierson or at any particular 
time, the Court shall require the attendance 
of such |wraona as may be mvessary to 
prove the truth or falsehood of such allega-

(//) S. 17 states how offences against 
the Aet may Is- prosecuted before a Court of 
summary jurisdiction.

(mi) The words in brackets were substi­
tuted by 54 A 55 Viet. c. till, s. 4, for the 
original words of the section in the Act of
1191
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returns of the persons convicted of crime, who came into the custody of 
the gaoler or governor of any prison (mm).

By sect. 8 of the Penal Servitude Act, 1891 (54 & 55 Viet. c. 09) power 
is given to make regulations as to the measuring and photographing ‘ of 
all prisoners who may, for the time being, be confined in any prison ’ («). 
The regulations are made in England by the Home Secretary, or in 
Scotland by the Secretary for Scotland, and in Ireland by the Lord 
Lieutenant (o). The regulations must be laid before Parliament as 
soon as practicable after they are made (p).

Special Offences by Persons twice convicted of Crime. -By the Preven­
tion of Crimes Act, 1871 (34 & 35 Viet. c. 112), s. 7 (pp) : Where any person 
is convicted on indictment of a crime (q), and a previous conviction of a 
crime is proved against him, he shall, at any time within seven years 
immediately after the expiration of the sentence passed on him for the 
last of such crimes be guilty of an offence against this Act, and be liable 
to imprisonment, with or without hard labour, for a term not exceeding 
one year, under the following circumstances, or any of them :—

First. If, on his being charged by a constable with getting his live­
lihood by dishonest means, and being brought before a Court of Summary 
Jurisdiction, it appears to such Court that there are reasonable grounds 
for believing that the person so charged is getting his livelihood by dis­
honest means : or

Secondly. If, on being charged with any offence punishable on indict­
ment or summary conviction, and on being required by a Court of Sum­
mary Jurisdiction to give his name and address, he refuses to do so, or 
gives a false name or a false address : or,

Thirdly. If lie is found in any place, whether public or private, 
under such circumstances as to satisfy the Court before whom he is brought 
that he was about to commit or to aid in the commission of any offence 
punishable on indictment or summary conviction, or was waiting for an 
opportunity to commit or aid in the commission of any offence punish­
able on indictment or summary conviction : or

Fourthly. If lie is found in or upon any dwelling house, or any build­
ing, yard, or premises, being parcel of or attached to such dwelling-house, 
or in or upon any shop, warehouse, counting-house, or other place of 
business, or in any garden, orchard, pleasure ground, or nursery ground, 
or in any building or erection in any garden, orchard, pleasure ground, 
or nursery ground, without being able to account to the satisfaction of

(mm) Sen also :i!l & 40 Viet. e. 23, h. 2. 
(m) In the Act of 1H71 the power waa 

limited to photographing, and to all 
priHonera convicted of crime aa defined in 
a. 20 of that Act. font, n. 224, note (»). 
I*.V the Prevention of ('rimes Amendment
Ait, lire (M X 40 Viet. « . It), a t,
power waa given to prcacrihe the vlaaaes 
of convicted prisoners to which alone the 
rules a« to registry and photographing 
should he applied. The changes made by 
the Act of IStll authorise measurement as 
well as photography, and cover all prisoners 
whether convicted or not, and in I Ht 13 
(S. L. It.), so murli of a. 0 of the Act of 1871

as dealt with photographing was repealed.
(o) 34 & 35 Viet. e. 112, s. (I (li). 54 Si 55 

Viet. e. till, a. 11.
(p) The regulations of 1877 & IHtiii now 

in force are printed in Statutory Rules & 
Orders Revised (ed. I!H14), til. ‘ Prisons, 
England, Scotland, and Ireland.’ Regula­
tions as to measuring and photographing 
aliens imprisomsl and ordered to Is- ex­
pelled wore made in February, 19011 (St. 
It. Si (>.. 1 title, No. Hill).

(pp) Extended by 51 & 55 Viet. V., s. fi. 
pw/, p. 22<i.

(</) See the interpretation clause, s. 20, 
post, p. 224, note (*).
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the Court before whom he is brought for his being found on such 
premises.

Any person charged with being guilty of any offence against this 
Act mentioned in this section may be taken into custody as follows ; 
(that is to say,)

In the case of any such offence against this Act as is first in this section 
mentioned, by any constable without warrant, if such constable is author­
ised so to do by the chief officer of police of his district ;

In the case of any such offence against this Act as is thirdly in this 
section mentioned, by any constable without warrant, although such 
constable is not specially authorised to take him into custody ;

Also, where any person is charged with being guilty of an offence 
against this Act fourthly in this section mentioned, he may, without 
warrant, be apprehended bv any constable, or by the owner or occupier of 
the property on which he is found, or by the servants of the owner or 
occupier, or by any other person authorised by the owner or occupier, and 
may be detained until he can be delivered into the custody of a constable.’

B. Police Supervision.
Police Supervision. By sect. 8 (r), ‘ where any person is convicted 

on indictment of a crime (s), and a previous conviction of a crime is proved 
against him, the C'ourt having cognisance of such indictment may, in 
addition to any other punishment which it may award to him, direct 
that he is to be subject to the supervision of the police for a period of 
seven years, or of such less period as the Court may direct, commencing 
immediately after the expiration of the sentence passed on him for the 
last of such crimes. Every person subject to the supervision of the police 
who is at large in Great Britain or Ireland shall notify the place of his 
residence to the chief officer of police of the district which in his residence 
is situated, and shall whenever he changes such residence within the same 
police district notify such change to the chief officer of " e of that 
district, und whenever he is about to leave a police district he shall notify 
such his intention to the chief officer of police of that district statimj the place 
to which he is ijoimj,and also if required and so far as practicable his address 
at that place, and whenever he arrives in any police district lie shall 
notify his place of residence to the chief officer of police of such last- 
mentioned district {t)\ moreover, every person subject to the super 
vision of the police, if a male,shall once in each month report himself at 
such time as may be prescribed by the chief officer of police of the district 
in which such holder may be, either to such chief officer himself or to 
such other person as that officer may direct, and such report may,

(r) Orders made und- r this section render 
the su|Nirvisoe subject to the provisions of 
42 «V- 4:t Viet., e. 55, s. 2, a sir, p. 222, note (/).

(*) By s. 20, the expression ‘crime’ 
means, in England and Ireland, any felony, 
or the offence of littering false or counter­
feit gold nr silver coin, or the offence of 
obtaining goods or money by false pre­
tences, or the offence of conspiracy to 
defraud, or any misdemeanor under the s. 68 
of the larceny Act, 1801 (24 & 25 Viet., e. 
U0) : and in Scotland, any of the pleas of the

crown, any theft which, in rcs|iect of any 
aggravation, or of the amount in value of 
the money, gmals or thing stolen, may lie 
punished with |s nal servitude, any forgery, 
and any uttering of any forged writing, 
falsehood, fraud anil wilful imposition, 
uttering base coin, or the |Hw*cssion of sueh 
coin with intent to utter the same.

(0 Words in italics substituted for former 
words by 54 & 55 Viet., e. till, s. 4(1); as 
to notification see 42 6l 4."I Viet., c. 55, s. 2. 
ante, p. 222, note (/).

7
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according an such chief officer directs, be made personally or by 
letter ’ (u).

The requirements of sect. 8 may be remitted by a secretary of state, 
either generally or in the case of an individual supervisee (v).

Sect. 8 further provides that ‘ | If any person to whom this section 
applies fails to comply with any of the requisitions of this section, he 
shall, in any such case, be guilty of an offence against this Act, unless 
he proves to the satisfaction of the Court before whom he is tried, 
either that being on a journey he tarried no longer in the place, in 
respect of which he is charged with failing to notify his place of resi­
dence, than was reasonably necessary, or that otherwise he did his beat 
to act in conformity with the law ; and on conviction of such offence it 
shall be lawful for the Court in its discretion either to forfeit his licence, 
or to sentence him to imprisonment with or without hard labour for a 
term not exceeding one year) ’ (w).

The accused may elect to be tried on indictment (42 & 43 Viet. c. 49, 
s. 17) (x). If he does the provisions of sect. 9 of the Act of 1871 (y) as to 
the indictment do not apply (z).

Sect. 15 provides for the amendment of sect. 4 of the Vagrancy 
Act, 1824, 5 Geo. IV. c. 83, by substituting for the words ‘ highway or 
place adjacent ' the words ‘ or any highway or any place adjacent to a 
street or highway’; and provides also that, ‘in proving the intent to 
commit a felony it shall not be necessary to shew that the person 
suspected was guilty of any particular act or acts tending to shew his 
purpose or intent, and he may be convicted if from the circumstances of 
the case and from his known character as proved to the justice of the 
peace or Court before whom or which he is brought, it appears to such 
justice or Court that his intent was to commit a felony . . . '

By the Penal Servitude Act, 1891 (54 & 55 Viet. c. 09), s. 2 —(1) 
‘ Any constable may take into custody without warrant any holder 
of a licence under the Penal Servitude Acts, or any person under the 
supervision of the police in pursuance of the Prevention of Crimes Act, 
1871, whom he reasonably suspects of having committed any offence, 
and may take him before a Court of Summary,) urisdiction to be dealt 
with according to law.

(2) Any convict maybe convicted before a Court of Summary Juris­
diction of an offence against sect. 3 of the Prevention of Crimes Act, 
1871 (atUc, p. 221), although he was brought before the Court on some 
other charge, or not in manner provided by that section.’

Sect. 3.—(1) ‘ Where an offender is, under sect. 9 (a) of the Penal Servi­
tude Act, 1864, undergoing, or liable to undergo, a term of penal servitude 
in consequence of the forfeiture or revocation of a licence granted in 
pursuance of the Penal Servitude Acts, llis Majesty may grant a licence

(«) Persona failing to comply with the 
section render the supervisee liable to sum­
mary conviction (subject to his election to 
be tired on indictment (42 & 43 Viet. c. 49, 
a. 17), to imprisonment with or without 
hard labour for not over one year. 54 & 
86 Viet. c. «9, s. 4 (I).

(r) 84 A 66 Viet. c. f.9, s. 4 (2).
VOL. I.

(«-) Words in brackets substituted by 64 
& 55 Viet. c. tl9, s. 4, for the original terms 
of s. 8.

(x) .4 rdf, p. 17.
(y) /W, Hk. xii. c. ii.
(;) H. r. Penfold (1902], 1 K.B. 547.
(n) Anttt p. 22u.

0
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to the offender in like manner as if the forfeiture or revocation of the 
former licence were a sentence of penal servitude which the offender is 
liable to undergo.

(2) Where a person is sentenced on any conviction to a term of penal 
servitude, and by virtue of the same conviction his licence is forfeited, 
the term for which he is sentenced, together with the term which he is 
required further to undergo under the said section, shall, for all purposes 
of the Penal Servitude Acts relating to licences, be deemed to be one 
term of penal servitude, and those Acts shall apply as if, on conviction 
of the offence, the offender had been sentenced to the combined term ’ (an).

By sect. 4 (1) sects. 5 and 8 of the Prevention of Crimes Act, 1871 (b), 
and sect. 2 of the Prevention of (’rimes Act, 1879 (c) (which recites and 
refers to those sections), are modified as shewn above, pp. 222, 224, 225.

By sub-sect. (2) ‘His Majesty may, by order under the hand of a Secre­
tary of State, remit any of the requirements of sects. 5 and 8 of the 
Prevention of (’rimes Act, 1871, either generally or in the case of any 
holder of a licence or person subject to the supervision of the police.’

By sect. 5 ‘ The provisions of the Penal Servitude Act, 1804 (d),apply­
ing to a licence in the form set forth in Schedule A. to that Act, shall 
apply also to a licence in any other form for the time being authorised 
by sect. 10 of that Act.*

By sect. 6 ‘ A person who has been convicted on indictment of a crime 
within the meaning of the Prevention of Crimes Act, 1871 (dd), and against 
whom a previous conviction of such a crime is proved, shall,

(a) if the second sentence is to a term of imprisonment, then at any 
time within seven years after the expiration of the sentence ; and

(b) if the second sentence is to a term of penal servitude, then whilst 
at large on licence under that sentence, and also at any time within seven 
years after the expiration of the sentence, be guilty of an offence against 
the Prevention of Crimes Act, 1871, under the circumstances stated in 
sect. 7 of that Act (ante. p. 223), or any of them, and may be taken into 
custody in manner provided by that section.’

By sect. 7 ‘ Sect. 4 of the Vagrancy Act, 1824 (5 Geo. IV. c. 83), as 
amended by sect. 15 of the Prevention of Crimes Act, 1871 (e), shall be 
read and construed as if the provisions applying to suspected persons and 
reputed thieves frequenting (/) the places and with the intent therein 
described, applied also to every suspected person or reputed thief 
loitering about or in anv of the said places and with the said intent.*

Youthful Offenders. Youthful offenders sent to certified industrial 
or reformatory schools, or subject to detention pursuant to the directions of 
the Secretary of State, may be released on licence under the Children Act, 
1908 ( (f). The licence is revocable on breach of the conditions on which 
it was granted.

(ua) As to huU-h. 3 of h. 3, vide nnlr, 
p. Ml, note ('/).

(6) Ante, pp. 221. 224.
(r) Ante, p. 222, not»* (/).
(d) i.e. h. 10, ante, p. 221.
(dd) S. 20, ante, p. 224. noto (*).
(e) Ante, p. 225. Ah to the place where

the offence miint lie committed and the 
mode of proving intent to commit felony. 

(O See Clark r. R., 14 tf.B.I). 92.
(fl) H Kdw. VII. e. 07. b. 07 (poet, 

p. 235), (industrial hcIiooIh and reforma­
tories), h. 105 tplace# of detention under 
the direction of the Secretary of State).
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Habitual Criminals.—For the provisions as to conditional release of 

habitual criminals, vide ]H)st, pp. 243 et sey.

C. The Probation of Offenders Act, 1907.

At common law the Courts have power, except in capital cases, 
instead of inflicting immediate punishment, to release an offender on 
his entering into a recognizance, with or without sureties, to come up for 
judgment when called on, and in the meantime to keep the peace or 
be of good behaviour (y). Statutory provision was made in 1887 (h) 
for the release on probation of certain classes of offenders. Completer 
provision is made by the Probation of Offenders Act, 1907 (7 Edw. VII. 
c. 17) (*), which came into operation on January 1, 1908 (if).

Conditional Release. —Sect. 1.—(1) ‘ Where any person is charged before 
a Court of Summary Jurisdiction with an offence punishable by such 
Court, and the Court thinks that the charge is proved, but is of opinion 
that, having regard to the character, antecedents, aye, health, or mental 
condition of the person charged, or to the trivial nature of the offence, or 
to the extenuating circumstances under which the offence was committed, it 
is inexpedient to inflict any punishment or any other than a nominal 
punishment, or that it is expedient to release the offender on probation, 
the Court may, without proceeding to conviction, make an order either —

(1) dismissing the information or charge ; or
(ii) discharging the offender conditionally on his entering into a recog­

nizance, with or without sureties, to be of good behaviour and 
to appear for conviction and sentence when called on at any 
time during such period, not exceeding three years, as may he 
specified in the order (;).

(2) Where any person has been convicted on indictment of any offence 
punishable with imprisonment (k), and the Court is of opinion that, 
having regard to the character, antecedents, age, health, or mental 
condition of the person charged, or to the trivial nature of the offence, 
or to the extenuating circumstances under which the offence was com­
mitted, it is inexpedient to inflict any punishment or any other than a 
nominal punishment, or that it is expedient to release the offender on 
probation, the Court may, in lieu of imposing a sentence of imprisonment, 
make an order discharging the offender conditionally on his entering 
into a recognizance, with or without sureties, to be of good behaviour 
and to appear for sentence when called on at any time during such period, 
not exceeding three years, as may be specified in the order (kk).

(3) The Court may, in addition to any such order, order the offender

(iZ) Vide (mlr, p. 218.
(A) W A M Viet. c. to.
(•) ThiN Act repeal* the Act of 1887, 

h. 10 of the Summary Jurisdiction Act, 
1871) (42 & 43 Viet. e. 40), and b. 12 of the 
Youthful Offenders Act, 1001 (1 Edw. VII. 
e. 20).

(ft) K. 10 (3).
(?) This subjection is hast*I on 42 & 43 

Viet. c. 40, s. 10, but the provisions italicised

(A) This doe* not appear to be limited to 
eases in which imprisonment only or a less 
punishment may Ik- awarded, hut seems to 
extend to eases in which penal servitude 
may be imposed as an alternative to im­
prisonment.

(kk) This subsection does not. except as 
to release on probation, add anything to 
the common-law powers of the Court.

9 2
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to pay such damages for injury or compensation for loss (not exceeding 
in the case of a Court of Summary Jurisdiction £10, or, if a higher limit 
is fixed by any enactment relating to the offence, that higher limit) and 
to pay such costs of the proeeedingsas the Court thinks reasonable’ . . . (/).

Probation Orders and Conditions of Recognizances. Sect. 2. (1) A 
recognizance ordered to be entered into under this Act shall, if the Court 
so order, contain a condition that the offender be under the supervision 
of such person as may be named in the order (//) during the period specified 
in the order, and such other conditions for securing such supervision as 
may be specified in the order, and an order requiring the insertion of 
such conditions as aforesaid in the recognizance is in this Act referred 
to as a probation order.

(2) A recognizance under this Act may contain such additional 
conditions as the Court may, having regard to the particular circum­
stances of the case, order to he inserted therein with respect to all or any 
of the following matters :

{a) for prohibiting the offender from associating with thieves and 
other undesirable persons, or from frequenting undesirable 
places ;

(b) as to abstention from intoxicating liquor, where the offence
was drunkenness or an offence committed under the influence 
of drink (in) ;

(c) generally for securing that the offender should lead an honest
and industrious life.

(3) The Court by which a probation order is made shall furnish to t 
the offender a notice in writing stating in simple terms the conditions
he is required to observe.

Probation Officers. Sect. 3. (1) There may be appointed as probation 
officer or officers for a petty sessional division such person or persons of 
either sex as the authority having power to appoint a clerk to the justices 
of that division may determine, and a probation officer when acting 
under a probation order shall be subject to the control of petty sessional 
Courts for the division for which he is so appointed.

(2) There shall be appointed, where circumstances permit, special 
probation officers, to be called children’s probation officers, who shall, in 
the absence of any reasons to the contrary, be named in a probation order 
made in the case of an offender under the age of sixteen.

(3) The person named in any probation order shall —
(a) where the Court making the order is a Court of Summary Juris­

diction, be selected from amongst the probation officers for the 
petty sessional division in or for which the Court acts ; or

(b) where the Court making the order is a Court of Assize or a Court of
Quarter Sessions, be selected from amongst the probation officers
for the petty sessional division from which the person charged »
was committed for trial :

Provided that the person so named may, if the Court considers it

(/) Tin- nut of thin BiH-tion in n-pcalod by (II) Cf. 8 Eilw. VII. e. 07. ». 00.
tin- Children Act, 11)08 (H Kdw. VII. c. 07), (m) Nco R. r. Davica [ 1909], I K.B. 892 ;
and replaced by »a. 99, 107 of that Act. 2ô T. !.. R. 279.
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expedient on account of the place of residence of the offender, or for any 
other special reason, be a probation officer for some other petty sessional 
division, and may, if the Court considers that the special circumstances 
of the case render it desirable, be a person who has not been appointed to 
be probation officer for any petty sessional division.

(4) A probation officer appointed for a petty sessional division may 
be paid such salary as the authority having the control of the fund out of 
which the salary of the clerk to the justices of that petty sessional division 
is paid may determine, and if not so paid by salary may receive such 
remuneration for acting under a probation order as the Court making the 
order thinks fit, not exceeding such remuneration as may be allowed by 
the regulations of such authority as aforesaid, and may in cither case he 
paid such out-of-pocket expense* as may be allowed under such regulations as 
aforesaid, and the salary or remuneration and expenses shall be paid by 
that authority out of the said funds.

(5) A person tunned in a probation order not beituj a probation officer 
for a ]>etty sessional division may be paid such remuneration and out-of- 
pocket expenses out of such fund as the Court making the probation order 
may direct, not exceeding such as may be allowed under the regulations of 
the authority having control of the fund out of which the remuneration is 
directed to be paid.

(6) The person named in a probation order may at any time be re­
lieved of his duties, and in any such case, or in case if the death of the jwrson 
so named, another person may be substituted by the Court before which the 
offender is bouiul by his recognizance to appear for conviction or sentence, or. 
if he be a probation officer,/hr a petty sessional divison, by a Court to whose 
control that officer is subject.

(7) In the application of this Act to the City of London and the 
metropolitan police court district, the city and each division of that 
district shall be deemed to be a petty sessional division.

Sect . 4. It shall be the duty of a probation officer, subject to the directions 
of the Court—

(a) to visit or recelte reports from the person under su/wrvision at such
reasonable intervals as may be specified in the probation order or, 
subject thereto, as the probation officer may think fit ;

(b) to see that he observes the conditions of his recognizance ;
(e) to re/ntrt to the Court as to his behaviour ;
(d) to advise, assist, and befriend him, and, when necessary, to cndcai'our 

to find him suitable employment.
Varying or Discharging Recognizances. Sect. 5. The Court before which 

any person is bound by his recognizance under this Act to appear for con­
viction or sentence may, upon the application of the probation officer, and 
ajter notice to the offender, vary the conditions of the recognizance and may. 
on being satisfied that the condiu t of that person has been such as to make it 
unnecessary that he should renuiin longer under suftervision, discharge the 
recognizance.

Provision in Case of Breach of Condition. Sect. (>. (I) If the Court 
before which an offender is bound by his recognizance under this Act to appear 
for conviction or sentence, or any Court of Summary Jurisdiction, is satisfied
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by information on oath that the offender has failed to observe any of the 
conditions of his recognizance, it may issue a warrant for his apprehension, or 
may, if it thinks fit, instead of issuing a warrant in the first instance, issue a 
summons to the offender and his sureties (if any) requiring him or them to 
attend at such Court and at such time as may be specified in the summons.

(2) The offender, when apprehended, shall, if not brought forthwith be­
fore the Court before which he is bound by his recognizance to appear for 
conviction or sentence, be brought before a Court of Summary Jurisdiction.

(3) The Court before which an offender on apprehension is brought, 
or before which he appears in pursuance of such summons as aforesaid, 
may, if it is not the Court before which he is bound by his recognizance to 
appear for conviction or sentence, remand him to custody or on bail until 
he can be brought before the last-mentioned Court.

(4) An offender so remanded to custody may be committed during 
remand to any prison to which the Court having power to convict or 
sentence him has power to commit prisoners (mm). . . .

(5) A Court before which a person is bound by his recognizance to appear 
for conviction and sentence, on being satisfied that he has failed to observe 
any condition of his recognizance, may forthwith, without further proof of his 
guilt, convict ami sentence him for the original offence or, if the case mis one 
in which the Court in the first instance might, under sect, fifteen of the 
Industrial Schools Act, 1800 (n), have ordered the offender to be sent to a 
certified industrial school, and the offender is still apparently under the age 
of twelve years, make such an order.

Power to make Rules. -Sect. 7. The Secretary of State may make rules (o) 
for carrying this Act into effect, and in particular for prescribing such 
matters incidental to the appointment, resignation, ami removal of proba­
tion officers, ami the performance of their duties, and the reports to be 
made by them, as may appear necessary (p).

Skct. IX.—Punishment ok Persons under Sixteen.

The Children Act, 1908 (7 Edw. VII. c. 67), has made considerable 
changes in the law as to punishment of persons under sixteen, and repeals and 
re-enacts with amendments the Industrial and Reformatory Schools Acts (g).

By sect. 131, ‘ for the purposes of this Act, unless the context 
otherwise requires —

The expression “ child ” means a person under the age of fourteen 
years (r) ;

The expression “ young person ” means a person who is fourteen years 
of age or upwards and under the age of sixteen years ;

(mm) Therest of (his sect ion in reiiealed by 
the Children Act, 1908 (H Edw. Vll. c. 07). 
and replaced by h. 107 (k) of that Act, /*mf,
р. 231

(w) 21» & 30 Viet. c. 118, now incorporated 
in the Children Act, 1008 : 8 Edw. Vll.
с. 07, I't. iv.

(o) Rules were made Nov. 27. 1907, as to 
the appointment and duties of probation 
eflieen and as to reports by them (St. R. 
A O. 1907, No. 94A).

(/») Sa. 8, 9 make the modifications

necessary to apply the Act to Scotland and 
Ireland. S. It) deals with repeals, Ac.

(9) 29 A 30 Viet. or. 117, 118; 36 A 30
Viet. e. 21 ; 43 A 44 Viet. r. IS ; 64 A .V»
Viet. e. 23 ; 60 A 37 Viet. e. 48 ; 57 A 68
Viet. e. 33 ; 02 A 03 Viet. c. 12.

(r) Under the Summary Jurisdiction 
Act. 1879 (42 A 43 Viet. e. 49), a. 49. child 
meant a person under twelve, and young 
person a jierson of twelve and under six­
teen. This definition is altered by s. 
128 of the Children Act, 1908.
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The expression “guardian” in relation to a child, young person, or 
youthful offender, includes any person who, in the opinion of 
the Court having cognizance of any case in relation to the 
child, young person, or youthful offender, or in which the child, 
young person, or youthful offender is concerned, has for the time 
being the charge of or control over the child, young person, or 
youthful offender ;

The expression “legal guardian,” in relation to an infant, child, young 
person, or youthful offender, means a person appointed, according 
to law, to be his guardian by deed or will, or by order of a Court of 
competent jurisdiction.’

Youthful offender means an offender under the age of sixteen.
By sect. 102—(1) ‘ A child (rr) shall not be sentenced to imprison­

ment or penal servitude for any offence, or committed to prison in 
default of payment of a fine, damages, or costs.

(2) A young person («) shall not be sentenced to penal servitude for 
any offence.

(3) A young person shall not be sentenced to imprisonment for an 
offence, or committed to prison in default of payment of a fine, damages, 
or costs, unless the Court certifies that the young person is of so unruly 
a character that he cannot be detained in a place of detention provided 
under this Part of this Act (/), or that he is of so depraved a character 
that he is not a fit person to be so detained ' (u).

For sect. 103, abolishing capital punishment of children or young 
persons, ride ante, p. 205.

By sect. 104, ‘ Where a child or young person is convicted on indic t­
ment of an attempt to murder, or of manslaughter, or of wounding with 
intent to do grievous bodily harm, and the Court is of opinion that no 
punishment which, under the provisions of this Act, it is authorised to 
inflict is sufficient, the Court may sentence the offender to be detained 
for such period as may be specified in the sentence ; and where such a 
sentence is passed, the child or young person shall during that period, 
notwithstanding anything in the other provisions of this Act, be liable 
to be detained in such place and on such conditions as the Secretary of 
State may direct, and whilst so detained shall be deemed to be in legal 
custody ’ (o).

By sect. 1(M>, ‘ Where a child or young person is convicted of an 
offence punishable, in the case of an adult, with penal servitude or 
imprisonment, or would, if he were an adult, be liable to be imprisoned 
in default of payment of any fine, damages, or costs, and the Court 
considers that none of the other methods in which the case may legally 
be dealt with is suitable, the Court may, in lieu of sentencing him to 
imprisonment or committing him to prison, order that he be committed 
to custody in a place of detention provided under this Part of this Act (tr),

(rr) Defined h. 131. lion under w. 103. 104.
(") H>id. («•) Provided by the police authority
(<) See w. 100, 108. under m. 108. By h. 100 the order or
(«) Defined by s. 44. judgment committing the offender is u
(e) S. 105 empowers the Secretary of sufficient authority for his detention.

State to release on licence children in deten-
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and named in the order for such term as may be specified in the order, not 
exceeding the term for which he might, but for this I‘art of this Act, be 
sentenced to imprisonment or committed to prison, nor in any case 
exceeding one month.’

By sect. 107, * Where a child or young person charged with any 
offence is tried by any Court, and the Court is satisfied of his guilt, the 
Court shall take into consideration the manner in which under the pro­
visions of this or any other Act enabling the Court to deal with the case, 
the case should be dealt with, namely, whether—

{a) by dismissing the charge ; or
(b) by discharging the offender on his entering into a recognisance ; or 
(r) by so discharging the offender and placing him under the super­

vision of a probation officer (vide s. GO) ; or
(d) by committing the offender to the care of a relative or other fit 

person ; or
(c) by sending the offender to an industrial school (vide a. 58) ; or 
(/) by sending the offender to a reformatory school (vides. 57); or 
(<j) by ordering the offender to be whipped (*) ; or
(h) by ordering the offender to pay a fine (;/), damages, or costs ; or
(i) by ordering the parent or guardian of the offender to pay a fine,

damages, or costs (vide s. 99 (1)) ; or 
(/) by ordering the parent or guardian of the offender to give security 

for his good behaviour (vide s. 99 (2)) ; or 
(k) by committing the offender to custody in a place of detention pro­

vided under this part of this Act (ride ss. 103, 104, 108) ; or 
(/) where the offender is n young person, by sentencing him to 

imprisonment (ride s. 102 (3)) ; or 
(m) by dealing with the case in any other manner in which it may be 

legally dealt with :
Provided that nothing in this section shall be construed as authorising 
the Court to deal with any case in any manner in which it could not 
deal with the case apart from this section ’ (:).

Industrial Schools. By sect. 58(a), (2) ‘ Where a child apparently under 
the age of twelve years is charged before a Court of Assize or Quarter 
Sessions or a Petty Sessional Court, with an offence punishable in the case 
of an adult by penal servitude or a less punishment, the Court if satisfied 
on inquiry that it is expedient so to deal with the child, may order him 
to be sent to a certified industrial school ’ (b).

(7) Where under this section a Court is empowered to order a child 
to be sent to a certified industrial school the Court, in lieu of ordering

(j1) A life, p. 21.'».
(y) Air, p. 217.
(:) The proviso means that the legal 

authority for the mode of dealing with the 
ease selected must he found in another 
Heel ion of the Act or in some other statute 
or the common law.

(a) Ss. 44 AH deal with the definition, 
certitieation. and inspection of reformatory 
and industrial schools.

{!>) Framed on 21» A 30 Viet. e. 118, s. lf> ; 
I Kdw. VII. <•. 15, s. 5. Children not 
apparently of the age of twelve or thirteen 
not previously convicted who are charged 
before Courts of summary jurisdiction with 
such ollenees may lie sent to an industrial 
school subject to a power by the Secretary 
of State to transfer them to a reformatory, 
s. 58, subs. 3. Industrial school is dclincd 
by s. 44 ef the Act of IUU8.
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him to be so sent, may in accordance with the provisions of Part II. of 
this Act (c), make an order for the committal of the child to the care of a 
relative or other fit person named by the Court, and the provisions of 
that Part shall, so far as applicable, apply as if the order were an order 
under that Part.

By sect. GO, ‘ Where under the provisions of this part of this Act an 
order is made for the committal of a child or young person to the care 
of a relative or other fit person named by the Court, the Court may in 
addition to such order make an order under the Probation of Offenders 
Act, 1907 {ante, p. 227), that the child or young person be placed under 
the supervision of a probation officer :

Provided that the recognizance into which the child, if not charged 
with an offence, or the young person is required to enter, shall bind him 
to appear and submit to the further order of the Court.*

A child ordered to be detained under this or following sections con­
tinues to be subject to the order during the whole period of detention, 
even though he attains the age of fourteen before it has expired (d).

Reformatories. By sect. 57, (I) ‘ Where a youthful offender, who in 
the opinion of the Court before which he is charged is twelve years of age 
or upwards but less than sixteen years of age, is convicted, whether on 
indictment or by a Petty Sessional Court, of an offence punishable, in the 
ease of an adult, with penal servitude or imprisonment, the Court may, 
in addition to or in lieu of sentencing him according to law to any other 
punishment, order that he be sent to a certified reformatory school :

Provided that where the offender is ordered to be sent to a certified 
reformatory school he shall not in addition be sentenced to imprisonment.

(2) Where such an order has been made in resj>ect of a youthful 
offender of the age of fourteen years or upwards, and no certified reform­
atory school can be found the managers of which are willing to receive 
him, the Secretary of State may order the offender to be brought before 
the Court which made the order or any Court having the like juris­
diction, and that Court may in lieu of the detention order make such 
order or pass such sentence of imprisonment as the Court may determine, 
so however that the order or sentence shall be such as might have been 
originally made or passed in respect of the offence.’

Power to send Offenders conditionally pardoned to Reformatory 
Schools. By sect. 84, ‘ Where a youthful offender has been sentenced to 
imprisonment or penal servitude, and has been pardoned by His Majesty 
on condition of his placing himself under the care of some charitable instit u­
tion for the reception and reformation of youthful offenders, the Secretary 
of State may direct him, if under the age of sixteen years, to be sent to a 
certified reformatory school, the managers of which consent to receive 
him, for a period of not less than three and not more than five years, 
but not in any case extending beyond the time when he will in the opinion 
of the Secretary of State attain the age of nineteen years ; and thereupon 
the offender shall be subject to all the provisions of this Part of this Act,

(r) Relating to cruelty, Ac., /*»»/, pp. 1)12 (</) Soi- ». 44 (I). ilvlinition of cliiM.



234 Of Punishments. [book i.

as if he had been originally sentenced to detention in a certified reform­
atory school ’ (e).

By sect. 61, ‘An order of a Court ordering a youthful offender or 
child to be sent to and detained in a certified school (in this Act referred 
to as a detention order), may, if the Court think fit, be made to take 
effect either immediately or at any later date specified therein, regard 
being had to the age or health of the youthful offender or child.’

By sect. 62, (1) ‘ The school to which a youthful offender or child is 
to be sent under a detention order shall be such school as may be specified 
in the order, being some certified school (whether situate within the 
jurisdiction of the Court making the order or not) the managers of which 
are willing to receive the youthful offender or child :

Provided that if it is found impossible to specify the school in the 
detention order, the school shall, subject to the provisions of this Act 
with respect to the determination of the place of residence of a youthful 
offender or child, be such as a justice having jurisdiction in the place 
where the Court which made the order sat may by endorsement on the 
detention order direct’ (/).

By sect. 63, If—
(а) a detention order is made but is not to take effect immediately ; or,
(б) at the time specified for the order to take effect the youthful

offender or child is unfit to be sent to a certified school ; or,
(c) the school to which the youthful offender or child is to be sent 

cannot be ascertained until inquiry has been made, 
the Court may make an order committing him either to custody in any 
place to which he might be committed on remand under Part V. of this 
Act (ij), or to the custody of a relative or other fit person to whose care he 
might be committed under Part II. of this Act (//), and he shall be kept in 
that custody accordingly until he is sent to a certified school in pursuance 
of the detention order.

By sect. 64, (1) ‘ The person by whom any youthful offender or child 
ordered to be sent to a certified school is detained shall at the appointed 
time deliver him into the custody of the constable or other person respon­
sible for his conveyance to school, who shall deliver him to the superinten­
dent or other person in charge of the school in which he is to be detained, 
together with the order or other document in pursuance of which the 
offender or child was detained and is sent to the school.

(2) The detention order in pursuance of which the youthful offender 
or child is sent to a certified school shall be a sufficient authority for his 
conveyance to and detention in the school or any other school to which 
he is transferred under this Part of this Act’ (i).

By sect. 65, ‘ The detention order shall specify the time lor which the 
youthful offender or child is to be detained in the school, being—

(a) in the case of a youthful offender sent to a reformatory school, 
not less than three and not more than five years, but not in any case

(e) Framed from 29 & 30 Viet. c. 117, 
a. 32.

( f ) Subsect. 2 provides for eases of 
children who are physically or mentally 
defective.

(</) i.e. a place of detention provided hy

the police authority under ss. 108, 109.
(A) Vide s. 20, post, p. 915 et »eq., ‘ Ill- 

treatment of Children.’
(»') Framed from 29 & 30 Viet. c. 117, 

s. 15 ; 29 & 30 Viet. c. 118, s. 22 ; 50 & 57 
Viet. c. 48, s. 2.
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extending beyond the time when the youthful offender will, in the opinion 
of the Court, attain the age of nineteen years ; and

(b) in the case of a child sent to an industrial school, such time as 
to the Court may seem proper for the teaching and training of the child, 
but not in any case extending beyond the time when the child will, in 
the opinion of the Court, attain the age of sixteen years ’ (/).

By sect. 66, (1) The Court or justice, in determining the certified 
school to which a youthful offender or child is to be sent, shall endeavour 
to ascertain the religious persuasion to which the offender or child belongs, 
and the detention order shall, where practicable, specify the religious 
persuasion to which the offender or child appears to belong, and a school 
conducted in accordance with that persuasion shall, where practicable, 
be selected (k).

(3) Where an order has been made for sending a youthful offender 
or child to a certified school which is not conducted in accordance with 
the religious persuasion to which the offender belongs, the parent, legal 
guardian, nearest adult relative, or person entitled to the custody of the 
offender or child may apply—

(a) If the detention order was made by a Petty Sessional Court, 
to a Petty Sessional Court acting in and for the place in and 
for which the Court which made the order acted ; and

(b) in any other case, to the Secretary of State,
to remove or send the offender or child to a certified school conducted 
in accordance with the offender's or child's religious persuasion, and 
the Court or Secretary of State shall, on proof of the offender’s or child’s 
religious persuasion, comply with the request of the applicant :

Provided that—
(i) the application must be made before the offender or child has

been sent to a certified school, or within thirty days after his 
arrival at the school ; and

(ii) the applicant must show to the satisfaction of the Court or 
Secretary of State that the managers of the school named by 
him are willing to receive the offender or child (/) :

(iii) nothing in this section shall be construed as preventing any 
such person as aforesaid from making an application to the 
Secretary of State after the expiration of the said period of 
thirty days to exercise the powers of transfer conferred on 
him by the other provisions of this Act.

Sect. 67 empowers the managers to release children or youthful 
offenders on licence (with the consent of the Secretary of State), and 
provides as to the conditions of the licence, and for forfeiture or breach 
of conditions (m).

By sect. 68—(1) ‘ Every youthful offender sent to a certified reforma­
tory school shall, on the expiration of the period of his detention, if

0) Framed from 29 & 30 Viet. c. 118, 
». 18; 50 & 57 Viet. c. 48, h. 1.

(k) Nulweet. 2 providee for visits to the 
youthful offender by a mininter of the 
persuasion.

(Z) F rained from 29 & 30 Viet. c. 117, ee. 14, 
10; t\ 118, ea. 18, 20, 25.

(m) Framed from 29 & 30 Viet. c. 117, 
8. 18 ; c. 118, h. 17 ; 39 A 40 Viet. c. 79, 
a. 14.
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that period expires before he attains the age of nineteen years, remain up 
to the age of nineteen under the supervision of the managers of the school.

(2) Every child sent to an industrial school shall, from the expira­
tion of the period of his detention, remain up to the age of eighteen under 
the supervision of the managers of the school (n).

(3) The managers may grant to any person under their supervision 
a licence in the manner provided by this Part of this Act, and may 
revoke any such licence, and recall any such person to the school ; and any 
person so recalled may be detained in the school for a period not exceeding 
three months, and may at any time be again placed out on licence : 
Provided that—

(«) a person shall not be so recalled unless the managers are of opinion 
that the recall is necessary for his protection ; and

(b) the managers shall send to the chief inspector of reformatory 
and industrial schools an immediate notification of the recall 
of any person, and shall state the reasons for his recall ; and

(r) they shall again place the person out as soon as possible, and at 
latest within three months after the recall, and shall forthwith 
notify the chief inspector that the person has been placed out.

(4) A licence granted to a youthful offender or child before the expira­
tion of his period of detention shall, if he is liable to be under supervision 
in accordance with this section, continue in force after the expiration of that 
period, and maybe revoked in manner provided by this Part of this Act.

(5) The Secretary of State may at any time order that a person under 
supervision under this section shall cease to be under such supervision (o).

By sect. 69, (1) The Secretary of State may at any time order a 
youthful offender or a child to be discharged from a certified school, 
either absolutely or on such conditions as the Secretary of State approves, 
and may, where the order of discharge is conditional, revoke the order 
on the breach of any of the conditions on which it was granted, and 
thereupon the youthful offender or child shall return to school, and if he 
fails to do so he and any person who knowingly harbours or conceals 
him or prevents him from returning to school shall be liable to the same 
penalty as if the youthful offender or child had escaped from the school.

(2) The Secretary of State may order—
(a) a youthful offender or child to be transferred from one certified 

reformatory school to another, or from one certified industrial 
school to another ;

(/>) a youthful offender under the age of fourteen years detained in 
a certified reformatory school to be transferred to a certified 
industrial school ;

(r) a child over the age of twelve years detained in a certified indus­
trial school, who is found to be exercising an evil influence over 
the other children in the school, to be transferred to a certified 
reformatory school ;

(») This docs not apply to children sent 3, 4. By subs. (1 parents may not exercise 
to industrial schools to enforce an attend- their parental rights so as to interfere with 
anoe order (proviso to suits. 2). the supervision of the managers.

(o) Framed on 57 & 58 Viet. c. 33, ss. 1,
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so however that the whole period of the detention of the offender or child 
shall not be increased by the transfer.

(3) Where a youthful offender or child is detained in a certified school 
in one part of the United Kingdom, the central authority for that part 
of the United Kingdom may, subject to the provisions of this section, 
direct the youthful offender or child to be transferred to a certified school 
in another part of the United Kingdom if the central authority for that 
other part consents.

For the purpose of this provision central authority means the Secretary 
of State, the Secretary for Scotland, or the Chief Secretary, as the case 
may be ' (p).

By sect. 70, ‘ If any youthful offender or child detained in or placed 
out on licence from a certified school, or a person when under the super­
vision of the managers of such a school, conducts himself well, the 
managers of the school may, with his own consent, apprentice him to, 
or dispose of him in, any trade, calling, or service, including service in 
the Navy or Army, or by emigration, notwithstanding that his period of 
detention or supervision has not expired; and such apprenticing or 
disposition shall be as valid as if the managers were his parents :

Provided that where he is to be disposed of by emigration, and in any 
case unless he has been detained for twelve months, the consent of the 
Secretary of State shall also be required for the exercise of any power 
under this section ’ (7).

Sect. X.—Dktkntion in Borstal Institutions of Offenders 
between Sixteen and Twenty-three.

By the Prevention of Crime Act, 11)08 (8 Edw. VII. c. 59), s. 1— 
(1) ‘ Where a person is convicted on indictment of an offence for which 
he is liable to be sentenced to penal servitude or imprisonment, and it 
appears to the Court—

(a) that the person is not less than sixteen nor more than twenty-one 
years of age ; and

(/>) that, by reason of his criminal habits or tendencies, or association 
with persons of bad character, it is expedient that he should be 
subject to detention for such term and under such instruction 
and discipline as appears most conducive to his reformation 
and the repression of crime,

it shall be lawful for the Court, in lieu of passing a sentence of penal 
servitude or imprisonment, to pass a sentence of detention under penal 
discipline in a Borstal Institution (r) for a term of not less than one year 
nor more than three years :

Provided that before passing such a sentence, the Court shall consider 
any report or representations which may be made to it by or on behalf 
of the Prison Commissioners as to the suitability of the case for treatment 
in a Borstal Institution, and shall be satisfied that the character, 
state of health, and mental condition of the offender, and the other

(p) Framed on 20 & 30 Viet. c. 117, a. 10; c. 118, a. 28 ; 50 A 57 Viet. c. 48, 
a. 17 ; c. 118, as. 42, 43. a. 1.

(?) Framed on 29 & 30^Viet. c. 117, (r) Defined a. 4, post, p. 238.
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circumstances of the case, are such that the offender is likely to profit 
by such instruction and discipline as aforesaid.

(2) The Secretary of State may by order direct that this section shall 
extend to persons apparently under such age not exceeding the age of 
twenty-three (») as may be specified in the order, and upon such an order 
being made this section shall, whilst the order is in force, have effect as 
if the specified age were substituted for “ twenty-one ” :

Provided that such an order shall not be made until a draft thereof 
has lain before each House of Parliament for not less than thirty days 
during the session of Parliament, and if either House, before the expira­
tion of that period, presents an address to His Majesty against the draft 
or any part thereof, no further proceedings shall be taken thereon, but 
without prejudice to the making of any new draft order.’

Substitution of Borstal Institution for Reformatory.—Sect. 2. ‘ Where 
a youthful offender sentenced to detention in a reformatory school (/) 
is convicted under any Act before a Court of Summary Jurisdiction of 
the offence of committing a breach of the rules of the school, or of inciting 
to such a breach, or of escaping from such a school, and the Court might 
under that Act sentence the offender to imprisonment, the Court may, 
in lieu of sentencing him to imprisonment, sentence him to detention in 
a Borstal Institution for a term not less than one year nor more than 
three years, and in such case the sentence shall supersede the sentence of 
detention in a reformatory school.’

Transfer from Prison to Borstal Institution.—Sect. 3. ‘ The Secretary 
of State may, if satisfied that a person undergoing penal servitude or 
imprisoned in consequence of a sentence passed either before or after the 
passing of this Act, being within the limits of age within which persons 
may be detained in a Borstal Institution, might with advantage be 
detained in a Borstal Institution, authorise the Prison Commissioners to 
transfer him from prison to a Borstal Institution, there to serve the whole or 
any part of the unexpired residue of his sentence, and whilst detained in, 
or placed out on licence from, such an institution, this Part of this Act shall 
apply to him as if he had been originally sentenced to detention in a 
Borstal Institution.’

Sect. 4.—(1) ‘ For the purposes of this Part of this Act the Secretary 
of State may establish Borstal Institutions (u), that is to say, places in 
which young offenders whilst detained may be given such industrial 
training and other instruction, and be subjected to such disciplinary 
and moral influences as will conduce to their reformation and the preven­
tion of crime, and for that purpose may, with the approval of the Treasury, 
authorise the Prison Commissioners either to acquire any land or to erect or 
acquire any building or to appropriate the whole or any part of any land or 
building vested in them or under their control, and any expenses incurred 
under this section shall be paid out of moneys provided by Parliament.

(2) The Secretary of State may make regulations for the rule and
(») Recommended by the Prison Com­

missioners (Pari. Pap. 1908, c. 3738, p. 20).
(t) Vide ante, p. 233.
(u) Up to 1908 offenders were dealt with 

on the Borstal system in Borstal and Lin­

coln Prisons under special rules of July, 
1900 (St. R. & 0. 1900, No. r>2fi), and in 
certain other prisons. Sec Prison Com­
missioners’ Report (Pari. Pap. 1908, c. 3738, 
pp. 14-20).
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management of any Borstal Institution, and the constitution of a visiting 
committee thereof, and for the classification, treatment, and employment 
and control of persons sent to it in pursuance of this Part of this Act, 
and for their temporary detention until arrangements can be made for 
sending them to the institution, and, subject to any adaptations, alter­
ations, and exceptions made by such regulations, the Prison Acta, 1865 
to 1898 (including the penal provisions thereof), and the rules thereunder, 
shall apply in the case of every such institution as if it were a prison.’

Sect. 5.—(1) ‘Subject to regulations by the Secretary of State, the 
Prison Commissioners may at any time after the expiration of six months, 
or, in the case of a female, three months, from the commencement of 
the term of detention, if satisfied that there is a reasonable probability 
that the offender will abstain from crime and lead a useful and industrious 
life, by licence permit him to be discharged from the Borstal Institution 
on condition that he be placed under the supervision or authority of any 
society or person named in the licence who may be willing to take charge 
of the case.

(2) A licence under this section shall be in force until the term for 
which the offender was sentenced to detention has expired, unless sooner 
revoked or forfeited.

(3) Subject to regulations by the Secretary of State, a licence under 
this section may be revoked at any time by the Prison Commissioners, 
and where a licence has been revoked the person to whom the licence 
related shall return to the Borstal Institution, and if he fails to do so 
may be apprehended without warrant and taken to the institution.

(4) If a person absent from a Borstal Institution under such a licence 
escapes from the supervision of the society or person in whose charge 
he is placed, or commits any breach of the conditions contained in the 
licence, lie shall be considered thereby to have forfeited the licence.

(5) A Court of Summary Jurisdiction for the place where the Borstal 
Institution from which a person has been placed out on licence is situate 
or where such a person is found may, on information on oath that the 
licence has been forfeited under this section, issue a warrant for his 
apprehension, and he shall, on apprehension, be brought before a Court 
of Summary Jurisdiction, which, if satisfied that the licence has been 
forfeited, may order him to be remitted to the Borstal Institution, and 
may commit him to any prison within the jurisdiction of the Court until 
he can conveniently be removed to the institution.

(6) The time during which a person is absent from a Borstal Institu­
tion under such a licence shall be treated as part of the time of his deten­
tion in the institution : Provided that where that person has failed to 
return to the institution on the licence being forfeited or revoked, the time 
which elapses after his failure so to return shall be excluded in computing 
the time during which he is to be detained in the institution.

(7) A licence under this section shall be in such form and shall contain 
such conditions as may be prescribed by regulations made by the Secretary 
of State.'

Supervision after Expiration of Term of Sentence.—Sect. 6.—(1) ‘ Every 
person sentenced to detention in a Borstal Institution shall, on the



240 (BOOK I.Of Punishments.

expiration of the term of his sentence, remain for a further period of 
six months under the supervision of the Prison Commissioners.

(2) The Prison Commissioners may grant to any person under their 
supervision a licence in accordance with the last foregoing section, and 
may revoke any such licence and recall the person to a Borstal Institution, 
and any person so recalled may be detained in a Borstal Institution for 
a period not exceeding three months, and may at any time be again 
placed out on licence :

Provided that a person shall not be so recalled unless the Prison 
Commissioners are of opinion that the recall is necessary for his protection, 
and they shall again place him out on licence as soon as possible and at 
latest within three months after the recall, and that a person so recalled 
shall not in any case be detained after the expiration of the said period 
of six months’ supervision.

(3) A licence granted to a person before the expiration of his sentence 
of detention in a Borstal Institution shall, on his becoming liable to be 
under supervision in accordance with this section, continue in force 
after the expiration of that term, and may be revoked in manner provided 
by the last foregoing section.

(4) The Secretary of State may at any time order that a person under 
supervision under this section shall cease to be under such supervision.'

Transfer from Borstal Institution to Prison. —Sect. 7. ‘ Where a person 
detained in a Borstal Institution is reported to the Secretary of State by 
the visiting committee of such institution to be incorrigible, or to be 
exercising a bad influence on the other inmates of the institution, the 
Secretary of State may commute the unexpired residue of the term of 
detention to such term of imprisonment, with or without hard labour, 
as the Secretary of State may determine, but in no case exceeding such 
unexpired residue/

Sect. 8. ‘ Where a society has undertaken the duty of assisting or 
supervising persons discharged from a Borstal Institution, either abso­
lutely or on licence, there may be paid to the society out of money provided 
by Parliament towards the expenses of the society incurred in connection 
with the persons so discharged such sums on such conditions as the 
Secretary of State, with the approval of the Treasury, may recommend.’

Transfer from one Part of British Islands to Another.- Sect. 9. ‘ Where 
a person has been sentenced to detention in a Borstal Institution in one 
part of the United Kingdom, the Secretary of State, the Secretary for 
Scotland, or the Lord Lieutenant of Ireland, as the case may be, may, 
as authority under this Act for that part of the United Kingdom, direct 
that person to be removed to and detained in a Borstal Institution in 
another part of the United Kingdom, with the consent of the authority 
under this Act for that other part/

Sect. XI.—Preventive Detention of Habitual Criminals.

By the Prevention of Crime Act, 1908 (8 Edw. VII. c. 59), which came 
into force on August 1,1909 (vide s. 10 (2)).

Sect. 10.—(1) ‘Where a person is convicted on indictment of a crime,
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committed after the passing of this Act, and subsequently the offender 
admits that lie is or is found by the jury to be a habitual criminal (v), 
and the Court passes a sentence of penal servitude, the Court, if of 
opinion that by reason of his criminal habits and mode of life it is 
expedient for the protection of the public that the offender should be 
kept in detention for a lengthened period of years, may pass a further 
sentence ordering that on the determination of the sentence of penal 
servitude he be detained for such period not exceeding ten nor less than 
five years, as the Court may determine, and such detention is herein­
after referred to as preventive detention, and a person on whom 
such a sentence is passed shall, whilst undergoing both the sentence of 
penal servitude and the sentence of preventive detention, be deemed 
for the purposes of the Forfeiture Act, 1870 (vv), and for all other 
purposes, to be a person convicted of felony.

(2) A person shall not be found to be a habitual criminal unless the 
jury finds on evidence—

(a) that since attaining the age of sixteen years he has at least three 
times previously to the conviction of the crime charged in the said 
indictment, been convicted of a crime, whether any such previous 
conviction was before or after the passing of this Act, and he is 
leading persistently (w) a dishonest or criminal life ; or

(b) that he has on such a previous conviction been found to be a
habitual criminal and sentenced to preventive detention.

(3) In any indictment under this section it shall be sufficient, after 
charging the crime, to state that the offender is a habitual criminal.

(4) In the proceedings on the indictment the offender shall in the first 
instance be arraigned on so much only of the indictment as charges the 
crime, and if on arraignment he pleads guilty or is found guilty by the jury, 
the jury shall, unless he pleads guilty to being a habitual criminal, be 
charged to inquire whether he is a habitual criminal, and in that case it 
shall not be necessary to swear the jury again :

Provided that a charge of being a habitual criminal shall not be 
inserted in an indictment—

(a) without the consent of the Director of Public Prosecutions (ww) ; and
(b) unless not less than seven days’ notice has been given to the proper

officer of the Court by which the offender is to be tried, and to 
the offender, that it is intended to insert such a charge, 

and the notice to the offender shall specify the previous convictions, and 
the other grounds upon which it is intended to found the charge.

(5) Without prejudice to any right of the accused to tender evidence 
as to his character and repute, evidence of character and repute may, if 
the Court thinks fit, be admitted as evidence on the question whether the 
accused is or is not leading persistently a dishonest or criminal life.

(*-’) Cf. the provisions as to habitual 
drunkards, post, p. 244. Habitual of- 
fenders confined in local prisons have been 
separated from other offenders since 180». 
•See Local Prison Rules, 1800 (St. R. & O. 
1800, No. 322). In convict prisons persons 
undergoing penal servitude have been 
classified into ordinary and long sentence

divisions. The latter includes a ‘ récidi­
viste 1 class. Convict Prison Rules, 1005 
(St. R. & O. 1005, No. 75), ss. 1-16.

(w) 88 & 34 Viet. <\ 88* I "I' post* p. 250. 
{tv) See R. r. Rayhnuld. 2 Cr. App. R. 184. 
( tew) As to this office, vide pout, Bk. xii.
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(6) For the purposes of this section the expression “crime” has the 
same meaning as in the Prevention of Crimes Act, 1871, (34 & 35 Viet, 
c. 112), and the definition of “crime” in that Act, set out in the schedule 
to this Act (y), shall apply accordingly.'

Sect. 11. ‘ A person sentenced to preventive detention may, notwith­
standing anything in the Criminal Appeal Act, 1907 (z), appeal against 
the sentence without the leave of the Court of Criminal Appeal.’

Power in Certain Cases to commute Penal Servitude to Pre 
ventive Detention. Sect. 12. ‘ Where a person has been sentenced, 
whether before or after the passing of this Act, to penal servitude 
for a term of five years or upwards (zz), and he appears to the Secretary 
of State to have been a habitual criminal within the meaning of this 
Act, the Secretary of State may, if he thinks fit, at any time after three 
years of the term of penal servitude have expired, commute the whole or 
any part of the residue of the sentence to a sentence of preventive deten­
tion, so, however, that the total term of the sentence when so commuted 
shall not exceed the term of penal servitude originally awarded.'

Effect and Execution of Sentence. -Sect. 13.—‘ (1) The sentence of 
preventive detention shall take effect immediately on the determina­
tion of the sentence of penal servitude, whether that sentence is deter­
mined by effluxion of time or by order of the Secretary of State at 
such earlier date as the Secretary of State, having regard to the circutn 
stances of the case, and in particular to the time at which the convict, if 
sentenced to penal servitude alone, would ordinarily have been licensed 
to be at large, may direct.

(2) Persons undergoing preventive detention shall be confined in any 
prison or part of a prison which the Secretary of State may set apart for 
the purpose, and shall (save as otherwise provided by this Act) be subject 
to the law for the time being in force with respect to penal servitude as if 
they were undergoing penal servitude :

Provided that the rules applicable to convicts and convict prisons 
shall apply to persons undergoing preventive detention, and to the prisons 
or parts of prisons in which they are detained, subject to such modifies 
tions in the direction of a less rigorous treatment as the Secretary of State 
may prescribe by prison rules within the meaning of the Prison Act. 
1898 («).

(3) Pc .ons undergoing preventive detention shall be subjected to 
such disciplinary and reformative influences, and shall be employed on 
such work as may be b?st fitted to mike them able and willing to earn 
an honest livelihood on discharge.

(4) The Secretary of State shall appoint for every such prison or part 
of a prison so set apart a board of visitors, of whom not less than two 
shall be justices of the peace, with such powers and duties as he may 
prescribe- by such prison rules as aforesaid.’

(y) Viz.. ‘ Tho expression “crime” misdemeanor under the fifty-eighth sec- 
means, in England and Ireland, any felony tion of the larceny Act, 18HI (S'. & 3f> Viet, 
or the offence of uttering false or counter- c. 112).’
feit eqin, or of possessing counterfeit gold (z) See the Act, post, Bk. xii. c. iv.
or silver coin, or the oHence of obtaining (zz) See R. v. Warner, 2 Cr. App. R. 177 .
goods or money by false pretences, or the 2ô T. L. R. 142. 
offence of conspiracy to defraud, or any (a) til & (»2 Viet. c. 41.
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Discharge on Licence. Sect. 14.—‘(1) The Secretary of'State shall, 

once at least in every three years during which a person is detained in 
custody under a sentence of preventive detention, take into considera­
tion the condition, history, and circumstances of that person with a view 
to determining whether he shall be placed out on licence, and, if so, on 
what conditions.

(2) The Secretary of State may at any time discharge on licence a 
person undergoing preventive detention if satisfied that there is a reason­
able probability that he will abstain from crime and lead a useful and 
industrious life or that he is no longer capable of engaging in crime, or 
that for any other reason it is desirable to release him from confinement 
in prison.

(3) A person so discharged on licence may be discharged on probation, 
and on condition that he be placed under the supervision or authority of 
any society or person named in the licence who may be willing to take 
charge of the case, or on such other conditions as may be specified in the 
licence.

(4) The Directors of Convict Prisons shall report periodically to the 
Secretary of State on the conduct and industry of persons undergoing 
preventive detention, and their prospects and probable behaviour on 
release, and for this purpose shall be assisted by a committee at each 
prison in which such persons are detained, consisting of such members of 
the board of visitors and such other persons of either sex as the Secretary 
of State may from time to time appoint. • 'lj

(5) Every such committee shall hold meetings, at such intervals of 
not more than six months as may^be prescribed, for the purpose of 
personally interviewing persons undergoing preventive detention in the 
prison and preparing reports embodying such information respecting 
them as may be necessary for the assistance of the Directors, and may at 
any other times hold such other meetings, and make such special reports 
respecting particular cases, as they may think necessary.

(6) A licence under this section may be in such form and may contain 
such conditions as may be prescribed by the Secretary of State.

(7) The provisions relating to licences to be at large granted to 
persons undergoing penal servitude shall not apply to persons under­
going preventive detention.'

Sect. 15.—‘(1) The society or person under whose supervision or 
authority a person is so placed shall periodically, in accordance with 
regulations made by the Secretary of State, report to the Secretary of 
State on the conduct and circumstances of that person.

(2) A licence under this part of this Act may be revoked at any time 
by the Secretary of State, and where a licence has been revoked, the 
person to whom the licence related shall return to the prison, and, if he 
fails to do so, may be apprehended without warrant and taken to prison.

(3) If a person absent from prison under such a licence escapes from 
the supervision of the society or person in whose charge he is placed, or 
commits any breach of the conditions contained in the licence, he shall be 
considered thereby to have forfeited the licence, and shall be taken back 
to prison.

r 2

-
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(4) A Court of Summary Jurisdiction for the place where the prison 

from which a person has been discharged on licence is situate, or 
where such a person is found, may, on information on oath that the 
licence has been forfeited under this section, issue a warrant for 
his apprehension, and he shall, on apprehension, be brought before 
a Court of Summary Jurisdiction, which, if satisfied that the licence 
has been forfeited, shall order him to be remitted to preventive deten­
tion, and may commit him to any prison within the jurisdiction of the 
Court until he can conveniently be removed to a prison or part of a prison 
set apart for the purpose of the confinement of persons undergoing 
preventive detention.

(5) The time during which a person is absent from prison under 
such a licence shall be treated as part of the term of preventive 
detention.

Provided that, where such person has failed to return on the 
licence being forfeited or revoked, the time which elapses after his 
failure so to return shall be excluded in computing the unexpired 
residue of the term of preventive detention/

Absolute Discharge. -Sect. 16. ‘ Without prejudice to any other 
powers of discharge, the Secretary of State may at any time discharge 
absolutely any person discharged conditionally on licence under this 
Part of this Act, and shall so discharge him at the expiration of five years 
from the time when he was first discharged on licence if satisfied that he 
has been observing the conditions of his licence and abstaining from 
crime’ (6).

Sect. XII.—Detention of Habitual Drunkards.

The following enactments provide for special treatment of tenders 
who are habitual drunkards.

* Habitual drunkard means a person who, not being am e to any 
jurisdiction in lunacy, is notwithstanding, by reason of 1 .ial intem­
perate drinking of intoxicating liquor, at times dangerous to himself or 
herself or to others, or incapable of managing himself or herself and his or 
her affairs ’ (c).

By the Inebriates Act, 1898 (61 & 62 Viet. c. 60), sect. 1,(1) Where a 
person is convicted (d) on an indictment of an offence punishable with 
imprisonment or penal servitude, if the Court is satisfied from the 
evidence (e) that the offence was committed under the influence of 
drink, or that drunkenness was a contributory cause of the offence ( /'), 
and the offender admits that he is, or is found by the jury to be, 
an habitual drunkard, the Court may, in addition to or in substitution

(6) Sa. 10, 17 adapt tho Act to Scotland 
and Ireland. 8. 18 (2) lixea tho com­
mencement of tho Act, Aug. 1, 1009.

(r) 42 & 43 Viet. c. 19, a. 3, incorporated 
by 61 & 02 Viet. c. 00, a. 30. See Eaton v. 
Beat 119091. 1 K.B. «32; 73 J. V. 113.

(d) Convicted has been held to include a 
plea of guilty. R. v. Mcltan [1905], 2

Ir. Rep. 577.
(e) (Jucere, including the dvpoaitiona. So 

held in R. v. Mehan, uhi sup. Fallen, C.B., 
dissented. 'Ilio question seems to be for 
the Court, not for the jury.

(/) As to criminal responsibility of 
drunken persona, vide mite, p. 87.
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for any other sentence, order that he be detained for a term not 
exceeding three years in any state inebriate reformatory, or in any 
certified inebriate reformatory the managers of which are willing to 
receive him.

(2) In any indictment under this section it shall be sufficient, 
after charging the offence, to state that the offender is an habitual 
drunkard. In the proceedings on the indictment the offender shall, 
in the first instance, be arraigned on so much only of the indictment 
as charges the said offence, and if on arraignment he pleads guilty or 
is found guilty by the jury, the jury shall, unless the offender admits 
that he is an habitual drunkard, be charged to inquire whether he is an 
habitual drunkard, and in that case it shall not be necessary to swear 
the jury again.

Provided that, unless evidence that the offender is an habitual drunk­
ard has been given before he is committed for trial, not less than seven 
days’ notice shall be given to the proper officer of the Court by which the 
offender is to be tried, and to the offender, that it is intended to charge 
habitual drunkenness in the indictment.

Special powers as to habitual drunkards convicted of cruelty to 
children are given by the Children Act, 1908 (8 Edw. VII. e. 07, s. 20, 
post, Book IX., Chapter VIII.).

By sect. 2, ‘ (1) Any person who commits any of the offences mentioned 
in the first schedule to this Act, and who within the twelve months 
preceding the date of the commission of the offence has been convicted 
summarily at least three times of any offences so mentioned, and who is 
an habitual drunkard, shall be liable on conviction on indictment, or if 
he consents to be dealt with summarily (</), on summary conviction, to 
be detained for a term not exceeding three years in any certified inebriate 
reformatory the managers of which are willing to receive him (g<j).

(2) The Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), shall 
apply to proceedings under this section as if the offence charged were 
specified in the second column of the first schedule to the Act ’ (h).

If the accused elects to be tried on indictment under sub-sect. 2, the 
Court of trial cannot impose any punishment for the offence of which 
he is then convicted, but can only deal with him as an habitual drunkard.

By the Inebriates Act, 1899 (02 & 63 Viet. c. 35), s. 1, the costs of a 
prosecution or indictment under the above section are payable out of the 
local rate (vide pout, Book XII., Chapter V.).

Sects. 3-12 of the Act of 1898 provide for the establishment and 
regulation of state inebriate reformatories (?), and for certification and 
regulation of inebriate reformatories maintained by county or borough 
councils or private enterprise (/).

(ff) Under 42 & 43 Viet. c. 411, h. 12, tho 
consent is a condition precedent to the 
right to try summarily. Commissioner of 
Police v. Donovan [1903], 1 K.B. 895:
19 Cox, 436.

{gg) But not also to imprisonment. R. y.
Briggs 11909], 1 K.B. 381.

(h) Which relates to the summary trial

of indictable offences by adults by their 
consent.

(i) Prison Commissioners’ Report (Pari. 
Pap., 1908, c. 3738), p. 58, with reference to 
the State inebriate reformatories at Ayles­
bury and Warwick.

(/") See Report on working of Inebriates 
Acts (Pari. Pap. 1908, ce. 4438, 4439).
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First Schedule.

Being found drunk in a highway or other 
public place, whether a building or not, or on 
licensed premises.

Being guilty while drunk of riotous or dis­
orderly behaviour in a highway or other public 
place, whether a building or not.

Being drunk while in charge, on any highway 
or other * *" ; place, of any carriage, horse, 
cattle, or steam-engine.

Being drunk while in possession of any loaded 
firearms.

Refusing or failing when drunk to quit 
licensed premises when requested.

Refusing or failing when drunk to quit any 
premises or place licensed under the Refresh­
ment Houses Act, I860, when requested.

Being found drunk in any street or public 
thoroughfare within the metropolitan police 
district, and being guilty while drunk of any 
riotous or indecent behaviour.

Being drunk in any street and being guilty 
of riotous or indecent behaviour therein.

Being intoxicated while driving a hackney 
carriage.

Being drunk during employment as a driver 
of a hackney carriage, or as a driver or con­
ductor of a stage carriage in the metropolitan 
police district.

Being drunk and persisting, after being 
refused admission on that account, in attempt­
ing to enter a passenger steamer.

Being drunk on board a passenger steamer, 
and refusing to leave such steamer when 
requested (k).

Licensing Act, 1872 
lr(35 & 36 Viet. c. 94), 

. 12.

J
Licensing Act, 1872 

(35 k 36 Viet. c. 94),
s. 18.

Refreshment Houses 
Act, I860 (23 & 24 Viet, 
c. 2), s. 41.

Metropolitan Police 
Act, 1839 (2 & 3 Viet, 
c. 47), s. 58.

Town Police Clauses 
Act, 1847 (10 & 11 Viet, 
c. 89), s. 29.

Town Police Clauses 
Act, 1847 (10 & 11 
Viet. c. 89), s. 61.

London Hackney 
Carriages Act, 1843 (6 
& 7 Viet. c. 86), s. 28.

Merchant Shipping 
r Act, 1891 (57 & 58 
| Viet. c. 60), s. 287 (k).

J
All similar offences in local Acts (/).

(k) By the Licensing Act, 1902 (2 Eilw. 
VII. c. 78, h. 2 (3)), there is added to the 
schedule Atho olTcnce of being drunk in a 
highway or public place or on licenaed 
premises while in charge of a child appar­
ently under t he age of seven.
‘ (/) The schedule also includes the fol­
lowing enactments relating to Scotland or 
Ireland : 55 & 50 Viet. c. 55, ss. 380,

381 (8) ; 0 & 7 Will. IV. c. 38, s. 12 (I); 
6 & 0 Viet.”c. 24, s. 15 (Dublin) ; 23 & 24 
Viet. c. 107, s. 42 (I.). Two scheduled 
enactments relating to Scotland, 25 & 20 
Viet. 35, ss. 19 -23, were repealed in 1903 
and replaced by 3 Kdw. VII. c. 25, s. 70 
(1), (21. which is to lie read as incorporated 
in the above schedule (subs. 3).

5



CHAI*. VII.J General Unies. 247

Sect. XIII.—General Rules as to Other Punishments.

Persons under sixteen may not be sentenced to death or to penal 
servitude for any offence. As to the substituted penalties, vide ante, 
pp. 205, 231.

Felonies. —By the Criminal Law Act, 1827 (7 & 8 Geo. IV. c. 28), s. 8, 
‘ Every person convicted of any felony, not punishable with death (m), shall 
be punished in the manner prescribed by the statute or statutes specially 
relating to such felony (») ; and every person convicted of any felony, for 
which no punishment hath been or hereafter may be specially provided, 
shall be deemed to be punishable under this Act, and shall be liable, at 
the discretion of the Court, to be transported beyond the seas for the 
term of seven years or to be imprisoned for any term not exceeding two 
years : (nn)

By sect. 11 (o), 4 If any person shall be convicted of any felony not 
punishable with death, committed after a previous conviction of felony (/>), 
such person shall on such subsequent conviction be liable . . . to be 
transported beyond the seas (rj) for life, or for any term not less than 
seven years . . .’ (r).

These provisions do not apply to persons under sixteen (vide, ante,
p. Ml).

By the Larceny Act, 1861 (21 & 25 Viet. c. 96), s. 7 (/#), ‘ Whosoever 
shall commit the offence of simple larceny after a previous conviction 
for felony, whether such conviction shall have taken place upon an indict- 
ment, or under the provisions of the Act 18 <£• 19 Viet. c. 126 (/), shall be 
liable, at the discretion of the Court, to be kept in penal servitude for any 
term not exceeding ten years . . . («), or to be imprisoned . . . and, 
if a male under the age of sixteen years, with or without whipping’ (v).

Larceny after Conviction of an Indictable Misdemeanor. -Sect. 8. 
‘ Whosoever shall commit the. offence of simple larceny, or any offence 
hereby made punishable like simple larceny (m>) after having been

(m) Sco unie, p. 20li.
(») For tho special statutes, see the 

titles relating to particular felonies.
(nn) As to minimum term of |ienal servi­

tude and as to hard labour, vide (ink, 
pp. 211. 212.

(») A like provision is made as to Ireland 
by 0(1 co. IV. e. 31,8. 21.

(p) Superseded as to 1 larceny ’ by tho 
enactments speeilied infra, and as to 
certain coinage offences by 24 & 2.r» Viet, 
e. «.Ml. ns. 12, 21.

(#/) Now penal servitude, vide unie, p. 211. 
(r) Now not less than three years, or 

imprisonment with or without hard labour 
for not more than two years. 54 & 55 Viet, 
e. 09, s. 1 (ante, pp. 211, 212). The rest 
of the section was repealed, as to whip­
ping in 1888 (N. L. K.), and as to minimum 
term of imprisonment in 1893 (8. L. It. 
No. 2).

(«) By h. 12 of the Penal Servitude Act, 
1853 (10 Si 17 Viet. c. 99), the punishment 
in case of larceny after a previous convic­

tion of felony was reduced to a term of 
penal servitude for not less than four nor 
more than ten years. This enactment was 
repealed in 1801 (24 & 25 Viet. e. 95, s. 1), 
and replaced by that set out in the text.

(t) By 18 St 19 Viet. e. 120, justices of 
the peace might convict persons guilty of 
larceny, to., summarily, ami this clause 
renders persons so convicted, who after­
wards are guilty of larceny, liable to the 
same punishment as if they had been pre­
viously convicted upon an indictment for 
felony. It is superseded by the Summary 
Jurisdiction Act of 1879(42* 4.3 Viet. c. 49).

(«) As to other punishments, see 54 & 
56 Viet. e. 09, s. 1. nnk, pp. 211, 212, and 
as to police supervision, see ante, p. 224.

(v) The omitted portions were repealed in 
1893 (8. L. It. No. 2). As to whipping, sco 
ante, p. 215.

(iv) That is by ss. 31, 32, 33, and 30. 
S. 8 does not apply to a conviction under 
s. 88 for false pretences. It. v. Horn, 15 
Cox, 205.
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previously convicted of any indictable misdemeanor punishable under 
this Act, shall be liable, at the discretion of the Court, to be kept in penal 
servitude for any term not exceeding seven years ... or to be imprisoned 
. . . and, if a male under the age of sixteen years, with or without 
whipping * (æ).

Larceny after Two Summary Convictions.—Sect. 9. ‘ Whosoever 
shall commit the offence of simple larceny, or any offence hereby made 
punishable like simple larceny, after having been twice summarily 
convicted of any of the offences punishable upon summary conviction, 
under the provisions contained in . . . the Act of the session held 
in the tenth and eleventh years of Queen Victoria, chapter eight v- 
two, ... or in this Act or the Malicious Damage Act, 1861 (24 & 25 
Viet. c. 97) (whether each of the convictions shall have been in 
respect of an offence of the same description or not, and whether such 
convictions or either of them shall have been or shall be before or 
after the passing of this Act), shall be guilty of felony, and being con­
victed thereof shall be liable, at the discretion of the Court, to be kept 
in penal servitude for any term not exceeding seven years ... or to be 
imprisoned . . . and, if a male under the age of sixteen years, with or 
without whipping ' (;/).

Punishment of Principals in Second Degree, and Accessories. The
Accessories and Abettors Act, 1861 (24 & 25 Viet. c. 94, ss. 4, 8), and each 
of the Criminal Law Consolidation Acts of 1861 (24 & 25 Viet. c. 96, s. 98 ; 
c. 97, s. 56 ; c. 98, s. 49 ; c. 99, s. 35; and c. 100, s. 67), enact that ‘ In 
the case of every felony punishable under this Act, every principal in 
the second degree, and every accessory before the fact, shall be punish­
able in the same manner as the principal in the first degree is by this Act 
punishable (z), . . . and whosoever shall counsel, aid, or abet the com­
mission of any indictable misdemeanor punishable under this Act shall 
be liable to be proceeded against, indicted, and punished as a principal 
offender ’ (a).

Cumulative Sentences. — By the Criminal Law Act, 1827 (7 & 8 
Geo. IV. c. 28), s. 10, 'Wherever sentence shall be passed for felony on 
a person already imprisoned under sentence for another crime, it shall 
be lawful for the Court to award imprisonment for the subsequent offence, 
to commence at the expiration of the imprisonment to which such person 
shall have been previously sentenced ; and where such person shall be

(x) Thin section was new in 1801. See 
R. r. (iarland, II Cox, 222. The omitted 
portions were repealed in I Hit!! (S. L. R. 
No. 2), vide ante, pp. 211. 212.

(m) Taken from 12 & 13 Viet. c. 11, s. 3, 
awl extended so as to include persons twice 
summarily convicted under 14 & IS Viet, 
e. 1)2, ss. 3, 4, 0, & 0 (1), or the Malicious 
Damage Act, 1801, or the Larceny Act, 
1801. The omitted portions of s. 9 were 
repealed in 1893 (8. L. It. No. 2). They 
included references to a number of statutes 
now repealed, viz., 7 & 8 Geo. IV. ce. 29, 
30; 9 Geo. IV. cc. 55, 60 ; 11 & 12 Viet, 
c. 59 ; and to ss. 3,4,5, and 0 of 14 & 15 Viet.

e. 92. It is not clear why the reference to 
10 & II Viet. c. 82 remains, as that Act 
was repealed in 1879 (42 & 43 Viet. c. 49, 
s. 65), not why 14 & 15 Viet. e. 92 was 
struck out, as s. 0 is not repealed. As to 
minimum term of penal servitude, see 
p. 211. As to hard labour, see mile. p. 212. 
As to whipping, see ante, p. 215.

(z) As to accessories after the fact, 
ride ante, p. 120.

(a) This clause is omitted in the Coinage 
Offences Act, 1801, but the omission is sup­
plied by s. 8 of the Accessories, &c., Act, 
1801, ante, p. 138,
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already under sentence, either of imprisonment or of transportation (6), 
the Court, if empowered to pass sentence of transportation (b), may award 
such sentence for the subsequent offence, to commence at the expiration 
of the imprisonment or transportation (b) to which such person shall 
have been previously sentenced, although the aggregate term of 
imprisonment or transportation (b) respectively may exceed the term 
for which either of those punishments could be otherwise awarded.’ The 
rule above laid down as to felony applies at common law to misdemeanor (c).

So that, where a person is convicted of several offences at the same 
time, of the same kind, he may be sentenced to several terms of penal 
servitude or imprisonment one after the conclusion of the other (d). 
Where an indictment for perjury contained two counts charging perjury 
on two different occasions but with the same object, it was held that they 
were distinct offences which might, however, be included in one indict­
ment ; that a general verdict of guilty was good, and that the full punish­
ment of seven years’ penal servitude might he inflicted for each offence, 
the second term to begin at the termination of the first (e).

As to the effect of conviction of a person out on ticket of leave, see 
27 & 28 Viet. c. 47. s. 9, as amended bv 54 & 55 Viet. c. 69, s. 3, vide ante,
p. 220.

Misdemeanors. — As a general rule all offences less than felony, 
which exist at common lawr, and have not been regulated by any par­
ticular statute, are punishable within the discretion of the Court (/). 
Fine, and imprisonment, without hard labour (ante, p. 212), are the 
remaining common-law punishments in cases of misdemeanor. On 
the abolition of the punishment of the pillory (g), it was provided by 
56 (ieo. III. c. 128, s. 2, that the Courts might pass such sentence of 
fine or imprisonment, or of both, in lieu of a sentence of pillory, as to 
the Court should seem proper. W* also was ordinarily awarded
in former times, but it is not now adjudged except under statutory 
authority. The offender may, at common law, in addition to fine 
and imprisonment, be required to find sureties to keep the peace or be 
of good behaviour (h).

The common-law punishments may be imposed where a statute 
declares an offence to be a misdemeanor but prescribes no specific 
punishment, and in cases where disobedience to the command or prohibi­
tion of a statute is held by the Courts to be a misdemeanor (i).

(6) Now penal servitude. See 20 & 21 
Viet. c. 3, h. 0, ante, p. 211.

(f) R. »'. Wilkes, 10 St. Tr. 1132. R. r. 
Cut bush, L R. 2 Q.B. 370. R. r. Robin­
son, 1 Mood. 413. Castro V. R., <1 App. Cas. 
220. Concurrent sentences of penal servi­
tude and imprisonment are thought unde­
sirable. R. v. Jones, 1 Cr. App. R. 100. R. 
r. Martin, 1 Cr. App. R. 200.

(d) R. r. Williams, 1 Leach, 520, 530. 
See (Sregory v. R., 15 Q.B. 074 ; 10 L. J. 
Q.B. 300.

(e) Castro v. R., 0 App. Cas. 220.
(/) 1 Chit. Cr. L. 710. R. r. Thomas, 

cas. K.B. temp. Hardw. 278. It used to 
be held that a married woman could not 
be fined, as she had no personalty of her

own. Since the changes in her status and 
eajiaeity effected by the Married Women’s 
Property Arts, the reasons for this theory 
have practically, if not absolutely, dis­
appeared.

(g) Infra.
(h) R. v. Dunn, 12 Q.B. 1020. R. 

Hart, 30 St. Tr. 1131. This rule was 
applied even in the case of a married 
woman (R. t>. Thomas, ubi sup.), although 
it was considered that she could not herself 
enter into a recognisance. I/ce v. Lady 
Balt hurlas, Styles, 475. Ben net v. Watson, 
:t M é 8. l. Efaiy v. Mawdit, Styles, IS6. 
Anon., Styles, 321. See 1 Chit. Cr. L. 100.

(i) Vide ante, c. ii, pp. 11 et teq.

51
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Sect. XIV.—Obsolete Punishments.

Pillory.—On conviction of misdemeanor it was not unusual to sentence 
the offender to the pillory (/). The punishment was recognised by the 
common law, and in some cases imposed by statute (£) ; but was partially 
abolished by the Pillory Abolition Act, 1816 (56 Geo. 3, c. 138) (/), and 
wholly abolished in 1837 (m). By sect. 2 of the Act of 1816, ‘ in all cases 
where the punishment of the pillory has hitherto (i.e. before July 2,1816) 
formed the whole or a part of the judgment to be pronounced, it shall and 
may be lawful for the Court before whom such offence is tried to pass such 
sentence of fine or imprisonment, or of both, in lieu of the sentence of 
pillory as to the said Court shall seem most proper ; provided that nothing 
herein contained shall extend, or be construed to extend, in any manner to 
change, alter, or affect any punishment which may now be by law inflicted 
in respect of any offence except only the punishment of pillory.’

Stocks. At common law it is said that every township was bound to 
provide stocks in which the constable might confine offenders for security 
but not by way of punishment. By statutes most if not all now repealed 
setting in the stocks was authorised by way of punishment after con­
viction (n).

Ducking Stool.—The punishment of the ducking stool for scolds has 
not been formally abolished (o).

Sect. XV. Civil Effects of Conviction.

Treason and Felony : Forfeitures for Felony, <lv.
The Forfeiture Act, 1870 (33 & 34 Viet. c. 23), recites that it is expedient 

to abolish the forfeiture of lands and goods for treason and felony, and 
to otherwise amend the law relating thereto. By sect. 1, ‘ From and after 
the passing of this Act, no confession, verdict, inquest, conviction, or 
judgment of, or for any treason or felony, or felo de sc, shall cause any 
attainder or corruption of blood, or any forfeiture, or escheat, provided 
that nothing in this Act shall affect the law of forfeiture consequent upon 
outlawry ’ (/>).

Sect. 2. ‘ Provided nevertheless, that if any person hereafter convicted 
of treason or felony, for which he shall be sentenced to death, or penal 
servitude, or any term of imprisonment, with hard labour, or exceeding 
twelve months, shall at the time of such conviction hold any military 
or naval office, or any civil office under the Crown, or other public 
employment, or any ecclesiastical benefice, or any place, office, or 
emolument in any university, college, or other corporation, or be entitled 
to any pension, or superannuation allowance, payable by the public,

(;) See 3 Co. Inst. 219. 1 Pike Hint. Cr.
vol. i. 213, 237-8 ; vol. ii. 28f>, 378. For 
the form of the pillory and the mode of 
executing the sentence, see Andrews, Old 
Time Punishments (1890), 04-103.

(k) See 5 Eliz. c. 9, s. 1 (‘ Perjury ’), 
jmt, p. 526.

(/) Eaton was pilloried for blasphemy in 
1812. Vide 31 St. Tr. 958.

(m) By 7 Will. IV. and 1 Viet. e. 23 (rep.).
(n) 2 Hawk. P. C. c. 73. See Andrews, 

Old Time Punishments (1890), pp. 120-137, 
where evidence is given of the use of the 
stocks in Anglo-Saxon times.

(o) Vide’post, Bk. xi. c. ii.
(p) As to procedure on outlawry, sec 

Crown Office Rules, 1900, rr. 88-110 ; 
Short à MeUor.Cr. l'r. (2nd ed.) 270, 525.
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or out of any public fund, such office, benefice, employment, or place, 
shall forthwith become vacant, and such pension or superannuation 
allowance or emolument shall forthwith determine and cease to be payable, 
unless such person shall receive a free pardon from His Majesty within 
two months after such conviction, or before the filling up of such office, 
benefice, employment, or place, if given at a later period ; and such 
person shall become, and (until he shall have suffered the punishment 
to which he had been sentenced, or such other punishment as by competent 
authority may be substituted for the same, or shall receive a free pardon 
from His Majesty) shall continue thenceforth incapable of holding any 
military or naval office, or any civil office under the Crown, or other 
public employment, or any ecclesiastical benefice, or of being elected, 
or sitting, or voting as a member of either House of Parliament, or of 
exercising any right of suffrage or other parliamentary or municipal 
franchise whatever within England, Wales, or Ireland ’ (q).

By the Children Act, 1908 (8 Edw. VII. c. 07), s. 101, ‘The con­
viction of a child or young person shall not be regarded as a conviction of 
felony for the purposes of any disqualification attaching to felony ’ (qq).

Conviction of treason or felony, or outlawry, or criminal process, or 
conviction of infamous crime, unless pardoned, disqualifies the offender 
from serving as a juror (r).

By sect. 4 of the Act of 1870, ‘ it shall be lawful for any such Court as 
aforesaid, if it shall think fit upon the application of any person aggrieved, 
and immediately after the conviction of any person for felony, to award 
any sum of money, not exceeding one hundred pounds, by way of satis­
faction or compensation for any loss of property suffered by the applicant 
through or by means of the said felony, and the amount awarded for 
such satisfaction or compensation shall be deemed a judgment debt 
due to the person entitled to receive the same from the person so con­
victed, and the order for payment of such amount may be enforced 
in such and the same manner as in the case of any costs ordered by the 
Court to be paid under the last preceding section of this Act ’ (/»•).

By sect. 5, ‘ The word “ forfeiture,” in the construction of this Act, 
shall not include any fine or penalty imposed on any convict by virtue 
of his sentence ’ (/).

By sect. 32, ‘ Provided always that nothing in this Act shall be 
deemed to alter or in any wise affect the law relating to felony in 
England, Wales, or Ireland, except as herein is expressly stated.’

By the Wine and Beerhouse, &e., Act, 1870 (33 & 34 Viet. c. 29), s. 14, 
4 Every person convicted of felony shall for ever be disqualified from selling 
spirits by retail, and no licence to sell spirits by retail shall be granted to

(q) As to ordering a person convicted of 
treason or felony to pay the costs of [the 
prosecution, see post, Bk xii. c. v. ‘ Costs.’

(qq) A re-enactment of I Edw. VII. c. 20, 
8. I.

(r) 33 & 34 Viet, c. 70, as. 7, 10(E); 34 
& 35 Viet. c. 06, s. 7 (I) ; 30 & 40 Viet, 
c. 78, s. 21 (I).

(s) See It. t\ Lovett, 11 Cox, 002.
(<) Ss. 0-30 regulate the administration, 

&c., of the property of convicts sentenced

to penal servitude for treason or felony, 
while they are in prison undergoing their 
sentence. The sections cease to apply 
if they die or become bankrupt, or receive 
a pardon (s. 7), and do not apply to 
property acquired while at large on licence 
(s. 30). As to these sections, see Carr v. 
Anderson [ 1003). 1 Ch. 00; 2 Ch. 27»; 
and (Jaskcll & Walters' Contract [1900], 
2 Ch. 1 ; and see 8 Edw. VII. c. 15, post, 
Bk. xii. o. v.
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uny person who shall have been so convicted as aforesaid ; and if any 
person shall, after having been so convicted as aforesaid, take out or 
have any licence to sell spirits by retail, the same shall be void to all 
intents and purposes ; and every person who, after being so convicted as 
aforesaid, shall sell any spirits by retail in any manner whatever, shall 
incur the penalty for doing so without a licence * (u).

In the case of convictions of felony not falling within sects. 2, 6-27 of 
the Act of 1870, and in the case of conviction for misdemeanor, the civil 
rights of the offender in respect of his property are not affected. Hut 
conviction and imprisonment for crime disqualify the offender from 
holding certain offices, c.<j., district councillor or guardian of the poor (v).

Sect. XVI.—Pardon or Remission or Mitigation of Punishment.

In passing a sentence on conviction, the Court should take into 
consideration all offences of a similar nature already committed by the 
prisoner, and of which lie admits the commission, but for which he has 
not been actually tried (vv).

When a sentence involving punishment has been passed and duly 
recorded, the Court of trial has no power to remit it. On appeal to the 
Court of Criminal Appeal the punishment may be reduced or increased 
by the appellate Court (w).

The power to pardon the offence, or commute or remit or reduce the 
punishment or fine for a criminal offence, is part of the prerogative of the 
Crown (x), which cannot be delegated to a subject as to matters in England 
and Wales (27 Hen. VIII. c. 24, s. 1), and is distinct from the provisions 
made under the statutes and rules relating to convict prisons and local 
prisons which authorise the absolute or conditional release of offenders 
before the expiration of any term of penal servitude or imprisonment 
lawfully adjudged.

A. Pardon.
By virtue of the prerogative of mercy the Crown may grant a free 

pardon for an offence, which restores the offender to the status which he 
held before conviction (if).

A free pardon may be granted either before or after trial. Where a 
pardon is granted at any one’s suggestion, the fact of the suggestion and 
the name of the person making it should be in the pardon (27 Edw. 111. 
st. 1, c. 2) ; and pardons for treason, murder, or rape are not to be 
granted unless the offence is specified in the pardon (13 Rich. II. st. 2, 
c. 1 ; 16 Rich. II. c. 6. See 1 C. & P. 456, note to R. v. Beacall).

At common law pardons must be under the Créât Seal (z).
(«) See Hay r. Tower Justioee, 24 Q.B.D. 

Ml.
(v) For statutes, see Chronological Index 

to Statutes, tit. ‘ Disqualification.’
(vv) It. v. Syrcs, 73 J.P. 13. R. v. 

Taylor, 2 Ur. App. R. 108.
(it) 7 Edw. VII. c. 23, sa. 4 (3), 10, 

post, Kk. xii. c. iv.
(z) The power to remit does not extend 

to the penalties of praemunire under the 
Habeas Corpus Act, 1070 (31 Car. II. c. 2),

s. 11; nor it would seem in the ease of 
attachment or committal in the ease of 
civil contempts of Court. Criminal con­
tempts of Court may be pardoned or the 
sentence remitted. He Bahama Islands 
[1808k AC. 13S. For other limitations 
on the power to pardon, sec 2 Hawk. e. 37.

(y) Hay v. Tower Justices, 24 Q.B.1). 001. 
Leyman v. Latimer, 3 Ex. D. 10, 302. And 
see 33 & 34 Viet. c. 23, s. 2, ante, p. 250.

(z) R. t . Boyce, 30 L J. Q.B. 301.
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Conditional Pardon.—The Crown may grant a pardon on conditions.
A conditional pardon for treason may be granted and the condition 

enforced even if the convict do not assent to it (a).
A pardon granted on a void condition is void (b).
By the Criminal Law Act, 1827 (7 & 8 Geo. IV. c. 28), s. 13 (c), ‘ Where 

the King’s Majesty shall be pleased to extend his royal mercy to anv 
offender convicted of any felony punishable with death or otherwise, and 
by warrant under his royal sign manual (rc), countersigned by one of his 
principal secretaries of state, shall grant to such offender either a free 
or a conditional pardon, the discharge of such offender out of custody in 
the case of a free pardon, and the performance of the condition in the case 
of a conditional pardon, shall have the effect of a pardon under the Great 
Seal for such offender, as to the felony for which such pardon shall be so 
granted : provided always, that no free pardon, nor any such discharge 
in consequence thereof, nor any conditional pardon, nor the performance 
of the condition thereof, in any of the cases aforesaid, shall prevent or 
mitigate the punishment to which the offender might otherwise be lawfully 
sentenced on a subsequent conviction for any felony committed after the 
granting of any such pardon/

By the Penal Servitude Act, 1853 (16 & 17 Viet. c. 99), s. 5, * When­
ever His Majesty, or the lord lieutenant or other chief governor or gover­
nors of Ireland for the time being, shall be pleased to extend mercy to any 
offender convicted of any offence for which he may be liable to the 
punishment of death, upon condition of his being kept to penal servitude 
for any term of years, or for life, such intention of mercy shall have the 
same effect and may be signified in the same manner, and all courts, 
justices, and others shall give effect thereto and to the condition of the 
pardon in like manner, as in the cases where His Majesty, or the lord 
lieutenant or other chief governor or governors of Ireland for the time, is 
or are now pleased to extend mercy upon condition of transportation 
beyond seas, the order for the execution of such punishment as His 
Majesty, or the lord lieutenant or other chief governor or governors of 
Ireland for the time being, may have made the condition of her, his, or 
their mercy being substituted for the order for transportation’(d).

The Civil Rights of Convicts Act, 1828 (9 Geo. IV. c. 32), s. 3, after 
reciting that it is expedient to prevent all doubts respecting the civil 
rights of persons convicted of felonies, not capital, who have undergone 
the punishment to which they were adjudged, enacts that : ‘ Where any 
offender hath been or shall be convicted of any felony not punishable 
with death, and hath endured or shall endure the punishment to which 
such offender hath been or shall be adjudged for the same, the punishment 
so endured hath and shall have the like effect and consequences as a 
pardon under the Great Seal as to the felony whereof the offender was so

(«) See 12 & 13 Viet. c. 27 (I).
(b) Canadian Prisoners’ case [1839], 

3 St. Tr. (N. S.) 1034.
(r) Ah to Ireland, see 0 (leo. IV. e. 54, 

8. 3. As to pardon conditional on im­
prisonment, see 11 Geo. IV. & 1 Will. IV. 
v. 39. h. 7,

(cc) Sign manuals were used before this

Act as authority to discharge a prisoner. 
See 1 lyfteh, 74.

(d) Similar provisions as to pardon con­
ditional on transportation are made by 
5 Geo. IV. c. 84, s. 3 (not repealed, but of 
no present importance). That section 
extends to Scotland. As to Ireland, see 
12 & 13 Viet. e. 27.



254 (BOOK 1.Of Punishments.

convicted : provided always, that nothing herein contained, nor the 
enduring of such punishment, shall prevent or mitigate any punishment 
to which the offender might otherwise be lawfully sentenced on a 
subsequent conviction for any other felony.'

B. Respite and Reprieve.
By respite in criminal cases is usually meant postponement of judg­

ment or sentence till a later date (<•), e.y., where a case is stated for the 
consideration of the Court of Criminal Appeal, or an appeal is pending 
under the Criminal Appeal Act, 1907 (/). Where judgment has been 
respited for a capital offence, it may be given by subsequent justices 
of gaol delivery for the same county (</).

By ‘ reprieve ’ is meant suspension of the execution of a sentence of 
death (h) : (a) ex mandata regis, in exercise of the royal prerogative of 
mercy ; (b) at the discretion of the Court, ex arbitriu judicis (except on 
conviction of murder), to enable the offender to apply for pardon or 
commutation of sentence (i) ; (c) ex necessitate leg is, where some fact is 
disclosed entitling the offender to delay execution of sentence, e.y., where 
a woman convicted of murder is found to be pregnant (/), or where the 
offender becomes insane between judgment and execution (it).

Under the Criminal Appeal Act, 1907, the execution of a judgment, 
subject to any special order, is suspended from the time of giving 
notice of appeal, and where an appeal is brought by leave or of right, 
until the appeal is determined (/).

e) Keen v. R, 10 Q.B. 028.
(/ ) See pout, Bk. xii. c. iv.
(;/) 1 Kdw. VI. c. 7, h. 5.
(A) 2 Hawk. c. 51, s. 8 ; 1 Chit. Cr. L.

7M>
(i) See 4 fSeo. IV. e. 48, and 7 Will. IV.

& 1 Viet. e. 77. hh. 3, 4, ante, p. 207 ; and 
24 8l 25 Viet. c. 100, h. 2.

(;) 3 Co. Inst. 17 ; 1 Chit, Cr. L 750 
(1) 3 Co. Inst. 4 ; 1 Chit. Cr. L. 701.
(/) 7 Kdw. VII. e. 23, as. 7 (2). 14.21, pad, 

Bk. xii. o. iv.



CANADIAN NOTES.

OP PUNISHMENTS.

Sec. 1.—Death.

The offences to which the penalty of death is attached are as 
follows :—(a) Treason, sec. 74(2) ; (6) Levying War in Canada, sec. 
77 ; (c) Piracy accompanied by violence to person, sec. 137 ; (d) Mur­
der, sec. 263; (e) Rape, sec. 299.

Execution of a pregnant woman may he arrested. Code sec. 1008.
In all cases where an offender is sentenced to death, the sentence or 

judgment to be pronounced against him shall be that he be hanged by 
the neck until he be dead. Code sec. 1062.

Report of the sentence of death must forthwith be made to the 
Secretary of State. Code sec. 1063.

If delay after sentence be necessary, a Judge of the Court in which 
the conviction took place may reprieve the offender. Code sec. 1063(2).

After judgment the offender shall be separately confined. Code 
sec. 1064.

Only certain persons may be present at an execution. Code secs. 
1066, 1067.

Judgment of death shall be carried into effect within the walls of 
the prison in which the offender is confined. Code sec. 1065.

A certificate of death shall be given by the medical officer. The 
sheriff, gaoler, and other persons present if required shall sign a 
declaration. Code sec. 1068.

Deputies may act for the sheriff, gaoler, or medical officer. Code 
sec. 1069.

An inquest shall be held within twenty-four hours. Code sec. 1070.
The body shall be buried within the walls of the prison. Code 

sec. 1071.
Irregularities do not make an execution illegal. Code sec. 1073.
The certificate must be sent to the Secretary of State, and printed 

copies exhibited at or near the principal entrance to the prison. Code 
sec. 1072.

Execution under Sentence of High Court.—In Cashell’s case 
(1903), 40 C.L.J. 54 (N.W.T.), an order was made by Sifton, C.J., 
postponing the execution for a week, the prisoner having broken jail 
and escaped.
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In an unreported Ontario case (Keg. v. Young (1876) ) the pri­
soners were, on March 27, 1876, found guilty of murder and were 
sentenced to be hanged on June 21 following. They effected their 
escape, and continued at large until midsummer, and were then re­
taken.

Counsel for the Crown moved before the full Court on August 27, 
for writs of habeas corpus and certiorari to bring up the prisoners from 
the jail at Cayuga, and the indictment against them, for the purpose 
of applying for a new sentence of death ; which, on return made to the 
writs, was passed upon them. 40 C.L.J. 181.

The sentence may he commuted. Code see. 1078.

See. 4.—/mprisomnent.
The Dominion Parliament has the constitutional power to establish 

prisons for the incarceration of offenders against Dominion laws. Re 
Qoodspeed (1903), 7 Can. Cr. Cas. 240 (N.B.)

The Courts of a province in which is situate a penitentiary common 
to that and another province, should not enquire on habeas corpus into 
the validity of an indictment upon which the prisoner was tried in 
the other province and sentenced to imprisonment in such penitentiary. 
R. v. Wright (1905), 10 Can. Cr. Cas. 461 (N.B.).

If the certificate of sentence to imprisonment in a penitentiary is 
irregular for omission of the date of sentence leave may be given on a 
habeas corpus motion to return an amended certificate correcting the 
omission. R. v. Wright, 10 Can. Cr. (’as. 461.

The certified copy of sentence is sufficient warrant for the imprison­
ment of a convict in the penitentiary and it is not necessary that it 
should contain every essential averment of a formal conviction. Where 
the venue is mentioned in the margin of a commitment, in the ease of 
an offence which does not require local description, it is not necessary 
that the warrant should describe the place where the offence was com­
mitted. A warrant of commitment (or certified copy of sentence) 
following a conviction on indictment, need not state the time from 
which tin* term of imprisonment shall begin to run, as both under the 
Penitentiaries Act and the Prisons Act, terms of imprisonment com­
mence on and from the day of the passing of the sentence. Ex parte 
Kmitheman (1904), 35 Can. S.C.R. 189, 490, 9 Can. Cr. (’as. 10, 17.

Where no punishment is specially provided, a person convicted of 
an indictable offence, is liable to imprisonment for five years. Code 
■ec. 1052.

Everyone summarily convicted of an offence for which no punish­
ment is specially provided is liable to a penalty not exceeding fifty 
dollars, or to imprisonment not exceeding ten months, with or without 
hard labour, or to both. Code sec. 1052(2).
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Second Offence.—Everyone convicted of an indictable offence, not 
punishable with death, committed after previous offence, is liable to 
imprisonment for ten years, unless some statute directs some other 
punishment. Code sec. 1053.

But a person who, after a previous conviction for any indictable 
offence, is convicted of an offence under Part VII. of the Code for 
which a punishment on a first conviction is less than fourteen years’ 
imprisonment is liable to fourteen years’ imprisonment. Code see. 465.

Where a statute of Canada imposes a fine and also imprisonment, 
the punishment is in the discretion of the Court, which is not bound to 
inflict both, but may inflict either one or the other of the two kinds of 
punishment by virtue of section 1026. It. v. Itobidoux (18Î18), 2 Can. 
Cr. (’as. 19 (Que.)

Second Offence—Certificate of Previous Conviction, etc.—Under 
the Ontario Liquor License Act, It.S.O. 1897, ch. 245, see. 101, the 
question of the identity of the accused, charged with a second offence, 
with the person previously convicted is one for the magistrate to 
determine upon the evidence before him apart from bis personal recol­
lection, but a certificate of the previous conviction in the same locality 
of a person of the same name is some evidence of identity.

A certificate under the Liquor License Act of a prior conviction 
thereunder is not affected by Code sec. 982. under which evidence of 
identity apart from and in addition to a certificate of the prior con­
viction is required on the trial for an indictable offence if a prior con­
viction of the accused is to be proved.

Per Britton, J.—Quivre, whether Code sec. 982 has any application 
other than to the trial of indictable offences. The King v. Leach et al., 
14 Can. Cr. Cas. 375.

Maximum Term Shortened.—Everyone who is liable to imprison­
ment for life, or for any term of years, or other term, may be sen­
tenced to imprisonment for any shorter term ; provided that no one 
shall lie sentenced to any shorter term of imprisonment than the mini­
mum term, if any, prescribed for the offence of which he is convicted. 
Code sec. 1054.

For Terms Less than Two Years.—Sentence for imprisonment for 
less than two years, unless some other place is named, shall be in the 
common gaol or place of confinement, not a penitentiary, in the place 
in which the sentence is pronounced. A person sentenced at the same 
sittings to penitentiary and gaol, or sentenced for less than two years 
while in a penitentiary, may be sentenced to serve in a penitentiary. 
In Manitoba offenders sentenced to terms of less than two years may be 
imprisoned in any gaol in the province. Code sec. 1056.

A prisoner convicted at the one time of two offences and sentenced 
on each to three months’ imprisonment without specification as to the 
terms being concurrent or otherwise, is not entitled to a discharge on a
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habeas corpus after three months’ imprisonment. There is no pre­
sumption that sentences passed at the one time are to be concurrent. 
Ex parte Bishop (1895), 1 Can. Cr. Cas. 118 (N.B.).

With or Without Hard Labour.—An offender convicted
(a) of an indictable offence,
(b) before a Judge of a Superior Court in Saskatchewan or 

Alberta ; or
(c) before a stipendiary magistrate in the North-West Terri­

tory ; or
(d) before a Judge of the Territorial Court in the Yukon 

Territory,
may be sentenced to undergo hard labour while imprisoned, in the 
discretion of the Court or person passing sentence. In other cases 
hard labour may be imposed by the sentence if it be part of the punish­
ment prescribed by law for the offence. Code sec. 1057.

Where the sentence imposed upon a summary trial by consent 
before a city stipendiary magistrate for common assault, was, in the 
first instance, three months’ imprisonment without mention of hard 
labour, and the minute of adjudication did not include hard labour, 
a formal conviction, including hard labour, and a commitment thereon 
in similar terms, are invalid and the accused will he discharged on 
habeas corpus. Ex parte Carmichael (1903), 8 Can. Cr. Cas. 19 (N.S.).

If a statute merely directs imprisonment as the punishment of an 
offence, no Court of justice can, in the absence of any general discre­
tionary power to that effect, award hard labour in addition. It is an 
additional substantive punishment. Hard labour is in fact a statutable 
addition to imprisonment, generally to be found enacted in the Act 
creating the offence, sometimes in statutes giving it as a discretionary 
power to a Court on awarding imprisonment. R. v. Frawley (1881), 
46 U.C.Q.B. 153; R. v. Allbright, 9 P.R. (Ont.) 25.

Imprisonment in Default, with Hard Labour.—Section 739(2) of 
Revised Criminal Code authorizes the imposition of hard labour upon 
an imprisonment in default of distress, only where imprisonment with 
hard labour in the first instance might have been imposed in addition 
to a fine with imprisonment in default of distress or payment. The 
King v. Riley, 14 Can. Cr. Cas. 346.

Sec. 5.—Wh ipping.
The punishment of whipping may be imposed upon persons con­

victed of the following offences :—
(a) Assault upon the King.—Code sec. 80.
(b) Burglary When Armed.—Code sec. 457.
(c) Carnal Knowledge of a Oirl under Fourteen Years of Age.— 

Code sec. 301.
(d) Attempt to Have Carnal Knowledge of a Girl under Fourteen 

Years of Age.—Code sec. 302.
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(c) Attempts to Choke, Strangle, or Drug with Intent to Commit 
or Assist in Committing an Indictable Offence.—Code sec. 276.

(/) Indecent Assaults upon Females.—Code sec. 292.
(g) Assaults upon Persons with Intent to Commit Sodomy or In­

decent Assaults on Male Persons by Other Male Persons.—Code 
see. 293.

(.r) Doing, Attempting or Procuring Acts of Gross Indecency by 
a Male Person with Another Male Person.—Code sec. 206.

Provisions for the Carrying into Effect of the Punishment of Whip­
ping.—The instrument is a cat-o’-nine-tails unless the sentence pre­
scribes some other instrument. Whipping may he three times inflicted. 
It shall not take place within ten days of discharge. Code sec. 1060.

Females.—Whipping shall not be inflicted on any female. Code 
see. 1061.

Sec. 6.—Fines.
The amount of a fine is in the discretion of the Court, within the 

limits fixed by statute. Code sec. 1029.
On conviction of an indictable offence punishable by imprisonment 

for five years or less, a fine may be imposed in addition to or in lieu 
of any punishment otherwise authorized ; and the sentence may direct 
imprisonment till the fine is paid, or for not more than five years. 
Code sec. 1035(1).

On conviction for an indictable offence punishable with imprison­
ment for more than five years, a fine may be imposed in addition to, but 
not in lieu of, any punishment otherwise ordered. In the latter ease 
also imprisonment in default of payment of the fine may be directed by 
the sentence. Code sec. 1035(2). It should be noticed that the 
exercise of the power given by this section of the Code is not expressed 
to be subject to the provisions of any other statute.

Penalties and forfeitures, when no other mode is prescribed, are 
recoverable, with costs, by civil action at the suit of Ilis Majesty or 
of a private party suing for Ilis Majesty and for himself. Where no 
other provision is made, one moiety belongs to Ilis Majesty, and the 
other to the party suing. Code sec. 1038. Actions for penalties must 
be brought within two years, except it be otherwise provided. Code 
sec. 1141.

One moiety goes to the person who sues in respect of the following 
offences :—

(a) Uttering Uncurrent Coin.—Sec. 567.
(b) Possession of Copper Coin Unlawfully Imported or Manufac­

tured.—Sec. 624.
(c) Unlawfully Manufacturing or Importing Copper Coin.—Sec. 

625.
(d) Attempted Illegal Importation of Copper Coin.—Sec. 626.
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(e) Persuading to Desert the Army or Navy, or Concealing a 
Deserter.—See. 82.

(/) Desisting Search Warrant for Deserter.—Sees. 83 and 657.
(g) Receiving Stolen Goods from Soldiers.—See. 438.
(/# ) Receiving Necessaries from Seamen.—Sec. 439.
(i) Cruelty to Animals.—Sec. 542.
(j) Keeping Cockpit.—See. 543.
The Governor in Council may at any time remit any fine or for­

feiture. Cotie sec. 1084.
The remission may be on terms as to the payment of costs or other­

wise ; provided that where proceedings have been instituted by private 
persons costs already incurred shall not be remitted. Code see. 1085.

Sec. 7.—Recognizances and Sureties.
A person convicted summarily of an indictable offence, or by any 

Court for any offence not punishable with death, may be required in 
addition to any other sentence to enter into his own recognizances or 
to give security to keep the peace and be of good behaviour, for a term 
not exceeding two years, and to imprisonment for not more than one 
year, pending the entry into recognizances or giving security. Code 
sec. 1058.

It is noteworthy that recognizances or sureties are alternative under 
section 1058, and that there is power to impose either in addition to, 
but not in lieu of, any other punishment, contrary in both respects to 
the provisions enacted in each of the Consolidation Acts of 1861 
(British), referred to in page 219 hereof.

A person charged before a justice with an offence punishable on 
summary conviction (under Part XV. of the Code), or with making 
threats, may, in addition to, or in lieu of, any other sentence, be 
ordered to enter into recognizances, or to give security to keep the 
peace, and be of good behaviour for a period not exceeding twelve 
months, and in default to imprisonment for not more than twelve 
months. Code sec. 748.

In this section also the power to order recognizances or security is 
alternative only.

Part XXI. of the Code treats of “Render by Sureties and Recog­
nizances.”

An application in Nova Scotia under Code sec. 1110 to discharge 
from custody a surety arrested in estreat proceedings should be made 
to the Judge presiding in criminal sittings and not to the Court 
en banc. Re Pippy, 14 Can. Cr. Cas. 305.

Sec. 8.—Probation of Offenders.

The Ticket of Leave Act, R.S.C. (1906), ch. 150, enacts that the 
Governor-General may grant to any convict in a penitentiary, gaol, or
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other public or reformatory prison a license to he at large in Canada, 
or in a specified part thereof, and may revoke such license. Sec. 2.

The conviction and sentence remain in force despite such license, 
but the convict is not liable to imprisonment by reason of his sentence 
while the license remains in force. Sec. 3.

If a holder of a license is convicted of an indictable offence his 
license is forfeited forthwith. Sec. 5.

If a holder of a license is convicted of any offence punishable on 
summary conviction the license may he revoked. Sec. 6.

The license issued under the authority of 62-63 Viet. eh. 49, and by 
which a convict while undergoing a term of imprisonment in peni­
tentiary is conditionally allowed at large, may be revoked by the 
Governor-General either with or without cause assigned.

The revocation by the Crown, without cause assigned, of such 
license works no interruption in the running of the sentence which 
shall terminate at the same time as if such license had never been 
granted. It. v. Johnson, 4 Can. Cr. Cas. 178.

If a license be revoked or forfeited the holder may he apprehended 
(sec. 7(1)) and recommitted to the place from which he was released 
by his license (sec. 7(3)), unless this be in another province, and he 
may he imprisoned where apprehended. See. 7(3).

In the event of a license being revoked or forfeited, the term to 
which the offender was originally sentenced must be served out in the 
kind of institution to which he was originally sentenced. Sec. 8.

A licensee must notify the proper officials of the place in which he 
resides of his place of residence, and whenever he is about to leave that 
place. See. 9.

Every male holder of a license must once in each month report him­
self to the Chief of Police or sheriff of the city, town, county or district 
in which such holder may be, and such report may be required to be 
made personally or by letter. See. 9(2).

Any person who cannot satisfy the Court that his delay in failing 
to notify his place of residence or to report was unavoidable, is guilty 
of an offence, and liable on summary conviction to forfeit his license, or 
to imprisonment with or without hard labour for a term not exceeding 
one year. Sec. 10.

Any holder failing whenever required to produce his license, or who 
breaks any of the other conditions of his license by any act which is not 
of itself punishable either upon indictment or summary conviction, is 
guilty of an offence, and liable upon summary conviction to imprison­
ment for three months with or without hard labour. Sec. 11.

Any peace officer may take into custody without warrant any con­
vict who is the holder of such license—

(a) Whom he reasonably suspects of having committed any offence, 
or
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(h) If it appears to such peace officer that such convict is getting 
his livelihood by dishonest means, and may take him before a justice to 
he dealt with according to law.

2. If it appears from the facts proved before the justice that there 
are reasonable grounds for believing that the convict so brought before 
him is getting his livelihood by dishonest means, such convict shall be 
guilty of an offence against this Act. and his license shall be forfeited.

3. Any convict so brought before a justice of the peace may be con­
victed of getting his livelihood by dishonest means, although he has 
been brought before the justice on some other charge, or not in the 
manner provided for in this section. Sec. 12.

Conditional It cl ease (Suspended Sentence).—Sentence may be sus­
pended in the discretion of the Court in any case in which an offender 
suffers a first conviction for an offence punishable with not more than 
two years’ imprisonment ; with the consent of counsel for the Crown 
in the prosecution, sentence may also be suspended after conviction 
for offences punishable with imprisonment for more than two years. 
Code sec. 1081.

The Court shall be satisfied that the offender has a fixed place of 
abode or regular occupation. Code see. 1082. The offender may be 
apprehended, brought before the Court or a justice, committed and 
tried for his conduct subsequent to release. Code sec. 1083.

Where a release on suspended sentence was in respect of a convic­
tion for keeping a disorderly house, the fact that the accused had again 
been brought before the same magistrate on a similar charge which, 
however, was not substantiated, does not give the magistrate jurisdic­
tion to impose the sentence which had been suspended in respect of the 
first charge. And, semble, a proceeding under sec. 1083 to bring up for 
sentence an accused person who had been released on suspended sen­
tence, can only be taken at the instance of the Crown. R. v. Siteman 
(1002), ti Can. Cr. Cas. 224.

Where the jury convicted the defendant and the verdict was re­
corded and the offender was, by order of the Court, released on bail to 
appear for judgment, it is only upon motion by the Crown that the 
recognizance of the defendant and his bail can be estreated in Ontario 
or that judgment can be moved against the offender. R. v. Young 
( 1901 ), 4 Can. Cr. Cas. 580 (Ont).

A contract by the accused to indemnify a surety against liability 
under his recognizance is illegal ; but where a deposit of money is made 
by the accused with the surety by way of indemnity, the accused can­
not recover it back. Herman v. Jeuchner, 15 Q.B.I). 561.

Where after a summary trial the accused is convicted but is 
released on suspended sentence and a recognizance is taken binding the 
accused to keep the peace and be of good behaviour, the magistrate has
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no jurisdiction to impose sentence without an information under oath 
charging a breach of the recognizance (Code sec. 1083). R. v. Siteman 
(1902), 6 Can. Cr. Cas. 224 (N.S.).

Two Years* Imprisonment.—In R. v. McLennan (No. 1) (1905), 
10 Can. Cr. Cas. 1, it appears to have been considered that an offence 
“punishable with not more than two years’ imprisonment” under the 
first sub-section meant an offence so punishable before the Court or 
magistrate actually trying the charge. It is submitted that the section 
refers to the maximum penalty which the law imposes for the offence, 
although the magistrate exercising a power of summary trial may on 
account of the special jurisdiction conferred on him be restricted to 
a sentence less than two years, and that where such maximum exceeds 
two years the concurrence of the Crown counsel is necessary under sub­
sec. (2). See note 10 Can. Cr. Cas. 10-13.

“Court.”—The “Court” in sec. 1081 means, unless the context 
otherwise requires, any superior Court of criminal jurisdiction, any 
Judge or Court exercising the “speedy trials” jurisdiction and any 
magistrate exercising the “summary trials” jurisdiction. Code sec. 
1026.

Juvéniles.—There is also the power under the “juvenile offenders” 
clauses (Code secs. 800-821 ), to dismiss the accused if the justices upon 
the hearing of a case against a juvenile offender under sixteen years of 
age, consider it inexpedient to inflict any punishment. Code sec. 813.

Costs.—Where the person convicted upon a summary trial is re­
leased upon suspended sentence and is directed to pay the informant’s 
costs, such costs are payable forthwith unless otherwise ordered. The 
power under this section to award such costs to be paid “within such 
period and by such instalments as the Court directs” does not make it 
necessary to divide the costs into instalments. R. v. McLellan (No. 1) 
(1905), 10 Can. Cr. Cas. 1.

Crevions Conviction.—The proper time for taking evidence of a 
previous conviction to exclude a magistrate’s jurisdiction to release on 
suspended sentence is after the finding of guilty on the present charge 
and not do ing the hearing of the charge. If the Crown does not 
adduce evidence of a previous conviction, the magistrate may, on his 
own initiative, call for the records under his own control and custody 
and hold an enquiry upon the question whether the defendant had been 
previously convicted before him and on the questions of identity, age 
and antecedents of the defendant for the purpose of considering the 
appropriate punishment or a release on suspended sentence where the 
latter is permissible. Semble, if the magistrate recollects that the 
person convicted before him was previously convicted before him he 
should proceed with such an enquiry, although the Crown counsel was 
content to allow the accused to go on suspended sentence. The King v. 
Bonnevie, 10 Can. Cr. Cas. 376.
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Sec. 9.—Punishment of Juvenile Offenders.
The Prisons and Reformatories Act, R.S.C. (1906) eh. 148, provides 

for the separation, before trial, while in custody, of young persons 
apparently under sixteen years from older persons in custody, and 
from all persons undergoing imprisonment.

By section 29 it is provided that offenders whose age does not exceed 
sixteen years, who are convicted summarily or otherwise, of an offence 
punishable by imprisonment for not more than five years, may be 
sentenced to imprisonment in any reformatory prison in the province 
in which the conviction takes place, provided that the sentence may in 
no case be less than two or more than five years. The prisoners in 
reformatories (whether sentenced to hard labour or otherwise) are 
liable to perform labour.

Ontario.—Part 2 of the last named Act applies to the Province of 
Ontario only. It is provided that any boy apparently under sixteen 
convicted of an offence punishable by imprisonment for a period of 
three months or longer (but not exceeding five years), may be sen­
tenced to imprisonment in a certified industrial school, for a fixed term, 
and also to be kept there for an indefinite term, provided that the 
whole period of detention shall not exceed five years. Sec. 49.

it is further provided that if a boy apparently under sixteen years 
has been sentenced anti committed to the common gaol for a period not 
less than fourteen days, a Judge of a superior or county Court may 
sentence such boy to be sent forthwith or at the expiration of his term 
in gaol to a certified industrial school for an indefinite term, not 
exceeding five years from the commencement of his imprisonment in 
the common gaol. Sec. 50.

Boys of thirteen years of age or under may be transferred from a 
reformatory or common gaol to a certified industrial school, by warrant 
of the Governor-General (with the consent of the Provincial Secre­
tary). This applies whether the boy has been tried summarily or 
otherwise. Sec. 51.

Any boy of thirteen or under convicted either summarily or other­
wise of an offence punishable by imprisonment may be sentenced to 
imprisonment in an industrial school for not more than five years, nor 
less than two years, provided that he cannot be detained beyond the 
age of seventeen years. Sec. 52.

Every boy sentenced or transferred to a certified industrial school 
shall he detained there until the end of his fixed term (unless sooner 
discharged by lawful authority), and (subject to the laws and regula­
tions) for a period not to exceed five years from the commencement of 
his imprisonment. Sec. 53.

Any girl who at the time of her trial appears to the Court to be 
under the age of fourteen years, and who is convicted of any offence
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for which a sentence of imprisonment for a term of one month or 
longer, but less than five years, may be imposed upon an adult con­
victed of the like offence, may be sentenced to the Industrial Refuge 
for Girls of Ontario, for such fixed term as the Court thinks fit, not 
being greater than the term of imprisonment which could be imposed 
upon an adult for the like offence, and may be further sentenced to an 
indefinite fixed term, provided that the whole term of confinement in 
the Industrial Refuge shall not exceed five years from the commence­
ment of her imprisonment. Sec. 62.

Any girl apparently under the age of fourteen years who is con­
victed of an offence punishable by law on summary conviction, and 
sentenced and committed to any common gaol, for a term not less than 
fourteen days, may be sentenced by a Judge of a superior or county 
Court to be sent forthwith or at the end of her term in such gaol to the 
Industrial Refuge for Girls of Ontario, to be detained for an indefinite 
period, not exceeding in the whole five years from the commencement 
of her imprisonment in the common gaol. Sec. 63.

A boy in the industrial school, or a girl in the Industrial Refuge 
for Girls, may he bound an apprentice to an approved person, lor a 
term not to extend beyond five years from the commencement of his or 
her imprisonment ; and thereupon may be discharged on probation. 
Sec. 65.

Any child apparently under the age of fourteen years, convicted 
summarily or otherwise of an offence, may be committed to any home 
for destitute or neglected children or to the charge of any approved 
children’s aid society. Sec. 67.

When information or complaint is made against a boy under the 
age of twelve years, or girl under the age of thirteen years, for an 
offence punishable on summary conviction or otherwise, the Court or 
justice shall notify the executive officer of the children’s aid society, 
and may notify parents or friends. Sec. 68. After consultation 
with the officer and hearing the complaint, the Court or justice may, 
1-y order,

(a) Authorize the said officer to take the child, and, under the pro­
visions of the law of Ontario, bind the child out to some suitable person 
until the child has attained the age of twenty-one years, or any less 
age; or

(/>) Place the child out in some approved foster-home ; or 
(r) Impose a fine not exceeding ten dollars; or 
(</) Suspend sentence for a definite or for an indefinite period ; or 
(e) If the child has been found guilty of the offence charged, or is 

shewn to be wilfully wayward and unmanageable, commit the child 
In a certified industrial school, or to the Ontario Reformatory for 
Boys, or to the Refuge for Girls, as the case may be, and in such cases.,
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the report of the said officer shall he attached to the warrant of com­
mitment. Sec. 68.

Except in the case of children cared for in a shelter or temporary 
home under an Act for the Prevention of Cruelty to and the better 
Protection of Children, 56 Viet. ch. 45 (Ontario), in a municipality 
having but one children’s aid society, no Protestant may be committed 
to the care of a Roman Catholic society or placed in a Roman Catholic 
family, nor any Roman Catholic children be committed to the care of 
a Protestant society, or placed in a Protestant family, under secs. 67, 
68 and 69. See. 70.

Quebec.—Part I IT. of the Prisons and Reformatories Act, R.S.C. 
(1906) ch. 148, applies only to the Province of Quebec. Sec. 78.

Every person apparently under the age of sixteen years, convicted 
before any Court of criminal jurisdiction, or any Judge of sessions of 
the peace, recorder, district or police magistrate, of any offence for 
which he would be liable to imprisonment, may be sentenced to be 
detained in a certified reformatory school for a term not less than two, 
nor more than five years, or to be first imprisoned in a common gaol 
for not more than three months, and thereafter to be sent to a certified 
reformatory school to be detained for not less than two. and not more 
than five years. Sec. 79.

An offender detained in a reformatory under summary conviction 
may be discharged by the Lieutenant-Governor. Sec. 80.

Persons apparently under the age of sixteen years arrested on a 
charge of having committed any offence not capital, shall not, while 
awaiting trial, be detained in the common gaol, but in a certified 
reformatory school if there be any within three miles of such gaol, and 
if there be more than one such school within such distance, the person 
detained shall he placed in that school conducted most nearly in 
accordance with the religious belief to which his parents belong, or in 
which he has been educated. See. 81.

Every offender detained in a certified reformatory school who 
wilfully neglects and refuses to conform to the rules thereof shall be 
imprisoned with hard labour for a term not exceeding three months, 
on summary conviction before a justice of the peace, and at the 
end of such term of imprisonment, he shall be brought back to the 
reformatory school to be detained for the portion of the term to which 
he was originally sentenced which remained unexpired at the time 
he was sent to the prison. Sec. 82.

(Note.—The four last preceding sections seem to apply to both 
males and females, though they occur in Part III. of the statute under 
the sub-title “Reformatory Schools for Boys.”)

Nova Scotia.—Part IV. of the aforesaid Act applies only to the 
Province of Nova Scotia. Sec. 89.
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A Protestant boy apparently under the age of sixteen years con­
victed of an offence punishable by imprisonment may be sentenced to 
the Halifax Industrial School, for a term not more than five or less 
than one year. Sec. 90 (amended in 1908). Such boy must be 
instructed in reading, writing and arithmetic, and in one of the trades 
or occupations taught in the school. Sec. 92.

A Roman Catholic boy apparently under the age of sixteen years 
convicted of an offence punishable by imprisonment may be sentenced 
to the St. Patrick’s Home at Halifax, for a term not exceeding five or 
less than one year. Sec. 93 (amended in 1908). Such boy must be 
instructed in reading, writing and arithmetic, and in one of the trades 
or occupations taught in the home. Sec. 96.

A boy sentenced to be detained in the home may be licensed to be at 
large in the province, or in such part thereof as the license may 
specify. See. 97.

A hoy upon contravention of any of the conditions of his license 
may be remitted to the home to serve tin* remainder of his original 
sentence, with such additional term, not exceeding one year, as may 
seem proper. See. 97(4).

Any Roman Catholic girl apparently under the age of eighteen 
years convicted of an offence punishable by imprisonment may he 
sentenced to the Good Shepherd Industrial Refuge, for a term not 
exceeding five or less than two years (sec. 105), with the written con­
sent of the Superintendent of the Refuge, and after provision has been 
made by the municipality within which the conviction has taken place 
for the support of the girl so sentenced (sec. 106), and each girl sen­
tenced and detained must be instructed in reading, writing and 
arithmetic, and in one of the trades or occupations taught in the 
Refuge. Sec. 107.

Girls so sentenced may be apprenticed to approved Roman Catholic 
persons for a term not exceeding five years from the commencement of 
the girl’s imprisonment, and upon such apprenticeship taking place 
the girl shall be discharged from the Refuge on probation. See. 108.

A girl sentenced to be detained in a Refuge may he licensed to be 
at large in the province or in any specified part thereof, and upon con­
travention of the conditions of the license may be remitted to the 
Refuge to serve the remainder of her original sentence, with such addi­
tional term as may seem proper, not exceeding one year. Sec. 112.

•Vetr Iirunsu'ick.—Part V. of the above mentioned Act applies only 
to the Province of New Brunswick.

Boys apparently under the age of sixteen years may be sentenced 
to the Industrial Home for Boys for fixed and for indefinite terms, 
the whole period not to exceed five years. See. 116. There are pro­
visions for the transfer of hoys under sixteen from the common
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jails to the home (sec. 117), and from Dorchester Penitentiary (sec. 
125) ; for the apprenticeship of boys (sec. 121) ; for their discharge 
absolutely or on probation (sec. 123), and for their recommittal. 
Bee. IK

Imprisonment of Females.
There is no general statutory provision for the imprisonment of 

females, except for the separation from male prisoners in peniten­
tiaries, but special and varying provisions are made concerning them 
in respect of certain provinces by the Prisons and Reformatories Act, 
R.S.C. (1906) eh. 148.

In Ontario a female, convicted of an offence punishable by impri­
sonment in the common gaol for two months or more, may be sentenced 
to the Andrew Mercer Reformatory for Females (see. 55), or if con­
fined to the common gaol, may be transferred to the Reformatory. 
Sec. 56. A female convicted of being a loose, idle or disorderly, or 
vagrant person, under see. 239 of the Code, or under Part XVI. of 
the Code (Summary Trial for Indictable Offences), may be sentenced 
to the Reformatory, for any term less than two years, without a fine 
if the term be more than six months, in substitution for the punish­
ments otherwise provided. Sec. 57. Females senteneed to imprison­
ment in common gaols, or confined therein, by a police magistrate of a 
city, may be committed or transferred to a House of Refuge for 
Females (sec. 71), and may be transferred to a House of Refuge. 
See. 72.

In Nova Scotia, every Roman Catholic female above the age of 
sixteen years, convicted of an offence punishable by imprisonment in 
a city prison or common gaol for two months or more, may be sentenced 
to extended or substituted imprisonment in the Good Shepherd Re­
formatory at Halifax, if under the age of twenty-one years until she 
become twenty-one, or for not less than two, or more than four years ; 
if twenty-one years or upward, for not less than one, or more than 
two years. See. 98. A female aged more than sixteen, confined in a 
city prison or common gaol may be transferred to the Reformatory. 
See. 99. A female Roman Catholic, convicted of being a loose, idle 
or disorderly person, or vagrant, or summarily for an indictable 
offence, under Part XVI. of the Code, may be sentenced to the Re­
formatory for a term less than two years, in substitution for the pun­
ishments otherwise provided for. Sec. 100. Persons in the Reforma­
tory may be transferred to a city prison or common gaol. See. 103.

In New Brunswick, every Roman Catholic girl, convicted of certain 
specified offences, may be sentenced to the Good Shepherd Reforma­
tory for a term lcyss than two years. Secs. 127, 128.

Trial of Juvenile Offenders.—The trial of persons apparently 
under the age of sixteen years must take place without publicity, and 
separate from the trials of other accused persons. Code sec. 644.
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The trial of offenders whose age does not. apparently, exceed six­
teen years, for indictable offences, is provided for by Part XVII. of the 
Code, secs. 800-821. This part does not apply in British Columbia or 
Prince Edward Island to any offence punishable by imprisonment for 
two years and upwards. Code see. 801.

A person whose age does not, in the opinion of the justice before 
whom he is brought, exceed sixteen years of age, shall upon conviction 
before two justices of theft, or an offence punishable as theft, be com­
mitted to imprisonment in the common gaol or other place of confine­
ment, with or without hard labour, for a term not exceeding three 
months, or shall pay a fine not exceeding twenty dollars, as the jus­
tices may adjudge. Code sec. 802.

The jurisdiction to try, and to sentence a juvenile for any offence 
within sec. 802, is given irrespective of the value of the thing stolen. 
Under this Part of the Code, however, which relates wholly to juvenile 
offenders, he has the right to elect to be tried by a jury, and, in that 
event, he could not be tried summarily.

The power of determining the age or apparent age of the accused is 
given exclusively to the justice; and a conviction will not be held Imd 
for the omission to state that the accused is under the age of sixteen 
years. R. v. Quinn (1900), 30 Can. Law Jour. 044 (N.S.).

If the charge be of an offence over which, if the offence charged be 
true in fact, the magistrate has jurisdiction, the magistrate’s juris­
diction cannot be made to depend upon the truth or falsehood of the 
facts, or upon the evidence being sufficient or insufficient to establish 
the corpus delicti brought under investigation. Cave v. Mountain, 1 
M. & 6. 257. And on a habeas corpus to which a proper commitment 
in execution is returned, the Court never enters into the question 
whether the magistrate has drawn the right conclusion from the evi­
dence, when there was evidence. R. v. Munro (1864), 24 U.C.Q.B. 44.

Part XVII. of the Code does not enable two or more justices in 
Ontario to sentence to imprisonment in a reformatory in that pro­
vince. Code see. 803. Nor does Part XVI. prevent the summary con­
viction of offenders liable under other Parts of the Code. Code 
sec. 804.

Juvenile Courts.—An Act respecting Juvenile Delinquents, 7 & 8 
Edw. VII. ch. 40, was assented to 20th July, 1908. It goes into force 
in any province, city, town or other part of a province on proclamation 
in the Canada Gazette (see. 36). It provides for the trial of persons 
under sixteen years of age by Juvenile Courts specially authorized. 
Where such a Court exists it has exclusive jurisdiction in delinquency, 
except where, in the ease of children apparently over fourteen years, 
the Juvenile Court orders that the accused shall be tried by indictment 
(secs. 4 and 7). Trials are summary. Sec. 5.
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Sec. 13.—Punishments.
General Rules as to Punishments.—No person shall be deemed 

guilty or liable to punishment until duly convicted. Code sec. 1027.
Everyone who is convicted of any offence not punishable with 

death, shall he punished in the manner, if any. prescribed by the 
statute especially relating to such offence. Code sec. 1051.

Felonies and Misdemeanours.—The distinction between felony and 
misdemeanour is abolished, and proceedings in respect of all indictable 
offences, except so far as they are herein varied, shall he conducted in 
the same manner. Code sec. 14.

Larceny after Previous Conviction.—See the following Code sec­
tion : Stealing dogs, etc., sec. 370; stealing trees, etc., sec. 374; stealing 
plants, etc., sec. 375(2), sec. 376(2); st< fence, etc., sec. 377; 
stealing things not otherwise provided for, sec. 386(2).

Larceny after Tiro Previous Convictions.—See the following Code 
sections: Stealing trees, etc., sec. 374; stealing plants, etc., sec. 375(2), 
sec. 376(2) ; stealing fences, etc., sec. 377 ; stealing things not otherwise 
provided for, see. 386(2).

Punishment of Principal in the Second Degree and Accessories.— 
Principals in the second degree and accessories before the fact are 
parties to the offence; there is now no distinction. Code sec. 71.

For punishment of accessories after the fact, see murder, sec. 267 ; 
indictable offences punishable by imprisonment for life or more 
than fourteen years, sec. 574; other cases, sec. 575.

Degrees of Punishment.—An offender liable to different degrees or 
kinds of punishment may be punished as the Court before which he 
is convicted may decide. Code sec. 1028.

Fine or Penalty.—When a fine or penalty may be imposed, the 
amount thereof, subject to any specially defined limitations, shall be 
in the discretion of tin* Court passing sentence. Code sec. 1020.

('urnulativc Punishment.—When an offender is convicted of more 
offences than one. before the same Court or person at the same sitting, 
or when any offender, under sentence or undergoing punishment for 
one offence is convicted of any other offence, the Court or person 
passing sentence may, on the last conviction, direct that the sentences 
passed upon the offender for his several offences shall take effect one 
after another. Code sec. 1055.

A prisoner convicted at the one time of two offences and sentenced 
on each to three months’ imprisonment without specification as to the 
terms being concurrent or otherwise, is not entitled to a discharge on 
a habeas corpus after three months’ imprisonment. There is no 
presumption that sentences passed at the one time are to he concur­
rent. Ex parte Bishop, 1 Can. Cr. Cas. 118 (N.B.).

8
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When Offence Punishable under More than One Act or Law. 
—Where an act or omission constitutes an offence, punishable on sum­
mary conviction or on indictment, under two or more Acte, or both 
under an Act and at common law, the offender shall, unless the con­
trary intention appears, he liable to he prosecuted and punished under 
either or any of such Acts, or at common law, but shall not he liable 
to be punished twice for the same offence. Code see. 15.

When a statute makes that unlawful which was lawful before, and 
appoints a specific remedy, that remedy may be pursued and no other ; 
and where an offence is not so at common law, but made an offence by 
Act of Parliament, an indictment will lie where there is a substantive 
prohibitory clause in such Act of Parliament, though there lx* after­
wards a particular provision and a particular remedy. When a new 
offence is created by an Act of Parliament, and a penalty is annexed to 
it by a separate and substantive clause, it is not necessary for the pro­
secutor to sue for the penalty, but he may proceed on the prior clause, 
on the ground of its being an indictable offence. R. v. Mason (1867), 
17 U.C.C.P. 534.
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In order to be a bar the issue in the second proceeding must be 
identical with that in the first one, although the facts may vary, and 
although the charges formulated may not be the same. R. v. King 
(1897), 1 Q.B. 214; see notes in 2 Can. Cr. Cas. 497.

Parliament ntver intended to repeal the common law, except in so 
far as the Code either expressly or by implication repeals it. So that 
if the facts stated in the indictment constitute an indictable offence 
at common law, and that offence is not dealt with in the Code, then 
unquestionably an indictment will lie at common law ; even if the 
offence has been dealt with in the Code, but merely by way of state­
ment of what is law, then both are in force. Union Colliery Co. v. 
The Queen, 4 Can. Cr. Cas. 400 (Can.), per Sedgewick, J.

The Criminal Code of 1892 was intended to make complete and 
exhaustive provision as to the subjects with which it deals, in so far 
at all events as its provisions relate to procedure. It is explicitly called 
a Code by the first section of the chapter in which it is embodied and its 
utility as a Code will be greatly impaired if it cannot be so considered. 
R. v. Snelgrove (1906), 12 Can. Cr. Cas. 189. See also the Vagliano 
Case, [1891] 1 A.C., at p. 144.

Where* a person has been acquitted by a Court of competent juris­
diction the acquittal is a bar to all further proceedings to punish him 
for the same matter, although a plea of autrefois acquit may not be 
allowed because of the different nature of the charges. The acquittal 
on the first charge became res judicata as between the Crown and the 
accused, and it was not open to the Crown to proceed on the second 
charge in which a conviction could only be had by the second jury

_
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overruling the contrary verdict of the first jury. R. v. Quinn, 10 Can. 
Cr. Cas. 412, 11 O.L.R. 242.

See. 14.—Obsolete Punishments.
Outlawry in Criminal Cases.—Code sec. 1030.
Solitary Confinement and the Pillory.—Code sec. 1031.

Sec. 15.—Civil Effects of Conviction.
Forfeiture of any chattels which have moved to or caused the death 

of any human being, in respect of such death (Code sec. 1032), and 
attainder or corruption of blood, or any forfeiture or escheat (Code 
sec. 1033) have been abolished.

Sec. 16.—Pardon or Remission of Punishment.
The Crown may extend the royal mercy to any person sentenced 

to imprisonment by virtue of any statute, although such person is 
imprisoned for non-payment of money to some other person than the 
Crown. Code sec. 1076.

The Crown may commute the sentence of death passed upon any 
person convicted of a capital offence to imprisonment in the peniten­
tiary for life, or for any term of years not less than two years, or to 
imprisonment in any gaol or other place of confinement for any period 
less than two years, with or without hard labour. Code sec. 1077.

No free pardon, nor any discharge in consequence thereof, nor any 
conditional pardon, nor the performance of the condition thereof, in 
any of the cases aforesaid, shall prevent or mitigate the punishment to 
which the offender might otherwise be lawfully sentenced on a subse­
quent conviction for any offence other than that for which the pardon 
was granted. Code sec. 1076(3).

When an offender has been convicted of an offence not punishable 
with death, and has endured the punishment adjudged, or has been 
convicted of an offence punishable with death and the sentence of 
death has been commuted, and the offender has endured the punish­
ment to which his sentence was commuted, the punishment so endured 
shall, as to the offence whereof the offender was so convicted, have the 
like effect and consequences as a pardon under the great seal. Code 
sec. 1078.

When any person convicted of any offence has paid the sum ad­
judged to be paid, together with costs, if any, under such conviction, 
or has received a remission thereof from the Crown, or has suffered the 
imprisonment awarded for non-payment thereof, or the imprisonment 
awarded in the first instance, or has been discharged from his con­
viction by the justice in any ease in which such justice may discharge
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such person, he shall he released from all further or other criminal 
proceedings for the same cause. Code sec. 1079.

ITis Majesty’s royal prerogative of mercy is not limited by the 
statutory provisions. Code sec. 1080.

No civil remedy for any act or omission shall he suspended or 
affected by reason that such act or omission amounts to a criminal 
offence. Code sec. 13.

This section (formerly section 534 of the Criminal Code, 1892), has 
been held in Quebec not to he “criminal law” legislation, but legisla­
tion dealing with civil rights and therefore ultra rires of the Federal 
Parliament. Paquet v. Lavoie (1898), 6 Can. Cr. Cas. 314, 7 Que, 
Q.B. 277.

To an action, before the Code, for assault and battery defendant 
pleaded that before action brought the plaintiff laid an information 
before a magistrate charging defendant with feloniously, etc., wound­
ing the plaintiff with intent to do him grievous bodily harm, thereby 
charging defendant with felony ; that defendant was brought before 
the magistrate and committed for trial which had not yet taken place; 
that the subject of both the civil and criminal prosecutions was the 
same, and that plaintiff’s civil right of action was suspended until the 
criminal charge was disposed of. Held, on demurrer, that the plea 
was good ; and an order was made staying the civil action in the mean­
time. Taylor v. McCulloch ( 188.')), 8 Ont. li. 309.

The former rule, excepting in the Province of Quebec, was that on 
grounds of public policy if it appeared on the trial of a civil action 
that the facts amounted to felony, the Judge was bound to stop the 
civil proceedings and nonsuit the plaintiff in order that public justice 
might first be vindicated by a criminal prosecution. Walsh v. Nattress, 
19 IT.C.C.P. 453; Livingstone v. Massey, 23 U.C.Q.B. 156; Williams v. 
Robinson, 20 U.C.C.P. 255; Pease v. McAloon, 1 Kerr (N.B.) 111. The 
civil remedy was held to be suspended until the defendant charged 
with the felony should be either acquitted or convicted thereof. Brown 
v. Dalby, 7 V.C.Q.B. 162.

' The act of pardoning is one of pure clemency and is not the exercise 
of a judicial power; it is purely and essentially the exercise of a royal 
prerogative which is exercised by the Sovereign himself or in his 
dominions beyond the seas by his representative under a special dele­
gation of power. This delegation, in the case of the Governor-General, 
is contained in the royal instruction, but if the King saw fit a delega­
tion of this power could he given to any Lieutenant-Governor for 
matters under the legislative jurisdiction of his province. Todd’s Par­
liamentary Government in British Colonies, page 254.

The prerogative of mercy is simply the exercise of a discretion on 
the part of the Sovereign to dispense with or to modify the punish­
ments which the criminal or penal law require to be inflicted.
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It is exercised by commutation or by a free or conditional pardon. 
Ex parte Armitage, 5 Can. Cr. Cas. 345.

Letters patent containing permanent instructions for the exercise 
of the duties and powers of the Governor-General of Canada were 
issued on the 5th October, 1878. These letters patent specially 
authorize and empower the Governor-General for the time being, in 
the name and on behalf of the Sovereign, to grant to any offender con­
victed of any crime in any Court, or before any Judge, justice or 
magistrate within the Dominion a pardon should he see occasion, or a 
respite of the execution of the sentence of any such offender, for such 
period as he may see tit, and to remit any fines, penalties or forfei­
tures which may become due or payable to the Crown, provided that 
the Governor-General should not pardon or reprieve any such offender 
without first receiving in capital cases the advice of the Privy Council 
and in other cases the advice of one at least of his ministers. The 
royal mercy may he extended to a person who is imprisoned for the 
non-payment of a penalty which belongs to a person other than the 
Crown. This rule was established by see. 125 of the statute 32-33 Viet, 
eh. 29, the provision is reproduced in sec. 1070 of the Code. Ex parte 
Armitage, 5 Can. Cr. Cas. 345.

The power of commuting and remitting sentences for offences 
against the laws of the Province of Ontario, or offences over which 
the legislative authority of the province extends, which by the terms of 
the Act 51 Viet. ch. 5 (Ont.) is included in the powers which were 
vested in or exercisable by the Governors or Lieutenant-Governors 
of the several provinces before Confederation, and which are now 
by that act vested in and exercisable by the Lieutenant-Governor of 
this province, does not affect offences against criminal laws which are 
the subject of Dominion legislation, hut refers only to offences within 
the jurisdiction of the Provincial Legislature, and in that sense the 
Ontario statute is intra vires the provincial legislation. Attorney- 
General for Canada v. Attorney-General for Ontario, 19 Ont. App. 
31, 23 8.C.R. 458. See note 5 Can. Cr. Cas. 354.

Pines imposed under the Montreal City Charter belong to the 
Crown as represented by the Governor of the Province of Quebec and 
of the City of Montreal, and the city has no power to remit the same. 
Semble, the pardoning power is an exercise of the royal prerogative 
and unless a statute expressly limits such prerogative the same is to be 
exercised by the Sovereign or his representative (in Canada by the 
Governor-General ) acting under a special delegation of power from 
the Sovereign, and the remission of a penalty under a provincial 
statute for default in payment whereof the accused is undergoing 
imprisonment is an exercise of the pardoning power. R. v. Armitage, 
5 Can. Cr. Cas. 345.
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In the matter of pardons of convicts in the penitentiaries, gaols, 
prisons and reformatories, the application for clemency should be pre­
pared in the form of a petition addressed to His Excellency the 
Governor-General, stating the age and name of the prisoner or con­
vict, the name of the Judge or magistrate who tried or sentenced 
him, crime committed and date of sentence, term of imprisonment, 
where incarcerated, and reasons for seeking the clemency of the 
Crown.

This petition should be forwarded to the Secretary of State at 
Ottawa or to the Departments of Justice and signed by one or more 
persons, with any documentary evidence or letter regarding the pre­
vious character of the prisoner. The papers are subsequently laid 
with the advice of the Minister of Justice before Ilis Excellency the 
Governor-General, whose pleasure is communicated by the Secretary 
of State to the parties interested and to the warden of the penitentiary 
or keeper of the gaol, as the case may he.

In case of death sentence the Judge, after sentencing the prisoner, 
forwards, under sec. 1063 of the Code, a copy of the evidence, and his 
report to the Secretary of the State. Any application for the commu­
tation of the sentence should he addressed to Ilis Excellency the 
Governor-General in Council through the Secretary of State, in the 
form of a petition setting forth reasons for such application. This 
application is referred to the Minister of Justice and is submitted by 
him, with his recommendation to the Governor-General in Council, 
whose pleasure is communicated to the interested parties by the Secre­
tary of State.
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BOOK THE SECOND.

OF OFFENCES RELATINO TO THE LAW OF NATIONS.

CHAPTER THE FIRST.

OF PIRACY.

Sect. T. Of Piracy JURE GENTIUM.

It is necessary to distinguish between piracy jure gentium (or as it is 
sometimes styled, piracy at common law) (a) and the forms of piracy 
created by municipal legislation (b). * Piracy jure gentium1 is only 
a sea term for robbery, piracy being a robbery within the jurisdiction of 
the Admiralty (r). ... If the mariners of any ship shall violently 

sscss the master, and shall afterwards carry away the ship or any of
(a) In the 6th edition of this work (Vol. i. 

p.200 n), it won said that1 a fallacy seem* to 
run through some of our books in saying 
that piracy was not felony at common law. 
This arose from such expressions as that it 
was a crime of which the common law did 
not take notice or cognisance, i.e. which 
was not triable by jury, the common-law 
mode of trial. See 2 Hale. 18, 1172. 1
Hale, 355. Lord Coke says it was felony, 
Co. Litt. 391a. 3 Co. Inst. 112. 13 Co.
Hep. 61. In 40 Ass. I'l. 25, p. 245, a ease of 
piracy is mentioned where a Norman cap­
tain was attainted of felony ami hanged. 
See this ease stated 3 Co. Inst. 21, and 
1 Hale, 101).' C. S. (!. This opinion was 
stated by the late Sir It. S. Wright to be 
inaccurate (see Pari. Pap. 1878, H. L. 178, 
Report on Piracy Statutes). Piracy is 
distinguished from felony in 7 & 8 (ico. IV. 
e. 28, ss. 1, 2, 3.

Am brio

In the United Static the law relating to 
Piracy is contained in Acts of Congress. 
U. S. Statt. ltev. ss. 5368 5375. Robbery 
on the high seas is piracy both by the laws 
of nations and by the Acts of Congress. 
U. S. «>. Furlong, 5 Wheat. 164. As to 
mutiny on board ship, see U. S. »>. Sharp,
1 Peters, C. C. 122 ; U. S. v. Rladen, ibid. 
213; U. S. v. (Jardiner, 5 Mason, 402; 
U. S. r. Kelly, 4 Wash. C. C. 628. As to 
running away with a ship, see U. S. »•. 
Haskell, 4 Wash. C. ('. 402. Robbery on 
the high seas directed against all mankind

(b) The enactments still unrepealed re­
lating to piracy are : 1536, 28 Hen. VIII. 
e. 15 (post, p. 257) ; 1670-1, 22 & 23 Car. 11. 
c. 11 (post, p. 26») ; 1608, 11 Will. III. c. 7 
(post, p. 25») ; 1717, 4 (leo. I. c. II, s. 7 
(post, p. 260); 1720. 8 (leo. I. c. 24 (jtosf, 
p. 260) ; 1744, 18 (leo. I I.e. 30 (post, p. 263); 
1772, 12 (leo. III. c. 20 (virt. rep. as to 
England and Ireland by Acts of 1827 and 
1828) ; 1824, 5 (leo. IV. e. 113. s. » (post. 
p. 271);» 1827, 7 & 8 (leo. IV. c. 28, as. I. 
2, 3(E) ;■ 1828, » (leo. IV. c. 54, ss. 7. 8(1); 
1837. 7 Will. IV. & 1 Viet. e. 88, ss. 2 4 ; 
1842. 5 & 6 Viet. e. 28. s. 16(1); 184», 12 
& 13 Viet. c. $Mi (/ms/, p. 26») ; 1850, 13 
& 14 Viet c. 26 (post, p. 264) ; 1860. 
23 Sl 24 Viet. ee. 88. 122 (post, p. 26») ; 1878. 
41 & 42 Viet. c. 73, s. 6 (post, p. 268) ; I860, 
63 &• 54 Viet. c. 27. s. 2 (/tost, p. 26»).

(r) i.e. committing on the sea acts of 
robbery and depredation which if com-

is piracy jure gentium. U. 8. r. Smith, 
5 Wheat. (U. S.), 153, 161 ; but under the 
statutes relating to this offence, persons 
(Southern States rebels) were held guilty of 
piracy who planned and carried out attacks 
on American vessels oidy. Sec the case of 
the Savannah Pi ratty. U. S. V. Raker, 6 
Rlatchf. (U. S.), 0. U. S. Statt. Rev. s. 
5372 ; and U. S. v. Palmer, 3 Wheat. ( V. S.) 
610 ; Klintock'scase, 5 Wheat. (II. 8.), 144, 
184 ; the ‘ Malek Adhel,’ 2 How. (U. 8.), 
21»: the ‘ Ambrose Light ' [ 1885], 26 Fed. 
Rep. 408.

6
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the goods with a felonious intention in any place where the Lord Admiral 
hath jurisdiction, this is robbery and piracy’(d). It is equally piracy 
jure gentium if the passengers do such acts as would make the mariners 
pirates (e).

An act is not cognisable as piracy jure gentium if done as an act of 
war (animo belligerendi), and under the authority of a prince or state : 
but depredating on the high seas without such authority is piracy, even 
if the motive is not plunder, if the act was done wilfully and without legal 
authority or lawful excuse. The American view developed during the 
Civil War appears to deprive a community in rebellion of the right to 
commit belligerent acts upon the sea against the state from which it has 
rebelled, unless the rebellious state has received recognition of belligerent 
rights from some sovereign power (/). The accepted distinction between 
belligerency and piracy is the recognition of the existence of a regularly 
organised de facto government. Such recognition is regarded as an 
executive, and not as a judicial question (</).

In Republic of Holivia v. Mutual Indemnity Marine Insurance Co. (//), 
Pick ford, J., accepted as the popular or business meaning of piracy the 
definition of the late Mr. Hall (i) : * Though the absence of competent 
authority is the test of piracy, its essence consists in the pursuit of 
private, as contrasted with public, ends. Primarily the pirate is a man 
who satisfies his personal greed or his personal vengeance by robbery or 
murder in places beyond the jurisdiction of a State. The man who 
acts with a object may do like acts to a certain extent, but his
moral attitude is different, and the acts themselves will be kept within 
well-marked bounds. He is not only not the enemy of the human race, 
but he is the enemy solely of a particular State.’ The learned judge 
continued : ‘ Several, but not all, of the definitions cited in the note on 
p. 260 of the same work bear out that idea. There is another passage 
in Hall, at p. 262, which throws some light upon the matter. Speaking 
of depredations committed at sea upon the public or private vessels of a 
state, or descents upon its territory from the sea by persons not acting 
under the authority of any politically organised community, notwith­
standing that the objects of such persons may be professedly political, 
Hall said that such acts were piratical within the meaning of the term 
in international law, but he went on to say this:—“Sometimes they are

milled on land would have amounted to 
felony. 1 Hawk. c. 37, s. 4. 2 Hast, 1\ C. 
77H. Mason's Case, 4 ill. Com. 72. Others 
regard it as the same offence as robbery on 
land. Archb. Viet. Acts, 72. 2 Hale, 3(19. 
I Hale, 354. Coke, 3 Inst. 113, calls a pirate 
a ‘ robber on the sea.’ Piracy is a mari­
time offence, and cannot be committed on 
a river, however large, far within the 
boundaries of a State. Republic of Boli­
via v. Oriental Indemnity Insurance Co.,

(d) R. v. Dawson, 13 St. Tr. 454, approved 
Att.-l!en. of Hong Kong r. Kwok a-Sing, 
L R. 5 P.C. 1(19, 199. Cf. V. S. r. Tully, 
I • bill. (U. S247. story. .1.

(0 L. R. 5 P.C. 200.

(/) See the * Ambrose Light ’ [1885], 25 
Fed. Rep. 408, where the authorities and 
juristic opinions arc collected and discussed. 
In that case a brigantine commissioned by 
rebels as a Colombian vessel of war was 
seized by a United States warship and 
brought in for condemnation as prize under 
the law of nations as piratical. There was 
not at the time any recognition of belli­
gerency or of an existing state of war in 
Colombia. Held that the seizure was 
technically authorised by the law of nations.

(7) Ibid. p. 431.
(A) [1909| 1 K.B. 785, 791. accepted 

by the C.A., ibid. p. 79(1.
(i) Int. Law (5tii ed.), 259.

22
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Piracy Jure Gentium.

wholly political in their objects and arc directed solely against a particular 
state, with careful avoidance of depredation or attack upon the persons 
or property of the subjects of other states. In such cases, though the 
acts done are piratical with reference to the state attacked, they are for 
practical purposes not piratical with reference to other states, because 
they neither interfere with nor menace the safety of those states, nor 
the general good order of the seas. It will be seen presently that tIn­
difference between piracy of this kind and piracy in its coarser forms has 
a bearing upon usage with respect to the exercise of jurisdiction.” ’

The question involved in the case was whether the seizure of a steamer 
under the Brazilian flag carrying provisions to a Bolivian garrison on a 
tributary of the Amazon, was piracy within the meaning of an insurance 
policy. The seizure was made by rebels in an outlying Bolivian district, 
who claimed to have organised themselves into the Free Republic of Acre, 
a government not recognised by any foreign power (;).

To constitute piracy jure gentium, it is not necessary that there should 
be any throwing off of the allegiance of the state to which the vessel 
belongs : but it is sufficient if there is a taking of the ship within the 
jurisdiction of the admiral from the possession or control of those who 
are lawfully entitled to it, and a carrying away of the ship or of any of 
its goods, tackle, apparel, or furniture, under circumstances which would 
have amounted to robbery if the acts had been done on land (Z). It 
is immaterial whether the piratical acts are done by mariners or 
passengers (/), or persons coming from the shore (m).

In time of peace, any act of depredation on a ship is prima facie an 
act of piracy, but in time of war between two countries, the presumption 
is that depredation by the citizens of one country upon a ship of the other 
is an act of legitimate warfare, and it is immaterial whether the act was 
done by soldiers or volunteers, and whether it was commanded by the 
State of which they were citizens, or when done ratified by it. The 
animus bellùprendi excludes the animus furandi which is an essential 
element in robbery (n).

Piracy jure gentium is justiciable in the Courts of every country (o). 
In Kngland until 1536, it was rarely, if ever, tried according to the course 
of the common law by judge and jury, but was dealt with by the admiral 
or under his jurisdiction, according to the course of the civil law (p). 
The Offences at Sea Act, 1536 (28 Hen. VIII. c. 15), after reciting ‘ where 
traitors, pirates, thieves, robbers, murtherers, and confederatours upon 
the sea many times escape unpunished because the trial of their offences 
hath heretofore been ordered judged and determined before the admiral or 
his lyeu tenant or commissary, after the course of the civil laws, . . . enacts

(j) Ah to piratical acts liy organised 
relicts, see Magellan Virâtes (1853), I Keel. 
& A im. (Spinks), 81 ; 13 & 14 Viet. c. 2tl, 
pnat, p. 2H4.

(i) It. v. Nya Abu (18841), 4 Kyshe 
(Straits Settlements), llill.

(/) Att.-tlen. for Hong Kong r. Kwok 
a-Sing, L K. f. I'.G 17», 900. V. S. r. 
Tolly [1819]* I Gad. il'. 8.)I47, Btonr, J 

(m) U. S. V. ltoss 11813], 1 Gall. (V. S.), 
l’»24. Story, .1,, seizure of a vessel in Vortu- 

VOL, I.

guesc waters by convicts from the shore.
(a) Be Tinian, ft B. A 8.640. This caw 

was an attempt to obtain extradition for 
piracy within the jurisdiction of the Vidled 
States in respect of a seizure by citizens of 
the Confederate States of a vessel (Hying 
the Federal flag) in the |tort of Matamoras

(o) Kwok a-Sing's case, ubi *up.
(p) See Select Admiralty Vlcas, Scldcn 

Soc. Vubl. Vol. 45.
8
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that ‘all treasons, felonies,robberies, murders, and confederacies, hereafter 
to be committed in or upon the sea, or in any other haven, river, creek, 
or place where the admiral or admirals have, or pretend to have, power, 
authority, or jurisdiction (q), shall be enquired, heard, determined, and 

in such shires and places in the realm as shall be limited by the 
King’s commission or commissions, to be directed for the same in like 
form and condition as if any such offence or offences had been done in or 
upon the land : and such commissions shall be had under the King’s Great 
Seal directed to the admiral or admirals and his or their lieutenant deputy 
or deputies, and to three or four such other substantial persons as shall be 
named or appointed by the Lord Chancellor of England, for the time 
being, from time to time, and as often as need shall require, to hear and 
determine such offences after the common course of the laws of this 
land, used for treasons felonies robberies murders and confederacies of 
the same done and committed upon the land within this realm ’ (r).

This statute, though it provides for the trial of piracy according to the 
course of the common law, and for capital punishment, does not change 
the nature of the offence (.«), nor in terms make it felony (/). It does not 
extend to offences made piracy by statute, unless the Act so provides (u).

In 1693, the Lords of the Council resolved to try Golding and others (v) 
for piracy, in respect of the depredations by privateers acting under 
commissions from James II. The King’s advocate (Oldish) gave his 
opinion that they were not pirates, and was called before the Council 
to support that opinion, which he based on the views—(a) That James II., 
though he had lost his crown, had not lost his right ; (b) that in the face 
of commissions de facto granted by James II. there could be no piracy. 
Oldish was removed from oflice, and the alleged pirates were tried and 
convicted by his successor, and some, if not all, were executed (w).

In 1696, several mariners on board a ship lying near Coruna seized 
the captain, he not agreeing with them ; and having put him on shore, 
carried away the ship, and afterwards committed several piracies. This 
force upon the captain, and the carrying away the ship, which was 
explained by the use of it afterwards, was adjudged piracy (x). But in 
1722, where the master of a vessel loaded goods on board at Rotterdam

(q) As to Admiralty jurisdiction, see 
anlr, p. 31.

(r) S. 2 deals with indictment, trial 
and punishment. S. 3 took away benefit of 
clergy and sanctuary. S. 6 deals with 
commissions for trial within the Cinque 
Ports. .S, 4 is a proviso legalising under 
conditions the taking of provisions or 
ship’s stores in case of necessity if paid for 
in cash or by sufficient bill obligatory.

(s) See Dole v. New England Mutual 
Marine Ins. Co. [1804], 2 Clifford (U. S.), 
304, 410, Clifford, J.

(<) It was accordingly held that a pardon 
for nil felonies did not extend to pirates. 
1 Hawk. e. 37, e. 13. 3 Co. Inst. 112. 
Co. Lit. 301. Moore (K.lt.) 740. In 2 
East, V. C. 700, it is said that the offence 
diil not extend to corruption of blood, at 
least where the conviction is before the Ad­
miralty jurisdiction ; though the contrary

was held by great authority upon attainder 
before commissioners, under the statute of
Hen. Vlll.

(«) R. & R. 5. note (a).
(«•) R. p. Golding, 12 St. Tr. 1200.
(«•) In R. r. Kidd 117UI1. 14 St. Tr. 147, 

a trial for piracy. Captain Kidd had a 
commission to take ships and goods of the 
French and to destroy pirates. But posses­
sion of the commission was held no excuse 
for a piratical attack on the Mocha fleet in 
the Indian Ocean, vessels sailing undci 
English, Dutch and Arab colours (/.c., p. 
215). For a trial under Scots Law for 
piracy, sen Green’s case [17051, 14 St. Tr. 
1190. This case was one of the contribu­
tory causes to the making of the Treaty of 
Union with Scotland.

(x) R. v. May [1090], MS. Tracy, 77 ; 
2 East, P.C. 790.

9



250K IL

after 
reek, 
Dwer, 

and 
the 
lik*1 

in or 
Ircat. 
iputy 
all be 
time 

r and 
f this 
iea of

to the 
change

lert («). 

îers (v) 
under 

tvc his 
Council 
nés II., 
he face 
piracy, 
cd ami 
)•
seized 

l shore.
. This
ich was 
But in 

tterdam
attainder 
statute of

Fracy, 77

chap, i ] Piracy by Mnnwi/tal Law.
consigned to Malaga, which he caused to be insured, and after he had 
run the goods on shore in England the ship was burned, when he protested 
both the ship and cargo as burned, with intent to defraud the. owner and 
insurers ; the judges of the common law, who assisted the judges of the 
Admiralty, directed an acquittal upon an indictment for piracy and steal­
ing the goods ; because being only a breach of trust and no felony, it 
could not be piracy to convert the goods in a fraudulent manner until 
the special trust was determined (//).

Shut. II.—Piracy by Municipal Law.

Duty to resist Pirates.—By an Act of 1670 (22 & 23 Car. II. c. 11) 
penalties are imposed on the master of a ship, who, without fighting, 
yields up to Turkish vessels, or pirates, or sea rovers, goods or merchandise 
laden on board English ships of 200 tons or upwards, and mounted with 
sixteen or more guns (sect. 1), or English ships of less tonnage or guns (sect. 3). 
There is a provision in favour of the master if forced to yield up his ship by 
the disobedience of the crew, testified by their laying violent hands on him 
(sect. 7). Mariners or inferior officers in such laden vessels who decline or 
refuse to fight or defend their ships arc to forfeit their wages and goods 
in the ship, and to suffer imprisonment for not more than six months with 
hard labour (sect. 0). The Act also contains provisions for compensating 
officers or seamen wounded in defence of such ship (sect. 9), and for prize- 
money if the attacking vessel is taken (sect. 10) (z).

An Act of 1698 (11 Will. III. c. 7) enacts (sect. 7) (</) that ‘ if any of His 
Majesty's natural-born subjects, or denizens of this kingdom shall commit 
any piracy or robbery or any act of hostility against other His Majesty’s 
subjects upon the sea under colour of any commission from any foreign 
prince or state, or pretence of authority from any person whatsoever 
such offender and offenders shall be deemed adjudged and taken to be. 
pirates, felons, and robbers ; and they and every one of them being duly 
convicted thereof, according to that Act, or the Offences at Sea Act, 1536. 
shall suffer such pains . . . as pirates, &c., upon the seas ought to suffer * (/>). 
This Act seems to have been consequent on the case of K. v. Vaughan (c).

By sect. 8 (d), ‘ If any commander or master of any ship, or any seaman 
or mariner, shall, in any place where the admiral hath jurisdiction, betray 
his trust, and turn pirate, enemy, or rebel, and piratieally and feloniously 
run away with his or their ship or ships, or any barge, boat, ordnance, 
ammunition, goods, or merchandises ; or yield them up voluntarily to 
any pirate ; or shall bring any seducing messages from any pirate, enemy, 
or rebel ; or consult, combine, or confederate with, or attempt or 
endeavour to corrupt any commander, master, officer, or mariner, to yield

(y) Mason’s case [1722], 8 Mod. 74; 2 
East, P.C. 790.

(:) This Act was aimed at the sea-rovers 
issuing from the ports of Algiers and 
Morocco. Their depredat ions were checked 
by the British occupation of Gibraltar. 
This Act is unrepealed.

(n) S. 8 in the common printed editions. 
(6) For present punishment sec post, 

p. 200.

(r) [1660) 13 St. Tr. 485, a trial for 
treason on the high seas (see 28 Hen. VIII. 
c. 15, ante, p. 257), under a commission from 
the King of France, set out l.c., p. 530, which 
excused V. from piracy but not from 
treason (l.c., p. 503). Under the Act of 
1098, two witnesses are not needed as in 
most treasons.

(d) S. 9 in the common printed editions.

s 2
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up or run away with any ship, goods, or merchandises, or turn pirate, or 
go over to pirates ; or if any person shall lay violent hands on his com­
mander, whereby to hinder him from fighting in defence of his ship, and 
goods committed to his trust (e), or that (sic) shall confine his master, 
or make or endeavour to make a revolt in the ship, shall be adjudged, 
deemed, and taken to be a pirate, felon, and robber, and being convicted 
thereof according to the direction of this Act, shall suffer ... as pirates, 
felons, and robbers upon the seas ought to suffer ’ (/).

In an indictment for confining a captain of a ship, ‘ constructive ' 
confinement will satisfy the requirements of the statute, and this will 
be supported by evidence that, although no force was used, the captain 
was restrained by the presence and gestures of the prisoners, and deprived 
of his lawful command, and compelled to remain in certain parts of the 
vessel («/).

Making or endeavouring to make a revolt, with a view to procure a 
redress of what the prisoners thought grievances, and without any intent 
to run away with the ship, or to commit any act of piracy, was held to be 
an offence within sect. 8 (h).

Where one count charged the prisoners with making, and another 
with endeavouring to make a revolt in a ship, it appeared that great 
complaints had been made by the sailors in the course of the voyage 
about the provisions and the great heat of the cabin where the men had 
to sleep, which on account of the tire for cooking, &c., being close to it, 
was unsupportable in the warm latitudes. The prisoner M. refused to go 
on duty. consequence ordered the crew to put M. in irons,
but instead of obeying him they walked away forward. The prisoner 
S. had the same morning refused to go to his duty, and he and one CJ. 
went towards the captain, who was endeavouring, with the assistance of 
his officers, to put M. in irons. Violent language was used by both, 
and threats uttered against the captain, and (». rushed to a boat where 
whale spears were kept, with the evident intention of seizing one of them, 
and releasing M. by force. The captain shot (1. in the act of laying hold 
of a spear. Abinger, C.B., said : ‘ By revolt I understand something 
like rebellion or resistance to lawful authority, and if the crew of a ship 
combine together to resist the captain, especially if the object be to deprive 
him of his authority altogether, it will in my opinion amount to making 
a revolt. 1 think upon the construction of this Act of Parliament that 
the resistance of one person to the authority of the captain would not be 
a revolt. Revolt means something more than the disobedience of one 
man. i think it. would be straining the evidence rather too far to say that 
the conduct of these men amounted to a revolt ; and the charge of making 
a revolt, if my construction of the Act be correct, will fall to the ground. 
The question of whether the ship was properly fitted up and found is 
not material ; for it has been decided that, although iherc be real griev­
ances to redress, yet it is not an answer to a charge of attempting to

(r) This Inst provision is similar to one 
in 22 & 23 Car. II., e. II, h. 9, repealed 
liy 9 (Jeo. IV. c. 31, ». I, so far as relates 
to any mariner laying violent hands on his 
commander.

( f ) For present punishment see jtost, 
p. 269.

(7) It- .Tones, 11 Cox, 393.
(Â) it. v. Hastings [lH2ô|, 1 Mood. 82.

70383^
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make a revolt. It U. ami the prisoners were united in some common 
design to prevent the captain from putting M. in irons, which on the 
evidence he had a sufficient justification in doing, and calling upon others 
of the crew to assist them in resisting the captain’s authority, then I 
think that it was an attempt to excite a revolt ’ (/).

On an indictment upon 11 Will. 111. c. 7, s. 8, it appeared that the 
prisoners were two of the mates and the others mariners of a merchant 
ship. The captain ordered a sailor to go and grease the masts, which the 
captain thought necessary to be done. The sailor peremptorily refused, 
and the captain on that ordered all hands up : he desired the mates to have 
the masts greased, which the men refused to do, and said that it was 
the duty of the boys, and that whilst there were boys on board they would 
not. The captain positively insisted, and the men as positively refused. 
He then ordered the beef for the men’s dinners to be taken below, on 
which there was a peremptory refusal to let him have it. The captain 
went down and armed himself with a cutlass, came again on deck, and 
speaking to the steward said, ‘ Take that beef below, and the first man 
who interferes, 1 will cut him down.' The steward obeyed ; the beef 
was taken down and the captain put away his cutlass, and, after staying 
on deck some time, went down, and believing he had done sufficient to 
assert his authority, he sent the beef back, and allowed the crew to have 
their dinners. After this the steward requested the captain to come on 
deck, as the men wanted to speak to him. He went on deck, was made 
prisoner, and confined in his cabin, the vessel put about, and brought to 
Plymouth by the mate and crew, and there the crew made a complaint 
against the captain. Williams, J., told the jury that in considering the 
meaning of the terms used in the statute he must tell them that confeder­
ating together and making a revolt constituted the offence charged, 
unless they were satisfied that there was some justifiable cause. The 
great question for their consideration was, whether or not there was any 
justification for this unquestionable confinement of the captain. Did, 
therefore, his conduct afford any justification for that step ? He was 
bound to tell them that, according to the authorities, a seaman was not 
justified in making a revolt in a ship, or in imprisoning his captain, by 
reason of that captain having been unjust or unreasonable; it was not 
to be allowed that seamen should take the law into their own hands, 
because the captain had issued an unjust order, or had conducted himself 
in a harassing or embarrassing manner. If the rule of law was that when­
ever the seamen considered the captain’s conduct unreasonable and rash, 
they could take charge of the ship, there would be an end to all maritime 
discipline. It was necessary, for the due maintenance of discipline, that 
mutiny and revolt, if not justifiable, should be punished as a crime in the 
merchant service as well as in the royal navy. In his opinion, in point 
of law, it was justifiable in one view only, namely, if the conduct of the 
captain had been such as to afford reasonable ground for concluding that, 
unless the men had imprisoned him, the crew, or some one or more of them, 
would have been in danger of their lives, or of suffering some grievous 
bodily harm from his conduct. If they thought that was made out, and

(«) H. r. M'tirvgor, 1 C. * K. 429.
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that the conduct of the captain was such that the lives of the crew were 
in danger unless he were imprisoned, then there was a justification. Hut 
if they should not come to the conclusion that there was reasonable 
ground for this belief, then, in point of law, they ought to find the prisoners 
guilty

On an indictment under the same section, for making a revolt in a 
British merchant ship, it appeared that the prisoners formed part of the 
crew of a steamer trading between London and Holland ; their register 
tickets were deposited with the captain, but no agreement in writing 
had been entered into with them previously to their sailing on the voyage 
during which the revolt was made, and the recorder held that the prisoners 
were not mariners, or seamen ; because 7 & 8 Viet. c. 112, s. 2 (A), made any 
contract other than the agreement thereby required illegal, and therefore 
the relation of commander and mariner did not exist (/). Offences of 
the kind dealt with in the two cases last cited can now be treated as offences 
against discipline, under sect. 225 of the Merchant Shipping Act, 1894 
(57 <X: 58 Viet. c. 00).

The Piracy Act, 1717 (4 Geo. I. c. 11), declares (sect. 7) 4 that all 
persons who have committed or shall commit offences within the Act 
of 1098, may be tried and judged under the Offences at Sea Act, 1530,’and 
deprived them of the benefit of clergy (m).

The Piracy Act, 1721 (8 Geo. 1. c. 24), enacts (sect. 1) that ‘if any 
commander or master of any ship or vessel, or any other person or persons, 
shall . . . anywise trade with any pirate by truck, barter, exchange, or 
in any other manner, or shall furnish any pirate, felon, or robber upon 
the seas, with anv ammunition, provision, or stores of any kind ; or shall 
fit out any ship or vessel knowingly, and with a design to trade with, 
or supply, or correspond with any pirate, felon, or robber upon the seas; or 
if any person or persons shall any ways consult, combine, confederate, or 
correspond with any pirate, felon, or robber, on the seas, knowing him 
to be guilty of any such piracy, felony, or robbery, every such offender 
and offenders shall be deemed and adjudged guilty of piracy, felony, 
and robbery (n) . . . and he and they shall and may be inquired of, 
tried, heard, and adjudged of. and for all or any the matters aforesaid,’ 
according to the Offences at Sea Act, 1530, and the Act of 1098, ' and he 
and they being convicted of all or any the matters aforesaid, shall suffer 
such pains . . . as pirates, felons, and robbers upon the sea ought to 
suffer.’ The same section further enacts that ‘ in case any person or 
persons belonging to any ship or vessel whatsoever, upon meeting any 
merchant ship or vessel on the high seas, or in any port, haven, or creek

O') It. «•. Rose, 2 ('ox, 3211. As n-ported, 
tills direction is open to the objection that 
it did not inform the jury that the captain 
might lawfully use any force that was 
reasonably necessary to retain the com­
mand of the vessel and stop the revolt, and 
that the crew would not lie justified in im­
prisoning him for using such force for that 
purpose ; but, no doubt, the learned judge 
did so direct the jury.

(À-) Repealed in 1854 117 A IS Viet, 
c. 120). Agreements with the crews of

British merchant ships an- now regulated 
by ss. 113 125 of the Merchant Shipping 
Act, IS! 14 (57 A 58 Viet, e. 00), and by the 
Colonial Navigation Acts of Australia, New 
Zealand, Canada, Ac.

(/) R. v. Smith. 5 Cox, 443.
(m) As to acts done by slave traders 

which are punishable as piracy, see 5 (ieo. 
IV. c. 113, a. 9, po»l, p. 271.

(a) As to present punishments, see post,
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whatsoever, shall forcibly board or enter into such ship or vessel, and 
though they do not seize or carry off such ship or vessel, shall throw over­
board or destroy any part of the goods or merchandises belonging to such 
ship or vessel ; the person or persons guilty thereof, shall in all respects 
be deemed and punished as pirates aforesaid ’ (nn).

The Act of 1721 extends to all the King’s dominions in Asia, Africa, and 
America (sect. 10) (o).

The Piracy Act, 1744 (18 Geo. II. c. 30), recites that doubts had arisen 
whether subjects entering into the service of the King’s enemies on board 
privateers and other ships, having commissions from France and Spain, 
and having by such adherence been guilty of high treason, could be deemed 
guilty of felony within the intent of the Act of 1698, and be triable by the 
Court of Admiralty by virtue of the said Act; and then enacts (sect. 11 that 
‘ all persons, being natural-born subjects or denizens of His Majesty, 
who during the present or any future wars, shall commit any hostilities 
upon the sea, or in any haven, river, creek, or place, where the admiral or 
admirals have power, authority, or jurisdiction, against His Majesty’s 
subjects, by virtue or under colour of any commission from any of His 
Majesty’s enemies, or have been or shall be any other ways adherent or 
giving aid or comfort to His Majesty’s enemies upon the sea, or in any 
haven, river, creek, or place, where the admiral or admirals have power, 
authority, or jurisdiction, may be tried as pirates, felons, and robbers 
in the said Court of Admiralty, on ship-board, or upon the land, in the 
same manner as persons guilty of piracy, felony, and robbery, arc by the 
said Act (of 1698) (p) directed to be tried ; and such persons being upon 
such trial convicted thereof, shall suffer such pains ’ (7) . . . ‘ as any 
other pirates, felons, and robbers ought, by virtue of the said recited 
Act (of 1698), or any other Act, to suffer ’ (r).

This enactment does not in terms say that the offenders shall be 
deemed pirates, &c., as in the Act of 1698 (ante, p. 259).

On an indictment framed upon this enactment the question was 
raised whether adhering to the King's enemies in hostilelv cruising in 
their ships could be tried as piracy under the usual commission granted 
under the Act of 1536 (ante, p. 257). The question was reserved for con­
sideration of the judges ; and it was agreed by eight judges who were 
present (s), that the prisoner had been well tried under the commission :

(nn) As to present punishments, see pout,
p. 200.

(o) By s. 2 every vessel fitted out to trade, 
&c., with pirates, and also the goods shall 
he forfeited, half to the Crown and half to 
the informer. In the second edition, 32 
<ieo. III. c. 25, s. 12, was here inserted, but 
as that Act was only to continue in force 
during the then war with France, it seems 
to have expired. See 2 East, I’. C. 801 
n. (#1), and Crabb's Index to the Statutes. 
C. S. (1. 22 (leo. III. c. 25, which pro­
hibited the ransoming any ship belonging 
to any subject of His Majesty, of goods on 
board the same, which should be captured 
by the subjects of any state at war with his 
Majesty, or by any persons committing 
hostilities against His Majesty’s subjects,

was repealed in 1801 (27 & 28 Viet. c. 23, 
s. 1).

(p) Supra, p. 259.
(<y) For present punishments, see jmt, 

p. 2H0.
(r) S. 2 contains a proviso that persons 

tried and convicted or acquitted under 
the Act shall not be liable to be indicted 
again in (ircat Britain or elsewhere for the 
same fact or high treason. By s. 3 the Act 
is not to prevent offenders not tried under 
its provisions from being tried within the 
realm for high treason under the Offences 
at Sea Act, 1530, ante, p. 257.

(s) Loughborough, C.B., Nkynnor, .1. 
Could. J., Willes. ,1.. Ash hurst, .1., Eyre, B., 
IVrryn, B., and Heath, J.,who met Nov. II, 
1782.
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for that taking the Acts of 1098 and 1744 together, and the doubt 
raised in the latter, and also its enactment that in the instances therein 
mentioned, and also in case of any other adhering to the King’s enemies, 
the pa ties might be tried as pirates by the Court of Admiralty according 
to th a statute, it was substantially declaring that they should be deemed 
'pirates; and that it was a just construction in their favour to allow them 
to be tried as such by a jury (t).

By the Piracy Act, 1850 (13 & 11 Viet. c. 20), s. 2, ‘ Whenever any of 
His Majesty’s ships or vessels of war, or hired armed vessels or their boats, 
or any of the officers or crews thereof shall attach or be engaged with any 
persons alleged to be pirates, afloat or ashore, it shall be lawful for the 
High Court of Admiralty in England, and for all Courts of Admiralty 
in any dominions of His Majesty beyond the seas . . . to take cognisance 
and to determine whether the person, or any of them so attached or 
engaged were pirates, and to adjudge what was the total number of 
pirates so engaged or attached, specifying the number of pirates captured 
and what were the vessels or boats engaged ' (#<).

•Sect. 111.—Accessories and Punishment.

Aceessories to Piracy.

Accessories.—Chit il 1700, accessories to piracy were triable only by the 
civil law if their offence was committed on the sea, and one who within 
the body of a county, knowing, received and abetted a pirate was not 
triable by the common law, the original offence being solely cognisable 
by another jurisdiction (v). This rule flowed from the theory that piracy 
not being a common-law felony, the common-law rule as to accessories 
did not apply, and from the common-law rules as to jurisdiction (ir). 
This anomaly has been removed by legislation.

By sect. 9 (a*) of the Act of 1698 (11 Will. 111. c. 7), every person and 
persons whatsoever, who shall (after September 29,1700) either on the land 
or upon the seas, knowingly or wittingly set forth any pirate ; or aid and 
assist, or maintain, procure, command, counsel, or advise, any person or per­
sons whatsoever, to do or commit any piracies or robberies upon the seas ; 
and such person and persons shall thereupon do or commit any such piracy 
or robbery, then all and every such person or persons whatsoever, so as

(l) Evans's cast1, MS. Could, .1., 2 East, 
1*. V. 798, 799. 18 Geo. 11. v. 30, h. 3, pro­
vides that the Act ahull not prevent any 
offender who shall not he tried according 
thereto from being tried for high treason 
within this realm under 28 Hen. VIII. c. Iff.

(m) See the Magellan Pirates [1853], 1 
Keel. & Ailm. (Spinks) 81. Ns. 3, ff deal 
with condemnation of vessels, &c., seized, 
and returns to the Admiralty of adjudica­
tions wit h a view of assigning fitting rewards 
for capture.

(••) Admiralty case, 13 Co. Rep. 53. And 
a little before this case the law appears to 
have been so considered in the case of one 
Scudding, who was committed by the 
Court of Admiralty for aiding a pirate to

escape out of prison ; and, on a return to a 
habea/i nn/in*, the prisoner was remanded, 
though it appeared that the fact was com­
mitted by him within the body of a county. 
The Court of King's Bench holding, that 
because Ncadding's offence depended on the 
piracy committed by the principal, of which 
the temporal judges had no cognisance, and 
was, as it were, an accessorial offence to the 
first piracy which was determinable by the 
admiral, it was sufficient ground for re­
manding him. Yelv. 134. 2 East, I\ V. 
810.

(w) Nee Mr. K. N. Wright’s Report on 
Piracy Acts, Pari. Pap. [ 1878] H. L. No. 
178, p. 18.

(x) N. 8 in the common printed editions.
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aforesaid setting forth any pirate, or aiding, assisting, maintaining, pro­
curing, commanding, counselling, or advising, the same either on the land 
or upon the sea, shall be and are hereby declared, and shall be deemed 
and adjudged to be accessory to such piracy and robbery, done and 
committed. Sect. 10 (y) enacts, ‘and further, that after any piracy or 
robbery is or shall be committed by any pirate or robber whatsoever, 
every person and persons, who, knowing that such pirate or robber has 
done or committed such piracy and robbery, shall, on flic haul or upon 
the sea, receive, entertain, or conceal any such pirate or robber, or receive 
or take into his custody any ship, vessel, goods, or chattels, which have 
been by any such pirate or robber piratically and feloniously taken ; 
shall be, and are hereby likewise declared, deemed, and adjudged to be 
accessory to such piracy and robbery {z) : and . . . that all such 
accessories to such piracies and robberies shall be inquired of, tried, 
heard, determined, and adjudged, after the common course of the laws 
of this land, according to the Offences at Sea Act, 1530, as the prin­
cipals of such piracies and robberies may and ought to be, and no other 
wise : and being thereupon attainted, shall suffer such pains . . . and 
in like manner, as such principals ought to suffer, according to the 
Offences at Sea Act, 1530, which is thereby declared to be and shall 
continue in full force . . (a).

The Piracy Act, 1721 (8 Geo. I. c. 24), after reciting that ‘ whereas 
there are some defects in the laws for bringing persons who are accessories 
to piracy and robbery upon the seas to condign punishment, if the principal 
who committed such piracy or robbery is not or cannot be apprehended 
and brought to justice,’ enacts (sect. 3) that ‘ all persons whatsoever, who 
by the Act of 1098 are declared to be accessory or accessories to any piracy 
or robbery therein mentioned, are hereby declared to be principal pirates, 
felons, and robbers, and shall and may be inquired of, heard, deter­
mined, and adjudged, in the same manner as persons guilty of piracy and 
robbery may and ought to be inquired of, tried, heard, determined, and 
adjudged according to that statute ; and being thereupon attainted 
and convicted, shall suffer such pains . . . and in like (/>) manner 
as pirates and robbers ought by the said Act to suffer.’

Punishment.
The Offences at Sea Act, 1799 (39 Geo. III. c. 37), after reciting the 

Act of 1530, enacts (sect. 1) that 4 all and every offence and offences com­
mitted (after May 10, 1799) upon the high seas out of the body of any 
county of this realm, shall be and they are hereby declared to be offences 
of the same nature respectively, and to be liable to the same punishments 
as if they had been committed upon the shore, and shall be inquired of,’ 
Ac., ‘ in the same manner as treasons,’ Ac., ‘ under the Offences at Sea 
Act, 1536 ’ (M>).

(.»/) S. 9 in the common printed editions. 
(:) As to the present punishment of 

accessories, see the Piracy Act, 1837, s. 4, 
p. 200, and the Accessories and 

Abettors Act. 1801, ante, p. 130.
(«) S. 7 of the Accessories and Abettors 

Act, 1801 (24 & 2fi Viet. c. 94), ante.

p. 132, appears to cover the same ground 
as this enactment, except, perhaps, as to 
piraey jure gentium.

(b) As to present punishments, see /*>»/, 
p. 200.

(bb) Ante, p. 2f»7.
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Under the Acts of 1536(c), 1698 (</), 1717 (c), 1721 (/), and 1741 (y), 
piracy was punishable by death, and forfeiture of lands, goods, and 
chattels. Offenders within the Acts of 1536 and 1721 were deprived of 
benefit of clergy (h). In 1820 benefit of clergy was allowed to persons 
tried under the Act of 1536 for offences at sea in all eases in which benefit 
of clergy would have been allowed as to the offences if committed on 
land (?). By the Piracy Act, 1837 (7 Will. IV. & 1 Viet. c. 88), s. 1 (/), the 
provisions of the above stated Acts as to the punishment of the crime of 
piracy or of any offence in any of the said Acts declared to be piracy, or 
of accessories thereto respectively, were repealed, and the punishment of 
such offences (if tried in England) is now regulated by the following 
sections of the Act of 1837, as modified by the Penal Servitude Acts of 1857 
and 1891 (k).

Sect. 2 enacts, ‘ Whosoever, with intent to commit or at the time of or 
immediately before or immediately after committing the crime of piracy 
in respect of any ship or vessel, shall assault, with intent to murder, any 
person being on board of or belonging to such ship or vessel, or shall stab, 
cut, or wound any such person, or unlawfully do any act by which the 
life of such person may be endangered, shall be guilty of felony, and being 
convicted thereof shall suffer death as a felon ’ (/).

By sect. 3, * Whosoever shall be convicted of any offence which by 
any of the Acts hereinbefore referred to (m) amounts to the crime of 
piracy, and is thereby made punishable by death, shall be liable ... to 
be transported (») beyond the seas for the term of the natural life of such 
offender. . . . (o)*

By Sect. 4, ‘ In the case of every felony punishable under this Act 
every principal in the second degree and every accessory before the fact 
shall be punishable with death or otherwise in the same manner as the 
principal in the first degree is by this Act punishable; and every accessory 
after the fact to any felony punishable under this Act shall, on conviction, 
be liable to be imprisoned for any term not exceeding two years ’ (/>).

(r) 28 Hi ll. VIII. c. 15, h. 2, null, p. 257. 
(ill II Will. 111. e. 7. as. 7. 8. 0, 10. II.
(< ) 4 (loo. I. c. 11. s. 1, ante, p. 202.
( i ) 8 (leo. I. c. 24, b. I, anh. p. 202.

18 (leo II i 30, a. I. ante, p. 203.
(/<) 28 Hen. VIII. e. 15, ». 3; 8 tleo. I. 

p. 24, ». 4 (rvp. 1857).
(<) 00 Cm. HI. X I Coo. IV. o. 90, ». I. 
(/) Ss. I. 4 of Hip Act of 1857 wore 

repealed as spent in 1874 (57 X 58 Viet.
р. 55). See Interpretation Act, 1889 (52 
& 55 Viet. e. 03). s. II. anh, p. 5.

(l) Ante, pp. 200, 210.
(/) This sentence may I»1 recorded (4 

Ceo. IV. e. 48. s. I. anh . p. 200). Where the 
indictment charges a stabbing, cutting, or 
wounding, the jury may acquit of the 
felony, and convict of the stabbing, cutting, 
or wounding (14 & 15 Viet. e. 19. ». 5).

(m) i.e., 28 Hen. VIII. c. 15 ; 11 Will. III.
с. 7 ; 4 Ceo. I. c. 11 ; 8 Ceo. I. c. 24 ; 18 
Ceo. IÎ. c. 50.

(a) Penal servitude substituted bv 20 &.

21 Viet. e. 5, ». 2, ante, p. 211.
(a) Or for any term not le»» than three 

years, or to be imprisoned with or without 
hard labour for not more than two years 
(54 & 55 Viet. e. 09, ». I, ante, pp. 211,212).

(/») This statute having repealed the 
punishment of piracy 1 at common law,' 
which was before punishable by 28 Hen. 
VIII. c. 15, k 3. with death without benefit 
of clergy, a difficulty arises as to what is 
now the punishment for that offence. The 
Offences at Sea Act, 1799 (59 Ceo. II l.e. 37). 
». I, ante, p. 205, by making all offences 
committed on sea of the tame nature as if 
they were committed on shore, Reems to 
have made piracy jure geulium a felony, 
which it was not at common law, or by 28 
Hen. VIII. e. 15. By 00 Ceo. 111. & I 
Ceo. IV. c. 90, any person found guilty of 
any capital crime or offence committed 
upon the sea. which, if committed upon the 
land would be clergyable, was entitled to 
the benetit of clergy in like manner as if lie
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By sect. 16 of the Capital Punishment (Ireland) Act, 1842 (5 & 6 Viet, 
c. 28), persons convicted of any offence which amounts to the crime of 
piracy by any Act in force in Ireland are liable to penal servitude for life.

Sect. IV.—Jurisdiction and Procedure.

Piracy has been put into the same position as treason and felony with 
respect to pleas of not guilty, refusal to plead (<y), and peremptory challenge 
of jurors in excess of the number which the law allows (/•).

Of the Courts by which the O ffence of Piracy may be tried :

(a) Trial in England.

The offence of piracy was formerly cognisable only by the Admiralty 
Courts, which proceeded without a jury, after the course of the civil law 
and with the rules of that law as to torture and proof. The inconveniences 
found to attend this procedure led to the passing of the Offences at Sea 
Act, 1536 (28 Hen. VIII. c. 15) (ante, p. 257). That statute enacted, 
that this offence and certain other offences committed within the juris­
diction of the admiral should be tried under the King’s Commission, by 
commissioners nominated by the Lord Chancellor, the indictment being 
first found by a grand jury of twelve men, and afterwards tried by another 
jury as at common law. and that the course of proceeding should be 
according to the law of the land. Amongst the commissioners there 
were always some of the common-law judges (s). But the Act merely 
altered the mode of trial in the Admiralty Court ; and its jurisdiction 
continued to rest on the same foundations as it did before that Act. It 
is regulated by the civil law, et per consuctudincs marinas grounded on the 
law of nations, which may possibly give to that Court a jurisdiction that 
our common law has not (<).

By the Offences at Sea Act, 1844 (7 & 8 Viet. c. 2), s. 1, justices of 
Assize, Oyer and Terminer, and Gaol Delivery arc given all the powers, 
which by any Act are given to the commissioners named in any commis­
sion of Oyer and Terminer, for the trying of offences committed on the 
high seas or in other places within the jurisdiction of the Admiralty of 
England («). This Act has rendered it unnecessary to hold criminal

had committed such offence upon land, 
fly 7 & 8 Cleo. IV. c. 28, b. (», clergy was 
abolished, and by s. 7 no person convicted 
of felony was to suffer death unless for some 
felony excluded from clergy, on or In-fore 
the first day of that session of Parliament ; 
and by h. 12, ‘ all offences prosecuted in the 
High Court of Admiralty shall, upon every 
first and subsequent conviction, be subject 
to the same punishments, whether of death 
or otherwise, as if such offences had been 
committed upon land.’ See also the Crimi­
nal Law Consolidation Acts of 18111. fly 
4 & 5 Will. IV. c. 30, piracy may be tried at 
the Central Criminal Court. ‘ Un the 
whole, it seems that each act of piracy jure

gentium (or at common law) is to be treated 
as a felony of the same kind, and liable to 
the same punishment, as if the same act 
had been done upon land, and that the 
offender is triable either under a commission 
founded on 28 Hen. VIII. c. 15, or at the 
Central Criminal Court, or at the assizes.’ 
C. N. (1.

(q) 7 & 8 Coo. IV. e. 28, hh. 1, 2 (K) ; 
» (ieo. IV. c. 54, ss. 7, 8 (I).

(r) 7 * 8 Geo. IV. c. 28. s. S (E).
(«) 28 Hen. VIII. c. 15, s. 2. Generally 

IMS). 4 »1. Com. 209.
(l) R. r. Depardo, 1 Taunt. 29, Sir .fames 

Mansfield, C.J.
(m) See R. » . Dudley, 14 Q.H.D 27*. 860.
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sessions of the Court of Admiralty, but does not affect the jurisdiction 
of the Central Criminal Court (v), nor the power of the Crown to issue 
special commissions under the Act of 1530.

It is expressly provided by sect, 6 of the Territorial Waters Jurisdiction 
Act, 1878 (11 & 42 Viet. c. 73), which applies to the whole of the King’s 
dominions (see preamble), that that Act shall not prejudice nor affect the 
trial in manner heretofore (August hi, 1878) in use of any act of piracy as 
defined by the law of nations, or affect or prejudice any law relating 
thereto : and where any act of piracy as defined by the law of nations 
is also any such offence as is declared by this Act to be within the juris­
diction of the admiral, such offence may be tried in pursuance of this Act 
or in pursuance of any other Act of Parliament, law, or custom relating 
thereto.

(/>) Trial in liritisli possessions Abroad.
As a general rule it is not within the province of a colonial legislature to 

deal directly with the offence of piracy jure gentium, or directly to assume 
jurisdiction over piratical acts done outside the territorial waters of the 
colony. During the nineteenth century trials for piracy in England and 
Ireland were very rare, but they were somewhat more frequent in 
British possessions adjacent to regions where the slave trade was carried 
on, or to Asiatic communities of piratical propensities. Tin* extent to 
which the English Acts already referred to apply to British possessions 
varies according to the history and legislation of the particular possession. 
/.#*., with the extent to which the English law against piracy is the common 
law of the possession, or has been incorporated by its legislation. It 
would seem that the legislature of a British possession has no authority 
to alter the definition of piracy jure gentium (w).

By the Act of 1098 (II Will. III. c. 7), after reciting the difficulties 
found in bringing to justice pirates in the East and West Indies, and the 
growth of piracy in these parts it is enacted (sect. 1), that all piracies, 
felonies, and robberies, committed on the high seas or within the juris­
diction of the admiral, might be tried and ' " *d in any place at sea 
or upon the land in any of the King’s islands, plantations, colonies, forts, 
or factories, to be appointed by the King’s commission in the manner 
therein directed and according to the civil hue amt the methods and rules 
of the Admiralty (x).

Bv the Offences at Sea Act, 1806 (46 Geo. III. c. 54), it is provided 
that piracy, &c., within the jurisdiction of the admiral should be tried 
according to the common law of this realm used for offences committed upon 
the land within the realm, and not otherwise, in any British possession 
by the King’s commission under the Great Seal of Great Britain.

By the Australian Courts Act, 1828 (9 Geo. IV. c. 83), the Supreme* 
Courts of New South Wales and Tasmania are given jurisdiction (inter 
alia) over piracies (« 4), which are to be dealt with as if the offence had 
been committed and tried in England.

(#■) 4 & 5 Will. IV. c. 36, s. 22.
(«’) Sit note of Sir S. Griffith to draft 

Queensland Criminal Code, p. x.
(z) S*. 1 I» were repealed in IK07

(S. L. H. |. For a trial under them, see K. r.

Queleh 11704], 14 St. Tr. 1(H»7. at Host.»», 
Mass. And hit It. v. Bonnet |I7I8|, 15 St. 
Tr. 1231, for a trial at Vice-Admiralty 
Sessions at Charlestown, North Carolina.

D2C
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By the Admiralty Offences Colonial Act, 1849 (12 & 13 Viet. c. 9G), ‘ If 
any person within any colony (y) shall be charged with the commission of 
any . . . piracy, felony, robbery ... or other offence, of what nature or 
kind soever committed upon the sea, or in any haven, river, creek, or place 
where the admiral or admirals have power, authority, or jurisdiction, 
or if any person charged with the commission of any such offence upon 
the sea, or in, &c., shall be brought for trial to any colony, then, and in 
every case all magistrates, justices of the peace, public prosecutors, 
juries, judges, courts, public officers, and other persons in such colony 
shall have and exercise the same jurisdiction and authorities for inquiring 
of, trying, hearing, determining, and adjudging such offences, and they 
are hereby respectively authorised, empowered, and required to institute 
and carry on all such proceedings for bringing the person so charged 
for trial as aforesaid, and for and auxiliary to and consequent upon the 
trial of any such person for any such offence wherewith he may be charged 
as aforesaid as by the law of such colony would and ought to have been 
had and exercised or instituted and carried on by them respectively if 
such offence had been committed and such person had been charged 
with having committed the same upon any waters situate within the 
limits of any such colony and within the limits of the local jurisdiction 
of the courts of criminal justice of that colony ’ (z).

The definition of colony in sect. 5 of this Act includes all British 
possessions except British India and the British Islands : but was extended 
in 1800 (23 & 21 Viet. c. 88, s. 1) so as to include British India, subject 
to a right in favour of the accused in certain cases to be tried bv the 
High Courts of Bengal, Bombay, or Madras (sect. 2).

By sect. 2 of the Act of 1849 provision was made for the trial in the 
colonies of offences involving homicide, where the death was on land 
from an injury inflicted at sea, or at sea from an injury inflicted on land. 
And by the Admiralty Offences Colonial Act, 1800 (23 & 24 Viet. c. 122), 
Colonial legislatures were empowered to include in their own legislation 
provisions similar to those last above stated, which were derived from 
9 tico. IV. c. 31, s. 8, and are now as to England and Ireland included in 
sect. 08 of the Offences against the Person Act, 1801 (24 & 25 Viet. c. 100).

The Colonial Courts of Admiralty Act, 1890 (53 & 54 Viet. c. 27), 
does not give any jurisdiction to Colonial Admiralty Courts to try 
any person for an offence which, by the law of England, is punishable 
<m indictment, and in substance deals only with civil jurisdiction of these 
Courts (sect. 2, subs. 3 (c) ).

In a case tried at Penang in 18-10 (a), the accused was tried with others 
on the Admiralty side of the Court with piracy, i.c. forcible capture on 
the high seas of a boat, the captain and crew whereof were put in bodily 
fear and in danger of their lives. The pleas raised were ( 1 ) that the accused 
was not a British subject nor a person amenable to the law of England 
respecting piracy, (2) that the acts alleged to be piratical, were acts of 
war (b).

(//) i.e. nil1 British possessions ’ outside 
the 4 British Islands ’ (sec s. 5 and 23 & 24 
Viet. e. 88).

(:) For instance «if a trial under this Act, 
ecc R. r. Nya Abu [1880], 4 Kyshc (Straits

Settlements) Reports. 160.
(а) R. v. Tunkoo Mahomed Saad, 2 

Kysho (Straits Settlements) Rep. 18.
(б) See Swetenham’s Malaya as to the 

history of Siam and Kedah.
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CANADIAN NOTES.

OP PIRACY.

It if Law of Sat ions.—Code sec. 137.
Piratical Acts.—Code sec. 138.
Violence with Piratical Acts.—Code sec. 139.
Jurisdiction and Procedure.—Code sec. 591.
Warrant of Apprehension.—Code sec. 656.
A charge against a seaman on a British ship not a British subject, 

for inciting a revolt upon the ship while on the high seas, may not 
if taken only under Code sec. 138 be made without consent of the 
Governor-General, under sec. 591, obtained prior to the laying of 
the information. Mr. Justice Ritchie held further that if the proceed­
ings for the offence are taken under the Merchant Shipping Act, 
1894 (Imp.), sec. 686, the consent of the Governor-General is not 
required, and Code sec. 591 would not apply. But a different view 
was taken by Mr. Justice Weatherbe who held that sec. 591 applies 
to the procedure in Canadian Courts in respect of offences committed 
within the Admiralty Jurisdiction whether the proceedings are taken 
under the Criminal Code or the Imperial Merchant Shipping Act 
or the Admiralty Offence Act, 1849. R. v. lleckman, 5 Can. Cr. Cas. 
242.

A sea harbour enclosed within headlands such as the harbour 
of Halifax is within the body of the adjacent county and criminal 
offences committed in such harbour even upon foreign ships are not 
within the Admiralty Jurisdiction except in the special cases provided 
by statute.

A charge of theft by foreigners upon and from any foreign ship 
while lying in a harlmur forming part of the body of the county, 
may be prosecuted within the county without obtaining the leave of 
the Governor-General. R. v. Schwab, 12 Can. Cr. Cas. 540.

The Great Lakes at the boundary of the Province of Ontario are 
within the jurisdiction of the Admiralty. R. v. Sharpe, 50 O.P.R. 135.
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CHAPTER THE SECOND.

OF DEALING IN SLAVES, BTC.

Sect I.—The Slave Trade Acts.

A list of enactments still in force relating to the slave trade is given in 
note (a) below. Most of these Acts apply to the whole of the King’s 
dominions.

The Slave Trade Act, 1821 (5 Geo. IV. e. 113), also described as the 
Slave Trade Consolidation Act (b), repealed all the prior Acts and enact­
ments relating to the slave trade, except so far as they had repealed 
prior Acts or enactments, or had been acted upon, or were expressly con­
firmed by the Act. It enacts (sect. 2), that it shall not be lawful, except 
in such special cases as are thereinafter mentioned (c), to deal in slaves, or 
to remove, import, ship, trans-ship, &c., any persons as slaves, or to fit 
out, employ, &c., any vessels in order to accomplish such unlawful objects, 
or to lend money, &c., or to become guarantee, &c., for agents in relation 
to such objects, or in any other manner to engage directly or indirectly, 
therein, as a partner, agent, or otherwise ; or to ship. Ac., any money, 
goods, or effects, to be employed in accomplishing any of these unlawful 
objects ; or to command, or embark on board, or contract for commanding 
or embarking on board, any vessel, &c., in any capacity, knowing that 
such vessel, &c., is employed, or intended to be employed, in such un­
lawful objects ; or to insure or contract for insuring, any slaves or other 
property, employed, or intended to be employed, in accomplishing any 
of these unlawful objects. Pecuniary penalties and forfeitures are (by 
sects. 3-8) imposed upon persons offending, by engaging in such unlawful 
objects (d).

By sect. 9, ‘ If any subject or subjects of llis Majesty, or any person

(fl) 5 Geo. IV. c. 113, ss. 2-11, 12, 39, 40, 
end it j 8 * 4 Will. iv. e. 78, *. ISt 7 
Will. IV. & 1 Viet. c. 01, s. 1 ; 6 & 7 Viet, 
r. 98,88. 1.4 ; 27 & 28 Viet. e. 24,88. 12 18; 
36 & 37 Viet. e. 59, ss. 4, 5 ( East Afriea) ; 
30 & 37 Viet. c. 88 ; 39 & 40 Viet. e. 40 
(India) ; 42 & 43 Viet. c. 38, s. 3 (Hast 
Afriea); 53 A 54 Viet. c. 27, ss. 0,13, 10, 18. 
As to Pacifie Islanders, see post, p. 283. As 
to trial of slave-trade offences in Consular 
Courts, see /*>«/, p. 282.

(6) Repealed by the Slave Trade Act, 
1873 (30 & 37 Viet. c. 88), s. 30, except ss. 
2-11, s. 12 down to 1 taken to lie in full 
force,’ sa. 39, 40, and 47.

(r) Certain cases were excepted from the 
Act of 1824. These exceptions were re­

pealed in 1833 by 3 & 4 Will. IV. e. 73, 
which, after manumitting, as from Aug. 1, 
1834, all slaves in the British Colonies, 
plantations and possessions abroad, enacts, 
* The children thereafter to bo born to any 
such person and the offspring of such chil­
dren shall in like manner be free from their 
birth ; and slavery shall lie and is hereby 
utterly and for ever abolished and declared 
unlawful throughout the British colonics, 
plantations and possessions abroad’(s. 12). 
The rest of this Act was repealed in 1890 
(8. L. R.). As to the effect of the repeal of 
the exceptions from the Act of 1824, see R. 
v. Jennings, post, p. 273.

(d) These sections do not directly create 
any criminal offence.
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or persons residing or being within any of the dominions, forts, settle­
ments, factories, or territories now or hereafter belonging to His Majesty, 
or being in His Majesty's occupation or possession, or under the govern­
ment of the united company of merchants of England trading to the East 
Indies (e), shall ’ (after January 1, 1825), ‘ upon the high seas, or in any 
haven, river, creek, or place where the admiral has jurisdiction, know­
ingly and wilfully carry away, convey, or remove or aid, or assist in carry­
ing away, conveying, or removing, any person or persons as a slave or 
slaves, or for the purpose of his, her, or their being imported or brought as 
a slave or slaves, into any island, colony, country, territory, or place what­
soever, or for the purpose of his, her, or their being sold, transferred, used, 
or dealt with as a slave or slaves ; or shall (after January 1,1825 . . . (/), 
upon the high seas, or within the jurisdiction aforesaid, knowingly 
and wilfully ship, embark, receive, detain, or confine, or assist in shipping, 
embarking, receiving, detaining, or confining, on board any ship, vessel, 
or boat, any person or persons for the purpose of his, her, or their being 
carried away, conveyed or removed, as a slave or slaves, or for the 
purpose of his, her, or their being imported or brought as a slave or 
slaves, into any island, colony, country, territory, or place whatsoever, 
or for the purpose of his, her, or their being sold, transferred, used, or 
dealt with as a slave or slaves, then and in every such case the person 
or persons so offending shall be deemed and adjudged guilty of piracy (</), 
felony, and robbery . . . ’ (/<).

By sect. 10, ‘ If any persons shall deal or trade in, purchase, sell, 
barter, or transfer, or contract for the dealing or trading in, purchase, 
sale, barter, or transfer of slaves, or persons intended to be dealt 
with as slaves, or shall . . . carry away or remove, or contract for 
the carrying away or removing of slaves or other persons, as or in 
order to their being dealt with as slaves, or shall import or bring or 
contract for the importing or bringing, into any place whatsoever, slaves 
or other persons, as or in order to their being dealt with as slaves, or 
shall, . . . (#) ship, trans-ship, embark, receive, detain, or confine on 
board, or contract for the shipping, trans-shipping, embarking, receiving, 
detaining, or confining on board of any ship, vessel, or boat, slaves or 
other persons, for the purpose of their being carried away or removed, as 
or in order to their being dealt with as slaves ; or shall ship, trans-ship, 
embark, receive, detain, or confine on board, or contract for the shipping,

(*) Thews territories are now under the 
Crown. Hnliitunl dealing in slaves is 
punishable under s. it? I of the Indian Venal 
Code ; isolated dealings under s. 370 ; and 
kidnapping in order to subject to slavery 
under s. 307. See May ne Ind. Cr. L. (ed. 
1890) p. 047. < fffenccs under these sections, 
if committed by a subject of the King, or of 
an allied force on the high seas, or in Asia 
or Africa, are punishable in India under the 
Slave Trade Act, 1870(39 & 40 Viet. c. 40). 
8. I.

(/) See note (r), p. 271.
(f/) As to piracy, vide unir, p. 2f>.l.
(/») The words here omitted were re­

pealed in 1888 (S. L. It.). The section

made the penalty death without benefit of 
clergy, with loss of lands, &c. By 7 Will. 
IV. & I Viet. c. 91, s. 1, transportation for 
life was substituted for the death penalty. 
The present punishment by the effect of the 
Venal Servitude Acts, 18.V7 and 1891, ante, 
pp. 2II. 212, is penal servit ude for life or not 
less than three years, or imprisonment with 
or without hard labour for not less than 
two years. Forfeiture of lands, goods and 
chattels was abolished in 1870 (33 & 34 
Viet. e. 28), and the portions of 7 Will. IV. 
fi 1 Viet. c. 91 superseded by the above- 
stated Acts as to punishment, were re­
pealed in 1890 and 1893 (S. L. H.).

(»') See note (r), p. 271.
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trans-shipping, embarking, receiving, detaining, or confining on board oi 
any ship, vessel, or boat, slaves or other persons, for the purpose of their 
being imported or brought into any place whatsoever, as or in order to 
their being dealt with as slaves ; or shall fit out, man, navigate, equip, 
despatch, use, employ, let, or take to freight or on hire, or contract for 
the fitting out, manning, navigating, equipping, despatching, using, 
employing, letting, or taking to freight, or on hire, any ship, vessel, or 
boat, in order to accomplish any of the objects, or the contracts in rela­
tion to the objects, which objects and contracts have hereinbefore been 
declared unlawful ; or shall knowingly and wilfully (j) lend or advance, 
or become security for the loan or advance, or contract for the lending or 
advancing, or becoming security for the loan or advance, of money, goods, 
or effects < ‘ or to be employed, in accomplishing any of the
objects, or the contracts in relation to the objects, which objects and 
contracts have hereinbefore been declared unlawful ; or shall knowingly 
and wilfully become guarantee or security, or contract for the becoming 
guarantee or security, for agents employed, or to be employed, in accom­
plishing any of the objects, or the contracts in relation to the objects, 
which objects and contracts have hereinbefore been declared unlawful, 
or in any other manner to engage or to contract to engage, directly or 
indirectly therein, as a partner, agent, or otherwise ; or shall knowingly 
and wilfully ship, trans-ship, lade, receive, or put on board, or contract 
for the shipping, trans-shipping, lading, receiving, or putting on board of 
any ship, vessel, or boat, money, goods, or effects to be employed in 
accomplishing any of the objects, or the contracts in relation to the 
objects, which objects and contracts have hereinbefore been declared 
unlawful ; or shall take the charge or command, or navigate, or enter 
and embark on board, or contract for taking the charge or command, or 
for the navigating or entering and embarking on board of any ship, 
vessel, or boat, as captain, master, mate, surgeon, or super-cargo, knowing 
that such ship, vessel, or boat is actually employed or is, in the same 
voyage, or upon the same occasion, in respect of which they shall so take 
the charge or command, or navigate, or enter and embark, or contract 
so to do as aforesaid, intended to be employed in accomplishing any of 
the objects, or the contracts in relation to the objects, which objects and 
contracts have hereinbefore been declared unlawful ; or shall knowingly 
and wilfully insure or contract for the insuring of anv slaves, or any 
property, or other subject-matter engaged or employed in accomplishing 
any of the objects, or the contracts in relation to the objects, which objects 
and contracts have hereinbefore been declared unlawful ; or shall wilfully 
and fraudulently forge or counterfeit any certificate, certificate of valua­
tion, sentence or decree of condemnation or restitution, copy of sentence 
or decree of condemnation or restitution, or any receipt (such receipts 
being required by this Act), or any part of such certificate, certificate of 
valuation, sentence or decree of condemnation or restitution, copy of 
sentence or decree of condemnation or restitution, or receipt as aforesaid ; 
or shall knowingly and wilfully utter or publish the same, knowing it to

O') Counts in an indictment which mittcdly bad. R. v. Jennings, 1 Cox, 110, 
omitted these words were quashed as ad- Wight man and Cresswcll, JJ.

VOL. I. T
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be forged or counterfeited, with intent to defraud His Majesty, or any 
other person or persons whatsoever, or any body politic or corporate ; 
then and in every such case the person or persons so offending, and 
their procurers, counsellors, aiders, and abettors, shall be and are 
hereby declared to be felons, and shall be transported (k) beyond seas 
for a term not exceeding fourteen (/) years, or shall be confined and 
kept to hard labour for a term not exceeding five years, nor less 
than three (m) years, at the discretion of the Court before whom such 
offender or offenders shall be tried and convicted/

Seamen serving on Slavers. -Sect. 11. . . . If any person shall enter 
and embark on board, or contract for the entering and embarking on 
board of anv ship, vessel, or boat, as petty officer, seaman, marine, or 
servant, or in any other capacity not hereinbefore specifically mentioned, 
knowing that such ship, vessel, or boat is actually employed, or is, in 
the same voyage, or upon the same occasion, in respect of which they 
shall so enter and embark on board, or contract so to do as aforesaid, 
intended to be employed in accomplishing any of the objects, or the con­
tracts in relation to the objects, which objects and contracts have herein­
before been declared unlawful, then and in every such case the persons 
so offending, and their procurers, counsellors, aiders, and abettors, shall 
be and they are hereby declared to be, guilty of a misdemeanor only, and 
shall be punished by imprisonment for a term not exceeding two years/ 

Criminal Clauses not to affect Civil and Penal Clauses. -Sect. 12.
' Provided always, that nothing in this Act contained, making piracies, 
felonies, robberies, and misdemeanors of the several offences aforesaid, 
shall be construed to repeal, annul, or alter the provisions and enactments 
in this Act also contained, (viz., sects. 5-8, ante, p. 271) imposing forfeitures 
and penalties, or either of them upon the same offences, or to repeal, 
annul, or alter the remedies given for the recovery thereof ; but that 
the said provisions and enactments, imposing forfeitures and penalties, 
shall in all respects be deemed and taken to be in full force ’ («).

Informers exempted from Penalties. Sect. 40. ‘ Provided always 
if any person offending as a petty officer, seaman, marine, or servant, 
against any of the provisions of this Act, shall, within two years after 
the offence committed, give information on oath before any competent 
magistrate against any owner or part-owner, or any captain, master, 
mate, surgeon, or supercargo of any ship or vessel, who shall have com­
mitted any offence against this Act, and shall give evidence on oath against 
such owner, etc., before any magistrate or Court before whom such

W) IVnal servitude substituted in 1857 
(20 A 21 Viet. e. :t, s. 2). finir. |». 211.

(!) Nor leas than three years (f>4 A 55 
Viet. <-. tilt, s. 1, ante, p. 211).

(m) The provisions as to imprisonment 
are not s|s-cilically repealed, itv 0 A 10 
Viet. e. 20, s. 1 (rep. IHltfi), where Courts 
were empowered or required to impose a 
sentence of transportation for over seven 
years, they were authorised to substitute a 
term of not less than seven years, or im­
prisonment with or without hard labour for 
not more than two years. 54 & 55 Viet, 
e. 09, s. I, authorises a minimum term of

penal servitude of three years, or imprison­
ment with or without hard labour for not 
over two years. It is submitted that tIn- 
Act of 1891 docs (if the Act of 1840 had 
not already done it) supersede the power 
of imprisonment given in s. 9.

(il) The rest of the section is omitted as 
repealed in 1879 (30 A 37 Viet. e. 88. s. 39). 
Ss. 13 38 were repealed in 1873 (30 A 37 
Viet. e. 88, s. 30). S. 39 avoids mort­
gages, Ac., given for purposes rendered 
unlawful by the Act, except against buna 
/illi purchasers or holders, without notice 
of negotiable instruments.
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offender may be tried ; or if such person or persons so offending shall 
give information to any of His Majesty’s ambassadors, ministers, etc., or 
other agents, so that any person or persons owning such ship or vessel, 
or navigating or taking charge of the same, as captain, master, mate, 
surgeon, or supercargo, may be apprehended ; such person or parsons 
so giving information and evidence shall not be liable to any of tin* 
pains or penalties under this Act incurred in respect of his offence, and 
Mis Majesty’s ambassadors, ministers, etc., or other agents are hereby 
required to receive any such information as aforesaid and to transmit the 
particulars thereof, without delay, to one of His Majesty’s principal secre­
taries of state, and to transmit copies of the same to the commanders of 
Mis Majesty’s ships or vessels, then being in the said port or place ’ (0).

In February, 1845, the ' Felicidade,’ a Brazilian schooner, bound on 
a voyage to Africa for the purpose of bringing back a cargo of slaves, 
arrived off the African coast, and was observed by Her Majesty’s ship 
* Wasp,’ stationed off the slave coast for the prevention of the slave 
trade, who, upon approaching the ‘ Felicidade,’ manned two boats, and 
gave the command of them to 8., one of his officers, with orders to board 
the 1 Felicidade,’ and if she appeared to be fitted up for the slave trade 
to capture her. 8., in obedience to these orders, went with the two boats 
to the ‘ Felicidade.’ At the time of her capture the ‘ Felicidade ’ was fitted 
up for the reception of a cargo of slaves, and was within sixteen miles 
of the shore. The next day Captain Usher placed the ‘ Felicidade ’ under 
the command of 8., and directed him to steer a particular course in 
pursuit of a vessel capable of being seen from the ‘ Wasp,’ although 
then invisible from the * Felicidade.’ 8. accordingly steered that course, 
and the next morning he descried the ‘ Echo,’ a Brazilian brigantine, 
lie chased and overtook the ‘ Echo’ the next night within ten miles of 
the African coast, when and where she surrendered. 8. had at that 
time under his command Palmer, a midshipman, and sixteen British 
seamen ; he ordered P. and eight of the seamen to take charge of the 
‘ Echo ’ during the night. On Mr. Palmer going on board the ‘ Echo,’ 
he found in her a cargo of four hundred and thirty-four slaves. During 
the chase and at the time of the surrender, S. wore his uniform, and at 
the time of the surrender and capture told Serva, the captain of the 
‘ Echo,’ he was going to take them to Her Majesty’s ship the * Wasp,’ for 
being engaged in the slave trade. The * Wasp ’ had printed instructions 
on board. 8. had not any printed instructions on board the 1 Felicidade,’ 
and did not shew any other authority than his uniform and the British 
ensign. He had, however, boarded the ‘ Echo ’ several times before, 
and to Serva was well known as an officer in Her Majesty’s navy. The 
next morning after the capture 8. placed P. and nine British seamen 
under his command on board the ‘ Felicidade,’ in order that he might take 
charge of her and of Serva, M. (another of the crew of the * Felicidade ’), 
and several others of the ‘ Echo’s ’ crew. Within an hour afterwards

(») Nh. 41 4ll, 48 82 were repealed in 
1873 (30 & 37 Viet. c. 88. h. 30). S. 47 
fixes a limitation of live years for indict - 
ments, information, &e., to recover penalties 
or forfeitures, except in case of proceedings

for condemnation or forfeiture of slave» 
illegally imported, for which there is no 
time limit. This section appears not to 
apply to offences within ss. 9, 10, 11.

T 2
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Serva, M., and some of the rest conspired together to kill all the English 
on board the ‘ Felicidade,’ and take her; and in pursuance of that con­
spiracy rose upon P. and his men, and after a short conflict succeeded 
in killing them, M. having in the course of that conflict stabbed and thrown 
overboard P. On the trial of an indictment against Serva and others 
engaged with him in the transaction for the murder of Mr. Palmer, at 
Exeter Assizes, Platt, B., held that the ‘ Felicidade ’ was in the lawful 
custody of Her Majesty’s officers, that all on board that vessel were 
within Her Majesty’s Admiralty jurisdiction, and that if the prisoners 
plotted together to slay all the English on board and run away with the 
vessel, and in carrying their design into execution M. slew 1\, and the 
others were aiding and assisting in the commission of that act, they should 
be found guilty of murder ; and upon a case reserved it was contended 
on the part of the prisoners that both the ‘ Felicidade ’ and ‘ Echo ’ were 
wrongfully taken, and that the prisoners had a right to regain their 
freedom by any means in their power, and consequently that no felony 
had been committed. It was answered on the part of the prosecution, 
that the ' Felicidade ’ and ‘ Echo ’ were lawfully taken under the Slave 
Trade Act, 1824 (5 (leo. IV. c. 113), and 7 <fc 8 Geo. IV. c. 74 (/>), and 
the Portuguese and Brazilian treaties as to slave trading; and that the 
prisoners were in lawful custody, and the ‘ Felicidade. ’ in the lawful 
custody of the Queen’s officers ; but it was held that there was a want 
of jurisdiction in an English Court to try the murder committed on board 
the ‘ Felicidade ’ ; and if the lawful possession of that vessel by the 
British Crown, through its officers, would be sufficient to give jurisdic­
tion, there was no evidence brought before the Court to shew that the 
possession was lawful (7).

A count stated that the prisoner, within the. jurisdiction of the Central 
( riminal Court, did illegally and feloniously man, navigate, equip,despatch, 
use and employ a certain ship called the ‘ Augusta,’ in order to accom 
plish a certain object, which (bv 5 Geo. IV. c. 113, s. 10) was declared 
unlawful, viz., to deal and trade in slaves. The three following counts 
only varied from the first in describing the object of the several acts 
charged to have been done by the prisoner differently, as in the statute. 
It was objected that each count was bad as charging distinct felonies, 
the statute making it a felony to fit out, man, navigate, equip, despatch, 
use or employ any ship in order to accomplish any of the objects thereby 
declared unlawful, and each couni charging the prisoner with having done 
all the acts before mentioned, each of which would have been of itself a 
felony, if done with the object staled in the Act. But the Court held 
that each count contained a charge of one felony only, the whole being 
alleged to have been done to accomplish one and the same single object, 
the essence of the felony consisting in using the means described in the 
Act to accomplish that object. It was also contended, that these counts 
were bad for not negativing the exceptions in the Act of circumstances, 
which might render the transaction lawful ; but it was held that these

(l>) Which gave municipal effect to a (7) R. t\ Nvrva, 2 C. & K. 53 ; 11)en. 104, 
Slave Trade Convention with Brazil. The Denman, C.J., and l'latt, B., <li*n. See also 
Act was repealed in 1873 (30 & 37 Viet. c. the Life of Aldereon, B., p. 00.
88, s. 30).



CHAI*. II.) 277Dealing in Slaves.

exceptions were virtually repealed by 3 & 4 Will. IV. c. 73, s. 12, and 
that for this purpose sect. 10 of the Act of 1824 must be considered as 
if they had never existed ; and as the offences in the indictment were 
charged to have been committed in the reign of Queen Victoria, they 
must necessarily have been after the passing of the repealing Act. It 
was further objected, that the indictment did not allege that the prisoner 
was a British subject, or that the offence was committed within Her 
Majesty’s dominions ; but it was held that, as the offence was stated 
in each count to have been committed at London, within the jurisdic­
tion of the Central Criminal Court, and therefore prima facie, at least 
within the Central Criminal Court district (r), the indictment did in sub­
stance allege the offence to have been committed within Her Majesty’s 
dominions (s).

Upon an indictment under sect. 10 for feloniously fitting out a vessel 
for the purpose of dealing in slaves, it was held that the provisions of the 
Act were not confined to acts done by British subjects in furtherance of 
the slave trade in England or the British colonies, but applied to acts 
done by British subjects in furtherance of that trade in places not part 
of the British dominions. And in order to convict a party who is charged 
with having employed and loaded a vessel for the purpose of slave trading, 
it is not necessary to shew that the vessel which carried out the goods 
was intended to be used for bringing back slaves in return ; but it was 
sufficient if there was a slave adventure, and the vessel was in any way 
engaged in that adventure (t).

Where a party residing in London was charged with having chartered 
a vessel and loaded goods on board, for the purpose of slave trading, it 
was held that slave trading papers found on board the vessel when she 
was seized off the coast of Africa, but not traced in any way to the know­
ledge of the prisoner, were not admissible in evidence against him(u).

The Slave Trade Act, 1843 (6 & 7 Viet. c. 98), recites sect. 2 of the 
Act of 1824 (v), and enacts (sect. 1) that ‘ all the provisions of the 
Slave Trade Act, 1824, hereinbefore recited and of this present Act shall 
from and after the coming into operation of this Act (August 24, 1823), 
be deemed to extend and apply to British subjects wheresoever residing 
nr being, and whether within the, dominions of the British Crown or of any 
foreign country ; and all the several matters and things prohibited by 
the Slave Trade Act, 1824, or by this present Act when committed by 
British subjects, whether within the dominions of the British frown 
or in any foreign country, . . . (w) shall be deemed and taken to 
be offences committed against the said several Acts respectively, and 
shall be dealt with and punished accordingly : provided nevertheless, 
that nothing herein contained shall repeal or alter any of the provisions 
of the said Act’ (r).

(r) .Sec I & G Will. IV. c. 3«i, s. 2, ante, 
p. 2<i7n.

(*) R. v. Jennings, 1 Cox, 115, Wight- 
man and Cresswell, JJ.

(<) R. v. Zulueta, 1 C. & K. 215, Manic 
and Wight man, JJ. Hut sec Santos v. 
lllidge, 28 L J. C.P. 317, 321, post, p. 278.

(«) Ibid.

(« ) Vide ante, p. 271.
(iv) The word* omitted and su. 5, 0 

were repealed in 1 Hill (S. L. R.).
(x) S. 2, which abolished servitude for 

debt of persons called pawns or peons was 
repealed in 1891 (S. L. R.). 8. 3 was re 
pealed in 1873 (3»1 & 37 Viet. c. 88, s. 30). 
As to peonage, see American legislation.
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Sect. 4. * In all eases of indictment or information laid or exhibited in 
the Court of Queen’s Bench (High Court of Justice King's Bench Division) 
for misdemeanors or offences committed against the said Acts (of 1824 
and 1833, ante, pp. 271 et seq.), or against the present Act in any places 
out of the United Kingdom, and within any British colony, settlement, 
plantation, or territory it shall and may he lawful for Her Majesty's said 
Court, upon motion to be made on behalf of the prosecutor or defendant, 
to award a writ or writs of mandamus, requiring the chief justice or 
other chief judicial officer in such colony, settlement, plantation, or 
territory, who are hereby authorised and required accordingly, to hold 
a Court, with all convenient speed for the examination of witnesses and 
receiving other proofs concerning the matters charged in such indictments 
or informations respectively, and in the meantime to cause public notice 
to be given of the holding of such Courts, and summonses to he issued 
for the attendance of witnesses and of agents and counsel of the parties; 
and such examination as aforesaid shall be then and there openly and 
publicly taken in the said Court rim we upon the respective oaths 
of the persons examined, and be reduced to writing and be sent to Her 
Majesty in Her Court of Queen’s Bench, in manner set forth and pre­
scribed in the East India Company Act, 1772 (13 Geo. III. c. 63); and 
such depositions being duly taken and returned according to the true 
intent and meaning of this Act. shall be allowed and read, and shall be 
deemed as good and competent evidence as if such witnesses had been 
present and sworn and examined vim voce at any trial for such mis 
demeanors and offences as aforesaid in Her Majesty's said Court of Queen's 
Bench, any law or usage to the contrary thereof notwithstanding ’ (;/).

There is nothing in the Acts of 1824 and 1833 to prohibit a contract 
by a British subject for the sale of slaves lawfully held by him in a 
foreign country, where the possession and the sale of slaves is legal. 
Where, therefore the defendants, British subjects, resident and domiciled 
in Great Britain, being possessed of certain slaves in the Brazils, where 
the purchase and holding of slaves is lawful, contracted with the plain 
tiff, a Brazilian subject, domiciled in the Brazils, to sell them to him, 
to be used and employed there, and some of the slaves had been pur 
chased by the defendants in the Brazils after the passing of the Act of 
1824, but before the Act of 1843 (z), for the purpose of being < 
and they were employed, in certain mines there, of which the defendants 
were the proprietors ; and the rest of the slaves were their offspring, 
and were in the possession of the defendants before the passing of the 
latter Act ; it was held that the contract was valid (a).

The Slave Trade Act, 1873 (36 & 37 Viet. c. 88), consolidates the 
laws for the suppression of the slave trade, and incorporates the unre­
pealed provisions of the Slave Trade Act, 1824 (already stated).

Bv sect. 2. ‘ In this Act the term “ trud” means any vessel used in 
navigation. The term “ Hritinh pnmsnion ” means any plantation, 
territory, settlement, or place situate within His Majesty’s dominions,

(y) See fHutt, Vol. ii. )>. 224!*, * Evidence.' (z) Nee h. 1 of that Act,
Na. ft, U were repealed in 1891 (64 A 55 Viet. («) Kant oh r. Midge, 8 ('. K. (N. 8.) 8fil
e. 07, K. Lit). and a. 7 in 1874 (37 A 38 Viet. (Ex.) : 28 L .1. C.l*. 313.
e. 99. K. L. It.).

6656
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and not forming part of the United Kingdom. The term “ Governor ” 
includes the officer for the time being administering the government of 
any colony, and where there is a local governor or lieutenant-governor 
under a governor-general, means the local governor or lieutenant- 
governor : The term " foreign stale " includes any foreign nation, people, 
tribe, sovereign, prince, chief, or headman : The term “ vessel of a foreign 
state" means a vessel which is justly entitled to claim the protection 
of the flag of a foreign state, or which would be so entitled if she did 
not lose such protection by being engaged in the slave trade : The term 
“ treatg ” includes any convention, agreement, engagement, or arrange­
ment : The term “ slave trade," when used in relation to any particular 
treaty, does not include anything declared by such treaty not to be com­
prised in the term or in such treaty : The term “ Vice-Ad mirait g Court " 
does not include any Vice-Admiralty Court, which for the time being 
has under its commission a limited jurisdiction only in matters relating 
to the slave trade : The term "British Slave Court” means the High 
Court of Admiralty of England, every Vice-Admiralty Court in [HiaJ 
Majesty's dominions out of the United Kingdom, and every East African 
Court for the time being within the meaning of the Slave Trade (East, 
African Courts) Act, 1873 (36 & 37 Viet. c. 50) : The term “ Slave Court " 
means every British Slave Court, every mixed commission or Court 
established under any existing slave trade treaty, and the Court of any 
foreign state having jurisdiction to fry and condemn a vessel engaged in 
the slave trade : Tins term “ existing slave trade treaty " means a treaty 
made by or on behalf of [His | Majesty or his royal predecessors with any 
foreign state for the more effectual suppression of the slave trade and in 
force at the passing of this Act/

Sect. 3 provides for the seizure of ships suspected (b) of being engaged 
in or fitted out for the slave trade, and for the seizure of vessels, slaves, 
persons, goods, and effects which may be forfeited under the above pro­
visions. Sect. 4 and Schedule 1 provide for presumption that a vessel 
is engaged in the slave trade from the presence of certain specified par­
ticulars in its equipment. But the presumption does not extend to vessels 
of a foreign state, except so far as is consistent with the treaty made with 
such state. Sects. 5-8 provide the tribunal which is to try the right of 
seizure. Sects. 9 and 10 provide for the disposal of vessels and slaves 
which have been seized. Sects. 11-16 relate to bounties (c). By sect. 17 
persons authorised to make seizures are to have the benefit of the pro­
tection granted to persons acting under the Imperial Customs Acts. 
By sect. 18 the pendency of proceedings under the Act in certain cases 
is made a bar to other legal proceedings. Sect. 10-21 apply to pro­
ceedings in the High Court of Justice in England (Admiralty Division) 
with respect to costs (d).

(It) Ah to reasonable suspicion not* R. r. 
Oasaca, 5 A|>p. Can. 4H.

(r) Ki‘v also the Naval Prize Act, I8ii4 
(27 & 28 Viet. e. 24). hh. 12 18.

(d) S. 20 in repealed an to costa which can 
lie taxed in a British possession, as from 
the commencement of the Colonial Courts of

Admiralty Act, 1800, in the possession, and 
as to Courts out of the King's dominion as 
from the commencement of an order apply­
ing the Aet of 1890 to the Court (53 & 54 
Viet. o. 27. s. 18). See Index to Statutory 
Rules and Orders (cd. 1907), tit. 1 Foreign 
Jurisdiction.'
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By sect. 22,4 Any person who wilfully gives false evidence in any pro­
ceeding taken in pursuance of this Act in any Slave Court shall be guilty 
of an offence against this Act, and shall be liable to the like penalty as 
if he had been guilty of perjury, or in a British possession, of the offence, 
by whatever name called which if committed in England would be 
perjury.’

By sect. 23 the registrar of a British Slave Court is to make returns 
of cases adjudged in such Court (e).

By sect. 24, 4 This Act shall be construed as one with the enactments 
of the Slave Trade Act, 1824 (/), and any enactments amending the 
same (g), so far as they are in force at the time of the passing of this Act, 
and are not repealed by this Act ; and the expression “ this Act," 
when used in this Act, shall include those enactments.'

By sect. 25, 4 All pecuniary forfeitures and penalties imposed by the 
said enactments, with which this Act is to be construed as one, may 
be sued for, prosecuted, and recovered in any Court of record or of Vice- 
Admiralty in any part of His Majesty’s dominions wherein the offence 
was committed, or where the offender may be, in like manner as any 
penalty or forfeiture incurred in the United Kingdom, under any Act 
for the time being in force relating to His Majesty’s customs, or (in the 
case of the High Court of Admiralty, or of a Court of Vice-Admiralty), 
in like manner as any vessel seized in pursuance of this Act. Such 
pecuniary penalties and forfeitures shall, subject to the express pro­
visions of the said enactments, be paid and applied in like manner as the 
net proceeds of a vessel seized otherwise than by the commander or 
officer of one of His Majesty’s ships, or of the cruiser of a foreign state.'

Trial of Offences against the Act.—By sect. 20, 4 Any offence against 
this Act, or the said enactments with which this Act is to be construed 
as one, or otherwise in connection with the slave trade, shall for all 
purposes of and incidental to the trial and punishment of a person guilty 
of such offence, and all proceedings and matters preliminary and incidental 
to and consequential on such trial and punishment, and for all purposes 
of and incidental to the jurisdiction of any Court, constable, and officer 
with reference to such offence, be deemed to have been committed, 
either in the place in which the offence was committed or in the county 
of Middlesex, or in any place in which the person guilty of the offence 
may for the time being be, either in His Majesty’s dominions, or in any 
foreign port or place in which His Majesty has jurisdiction ; and the 
offence may be described in any indictment or other document relating 
thereto, as having being committed at the place where it was wholly 
or partly committed, or as having been committed on the high seas, 
or out of His Majesty’s dominions, and the venue or local description 
in the margin may be that of the place in which the trial is held.

‘ Where any such offence is commenced at one place and completed 
at another, the place at which such offence is to be deemed to have 
been committed shall be either the place where the offence was commenced 
or the place where the offence was completed.

(e) See 53 & 54 Viet. c. 27, s. 18. No (/) Ante, p. 271. 
regulations have yet been made as to re- (y) i.e. the Acts of 1833 and 1843, sujtra. 
turns by such registrars,
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* Where a person being in one place is accessory to or aids or abets 
in any such offence committed in another place, the place at which such 
offence is to bn deemed to have been committed shall be either the place 
in which the offence was actually committed or the place where the 
offender was at the time of his being so accessory aiding or abetting.

‘ Where it appears to any Court, or the judge of any Court having 
jurisdiction to try any such offence, that the removal of an offender 
charged with such offence to some other place in His Majesty’s dominions 
for trial would be conducive to the interest of justice, such Court or 
judge may, by warrant or instrument in the nature of a warrant, direct 
such removal, and such offender may be removed and tried accordingly. 
And sect. 2()8 of the Merchant Shipping Act, 1851 (//), shall apply to the 
removal of an offender under this section in the same mannner as if the 
term “consular officer" (i), in that section included the Court or judge 
making such warrant or instrument.’

By sect. 27, offences against the Act or the incorporated enactments, 
or otherwise in connection with the slave trade, whether committed 
on the high seas or on land, or partly on the high seas and partly on land 
are to be deemed to be included as extradition crimes in the. first schedule 
of the Extradition Act, 1870 (33 & 31 Viet. c. 52), and that Act and 
any Act amending it arc to be construed accordingly.

By sect. 28 the Act is applied to all cases of vessels, slaves, goods, and 
effects seized and adjudicated upon by any Slave Court, whether before 
or after the passing of the Act (/). Sect. 29 extends the Act to future 
treaties with any foreign state in relation to the slave trade if an Order 
in Council be obtained for that purpose (k).

The Slave Trade (East African Courts) Act, 1873 (/) (30 & 37 Viet. c. 59),
(/i) i.f. 17 & 18 Viet. c. 104, ». 208, rc- 

)X‘aled in 1804 and replaced by ». 080 of the 
Merchant Shipping Act, 1804 (f>7 & 58 Viet, 
e. 00), which combines ». 208 with 4.» & 40 
Viet. c. 55, s. 0. The effect of the repeal is 
to Hubstitutc the new for the former enact­
ment. See 52 & 53 Viet. e. 03, ». 38, ante, 
p. 5.

(i) i.e. ‘ Briti»h Consular officer ’ (57 & 
58 Viet. c. 00, ». 080), including Consul 

(k) The Orders in Council in force arc as

Ccncral, Consul, Vice-Consul, Consular 
Agent, or any person for the time being 
authorised to discharge the duties of Consul 
(Jeneral or Vice-Consul. 52 & 53 Viet. e. 03, 
». 12 (20).

(/) A similar provision is made by 30 & 
37 Viet. e. 50, ». 7, and that enactment is by 
42 & 43 Viet. e. 38, ». 3, extended to treaties 
with the Government of Egypt.

follows : —
Date of Order in Council. 

May 0, 1802 . 
Sept. 0, 1884 . 
I)ee. 30, 1878 . 
dune 28, 1880 . 
April 3, 1880 i 
Nov. 28, 1880 > 
Nov. 0, 1883 . 
Nov. 6, 1883 . 
Aug. 18, 1882 
May 0, 1802 . 
Aug. 20, 1881 # 
Aug. 23, 1883 t

Treaty to which Act applied.
Brussels lluncrnl Act 
Abyssinia Treaty of 
Wpl
Ocrmany „ „
Italy
•lohanna „ ,.
Mohilla

Turkey „ „

of duly 2, 1800. 
June 3, 1881. 
Aug. 4. 1877. 
March 20, 1870. 

i 11er. 21, 1885.
• Sept. 14, 1880. 

Oct. 10, 1882. 
Oct. 24, 1882. 
March 2. 1882. 
July Ison.

(Jan.85, issu.
• March 3, 1883.

(/) This Act applies retrospectively to 
eases already adjudicated (a. 0). S. 3 gives 
jurisdiction where the vessel seized is British 
or is seized under an existing treaty or is 
not shewn to be entitled to claim the pro­

tection of the Hag of any foreign state : and 
in the ease of a British vessel, whether it 
is brought in by a British ship or by the 
commander of a foreign state party to tho 
treaty (42 & 43 Viet. e. 38, s. 4).
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ns nmvmlvd by the Slave Trade (East African Courts) Act, 1879 (42 & 
43 Viet. c. 38), regulates and extends the jurisdiction in matters con­
nected with the slave trade of the Vice-Ad mirait y Court at Aden, and of 
His Majesty's consular officers within the dominions of the sovereigns 
of Zanzibar (m), Muscat (n), and Madagascar (o), upon whom jurisdiction 
had been, or should be, conferred by Order in Council in relation to 
vessels captured on suspicion of being engages I in the slave trade or 
otherwise in relation to that trade. The Acts apply to existing and 
future treaties with the powers named or with Egypt (/>), or any other 
foreign nation, people, tribe, sovereign, prince, chief, or headman in 
Arabia or East Africa, or the coasts of the Persian Oulf (sect. 7).

By the Slave Trade Act, 1876 (39 & 40 Viet. e. 40), s. 1, it is pro­
vided that a subject of the King, or of any Prince or State in India 
in alliance with the King, may be dealt with and punished in any place 
in British India where lie is found for committing or abetting 
offences against sects. 367, 370, 371 of the Indian Penal Code (Act XLV. 
of 1860) (q), or any subsequent amendment of these sections (r), com­
mitted upon the high seas or in any part of Asia or Africa, specified 
in the Order in Council. By sect. 3, High Courts in India are given, for 
the purpose of obtaining evidence for the trial of such cases, the powers 
given to the Court of Queen’s Bench by sect. 4 of the Slave Trade Act, 
1843(a) as to British possessions where a witness may be, and as to 
consular officers in the specified parts of Asia or Africa the powers 
given by sect. 330 of the Indian Criminal Procedure Code, Act X. of 
1872 (t)'.

Bv Order in Council of April 30, 1877 («), the above Act was applied 
to certain portions of Asia and Africa, viz., the territories of the Khan of 
Klielat, and of the Sultan of Muscat in Mekran and Arabia, the coasts 
of Beloochistan, and of the Bunder Abbas district, and the shores of 
the Persian Oulf, the coast of Arabia from Has Mussendom to Cape Bab 
el Mandeb, the territories of certain specified tribes near Aden, the coast 
of Africa from Bas Sejarme to Delagoa Bay, the territories of the Sultan 
of Zanzibar, and the sea and islands within 10 degrees of latitude or 
longitude from such coasts and shores respectively (»;).

By the Colonial Courts of Admiralty Act, 1890 (53 & 54 Viet. e. 27), s. 2, 
subs. 3(6), a Colonial Court of Admiralty has under the Slave Trade Act, 
1873, and any enactment relating to the slave trade (w) the jurisdiction

(m) Now h British Protectorate. See 
Zanzibar Orders in Council, I1MM», May 11 
and Dec. 21. St at. R. & O. IIMMi, pp. 103, 
214.

(n) For tin- treaties see ti Hertalet, 578. 7 
do. sis. !i <in. 577. is il<>. !*27 : and we 
Muscat Order in Council, Nov. 4. I8U7. St. 
It. fi <>. Revised (ed. 1JHI4), vol. v. tit. 
* Foreign Jurisdiction.’

(o) Now part of the dominions of the 
French Republic.

(p) 42 & 43 Viet. c. 38, s. 3.
(ç) Mayne, Ind. Cr. L. («I. 181MI).
(r) If applied by Order in Council subject 

to a veto by Parliament, s. 2.
(«) Ante, p. 278.

(/) Superseded and replaced by s. 503 of 
the Indian Criminal Procedure C<sle of 
I8Ü8.

(m) Printed in St. It. & O. Revised (ed. 
11*04). vol. xi. tit. ‘ Slave Trade,’ 84.

(»•) Ss. 4 & <i of the Act of I87<i were 
repealed in I81MI (53 & 54 Viet. c. 37, s. 18), 
and s. 4 re-enacted as s. 17 of that Act.

(w) As to making rules as to practice, 
proe<alure, costs and returns, and appeals, 
in slave-trade matters in the East African 
Courts sec s. 13 (I), (3), and other Courts of 
Admiralty or Vice-Admiralty, s. 13(2). For 
reference to the rules made see Index to 
Statutory Rules and Orders (ed. 1007), pp. 
PM), 101.
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thereby conferred in a Vice Admiralty Court, but by subs. 3 has not 
jurisdiction under the Act of 1890 to try or punish a person for an offence 
which, according to the law of England, is punishable on indictment. 
The Act may be applied by Order in Council to Courts under the Foreign 
Jurisdiction Act, 1890 (53 & 54 Viet. c. 37) (x).

The criminal jurisdiction of Colonial Courts witli reference to the 
slave trade offences arising outside the land and sea limits of the 
Colony depends on the Acts of 1824 and 1873, supra,

The Act of 1890, c. 27, s. 9, authorises the King by commission under 
theUreat Heal to establish Vice-Admiralty Courts (y) in any British posses­
sion. In British India and Colonies having a representative legislature, 
the Courts thus created may not exercise jurisdiction, except for certain 
purposes relating to prize, the royal navy, the slave trade, to the Pacific 
Islanders Protection Acts. 1872 and 1875, the Foreign Enlistment Act, 
1870, or to matters on which questions arise relating to treaties or 
conventions with foreign countries, or to international law.

Sect. II. Thk Pavikmi Jmi<ani>krm Protection Acts.

By sect. 9 of the Pacific Islanders Protection Act, 1872 (z) (sometimes 
described as the Kidnapping Act), certain offences by British subjects 
in the nature of kidnapping or enslaving ‘ natives of islands in the 
Pacific Ocean, not being within the King’s dominions nor within the 
jurisdiction of any civilised power,' are declared felony. The Supreme 
Courts of the Australian States (n) and the Dominion of New Zealand, 
and Fiji (b) arc empowered to try the offences and to inflict, at the 
discretion of the Court, the highest punishment short of death, or any 
less punishment for felony awarded by the law of the colony where the 
trial takes place. Persons who aid, abet, counsel, or procure the commis­
sion of such offences may be tried and punished as principal offenders 
(sect. 10). In indictments for such offences the offence may he described 
as committed at the place where it was wholly or partly committed, or 
may be averred generally as committed within the King’s dominions, 
and the venue or local description in the margin of the indictment may be 
that of the place where the trial is held (sect. 11) (c).

The Act contained provisions (sects. 3-5) as to licences authorising the 
carrying of native labourers, amended in 1875 (38 & 39 Viet. c. 51, s. 2), 
which are now ineffective so far as concerns Australia, by the stoppage of 
Polynesian immigration.

(*) f.f/. in Cyprus (181)3), China mid 
Con-a (I1HI4), Ottoman Empire ( 1005), 
Persian Coast and Islands (1001), Siam 
(IlHMi), Zanzibar (1000), Western Paeillc 
(1003).

(y) As to criminal jurisdiction of the 
Admiral or Vice-Admiral, vide ante, pp. 31, 
207.

(:) 3.'» & 30 Viet. e. 10. See 2 Kteph. 
Hist. Cr. L. 58, and Quick & (iarran, Aus­
tralian Commonwealth Constitution, p. 037.

(o) By s. 22. This power does not affect 
the jurisdiction vested in the Supreme

Courts of New South Wales and Tasmania 
under the Australian Courts Act, 1828 
(0 (loo. IV. c. 83).

(fc) Added by the Art of 1875 (38 & 30 
Viet. e. 51) s. 8.

(r) Ss. 12 15 deal with the obtaining of 
evidence. Ss. 10, 17 give power to seize 
suspected British vessels. The vessels can 
lie adjudicated upon by the Admiralty 
Courts in England or Colonial Vice- 
Admiralty Courts (38 & 30 Viet. e. 51, 
ss. 4, 5 ; 53 & 54 Viet. e. 27, s. 9).
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The Pacific Islanders Protection Act, 1875 (38 & 39 Viet. c. 51), 
authorises His Majesty to exercise jurisdiction over British subjects 
in islands and places in the Pacific Ocean not within the King's dominions, 
and by Order in Council to create a Court of justice with criminal juris­
diction over British subjects within such islands and places, with power 
to take nuisance of all crimes and offences committed by British sub­
jects ‘ w hin any of the said islands and places, or in any haven, river, 
creek, or lace within the jurisdiction of the Admiralty ’ (sect. 6) (d) . . . 
and to x t such jurisdiction or any part thereof in a designated Court of 
a British Colony, and provide for the transmission of such offenders to the 
colony for trial and punishment, and for the admission in evidence of 
depositions taken in such islands and places.

The Acts of 1872 and 1875 took effect in the Australasian Colonies on 
proclamation by the Governors (35 & 36 Viet. n. 19, s. 21 (rep.) ; 38 & 39 
Viet. c. 51, s. 10).

Under the above Acts and the British Settlements Act, 1887 (50 & 51 
Viet. c. 54), and the Foreign Jurisdiction Act, 1890 (53 & 54 Viet. c. 37), 
an Order in Council was made, March 15, 1893, by sect. 13 whereof 
jurisdiction as to all matters and questions arising under the Pacific 
Islanders Protection Acts, 1872 and 1875, is subject to the provisions 
of the Order vested in and exercisable by the Court of the High Com­
missioner for the Western Pacific (e), which consists of the High Com­
missioner, the Chief Justices and other judges of the Supreme Court of 
Fiji, and the deputy commissioners (/). The Order contains pro 
visions (</) as to procedure and jurisdiction, which include adaptations 
of the Admiralty Offences Colonial Acts of 1849 and 1860 (/<).

On an indictment tried in Queensland for an offence against sect. 9 of 
the Act of 1872, the question arose whether the island of Malay ta was 
part of the dominions of the British Crown or within the jurisdiction of any 
civilised power. The judge, on reference to the Pacific Order in Council 
of 1893, decided that it was part of the law, and that it applied to Malay ta 
with other islands as not being within the jurisdiction or protectorate of 
any civilised power (»). In the same case it was held that if the Crown 
made a 'prima facie case of suspicion, the burden lay on the accused to 
prove, that the natives were taken from their islands with their own 
consent.

(</) Ail mil nil y jurisdiction might also bo 
conferred. But see 53 & 54 Viet. e. 27, si. 
Hi. is

(e) See the Pacific Orders in Council of 
181*3. IH!*7. 11*03. and 2nd Nov. 1007. 
and 20th Sep. 11*08. St. K. & O. Revised 
(od. 11*04), vol. v. tit. * Foreign Juris­
diction.' St. R. & O. Revised 11*07, No. 
8*14 : St. R. & <*. 1008 (No. 780). The 
orders embrace the following British pro­

tectorate : Tonga or Friendly Islands, 
Vnion Croup, Kllieo and Cilbcrt islands, 
and Southern Soloman's ; and (jointly with 
France) the New Hebrides, including Banks 
Islands and Torres Islands.

(/) Arts. 8, 112.
(g) Arts. «0 84.
(h) Ante, p. 201*.
(•) it. v. Vos 1181*5], 0 Queensland L. J. 

215.
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CHAPTER THE THIRD.

OF SERVING FOREIGN STATES AND BREACHES OF NEUTRALITY.

A. Common Law and Earlier Statutes.

According to the old authorities the King is entitled to call on all the 
lieges to defend the realm and to prevent their withdrawal from the 
realm (a) ; and disobedience to the King's letter to a subject commanding 
him to return from beyond the seas, or to the King's writ of ne exeat regno, 
commanding a subject to stay at home, is a high misprision and con­
tempt (b). And it is also a high offence to refuse to assist the King for the 
good of the state, either in councils, by advice, if called upon, or in war 
by personal service for the defence of the realm against rebellion or 
invasion (c) ; and all persons under the degree of nobility who are fifteen 
years of age and able to travel are liable to punishment for neglecting to 
join the posse comilatus (d).

Entering into the service of a foreign state without the consent of 
the King, or contracting with a foreign state any engagement which sub 
jects the party to an influence or control inconsistent with the allegiance 
due to our own sovereign, is said to be a misdemeanor indictable at 
common law (e), and where the foreign state is at war with Great 
Britain is treason (/). Indeed it is considered as so high an offence 
to prefer the interests of a foreign state to that of our own, that any 
act is said to be criminal which may but incline a man to do so ; as to 
receive a pension from a foreign prince without the leave of the King (7).

Early Statutes.

By an Act of 1605 (3 Jac. I. c. 4, s. 18) (h), it was made felony to go 
out of the realm to serve foreign states without first taking the oath of 
allegiance and entering into a bond against reconciliation with the Pope 
or plots against the King. The oath prescribed by the Act of 1005 was

(«) The King may command under his 
privy seal or privy signet, that one go not 
out of the realm as appeareth by F. N. B. 
8f>. Lane’s ease [1587J, 2 Co. Hep. 10, 17b. 
Karl of Devonshire's case, 11 Co. Hep. 92a.

(h) 1 East, I». C. 81 ; 4 BL Com. 122 ; 
Beanies, Ne Exeat. And if the subject 
neglects to return from beyond the seas, 
when commanded, his land shall be seized 
till he does return, 1 Hawk. c. 22, s. 4.

(r) 1 Hawk. c. 22, s. 2. Sec Manual of 
Military I .aw, c. ix. The power did not 
extend to compel a man to leave the realm 
on military service. Imprisonment for 
this purpose was declared illegal by 10

Car. I. c. 28. Nee ease of soldiers, 0 Co. 
Rep. 27a.

(d) Neglect to join the posse com Hat us. 
if required by the sheriffs or the justices, is 
a misdemeanor. 2 Hen. V. stat. 1, e. 8. 
And as to arrest of felons, see 60 & 61 Viet, 
c. 65, s. 8(1). The posse romitatus is now 
summoned, if at all, only for the arrest of 
felons or suppression of riots (/»»*/, p. 481.

(e) 1 East, P. C. 81 ; 4 Bl. Com. 122.
( f) R. r. Lynch [1908], 1 K.B. 744.
(7) 3 Co. Inst. 144 ; 1 Hawk. e. 22, s. 3 .

4 Bl. Com. 121.
(A) Repealed in 1846 (V L 10 Viet. c. 59).
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modified in 1688 (1 Will. & M. at. 1, c. 8). Under the Act of 1605 it was 
considered, that if a party went out of the realm with intent to serve a 
foreign state, although there was no service in fact ; or if a party did 
actually so serve, though he did not go over for that purpose, but upon 
some other occasion, it was within the statute (t).

By Acts of 1736 (9 Geo. II. c. 30), and 1756 (29 Geo. 11. c. 17), it was 
made felony without benefit of clergy to enlist, or procure any person to 
go abroad to enlist, as a soldier in the service of any foreign prince, state, 
or potentate. These Acts were directed against the enlistment by foreign 
powers of Catholics or Jacobites (»).

O f Breaches of Neutrality.
It appears not to have been an offence at common law for British 

subjects to enter into the service of belligerent powers at peace with 
Great Britain, unless the act involved a breach of duty to the King (/).

In the United States legislation was passed in 1794 and 1818 to 
prevent aid by American citizens to foreign belligerents.

Act of 1819.—In 1819 was passed an Act (59 Geo. 111. c. 69) framed on 
the United States Act of 1818. The preamble recites that, * The enlist­
ment or engagement of His Majesty's subjects to serve in war in foreign 
service, without His Majesty's licence, and the fitting out or arming of 
vessels by His Majesty's subjects, without His Majesty’s licence, for 
warlike operations in or against the dominions of any Foreign Prince, 
State, potentate, or persons exercising or assuming to exercise the powers 
of Government in or over any Foreign Country, Colony, Province, or part of 
any Province (k), or against the ships, goods, or merchandise of any Foreign 
Prince, potentate, or persons as aforesaid, or their subjects, may be pre­
judicial to and tend to endanger the peace and welfare of this Kingdom * ; 
and that ‘ the laws in force are not sufficiently effectual for preventing 
the same.’

In it. v. Jones (/), on an indictment (under 59 Geo. lll.c. 69), for engng 
itig and procuring at Liverpool men to enlist as sailors in the Confederate 
service, it appeared that the men had been induced by the defendants 
to sign articles at Liverpool to serve in the ‘ Japan ' on a voyage to China, 
and they embarked on board her, and she sailed to the British Channel, 
and anchored off Brest, and the next day a captain of the Confederate 
navy enlisted the men in that service. Coekburn, C.J., held that the 
question was, whether the defendants procured the sailors to embark at 
Liverpool for the purpose of their being employed in the service of the 
Confederate States. If they procured the sailors to embark on board 
the ‘ Japan ’ and sail to a foreign country, to be there enlisted in the 
Confederate service, they were guilty, and it was sufficient if that was the 
intention of the defendants, although the men themselves did not go 
with that intention.

(i) 3 Co. Inst. HO ; I East, |\ ('. 8:\ Vf. 
the repealed Irish Aets, 11 (leo. II. e. 7. Ill 
<leo. II. c. 7. See 2 Stephen Hist. Vr. L 2.Y7, 
where the early statutes are collected.

(y) Vide supra, p. 28.1.
(Ic) The first effect, if not the object, of 

this Act was to prevent British subjects

from engaging in the revolt of the Spanish 
American colonies. The words in italics 
were clearly intended to have this effect. 
Sec 40 Pari. Deli. (1st series). 1084, 1001. 
The * Salvador ' 1187»|. !.. It. 3 PC. 218, 
231.

(/) 4 F. A K. 2ft.
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In H. v. Rumble (w), the indictment (under 59 Geo. 111. c. 09) con­
tained counts for causing, &c., men to enlist in the Confederate service as 
sailors, &c., and for counselling men here to enlist in that service abroad, 
and for assisting the equipment of a vessel for that service. An old iron 
steam gunboat dismantled of all her guns and warlike equipments, and 
stripped of her armour-plates, masts, spars, and sails, and with only her 
engines and boilers in her, was sold by the Government to a firm, who 
bought her with a view to her being engaged in the Confederate service. 
Leave was obtained from the Admiralty to have the vessel docked and 
repaired at Sheerness, and the defendant, who was one of the dockyard 
officials, had rendered every assistance. There were no warlike equipments 
done, but mere repairs or fittings as a mercantile vessel. The defendant 
had held himself out as engaging men on board the vessel for a trial trip 
previously to her going on a voyage to China, and had engaged men, or 
sent them on board to be engaged, as stokers, firemen, or engineers ; but 
none of the men had any other idea than that the vessel was destined for 
China. The vessel went to Calais, and there the Confederate flag was 
hoisted, and officers came on board and took the command of her as a 
Confederate vessel, and the men were invited to enlist in the Confederate 
service, but most of them declined. The defendant was on board whilst 
the Confederate flag was flying, in company with the officers, and when 
he came back to Sheerness he continued to interest himself in sending 
men over for the service of the vessel, though only in connection with 
the locomotive power. The jury were directed—1. That the main 
question was, whether the defendant was a party to the engagement 
of the men with a view to enlistment in the Confederate service. 2. That 
the acts of the defendant after he must have been aware of the destination 
of the vessel, though not the subject-matter of the indictment, might be 
taken into consideration as throwing light upon the intention with which 
he did the acts in the earlier part of the transaction, which were the 
subject-matter of the indictment. 3. That the trifling repairs done to 
the engines, &c., did not amount to an equipment. 4. That if the 
defendant procured the men to enter into engagements nominally for a 
trial trip, but with the ulterior purpose on his part of getting them into a 
position in which they might be induced to enlist in the Confederate 
service, the defendant was guilty, but if his object in engaging the men 
was simply that the vessel should go out on a trial trip and come back, he 
was not guilty. 5. That the term * sailors ’ in the statute included 
persons engaged as stokers, firemen, and engineers, for the purpose of 
navigating the vessel, (i. That there must be a hiring or enlistment in 
the United Kingdom to bring the case within the statute. 7. That such 
an offence must have been committed in England, or the offence of 
counselling its commission was not proved (n).

The building in pursuance of a contract, with intention to sell and 
deliver to a belligerent power, the hull of a vessel suitable for war, but 
unarmed and not equipped, or fitted out with anything which enables 
her to cruise or commit hostilities, or do any warlike act whatever, was 
not a violation of 59 Geo. III. c 09. The equipment forbidden by that

(n) Sw R. v. Corbett, 4 K. & F. M5.(w) 4 F. & F. I
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Act was an equipment of such warlike character as enables a ship on 
leaving a port of this kingdom to cruise or commit hostilities. (Per Pollock, 
C.B., and Bramwell, B.) If the character of equipment is doubtful, 
it may be explained by evidence of the intent of the parties. The Act 
includes a case where the equipment is such that, although the ship when 
it leaves a port in this kingdom is not in a condition at once to commit 
hostilities, it is yet capable of being used for war, and the intent is clear 
that it is to be used for war. (Per Channell, B.) Any art of equipping, 
furnishing, or fitting out done to the hull or vessel, of whatever nature or 
character that act may be if done with the prohibited intent, is within, 
the statute. (Per Pigott, B.) On the trial of an information respecting 
the seizure of a vessel in a port at Liverpool for an alleged violation of 
the Act for equipping her for the service of a belligerent state, Bramwell, 
B., was of opinion, that a right direction would be, that if the jury were 
satisfied that the parties concerned were equipping, or arming, or attempt­
ing to equip or arm, the ship claimed, with intent that it should be 
employed in the service of a foreign power to cruise or commit hostilities 
against others as alleged, they should find for the Crown ; but such equip­
ment or attempted equipment must he of a warlike character, so that 
by means of it the ship was in a condition more or less effective to cruise 
or commit hostilities ; otherwise they must find for the claimants. Chan­
nell, B., was of opinion that the questions left to the jury should have 
been—1. Was there an intent, on the part of any one having a controlling 
power over the vessel, that she should be employed in the service of the 
Confederate States, to cruise or commit hostilities against the United 
States ? 2. If so, was she equipped, fitted out, or furnished in a British port 
in order to be employed to cruise, &e. ? 3. If not equipped, was there 
any attempt to equip her in a British port in order that she should be so 
employed i 4. Or did anv one knowingly assist, &c., in such equipment 
in a British port ? Bigott, B., said that the jury should have been directed 
to see—1. Whether the equippers or the purchasers had the prohibited 
intent ; and, 2. Whether with such intent they had done any act towards 
equipping, furnishing, or fitting out the ship, beyond the mere work of 
building the hull of the vessel, or had attempted to do so (#>).

B. The Foreign Enlistment Act, 1870.

In consequence of the defects in the Act of 1819, revealed by the 
decision in Attorney-General r. Sillem (ubi »«/>.), and of the rejiort of a 
Royal Commission in 1807 (p), that Act was repealed on the outbreak of the 
Franco-German War in 1870, and was replaced by the Foreign Enlist­
ment Act, 1870 (33 & 34 Viet. c. 90) now in force. The preamble of 
that Act recites ‘ that it is exjiedient to make provision for the régula 
tion of the conduct of llis Majesty's subjects during the existence of 
hostilities between foreign states with which His Majesty is at jieace.’ 
The Act of 1870 extends to 4 all the dominions of the King, including 
the adjacent territorial waters ’ (sect. 2) (#/), and has been held to apply

(<>) A.-(l. r. Sillem, 2 H. 4 ('. 4111 : 311 (g) Sec Territorial Water* ,Iuri*(liction
L. .1. Ex. 92. Aet, 1878 (41 & 42 Viet. c. 73), ante, p. 41.

(/>) Pari. Pap. (18117 8) e. 4027.
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to British subjects everywhere, whether within the King’s dominions or 
not (r), and to foreign subjects within the King’s dominions (s). It came 
into operation in the United Kingdom immediately on its passing (August 
9, 1870), ‘and shall be proclaimed in every British possession by the 
(Governor thereof as soon as may be after he receives notice of this Act, 
and shall come into operation in that British possession on the day of 
such proclamation ’ (sect. 3).

An indictment alleging that certain offences against the Act had 
been committed within the limits of Her Majesty’s dominions and after 
the coming into operation of the Act, sufficiently avers the Act to have 
been in force in that part of Her Majesty’s dominions in which the 
offences were alleged to have been committed. But proof must be given 
where necessary of proclamation in a British possession, <*//., in one 
acquired after August 9, 1870 (<).

Illegal Enlistment. -By sect. 4, ‘ if any person (u), without the 
licence, of His Majesty (u), being a British subject, within or without His 
Majesty’s dominions, accepts or agrees to accept any commission or 
engagement in the military or naval service of any foreign state at war 
with any foreign state at peace with His Majesty (w), and in this Act 
referred to as a friendly state, or, whether a British subject or not, within 
Mis Majesty’s dominions, induces any other person to accept or agree to 
accept any commission or engagement in the military or naval service 
of any such foreign state as aforesaid—

‘ He shall be guilty of an offence against this Act, and shall be 
punishable ’ as stated post, p. 292.

Sect. 5. ‘ If any person, without the licence of His Majesty, being 
a British subject, quits or goes on board any ship with a view of quitting 
His Majesty’s dominions, with intent to accept any commission or engage­
ment in the military or naval service of any foreign state at war with 
a friendly state, or, whether a British subject or not, within His Majesty’s 
dominions, induces any other person to quit or to go on board any ship 
with a view of quitting His Majesty’s dominions with the like intent, 
he shall be guilty of an offence against this Act, and shall be punishable ’ 
as stated post, p. 292.

Sect. 6. ‘ If any person induces any other person to quit His Majesty’s 
dominions or to embark on any ship within His Majesty’s dominions 
under a misrepresentation or false representation of the service in which 
such person is to be engaged, with the intent or in order that such person 
may accept or agree to accept any commission or engagement in the 
military or naval service of any foreign state at war with a friendly state, 
he shall be guilty of an offence against this Act, and shall be punishable ’ 
as stated post, p. 292.

Sect. 7. ‘ If the master or owner of any ship, without the licence of 
His Majesty, knowingly either takes on board, or engages to take on

(r) R. v. Jameson [ 1890], 2 Q. B. 428.430. 
(») R. v. Jameson, ubi sup. R. v. 

Sandoval, 10 Cox, 206.
(1) It. 1'. Jameson, vbi sup.
(u) It was held in King of Two Sicilies v. 

Willcox, 1 Sim. (N. S.) 334, 19 L. J. Ch. 488, 
that a corporation could not bo indicted 

VOL. I.

under the Act of 1819. It is submitted 
that corporations are within the Act of 
1870, vide ante, pp. 3, 102.

(t>) See 8. Ifi, post, p. 293.
(ec) See Burton v. Pinkerton, L. R. 2 

Ex. 340.

U
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hoard or has on hoard such «hip within Hi* Majesty’s dominions any 
of the following persons, in this Act referred to as illegally enlisted 
persons ; that is to say—

(1) ‘ Any person who, being a British subject within or without the 
dominions of His Majesty, has, without the licence of His Majesty, 
accepted or agreed to accept any commission or engagement in the 
military or naval service of any foreign state at war with any friendly 
state ;

(2) ‘ Any person, being a British subject, who, without the licence 
of His Majesty, is about to quit His Majesty’s dominions with intent 
to accept any commission or engagement in the military or naval service 
of any foreign state at war with a friendly state ;

(3) * Any person who has been induced to embark under a misrepre­
sentation or false representation of the service in which such person is 
to be engaged, with the intent or in order that such person may accept or 
agree to accept any commission or engagement in the military or naval 
service of any foreign state at war with a friendly state ;

* Such master or owner shall be guilty of an offence against this Act, 
and the following consequences shall ensue ; that is to say,

(1) ‘ The offender shall be punishable ’ as stated post, p. 292.
(2) ‘ Such ship shall be detained until the trial and conviction or 

acquittal of the master or owner, and until all penalties inflicted on 
the master or owner have been paid, or the master or owner has given 
security for the payment of such penalties to the satisfaction of two 
justices of the peace, or other magistrate or magistrates having the 
authority of two justices of the peace ; ’ and

(3) ‘ All illegally enlisted persons shall immediately on the discovery 
of the offence be taken on shore, and shall not be allowed to return to 
the ship.’

Illegal Shipbuilding and Illegal Operations. Sect. 8. * If any person 
within His Majesty’s dominions, without the licence of His Majesty, 
does any of the following acts ; that is to say—

(1) ‘ Builds or agrees to build, or causes to be built any ' ' ' intent
or knowledge, or having reasonable cause to believe that the same shall 
or will be employed in the military or naval service of any foreign state 
at war with any friendly state : or

(2) ‘ Issues or delivers any commission for any ship with intent or 
knowledge, or having reasonable cause to believe that the sar e shall or 
will be employed in the military or naval service of any foreign state 
at war with any friendly state : or

(3) 1 Equips any ship with intent or knowledge, or having reason­
able cause to believe that the same shall or will be employed in the military 
or naval service of any foreign state at war with any friendly state : or

(4) ‘ Despatches, or causes or allows to be despatched, any ship with 
intent or knowledge, or having reasonable cause to believe that the same 
shall or will be employed in the military or naval service of any foreign 
state at war with any friendly state ;

* Such person shall be deemed to have committed an offence against 
this Act, and the following consequences shall ensue :

(1) ‘ The offender shall be punishable ’ as stated post, p. 292.

4292
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(2) ‘ The ship in respect of which any such offence is committed, 

and her equipment shall be forfeited to His Majesty ’ (w) :
‘ Provided that a person building, causing to be built, or equipping 

a ship in any of the cases aforesaid, in pursuance of a contract made 
before the commencement of such war as aforesaid, shall not be liable 
to any of the penalties imposed by this section in respect of such building 
or equipping if he satisfies the conditions following : (that is to say),

(1) ‘If forthwith upon a proclamation of neutrality being issued by 
His Majesty he gives notice to the Secretary of State, that he is so 
building, causing to be built, or equipping such ship, and furnishes such 
particulars of the contract and of any matters relating to, or done, or to 
be done under the contract as may be required by the Secretary of 
State :

(2) ‘If he gives such security, and takes and permits to he taken 
such other measures, if any, as the Secretary of State may prescribe 
for ensuring that such ship shall not be despatched, delivered, or removed 
without the licence of His Majesty until the termination of such war 
as aforesaid.’

Sect. 9. ‘ Where any ship is built by order of or on behalf of any 
foreign state when at war with a friendly state, or is delivered to or to 
the order of such foreign state, or any person who to the knowledge of 
the person building is an agent of such foreign state, or is paid for by 
such foreign state or such agent, and is employed in the military or naval 
service of such foreign state, such ship shall, until the contrary is proved, 
be deemed to have been built with a view to being so employed, and the 
burden shall lie on the builder of such ship of proving that lie did not know 
that the ship was intended to be so employed in the military or naval 
service of such foreign state.’

Sect. 10. ‘ If any person within the dominions of His Majesty, and 
without the licence of His Majesty, -

‘ By adding to the number of the guns, or by changing those on board 
for other guns, or by the addition of any equipment for war, increases 
or augments, or procures to be increased or augmented, or is knowingly 
concerned in increasing or augmenting the warlike force of any ship 
which at the time of her being within the dominions of His Majesty was 
a ship in the military or naval service of any foreign state at war with 
any friendly state, —such person shall be guilty of an offence against this 
Act, and shall be punishable’ as stated post, p. 292.

Sect. 11. ‘If any person within the limits of His Majesty’s dominions, 
and without the licence of His Majesty,—

‘ Prepares or fits out any naval or military expedition to proceed 
against the dominions of any friendly state, the following consequences 
shall ensue :

(I) ‘Every person engaged in such preparation or fitting out, or

(u>) Under this provision, in the ‘ Gaunt- 
Ivt,’ L. It. 4 P.C. 184, a British steam tug 
was forfeited to the Crown for towing a 
prize taken by the Freneh from the tier- 
mans from British territorial waters into 
Freneh territorial waters. The judicial

committee held that the engagement of 
the tug for the purposes above stated, 
amounted to despatching a ship for the 
purpose' of taking part in the naval service 
of a belligerent.
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assisting therein, or employed in any capacity in such expedition, shall 
be guilty of an offence against this Act, and shall be punishable ’ as stated 
infra.

(2) ‘ All ships, and their equipments, and all arms and munitions 
of war, used in or forming part of such expedition, shall be forfeited 
to His Majesty.’

The offence created by this section is constituted by the purchase of 
guns and ammunition in this country and their shipment for a foreign 
port for the purpose of there being put on board a ship, with the know­
ledge of the purchaser and shipper that they arc to be used in a hostile 
demonstration against such state, though the shipper takes no part 
in any overt act of war, and the ship is not fully equipped for the 
expedition within any port belonging to the King's dominions (z).

Where an expedition in contravention of this section is prepared by 
any person within the King’s dominions, any British subject who assists 
in the preparation is guilty of an offence against the Act, even if his 
assistance is rendered from a place without the King’s dominions (y).

Sect. 12. ‘ Any person who aids, abets, counsels, or procures the com­
mission of any offence against this Act shall be liable to be tried and 
punished as a principal offender.’

Punishment. Each of the sects. 4, 5, 6, 7, 8, 10, and 11 provides 
that an offence under the section shall be ‘ punishable by fine and 
imprisonment, or either of such punishments, at the discretion of the 
Court before which the offender is convicted ; and imprisonment, if 
awarded, may be either with or without hard labour.’

By sect. 13, * The term of imprisonment to be awarded in respect of 
any offence against this Act shall not exceed two years.’

Legal Procedure. Sect. 16. ‘ Any offence against this Act shall, for 
all purposes of and incidental to the trial and punishment of any person 
guilty of any such offence, be deemed to have been committed either 
in the place in which the offence was wholly or partly committed, or in any 
place within His Majesty’s dominions in which the person who committed 
such offence may be ’ (z).

Sect. 17. 1 Any offence against this Act may be described in any 
indictment or other document relating to such offence, in cases where 
the mode of trial requires such a description, as having been committed 
at the place where it was wholly or partly committed, or it may be averred 
generally to have been committed within His Majesty’s dominions, 
and the venue or local description in the margin may be that of the 
county, city, or place in which the trial is held.’

Sect. 18. * The following authorities, that is to say, in the United 
Kingdom, any judge of a superior Court, in any other place within the 
jurisdiction of any British Court of justice, such Court or, if there are 
more Courts than one, the Court having the highest criminal jurisdiction 
in that place, may, by warrant or instrument in the nature of a warrant 
in this section included in the term “ warrant,” direct that any offender

(r) It. v. Sandoval, lft Cox, 20ft. S. 11 
applied to foreigner» a» well a« to Britwh 
nuhjeeta. See It. r. Sandoval, vbi «up.

(y) It. e. Jameson [ISUftJ, 2 Q.H. 426.

(z) Under the Act of 1819 offences com­
mit ted out of the United Kingdom were 
triable only in the Court of K.B. at West­
minster (59 Geo. III. c. 1)9, s. 3).
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charged with an offence against this Act shall be removed to some other 
place in His Majesty’s dominions for trial, in cases where it appears 
to the authority granting the warrant that the removal of such offender 
would be conducive to the interests of justice, and any prisoner so removed 
shall be triable at the place to which he is removed, in the same manner 
as if his offence had been committed at such place.

‘Any warrant for the purposes of this section may be addressed to the 
master of any ship or to any other person or persons, and the person or 
persons to whom such warrant is addressed shall have power to convey 
the prisoner therein named to any place or places named in such warrant, 
and to deliver him, when arrived at such place or places, into the custody 
of any authority designated by such warrant.

‘ Every prisoner shall, during the time of his removal under any such 
warrant as aforesaid, be deemed to be in the legal custody of the person 
or persons empowered to remove him.’

Sect. 19 directs how proceedings arc to be taken for the condemnation 
and forfeiture of a ship, &c., for offences against the Act.

Sect. 20. ‘ Where any offence against this Act has been committed bv 
any person by reason whereof a ship, or ship and equipment, or arms 
and munitions of war, has or have become liable to forfeiture, proceed­
ings may be instituted contemporaneously or not, as may be thought 
fit, against the offender in any Court having jurisdiction of the offence, 
and against the ship, or ship and equipment, or arms and munitions of 
war, for the forfeiture in the Court of Admiralty ; but it shall not be 
necessary to take proceedings against the offender because proceed­
ings are instituted for the forfeiture, or to take proceedings for the 
forfeiture because proceedings are taken against the offender.’

Sect. 14 provides for the restoration of illegal prizes brought into 
British ports.

Sect. 15 provides that for the purposes of this Act a licence by His 
Majesty shall be under the sign manual of His Majesty or be signified 
by Order in Council or by proclamation of His Majesty.

Sects. 21—2(5, and the following sections, enact that the Secretary of 
State and certain other persons, including the Lord-Lieutenant of Ireland 
and the Governors or Lieutenant-Governors of Man, the Channel Islands, 
and Brit ish possessions (sect. 20), may seize or detain any ship liable to be 
seized or Stained in pursuance of this Act, and give them certain powers 
for such purpose. If there is no reasonable and probable cause for the 
detention, the High Court Admiralty Division may release the ship and 
order indemnity to the owner (sect. 23) (a).

Sect. 27 gives an appeal from decisions of a Court of Admiralty under 
the Act or in other Admiralty cases.

Sect. 28 gives an indemnity to officers and local authorities in respect 
of the seizure and detention of ships.

(a) In the • International * [1871], L. R.
•t Adm. & Eco. 321, release was ordered of a 
British ship, which during the Franco 
Omm war was laying a submarine tele­
graph cable, under contract with the 
French Government, on the ground that

the task on which the ship was engaged was 
not military or naval servin' within the 
Act, aa the cubic was not living laid ex­
pressly for furtherance of military opera-
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Sect. 29. ‘ The Secretary of State shall not, nor shall the chief (b) 
executive authority be responsible in any action or other legal proceed­
ings whatsoever for any warrant issued by him in pursuance of this 
Act, or be examinable as a witness, except at his own request, in any 
Court of justice in respect of the circumstances which led to the issue of the 
warrant.'

Interpretation. - Sect. 30. ' In this Act, if not inconsistent with the 
context, the following terms have the meanings hereinafter respectively 
assigned to them ; that is to say,

‘ “ Foreign state ” includes any foreign prince, colony, province or 
part of any province or people, or any person or persons exercising or 
assuming to exercise the powers of government in or over any foreign 
country, colony, province, or part of any province or people (e) :

* “ Military service ” shall include military telegraphy (d) and any 
other employment whatever, in or in connection with any military 
operation :

* “ Naval service ” shall, as respects a person, include service as a 
marine, employment as a pilot in piloting or directing the course of a 
ship of war or other ship when such ship of war or other ship is being 
used in any military or naval operation, and any employment whatever 
on board a ship of war, transport, store ship, privateer or ship under 
letters of man pie ; and as respects a ship, include any user of a ship 
as a transport, store ship, privateer or ship under letters of marque :

‘ “ United Kingdom ” includes the Isle of Man, the Channel Islands, 
and other adjacent islands :

‘ “ British possession ” means any territory, colony, or place 
being part of His Majesty’s dominions, and not part of the United 
Kingdom, as defined by this Act :

' “ The Secretary of State ” shall mean any one of Her Majesty’s 
Principal Secretaries of State :

* “ The (iovernor ” shall as respects India mean the Governor 
General or the Governor of any presidency, and where a British pos­
session consists of several constituent colonies, mean the Governor 
General of the whole possession or the Governor of any of the con­
stituent colonies, and as respects any other British possession it shall 
mean the officer for the time being administering the government of 
such possession ; also any person acting for or in the capacity of a governor 
shall be included under the term “ Governor” :

‘ “ Court of Admiralty ” shall mean the High Court of Admiralty 
of England or Ireland (#*). the Court of Session of Scotland, or any Vice- 
Admiralty Court within His Majesty’s dominions :

‘ " Ship ” shall include any description of boat, vessel, floating battery, 
or floating craft ; also any description of boat, vessel, or other craft or 
battery, made to move either on the surface of or under water, or some­
times on the surface of and sometimes under water :

' “ Building ” in relation to a ship shall include the doing any act
(/i) Nee h. 211, null. |>. 2U3.
(r) Thin contemplate* the esee of state* 

in a condition of civil war.
(d) See the * International,’ L. It. 3 Ad in.

& Keel. 321.
(c ) Them- Court* are now inerted in the 

High Court of .lunticc in England and 
Ireland.
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towards or incidental to the construction of a ship, and all words having 
relation to building shall be construed accordingly :

‘ “ Equipping ” in relation to a ship shall include the furnishing a 
ship with any tackle, apparel, furniture, provisions, arms, munitions, or 
stores, or any other thing which is used in or about a ship for the purpose 
of fitting or adapting her for the sea or for naval service, and all words 
relating to equipment shall be construed accordingly :

‘ “ Ship and equipment ” shall include a ship and everything in or 
belonging to a ship :

‘ “ Master ” shall include any person having the charge or command 
of a ship.’

It must be noted that most of these definitions contain the word 
' include,’ and do not restrict the words used in the prohibitory sections 
to the matters specifically mentioned in the definition ( /').

Sect. 32. * Nothing in this Act contained shall subject to forfeiture any 
commissioned ship of any foreign state (</), or give to any British Court 
over or in respect of any ship entitled to recognition as a commissioned 
ship of any foreign state any jurisdiction which it would not have had if 
this Act had not passed ’ (/<).

Sect. 33. ‘ Nothing in this Act contained shall extend or be con­
strued to extend to subject to any penalty any person who enters into 
the military service of any prince, state, or potentate in Asia, with such 
leave or licence as is for the time being required by law in the case 
of subjects of His Majesty entering into the military service of princes, 
states, or potentates in Asia’(t).

It was held that the Act of 1811) created an offence against the State, 
and the Court (of Queen’s Bench) refused to grant a criminal information 
for such offence on the application of a private prosecutor, leaving 
the case to be dealt with like other public offences (/).

( f) The •Gauntlet,* L R. 4 I*. C. 184. 
192.

(ff) See the définit inn, HUfira, p. 294.
[h) See Dohree r. Napier, 2 King. (N. <’.)

(<) Thin aeotion in taken from 59 Geo. lit. 
e. tilt, h. 12, with the omiiwion of references 
to Indian governor*.

(;") Ex ixirte Crawxhaw, 8 Cox, 359. But 
in R. e. Granatelli, 7 St. Tr. (N. S.) 759.
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CHAPTER THE FOURTH.

PUBLICATIONS CALCULATED TO INTERFERE WITH PEACEFUL RELATIONS 
WITH FOREIGN STATES.

Upon the ground that malicious and scurrilous reflections upon 
foreign sovereigns or their representatives may tend to involve this 
country in disputes, animosities, and warfare, it has been held that 
publications tending to degrade and defame such persons are indictable. 
Thus an information was tiled, by the command of the Crown, for a libel 
on the French ambassador at the British court, consisting principally 
of angry reflections on his public conduct and fitness, and charging him 
with ignorance in his official capacity, and with having used stratagems 
to supplant and depreciate the defendant at the court of Versailles (a). 
Lord George Gordon was found guilty upon an information for having 
published severe reflections upon the Queen of France, in which she was 
represented as the leader of a faction, and on the French ambassador 
in London. Ashhurst, J., in passing sentence, said that the object of 
the publication being to rekindle animosities between England and 
France by the personal abuse of the sovereign of one of them, it was 
highly necessary to repress an offence of so dangerous a nature : and 
that such libels might be supposed to have been made with the connivance 
of the state where they were published, unless the authors were sub­
jected to punishment (b). A defendant was found guilty upon an inform­
ation charging him with having published the following libel : * The 
Emperor of Russia is rendering himself obnoxious to his subjects by 
various acts of tyranny, and ridiculous in the eyes of Europe by his 
inconsistency. He has lately passed an edict to prohibit the exportation 
of deals and other naval stores. In consequence of this ill-judged law, 
a hundred sail of vessels are likely to return to this country without 
freight’(f). And where the defendant was charged by an information 
with a libel upon Napoleon Buonaparte, Ellenborough, C.J., said to 
the jury : ' I lay it down as law, that any publication which tends to 
degrade, revile, and defame persons in considerable situations of power 
and dignity in foreign countries, may be taken to be and treated as a 
libel ; and particularly when it has a tendency to interrupt the pacific 
relations between the two countries’{d).

(«) R. v. D'Eon [1704], 1 W. B1. 610; 
il Hum. ISIS»

(6) R. e. Lord George Gordon [1787], 
22 St. Tr. 177.

(c) R. r. Vint [1801], 27 St. Tr. 027.
(d) R. v. Peltier [1803], 28 St. Tr. 527.

Holt on Libel, 78 ; 2 Starkie on Libel, 218. 
The defendant wan convicted, but wan 
never called upon to receive judgment. At 
the time of the prow-cut ion there wa* peace 
between England and France. Soon after 
the trial war broke out again.
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In R. v. Most (e) the defendant was convicted upon an indictment 
containing counts for libels on the sovereigns of Europe, published in 
a newspaper, encouraging assassination, and intended to create discord 
between the Queen and the said sovereigns. A case was stated on the 
sufficiency of this and other counts in the indictment. The conviction 
was affirmed with reference to counts charging incitement to assassina­
tion (/). Coleridge, L.C.J., said: ‘This is not the less an endeavour to 
persuade, or an encouragement, to murder either named individuals or 
unnamed individuals because it is under another aspect of the law a 
seditious and scandalous libel ' (#/).

In R. v. Antonelli(A), Phillimore, J., said: ‘ Libels which bring persons 
into hatred or contempt may apply to persons outside the dominions of 
the King, because they are liable to bring the peaceful relations between 
states to an end. So Lord George Gordon was tried and punished for 
libelling Marie Antoinette, Queen of France '(i). But he added : ‘ Seditious 
libels are such as tend to disturb the government of this country, and in 
my opinion a document published here, which was calculated to disturb 
the government of some foreign country, is not a seditious libel, nor 
punishable as a libel at all. ... To hold otherwise would be to hold 
that all the strong language used against the government of Turkey at 
the time of the Bulgarian rebellion was seditious libel, and it would 
make many of our great statesmen guilty of seditious libel, and those 
persons also who esjsnised the cause of Italian liberty.'

(r) [18811 7 Q.B.D. 244.
( f) Vide prut, p. 83.1.
W DQ.H.D. 2.13.

(A) fllRW) 70.1. I». 4. 
(*) .4 nie, p. 207.
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CANADIAN NOTES. 

Libel on Foreign Sovereign.—Code sec. 135.
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CHAPTER THE FIFTH.

VIOLATION OF DIPLOMATIC PRIVILEGES.

By the Diplomatic Privileges Act, 1708 (7 Anne, c. 12 (a)), s. 3, ‘ ... all 
writs and processes that shall at any time hereafter be sued forth or prose­
cuted, whereby the person of any ambassador or other public minister 
of any foreign prince or state, authorised and received as such by Her 
Majesty, her heirs or successors, or the domestic or domestic servant of 
any such ambassador or other public minister may be arrested or 
imprisoned, or his or their goods or chattels may be distrained, seized 
or attached, shall be deemed and a> hI to be utterly null and void 
to all intents and purposes whatsoever.'

By sect. 4, ‘ . . . In case any person or persons shall presume to sue 
forth or prosecute any such writ or process, such person and persons and 
all attorneys and solicitors prosecuting and soliciting in such case, and all 
officers executing any such writ or process, being thereof convicted bv 
the confession of the party or by the oath of one or more credible witness 
or witnesses before the Lord Chancellor or Lord Keeper of the (ireat Seal, 
the Chief Justice of the Court of Queen's Bench, the Chief Justice of the 
Court of Common Pleas, for the time being, or any two of them, shall be 
deemed violaters of the laws of nations and disturbers of the public repose, 
and shall suffer such pains, penalties, and corporal punishments as the said 
Lord Chancellor, Lord Keeper and the said Chief Justices, or any two 
of them, shall judge fit to be imposed and inflicted/

Sect. f> excludes from the benefit of the Act any merchant or other trader 
within the bankruptcy statutes who ‘shall put himself into the service 
of any such ambassador or public minister/ And sect. 0 prohibits pro­
ceedings for arresting the servatU of an ambassador, unless the name of 
the servant is first registered in the office of one of the principal secretaries 
of state, and by him transmitted to the sheriffs of London and Middlesex.

There is no r ^orded case of a prosecution for breach of this Act : and 
consequently it as not been determined whether the expressions ‘ writ 
or process’ arc limited to civil proceedings or extend to criminal process. 
The Act is regarded as declaratory of the common law with reference to 
the privilege of diplomatic officers (b) and their suites. The immunity

(«) Tliin statute, sometimes described as 
the Ai t of Apology, waa passed in conse­
quence of the arrest on civil process of the 
ambassador of Peter the (ireat to the Court 
of St. James'. See I'hillimore Int. Law 
(2nd ed.), voL ii. p. 228 ; Halleek Int. Law 
(4th od.), vol. i. p. 3(12 ; Hall Int. Law 
(6th isl.) 172 ; Law Magazine (4th series), 
vol. xx. p. 43. There is in force in the 
Vnited States a statute based on the Act

of Anne : V. 8. Rev. Stall, sa. 40(12 4<H»5. 
originally framed in 1700. Hee V. S. r. 
Ortega (1820|, II Wheaton V. 8. 407.

(6) The privilege is usually rested on the 
fiction of exterritoriality. See Musurus t. 
(iadban (1804|. I Q.B. 633; (1894) 2 Q.B. 
352. It is not limited to subject* of the 
nation sending the ambassador. Macartney 
v. Uarbutt, 24 Q.B.D. 308.

18
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recognised does not extend to consuls (c). Apart from this Act it seems 
to be accepted t hat diplomatic officers and their suites are, as a matter of 
amity if not of strict international law, privileged against prosecution 
for any breach of the criminal law of England (rf), and such immunity 
has been claimed in respect of breaches of the law as to driving motor­
cars, public health, and of a claim by coroners to hold inquests on persons 
dying in an embassy, or on diplomatic officials supposed to have committed 
suicide. The immunity is the privilege of the sovereign or state which 
accredits the officer, and might, it would seem, be waived by the 
sovereign (d).

(c) Viveash r. Becker. 3 M. & 8. 284. handed his passports, or a request may l>e 
Id) Provisional arrest in extreme cases made for his recall for trial in his own 

may be justified ; or the offender may he country. Hall Int. I,aw (6th ed.) 172.
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HOOK THE THIRD.

OF OFFENCES AGAINST THE SECURITY OF THE STATE.

PRELIMINARY.

This offences of treason and treason-felony are, not within the st 
this work (a), and attempts to interfere with government by tumultuous 
petitions and meetings to over awe Parliament are dealt with under the 
title * Riot1 (aa).

CHAPTER THE FIRST.

OK SEDITION.

A. (Iknkral Definition ok the Okkemce.

Sedition consists in acts, words, or writings intended or calculated, 
under the circumstances of the time (6), to disturb the tranquillity of the 
State, by creating ill-will, discontent, disaffection, hatred, or contempt 
towards the person of the King, or towards the Constitution or Parlia­
ment (66), or the Government, or the established institutions of the 
country (r), or by exciting ill-will between different classes of the King’s 
subjects (</), or encouraging any class of them to endeavour to disobey, 
defy, or subvert the laws (e) or resist their execution, or to create tumults 
or riots, or to do any act of violence or outrage or endangering the public 
peace (/).

When the offence is committed by means of writing, or print, or 
pictures (*/), it is termed seditious libel.

The offence is a misdemeanor indictable at common law (h).
As to seditious conspiracy, vide ante, Rook I., Chapter VI., and post, 

p. 332.
(a) (fee Archb. Or. 11. (23rd ed.). 928 r< 

*•>
(no) Post, Bk. vL c. i., i>. 409.
(fc) R. r. Furwll II84H), 6 St. Tr. (N. K.)

rat,
(bb) By vilifying or degrading them, boo 

Holt, Libel, 80. R. v. Burdett, 4 B. & 
Aid. 96.

(r) R. v. Fussell, ubi sup,
(rf) R. i-. Bums, 1(1 Cox, 355, Cave, J., 

post, p. 302, and sec (10 Geo. III. & 1 Geo. 
IV. c. 8, s. 1, post, p. 310.

v R r. Cite, f c. ti !’. 4M. :t s« 
Tr. ( N. H. ) 1149. R. ». Giant, 7 8t. Tr. ( N. 8. )

507. Stcph. Dig. Cr. L (0th ed.) ait. 
98. Odgers on Libel (4th «1.) 487.

( f ) See R. r. Buidett [1820]. 1 St. Tr. 
(N.S.) 1 ; 3 B. A Aid. 717 ; 4 B. A Aid. 96, 
314. R. v. Cobbett (1831). 2 St. Tr. (N. S.) 
789. R. v. Lovett, 9 C. A V. 402. R. r. 
Sullivan, 11 Cox, 44,51. R. v. Jones [1848), 
0 St. Tr. (N. 8.) 783 (Chartists) ; and see per 
Crampton, J., R. v. O'Brien [1848), 0 St. 
Tr. (N. S.) 591 n., and 0th Report, Criminal 
Law Commissioners (1841), p. 17, cited 
0 St. Tr. (N. 8.) 727.

(7) R. e. Sullivan, 11 Cox, 44, 51 (Ir.). 
(A) R. v. Stroud, 3 St. Tr. 235.

4
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In the case of a seditious libel it is doubtful whether at common law the 
offence is complete when the libel is composed, or whether it must be 
shewn that it was also published (i).

Seditious publications are not justified or excused by proof of the 
truth of the statements made (»).

According to the older authorities it is seditious wantonly to defame 
or indecorously to calumniate that economy, order, and constitution of 
things which make up the general system of the law and government of 
the country (;) ; and more particularly to degrade or calumniate the 
person and character of the sovereign (k), or the administration of his 
government by his officers and ministers of state (/), or the administra­
tion of justice by his judges (m), or the proceedings of either House of 
Parliament (n).

The present view of the law is best stated in R. v. Bums (o). In that 
case the defendants were charged in one count ‘ that they at Trafalgar 
Square with great numbers of other persons assembled and met together, 
and that they being wicked, malicious, and seditious persons, wickedly, 
maliciously, and seditiously contriving and intending the peace of our 
said lady the Queen, and of this realm, and of the liege subjects of our said 
lady the Queen, to disquiet and disturb, and the liege subjects of our 
said lady the Queen, to incite and to move to contempt, hatred, and 
dislike of the government established by law within this realm, and to 
incite and to move and persuade great numbers of the liege subjects of 
our said lady the Queen, to insurrections, riots, tumults, and breaches of 
the peace, and to stir up jealousies, hatred, and ill-will between different 
classes of the said liege subjects, and to prevent by force and arms the 
execution of the laws of this realm and the preservation of the public 
peace, on the day and in the year aforesaid, in the presence and hearing 
of divers of the liege subjects of our lady the Queen, to wit, the persons 
assembled together as aforesaid in Trafalgar Square as aforesaid and 
within the jurisdiction of the said Court, in a certain speech and discourse 
by him the said John Burns, then addressed to the said liege subjects so 
then assembled together as aforesaid, unlawfully, wickedly, maliciously, 
and seditiously, openly, and publicly did publish, utter, pronounce, and 
declare, and cause to be published, uttered, pronounced, and declared, 
with a loud voice of and concerning the government as established by 
law within this realm, and of and concerning the Commons House of 
Parliament, and the members thereof, and of and concerning divers 
liege subjects of our said lady the Queen, whose names are to the jurors 
aforesaid unknown, amongst other words and matters, the false, wicked, 
seditious, and inflammatory words and matter following, that is to say : 
[The words complained of were here set out] against the peace of our 
lady the Queen, her crown and dignity.*

(i) R.v.Burdett.l St.Tr.(N.S ) 1,122,138. 
R. v. Duffy, 2 Cox, 45. As lo evidence after 
verdict in mitigation, ecc R. v. Burdett.

(/) Holt, Libel, 82.
(Ic) Post, p. 311.
(I) R. r. Lambert & Perry, 2 Camp. 398, 

31 St. Tr. 335, post, p. 313.

(m) Ante, p. 154, p. 537. Odgers 
on Libel ( lib cl.). 484.

(«) Pont, p. 313.
(») [18881, 1(1 Cox, 365. The first- 

named defendant became in 190(1 President 
of the Lovai Government Board and a 
member of the Privy Council.
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Another count charged the defendants with a conspiracy to speak 

seditious words and incite to sedition.
Cave, J., in charging the jury, said : ‘ It is now my duty to explain 

to you the. rules of law which ought to govern you in considering this 
case, and also to summarise shortly for your benefit the evidence which 
has been given, so that you may have the less difficulty in applying 
the principles of the law to that evidence. There is undoubtedly no 
question at law of the right of meeting in and the right of free
discussion is also perfectly unlimited, with the exception, of course, 
that it must not be used for the purpose of inciting to a breach of the 
peace or to a violation of the law. The law upon the question of what 
is seditious and what is not is to be found stated very clearly in a book 
by Stephen, J., who has undoubtedly a greater knowledge of criminal 
law than any other judge who sits upon the bench, and what he has said 
upon the subject of sedition was submitted to the other judges, who some 
time back were engaged with him in drafting a criminal code, and upon 
their report the commissioners say that his statement of law appears 
to them to be stated accurately as it exists at present. So that that state­
ment has not only the authority of Stephen, J., but also the authority of 
the judges who were associated with him in preparing the criminal code. 
This is what he says on seditious words and libels : “ Every one commits 
a misdemeanor who publishes verbally or otherwise words or any docu­
ment with a seditious intention. If the matter so published consists of 
words spoken, the offence is called the speaking of seditious words.” 
That is what we have to deal with to-day. “ If the matter so published is 
contained in anything capable of being a libel the offence is called the 
publication of seditious libel ” (p). The next question that one asks is 
this : There are two offences, one is the offence of speaking seditious 
words, and the other offence is the publication of a seditious libel. It 
is obviously important to know what is meant by the word “ sedition,” 
and Stephen, J., proceeds in a subsequent article to give a definition of it. 
lie says : “A seditious intention Is an intention to bring into hatred or 
contempt, or to excite disaffection against the person of Her Majesty, 
her heirs, or successors, or the government and constitution of the United 
Kingdom, as by law established, or either House of Parliament, or the 
administration of justice, or to excite Her Majesty’s subjects to attempt 
otherwise than by lawful means the alteration of any matter in Church 
or State as by law established, or to raise discontent or disaffection amongst 
Her Majesty’s subjects or to promote feelings of ill-will and hostility 
between different classes of such subjects.” Stephen, J., goes on to point 
out what sort of intention is not seditious. “ An intention to shew that 
Her Majesty has been misled or mistaken in her measures, or to point out 
errors or defects in the government or constitution as by law established, 
with a view to their reformation, or to excite Her Majesty’s subjects to 
attempt by lawful means the alteration of any matter in Church or State 
as by law established, or to point out, in order to their removal, matters 
which are producing, or have a tendency to produce feelings of hatred and 
ill-will between classes of Her Majesty’s subjects, is not a seditious

(p) Stephen, Dig. of Crim. Law (Oth cd.), Art,*. 90 98.

42
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intention ” (q). So there he gives in these two classes what is and what is 
not sedition. Now, the seditious intentions which it is alleged existed in the 
minds of the prisoners in this case are : First, an intention to excite Her 
Majesty’s subjects to attempt otherwise than by lawful means the altera- 
t ion of some matter in Church or State as by law established ; and secondly, 
to promote feelings of hostility between different classes of Her Majesty’s 
subjects. This is necessarily somewhat vague and general, particularly 
the second portion, which says it is a seditious intention to intend to 
promote feelings of ill-will and hostility between different classes of Her 
Majesty’s subjects. 1 should rather prefer to say, that the intention to 
promote feelings of ill-will and hostility between different classes of Her 
Majesty’s subjects may be a seditious intention according to circumstances, 
and of those circumstances, the jury are the judges ; and I put this 
question to the Attorney-General in the course of the case : “ Suppose a 
man were to write a letter to the papers attacking bakers and butchers 
generally with reference to the high prices of bread or meat, and imputing 
to them that they were in a conspiracy to keep up high prices,—would 
that be a seditious libel, being written and not spoken ? ” To which the 
Attorney-General gave me the only answer which it was clearly possible 
to give under the circumstances : “ That must depend upon the circum­
stances.” I, sitting here as a judge, cannot go nearer than that. Any 
intention to excite ill-will and hostility between different classes of Her 
Majesty’s subjects may be a seditious intention ; whether in a particular 
case this is a seditious intention or not, the jury must judge and decide 
in their own minds, taking into consideration the whole of the circum­
stances of the case. You may not unnaturally say that that is a some­
what vague statement of the law, and ask by what principle shall we be 
governed in deciding when an intention to excite ill-will and hostility is 
seditious, and when it is not. For your guidance, I will read to you what 
was said by Fitzgerald, J., in the case of It. v. Sullivan (r), which was a 
prosecution for a seditious libel, the only difference between the two cases 
being, of course, that while seditious speeches are spoken a seditious libel 
is written, but in each of them the adjective “ seditious ” occurs, and what 
is a seditious intention in one case will equally be a seditious intention in 
the other. He said : “ As such prosecutions are unusual, I think it 
necessary in the first instance to define sedition and point out what is a 
seditious libel. Sedition is a crime against society, nearly allied to that 
of treason, and it frequently precedes treason by a short interval.” It 
has been said very truly that there is no such offence as sedition itself, 
but it takes the form of seditious language either written or spoken, and 
it is in that sense of course that the learned judge’s words are intended 
to be understood. “ Sedition itself is a comprehensive term, and it 
embraces all those practices, whether by word, deed, or writing, which are 
calculated to disturb the tranquillity of the State, and lead ignorant 
persons to endeavour to subvert the government and the laws of the 
Empire. The objects of sedition generally are to induce discontent and 
insurrection, and to stir up opposition to the government, and bring the

(ç) Stephen, Dig. Grim. Law (0th ed.),
Art. 98.

(r) 11 Cox, 44 (Ir.).
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administration of justice into contempt ; and the very tendency of 
sedition is to incite the people to insurrection and rebellion. Sedition 
has been described as disloyalty in action, and the law considers as 
seditious all those practices which have for their object to excite discon­
tent or disaffection, to create public disturbances, or to lead to civil war ; 
to bring into hatred or contempt the sovereign or the government, the 
laws or constitution of the realm, and generally all endeavours to promote 
public disorder." Then a little further on he says : “ Words may be of a 
seditious character, but they might arise from sudden heat, be heard only 
by a few, create no lasting impression, and differ in malignity and per­
manent effects from writings. Sir Michael Foster said of the latter («) : 
‘ Seditious writings are permanent things, and if published they scatter 
the poison far and wide. They arc acts of deliberation, capable of satis­
factory proof, and not ordinarily liable to misconstruction ; at least they 
are submitted to the judgment of the Court naked and undisguised, as 
they came out of the author's hands.’ That points to the nature of the 
distinction between seditious writings and words, and also points to the 
difference in the effect which they have, and the extent to which that 
effect goes, though of course in regard to seditious words, there may be a 
very great distinction between words uttered to two or three companions 
in social intercourse, and words uttered to a large multitude." That 
language the learned judge spoke when he was charging the grand jury 
upon the subject. When he came to sum up the case to the jury who were 
actually trying it, after a true bill had been found, he said, and perhaps 
this is more apposite in shewing the spirit in which you ought to deal 
with the present case so far as you can : “ I invite you to deal with the 
case, which is a grave and important case, in a fair, free, and liberal 
spirit. In dealing with the articles you should not pause upon an objec­
tionable sentence here, or a strong word there. It is not mere strong 
language, such as ‘ desecrated a court of justice,’ or tall language, or 
turgid language that should influence you. You should, I repeat, deal 
with the articles in a free, fair, and liberal manner. You should recollect 
that to public political articles great latitude is given (t). Dealing as 
they do with the affairs of the day, such articles if written in a fair spirit, 
and bona fide, often result in the production of great public good. There­
fore I advise and recommend you to deal with these publications in a 
spirit of freedom, and not to view them with an eye of narrow criticism. 
Again, I say you should not look merely to a strong word or a strong 
phrase, but to the whole article, and so regarding each article, you should 
recollect that you are the guardians of the liberty of the press, and that 
whilst you will check its abuse, you will preserve its freedom. You 
will recollect how valuable a blessing the liberty of the press is to all of us, 

(s) The Editors have been unable to inciting them to violence and outrage.
trace this quotation,

(I) See R. v. Burdett, 1 St. Tr. (N. S.) 1, 
where the jury were told to consider 
whether a written address to the electors 
of Warwickshire relating to the Pcterloo 
meeting at Manchester contained a sober 
address to the reason of mankind as to the 
conduct of the military in suppressing a 
riot, or was an appeal to their passions 

VOL. I.

In K. v. Collins (9 C. & 1*. 4f>ti), 3 tit. 
Tr. (N. S.) 1149, Littlodale, .1., in dealing 
with a placard containing resolutions of a 
body known as the General Convention told 
the jury that the question was whether the 
resolutions were a calm discussion of the 
conduct of the police in repressing a riot in 
the Bull Ring at Birmingham or were 
meant to incite to the use of physical force.
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and sure I am, that that liberty will meet no injury, suffer no diminution 
at your hands. Viewing the ease in a free, bold, manly, and generous 
spirit toward the defendant, if you come to the conclusion that the 
publications indicted are not seditious libels, or were not published in 
the sense imputed to them, you are bound, and I ask you in the name of 
free discussion, to find a verdict for the defendant. 1 need not remind 
you of the worn-out topic to extend to the defendant the benefit of the 
doubt. If on the other hand, on the whole spirit and import of these 
articles, you arc obliged to come to the conclusions that they are seditious 
libels, and that their necessary consequences are to excite contempt of 
Her Majesty's Government, or to bring the administration of the law 
into contempt and impair its functions,—if you come to that conclusion 
cither as to the articles or prints, or any of them, then it becomes your 
duty honestly and fearlessly to find a verdict of conviction upon such 
counts as you believe are proved." Now, that language was used, as I 
have said, in reference to a seditious libel, but changing the language so 
as to apply it to a speech, the principles thus laid down are clearly applic­
able to the case which you have now got before you. And,—although as 
a judge I can tell you no more than that the intention to incite ill-will 
amongst the different classes of Her Majesty’s subjects may be seditious, 
and that it is for you to decide,—I confess I should, if I were sitting 
amongst you as a juryman, go on to say something of this kind which 
you would or would not listen to, according as you found it to be quite in 
reason. It is not a matter of law which you are bound to take from me, 
but it is merely a matter which you would say to each other ; if you 
think that these defendants, from the whole matter laid before you, had 
a seditious intention to incite the people to violence, to create public 
disturbances and disorder, then undoubtedly you ought to find them 
guilty. If from any sinister motive, as, for instance, notoriety, or for the 
purpose of personal gain, they desired to bring the people into conflict 
with the authorities, or to incite them tumultuously and disorderly to 
damage the property of any unoffending citizen, you ought undoubtedly 
to find them guilty. On the other hand, if you come to the conclusion 
that they were actuated by an honest desire to alleviate the misery of 
the unemployed,—if they had a real bona fide desire to bring that misery 
before the public by constitutional and legal means, you should not be too 
swift to mark any hasty or ill-considered expression which they might 
utter in the excitement of the moment. Some persons are more led on, 
more open to excitement than others, and one of the defendants, Burns, 
even when he was defending himself before you, so prone was he to feeling 
strongly what he does feel, could not refrain from saying that he was 
unable to see misery and degradation without being moved to strong 
language and strong action. I mention that to you to shew you the kind 
of man he is, and for the purpose of seeing (if you come to the conclusion 
that he was honestly endeavouring to call the attention of the authorities 
to this misery, and honestly endeavouring to keep within the limits of 
the law and the constitution) that you should not be too strong to mark 
if he made use of an ill-considered, or too strong an expression. Now, 
I come to the particular charge which is made against these men. It
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divides itself roughly into two heads. There is, first, the charge that 
they uttered certain words upon the occasion of this demonstration, and 
that is separated into nine counts, and then there comes a general charge 
which involves the whole of them, namely, that they agreed together 
before they went to this meeting that they would make speeches with the 
intention of exciting the people to disorder. I am unable to agree 
entirely with the Attorney-General when he says that the real charge is 
that, though these men did not incite or contemplate disorder, yet as it 
was the natural consequence of the words they used, they are responsible 
for it. In order to make out the offence of speaking seditious words, there 
must be a criminal intent upon the part of the accused, they must be 
words spoken with a seditious intent, and although it is a good working 
rule, to say that a man must be taken to intend the natural consequence 
of his acts, and it is very proper to ask a jury to infer, if there is nothing 
to shew the contrary, that he did intend the natural consequences of his 
acts, yet, if it is shewn from other circumstances, that he did not actually 
intend them, I do not see how you can ask a jury to act upon what has 
then become a legal fiction. 1 am glad to say that with regard to this 
matter, I have the authority again of Stephen, J., who, in his “History of 
the Criminal Law,” has dealt with this very point; he deals with it in 
reference to the question of seditious libel. He says (u) : “ To make 
the criminality of an act dependent upon the intention with which it is 
done, is advisable in those cases only in which the intent essential to the 
crime is capable of being clearly defined and readily inferred from the 
facts. Wounding, with intent to do grievous bodily harm, breaking into 
a house with intent to commit a felony, abduction with intent to marry 
or defile, are instances of such offences. Even in these cases, however, 
the introduction of the term ‘ intent ’ occasionally led either to a failure 
of justice or to the employment of something approaching to a legal 
fiction in order to avoid it. The maxim that a man intends the natural 
consequences of his acts is usually true, but it may be used as a way of 
saying that, because reckless indifference to probable consequences is 
morally as bad as an intention to produce those consequences, the two 
things ought to be called by the same name, and this is at least an approaeli 
to a legal fiction. It is one thing to write with a distinct intention to 
produce disturbances, and another to write violently and recklessly 
matter likely to produce disturbances”(mu). Now, if you apply that last 
sentence to the speaking of words, of course it is precisely applicable to 
the case now before you. It is one thing to speak with the distinct inten­
tion to produce disturbances, and another thing to speak recklessly and 
violently of what is likely to produce disturbances. 1 must, however, 
notwithstanding what I have said upon that subject, go on to tell you 
that it is not at all necessary to the offence of uttering seditious words 
that an actual riot should follow, that there should be an actual disturb­
ance of the public peace ; it is the uttering with the intent which is the

(u) Vol. ii. p. 359.
(««) See R. v. Cobbett [1831], 2 St. Tr. 

(N. S.) 789, where Tentcrden, C.J., ruled 
that the question for the jury was whether 
the natural tendency of un article in the

H7eehly Register was to manifest the design 
alleged in the indictment, viz. to create 
discontent and incite to violence with 
reference to tiring stacks and breaking 
threshing machines.

x 2
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offence, not the consequences which follow, and which have really nothing 
to do with the offence. A man cannot escape from the consequences of 
uttering words with the intent to excite people to violence solely because 
the persons to whom they are addressed may be too wise or too temperate 
to be seduced into that violence. That has, however, no important 
bearing in this case. If you come to the conclusion that language was 
used by the defendants or any of them upon the occasion of that meeting 
in Trafalgar Square, and that it was their intention to excite the people 
to violence, to a breach of the law, why then that would undoubtedly bo 
the uttering of seditious words. And I apprehend that the Attorney- 
General was anxious to fortify himself with this, that the actual dis­
turbances were the natural consequence of what was said, and for perhaps 
more than one reason. In the first place the Government undoubtedly 
declined to prosecute on the assumption that the defendants had actually 
incited to the particular disturbances, and although that as 1 have said is 
not at all necessary or essential to the procuring of a conviction, yet 
undoubtedly that is the moral justification, so to say, the grounds upon 
which the Government do place the action which they take, and therefore 
if they can shew, or if you are satisfied that these disturbances, although 
not contemplated by the defendants, were the natural consequence of 
their acts, although that has nothing at all to do with the charge which 
we are engaged in investigating, yet it does affect in some way the position 
which the Government desire to take up. There is another point, how­
ever, which does affect the question which you have to try, and it is this, 
as to the language used by the defendant, Was it used with the intention 
to produce violence ? As something no doubt may be gathered from the 
effect which was actually produced, there does come a point when one 
must say, “ This was so violent and reckless that it is impossible to 
conceive that the man who uttered this did not intend the consequence 
which must ensue from it.” Again, there is another passage of Stephen, 
J.’s, book, where he says (v) : “ If a meeting is held for the purpose of 
speaking seditious words to those who may attend it, those, who take 
part in that design are guilty of a seditious conspiracy.” Now in order 
to have a conspiracy you must have an agreement formed beforehand 
between the parties in that conspiracy, that they will hold or have a 
meeting, and that the words there spoken shall be words of sedition. As 
I have said, 1 do not see any evidence that at all points to any such con­
spiracy, and I certainly should recommend you strongly not to pay any 
further attention to that part of the case. Hut the Attorney-General 
says, and very properly, although there may have been no previous 
conspiracy, yet when people do go to a meeting there are circumstances 
under which a man may be responsible not only for what he says, but 
also for what some one else says. Now what are those circumstances ? 
Stephen, J., says : “ If at a meeting lawfully convened seditious words 
are spoken, of such a nature as are likely to produce a breach of the peace, 
that meeting may become unlawful, and all those who speak the words 
undoubtedly are guilty of uttering seditious words, and those who do 
anything to help those who speak to produce upon the hearers the natural

(t>) Hint. Crim. Law, ii. 380.
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effect of the words spoken.” You must do something more than stand 
by and say nothing ; if you express approval of the statements of speakers 
who utter seditious language that equally will do ; if you make a speech 
calculated to help that part of the speech made by some one else, and 
which excited to disorder ; if you do anything to help that part of the 
effect upon the hearers, then undoubtedly you will be guilty of uttering 
seditious words just as if you spoke them yourself. But there must be 
something of that kind. If one man uses seditious words at a meeting, 
those who stand by and do nothing, although they do not reprobate them, 
are not guilty of uttering seditious words. Those even who make a speech 
themselves are not guilty of uttering seditious words unless you can 
gather from the language they use that they are endeavouring to assist 
the other man in carrying out that portion of his speech, and by that 
course endeavouring to assist him in causing his words, which excite 
to disorder, to produce their natural effect upon the people.* [The learned 
judge then reviewed the evidence given on the part of the prosecution 
and the defence, and pointed out that there was considerable difficulty 
in separating and apportioning the different elements which contributed 
to the riots, that public meetings and public discussions always 
attracted together numbers of rough persons, members of criminal 
classes, and other persons not dishonest, but noisy and disorderly, and 
who would take advantage of the absence of the police to break windows 
and street lamps, and do other mischief of that kind, and that it was 
impossible to say that any disorder that arose was necessarily due to 
speeches made by persons who were themselves orderly, because of the 
presence of the disorderly elements of the crowd who had collected 
together,and, in conclusion, said:] ‘I must now leave you to apply the 

a of law 1 have laid down to the facts which have been laid before 
you. I have to remind you of what you are asked to say. What you are 
asked to decide on is whether the prisoners - all of them, or some of them, 
and if some of them, which of them did upon this occasion, in Trafalgar 
Square, incite the people whom they were addressing to redress their 
grievance by violence. Did they intentionally incite ill-will between \ 
different classes in such a way as to be likely to lead to a disturbance of J 

I the public peace ? 1 have already told you that you must take a broad
and even a generous view of the whole of the case presented to you. You 
must not attach too much importance to isolated phrases, but you must 
look at the general gist of the matter. You must consider the object 
which took them there, the way they set about attaining it, and you must 
also consider to some extent, as throwing some light upon your decision, 
whether the riots which actually took place were the natural consequences 
of speeches delivered on that occasion. 1 cannot conclude without 
expressing my sense of the extreme folly of those who seek to incite the 
people to violence. And for this reason : There has been no period of 
history where violence was so practically useless. The Government being 
in the hands of the people, none can hope to carry out by force views 
which he might be able to effect by prudence and consistency, and by 
legal and legitimate means. And therefore, to incite people to use force 
is to expose foolish men, and men who do not see the danger they run, to

173
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a conflict with the authorities, with the certainty that they will have to 
pay with grievous loss of life * (w).

Trial and Punishment. —Sedition is not triable at quarter sessions (x). 
Seditious libel may be tried in the county in which it was composed, 
if composed for “ ation, or in the county where it is published (y). 
At common law the punishment of sedition is by fine, or imprisonment 
without hard labour, or both (2), with or without recognisances, with 
sureties for good behaviour (a). There is no statutory limit to the term of 
imprisonment or the amount of the fine. Persons sentenced to imprison­
ment for sedition or seditious libel are to be treated as offenders of the 
first division (b). By the Criminal Libel Act, 1820 (c) (60 Geo. 111. &
1 Geo. IV. c. 8), provisions are made as to seditious libels ‘ tending to bring 
into hatred or contempt the person or government of His Majesty, or 
the government or constitution of the United Kingdom as by law estab­
lished, or either House of Parliament, or to excite His Majesty’s subjects 
to attempt the alteration of any matter in Church or State as by law estab­
lished otherwise than by lawful means’ (sect. 1). ‘ Any person legally 
convicted of having composed, printed, or published any such seditious 
libel, as aforesaid, and shall, after being so convicted, offend a second 
time, and be thereof legally convicted before any Commission of Oyer and 
Terminer or Gaol Delivery, or in the King’s Bench Division of the High 
Court of Justice, may, on such second conviction, be adjudged at the dis­
cretion of the Court to suffer such punishment as may now (December 30, 
1820) by law be inflicted in cases of high misdemeanors ’. . . (sect. 4) (d). 
Power is given in case of verdict or judgment by default for the Court in 
which the verdict is taken or in which the judgment is had, to order 
search for and seizure of all copies of the libel in the possession of the 
defendant, or of any other person sworn to have copies in his possession 
for the use of the defendant. The order for search may be executed" by 
a justice or constable (sect. 2). Copies seized under the order are disposed 
of after final judgment as the Court may order, but returned if judgment 
is arrested or on error revised (sect. 3).

No form of sedition can be justified at common law or under the Libel 
Act, 1843 (6 & 7 Viet. c. 96), s. 6, by proof of the truth of the matters 
published (e), the gist of the offence being in the intent to do one or other 
of the matters stated in the definition (/).

It seems to be unnecessary to use the words * seditious ’ or4 seditiously ’ 
in the indictment if the offence charged is by other words specifically 
indicated (<7). Seditious libel seems to be within sect. 7 of the Libel Act,

(«0 The jury returned a verdict of not 
guilty.

(r) 5 & 6 Viet. e. 38, h. 1, * offences 
against the king’s title, prerogative, person, 
or government.’ Post. Bk. xii. e. i.

(y) R. v. Burdett, 1 St. Tr. (N. S.) 1, 154, 
and sec ante, p. 52.

(z) R. v. Stroud, 3 St. Tr. 235.
(a) Ex parle Seymour v. Davitt, 15 Cox, 

242.
(fc) 40 & 41 Viet. c. 21,8. 40, as amended 

by til & ti2 Viet. c. 41, e. ti, vide ante, p. 213.
(r) For returns as to prosecutions be­

tween 1821 and 1834, see 1 St. Tr. (N. S.) 
1385.

(d) The power to banish an offender on 
second conviction was repealed in 1830 
(11 Geo. IV. & I Will. IV. c. 73, s. 1). As 
to certificates of conviction sec 00 Geo. 
111. & 1 Geo. IV. c. 8, s. 7, post, Bk. xiii. 
* Evidence.'

(e) R. r. Duffy, 0 St. Tr. (N. S.) 303 ; 2 
Cox, 45. Ex parte O’Brien, 15 Vox, 180. 
R. v. Franklin [1731], 17 St. Tr. fi2rt.

I f ) Ante, p. SOI.
(g) R. v. McHugh [1901], 2 Ir. Rep. 569.

5
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1843, enabling the defendant to displace a presumptive case of publica­
tion by his authority {h), and is within the rules applying to privileged 
communications in the case of defamatory libel (i). Fair comment on 
public matters has been held not a defence (j). Bona fide belief in the 
truth of the matters stated may mitigate punishment but is no defence (/*). 
Under Fox’s Act (l) the jury are entitled to return a general or special 
verdict, as they choose.

B. Publications against the King.

Common Law.—Bare words, not relative to any act or design, how­
ever wicked, indecent, or reprehensible they may be, arc not in themselves 
overt acts of high treason (m), though words may expound an overt 
act, and shew with what intent it was done (n). Generally speaking, any 
words, acts, or writing in respect of the public acts or private conduct (o) 
of the King which tend to vilify or disgrace the King, or to lessen him 
in the esteem of his subjects, or any denial of his right to the crown, even 
in common and unadvised discourse, may be punished as sedition (/>).

Statute. By the Succession to the Crown Act, 1707 (q), it is declared 
treason to write or print against the Succession of the Crown as estab­
lished by the Acts of Settlement (r) and of Union with Scotland (#).

In R. v. Lambert (t), the defendant was charged with having published 
a libel to the following effect : ‘ What a crowd of blessings rush upon 
one’s mind, that might be bestowed upon the country in the event of a 
total change of system ! Of all monarchs, indeed, since the Revolution, 
the successor of George the Third will have the finest opportunity of 
becoming nobly popular.’ Lord Ellenborough, C.J., in summing up 
the case to the jury, said, that the first sentence of this passage would 
easily admit of an innocent interpretation ; that the fair meaning of 
the expression ‘ change of system ’ was a change of political system,— 
not a change in the frame of the established government, but in the 
measures of policy which had been for some time pursued ; and that by 
total change of system was certainly not meant subversion or demolition, 
the descent of the crown to the successor of His Majesty being mentioned

(A) Post, p. 1040 : It. r. Brad laugh, 15 
Cox, 218. Ah to this section see R. t>. 
Holbrook, 3 Q.B.l). 00; 4 Q.B.D. 42.

(i) R. v. Cray, 10 Cox, 184 (Ir.). I Will. & 
M. hchh. 2, c. 2 ; 3 A 4 Viet. c. 84 (Parlia­
ment) ; 51 & 52 Viet. e. 04, nh. 3, 4 (News­
papers) ; post, pp. 1047. 1040.

(/) R. v. McHugh, ubi sup.
(J i R. v Berdett, i St Tr. (H. s.) l.
(/) 32 (Jeo. III. e. 00, ss. 1, 3.
(m) 1 East, 1». C. 117.
(w) Crohagan’s cr.se, Cro. Car. 332.
{<>) St. John’s case, Noy, 105.
(p) Shebheare’s case, Holt on Libel, 88 ; 

3 T. It. 430n. It. v. Clerk, 1 Barnard. 
(K.B.), 304 ; 1 Hawk. c. 0. R. r. Wilkes, 4 
Burr. 2527; 10 St. Tr. 1075. 4 Bl. Com. 123; 
Odgere on Libel (4th ed.), 482. The old 
statutes de scandalis mngnatum, 3 Edw. 1. 
e. 34 ; 2 Rich. II. st. 1, c. 5 ; 12 Rich. II. c.

1 l.'prohibitisl'tclling or publishing any false 
news or tales whereby discord or occasion 
of discord or slander might grow between 
the King and the people. They were 
repealed in 1887 (52 & 53 Viet. c. 50). It 
is said to have been resolved by all the 
judges that all writers of false news are 
indictable and punishable (4 Read. St. L. 
Dig. L. L. 23). See ( Mgers on Libel (4th 
'll. iso.

(r/) 0 Anne, c. 41 (c. 7 in Ituffhead’s 
edition) ; and see other statutes for the 
purpose of guarding the King’s character 
and title, cited in 2 Starkio on Libel, 171, 
2nd ed.

(r) I A 2 Will. A M. ses*. 2, e. 2 ; 12 A 13 
Will. III. c. 2.

(s) 0 Anne, c. 11.
(0 2 Camp. 308 ; 31 St. Tr. 340.



312 Of Offences against the Security of the State, [book hi.

immediately after. He proceeded : ‘ If a person who admits the wisdom 
and virtues of His Majesty, laments that in the exercise of these he has 
taken an unfortunate and erroneous view of the interests of his dominions,
I am not prepared to say that this tends to degrade His Majesty, or 
to alienate the affections of his subjects. 1 am not prepared to say that 
this is libellous. But it must be with perfect decency and respect, and 
without any imputation of bad motives. Go one step further, and say or 
insinuate that His Majesty acts from any partial or corrupt view or with 
an intention to favour or oppress any individual or class of men, and it 
would become most libellous.’ Upon the second sentence, after stating 
that it was more equivocal, and telling the jury that they must determine 
what was the fair import of the words employed, not in the more lenient 
or severe sense, but in the sense fairly belonging to them, and which they 
were intended to convey, Lord Ellenborough proceeded : ‘ Now do 
these words mean, that His Majesty is actuated by improper motives, 
or that his successor may render himself nobly popular by taking a more 
lively interest in the welfare of his subjects ? Such sentiments, as it would 
be most mischievous, so it would be most criminal to propagate. But 
if the passage only means that His Majesty, during his reign, or any 
length of time, may have taken an imperfect view of the in' rests of the 
country, either respecting our foreign relations, or the system of our 
internal policy ; if it imputes nothing but honest error, without moral 
blame, I am not prepared to say that it is a libel.’ And again, towards 
the conclusion of his address, his Lordship said : * The question of inten­
tion is for your consideration. You will not distort the words, but give 
them their application and meaning as they impress your minds. What 
appears to me most material is the substantive paragraph itself (u) ; 
and if you consider it as meant to represent that the reign of His Majesty 
is the only thing interposed between the subjects of this country and 
the possession of great blessings which are likely to be enjoyed in the reign 
of his successor, and thus to render His Majesty’s administration of his 
government odious, it is a calumnious paragraph, and to be dealt with 
as a libel. If on the contrary you do not see that it means distinctly, 
according to your reasoning, to impute purposed maladministration 
to His Majesty, or those acting under 1 but may be fairly construed 
as an expression of regret that an error us view has been taken of public 
affairs, 1 am not prepared to say that a libel. There have been errors 
in the administration of the most itened men.’

Falsely publishing that King « urge III. was labouring under mental 
derangement was held to be an offence on the ground that it tended to 
unsettle and agitate the public mind, and to lower the respect due to 
the King (r).

As to libel by defaming a deceased sovereign, see R. v. Hunt (tv).

(«) This libel was published in a news­
paper ; and it had been allowed to the 
defendant to have read in evidence an ex­
tract from the same paper connected with 
the subject of the passage claimed as 
libellous, although disjoined from it by 
extraneous matter, and printed in a diffe­

rent character.
(r) R. r. Harvey, 2 B. A C. 2f>7 ; 2 St, 

Tr. (N. 8.) 1. Malice will lie implied from 
such wilful defaming without excuse.

(ip) 2 Ht. Tr. (N. 8.) lit), where the indict­
ment was for the publication of Byron’s 
‘ Vision of Judgment ’ ; see jtost, p. 1020.
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C. Publications against the Constitution.

By an Act of 1662 (13 Car. II. at. 1, c. 1), a. 3, the penalties of 'praemunire 
are incurred by persons who maliciously and advisedly, by writing, 
printing, preaching, or express words, declare that Parliament has legis­
lative authority without the King. And by an Act of 1707 (6 Anne, c. 41), 
s. 2, a like penalty is incurred by persons who maliciously or advisedly 
by preaching, teaching, or express words, maintain or affirm that any 
person has title to the crown otherwise than in accordance with the 
Act of Settlement. Prosecutions under these Acts are narrowly limited (z), 
and are, in fact, never undertaken.

Apart from these Acts, under the law of sedition as now interpreted 
there is perfect liberty to deride the constitution or to advocate its 
alteration, provided that the advocacy is not calculated or intended to 
produce civil commotion or insurrection (y).

The following rulings are here retained as giving a view of the law once 
held, but now unlikely to be adopted (z). It appears to have been adjudged, 
that though no indictment lay for saying that the laws of the realm 
were not the laws of God, because true it is that they are not the 
laws of God ; yet that it would be otherwise to say that the laws of the 
realm are contrary to the laws of God (z). And a defendant was con­
victed on an information charging him with having published, concerning 
the government of England and the traitors who adjudged King Charles 
the First to death, that the government of the kingdom consists of three 
estates, and that if a rebellion should happen in the kingdom, unless 
that rebellion was against the three estates, it was no rebellion (a). In 
another case a person was convicted for publishing a libel, in which it 
was suggested that the revolution was an unjust and unconstitutional 
proceeding, and that the limitation established by the Act of Settlement 
was illegal, and that the revolution and settlement of the crown as by 
law established had been attended with fatal and pernicious consequences 
to the subjects of the kingdom (b).

D. Publications against Parliament.

Both Houses of Parliament have and exercise the power of treating 
libels against them as breaches of their privileges, and vindicating them 
in the nature of contempts : and more cases of such libels are to be met 
with in their journals than in the proceedings of the Courts of law (c).

(r) 13 Car. 11. at. 1, c. 1, a. 1, prosecution 
to be within six months and by order of 
King or Privy Council (s. 4). 0 Anne, c. 41 
prosecution within three days ; two credible 
witnesses. ) iSaehevcrell’s ease 11706], 15 St. 
Ir. I.

(y) See R. v. Burns, ante, p. 302. But 
see the Criminal Libel Act, 1820, ante, p. 
310.

(2) See Odgere, Libel (4th cd.), 488.
(a) It. v. Harrison [1«77|. 3 Keb. 841 ; 

Vent. 324; Dig. L. L. 00. Dr. Odgere, 
l. r. 488, suggests that the ease was decided 
under 13 Car. IL st. l,c. 1, supra. A treatise

upon hereditary right was held criminal, 
though it contained no reflection upon any 
part of the then government. R. v. Bed­
ford (1713], (iilb. 297 ; 2 Str. 789 eit.

(fc) R. v. Nutt [1764], Dig. L. L. 120, and 
see Dr. Shebbeare’s case, 3 T. It. 430n.; 
Holt on Libel, 88; and It. »>. Paine [1792], 
22 St. Tr. 358 ; Holt on Libel, 88, 89 ; 2 
Starkie on Libel, 104.

(r) They are collected in May, Pari. l*r. 
(lltli cd.), pp. 76 et seq. The extent to 
which these powers are possessed by colonial 
legislatures is considered in Odgere on Libel 
(4th ed.), 492.
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But publications reflecting upon the members or proceedings of the 
Houses of Parliament are also punishable by the ordinary Courts (d). 
In R. v. Stockdale (e), the Attorney-General in his speech to the jury, 
after stating the address of the House of Commons to the King, praying 
that His Majesty would direct the information to be filed, proceeded 
thus : ‘ I state it as a measure which they have taken, thinking it in 
their wisdom, as every one must think it, to be the fittest to bring before 
a jury of their country an offender against themselves, avoiding thereby, 
what sometimes indeed is unavoidable, but which they wish to avoid 
whenever it can be done with propriety, the acting both as judges and 
accusers, which they must necessarily have done, had they resorted to 
their own powers, which are great and extensive, for the purposes of 
vindicating themselves against insult and contempt, but which in the 
present instance they have wisely forborne to exercise, thinking it better 
to leave the offender to be dealt with by a fair and impartial jury.’

E. Publications against the Government.
The measures of the King and his advisers, and the proceedings and 

policy of his government, may be criticised within due limits without 
incurring the penalties of sedition. Every man has a right to give 
every public matter a candid, full, and free discussion ; but although 
the people have a right to discuss any grievances they have to complain 
of, they must not do it in a wav to excite tumult ; and if a party publish 
a paper on any such matter, and it contain no more than a calm and 
quiet discussion, allowing something for a little feeling in men’s minds, 
that will be no libel ; but if the paper go beyond that limit, and be calcu­
lated to excite tumult, it is a libel (/). This right extends to the press (</).

But the discussion of political measures cannot lawfully be made a 
cloak for an attack upon private character. Libels on persons employed 
in a public capacity may tend to scandalise the government by reflecting 
on those who are entrusted with the administration of public affairs ; 
for they not only endanger the public peace, as all other libels do, by 
stirring up the parties immediately concerned to acts of revenge, but 
also have a direct tendency to incline the people to faction and sedition (//). 
And if a publication has a direct tendency to cause unlawful meetings 
and disturbances, and to lead to a violation of the laws, it is a seditious 
libel (i).

(d) In R. ». Itayncr, 2 Barnard. (K.B.), 
293, the defendant wan convicted of printing 
a scandalous libel on the Lords <md Com­
mons. And sec R, ». Owen [1752], 18 St. 
TV. ISOt) Mx Die. I, !.. 67. In It. r. 
Stockdale [17881. 22 St. Tr. 238, an infor­
mation was filed by the Attorney-General 
for a libel upon the House of Commons. 
A prosecution was also instituted in R. ». 
Reeves [179ft], in consequence of a reso­
lution of the House of Commons, declaring 
ft pamphlet, published by the defendant, 
to he a libel. In the pamphlet, which 
was called 1 Thoughts on the English 
Government,* there was this passage 
amongst others which the House deemed 
libellous—* That the King’s government

might go on if the Lords and Commons 
were lopped off.’ In nil these eases the 
jury acquitted the defendants.

(. i » st. Tr. tM, l'17.
(/) R. ». Collins, 9 C. & I*. 45ft ; 3 St. Tr. 

(N. S.) 1149, Lilt led ale, J. See the opinion 
expressed by the Attorney-General in R. ». 
liftmbert & Perry [1793], 22 St. Tr. 953, 
990, ante, p. 311.

(7) R. ». Sullivan, 11 Cox, 50, 54, Fitz­
gerald, J.

(A) 1 Hftwk. c. 73, s. 7. Bac. Ahr. tit. 
‘ Libel ’ (A) 2. R. ». Franklin, 17 St, Tr. 
020.

(1) R. ». Lovett, 0 C. & I*. 402, Little- 
dale, J.
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According to certain rulings, it is seditious to publish any matter 
tending to possess the people with an ill opinion of the government. In 
It. v. Tuchin (/), Holt, C.J., said: ‘This is a very strange doctrine to say 
that it is not a libel reflecting on the government, endeavouring to possess 
the people that the government is maladministered by corrupt persons 
that are employed in such stations, either in the navy or army. To say 
that corrupt officers are appointed to administer affairs is certainly a 
reflection on the government. If men should not be called to account 
for possessing the people with an ill opinion of the government, no govern­
ment can subsist ; nothing can be worse to any government than to 
endeavour to procure animosities as to the management of it ; this has 
always been looked upon as a crime, and no government can be safe 
unless it be punished ’ (/).

This decision, if taken literally, is inconsistent with liberty of political 
opinion {k). And in R. v. Cobbett (/), where the defendant was charged 
with publishing a libel upon the administration of the Irish government, 
and upon the public conduct and character of the Lord Lieutenant and 
Lord Chancellor of Ireland, Ellenborough, C.J., in his address to the 
jury, said: ‘It is no new doctrine that if a publication be calculated to 
alienate the affections of the people, by bringing the government into 
disesteem, whether the expedient be by ridicule or obloquy, the person 
so conducting himself is exposed to the inflictions of the law. It is a 
crime ; it has ever been considered as a crime, whether wrapt in one 
form or another. The case of R. v. Tuchin, decided in the time of Lord 
Chief Justice Holt, has removed all ambiguity from this question ; and, 
although at the period when that case was decided great political conten­
tions existed, the matter was not again brought before the judges of the 
Court by any application for a new trial.’ And afterwards his Lordship 
said : ‘ It has been observed, that it is the right of the British subject 
to exhibit the folly or imbecility of the members of the government. 
But, gentlemen, we must confine ourselves within limits. If in so doing 
individual feelings are violated, there the line of interdiction begins, 
and the offence becomes the subject of penal visitation.’

(;) [1704) 14 St. Tr. 1005; cas. temp. 
Holt, 424.

(k) See (Mgers on Libel (4th ed.). 480. 
(/) [1804 | 29 St. Tr. 1 ; Holt on Libel,

114, 115. And see 2 Starkie on Libel, 103. 
where see in the note other cases referred 
to.



r



( 316a )

CANADIAN NOTES.

OP SEDITION.

Definition.—Code sec. 132.
Seditious Intention.—Code sec. 133.
Punishment.—Code sec. 134.
Publishing False News.—Code sec. 136.
The publication of a placard stating that settlers from the United 

States are not wanted in Canada is an injury to the public interest 
and under sec. 136 of the Code the person wilfully and knowingly 
publishing such false statement is properly convicted of spreading 
false news. R. v. Hoaglin, 12 Can. Cr. Cas. 226.
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CHAPTER THE SECOND.

OF WRONGFULLY OBTAINING OR DISCLOSING PUBLIC SECRETS.

The Official Secrets Act, 1889(a) (52 & 53 Viet. c. 52), deals with two 
classes of offence: (1) what is called espionnage, in obtaining secret infor­
mation; (2) breach of official trust by persons in the service of the State.

The Act provides as follows :—
Sect. 1.—' (1) (a.) Where a person for the purpose of wrongfully 

obtaining information—
(i.) enters or is in any part of a place belonging to His Majesty 

the King, being a fortress, arsenal, factory, dockyard, camp, 
ship, office, or other like place, in which part he is not entitled 
to be ; or

(ii.) when lawfully or unlawfully in any such place as afore­
said, either obtains any document, sketch, plan, model, or 
knowledge of anything which he is not entitled to obtain, or 
takes without lawful authority any sketch or plan ; or 

(iii.) when outside any fortress, arsenal, factory, dockyard, or 
camp belonging to His Majesty the King, takes or attempts 
to take without authority given by or on behalf of His Majesty, 
any sketch or plan of that fortress, arsenal, factory, dockyard, 
or camp ; or

(6.) where a person knowingly having possession of, or control 
over any such document, sketch, plan, model, or knowledge 
as has been obtained or taken by means of any act which con­
stitutes an offence against this Act at any time wilfully and 
without lawful authority communicates or attempts to com­
municate the same to any person to whom the same ought not, 
in the interest of the State, to be communicated at that time ; 
or

(c.) where a person after having been entrusted in confidence by 
some officer under His Majesty the King with any document, 
sketch, plan, model, or information relating to any such place 
as aforesaid, or to the naval or military affairs of His Majesty, 
wilfully and in breach of such confidence communicates the 
same when, in the interest of the State, it ought not to be 
communicated ;

he shall be guilty of a misdemeanor, and on conviction be liable to

(a) This Act was passed in consequence 
of the communication to the Press by a 
Government clerk of the secret clauses of 
the Anglo-Russian agreement. See R. v.

Guernsey, 1 F. & F. 394; 337 Hansard 
Pari. Deb. 321. A bill to extend the 
application of the Act was introduced in 
1908, but was not passed.
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imprisonment, with or without hard labour, for a term not exceeding one 
year, or to a fine, or to both imprisonment and a fine.

‘ (2) Where a person having possession of any document, sketch, 
plan, model, or information relating to any fortress, arsenal, factory, 
dockyard, camp, ship, office, or other like place belonging to His Majesty, 
or to any naval or military affairs of His Majesty, in whatever manner 
the same has been obtained or taken, at any time wilfully communicates 
the same to any person to whom he knows the same ought not, in the 
interest of the State, to be communicated at that time, he shall be guilty 
of a misdemeanor, and be liable to the same punishment as if he com­
mitted an offence under the foregoing provisions of this section.

‘(3) Where a person commits any act declared by this section to be 
a misdemeanor, he shall, if he intended to communicate to a foreign 
State any information, document, sketch, plan, model, or knowledge 
obtained or taken by him, or entrusted to him as aforesaid, or if he 
communicates the same to any agent of a foreign State, be guilty of 
felony, and on conviction be liable at the discretion of the Court to 
penal servitude for life, or for any term not less than five years (6), or 
to imprisonment for any term not exceeding two years, with or without 
hard labour.’

Breach of Official Trust.—By sect. 2, ‘ (1) Where a person by means 
of his holding or having held an office under His Majesty the King, has 
lawfully or unlawfully either obtained possession of or control over any 
document, sketch, plan, or model, or acquired any information, and at any 
time corruptly or contrary to his official duty communicates or attempts 
to communicate that document, sketch, plan, model, or information to 
any person to whom the same ought not, in the interests of the State, 
otherwise in the public interest, to be communicated at that time, he 
shall be guilty of a breach of official trust.

‘ (2) A person guilty of a breach of official trust shall —
(a.) if the communication was made or attempted to be made to 

a foreign State, be guilty of felony, and on conviction be liable 
at the discretion of the Court to penal servitude for life, or for 
any term not less than five years (6), or to imprisonment for any 
term not exceeding two years, with or without hard labour ; and 

(b.) in any other case be guilty of a misdemeanor, and on con­
viction be liable to imprisonment, with or without hard labour, 
for a term not exceeding one year, or to a fine, or to both 
imprisonment and a fine.

‘(3) This section shall apply to a person holding a contract with 
any department of the government of the United Kingdom, or with 
the holder of any office under His Majesty the King as such holder, 
where such contract involves an obligation of secrecy, and to any per­
son employed by any person or body of persons holding such a con­
tract, who is under a like obligation of secrecy, as if the person holding 
the contract and the person so employed were respectively holders of 
an office under llis Majesty the King.’

By sect. 3, * Any person who incites or counsels, or attempts to
(b) Now not less than three years ; sec 54 & 55 Viet. c. 09, s. 1, ante, p. 211.
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procure, another person to commit an offence under this Act, shall he 
guilty of a misdemeanor, and on conviction be liable to the same punish 
ment as if he had committed the offence ’ (Vide ante, Chapter V.).

By sect. 4, 4 The expenses of the prosecution of a misdemeanor under 
this Act shall be defrayed in like manner as in the case of a felony ’ (c).

By sect. 5, 4 If by any law made before or after the passing of this 
Act by the legislature of any British possession provisions are made 
which appear to His Majesty the King to be of the like effect as those 
contained in this Act, His Majesty may, by Order in Council, suspend 
the operation within such British possession of this Act, or of any part 
thereof, so long as such law continues in force there, and no longer, 
and such order shall have effect as if it were enacted in this Act :
Provided that the suspension of this Act, or of any part thereof, in 
any British possession shall not extend to the holder of an office under 
His Majesty the King who is not appointed to that office by the Govern­
ment of that possession.

‘The expression “ British possession” means any part of His Majesty’s 
dominions not within the United Kingdom’(d).

By sect. 0, ‘ (1) This Act shall apply to all acts made offences by 
this Act when committed in any part of His Majesty’s dominions or 
when committed by British officers or subjects elsewhere.

‘(2) An offence under this Act, if alleged to have been committed 
out of the United Kingdom, may be inquired of, heard, and determined, 
in any competent British Court in the place where the offence was 
committed, or in His Majesty’s High Court of Justice in England or the 
Central Criminal Court, and the Criminal Jurisdiction Act, 1802 (42 
Geo. 111. c. 85) (e), shall apply in like manner as if the offence were 
mentioned in that Act, and the Central Criminal Court as well as the 
High Court possessed the jurisdiction given by that Act to the Court of 
King’s Bench.

‘(3) An offence under this Act shall not be tried by any Court of 
general or quarter sessions, nor by the Sheriff Court in Scotland, nor 
by any Court out of the United Kingdom which has not jurisdiction 
to try crimes which involve the greatest punishment allowed by law ’(/').

By sect. 7, 4 (1) A prosecution for an offence against this Act shall 
not be instituted except by or with the consent of the Attorney-General.

' (2) In this section the expression “Attorney-General” means the 
Attorney or Solicitor General for England ; and as respects Scotland, 
means the Lord Advocate ; and as respects Ireland, means the Attor­
ney or Solicitor General for Ireland; and if the prosecution is instituted 
in any Court out of the United Kingdom, means the person who in 
that Court is Attorney-General, or exercises the like functions as the 
Attorney-General in England.’

By sect. 8, 4 In this Act, unless the context otherwise requires—
‘Any reference to a place belonging to His Majesty the King includes 

a place belonging to any department of the Government of the United
(r) S. 4 is repealed as to England by 

8 Edw. VII. c. 15, s. 9, punt, Bk. xii. c. v.
(d) Orders in Council were made in 1890 

aa to Jersey and the Isle of Man.

(e) Fide post, Bk. xiii. c. iv. 
if) Subs. 4 excludes the application of 

the Criminal I .aw and Procedure (Ireland) 
Act, 1887 (80â 51 Viet <•. SO).
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Kingdom or of any of His Majesty’s possessions, whether the place is or 
is not actually vested in His Majesty ;

‘ Expressions referring to communications include any communica­
tion, whether in whole or in part, and whether the document, sketch, 
plan, model, or information itself or the substance or effect thereof 
only be communicated ;

‘ The expression “ document ” includes part of a document ;
‘ The expression “ model ” includes design, pattern, and specimen ;
‘ The expression “ sketch ” includes any photograph or other mode of 

representation of any place or thing ;
‘ The expression “ office under His Majesty the King ” includes any 

office or employment in or under any department of the Government 
of the United Kingdom, and so far as regards any document, sketch, 
plan, model, or information relating to the naval or military affairs of 
His Majesty, includes any office or employment in or under any de­
partment of the Government of any of His Majesty’s possessions.’

By sect. 9, ‘ This Act shall not exempt any person from any pro­
ceeding for an offence which is punishable at common law, or by military 
or naval law, or under any Act of Parliament other than this Act, so, 
however, that no person be punished twice for the same offence ’ (g).

The Census Act, 1900 (03 & 04 Viet. c. 4), and the Census (inland) 
Act, 1900 (03 & 04 Viet. c. 0), each contain the following clause (h)—

‘ If any person employed in taking the census communicates 
without lawful authority anv information acquired in the course 
of his employment, he shall be guilty of a breach of official trust 
within the meaning of the Official Secrets Act, 1889 (i), and that 
Act shall apply accordingly.’

There are few recorded instances of prosecution under the Act of 
1889 (/).

(y) Cf. Interpretation Act, 1889, 8. 33, (?) See R. v. Stuart, 03 J.P. 712. an
ante, p. 4. indictment for inciting to disc lose official

(A) c. 4, ». 11 (3) : c. f>. i. 7 (3). neeretH.
(i) In 8.2.ante, p. 318.
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CANADIAN NOTES.

WrongfuUy Obtaining or Publishing Public Secrets.—Code sec. 85. 
Breach of Official Trust—Code sec. 86.
Prosecution.—Code sec. 592.

.
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CHAPTER THE THIRD.

OF SEDUCING SOLDIERS AND SAILORS TO MUTINY.

The Incitement to Mutiny Act, 1797 (37 Geo. III. c. 70), was passed in 
consequence of the attempts of evil-disposed persons, by the publication 
of written or printed papers, and by malicious and advised speaking, 
to seduce soldiers and sailors from their duty and allegiance to the Crown. 
It enacts (sect. 1) that ‘ any person who shall maliciously and advisedly 
endeavour to seduce any person or persons serving in His Majesty’s forces 
by sea or land, from his or their duty and allegiance to His Majesty, or 
to incite or stir up any such person or persons to commit any act of mutiny, 
or to make or endeavour to make any mutinous assembly, or to commit 
any traitorous or mutinous practice whatsoever, shall, on being legally 
convicted of such offence, be adjudged guilty of felony . . . ’ (a). By sect. 3, 
• any person who shall be tried and acquitted or convicted of any offence 
against this Act shall not be liable to be indicted, prosecuted or tried 
again for the same offence or fact as high treason or misprision of high 
treason ; and that nothing in this Act contained shall be construed to extend 
to prevent any persons guilty of any offence against the Act, and who 
shall not be tried for the same as an offence against this Act from being 
tried for the same as high treason, or misprision of high treason, in such 
manner as if this Act had not been made ’ (6). By sect. 2, ‘ any offence 
committed against this Act, whether committed on the high seas or within 
that part of Great Britain called England, shall, and may, be prosecuted 
and tried before any Court of Oyer and Terminer, or Gaol Delivery, for 
any county in that part of Great Britain called England (c), in such 
manner and form as if the said offence had been therein committed * (d).

The Punishment of Offences Act, 1837 (7 Will. IV. & 1 Viet. c. 91), s. 1, 
after reciting the above Act, provides that ‘ if any person shall ’ (after 
the 1st of October, 1837) ‘ be convicted of any of the offences herein­
before mentioned, such person shall not suffer death, or have sentence 
of death awarded against him or her for the same, but shall be 
liable ... to be transported (r) beyond the seas for the term of the. 
natural life of such person. . . . Mutiny appears to mean ‘ collective 
insubordination ’ (/).

A sailor in a sick hospital, where he had been for thirty days, and

(«) For present punishment, vide infra.
(b) Vide ante, p. 4.
(c) The Act does not apply to Ireland.
(d) Vide ante, p. 31.
(«) Now penal servitude for life or not 

less than three years, or imprisonment with 
or without hard labour for not more than 
two years (20 & 21 Viet. c. 3, s. 2 ; 54 & 55 

VOL. I.

Viet. c. 09, s. I, ante, pp. 211, 212). Other 
provisions of 7 Will. IV. and 1 Viet, c.91, as 
to minimum term of transportation, and as 
to imprisonment, hard labour and solitary 
confinement, are superseded and repealed.

( f) See Manual of Military Law (cd.
1001), p. 20.

Y
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who therefore was not entitled to pay, nor liable for what he then did to 
answer before a court-martial, is nevertheless a person serving in His 
Majesty’s forces by sea within this statute, so as to make the seducing him 
an offence within its provisions (#/).

An indictment upon this statute need not set out the means used for 
seducing the soldier from his duty and allegiance ; and it need not aver 
that the prisoner knew the person endeavoured to be seduced to be a 
soldier. It seems also that a double act, namely, that the prisoner 
endeavoured to incite a soldier to commit mutiny, and also to commit 
traitorous and mutinous practices, may be charged in one count of the 
indictment (/<).

The Act of 171)7 mainly concerns civilians. Mutiny, Ac., by persons 
in the army or navy is punished under other Acts.

By the Naval Discipline Act, 18(>G (29 & 30 Viet. c. 109), it is made a 
capital offence (i.) for persons subject to the Act to join in mutiny with 
violence, or treacherously to fail to do his best to suppress such mutiny 
(sect. 10) or to be ringleader in mutiny (sect. 11) without violence ; (ii.) 
for any person on board a King's ship whether otherwise subject to 
the Act or not, to endeavour to seduce from his allegiance to His 
Majesty any person subject to the Act (sects. 12-13) ; (iii.) for any person, 
subject to the Act, to endeavour to incite any other person, subject 
to the Act, to commit any act of mutiny (sect. 12).

The punishment of penal servitude may be awarded—
(1) For failing from cowardice to use utmost effects to suppress

mutiny with violence (sect. 10).
(2) To join in any mutiny without violence, or to fail to do their

utmost to support it (sect. 11).
(3) To make, or endeavour to make, a mutinous assembly (sect. 14).
(4) Wilfully to conceal any traitorous or mutinous practice (sect. 15).
By sect. 7 of the Army Act (t), persons subject to military law (/),

who cause, or conspire to cause, mutiny in any forces belonging to the 
regular, reserve, or auxiliary forces, or navy, are liable on conviction by 
court-martial to suffer death (k).

(7) K. r. Tim icy (1804], It. & It. 74.
(h) It. r. Fuller. 2 l<cach, 71*0; 1 Kant,

P. <’• 1*2; 1 B. & 1*. 180.
(i) 44 & 45 Viet. c. 68, continued 

an inally by the Army Annual Act.
(;) Sec Official Manual of Military Law

(*•) Sect. 153. Persona inducing bold ici h 
to desert arc liable to nummary conviction. 
See also 45 & 40 Viet. c. 49, s. 25 (militia) ; 
45 & 40 Viet. c. 48, b. 17 (reserve forecK) ; 
7 Edw. VII. c. 9, 6. 28 (territorial forces'.
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Of Seducing Soldiers and Sailors to Mutiny.—Code see. 81. 
Indictment.—Overt acts must be stated. Code sec. 847. The 

Court may not amend so as to add to the overt acts stated. Code sec. 
847(2).

Evidence.—None shall be admitted of overt acts not stated in the 
indictment. Code sec. 847.





( 323 )

CHAPTER THE FOURTH.

OF AIDING THE ESCAPE OF PRISONERS OF WAR (a).

The Prisoners of War Escape Act, 1812 (52 Geo. III. c. 156), enacts, 
sect. 1, that ‘ every person who shall (after 29 July, 1812) knowingly and 
wilfully aid or assist any alien enemy of llis Majesty, being a prisoner of 
war in His Majesty's dominions, whether such prisoner shall be confined 
as a prisoner of war in any prison or other place of confinement, or shall be 
suffered to be at large in His Majesty’s dominions or any part thereof on 
his parole, to escape from such prison or other place of confinement, or 
from His Majesty’s dominions, if at large upon parole, shall upon being 
convicted thereof be adjudged guilty of felony, and be liable to be trans­
ported as a felon for life, or for such term of fourteen or seven years as 
the Court before whom such person shall be convicted shall adjudge ’ (6).

Sect. 2. ‘ Provided always that . . . every person who shall knowingly 
and wilfully aid or assist any such prisoner at large on parole in quitting 
any part of His Majesty's dominions where he may be on his parole, 
although he shall not aid or assist such person in quitting the coast 
of any part of His Majesty’s dominions, shall be deemed guilty of aiding 
the escape of such person ivider the provisions of this Act.’

Sect. 3. ‘ If any person or persons owing allegiance to His Majesty, 
after any such prisoner as aforesaid hath quitted the coast of any part 
of llis Majesty’s dominions in such his escape as aforesaid, shall know­
ingly and wilfully upon the high seas aid or assist such prisoner in his 
escape to or towards any other dominions or place, such person shall 
also be adjudged guilty of felony, and be liable to be transported as afore­
said ; * and such offences committed upon the high seas, and not within 
the body of any county, may be tried in any county within the realm (c). 
Before this Act, upon an indictment for misdemeanor in unlawfully aiding 
and assisting a prisoner at war to escape, where it appeared that such 
prisoner was acting in concert with those under whose charge he was 
placed, in order to effect the detection of the defendant, who was supposed 
to have been instrumental in the escapes of other prisoners, and the 
prisoner in question neither escaped nor intended to escape : it was held 
that the offence was not complete, and that a conviction for such offence 
was therefore wrong (d).

(«) This subject was in the last edition 
classified with offences against justice.

(/>) Now penal servitude for life or for 
not less than three years, or imprisonment 
with or without hard labour for not over 
two years (ride ante, pp. 211, 212). As to 
punishment of accessories, ride ante, p. 130.

(r) By s. 4, the Act is not to prevent 
offenders from being prosecuted, as they

might have been if the Act had not been 
passed ; but no person prosecuted other­
wise than under the provisions of the Act 
is to bo liable to be prosecuted for the same 
offence under the Act ; and no person 
prosecuted under the Act if, for the same 
offence, to be otherwise prosecuted : ride 
ante, p. 4.

(d) R. r. Martin [18111, R. & R. 190.
Y 2
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Of Aiding Escape of Prisoners of War.—Code
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CHAPTER THE FIFTH.

OF UNLAWFUL OATHS, COMBINATIONS, AND CONFEDERACIES.

Sect. I.—Of Voluntary Oaths.

This section would perhaps be more properly associated with official 
misconduct, but is here included as being of use for comparison with 
the subsequent sections relating to ‘ unlawful oaths.’

Voluntary Oaths.—Coke says (3 Inst. 165) : ‘ oaths that have no 
warrant by law are rather nova tormenta ijutim sacramenta : and it is a 
high contempt to minister an oath without warrant of law, to be punished 
by fine and imprisonment.’ In Bramat v. Fire Insurance Co. (a), 
Kenyon, C.J., said : ‘ lie did not know but that a magistrate subjects 
himself to a criminal information by taking a voluntary extra-judicial 
affidavit.’ In R. v. Kadon (b), in speaking of the Unlawful Oaths Act, 
1797, Le Blanc, J., said : ‘ That which always was before a crime or 
misdemeanor, the administering even an idle oath by a person not 
having authority to administer an oath, was by that Act made more 
penal.’

The Statutory Declarations Act, 1835 (5 & 6 Will. IV c. 62), s. 13, after 
reciting that ‘ a practice has prevailed of administering and receiving 
oaths and affidavits voluntarily taken and made in matters not the 
subject of any judicial inquiry, nor in anywise pending or at issue before 
the justice of the peace, or other person by whom such oaths or affidavits 
have been administered or received,’ and that ‘ doubts have arisen 
whether or not such proceeding is illegal, for the more effectual suppression 
of such practice and removing such doubts,’ enacts, ‘ that from and after 
the commencement of this Act, it shall not be lawful for any justice of 
the peace or other person to administer, or cause or allow to be adminis­
tered, or to receive or cause or allow to be received, any oath, affidavit, 
or solemn affirmation touching any matter or thing whereof such justice 
or other person hath not jurisdiction or cognizance by some statute in 
force at the time being : provided always, that nothing herein contained 
shall be construed to extend to any oath, affidavit, or solemn affirmation 
before any justice in any matter or thing touching the preservation of 
the peace, or the prosecution, trial, or punishment of offences, or touch­
ing any proceedings before either of the Houses of Parliament, or any 
committee thereof respectively, nor to any oath, affidavit, or affirmation

(«) [1800] K.B. Burn's Justice, by Chet- 137, and R. v. Edgar, 33 St. Tr. If)111. 
wynd, voL iii. 020. And nee 4 Bl. Com. (1) [1813] 31 St. Tr. 1000.
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which may be required by the laws of any foreign country to give validity 
to instruments in writing designed to be used in such foreign countries 
respectively ’ (r).

The first count of an indictment upon the above enactment charged 
that the defendant, being a justice of the peace, did unlawfully administer 
to and receive from J. 11. a certain voluntary oath touching certain 
matters and things whereof the defendant had not jurisdiction or cognis­
ance by any statute. The second and third counts slightly varied, and 
the fourth count negatived the proviso in sect. 13. There were other 
counts charging the defendant with administering oaths to two other 
persons. The defendant had made a complaint to the bishop against 
two clergymen. The defendant obtained statements from the three 
persons mentioned in the indictment, and swore them before himself, 
as a justice of the peace, to the truth of the statements. It appeared 
that the defendant was ignorant of the statute rendering the adminis­
tering voluntary oaths illegal. It was contended that the enacting part of 
the statute must be construed with reference to the preamble. Coleridge, 
.1,, in summing up, said, he was of opinion that the enacting part 
of the statute was not governed by the preamble ; that he considered 
the enacting part of the section and the proviso preserved to justices 
of the peace all the jurisdiction they had, as well at the common law as 
by statute, to administer oaths ; and that the inquiry before the bishop 
was clearly a matter in respect of which the defendant had no juris­
diction, either at common law or by statute. He directed the jury, 
that, if they were satisfied the defendant did administer the oaths, they 
should find him guilty. The jury found the defendant ‘ guilty of iuadrer- 
faith/ administering an oath or oaths ’ ; and Coleridge, J., held that that 
was a verdict of guilty (d). But the judgment was afterwards arrested 
bv the Court of Queen’s Bench upon the ground that the indictment was 
bad since it did not in anv count shew what the nature of the oath was. 
There ought to have been a distinct allegation of the subject-matter of 
the oath, shewing affirmatively that it was out of the jurisdiction of the 
magistrate. The question was matter of law for the Court, and though, 
in the opinion of the majority of the Court, it was not necessary to set 
out the whole of the oath (*'), still the facts should have been so stated 
as to enable the Court to form its opinion upon the question whether 
the oath was within the jurisdiction of the magistrate or not.

The indictment in this case could be justified as being for a wilful
(r) As to when a justice may administer 

nil oath outside the county, Ac., for which 
lie is commissioned, see l*aley (8th ed.), 
18-24. A distinction seems to be drawn 
between voluntary or ministerial and co­
ercive or judicial proceedings. 2 Hawk, 
c. 47; 2 Hale, 51. Helier r. Hundred of 
Itenhorsf. (Yo. Car. 211; VV. .loues, 230. 
And see It. r. All Saints, Southampton, 
7 It. AC. 788. Jtosani|uet v. Woislford, 
5 y.it. 310.

(</) It. v. Nott, 4 Q.B. 708. It was 
argued that the defendant on the linding 
of the jury had been guilty of no offence. 
Denman, C.J., said : * If the statute in

terms create an offence, all persons are 
I found to know it. But if a statute enacts 
something, without in terms making it an 
offence, and you would convict a person of 
misdemeanor in having disobeyed such nil 
enactment, are you not bound to shew that 
the diaoliedienee was wilful, and in the 
nature of a contempt ? * But no opinion 
was pronounced on this point.

(f) The Acts of 1707 and 1812 contain 
express provisions on this |>oint (sec /*>*/, 
p. 330J. It would therefore be prudent to 
set out the whole oath, if practicable, in 
some counts.
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disobedience of the command of a statute as a matter of public 
concern (/).

Sect. II.—Oaths to Commit Treason, Felony, &c.

The Unlawful Oaths Act, 171)7 (37 Geo. III. c. 123), recites that 
‘ wicked and evil disposed persons have of late attempted to seduce 
persons serving in His Majesty’s forces by sea and land and others of His 
Majesty’s subjects from their duty and allegiance to His Majesty, and to 
incite them to acta of mutiny (g) and sedition, and have endeavoured to 
give effect to their wicked and traitorous proceedings by imposing upon 
the persons whom they have < seduce the pretended obligation
of oaths unlawfully administered ’ (//). From this preamble it appears 
as if the statute were mainly directed against combinations for purposes 
of mutiny (h) and sedition : but in the enacting part, after dealing with 
offences of that description, it goes on in much more extensive terms, and 
embraces other more general objects. Sect. 1 enacts, * that any person 
or persons who shall in any manner or form whatsoever administer or 
cause to be administered, or be aiding or assisting at, or present at and 
consenting to, the administering or taking of any oath or engagement, 
purporting or intended to bind the person taking the same to engage 
in any mutinous or seditious purpose ; or to disturb the public peace, 
or to be of any association, society or confederacy formed for any such 
purpose, or to obey the orders or commands of any committee or body 
of men not lawfully constituted, or of any leader or commander or other 
person not having authority by law for that purpose, or not to inform 
or give evidence against any associate, confederate or other person, 
or not to reveal or discover any unlawful combination or confederacy, or 
not to reveal or discover any illegal act done or to be done, or not to 
reveal or discover any illegal oath or engagement which may have been 
administered or tendered to or taken by such person or persons or to 
or by any other person or persons, or the import of any such oath or 
engagement, shall on conviction thereof by due course of law be adjudged 
guilty of felony, and may be transported for any term of years not 
exceeding seven (») years ; and every person who shall take any such oath 
or engagement, not being compelled thereto, shall on conviction thereof 
by due course of law be adjudged guilty of felony, and may be transported 
for any term of years not exceeding seven (») years.’

The question was raised whether this Act applied to the unlawful 
administering of an oath by an associated body of men to a person, 
purporting to bind him not to reveal or discover an unlawful combination 
or conspiracy of persons, nor any illegal act done by them (/), the object 
of the association being a conspiracy to raise wages and make regulations 
in a certain trade, and not to stir up mutiny or sedition. It was contended

(/) R. Price, 11 A. & K. 727, 738, 
Denman, C.J., vide mile, p. 12.

('/) )’•'/* 37 (jco. III. c. 70, ante, p. 321. 
(h) The recitals in the preamble refer to 

the mutinies at Spit head and the Non- in 
1707. See Annual Register, 1797, p. 209.

(») Now penal servitude for not more 
than seven nor less than three yearn or

imprisonment with or without hard labour 
for not more than two years (54 & 55 Viet, 
c. 09, s. 1, ante, pp. 211, 212).

(j) The oath was, 4 You shall be true to 
every journeyman shearman, and not to 
hurt any of them, and you shall not divulge 
any of their secrets ; so help you Clod.'

331287
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that the words of the statute, however large in themselves, must be 
confined to the object stated in the preamble ; and could not have been 
intended to reach a case where it was plain that the fact arose entirely 
out of a private dispute between persons engaged in the same trade, and 
was confined in its object to that alone ; and that the general words 
therefore must be construed with relation to the antecedent offences, 
which are confined in their objects to mutiny and sedition. But the 
Court, though they did not upon the particular circumstances feel them­
selves called upon to give an express decision, appear to have entertained 
no doubt but that the case was within the statute (k).

Sixteen persons, with their faces blackened, met at a house at night, 
having guns with them, and intending to go out for the purpose of night 
poaching, and were all sworn not to betray their companions. It. was 
objected that this oath was not within the statute, as it was not for a 
mutinous or seditious object, and that the statute only prohibited those 
oaths of secrecy which related to some illegal act, and that the word 
' illegal ’ imported a criminal act, and not a mere civil trespass, whereas 
it was a mere civil trespass which was contemplated at the time when 
the oath was administered. It was held that the oath was within the 
statute ; and as to the assembly itself, and its object, it was impossible 
that a meeting to go out with faces thus disguised, at night, and under 
such circumstances, could be other than an unlawful assembly : in which 
case, the oath to keep it secret was an oath prohibited by the statute (/). 
An oath administered to the members of a trades’ union, binding 
them not to make buttons for less than the lodge prices, and not to 
divulge the secrets of the lodge, was held to be an oath within the statute ; 
because to administer an oath or engagement not to reveal the secrets 
of any association is within the Act of 1797, as explained by subsequent 
statutes, not because it had reference to any matter respecting wages, 
but on the ground that every association of that kind, bound together 
by an oath, not to disclose the proceedings of that society, was for that 
reason an unlawful combination within the statutes (m).

An oath not to reveal what they saw or heard administered by members 
of an association, formed for the purpose of raising wages by a general 
strike on the part of its members, and for other purposes in furtherance 
of that design, was held to be within the Act of 1797 (n).

In R. v. Radon (o), the prisoner was indicted under the Act of 1797 
for administering to R. II. an oath taken by R. H. and intended to bind 
him to be of an association, society, and confederacy formed to disturb 
the public peace. The second count stated the oath to be intended 
to bind R. II. not to give evidence against any associate or confederate 
in such association. In other counts the word ‘ engagement ’ was

(it) It. v. Marks, 3 East, 157. Lawrence, 
•I.. Haiti : * It is true that the preamble anti 
the tirât part of the enacting daunt? are 
confined in their objecta to eases of mutiny 
and sedition ; but it is nothing unusual in 
Acts of Parliament for the enacting part to 
go beyond the preamble ; the remedy often 
extends beyond the particular act or mis­
chief which first suggests the necessity of

(/)V r. Brodribb, 0 C. & 1». 571. Hoi-

\m) H. v. Ball, «IC. & P. 5413, Williams, .1. 
(«) R. v. Lovclasa, 1 M. & Rob. 341», 

Williams, J. See It. r. Dixon, 0 C. & P. 
4101, Btwanquct, J.

(o) [I8I3| 31 St. Tr. 1004.
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substituted for ‘oath.’ The oath or engagement in question related to 
the Luddites, an organisation arising out of disputes in the stocking and 
lace trades, which broke the new machinery then coming into use in the 
stocking, lace, cotton, and woollen manufactures, and committed other 
acts of violence and destruction.

The evidence (p) proved the administering and taking of the oath, and 
the only question was whether R. H. took it in joke or in earnest. Le 
Blanc, J., ruled that if it was proved that the prisoner administered 
the oath without any mental reservation, and with the intention that it 
should be obligatory, the prisoner would be guilty, even if R. 11. had 
merely taken the oath for the purpose of deluding the prisoner, and 
without meaning to bind his conscience (q).

The Unlawful Oaths Act, 1812 (52 Geo. 111. e. 101), passed to render 
the Act of 1797 more effectual in respect to oaths of a particular nature, 
enacts (sect. 1),that ‘every person, who shall in any manner or form what 
soever administer or cause to be administered, or be aiding or assisting 
at the administering of any oath or engagement, purporting or intend­
ing to bind the person taking the same to commit any treason (r) or 
murder, or any felony punishable by law with death, shall on convic­
tion thereof by due course of law, be adjudged guilty of felony . . .(#), 
and every person who shall take any such oath or engagement, not 
being compelled thereto, shall, on conviction thereof by due course of 
law, be adjudged guilty of felony, and shall be transported as a felon for 
the term of his natural life (/), or for such term of years as the Court before 
which the said offender or offenders shall be tried shall adjudge.’

Persons taking the oaths mentioned in either of these Acts by com­
pulsion must make a full disclosure of the fact, and the circumstances 
attending it, within a limited time, in order to be justified or excused. 
The Act of 1797 (sect. 2) enacts, that * compulsion shall not justify or 
excuse any person taking such oath or engagement, unless he or she shall, 
within four dugs after the taking thereof, if not prevented by actual 
force or sickness, and then within four days after the hindrance produced 
by such force or sickness shall cease, declare the same, together with the 
whole of what he or she shall know touching the same, and the person or 
persons by whom and in whose presence and when and where such 
oath or engagement was administered or taken, by information on oath 
before one of His Majesty’s justices of the peace or one of His Majesty’s 
principal secretaries of state or His Majesty’s privy council, or in case 
the person taking such oath or engagement shall be in actual service in 
His Majesty’s forces by sea or land, then by such information on oath as 
aforesaid, or by information to his commanding officer.’ The Act of 1812

(/>) Ibid. pp. IOCS, 1073.
(</) Sec also R. r. Baines [18131, 31 St. 

Tr. 1074.
(r) See R. v. Edgar [1817], 33 St. Tr. 145. 

It »'• M’Kinley 11817J. 33 St. Tr. 275; for 
trials in Scotland under this Act for ad­
ministering oaths to commit treason. The 
oaths were in aid of a combination for adult 
male suffrage and annual Parliaments.

(*) The punishment of death originally 
imposed for this offence was abolished in

1837 by 7 Will. IV. & 1 Viet. c. 01, s. I. 
The punishment is now penal servitude for 
life, or for not less than three years, or im­
prisonment, with or without hard labour, 
for not more than two years (7 Will. IV. 
Hi 1 Viet. c. 01, a. 2 ; 51 & 55 Viet. c. <i9, 
b. 1 (1). (2), ante, pp. 211, 212).

(t) Now penal servitude for not more 
than seven nor less than three years, or 
imprisonment (54 & 55 Viet. c. GO, s. 1 (1). 
(2), ante, pp. 211, 212).
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(sect. 2) contains a similar enactment as to oaths or engagements within 
that Act, except that the words ‘fourteen dtiys’ are substituted for 
‘ four days.’

By sect. 5 of the Act of 171)7, ‘ any engagement or obligation whatso­
ever in the nature of an oath,’ and by sect. G of the Act of 1812, any 
engagement or obligation whatsoever in the nature of an oath purporting 
or intending to bind the person taking the same to commit any treason 
or murder, or any felony punishable by law with death, ' shall be deemed 
an oath within the intent and meaning of ’ those Acts, * in whatever 
form or manner the same shall be administered or taken : and whether 
the same shall be actually administered by any person or persons to 
any other person or persons, or taken by any person or persons without 
any administration thereof by any other person or persons.’

If the oath administered was intended to make the party believe 
himself under an engagement, it is equally within the Acts, whether 
the book made use of be a testament or not (u). So the precise form 
of the oath is immaterial ; it is an oath within the meaning of the Acta, 
if it was understood by the party tendering, and bv the party taking 
it, as having the force and obligation of an oath (v).

Accessories, Aiders and Abettors. The Act of 171)7 enacts (sect. 3), 
that persons aiding and assisting at, or present and consenting to, the 
administering or taking of any oath or engagement before mentioned in 
that Act ; and persons causing any such oath or engagement to be ad­
ministered or taken, though not present at the administering or taking 
thereof, shall be deemed principal offenders, and tried as such; although the 
person or persons who actually administered such oath or engagement, 
if any such there shall be, shall not have been tried or convicted. By the 
Act of 1812 (sect. 4), ‘ persons aiding and assisting at the administration of 
any such oath or engagement as aforesaid, and persons causing any such 
oath or engagement to be administered, though not present at the ad­
ministering thereof, shall be deemed principal offenders, and on convic­
tion thereof by due course of law shall be adjudged guilty of felony . . . (w) 
although the persons or person who actually administered such oath or 
engagement, if any such there shall be, shall not have been tried or 
convicted ' (x).

Both statutes provide that it shall not be necessary to set forth in the 
indictment ‘ the words of the oath or engagement ; ’ and that ‘ it shall 
be sufficient to set forth the purport of such oath or engagement, or 
some material part thereof ’ (//). In an indictment on the Act of 17!)7, 
the fourth count charged that the defendants administered to J. 11. 
an oath ‘ intended to bind him not to inform or give evidence against 
any member of a certain society formed to disturb the public peace for 
any act or expression of his or theirs done or made collectively or indivi­
dually, in or out of that or other similar societies, in pursuance of the

(m) K. v. Brutlribb, U V. & 1». 571, Hoi- 
rovtl, .1., whom an account book, called 
The Yuuwj Mann Beet Companion, was

{») It. v. Loveless, 1 M. & Rob. 349, 
Williams, J.

(icj Death penalty abolished by 7 Will.

IV. & 1 Viet. c. Ill, s. 1. See note (/#), 
ante, p. 320.

(x) As to accessories, aide ante, pp. 104

(V) 37 <!vo. III. e. 123, h. 4 : 52 Deo. III. 
c. 104, s. 5.
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spirit of that obligation ' ; and the eighth count stated the oath to be 
‘ intended to bind the said J. H. not to give evidence against any associate 
in certain associations and societies of persons formed for seditious 
purposes * ; and the other counts stated the objects of the oath ad­
ministered, and the objects of the society, differently and more generally 
adapted to several prohibitory parts of the statute. Upon objection 
taken at the trial to the generality of the statements in the indictment, 
Lord Alvanley was of opinion that the Act intended that it should be 
sufficient to allege and prove what the object of the oath and engagement 
was, without stating any words at all ; and that the offence being de­
scribed in the words of the Act, was well described ; but that supposing 
the objection made to the generality of the counts was good, which he 
did not admit, yet that in the fourth and eighth a material part of the 
oath or engagement was set forth according to the terms of the Act. 
The point was submitted to the judges, who, without giving any opinion 
against the other counts, all agreed that the fourth and eighth counts 
were good (z).

If the indictment states the oath to have been not to inform or give 
evidence against any person belonging to a confederacy of persons 
associated together to do ‘ a certain illegal act,’ it is sufficient without 
going on to state what the illegal act was : for the offence is not the 
illegal act, but the administration of the oath, which preceded it, and 
all that the rules of pleading require is that the offence that is the 
oath itself should be sufficiently described (a). Where an indictment 
charged that the prisoner administered ‘ a certain oath ’ to J. P. and 
fifteen others, naming them, and it was proved that the sixteen were all 
sworn in the same manner, on the same book, two or three at a time, at 
the same meeting, it was held that this was sufficient, for it was the same 
act of administering. Or it might be taken to be a complete transaction 
with respect to each person sworn ; and the charge would be substantiated 
by evidence of the prisoner having sworn any one of the party, in the 
same way as a man may be convicted of larceny on proof of stealing one 
out of several articles named in an indictment (/>).

Where the witness, swearing to the words spoken by way of oath by 
the prisoner when he administered it, said that he held a paper in his 
hand at the time when he administered the oath, from which paper it 
was supposed that he read the words ; it was held that parol evidence 
of what he in fact said was sufficient, without giving him notice to pro­
duce such paper (c). And where the oath on the face of it did not purport 
to be for a seditious purpose, though it was objected that no parol evi­
dence could be given to shew that the ‘ brotherhood ' mentioned in it was 
of a seditious nature, it was held that declarations made at the time by 
the party administering such oath were admissible to prove the real 
object of it (</).

Both Acts provide that offences committed on the high seas, or out of 
the realm, or in England, shall and may be prosecuted, tried, and deter­
mined before any Court of Over and Terminer or Gaol Delivery for any

(:) K. v. Moors, »i Hast, 419, nolo (/<). (b) Ibid.
(u) R. r. Bnxl.il,I,, it ('. & p. r»7l, Hob (r) R. v. Moors, it Hast, 421. 

royd, .1. (d) Id. ibid.
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county in England in such manner and form as if such offence had been 
therein committed (e).

Both Acts also provide that * any person who shall be tried and 
acquitted or convicted of any offence against’ the Acts, ‘shall not be 
liable to be prosecuted again for the same offence or fact as high treason, 
or misprision of high treason ; and that nothing in the ' Acts ‘ contained 
shall be construed to extend to prevent any person guilty of any offence 
against ’ the Acts, ‘ and who shall not be tried for the same as an offence 
against ’ the Acts, 4 from being tried for the same, as high treason, or 
misprision of high treason, in such manner as if ’ those Acts * had not 
been made ' (/).

Neither Act extends to Ireland ; but very similar provisions are made 
by the Unlawful Oaths (Ireland) Acta of 1810 (50 Geo. III. e. 102, ss. I I) 
and 1823 (4 tieo. IV. c. 87).

Sect. III.—Of Combinations against Public Tranquillity 
and the Government.

The offences included in this section are closely allied to treason and 
sedition, but might also be described as conspiracies (ff), and the meetings 
of the societies at which the statutes arc aimed could be dealt with as 
unlawful assemblies (</).

The Unlawful Societies Act, 1799 (39 Geo. III. c. 79) (A), after 
reciting that a traitorous conspiracy had long been carried on in 
conjunction with the persons from time to time exercising the power 
of government in France to overturn the laws, constitution, and 
government, and every existing establishment, civil and ecclesiastical, 
both in Great Britain and Ireland, and to dissolve the conjunction 
of the two kingdoms, and that in pursuance of such design divers 
societies had been instituted in this kingdom and in Ireland, of a new 
and dangerous nature, inconsistent with public tranquillity and with 
the existence of regular government, particularly certain societies calling 
themselves ‘ Societies of United Englishmen, United Scotsmen, United 
/tritons, United Irishmen, and The London Corresponding Society,’ and 
that the members of many such societies had taken unlawful oaths and 
engagements of fidelity and secrecy, &c., and that it was expedient 
and necessary that all such societies, and all societies of the like nature, 
should be utterly suppressed and prohibited, as unlawful combinations 
and confederacies, highly dangerous to the peace and tranquillity of these 
kingdoms, and to the constitution of the government thereof, as by law

(r) 37 Geo. 111. c. 123, h. 0 ; 52 Geo. III. 
c. 104, h. 7.

(/) 37 (lea III. c. 123, s. 7 ; 52Geo. III. 
c. 104, h. H.

( ff) Vide ante, pp. 140, et seq.
(g) Noe R. r. Ball, 0 V. & 1*. 503. R. r. 

Dixon, 6 C. & 1*. 001. Cf. R. v. O’Connell, 
2 St. Tr. (N. S.) 021».

(h) Sec. 4, b. 11, from * save * to the 
end of that Meet ion, and hs. 12 & 31» of this 
Act were repealed in 1871 (34 & 35 Viet, 
c. 110). The Act of 1709 was repealed in 
part in 1800 (32 A 33 Viet. c. 24), viz., sa. 15 
to 33, both inclusive, and ho much of as. 34

to 39 as relates to the above-mentioned sec­
tions. But ss. 28, 29, 31, 34. 35 and 30 are 
re-enacted in the second schedule of 32 & 
33 Viet. e. 42. By 9 & 10 Viet. c. 33, s. I. 
also re-enacted in that schedule, ‘ No per­
son shall be prosecuted or sued for any 
penalty imposed by the Act of 1799 unless 
such prosecution shall be commenced or 
such action shall bo brought within three 
calendar months next after such penalty 
shall have been incurred.’ As to the re­
covery and application of these penalties 
sec the above schedule.
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established, enacts (sect. 1), ‘ That all the said societies of United English- 
vien, United Scotsmen, United Irishmen, and United Britons, and the said 
society commonly called the London Corresponding Society, and all other 
societies called Corresponding Societies, of any other city, town, or place, 
shall be, and the same are hereby utterly suppressed and prohibited, as 
being unlawful combinations and confederacies against the government 
of our sovereign lord the King, and against the peace and security of His 
Majesty's liege subjects.'

Sect. 2. ‘All and every the said societies, and also every other 
society now established or hereafter to be established, the members 
whereof shall, according to the rules thereof or to any provision or 
agreement for that purpose, be required or admitted to take any oath or 
engagement which shall be an unlawful oath or engagement within 
the intent or meaning of the Unlawful Oaths Act, 1797 (*), or to take 
any oath not required nor authorised by law ; and every society the 
members whereof or any of them shall take or in any manner bind 
themselves by any such oath or engagement, on becoming or in con­
sequence of being members of such society; and every society the 
members whereof shall take, subscribe or assent to any test or declara­
tion not required by law, or not authorised in manner hereinafter inen- 
t ioned ; and every society of which the names of the members or any of 
them shall be kept secret from the society at large, or which shall have 
any committee or select body so chosen or appointed that the members 
constituting the same shall not be known by the society at large to be 
members of such committee or select body, or which shall have any 
president, treasurer, secretary, delegate or other officer, so chosen or 
appointed that the election or appointment of such persons to such offices 
shall not be known to the society at large, or of which the names of all the 
members and of all committees or select bodies of members and of all 
presidents, treasurers, secretaries, delegates and other officers, shall not 
be entered in a book or books to be kept for that purpose, and to be open 
to the inspection of all the members of such society ; and every society 
which shall be composed of different divisions or branches, or of different 
parts acting in any manner separately or distinct from each other, or 
of which any part shall have any separate or distinct president, secre­
tary, treasurer, delegate or other officer, elected or appointed by or for 
such part, or to act as an officer for such part, shall be deemed and taken 
to be unlawful combinations and confederacies (/) : every person who . . . 
shall directly or indirectly maintain correspondence or intercourse with 
any such society, or with any division, branch, committee, or other select 
body, president, treasurer, secretary, delegate or other officer, or member 
thereof as such, or who shall, by contribution of money or otherwise, aid, 
abet or support such society, or any members or officers thereof as such, 
shall he deemed guilty of an unlawful combination and confederacy.’

By sect. 13, ‘. . . If any person shall knowingly permit any meeting of 
any society hereby declared to be an unlawful combination or confederacy,

(i) 37 (5oo. III. c. 123, ante, p. 327. purposes of a religious or charitable nature
(j) By s. 27 of the Act of 1817, this enact- only, and in which no other matter shall be 

incut is not to extend to meetings of discussed.
Quakers, or to any meeting or society for
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or of any division, branch or committee of such society, to be held in his 
or her house or apartment, such person shall, for the first offence forfeit 
the sum of to, and shall, for any offence committed after the date of his 
or her conviction for such first offence, be deemed guilty of an unlawful 
combination or confederacy in breach of this Act..’

By sect. 8, ‘ Every person who . . . after the passing of this Act (July 
12. 1799) shall, in breach of the provisions thereof, be guilty of any such 
unlawful confederacy as in this Act is described, shall and may be 
proceeded against ... by indictment to be preferred in the county, 
riding, division, city, town, or place in England, wherever such offence 
shall be committed . . . and every person convicted of any such offence 
upon indictment in due course of law shall and may be transported 
for the term of seven years in the manner provided by law for the trans­
portation of offenders, or imprisoned for any time not exceeding two 
vears, as the Court before whom such offender shall be tried shall think 
lit . . / (Z).

The Act of 1799 does not extend to declarations approved by two 
justices, and registered with the clerk of the peace ; but t 
tion shall only remain valid till the next general session, unless the same 
shall be confirmed by the major part of the justices at such general 
session (/). And it does not extend to the meetings of societies, or lodges 
of Freemasons, which, before the passing of the Act, had been usually 
held, under the denomination of ‘ Lodges of Freemasons,’ and in con­
formity to the rules prevailing among such societies (///) ; provided that 
there be a certificate of two of the members upon oath, that such society 
or lodge had been usually held under such denomination, and in con­
formity to such rules ; the certificate duly attested, &c., being, within 
two months after the passing of the Act, deposited with the clerk of the 
peace, with whom also the name or denomination of the society or lodge, 
and the usual place and time of meeting, and the names and descriptions 
of the members are to be registered yearly (n). The clerk of the peace 
is required to enrol such certificate and registry, and to lay the same 
once in every year before the general session of the justices ; and the 
justices may, upon complaint upon oath, that the continuance of the 
meetings of any such lodge or society is likely to be injurious to. the public 
peace and good order, direct them to be discontinued ; and any such 
meeting, held notwithstanding such order of discontinuance, and before 
the same shall, by the like authority, be revoked, shall be deemed an 
unlawful combination and confederacy under the provisions of the Act (<>).

(k) The omitted portions relate to sum­
mary convictions on which the justices 
may mitigate the maximum punishment - 
three months' imprisonment or a lino of
EM. 8. 0.

(/) S. 4 was rc|M-alcd in 1871 (34 & 3Ô 
Vtofce. Il», s. L It.).

(m) 8. 6.

(».) 8. tt.
(o) S. 7. By the Friendly Societies Act, 

1896 (69 & IK) Viet. c. 2f>), a 32(1), • a régis- 
tered friendly society or branch or a meeting 
of a registered society or branch shall not 
bo affeutod by any of the provisions of

the Vnlawful Societies Act, I7!M, or of the 
Seditious Meetings Act, 1817, if in the 
society or branch or at the meeting no 
business is transacted other than that 
which directly and immediately relates to 
the objects of the society or branch as 
declared in the registered rules thereof, but 
the society or branch and all officers thereof 
shall on request in writing by two justices 
of the peace give to such justices full infor­
mation of the nature, objects, proceedings 
and practices of the society or branch.

(2) If the society or branch when so 
required fails to give such information as

707375
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By sect. 10 it is provided, that any person who shall be convicted 
or acquitted by any justice, upon a summary prosecution, shall not after­
wards be prosecuted by indictment, or otherwise, for the same offence ; 
and in like manner that any person convicted, or acquitted, upon an 
indictment, shall not afterwards be prosecuted before any justice in a 
summary way.

By sect. 11, the Act is not to ‘extend to prevent any prosecution, 
bv indictment or otherwise for anything which shall be an offence within 
the intent and meaning of this Act, and which might have been so pro­
secuted if the Act had not been made, unless the offender shall have been 
prosecuted for such offence under the Act, and convicted or acquitted 
of such offence ’ (p).

By the Seditious Meetings Act, 1817 (57 Geo. 111. c. 10), s. 25, ‘ All 
and every [the said societies or clubs (</), and also all and every other] 
society or club now established or hereafter to be established, the 
members whereof shall be required or admitted to take any oath or 
engagement which shall be an unlawful engagement within the meaning 
of the Unlawful Oaths Act, 1797 (r), or within the meaning of the Un­
lawful Oaths Act, 1812 (.s), or to take any oath not required or authorised 
by law ; and every society or club, the members whereof, or any of them, 
shall take or in any manner bind themselves by any such oath or engage­
ment on becoming or in order to become or in consequence of being a 
member or members of such society or club ; and every society or club, 
the members or any member whereof shall be required or admitted to 
take, subscribe, or assent to, or shall take, subscribe, or assent to any 
test or declaration not required or authorised by law, in whatever manner 
or form such taking or assenting shall be performed, whether by words, 
signs, or otherwise, either on becoming or in order to become or in con­
sequence of being a member or members of any such society or club ; 
and every society or club that shall elect, appoint, nominate, or employ 
any committee, delegate or delegates, representative or representatives, 
missionary or missionaries, to meet, confer, or communicate with any 
other society, or club, or with any committee, delegate or delegates 
representative or representatives, missionary or missionaries, of such 
other society or club, or with any committee, &c., of such other 
society or club, or to induce or persuade any person or persons to 
become members thereof, shall be deemed and taken to be unlawful 
combinations and confederacies, within the meaning of the Unlawful 
Societies Act, 1799 (t), and shall and may be prosecuted, proceeded 
against, and punished, according to the provisions of the said Act ; and 
every person who, from and after the passing of this Act (March 31, 
1817), shall become a member of any such society or club, or who, after 
the passing of this Act, shall act as a member thereof, and every person 
who, from and after the passing of this Act, shall directly or indirectly 
maintain correspondence or intercourse with, any such society or club, 
aforesaid, the provisions of those Acts shall, (34 & 35 Viet. e. 11<>). 
so far as applicable, be in force in respect of (q) The clubs meant were referred to in 
the society or branch.* This enactment s. 24, which was repealed in 1890 (8. L. R.).
incorporates the substance of 38 & 3D Viet. (/ j 37 Geo. III. e. 123, ante, p. 327.
c. IK), s. 10, and 39 & 40 Viet. c. 32, a. It. (») 02 Geo. Ilf. e. 1U4, ante, p. 329.

(p) The rest of s. 11 was repealed in 1871 (<) 37 Ueo. 111. c. 7U, ante, pp. 332 cl seq.
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or with any committee or delegate, representative or missionary, or with 
any officer or member thereof as such, or who shall, by contribution of 
money or otherwise, aid, abet, or support such society or club, or any 
members or officers thereof as such, shall be deemed guilty of an unlawful 
combination and confederacy within the intent and meaning of the 
Unlawful Societies Act, 1799, and shall and may be proceeded against, 
prosecuted, and punished, according to the provisions of the said Act, 
with regard to the prosecution and punishment of unlawful combinations 
and confederacies ’ (u).

By sect. 26, nothing contained in this Act is to extend to lodges of 
Freemasons, complying with the regulations of the Unlawful Societies 
Act, 1799 (v), nor to any declaration approved and subscribed by two 
or more justices of the peace, and confirmed by the major part of the 
justices at a general session, or at a general quarter sessions of the peace, 
pursuant to the regulations in the Act of 1799 (v) ; nor to meetings of 
Quakers ; nor ‘ to any meeting or society formed or assembled for 
purposes of a religious or charitable nature only, and in which no other 
matter or business whatsoever shall be treated of or discussed.’

By sect. 28, ‘ If any person shall knowingly permit any meeting of 
any society or club hereby declared to be an unlawful combination 
or confederacy, or of any division, branch, or committee of such society 
or club, to be held in any house or apartment, building or other place, 
to him or her belonging, or in his or her possession or occupation, such 
person shall for the first offence forfeit the sum of £5 (w), and shall, 
for any such offence committed after the date of his or her conviction 
for such first offence, be deemed guilty of an unlawful combination and 
confederacy in breach of this Act’ (x).

By sect. 29, any two or more justices, upon evidence on oath that 
any such meeting, or any meeting for any seditious purpose, has been 
held at any house, &c., licensed for the sale of liquors, with the knowledge 
and consent of the persons keeping such house, &c., may adjudge the 
licence to be forfeited (y).

By sect. 35, nothing contained in the Act ‘ shall be deemed to take 
away, or abridge, any provision already made by the law of the realm, 
or of any part thereof, for the suppression or punishment of any offence 
whatsoever described in the Act ’ (z).

By sect. 36, ‘ ... No person who shall be prosecuted and convicted, 
or acquitted, of any offence against this Act, shall be subject or liable 
to be again prosecuted for the same offence . . . ’ (a).

By sect. 37, where any proceeding or prosecution shall be instituted 
for any offence against the Act of 1799 (h), or this Act, cither by action 
or information, before any justice or justices, or otherwise, the Attorney-

(h) A nit, p. 332.
(r) AnU, p. 332.
(</•) Sa. 30, 31 regulate the recovery 

of lines, penalties or forfeitures. Those 
not exceeding £20 are recoverable in a 
(’-ourt of Summary Jurisdiction. Ns. 32, 
33 were repealed in 1893 (50 & 57 Viet, 
c. 61).

(.r) 39 tico. III. c. 79, s. 13 is nearly 
similar.

(y) 39 tico. III. c. 79, s. 11 docs not con­
tain the words ‘ with the knowledge and 
consent of the person keeping such house.' 

(:) Vide ante, p. 4.
(ft) Vide ante. p. 4.
(b) AnU;, p. 332.
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General in England, or the Lord-Advocate in Scotland, may order them 
to be stayed ; and, in case of any judgment or conviction, one of His 
Majesty’s principal secretaries of state may, by an order under his hand, 
stay the execution of such judgment or conviction, or mitigate, or remit, 
any fine or forfeiture, or any part thereof (r).

The mutual promises and engagements of societies are lawful, unless 
they are clearly prohibited by law ; and it lies on the party who alleges 
that such promises and engagements are illegal to prove that they are so. 
Where, therefore, it appeared from the rules of a lodge of Oddfellows 
that the members entered into an engagement to abide by the rules, 
and one of the rules was to keep the secrete of the society ; but all secrets 
had been abolished ; and the rules had not been enrolled : Erie, J., held 
that there was nothing to shew that the engagement was illegal ; the 
subjects of this realm might enter into any engagement they pleased, 
unless prohibited by law, and the party objecting to the legality of an 
engagement must shew that it is illegal (d).

By 9 & 10 Viet. c. 33, it was enacted (sect. 1) that it should not be 
lawful for any person or persons to commence, enter, prosecute, or file, 
or cause or procure to be entered, prosecuted, or tiled, any action, bill, 
plaint, or information in any of Her Majesty’s Courts, or before anv 
justice or justices of the peace, against any person for the recovery of 
any fine or forfeiture under the Acte of 1799 and 1817, except in the name 
of the Attorney-General or Solicitor-General in England (<•).

(r) S. 38 (damage by riot) was re­
pealed an to England in 1827 (7 & 8 Uvo. 
IV’. e. 27, h. 1). The Act does not extend 
to Ireland (s. 39). Many flections of 3ti Geo. 
III. c. 8, were intended to remedy the evil 
occasioned by persons who, under pretence 
of delivering lectures and discourses on 
public grievances, delivered h-cturcs and 
discourses, and held debates, tending to 
stir up hatred and contempt of the King’s 
person and government, and of the con­
stitution : but this statute was limited to 
a duration of three years from the passing

of the Act, and until the end of the then 
session of Parliament, and was repealed in 
I hiiii (St .v :::t Viet. c. 21).

(d) It. r. Rouse, 4 Cox, 7.
(# ) This enactment was repealed in 18l»9 

(32 & 33 Viet. e. 24, s. 1), so far as it re­
lated to any proceedings under the sections 
of the Ai t of 1799 which am included in 
the repeal schedule of the Act of 1809, but 
is re-enacted in that schedule as to the 
portion of the 1799 Act there set forth. 
See note (/i), ante, p. 332.
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OP UNLAWFUL OATHS, ETC.

To Commit Crime.—Code sec. 129.
To Commit Treason, etc.—Code sec. 130. 
Declaration After Compulsion.—Code sec. 131.
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BOOK THE FOURTH.

OP OFFENCES RELATING TO THE RIGHTS AND REVENUES 
OF THE CROWN.

CHAPTER THE FIRST.

OF OFFENCES RELATING TO PRECIOUS METALS AND TREASURE TROVE.

A. Precious Metals.

Mines. -By its prerogative, the Crown has at common law a right of 
property in all mines of gold or silver (thesauri de terra) opened within 
the King's dominions, whether in lands of the Crown or of a subject (a). 
The. prerogative was held to extend to mines of baser metal in which 
gold or silver was mixed, until the law was altered (b). By virtue of 
this prerogative, gold and silver mines, until aptly severed from the 
title of the Crown and vested in a subject, are not regarded as partes soli, 
or as incidents of the land where they are found (c), and do not puss 
out of the Crown except by apt and express words of grant (d). The 
severance of the minerals from the soil is not larceny, and the remedy 
for mining for gold or silver without royal licence is not by indictment 
or criminal information, but by English information for intrusion upon 
the rights of the Crown (c). Non disclosure of gold or silver mines is said 
to be a concealment from the King (/), and punishable (#/).

B. Treasure Trove.

By its prerogative the Crown is entitled to all treasure trove (the­
saurus in terr i), i.e., ‘ gold or silver in coin or plate or bullion/ ‘ found 
concealed in a house, or in the •earth, or other private place, the owner 
thereof being unknown ‘ (h). The royal right attaches on the hiding of 
the treasure, and not where it was casually lost or deliberately abandoned 
by being thrown into the sea or into a public place (i), in which case

(a) Case of Mine» 11.">081, l’lowd. 310. 
Cane of Saltpetre, 12 Co. Rep. 12. Att.- 
Gen. ». Morgan 11 Hill |, 1 Ch. 432, 4M, 
Li ml ley, L.J. Chit, l’rerog. Crown, 14f». 
I BL Com. 111.

(b) 1 Will. A M. c. 30 ; 5 Will. A M. c. ». 
Alt.-Gen. v. Morgan [1891], 1 Ch. 432.

(r) Att.-Gcn. of Britiah Columbia r. Att.- 
Gen. of Canada | IHH9|. 14 A.C. 295, 302.

(ci) Woolley v. Att.-Gen. of Victoria

[187UJ, 2 A.C. IH3.
(e) Plowd. 310.
(/) Plowd. 317.
(</) Ibid. 320.
(A) Chit. Prerog. Crown, 153 ; 3 Co. 

Inst. 132; Cap. It. 1 Suit. Realm, 233 ; 
Staundf. 30. Att.-Gen. v. British Museum 
Trustees [ 1903J, 2 Ch. 098, 008, Karwell, J. 

(i) Ibid.
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the finder is entitled to the property as against every one but the 
owner (j). In the case of Saltpetre (ft), it is said that ‘the King may dig 
in the land of a subject for treasure trove, for he hath the property.’ This 
prerogative, described as one of the flowers of the Crown, may be devested 
by express grant to a subject (l). Until the Crown has acquired possession 
of treasure trove it is not the subject of larceny (m).

It is the duty of every person who finds, or knows of the finding of 
hidden treasure, to give notice to the coroner of the district within which 
it is found, who thereupon must hold an inquiry as to who were the finders 
and who is suspected thereof (n). Wilful and knowing concealment 
from the King of the finding of hidden treasure is a misdemeanor, now 
punishable by fine (or) imprisonment, or both (nn), which has been 
described as a form of misprision of felony (o). The offender may be 
proceeded against on the coroner's inquisition (p), or on indictment (g), 
or on both (r). It is not necessary in the indictment to aver that an 
inquisition was taken before the coroner or office found as to the title 
of the Crown (*). Indeed, the title of the Crown is independent of the 
findings of the inquest, and the coroner has no jurisdiction to inquire 
into the title to treasure as between Crown and subject (<). It is not 
necessary to prove that the concealment was fraudulent (u). Where 
B. found hidden treasure of gold, and believing it to be brass, offered to 
sell it to T. and others, who, knowing that it had been found, and was 
gold, bought it as brass and resold it as gold, and told lies to conceal the 
transaction, it was held that T. and the others were guilty of concealing 
treasure trove (e).

C. Bullion and Plate.

Bullion properly means gold or silver in the mass or lump, as dis­
tinguished from coin or manufactured articles. The term is, however, 
sometimes applied to coin or gold or silver wares and manufactures 
considered simply with reference to the value of the raw material (to).

(j) See fin’ll, Vol. ii. |i. 121*1, ' Larceny.*
(*) 12 Vo. Hep. 13.
(/) Att.-Gen. r. British Museum Trustees 

[ 11*03). 2 Cli. at p. 1114, Harwell, J.
(m) 3 Vo. Inst. IU8 ; 1 Hale, 510 ; 1 

Hawk. e. HI, s. 38.
(n) 50 & .r>l Viet. c. 71, #. 30. At t.-Cen. 

r. Moore 118931, 1 Ch. 070.
(an) Where in ploughing a Held H. turned 

up certain pieces of old gold, anil sold them 
to T. for old brass at sixpence a pound, 
saying where lie hail found them, and T. 
went to W., and they ascertained it was 
gold, and T. sent W. to London, and he 
sold it for gold ; they were held to he 
properly convicted of the misdemeanor of 
concealing trcaa’ <-e trove, although B. was 
wholly innocent ; and it was also held that 
it is not necessary in an indictment for this 
offence to allege that the prisoners con­
cealed the treasure fraudulently ; but it is 
enough to allege that they did it ‘ unlaw­
fully, wilfully, and knowingly.* It. v.

Thomas, L. St C. 313; 33 L. .1. M. V. 22. 
It is not necessary in an indictment for 
concealing treasure trove to alleg' an inqui­
sition l>efore the coroner or to shew the title 
of the Crown by office found. H. r. Toole, 
Ir. Hep. 2 V. L. 30; 11 Vox, 75 (I). See 
Alt.-Gen. v. Moore [1893), 1 Ch. 070. In 
K. ». Thomas the old authorities are dis­
cussed.

(o) 3 Vo. Inst. 133; 4 HI. Com. 121.
(/<) iSee K. v. Thomas, L. Si V. 313, 315 ; 

33 L. J. M. C. 22, for the form of 
inquisition.

(7) K. ». Toole [1807|. II Cox, 75.
(r) K. v. Thomas, vbi aup.
(a) K. v. Toole, ubi aup. Chit. 1‘rerog. 

Crown, 259.
(/) Att.-Gcn. t. Moore [1893], 1 Ch. 070. 
(u) K. v. Thomas, ubi aup.
(r) Ibid.
(w) Murray Oxford Diet. a. r. Bullion ; 

1 Hawk. c. 18, e. 1.
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1. The melting down of coin was contrary to a series of enactments (z), 
which were repealed in 1819 (59 Geo. III. c. 49, s. 11). With a view more 
effectually to prevent the clipping, diminishing, or impairing coin of 
the realm, power was given for making entry to search for bullion, and 
to punish persons found in possession of bullion unless they could prove 
it to be lawful silver, and not before melting either coin or clippings (//).

2. The counterfeiting, exportation, and dealing with bullion were 
dealt with by statutes, all now repealed (2).

3. Frauds with respect to making, working, putting to sale, exchanging, 
selling, importing (a), or exporting gold or silver wares are regulated 
by a series of enactments (6), with the aim of securing the fineness required 
by the statutory standards and authenticated by the marks of the Gold­
smiths Company. In the legislation now in force, which ranges from 
1423 to 1907, such wares are usually described as gold or silver plate (c). 
Of the offences created by the statutes, except as to counterfeiting or 
transposing assay marks (d), many are outside the scope of this treatise, 
being usually penalties or forfeitures of specified sums or of the offending 
wares : and the residue fall within the class of frauds and cheats in trade, 
and do not affect the coin of the realm (e).

It has been held that knowingly exposing for sale and selling wrought 
gold under the sterling alloy as gold of the true standard, though indictable 
in <joldsmiths, is a private imposition only in a common person, and the 
party injured is left to his civil remedy (/).

Offenders fraudulently affixing public and authentic marks on such 
wares of a value inferior to that indicated by the marks would seem to be 
indictable at common law as for a cheat, ns well as incurring the penalties 
imposed by the Merchandise Marks Act, 1887 (50 k 51 Viet. c. 28) (post, 
Vol. ii. p. 1591). F., a working goldsmith, was indicted for falsifying 
plate, by putting in too much copper, and then corrupting one of the 
assay master’s servants to help him to the proper assay marks, with 
which he stamped his plate, and sold it to the goldsmiths ; and being 
convicted, he was fined £100 and adjudged to stand three times in the 
pillory ; and was also forejudged of his trade that he should not use that 
trade again as a master workman (7).

(r) t.g.. 17 Kdw. IV. e. 1. This Art is 
repealed in Into ns to England (in 1803) 
(S. L. It.), and as to Ireland in 1872 
(S. L. It.): 14 Car. II. c. 31.

(*/) G A 7 Will. III. c. 17. s. 8. Tliis Ac t 
was expressly repealed in 1807 (S. L. It.), 
having, il would seem, already been vir­
tually repealed in 1811) (.r>!) Geo. III. e. 411, 
a. 12).

(:) See 1 East, l’.C. 194 ; 1 Hawk. e. 18,
as. I 14.

(a) See 5 A G Viet. e. 47, s. 59 ; 39 & 10 
Viet. e. 30, s. 49.

(5) For a list of these enactments, see 
Official Index to the Statutes (ed. 1907), 
tit. ‘ Plate.' The earlier Acts arc collected

in 1 East, 1\F. pp. 188 194. The date of 
repeal of such as are not now in force is 
stated in the Chronological Table prefixed 
to the Official Index to the Statutes. For 
a discussion of certain of the Acts, see 
Goldsmiths Co. r. Wyatt [19071. 1 K.lt. 9.V 
The earliest Act. (28 Edw. I. slat. 3, e. 20) 
was repealed in 1850 (19 A 20 Viet. e. 04).

(r) See Goldsmiths Co. r. Wyatt [1907], 
1 K.B. 95 (C. A ).

(d) See post, t it. ' Forgery,’ Vol. ii. p. 1714.
(e) Pont, p. 343 rt nrq.
(/) R. r. Power, 1 Cowp. 323.
(>j) R. v. Fabian [1004], Kel. (J.), 39; 

I East. P.C. 194. This judgment must 
have been at common law.
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Of Offences with Relation to Precious Metals, etc.—See Code 
see. 424; 8 & 0 Edw. VII. eh. 9.

Holder of Lease of Gold or Silver Mine Defrauding His Majesty 
or the Owner of the Mine.—Code see. 424: 8 & 9 Edw. VII. ch. 9.

Unlawful Purchase or Sale of Quartz, Gold or Silver.—Code sec. 
424; 8& 9 Edw. VII. eh. 9.

In any indictment for any offence mentioned in sec. 424 it shall 
he sufficient, to lay the property in 11 is Majesty or in any person or 
corporation, in different counts in such indictment. Code sec. 866.

Upon a prosecution for any offence under sec. 424 any variance 
when the property is laid in a person or corporation, between the 
statement in the indictment and the evidence adduced, may he 
amended at the trial. If no owner is proved, the indictment may he 
amended by laying the property in His Majesty. Code see. 893.

On complaint in writing made to any justice of the county, dis­
trict or place by any person interested in any mining claim, that 
mined gold or gold-hearing quartz or mined or unmanufactured silver 
or silver ore is unlawfully deposited in any place, or held by any 
person, contrary to law, a general search warrant may be issued by 
such justice as in the case of stolen goods, including any number of 
places or persons named in such complaint ; and if, upon such search, 
any such gold or gold-hearing quartz or silver or silver ore is found 
to he unlawfully deposited or held, the justice shall make such order 
for the restoration thereof to the lawful owner as he considers right. 
See. 637.

The decision of the justice in such case is subject to appeal as in 
ordinary cases coming within the provisions of Part XV. Code sec. 
637.
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CHAPTER THE SECOND.

OF OFFENCES WITH RESPECT TO COIN.

Most offences with respect to British or foreign coin committed in 
the United Kingdom are punishable under the Coinage Offences Act, 
1801 (24 & 25 Viet. c. 99) (a). By the Coinage Colonial Offences Act, 1853 
(16 & 17 Viet. c. 48), the provisions of the United Kingdom Acts, 2 & 3 
Will. IV. c. 34, and 7 Will. IV. & 1 Viet. c. 90, as to coinage offences are to 
extend to and be in force in all British colonies and possessions abroad, 
except so far as by the law in force on August 4, 1853, in the colony, or 
by subsequent local legislation, provision was or should thereafter be made 
for the punishment of offences relating to the coin or the repeal of all 
or any of the extended enactments.

Sect. I.—Definitions and General Provisions.

King’s Money.- The coin or money of this kingdom consists properly 
of what is called sterling money, made of gold or silver only, with a 
certain alloy, coined and issued by the King's authority : and such 
money is supposed to be referred to by any statute naming ‘ money ’ 
generally (b).

By the Coinage Act, 1870 (33 & 34 Viet. c. 10, s. 5), no piece of gold, 
silver, copper, or bronze, or of any metal or mixed metal of any value 
whatever, shall be made or issued except by the mint as a coin or a token 
for money, or as purporting that the holder thereof is entitled to demand 
any value denoted thereon. Every person who acts in contravention of 
this section is liable on summary conviction to a penalty not exceed­
ing twenty pounds.

The weight, alloy, impression, and denomination of the coin of ti c 
realm was for many centuries settled by indenture between the King and 
the master of the mint. The standard of coins is now regulated by the 
Coinage Acts, 1870 (33 & 34 Viet. c. 10), 1889 (52 & 53 Viet. c. 58), 1891, 
and 1893. Proclamation is not essential to give currency to coin ; but the 
currency of any given pattern or denomination of coin is regulated by 
proclamation of the King. The proclamations have since 1870 been 
issued under sect. 11 of the Coinage Act, 1870. These proclamations

(«) This superseded 2*3 Will. IV. c. 34, treason, ns it affected the prerogative of 
which was repealed by 24 & 25 Viet. c. Of», the Crown with reference to the coining and 
s. I. Prior to 1832 counterfeiting the legalisation of money. 1 East, P.C. 147 ; 
King's money was punishable by a series 1 Halo, ec. 17, 18. 10, 20. 
of statutes, beginning with the Trca. on (b) I Hast, P.C. 147; 1 Hale, ce. 17. 
Act, 1351 (25 Edw. III. at. 5, e. 2). under 18,10.20. Coin of brass, &c.. was not within 
most of which the offence was treated as the definition. 1 Hawk. c. 17, e. 57.
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have effect as if enacted in the statute (sect. 11). They need not be 
proved (c), but are printed as statutory rules and orders and can be 
proved by an official edition or print. In prosecutions for coining, it may 
be of use in case of any new coin with a new impression, not yet familiar 
to the people, to produce the relevant proclamation or one of the officers 
of the mint cognisant of the fact, or the stamps used, or the like evidence. 
Hut in general, whether the coin is the King’s current coin or not is a 
mere question of fact which may be found upon evidence of common 
usage or notoriety (d). Any coin, once legally made and issued by the 
King’s authority, continues to be the current coin of the kingdom until 
decried or recalled, notwithstanding any change in the authority by which 
it was constituted (c). His Majesty in council may direct the estab­
lishment of any branch of the mint in any British possession, and make 
the coins issued by it a legal tender (/). His Majesty in council may 
direct that foreign coins may be a legal tender in any part of his 
dominions (q).

The Coinage Offences Act, 1861 (24 & 25 Viet. c. 99), which applies 
to the whole of the United Kingdom (/t), contains the following definitions, 
sect. 1 : that, ‘ In the interpretation of and for the purposes of this 
Act, the expression—

“The King’s current gold or silver coin,” shall include any gold or 
silver coin coined in any of His Majesty’s mints, or (i) lawfully current, 
by virtue of any proclamation or otherwise (ii), in any part of His Majesty’s 
dominions, whether within the United Kingdom or otherwise ; and the 
expression—

“The King’s copper coin,” shall include any copper coin and any 
coin of bronze or mixed metal coined in any of His Majesty’s mints, or 
lawfully current, by virtue of any proclamation or otherwise, in any part 
of His Majesty’s said dominions ; and the expression —

“ False or counterfeit coin resembling or apparently intended to 
resemble or pass for any of the King’s current gold or silver coin,” shall 
include any of the current coin which shall have been gilt, silvered, 
washed, coloured, or cased over, or in any manner altered, so as to 
resemble or be apparently intended to resemble or pass for any of the 
King’s current coin of a higher denomination , and the expression—

“ The King’s current coin ” shall include any coin coined in any of

(c) 1 East, I\C. 142, where sec some old 
en es in which proclamation by the writ of 
proclamât ion under the great seal, or a 
remembrance thereof, in considered to be 
necessary to prove a coin current.

(it) 1 East, l\C. 141».
(r) 1 East, P.C. 148. Coin is now decried 

or recalled by proclamation under tin* 
Coinage Act, 1870. Proclamation lias for 
centuries been the recognised mode of de­
crying coin. But decrial has also been 
effected by Act of Parliament, as by 9 
Will. III. c. 2, and 0 (loo. II. c. 20.

(/) Such branches arc established in 
Australia (Sydney, Melbourne and Perth), 
South Africa, and Canada. • *

(g) 33 sVict. c. 10, s. II (7). This

power has not been exercised as to the 
United Kingdom. As to other parts of the 
Empire, see Chaloncr’s Colonial Currency, 
1893, and St. It. A (>. (rev. ed. 1901), under 
the titles * Coin. Colonies,’ and of the 
particular colonies.

(A) Sect. 43. It came into force on 
Nov. 1, 1801.

(i) The word ‘or' in this and the subse­
quent definitions was substituted for the 
word * and ’ used in 2 & 3 Will. IV. e. 34, 
s. 21, and the words * in virtue of any 
proclamation or otherwise ’ were added, so 
as to bring all coin lawfully current within 
the British Empire within the scope of the 
Ad.

(ii) e.g.. By Colonial Act or Ordinance.
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IIis Majesty s mints, or lawfully current, by virtue of any proclamation 
or otherwise, in any part of His Majesty's said dominions, and whether 
made of gold, silver, copper, l/ronze, or mixed metal (j).

Possession. -And where the having any matter in the custody or 
possession of any person is mentioned in this Act, it shall include, not only 
the having of it by himself in his personal custody or possession, but also 
the knowingly and wilfully having it in the actual custody or possession of 
any other person, and also the knowingly and wilfully having it in any 
dwelling-house or other building, lodging, apartment, field, or other place, 
open or inclosed, whether belonging to or occupied by himself or not, 
and whether such matter shall be so had for his own use or benefit or for 
that of any other person * (k).

Right to test Suspected Coin. —By sect. 26, ‘ Where any coin shall 
be tendered as the King's current gold or silver coin to any person who shall 
suspect the same to be diminished otherwise than by reasonable wearing, 
or to be counterfeit, it shall be lawful for such person to cut, break, bend, 
or deface such coin ; and if any coin so cut, broken, bent, or defaced shall 
appear to be diminished otherwise than by reasonable wearing, or to be 
counterfeit, the person tendering the same shall bear the loss thereof ; but 
if the same shall be of due weight, and shall appear to be lawful coin, the 
person cutting, breaking, bending, or defacing the same is hereby required 
to receive the same at the rate it was coined for; and if any dispute shall 
arise whether the coin so cut, broken, bent, or defaced be diminished in 
manner aforesaid, or counterfeit, it shall be heard and finally deter­
mined in a summary manner by any justice of the peace, who is hereby 
empowered to examine upon oath as well the parties as any other person, 
in order to the decision of such dispute ; and the tellers at the receipt of 
His Majesty’s Exchequer, and their deputies and clerks, and the receivers 
general of every branch of His Majesty’s revenue, are hereby required 
to cut, break, or deface, or cause to be cut, broken, or defaced, every 
piece of counterfeit or unlawfully diminished gold or silver coin which 
shall be tendered to them in payment of any part of His Majesty’s 
revenue ’ (/).

Seizure of Suspected or Counterfeit Coin and Coining Tools. -By sect. 
27, * If any person shall find or discover in any place whatever, or in the 
custody or possession of any person having the same without lawful 
authority or excuse, any false or counterfeit coin resembling or apparently 
intended to resemble or pass for any of the King’s current gold, silver, or 
copper coin, or any coin of any foreign prince, state, or country, or any

O') The definition of current coin was 
new in 18(il. The word include ‘used’ in 
this and the preceding detinitiona in not. a 
wonl of limitation, hut of extension. It 
has, therefore, been held that a genuine 
sovereign has been made false and counter­
feit which had been fraudulently tiled at 
the edges, thereby reducing its weight by 
one twenty-fourth, and by destroying the 
old milling, in place whereof a new milling 
of the edges had been made, so as to make 
the coin look like a current coin. It. v. 
Hermann, 4 Q.B.D. 284, Coleridge, C.J.,

and Pollock and Huddleston, BB. (diss. 
Lush and Stephens, ,TJ.).

(k) Framed on 2 k 3 Will. IV. e. 34, s. 21, 
and 22 k 23 Viet. c. 30. The words 
* knowingly and wilfully,' Ac. (italicised 
above), were inserted to remove the doubts 
raised as to the meaning of 2 & 3 Will. IV. 
c. 34, s. 21, in R. v. Rogers, 2 Mood. 85; 
R. r. Gerrish, 2 M. k Rob. 210 ; and R. i>. 
Williams, 1 C. k M. 250.

(/) Coin which is light, or has lieon called 
in by proclamation, is defaced under 33 k 
34 Viet. c. 10, e. 7.
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instrument, tool, or engine whatsoever adapted and intended for the 
counterfeiting of any such coin, or any filings or clippings, or any gold or 
silver bullion, or any gold or silver in dust, solution, or otherwise, which 
shall have been produced or obtained by diminishing or lightening any of the 
King*s current gold or silver coin, it shall be lawful for the person so finding 
or discovering, and he is hereby required, to seize the same, and to carry 
the same forthwith, before some justice of the peace; and where it shall 
be proved, on the oath of a credible witness, before any justice of the 
peace, that there is reasonable cause to suspect that any person has been 
concerned in counterfeiting the King’s current gold, silver, or copper 
coin, or any such foreign or other coin as in this Act before mentioned, or 
has in his custody or possession any such false or counterfeit coin, or any 
instrument, tool, or engine whatsoever adapted and intended for the 
making or counterfeiting of any such coin, or any other machine, used or 
intended to be used for making or counterfeiting any such coin, or any such 
filings, clippings, or bullion or any such gold or silver in dust, solution, or 
otherwise, as aforesaid, it shall be lawful for any justice of the peace, by 
warrant under his hand, to cause any place whatsoever belonging to or in 
the occupation or under the control of such suspected person to be 
searched, either in the day or in the night, and if any such false or counter­
feit coin, or any such instrument, tool, or engine, or any such machine, 
or any such filings, clippingor bullion or any such gold or silver in dust, 
solution, or otherwise as aforesaid, shall be found in any place so searched, 
to cause, the same to be seized and carried forthwith before some justice 
of the peace ; and whensoever any such false or counterfeit coin, or any 
such instrument, tool, or engine, or any such machine, or any such filings, 
clippings, or bullion, or any such gold or silver in dust, solution, or otherwise, 
as aforesaid, shall in any case whatsoever be seized and carried 
before a justice of the peace, lie shall, if necessary, cause the same to be 
secured, for the purpose of being produced in evidence against any person 
who may be prosecuted for any offence against this Act ; and all such 
false and counterfeit coin, and all instruments, tools, and engines adapted 
and intended for the making or counterfeiting of coin, and all such 
machines, and all such filings, clippings, and bullion, and all such gold and 
silver in dust, solution, or otherwise, as aforesaid, after they shall have been 
produced in evidence, or when they shall have been seized, and shall not 
be required to be produced in evidence, shall forthwith he delivered up 
to the officers of His Majesty’s Mint, or to the solicitors of His 
Majesty's Treasury (//#), or any person authorized by them to receive the 
same ’ (n).

Proof of Coin being Counterfeit. Ily sect. 29, 4 Where upon the trial 
of any person charged with any offence against this Act it shall he neces­
sary to prove that any coin produced in evidence against such person is 
false or counterfeit, it shall not be necessary to prove the same to be false 
and counterfeit by the evidence of any moneyer, or other officer of His

(m) Hco 8 Edw. VII. <*. 3, s. 2 (5).
(n) Framed on 2 & 3 Will. IV. <\ 34, s. 14; 

37 <ieo. 111. e. 120, a. 7 : end 43 tieo. 111. 
r. 139, r. 7. The parts in italic* are intro­
duced in order to provide for the seizure

of filings of coin, gold or silver dust, and 
machines mentioned in the preceding 
clauses of the Act. As to the words * with­
out lawful authority or excuse,’ see It. r. 
Harvey, L R. 1 C. C. It. 284.
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Majesty’s Mint, but it shall be sufficient to prove the same to be false or 
counterfeit by the evidence of any other credible witness ’ (o).

Where the Offence is Complete.—By sect. 30, * Every offence of falsely 
making or counterfeiting any coin, or of buying, selling, receiving, faying, 
tendering, uttering, or putting off or of offering to buy, sell, receive, pay, 
utter, or put off, any false or counterfeit coin, against the provisions of 
this Act, shall be deemed to be complete, although the coin so made or 
counterfeited, or bought, sold, received, paid, tendered, uttered, or put off, 
or offered to be bought, sold, received, paid, uttered, or put off, shall not 
be in a fit state to be uttered, or the counterfeiting thereof shall not be 
finished or perfected ’ (p).

Power to apprehend Persons found committing Offences. Sect. 31. 
* It shall be lawful for any person whatsoever to apprehend any person 
who shall be found committing any indictable offence, or any high crime 
and offence, or crime and offence, against this Act, and to convey or 
deliver him to some peace officer, constable, or officer of police, in order 
to his being conveyed as soon as reasonably may be before a justice of the 
peace or some other proper officer, to be dealt with according to law ’ (<y).

Misdemeanors, Fine, &c. Sect. 38. ‘ Whenever any person shall be 
convicted of any indictable misdemeanor punishable under this Act, the 
Court may, if it shall think fit, in addition to or in lieu of any of the 
punishments by this Act authorised, fine the offender, and require him 
to enter into his own recognizances, and to find sureties, both or either, 
for keeping the peace and being of good behaviour ; and in case of any 
felony punishable under this Act the Court may, if it shall think fit, 
require the offender to enter into his own recognizances and to find sureties, 
both or either, for keeping the peace, in addition to any punishment by 
this Act authorised ; provided that no person shall be imprisoned under 
this clause, for not finding sureties for any period exceeding one year ’ (r). 
The offender may also be dealt with under the Probation of Offenders 
Act, 1907 (*).

The provisions of sects. 39 and 40 as to hard labour and solitary 
confinement have been superseded by other legislation (t), and repealed 
in 1893 (8. L. It.). Sect. 42, which related to the payment of the costs 
in England, was repealed in 1908 (n).

(») Taken from 2 Will. IV. c. 34, s. 17, 
vide mite, p. 343.

(p) Taken from 2 A 3 Will. IV. <•. 34, a. 3. 
which was limited in terms to making or 
counterfeiting gold or silver coin, and it 
was held not to apply to selling counterfeit 
coin. The wools in Unties have, therefore, 
been added in onler to include all eases of 
‘ Inlying, selling,' Ac. See R. r. Bradford, 
2 Crawf. A Dix, Ir. ('ire. Rep. 41.

(q) This clause is clearly unnecessary, so 
far as it relates to any felony or indictable 
misdemeanor, for there is no doubt what­
ever that any person in the act of com­
mitting any such offence is liable by the 
common law' to he apprehended by any 
person ; hut it was introduced at the 
instigation of the Solicitors of the Treasury, 
as it had been found that there was great

unwillingness to apprehend in such cases, in 
consequence of doubts that prevailed among 
the public as to the right to do so.

The words, * or officer of police,' were 
introduced in the House of Commons quite 
unnecessarily, as without doubt every 
officer of police is a peace officer ; and they 
render this clause inconsistent with other 
clauses in some of the other Acts. C. S. (i.

Sect. 41 provides for summary proceed-

^ (r) This section was new in 18(11.
(«) .I../-, p. tf7.
V) Ante, pp. 212. 213; post, p. 348.
(m) By H Kdw. VII. e. 15, q.r. t*i*t, Bk. 

xii. c. v. For the earlier practice as to costs 
in such eases sec the Btli od. of this work, 
Vol. i. p. 428, and Archb. Cr. 1*1. (23rd 
cd.), 240.
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Sect. II.—Punishment and Venue.

General Rule. -The punishment of offences relating to the coin is, as to 
the maximum term of penal servitude, fixed by the enactment defining 
each offence, and if no maximum is fixed by the statute the maximum 
term is five years. By the Penal Servitude Act, 1891 (54 & 55 Viet, 
c. 69), s. 1, the minimum term of penal servitude is fixed at three 
years (v) ; and in lieu of penal servitude the Court may in its discretion 
(unless an Act passed since August 5, 1891, otherwise provides) award 
imprisonment for any term not exceeding two years, with or without 
hard labour. Principals in the second degree and accessories before the 
fact to felonies within the Act are punishable as principal offenders ; and 
accessories after the fact are liable to imprisonment, with or without hard 
labour, for any term not exceeding two years (w). The provisions of the 
Coinage Offences Act, 1861, as to punishment superseded by this section 
were repealed by the Statute Law Revision Acts of 1892 and 189‘*, and 
arc omitted from the text of this work (r).

Accessories and Accomplices. Accomplices in offences concerning 
the coin which amount to felony, follow the general rule applicable to 
felony. If two agree to counterfeit, and one does it in consequence of that 
agreement, both are guilty. If one counterfeits, and another by agree­
ment beforehand afterwards puts it off ; the latter is a principal. So 
if lie puts it off afterwards, knowing that the other coined it ; or if he 
furnished the coiner with tools, or materials for coining (//).

Proof that a man occasionally visited coiners ; that the rattling of 
money was occasionally heard with them ; that he was seen counting 
something as if it was money when he left them ; that, on coming to 
the lodgings just after their apprehension, he endeavoured to escape, 
and was found to have bad money about him ; is not sufficient evidence 
to implicate him, as counselling, procuring, aiding, and abetting the 
coining (z).

Venue. By sect. 28, ‘ Where any person shall tender, utter, or put 
off any false or counterfeit coin in one county or jurisdiction, and shall also 
tender, utter, or put off any other false or comUerfeit coin in any other coun'y 
or jurisdiction, either on the day of such first mentioned tendering, uttering, 
or putting off, or within the space often days next ensuing, or where two or 
more persons, acting in concert in different counties or jurisdictions, 
shall commit any offence against this Act, every such offender may be 
dealt with, indicted, tried, and punished, and the offence laid and charged 
to have been committed, in any one of the said counties or jurisdictions, 
in the same manner in all respects as if the offence had been actually and 
wholly committed within such one county or jurisdiction ’ (a).

(v) Ante, ]>p. 211. 212. The Act of 1861 
contained a minimum term of three years, 
raised tolive in 1804 (27 & 28 Viet. e. 47.s. 2), 
hut restored to three by the Act of 1891.

(ip) 24 & 25 Viet. c. 99, s. 35, taken from 
2 & 3 Will. IV. e. 34, s. 18; ride ante, p. 212. 

(z) The parts repealed include not only

rrations of the section defining offences.
ut also a. 39 (hard labour) and s. 40 

(solitary confinement).

(y) 1 Fast, l\C. 180.
(:) R. v. Isaacs, Mil. T. 1813. MS. 

Bayley, .1.
(ci) Taken from 2 Will. IV. e. 34, s. 15, 

except the words in italics, which were new 
in 1801, introduced to remove a doubt 
which had arisen whet her a person tendering, 
&e., coin in one jurisdiction, and afterwards 
tendering, &c., coin in another jurisdiction, 
within s. 10, could bo tried fn either. As



CHAP. IL] 319Of Counterfeiting Coin.

Offences in Admiralty Jurisdiction. -By sect. 36, ‘ All indictable 
offences mentioned in this Act which shall be committed within the juris­
diction of the Admiralty of England or Ireland shall be deemed to be 
offences of the same nature and liable to the same punishments as if 
they had been committed upon the land in England or Ireland, and may 
be dealt with, inquired of, tried, and determined in any county or place 
in England or Ireland in which the offender shall be apprehended or bo 
in custody, in the same manner in all respects as if the same had been 
actually committed in that county or place ; and in any indictment for 
any such offence, or for being accessory to any such offence, the venue 
in the margin shall be the same as if such offence had been committed 
in such county or place, and the offence itself shall be averred to have 
been committed “ or the high seas ” ; . . . provided that nothing herein 
contained shall alter or affect any of the laws relating to the government 
of His Majesty’s land or naval forces ’ (b).

Sect. III.—Of Counterfeiting Coin.

A. British Coin.

King's Gold and Silver Coin.—Sect. 2. ‘ Whosoever shall falsely 
make or counterfeit any coin resembling or apparently intended to 
resemble or pass for any of the King’s current gold or silver coin, shall 
in England and Ireland, be guilty of felony, and in Scotland of a high 
crime and offence, and being convicted thereof shall be liable ... to be 
kept in penal servitude for life . . . ’ (c).

Colouring Coin or Pieces of Metal with Intent to make them pass for 
British Gold or Silver Coin.—Sect. 3. ‘ Whosoever shall gild or silver, 
or shall, with any wash or materials capable of producing the colour or 
appearance of gold or of silver, or by any means whatsoever, wash, case over, 
or colour any coin whatsoever resembling or apparently intended to 
resemble or pass for any of the King’s current gold or silver coin ; or 
shall gild or silver, or shall, with any wash or materials capable of pro­
ducing the colour or appearance of gold or of silver, or by any means 
whatsoever, wash, case over, or colour any piece of silver or copper, or of 
coarse gold or coarse silver, or of any metal or mixture of metals respec­
tively, being of a fit size and figure to be coined, and with intent that 
the same shall be coined into false and counterfeit coin resembling or 
apparently intended to resemble or pass for any of the King’s current 
gold or silver coin ; or shall gild, or shall, with any wash or materials 
capable of producing the colour or appearance of gold, or by any means 
whatsoever, wash, case over, or colour any of the King’s current silver 
coin, or file or in any manner alter such coin, with intent to make the same 
resemble or pass for any of the King’s current gold coin ; or shall gild 
or silver, or shall, with any wash or materials capable of producing the

the offence created by that section Is only 
a misdemeanor, probably there was no 
substantial ground for that doubt, but it 
was thought better to set the matter at 
vest.

(6) See ante, p. Ill tt tea.
(<■) Taken from 2 & 3 Will. IV. c. 34, s. 3. 

See the interpretation clause, ante, p. 344, 
and as to punishment, ante, p. 348.
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colour or appearance of gold or silver, or by any means whatsoever, wash, 
case over, or colour any of the King’s current copper coin, or file or in 
any manner alter such coin, with intent to make the same resemble or 
pass for any of the King’s current gold or silver coin, shall, in England 
and Ireland, be guilty of felony, and in Scotland of a high crime and 
offence, and being convicted thereof shall be liable, ... to be kept in 
penal servitude for life . . .’(d).

Counterfeiting the King’s Copper Coin. Sect. 14. ‘ Whosoever shall 
falsely make or counterfeit any coin resembling or apparently intended to 
resemble or pass for any of the King’s current copper coin . . . shall, in 
England and Ireland, be guilty of felony, and in Scotland of a high crime 
and offence, and being convicted thereof shall be liable ... to be kept 
in penal servitude for any term not exceeding seven years . . . ’ (e).

The counterfeiting of copper coin was only a misdemeanor at common 
law (/), such coin not being the King’s money within the Statute of 
Treasons (;/). It was first made felony in 1771 (h).

Selling Medals resembling Current Coin. By the Counterfeit Medal 
Act, 1883 (4G & 47 Viet. c. 45), s. 2, * If any person without due authority 
or excuse (the proof whereof shall lie on the person accused) makes or 
has in his possession for sale, or offers for sale, or sells, any medal, cast, 
coin, or any other like thing, made wholly or partially of metal or any 
metallic combination and resembling in size, figure, and colour any of the 
King’s current gold or silver coin, or having thereon a device resembling any 
device on any of the King’s current gold or silver coin, or being so formed 
that it can by gilding, silvering, colouring, washing, or other like process, 
be so dealt with as to resemble any of the King’s current gold or silver 
coin, he shall be guilty in England and Ireland of a misdemeanor, and 
in Scotland of a crime and offence, and on being convicted shall be 
liable to be imprisoned for any term not exceeding one year, with or 
without hard labour.’ By sect. 3 4 “ The King’s current gold or silver 
coin ” includes any gold or silver coin coined in or for any of His Majesty’s 
mints, or lawfully current by virtue of any proclamation or otherwise

(</) Taken from 2 A 3 Will. IV. c. 34, s. 4, 
with the addition of the wools in italics. 
The words omitted are repealed. For other 
punishments ritli unit1, p. 348 <7 stq. The 
words 4 by any means whatsoever,’ were 
introduced in order to include every pro­
cess by which false metal can be made to 
appear like gold or silver, whether such 
appearance be produced by galvanism or 
otherwise howsoever. The order of the 
wools in the former section was 4 wash, 
colour, or case over,’ and it was advisedly 
altered. On an indictment under 8 A il 
Will. III. c. 20, s. 4 (rep.), the use of aqua 
forth to draw to the surface of base metals 
the silver latent therein was held to he 
colouring with silver. K. v. Lavoy, 1 
I .each, 103 ; 1 East, P.C. 100. And on 
another indictment on the same statute 
w here blanks ( made of an alloy of brass and 
silver) had to he taken out of a wash and 
rubbed to give them the appearance of 
silver, the preparing and steeping them in

the wash was held to he colouring. 11. r. 
Case, I Leach, 104n. ; 1 East, P.C. 100. 
Certain differences of opinion among the 
judges in this case np|H-ur to have led to the 
substitution for the words 4 materials pro­
ducing the colour ’ in the Act of William 
111. of the words 4 materials capable of 
pnxlucing the colour, Ac.,’ in 2 & 3 Will. IV. 
v. 34, s. 4, and in the present enactment. 
In It. r. Turner, 2 Mood. 42, an indictment 
containing the words 4 capable, Ac.’ it was 
proved that the accused was found gilding 
sixpences with gold. It was contended 
that the words 4 capable, Ac.’ excluded 
gold and applied only to imitation sub­
stances. But a verdict of guilty was given 
and was sustained by the majority of the 
consult*-d judges.

(e) Taken from 2 Will. IV. c. 34, s. 12.
( f) It is so recited in lf> A Iff (leo. II. 

c. 28, s. tl.
(</) Ante, p. 343, note («).
(A) II (leo. III. c. 40.
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in any part of His Majesty’s dominions, whether within the United 
Kingdom or otherwise.’

Counterfeit Coin by Officers in the Mint.—Not only those who 
counterfeit the King’s coin without his authority, but even persons 
employed in the mint or its branches are within the Coinage Offences 
Act, 1861, if for their own lucre they make the money of baser alloy, or 
lighter than they are authorised and bound by law to do : for they can 
only justify coining at all under the Coinage Acts and proclamations, 
and the terms of their appointment ; and if they have not pursued that 
authority, it is the same as if they had none. But mere mistake 
in weight or alloy will not make them guilty ; the act must be 
wilful, corrupt, and fraudulent (t).

What is Counterfeiting. —To be counterfeit within the statute, the 
coin must resemble or be apparently intended to resemble or pass for a 
genuine coin (;), but this resemblance is a matter of fact of which the 
jury are to judge upon the evidence before them ; the rule being, that 
the resemblance need not be perfect, but such as may in circulation 
ordinarily impose upon the world (k). Thus a counterfeiting with some 
small variation in the inscription, effigies, or arms, done probably with 
intent to evade the law is yet within it ; and so is the counterfeiting in 
a different metal, if in appearance it be made to resemble the true coin (/).

By sect. 30 of the Act of 1801 {ante, p. 347), the offence is complete 
even if the counterfeiting is not finished or perfected nor the coin in a fit 
state to be uttered (//#). It is laid down by old authorities that if there is 
a counterfeiting in fraud of the King, the offence is complete before 
any uttering, or attempt to utter («).

On an indictment for uttering a counterfeit half sovereign, the coin 
uttered was a Prince of Wales’s medal ; and though on one side it bore 
some resemblance to a good half-sovereign, having Queen Victoria’s 
head and the usual inscription, on the other side was the plume of the 
Prince of Wales, with the words ‘ Prince of Wales’s model half-sovereign.’ 
It was held that it was a question for the jury whether the coin was 
intended by the maker to pass as a counterfeit coin, or was merely designed 
for a plaything, a card-marker, &c. (o).

There is a sufficient counterfeiting where the counterfeit money is 
made to resemble coin, the impression on which lias been worn away 
by time (p).

(») 1 East, r.O. 106. 1 Hale, 213.
1 Hawk. c. 17, h. Of». 3 Co. Inst. HI, 17. 
4 HI. Com. 84.

(/) I Hawk. c. 17, H. 81.
U) 1 Hale, 178, 184, 211, 210.
(/) l Beet, P.C. mi, citing 1 Ms. Sum. 

00, anti R. r. Ridgcley, 1 East, 1\C. 171 ; 
1 lx-ach. 1811, Old Hailey, Dee. 1778.

(m) This seetion altered the law as laid 
down under the Treason Act, 1301 (R. v. 
Harris, 1 Leach, 130), and before 2 & 3 
Will. IV'. c. 34 (R. r. Varley, 1 Leach, 7<l ; 
1 East, P.C. 164 ; 2 W. HI. «182).

(n) 3 Co. Inst. «Il ; I Hale, 210, 228; 1 
Hawk. e. 17, 8. 00 ; 1 East, P.C. 160.

(o) R. v. Byrue, 6 Cox. 470 (Ir.), Cramp-

ton, J.
(/») In R. V. Wilson [1783], 1 Leach, 280, 

tint shillings produced in evidence were 
quite smooth, without the smallest vestige 
of either head or tail, and without any 
resemblance of the shillings in circulation, 
except their colour, size, and shape ; and 
the Master of the Mint proved that they 
were bad, but that they were very like 
those shillings the impressions on which 
had been worn away by time, and might 
very probably be taken by persons having 
less skill than himself for good shillings. 
The Court were of opinion that a blank 
that is smoothed and made like a piece of 
legal coin, the impression of which is worn
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B. Foreign Coin.
Counterfeit Foreign Gold and Silver Coin. -Sect. 18 (q). ‘ Whosoever 

shall make or counterfeit any kind of coin, not being the King’s current 
gold or silver coin, but resembling or apparently intended to resemble 
or pass for any gold or silver coin of any foreign prince, state, or 
country, shall in England and Ireland be guilty of felony, and in 
Scotland of a high crime and offence, and being convicted thereof shall 
be liable ... to be kept in penal servitude for any term not exceeding 
seven years . . . ’ (r).

Counterfeit Foreign Coin other than Gold and Silver Coin. -Sect. 
22 (#). ‘ Whosoever shall falsely make or counterfeit any kind of coin, 
not being the King’s current coin, but resembling or apparently intended 
to resemble or pass for any copper coin, or any other coin made of any 
metal or mixed metals of less value than the silver coin of any foreign 
prince, state, or country, shall in England and Ireland be guilty of a 
misdemeanor, and in Scotland of a crime and offence, and being con­
victed thereof shall be liable ... for the first offence to be imprisoned 
for any term not exceeding one year, and for the second offence, to be 
kept in penal servitude for any term not exceeding seven years . . . ’ (Z).

Sect. IV.—Impairing and Defacing Current Coin.

Impairing Gold or Silver Coin, with intent. Sect. 4 (a) enacts that, 
‘ Whosoever shall impair, diminish, or lighten any of the King’s current 
gold or silver coin, with intent that the coin so impaired, diminished, or 
lightened may pass for the King’s current gold or silver coin, shall in 
England and Ireland be guilty of felony, and in Scotland of a high crime 
and offence, and being convicted thereof shall be liable ... to be kept 
in penal servitude for any term not exceeding fourteen years . . . ’ (t>).

Unlawful Possession of Filings or Clippings of Gold or Silver Coin.— 
Sect. 5 (to). * Whoever shall unlawfully lijive in his custody or possession
out, and yet buffered to remain in circula­
tion, in Hufliciently counterfeited to the 
similitude of the current coin of this realm 
to bring the counterfeiters and coiners of 
Mich blanks within tho statute ; these 
blanks having some reasonable likeness to 
that coin which has been defaced by time, 
and yet passed in circulation. In It. r. 
Walsh, I Leech, 304, 1 East, P.C. 104, the 
counsel for tho prisoners having objected, 
upon the fact of no impression of any sort 
or kind being discernible upon the shillings 
produced in evidence, that they were not 
counterfeited to the likenest and similitude 
of the good and legal coin of the realm, the 
judges were of opinion, that it was a ques­
tion of fact whether the counterfeit monies 
were of the likeness and similitude of tho 
lawful current silver coin called a shilling. 
And tho jury having so found it, the want 
of an impression was immaterial ; because, 
from tho impression being generally worn 
out or defaced, it was notorious that the 
currency of the genuine coin of that denom­
ination was not thereby affected ; the 
counterfeit therefore was perfect for circu­
lation, and possibly might deceive the more

readily from having no appearance of an 
impression : and in the deception the 
offence consists.

(q) Framed from 37 Geo. 111. e. 120, s. 2. 
See the interpretation clause, ante, p. 343.

(r) For other punishments, vide ante, 
p. 348 et seq. The words omitted arc 
repealed.

(») Framed from 43 Geo. III. c. 139, s. 3. 
See s. 37 for the form of indictment for a 
second offence, &c., post. p. 3(1(1.

(t) For other punishments, vide ante, 
p. 348 et seq. The words omitted are 
repealed.

(u) Taken from 2 & 3 Will. IYr. e. 34, 
s. 5, the words of which were ‘ with intent 
to make the coin pass,' &c., which intent 
never existed ; for the coin was not im­
paired in order to make it pass, but in order 
to obtain some metal from tho coin, aiul 
that it might nevertheless pass in circula­
tion. The words in italics have therefore 
been substituted for those of the former 
enactment. C. S. G.

(v) For other punishments, vide ante, 
p. 348.

(w) This section was new in 1801.
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any filing» or clippings, or any gold or silver bullion, or any gold or 
silver in dust, solution, or otherwise, which shall have been produced 
or obtained by impairing, diminishing, or lightening any of the King’s 
current gold or silver coin, knowing the same to have been so produced 
or obtained, shall, in England and Ireland, be guilty of felony, and in 
Scotland of a high crime and offence, and being convicted thereof shall 
be liable . . . to be kept in penal servitude for any term not exceeding 
seven years . . . ’ (x).

Defacing Coin by Stamping Words thereon. -Sect. 16. ‘ Whosoever 
shall deface any of the King’s current gold, silver, or copper coin, by 
stamping thereon any names or words, whether such coin shall or shall 
not be thereby diminished or lightened, shall, in England and Ireland, 
be guilty of a misdemeanor, and in Scotland of a crime and offence, 
and being convicted thereof shall be liable, at the discretion of the Court, 
to be imprisoned for any term not exceeding one year, with or without 
hard labour ’ (//).

Tender of Coin so Defaced not Legal. -Sect. 17. ‘No tender or pay­
ment in money made in any gold, silver, or copper coin so defaced by 
stamping as in the last preceding section mentioned shall be allowed to 
be a legal tender ; and whosoever shall tender, utter, or put off any coin 
so defaced shall, on conviction thereof before two justices, be liable to 
forfeit and pay any sum not exceeding forty shillings ; Provided that 
it shall not be lawful for any person to proceed for any such last-mentioned 
penalty without the consent, in England or Ireland, of ilis Majesty’s 
Attorney-General for England or Ireland respectively, or in Scotland 
of the Lord Advocate. ’ (z).

Sect. V.—Of Importation of Counterfeit Coin.

Counterfeit British Coin. -By 24 & 25 Viet, c.99, s. 7 (a), ' Whosoever, 
without lawful authority or excuse (the proof whereof shall lie on the part;/

(x) For other punishments, tide ante, 
p. 348.

(y) Taken from III & 17 Viet. c. 102, s. I, 
which contained the words ‘ or shall use 
any machine or instrument for the purpose 
of bending the same,’ but it was considered 
that this provision was much too compre­
hensive, and therefore it was omitted.
V. s. 0.

(:) Taken from 10 & 17 Viet. e. 102, s. 2. 
(’i) Taken from 2 & 3 Will. IV. c. 34, s. 0, 

with the alterations and additions italicised. 
As to the first words in italics, ace s. 0, po*t, 
p. 304. The words ‘ or receive ’ were added 
to cover cases where the evidence was insuf­
ficient to prove that the receiver had im- 
porttd the coin. The section appears to 
apply to importation from any place be­
yond seas within or without the King's 
dominions. Under 1 & 2 Ph. A M. e. 11 (rep.) 
it was held that the words ‘ false or counter­
feit coin or money being current within 
this realm,’ referred to gold and silver coin 
of foreign realms, current here by the 
sufferance and consent of the Crown, which 

VOL. 1.

must he by proclamation, or by writ under 
t he great seal. And the money, the bringing 
in of which was prohibited by 25 Edw. 
III. st. 5, c. 2, and 1 & 2 Ph. & M. c. II 
(repp.), must Ih> brought from some foreign 
place out of the King’s dominions into 
some place within the same (1 East, P.C. 
175), and not from Ireland or some other 
place subject to the Crown of England, for 
though to some purposes they an* distinct 
from England, yet as the counterfeiting 
was punishable there as much as in 
England, the bringing money from such 
places was not within those Acts (I Hawk, 
c. 17, s. 87). It may be observed also that 
these Acts were confined to the importer 
(using the wonl ‘ bring ’). and did not 
extend to a receiver at sceond hand ; and 
such importer must also have been averred 
and proved to have known that the money 
was counterfeit. 1 Hale. 227, 228. 317 ; 
1 Hawk. c. 17, sa. 85, 88 ; 1 East, P.C. 
c. 4. It seems not to have been necessary 
under 25 Edw. III. s. 5, c. 2, to prove that 
false money was actually paid away or



354 Of Offences Relating to the Revenue, Ac. [book iv.

accused), shall import or receive into the United Kingdom from beyond 
the seas any false or counterfeit coin resembling or apparently intended to 
resemble or pass for any of the King’s current gold or silver coin, knowing 
the same to be false or counterfeit, shall, in England and Ireland, be guilty 
of felony, and in Scotland of a high crime and offence, and being 
convicted thereof shall be liable ... to be kept in penal servitude for 
life . . . (M-

By 16 & 17 Viet. c. 48, s. 2,4 If any person shall import into any of His 
Majesty’s Colonies or possessions abroad any false or counterfeit coin 
resembling or apparently intended to resemble or pass for any of His 
Majesty’s current gold or silver coin coined in any of His Majesty’s Mints, 
whether in the United Kingdom or elsewhere, knowing the same to be 
false or counterfeit, he shall be liable ... to be transported for life ’ (r).

By the Customs Consolidation Act, 1876 (39 & 40 Viet. c. 36), ss. 150- 
151, the importation of base or counterfeit coin (by sea or land carriage) 
into Mauritius and the British possessions in America is absolutely 
prohibited.

By the Revenue Act, 1889 (52 & 53 Viet. c. 42), imitation coin is 
included in the table of goods prohibited and restricted under the Customs 
Consolidation Act, 1876 (vide post, p. 374).

Importing Foreign Counterfeit Gold or Silver Coin.—By sect. 19 (d), 
4 Whosoever, without lawful authority or excuse (the proof whereof shall 
lie on the party accused), shall bring or receive into the United Kingdom (e) 
any such (/) false or counterfeit coin resembling or apparently intended 
to resemble or pass for any gold or silver coin of any foreign prince, state, 
or country, knowing the same to be false or counterfeit, shall, in England 
and Ireland, be guilty of felony, and in Scotland of a high crime and 
offence, and being convicted thereof shall be liable ... to be kept in 
penal servitude for any term not exceeding seven years . . . ’ (y).

By sect. 2 of the Customs Amendment Act, 1886 (49 & 50 Viet. c. 41), 
power is given to His Majesty to make and revoke proclamations 
prohibiting the importation into the United Kingdom of coins coined in a 
foreign country specified in the proclamation Such coins during the 
currency of the proclamation are treated as prohibited goods within the

merchandised with. 1 Hawk. c. 17, s. 80. 
Coke am! Halo seem to have thought 
differently. 3 Co. Inst. 18 ; 1 Hale, 220. 
Hut see I East, l’.C. 175, 170, where it in 
Haiti that though the best trial anti proof of 
an intent may lie by the act done, yet it 
may also be evinced by a variety of cirvuni- 
HtanoeH, of which the jury are to judge.

(b) For other punishments, vide ante, 
p. 348.

(r) This enactment applies to a colony 
only no far as provision is not made by local 
legislation (ns. 3, 4).

(d) Framed on 37 Geo. III. c. 126, h. 3, 
omitting the words ‘with intent to utter the 
same,' which were in the former statute. 
From the words of the present Act (s. Ill), 
an importation of counterfeit foreign coin, 
with a knowledge that it is counterfeit, is 
clearly sufficient, without any actual utter­

ing. It seems that 37 Geo. III. c. 120, did 
not provide for the case of a person collect­
ing the base money therein mentioned from 
the vendors of it in this country, with 
intent to utter it within the realm, or the 
dominions of the realm. Sve 1 East, I'.C. 
177. ' Bringing ' over counterfeit foreign 
coin was treason within 1 & 2 I*h. A M. e. 11 
(rep.). 1 Hawk. c. 17, s. 89. The Act of 
1801 has neither the words * to merchan­
dise or make payment,’ which were in 25 
Kdw. III. st. 5, o. 2, nor the words * to the 
intent to utter or make payment with the 
same,’ which were in 1 & 2 1'h. 4. M. c. II. 
The crime, therefore, seems now to consist 
in importing counterfeit coin knowing it to 
be counterfeit. C. H. U.

(e) See note to e. 0, poet, p. 304.
(/ ) See s. 18, ante, p. 352.
(g) For other punishments, vide ante, p. 348.
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Customs Consolidation Act, 1876 (h). Under this enactment a procla­
mation has been issued prohibiting the importation into the United 
Kingdom of all coins coined in a foreign country other than gold or 
silver (March 27, 1887. St. R. & 0. Revised (ed. 1904), Vol. IT. tit. 
‘ Coin,’ 49).

Sect. VI.—Of Exporting Counterfeit Current Coin.

By sect. 8, ‘ Whosoever, without lawful authority or excuse (the 
proof whereof shall lie on the party accused), shall export, or put on 
board any ship, vessel, or boat for the purpose of being exported from 
the United Kingdom, any false or counterfeit coin, resembling or 
apparently intended to resemble or pass for any of the King’s current 
coin, knowing the same to be false or counterfeit, shall, in England and 
Ireland, be guilty of a misdemeanor, and in Scotland of a crime and 
offence, and being convicted thereof shall be liable, at the discretion of 
the Court, to be imprisoned for any term not exceeding two years, with 
or without hard labour . . . ’ (i).

The definition of current coin includes the coin of British possessions 
and protectorates as well as coin of the realm (/).

Sect. VII. Of Uttering, Tendering, &c., Counterfeit Coin. 

A. Common Law and Former Statutes.
Formerly the putting off counterfeit money might amount to treason. 

Thus if A. counterfeited current gold or silver coin, and by agreement 
before that counterfeiting B. was to put off and vend the counter­
feit money, B. was an aider and abettor to such counterfeiting, and 
consequently liable as a principal traitor (k). In the case of copper 
coin, B. acting a similar part was an accessory before the fact to the 
felony, within 11 Geo. III. c. 40 (/). And if B., knowing that A. 
had counterfeited coin, put off this false coin for him ‘ after the fact,’ 
without any such agreement precedent to the counterfeiting, he seems to 
have been liable as an accessory after the fact to A., because he maintains 
him (m). According to Coke (n), if money, false or clipped, were found in 
the hands of any suspicious person, he might be imprisoned until he proved 
his warrant per stahUum de moneta (20 Edw. I. stats. 4, 5, 6 (rep.) ).

If A. counterfeited the King’s money, and B. knowing the money to 
be counterfeited uttered the same for his own benefit, B. was not guilty 
of treason, nor misprision of treason. But he was liable at common law 
to be punished as for a cheat (o). The defendant was indicted for

(It) Pont, p. 374.
(i) This section was new in 1861.
O') See the interpretation clause, ante, 

p. 344.
(*) 1 Hale, 214.
(/) 1 East. 1\C. 178.
(m) 1 Hale, 214. Concealment by B. 

of counterfeiting by A. was misprision of 
treason. Hale, 214.

(n) 3 Inst. 18.
<o) 1 East, P.C. 179; 1 Hale. 214; 

1 Hawk. e. 17, s. 50. The offence was

punishable under 15 (leo. II. c. 28 (rep.). 
Nee precedents of indictments for a mis­
demeanor at common law in uttering a 
counterfeit half-guinea : Cro. Giro. Comp. 
315 (7th ed.) ; 2 Chit. Cr. L. 110. See also 
a precedent of an indictment for a misde­
meanor at common law, against a man for 
uttering a counterfeit sixpence, and having 
another found in his custody ; Cro. Circ. 
Comp. 315 (7th ed.); 2 Chit. Cr. L. 117. 
The uttering of false money, knowing it to 
be false, is mentioned as a misdemeanor in
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‘ unlawfully uttering and tendering in payment to T. H. ten counterfeit 
halfpence, knowing them to be counterfeit.’ One count laid the offence 
as contrary to the statute, a second count laid the offence generally. He 
was convicted on the second count. It was admitted that no statute 
applied to the case of counterfeit copper coin, and on a case reserved all 
the judges held the offence not to be indictable (p).

Possession of counterfeit coin of the realm with intent to utter it is 
not an offence at common law (<y). But the unlawful procuring of counter­
feit coin with intent to circulate it, though no act of uttering be proved, 
is a misdemeanor at common law (r), and the possession of counterfeit 
coin under suspicious circumstances, and without any circumstances to 
induce a belief that the defendant was the maker, was held to be evidence 
of unlawful procuring with intent to utter (#). Upon the argument in 
R. t\ Fuller (s), Thomson, C.B., mentioned a case where he had directed 
an acquittal, because from certain powder found upon the prisoner, there 
was a presumption that he was the maker of the coin.

B. Of Uttering or Possessing Counterfeit Hr id sit Coin.
Uttering Counterfeit Gold or Silver Current Coin. By sect. V, ' Whoso 

ever shall tender, utter, or put off any false or counterfeit coin, resembling 
or apparently intended to resemble or pass for any of the King’s current 
gold or silver coin, knowing the same to be false or counterfeit, shall, in 
England and Ireland, be guilty of a misdemeanor, and in Scotland of a 
crime and offence, and being convicted thereof shall be liable, at the 
discretion of the Court, to be imprisoned for any term not exceeding 
one year, with or without hard labour . . .’ (/).
the recital to 15 tivo. II. e. 28. s. 2 (rep.). 
There is also a precedent for a misdemeanor 
at common law. in uttering, and causing to 
he uttered as good, guineas which had been 
tiled or diminished : Cm. Cire. Comp. 317 
(7th cd.), and 2 Chit. Cr. L. lift ; and also 
a precedent for a misdemeanor at common 
law in selling counterfeit Dutch guilders ; 
fro. Cire. Comp. 313 (7th cd.) ; 2 Chit. 
Cr. L II». 120.

(/>) It. v. Cirwan (17041, MS. dud. ; I 
Hast. P.C. 182 : 2 Ix-ach, 834, note (a).

(g) R. P. Heath [IHI0|. It. & It. 184. It. 
r. Stewart (1814), It. A It. 288 (silver coin). 
It. v. Cirwan (1704), 2 Leach, 834n. (copper

(r) K Ç. Fuller 11810). It. & K. 308, 
and MS. Bayley, d. In It. v. Brown, 
1 Lew. 42, upon an indictment for pro­
curing counterfeit money with intent to 
utter it, the uttering the money, knowing 
it to ho counterfeit, was held evidence 
that it was procured with that intent. 
Holroyd, d.f there seemed to consider a 
procurement els* where, with intent to 
utter, a continuing procurement in the 
county where the uttering took place.

(/.) R. r. Fuller 1181(1), R. A R. 308. The 
possession in thiscase w^ * under particularly 
suspicious circumstances; on the prisoner 
were found two parcels, each containing

twenty shillings, wrapped up with soft paper 
to prevent their rubbing. In the marginal 
note to R. r. Parker, 1 Leach, 41, it is stated 
that having the possession of counterfeit 
money with intention to pay it away 
as and for good money, is an indictable 
offence at common law. This may be 
criminal in some cases of such possession, 
as we have seen above ; but, quart, if the 
point, as stated in the marginal note, was 
actually decided in Parker's ease. See also 
R. e. darvis, Dears. 552, post, p. 302.

«) Taken from 2 Will. IV. c. 34, s. 7. 
For other punishments, vide ante, p. 348. 
Under 8 A 9 Will. III. e. 2(1, s. 0 (rep.), which 
had the words4 take, receive, pay, or put off,' 
it was necessary to prove actual passing of 
the money. R. r. Wooldridge, 1 Leach, 
307: 1 East, P.C. 170. The word • tender ’ 
in the present Act obviates the need of 
proving actual passing. C. S. U. Under 2 
A 3 Will. IV’. c. 34, s. 7 (rep.), it was held that 
a charge of uttering and putting off was 
proved by evidence that the prisoner had 
entered a shop, and had asked for tea and 
sugar, and had in payment placed on the 
counter a counterfeit shilling, hut on being 
told that it was had, had left the shop and 
left the coin behind. R. v. Welch, 2 Den. 
78. Cf. R. r. Ion, ibid. 475.
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The words ‘ tender, utter, or put off,’ being in the disjunctive, appear 
to apply to the uttering of counterfeit money though not tendered in 
payment, but passed by the common trick of ringing the changes (u).

Uttering Counterfeit Gold or Silver Current Coin accompanied by 
Possession of other such Coin, or followed by a Second Uttering of other 
such Coin.—Sect. 10. ‘ Whosoever shall tender, utter, or put off any false 
or counterfeit coin resembling, or apparently intended to resemble or pass 
for any of the King’s current gold or silver coin, knowing the same to be 
false or counterfeit, and shall, at the time of such tendering, uttering, or 
putting off, have in his custody or possession, besides the false or counter­
feit coin so tendered, uttered, or put off, any other piece of false or 
counterfeit coin resembling or apparently intended to resemble or pass 
for any of the King’s current gold or silver coin, or shall, either on the 
day of such tendering, uttering, or putting off. or within the space of ten 
days then next ensuing, tender, utter, or put off any false or counterfeit 
coin resembling or apparently intended to resemble or pass for any of 
the King’s current gold or silver coin, knowing the same to be false or 
counterfeit, shall, in England and Ireland, be guilty of a misdemeanor, 
and in Scotland of a crime and offence, and being convicted thereof shall 
be liable, at the discretion of the Court, to be imprisoned for any term not 
exceeding two years, with or without hard labour . . . ’ (*>).

Where one of two persons utters base coin, and other base coin is 
found on the other, they are jointly guilty of the aggravated offence 
under this section, if they are acting in concert, and the one knows of 
the possession of the base coin by the other ; for by the interpretation 
clause the having any coin in possession includes ‘ the knowing and 
wilfully having it in the actual custody or possession of any other person ’ ; 
and as it is clear that under that clause a man may have possession of 
coin in a house or other place, though he is far away, so the possession 
of coin by one man may be the possession of another within that clause, 
though they are at a great distance from each other (ic).

Having Three or More Pieces of Counterfeit Gold or Silver Coin In 
Possession, &c., with Intent, &c.—Sect. 11. ‘ Whosoever shall have in

(«) See R. v. Franks, 2 Leach, fi44, de. 
vided on 15 Geo. II. c. 28, ». 2 (rep.), which 
hud the words ‘ utter or tender in pay­
ment.’ In that case the prosecutor having 
bargained for the purchase of sixpenny- 
wort h of fruit from the defendant, a street 
vendor, handed to the defendant a good 
shilling to change. The defendant put the 
shilling into his mouth as if to bite it, and 
returned a shilling to the prosecutor, saying 
that it was had. The prosecutor having 
handed him a second and a third shilling, 
the defendant practised the same trick as

(v) Taken from 2 Will. IV. c. 34, s. 7. 
The words 4 any other piece ’ are substi­
tuted for 4 one or more piece or pieces,’ and 
the words 4 any false or counterfeit coin ’ 
for ' any more or other false or counterfeit 
coin.’ The words omitted are repealed. 
To warrant the punishment imposed by 
this section, the litterings should lie charged

in the same count of the indictment. See 
R. r. Martin [1J01J, comm Graham, II, 
decided by the judges on 15 Geo. II. e. 28 
(rep.). 2 Leach,923; 1 East, P.C. xviii. ; MS. 
Ray ley, J. Convictions for separate litter­
ings on the same day, charged in separate 
counts of the indictment, do not seem 
to warrant such punishment. S«*e R. r. 
Tandy, 2 liCaeh, 833. 1 East, P.C. 182,
184 : decided on 15 Geo. II. c. 28 
(rep.). Eyre, C.J., Huiler, J., atul Heath. 
.1., were absent when this opinion was 
given, viz., Hil. T. 1799. The judges also 
thought it advisable to give judgment of 
imprisonment for six months singly, and 
not on each of the counts. And see R. e. 
Smith, 2 Leach, 859 ; 1 East, P.C. 183 ; 
and R. v. Robinson, 1 Mood. 413, decided 
on 2 x a Will. IV. e. 31. a. 7 lie,..).

(«•) R. r. Greenwood, 2 Den. 453, over­
ruling R. »•. Hayes, 1 Cox, 392 ; 2 Cox. 98 ; 
and R. r. West, 2 Cox, 237.
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his custody or possession three or more pieces of false or counterfeit 
coin resembling or apparently intended to resemble or pass for any of 
the King’s current gold or silver coin, knowing the same to be false 
or counterfeit, and with intent to utter or put off the same or any of 
them, shall, in England and Ireland, be guilty of a misdemeanor, and 
in Scotland of a crime and offence, and being convicted thereof shall 
be liable ... to be kept in penal servitude . . .’ (x).

Uttering after a Previous Conviction.— Sect. 12 (y). ' Whosoever having 
been convicted (2), either before or after the passing of this Ad, of any 
such misdemeanor or crime and offence as in any of the last three pre­
ceding sections mentioned, or of any felony or high crime and offence 
against this or any former Act relating to the coin, shall afterwards commit 
any of the misdemeanors or crimes and offences in any of the said sections 
mentioned, shall, in England and Ireland, be guilty of felony, and in 
Scotland of a high crime and offence, and being convicted thereof shall 
be liable ... to be kept in penal servitude for life . . . ’ (a).

Sect. 13. ‘ Whosoever shall, with intent to defraud, tender, utter, 
or put off as or for any of the King’s current gold or silver coin, any 
coin not being such current gold or silver coin, or any medal or piece 
of metal or mixed metals, resembling in size, figure, and colour the 
current coin as or for which the same shall be so tendered, uttered, or 
put off, such coin, medal, or piece of metal or mixed metals so tendered, 
uttered, or put off being of less value than the current coin as or for 
which the same shall be so tendered, uttered, or put off, shall, in England 
and Ireland, be guilty of a misdemeanor, and in Scotland of a crime and 
offence, and being convicted thereof, shall be liable, at the discretion of 
the Court, to be imprisoned for any term not exceeding one year, with 
or without hard labour . . . ’ (6).

The prisoner was indicted under this section for uttering a medal 
resembling in size, figure, and colour, a half-sovereign. The medal was 
made of metal, and of the same diameter as a half-sovereign, and somewhat 
similar in colour. On the obverse there was the head of Queen Victoria, 
similar to that on a half-sovereign ; but the legend was entirely different 
from that on the half-sovereign, being ‘ Victoria, Queen of Great Britain,’

(x) Framed from 2 & 3 Will. IV. c. 34, 
hh. 7, H, with the addition of the words in 
italies. For other punishments, hoc unie, 
p. 348. Possession of counterfeit coin, 
with intent to utter, in not an offence at 
common law. H. *•. Stewart, R. & R. 288. 
R. v. Heath, R. & R. 184. denying R. r. 
Sutton, can. temp. Hardw. 370.

(y) Taken from 2 Will. IV. c. 34, hh. 7, 8: 
hut thoac sections only applied to offences 
committed after a conviction for a misde­
meanor : hut it was expedient to extend 
the clause to conviction» after a previous 
conviction for felony ; for such previous 
conviction rendered the offender deserving 
of at least as high a punishment as if he had 
heen previously convicted of any misde­
meanor mentioned in any of the three 
preceding sections, and it sometimes hap­
pened that it was easier to prove a previous

conviction for felony than for such a mis­
demeanor ; as the former might have taken 
place in the same county where the subse­
quent offence was committed, but not the 
latter. As to the effect of s. 12 see R. v. 
Lee, 7- .1 P. HI.

(z) i.e., fourni guilty by verdict or con­
fession, though not sentenced. R. v 
Blahy 11884). 1 Q.B. 170.

(а) For other punishments, vide ante, 
p. 348.

(б) This section was new law in 1801, and 
intended to meet cases of uttering coin 
other than British current coin or medals 
as and for the current coin of the realm. 
In order to bring a ease within this section, 
the coin or medal uttered must be of less 
valut than the coin for which it was uttered, 
and must have been uttered with intent to 
defraud.
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instead of ' Victoria Dei Gratia.’ The medal was queried, but the 
querling was round and not square. The medal was of less value than a 
half-sovereign. The coin was lost before a full description of it was given, 
and it was never shewn to the jury. It was objected that ‘ figure ’ in 
the indictment meant the impression on the medal, and that such 
impression must be similar to the impression on the genuine coin for 
which it was uttered, and that there was no evidence that the medal 
resembled the half-sovereign in size, figure, and colour. It was answered 
that ‘ figure ’ meant the general shape and outline of the medal, and that 
there was evidence for the jury ; and the jury having convicted, it was 
held, on a case reserved, that there was some evidence that the medal, 
in size, figure, and colour resembled a half-sovereign (c).

Uttering Counterfeit Copper Coin.—Sect. 15. ‘ Whosoever shall tender, 
utter, or put off any false or counterfeit coin resembling or apparently 
intended to resemble or pass for any of the King’s current copper coin, 
knowing the same to be false or counterfeit, or shall have in his custody 
or possession three or more pieces of false or counterfeit coin resembling 
or apparently intended to resemble or pass for any of the King’s current 
copper coin, knowing the same to be false or counterfeit, and with intent 
to utter or put off the same or any of them, shall, in England and Ireland, 
be guilty of a misdemeanor, and in Scotland of a crime and offence, 
and being convicted thereof shall be liable, at the discretion of the Court, 
to be imprisoned for any term not exceeding one year, with or without 
hard labour . . .’(d).

Form of Indictment.—The word ‘ knowing ’ in indictments for 
uttering coin sufficiently applies to the time and place of uttering, and 
no addition of time or place is necessary. The word ‘ knowing ’ refers 
to the prisoner, and not to the person to whom the coin was uttered, 
although that person’s name immediately precedes the word * knowing.’

If the names of the persons to whom the coin was uttered can be 
ascertained, they ought to be mentioned, and laid severally in the indict­
ment : but if they cannot be ascertained, the same rule will apply which 
prevails in the case of stealing the property of persons unknown (e).

It is sufficient, in an indictment for a felony for uttering counterfeit 
coin after a previous conviction, to state that the prisoner was in due 
form of law tried and convicted by a jury (/).

(r) It. v. ItobiiMon £18371. L & C. ((04.
(d) Taken from 2 & 3 Will. IV. c. 34, 

b. 12. The words omitted arc repealed.
(e) See 1 East, P.C. 180, citing a case 

from MS. Tracy, of a woman who was in- 
dieted at the Old Bailey, 1702, for putting 
oil ten pieces of counterfeit gilt money like 
guineas, to divers persons unknown ; Holt, 
V.3.. said, that the names of the persons 
ought to be mentioned and laid severally ; 
yet he tried the prisoner, and she was con­
victed. Probably the names of the persons 
to whom the money was put off could not 
be ascertained.

(f ) 24 & 25 Viet. c. 99, a. 37. R. r. 
Blaby [1894], 1 Q.B. 170. R. r. Page 
[1841], Coleridge, J., MSS. C. S. G., and

2 Mood. 219. In the latter case the indict­
ment. which was under 2 & 3 Will. IV. 
c. 34, s. 7, for uttering counterfeit money 
after a previous conviction, alleged that the 
prisoner, ‘ together with one T. P., was in 
due form of law tried and convicted ’ by a 
jury upon an indictment against them, for 
that they did unlawfully utter a shilling 
' to A. W., knowing the same to be false, 
and thereupon it was considered that the 
prisoner should bo imprisoned for two 
years ; and that the prisoner afterward» 
feloniously did utter a half-crown ‘ to T. II., 
knowing the same to be false.’ The cony 
of the record of the former trial stated tin- 
con vie t ion of the prisoner anil the acquittal 
of T. P. It was objected, 1st. That the
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It is no objection that an indictment for felony, for uttering counterfeit 

coin after a previous conviction, states that the prisoner, together with 
another person, was tried and convicted ; and the record of the former trial 
shews the conviction of the prisoner and the acquittal of the other person.

Sect. 37. ‘ Where any person shall have been convicted (</) of any 
offence against this Act, or any former Act (/#) relating to the coin, and 
shall afterwards be indicted for any offence against this Act committed 
subsequent to such conviction, it shall be sufficient in any such indict­
ment, after charging such subsequent offence, to state the substance and 
effect only (omitting the formal part) of the indictment and conviction for 
the previous offence ; . . . (hh) and the proceedings upon any indictment 
for committing any offence after a previous conviction or convictions 
shall be as follows ; (that is to say), the offender shall, in the first instance, 
be arraigned upon so much only of the indictment as charges the subse­
quent offence, and if he plead not guilty, or if the Court order a plea 
of not guilty to be entered on his behalf (i), the jury shall be charged, 
in the first instance, to inquire concerning such subsequent offence only ; 
and if they find him guilty, or if on arraignment he plead guilty, he shall 
then, and not before, be asked whether he had been previously con­
victed as alleged in the indictment, and if he answer that he had been so 
previously convicted, the Court may proceed to sentence him accor ’ v ; 
but if he deny that he had been so previously convicted, or stand mute 
of malice, or will not answer directly to such question, the jury shall 
then be charged to inquire concerning such previous conviction or con­
victions, and in such case it shall not be necessary to swear the jury again, 
but the oath already taken by them shall for all purposes be deemed 
to extend to such last-mentioned inquiry : provided that if upon the trial 
of anv person for any such subsequent offence such person shall give 
evidence of his good chaiacter, it shall be lawful for the prosecutor, in

indictment was had for want of an addition 
of time and place to the allegation of know­
ledge, which waa to lx- found neither in the 
recital of the former indictment, nor in 
the substantive charge on the face of the 
present indictment ; hnt the learned judge 
thought that the former indictment was 
good, being in the words of the statute ami 
after verdict ; and that ‘ knowing * in the 
present indictment, being a participle in 
the present tense, must import knowledge 
at the time of the uttering. 2ndly. That 
the word ‘ knowing ' did not refer to the 
prisoner, but to A. W. and T. H. ; but 
Coleridge, thought that ‘ knowing ’ did 
refer to the prisoner, as all that was alleged 
to be done was alleged to lie done by him. 
ilrdly. That the indictment did not state 
any former conviction, because neither the 
dea nor the verdict of the jury was recited ; 
>ut the learned judge thought that the 

allegation that he had Is-en in due course of 
law tried and convicted, together with a 
statement of the judgment, was sufficient. 
4thly. That the recital of the former record 
shewed a conviction of the prisoner and 
T. I’., whereas the record produced shewed

that the prisoner alone had been convicted 
and T. I*, acquitted, and therefore there 
was a variance ; the learned judge over­
ruled this objection also, but entertaining 
some doubt upon the point, he reserved the 
ease for the opinion of the judges, who held 
the conviction right. Coleridge, .1.. stated 
the other points to the judges, that the 
prisoner might have the benefit, of them, if 
lie had been wrong in overruling them.

(<j) i.e., by verdict or plea of guilty, even 
if no sentence was pronounced. K. r. 
It la by | IHU4|, I Q.B. 170.

(h) The questions diseusml in former 
«ditions as to offences under statutes prior 
to IMOI, are now by lapse of time rendend 
of no importance. See |{. r. Montrion.
0 Cox, 27. Anon., » Cox, 28, Bylin, .1. 
As to effect of repealing clauses on offences 
committed before the repeal operates, ride 
mite, pp. 0, 7. And see (! reaves C'rim. L 
Cons. Acts (2nd ed.), 100.

(hh) For words here omitted, ride pout. 
p. 303.

(«') Under 7 A 8 (leo. IV. c. 28, a. 2 (E). 
or Otleo. IV. e. A4, s. 8(1).

1
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answer thereto, to give evidence of the conviction of such person for 
the previous offence or offences, before such verdict of guilty shall he 
returned, and the jury shall inquire concerning such previous conviction 
or convictions at the same time that they inquire concerning such 
subsequent offence’ (/).

Where the indictment charged a felonious uttering after a previous 
conviction, the jury found the prisoner guilty of the uttering but not 
guilty of the previous conviction, it was held that this was a verdict 
of not guilty of the felony charged, and that the prisoner could not be 
convicted of the misdemeanor of uttering upon that indictment (k).

Evidence. As to evidence of what is a current coin (/), and coin 
being counterfeit, and of possession, see ante, p. 344.

For the purpose of proving the uttering, &c., to have been done 
knowingly, it is the practice to receive proof of more than one uttering 
committed by the party about the same time, though only one uttering 
be charged in the indictment. This is in conformity with the practice 
upon indictments for disposing of and putting away forged bank notes, 
knowing them to be forged (»n) ; upon one of which the counsel for the 
prisoners, objecting to such evidence, contended that it would not be 
allowed upon an indictment for uttering bad money ; and stated that the 
proof in such case was always exclusively confined to the particular utter­
ing charged in the indictment. But Thomson, B., said, that he by no 
means agreed in the conclusion of the prisoners’ counsel, that the prose­
cutor could not give evidence of another uttering on the same day to prove 
the guilty knowledge. ' Such other uttering,' he observed, 1 cannot be 
punished until it has become the subject of a distinct and separate charge ; 
but it affords strong evidence of the knowledge of the prisoner that the 
money he uttered was bad. If a man utter a bad shilling, and fifty other 
bad shillings are found upon him, this would bring him within the descrip­
tion of a common utterer (*») : but if the indictment do not contain that 
charge, yet these circumstances may be given in evidence on any other

(/) Vndcr 2 A 3 Will. IV. e. 34 (rep.), it was 
m-ccssary in an indictment fora subsequent 
offence, to act out at length the previous 
indictment, Ac., and to give in evidence a 
copy of that indictment. Ac. This was 
found objectionable, and therefore the 
present enactment provided for a short 
statement in the indictment, and for a cer­
tificate containing the substance and effect 
of the former indictment, Ac. ; it pro­
vides for the proceedings on the arraign­
ment, ami in the same manner as on an 
indictment for larceny after a previous 
conviction for felony. The words 1 after 
charging the subsequent offence * were in­
serted in order to render it absolutely 
necessary always to charge the subsequent 
offence or offences first in the indictment, 
ami after so doing to allege the previous 
conviction or convictions. This was the 
invariable practice on the Oxford Circuit, 
and the Select Committee of the Commons 
were clear that it ought to l>c universally 
followed, so that the previous conviction

should not be mentioned, even by accident, 
before a verdict of guilty of the subsequent 
offence had been delivered. C. S. O. This 
section is virtually superseded by 34 & 3fi 
Viet. c. 112, s. 11, /km/, Bk. xii. c. iii. For 
present procedure as to offences after 
previous convictions, see /km/. Bk. xii. e. iii.

(k) K. r. Thomas, L R. 2 C. C. B. 141. 
The prisoner was in fact charged with and 
t rii-d for a felony, and the jury found him 
guilty of a misdemeanor only.

(/) In H. r. Connell. I C. A K. lit», a 
modem fourpenny piece was held to be 
sufficiently descrilssl as a ‘ groat,’ although 
the value of the coin originally denominated 
a ‘ groat ’ had greatly changed since such 
coins were plansl in currency, hm/i. 
Kdward III.

<m) H. r. While)’, 2 Leach, 983; I B. A 
I*. (N. It.) t,2. It. r. Tattershall |1K01|, 
2 Leach, 98Ô. t it. It. »•. Ball, I Camp. 32f, ; 
2 Leach, 987n. ; and other cases, yo*t, 
Bk. xiii. c. ii. * Evidence.’

(«) That is, within IGCco. II. c. 28 (rep.)
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charge of uttering, to shew that he uttered the money with a knowledge 
of its being bad ’ (o). So, upon an indictment for uttering a counterfeit 
shilling, the fact of five other counterfeit shillings having been found in 
the prisoner’s possession five days afterwards, has been held admissible 
in order to shew guilty knowledge (p).

In order to prove guilty knowledge, both previous and subsequent 
litterings of the same and of different kinds of coin arc admissible. On an 
indictment for uttering a counterfeit half-crown on the 12th of December, 
that uttering was proved, and the uttering of another counterfeit half- 
crown on the lltli of December, and evidence was admitted of an uttering 
of a counterfeit shilling on the 4th of January, although it was objected 
that a subsequent uttering of a different species of counterfeit coin was 
not admissible to shew guilty knowledge at a prior time ; and it was held 
that this evidence was properly received. In order to shew guilty know­
ledge, it would not be sufficient merely to prove some other dishonest 
act ; but here the uttering of the bad silver was so connected with 
the offence charged, as to make the evidence of it admissible, although 
the coin was of a different denomination ; and the difference of the 
denomination goes to the weight of the evidence, but does not affect 
its admissibility (q).

On an indictment on 2 Will. IV. c. 34, s. 8, for having in possession 
counterfeit crowns and half-crowns with intent to utter the same, it 
appeared that there were found in different pockets of the prisoner’s 
dress four counterfeit crowns, all electro-plated, of the same date and 
same mould, each wrapped in a separate piece of paper : thirteen counter­
feit half-crowns, all electro-plated, of the same date and the same mould, 
each wrapped in a separate piece of paper ; and fourteen counterfeit 
shillings, all electro-plated, of the same date and the same mould. The 
prisoner said that they had been given him while gambling, and that he 
did not know that they were counterfeit : and it was held that there was 
sufficient evidence to go to the jury that he knew that the coin was 
counterfeit, and intended to utter it (r).

Intent.—The gist of the offence, as now defined, lies in the know­
ledge that the coin is counterfeit. Except in sect. 13, intent to defraud 
is not a part of the definition of the said offence, and it is no longer essential 
to prove that the uttering was done with intent to defraud the party 
receiving the money, or with intent that that party should pass it as the 
agent of the utterer. But to warrant a conviction there must be some 
indication of a dishonest purpose (s) or mens rea (t).

(o) It. v. VVhiley, 2 Ix-avh, 983.
(/<) It. r. Harrison, 2 Lew. 118, Taunton, 

J., end Aldvvson, B.
(q) It. v. Foster, Dears. 4fill.
(r) R. v. Jarvis, Dears. fifi2.
(«) Upon an indictment on 2 Will. IV'. 

c. 34, s. 7 (rep.), against husband and wife 
for uttering a counterfeit half-crown, it 
appeared that a woman asked the female 
prisoner to give her something, as her 
children were without food, and the male 
prisoner gave her twopence, and told her 
that his wife would give lier something

more, on which she gave tho woman the 
bad half-crown in question, telling her to 
et what she could for her ehildrt n : it was 
eld that, although in the statute there are 

no words with respect to defrauding, yet in 
the proof it is necessary to go beyond the 
mere worth of the statute, and to sh w an 
intention to defraud some person. There 
might be cases of a party giving a person a 
piece of counterfeit money, and at the same 
time telling the person that it was bad. and 
yet he would still be liable to be convicted 
on an indictment like the present, if a case
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Evidence of Previous Conviction.—By 24 &25 Viet. c. 99, e. 37, * . . .

and a certificate containing the substance and effect only (omitting the 
formal part) of the indictment and conviction for the previous offence, pur­
porting to be signed by the Clerk of the Court or other officer having or 
purporting to have the custody of the records of the Court where the 
offender was first convicted, or by the deputy of such clerk or officer, shall, 
upon proof of the identity of the person of the offender, be sufficient 
evidence of the previous conviction, without proof of the signature or official 
character or authority of the person appearing to have signed the same, 
or of his custody or right to the custody of the records of the Court, 
and for every such certificate a fee of six shillings and eightpence, and 
no more, shall be demanded or taken . . . ’ (u).

It is clear from the terms of the enactment that the certificate is 
admissible without further proof if it appears to be in proper form (v).

If the prisoner, whether by himself or his counsel, attempts to prove 
a good character for honesty, either directly, by calling witnesses, or 
indirectly, by cross-examining the witnesses for the Crown, the prosecu­
tion may give the previous conviction in evidence against the prisoner (tr). 
If, however, a witness for the prosecution were asked by the prisoner’s 
counsel some question, which has no reference to character, and he 
happened to say something favourable to the prisoner’s character, the 
prisoner would not be said to give evidence as to his character, and the 
previous conviction ought not to be admitted (x).

C. Of Uttering, Tendering, dkc., Foreign Counterfeit Coin, dec.

By 24 & 25 Viet. c. 99, s. 20, ‘ Whosoever shall tender, utter, or put 
off any such false or counterfeit coin resembling or apparently intended 
to resemble or pass for any gold or silver coin of any foreign prince, state,
or country (y), knowing the same
falling within the mere words of the statute 
were sufficient. R. t-. Page, 8 C. & P. 122.
‘ As every person is taken to intend the 
probable consequence of his act, and as the

Iirobablc consequence of giving a piece of 
>ad money to a beggar is that that beggar 

will pass it to some one else, and thereby 
defraud that person ; quart, whether this 
case rests upon satisfactory grounds ? In 
any case a party may not be defrauded by 
taking base coin, as he may pass it again, 
but still the probability is that he will bo 
defrauded, and that is sufficient.’ C. S. O. 
Hut where on an indictment for uttering 
counterfeit coin, it appeared that the priso­
ner had given the coin to a girl with whom 
he had had connection, Denman, C.J., and 
Colt man, J., held that if the prisoner gave 
the coin to the girl under the circumstances 
proved, knowing it to be counterfeit, he 
was guilty of the offence charged ; that the 
preceding decision was not in point, as that 
was a case of charity ; but that there were 
great doubts as to the correctness of that 
ruling. Anon., 1 Cox, 260. And in R. v. 
Ton, 2 Den. 484, it was said by Alderson, B.,

to bo false or counterfeit, shall, in
that R. v. Page is overruled, and that ‘ the 
intent is inferred by law,' in like manner as 
‘ if a forged instrument is put away in order 
to get money or credit, that amounts to an 
uttering.'

(() Vide ante, tik. i. c. iv. p. 101.
(«) As to alternative modes of proof, see 

-post, Hk. xii. c. iii. and Bk. xiii.
(v) In R. f. Whale, 1 Cox, 09; R. v. 

Stone, ibid. 70. Crosswell, J., is reported as 
having held that, where a certificate was 
produced purporting to bo signed by a 
clerk of the peace, there must bo some 
evidence in addition that the certificate is 
genuine and comes from the proper custody, 
as by proof of the handwriting, or that the 
document came from the office of the clerk 
of the peace. These cases are very prob­
ably mis re ported, as it is quite clear that no 
such evidence is required, and the universal 
practico has been to the contrary. C. 8. O.

(u>) R. r. Shrimpton, 2 Den. 319. R. r. 
Cadbury, 8 C. & P. 070.

(x) R. r. Shrimpton, ubi sup., Campbell, 
C.J.

(y) See s. 18, ante, p. 352.
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England and Ireland, be guilty of a misdemeanor, and in Scotland of a 
crime and offence, and being convicted thereof shall be liable, at the 
discretion of the Court, to be imprisoned for any term not exceeding six 
months, with or without hard labour ' (z).

Sect. 21. ‘ Whosoever, having been so convicted as in the last 
preceding section mentioned, shall afterwards commit the like offence of 
tendering, uttering, or putting off any such false or counterfeit coin as 
aforesaid, knowing the same to be false or counterfeit, shall, in England and 
Ireland, be guilty of a misdemeanor, and in Scotland of a crime and offence, 
and being convicted thereof shall be liable, at the discretion of the Court, 
to be imprisoned for any term not exceeding two years, with or without 
hard labour, [and with or without solitary confinement (a) ;] and who­
soever, having been so convicted of a second offence, shall afterwards 
commit the like offence of tendering, uttering, or putting off any such 
false or counterfeit coin as aforesaid, knowing the same to be false or 
counterfeit, shall, in England and Ireland, be guilty of felony, and in 
Scotland of a high crime and offence, and being convicted thereof shall be 
liable ... to be kept in penal servitude for life . . . ’ (b).

Sect. VIII. Of Buying, Selling, Receiving, or Paying for Counter­
feit Coin at a Lower Rate than its Denomination Imports.

Gold or Silver Coin. -By sect. 6, ‘ Whosoever, without lawful authority or 
excuse (the proof whereof shall lie on the party accused), shall buy, sell, 
receive, pay, or put off, or offer to buy, sell, receive, pay, or put off, any 
false or counterfeit coin resembling or apparently intended to resemble 
or pass for any of the King’s current gold or silver coin at or for a lower 
rate or value than the same imports or was apparently intended to import, 
shall, in England and Ireland, be guilty of felony, and in Scotland of a 
high crime and offence, and being convicted thereof shall be liable . . . 
to be kept in penal servitude for life ...(c); and in any indictment for 
any such offence as in this section aforesaid it shall Ite sufficient to allege that 
the party accused did buy, sell, receive, pay, or put off, or did offer to buy, 
sell, receive, pay, or put off the false or counterfeit coin at or for a lower rate or 
value than the same imports or was apparently intended to import, without 
alleging at or for what rate, price, or value the same was bought, sold, 
received, paid, fir put off, or offered to be bought, sold, received, paid, or put
•J ’

(z) Framed from 37 Geo. III. e. 126, h. 4, 
with such alterations in its terms as to 
make it correspond with the rest of this 
Act.

(n) As to solitary confinement, see mile, 
p. 214.

(6) Framed from 37 Geo. III. c. 12*1, s. 4. 
As to other punishments, vide mile, p. 348. 
As to the indictment and proceedings, see 
s. 37, mile, p. 360. Having in custody a 
greater numlivr than five pieces of counter­
feit foreign coin, whether current here or 
not, makes the party liable to punishment 
by proceedings before a justice of the peace, 
under s. 23 of the statute.

(r) As to omitted parts and substituted 
punishments, see mile, p. 348.

(</) Taken from 2 Will. IV. e. 34, s. ti, 
with the additions and substitutions itali­
cised. The words ‘ without lawful autho­
rity,’ See., were introduces! in order to pro­
tect officers and others who are authorised 
to buy or procure falsi- coin in order to 
detect coiners. In the repealed enactment 
there was no qualification. The words 
‘ apparently intended to import ’ arc sub­
stituted for * or was coined, or counterfeited 
for.’ The last part of the section renders 
it unnecessary to allege the sum for which 
the coin was bought. &v., and consequently
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Copper Coin.—By sect. 14, ‘ Whosoever ...(e) shall buy, sell, 

receive, pay, or put off, or offer to buy, sell, receive, pay, or put off any 
false or counterfeit coin resembling or apparently intended to resemble 
or pass for any of the King's current copper coin, at or for a lower rate 
or value than the same imports or ivas apparently intended to import, 
shall, in England and Ireland, be guilty of felony, and in Scotland of a 
high crime and offence, and being convicted thereof shall be liable ... to 
be kept in penal servitude for any term not exceeding seven years . . . ’ (/).

The mere vending of the coin was not considered to come within 8 & 9 
Will. III. c. 26, s. 6 (rep.), unless it were done at a lower value than 
the coin imported ({/). The mode of stating the lower value in indict­
ments under the present enactments is regulated by the latter part of 
sect. 13 of the Act of 1861.

If the names of the persons to whom the money was put off can be 
ascertained, they ought to be laid in the indictment ; but if they cannot 
be ascertained the same rule applies as in stealing the property of persons 
unknown (A).

Sect. IX.—Op the Making, Mending, oh Having in Possession any 
Instruments for Coining.

In It. v. Sutton (2 Str. 1074 ; cas. temp. Hardw. 370), it was said that 
the possession of tools for coining with intent to use them was a mis­
demeanor at common law. But in R. v. Heath (t) this decision was said 
to be untenable.

By 24 & 25 Viet. c. 09, s. 24, ‘ Whosoever, without lawful authority 
or excuse (the proof whereof shall lie on the party accused), shall knowingly 
make or mend, or begin or proceed to make or mend, or buy or sell, or 
have in his custody or possession, any puncheon (/), counter-puncheon, 
matrix, stamp, die, pattern, or mould (A), in or upon which there shall be
whatever the evidence on that point may 
be, there can be no variance between it and 
the allegation in the indictment, and all 
that need be proved is that the coin was 
bought, Ac., at some lower rate or value 
than it imports. Under 2 A 3 Will. IV. 
e. 34, h. 7, it was necessary to aver and

Crovo the sum for which the coin was 
ought, Ac. R. v. Joyce, Carr. Nupp. 184. 
R. r. Hedges, 3 C. A 1». 410.
(e) For the portion of this section which 

relates to counterfeiting copper coin, boo 
mite, p. 350. And for the portion relating 
to coining tools, see post, p. 307.

(/) Taken from part of 2 Will. IV. c. 34, 
s. 12. As to other punishments, see ante, 
p. 348. As to the words in italics, see 
remarks on s. 0. ante, p. 304.

(?) I East, l'.C. 180.
(A) Ibid.
(i) 11810] R A R. 184.
O') It is enough if the puncheon, Ac., will 

impress a resemblance, whether exact or 
not, to the genuine coin such as would 
impose upon the world. R. v. Ridgelay 
11778], 1 Leach, 180. Cf. the cases men­

tioned by Hale (1 P.C. 184), that the 
omitting the inscription on the true seal of 
state would not take the case out of the 
statute. See R. v. Robinson, 2 Rollc Rep. 
•Oi 1 Im«, P.C M

(lc) Mould was aptvilically mentioned in 
one clause of 8 & !) Will. III. c. 21$, s. 1, and 
was held to fall within the words ‘ or other 
tool or instrument hereinbefore mentioned ’ 
used in a later clause. R. r. Is'iinard 
117721. 1 Leach, 90 ; 2 W. Bl. 807 : 1 East, 
P.C. 170. Upon the form of the indict­
ment the question was raised, whether the 
mould which was found in the prisoner’s 
custody, it having only the resemblance of 
a shilling inverted, viz., the convex parts of 
the shilling being concave in the mould, 
and tare versa, the head or profile being 
turned the contrary way of the coin, and 
all the letters of the inscription reversed, 
was not properly an instrument which 
would make and impress the resemblance, 
stamp, Ac., rather than an instrument on 
which the same were made and impressed, 
as laid in this indictment, the statute seem­
ing to distinguish between such as will
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made or impressed, or which will make or impress, or which shall be 
adapted and intended to make or impress, the figure, stamp, or apparent 
resemblance of both or either of the sides of any of the King's current 
gold or silver coin, or of any coin of any foreign prince, state, or country (l), 
or any part or parts (m) of both or either of such sides ; or shall make or 
mend, or begin or proceed to make or mend, or shall buy or sell, or have 
in his custody or possession, any cdger, edging or other tool, collar (n), 
instrument, or engine adapted and intended for the marking of coin round 
the edges with letters, grainings, or other marks or figures apparently 
resembling those on the edges of any such coin as in this section afore­
said. knowing the same to be so adapted and intended as aforesaid ; or 
shall make or mend, or begin or proceed to make or mend, or shall buy 
or sell, or have in his custody or possession, any press for coinage (o), or 
any cutting engine for cutting, by force of a screw or of any other contriv­
ance, round blanks out of gold, silver, or other metal or mixture of metals, 
or any other machine, knowing such press to be a press for coinage, or 
knowing such engine or machine to have been used, or to be intended to 
be used, for or in order to the false making or counterfeiting of any such 
coin as in this section aforesaid, shall, in England and Ireland, be guilty 
of felony, and in Scotland of a high crime and offence, and being convicted 
thereof shall be liable ... to be kept in penal servitude for life . . . ’ (p).

Conveying Tools or Monies out of the Mint without Authority.—Sect. 
25. ‘ Whosoever, without lawful authority or excuse (the proof whereof 
shall lie on the party accused), shall knowingly convey out of any of His 
Majesty's mints any puncheon, counter-puncheon, matrix, stamp, die. 
pattern, mould, edger, edging or other tool, collar, instrument, press, or 
engine used or employed in or about the coining of coin, or any useful part 
of any of the several matters aforesaid, or any coin, bullion, metal, or 
mixture of metals, shall, in England and Ireland, be guilty of felony, and 
in Scotland of a high crime and offence, and being convicted thereof shall 
be liable ... to be kept in penal servitude for life ... * (ç).
urnii and impetus the similitude, Ac., as the 
matrix, die, and mould ; and such on 
which the name in made and impressed, as a 
puncheon, or counter-puncheon, or pattern. 
But a great majority of the judges were 
of opinion that this evidence sufficiently 
maintained the indictment ; Is‘cause the 
stamp of the current coin was certainly 
impressed on the mould in order to form 
the cavities thereof. They agreed, how­
ever, that the indictment would have been 
more accurate had it charged that1 he had 
in his custody a mould that icon Id make 
and im/iress the similitude,’ Ac., and in this 
opinion some, who otherwise doubted, 
acquiesced. In R. r. Macmillan, 1 Cox, 41, 
Maule, J., seems to have ruled that a mould 
must be something with which a coin can 
be made, and to have directed an acquittal 
where a mould having a perfect impression 
of one side of a shilling, had no channel 
through which the metal could run.

(/> These words provide for foreign coin 
not dealt with by 8 & 9 Will. III. c. 20. R. 
r. Bell, I East, P C. 169 ; Post. 430.

(m) These words, which were in 2 A 3 
Will. IV. c. 34, s. 10, were held to apply to 
cases where several moulds were used to 
make one side of a coin. R. v. Richmond, 
I C. A K. 240, Rolfe. B. In R. r. Macmil- 
lan, 1 Cox, 41, Maule, J., held that the 
words ‘ part or parts’ refer to the impression, 
and not to the mould itself.

(») 8 A 9 Will. III. c. 26, applied to 
collars and instruments newly invented 
after its passing. R. v. Moor»*, 1 Mood. 
122.

(o) Presses, Ac., were tools or instru­
ments within 8 A 9 Will. III. c. 26. R. r. 
Bell, Post. 430.

(p) Pramed from 2 A 3 Will. IV. c. 34, 
s. 10, and extended to tools for counter­
feiting foreign coin, and to tools and 
machines other than those specified in the 
former enactment, including tools for cut­
ting blanks out of mixed metals. Por 
other punishments, see ante, p. 348.

(q) Taken from 2 A 3 Will. IV. c. 34. 
». 11. As to other punishments, see ante. 
p. 348.
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Making or having Tools (or Coining Copper.—Sect. 14. ‘. Whoso­

ever, without lawful authority or excuse (the proof whereof shall lie on 
the party accused), shall knowingly make or mend, or begin or proceed 
to make or mend, or buy or sell, or have in his custody or possession, any 
instrument, tool, or engine adapted and intended for the counterfeiting 
any of the King’s current copper coin . . . shall, in England and Ireland, 
be guilty of felony, and in Scotland of a high crime and offeiue, and 
being convicted thereof shall be liable ... to be kept in penal servitude 
for any term not exceeding seven years . . .’ (r).

Lawful Authority or Excuse. -It has been decided upon sect. 24 that 
the word ‘ excuse ’ includes authority, and that it is unnecessary to allege 
or prove any intent. The felony is knowingly to have possession of a 
die, and the guilty knowledge required is that of being in possession of 
the die, contrary to the provisions of the Act of Parliament, that is, 
without lawful authority or excuse. A guilty intention to use the dies is 
not necessary (*).

Where two galvanic batteries were found in the prisoner’s house, with 
white metal and other things plainly indicating that they had been used 
for coining, and it was proved that counterfeit coin is electro-plated 
before it is put in circulation, and that that is generally done by the aid 
of galvanic batteries, it was held that the batteries were machines within 
the meaning of this section (t).

Innocent Agent.—Where a die calculated to make shillings is made 
by an innocent agent, the party procuring him to make such die is the 
principal. The prisoner was indicted under 2 & 3 Will. IV. c. 34, s. 10 
(repealed and replaced by 24 & 25 Viet. c. 99, s. 24), for feloniously 
making a die which would impress the resemblance of the obverse side 
of a shilling. The prisoner applied to a die-sinker to sink four dies for 
counters for two whist clubs, stating that it was their practice to play 
with counters with one side resembling coins. The dies were to be 
obverse in the one case head of Queen Victoria, as in the shilling ; in the 
other the shilling as in coin, with wreath, &c. Reverses the names of 
the clubs. The die-sinker was directed to execute the prisoner’s order. 
The prisoner afterwards desired to have the two obverses finished first, 
and they were so. When they were finished, they formed a die for the 
coining of a shilling. For the prisoner, it was objected that he could 
not be convicted, as he had not himself done anything in the making of 
the die, and that he was not answerable in this form of charge for the 
act of the die-sinker ; that the die-sinker having acted under the instruc­
tions of the Mint, no felony whatever had been committed, and that the 
prisoner should have been indicted for a misdemeanor in inciting the 
die-sinker to commit a felony. But, upon a case reserved, all the judges 
present (except Cresswell) thought the die-sinker an innocent agent, 
and held the conviction good («).

Evidence.—On an indictment for having in possession a die made of 
(f) Taken from part of 2 & 3 Will. IV. Office Protection Act, 1884 (47 & 48 Viet.

c. 34. 8. 12. As to other punishments, see 
ante, p. 348.

(») R. r. Harvey. L R. 1 C. C. R. 284 ; 
40 L. J. M. C. 03. Cf. Dickine r. (Jill ( 1896], 
2 Q.ti. 310, decided on 8. 7 of the Post

c. 76,re-enacted as 8 Edw. VII.c. 48,8. 6(f>).
(/) R. t>. Cover, 9 Cox, 282, The Common 

Serjeant, after consulting Keating, J.
(«) R. v. Bannen [1844], 2 Mood. 309. 

As to innocent agents, vide ante, p. 104.
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iron and steel, a witness who saw the die said it was made of iron ; another 
witness, who had not seen it, said that dies were usually made of steel, 
and that iron dies would not stand. It was held that this evidence 
would support the indictment, for it was immaterial to the offence of 
what the die was made, and proof of a die either of iron or steel, or both, 
would satisfy charge (c).

The degree of resemblance to the real coin which the tools or instru­
ment must be capable of impressing in order to bring the case within 
sect. 21, must be governed by considerations similar to those which 
have been stated with respect to the counterfeit coin itself (w). Whether 
the instrument in question be adapted and intended to impress the figure, 
stamp, resemblance, or similitude of the coin current is a question for 
the jury ; and it is clear, that the offence is not confined to ' an exart 
imitation of the original and proper effigies of the coin ’ (x).

An indictment alleged in one count that a prisoner feloniously had 
in his possession a mould ‘ upon which was impressed the figure and 
apparent resemblance of one of the sides (that is to say) the obverse 
side of the King’s current coin called a shilling,’ and in another count the 
substituted word ‘ reverse ’ for ‘ obverse.’ The moulds when produced 
appeared not to have a complete impression of the obverse and reverse 
sides of a shilling, but only the outside rim, and a slight portion of the 
other parts of the impression ; the entire impressions, however, appeared 
to have been upon them at one time, but part had been obliterated. It 
was held, that if the jury believed that no more than part of the impres­
sion was impressed upon the moulds while the prisoner was in possession 
of them, he ought to be acquitted (//). Hut where an indictment charged 
that the prisoner made a mould, which was intended to impress the 
resemblance of the obverse side of a shilling, it was held sufficient to 
prove that the prisoner made a mould, which would make a part of the 
impression. One count charged the prisoner with making a mould, 
* which said mould was intended to make and impress the figure and 
apparent resemblance ’ of the obverse side, and another the reverse 
side, of a ; the evidence being the same as in the former case ;
it was held, that the term ‘ intended ’ did not mean in a state to make 
an entire impression, and therefore if the prisoner had only begun to 
make, the intention to make the whole might be inferred, though 
only part was actually made, and consequently that the evidence was 
sufficient (z).

An indictment charging that the prisoner had in his possession a 
mould ‘ upon which was made and impressed the figure ’ of one of the 
sides of a coin was held bad for not shewing that the figure was on the 
mould at the time when the prisoner had it in his possession. The words 
' then and there ’ should be introduced before the word ‘ made ’ (a).

(r) R. i. Oxford [1819], R. ft R. 382, and 
MS. Bayley, J. R. r. Rhillip» (ISIS). R. 
& R. 399. In proceeding» under 8 ft 9 
Will. III. c. 29, it was not necessary to 
prove that coin was actually made with the 
instrument. R. r. Ridgelay, 1 East, P.C. 
171

(«<•) Sec 1 East, P.C. 171, and ante, p. 361.

(x) 1 East, P.C. 171.
(y) R. c. Foster, 7 C. ft P. 494, Patteson, 

J.
(:) R. r. Foster, 7 C. ft P. 495, Patteson, 

J.
(n) R. t\ Richmond, 1 C. ft K. 240, 

Rolfe, B.

18
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W. and two other men and two women were indicted for having in 

their possession a mould impressed with one side of a half-crown. W. 
had occupied a house for a month, and the police one night went to the 
house and found the other prisoners there. The men attacked the 
police, whilst the women snatched up something which they threw into 
the fire. The police preserved part of this, which proved to be fragments 
of a plaster of Paris mould of a half-crown, 'parts of which were still wet. 
A quantity of plaster of Paris was found in a cupboard up stairs, with 
several bottles of liquid. In a cupboard down stairs an iron ladle, such 
as might have been used for melting metal, was found ; on the hearth 
in one of the rooms up stairs was found a small portion of white metal 
and some fragments of plaster of Paris moulds. Thirteen days before 
W. had passed a bad half-crown ; but there was no evidence to shew 
that it was made in the mould found in the house. The jury found that 
W. knew that the mould was in the house. It was held that VV. was 
rightly convicted, as the mould was found in the house of which he was 
the master, and that the evidence of the uttering of the half-crown by 
him was rightly admitted to establish the scienter (6).

On an indictment against husband, wife, and boy aged ten years, for 
having in possession a mould on which was impressed the obverse side 
of a shilling, it appeared that the boy was apprehended whilst passing 
a counterfeit half-crown, and on the officer going to the house where 
he said he resided the husband was found in an upper room. In the 
lower room the mould and various coining implements were found, 
and whilst the officer was searching the wife came in, and soon after­
wards broke up a mould used in casting counterfeit shillings ; on her 
counterfeit money was found, but none on her husband. Talfourd, J., 
held that as the husband occupied the room in which the mould was 
found, prima facie he must be presumed to be in possession of what the 
room contained ; but that presumption might be rebutted, and the 
jury must consider all the circumstances, and see whether they satisfied 
them that the trade was carried on there with his sanction. If they 
were satisfied that the husband was in possession of the mould, they 
ought to acquit the wife, as she could not in law be said to have any 
possession separate from her husband ; but if they thought that the 
criminality was on her part alone, and that he was entirely guiltless of 
any participation in her conduct, she might be convicted. If they 
thought she broke the mould to screen him from detection, that would 
not affect the case. Either husband or wife might be convicted on this 
evidence, but not both. As to the boy, it would be going too far to say 
that he was a joint possessor with either of his parents (c).

The counterfeiting of foreign coin was then a felony under 37 Geo. III. 
c. 126, s. 2, repealed and now represented by 24 & 25 Viet. c. 99, s. 18 
ante, p. 352.

Procuring Dies with Intent to Counterfeit Foreign Coin.—An indict­
ment (d) contained one count charging the prisoner with unlawfully causing 
to be made two dies, one of the obverse side, the other of the reverse

(6) R. r. Weeks, L A C. 18. Id) Under 37 Geo. III. c. I2fl (rep.).
(c) R. v. Boo her, 4 Cox, 272.
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side of a silver half-dollar of Peru, with intent feloniously to make counter­
feit Peruvian half-dollars, another count charging him with attempting 
feloniously to coin by making the dies, with intent to use them in coining 
such counterfeit coins. From the evidence it appeared that the prisoner, 
without any authority or licence so to do, caused to be made by one 
Jackson, a die-sinker (who, though he executed the order, gave notice 
to the police, and committed no offence against the law), the necessary 
dies for making a counterfeit dollar of Peru. The dies, though suitable 
and necessary for making such counterfeit coin, could not alone produce 
it ; a press, copper blanks, galvanic battery, and a preparation of silver 
being also necessary for that purpose. The prisoner had procured 
galvanic batteries, and had been in negotiation for the purchase of a 
press and copper blanks for the aforesaid purpose ; but he had not 
actually procured either press, blanks, or preparation of silver. There 
was no doubt that the prisoner intended to use the whole apparatus 
when procured in making counterfeit Peruvian dollars, and the only 
doubt was whether he intended to coin in Peru only, or in this country 
also ; and it was contended that, if he only intended to make the coin 
in Peru, no offence had been committed ; and even if he did intend to 
coin in this country, that intention, though coupled with the act of causing 
the dies to be made in pursuance of such intention, fell short of an attempt 
to commit a felony. The jury found that the intention of the prisoner 
was to cause to be made and procure the dies and other apparatus in 
order therewith to coin counterfeit Peruvian half-dollars, and to make a 
few only of the counterfeit coin in England by way of trying whether 
the apparatus would answer before sending it out to Peru, to be there 
used in making the counterfeit coin, and convicted the prisoner ; and 
upon a case reserved, it was held that the conviction was right. 
Jervis, C.J., said : ' This is not an indictment for an attempt to commit 
statutable offence ; as was the case in R. v. Williams (c), where the charge 
was an attempt to administer poison. Here there is no direct attempt 
to coin, but the indictment is founded on a criminal intent coupled with 
an act immediately connected with the offence. . . . Nobody can doubt 
that the prisoner was in possession of machinery necessarily connected 
with the offence, for the express purpose of committing it, and which 
was obtained, and could be obtained, for no other purpose.’ And Wight 
man, J., said : ' No doubt the act was done with intent to commit a felony, 
and was sufficient to support such an indictment as the present. It is 
an act immediately connected with the offence, and the prisoner could 
have no other object than to commit the offence ’ (/).

(f) I Den. SO: i ('. & K. 08».
(/) It. r. Roberts, Dears. .r»31f, .lervia, 

C.J., Parke, B., Wight-nan, Cromwell, and 
Wilkes, JJ. The Court went to have been 
clear that making a few specimens to ascer­
tain whether they would answer the pur­

pose would have been a felony within the 
statute; and that even making a few 
specimens to put in a cabinet would also he 
within the statute. And see It. t>. Harvey, 
L R. If. C. It. 284, unir, p. 367.
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CANADIAN NOTES.

OP AND RELATING TO COIN.

Sec. 1—Definition and General Provisions.

Definition.—Code secs. 546, 547.
Completion of offence.—Code sec. 548.
Knowledge and Intent.—Code sec. 549.
In the case of persons who have passed counterfeit money or bills, 

when it is necessary to establish a guilty knowledge on the part of the 
prisoner, the prosecutor is allowed to give evidence of the prisoner 
having passed other counterfeit money or bills at about the same 
time, or that he had many such in his possession, which circum­
stances tend strongly to shew that he was not acting innocently and 
had not taken the money casually, but that he was employed in 
fraudulently putting it off. R. v. Brown (1861), 21 U.C.Q.B. 330, 
per Robinson, C.J.

Possession. Meaning of.—Code sec. 5.

See. 2.—Punishment.
Code sec. 552.

Punishment for Second Offence.—Code sec. 568.
Secs. 851 and 963 as to the procedure where a previous convic­

tion is charged seems to imply that the second offence must have 
been committed subsequently to the first conviction.

As to certificates of previous convictions. See Code sec. 982.
A conviction for an offence charged as a second offence, which 

second offence was committed prior to the date of the conviction of 
the first offence was bad at common law. Ex parte Miller, 2 Pugs. 
485; Ex parte McCoy, 7 Can. Cr. Cas. 487.

Evidence on Trial.—Code sec. 980.

Sec. 3.—Counterfeiting Coin.
Definition.—Code sec. 2(8).
Importing.—Code sec. 554.
Seizure and Forfeiture by Justices.—Code sec. 623.
Knowledge.—Code sec. 624.
Recovery of Penalty.—Code sec. 625.
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Seizure and Forfeiture by Customs Officers.—Code nee. 626.
Counterfeiting.—Code see. 562.

Sec. 4.—Impairing and Defacing Current Coin.
Clipping Gold and Silver Coin.—Code sec. 558.
Unlawful Possession of Clipjnngs.—Code sec. 560.
Defacing Current Coin.—Code sec. 559.
No proceeding or prosecution for the offence of uttering any coin 

defaced by having stamped thereon any names or words, shall he taken 
without the consent of the Attorney-General. Code see. 598.

Sec. 5.—Of Importation of Counterfeit Gold and Silver Coin.
Gold or Silver Coin.—Code sec. 563.
On a charge of having counterfeit coins in possession, proof that 

the accused also had in his possession “trade dollars” which, al­
though genuine, were not worth their stamped value, is not admis­
sible as shewing intent to put off the counterfeit coin. K. v. Ben ham, 
4 Can. Cr. Cas. 63.

Copper Coin.—Code sec. 554.

Sec. 6.—Exporting Counterfeit Current Coin.
Exporting.—Code sec. 555.

Sec. 7.—Of Uttering, Tendering, etc.
Possessing with Intent to Utter.—Code sec. 561.
Where an indictment for having possession of counterfeit coin 

with intent to utter same was, on demurrer, held bad for not alleg­
ing that the counterfeit coin “resembled some gold or silver coin then 
actually current,” the order made was that the indictment lie quashed, 
so that another indictment might he preferred, not that the defendants 
be discharged. R. v. Tierney, 29 U.C.Q.B. 181.

Uttering Counterfeit Coin.—Code see. 564.
Uttering Light Coin.—Code sec. 565.
Uttering Defaced Coin.—Code sec. 566.
Uttering Uncurrent Coin.—Code sec. 567.

Sec. 8.—Of Buying, Selling, etc.
Gold or Silver Coin.—Code sec. 553.
Advertising Counterfeit Money.—Code sec. 569.
Evidence of Fraudulent Scheme.—Code sec. 981.
This section covers not only the ease of counterfeit money, i.e., 

false tokens purporting to lie bank notes, etc., but false tokens pur­
porting to lie counterfeit tokens.

The words “what purports to lie” in sec. 569 (formerly 51 Viet. 
(Can.), eh. 40) import what appears on the faee of the instrument;
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and therefore what waa said to the prisoner, or what he thought or 
believed, would not be of any moment. Per Rose, J.’, R. v. Attwood 
(1891), 20 Ont. R. 574, 578.

When a person exhibits to another bank notes representing them as 
counterfeit, when in fact they are not so, the offer to purchase such 
notes cannot be an offence under the Act, as the prisoner was offering 
to purchase that which the party had to sell, which were not counter­
feit tokens of value. Per MacMahon, J., R. v. Attwood (1891), 20 
ont. R. 574. ML

In the last named case, the defendant was prosecuted for offering 
to purchase bank notes which wrere shewn to him as counterfeit, but 
were in fact genuine bank notes unsigned.

Doubt was also expressed in the Attwood Case as to whether the 
section applies to coimterfeit tokens not in esse, MacMahon, J., saying 
that it may be that the clause of the statute would require to be 
amended in order to reach a person offering to purchase such.

A paper which is a spurious imitation of a government treasury 
note is a counterfeit, or what purports to be a counterfeit, token 
of value although there is no original of its description. R. v. Corey 
(1895), 1 Can. Cr. Cas. 161 (N.B.).

As to evidence of admissions made by the accused, see note to 
sec. 685.

Although the taking possession of or using a counterfeit token of 
value is an offence under sec. 569(d), if such counterfeit be also a 
forged bank note the prosecution may be under Code sec. 550 for the 
offence of having a forged bank note in possession knowing it to be 
forged. R. v. Tutty (1905), 9 Can. Cr. Cas. 544, 38 N.S.R. 136.

Sec. 9.—Of the Making, etc.
Making or Possessing Implements for Counterfeiting.—Code sec. 

556.
Search Warrant.—Code secs. 629 and 632(2).

Sec. 10.—Supplementary.
Hank Notes.—Code sec. 550.
Meaning of **Possession or Custody.”—Code sec. 5.
Bank or Government Securities.—Code sec. 551.
Conveying Tools from Mint into Canada.—Code sec. 557.
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CHAPTER THE THIRD.

OFFENCES AOAINST THE REVENUE LAWS

A.—Customs.

Conspiracy to defraud the Crown of customs duties is a misdemeanor 
indictable at common law (a).

There has been much legislation passed from time to time in order 
to prevent smuggling (6) and other acts tending to defeat the due collec­
tion of certain duties, which gave to revenue officers extraordinary powers 
and protections, and punished persons endeavouring to resist or evade 
the Customs law (r).

The earlier Acts have been superseded and their substance re-enacted 
in the Customs Consolidation Act, I87(i (39 & 40 Viet. c. 36). That 
Act contains much relating to the forfeiture of vessels engaged in illegal 
traffic, and of uncustomed goods, which does not come within the scope of 
this treatise. But it is necessary to notice the enactments relating to 
the right to seize vessels suspected of being employed for smuggling 
and to search for and seize uncustomed goods, and also the indictable 
offences created by the statute. The Act applies to the United 
Kingdom, to the Isle of Man (sect. 277), and to the Channel Islands 
(wet. 989).

By sect. 151, ‘ The Customs Acts shall extend to and be of full force 
and effect in the several British possessions abroad, except where other­
wise expressly provided for by the said Acts, or limited by express 
reference to the United Kingdom or the Channel Islands, and except 
also as to any such possessions as shall by local Act or ordinance have 
provided, or may hereafter, with the sanction and approbation of His 
Majesty, make entire provision for the management and regulation of 
the customs of any such possession, or make in like manner express pro 
visions in lieu or variation of any of the clauses of the said Act (sic), 
for the purposes of such possession’(d).

False Declarations. —By sect. 168, ‘ If any person shall in any matter 
relating to the Customs or under the control or management of the

(«) K. r. Thompson, Hi Q.H. 8.12.
(b) i.e., bringing on shore or carrying 

from tin* shore goods, wares, or merchandise 
on which duty has not Im-cii paid, or the 
importation or exportation whereof is pro­
hibited (vide post. p. U74). See I Hawk, 
e. 48, h. I ; 4 HI. Com. 185 ; Hac. A hr. 
• Smuggling.’

(<") This legislation was cumulative upon, 
or alternative to, the com mon law remedies 
by indictment. See the precedents of

indictments for misdemeanors, in assaull 
ing and obstructing officers of excise and 
customs, aiding in the due execution of 
their office*. 4 Wentw. 38fi el aeq. 2 ('hit. 
Cr. L. 127 el sty. And nee R. t\ Brady, 
I H. & I1. 187, where it was admit till that 
the offence charged was indictable at com­
mon law.

(d) Ijiws. by-laws, and usages, Ac., of a 
British possession contrary to the Acts, arc 
declared void (s. 161).
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Commissioners of Custom», make ami subscribe, or cause to be made and 
subscribed, any false declaration, or make or sign any declaration certifi 
rate or other instrument required to be verified by signature only, the same 
being false in any particular, or if any person shall make or sign any 
declaration made for the consideration of the Commissioners of Customs 
on any application presented to them, the &ame being untrue in any 
particular, or if any person required by this or any other Act relating 
to the Customs to answer questions put to him by the officers of Customs 
shall not truly answer such questions, or if any person shall counterfeit 
falsify or wilfully use when counterfeited or falsified, any document 
required by this or any Act relating to the Customs or by or under 
the directions of the Commissioners of Customs, or any instrument used 
in the transaction of any business or matter relating to the Customs, 
or shall alter any document or instrument after the same has been 
officially issued, or counterfeit the seal signature initials or other mark 
of or used by any officer of the Customs for the verification of any such 
document or instrument, or for the security of goods, or any other purpose 
in the conduct of business relating to the Customs or under the control 
or management of the Commissioners of Customs or their officers, every 
person so offending shall for every such offence forfeit the penalty of one 
hundred pounds ’ (e).

Smuggling.--By sect. 179, ‘If any ship or boat shall be found or 
discovered to have been within any port bay harbour river or creek 
of the United Kingdom or the Channel Islands, or within three leagues of 
the coast thereof if belonging wholly or in part to British subjects, or 
having half the |>er»onson board subjects of His Majesty, or within one 
league if not British, have false bulk heads false bows double sides or 
botte m, or any secret or disguised place adapted for concealing goods, or 
any hole tube pipe or device adapted for running goods, or having on 
board or in any manner attached thereto, or having had on board or in any 
manner attached thereto, or conveying or having conveyed in any manner 
any spirits tobacco snuff or packages of any size and character in 
which they are prohibited to be imported into the United Kingdom or 
the Channel Islands, or any spirits or tobacco or snuff inqforted contrary 
to the Customs Acts, or any tobacco stalks ; tobacco stalk flour, or snuff 
work, or which (tic) shall be found or discovered to have been within three 
leagues of any part of the coast of the United Kingdom from which any 
part of the lading of such ship or boat shall be or have been thrown 
overboard, or on board which any goods shall be or have been staved or 
destroyed to prevent seizure,' the ship, boat, spirits, Ac., shall be for 
feited (/), and ‘ every person who shall be found or discovered to have 
been on board any ship or boat liable to forfeiture as aforesaid, within 
three leagues of the coast if a British subject, and within one league if a 
foreigner (</), or on Ixtard any vessel in 11 is Majesty’s service, or on board

(• ) As to recovery of penult it*, *ee 42 & 
43 Viet. c. 21. h. 11, fnutt, p. 383.

(/ ) By 63 à 64 Viet. c. 60, *. 1, *hip*or 
boat* of 260 ton* burden and upward* are 
excepted from forfeiture, and by mm. 2, 3, 
prox isinn* an* made for dealing with larger 
veseele by tilling a rewpon*ih|e officer of the

veMacI, or in m-riou* ease* of cmidenminiz 
the vcmmoI in a Mini not exeeeding £600. 
The *hlp may In- detained till the line* are 
paid or *eeurod.

(y) See Territorial Water* Jurisdiction 
Act, 1878, ante, p. 41.
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any foreign post office packet employed in carrying mails between any 
foreign country and the United Kingdom having on board any spirits or 
tobacco in such packages as aforesaid or any tobacco stalks, tobacco 
stalk flour or snuff work, shall forfeit a sum not exceeding £100 ; and 
every such person may be detained and taken before any justice, to be 
dealt with as hereinafter directed : Provided, that no person shall be 
detained whilst actually on board any vessel in the service of a foreign 
state or country ’ (//). ‘ And provided also that no person shall be liable 
to conviction under this section unless there shall be reasonable cause 
to believe that such person was concerned in or privy to the illegal act 
or thing proved to have been committed ’ (*).

Sect. 180 provides for the forfeiture of any ships or boats belonging 
wholly or in part to llis Majesty’s subjects or having half the persons 
on board llis Majesty’s subjects if they do not bring to on signal by a 
vessel or boat in His Majesty’s service or in the service of the revenue 
and on chase throw overboard stave or destroy any part of the lading 
to prevent seizure. All persons escaping from such ship or boat during 
chase are to be deemed subjects of His Majesty unless the contrary is 
proved.

Search and Seizure of Smuggling Vessels, Ac.— By sect. 181, ‘If any 
ship or boat liable to seizure or examination under the Customs Acts 
shall not bring to when required so to do, the master of such ship or boat 
shall forfeit the sum of £20 ; and on being chased by any vessel or boat in 
llis Majesty's navy having the proper pendant and ensign of His Majesty’s 
ships hoisted, or by any vessel or boat duly employed for the prevention 
of smuggling, having a proper pendant and ensign hoisted, it shall bo 
lawful for the captain, master (see sect. 284), or other person having the 
charge or command of such vessel or boat in His Majesty’s navy, or 
employed as aforesaid (first causing a gun to be fired as a signal), to fire 
at or into such ship or boat, and such captain, master, or other person 
acting in his aid or by his direction shall be and is hereby indemnified and 
discharged from any indictment penalty action or other proceeding for 
so doing.’

By sect. 182, ' Any officer of Customs or other person duly employed 
for the prevention of smuggling inav go on board any ship or boat which 
shall be within the limits of any port of the United Kingdom or the 
Channel Islands, and rummage and search the cabin and all other parts 
of such ship or boat for prohibited or uncustomed goods, and remain 
on board such ship or boat so long as she shall continue within the limits 
of such port.’

By sect. 12 of the Customs, Ac., Act, 1881 (44 A 45 Viet. c. 12) (/), ' Any 
officer of Customs or other persons duly employed in the prevention of 
smuggling may search any person on board any ship or boat within the 
limits of any port in the United Kingdom or the Channel Islands, or 
any person who shall have landed from any ship or boat, provided such 
officer or other person duly employed as aforesaid shall have good reason

(A) See The Mail Ships Acts, 1801 (54 & c. 7, s. 1.
50 Viet. e. 31), and 1902 (t Kdw. VII. c. 30). (» Substituted by 44 & 45 Viet. c. 12.

(•) Proviso added by 50 Viet. sens. 2. s. 13, for s. 184 of the Act of 187».
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to suppose that such person is carrying or has any uncustomed or 
prohibited goods about his person.

A pel son shall be guilty of an offence—
1. If he staves breaks or destroys any goods to prevent the seizure 

thereof by an officer of (’ustoms or other person authorised to 
seize the same.

ÎÎ. If he rescues or staves breaks or destroys to prevent the securing 
thereof any goods seized by an officer of Customs or any other 
person authorised to seize the same.

3. If he rescues any person apprehended for any offence punishable
by fine or imprisonment under the Customs Acts.

4. If he prevents the apprehension of any such person.
5. If he assaults or obstructs anv officer of Customs or any officer

of the army, navy, marines, coastguard, or other person duly 
employed for the prevention of smuggling, going or returning 
from on board any ship within the limits of any port in the 
United Kingdom or the Channel Islands, or in searching such a 
ship or boat, or in searching a person who has landed from any 
such ship or boat, or in seizing any goods liable to forfeiture 
under the Customs Acts, or otherwise acting in the execution 
of his duty.

(>. If he attempts or endeavours to commit, or aids, abets, or assists 
in the commission of any of the offences mentioned in this section. 

And a person so offending, shall, for each offence, forfeit a penalty not 
exceeding WOO (I), and he may either be detained or proceeded against 
by information and summons.

By sect. 185 of the Act of 1870, ‘ Before any person shall be searched 
he may require to be taken with all reasonable despatch before a justice, 
or before the collector or other superior officer of Customs, who shall, 
if he see no reasonable cause for search, discharge such |w*rson, but if 
otherwise, direct that he be searched, and if a female she shall not be 
searched by any other than a female ; but if any officer shall without 
reasonable ground cause any person to be searched, such officer shall 
forfeit and pay a sum not exceeding ten pounds. If any passenger or 
other |>erson on board any such ship or boat, or who may have landed 
from any such ship or boat, shall, u|>on being questioned bv any officer 
of ( 'ustoms or other jierson duly employed for the prevention of smuggling 
whether he has any foreign goods upon his person or in his possession or 
in his baggage, deny the same, and anv such goods shall after such denial 
be discovered to be or to have been upon his person or in his possession 
or in his baggage, such goods shall be forfeited, and such person shall 
forfeit one hundred or treble the value of such goods, at the
election of the Commissioners of Customs.’

Prohibited and Restricted Goods. - Sec. 18b. * Kvery person who shall 
import or bring, or be concerned in inqtorting or bringing into the 
United Kingdom any prohibited goods or any goods the importation 
of which is restricted (/), contrary to such prohibition or restriction.

(1) HvvovfreMv under 42 4 43 Viol, enumerated in **. 42 45 of I In- Art of 187*1- 
r. 21. *. 11, piml, p. 383. Thv following addition* have Ih-vii made to

If) 1‘mhiliitcd and rwfrieted good* an- thv text : 'Imitation coin,’ 52 A 53 Viet.

12
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whether the (tame he unshipped or not ; or shall unship or assist or he 
otherwise concerned in the unshipping of any goods which are prohibited, 
or of any goods which are restricted and im|H>rted contrary to such 
restriction, or of any goods liable to duty, the duties for which have not 
been paid or secured ; or shall deliver, remove or withdraw from anv 
ship, quay, wharf, or other place previous to the examination thereof 
by the proper officer of Customs, unless under the care or authority of 
such officer, any goods imported into the United Kingdom or anv goods 
entered to be warehoused after the landing thereof, so that no sufficient 
account is taken thereof by the proper officer, or so that the same are not 
duly warehoused ; or shall carry into the warehouse any goods entered 
to be warehoused or to be rewarehoused, except with the authority or under 
the care of the proper officer of the Customs, and in such manner, by such 
persons, within such time, and by such roads or wavs as such officer shall 
direct ; or shall assist or be otherwise concerned in the illegal removal 
or withdrawal of any goods from any warehouse (sect. 284) or place of 
security in which they shall have been deposited ; or shall knowingly 
harbour, keep, or conceai, or knowingly permit or suffer, or cause or 
procure to be harboured, kept, or concealed, any prohibited, restricted, 
or uncustomed goods, or any goods which shall have been illegally re­
moved without payment of duty from any warehouse or place of security 
in which they may have been deposited ; or shall knowingly acquire 
possession of any such goods ; or shall be in any wav knowingly con­
cerned in carrying, removing, de|>ositing, concealing, or in any manner 
dealing with any such goods with intent to defraud His Majesty of any 
duties due thereon, or to evade any prohibition or restriction of or ap­
plication to such goods ; or shall be in any wav knowingly concerned in 
any fraudulent evasion or attempt at evasion of any duties of Customs, 
or of the laws and restrictions of the Customs relating to the ini|H>rtation, 
unshipping, landing, and delivery of goods, or otherwise contrary to 
the Customs Acts ; shall for each such offence forfeit either treble the 
value of the goods, including the duty payable thereon, or one hundred 
pounds, at the election of the Commissioners of Customs ; and the offender 
may either be detained or proceeded against by summons ’ (hi).

Assembling for Smuggling, and Use of Offensive Weapons. -By the 
Customs Act, 1879 (42 & 43 Viet. c. 21), s. 10 (w), * All persons to the 
number of three or more who shall assemble for the purpose of unshipping, 
landing, running, carrying, concealing,or having so assembled shall unship, 
land, run, carry, convey, or conceal any spirits, tobacco, or any prohibited, 
restricted, or uncustomed goods, shall each forfeit a penalty not exceeding 
£600 nor less than £100.’

By sect. 189 of the Act of 1870, * every person who shall bv any means

c, 42, m. 2 ; ‘ certain foreign coin,' 49 & ft) 
Viet. c. 41. ». 2 ; 42 A 43 Viet. e. 21. ». A. 
And we ft) A Al Viet. c. 7H ; 69 A «0 Viet, 
v. 28. »». 4. A. « ; NI A «il Viet. e. 61, ». I ; 
«II A «2 Viet. e. 48. ». I ; 3 Kriw. VII. e. 21. 
-1,1. Nv. VII , N, - : Mm VII
e. 21, ». 6: 8 Edw. VII. e. 42, ». 6.

(m) The penaltie» of this wet ion are by 
». 0 of the Revenue Aet, 1889 (62 A 63

Viet. e. 42), extended to the separation of 
dutiable good» from other matter, where 
the dutiable good» have been taken to a 
warehouse »» unlit for consumption, by 
reason of their lieing mixed with any other

(*) Nulwt it tiled by 42 A 43 Viet. c. 21. 
». 14 and eehrd. for ». 188 of the Aet of 1878.
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procure or hire or shall depute or authorise any other person to procure 
or hire, any person or persons to assemble for the purpose of being con­
cerned in the landing or unshipping or carrying conveying or concealing 
any goods which are prohibited to be imported, or the duties for which 
have not been paid or secured, shall be imprisoned for any term not 
exceeding twelve months ; and if any person engaged in the commission 
of any of the above offences be armed with firearms or other offensive 
weapons, or whether so armed or not be disguised in any way, or being 
so armed or disguised, shall be found with any goods liable to forfeiture 
under the Customs Acts, within five miles of the seacoast or of anv tidal 
river, shall be imprisoned with or without hard labour for any term not 
exceeding three years ’ (n).

Assembling. In a case under 19 Geo. II. c. 34 (rep.), it was held 
that the assembling must be deliberate, and for the purpose of committing 
the offence described in the statute. So that where a set of drunken men 
came from an alehouse, and hastily set themselves to carry away some 
Geneva which had been seized by the excise officers, it was thought very 
questionable whether the object which the Legislature had in view could 
be extended to such a case; and the Court said, that the words of the 
statute manifestly alluded to the circumstance of great multitudes 
of persons coming down upon the beach of the sea for the purpose of 
escorting uncustomed goods to the places designed for their reception Ip).

Offensive Weapons. The term ‘ weapon ’ would seem to include 
any instrument of metal or wood, or any club, stone, or other thing 
which is had for the purpose of effecting an injury on the person, according 
to the doctrine of the Homan law, Teli appellations et ferra m, et fust is, 
et lapis, et denigue omne quod noccndi cau«a Itabiur, signifieatur (q).

It was held that to bring offenders within the penalties of 19 Geo. II. 
c. 31 (rep.), for offences committed by persons, to the number of three or 
more, armed with firearms, or other offensive weapons, it was necessary 
that the offenders should Ire armed with offensive, (r) weapons. It seems 
to have been held that a person catching up a hatchet accidentally, during 
the hum’ and heat of an affray, was not armed with an offensive weapon

(«) The* intention of these two sections 
prolwbly is that three or more persons 
assembling are to be liable to a penalty, 
ami persona procuring them to assemble 
are to l>e liable to twelve months' imprison­
ment ; but if |N-rsons assemble armed, or 
procure others to assemble arniiil. they are 
to lie liable to three years’ imprisonment. 
The sections are ilifheult to construe. See 
Stephen's Digest (tlth oil.), art. Ml. The 
term of three years iloe* not seem to have 
been altered by M & .V» Viet. c. tiff, s. I, 
anlr, p. 212. In R. v. Dean, 12 M. & W. 
3il. two persona were separately convicted 
of unshipping goods against 3 ft 4 Will. IV. 
c. A3, s. 44, by which ' firry person con­
cerned in the unshipping of goods, the 
duties of which have not been paid, was 
liable to forfeit either the treble value 
thereof, or to a penalty of £100, and it was 
held that each was liable to the penalties

imposed by the clause. Alderson, B., said 
(p. 44) s * We must look at the statute to see 
whether it was intended that firry person 
offending should be punished, or merely 
that every offence should lie punished. 
The question is whether an offence that is 
committed by several persons is to be 
visited by a penalty.'

(p) R. i*. Hutchinson. I Leach, 343. 
The Court offered the Attomey-tieneral a 
special verdict upon this case : but he 
declined to take it. and the prisoners were 
acquitted. This construction of the statute 
as to the aaaembling being drlibrrnlr, and 
for the purpose of committing the offence, 
is stated to have l>een adopted by Willea, 
J.. and Hot ham. It., in R. ». Spice, and by 
Heath. in R. v. tiray (both in 1786). 
I I .each, 343, note (a).

(y) Heineee. Antiq. Tit. I, s. 0.
(r) R. r. Hutchinson, 1 Ix-ach, 342.
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within the meaning of that Act (s) ; and that large sticks about three 
feet long, with large knobs at the end, with several prongs, the natural 
growth of the stick, arising out of them, were not offensive weapons ; and 
that, from the preamble of that Act, the weapons must be such as the 
law calls dangerous (t). But in a subsequent case, the Court said, that 
although it was difficult to say what should or should not be called an 
offensive weapon, it would be going a great deal too far to say that nothing 
but guns, pistols, daggers, and instruments of war, should be so considered ; 
and that bludgeons properly so called, clubs, and anything that was not in 
common use for any other purpose but a weapon, were clearly offensive 
weapons within the meaning of the Legislature (u). Upon 9 Geo. II. c. 35, 
8.10 (rep.), where the same words, ‘ armed with firearms, or other offensive 
arms or weapons,’ occurred, it was held that a person armed only with a 
common whip was not within the meaning of the Act ; though lie aided 
and assisted other persons who were armed with firearms and weapons 
which were clearly offensive (p). But the correct rule seems to be that 
laid down by Lord Mansfield in a case under 19 Geo. II. c. 34 (rep.), viz., 
that where a person was assembled together with others who were armed, 
and was active, it was not necessary that such individual should be 
armed (»/•).

Where a number of persons were assembled for the purpose of landing 
smuggled goods, and they were, as is usual on such occasions, divided into 
two different parties, one called the company, who had bats in theil 
hands for the purpose of carrying tubs of spirits (which bats were hop- 
poles about seven feet in length), and the other, called the protecting 
party, who were armed with muskets ; and the prisoner was one of the 
company, and carried a bat, but he did not strike any one with it, but 
some of the men with bats struck some of the preventive men ; as the 
bats might be used for offensive purposes, it was left to the jury to say 
whether the bats were offensive weapons or not (x).

Upon 7 Geo. II. c. 21 (rep.), by which anv person who should, with an 
offensive weapon or instrument, assault with intent to rob, was made 
guilty of felony, it was decided that the words, ‘ offensive weapon or 
instrument,* would apply to a stick, though not of extraordinary size, and 
though it might in general have been used as a walking-stick. An indict­
ment was for assaulting with an offensive weapon, viz., a stick, with 
intent to rob ; and it appeared that the stick was like a common walking- 
stick, about a yard long, and not very thick, but that the prisoner, when 
he came up to the prosecutor, struck him violently on the head with it, so 
as to cut his head and make it bleed ; and two of the prisoner’s comrades 
afterwards came up and beat the prosecutor on the head with similar 
sticks. Ilolroyd, J., told the jury, that as the prisoner had used the 
stick as a weapon of offence, he thought it ought to be considered as an 
offensive weapon ; and the jury having convicted the prisoner, the judges

(«) It. v. Hose. 1 Leach, 342, note (a).
(0 R. v. I nee, 1 Leach, 342, note (a).
(u) R. r. Coean, 1 Ix-ach, 342, 343, note 

(«)• It was contended, upon the authority 
of R. r. Ince, that very large club elicits, 
such ns people ride with, to defend them- 
selves, arc not offensive weapons.

(v) R. v. Fletcher, 1 Leach, 23.
(ip) R. v. Franklin, 1 Leach, 255 ; Cald. 

244. Sec R. e. Smith, R. & R. 308, /*>»(, 
Vol. ii. p. 1341.

(z) R. r. Noakcs, 5 C. & I’. 320, Little- 
dale, J., Aldcrson, J., Rolland, R,
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agreed withHolroyd, J., and held the conviction right (#/). And in a case 
on the Night Poaching Act, 1828 (9 Geo. IV. e. 69), 8. 9, it was held to be a 
question for the jury whether the prisoner had taken out a stick, large 
enough to be called a bludgeon, which he, being lame, was in the habit of 
using as a crutch, with intent to use it as an offensive weapon, or merely 
for the purpose to which he usually applied it (z). From a case upon 
the same repealed statute (7 Geo. II. c. 21), where the indictment was for 
assaulting with a certain offensive weapon called a wooden staff, and the 
evidence proved a violent blow with a great stone, as it was held that the 
conviction of the prisoner was proper, it appears to follow that both a 
wooden staff and a great stone were considered as offensive weapons 
within the meaning of that statute (a).

Signalling in Aid of Smugglers. By sect. 190 of the Act of 1876, * No 
person shall, after sunset or before sunrise, between the twenty-first 
day of September and the first day of April, or after the hour of eight 
in the evening and before the hour of six in the morning at anv other 
time of the year, make, aid. or assist in making any signal in or on board 
or from any ship or boat, or on or from any part of the coast or shore of the 
United Kingdom, or within six miles of any part of such coast or shore, 
for the purpose of giving notice to any person on hoard any smuggling 
ship or boat, whether any person so on board of such ship or boat be or 
not within distance to notice any such signal ; and if any person, contrary 
to the Customs Acts, shall make or cause to be made, or aid or assist in 
making, anv such signal, he shall be guilty of a misdemeanor, and may be 
stopped arrested detained and conveyed before any justice, who, if he 
see cause, shall commit the offender to the next county gaol, there to 
remain until delivered by due course of law ; and it shall not be necessary 
to prove on any indictment or information in such case that anv ship or 
boat was actually on the coast ; and the offender, being duly convicted, 
shall, by order of the Court before whom he shall be convicted, either 
forfeit the penalty of one hundred pounds, or, at the discretion of such 
Court, be committed to a gaol or house of correction, there to be kept to 
hard labour for any term not exceeding one year ’ (h).

(//) It. v. JoluiHon [1822], It. & It. 41)2.
( i l!. >■. palmer* l M. & Rob, 70* Taun­

ton, .1. Vide pout, V<i|. ii. |>. 1342.
(a) It. v. Nherwin [1785], I Kust, I*. ('. 

421. Tin* ground upon which the judges 
held in this case, that the evidence wax 
xuflicient to maintain the charge in the in­
dictment, and the weapon proved, produce 
the name ho it of mixehief, viz., hy IiIowh 
and bruises; and that the description 
would have lieen xufticient in an indict­
ment for murder.

(//) In It. r. Brown. M. & M. I S3, where 
an indictment upon •) (!eo. IV. c. 108, x. 52 
(rep.), which was similar to ». I MO of the 
Act of 1870, Htated that the defendant» 
between xunxet on March 8 and xunrixe on 
March M, that i« to xay, on the morning of 
the »aiil March M, about three o'clock, did 
make certain light», Ac. It wax proved 
that the light» were made on the morning 
of March !). and it wax ohjeeU-d that the

indictment did not xtate the offence to have 
Ih*cii committed between Sept. 21 and 
April I, and that the allegation that the 
offence wax committed on Starch M waa not 
xufficicnt, becauxe the pro»ecutor wax not 
bound to the day laid, but might prove the 
offence to have taken place on any other 
day; that the time wax of the eHxcncu of 
the offence, and therefore it ought to have 
formed a distinct and xubxtantive aver­
ment in the word» of the Act ; but it wax 
held that the day hax ing been proved ax 
laid, the objection could only properly be 
made in arrext of judgment, and even then 
it wax no valid objection ; for judicial 
notice niuxt la* taken that the day averred 
in the indictment ix, in fact, within the 
period mentioned in the xtatute, and there­
fore the indictment wax gotxl. Littlcdalc, 
J., after conxulting (laxelee, J„ and xec K. 
i\ Martin, mile, p. 357.
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By sect. 191, ‘ If any person be charged with having made or caused 
to be made, or for aiding or assisting in making, any such signal as afore­
said, the burden of proof that such signal so charged as having been 
made with intent and for the purpose of giving such notice as aforesaid 
was not made with such intent and for such purpose shall be upon the 
defendant against whom such charge is made.’

By sect. 192, ‘ Any person whatsoever may prevent any signal being 
made as aforesaid, and may go upon any lands for that purpose, without 
being liable to any indictment suit or action for the same.’

Shooting at Preventive Vessels. By sect. 193, ‘ If any person shall 
maliciously shoot at any vessel or boat belonging to His Majesty’s navy, 
or in the service of the revenue, or shall maliciously shoot at, maim, or 
wound any officer of the army navy marines or coastguard, being duly 
employed in the prevention of smuggling and on full pay, or any officer 
of customs or excise, or any person acting in his aid or assistance, or 
duly employed for the prevention of smuggling, in the execution of his 
office or duty, every person so offending, and every person aiding abetting 
or assisting therein, shall, upon conviction, be adjudged guilty of felony, 
and shall be liable, at the discretion of the Court, to penal servitude for 
any term not less than five '’ears (r), or to be imprisoned for any term 
not exceeding three years ’ (d).

Upon the similar section in 52 Geo. III. c. 113, s. 11 (rep.) (e), it was 
held that where a custom-house vessel had chased a smuggler and fired 
into her without hoisting the pendant and ensign then required (by 5(> 
Geo. 111. c. 104, s. 8), the returning such fire was not malicious. The 
indictment was for shooting at a vessel in the service of the customs on 
the high seas within one hundred leagues of the coast of Great Britain ; 
and also for maliciously shooting at an officer of the customs, &c. The 
revenue vessel had chased a smuggler within the limits ; the smuggler did 
not bring to upon being chased and a signal-gun fired ; whereupon the 
revenue vessel fired at the smuggler, and the smuggler returned the fire, and 
they had a regular engagement, in which one of the custom-house officers 
was severely wounded. I n order to prove the right to fire at the smuggler, 
reference was made to 5(> Geo. 111. c. 104, s. 8, which, in the case of ships 
employed by the Treasury, Admiralty, Customs, or Excise to prevent 
smuggling, gave the power of firing at the smuggler, if the ship had a 
pendant and ensign hoisted of such description as His Majesty by any 
order in council, or by royal proclamation under the Great Seal, should 
direct. There had been no proclamation, nor was any order in council 
proved ; though, after the trial, an order in council was discovered, which 
required certain particulars in the pendant and ensign which this ship's 
pendant and ensign had not. Upon a case reserved, eleven judges (Best, 
•I., being absent) were clear that, as the custom-house vessel had not 
complied with what was required to make her shooting legal, the smuggler's 
firing was not in law malicious (/).

(r) Apparently this means ‘for life,or not 
less than.’ The minimum term in now 
three year*. 54 & 55 Viet. e. 00, h. I, ante, 
V -'M

(tf) <Jii(rn whether the maximum term of

imprisonment is altered by 64 & 55 Viet, 
e. 69, ». 1. mile, p. 212.

(r) The Hovering Act.
(/) It »’. Reynold*, Mich. T. 1821. K. * 

R. 4U5, and MS. Bayley, .1.
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By sect. 195, * Every person who shall cut away, cast adrift, remove, 
alter, deface, sink, or destroy, or in any other way injure or conceal any 
vessel boat buoy anchor chain rope or mast in the charge of or used 
by any person for the prevention of smuggling, or in or for the use of the 
service of the customs, shall for every such offence forfeit the sum 
of £10/

By sect. 190, officers of the army, navy, marines, or coastguard 
on full pay and duly employed for the prevention of smuggling and 
officers of customs and any person acting in their aid, when on duty, may 
patrol and pass freely along and over the coasts, and railways, and creeks 
and inlets of the sea, except in gardens and pleasure grounds.

Detention of Crew of Smugglers. By sect. 198, ‘ Where any person, 
being part of the crew of any ship in His Majesty’s employment or service, 
shall have been detained under the Customs Acts, such person, upon 
notice thereof to the commanding officer of the ship, shall be placed in 
security by such commanding officer on board such ship or vessel, until 
required to be brought before a justice to be dealt with according to law, 
for which purpose such commanding officer shall deliver him to the 
detaining officer.’

By sect. 199, ‘ If any person liable to be detained under the Customs 
Acts shall not be detained at the time of committing the offence, or 
being detained shall escape, he may afterwards be detained at any 
place in the United Kingdom within three years from the time such 
offence was committed, and if detained may be taken before any justice 
to be dealt with as if he had been detained at the time of committing 
such offence, or if not so detained may be proceeded against by informa­
tion and summons.’

Taking up Floating Spirits.—By sect. 200, ‘ If any person not being an 
officer of the navy, customs, or excise shall intermeddle with or take up 
any spirits being in casks of less content than nine (y) gallons found 
floating upon or sunk in the sea, such spirits shall be forfeited, together 
with any vessel or boat in which they may be found ; but if any person 
shall give information to any such officer so that seizure of such spirits 
may be made, he shall be entitled to such reward as the Commissioners 
of Customs may direct.’

Offer of Prohibited Goods.— By sect. 201, ‘ If any person shall offer for 
sale any goods under pretence that the same are prohibited, or have been 
unshipped and run ashore without payment of duties, all such goods 
(although not liable to any duties or prohibited) shall be forfeited, and 
every person so offering the same for sale shall forfeit treble the value of 
such goods.’

Seizure of Vessels or Vehicles In Use for Smuggling.—By sect. 202, 
‘ All ships boats carriages, or other conveyances, together with all horses 
and other animals and things made use of in the importation landing 
removal or conveyance of any uncustomed prohibited restricted or 
other goods liable to forfeiture under the Customs Acts shall be forfeited, 
and all ships boats goods carriages or other conveyances, together with

(y) Substituted by s. 4 of the Finance the quantity originally «perilled in the 
Art, 18011 (59 & 00 Viet. c. 28), for ‘ twenty,’ section.
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all horses and other animals and things liable to forfeiture, and all persons 
liable to be detained for any offence under the Customs Acts, or any other 
Act whereby officers of customs arc authorised to seize or detain persons, 
goods, or other things, shall or may be seized or detained in any place 
either upon land or water by any of the following persons, being duly 
employed for the prevention of smuggling, that is to say, any officer of His 
Majesty’s army navy marines coastguard customs, or excise, or by any 
person having authority from the Commissioners of Customs or Inland 
Revenue to seize, or by any constable or police officer of any county city 
or borough in the United Kingdom so employed with the sanction of the 
magistrates having jurisdiction therein, or under or by virtue of any Act 
in relation thereto, and all ships boats goods carriages or other convey­
ances, together with all horses and other animals and things so seized, 
shall forthwith be delivered into the care of the collector or other proper 
officer of customs at the nearest custom-house ; and the forfeiture of any 
ship boat carriage animal or other things shall be deemed to include 
the tackle, apparel, and furniture thereof, and the forfeiture of any goods 
shall be deemed to include the package in which the same are found and 
all the contents thereof.’

Stopping and Searching Vehicles.—Sect. 203. * Any officers of customs 
excise coastguard constabulary police or other person duly employed 
for the prevention of smuggling, may upon reasonable suspicion or 
probable cause stop and examine any cart waggon or other conveyance, 
to ascertain whether any smuggled goods are contained therein ; and if 
none shall be found the officer or other person shall not on account of 
such stoppage and examination be liable to any prosecution or action 
at law on account thereof ; and any person driving or conducting such 
cart, waggon, or other conveyance refusing to stop or allow such ex­
amination when required in the King’s name, shall forfeit not less than 
twenty nor more than one hundred pounds.’

Writs of Assistance.—Sect. 204. ‘ All writs of assistance issued from 
the Court of Exchequer or other proper Court (/<) shall continue in force 
during the reign for which they were granted and for six months after­
wards, and any officer of customs, or person acting under the direction 
of the Commissioners of Customs, having such writ of assistance or any 
warrant issued by a justice of the peace may, in the daytime, enter 
into and search (i) any house shop cellar warehouse room or other 
place, and in case of resistance, break open doors chests trunks and 
other packages, and seize and bring away any uncustomed or prohibited 
goods, and put and secure the same in the King's warehouse ; and may 
take with him any constable or police officer, who may act as well without 
as within the limits of the district or place for which he shall have been 
sworn or appointed.’

Search of Houses, &c.—Sect. 205. ‘ If any officer of customs shall have
(h) Now from the Revenue side of tho in consequence of R. t\ Watts, 1 B. & Ad.

High Court of Justice (K.B.D.). See 166, where it was doubted whether that 
Exchequer Rules, 18(50, r. 126. As to tho power existed under 6 Geo. IV. c. 108, a. 40 
writ of assistance in other branches of tho (rep.), and where it was also doubted 
High Court, see Wyman v. Knight, 39 Ch. whether the ordinary writ of assistance 
D. 165. was not too general.

(i) The power to search was introduced
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reasonable cause to suspect that any uncustomed or prohibited goods 
are harboured kept or concealed in any house or other place either 
in the United Kingdom or the Channel Islands, and it shall be made to 
appear by information on oath before any justice of the peace in the 
United Kingdom or the Channel Islands, it shall be lawful for such 
justice, by special warrant under his hand, to authorise such officer to 
enter and search such house or other place, and to seize and carry away 
any such uncustomed or prohibited goods as may be found therein ; and 
it shall be lawful for such officer, and he is hereby authorised, in case of 
resistance, to break open any door, and to force and remove any other 
impediment or obstruction to such entry search or seizure as aforesaid : 
and such officer may, if he see fit, avail himself of the service of any 
constable or police officer to aid and assist in the execution of such 
warrant, and any constable or other police officer is hereby required 
when so called upon, to aid and assist accordingly.'

Stoppage and Seizure of Goods. —By sect. 206, ‘ If any such goods 
liable to duties of customs, or prohibited to be imported, or in any way 
restricted, shall be stopped or taken by any police officer on suspicion 
that the same had been feloniously stolen, he may carry the same to the 
police office to which the offender if detained is taken, there to remain 
until and in order to be produced at the trial of such offender, and 
in such case the officer is required to give notice in writing to the Com­
missioners of Customs of such stoppage or detention, with the particulars 
of the goods, but immediately after such stoppage, if the offender be 
not detained, or if detained immediately after the trial of such offender, 
such officer shall convey to and deposit the goods in the nearest customs 
warehouse, to be proceeded against according to law ; and if any police 
officer so detaining any such goods shall neglect to convey the same to 
such warehouse, or to give the notice hereinbefore prescribed, he shall 
forfeit a sum not exceeding twenty pounds.’

By sect. 207, ‘ Whenever anv seizure shall be made, unless in the 
possession or in the presence of the offender, master, or owner as forfeited 
under the Customs Acts or under any Act by which customs officers 
are empowered to make seizures, the seizing officer shall give notice in 
writing of such seizure and of the grounds thereof to the master or 
owner of the things seized, if known, either by delivering the same to 
him personally or by letter addressed to him and transmitted by post to 
or delivered at his last known place of abode or business, if known ; and 
all seizures made under the Customs Acts or under any Act by which 
customs officers are empowered to make seizures shall be deemed and 
taken to be condemned, and may be sold or otherwise disposed of in 
such manner as the Commissioners of Customs may direct, unless the 
person from whom such seizure shall have been made, or the master or 
owner thereof, or some person authorised by him, shall, within one 
calendar month from the day of seizure, give notice in writing, if in 
London, to the person seizing the same, or to the secretary or solicitor 
for the customs, and if elsewhere, to the person seizing the same, or to 
the collector or other chief officer of the customs at the nearest port, that 
he claims the things so seized or intends to claim them, whereupon 
proceedings shall be taken for the forfeiture and condemnation thereof
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either by information filed in . . . the High Court of Justice in Eng­
land he Revenue side, or exhibited before any justice of the peace ;
but if any things so seized shall be of a perishable nature, or consist of 
horses or other animals, the same may by direction of the Commissioners 
of Customs be sold, and the proceeds thereof retained to abide the result 
of any claim that may legally be made in respect thereof.'

By sect. 208, ‘ All seizures whatsoever which shall have been made 
and condemned under the Customs Acts or any other Act by which 
seizures are authorised to be made by officers of customs shall be disposed 
of in such manner as the Commissioners of Customs may direct.’

By sect. 209, ‘ When any seizure shall have been made or any fine 
or penalty incurred or inflicted, or any person committed to prison for 
any offence under the Customs Acts, the Commissioners of the Treasury 
or Customs may direct the restoration of such seizure, whether con­
demnation shall have taken place or not, or waive proceedings, or mitigat e 
or remit such fine or penalty, or release from confinement either before 
or after conviction such person on any terms and conditions as they 
shall see fit.’

Bribes.—Sect. 217, after imposing penalties on officials who make 
collusive seizures or take bribes, enacts that, ‘ Every person who shall 
give or offer, or promise to give or procure to be given, any bribe recom­
pense or reward to, or shall make any collusive agreement with any such 
officer or person as aforesaid, to induce him in anv way to neglect his 
duty, or to do, conceal or connive at any act whereby any of the pro­
visions of any Act of Parliament relating to the Customs may be evaded, 
shall forfeit the sum of £200 ' (k).

By sect. 11 of the Customs, Ac., Act, 1879 (42 & 43 Viet. c. 21) (/), ‘ All 
duties, penalties, and forfeitures incurred under or imposed by the Customs 
Acts, and the liability to forfeiture of any goods seized under the authority 
thereof, may be sued for prosecuted determined and recovered by 
action information or other appropriate proceeding in the High Court 
of Justice in England ’ ... ‘ in the name of the Attorney-General for 
England ’ ... ‘ or of some officer of customs or excise, or by information

(/) King'» Bench Division.
(*) In R. t«. Everett, 8 B. & C. 114; 

2 M. & R. 30, a case under (1 (Jeo. IV7. c. 108, 
s. 34 (rep.), a count alleged that certain 
Hpirituous liquors were about to be im­
ported, in respect of which certain duties 
would be payable, and that R. H. was a 
person employed in the service of the cus­
toms of our Lord the King, and that it was 
the duty of R. H., as such person so em­
ployed in the service of the customs ns 
aforesaid, to arrest and detain all such goods 
and merchandise as should within his 
knowledge be imported which, upon such 
importation thereof, would become for­
feited ; and that the defendant unlawfully 
solicited R. H. to forbear an arrest and 
detain the said goods ; it was objected, in 
arrest of judgment, that as the law did not 
cast upon all persons in the service of the 
customs the duty of making seizures, and

the count did not shew that H. was a 
person coming within any of the three 
classes described in (5 (.Jen. IV. c. 108, the 
count was bad : and the Court held that 
the allegation that it was H.'s duty to seize 
the goods, which upon importation were 
forfeited, was an allegation of matter of 
law. That being so, the facts from which 
that duty arose ought to have been stated 
in the count. If, indeed, it could be said 
to be the duty of every person employed in 
the service of the customs to seize such 
goods, then the allegation would have been 
sufficient. But it clearly was not the duty 
of every such person, and therefore the 
indict ment was bad. As to proof of charac­
ter of the official, see now s. 201 of the Act 
of 1870. /#>«/. p. 380.

(/) Substituted by 42 & 43 Viet. c. 21, 
s. 14 and sched. for s. 218 of the Customs 
Consolidation Act, 1870.

21
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in the name of some officer of customs or excise, before one or more 
justices of the peace in the United Kingdom ’ . . . ‘ provided always 
that 2 & 3 Viet. c. 71, s. 44 (m), shall not apply to any offence against 
the Customs laws : and provided that in any proceedings for any penalty 
or forfeiture under the Customs Acts the fact that the duties of customs 
have been secured by bond or otherwise shall not be pleaded or made 
use of in answer to or in stay of any such proceedings.’

Bv sect. 53 of the Summary Jurisdiction Act, 1879 (42 & 43 Viet, 
c. 49), ‘The Summary Jurisdiction Acts shall, notwithstanding any special 
provisions to the contrary contained in any of the statutes relating to 
11 is Majesty’s Revenue under the control of the Commissioners of 
Inland Revenue or the Commissioners of Customs, apply to all in­
formations, complaints, and other proceedings before a Court of Summary 
Jurisdiction under or by virtue of any of the said statutes’ (n).

Offences on the Water.—By sect. 229 of the Act of 1876, ‘ Where 
any offence shall be committed in any place upon the water not being 
within any county of the United Kingdom, or where the officers have any 
doubt whether such place is within the boundaries or limits of any such 
county, such offence shall for the purposes of the Customs Acts be deemed 
and taken to be an offence committed on the high seas ; and for the 
purpose of giving jurisdiction under such Acts every offence shall be 
deemed to have been committed, and every cause of complaint to have 
arisen, either in the place in which the same actually was committed or 
arose, or in any place on land where the offender or person complained 
against may be or be brought ’ (o).

Sect. 23'J, as amended in 1883 (46 & 47 Viet. c. 55, s. 8), provides 
that where the attendance of a justice of the county where the offence 
was committed cannot conveniently be obtained, resort may be had 
to a justice of a neighbouring or adjoining county, or neighbouring or 
adjoining borough having separate magisterial jurisdiction, and geo­
graphically situate within the county where the offence was committed.

Imprisonment.—By sect. 12 of the Customs Act, 1879 (42 & 43 Viet. c. 
21) (oo), ‘ When any verdict shall pass or conviction be had against any 
person for any offence against the Customs Acts, and he shall have been 
adjudged to pay a penalty of one hundred pounds or upwards, the pre­
siding justice may, if for a first offence, commit the offender to one of 
His Majesty’s prisons for not less than six nor more than nine months, 
and if for a subsequent offence, may order that the offender shall, in lieu 
of payment of the penalty, be imprisoned, . . . with or without hard 
labour, for a period of not less than six nor more than twelve months.’

By the proviso to sect. 53 of the Summary Jurisdiction Act, 1879 
(42 & 43 Viet. c. 49), where the sum adjudged by conviction under or 
by virtue of any of the said statutes (relating to inland revenue or customs)
‘ to be paid exceeds £50, the period of imprisonment imposed by a Court 
of Summary Jurisdiction in respect of the non-payment of such sum,

(m) This enactment relating to the 
metropolitan police district was repealed 
ill 1884 (47 & 48 Viet. c. i:t. s. 4).

(«) This enactment overrides 11 & 12 
Viet. e. 42, s. 3.r>.

(o) As to the attendance on emergency

of justices of adjoining counties or boroughs 
we :vi â i" \ i. ! e M, #0; 40 & 47 
Viet. c. 5fi, s. 8.

(oo) Substituted for, and to be read as 
s. 237 of the Act of 1870. See 42 & 43 
Ve t o. 21, s. 14.
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or in respect of the default of a sufficient distress to satisfy such sum, 
may exceed three months but shall not exceed six months.’

Proceedings for Forfeitures. —By sect. 255 of the Act of 1870, ‘ All in­
dictments or suits for any offences or the recovery of any penalties or for­
feitures under the Customs Acts shall, except in the cases where summary 
jurisdiction is given to justices, be preferred or commenced in the name 
of His Majesty’s Attorney-General for England or Ireland, or of the Lord 
Advocate of Scotland, or of some officer of customs or inland revenue.’

By sect. 256, ‘ In anv prosecution for recovery of any fine, penalty, 
or forfeiture incurred under the Customs Acts, His Majesty’s Attorney 
General for England, His Majesty's Attorney-General for Ireland, or 
the Lord Advocate of Scotland, if satisfied that such fine, penalty, or 
forfeiture was incurred without any intention of fraud or that it may 
be inexpedient to proceed in the said prosecution, may enter a nolle 
prosequi or otherwise on such information.*

Limitation of Time. —By sect. 257, ‘ All suits indictments or 
informations brought or exhibited for any offence against the Customs 
Acts in any Court or before any justice, shall be brought or exhibited 
within three years next after the date of the offence committed * (q).

Venue.—By sect. 258, ‘ Any indictment prosecution or information 
which may be instituted or brought under the direction of the Com­
missioners of Customs for offences against the Customs Acts shall and 
may be inquired of examined tried and determined in any county of 
England when the offence is committed in England, and in any county 
in Scotland when the offence is committed in Scotland, and in any county 
in Ireland when the offence is committed in Ireland, in such manner 
and form as if the offence had been committed in the said county where 
the said indictment or information shall be tried ’ (r).

Costs. —By sect. 5 of the Customs, Ac., Act, 1877 (40 & 41 Viet. c. 
13), ‘ In all informations, prosecutions, suits, or proceedings at the suit 
of the Crown under the Customs Acts, the same rule as to costs shall be 
observed as in suits and proceedings between subject and subject.

Presumption and Evidence.—By sect. 259 of the Act of 1876, ‘ If in 
any prosecution in respect of any goods seized for non-payment of duties, 
or any other cause of forfeiture, or for the recovering any penalty or 
penalties under the Customs Acts, any disputes shall arise whether the 
duties of customs have been paid in respect of such goods, or whether 
the same have been lawfully imported or lawfully unshipped, or concern­
ing the place from whence such goods were brought, then and in every 
such case the proof thereof shall be on the defendant in such prosecution (*), 
and where any such proceedings are had in the ... High Court

(q) See R. v. Thompson, 10 Q.B. 832; 
20 L .1. M. C. 13.

(r) Upon 0 Geo. II. o. 35, 8. 26j(rvp.), 
which enacted that an assault committed 
upon any of the officers of the customs and 
excise should he tried in any county in 
England, in such manner and form as if 
the offence had been therein committed, it 
was decided that the provision extended 
only to revenue officers, qua officers : and 
a defendant having been found guilty, on

VOL. I-

an indictment, of a common assault on the 
prosecutor, who was an excise officer, the 
Court of King's Bench arrested the judg­
ment, though the prosecutor was described 
to bo an excise officer, the offence being 
laid in Surrey, and the venue in Middlesex. 
R. v. Cartwright, 4 T. R. 490.

(*) Where the proceedings are criminal, 
the Criminal Evidence Act, 1898 (01 A 02 
Viet. c. 30), applies. See post, Bk. xiii. c. v.

2c
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of Justice on the Revenue side, the defendant shall be competent and 
compellable to give evidence.’

By sect. 200, ‘ The averment that the Commissioners of Customs or 
Inland Revenue have directed or elected that any information or pro­
ceedings under the Customs Acts shall be instituted, or that any ship or 
boat is foreign or belonging wholly or in part to His Majesty’s subjects, 
or that any person detained or found on board any ship or boat liable to 
seizure is or is not a subject of llis Majesty, or that any goods thrown 
overboard, staved, or destroyed, were so thrown overboard, staved, or 
destroyed to prevent seizure, or that any goods thrown overboard, staved, 
or destroyed during chase by any ship or boat in His Majesty’s service 
or in the service of the Revenue, were so thrown overboard, staved, or 
destroyed to avoid seizure, or that any person is an officer of customs or 
excise, or that any person was employed for the prevention of smuggling, 
or that the offence was committed within the limits of any port, or where 
the offence is committed in any port of the United Kingdom, the naming 
of such port in any information or proceedings shall be deemed to be 
sufficient, unless the defendant in any such case shall prove to the 
contrary.’

By sect. 261, ‘ If upon any trial a question shall arise whether any 
person is an officer of the army, navy, marines, or coastguard duly 
employed for the prevention of smuggling, or an officer of customs or 
excise, his own evidence thereof, or other evidence of his having acted 
as such, shall be deemed sufficient, without production of his commission 
or deputation ; and every such officer and any person acting in his aid 
or assistance shall be deemed a competent witness upon the trial of any 
suit or information on account of any seizure or penalty as aforesaid, 
notwithstanding such officer or other person may be entitled to the whole 
or any part of such seizure or penalty, or to any reward upon the 
conviction of the party charged in such suit or information.’

Bv sect. 202, ' Upon the trial of any issue, or upon any judicial hear­
ing or investigation touching any seizure, penalty, or forfeiture, or other 
proceeding under the Customs Acts, or any Act relating to the excise, 
or incident thereto, where it may be necessary to give proof of any 
order issued by the Treasury, or by the Commissioners of Customs or 
Inland Revenue respectively, the order, or any letter or instructions 
referring thereto, which shall have been officially received by any officer 
of customs or excise for his government, and under which he shall have 
acted as such officer, shall be admitted and taken as sufficient evidence 
and proof of such order.’

By sect. 263, ‘ Condemnation by any justice under the Customs laws 
may be proved in any Court of justice, or before any competent tribunal, 
by the production of a certificate of such condemnation purporting to 
be signed by such justice, or an examined copy of the record of such 
condemnation certified by the clerk to such justice.’

Definitions.—Sect. 284. ‘ For the purposes of this or any other Act 
relating to the Customs and in construing the same, the following terms, 
when not inconsistent with the context or subject matter, shall have the 
several meanings, and include the several matters and things hereinafter 
prescribed and assigned to them ; that is to say :
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‘ “ A Homey-General ” shall include solicitor-general, attorney-general 
in the Isle of Man, procureur, or other chief law officer of the Crown in 
any of 11 is Majesty's possessions abroad, where there is no attorney-general.

British possession" shall mean and include colony, plantation, 
island, territory, or settlement belonging to His Majesty.

‘ “ Count if ” shall mean and include any city, county of a city, county 
of a town, borough, or other magisterial jurisdiction where such construc­
tion is not inconsistent with the context.

‘ “ Customs Ads ” shall mean and include this and all or any other 
Acts or Act relating to the Customs.

4 “ Drawback ” shall include bounty.

‘ “ His Majesty ” shall mean His Majesty, his heirs and successors.
Importer" shall mean, include, and apply to any owner or other 

person for the time being possessed of or beneficially interested in any 
goods at and from the time of the importation thereof until the same are 
duly delivered out of the charge of the officers of customs.

“ Justice ” shall mean and include justice of the peace, county court 
judge, recorder, sheriff depute, governor, deputy-governor, lieutenant- 
governor, bailiff, chief magistrate, deemster, jurat, and any other magis­
trate in the United Kingdom and the Channel Islands.

Master ” shall mean the person having or taking the charge or 
command of any ship.

Official import lists and official export lists" shall mean any lists 
which are now or shall from time to time be issued under the authority 
of the Commissioners of the Treasury or Customs prescribing the denomi­
nations, descriptions, and quantity by tale, weight, measure, value, or 
otherwise, by which articles of merchandise shall be required to be entered 
on their importation into or exportation from the United Kingdom.

• “ Proper officer of Inland Revenue,” in the fourth section of the Act 
of the thirty-seventh and thirty-eighth years of Her Majesty’s reign, shall 
mean “ proper officer of customs ” (t).

Kirufs warehouse." shall mean any place provided by the Crown 
or approved by the Commissioners of Customs for the deposit of goods 
for security thereof and of the duties due thereon.

Warehouse " shall mean any place in which goods entered to be 
warehoused may be lodged, kept, and secured.’

B.—Excise.

laws 
junal, 
ng to

•r Act 
terms, 
ve the 
nafter

Most of the s and forfeitures imposed by the many statutes
relating to the excise arc recoverable by information in the High Court 
or by proceedings before a Court of Summary Jurisdiction (a), or relate to 
forgery of licences, permits, and other documents (v), or to perjury or 
false declarations (w).

The powers of search, arrest, detention, &c., under the Excise laws
(I) 37 ft 38 Viet. c. 40.
(«) See Highmore’s Exvise Laws (2nd 

cd.), 1899.
(r) See 2 & 3 Will. IV. c. 10, ss. .3. 4, 1.3 ; 

11 & 12 Viet. c. 121, 8. 18 ; 20 Viet. e. 7,

s. 7, post, Vol. ii. p. 1721, ‘ Forgery.'
(m ) 1 ft 2 Will. IV. e. 4, ss. 1, 4; 7 4 8 

tien. IV. e. 33, s. 31 ; 32 ft 33 Vi t. e. 14, 
8. 25, /Hist, p. 451 ct neq., * Perjury.'
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and the Customs Acta may bo exercised interchangeably by officers of 
either department and most of the excise is now under the management 
of the Customs Department (x).

The Excise Management Act, 1827 (7 & 8 Geo. IV. c. 53), by sect. 40 
enacts that, ‘ if any person, armed witli any offensive weapon whatsoever, 
shall with force or violence assault or resist any officer of excise, or 
any person employed in the revenue of excise (y), or any person acting 
in the aid or assistance of such officer or person so employed, who, in 
the execution of his office or duty, shall search for, take, or seize, or 
shall endeavour or offer to search for, take, or seize, any goods or com­
modities forfeited under or by virtue of this Act, or any, other Act or 
Acts of Parliament, relating to the revenue of excise or customs, or 
who shall search for, take, or seize, or shall endeavour or offer to search 
for, take, or seize any vessel, boat, cart, carriage, or other conveyance, 
or any horse, cattle, or other thing used in the removal of any such goods 
or commodities, or who shall arrest, or endeavour or offer to arrest, any 
person carrying, removing, or concealing the same, or employed or 
concerned therein, and liable to such arrest, then and in every such case, 
it shall be lawful for every such officer and person so employed, and person 
acting in such aid and assistance as aforesaid, who shall be so assaulted or 
resisted, to oppose force to force, and by the same means and methods 
by which he is so assaulted or resisted, or by any other means or methods, 
to oppose such force and violence, and to execute his office or duty, 
and if any person so assaulting or resisting such officer as aforesaid, 
or any person so " ", or any person acting in such aid and assist­
ance as aforesaid, shall in so doing be wounded, maimed, or killed, and 
the said officer or person so employed, or person acting in such aid 
and assistance as aforesaid, shall be sued or prosecuted for any such 
wounding, maiming, or killing, it shall be lawful for every such officer, 
or person so employed, or person acting in such aid and assistance, to plead 
the general issue, and give this Act and the special matter in evidence 
in his defence ; and it shall be lawful for any justice or justices of the 
peace, or other magistrate or magistrates before whom any such officer 
or person so employed, or person acting in such aid and assistance as 
aforesaid, shall be brought for, or on account of, any such wounding, 
maiming, or killing as aforesaid, and every such justice of the peace 
and magistrate is hereby directed and required to admit to bail every 
such officer, and every person so employed, and every person acting : - 
such aid and assistance as aforesaid, any law, usage, or custom to the 
contrary thereof in anywise notwithstanding ’ (2).

Venue. By sect. 43, for the better and more impartial trial of any 
indictment or information for any such violent assault as aforesaid, 
‘ every such offence shall and may be inquired of, examined, tried, 
and determined in any county in England, if such offence shall have

(a-) 7 & 8 Geo. IV. c. 53, s. 38 ; and see 
Highmore Kxeise Laws, i. 28.

(y) 3!» k 40 Viet. c. 30, a. 189, ante, n. 375, 
au I the eases on former Customs Acta in 
similar terms, collected ante, p. 370.

(2) By s. 41, persona against whom in­
dictments or informations have been found

or filed for such assaults, arc to bo bound 
with two sureties to answer the same, and 
in default to bo committed : by a. 42, if 
any offender be in prison for want of bail, 
a eopy of the indictment or information 
may be delivered to the gaoler with a notice 
of trial and proceedings had thereon.
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been committed in England or in any of the islands thereof, or in any 
county in Scotland, if the same shall have been committed in Scotland 
or in any of the islands thereof, or in any county in Ireland, if the same 
shall have been committed in Ireland or in any of the islands thereof, 
in such manner and form as if the same offence had been committed 
in such county respectively (a) ; and that whenever any person shall be 
convicted of any such violent assault or resistance as aforesaid, it shall 
be lawful for the ('ourt before which any such offender shall be convicted, 
or which by law is authorised to pass sentence upon any such offender, 
to award and order (if such Court shall think fit) sentence of imprisonment , 
with hard labour, for any term not exceeding the term of three years, 
either in addition to, or in lieu of, any other punishment or penalty 
which may by law be inflicted or imposed upon any such offender ; and 
every such offender shall thereupon suffer such sentence in such place, 
and for such term as aforesaid, as such Court shall think fit to direct ’ (/>).

Forcible opposition to the execution of the Spirits Act, 1881) (13 & 11 
Viet. c. 24), is punishable under sect. 150 of that Act.

C. Assksskd Tanks.

Obstruction of officers of inland revenue or persons acting in their 
aid in collecting taxes is now ordinarily under sect. 11 of
the Inland Revenue Regulation Act, 1890 (53 & 51 Viet. c. 21) (r).

The following decisions upon Acts now repealed relate to assaults- 
on revenue officials engaged in the collection of assessed taxes.

In It. v. Ford (</), upon an indictment charging the defendants 
with assaulting J. 8., then being in lawful possession of goods seized 
for £fi 15». fir/., arrears of assessed taxes, and in another count with 
a common assault, it appeared that the goods of one F. had been dis­
trained on his premises for taxes due from him, and .1. S. had been left 
in possession. In order to shew that the taxes had been regularly 
demanded before putting in the distress, it was proved that the collector 
had gone to F.’s house on January 23, and F. not being at home, had 
demanded the taxes of a female who was there, and said that he had called 
often before, and would distrain on the following day if they were not 
paid. The woman answered that F. had been told before of the collector’s 
coming for taxes, but said he could not pay ; the collector left a message 
with the woman, requesting F. to call on him, which F. afterwards did. 
and stated that he was very poor and could not pay. It was objected 
that this was not sufficient evidence of a demand and refusal within 
the terms of 43 (leo. III. c. 99, s. 33(c); but Denman, C.J., held that it

(fl) This provision would probably be 
lu-lcl to extend only to assaults upon officers 
when in the execution of their duty. If, 
therefore, upon an indictment containing 
counts for assaulting an officer in the execu­
tion of his duty, and for a common assault, 
the jury were to acquit on all the counts 
except on that for the common assault, the 
judgment would be arrested if the venue 
were laid in any county except that in 
which the assault was committed. It. r.

Cartwright, 4 T. It. 400.
(b) Ss. 40, 41, and 43 have not been 

repealed by subsequent legislation with 
reference to the excise.

(r) 24 & 2fi Vint. c. 100, s. 38. does not 
contain the provisions inserted in prior 
Acts as to assaults on revenue officers.

(</) 2 A. & K. r»8H.
(i) Itcpcalcd in 1880 and replaced by 

s. 80 of the Taxes Management Act (43 & 
It ViH. <•. Ill)
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was not necessary to shew a refusal given by the householder himself, 
or to the collector personally ; but that it was sufficient, if the circum­
stances shewed that the householder, from poverty or otherwise, would 
not pay, and if the party meeting with the refusal was one authorised 
to act for him : and lie left it to the jury to say whether they were satisfied 
that there had been a refusal. He also held that upon the second count, 
which mentioned no sum, there might be a verdict against the defendants, 
if the prosecutor was lawfully in possession for anv amount. A motion 
for a new trial was refused ; the Court holding that by the statute a 
distress was to be taken only if there had been a demand and refusal of 
the taxes, but nothing was said to apply that provision to particular 
individuals, or particular sums ; and that it was sufficient if there had 
been a demand of the taxes, which the party had understood, and he 
had not objected to the amount, but had refused to pay (/).

lu K. v. Clark (//), C. and A. were indicted for assaulting (»., a peace 
officer, in the execution of his duty, and for a common assault. T., a 
collector of land-tax, had applied on October 28 to ( '. for arrears of land 
tax due from him, which had been repeatedly demanded before ; C. said, 
' I suppose if 1 do not pay it, you are going to distrain ? ’ T. replied 
that he probably should. C. answered, ‘ If you put your on any­
thing, l will split your skull.’ On November 29 following, T. went to 
C.’s house, with B., (}., and a third constable : he desired the two last to 
remain outside, and to be on the alert, lest there should be a row ; he and 
B. entered a room, and again demanded the arrears ; as soon as the 
demand was made C. quitted the room, and directly afterwards he was 
heard to fasten the house door ; upon this, B., by TVs order, unfastened 
the door, and brought in (1. and the other constable. C. soon afterwards 
returned into the room, with bank-notes in his hand, accompanied by ten 
or twelve men, among whom was A. C. asked what (1. did there ; and 
B. answered that (1. was there to aid and assist if required : upon this C. 
said, ‘ J will not pay the taxes till the thief-catcher has left the room.’ 
(I. refused to depart, upon which C. desired A. to put him out, saying that 
he would be answerable ; A. then attempted to force (i. out of the room, 
and, in so doing, committed the assault in question. C. afterwards paid 
the taxes with the notes in his hand. It was left to the jury to say, 
whether T. introduced (». for the purpose of keeping the peace, and if 
they thought he did so, they were directed to find a verdict of guilty ; 
the jury found in the affirmative of the question left, and convicted both 
defendants. Upon a motion for a new trial, it was contended that the 
collector had no right to take a constable with him ; that it ought to 
have been shewn that the collector had a warrant to distrain, or the book of 
assessments with him ; but it was held that it was not necessary that the 
collector should have either the warrant or the book of assessments with 
him ; and although the statute was applicable only to cases where a house 
or chest was to be broken open, and therefore the collector had no right 
to take B. or any other person with him for the purpose of demanding the 
money ; yet as the collector had good ground, from what had passed at

( f) As to the first count, Denman, ami the sum proved, fatal,
held the variance between the sum stated (<j) 3 A. & E. 287.
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that time ami on the previous occasion, to apprehend violence, he was 
perfectly justified in introducing 0. and the other constable to keep 
the peace, and that 0. was justified in remaining to prevent violence, 
and consequently was assaulted whih t in the execution of his duty. And 
although the collector had no right to take B. into the house on either 
occasion, yet, as no objection was made to his presence, it did not vary 
the case (A).

The other offences against the Acts relating to the Income Tax or Land 
Tax which are indictable are in the nature of forgery, perjury, or false 
declarations.

Income Tax. -Forgery of receipts or certificates given under the 
Income Tax Act, 1842, or assisting in such forgery, or issuing such docu­
ments with intent to defraud the Crown or any corporation or person, is 
felony punishable bv penal servitude from three to fourteen years, or 
imprisonment with or without hard labour for not over two years (»).

Wilfully and corruptly giving false evidence on oath or affirmation, in 
an affidavit, deposition, or affirmation authorised by the Income Tax Act, 
1842, is as perjury, and may be tried in any c> unty in which
the affidavit, Ac., is exhibited to the Income Tax Commissioners (/).

Land Tax. The forgery of land tax redemption certificates is felony (l ) 
punishable by penal servitude for life, or not less than three years, or by 
imprisonment with or without hard labour for not more than two years (/).

Perjury in matters under the Land Tax Acts is punishable under 
42 Geo. III. c. 116, s. 19:1.

Death Duties. Perjury with reference to death duties is punishable 
under 48 Geo. 111. c. 149, s. 37 (E), and 56 Geo. 111. c. 156, s. 131 (I).

(h) The cam- turned to mime extent on 
ItH (leo. HI. c. 5, h. 17. whieh was repealed 
in 1898, an superseded by k. 80 of the 
Taxe» Management Aet, 1880.

(j) 5 & ll Viet. e. 35, h. 181 ; 54 & 55 
Viet. e. 119. h. I. unie, pp. 211. 212.

(/) 5 & li Viet. o. 35, a. 180.

(*) 52 (leo. III. e. 143, h. (I.
(/) By the joint effect of 24 & 25 Viet, 

e. 98. s. 48. powf, Vol. ii. p. 1080, ' Forgery,' 
and 54 A 55 Viet. e. 09. h. 1. an le, pp. 2 i I. 
212. "lie apeeitie provisions of 52 (leo. 111. 
e. i . s. 0. us to punishment, were repealed 
in H) (N. L It.).
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CANADIAN NOTES.

OFFENCES AGAINST TIIE REVENUE LAWS.

See Dominion Customa Act. R.S.C. (1900) ch. 48.

A.—Customs.
False Declarations.

Entering place other than port of landing. R.S.C. eh. 48, sec. 
186.

Goods imported not at port of entry. R.S.C. ch. 48, see. 187. 
Making untrue report, etc. R.S.C. ch. 48, secs. 188, 253. 
Landing goods "before due entry is made. R.S.C. ch. 48, sec. 189. 
Goods found on hoard not included in report. R.S.C. ch. 48, sec. 

190.
Breaking hulk. R.S.C. ch. 48, sec. 191.
Goods imported by night except under permit. R.S.C. ch. 48, 

sec. 192.
Vehicle containing goods. R.S.C. ch. 48, sec. 193.
Conductor of train making untrue report. R.S.C. ch. 48, sec. 

194.
Forfeiture of goods and cars for unlawful importation by rail­

way. R.S.C. ch. 48, sec. 195.
Forfeiture of goods not corresponding with report. R.S.C. ch. 

48, sec. 199.
Forfeiture of goods not corresponding with invoice. R.S.C. ch. 

48, sec. 200.
Forfeiture of goods not mentioned in invoice or declaration. 

R.S.C. ch. 48, sec. 201.
Forfeiture of prohibited goods. R.S.C. ch. 48, sec. 202. 
Forfeiture of medicinal preparations not properly marked. 

R.S.C. ch. 48, sec. 203.
Possession of wreck without report or payment of duty, forfei­

ture of, etc. R.S.C. ch. 48, sec. 204.
Removing or altering wreck before warehoused. R.S.C. ch. 48, 

sec. 205.
Making false invoice of goods. R.S.C. ch. 48, secs. 206, 253. 
Possession of blank invoice certificates. R.S.C. ch. 48, sec. 207. 
Person sending in false invoices cannot recover price of goods. 

R.S.C. ch. 48, sec. 208.
Forfeiture for false statements in declaration. R.S.C. ch. 48, 

sec. 209.
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Smuggling.
Seizure of vessels for fraudulent importation of goods. R.S.C. 

ch. 48, sec. 196.
Procuring persons to assist in smuggling. R.S.C. ch. 48, sec. 197. 
Forfeiture of smuggled goods. R.S.C. ch. 48, sec. 198. 
Smuggling goods into Canada. R.S.C. ch. 48, sec. 206.
Seizure of goods and ship found hovering near coast with intent 

to smuggle. R.S.C. ch. 48, sec. 210.
Seizure of prohibited or smuggled goods found in any vessel or 

vehicle. R.S.C. ch. 48, sec. 211.
Placing dutiable goods in building upon the boundary line. 

R.S.C. ch. 48, sec. 212.
Forfeiture of goods found in building upon boundary line. 

R.S.C. ch. 48, sec. 213.
Seizure of goods found concealed on board vessel. R.S.C. ch. 48. 

sec. 214.
Persons smuggling goods in company. R.S.C. ch. 48, sec. 215. 
Being on board of smuggling vessel. R.S.C. ch. 48, sec. 216. 
Resisting search of person. R.S.C. ch. 48, sec. 217.
Forfeiture and penalty for concealing prohibited or dutiable 

goods on person. R.S.C. ch. 48, sec. 218.
Keeping or selling, etc., goods unlawfully imported. R.S.C. ch. 

48, sec. 219.
Altering or defacing marks of customs on goods. R.S.C. ch. 48, 

sec. 220.
Warehouses and Warehousing.

Unlawful removal of goods from customs warehouse. R.S.C. ch. 
48, sec. 221.

Not warehousing or ex-warehousing goods entered therefor. 
R.S.C. ch. 48, sec. 222.

Stores of ship relanded and sold in Canada. R.S.C. ch. 48, 
sec. 223.

Goods ex-warehoused upon entry not corresponding shall be 
forfeited. R.S.C. ch. 48, sec. 224.

Goods ex-warehoused upon entry not corresponding with report 
inwards or not properly describing the goods. R.S.C. ch. 48, 
sec. 225.

Cancelling or removing warehoused goods. R.S.C. ch. 48, sec. 226. 
Obtaining access to goods in bonded car. R.S.C. ch. 48, sec. 227. 
Obtaining fraudulent access to warehouse. R.S.C. ch. 48, sec. 

228.
Opening and unpacking goods under control of customs. R.S.C. 

ch. 48, sec. 229.
Refusing to return goods to customs. R.S.C. ch. 48, sec. 230. 
Unlawful warehousing of goods. R.S.C. ch. 48, sec. 231.
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Appraisement.
Refusing to act as appraiser. R.S.C. ch. 48, sec. 232.
Refusing to attend and answer interrogatories. R.S.C. ch. 48, 

sec. 233.
False swearing of owner. R.S.C. ch. 48, sec. 234.

Non-payment of Duty.
Selling goods without payment of duty. R.S.C. ch. 48, secs. 

235, 236.

Entry Outwards and Exportation.
Entering goods outward and not exporting. R.S.C. ch. 48, sec. 

237.
Re-landing, or failing to perform obligation to export. R.S.C. 

ch. 48, sec. 238.
Carrying goods out of limits of port of outward entry before 

entry. R.S.C. ch. 48, sec. 239.
Others than owners making entry outwards. R.S.C. ch. 48, sec. 

240.
Failure to make report and entry of goods shipped in Canada. 

R.S.C. ch. 48, sec. 241.
Seizure of prohibited goods carried coastwise. R.S.C. ch. 48, 

sec. 242.
Making false entry. R.S.C. ch. 48, sec. 253.
Contravening any provision as to exportation. R.S.C. ch. 48, 

secs. 243, 245.
Contravening provisions as to goods in transit. R.S.C. ch. 48, 

secs. 244, 245.
Vessel leaving without a clearance. R.S.C. ch. 48, sec. 246.

Contravention of Government Regulations.
Generally as to contravention. R.S.C. ch. 48, sec. 247.
Where vessel is of value of $400. R.S.C. ch. 48, sec. 248.

Breach of Duty by Customs Officer.
Penalty for illegal search of person. R.S.C. ch. 48, sec. 249. 
Neglecting to convey goods seized to custom house. R.S.C. ch. 

48, sec. 250.
Collector allowing payment of duty to be avoided or deferred. 

R.S.C. ch. 48. sec. 251.
Collusive seizure in release, accepting bribes, etc. R.S.C. ch. 48, 

sec. 252.

Falsification of Documents.
Counterfeiting, falsifying, or forging, or using counterfeited 

documents. R.S.C. ch. 48, sec. 254.
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Refusal to Answer Questions.
Additional penalty for. R.S.C. eh. 48, sec. 255.
Refusal to maintain or accommodate customs officer on ship. 

R.S.C. eh. 48, see. 888.
Refusal to produce invoice, etc. R.S.C. ch. 48, sec. 257.

Goods.
Theft of goods under seizure. R.S.C. ch. 48, sec. 258.
Offering goods for sale as prohibited or smuggled. R.S.C. ch. 

48, sec. 260.
Vessels.

Refusal of vessels to stop when required in King's name. R.S.C. 
ch. 48, sec. 259.

Powers and Duties of Officers.
Generally. R.S.C. ch. 48, sec. 146.
May search and detain vessels and seize goods. R.S.C. ch. 48, 

sec. 147.
May enter building and seize goods during day-time. R.S.C. ch. 

48, sec. 148.
As to building on boundary line. R.S.C. ch. 48, sec. 149.
May board vessels and have access to all parts thereof. R.S.C. 

ch. 48, sec. 150.
May station officers thereon. R.S.C. ch. 4*8, sec. 151.
May call in aid to seize goods, etc. R.S.C. ch. 48, sec. 152.
May examine vessels hovering near coast. R.S.C. ch. 48, sec. 154. 

Search of Person.
On reasonable suspicion. R.S.C. ch. 48, sec. 155.
Before justice of the peace. R.S.C. ch. 48, sec. 156.
Of females. R.S.C. ch. 48, sec. 156.
Reasonable despatch to be used. R.S.C. ch. 48, sec. 157.

Writs of Assistance.
Issue of. R.S.C. ch. 48, secs. 158, 159.
Powers of officer under. R.S.C. ch. 48, sec. 152.

Proceedings upon Seizure or Alleged Penalty or Forfeiture In­
curred.

Report of officer to commissioner of customs. R.S.C. ch. 48, sec.
174.

Commissioner to notify owner or claimant. R.S.C. ch. 48, sec.
175.

Commissioner to report to Minister. R.S.C. ch. 48, sec. 176. 
Decision of Minister in the matter. R.S.C. ch. 48, sec. 177. 
Decision of Minister is final when. R.S.C. ch. 48, sec. 178. 
Minister may refer matter to Court. R.S.C. ch. 48, sec. 179. 
Hearing by Court. R.S.C. ch. 48, secs. 180, 181.
Where claim is not over $100.00. R.S.C. ch. 48, sec. 182.
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Procedure in Court.
Production and delivery of books, invoices, etc. R.S.C. ch. 48, 

secs. 183, 184, 185.
Action may proceed in Exchequer Court or other Superior Court. 

R.S.C. ch. 48, sec. 265.
Proceedings to be by Attorney-General or officer of customs.

R.S.C. ch. 48, sec. 266.
In Quebec. R.S.C. ch. 48, sec. 267.
Procedure shall be according to practice of Court. R.S.C. ch. 

48, sec. 268.
Venue. R.S.C. ch. 48, sec. 269.
Arrest of defendant if leaving province. R.S.C. ch. 48, secs. 

270, 274.
Averments in pleadings. R.S.C. ch. 48, sec. 271.
Disposal of costs and how levied. R.S.C. ch. 48, sec. 272.
Nolle prosequi may be entered by Attorney-General. R.S.C. 

ch. 48, sec. 273.
Judgment of Court. R.S.C. ch. 48, secs. 275, 276.
Claims, filing of, etc. R.S.C. ch. 48, sec. 277.
Claimant to give security. R.S.C. ch. 48, see. 278.
Limitation of actions. R.S.C. ch. 48, sec. 279.
Seizure to be commencement of action. R.S.C. ch. 48, sec. 280.

Appeals.
From convictions by justices of peace. R.S.C. ch. 48, sec. 281. 
From Exchequer or Superior Court. R.S.C. ch. 48, sec. 282. 
From Circuit Court in Quebec. R.S.C. ch. 48, sec. 283.
No security on appeal need be given by Attorney-General. 

R.S.C. ch. 48, sec. 284.
Restoration of goods not prevented by appeal if security is given. 

R.S.C. ch. 48, sec. 285.

Procedure, Evidence.
Certified copies and extracts of invoices to be evidence. R.S.C. 

ch. 48, sec. 261.
Certified copies of official papers to be evidence. R.S.C. ch. 48, 

sec. 262.
Existence of two different sets of invoices of goods is prima facie 

evidence of fraud. R.S.C. ch. 48, sec. 263.
Burden of proof. R.S.C. ch. 48, sec. 264.

Procedure in Court.
Procedure for contravention of regulations. R.S.C. ch. 48, sec. 

285.
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Disposition of Articles Seized.
To be placed temporarily in custody of nearest collector of 

customs. R.S.C. ch. 48, sec. 166.
To be condemned unless notice of claim given within one month. 

R.S.C. ch. 48, sec. 167.
Proceedings for condemnation independent of notice. R.S.C. ch. 

48, sec. 168.
Goods seized to be taken to nearest customs house. R.S.C. ch. 

48, sec. 169.
Goods stopped on suspicion of being stolen to be taken to nearest 

customs house. R.S.C. ch. 48, sec. 170.
Delivery of goods seized upon deposit of security. R.S.C. ch. 

48, sec. 171.
Deposit of money to be made to cover penalty and costs. R.S.C. 

ch. 48, secs. 171,172.
Limitation of time for claim. R.S.C. ch. 48, sec. 172.
Animals or perishable goods may be sold as if condemned. 

R.S.C. ch. 48, sec. 17:!.

Protection of Officers of Customs.
No action to be commenced against customs officer while proceed­

ing pending in respect of the Customs Act. R.S.C. ch. 48, 
sec. 160.

Defendant officer may tender amends and plead tender in bar 
to action. R.S.C. ch. 48, sec. 161.

Limitation of time for action against customs officer. R.S.C. ch. 
48, sec. 162.

Discretion of Court in action against customs officer. R.S.C. 
ch. 48, sec. 163.

No action against Crown or customs officer pending forfeiture 
proceedings. R.S.C. ch. 48, sec. 164.

No action for search or detention if reasonable cause therefor. 
R.S.C. ch. 48, sec. 165.
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BOOK THE FIFTH.

OF OFFENCES AGAINST RELIGION AND PUBLIC WORSHIP.

CHAPTER THE FIRST.

OF BLASPHEMY.

At common law it is an...............misdemeanor (a), punishable by fine
and (or) imprisonment (/>), to speak or otherwise publish any matter 
blaspheming God, c.r/., by denying His existence or providence, or 
contumeliously reproaching Jesus Christ, or vilifying or bringing into 
disbelief or contempt or ridicule (c) Christianity in general (d), or 
any doctrine of the Christian religion, or the Bible (e), or the Book of 
Common Prayer (/).

Christian Religion. -Upon the trial of an information in the Court 
of King’s Bench, for uttering expressions grossly blasphemous, Hale, 
C.J., said, that ‘ such kind of wicked blasphemous words were not only 
an offence to God and religion, but a crime against the laws, state, and 
government, and therefore punishable in this Court : for to say religion 
is a cheat is to dissolve all those obligations whereby civil society is 
preserved ; and Christianity is part of the laws of England, and therefore 
to reproach the Christian religion is to speak in subversion of the law ’ (//).

Where the defendant had been convicted for publishing blasphemous 
libels, in which the miracles of our Saviour were turned into ridicule 
and contempt, and llis life and conversation calumniated, it was moved 
in arrest of judgment that this was not an offence within the cognisance 
of the temporal courts at common law ; but the Court would not suffer 
the point to be argued, saying that the Christian religion, as established

(«) The offence does not «era to have 
bifii dealt witli by the common-law Courts 
until after the abolition of the Courts of 
Star Chamber and High Commission. See 
Traskc's vase (Com. Stvll.). Hob. 382. At­
wood's case. Cm. Jae. 421. It. r. Curl, 2 
Str. 790 ; I Hawk. c. 5.

(6) At the discretion of the Court. The 
older authorities say that infamous corpo­
real punishment might be imposed for 
blasphemy. Offenders were at one time 
put in the pillory. It. t\ Annet, I W. HI. 
.195 ; .1 Hum Keel. Law (Oth ed.), 3811. 
And see 2 Rollc Abr. 78. They could bo 
nut under recognisances to be of good lie- 
liaviour for life ; ride R. r. Annet.

(r) It. r. Richard Carlilc, 1 St.Tr. (N. S.) 
13H8, Abbott. C.J. It. v. Mary Carlilc, 
I St. Tr. (N. S.) 1033.

(</) It. r. Woolston, Fitzgibbon. till.
(0 Whether the Old or the New Testa­

ment. It. v. Hetherington [I840|, 4 St. 
Tr. (N. S.) 503 ; 5 dur. 529.

(/) In 1817 W. Hone was tried for pub­
lishing parodies on the Catechism, the 
Litany, and the Athanasian Creed, and 
acquitted. See (Mgers on Libel (4th ed.), 
451.

(y) R. r. Taylor. Venir. 293 ; 3 Keh. 007, 
021. See the information in Trrmayne, 
220.

093
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in this kingdom, is part of the law ; and, therefore, that whatever derided 
Christianity derided the law, and consequently must be an offence against 
the law (h).

The accuracy of these dicta, and of the old authorities upon which 
they are based, was challenged arguendo, in R. v. Hetherington (»), and 
to some extent questioned in R. v. Ramsay (/), but Hale’s conclusion 
has been accepted as the law in many cases (Z).

On the trial of a criminal information against the defendant for 
publishing a false, malicious, and scandalous libel upon a religious order, 
professing the Roman Catholic faith, called the Scorton Nunnery, Alder- 
son, B., said, ‘ a person may, without being liable to prosecution for it, 
attack Judaism or Mahomedanism, or even any sect of the Christian 
religion (save the established religion of the country), and the only 
reason why the latter is in a different situation from the other is, because 
it is the farm established by hue, and is therefore a part of the constitution 
of the country. In like manner and for the same reason any general 
attack on Christianity (/) is the subject of a criminal prosecution, because 
Christianity is the established religion of the country. Tin* defendant 
here has a right to entertain his opinions, to express them, to discuss 
the subject of the Roman Catholic religion, and its institutions’; but 
he ruled that there was no right in so doing to attack the characters of 
individuals (m).

By Statute. Some provisions have also been made upon this subject 
by statutes. I Edw. VI. e. 1 (n), enacts, that persons reviling the Sacra­
ment of the Lord’s Supper by contemptuous words or otherwise, shall 
suffer imprisonment. 1 Eliz. c. 2 (o), enacts, that if any minister shall 
speak anything in derogation of the Book of Common Prayer, lie shall, if 
not beneficed, be imprisoned one year for the first, offence, and for life 
for the second (2 & .*$ Edw. VI. c. 1, s. 2) ; and if he be beneficed, shall 
for the first offence be imprisoned six months and forfeit a year’s value 
of his benefice ; for the second, shall be deprived and suffer one year’s 
imprisonment; and for the third, shall in like manner be deprived and 
suffer imprisonment for life. And that if any person whatsoever shall 
in plays, songs, or other open words, speak anything in derogation, 
depraving, or despising of the said book, or shall forcibly prevent the 
reading of it, or cause any other service to be read in its stead, lie shall 
forfeit for the first offence 100 marks ; for the second, 100 ; and for the 
third, shall forfeit all his goods and chattels, and suffer imprisonment 
for life. This Act (I Edw. VI. c. I) was at the Restoration applied to the 
Prayer Book of 1002 (14 Car. II. c. 1, s. 1).

The Toleration Act, 1088 (l Will, and M. c. 18), s. 17, enacted, that 
whosoever should deny in his preaching or writing the doctrine of the 
Blessed Trinity, should lose all benefit of the Act for granting toleration.

(h) R. r. Wools! on, Rarnard, I M2 ; 2 Sir. 
834 ; Fitsgib. 64.

(i) 4 St. Tr. (N. S.) 677 : 6 .1. I\ 400.
(;) 16 Cox, 231, Coleridge, C.J.
(t) U. r. Williams 117071. 2» St. Tr. 060. 

It. e. Richard Carlile. 4 St. Tr. (N. S.) 1423. 
Abbott, C.J. It. r. Tunbridge, 1 St. Tr. 
(N. S ) 136011, llavley, J.

(l) See It. »>. Woolston, Kit/.gibbon, (Ml.
(m) It. r. (.athcrcnle, 2 Isw. 237, 264. 
(») Hep. I Mary, c. 2, but revived

I Kliz. e. I.
(o) Partly repealed 7 & H Viet. c. 102 : 

0 & 10 Viet. e. 60 ; but not so as to affect 
the provisions here mentioned.
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This section was repealed in 1813 by 53 Geo. III. c. 160 : but while it 
was in force it was considered as operating to deprive the offender 
of the benefit of the Toleration Act, leaving the punishment of the 
offence as for a misdemeanor at common law (/>). An Act of 1698 
(9 Will. III. c. 36 (9 & 10 Will. III. c. 32 (Huffhead)), entitled 
• an Act for the more effectual suppressing of blasphemy and pro 
faneness ’) enacts, that if any person, educated in or having made 
profession of the Christian religion, shall, by writing, printing, teaching, 
or advised speaking, [deni/ any one of the Persons in the Holy Trinitif 
to be (tint (//), or | should assert or maintain there are more gods than one, 
or should deny the Christian religion to be true, or the Holy Scriptures 
to be of divine authority, he should, on lawful conviction on indictment 
or information in any of His Majesty’s Courts at Westminster, at the 
assizes, by the oath of two or more credible witnesses, upon the first offence 
be rendered incapable to hold anv office or place of trust ; and for the 
second be rendered incapable of bringing any action, being guardian, 
executor, legatee, or purchaser of lands, and should suffer three years’ 
imprisonment without bail (r). The statute does not abrogate the 
common law, but is cumulative (x). Thus in K. r. Richard Carlile (/), 
made in arrest of judgment on an information for a blasphemous libel, 
on the ground that this statute had put an end to the common law 
offence : in summing up to the jury, Abbott, C. .1., said : ‘ If the whole 
Act of Will. III. had been repealed, the common law would still have 
remained * ; and on a motion made the Court were clear that it had 
not. On few branches of the law has there been more change in the 
policy of prosecution, and the views of the judges, than in that relating 
to biasphemv. Prosecutions were numerous early in the nineteenth 
century (n). Since 1837 they have been few. There is one reported 
in 1857 (r). The latest of any importance were in 1882 (ir) and 1ÎHI8 (jr). 
The opinions of the judges have also changed with respect to the essential 
elements of the offence : and tin* gist of the offence is not now considered 
to be in holding an opinion (//) contrary to the general tenets of Christi­
anity, or the particular doctrines of the Church of England, which may 
be heretical, but in the mode of expressing it (:). In H. r. Woolston (a).

(/>) K. »’. Williams 11707), 2» St. Tr. flttt, 
Kenyon, ('..I. Holt on Libel, tut.

(7) The words in italien were repealed in 
ISIS (53 Geo. III. e. inn. s. 2). See It. r. 
Waddington, I It. & ('. 2». ; I St. Tr. (N. S.) 
1339. For a prosecution on the repealed 
woixIh, Hee It. r. Klwell (1721»], Odgers on 
Libel (4th <-<!.), 449.

(r) But the delinquent publicly renoun­
cing Ida error in open Court, within four 
months after the find conviction, is to he 
discharged for t hat once from all diaahilit ies.

(«) It. e. Woolston, Barnard, It 12 ; 2 St. 
Tr. S34 ; Fit /.gib. Ii4. It. r. Williams. 29 
St. Tr. 693. It. r. Eaton. 31 St. Tr. 927.

(0 1 St. Tr. (N. S.) I3H7. Cf. K. r. Wad­
dington. 1 B. & C. 29; I St.Tr.(N. S.) 1342.

(«) There were seventy-three convictions 
between 1821 and 1834. See the statistics 
collected, I St.Tr. (N.S.) 1385. ami list of de­
cisions 1 St. Tr. (N. 8.) I039n. Sec also Alt.-

Gen. Pearson. 3 Mer. 353. 379. 398. 495, 
497. One was in respect of the publication 
of Shelley's * Queen Mali." It. e. Moxon 
118411. 4 St. Tr. (N. S.)993, which resulted 
in a conviction, not followed by judgment. 
As to the motives for the prosecution and 
the value of the ease as an authority, see 
It. e. Hicklin, L. It. 3 Q.B.372, Blackburn. .1.

(r) It. r. P.K.ley. 8 St. Tr. (N. S.) 1989. 
See Stepli. Dig. Cr. I>aw (9th ed.) ; 2 Stepli. 
Hist. Cr. L. 475.

(w) It. e. Ramsay, 15 Cox, 231, Cole­
ridge, L.C..I.

(x) It. »•. Boulter 11998). 72 .1. P. 181, 
Phillimore, J.

(y) S<*c Odgers oil Libel (4th «il.), 448. 
quoting Evans v. Chamberlain of IjoiuIoii 
117071. Lord Mansfield.

(:) Shore r. Wilson, 9 Cl. & F. 353. But 
see Cowan r. Milburn, L. It. 2 Ex. 280.

(«) Fitegiblxm, 99.
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un indictmt'iit for publishing a blasphemous book, it was moved in arrest 
of judgment, that as the intent of the book was only to shew that the 
miracles of Jesus Christ were not to be taken in their literal sense, it 
could not be considered as attacking Christianity in general, but only 
as striking against one received proof of His being the Messiah ; to which 
the Court said, that the attacking Christianity in the way in which it 
was attacked in this publication was destroying the very foundation of 
it ; and that, though there were professions in the book that its design 
was to establish Christianity upon a true bottom by considering these 
narrations in Scripture as emblematical and prophetical, vet that such 
professions were not to be credited, and t hat the rule is allegatio contra 
factum mm est admittenda. But the Court also said, that though to write 
against Christianity in general is clearly an offence at common law, they 
laid stress upon the word general, and did not intend to include s
between learned men upon particular controverted points ; and, in 
delivering the judgment of the Court, Raymond, C.J., said : ‘ 1 would 
have it taken notice of that we do not meddle with any differences of 
opinion, and that we interpose only where the very root of Christianity 
itself is struck at.*

It is said by Blackstone (/>) that ‘contumely and contempt are what 
no establishment can tolerate: but, on the other hand, it would not be 
proper to lav any restraint upon rational and dispassionate discussions 
of the rectitude and propriety of the established mode of wc .’ In 
Starkie on Libel (1st ed.), 4!Mi, 497, it is said that ‘ it may not be going 
too far to infer, from the principles and decisions, that no author or 
preacher who fairly and conscientiously promulgates the opinions with 
whose truth he is impressed, for the benefit of others, is, for so doing, 
amenable as a criminal ; but a malicious and mischievous intention is 
in such case the broad boundary between right and wrong ; and that if 
it can be collected, from the offensive levity with which so serious a 
subject is treated, or from other circumstances, that the act of the 
party was malicious, then, since the law has no means of distinguish­
ing between different degrees of evil tendency, if the matter published 
contain any such tendency, the publisher becomes amenable to jus­
tice’ (r). In R. v. Mary Carlile (</), Best, J., ruled that the jury must 
inquire whether the alleged libel was a temperate discussion of the truth 
of Christianity or an attempt to vilify and degrade it, to excite prejudice 
and not to convince.

In R. r. Richard Carlile (e), the Court appears to have considered 
that a fair, reasonable,open, and temperate discussion of the religion of 
this country was not blasphemy.

It is a question for the jury whether or not the words amount to a 
blasphemous libel. The wilful intention to insult and mislead others 
by means of licentious and contumelious abuse offered to sacred subjects

(t) 4 Com. fit.
(r) See 2nd edition, vol. 2. 1411 7.
(</ 118211 1 SI. Tr. (N. S.) ltm. Tito

prouvent ion was in respect of a pamphlet, 
in which the morality of the Old and New 
Ttwtaments were contra*!id, and the for­

mer was declared to he * full of eonl radie- 
lions and wickedness."

(0 11 Kill | (second trial). I St. Tr. (N. S.) 
i:i87. IMIOn. As to first trial, see 4 St. Tr. 
(N. S.) 142.1. See also authorities collected 
l«. T. Journal, July 22, 1882.

D-D

0
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or by wilful misrepresent at ions or wilful sophistry calculated to mislead 
the ignorant and unwary, is the criterion and test of guilt. A malicious 
and mischievous intention, or what is equivalent to such an intention 
in law as well as morals a state of apathy and indifference to the interests 
of society—is the broad boundary between right and wrong(/). ‘To 
asperse the truth of Christianity cannot per sc be sufficient to sustain a 
criminal prosecution for blasphemy. To maintain that merely because 
the truth of Christianity is denied without more, therefore the person 
denying it may be indicted for blasphemous libel is, 1 venture to think, 
absolutely untrue. It is a view of the law which cannot be historically 
justified. Parliament , the supreme authority as to old law, has passed Acts 
which render the dicta of the judges in former times no longer a "
And it is no disparagement to their authority to say that observations 
which were made under one state of the law are no longer applicable 
under a different state of things. As I observed before, I put it as a 
redact in ad absurd um that if it was enough to say that “ Christianity was 
part of the law of the land,” then there could be no discussion on any 
part of the law of the land, and it would be impossible, for example, to 
discuss in a grave argumentative way the question of a monarchical form 
of government, as Harrington discussed it in his " Oceana,” without 
being liable to be indicted for a seditious libel. I was not aware that what 
I then put as a redact in ad absurdum had been judicially held, and that a 
man had actually been convicted of a seditious libel (It. v. Bedford, 
(lilbert's Kep. K.B. 1M17) (7), for discussing such a question, his work con­
taining, as the report states, no reflection upon the existing government. 
No judge or jury in our day would convict a man of seditious libel in such 
a case,- it would be regarded as monstrous. 1 have no doubt there­
fore that the mere denial of the truth of Christianity is not enough to 
constitute the offence of blasphemy. . . . Whatever the older cases may 
have been, the fact remains that Parliament has altered the law as to 
religion. It is no longer the law that none but believers in Christianity 
can hold office in the State. The state of things is no longer the same 
as when the older judgments were pronounced,—judgments, how­
ever, which have been strained, I think, beyond what they will justly 
warrant. . . . The defendants have admitted that these publications 
were intended to be attacks on Christianity and on the Hebrew Scrip­
tures, and have cited a number of passages from approved writers which 
they say are to the same effect. That may be so . . . and I lav it 
down as law that if the decencies of controversy are observed, even 
the fundamentals of religion may be attacked without the writer being 
guilty of blasphemy. But no one can fail to see the difference between 
the works of the writers who have been quoted and the language used 
in the publications now before us, and I am to say that it is differ­
ent not only in degree but in kind and nature. There is a grave and 
earnest tone, a reverent, perhaps I might even say a religious, spirit 
about the very attacks on Christianity itself which we find in the authors

(/) R. r. Bradlaugh, l.1» Cox, 217, Cole- man. The nature of the libel is not in­
ridge. C.J. dieated in the report, which only gives

(g) 1713. The defendant was a clergy- the title, ‘ The Hereditary Rights, Ac.'

45
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referred to which shews that what they aimed at was not insult to the 
opinions of the majority of mankind nor to Christianity itself, but real, 
quiet, earnest pursuit of truth. And if the truth at which they have 
arrived is not that which you and 1 have been taught and at which 
perhaps we might now arrive, it is not because their conclusions differ 
from ours that they are to be deemed fit subjects for criminal prosecu­
tion ’ (h).

The rulings above given have been criticised by Sir James Stephen 
as amounting to a judicial change in the law(t). Kilt their substance 
has been accepted as correct in the most recent prosecution, It. v. 
Boulter (y), an indictment for blasphemous speeches, where Phillimore, J., 
directed the jury as follows : ‘ A man is free to speak and teach what 
he pleases as to religious matters, though not as to morals. He is free 
to teach what he likes as to religious matters even if it is unbelief. 
But when we come to consider whether he has exceeded the limits, we 
must not neglect to consider the place where he speaks, and the persons 
to whom he speaks. A man is not free in a public place where passers 
by who might not willingly go to listen to him knowing what he was 
going to sav might accidentally hear his words, or where young people 
might be present. A man is not free in such places to use coirse ridicule 
on subjects which are sacred to most people in the country. He is free to 
use arguments.* He suggested further that it was for the jury to draw 
the line, and they should do so in favour of the accused if he were arguing 
in favour of his honest belief or unbelief, but not if he were making a 
scurrilous attack on the beliefs of most people in a public place where 
passers bv might have their ears offended or the young might come. 
Such conduct would tend to a breach of the peace by hot-headed believers.

In a case where a pamphlet stated that Jesus Christ was an impostor, 
a murderer in principle, and a fanatic, a juryman asked whether a work 
denying the divinity of our Saviour was blasphemous; and Abbott. 
C.J.. answered that a work speaking of Jesus Christ in the language 
used in the pamphlet was blasphemous ; and on a motion for a new trial, 
on the ground that this was a wrong answer, the Court held that the 
answer was right (k).

In It. t\ Williams (/). in pronouncing the judgment of the Court of 
King’s Bench upon a person convicted of ' ' homy in respect of having 
published Paine’s 'Age of Reason,’ Ashhurst, J., said, that, although 
the Almighty did not require the aid of human tribunals to vindicate 
His precepts, it was, nevertheless, tit to shew our abhorrence of such 
wicked doctrines as were not only an offence against God, but against 
all law and government, from their direct tendency to dissolve all the 
bonds and obligations of civil society ; and that it was upon this ground 
that the Christian religion constituted part of the law of the land. That 
if the name of our Redeemer was suffered to be traduced, and His holy 
religion treated with contempt, the solemnity of an oath, on which the 
due administration of justice depended, would be destroyed, and the

(A) R. r. Ramsay, 15 Cox, 231, Colcriilgo, 
LOJ.

(«) Stvph. Dig. Cr. Law (Oth oil.). 125.
0") 72 J. P. 188, Phillimorv, J.

(*) R. r. Waddington, 2 B. A- C. 20.
(/) [17071 20 St. Tr. 000. Hee Holt on 

Libvl, 00, note (a) ; 2 Starkr on Libvl, 
141 ; Oilgers on Lil»vl (4th oil.), 445.

5
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law be «tripped of one of its principal sanctions, the dread of future 
punishments (m).

In K.r.Vetrherine (a),a Homan ( atholic priest was indicted for burning 
a copy of the Authorised Version of the Scriptures, but was acquitted.

It has already been stated that it is immaterial whether the publica­
tion is oral or written (o). Committing mischievous matter to print or 
writing, and thereby affording it a wider circulation, may be an aggra­
vation of the offence, and affect the measure of punishment (p). On 
the other band, the open speaking of blasphemous r in a public 
place where many must pass may be a graver offence than abuse of religion 
at a ticket meeting of a secular society (7).

Pleas, &c. The privilege attaching to reports of judicial proceedings 
does not cover the republication of blasphemous matter. This was so 
laid down in K. v. Mary Carlile (r). where the defendant published the 
proceedings at the trial of Richard Carlile (#), in which he read to the 
jury the whole of Paine’s ‘ Age of Reason.’

In It. v. Creevey (/), which related to proceedings in Parliament, 
Bayley, J., said: ‘ It has been argued that the proceedings of Courts of 
justice are open to publication. Against that, as an unqualified proposi­
tion, 1 enter my protest. Suppose an indictment for blasphemy, or a 
trial where indecent evidence was necessarily introduced ; would every 
one be at liberty to poison the minds of the public, by circulating that 
which for the purposes of justice the Court is bound to hear ? 1 should
think not : and it is not true, therefore, that in til instances the proceed­
ings of a Court of justice may be published.’

The provisions of the Law of Libel Amendment Act. 1888 (51 & 52 
Viet. c. (>4), giving privilege to fair and accurate reports in newspapers 
of proceedings in courts of justice and public meetings, expressly 
exclude " " " mous matter from the privilege (u).

The provisions of the Libel Act, 1813 (6 & 7 Viet. c. 90), s. (i, as to 
justification, do not extend to blasphemous libel (r). At common law it 
is no answer to an for blasphemy to prove the truth of the
attack on Christianity which is the subject of the indictment («’) ; in one 
case the Court went so far as to punish as contempt the persistence of 
the defendant in reviling Christianity in the course and as part of his 
defence (jr). In other cases the Court has stopped attempts to repeat or 
justify tlie allege " ' v as part of the defence (//).

(m) This libel attacked the truth of the 
Old and New Testaments ; arguing that 
there was no genuine revelation of the will 
of tlod existing in tho world; and that 
reason was the only true faith which laid 
any obligations on the conduct of mankind. 
In other res|»ects also it ridiculed and vili­
fied the prophets, our Saviour, His dis­
ciples, and the Holy Scriptures.

(») I 1855] 8 St. Tr. (N. S.) 10811 ; 7 Cox, 
70.

(o) See R. r. Boulter, 72.1. V. 188, Vhilli-

(j>) 2 Starkie on Libel (2nd cd.), 144 ; 
(Mgers on Libel (4th cd.), 440 et *eq.

(</) R. »'. Boulter, 72 .1. V. 188.
(r) 1 St. Tr. (N. S.' 1033. R. r. Creevey,

infra.
M 3 B. & Aid. 131; I St. Tr. (N. S.) 1387. 
(/) 1 M. & S. 223, 231.
(«) Ss. 3. 4, /««/, p. 1021 • ! *<q.
(»•) B. r. Du (Tv 118401, 0 St. Tr. (N. S.) 

303 ; 0 Ir. L. R. 321» ; 2 Cox, 45.
(w) R. r. Tunbridge [1822], l Kt. Tr. 

(N. S.) 1308, an indictment for publishing 
' Palmer's Principles of Nature." Cooke v. 
Hughes, Ry. & M. 114.

(x) It. r. Davison [1821], I St. Tr. (N. S.) 
1300.

(y) It. r. Richard Carlile f 1811*1, 4 St. 
Tr. (N. S.) 1243 ; It. r. Marv Carlile 11821], 
I St. Tr. (N. S.) 1033. 1042. 1045». It. r. 
Tunbridge. I St. Tr. (N. S.) 1300. Cooke r. 
Hughes, Ry. & M. 114.

4

01

33
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The provision» of the Act of 1843, sect. 7 (c), a» to exculpatory 
evidence to displace a prima facie case of publication, apply to 
blasphemous libels (a). The offence is not cognisable at quarter 
sessions (b).

Punishment. Blasphemy, being a misdemeanor at common law, is 
punishable by fine or imprisonment, without hard labour, or both (r). 
The quantum is in the discretion of the Court. As to the punishment 
under 9 Will. 111. e. 35, vide ante, p. 395. Under the Criminal 
Libel Act, 1820 (60 (leo. III. & 1 Geo. IV.), c. 8, the composing, printing, 
or publishing of a 'heinous libel is punishable on a second conviction 
by such punishment as might in 1820 be inflicted in cases of high 
misdemeanors (sect. 4) (d). By the same Act provision is for 
ordering search for, seizure, and disposal of copies of blasphemous libels 
after conviction (sects. 1, 2).

(:) /M. p. 1040.
(«) K. r. Bradlmi^li, l.'i Cox, '221, Colo-

(6) f> Si 0 Vivl. e. .'IS. h. I. Thin wviiih 
alwayn to have been tin* rule. Atwooil’s 
case, Vro. Jac. 421. The contention there

was that the jurisdiction was in the Court 
of High Commission.

(r) Vide ante, p. 240.
(d) Aiilr, p. 240. So much of the Act ns 

preseriheil haniahment was repealed in 1830 
(Il (leo. IV. & I WHI. IV. e. 73, s. I).

5
5
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CANADIAN NOTES.

OP BLASPHEMY.

Blasphemous Libel.—Code sec. 198.
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CHAPTER THE SECOND.

OF DISTURBANCES IN CHURCHYARDS OR PLACES OF PUBLIC 
WORSHIP (a).

Affrays in a church or churchyard have always been esteemed very 
heinous offences, as being very great indignities to the Divine Majesty, 
to whose worship and service such places are immediately dedicated ; 
and upon this consideration all irreverent behaviour in these places 
has been esteemed criminal by the makers of our laws. So that 
many disturbances occurring in these places are visited with punishment 
which, if they happened elsewhere, would not be punishable at all ; as 
bare quarrelsome words : and some acts are criminal which would be 
commendable if done in another place ; as arrests by virtue of legal 
process (6).

It seems to have been recognised that it was a misdemeanor to obstruct 
divine service in a church, but a criminal information was refused on the 
ground that the alleged disturbance arose out of the intrusion as preacher 
by the rector of a methodist who did not hold a licence to preach from 
the bishop of the diocese (r).

Several statutes have been passed for the purpose of preventing 
disturbances in places of worship belonging to the established church, 
and also in those belonging to congregations of Protestant Dissenters and 
Roman Catholics.

By an Act of 1551 (5 & (> Edw. VI. c. 4), s. 1, ‘ if any person whatso­
ever shall . . . by words only, quarrel, chide, or brawl in any church 
or churchyard . . . then it shall be lawful unto the ordinary of the 
place where the same offence shall be done, and proved by two lawful 
witnesses, to suspend every person so offending ; that is to say, [if he be 
a layman, ab inyresau ecclesiœ, and (d)\ if he be a clerk, from the ministra­
tion of his office, for so long time as the said ordinary shall by his discretion 
think meet and convenient, according to the fault.’

By sect. 2, ‘ if any person or persons shall smite or lay violent hands 
upon any other, either in any church or churchyard, then ipso facto every

(«) Tim first Act of Uniformity (f> & (I 
Edw. VI.c. l),s. 2, imposes» general duty on 
people to go to church, and conferred a 
general right corrclativcly to go to church. 
TIichc provisions are repealed as to persons 
dissenting from the doctrines or worship of 
the Church of England, and as to pecuniary 
penalties for non-attendance at church (9 & 
10 Viet. c. Hit). Suhj«*et to these repeals, the1 
Act still applies to members of the Church 
of England. Nee Taylor v. Timson, 20 

VOL. I.

Q.B.T). 071. Marshall r. (irahant [10071, 
2 K.B. 112, 120, 1‘hillimore, ,1.

(h) 1 Hawk. e. «1.1. s. 20.
(e) R. v. Wroughton, Burr. 1083.
(d) By the Ecclesiastical Courts Juris- 

diotion Act, I860 (23 & 24 Viet. o. 32), this 
Act is repealed as to persons not in holy 
orders (s. 4), and the jurisdiction of Eccle­
siastical Courts to adjudicate on suits for 
brawling against persons not in holy orders, 
is taken away.

2 i)
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person so offending shall be deemed excommunicate, and be excluded 
from the fellowship and company of Christ’s congregation ’ (e).

This statute was passed in aid of the ecclesiastical law for the protec­
tion of the sanctity of public worship, and in aid of the common law (e). 
It deals with three offences: (1) quarrelling by words only ; (2) smiting 
or laying violent hands on another ; (3) striking with a weapon, or 
drawing a weapon with intent to strike (/).

In 1787 (27 Ueo. III. c. 31, s. 2) it was enacted that, ‘ no suit shall be 
commenced in any Ecclesiastical Court ... for striking or brawling in 
any church or churchyard after the expiration of eight months from the 
time when such offence shall have been committed . .

In the construction of the Act of 1651 it has been held that the Ecclesi­
astical Court might proceed upon the two first sections ; for though the 
offence mentioned in the second section of smiting in the church or 
churchyard is an offence at common law, and the offender may be 
indicted for it, yet, besides this, lie may, under the statute, be ipso facto 
excommunicated (</). No previous conviction is necessary in this case ; 
though, if there be one, the ordinary may use it as proof of the fact (//).

Cathedral churches, and the churchyards which belong to them, are 
within the statute (<). And it is no excuse for a person who strikes another 
in a church, &c., to shew that the other assaulted him (/). But church­
wardens, or perhaps private persons, who whip boys for playing in the 
church, or pull off the hats of those who obstinately refuse to take them 
off themselves, or gently lay their hands on those who disturb the 
performance of any part of divine service, and turn them out of the 
church, were never within the meaning of the statute (k).

By an Act of 1553 ( 1 Mary, st. 2, c. 3), s. 2, ‘ if any person or persons, 
of their own power and authority ... at any time after the 20th day 
of December next coming (1553), do or shall willingly and of purpose, by 
open and overt word, fact, act, or deed, maliciously or contemptuously 
molest, let, disturb, vex, or trouble, or by any other unlawful ways or 
means disquiet or misuse, any preacher or preachers, licensed, allowed, 
or authorised to preach by the Queen’s Highness, or by any archbishop 
or bishop of this realm, or by any other lawful ordinary, or by any of 
the universities of Oxford and Cambridge, or otherwise lawfully authorised 
or charged by reason of his or their cure, benefice, or other spiritual 
promotion or charge, in anv of his or their open sermon, preaching, or 
collation, that he or they shall make, declare, preach, or pronounce, 
in any church, chapel, churchyard, or in any other place or places, used. 
frequented, or appointed, or that hereafter shall be used or appointed to 
be preached in ; or if any person or persons shall maliciously, willingly, 
or of purpose, molest, let, disturb, vex, disquiet, or otherwise trouble, 
any parson, vicar, parish priest, or curate, or any lawful priest, preparing,

(f) Smiting in a church or churchyard is 
a common-law offence. Wilson r. ( ireaves, 
I Burr. 240, 243, Lord Manslield. Pen- 
hallo’s case, C'ro. Kliz. 231.

(/) Wilson v. (J reaves, uhi sup.
(<J) Id. ibid.
(h) Id. ibid. Proceedings for damages 

in either clause would lie prohibited, for

the Ecclesiastical Court acted pro salute 
anima. I xml Manslield, <*.,!. : * We pro­
ceed to punish, they to amend.'

(i) Dethick’s ease, I I .eon. 248.
(y) I Hawk. c. 03. s. 28.
(Z ) M. ihid. s. 20. See notes («) (p. 401) 

and (» ) supra.
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saying, doing, singing, ministering or celebrating the mass, or other 
such divine service, sacraments or sacramentals, as was most commonly 
frequented and used in the last year of the reign of the late sovereign 
lord King Henry the Eighth, or that at any time hereafter shall he allowed, 
set forth, or authorised, by the Queen’s Majesty ; or, if any person or 
persons . . . after the said 20th day of December shall contemptuously, 
unlawfully, or maliciously pull down, deface, spoil, abuse, break, or 
otherwise unreverently handle or order the most blessed, comfortable, 
and holy sacrament of the Body and Blood of our Saviour Jesus Christ, 
commonly called the Sacrament of the Altar, being, or that shall be, in 
any church or chapel, or in any other decent place, or the pyx or canopy 
wherein the said sacrament is or shall be; or unlawfully, contemptuously, 
or maliciously, of their own power or authority, pull down, deface, spoil, 
or otherwise break, any altar or altars, or any crucifix or cross, that 
now or hereafter shall be in any church, chapel, or churchyard : that then 
every such offender, his or their aider, procurer, or abettor, aiders, 
procurers, or abettors, immediately and forthwith, after any of the said 
act or acts, or other the said misdemeanors so committed, shall be appre­
hended by any constable or constables, churchwarden or churchwardens 
of the said parish, town, or place where the said offence or offences shall 
be so committed, made, or done, or by any other, or by any other officer 
or officers, or by any other person or persons then being present at the 
time of the said offence or offences so unlawfully committed, made, or 
done * : and being so apprehended, shall be brought before some justice of 
the peace, by whom he shall, accusation, be committed forth­
with ; and within six days next after the accusation the said justice, 
with one other justice, shall diligently examine the offence ; and if the 
two justices find the person guilty, by proof of two witnesses, or con­
fession, they shall commit him to gaol for three months, and further to 
the quarter sessions next after the end of the three months ; at which 
sessions he is upon repentance to be discharged, finding surety for his 
good behaviour for a year ; and if he will not repent, he is to be further 
committed till he does (/).

The statute of 1553 merely gave to the common law cognisance of an 
offence, which was before punishable by the ecclesiastical law. To fall 
within that statute, the party must maliciously, wilfully, or of purpose, 
molest the person celebrating divine service. The plaintiff on a Sunday 
presented a notice to the parish clerk, and desired him to read it. The 
clerk, after consulting the minister, refused to do so. After the Nicene 
freed had been read, and whilst the minister was walking from the com­
munion table to the vestry-room, and whilst no part of the service was 
actually going on, the plaintiff stood up in his pew and read a notice that 
a vestry would be held to choose churchwardens, whereupon the minister 
desired a constable to take him out of the church, which the constable 
did, and detained him an hour after the service was over, and then allowed 
him to go upon promising to attend before a magistrate the next day.

(I) 1 Mary, boss. 2. c. 3, ». I. The Act i 
printed in the revised edition of the statute 
and is specially saved from repeal by 23 i

to the I ook of Common I’rayvr in use under 
Acts of subsequent sovereigns. 1 Hawk, 
e. <13, s. 31 ; (libs. 372.

83



-104 [BOOK V.Of Offences against Religion, &c.

It was hold, that although the constable might be justified in removing 
him from the church, and detaining him until the service was over, he 
could not detain him afterwards to take him before a magistrate under 
this statute. Abbott, C.J., said: ' Had the notice been read by the 
plaintiff whilst any part of the service was actually going on, we might. 
Iiave thought that he had done it on purpose to molest the minister ; but 
the act having been done during an interval when no part of the service 
was in the course of being performed, and the party apparently supposing 
that he had a right to give such a notice, 1 am not prepared to say that the 
1 Mary, st. 2, c. 3, warranted his detention in order that he might be 
taken before a justice ’ (w).

The statute further provides, that persons rescuing offenders so appre­
hended as aforesaid, or hindering the arrest of offenders, shall suffer 
like imprisonment, and pay a fine of five " for each offence (w). 
And if any offenders are not apprehended, but escape, the escape is to 
be presented at the quarter sessions, and the inhabitants of the parish 
where the escape was suffered are to forfeit five pounds (o).

Precedents are to be met with of indictments for breaking the windows 
of a church, by firing a gun against them (/>) : but it has been doubted 
whether such an indictment is sustainable, as being for a mere 
trespass (q).

By sect. 3 of the Act of Uniformity of 1558 (l Eliz. c. 2)(r), ‘ If any 
person or persons whatsoever, after the said feast of the Nativity of 
St. John tlie Baptist next coming, 24 June, 1559 . . . shall, by open 
fact, deed, or by open threatenings, compel or cause, or otherwise 
procure or maintain any parson, vicar, or other minister in anv cathedral 
or parish church, or in chapel, or in any other place to sing or say anv 
common or open prayer, &c. . . . or that by any of the said means shall 
unlawfully interrupt or let any parson, vicar, or other minister in any 
cathedral, parish church, chapel, or any other place to sing or say common 
or open prayer, or to minister the sacraments or any of them in such 
manner and form as is mentioned in the said book (s) : that then every 
such person being lawfully convicted in form aforesaid ’ (/.<*., ‘ according 
to the laws of this realm, by verdict of twelve men, or his own confession, 
or by the notorious evidence of the fact ’ (sect. 1)), ‘ shall forfeit to 
the Queen . . . for the first offence 100 marks . . .’ or in default of 
payment within six weeks of conviction imprisonment for six months, 
on a second conviction 400 marks, or in default, &e., imprisonment 
for twelve months, and, on a third conviction, forfeiture of all his goods 
and chattels and imprisonment for life. The Act of 1558 was in 1002 
(14 Car. II. c. 4) applied to the Prayer Book then put into use.

Methodists and dissenters from the Established Church have a right, 
to protection if interrupted in their decent and quiet devotions (/).

(m) Williams r. (Heninter, 2 B. & C. OiMl. 
It was also held that the ease did not come 
within the Toleration Act, I Will. A M. 
n. IS, port, p. 40ft.

<n) S. 2.
(O) H. 3.
(p) 2 Chit. Cr. I,. 23.
(<-/) Id. ibid., and see ante, p. 10.

(r) Kpeeially saved from repeal by 23 & 
24 Viet. c. 32, a. 0.

(*) i.e., The Common Prayer Book autho­
rised by ft & 0 Edw. VI. e. I, as altered by 
I Kli/. 'e. 1, S. I.

(t) B. v. Wroughton, 3 Burr. 1083, 1084, 
Lord ,Mansfield. This does not refer to 
any statute.

45
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The Toleration Act of 1088 (1 Will. AM. c. 18) (u) provides (sect. 15)(v), 
that1 if any person or persons, at any time or times after the 10th day of 
June ’ (1688) ‘ do and shall, willingly and of purpose, maliciously or con­
temptuously, come into any cathedra! or parish church, chapel, or other 
congregation permitted by this Act, and disquiet or disturb the same, or 
misuse any preacher or teacher, such person or persons, upon proof 
thereof before any justice of peace, by two or more sufficient witnesses, 
shall find two sureties to be bound by recognisance in the penal sum < f 
fifty pounds, and in default of such sureties shall be committed to prison, 
there to remain till the next general or quarter sessions ; and upon con- 
vietion of the said offence at the said general or quarter sessions, shall 
suffer the pain and penalty of twenty pounds, to the use of the King’s and 
Queen’s Majesties, their heirs and successors ’ (w).

Before this statute the Court of King’s Bench refused to grant a 
certiorari to remove an indictment found at the sessions against a person 
not behaving himself modestly and reverently at the church during 
divine service ; for, although the offence was punishable by ecclesiastical 
censures, the Court considered it properly came within the cognisance 
of the justices of the peace (x). An indictment upon the Toleration 
Act, sect. 15 (18), found at quarter sessions, may be removed by certiorari 
before verdict, notwithstanding the words of the statute, which seem at 
the first view to confine the cognisance of the offence to the justices in the 
first instance, and in the next to the quarter sessions (//).

The oaths taken by a preacher under this Act (z) were matter of record, 
and could not be proved by parol evidence ; but it was not necessary, 
upon an indictment for disturbing a dissenting congregation, to prove 
that the minister had taken the oaths (a). It is no defence to such an 
indictment that the defendant committed the outrage for the purpose 
of asserting his right to the situation of clerk (/>). And it has been held 
that a congregation of foreign Lutherans, conducting the service of their 
chapel in the German language, are within the protection of the statute (r). 
Upon the conviction of several defendants, each of them is liable to a 
penalty of twenty pounds (d).

The Toleration Act only applies where the thing is done wilfully, and 
of purpose to disturb the congregation or misuse the minister (e).

Bv the Places of Religious Worship Act, 1812 (52 Geo. III. c. 155), 
s. 12, 1 If any person or persons, at any time after the passing of this Act 
(July 29, 1812), do and shall wilfully and maliciously or contemptuously 
disquiet or disturb any meeting, assembly, or congregation of persons

(«) This Act was repealed in 1871 (34 & 
35 Viet. e. 48), except as. 5, 15, and so 
much of h. 8 as specifies the service and 
offices from which certain persons are

(»’) This section is described as s. 18 in 
Ruffhcad's edition of the statutes and in 
23 & 24 Viet. c. 32. s. ((, by which it is 
specially saved.

(»/•) A similar provision as to Roman 
Catholic congregations, made by 31 Cleo. 
III. c. 32, s. 10, was repealed in 1871 (34 
& 35 Viet. c. 110, 8. L. R.), as superseded

by the enactments next to be mentioned.
(.r) Anon., I Keb. 401. Burn's dust. tit. 

• Public Worship."
(y) R. r. 11 uIn*. 0 T. It. 542. It. r. Wad- 

ley, 4 M. & S. 508.
(z) These oaths were abolished in 1871 

(34 & 35 Viet. e. 48).
(«) It. r. Hu he. Peake, 131.
(b) Id. ibid.
(r) Id. ibid.
(d) It. r. Hube, 5 T. It. 542.
(e) Williams v. Glenistcr, 2 B. & C. ODD, 

Abbott, G.J.
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assembled for religious worship, permitted or authorised by this Act, or 
any former Act or Acts of Parliament, or shall in any way disturb, molest, 
or misuse any preacher, teacher, or person officiating at such meeting, 
assembly, or congregation, or any person or persons there assembled ; 
such person or persons so offending, upon proof thereof before any justice 
of the peace by two or more credible witnesses, shall find two sureties 
to be bound by recognisances in the penal sum of fifty to answer
for such offence ; and in default of such sureties shall be committed to 
prison, there to remain t ill the next general or quarter sessions ; and 
upon conviction of the said offence at the said general or quarter sessions 
shall suffer the pain and penalty of forty pounds.’ By sect. 14 nothing 
contained in the Act shall extend to (Junkers, nor to any meetings or 
assemblies for religious worship held or convened by them.

By the Woman Catholic Churches Act, 1832 (2 & 3 Will. IV. c. 115), 
s. I. British subjects professing the Woman Catholic religion were, as to 
their places for religious worship in Great Britain, made subject to the 
same laws as Protestant dissenters in England.

Sect. 2 of the Religious Disabilities Act, 1846 (9 & 10 Viet. c. 59), makes 
places for religious worship of His Majesty’s subjects professing the 
Jewish religion subject to the same laws as His Majesty’s Protestant 
subjects dissenting from the Church of England ; and by sect. 4 of the 
same Act, ‘ all laws now (August 18, 1846) in force against the wilfully 
and maliciously or contemptuously disquieting or disturbing any meeting, 
assembly, or congregation of persons assembled for religious worship 
permitted or authorised by any former Act or Acts of Parliament, or the 
disturbing, molesting, or misusing any preacher, teacher, or person 
officiating at such meeting, assembly, or congregation, or any person or 
persons there assembled, shall apply respectively to all meetings, assem­
blies, or congregations whatsoever of persons lawfully assembled for 
religious worship, and the preachers, teachers, or persons officiat ing at such 
last-mentioned meetings, assemblies, or congregations, and the persons 
there assembled.’

By the Liberty of Weligious Worship Act, 1855 (18 & 19 Viet. c. 86), 
s. I, ‘ nothing contained ’ (in the recited Acts I Will.& M.sess. l,c. 18, 
and 52 Geo. III. c. 155, supra) 4 shall apply, (1), to anvcongregation or 
assembly for religious worship held in any parish or ecclesiastical dis­
trict, and conducted by the incumbent, or in case the incumbent is not 
resident, by the curate of such parish or district, or by any person author­
ise by them respectively ; (2), to any congregation or assembly for 
religious worship meeting in a private dwelling-house or on the premises 
belonging thereto ; (3), to any congregation or assembly for religious 
worship meeting occasionally in any building or buildings not usually 

to purposes of religious worship. And no person per­
mitting any such congregation to meet as herein-mentioned in any place 
occupied by him shall be liable to any penalty for so doing.’ The 
same Act further provides (sect. 2) that so much of the Acts of 1832 and 
1846 as (supra) relates to the places of religious worship of Roman (’atholics 
and Jews ‘ shall be respectively read as applicable to the laws to which 
Protestant dissenters are subject for the time being after the passing of 
iliia Act ’ (August 14, 1855).
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By the Ecclesiastical Courts Jurisdiction Act, I860 (23 & 24 Vict.c. 23), 
s. 2, ‘ any person (/) who shall be guilty of riotous, violent, or indecent be­
haviour («y), in England or Ireland, in any cathedral church, parish ordistrict 
church or chapel of the Church of England and Ireland, or in any chapel of 
any religious denomination, or in England in any place of religious worship 
duly certified under the provisions of The Places of Worship Registra­
tion Act, 1855 (A), whether during the celebration of divine service or 
at any other time, or in any churchyard or burial ground, or who shall 
molest, disturb, vex, or trouble, or by any other unlawful means 
or misuse any preacher duly authorised to preach therein, or any clergy­
man in holy orders ministering or celebrating any sacrament, or any 
divine service, rite, or office (») in any cathedral, church, or chapel, or 
in any churchyard or burial ground, shall, on conviction thereof before two 
justices, for every such offence be liable to a penalty of not more than £5 
for every such offence, or may, if the justices before whom he shall be 
convicted think fit, instead of being subjected to any pecuniary penalty, 
be committed to prison for any time not exceeding two months.’ By 
sect. 3, every offender ‘ after the said misdemeanor so committed 
immediately and forthwith may be apprehended by any constable or 
churchwarden of the parish or place ’ where the offence is committed 
(sect. 3). An appeal lies to quarter sessions from any conviction (sect. 4).

By sect. 36 of the Offences against the Person Act, 1861 (24 & 25 Viet, 
c. 1(H)), * Whosoever shall, by threats or force, obstruct or prevent, or 
endeavour to obstruct or prevent, any clergyman or other minister in or from 
celebrating divine service or otherwise officiating in any church, chapel, 
meeting house, or other place of divine worship, or in or from the performance 
of his duty in the lawful burial of the dead in any churchyard or other 
burial place, or shall strike or offer any violence to, or shall, upon any civil 
process, or under the pretence of executing any civil profess, arrest any 
clergyman or other minister who is engaged in, or to the knowledge of the 
offender is about to engage in, any of the rites or duties in this section 
aforesaid, or who to the knowledge of the offender shall be going to 
perform the same or returning from the performance thereof, shall be 
guilty of a misdemeanor, and being convicted thereof shall be liable, at 
the discretion of the Court, to be imprisoned for any term not exceeding 
two years, with or without hard labour ’ (/).

( f) Thin enactment applies to clergy as 
well as laity. Valiancy r. Fletcher |I8«7|. 
I Q.B. 2«5. Persons in holy orders are 
also liable to proceedings in Keelesiastieal 
Courts under 5 & U Kdw. VI. e. 4 (mipro, 
p. 401 ), or the Clergy Discipline Act. 1802 
(.Vi & fit! Viet. c. 32). tiirt r. Fillingham 
111H H |, Prob. 170.

(#/) This Act applies even when the be­
haviour is under claim of right. Asher r. 
Cale raft, 18 Q.B.I). «07

(h) 18 & 19 Viet. c. .
(i) Including an ordination service. 

Kensit r. Dean and Chapter of St. Paul's 
[1005], 2 K.B. 249. But not collecting an 
offertory. Copes v. Barber, L. R. 7 C. P. 
303.

(;) This section was new in Kngland in 
I8«l, except that part which applies to the 
arrest of any clergyman while |ierforming 
divine service, or going to perform the 
same, or returning from the performance 
thereof, which was contained in both 0 
tleo. IV. e. 31. s. 23 (K). and 10 (ico. IV. 
e. 34. s. 27 (1). The rest of the clause was 
framed on the Irish Acts of 27 (Jeo. III. 
e. 15, s. 5 ; 40 (ieo. III. e. »«, s. f» ; 5 (ico. 
IV. e. 25. s. 5 ; and 5 & « Viet. sess. 2, 
e. 28. ss. 7, 10. The amendments consist 
in including ministers not of the Church of 
Kngland mid Inland, and all places of 
divine worship, nml all burial places, and in 
adding the endeavour to prevent or ob­
struct, the offering any violence to, and the

4
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By the Burial Laws Amendment Act, 1880 (4'\ & 44 Viet. c. 41), which 
provides for burials without the rites of the Church of England, sect. 7, 
‘ All burials under this Act, whether with or without a religious service, 
shall be conducted in a decent and orderly manner, and every person 
guilty of riotous, violent, or indecent behaviour at an v burial under this Act, 
or wilfully obstructing such burial or any such service as aforesaid thereat, 
or who shall in any such churchyard or graveyard as aforesaid deliver 
any address not being part of or incidental to a religious service permitted 
by this Act, and not otherwise permitted by any lawful authority, or 
who shall, under colour of any religious service or otherwise in anv such 
churchyard or graveyard, wilfully endeavour to bring into contempt or 
obloquy the Christian religion, or the belief or worship of any church 
or denomination of Christians, or the members or anv minister of anv 
such church or denomination, or any other person, shall be guilty of a 
misdemeanor.’

By sect. 8, ‘ All powers and authorities now existing by law for the 
preservation of order and for the prevention and punishment of dis­
orderly behaviour in any churchyard or graveyard may be exercised in 
anv case of burial under this Act in the same manner and by the same 
persons as if the same had been a burial according to the rites of the 
Church of England.’

Where a Protestant lecturer held meetings in public places in Livei pool 
and used language and gestures highly insulting to the religion of the 
numerous Homan Catholic inhabitants, it was held that a magistrate 
had jurisdiction to bind him over to be of good behaviour. It was con­
sidered but not directly decided that the power to put under such 
recognisances attaches where language, though not directly inciting to a 
breach of the peace, is calculated to cause breaches of the peace by 
others (A).

The facts attending disturbances of religious assemblies may some­
times justify proceedings at common law for conspiracy or riot (l) : and 
under sect. 11 of the Malicious Damage Act, 1801 (24 & 26 Viet. c. 97) (m), 
it is a felony for persons riotously assembled to demolish or pull down 
any church or chapel, or any chapel for the religious worship of persons 
dissenting from the worship of the United Church of England and Ireland.

arrest under pretence of executing any civil 
process of, any clergy man or minister en­
gaged in or about to engage in any of the 
rites or duties mentioned in this clause. 
The indictment should allege that the per­
son obstructed is a clergyman (or other

minister). R. r. ('hocre, 4 B. & ('. 902. As 
to hard labour, Ac., see ante, p. 212.

(*) Wiser. Dunning 119021. I KB 107 
(/) Nee Prcccd. 2 Chit. Cr. I* 29.
(m) Post, p. 418.
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CANADIAN NOTES.

. OP DISTURBANCES IN CHURCHYARDS OR PLACES OF WORSHIP.

Obstructing Officiating Clergymen.—Code sec. 109.
The offence of unlawfully obstructing divine service is not made 

out where the clergyman obstructed had no legal claim to the posses­
sion of or use of the church premises and was in point of law himself 
a trespasser thereon. But an indictment for obstructing a clergyman 
in celebrating divine service will not be quashed for failure to allege 
therein that the clergyman was in lawful charge of the church or 
place of worship. R. v. Wasyl Kapij (1905), 9 Can. Cr. Cas. 186.

Violence to Officiating Clergyman.—Code sec. 200.
Disturbing Meetings for Religious Worship or Special Purposes.— 

Code sec. 201.
A person who enters a hall, leased by a religious association or 

body, while a meeting for religious worship is being held in it under 
the direction of officers of the association, and addressing himself 
to the assemblage, says that he is a Catholic and a French Canadian, 
as most of them are, that they should not stay where they are, and 
calls upon them to leave, is guilty of the offence of disturbing a reli­
gious meeting, under Cr. Code see. 201. It. v. Gauthier, 11 Can. Cr. 
Cas. 263.

A meeting of the electors called by one of the candidates during 
a municipal election is not included. It. v. Lavoie, 6 Can. Cr. Cas. 39.
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BOOK THE SIXTH.

OF DISTURBANCES OF THE PUBLIC PEACE.

CHAPTER THE FIRST.

OK RIOTS, ROUTS, UNLAWFUL ASSEMBLIES AND AFFRAYS.

Sect. I. Riots. 

A. Common him.

Riot. A riot is a tumultuous disturbance of the peace by three/tenions (a) 
or more, who assemble together of their own authority, with an intent 
mutually to assist one another against any who shall oppose them in the 
execution of some enterprise of a private nature, and alter mardi artualli/ 
exeente the enterprise (aa), in a violent and turbulent manner, to the terror of 
the people, whether the act intended were of itself lawful or unlawful (/>). 
That is to say doing the act whether lawful or unlawful in a manner 
calculated to inspire terror is an essential element in the offence (r).

This definition was in substance adopted by Charles, J., in the case 
of the Trafalgar Square Riots (d). According to the latest judicial defini­
tion (e), ‘ There are five necessary elements of a riot: (1) a number of 
persons, three (_/") at least ; (2) common purpose ; (3) execution or con 
ception of the common purpose ; (I) an intent to help one another by

(n) Women are punishable ah rioters, 
hut infant* under tin- age of discretion are 
*aid not to he punixhahle. I Hawk. e. 4L'»,
■. 14. I id* ani>, pp. til, 08.

{ma) Nome net mu*t be done. R. r. 
Vincent, 9 C. & P. 91; R. v. Neale, ibid. 
4:il.

(h) I Hawk. c. 9f>, h*. I 6. Nee R. i*. 
Birt, 6 C. & P. 154, Patte*on. .1. Three 
persons or more i* the correct description of 
the numltcr of persons neeessary to consti­
tute a riotous meeting ; hut in Hawkins 
(e. 95, s*. 2, 5. 7) tin- words 1 more than 
three persons ’ are thn-o times over inserted 
instead of ‘ three persons or more * ; which 
in Burn's Just. tit. * Riot,’ s. I. is remarked 
as an instance that, in a variety of matter, 
it is impossible for the mind of man to be 
always equally attentive. The description 
of riot staU-d in the text, ami taken from 
Hawkins, is submitted as that which would 
probably be deemed most correct at the 
present time. It should be observed, how­
ever, that riot has been described differ­
ently by high authority. In R. v. Noley,

II Mod. 119, Holt, C.J., said : ‘The hooks 
are obscure in the definition of riots. I 
take it, it is not necessary to say they assem­
bled for that purpose, hut there must he an 
unlawful assembly ; and as to what act 
will make a riot, or trespass, such an act as 
will make a trespass will make a riot. If a 
number of men assemble with arms, in 1er- 
rorrm fxi/inli, though no art in done, it is a 
riot. If three come out of an alehouse, and 
go armed, it is a riot.' Coke's definition of 
riot (.1 Inst. 17*1) is not now accepted. Nee 
Field r. Receiver of Metropolitan Police 
[1907], 2 K.B. 883, 859.

(r) Vide fmxt, p. 4 HI.
{d) R. e. Cunninghnmc (Iraham, 19 Cox, 

420.
If) Field v. Receiver of Metrop. Police 

119071. 2 K.B. 853, 890, Phillimore ami 
Bray. JJ. In that ease (at p. 858) all the 
earlier authorities am collected and dis­
cussed.

( f) Nee R. v. Ncott, 3 Burr. ! 292. R. v. 
Beach, 2 Cr. App. R. 189.
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force if necessary against any person who may oppose them in the execu­
tion of their common purpose ; (5) force or violence ’ used in the execution 
of the common purpose, ' not merely used in demolishing (y), but displayed 
in such a manner as to alarm at least one person of reasonable firmness 
and courage ’ (//). Unless all these elements are present the offence of riot 
is not committed.

The definition of riot does not apply to cases in which the law authorises 
force. In such eases it is not only lawful, but also commendable, to 
make use of it; as for a justice of the peace, sheriff or constable, or 
perhaps even for a private person (/), to assemble a competent number 
of people in order with force to suppress rebels, or enemies, or rioters ; 
and afterwards with such force actually to suppress them (j) ; or for 
a justice of peace, who has a just cause to fear a violent resistance, to 
raise the posse comitaim, in order to remove a force in making an entry 
into, or detaining of, lands (k). The persons gathered to make 
such resistance constitute an unlawful assembly. And it is the duty 
of a sheriff who finds any resistance in the execution of a writ to take 
with him the posse eomitatus, and go in proper person to do execution, 
and he may arrest the resisters and commit them to prison, and every 
such resister is guilty of a misdemeanor (/).

The injury or grievance complained of, and intended to be revenged 
or remedied by a riotous assembly, must relate to some private quarrel 
only, e.q., pulling down a mill owned by an obnoxious proprietor or 
procuring the liberation or better treatment of prisoners (///), breaking 
down inclosures of lands in which the inhabitants of a town claim a 
right of common, or taking possession of tenements the title whereof 
it in dispute, or such like matters relating to the interests or disputes of 
particular persons, in no way concerning the public. The proceedings 
of a riotous assembly for a public or general purpose, as c.y., to take 
possession of a town by surprise, terror or force, with the object of carrying 
out some general political purpose (w), or to pull down all inclosures (o), 
and also resisting the King’s forces, if sent to keep the peace, may amount 
to overt acts of insurrection, i.e., of high treason by levying war against 
the King (/>).

Riot must be in terrorem popnli (7), i.e., in every riot there must be 
such actual force or violence, or at least such apparent tendency thereto, 
as would naturally strike terror into the people ; as the show of arms, 
threatening speeches, or turbulent gestures ; but it is not necessary 
that personal violence should be committed (r). It is enough if sufficient

(</) See /MMl, ]». 4IS.
(A) See It. r. Lmgford, C. A M. 002, 

JHtsl. |1. 411.
</) Post, p. 4:W.
O') S«H! 13 He n. IV. c. 7, post, p. 433.
(Ic) See If) Rich. II. e. 2, post, p. 432.
II) Sheriffs Act, I8H7 (00 A 01 Viet, 

e. 00), s. 8 (2). The Aet of 1887 applies 
primarily to execution of civil process. 
The sheriff is now little concerned with the 
execution of criminal process. Use of need­
less outrage or violence by officers of the 
law is punishable. See 1 Haxvk. e. 110, s. 2 ; 
Ht Vin. Abr. tit. ‘ Riots, &c.‘ (A.) 4.

(m) R. v. Vincent, 1» (’. A 1\ 109. It. v. 
Frost, It ('. A I’. 1l4n., 121» ; 4 St. Tr. (N. S.) 
80. It. r. Hardie. I St. Tr. ( N. S ) «23, 700.

(w) It. r. Front, 1» ('. A V. 94n., 120. See 
It. r. (Jordon, 21 St. Tr. 014.

(») Sec Kel. (.1.) 70.
Ip) 4 HI. Com. 147 ; 1 Hawk. c. 00, s 0 
(7) I Hawk. v. 00, s< 0, 0. In R. v. 

Soley. II Mini. KM». Holt, C.J., said: ‘If 1 
am writing a letter and three or more come 
hallooing and jogging me, is this a riot ? ’ 
No, it ought to be in lerrornn jiopuli.

(r) Clifford r. Brandon, 2 Camp. 300. 
Sir J. Manalield, C.J.
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force is used to terrify a single person, though no other persons are 
near enough to be within reach of the alarm. Four persons went to a 
cottage, in which was one old man ; one of them began to knock down 
the end of the cottage with an axe, and knocked part of the woodwork 
against the old man ; he then caught the old man by the collar, and 
said, ‘ Come, you must go out of the house,’ and he did go out, and the 
prisoners pulled the house to the ground, except the chimney ; the jury 
were told that if such force was used by the four prisoners as to terrify 
the old man, they might find that there was a riot, and this direction 
was held right (#).

From the absence of terror popnli, assemblies at wakes, or other 
festival times, or meetings for the exercise of common sports or diversions, 
as wrestling, and such like, arc not riotous (/). Three persons or more 
may assemble together with an intention to execute a wrongful act, 
and also actually to perform their intended enterprise, without being 
rioters. Thus, if a man assembles a number of persons to carry away 
a piece of timber or other thing to which he claims a right, and which 
cannot be carried away without a number of persons, this will not of 
itself be a riot if the number of persons are not more than are 
necessary for the purpose, and if there are no threatening words 
used, nor any other disturbance of the peace ; even though another 
man has better right to the thing carried away, and the act is therefore 
wrong and unlawful (u). Where on an indictment for riot it appeared 
that two men were fighting amidst a great crowd, and that some persons 
were aiding and assisting ; but on some peace officers appearing the 
fight ceased, and the fighters quietly yielded to the officers : Alderson, 
It., held that this was not a riot (r). And of course any person may, in 
a peaceable manner, assemble a fit number of persons to do any lawful 
thing; as to remove a nuisance, or a nuisance to his own house
or land. And he may do this before any prejudice is received from the 
nuisance, and may also enter into another man’s ground for the purpose. 
Thus, where a man having erected a weir across a public na\ 
river, divers persons assembled with spades and other instruments 
necessary for removing it. and dug a trench in the land of the man who 
made the weir in order to turn the water and the better to remove the weir, 
and thus removed the nuisance, it was held not to be a forcible entry 
nor a riot («’).

(.<) It. r. Phillips. 2 Mood. 252; s.e.aa It. r. 
Langford, ('. 6 M. 002 : followftl in l'"iel I 
r. Itfffivvr of Mvtrop. Polie»'[1007], 2 K. It. 
80S.

(() I Hawk. e. 05, s. 5. Bull Imiting. 
referri*»l to in prior editions, has been illegal 
sinev 1840(126 IS Viet. e. 02.m. 3). In 2 Chit. 
Cr. L 401, will be found an indictment said 
to have been drawn in the year 1707, by a 
very eminent pleader, for the purpose of 
suppressing an ancient custom of kicking 
about foot-balls on Shrove Tuesday, at 
Kingston-upon-Thamca. The lirai count 
is for riotously kicking about a foot-ball in 
the town of Kingston ; and the second, for 
a common nuisance in kicking about a foot­

ball in the said town. In Sir Antony Ash­
ley’s ease, 1 Roll»* Hep. 109, Coke. C..I .said 
that Hlfvjt-pltn/ir* might lie indicted for a 
riot and unlawful assembly. And sec Dali, 
•lust. e. ISO (citing Roll. It.), that if amdi 
players by their shows occasion an extra- 
or I inary and unusual concours»* «if jM*»ipl«! 
to seo them act their tricks, this is an un 
lawful assembly and riot, for which they 
may be indicted and lined. 19 Vin. Ahr. 
tit.-1 Riots. 6c.’ (A.) 8.

(«) I Hawk. c. 05, s. 5. It. r. Koley, II 
Mod. 117; Halt. e. IS7 ; Burn's Just. tit. 
* Riot,’ s. 1.

(v) R. v. Hunt, l Cox, 177.
(ic) Dalt. c. 137 : Burn, tit. • Riot,’ s. I.

9

5



| HOOK VI.412 Of I)ist urinaires of the Public Peace.

If there Ik* violence and tumult, it makes no difference whether 
the act intended to be done bv the persons assembled is lawful or unlawful. 
Thus, if three or more persons assist a man to make a forcible entry 
into lands to which one of them has a good right of entry ; or if the like 
number, in a violent and tumultuous manner, join together in removing 
a nuisance or other thing, which may be lawfully done in a peaceable 
manner, they are as much rioters as if the act intended to be done 
by them were absolutely unlawful (t). And if in removing a nuisance 
the persons assembled use threats (such as, they will do it though they 
die for it, or the like), or in any other wav behave in actual disturbance 
of the peace, it seems to be a riot (if). If a large body of men assemble 
themselves together for the purpose of obtaining any particular end. 
and conduct themselves in a turbulent manner, either accompanied 
with acts of violence, or with threats and intimidation calculated to 
excite the terror and alarm of the King’s subjects, this is in itself a riot, 
whether the end and object proposed be a just and legitimate one or 
not (z).

The violence and tumult must in some degree be premeditated. If 
a number of persons, being met together at a fair, market, or any other 
lawful or innocent occasion, happen on a sudden quarrel to fall together 
by the ears, they are not guilty of riot, but only of a sudden affray (a), 
of which none are guilty but those who actually engage in it; because 
the design of their meeting was innocent and lawful, and the subsequent 
breach of the peace happened unexpectedly, without any previous 
intention (/>). Hut although the audience in a public theatre have a 
right to express the feelings excited by the performance, and to applaud 
or to hiss any piece which is represented, or any performer who exhibits 
himself on the stage ; vet if a number of persons, having come to the 
theatre with a predetermined purpose of interrupting the performance, 
for this purpose make a great noise and disturbance, so as to render the 
actors entirely inaudible, though without offering personal violence to 
any individual, or doing any injury to the house, they are guilty of 
riot (c).

Kven though the parties may have assembled in the first instance 
for an innocent purpose, yet if they afterwards, upon a " arising 
amongst them, form themselves into parties, with promises of mutual 
assistance, and then make an affray, it is said that they are guilty of a 
riot, because upon their confederating together with an intention to 
break the peace, they may as properly be said to be assembled together 
for that purpose from the time of such confederacy, as if their first coming 
had been on such a design ; and if in an assembly of persons met together 
on any lawful (K-casion whatsoever, a sudden proposal is started of going 
together in a body to pull down a house, or inclosure, or to do any other 
act of violence, to the disturbance of the public peace, and such motion

(r) I Hawk. c. 65, h. 7. Anon., 12 Mod. 
648. It. r. Hughvx. M. A M. 178. notv («).

(y) Halt. <. 137 ; Bum’» Ju»t. tit. ' Biot,’
. 1.

(:) Tiinlal, in charging tho gran I
jury ai Stafford 11842], C. A M. 061.

(a) Pm/, v- 427.

(/>) I Hawk. e. 65, ». 3.
(r) Clifford r. Brandon, 2 Camp. 358. 

Kvv ( irvgory r. Duke of Bnin»wick, 6 M. A 
<;. 953 ; 3 V. It. 481 ; I C. A K. 24. It. r. 
Leigh, Ann. lti-g. for 1775, p. 117, ante, 
p. 171.

D-A
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is agreed to, and executed accordingly, the persons concerned are guilty 
of riot ; because their associating themselves together, for the new 
purpose, is in no way extenuated by their having met at first upon 
another (</).

If any person seeing others actually engaged in a riot, joins them 
and assists them therein, he is as much a rioter as if he had at first 
assembled with them for the same purpose, inasmuch as he has no pretence 
that he came innocently into the company, but joined himself to them 
with an intention of seconding them in the execution of their unlawful 
enterprise. And it would be endless, as well as superfluous, to examine 
whether every particular person engaged in a riot were in truth one of 
the first assembly, or actually had a previous knowledge of the design (e). 
And if anv person encourages, or promotes, or takes part in riots, whether 
by words, signs, or gestures, or bv wearing the badge or ensign of the 
rioters, he becomes a rioter ; for in this case all are principals (/). But 
mere presence without encouragement is not enough to establish crimin­
ality (#/). If three or more, being lawfully assembled, quarrel, and the 
party fall on one of their own company, this is no riot ; but if it be on a 
stranger, the very moment the quarrel begins, they begin to be an unlawful 
assembly, and their concurrence is evidence of an evil intention in those 
who concur, so that it is a riot in them that act, and in no more (//). 
Ineitituj persons to assemble in a riotous manner seems to be an indictable 
offence (i), and if the riot ensues in consequence of incitement by speeches 
at a meeting, the inciter is liable as a principal, although absent from 
the scene of the actual riot (ti).

The law recognises no right of public meeting in thoroughfares, 
which are dedicated only for public passage and repassage (/). A place 
of public resort is analogous to a public thoroughfare, and although 
public meetings may often have been held in a place of public resort, 
without interruption by those who have the control of such place, yet 
there is not in law any right of public meeting there for the purpose of 
discussing any question, whether social, political, or religious.

A magistrate, being responsible for order in the district over which 
he has control, and the Commissioner of the Police for the Metropolis 
being the officer mainly responsible for the preservation of peace and 
order in the metropolis (k), is fully just ified in issuing a public notice to the 
effect that public meetings will not be permitted to take place in anv 
place of resort under his control, when he has reasonable grounds for
believing that a breach of the public peace is likely to result from holding

('/) I Hawk. e. IW>. h. 3. Set* It. r. Burn», 
hi Vox, 3.->r>, ante, p. 302.

(i ) Id. ibid.
(/) Clifford v. Brandon. 2 Camp. 370. 

Manslield, C.J. And hoc B. r. Boyce. 4 
Burr. 2073, and the aocond and third reso­
lution in tlui Sissinghurst house ease, I 
Hale, 403.

(f/) B. v. Atkinson, 11 Cox, 330.
(h) 10 Vin. Ahr. tit. ‘ Riots, (A.) If». 

B. r. Ellis, 2 Salk. fiOf».
(•) See the principles stated ante, p. 203. 

In an indictment in (Vo. Cire. Comp. (8th

od.) 420, the first count is for inciting per­
sons to assemble, and that in conscipiencc 
of such incitement they did so: and the 
second count states the inciting, and omits 
the assembling ill consequence of it. See a 
similar precedent, 2 (’hit. Cr. L ôOli.

(li) B. r. Sharpe. 3 Vox, 288, Wilde. C.J.
(/) Harrison r. Duke of Rutland ( 18031, 

1 Q.B. 142.
((•) As to punishment for neglect of this 

duty, see R. r. I’inncy, 3 St. Tr. (N. S.) II, 
and /xmt, p. 434.

5
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public meetings in such places. A public meeting held at a place of 
public resort after the publication of such a notice is not, however, 
rendered an unlawful assembly merely by reason of such publication (/).

Where the defendants resisted the police by endeavouring to break 
through their ranks in order to take part in a public meeting in Trafalgar 
Square, a place of public resort within the metropolis, which meeting 
had been prohibited by the Commissioner of Police for the Metropolis, 
and the holding of which the police had received orders to prevent, it was 
held that, by the operation of 2 & 3 Viet. e. 47, 7 & 8 Viet, c. 00. and 
14 & 15 Viet. c. 42, Trafalgar Square is placed under the control and 
supervision of the police in the same manner as any street, thoroughfare, 
or public place, and that whether the defendants were guilty of partici­
pating in a riotous assembly depended upon whether they, with others 
who were following them, or who, as they expected, would follow them, 
approached the square with the intention of holding a meeting, come what 
i ight, or merely approached it with the intention of requesting to be 
allowed to hold a meeting, and of depart ing if their request was refused.

It was also held, that if the jury were satisfied that the defendants 
headed a mob with the intention of getting to a place of public resort 
if they could, and by doing so endangered the public peace and alarmed 
reasonable people, they would be justified in finding them guilty of 
riot (//#)•

1$. Statutes as to Mots.
Besides the early statutes for the suppression of riots referred to 

post, p. 431, the following statutory provisions are in force as to riots :
(I.) The Riot Act. The liiot Act (1714, 1 (leo. I. st. 2, c. 5), after 

reciting that many rebellious riots and tumults had been in divers parts 
of the kingdom, to the disturbance of the public peace and the endanger­
ing of His Majesty 's person and government (n), and that t he punishments 
provided by the laws then in being were not adequate to such heinous 
offences ; for the preventing and suppressing such riots and t umults, 
and for the more speedy and effectual punishing the offenders, enacts 
(sect. I ), ‘ that if any persons to the number of twelve or more, being 
unlawfully, riotously, and tumultuously assembled together, to the dis­
turbance of the public peace, and being required or commanded by any 
one or more justice or justices of the peace, or by the sheriff of t he county, 
or his under-sheriff, or by the mayor, bailiff or bailiffs, or other head 
officer, or justice of the peace of any city or town corporate, where such 
assembly shall be, by proclamation to be made in the King’s name, in 
the form hereinafter directed, to disperse themselves, and peaceably to 
depart to their habitations or to their lawful business, shall, to the number 
of twelve or more (notwithstanding such proclamation made), unlawfully, 
riotously, and tumultuously remain or continue together by the space 
of one hour after such command or request made by proclamation,

(/) It. r. Futw-y, 3 SI. Tr. (N. S.) 643; 
A ('. & l\ 81 ; whe re a notice l»y a Secretary 
of State, clew-riliing an intended public 
meeting mélangerons tot he public peace and 
illegal, was held not to make the meeting 
illegal, nor to be any evidence that it wi a

(m) It. v. Cunninghamo Graham, 10 Cox, 
420. Charles. .1. As to Trafalgar Square, 
see Ex iinrte Lewis, 21 Q. It. I). 101.

(m) The Act was aimed at the Jacobi ter.
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and then such continuing together to the number of twelve or more, after 
such command or request made by proclamation, shall be adjudged 
felony . . (o).

Sect. 2. ‘And . . . the order and form of the proclamation that 
shall be made by the authority of this Act shall be as hereafter followeth 
(that is to say) : The justice of the peace, or other person authorised by 
the Act to make the proclamation, shall, among the said rioters, or as 
near to them as he can safely come, with a loud voice command, or 
cause to be commanded, silence to be while proclamation is making, and 
after that shall openly and with loud voice make, or cause to be made, 
proclamation in these words, or like in effect :

* “ Our sovereign lord the King chargeth and commandeth all persons 
being assembled, immediately to disperse themselves, and peaceably to 
depart to their habitations, or to their lawful business, upon the pains 
contained in the Act made in the first year of King George, for pre­
venting tumults and riotous assemblies.

* “ God save the King.”
‘ And every such justice, and justices of the peace, sheriff, mayor, 

bailiff, and other head officer aforesaid, within the limits of their respec­
tive jurisdictions, are hereby authorised and required, on notice or 
knowledge of any such unlawful, riotous, and tumultuous assembly, to 
resort to the place where such unlawful, riotous, and tumultuous 
assembly shall be of persons to the number of twelve or more, and 
there to make or cause to be made proclamation in manner aforesaid.’

Sect. 3. ... ‘ If such persons so unlawfully, riotously, and tumultu­
ously assembled, or twelve or more of them, after proclamation made in 
manner aforesaid shall continue together, and not disperse themselves 
within one hour, it shall be lawful to and for every justice of the peace, 
sheriff, or under-sheriff of the county where such assembly shall be, and 
for every high or petty constable or other peace-officer within such 
county, and also to and for every mayor, justice of the peace, sheriff, 
bailiff, and other head officer, high or petty constable, ami other peace- 
officer of any city or town corporate where such assembly shall be, 
and to and for such other persons as shall be commanded to be assisting 
under any such justice of the peace, sheriff, or under-sheriff, mayor, bailiff, 
or other head officer (who are hereby authorised to command all His 
Majesty’s subjects of ago and ability to be assisting to them therein) 
to seize and apprehend, and they are hereby required to seize and appre­
hend, such persons so unlawfully, riotously, and tumultuously continu­
ing together after proclamation made as aforesaid ; and forthwith to 
carry the persons so apprehended before one or more of His Majesty's 
justices of the peace of the county or place where such persons shall be so 
apprehended, in order to their being proceeded against according to 
law.' The section also enacts, that if any of the persons so assembled 
shall happen to be killed, maimed, or hurt, in the dispersing, seizing,

(<>) The rest of the section was repealed in 
1888 (S. I,. R.). Ah to present punishment, 
w*e pout, p. 4 Hi, note (»•). This wet ion doen 
not alTeet the eoiumon-law olTence of riot, 
but merely aggravates its ipiality ami

punishment when the circumstances speci­
fied in the statute are superadded. See 
It. r. Fursey, ti ('. X I*. 81. Feat hers tone 
It lots Report, Fail. I'ap. I81»:i, e. 7324.
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or apprehending them, or in the endeavour to do so, by reason of their 
resisting, then every such justice, &t\, constable, or other peace-officer, 
and all persons being aiding and assisting to them, shall be free, discharged, 
and indemnified concerning such killing, maiming, or hurting (p).

Sect. 5. ‘ Provided always . . . that if any person or persons do, 
or shall, with force and arms, wilfully and knowingly oppose, obstruct, or 
in any manner wilfully and knowingly let, hinder, or hurt, anv person or 
persons that shall begin to proclaim, or go to proclaim, according to the 
proclamation hereby directed to be made, whereby such proclamation 
shall not be made, that then every such opposing, obstructing, letting, 
hindering, or hurting, such person or persons,so beginning or going to make 
such proclamation as aforesaid, shall be adjudged felony . . . (#/) ; 
and that also every such person or persons being so unlawfully, riotously, 
and tumultuously assembled, to the number of twelve, as aforesaid, or 
more, to whom proclamation should or ought to have been made, if 
the same had not been hindered, as aforesaid, shall likewise, in case 
they or any of them, to the number of twelve or more, shall continue 
together, and not disperse themselves within one hour after such let 
or hindrance so made, having knowledge of such let or hindrance so 
made, shall be $ *d felons . . (r).

Sect. 8. ‘ Provided always, that no person or persons shall be prose­
cuted by virtue of this Act for any offence or offences committed, 
contrary to the same, unless such prosecution be commenced (a) within 
twelve months (I) after the offence committed ' (»«).

7 Will. IV. & 1 Viet. c. 91, recites sects. 1 & 5 of the Riot Act, and 
provides (sect. I ) that . . . any person convicted of any of the said 
offences shall not suffer death, but be liable to transportation (r) 
for life . . . (<r).

The Riot Act contains no provisions as to principals in the second 
degree, or accessories ; there may, however, be such principals and 
accessories (x). Principals in the second degree and accessories before 
the fact are punishable as principals in the first degree (//) ; and acces­
sories after the fact are punishable with imprisonment for not exceeding 
two years, with or without hard labour (z).

If the magistrate omits the words ‘ God save the King,’ the proclamation
(/>) S. 4. |iu»iHhing rioters who unlawfully 

and with force pull down a church, chapel, or 
a place for religion» worship tolerated by 
law (m. 10). was repealed as to Kngland in 
1827 (7 A 8 (loo. IV. e. 27. s. I), and as to 
India in 1828 (9 (leo. IV. c. 74, h. I2."i). 
See the present enactments on the subject, 
/tnsl, p. 418.

(7) Words omitted repealed in 1888 
(S. L R.). For present punishment, see 
note (r) infra.

(r) The words omitted here wore re­
pealed in 1888 (S. L. R.). As to present 
punishment, see note (»») infra. S. 0 was 
repealed as to Kngland in 1827 (7 & 8 
(leo. IV. e. 28, s. 1); S. 7 require* that 
the Art be openly read at every quarter 
sessions and at every leet or law day.

(s) i.e., by arrest, or by information laid.

(/) Strictly speaking, this means lunar 
months, ride mile. p. 3.

(m) Ss. 0, 10 relate to Scotland.
(r) The present punishment is penal 

servitude for life or not less than three 
years, or imprisonment with or without 
hard labour for not more than two years. 
20 ft 21 Ye t e. a, 2 . :,i ft Aft Viole. W, 
s. I. mile, pp. 211. 212.

(w) The section made further provisions 
for the minimum term of transportation 
and for imprisonment, which were super­
seded by ». I of the I*. S. Act, 1801, and 
were repealed in 1802 (S. L. It.).

(x) See ante, p. 100, ‘ Accessories, Ac.’
(y) It. v. Royce, 4 llurr. 2073. 24 & 25 

Viet. e. 04. s. I. mill. p. 180.
(;) 24 & 26 Viet. e. 04, s. 4, mile, p. 131.

5
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is insufficient (a). Where an indictment upon sect. 1, in setting out 
the proclamation, omits the words ‘ of the reign of,' which were con­
tained in the proclamation read, this was held a fatal variance (b). But 
it is submitted that the proclamation may now simply refer to the Act 
by its short title, ' The Riot Act ' (c). The hour is computed from the 
first reading of the proclamation. Where, therefore, a magistrate read 
the proclamation a second and third time before an hour had elapsed 
from the time of his reading it the first time, and it was objected that 
the second and third readings must be considered as new warnings, and 
as if the former readings were abandoned, it was held that the second, 
or any subsequent reading of the proclamation, did not at all do away 
with the effect of the first reading, and that the hour was to be com­
puted from the time of the first reading of the proclamation (b).

If there be such an assembly that there would have been a riot, if the 
parties had carried their purpose into effect, it is within the Act (6).

Upon an indictment under sect. 1, it was not proved that the prisoner 
was among the mob during the whole of the hour, but he was proved 
to have been there at various times during the hour. It was held that 
it was a question for the jury, upon all the circumstances, whether he 
did substantially continue making part of the assembly for the hour ; 
for although he might have occasion to separate himself for a minute 
or two, yet if in substance he was there during the hour he would not 
be thereby excused (d).

A riot is not the less a riot, nor an illegal meeting the less an illegal 
meeting, because the Riot Act has not been read, the effect of the read­
ing being to make the parties guilty of a statutory offence if they do 
not disperse within an hour ; but if the proclamation be not read, the 
common law offence remains (e).

(11) Riots to prevent Loading or Unloading of Ships.—The Shipping
Offences Act, 1793 (33 Geo. III. c. 67), s. 1, recites that seamen, keelmen, 
&c., had of late assembled themselves in great numbers, and had com 
rnitted many acts of violence ; and that such practices, if continued, 
might occasion great loss and damage to individuals, and injure the trade 
and navigation of the kingdom, and enacts (sect. 1), that ‘ if any seamen, 
keelmen, casters, ship-carpenters, or other persons, riotously assembled 
together to the number of three or more . . . shall unlawfully and with 
force prevent, hinder, or obstruct the loading or unloading, or the sailing 
or navigating, of any ship, keel, or other vessel, or shall unlawfully and 
with force board any ship, keel, or other vessel, with intent to prevent, 
hinder, or obstruct, the loading or unloading or the sailing or navigating 
of such ship, keel, or other vessel, every seaman, keelman, caster, ship- 
carpenter, and other person being lawfully convicted of any of the 
offences aforesaid upon any indictment to be found against him, her, 
or them in any Court of Oyer and Terminer, or general or quarter 
sessions of the peace ’ for the county, &c., wherein the offence was

(а) R. Child, 4 C. & I*. 442, Vaughan, 
B., and Alderson, .Ï.

(б) R. t’. Woolcock, 5 C. & 1\ 510, Patte-

(f) 52 & 63 Viet. c. 63, 8. 35 ; 50 & 00 
VOL. I.

Viet. e. 14, sched. 1.
(d) R. v. Janica, Gloucester Summer 

Assizes, 1831, Patteson, J. MS. C. 8. G.
(e) R. v. Fursey, 0 C. & P. 81, Gaeeleo 

and Parke, JJ.
2 B
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committed, shall be committed either to the common gaol and remain 
without bail or mainprize ... for the same county, &c., ‘ there to 
continue and to be kept to hard labour for any term not exceeding twelve 
calendar months, nor less than six calendar months’ (/). By sect. 3 
‘ If any seaman, caster, ship-carpenter, or other person shall be con­
victed of any of the offences aforesaid, in pursuance of this Act, and shall 
afterwards offend again in like manner, every such seaman, &c., so 
offending again in like manner, and being lawfully convicted thereof . . . 
shall be adjudged guilty of felony, and shall be transported to some of 
His Majesty's dominions beyond the seas for any space of time or 
term of years not exceeding fourteen years, nor less than seven years ’ (g). 
By sect. 4, the Act does not extend to any act, deed, &c., done in the 
service, or by the authority of His Majesty (A). By sect. 7, offences 
committed on the high seas are triable in any session of Over and 
Terminer, &c., for the trial of offences committed on the high seas 
within the jurisdiction of the Admiralty of England (*). And by sect. 8, 
The prosecution for any of the said offences is to be commenced within 
twelve calendar months after the offence committed (/).

(ill) Damage by Rioters.—By the Malicious Damage Act, 1861 
(24 & 25 Viet. c. 97), s. 11 (k), ‘ If any persons riotously and tumultuously 
assembled together to the disturbance of the public peace shall unlaw­
fully and with force demolish, or pull down or destroy, or begin to 
demolish, pull down, or destroy, any church, chapel, meeting-house, or 
other place of divine worship, or any house, stable, coach-house, out­
house, warehouse, office, shop, mill, malt-house, hop-oast, barn, granary, 
shed, hovel, or fold, or any building or erection used in farming land, or 
in carrying on any trade or manufacture, or any branch thereof, or any 
building other than such as are in this section before mentioned, belonging 
to the King, or to any county, riding, division, city, borough, poor-law 
union, parish, or place, or belonging to any university, or college or hall 
of any university, or to any inn of court, or devoted or dedicated to public 
use or ornament, or erected or maintained by public subscription or contribu­
tion, or any machinery, whether fixed or moveable, prepared for or 
employed in any manufacture or in any branch thereof, or any steam- 
engine or other engine for sinking, working, ventilating, or draining any 
mine, or any staith, building, or erection used in conducting the business 
of any mine, or any bridge, waggon-way, or trunk for conveying minerals 
from any mine, every such offender shall be guilty of felony, and being 
convicted thereof shall be liable, ... to be kept in penal servitude for 
Me . . . (/).

( f ) S. 2 was repealed as to Knglaiul 
and India in 1828 (t) (ieo. IV. c. 31, 8. 1 ; 
o. 74, s. 125). As to unlawful and forcible 
interference with seamen, Ac., see 24 & 25 
Viet c. 100, h. 40.

(</) The present punishment is penal ser­
vitude from three to fourteen years, or 
imprisonment with or without hard labour 
for not more than two years. 20 & 21 
Viet. c. 3, s. 2 ; 54 & 55 Viet. c. 00, s. 1, 
nnlr, pp. 211, 212.

(h) Ns. 5, 0 were repealed as to Eng­
land in 1827 (7 A 8 (ieo. IV. c. 27, s. 1) 
and as to India in 1828 (0 (ieo. IV. c. 74,

s. 125).
(«) Vide 39 (Ieo. III. c. 37, s. I, ante,

1’ I*.
(j) The Act was originally temporary, 

hut was made perpetual in 1801 (41 Geo. 
III. e. 10).

(A*) Taken from 7 & 8 (ieo. IV. c. 30, s. 8 
(E). There were similar enactments in 23 
A- 24 (ieo. III. c. 20, ss. 7, 8 (I), and 27 
Geo. III. c. 15, b. 5 (1).

(/) For minimum term of penal servi­
tude and term of imprisonment, see 54 & 
05 Viet. e. os», s. l, ante, pp, 811,819. The 
words omitted arc repealed.
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By virtue of the proviso to sect. 12 infra, the jury may, on an indict­
ment under sect. 11, find the accused guilty of an offence under sect. 12 : 
or they may, under 14 & 15 Viet. c. 100, s. 9, find him guilty of common- 
law riot (m).

By sect. 12, ' If any persons, riotously and tumultuously assembled 
together to the disturbance of the public peace, shall unlawfully and 
with force injure or damage any such church, chapel, meeting-house, 
place of divine worship, house, stable, coach-house, out-house, warehouse, 
office, shop, mill, malt-house, hop-oast, barn, granary, shed, hovel, fold, 
building, erection, machinery, engine, staith, bridge, waggon-way, or 
trunk, as is in the last preceding section mentioned, every such offender 
shall be guilty of a misdemeanor, and being convicted thereof shall be 
liable ... to be kept in penal servitude for any term not exceeding 
seven years . . . (n).

Provided that if upon the trial of any person for any felony in the 
last preceding section mentioned the jury shall not be satisfied that such 
person is guilty thereof, but shall be satisfied that he is guilty of any 
offence in this section mentioned, then the jury may find him guilty 
thereof, and he may be punished accordingly ’ (o).

The following decisions on 7 & 8 Geo. IV. c. 30, s. 8 (rep.), are still of 
value in the interpretation of sects. 11 and 12 of the Act of 1861. In the 
absence of a definition of riot in sect. 8, the common-law definition of a 
riot was resorted to, and where any one of His Majesty’s subjects was 
terrified this it was held was a sufficient terror and alarm to substantiate 
that part of the charge (/>).

If persons riotously assembled and demolished a house, really believiiuj 
that it was the property of one of them, and acted bond fide in the asser­
tion of a supposed right, this was not a felonious demolition of the house 
within sect. 8, even though there were a riot (7). It is not necessary 
that the rioters should have any ill-will against the person whose property 
is destroyed, &c., demolished (r).

If rioters, after proceeding a certain length, leave off of their own 
accord before the act of demolition be completed, a jury may infer that 
they did not intend to demolish the house. A party of rioters came to 
a house about midnight, and in a riotous manner burst open the door, 
broke some of the furniture, all the windows, and one of the window- 
frames, and then went away, there being nothing to hinder them from 
doing more damage ; it was held that, although the breaking and damage 
done was a sufficient beginning to demolish the house, yet unless the jury 
were satisfied that the ultimate object was to destroy the house, and 
that if they had carried their intentions into full effect, they would, in

(m) Sco vasey v. R., Ir. Ron. 8 C. L. 408 
(C. C. R.).

(») Tho words omitted are repealed. For 
minimum term of penal servitude and term 
of imprisonment, see 54 & 55 Viet. e. 00, 
s. 1, mite, pp. 211, 212.

(o) This section, which was now in 1801, 
is intended to provide for cases where there 
is not sufficient evidence of an intention to 

roceed to tho total demolition of the 
ouse, &c. (vide infra), and also for

cases where no such intention ever existed, 
provided there be a riot, and injury done, 
within the terms of tin feet ion.

(p) R. v. Phillips, 2 Mood. 252; S. C.as R. 
v. Langford, C. & M. 002, approved in Field 
v. Receiver of Metropolitan Police [19071. 
I K.M. MS, M0l

(ç) R. v. Howell, 0 C, & P. 437, Little- 
dale, J.

(r) Bristol Special Commission, 3 St. Tr. 
(N. S.) I, Tindal, C.J.

2 e 2
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point of fact, have demolished it, it was not a beginning to demolish within 
sect. 8 (s).

The fact that the rioters’ main object was to injure a person did not 
take a case out of sect. 8 if they also meant to demolish his house.

A party of coal-whippers having a feeling of ill-will to a coal-lumper, 
who paid less than the usual wages, created a mob, riotously went to 
the house where his pay-table was, cried out that they would murder 
him, threw stones, brick-bats, &e., broke windows and partitions, and 
threw down part of a wall in a yard, and continued, after his escape, 
throwing stones at the house, till they were compelled to desist by the 
threats'of the police ; it was held that this case was distinguishable from R. 
v. Thomas (#), because the mob did not leave off voluntarily, but after 
the threats of the police, and that they might be convicted of beginning 
to demolish the house, though their principal object was to injure the 
lumper, provided it was also their object to demolish the house (t).

Where on an indictment for * beginning ’ to demolish a building used 
for trade, it appeared that the prisoners began by breaking the windows 
and doors, and having afterwards entered the house, they set fire to the 
furniture, but that no part of the house was burnt. Parke, J., told the 
jury ‘ beginning to pull down means not simply a demolition of a part, 
but a part with an intent to demolish the whole. It is for you to say if 
the prisoners meant to stop where they did, and do no more ; because if 
they did, they are not guilty ; but if they intended, when they broke the 
windows and doors, to go farther, and destroy the house, then they are 
guilty of a capital offence. If they had the full means of going farther, 
and were not interrupted, but left off of their own accord, it is evidence 
from which you may judge that they meant the work of demolition to 
stop where it did. If you think that they originally came there without 
intent to demolish, and the setting fire to the furniture was an afterthought 
but with that intent, then you must acquit, because no part of the house 
having been burnt, there was no beginning to destroy the house. If 
they came originally without such intent, but had afterwards set fire to 
the house, then the offence would be arson. If you have doubts whether 
they originally came with a purpose to demolish, you may use the setting 
fire to the furniture under such circumstances, and in such manner, as 
that the necessary consequence, if not for timely interference, would 
would have been the burning of the house, as evidence to shew that they 
had such intent, although they began to demolish in another manner * (u). 
Upon an indictment under sect. 8, the jury could not convict unless they 
were satisfied that the prisoners intended to leave the house no house 
at all in fact ; for if they intended to leave it still a house, though in a 
state however dilapidated, they were not guilty of the offence. To have 
left off the work of devastation without interruption would lead to the 
inference that the prisoners did not intend to destroy the house ; but 
even if they were interrupted, the question still remained, what was 
their ultimate intention ? If they had been some time at their work of

(s) R. v. Thomas, MS. C. S. G., and 4 
C. & P. 237, Littlcdale, J. See also R. t\ 
Howell, ft C. & P. 437. R. v. Price, 6 C. & 
P. 510, where the persons committing the

outrage only intended to got possession of 
a person who had entered the house.

(() R. t>. Bait, 6 C. & P. 32ft, Gurney, B. 
(u) R. v. Ashton, 1 Lew. 196* Parke, J
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ruin before they were interrupted, it was for the jury to say, looking 
to the nature of the things which they had destroyed, whether their pur­
pose was to demolish the house itself (r).

Although setting fire to a house is a substantive felony, yet if fire is 
made the means of attempting to destroy a house, it is as much a beginning 
to demolish as if any other mode of destruction were resorted to, and 
the indictment may be for that offence (w).

If a person forms part of a riotous assembly at the time the act of 
demolition commences, or if he wilfully joins such riotous assembly, 
so as to co-operate with them whilst the act of demolition is going on, 
and before it is completed, in either case he comes within the descrip­
tion of the offence, although he may not have assisted with his own 
hand in the demolition of the building (x). On an indictment under 
7 & 8 Geo. IV. c. 30, s. 8 (rep.), it appeared that a house was demolished 
by rioters by means of fire, which was lighted before one o’clock in the 
night, and there was no evidence to shew that the prisoner was present 
at the time when the house was set on fire, but it was proved that he was 
there between two and three o’clock whilst the house was burning, and 
whilst the mob, who set it on fire, were still there ; it was held that the 
prisoner was properly convicted as a principal. For although it was 
possible, if this had been an indictment for burning the house, that the 
prisoner could not have been convicted as a principal, yet this was an 
offence under an enactment that made it felony if persons riotously and 
tumultuously assembled together to the disturbance of the public peace, 
and when so assembled destroyed a house ; therefore it was not simply 
the fact of destroying a house by fire, but it was the combined fact of 
riotously assembling together and whilst the riot continued demolishing 
the house. To make a party guilty of that, he must be shewn to be one 
of those who were present at the offence, or he could not be aiding or abet- 
t ing. But as it was not only the burning, but also the riotously assembling 
together, the whole of the prisoner’s conduct on that day was left to the 
jury ; and it was distinctly left to them that unless they were satisfied 
that the prisoner had by his language excited the mob to the act which 
was the subject-matter of the inquiry, and afterwards been present at it, 
he was not guilty (y).

Under 7 & 8 Geo. IV. c. 30, s. 8 (rep.), it was a sufficient demolishing 
of the house by rioters if it were so far destroyed as to be no longer a 
house ; and the fact that the rioters left the chimney standing made no 
difference (2).

In order to prove that there was a beginning to demolish the house, 
it must be proved that some part of the freehold was destroyed ; it 
was not therefore sufficient to prove that the window shutters were 
demolished (a).

There have been few direct rulings as to the offences created by

(»>) R. v. Adams, C. & M. 299, Coleridge, J.
(w) R. v. Simpson, C. & M. 009. R. t>. 

Harris, C. & M. «01, Tindal, C.J., Parke, 
and Rolfe, BB.

(x) Per Tindal, C.J., Bristol Special 
Commission, 3 St. Tr. (N. S.) I, 7 ; 5 C. & P.

265n.
(y) R. r. Simpson, C. & M. 009, Tindal, 

C.J., Parke. B.. and Rolfe. B.
(:) R. t\ Phillips, 2 Mood. 252; S. C. as R. 

r. Langford, C. & M. 092.
(«) Ibid.
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sects. 11 and 12 of the Act of 18G1, but it would seem to be clear 
that malicious injury to property done by three or morn is not in itself a 
riot (6) : that to constitute an offence within the se< ions there must 
be also a riot in the common-law sense of the term (r). It has been held 
that demolition of boundary-wall of an empty house by a gang of rough 
youths was not a demolition by persons riotously and tumultuously 
assembled so as to warrant a claim for compensation under the Riot 
Damages Act, 1886 (d), there being no evidence of any intention of mem­
bers of the gang to help each other, if need arose, in the execution of 
their common purpose nor of any force or violence (other than that used 
in demolishing the wall) displayed in such a manner as to alarm any 
person of reasonable firmness and courage (e) ; and to constitute an 
offence against sect. 11 there must be an intent totally to demolish the 
house, &c. (/).

Sect. II.—Routs.

In some books the notion of a rout is limited to assemblies occasioned 
by some grievance common to all the company : as the inclosure of land 
in which they all claim a right of common, &c. But, according to the 
general opinion, it seems to be a disturbance of the peace by three or 
more persons assembling together with an intention to do a thing, which, 
if executed, will make them rioters, and actually making a motion to 
execute their purpose. In fact, it agrees in all particulars with a riot 
except that it may be complete without the execution of the intended 
enterprise (</). And it seems, by the recitals in several early statutes, 
that if people assemble themselves, and afterwards proceed, ride, go 
forth, or move by instigation of one or several conducting them, this 
is a rout ; inasmuch as they move and proceed in rout and number (//).

It is usual to insert in indictments for riot the word ‘ routously ’ ; and 
if a riot is not proved, the jury may in such i idictment convict of rout. 
The offence is an indictable misdemeanor, punishable by fine (or) im­
prisonment without hard labour, or both (ijg). Indictments for rout 
alone are rarely, if ever, preferred.

Sect. III. -Unlawful Assembly and Association. 

A. Common Law.
An unlawful assembly, according to the common opinion, is a dis­

turbance of the peace by persons assembling together with an intention 
to do a thing which, if it were executed, would make them rioters, but 
neither actually executing it nor making a motion towards its execution. 
Hawkins, however, thinks this opinion much too narrow ; and that anv 
meeting of great numbers of people with such circumstances of terror as

(h) Kidd v. Receiver of Mctrop. Police 
111*071. 2 K.H. 85», rejecting Coke’s 
definition of riot (3 Inst. 14»).

(r) Vide antt. p. 100.
{d) 4» & 50 Viet. c. .‘18, s. 2.
(c) Field r. Receiver of Metrop. Police, 

ubi sup.
(/) Drake v. Foottit. 7 Q.B.R. 201. Cf. 

R. v. Howell. » C. & P. 457, unie, p. 41».

(?/) Redford v. Birlcy, 1 St. Tr. (N. S.* 
1211, 1214, Holroyd. .1. 1 Hawk. e. »5«
ss. 1, H. ». Cf. 3 Co. Inst. 17»; 2 Chit. 
i i I i M

(</</) Vide unie. p. 24».
(A) 1» Vin. Ahr. tit. 1 Riots, &e.' (A ). 2, 

referring to 13 Hen. IV'. c. 7 ; 2 Hen. V. 
slut. c. S, q.v. post, p. 432.
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cannot but endanger the public peace, and raise fears and jealousies 
among the King’s subjects, seems properly to be called an unlawful 
assenibly. As where great numbers complaining of a common griev­
ance meet together, armed in a warlike manner (i) in order to consult 
together concerning the most proper means for the recovery of their 
interests : for no one can foresee what may be the event of such an 
assembly (/). In substance this means that an assembly is unlawful 
if it may reasonably be found that it will endanger the public peace : 
‘ if a mutiny from its general appearance and accompanying circum­
stances is calculated to excite terror, alarm, and consternation it is 
generally criminal and unlawful ’ (k). And ‘ any meeting assembled 
under such circumstances as, according to the opinion of rational and firm 
men are likely to produce danger to the tranquillity and peace of the 
neighbourhood, is an unlawful assembly ’ (/). In viewing this question, 
the jury should take into consideration the way in which the meetings 
were held, the hour at which they met, and the language used by the 
persons assembled, and by those who addressed them : and then con­
sider whether firm and rational men, having their families and property 
there, would have reasonable ground to fear a breach of the peace, as 
the alarm must not be merely such as would frighten any foolish or 
timid person, but must be such as would alarm persons of reasonable 
firmness and courage (m). All persons who join an assembly of this kind, 
disregarding its probable effect and the alarm and consternation which 
are likely to ensue, and all who give countenance and support to it, are 
criminally responsible as parties to the assembly (n).

The difference between riot and unlawful assembly is this : if the 
parties assemble in a tumultuous manner calculated to cause terror, 
and actually execute their purpose with violence, it is a riot ; but if they 
merely assemble upon a purpose which, if executed, would make them 
rioters, but do not execute or make any motions to create such purpose and 
having done nothing, separate without carrying their purpose into effect, 
it is an unlawful assembly (o).

An assembly of a man’s friends for the defence of his person against 
those who threaten to beat him if he go to a market, &c., is unlawful ; 
for he who is in fear of such insults must provide for his safety by swearing 
the peace against the persons by whom he is threatened, and must not 
make use of violent methods, which cannot but be attended with the 
danger of raising tumults and disorders to the disturbance of the public

(») Or with stick». Sec H. v. Vincent, 
tt C. & I». 95. Alderaon, B.

(j) 1 Hawk. c. 05, h. 9. There may be 
an unlawful assembly if the people assemble 
themselves together for an ill purpose con­
tra jKicem, though they do nothing, Br. tit. 
* Riots,’ pi. 4. Coke speaks of an unlawful 
assembly as being when three or more as­
semble themselves together to commit a 
riot or rout, and do not do it. 3 Inst. 170. 
R. v. McNaughten, 14 Cox, 570. See also 
R. v. Cunninghamc C.raham, 10 Cox, 420, 
Charles, J.

(k) Per Bayley, J., in R. v. Hunt, York

Spring Assizes, 1820, cited by Alderson, B. 
9 C. & P. 94n ; and per Holroyd, J., in 
Bedford v. Birley [1822], 3 Stark. (N. P.) 
70; 1 St. Tr. (N. S.) 1217.

(/) R. v. Vincent, 9 C. & P. 91 ; 3 St. Tr. 
(N. S.) 1037, Alderson, B. See R. v. Neale, 
9 C. & I*. 431, Littlcdalc, J.

(m) Ibid.
(a) Per Holroyd, J., Bedford v. Birley,

(o) R. t. Birt, 5 C. & P. 154, Pattcson, 
.1. Lord Thring (Manual of Military Law) 
describes unlawful assembly and riot as 
different stages on the way to insurrection.
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peace (p). But an assembly of a man’s friends in his own house, for 
the defence of the possession of it against persons who threaten to make 
an unlawful entry, or for the defence of his person against persons who 
threaten to beat him in his house, is indulged by law ; for a man’s house 
is looked upon as his castle (q). It is said, however, that he may not arm 
himself and assemble his friends in defence of his close (r).

An assembly of persons to witness a prize fight or bull tight, cock 
fight, or badger baiting (#), is an unlawful assembly, and every one 
present and countenancing the fight is guilty of an offence (/). Where 
sixteen persons, with their faces blackened, and armed with guns and 
sticks, met at a house at night, intending to go out for the purpose of 
night poaching, it was held, that it was impossible that a meeting to go 
out with their faces thus disguised, at night, and under such circum­
stances, could be other than an unlawful assembly (w).

An assembly in a public place for a lawful purpose, and with no inten­
tion of carrying out such purpose in an unlawful manner, is not rendered 
Unlawful by the fact that those who compose it meet with the knowledge 
that it is likely to be attacked or resisted by others (v).

A conspiracy between several persons to meet together for the purpose of 
disturbing the peace and tranquillity of the realm, of exciting discontent 
and disaffection, and of exciting the King's subjects to hatred of the govern­
ment and constitution is indictable, but independently of any question of 
conspiracy, treason, or sedition, such assembly appears to be unlawful (w).

Unlawful assembly is an indictable misdemeanor punishable at 
common law by fine and (or) imprisonment without hard labour.

B. Assemblies and Associations made Unlawful bp Statute.

Tumultuous Petitioning. 13 Car. II. st. I., c. 5 (1062), after reciting
the mischiefs of tumultuous petitioning, enacts (sect. 1) that no person shall 
‘ solicit, labour, or procure the getting of hands or other consent of any 
persons above the number of twenty, to any petition, complaint, 
remonstrance, declaration or other addresses to the King or both or 
either houses of Parliament, for alteration of matters established by 
law in church or state, unless the matter thereof shall have been 
first consented unto and ordered ’ by three or more justices, or by the

(/>) Treason Act, 1351 (25 Edw. 111. 
etat. 2, c. 2), in excepting from the defini­
tion of treason the riding of any man armed 
overtly or secretly with men of arms, to 
slay, &e., declares that the offence shall be 
felony or trespa s. according to the laws of 
the land of old time used, and according as 
the rase requiroth.

(q) 1 Hawk. c. 05, ss. 0, 10. 10 Vin.
Ahr. tit. 1 Riots, &c.’ (A.) 5, 0. 3 Co. Inst. 
170. 4 HI. Com. 110. Holt, C.J., in R. v. 
Holey, 11 Mod. 116, wye that, though a 
man may ride with arms, yet he cannot 
take two with him to defend himself, even 
though his life is threatened ; for he is in 
the protection of the law, which is sufficient 
for his defence.

(r) R. r. Bishop of Bangor, Shrewsbury 
Summer Assizes, 1700, 20 St. Tr. 523,
Heath, J.

(«) 12 & 13 Viet. c. 02.
(/) R. r. Billingham, 2 C. &1\ 234, Bur- 

rough, J. See R. v. Verkins, 4 C. & V. 537, 
Vatteson, J. R. r. Coney, 8 Q.B.D. 534. 
A sparring match, or an ordinary boxing 
match with gloves, does not seem to fail 
within the definition of unlawful assembly. 
See R. /■. Vmmg. 10 Cox, 871. R v. Orton, 
14 Cox. 220 (('. C. R.).

(«) R. v. Brodribb, 0 C. & V. 571, 
Holroyd, J.

(»') Beatty v. flillbanks, 0 Q.B.D. 308. 
R. v. Clarkson, 17 Cox, 483 (C. C. R.). 
Both eases of meetings of the Salvation 
Army. But see Wise v. Dunning [1002). 
I K.B. 107, mite, p. 408.

(te) R. v. Hunt. 3 B. & Aid. 500. 1 St. 
Tr. (N. 8.) 171. R. v. Vincent, 3 St. Tr. 
(N. S.) 1037. vide ante, pp. 152. 423.
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major part of the grand jury of the county, &c., where the matter shall 
arise, at the assizes or quarter sessions ; or, in London, by the lord 
mayor, aldermen, and commons in common council : and that no person 
shall ‘ repair to His Majesty or both or either houses of Parliament, 
upon pretence of presenting or delivering any petition,’ &c., ‘ accom 
panied with excessive number of people, nor at any one time with 
above the number of ten persons, upon pain of incurring a penalty not 
exceeding one hundred pounds, and three months’ imprisonment for every 
offence ;1 which offence to be prosecuted in the Court of King’s Bench, or 
at the assizes or general quarter sessions, within six months after the 
offence committed and proved by two credible witnesses. But sect. 2 
provides that the Act shall not hinder persons, not exceeding ten in 
number, from presenting any public or private grievance or complaint 
to any member of Parliament, or to the King, for any remedy to be there 
upon had ; nor extend to any address to His Majesty by the members of both 
or either houses of Parliament, during the sitting of Parliament (z).

The Unlawful Drilling Act, 1820 (00 Geo. 111. & 1 Geo. IV. c. 1), s. 1, 
reciting that ‘ in some parts of the United Kingdom men clandestinely and 
unlawfully assembled have practised military training and exercise, to the 
great terror and alarm of 11 is Majesty 's peaceable and loyal subjects, and the 
imminent danger of the public peace,' enacts (sect. 1) that ‘all meetings 
and assemblies of persons for the purpose of training or drilling them­
selves, or of being trained or drilled to the use of arms, or for the purpose 
of practising military exercise, movements, or evolutions, without any 
lawful authority from His Majesty, or the lieutenant, or two justices of 
the peace of any county or riding, or of any stewartry, by commission 
or otherwise, for so doing shall be, and the same are hereby prohibited 
as dangerous to the peace and security of His Majesty's liege subjects, 
and of his government ; and every person who shall be present at, or 
attend any such meeting or assembly for the purpose of training and 
drilling any other person or persons, to the use of arms, or the practice 
of military exercise, movements, or evolutions, or who shall train or 
drill any other person or persons to the use of arms, or the practice of 
military exercise, movements, or evolutions, or who shall aid or assist 
therein, being legally convicted thereof, shall be liable to be transported (y) 
for any term not exceeding seven (z) years, or to be punished by imprison­
ment not exceeding two years (a), at the discretion of the Court in which 
such conviction shall be had ; and every person who shall attend or be 
present at any such meeting or assembly as aforesaid, for the purpose 
of being, or who shall at any such meeting or assembly be trained or 
drilled to the use of arms, or the practice of military exercise, movements, 
or evolutions, being legally convicted thereof, shall be liable to be punished

U) 8. 3. 13y the Bill of Rights (1 
Will. & M. how. 2, r. 2, 8. 1), art. 5, 4 It ia 
the right of the subjects to petition the 
King, and that all commitment* and prose­
cutions for such petitioning are illegal.’ It 
was contended, that this article had vir­
tually repealed 13 Car. II. stat. I, c. 5, but 
Lord Mansfield declared it to be the unani­
mous opinion of the Court, that neither

that nor any other Act of Parliament had 
repealed it, and that it was in full force. 
R. v. I»rd George Gordon, 2 Uougl. 571.

(»/) Now penal servitude. 20 & 21 Viet, 
c. 3, 8. 2, ante, p. 210.

(:) Nor less than three years. 54 Si 55 
Viet. e. 00, e. I, ant , p. 211.

(a) Apparently with or without hard 
labour. 54 & 55 Viot. c* 09, s. 1, unit, p. 212.
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by tine and imprisonment, not exceeding two years, at the discretion 
of the Court in which such conviction shall be had ’ (/>).

Where an indictment alleged that there was an unlawful meeting 
of the defendant and of divers other persons unknown, for the purpose 
of unlawfully practising military exercise, and which persons so met 
and assembled were there without any lawful authority of the Queen, 
Ac., and that the defendant was present at and unlawfully did attend 
the said meeting for the purpose of unlawfully training and drilling 
divers persons unknown to the practice of military exercise ; Maule, .)., 
held that the indictment was not bad for charging two offences (c).

An indictment upon this Act should aver that the meeting was for 
the purpose of training and drilling, or of being trained and drilled to 
the use of arms, or for the purpose of practising military exercises, move­
ments, or evolutions, and that the meeting was held without any lawful 
authority from His Majesty, or the lieutenant, or two justices of the 
peace, Ac., by commission or otherwise (d).

Meetings within a Mile of Parliament when sitting.—The Seditious 
Meetings Act, 1817 (57 Geo. III. c. 19), contains certain enactments 
relating to meetings and assemblies of persons which are still in force (e).

Sect. 23, after reciting that it is highly inexpedient that public 
meetings or assemblies should be held near the houses of Parliament, 
or near the courts of justice in Westminster Hall, on certain days, enacts, 
that it shall not be lawful for any person to convene or call together, or to 
give any notice for convening or calling together, any meeting consisting 
of more than fifty persons, or for any number of persons exceeding fifty 
to meet in any street, square, or open place, in the city or liberties of West­
minster, or county of Middlesex, within the distance of a mile from the 
gate of Westminster Hall (except such parts of the parish of St. Paul’s, 
Covent Garden, as are within the said distance), for the purpose or on 
the pretext of considering of or preparing any petition, &c., for alteration 
of matters in Church or State, on any day on which the two houses, or 
either house of Parliament, shall meet and sit . . . nor on any day on 
which the courts shall sit in Westminster Hall ( /) : and that if any 
meeting or assembly for such purposes or on such pretexts shall be 
assembled or holden on such day, it shall be deemed an unlawful assembly. 
But there is a proviso that the enactment shall not apply to any meeting 
for the election of members of Parliament, or to persons attending upon 
the business of either house of Parliament, or any of the said courts (</).

(h) 8. 2 provides for the dispersion of per­
sons so assembled by justices of the peace, 
constables, or peace olliccrs or persons net ing 
in their aid and assistance, and for arresting 
and detaining or holding to bail such offen­
ders. By h. 7 prosecutions for offences 
against the provisions of the Aet must be 
commenced within six months after the 
offence committed. 8. 4 makes the Aet 
alternative to other criminal remedies (vide 
mile. pp. 4, 6. 8s. 5, 6 were repealed in 1893 
(5(3 & 57 Viet. c. til). S. 8 was repealed in 
1171 (M à :tï Vfc I e m 

(r) R. r. Hunt, 3 Cox, 215.
(</) (logarty r. R., 3 Cox, 3(N'i (Ir.).
(f ) 8s. 1 22 of the Act expired in 1818,

and were repealed in 1820 (60 Geo. 
III. and I Geo. IV. c. 6). That Act and 
the expired sections of the Act of 1817 
were repealed in 1873 (36 & 37 Viet. e. 91). 
The rest of the Act, so far as unrepealed, 
relates to unlawful combinations and con­
federacies (see p. 335), except, s. 35, which 
declares that nothing in the Aet shall take 
away, abridge, or affect any law of the 
realm for the suppression or punishment of 
any offence named therein (vide mile, 
lip'. 4. 6).

(/) It is doubtful whether this applies to 
the sittings at the Royal Courts of Justice.

(7) 8. 24 was repealed in 1890 (53 & 54 
Viet. c. 33).
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Sect. IV.—Affrays.

Common Law. An affray is the fighting of two or more persons in 
a public place, to the terror of His Majesty’s subjects, and is a misdemeanor 
at common law (h). It differs from riot in that it may be committed by 
two persons (t). By public place seems to be meant a street or highway, 
or other place where the public may pass or be as of right (;). Where 
two of the prisoners fought together amidst a great crowd of persons, 
and the others were present aiding and assisting, at a place far from any 
highway, and the fight ceased on the appearance of some peace-officers, 
it was held that this was not an affray, because the scene of action was 
to all intents and purposes a private place (k). A gathering for such a 
tight or a prize fight is clearly an unlawful assembly, and where there 
is resistance to lawful authority exercised for the purpose of putting a 
stop to it, the offence may amount to an affray, or even a riot (/). An 
affray may fall short of a riot, though many persons are engaged in it. 
Thus, if a number of persons met together at a fair or market, or on any 
other lawful or innocent occasion, happen on a sudden quarrel to fall 
together by the ears, they will not be guilty of riot, but only of a sudden 
affray, of which none are guilty but those who actually engage in it ; 
because the design of their meeting was innocent and lawful, and the 
subsequent breach of the peace happened unexpectedly without any 
previous intention (m).

An affray may be aggravated by the circumstances under which it 
takes place or by its dangerous tendency ; where persons coolly and 
deliberately engage in a duel which must be attended by the risk of 
murder, this is not only an open defiance of the law, but carries with 
it a direct contempt of the justice of the nation, putting men under 
the necessity of righting themselves (n). And it is an aggravated form 
of affray violently to disturb the officers of justice in the due execution 
of their office, by the rescue of a person legally arrested, or the attempt 
to make such a rescue (o). An affray is severely punishable when 
committed in the King's Courts, or even in the palace yard near those 
Courts ; and it is highly finable even when made in the presence of an 
inferior Court of justice (p). As to affrays in a church or churchyard, 
vide ante, p. 401.

It is said that no quarrelsome or threatening words whatsoever

(A) 4 Bl. Com. 144 ; 3 Co. Inst. 158 ; 
Burn’s Just. tit. ‘Affray’ (I.). The word 
affray is derived from the French effroi 
(terror). In 3 Co. Inst. 158, it is said that 
an affray is a public offence to the terror of 
the King's subjects ; and is an English 
word, and so called because it atfrighteth 
and maketh men afraid ; and that it is in- 
quirable in a leet as a common nuisance.

(«) Vide ante, p. 409.
</> R. V. O’Neill 11ST 11. Ir. Eton. L I. 
(i) R. v. Hunt, 1 Cox, 177, Alderson, B. 

See 1 Hawk. c. 03, s. 1. If all the persons 
present went to see the fight, they were all 
guilty of an assault. R. r. Perkins, 4 C. & 
P. 537, Patteson, J. The indictment was

for riot as well as assault, arising out of a 
prize-fight.

(/) R. r. Billingham, 2 C. & P. 234, Bur- 
rough, .1. The indictment was for riot, 
arising in a gathering of 10U0 persons to 
witness a prize-light. A magistrate tried 
to stop the fight, which resulted in tumult 
and the rescue of a man arrested. Vide 
ante, p. 424.

(m) 1 Hawk. c. 05, s. 3.
(«) 1 Hawk. c. 03, s. 21.
(o) 1 Hawk. c. 03, s. 22. And see port, 

p. 507, ‘ Rescue.'
(p) 1 Hawk. e. 21. sa. 0, 10 ; c. 03. s. 23. 

As to striking in palaces or courts of justice, 
see port, p. 8!ll, * Aggravated Assaults.'
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amount to an affray (q), and that no one can justify laying his hands on 
those who barely quarrel with angry words, without coming to blows : 
but it seems that a constable may, at the request of the party threatened, 
carry the person who threatens to beat him before a justice, in order to 
find sureties. And though mere words cannot in law create such terror 
as to constitute an affray, yet there may be an affray without actual 
violence ; as where persons arm themselves with dangerous and unusual 
weapons, in such a manner as will naturally cause terror to the people, 
which is said to be an offence at common law (r).

Statute.—The Statute of Northampton (2 Edw. III. c. 3) enacts, 
that ’ no man, great or small, of what condition soever, except the King’s 
servants in his presence, and his ministers in executing of the King's 
precepts or of their office, and such as be in their company assisting them, 
and also upon a cry made for arms to keep the peace (armes de pees), and 
the same in such places where such acts do happen (s), be so hardy to 
come before the King's justices or other of the King’s ministers doing 
their office, with force and arms, nor bring no force in affray of peace (<), 
nor to go nor ride armed, by night nor by day, in fairs or markets, nor in 
the presence of the King’s justices, or other ministers, nor in no part else­
where ; upon pain to forfeit their armour to the King, and their bodies 
to prison at the King’s pleasure. And that the King’s justices in their 
presence, sheriffs, and other ministers in their bailiwicks, lords of fran­
chises and their bailiffs in the same, and mayors and bailiffs of cities 
and boroughs within the cities and boroughs, and borough-holders, 
constables, and wardens of the peace within their wards, shall have power 
to execute this Act (u). And that the justices assigned at their coming 
down into the country shall have power to inquire how such officers 
and lords have exercised their offices, and to punish them whom they 
find that have not done that which pertained to their office ’ (r).

The wearing of arms is not punishable under this statute unless it be 
accompanied with such circumstances as are apt to terrify the people ; 
from whence it seems clearly to follow, that persons of quality are in no 
danger of offending against the statute by wearing common weapons, 
or having their usual number of attendants with them for their ornament 
or defence, in such places, and upon such occasions, in which it is the 
common fashion to make use of them, without causing the least suspicion 
of an intention to commit any act of violence, or disturbance of the 
peace (w). And no person is within the statute who arms himself to

(q) I Half, 450 ; I Hawk. <*. (13, n. 2.
(r) 1 Hawk. c. (13, ss. 2, 4 ; Hum’s Jus­

tice, tit. ‘ Affray.’
(«) These obscure words may mean 

proclamation of a joust or tournament, or 
of places where such may be held. See 1 
Rev. Stat. (2nd ed.) p. 88n. Tournaments, 
except by command of the King, seem to 
have been illegal. R. v. Coney, 8 Q.B.D. 
534. 540, Stephen. J.

(<) The words of the statute are ' en off rai 
de lu pees ’ [paix). In another part of the 
statute ‘ armes de pees ’ clearly means 
' arms to keep the peace.’ Coke, 3 Inst. 
158, cites the words as 'entffraierde lu puis,'

and reads the hitter word as * pays ' in dis­
regard of its gender.

(u) Offences within this statute were 
H|Kfilic»lly mentioned in the old form of 
the commission of the peace settled in 
30 Eli/..

(v) Two early statutes enforcing this Act 
have been repealed, viz., 7 Rich. II. c. 13 
(in 1857), and 20 Rich. II. c. 1 (in 1803 as 
to England, and in 1872 as to Ireland). A 
statute of 1313 (7 Edw. II.) retraites per­
sons to come to Parliament, * without force 
and without armour, well, and peaceably.’

(w) 1 Hawk. e. 68, e.
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suppress dangerous rioters, rebels, or enemies, and endeavours to suppress 
or resist such disturbers of the peace and quiet of the realm (x). B it a 
man cannot excuse wearing such armour in public by alleging that 
a person threatened him, and that he wears it for the safety of his person 
from the assault : though no one incurs the penalty of the statue by 
assembling his neighbours and friends in his own house, against those 
who threaten to do him any violence therein, because a man’s house is 
as his castle (y). In R. r. Meade (2), a single person who went armed 
in the streets without lawful occasion, or so acted as to be a nuisance and 
terror to the public, was convicted under this statute.

Punishment.—The punishment of affrays at common law or under 
2 Edw. III. c. 3, is by fine and (or) imprisonment without hard labour. 
The term of imprisonment and the amount of the fine are in the discretion 
of the Court (a).

As to the powers and duties of officials and private persons to stop 
affrays, see post, p. 431.

Sect. V.—Indictment, Evidence and Punishment.

Indictment.—An indictment for riot, rout, or unlawful assembly must 
shew that there was an unlawful assembly of more than two persons (6). 
It is not clear whether it is now necessary that an indictment for riot should 
contain the words ‘ to the terror of the people ’ (c). Where the indictment 
is aptly drawn the defendants if acquitted of riot may be convicted of rout 
or of unlawful assembly if the facts so warrant. Where six persons were 
indicted for a riot, two of them died without being tried, two were 
acquitted, and the other two were found guilty. The Court refused 
to arrest the judgment, saying, that as the jury had found two persons to 
be guilty of a riot, it must have been together with those two who had 
never been tried, as it could not otherwise have been a riot (d). But two 
persons only cannot be guilty of a riot (e). Where the offence was specially 
laid as a riot, the riotosè extending to all the facts, and stated a battery of 
an individual as part of the riot : it was held that an acquittal of the riot 
was an acquittal on the whole indictment. But it was also held, that if 
the indictment had been, that the defendants, with divers other disturbers 
of the peace, had committed this riot and battery, the defendants might 
have been found guilty of the battery (/).

(x) 1 Hawk. c. (13, s. 10.
(y) Id. 8. 8, and see in as. f>, 0, 7, as to 

the proceedings of justices, Ac., executing 
the Act.

(s) [1903] 10 Times L. R. f.40, Wills, .1.
(a) 1 Hawk. c. 63, s. 20 ; 4 Bl. Coin. 145, 

tide ante, p. 24».
(b) R. r. Soley, 2 Salk. 598, 594.
(c) 14 & 15 Viet. c. 100, s. 24, makes 

formal conclusions unnecessary. In R. r. 
Hughes (1830], 4 C. & P. 373; 6 St. Tr. 
(N. 8.) 1101, Park, J., held such conclusion 
necessary at common law. But in R. r. 
Cox (1831], 4 C. & P. 538, Patteson, J., 
held that on an indictment for riot without 
such conclusion, but charging the cutting

down of fences a conviction could be had 
for unlawful assembly. It is not, however, 
clear that the words are in reality a formal 
conclusion. They may fairly be treated an 
essential part of the description of the 
offence. See Field v. Receiver of Metrop. 
Police [1007], 2 K.B. 853. An indictment 
under s. 1 of the Riot Act never needed this 
conclusion. R. t\ James [1831], 5 C. & P. 
153, and MS. S. (!., per Patteson, J.

(d) R. v. Scott. 3 Burr. 1262.
(e) R. v. Sad bury, 1 Ld. Raym. 484. 

And see 19 Vin. Abr. tit. ‘ Riots (E.) ’ 1.
(/ ) R. r. Sadbury, 1 Ld. Raym. 484. R. 

r. Ingram, 2 Salk. 693 ; 12 Mod. 262. 10 
Vin. Abr. tit. * Riots (E.) ’ 6.
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Where several were indicted for a riot, it was moved, that the prose­
cutor might name two or three, and try it against them, and that the rest 
might enter into a rule to plead not guilty (guilty if the others were found 
guilty) ; and as a rule was made accordingly ; this being to prevent the 
expense of putting them all to plead (<j).

Evidence. In substance the rules as to admissibility of evidence in 
cases of riot, rout, or unlawful assembly are the same as in cases of 
conspiracy, the offences like that offence involving concerted action (h). 
Upon an indictment against H. and others, for a conspiracy and unlawful 
meeting together with persons unknown, for the purpose of exciting 
discontent and disaffection, at which meeting H. was the chairman, it 
was held that resolutions passed at a former meeting assembled a short 
time before, in a distant place, at which H. also presided, and the avowed 
object of which meeting was the same as that of the meeting mentioned 
in the indictment, were admissible in evidence, to show the intention of H. 
in assembling and attending the meeting in question. And it was also 
held that a copy of these resolutions delivered by H., to the witness at the 
time of the former meeting, as the resolutions then intended to be proposed 
and which corresponded with those which the witness heard read from a 
written paper, was admissible, without producing the original (i).

In the same case it appeared that large bodies of men had come to 
the meeting in question from a distance, marching in regular order 
resembling a military march ; and it was held to be admissible evidence, 
to shew the character and intention of the meeting, that within two 
days of the time at which it took place considerable numbers were seen 
training and drilling before daybreak, at a place from which one of 
these bodies had come to the meeting, and that, upon their discovering 
the persons who saw them, they ill-treated them, and forced one of them 
to take an oath never to be a king’s man again. And it was also admitted 
as evidence for the same purpose, that another body of men in their 
progress to the meeting, on passing the house of the person who had been 
so ill-treated, expressed their disapprobation of his conduct by hissing (/).

it was decided in the same case that parol evidence of inscriptions and 
devices on banners and flags displayed at a meeting was admissible 
without producing the originals (À), but that upon the indictment in 
question evidence of the supposed misconduct of those who dispersed 
the meeting was not admissible (/).

Where the question was, with what intention a great number of 
persons assembled to drill, declarations made by those assembled and 
in the act of drilling, and further declarations made by others who were 
proceeding to the place, and solicitations made by them to others to 
accompany them declaratory of their object, were held to be admissible 
in evidence for the purpose of showing their object (//#)• And in general, 
evidence is admissible to show that the meeting caused alarm and appre­
hension, and to prove information given to the civil authorities, and the 
measures taken by them in consequence of such information («).

((f) It. r. Middlemore, «1 Mod. 212.
(h) Vide ante, p. 191 ; post, Bk. xiii. e. ii.
(i) R. r. Hunt, 3 B. & Aid. 5<M1 ; 1 St. 

Tr. (N. S.) 171.
(;) Id. ibid.

(Ic) Id. ibid.
(/) Id. ibid.
(in) Bedford r. Birley, I St. Tr. (N. S.) 

071 : 3 Stark. (N. I'.) 7H, Holroyd, J.
(») Id. ibid.
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It was held, that the prisoners must first be identified as forming 
part of the crowd before the riot is proved (o). But this is a very incon­
venient course, causing much waste of time by recalling witnesses ; 
and it has since been held that on an indictment for riot the prosecutor 
is entitled to prove the acts of any rioters before he connects the others 
with the riot (p), and this is in conformity with the practice in cases of 
conspiracy (7).

Punishment. -(1) Riot.—Riot at common law is an indictable 
misdemeanor punishable by fine and (or) imprisonment without hard 
labour (r).

By the Hard Labour Act, 1822 (3 Geo. IV., c. 114 ) (s), on conviction 
of riot the Court may impose a sentence of imprisonment with hard 
labour in addition to or in lieu of any punishment which could be inflicted 
before 1822 (<). This statute does not apply to felonious riot. The 
punishment for statutory offences in relation to riot are stated under 
the statutes (ante, pp. 414-416). Common-law riot is triable at quarter 
sessions (u) ; offences under sects. 1-5 of the Riot Act are not so 
triable (v).

(2) Routs, Unlawful Assemblies, and Affrays.—These offences are mis­
demeanors punishable at common law by fine or imprisonment without 
hard labour or both (vide ante, p. 249), and triable at quarter sessions (u).

Sect. VI.—Suppression of Riots, &c.

The powers and duties of public officers and private persons with 
reference to the suppression of unlawful assemblies, affrays, routs, and 
riots, rest partly on the common law and partly on statutes.

On the constitution of the office of justices of the peace (34 Edw. III. 
c. 1) they were given power to restrain rioters and all other barrators, 
and to pursue, arrest, take, and chastise them according to their trespass 
and offence, and to cause them to be imprisoned and duly punished 
according to the law and customs of the realm (w). This statute has 
been construed as authorising a single justice to arrest, or by parol com­
mand to authorise the arrest, of persons riotously assembled. Those 
early statutes, still un repealed, were passed for the suppression of riots (x),

(o) So ruled by Vaughan, l’arke and 
Alderson, HII., on the special commission 
of 1830 at Salisbury, and approved by all 
the judges. Per Alderson, H.t in R. v. 
Nicholson, 1 Lew. 300, where the same 
course was adopted.

(/>) R. r. Cooper, Stafford Summer Ass. 
1850, Williams, J. MSS. C. S. (1.

(q) Ante, p. 101.
(r) 1 Hawk. c. «5, s. 12.
(») Ante, p. 212.
(0 One of these punishments was the 

pillory (1 Hawk. c. 05, s. 12), which was 
partly abolished in 1810 (50 fieo. III. c. 138) 
and completely abolished in 1837. Vide 
ante, p. 250.

(u) 34 Edw. III. c. I ; 15 Rich. II. c. 2 ; 
5 & 0 Viet. c. 38, s. 1. As to removal of

indictments for riot by certiorari, see 21 
Jm. I. V. 8, s. 4.

(r) 5 & 0 Viet. c. 38, post, Bk. xii. c. i.
(w) 1 Unlawful assemblings ' and ridings 

with armed force against the peace are 
specifically mentioned in the old form of 
commission of the peace, settled 30 Eliz. 
and used until 1878.

(x) Their immediate object is said to 
have been to compel sheriffs and others to 
put the law in force against Lollards and 
other organisations of the fourteenth and 
fifteenth centuries. Wright’s Report on 
Criminal Law (Pari. Pap., 1878, H.L. No. 
178). p. 20. Sec 1 Hawk. c. «5, s. 14 rt seq. 
Burn’s Justice (30th ed.), tit. ‘ Riot.' R.

Gull ton, 2 Ld. Raym. 1210.
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17 Rich. II. c. 8 (1393) (y), 13 Hen. IV. c. 7 (1411) (z), and 2 Hen. V. st. 1 
c. 8 (1414) (a). The first two require the use of the posse comitatus (b) 
by the sheriff, &c., in cases of riot, rout, and unlawful assembly, and 
authorise the arrest of offenders and the recording of offences committee! 
in the presence of the justices. The third provides for the case of default 
by justices in enforcing the Act of 1411, and prescribes punishments 
for great and petty riots and for neglecting to aid in suppressing riot. 
And it has been held to be an indictable misdemeanor to refuse to aid 
a constable in suppressing a riot or affray (c). The duties of private 
persons in such cases were thus expounded by Tindal, C.J., in his charge 
to the grand jury in the case of the Bristol Riots (d), as follows : * By 
the common law every private person may lawfully endeavour of his 
own authority, and without any warrant or sanction of the magistrate, 
to suppress a riot by every means in his power. He may disperse, or 
assist in dispersing, those who are assembled ; he may stay those who 
are engaged in it from executing their purpose (e) ; lie may stop and 
prevent others whom he shall see coining up from joining the rest ; and 
not only has he the authority, but it is his bounden duty as a good subject 
of the King to perform this to the utmost of his ability. If the riot be 
general and dangerous, he may arm himself against the evil doers to 
keep the peace (/'). Such was the opinion of the judges of England in 
the time of Queen Elizabeth, ‘‘ the case of Arms” (g), although the judges 
add that it would “be more discreet for everyone in such a case to attend 
and be assistant to the justices, sheriffs, and other ministers of the King 
in the doing of it.” It would undoubtedly be more advisable so to do ; 
for the presence and authority of the magistrate would restrain the 
proceeding to such extremities until the danger were sufficiently immediate, 
or until some felony was either committed, or could not be prevented 
without recourse to arms ; and at all events the assistance given by men 
who act in subordination and concert with the civil magistrate will be 
more effectual to attain the object proposed than any efforts/ however 
well intended, of separated and disunited individuals. But if the occasion 
demands immediate action, and no opportunity is given for procuring 
the advice or sanction of the magistrate, it is the duty of every subject 
to act for himself, and upon his own responsibility in suppressing a 
riotous and tumultuous assembly ; and he may be assured that what­
ever is honestly done by him in the execution of that object will be sup­
ported and justified by the common law.’ This charge was approved 
in Phillips r. Eyre (h).

The duties of officers as to the suppression of rioters are thus laid

(y) 1 Rev. Slat. (2nd cd.) 180.
(z) Ibid. 180. See Bristol Special Com- 

mi-si,m [1832]. 3 St. Tr. (N. 8.) 6 ; 5 C. A I*. 
254, Tindal, C.J.

(а) Ibid. 197.
(б) i.e., the general levy of all able-bodied 

men in the eounty. See Man. Mil. Law 
(cd. 1907), 140.

(r) And see R. v. Brown, C. A M. 314. 
(d) 3 St. Tr. (N. 8.) 1, 4 ; 5 C. A 1*. 252,

261.
(t) See 1 Hawk. c. 65, s. 11.

(/) From this it would seem that they 
may use arms to suppress the riot in case 
of necessity, where the riots savour of 
rebellion (1 Hawk. c. 65, s. 11), or where a 
felony is about to bo committed. Hand 
cock v. Baker, 2 B. A I’. 265, Chambré, J. 
As to military intervention, sec post, p. 434.

(7) 1‘oph. III. CL Eel (J.) 76.
(A) L. R. 6 Q.B. 15. Willcs. J., deliver­

ing the judgment of the Exchequer 
Chamber.
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down by Tindal, C.J., in the Bristol Riots case (i). (i) * * 4 Still further, by the 
common law, not only is each private subject bound to exert himself to 
the utmost, but every sheriff, constable, and other peace-officer, is called 
upon to do all that in them lies for the suppression of riot, and each has 
authority to command all other subjects of the King to assist him in 
that undertaking. By an early statute, which is still in force (13 Hen. 
IV. c. 7) (/), any two justices, with the sheriff or under-sheriff of the county, 
may come with the power of the county, if need be, to arrest any rioters, 
and shall arrest them ; and they have power to record that which they 
see done in their presence against the law ; by which record the offenders 
shall be convicted (k), and may afterwards be brought to punishment. 
And here 1 must distinctly observe, that it is not left to the choice or will 
of the subject, as some have erroneously supposed, to attend or not to the 
call of the magistrate, as they think proper, but every man is bound when 
called upon, under pain of fine and imprisonment, to yield a ready and 
implicit obedience to the call of the magistrate and to do his utmost in 
assisting him to suppress any tumultous assembly * (l). For in the suc­
ceeding reign another statute (2 Hen. V., st. 1, c. 8) was passed which 
enacts that the King’s liege people being sufficient to travel in the counties 
where such routs, assemblies, or riots shall be, shall be assistant to the 
justices, commissioners, and sheriffs, and other officers upon reasonable 
warning (m), to ride with them in aid to resist such riots, routs, and 
assemblies on pain of imprisonment and to make fine and ransom to the 
King (n). In later times the course has been for the magistrate on 
occasions of actual riot and confusion, to call in the aid of such persons 
as he thought necessary, and to swear them in as special constables ; 
and in order to prevent any doubt, if doubt could exist, the statute 
1 Geo. IV. c. 37, and (since that has been repealed by the statute 1 & 2 
Will. IV. c. 41) (o) the statute last referred to has invested the magis­
trate with that power in direct and express terms when tumult, riot, or 
felony was only likely to take place or might reasonably be apprehended.' 
The magistrates may also call in the aid of the local militia (p), the yeo­
manry (y), and the reserve forces (r), and the territorial army (s), and 
may obtain on requisition the aid of the regular army (/). Members of the

(i) 3 St. Tr. (N. S.) 1, 5 ; 5 C. ft 1*. 292.
0) Ante, p. 432.
(t) In the Ha me manner as is contained 

in the Statute of Forcible Kntrics. 5 Rich. 
II. Htat. 1, c. 7, )>ost, p. 442.

(/) Sec R. r. Neale, 0 C. ft P. 431 ; 3 St. 
Tr. (N 8.) ISIS, LHUadale, J.

(m) The duty attaches even though pre­
cepts for the /Htane rumilnlua have not been 
made out or signed. R. r. l'inncy, 3 St. 
Tr. (N. 8.) II.

(n) Under this Act it has been held that 
knights, gentlemen, yeomen, husbandmen, 
labourers, tradesmen, servants, appren­
tices and all others, except women, clergy­
men, decrepit persons and infants under 
fifteen, are bound to attend the justices on 
pain of fine and imprisonment, and that 
any battery, wounding, or killing of the

VOL. I.

rioters which may happen in suppressing 
the riot is justifiable. Dalton, c. 82. 1
Hale, 495. 4 HI. Com. 149, 147. Bristol 
Riots Charge. 3 St. Tr. (N. S.) 1. <i. Tindal, 
C.J. R. «’. l’inncy, 3 St. Tr. (N. S.) 11.

(o) Special Constables Act, 1831. By 
s. 8, disobedience to the summons is specifi­
cally punishable. As to Ireland, see 2 & 3 
Will. IV. c. 108. The powers of the Act 
of 1831 were used during the Trafalgar 
Square disturbances in 1880.

(/<) 62 tiro. III. c. 38, ss. 42, 92, 94.
(q) 44 tiro. III. c. 54, s. 23 ; 50 tiro. III. 

c. 39; 1 Kdw. VII. c. 14, s. I. See the 
Pctcrloo riots, I St. Tr. (N. S.) 1071.

(r) 45 ft 49 Viet. c. 48, s. 5.
(<) See 7 Kdw. VII. c. 9.
(() See King's Regulations, -s. 948 998. 

Man. Mil. Law, c. xiii., ss. 34. 35.
2 r
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militia and reserve and territorial forces, when called out in aid of the 
civil power, arc subject to military law (u).

The powers and duties of magistrates and police to disperse riots, &c., 
do not depend on the making of the proclamation to disperse, the provisions 
of the Riot Act being in aid, and not in supersession, of the common law (v), 
and where the Riot Act has been read it does not interrupt or suspend 
such powers and duties during the following hour (w).

In R. v. Kennett (z), the Lord Mayor of London was tried in 1780 
for neglect of duty during the Cordon Riots by not reading the Riot Act 
and releasing prisoners.

Upon an information against the Mayor of Bristol for neglect of 
duty in not suppressing the Bristol riots in 1831, which was tried at bar, 
it was laid down that the general rules of law require of magistrates 
that at the time of riots they should keep the peace, restrain the rioters, 
and pursue and take them ; and to enable them to do this, they may 
call on all the King’s subjects to assist them, which they are bound to 
do upon reasonable warning ; and in point of law, a magistrate would be 
justified in giving firearms to those who thus came to assist him, but it 
would be imprudent in him to give them to those who might not know 
their use, and who might be under no control, and who, not being used 
to act together, might be cut off from the rest of the force, and the arms, 
by those means, get into the hands of the rioters (y).

It is no part of the duty of a magistrate to go out and head the con­
stables, or to marshal and arrange them ; neither is it any part of his 
duty to hire men to assist him in putting down a riot ; nor to keep a 
body of men, as a reserve, to act as occasion may require ; nor is it any 
part of his duty to give any orders respecting the firearms in gunsmiths’ 
shops. Nor is a magistrate bound to ride with the military : if he gives 
the military officer orders to act, that is all that is required of him (z).

The justices have also powers, if a riot is apprehended or is proceeding, 
to adjourn elections (a), or to close theatres (6), or public houses (c).

Military Forces of the Crown. With respect to the powers, duties, 
and responsibilities of soldiers in the suppression of riots, Tindal, C.J., 
in the Bristol Riots case (d) thus stated the law : ‘ The law acknowledges 
no distinction in this respect between the soldier and the private individual. 
The soldier is still a citizen, lying under the same obligation, and invested 
with the same authority to preserve the peace of the King as any other 
subject (e). If the one is bound to attend the call of the civil magistrate, 
so is the other ; if the one may interfere for that purpose when the 
occasion demands it, without the requisition of the magistrate, so may 
the other too ; if the one may employ arms for that purpose, when arms

(m) 44 ft 45 Viet. c. 58, h. 170 (6) ; 7 
Fxlw. VII. c. 0, ». 28.

(e) It. ». Kuracy, (>('.& I*. 81 ; 3 St. Tr.
\ - 548.

(«*) It. »’. Gordon, 21 St. Tr. 493. And 
Bee 2 St. Tr. (N. S.) 1029.

(x) 5 ('. & 1*. 282 : 3 St. Tr. (N. S.) 506, 
cit. And sec Lord Adxocate r. Stewart, 
IS St. Tr. S75.

(y) It. r. Pinney, 3 St. Tr. (N. S.) 11 ; 6<\ 
ft P. 254; 3 B. ft Ail. 940, Lit tied ale,

Parke, and Taunton, JJ.
(z) It. r. Pinney, ibid.
(a) 2 ft 3 Will. IV. c. 45, a. 30; 5 ft «I 

Will. IV. c. 30, a. 8; Hi ft 17 Viet, c? 15, 
8. 3 ; 35 ft 30 Viet. c. 33, 88. 10, 15, 17.

(5) 'i .v 7 Vi, I. v. 88, s. 8.
(r) 35 ft 30 Viet. e. 93, a. 23.
(d) 3 St. Tr. (N. 8.) 1.
(e) See Burdett ». Abbot, 4 Taunt. 402. 

Bedford r. Birloy, 1 St. Tr. (N. S.) 1170.
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are necessary, the soldier may do the same. Undoubtedly the same 
exercise of discretion which requires the private subject to act in subordin­
ation to and in aid of the magistrate, rather than upon his own authority, 
before recourse is had to arms, ought to operate in a stronger degree 
with a military force. But where the danger is pressing and immediate, 
where a felony has actually been committed, or cannot otherwise be 
prevented, and from the circumstances of the case no opportunity is 
offered of obtaining a requisition from the proper authorities ( I), the 
military subjects of the King not only may, but are bound to do their 
utmost, of their own authority, to prevent the perpetration of outrage, 
to put down riot and tumult, and to preserve the lives and property of 
the people.*

The law as laid down in this charge was adopted in the Report on 
the Featherstone Riots (g), where it is said that ‘ a soldier for the purpose 
of establishing civil order is only a citizen armed in a particular manner. 
He cannot, because he is a soldier, excuse himself if, without necessity, 
he takes human life. A soldier can only act by using his arms. The 
weapons he carries are deadly. They cannot be employed at all without 
danger to life, and in these days of improved rifles and perfected ammuni­
tion, without some risk of injuring distant and possibly innocent 
bystanders. . . . The whole action of the military when called in ought 
to be based on the principle of doing, and doing without fear, that which 
is absolutely necessary to prevent serious crime, and of exercising all 
care and skill with regard to what is done; and the presence of a magistrate, 
while expedient, is not in the least necessary to entitle the military to 
act, even by firing, to prevent felonious outrage or dangerous riot* (h).

From the right to suppress riots flows the right to use such force 
as is reasonably necessary to disperse the rioters assembled (»). The 
degree of force which may be used depends on the nature of the riot, 
and must always be moderated and proportioned to the circumstances 
of the case, and to the end to be obtained. The taking of life can only 
be justified by the necessity of protecting persons or property against 
various forms of violent crime, or by the necessity of dispersing a riotous 
crowd which is dangerous unless dispersed, or in the case of persons 
whose conduct has been felonious, through disobedience to the provisions 
of the Riot Act (j), and who resist by force the attempt to disperse 
and apprehend them (A).

Unlawful Assemblies. -What has been above stated as to riots is 
also applicable to unlawful assemblies, even when no act of violence has 
been committed (/), subject to the qualification that unless such assembly 
is calculated to cause a serious breach of the peace, the action of officers 
of the law or private persons towards its suppression must be limited

(/) Vide ante, p. 433.
(</) 1‘arl. Pap. 181*3, <•. 7234. The report 

was mainly the work of Lord Bowen. See 
the further report of 1908 (Pari. Pan. 1908, 
e. 230), as to the employment of the mili­
tary to suppress riots.

(h) Cf. K. v. Pinney, 3 St. Tr. (N. K.) 11. 
The duties of the military in aid of the 
civil power are laid down in the King's

Regulations, §§ 948 908.
(») See R. v. Neale, 9 G\ & P. 435. R. t\ 

Vincent, ubi sup.
(;') Ante, p. 412.
(k) Featherstone Riots Report (Pari. 

Pap. 1893, c. 7234), Lord Bowen.
(/) R. v. Vincent, 9 0. & P. 94, Alderson,

B.

2*2
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to what is reasonably needed to prevent a disturbance. The officers 
of the law may order such assembly to disperse, arrest those who refuse 
to disperse, stop others from joining them, and if resisted, use force to 
compel obedience (m). Such resistance, if concerted, might amount 
to riot (n).

Affrays. Any person who sees others engaged in a fight or affray 
may arrest them while still engaged in the fight, and detain them till 
their passion has cooled and their desire to break the peace has ceased, 
and then deliver them to a peace-officer ; and so any person may arrest 
an affrayer after the actual violence is over, but whilst he shews a 
disposition to renew it (o). The principle is that for the sake of the 
preservation of the peace, any individual who sees it broken may restrain 
the liberty of him whom he sees breaking it, so long as his conduct shews 
that the public peace is likely to be endangered by his acts. Whilst 
persons are assembled who have committed acts of violence, and the 
danger of their renewal continues, the affray itself may be said to continue : 
and during the affray a constable may, not merely on his own view, 
but on the information and complaint of another, arrest the offenders, 
and of course the person so complaining is justified in giving the charge 
to the constable (p). If either party is dangerously wounded in an 
affray, and a bystander, endeavouring to arrest the other, is not able 
to arrest him without hurting or even wounding him, he is in no way 
liable to be punished, inasmuch as he is bound, under pain of fine and 
imprisonment, to arrest such an offender, and either to detain him till 
it appears whether the party will live or die, or to carry him before a 
justice of peace (7). A constable is not only empowered, but bound 
to do his best to stop an affray which occurs in his presence (r), and is 
also bound, in case of need, to call for the assistance of others, who, on 
refusal, are guilty of misdemeanor and liable to fine and imprisonment. 
To support an indictment against a person for refusing to aid and assist 
a constable in the execution of his duty in quelling a riot, it is necessary 
to prove : (1) that the constable actually saw a breach of the peace 
committed by two or more persons ; (2) that there was a reasonable 
necessity for the constable calling upon other persons for their assistance 
and support ; and (3) that the defendant was duly called upon to render 
his assistance, and that, without any physical impossibility or lawful 
excuse, he refused to give it. It is immaterial whether the aid of the 
defendant, if given, would have proved sufficient or useful («). In the 
case of a violent quarrel in a house, the constable may break open the

(m) 1 Hawk. c. Of», h. 11. Set- particularly 
the charge of Tindal, C.J., to the Bristol 
grand jury, 3 St. Tr. (N. S.) 1, ante, p. 432.

(n) See It. v. Cuntiinghamc (iraliam, 10 
Cox, 420, ante, p. 412, 414.

(o) I Hawk. c. 03, h. 11, where it is 
said that it seems clearly to follow, that if 
a man receive a hurt from either party, in 
thus endeavouring to preserve the peace, 
he shall have his remedy by an action 
against him ; and that upon the same 
ground it seems equally reasonable that if 
he unavoidably happen to hurt either

party, in thus doing what the law both 
allows and commends, he may well justify 
it ; inasmuch as he is no way in fault, and 
the damage done to the other was occa­
sioned by u laudable intention to do him a 
kindness.

(/>) See Timothy t\ Simpson, 1 Cr. M. & 
R. 757.

(9) 1 Hawk. e. 03, s. 12. 3 Co. Inst. 158.
(r) See the charge of Tindal, C.J., ante, 

p. 433.
(*) R. v. Brown. C. & M. 314. See R. 

r. Sherlock, L. R. I C. C. R. 20.
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doors to preserve the peace ; and if affrayers flv to a house, and he follow 
with fresh suit, he may break open the doors to take them (<). And so 
far is the constable entrusted with a power over all actual affrays, that 
though he himself is a sufferer by them, and therefore liable to be objected 
against, as likely to be partial in his own cause, vet he may suppress ; 
and therefore if an assault be made upon him, he may not only defend 
himself but also imprison the offender in the same manner as if he were 
in no way a party (u). If a constable sees persons either actually engaged 
in an affray, as by striking, or offering to strike, by drawing their weapons, 
&c., or upon the very point of entering upon an affray, as where one 
threatens to kill, wound, or beat another, he may carry the offender 
before a justice of the peace, to be dealt with according to law for his 
offence. It is said that he ought not to arrest persons who are quarrelling 
by words only, without any threats of personal hurt : and that he may 
only in such a case command them to avoid fighting (r). At common 
law (tv), where the affray is over before the constable arrives, he cannot 
without a justice’s warrant arrest the affrayers (x), unless a felony has 
been committed. Hut it would seem that where the affray has been 
stopped by private enterprise before his arrival he may take over affrayers 
arrested by private persons and carry them before a justice (y).

A justice of peace may and must do all such things for the suppression
(() 1 Hawk. c. 03, hr. 13, 10. But, qu., 

if a const a hit- can safely break open t In­
doors of a dwelling house in such case, 
without a magistrate's warrant. At least, 
it would seem, there must be some circum­
stances of extraordinary violence in the 
affray to justify him in so doing.

(tt) M. Ibid. s. 15.
(v) Vide 1 Hawk. c. (13, s. 14.
(if) Cook c. Nethereote, (I C. A 1\ 741, 

Aldereon, B. See the Metropolitan Police 
Act, 183» (Î A3 Viet. c. 47). s. 05, as to the 
apprehension of persons on a charge of 
aggravated assault committed out of sight 
of a police officer.

(*) Cook v. Nethereote, supra. Fox v. 
< brunt, 3 B. A Ad. 7»8. K. r. Curvan, 1 
Mood. 132. It. r. Bright, 4 C. A 1». 387. 
It. i\ Light, 1). A B. 332. It. r. Walker. 
Dears. 358. See these cases, post, and 
Cohen v. Huskisson, 2 M. A W. 477. 
Baynes r. Brewster, 2 Q.B. 37f>. Webster 
r. Watts, 11 y.B. 311. In Timothy ?•. 
Simpson, 1 Cr. M. A It. 757, the Court said : 
‘ the power of a constable to take into his 
custody, upon-a reasonable information of a 
private person under such circumstances, 
and of that person to give in charge, must 
be correlative. Now, as to the authority 
of a constable, it is perfectly clear that ho 
is not entitled to arrest in order himself to 
take svreties of the peace, for he cannot 
administer an oath. Sharrock v. Hanne- 
mer, Cro. Eliz. 37.r>, S.C. nom. Scarrctt r. 
Tanner, Owen, 105. But whether he has 
that power in order to take before a magis­
trate, that he may take sureties of the 
peace, is a question on which the authori­

ties differ. Hale seems to have been of 
opinion that a constable has this power (2 
H. I’. C. 8»), and the same rule was laid 
down at Nisi I’rius by Lord Mansfield, in a 
case referred to in 2 East, 300, and by 
Buffer, .1., in two others, one quoted in the 
same place, and another cited in 3 Camp. 
421. On the other hand, there is a dictum 
to the contrary in Brooke’s Abridgment, 
tit. ‘ Faux Imprisonment,’ which is referred 
to and adopted by Coke in 2 Inst. 52 ; ami 
in R. v. Toolcy, 2 Ld. Raym. 1301, Holt, 
C.J., expressed the same opinion. Eyre, 
C.J., in Coupey r. Henley, 1 Esp. 540, does 
the same, and many of the text-books state 
that to he the law. Bum's Just. 258, tit. 
‘ Afreet* (80th ed.) ; Bsc. A hr. (D.) tit. 
• Trespass," 53. 2 East, 1\ C. 500. 2 Hawk, 
e. 13. s. 8.

(y) L Hawk. c. 03, s. 17, citing Lamb. 
131, and Dalt. c. 8. Dalton says : ‘ every 
private man, being present, may stay the 
affrayers tiff their heat be over, and then 
deliver them to the constables to imprison 
them tiff they find surety for the peace ’ : 
which seems to imply that they may take 
them before a justice, in order that they 
may find such sureties : and as it seems 
that the private individual might take 
them for that purpose before a justice, it is 
but reasonable that the constables should 
have the authority to take them likewise. 
See ante, p. 433 ; and sec (iriftin r. Coleman, 
4 H. A N. 205, as to a constable taking 
before a magistrate, without due inquiry, a 
man arrested and locked up by another 
constable on a false charge of assault.
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of an affray, which private men or constables are either enabled or 
required by law to do. It would seem that he cannot, without a warrant, 
authorise the arrest of any person for an affray out of his view, but 
may issue his warrant to bring the offender before him, in order to compel 
him to find sureties for the peace (z).

(z) 1 Hawk. c. <13, a. 19. Vide ante, p. 433. as to powers and duties of justice* with 
reference to riots.
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CANADIAN NOTES.

DISTURBANCES OF THE PUBLIC PEACE.

Riots, Routs, Unlawful Assemblies, and Affrays.

See. 1.—Riots.

Definition.—Code sec. 88.
A procession having been attacked by rioters, the prisoner, one 

of the processionists, and in no way connected with the rioters, was 
proved during the course of the attack to have fired off a pistol on 
two occasions, first in the air, and then at the rioters. So far as 
appeared from the evidence the prisoner acted alone and not in con­
nection with any one else. It was held that a conviction for riot could 
not be sustained. R. v. Corcoran (1876), 26 U.C.C.P. 134.

Where before the Code a person was indicted for a riot and assault, 
and the jury found him guilty of a riot, but not of the assault 
charged ; it was held that the conviction for riot could not be sus­
tained, the assault, the object of the riotous assembly, not having 
been executed ; although the defendant might have been guilty of 
joining in an unlawful assembly. R. v. Kelly (1857), 6 U.C.C.P. 372. 
The present section makes it unnecessary that the object of the dis­
turbance should have been actually carried out if there has been a 
tumultuous disturbance of the peace.

Inciting Indians to Riotous Conduct.—Code sec. 109.
Riotous Destruction of Property.—Code sec. 96.
Riotous Damage to Property.—Code sec. 97.

Sec. 3.—Unlawful Assemblies.
Definition.—Code sec. 87.
Punishment.—Code sec. 89.
It has been held in New Brunswick that it is not a ground for 

quashing a conviction for unlawful assembly on a certain day that 
evidence of an unlawful assembly on another day has been improperly 
received, if the latter charge was abandoned by the prosecuting coun­
sel at the close of the case, and there was ample evidence to sustain 
the conviction. R. v. Mailloux, 3 Pug. 493.

Evidence of the conduct of the accused persons on the day pre­
vious to their alleged unlawful assembly is not admissible on their 
behalf to explain or qualify their conduct at the time of the alleged 
offence. Ibid.
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Unlawful Drillings.—Code sec. 98.
Attendance at Unlawful Drilling.—Code sec. 99.

Sec. 4.—Affrays.
Definition.—Code sec. 100.
Punishment.—Code sec. 100(2).

Sec. 6.—Suppression of Riots.
Suppression of Riots by Magistrate.—Code sec. 48.
Suppression of Riot by Persons Commissioned Thereto.—Code 

sec. 49.
Suppression of Riot by Persons Apprehending Serious Mischief.— 

Code sec. 50.
Obedience to Superior Officer in Suppression of Riot.—Code 

sec. 51.
Punishment of Rioters.—Code sec. 90.
Reading of Riot Act.—Code sec. 91.
Penalty for Preventing Proclamation and for not Dispersing.— 

Code sec. 92.
Duty of Officers, and Indemnification if Rioters do not disperse.— 

Code sec. 93.
Neglect of Peace Officers to Suppress Riot.—Code sec. 94.
Punishment for neglecting to aid Peace Officers.—Code sec. 95.
Limitation of Prosecution.—Code sec. 1140.
Military Force of the Crown.—Code sec. 167.
The procedure governing the calling out of the militia in aid of 

the civil power is contained in the Militia Act, R.5.C. (1906) ch. 41, 
secs. 80-90, inclusive.
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CHAPTER THE SECOND.

OF (’HALLENGINU TO FIGHT.

The law does not recognise the right of two persons to agree to fight 
or strike each other in a hostile manner with intent to wound or subdue 
each other, consequently duels and prize fights are wholly illegal (a).

It is an indictable misdemeanor to challenge another, either by speech 
or letter, to fight a duel, or to be the messenger of such a challenge, or 
even barely to endeavour to provoke another to send a challenge, or to 
fight ; as by dispersing letters for that purpose, full of reflections, and 
insinuating a desire to tight (6). A duel in a public place is an affray (c) ; 
and even in a private place it would seem if with seconds to be an un­
lawful assembly (d). It is no defence, though it may be a ground for 
lighter punishment, to prove that the party challenging received 
provocation ; for as, if one person should kill another, in a deliberate 
duel, under the provocation of charges against his character and conduct 
ever so grievous, it will be murder in him and his second, and, even 
mere incitement to tight, though under provocation, is in itself a mis­
demeanor, though no actual breach of the peace ensue from the 
challenge (#•). Where, after a prisoner had been convicted, his brother 
went to the house of the foreman of the jury, and challenged him to 
mortal combat, it was held that this was a high contempt of the 
Court before which the trial was held, and punishable as such (/).

The offence of endeavouring to provoke another to send a challenge 
to fight is an indictable misdemeanor (</). In the case in which this was 
decided the provocation was given in a letter containing libellous matter, 
and the prefatory part of the indictment alleged that the defendant 
intended to do the party bodily harm, and to break the King's peace. The 
sending such letter was held to be an act done towards the procuring the 
commission of the misdemeanor meant to be accomplished (h). In such 
a case where an evil intent accompanying an act is necessary to con­
stitute such act a crime, the intent must be alleged in the prefatory 
or in some other part of the indictment ; but where the act is in itself 
unlawful, the law infers an evil intent, and the allegation of such intent is

(«) H. r. Coney, 8 Q.B.D. 634, 663, 664, 
•‘>60. Hawkins, J. ; 603. Pollock, H.

(6) 1 Hawk. c. 03, h. 3. 3 Co. Inst. 168.
4 HI. Com. 160. Hick's case. Hob. 215.

(r) Ante, p. 427.
(rf) Ante, p. 422.
(e) R. r. Riee, 3 East. 581.
(/) R. Martin, 5 Cox, 360 (Ir.), Pigot, 

C.B., and Pcnnefathcr. B.
(g) R. i'. Philipps, 0 East. 404. Nee also 

B. v. O’Brien, Smith & Batty (Ir. K.B.) 79 ; 
3 Chit. Cr. L. 848. For punishment, vidt 
ante, p. 249.

(A) The letter was : * Sir,—It will, I con­
clude, from the description you give of your 
findings and ideas with respect to insult, in 
a letter to Mr. Jones, of last Monday's date, 
be suflicient for me to tell you, that in the 
whole of the Carmarthenshire election busi­
ness, as far as it relates to me. you have 
behaved like a blackguard. I shall expect 
to hear from you on this subject, and will 
punctually attend to any appointment you 
may think proper to make.' Nee ante, 
pp.‘ 140, 203.
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merely matter of form, and need not be proved by extrinsic evidence on 
the part of the prosecution (•).

In substance the offences above stated are mere examples of the 
general rule of law that it is a misdemeanor to incite another to commit a 
criminal offence (/).

Mere words of provocation, as * liar ’ and * knave,’ though motives 
and mediate provocation for a breach of the peace, yet do not tend imme­
diately to the breach of the peace, like a challenge to fight, or a threat 
to commit a battery (À-). But words directly tending to a breach of the 
peace may be indictable ; as if one man challenge another by words ; (/) 
and if it can be proved that the words used were intended to provoke 
the party to whom they were addressed to give a challenge, the case 
would seem to fall within the same rule (m).

Where a person wrote a letter with intent to provoke a challenge, 
sealed it up, and posted it in Westminster, addressed to the prosecutor in 
the city of London, by whom it was there received ; Ellen borough, C.J., 
held that the defendant might be indicted in Middlesex, as there was a 
sufficient publication in that county by putting the letter into the post- 
office there with the intent that it should he delivered to the prosecutor 
elsewhere ; and that if the letter had never been delivered, the defendant’s 
offence would have been the same (n).

Criminal informations for sending challenges have often been granted 
in the High Court (o); but where it appeared, upon the affidavits, that the 
party applying for an information had himself given the first challenge, 
the Court refused to proceed against the other party by way of information 
and left the prosecutor to his ordinary remedy by action or indictment(/>). 
A rule to show cause why such an information should not be granted 
has been made, upon producing copies only of the letters in which the 
challenge was contained, such copies being sufficiently verified (q).

The punishment for this misdemeanor is fine and (or) imprisonment 
without hard labour, at the discretion of the Court, which will be guided 
by such circumstances of aggravation or mitigation as are to be found in 
each particular case (r).

(•) R. r. Philippa, 0 East, 404, 470-475.
(;) Kteph. Dig. Cr. L. (0th ed.) p. 54n. 

unie, Bk. i. c. vi. p. 203.
(Ic) William King's case, 4 Co. Inst. 181.
(/) R. v. Langley, 0 Mod. 125 ; 2 1/1. 

Raym. 1031.
(m) The rule given in 3 Co. Inst. 158, ia 

—Quand» aliquid prohibe! ur, prohibelur el 
omne per quod derenilur ad illud.

(a) R. r. Williams, 2 Camp. 500. West- 
minater, then a liberty of Middlesex, ia now 
an integral part of the eounty of Ixmdon, 
which ia still, for judicial purposes, distinct 
from the City of Ixmdon.

(o) The procedure is regulated by the 
Crown Office Rules, 1000. See r. 37.

(p) R. v, Hankey, 1 Burr. 310, where it 
is said that the Court held that it might 
have been right to have granted cross in- 
formations, in case each party had applied 
for an information against the other.

(ç) R. v. Chappel, 1 Burr. 402.

(r) R. v. Rice, 3 Hast, 584. In that ease 
the defendant (though he had undergone 
some imprisonment, and though there were 
several circumstances tending materially to 
mitigate his offence) was sentenced to pay a 
line of £100, and to be imprisoned for one 
calendar month, and at the expiration of 
that time to give security to keep the peace 
for three years, himself in £1000 and two 
sureties in £250 each, and to be further im­
prisoned till such fine was paid and such 
securities given. Hawkins (I P. C. c. 63, 
s. 21), speaking of the pernicious conse­
quence of duelling, says : ‘ I'pon which 
considerations persons convicted of barely 
sending a challenge have been adjudged to 
pay a tine of £100, and to be imprisoned 
for one month without bail, and also to 
make a public acknowledgment of their 
offence, and to lie bound to their good 
behaviour.*
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CANADIAN NOTES.

OP CHALLENGING TO FIGHT.

Duels.—Code sec. 101.
Prize Fights.—Code sec. 104.
Principal in Prize Fight.—Code sec. 105.
Attending or Promoting.—Code sec. 106.
Leaving Canada to Engage in Prize Fight.—Code sec. 107.
When Fight is not Prize Fight.—Code sec. 108.
Discharge of Person after Failure to (Jive Sureties not to Engage 

in Prize Fight.—Code sec. 1059:
A sparring match with gloves, under Queensberry or similar rules 

given merely as an exhibition of skill and without any intention to 
fight until one is incapacitated by injury or exhaustion is not a “prize 
fight” under Code secs. 105 and 2(31) ; to constitute a “prize fight” 
there must have been a previous arrangement for a “fight” in the 
ordinary sense of the term, and that involves an intention to continue 
the encounter until one or the other of the combatants gives in from 
exhaustion or from injury received. R. v. Littlejohn, 8 Can. Cr. Cas. 
212.

The defendants advertised a boxing exhibition which was effec­
tively held in a public hall, and was accompanied by all the particu­
lars and circumstances of a prize tight. Complainant submitted that 
the accused came within the provision of the statute ; and on behalf of 
the defendants it was contended that the encounter was merely a 
scientific boxing match, and, moreover, only a sham fight, not forbid­
den by law. Held, that as the proof adduced established that the en­
counter in question was accompanied by all the circumstances and 
elements which constitute a prize fight, the defendants committed an 
infraction of the law, for which they must be found guilty. Steele 
v. Mal>er, 6 Can. Cr. Cas. 445.





( 441 )

CHAPTER THE THIRD.

OK FORCIBLE ENTRY AND DETAINER.

Sect. I.—Common Law.

A forcible entry or detainer is committed by violently taking or keeping 
possession of lands and tenements with menaces, force, and arms, and 
without the authority of the law (a). At common law, and before the 
passing of the statutes relating to this subject, if a man had a right of 
entry upon lands or tenements, he was permitted to enter with force and 
arms ; and to retain possession by force, where his entry was lawful (6). 
And a person wrongfully dispossessed of his (/nods may justify the retaking 
of them by force from the wrong doer, if he refuses to redeliver them (c). 
In many cases, however, an indictment will lie at common law for a 
forcible entry if it contains not merely the common technical words, 
* with force and arms,’ but also if the facts charged shew actual force, 
violence, unlawful assembly, riot, or other circumstances amounting 
to something more than a bare trespass (d). In R. v. Wilson (e), Kenyon, 
C. J., laid it down that no one may with force and violence assert his own 
title. But on a subsequent day of the same term he said that the Court 
wished that the grounds of their opinion in that case might be understood, 
and that it might not be considered as a precedent in other cases to which 
it did not apply. He then proceeded : ‘ Perhaps some doubt may here­
after arise respecting what Mr. Serjeant Hawkins says (/ ), that at common 
law the party may enter with force into that to which he has a legal title. 
But without giving any opinion concerning that dictum one way or the 
other, but leaving it to be proved or disproved whenever that question

(а) 4 Rl. Com. 148.
(б) 13 Vin. Abr. 37». Ddt. Just. 2»7. 

Ijftml). 135. ('mm. 70». I». 2 llawk. ,\ 04, 
h*. 1. 2, 3. Bee. Abr. tit. 1 Forcible Entry 
and Detainer.’

(r) I Hawk. c. 04, *. 1. Blade» r. Higgs, 
IOC. B. (N. N.) 713, 721, where the servant* 
of the owner of land were held justified in 
taking from a stranger game unlawfully 
killed on the land.

(d) R. r. Bake. 3 Burr. 1731. R. r. 
Bathurst, Nay. 225, referred to in R. v. 
Ntorr, 3 Burr. 16»», 1702. In R. v. Wilson, 
8 T. R. 357, an indictment charging the 
defendants (twelve in number) with having 
unlawfully and with a strong hand, entered. 
Ac., was held good. Vide ante, Bk. i. c. ii, 
p. 16, as to mere t ms pass not being in­
dictable.

(<) 8 T. R. 361. In Taunton r. Costar,

7 T. R. 431, the entry made was by the 
landlord's putting his cattle on the ground 
after the expiration of the tenant's term, 
and was entirely peaceable; hut Kenyon. 
C..1., said : * If the landlord had entered 
with a strong hand to dispossess the tenant 
by force, he might have been indicted for a 
forcible entry.’ In Turner r. Meymott, 
1 Bing. 158; 7 Moore (C. P.), 574, where 
the landlord had broken into an empty 
house after the expiration of the tenant's 
term, but Indore the tenant had delivered 
up possession, it was held that as against 
the tenant he had a right to enter ; but 
Dallas. C.J., said ; ‘If he has used force, 
that is an offence of itself, hut an offence 
against the public for which, if he had done 
wrong, he may be indicted.’

(/) 1 Hawk. c. 64, ». 1.
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«hall arise, all that we wish to say is, that our opinion in this case leaves 
that question untouched : it appearing by this indictment that the 
defendants unlawfully entered, and therefore the Court cannot intend 
that they had any title ' (g). There is now no doubt that a party may 
be guilty of a forcible entry by violently, and with force, entering into that 
to which he has a legal title (h). But where a breach of the peace is com­
mitted by a freeholder, who, in order to get into possession of his land, 
assaults a person wrongfully holding possession of it against his will, 
although the freeholder may be liable to indictment for a forcible entry, 
he is not civilly liable to the person wrongfully holding possession (•).

Sect. II.—Under the Statutes of Forcible Entry.

Whatever may be the true doctrine upon this subject at common law. 
the statutes which have been passed respecting forcible entries and 
detainers are clearly intended to restrain all persons from having re­
course to violent methods of doing themselves justice ; and it is the 
more usual and effectual method to proceed upon these statutes, which 
give restitution and damages to the party aggrieved.

By a statute of 1381 (5 Rich. II. stat. i, c. 7) (/), ‘ The King defendeth 
that none from henceforth make any entry into any lands and tenements, 
but in case where entry is given bv the law, and in such case not with 
strong hand, nor with multitude of people, but only in peaceable and 
easy manner. And if any man from henceforth do to the contrary, 
and thereof be duly convict, he shall be punished by imprisonment of 
his body, and thereof ransomed (k) at the King’s will.’ This statute 
gave no speedy remedy, leaving the party injured to proceed by indict­
ment (/) ; and made no provision at all against forcible detainers. By a 
statute of 1391 (15 Rich. II. c. 2), it is enacted, that if complaint of forcible 
entry into lands and tenements, or other possessions whatsoever, ‘ cometli 
to the justices of peace or to any of them, the same justices or justice take 
sufficient power of the county, and go to the place where such force is 
made ; and if they find any that hold such place forcibly after such entry 
made, they shall be taken and put in the next gaol, there to abide convict 
by the record of the same justices or justice, until they have made fine

(g) 8 T. R. 384.
(h) In Newton ». Herland, 1 M. ft Or. 

844, Court of Common Plea* seems to have 
been of opinion that a landlord who entered 
forcibly into the house of a tenant after the 
expiration of his term, would lie guilty of 
a forcible entry, both at common law and 
under the statutes ; and the only doubt 
was whether, supposing there was such a 
forcible entry U|ion a tenant after the ex­
piration of the term, the possession thereby 
obtained was legal. There has been con­
siderable discussion as to whether Newton 
r. Harland is good law on the question 
whether an action lay for the forcible entry. 
This is denied in Harvey ». Bridges, 14 M. 
fi W. 437 ; Blades r. Higgs, 10 C. B. (N. S.) 
713 ; Beddall ». Maitland, 17 Ch. 1). 174; 
and in Smith, L.C. (11th ed.) 138,139. Sec

further, Ixiws ». Telford, 1 A.C. 414. 
Butcher ». Butcher, 7 B. & C. 399. Hillary 
». < lav, 8 C. & I*. 284. Davison ». Wilson, 
II PR. 890. Burling ». Read. 11 Q.B. 
904. Pollen ». Brewer, 7 C. B. (N. K) 371. 
U. ». Studd. 14 I*. T. (N. S.) 833. Taylor 
». Cole, 3 T. R. 29:».

(a) Harvey ». Bridges, supra, Parke, B.
(;) C. viii. in RufThcad's edition.
(I:) i.f., fine at the discretion of the

(/) There is no civil remedy given by the 
statute for the forcible entry (Beddall ». 
Maitland, 17 Ch. I). 174, Fry. J.), although 
such a remedy is available for independent 
wrongful acts, r.g., assault (Newton ». Har­
land, I M. & (!. 844), or damage to furni­
ture (Beddall ». Maitland, ubi sup.). But 
see Jones ». Foley [1891], 1 Q.B. 730.
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and ransom to the King (w) : and that all the people of the county, as well 
the sheriffs as other, shall he attendant upon the same justices to go and 
assist the same justices to arrest such offenders upon pain of imprison­
ment, and to make fine to the King. And in the same manner it shall be 
done of them that make such forcible entries in benefices or offices of holy 
church.’ This statute gave no remedy against those who were guilty of 
a forcible detainer after a peaceful entry (n), nor against those who were 
guilty of both a forcible entry and forcible detainer, if they were removed 
before the coming of a justice of peace (o), and it gave no power to the 
justices to restore the party injured to his possession, and did not impose 
any penalty on the sheriff for disobeying the precepts of the justices in 
the execution of the statute (/>).

It was, therefore, found necessary to provide by a statute of 1429 
(8 Hen. VI. c. 9), after reciting the above defects of the Act of 1391, that 
it should be confirmed and extended to forcible detainers, and it was 
enacted as follows : —

‘ Though that such persons making such entry be present or else 
departed before the coming of the justices or justice, notwithstanding 
the same justices or justice, in some good town next to the tenements so 
entered, or in some other convenient place, according to their discretion, 
shall have or either of them shall have authority and power to inquire, 
by the people of the same county, as well of them that make such forcible 
entries into lands and tenements as of them which the same hold with 
force ; and if it be found before any of them that any doth contrary to this 
statute, then the said justices or justice shall cause to re-seisc the lands 
and tenements so entered or holdcn as afore, and shall put the party 
so put out in full possession of the same lands and tenements so entered 
or holdcn as before.’ After making provision concerning the precepts of 
the justices to the sheriff to return a jury to inquire of forcible entries, the 
qualification of the jurors (</), and the remedy by action against those who 
obtain forcible possession of lands, &e., the statute enacts, that ‘ mayors, 
justices or justice of peace, sheriffs and bailiffs of cities, towns, and bor­
oughs (r), having franchise, have in such cities, &c., like power to remove 
such entries and in other articles aforesaid, rising within the same, as the 
justices of peace and sheriffs in counties.’ The statute concludes with a 
proviso that ‘ they which keep their possessions with force in anv lands 
and tenements, whereof they or their ancestors, or they whose estate they 
have in such lands and tenements, have continued their possessions in the 
same by three years or more, be not endamaged by force of this statute.’ 
This proviso is further confirmed by an Act of 1588 (31 Eliz. c. 11 ), which 
enacts that ‘ no restitution, upon any indictment of forcible entry, or 
holding with force, be made to any person or persons, if the person or 
persons so indicted hath had the occupation, or hath been in quiet pos­
session, by the space of three whole years together, next before the day

(m) As to imposing anil levying fines 
under this statute,flee 1 Hawk.e.ft*,s. 8, and 
the cases collected in Bac. Abr. tit. ‘Forcible 
Entry and Detainer ’ (A.) in the notes.

(n) See recital of 8 Hen. VI. o. 9.
(o) Ibid.

(p) Ibid.
(q) These qualifications are abolished by 

the Juries Act. 1825 (6 Geo. IV. c. 50).
(r) This gives borough quarter sessions 

jurisdiction over forcible entry and de-
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of such indictment so found, and his, her, or their estate or estates therein 
not ended or determined ; which the party indicted shall and may allege 
for stay of restitution, and restitution to stay until that be tried, if the 
other will deny or traverse the same ; and if the same allegation be tried 
against the same person or persons so indicted, then the same person or 
persons so indicted to pay such costs and damages to the other party 
as shall be assessed by the judges or justices before whom the same shall 
be tried ; the same costs and damages to be recovered and levied as is 
usual for costs and damages contained in judgments upon other actions.’

Summary Jurisdiction.—The Act of 1391 (15 Rich. II., c. 2), gives 
magistrates jurisdiction to convict summarily on their own view in cases 
of forcible detainer only where there had been a previous forcible entry, 
so that, notwithstanding that statute, a party who had acquired the 
possession of lands peaceably but unlawfully, could detain them forcibly 
without incurring any criminal liability (#). 8 Hen. VI. c. 9 gives justices 
summary jurisdiction only in cases of forcible detainer, 'preceded by an 
unlawful entry, and therefore a conviction by justices on that statute 
merely stating an entry and a forcible detainer is insufficient (Z).

Summary convictions under the statutes were at all times rare, and 
the parties usually sought restitution by indictment («). On these statutes 
it has been held, that if a lessee for years or a copyholder is ousted, and 
the lessor or lord disseised, and such ouster, as well as disseisin, is found 
in an indictment of forcible entry, the Court may, in their discretion, 
award restitution of the possession to the lessee or copyholder ; which 
was, by necessary consequence, a re-seisin of the freehold also, whether 
the lessor or lord had desired or opposed it. But it was disputed whether 
a lessee for years or a copyholder, ousted by the lessor or lord, could have 
a restitution of their possession within the equity of 8 Hen. VI., c. 9, the 
words of which are, that the justice ‘ shall cause to rc-seise the lands,’ Ac., 
by which it seems to be implied that the party must be ousted of an 
estate whereof he may be said to be seised, which must at least be a 
freehold. To remove this doubt, 21 Jac. 1. c. 15 enacted that such 
judges, justices, or justice of the peace as by reason of any Act of 
Parliament then in force were authorised and enabled upon inquiry 
to give restitution of possession to tenants of any estate of freehold 
of their lands. Ac., entered upon by force or withholden by force, shall 
have the like authority (upon indictment of such forcible entry or 
forcible withholding before then duly found) to give like restitution of 
possession to ‘ tenants for term of years, tenants by copy of Court roll, 
guardians by knight’s service, tenants by elegit, statute merchant and 
staple.’ A tenant hy the verge has been held not to be within this statute : 
but this decision has been questioned ; as such person, having no other 
evidence of his title than the copy of Court roll, seems at least to be 
within the meaning, if not within the words, of the statute (»•).

If a lessor ejects his lessee for years, and is afterwards forcibly put 
out of possession again by such lessee, he cannot obtain a restitution

(*) R. v. Oakley, 4 B. * Ad. 307.
(!) Id. ibid. See R. v. Wilson, 1 A. & E. 

«27. R. v. Wilson, 3 A. k E. 817 ; and as 
to the form of such a conviction, At t wood

r. JolilTv, 3 Hess. ('as. 110.
(m) R. r. Wilson, 3 A. A E. 817, 820, 

Denman. C.J.
(r) 1 Hawk. c. 64, a. 17.
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under the statutes : but a justice of peace, it would seem, may remove 
the force, and commit the offender (w).

The law upon these statutes may be further considered with reference—
I. To the persons who may commit the offence, infra.

11. To the nature of the possessions in respect of which it may be 
committed, p. 446.

III. To the acts which will amount to a forcible entry, p. 446.
IV. To the acts which amount to a forcible detainer, p. 418.

The principle of the statutes is to require resort to the Courts by 
persons seeking to enforce a right of entry on land, unless they are in 
a position to enter in a peaceable and easy manner (x).

Where the person who has the legal title to land is in actual possession, 
any attempt to eject him by force falls within the statutes of forcible 
entry. This rule applies even if the possession has only just begun, or 
has been acquired by forcing open a lock, and even where the ejector 
sets up a claim to possession (//).

And a licence by tenant to landlord to eject him without legal 
process has been held void, as in effect or licence to break the statutes 
(5 Rich. II. st, 1, c. 7) (#).

I. A man who forcibly enters into a tenement of which he is the sole 
and lawful possessor, e.q., who breaks open the doors of his own dwelling- 
house, or of a castle, which is his own inheritance, but forcibly detained from 
him by one who claims the bare custody of it, is not guilty of a forcible 
entry or detainer within the statutes (a). A wife was indicted with 
others for a forcible entry into a house, which she had taken for herself, 
but of which her husband had afterwards, with the landlord’s consent, 
obtained possession, and it was objected that a wife could not be guilty 
of a forcible entry into the house of her husband. Tentcrden, C.J., 
said : ‘ although a wife certainly cannot commit a trespass on the property 
of her husband, 1 am by no means satisfied that, if she comes with strong 
hand, she may not be indictable for a forcible entry, which proceeds on 
the breach of the public peace . . . ’ ‘As at present advised 1 think 
she may be guilty of a forcible entry, if her entry was made under cir­
cumstances of violence amounting to a breach of the public peace ’ (b). 
A joint tenant or tenant in common may offend against the statutes 
either by forcibly ejecting or forcibly keeping out his co-tenant ; for 
though the entry of such a tenant is lawful per my et per tout, so that he 
is not liable to an action of trespass at common law, yet the lawfulness of 
his entry does not excuse the violence, or lessen the injury, done to his 
co-tenant ; and, consequently, an indictment of forcible entry into a 
moiety of a manor, &c.. is good (r). Where a man has been long in posses­
sion of land under a defeasible title, and a claim is made by him who has

(m>) 1 Hawk. c. 04, as. 17, 18.
(*) Lowe r. Telford [I87<i|. I A.C. 414, 

420. And cf. Harvey r. Bridges, 14 M. & 
W. 442.

(y) Ed wick r. Hawke», 18 Ch. D. 199, 
212, Fry, J.

(*) Ed wick v. Hawke», 18 Ch. D. 199.
(n) Bae. A hr. tit. * Forcible Entry, Ac., 

(D). 1 Hawk. o. ii4, ». St, where it i»
queried whether a man will be within the 
statutes who forcibly enter» into land in

the pos»c»»ion of his own tenant at will. 
It would seem that forcible entry, even 
again»t a tenant at w ill, is indictable within 
the statutes. Nee R. r. Wilson, 8 T. H. 
367, 384. Taunton r. Coe tar, 7 T. R. 431. 
Turner v. Mcymott, 1 Bing. 168. Low» r. 
Telford (I878J, I App. ('as. 414. Beddall 
r. Maitland. 17 Ch.D. 174.

(b) R. r. Smyth, I M. & Rob. 156; 5 C. 
& I*. 201. And see Doe r. l)aly, 8 Q.B. 934. 

(r) 1 Hawk. c. 04, ». 33.
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a right of entry, if the wrongful possessor continues his occupation, he 
will be punishable for a forcible entry and detainer ; because all his estate 
was defeated by the claim, and his continuance in possession afterwards 
amounts in the judgment of law to a new entry (</). It does not follow 
from the decision in R. v. Oakley (e) that 8 Hen. VI. c. 9, does not apply 
to the case of a tenant at will or for years, holding over after the will 
is determined or term expired, because the continuance in possession 
afterwards may amount in judgment of law to a new entry (/).

II. A person may be guilty of forcible entry into ecclesiastical 
possessions, as churches, vicarage houses, &c. (<j). And as a general rule, 
a person may be indicted for forcible entry into any incorporeal here­
ditament for which a writ of entry would lie, either by the common law, as 
for rent, or by statute, as for tithes, &c. It is, however, questioned 
whether there is any good authority that such an indictment will lie 
for a common or office ; though it seems agreed that an indictment of 
forcible detainer lies against any one, whether he be the tenant or a 
stranger, who forcibly disturbs the lawful proprietor in the enjoyment of 
such possessions ; as by violently resisting a lord in his distress for a rent, 
or by menacing a commoner with bodily hurt, if he dares to put in his beasts 
into the common, Ac. No one comes within the statutes by violence offered 
to another in respect of a way, or other easement which is no possession. 
And it seems that a man cannot be convicted, upon view, under 15 Rich. 
II. c. 2, of a forcible detainer of any incorporeal hereditaments wherein 
he cannot be said to have made a precedent forcible entry (/<).

L. was mortgagee in fee of a dwelling-house, the possession being 
left in the mortgagor. The mortgagor while in possession let the house 
to T. for a goods store. It was otherwise unoccupied. Early one morning, 
during the continuance of T.’s tenancy, L., without giving any notice 
to the mortgagor or to T., went to the house, in company with a carpenter 
and another man. The carpenter opened the front door, and the other 
man entered the house. L. and the carpenter remained on the doorstep, 
the latter being employed in putting on a new lock. While this was 
happening, T., and his brother-in-law, W., with several other persons 
came up, and T. and W. climbed into the house through a window, 
and after a slight struggle expelled L. and his men from the premises. 
L. indicted T. and W. and others for a forcible entry, riot, affray, and 
assault. T. and W. were tried and acquitted. They defended them­
selves by the same solicitor, and incurred joint costs. T. and W. then 
brought an action against L. for malicious prosecution, and obtained a 
verdict. It was held in the House of Lords that there was reasonable 
and probable cause for the prosecution, inasmuch as the facts shewed 
that T. and W. were, at the time of the expulsion of L., disturbing a 
possession which had been lawfully acquired bv him (#).

(</) 1 Hawk. c. 114, 8. 34 ; from. SO ; 
Co. Lit. 250.

(r) 4 B. & Ad. 307. a air, p. 444.
(/) 4 B. A Ad. 307,312. I'arkv. J. In 

U. r. Bathurst, Say. 226, it in said that 
forcible entry On land» in possession of a 
tenant at will is not within the statute i

blit ridi ante, p. 445. note («).
(</) See the terms of 1 *> Rich. II. c. 2, 

ante, p. 442, and Baudcs ease, Cro. Jac. 41.
(h) 1 Hawk. c. 04, #. 31. Bae. A hr. tit. 

' Forcible Entry, Ac.’ (C.). But ace 13 Vin. 
All. Ml.

(i) Lows r. Telford, 1 App. Cas. 414.
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III. A forcible entry must be with a strong hand, coining with a 
multitude of people or any excessive number of persons, or with unusual 
weapons, or with menace of life or limb ; it mus* be accompanied with 
some circumstances of actual violence or term ; and an entry which 
has no other force than such as is implied by the law in every trespass 
is not within the statutes (/). An entry may be forcible not only in respect 
of a violence actually done to the person of a man, as by beating him if he 
refuses to relinquish his possession ; but also in respect of any other 
violence in the manner of the entry, as by breaking open the doors of a 
house, whether any person be in at the time or not, especially if it be a 
dwelling-house (À-), and perhaps also by any act of outrage after the entry, 
as by carrying away the party’s goods, &c., which if found in an assize of 
novel disseisin, made the defendant a disseisor with force, and liable to 
fine and (or) imprisonment (/). It is a forcible entry for a man to enter by 
force to distrain for arrears of rent, because, though he does not claim 
the land itself, yet he claims a right and title out of it, which by the statutes 
he is forbidden to exert by force. But if a man who has a rent is 
resisted from his distress with force, this is a forcible disseisin of the 
rent, for which he may recover treble damages in an assize, or may fine 
and imprison the party ; but he cannot have a writ of restitution ; for 
the statutes do not give the justices power to reseise the rent, but only 
the lands and tenements themselves (/>?). If one finds a man out of his 
house, and forcibly keeps him out of it, and sends persons to take peace­
able possession of it in the party’s absence, this seems to be a forcible 
entry (n). And there inav be a forcible entry where any person’s wife, 
children, or servants, are upon the lands to preserve the possession ; 
because whatever a man does by his agents is his own act ; his posses­
sion is not preserved by having his cattle on the ground, because they 
are not capable of being substituted as agents (o).

Whenever a man, either by speech or conduct, at the time of entry, 
gives those in possession of the tenements, which he claims, just cause 
to fear that he will do them some bodily hurt, if they will not give way to 
him, his entry is deemed forcible ; whether he causes such a terror by 
carrying with him an unusual number of servants, or by arming himself 
in such a manner as plainly indicates a design to back his pretensions 
by force, or by actually threatening to kill, maim, or beat those who 
shall continue in possession, or by giving out such speeches as plainly 
imply a purpose of using force against those who shall make any resist­
ance (p). It is not necessary that any one should be assaulted ; for it is 
sufficient if the entry is with such number of persons and show of force 
as is calculated to deter the rightful owner from sending them away, and 
resuming his own possession (q). But forcible entry is not proved by

O’) Nw- Abr. tit. * Forcible Entry, Ac.' 
I» i i Mt m. l Hawk i M, 11 
(*) K. r. Bathurut, Bayer, 22fi.
(/) 1 Hawk. c. 04, 8. 20. R. r. Jopaon, 

3 Burr. 1702 ci/.
(m) Bac.Abr.tit.*Forcible Entry,&c.’(B.).
(n) 1 Hawk. o. 04, h. 20, where it is given 

a« the author’s opinion ; and contrary 
opinions are noticed proceeding on the

ground that no violence was done to the 
house, but only to the pel-son of the party.

(o) Bac. Abr. tit. * Forcible Entry. Ac.’ 
(B.). Taunton r. Costar, 7 T. It. 431, unit, 
p. 441 note (r). Turner v. Meymott, 1 Bing.
IN.

(/>) I Hawk. e. 04. a. 27.
(g) Milner v. Maclean, 2 ('. A I*. 17, 

Abbott, C.J.
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evidence of a mere trespass, there must be proof of such force, or at 
least such a show of force, as is calculated to prevent any resistance (r). 
‘ If one enters peaceably, and when he is come in useth violence, this is 
a forcible entry ’ (*). Thus, if a man enters peaceably, yet if he turns 
the party out of possession by force, or frightens him out of possession 
by threats, it is a forcible entry (/). But threatening to spoil the party’s 
goods, or destroy his cattle, or to do him any like damage, which is not 
personal, if he will not quit the possession, seems not to amount to a 
forcible entry (u).

If a person who pretends a title to lands, merely goes over them, 
either with or without a great number of attendants, armed or unarmed, 
in his way to the church, or market, or for a like purpose, without doing 
any act which either expressly or impliedly amounts to a claim of the 
lands, he does not ‘enter’ within the meaning of the statutes ; otherwise 
if he make an actual claim with any circumstances of force or terror (v). 
Drawing a latch and entering a house seems not to be a forcible entry (w), 
e.f/., if a man opens the door with a key, or enters by an open window, 
or if the entry is without the semblance of force, as by coming in peace­
ably, enticing the owner out of possession, and afterwards excluding him 
by shutting the door, without other force (x).

A single person may commit a forcible entry as well as a number (y). 
But all who accompany a man when he makes a forcible entry are deemed 
to enter with him, whether they actually come upon the lands or not (z). 
So, if several come in company where their entry is not lawful, and all, 
except one, enter in a peaceable manner, and that one only uses force, 
it is a forcible entry in them all, because they came in company to do 
an unlawful act ; but it is otherwise where one had a right of entry, for 
there they only come to do a lawful act, and therefore it is the force 
of him only who used it («). And a person who barely agrees to a forcible 
entry made for his benefit, but without his knowledge or privity, is not 
within the statutes, because he did not concur in or promote the force (b).

IV. Forcible detainer is where a man, who enters peaceably, after­
wards detains his possession by force ; and the same circumstances of 
violence or terror which will make an entry forcible, will also make a 
detainer forcible. It seems to follow that whoever keeps in his house an 
unusual number of people, or unusual weapons, or threatens to do some 
bodily hurt to the former possessor, if he dare return, is guilty of a forcible 
detainer, though no attempt is made to re-enter ; and it lias been said 
that he also will come under the like construction who places men at a 
distance from the house in order to assault anyone who shall attempt 
to make an entry into it ; and that lie is in like manner guilty who shuts

(r) H. v. iSmyth, 5 C. & I*. 201, Tenter- 
lien, C.J.

(a) Via. Abr. xiii. 380, approved by 
Fry, J., in Ed wick v. Hawked, 18 Ch.D. 
lit!», 211.

(t) Bac. Abr. tit. ‘ Forcible Entry, Ac.’ 
(It.) ; Halt. 290.

(u) 1 Co. Inst. 257 ; Bro. tit. * Dures»,’ 
12, 10 ; 1 Hawk. e. 04, e. 28.

(e) 1 Hawk. e. 04. hh. 20. 21.
(«•) There have been different opinions

upon this point. Itoade r. Orme, Noy, 
130; Bac. Abr. tit. 1 Forcible Entry, Ac.’ 
(B.) ; 1 Hawk. e. 04. s. 20.

(r) Com. Dig. tit. * Forcible Entry, Ac.' 
(A.) 3.

(y) Id. (A.) 2. 1 Hawk. c. 04, ». 29.
(z) 1 Hawk. c. 04, ». 22.
(а) Bac. Abr. tit. ‘ Forcible Entry, Ac.' 

IB.).
(б) I Hawk. e. 04, ». 24.
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his doors against a justice of peace coming to view the force, and obstin­
ately refuses to let him come in (c). This doctrine will apply to a lessee 
who, after the end of his term, keeps arms in his house to oppose the 
entry of the lessor, though no one attempt an entry ; or to a tenant at 
will detaining with force after the will is determined (<i) : and it will 
apply in like manner to a detaining with force by a mortgagor after the 
mortgage is foreclosed. And a lessee who resists with force a distress 
for rent, or forestalling or rescuing the distress, is also guilty of this 
offence (e).

But a man is not guilty of the offence of forcible detainer if he merely 
refuses to go out of a house, and continues therein in despite of another (/). 
So that it is not a forcible detainer if a lessee at will, after the determina­
tion of the will, denies possession to the lessor when he demands it ; 
or shuts the door against the lessor when he would enter ; or if he keeps 
out, by force, a commoner upon his own land (</). And 8 Hen. VI. c. 9, 
and 31 Eliz. c. 11 (/#), do not apply to a person who has been in possession for 
three years by himself, or any other under whom he claims. But a 
person in quiet possession for three years, and then disseised by force, 
and restored, cannot afterwards detain with force within three years 
after his restitution ; for his possession was interrupted (*).

The criminal remedies against persons guilty of forcible entries or 
detainers are either by complaint to justices of the peace (who may proceed 
upon view), or by indictment at quarter sessions (/’). And if a forcible 
entry or detainer is made by three persons or more, it is also a riot ; and 
may be proceeded against as such, if no inquiry has before been made 
of the force (k). Some of the points which have been determined with 
respect to an indictment for these offences, and also concerning the 
award of restitution, may be shortly noticed (/).

Indictment. —The statutes seem to require that the entry should 
be laid in the indictment to be with a strong hand (manu forti), or cum 
multitudine gentium (m) : but some have held that equivalent words 
would be sufficient, especially if the indictment concluded contra formant 
statuti ; but it was held not sufficient to sav only that the party entered 
ri et armÎ8 since that was the common allegation in every trespass (w). 
Xo particular technical words are necessary in an indictment at common 
law ; all that is required is, that it should appear by the indictment that 
such force and violence have been used as constitute a public breach of 
the peece (o).

(e) I Hawk. o. «4. a. 30.
(d) See H. r. Oak Ivy. 4 B. ft Ail. 307.

3II». I'arkv, .1.
(v) Com. Dig. lit. ‘ Forcible Detainer’

(B.) I.
( 0 1 Hawk. c. lit, r. 30.
(ÿ) Com. Dig. tit. ‘ Forcible Detainer ’

(B.) 2.
(h) Ante, n. 443.
(0 Com. Dig. tit. ' Forcible Detainer ’

(B.) 2.
(;') See the statutes, ante, pp. 442-444.

Com. Dig. tit. ‘ Forcible Entry ’ (C.) 4 HI.
Com. 148. Burn's Just. tit. * Forcible 

VOL. I.

Entry, Ac.' III., IV.. V.
(k) Burn’s .lust. tit. * Forcible Entry ami 

Detainer,' VII. Ante, p. 401» >t ttq.
(/) As to the proceedings by justices of 

peace, see Burn's Just. tit. 1 Forcible Entry, 
ftc.,' V. Com. Dig. tit. * Forcible Entry ’ 
<D.).

(m) See R. t\ Bathurst, Say. 225.
(») Baude'e case, Cro. Jac. 41 ; 70 E. It. 

34. Rast. Ent. 354. Bac. Abr. tit. ‘ Forc­
ible Entry, Ac.’ (K.).

(o) R. i\ Wilson, 8 T. R. 302, l^awrcnce, 
J. R. v. Bathurst, Say. 226.

G
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The tenement in which the force was committed must be described 
with such certainty as to inform the defendant of the particular charge 
against him, and to enable the justices or sheriff to know how to restore 
the injured party to his possession. Thus an indictment has been held 
insufficient where it charged forcible entry into a * tenement ’ (p), which 
may signify anything whatsoever wherein a man may have an estate of 
freehold (</), or into a1 house or tenement’ (r), or into ‘ two closes of meadow 
or pasture’(s), or into ‘ a rood or half a rood of land ’ (<), or ‘ into certain 
lands belonging to such a house ’ («), or into such a house without shewing 
in what town it lies (r), or into a tenement, with the appurtenances, called 
Truepenny in D. (sc), tint an indictment for a forcible entry in unwn 
jncssuatjium sive domum mansionalem, &c., is good, for these are words 
equipollent (z). And an indictment for an entry into a close called 11.’s 
close, without adding the number of acres, is good ; for here is as much 
certainty as is required in ejectment (;/). And an indictment may be void as 
to such part of it only as is uncertain, and good for so much as is certain : 
thus an indictment for a forcible entry into a house and certain acres of 
land may be quashed as to the land, and stand good as to the house (2). 
Upon an indictment against a wife for a forcible entry into a house, which 
she had originally taken in her own name, but into which her husband 
had afterwards entered for the purpose of giving up possession to the 
owner, the house is well described as the house of the husband (a).

An indictment on 8 Hen. VI. c. 9 (b), must state that the place was 
the freehold of the party aggrieved at the time of the force (c) ; and if 
founded on 21 Jac. I. c. 15 (ante, p. 144), it should state that he was at 
such time a tenant for a term of years or otherwise entitled as mentioned 
in that statute (d). An inquisition under 8 Hen. VI. c. 9, will not warrant 
a justice in restoring possession, unless it sets forth the estate possessed 
by the party in the property (e). But an indictment which charges that 
the defendants forcibly entered into a messuage of one W. P., he the 
said W. P. then and there being seised thereof, sufficiently avers the present 
seisin of W. P. to warrant the Court in awarding restitution (/). But 
in an indictment at common law, where the breach of the public peace 
is the gist of the offence, and the prosecutor is not entitled to restitution 
and damages, it appears to be sufficient to state only that the prosecutor 
was in possession of the premises (7).

ip) 2 Roll.' Ron. 411. 2 Roll.' A hr HO. 
pi. H. Wroth A Capell'a caw, 3 U-on. 102, 
4 L0011. 197.

(v) Co. Litt. 0a.
(r) 2 Kollo Ahr. HO. pi. 4. ». Kollo R. 334 

Ellis's cue, Cro. Jac. 031 ; 79 E. R. 540.
(*) 2 Kollo Ahr. HI, pi. 4.
(/) Bulm. 201.
(u) Farnam’s case, 2 Leon. 189. Wroth 

A Capir»ease, ubi *up. Broke tit. * Forc­
ible Entry,' 23.

(r) Farnams case, 2 Ijeon. 180.
(«•) 2 Kollo Ahr. HO, pi. 7.
(z) Ellis's case, Cro. Jac. 034 ; Palm.

(E.). I Hawk. o. 04, s. 37. 
in) K. r. Smyth, I M. A Koh. ISA.
(6) Ante, p. 443.
(r) K. i\ Dorny, 1 Ltl. Kaym. 210 ; 

I Salk. 200. Anon. 1 Vont. 89; 2 Koh. 
493. Hotl. 73. Uteh. 10».

(d) See K. r. Lloyd, ('aid. 41 A. K. v. 
Wanirop, Say. 142. It is difficult to under­
stand what is meant by some of these cases.

(o it . Beww, u ft. R. l#, 
Coleridge, ,1. ; Bao. Ahr. tit. * Forcible 
Entry, Ac.’ (E.), where, and in 1 Hawk, 
c. 04, s. 3H, moo the oases on this subject 
collected. And eee also R. v. Griffith, 3

277.
(y) Bac. Ahr. tit. * Forcible Entry. Ac.' 

<K ). I Hawk. c. «4. a. 87.
(z) Bac. Abr. tit. ' Forcible Entry, &e.’

Salk. 109.
if) K. r. Hoare, 0 M. A S. 207. R. r. 

Dillon. 2 Chit. (K.B.) 314 
if) R. r. Wilson. H T. K. 3A7.



CHAP. Ill ] 451Of Forcible Entry and Detainer.

A repugnancy in setting forth the offence in an indictment on the 
statutes is incurable : as where it is alleged that the party was possessed 
‘ of a term of years, or of a copyhold estate,’ and that the defendants dis­
seised him ; or that the defendants disseised J. S. of land then and yet 
being his freehold, for such statement implies that he always continued in 
possession ; and if so, it is impossible he could be disseised at all (h). An 
indictment on 8 Hen. VI. c. 9, setting forth an entry and forcible detainer, 
seems to be good, without shewing whether the entry was forcible or 
peaceable : but it must set forth an entry ; for otherwise it does not 
appear but that the party has been always in possession, in which case 
he may lawfully detain it by force (i). It appears to be sufficient to state, 
that the defendant on such a day entered, &c., and disseised, &c., with­
out adding the words then and there ; for it is the natural intendment 
that the entry and disseisin both happened together (/). A disseisin is 
sufficiently set forth by alleging that the defendant entered, Sic., into 
such a tenement, and disseised the party, without using the words ‘ unlaw­
fully,’ or ‘ expelled,’ for they are implied (k). But no indictment can 
warrant restitution, unless it finds that the wrong-doer ousted the party 
aggrieved, and also continues his possession at the time of the finding of 
the indictment ; for it is a repugnancy to award restitution of possession 
to one who never was in possession, and it is in vain to award it to one 
who does not appear to have lost it (/).

It is said that if a bill, both for forcible entry and forcible detainer, 
is preferred to a grand jury, and found * not a true bill ’ as to the entry 
with force, and ‘ a true bill ’ as to the detainer, it will not warrant an 
award of restitution ; but is void, because the grand jury cannot find 
a bill, true for part, and false for part, as a petit jury may (m).

Upon an indictment on 21 Jac. I. c. 15, or 8 Hen. VI. c. 9, whereby 
restitution of the possession of lands entered upon by force, or holden by 
force, may be awarded to the respective tenants thereof ; the tenant whose 
land has been entered upon, or withheld by force, is a competent witness 
for the prosecution (n).

On an indictment at common law, the prosecutor need only prove 
peaceable possession at the time of the ouster (o). On an indictment 
upon 8 Hen. VI. c. 9, seisin in fee must be shewn ; and on an indictment 
founded on 21 Jac. I. c. 15, a tenancy for years or other term within 
that statute must be shewn (/>) ; but it seems that proof that the prose­
cutor held colourably as a freeholder or leaseholder will suffice ; and 
that the Court will not, on the trial, enter into the validity of an adverse

(A) 1 Hawk. e. U4, a. 39. Rac. Abr. 
* Forcible Entry, Ac.' (E.).

(i) 1 Hawk. c. 04, a. 40. Bac. Abr. ibid. 
Not the statute, ante, p. 443.

(;) Ramie's ease, fro. Jac. 41 ; 70 E. R. 
34. I Hawk. c. 04, s. 42.

(*) Rac. Abr. ‘ Forcible Entry, Ac.’ (E.). 
(/) 1 Hawk. c. 04. s. 41.
(rn) 1 Hawk. e. 04, s. 40. Rut tins, it 

seems, does not apply to the case of differ­
ent counts in the same indictment, but only 
where the grand jury find * a true bill ’ and

not a * true bill ' upon different parts of one 
and the same charge. See R. V. Fieldhouse, 
Cowp. 32.*>.

(«) 0 A 7 Viet. c. 85, and 14 A 15 Viet, 
c. 99. Before these Acts lie was incom­
petent. It. r. Williams, !» R. x » 049 
It. v. Reavan, Ry. A M. 242.

(o) Tail. Dick. Q. S. 377.
(/>) It. r. Child, 2 Cox. 102. In this case 

it is stated that the indictment was under 
5 Rich. II. stat. I. c. 7. It is a very loOM
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claim made by the defendant, which he ought to assert, not by force, 
but by action (q).

Restitution may be awarded by the justice or justices before whom 
an indictment of forcible entry or detainer is found : but by no other 
justices, unless the indictment be removed by certiorari into the High 
('ourt (King’s Bench Division) ; and that Court, by the plenitude of 
its power, can restore, because that is supposed to be implied by the 
statute ; on the ground that whenever an inferior jurisdiction is erected, 
the superior jurisdiction must have authority to put it in execution. So, 
if an indictment be found before the justices of the peace at their quarter 
sessions, they have authority to award a writ of restitution, because 
the statute having given power to the justices or justice to reseise, it 
may as well be done by them in court as out of it (r). It is laid down 
in some books that the justices of Oyer and Terminer or (leneral Gaol 
Delivery, though they may inquire of forcible entries, and fine the parties, 
cannot award a writ of restitution (*).

Restitution ought only to be awarded for the possession of tenements 
visible and corporeal ; for a man who has a right to such as are invisible 
and incorporeal, as rents or commons, cannot be put out of possession 
of them, but only at his own election, by a fiction of law, to enable him 
to recover damages against the person that disturbs him in the enjoy­
ment of them ; and all the remedy that can be desired against a force 
in respect to such possessions is to have the force removed, and those 
who are guilty of it punished, which may be done by 15 Rich. II. c. 2 (/). 
And restitution is to be awarded only to the person found by the indict­
ment to have been put out of actual possession, and not to one who was 
only seised in law (m). Upon the removal of the proceedings into the 
High Court by certiorari, that Court may award a restitution discre- 
tionally (r). And the same principle applies to a judge of assize upon 
the finding of an indictment for forcible entry ; namely, that the pro­
ceedings being ex parte, a discretion may be exercised. Where, therefore, 
an indictment for a forcible entry and detainer is found at the assizes, 
it is in the discretion of the judge whether he will grant restitution or

('/) Per Vaughan, B., in R. r. Williams, 
Monmouth, 1828, and confirmed on a 
motion for a new trial. Talf. Dickenson, 
377 ; and see Jayne v. Price, 5 Taunt. 320.

(r) line. Abr. tit. ‘ Forcible Entry,* (F.). 
See Short and Mcllor, O. Pr. (2nd ed.) 
420. i,n<l for form of writ. ibid. 600.

(*) Id. ibid, and I Hawk. e. 64, s. 61. 
where it is said that justices of oyer and 
terminer have no power either to inquire of 
a forcible entry or detainer, or to award 
restitution on an indictment on the statutes, 
because when a new power is created by 
statute, and certain justices are assigned to 
execute it, it cannot regularly lie executed 
by any other ; and inasmuch as justices of 
nytr and terminer have a commission en­
tirely distinct from that of just ices of peace, 
they shall not from the general words of their 
commission ad inquirendum de omnibue, 

be construed to have any such powers

as are specially limited to justices of peace. 
But In Com. Dig. tit. ‘ Fore. Entr.’ (D. 5), it 
is said that justices of gaol delivery may 
award restitution upon an indictment 
before them : and Sav. 78 is cited : and 
afterwards id. (I). 7), it is said that restitu­
tion shall not bo by justices of assize, gaol 
delivery, or justices of peace, if the indiet- 
ment was not found before them ; and 1 Hale. 
140, Dalt. o. 44, 131, are cited ; assuming 
here, as it should seem, that if the indict­
ment were found before justices of assize 
and gaol delivery, they might award resti­
tution : and see It. v. Hurland, 8 A. & K. 
82*». and R. r. Hake, note («), to R. r. 
Williams, 4 Man. & Ry. 483, where a judge 
at the assizes granted a writ of restitution.

(/) I Hawk. v. lit, s. 40. Lamb. Just.
kit. < v us. m.

(u) Lamb. Just. 163. Dalt. 304.
(v) R. v. Marrow, cas. temp. Hardw. 174.
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not ; and if he refuse to grant it, the High Court will not inquire whether 
he has exercised his discretion rightly, or grant a mandamus to the judge 
to grant restitution (w). But in the case of local justices, who are to 
go to the spot, and make inquiry by the inquisition of the jury, and 
examination of witnesses ; if the jury find the facts, it is imperative on 
the justices to grant restitution ; and the reason is that there has been 
a fair inquiry (x).

It appears by the proviso in 8 Hen. VI. c. 9, and also by 31 Eliz. c. 11, 
that any one indicted upon those statutes may allege quiet possession 
for three whole years to stay the award of restitution : and it has been 
held that such possession must have continued without interruption 
during three whole years next before the indictment (y). And it must be 
of a lawful estate, so that a disseisor can in no case justify a forcible entry 
or detainer against the disseisee having a right of entry, as it seems that 
he may against a stranger, or even against the disseisee having, by his 
laches, lost his right of entry (z). Wherever such possession is pleaded 
in bar of a restitution, either in the High Court or before justices of the 
peace, no restitution ought to be awarded till the truth of the plea has 
been tried. The plea need not shew under what title, or of what estate, 
such possession was ; because not the title, but the possession only, is 
material (a). If the defendant tenders a traverse of the force (which 
must be in writing), no restitution ought to bo till the traverse is tried ; 
and the justice, before whom the indictment is found, ought to award a 
venire for a jury : but if such jury find so much of the indictment to be 
true as will warrant restitution, it will be sufficient, though they find 
the other part of it to be false (6). Where the defendant pleads three 
years’ possession in stay of restitution, under 31 Eliz. c. 11, and it is 
found against him, he must pay costs (c).

The justices who have awarded a restitution on an indictment of 
forcible entry, &c., or any two or one of them, may afterwards supersede 
such restitution upon an insufficiency in the indictment appearing unto 
them : but no other justices or Court whatsoever have such power, 
except the High Court ; a certiorari from whence wholly closes the 
hands of the justices of peace, and avoids anv restitution which is executed 
after its teste, but does not bring the justices into contempt without 
notice (d).

On an equitable construction of the statutes, but on their express 
words, it is considered that the High Court has discretionary power, if a 
restitution shall appear to have been illegally awarded or executed, to 
set it aside, and grant a re-restitution to the defendant. Hut a defendant 
cannot in any case whatsoever, ex riqore juris, demand restitution,

(w) R. v. Harland, 8 A. & E. 828 ; I I*.
& I). 03; 2 Man. & By. 141. Nee R.
Hake, note («) to It. v. Williams, 1 Man.
A Ry. 4H3, where a judge, upon Miieli an 
inquisition, granted a writ of restitution, 
not as a matter of right, hut in the exereise 
of his discretion.

(t) Ibid. 1‘atteson, ,1.
(if) Mae. A hr. tit. * Forcible Entry, &<•.'

«U. I Hawk. e. <14. s. 63.
(i) Bae. A hr. tit. ‘ Forcible Entry, Ac.’

((!.). I Hawk. e. <14. s. 64.
(a) I Hawk. o. <14. s. .Vi.
(b) Mae. Abr. tit. ‘ Forcible Entry, Ac.'

(<!.). 1 Hawk. c. <14, ss. 58, 511. It. r.
Winter, 2 Salk. 588.

(r) R. v. (loodenough, 2 Ld. Ravin. I«38. 
And see the words of the statute, ante, 
p. 443.

(dI Bae. Abr. Id. ibid. I Hawk, e 84, 
as. (il, 82.
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either upon the quashing of the indictment, or on a verdict found for 
him on a traverse thereof, &c. ; for the power is never made use of by 
the High Court except when, upon consideration of the whole circum­
stances of the case, the defendant appears to have some right to the 
tenements, the possession whereof he lost by the restitution granted to 
the prosecutor (c).

Where a conviction for a forcible entry or detainer is quashed by 
the High Court after restitution ordered, the Court is bound to award 
re-restitution, the conviction be quashed for a merely technical
error, and the lease of the dispossessed person has expired during the 
litigation (f ).

Where on a traverse of an indictment under the statutes, a man has 
been found to have been unjustly put out of possession, the Court of 
King's Bench has awarded re restitution, notwithstanding proof that, 
since the restitution granted upon the indictment , a stranger has recovered 
the possession of the same land in a Manorial Court (</).

The justices or justice may execute the writ of restitution in person, 
or may make their precept to the sheriff to do it (//). The sheriff, if 
need be, may raise the power of the county to assist him in the execution 
of the precept ; and therefore, if he makes a return thereto that he 
could not make a restitution by reason of resistance, lie is liable to amerce­
ment (#). It is said, that a justice of peace or sheriff may break open a 
house to make restitution (/).

If possession under a writ of restitution is avoided immediately 
after execution by a fresh force, the party shall have a second writ of 
restitution without a new inquisition ; but the second writ must be 
applied for within a reasonable time (A). And an order of restitution 
made three years after the inquisition, was quashed (/).

(<) Hiv. Alir. lil. iliiil. I Hawk. v. 114, 
ax. «ill, i*4, Ü6. Dull.

(i) It. r. Jonce, I Sir. 471. It. r. Wilaon, 
:i A. ti K. HI7. s:i7. Hill ill It. r. Harri«. 
I Ld. Haym, 4H2. il wan said by Hull.
Iliât restitution is of riglit when- (hr null- 
Iulion was tortious, disert* innary if tin- 
restitution was just.

(f) Bar. Abr. M. ibid. I Hawk. tl4,

s. till.
(A) I Hawk. v. tl4, s. fill,
(V) Id. ibid. s. 52. And sv<- AU Si AI 

Viet, o M, s. gg.
(/) Com. bin. tit. ' Forcible Kntry, Ac.' 

(U.)tl.
(i) It. r. Harris. I U. I’ay in 440. 4H2, 

a ease of fon-ibli- entry into a rectory.
(/) H. r. Harris, » Salk. «Ml.
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CANADIAN NOTES.

OF FORCIBLE ENTRY AND DETAINER.

Sec. 2.—Under thr Statutes.
Definition of Forcible Entry.—Code Bee. 102.
Definition of Forcible Detainer.—Code we. 102(2).
Punishment of.—Code we. 103.
“Entering” meant* not merely going upon land or trespassing 

upon it; there must aeeontpany the act of going upon the land some 
intent to take possession of the land itself and deprive the possessor 
of the land. Such an interference with the possession as trespassing 
upon it for the purpose of taking away chattels upon the land is not 
an “entering” within the Code. It. v. Pike (1898), 2 Can. Cr. Cas. 
314. 12 Man. K. 314.

Forcible entry of a dwelling house may consist of an entry made 
with such threats and shew of force as would, if resisted, cause a 
breach of the peace, although no actual force was used. It. v. Walker 

1908 . 19 Cas. Cr. n.s. ü»7. | O.L B. HI.
Where, from thirty to forty employees of the (I. W. Railway Co. 

went upon land then in possession of the S. & II. Railway Co., and those 
resisting had good reason to apprehend violence in the event of further 
resistance, and yielded possession in the apprehension of such violence, 
it was held that the entry was a forcible one. It. v. Smith, 43 U.C.Q.I3. 
989.

The gist of the ofi'ence is the forcible depriving of the other’s actual 
and peaceable possession in a manner likely to cause a breach of the 
peace. It. v. Cokely, 13 U.C.Q.B. 521. Even if the defendant had a 
right of entry, the assertion of that right “with strong hand or with 
multitude of people” is equally an offence as if he had no right.

It is within the discretion of the Judge who tries the cause either 
to grant or refuse restitution. R. v. Wight man (1869), 29 U.C.Q.B. 
211; R. v. Smith (1878), 43 U.C.Q.B. 369; R. v. Jackson. Draper's 
Rep. Upper Canada 53.
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BOOK THE SEVENTH.

OF OFFENCES AU A INST THE DUE ADMINISTRATION OF JUSTICE.

CHAPTER TIIE FIRST.

OF PERJURY AND (’DONATE OFFENCES.

Sect. I. Perjury in General.

Perjury is a misdemeanor indictable at common law (a). It consists 
in giving upon oath, in (or for the purposes of) a judicial proceeding, before a 
com/tetent tribunal, whether it be a Court of the common law or acting 
under a statute (aa), evidence which is material to some question depending 
on the proceeding and is false to the knowledge of the deponent, or is not 
believed by him to be true (h). The oath taken must be to swear the truth, 
and the offence does not include breaches of the oath of a juror, or of 
promissory oaths (c.). ' Oath 1 in this < ‘ r includes affirmation and 
declaration in cases where a witness is by law empowered or required to 
affirm or declare instead of taking the witness’s oath (</).

Perjury is not committed when the false evidence is given by a person 
who is not a competent witness. Thus, before the Criminal Evidence 
Act, 1898 (!il & 1)2 Viet. c. ff(i), if a defendant in a criminal case was 
sworn, jierjury could not be assigned on his evidence (e). Incompetence 
may arise from a disqualification imposed by common law, e.g., of calling 
a wife as a witness against her husband in a criminal case ; or bv statute ; 
or may, us in the case of young children, arise from inability to under­
stand the nature of the witness’s oath. The witness must be sworn or 
affirmed. The old averment was that he was * sworn in due course of law, 
and did then take his corporal oath upon the Holy Gospel of God ’ ( / ). 
Rut a witness may be convicted of perjury on an oath administered i j him 
in such form and with such ceremonies as he may declare to be binding (#/),

(«) Hr Rowland ap Eliza, 3 Co. Innt. IU4. 
inn) R. v. Castro, 4 L.R.Q.B. 3."SI, 3A7, 

Blackburn, J.
(fc) R. r. Ay Ml [I7ML I T. It. «4. «Ml. 

Lord Mansfield. Cf. I Hawk. <•. «Ml. .< I. 
Com. Dig. tit. ‘ .lustier of IVaee ’ (B.) 102. 
Bae. Abr. tit. ‘ Perjury.’

(r) I Hawk. r. «Ml. s. .">. In H Hen. VIII. 
e. V, s. 3, post, p. A2A, reference is made to 
jierjury by false verdict. As to the old 
remedies in such a ease, see Bushell's ease 
|I«7II). «I St. Tr. 999; Vaugh. 13."»; Heklen 
Soc. 1‘ubl.. Vol. III. p. exxxii. The present 
remedy is by aji|ieul in criminal as well as

in civil eases. As to promissory oaths, set* 
31 A 32 Viet. e. 72.

(d) See AS & A3 Viet. e. «13, s. 3. ante, 
p. 3 ; f»2 A A3 Viet. e. Id. /*>*/, p. 401.

(r) It. e. Clegg I IS08|. Ill I.. T.(N. S,)47. 
Ilannen, ,1. Since that Act. the prisoner is 
indictable for jierjury in evidence given by 
him for thr drfrncr. It. r. Baker [ IMOAJ, 
I g.B. 797.

( f) The words after ' law ’ were always 
su|*crtluouH. It. e. Mcl'arther, Peake (3rd 
cd.). 311.

(•y) I A 2 Viet. e. ION. s. I. /*.«/. p. 4M 
Sells I. Iloare. 3 B. A It. 232

5
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or upon solemn affirmation where he has no religious belief (h), or the 
taking of an oath is contrary to his religious belief (i).

It does not matter whether the false evidence is given orally or on 
affidavit, or in answer to interrogatories in an action, or concerning 
a contempt, nor whether the oath was in the deponent's own cause, or in 
that of another person, nor whether the evidence was given for the Crown 
or for the defence in a criminal case (/). Nor does it matter whether the 
false oath was believed or disbelieved, nor whether it caused any injury to 
t he person against whom it was given ; for the gist of the offence at common 
law (k) is the abuse of public justice, and not the injury to an individual (/).

By the Oaths Act, 1838 (1 & 2 Viet. c. 105), ’ in all cases in which an 
oath may lawfully be and shall have been administered to any person either 
as a juryman or a witness, or a deponent in any proceeding, civil or 
criminal, in any Court of law or equity in the United Kingdom, or on 
appointment to any office or employment, or on any occasion whatever, 
such person is bound by the oath administered : provided the same shall 
have been administered in such form and with such ceremonies as such 
person may declare to be binding ; and every such person, in case of wilful 
false swearing, may be convicted of the crime of perjury in the same 
manner as if the oath had been administered in the form and with the
ceremonies most commonly adopted.’

This Act does not apply to affirmations or declarations in lieu of the 
witness’s oath. But such affirmations are permitted in the case of 
Quakers and Moravians, and persons who have no religious belief, or a 
religious belief which precludes their taking the witness’s oath. The 
statutes substituting ailirmation for oath provide that a false ailirmation 
shall be punishable as perjury (m).

Unsworn Evidence. By the Criminal Law Amendment Act, 1885 
(18 & 19 Viet. e. 69), s. 4, ‘ upon the hearing of a charge under the section, 
a child of tender years, who is tendered as a witness, does not, in the 
opinion of the Court, understand the nature of an oath, but is possessed 
of sufficient intelligence to justify the reception of the evidence, and 
understands the duty of speaking the truth ; the evidence of such child 
may be received, though not given upon oath. | Provided that any witness, 
whose evidence has been admitted under this section, shall be liable, 
in all respects, to indictment and lent for perjury as if he or she
had been sworn | ’ (mm).

Similar provision was made by sect. 15 of the Prevention of Cruelty
(A) 51 & 52 VI* I. r. 4U. h. I.
(II 3 A 4 Will. IV. I. 411, x. I ; I & 2 

Viet. v. 77, h. I l relut mu to iiemonx who an* 
or have been yuakerx or Moravians) ; 51 
* 52 Viet. e. -Hi, ». I (general) It A -1 
Will. IV. e. 82 (Separatktx), wax repealed in 
1800 (53 A 54 Viet. e. 33). An to the m<xle 
of ascertaining w het her a w it new in ent it led 
to affirm, nee It. i\ Moore. Kach of these 
Aet* npeeilieally putx false affirmations in 
the name position a* fake oat ha with 
rexpi-et to the penult iex for perjury.

(/) Perjury by a wit non* for the Crown 
wax lielil to lie eriminul at common law 
(3 Co. Inst, hit), Imt not initier the Aet of 
Elizabeth (/*>#/, p. 525). WitnvHxcx for the

defence in treason ami felony could not lie 
sworn until I Anne, xt. 2, c. It, x. 3, which 
ulxo made their falxe xwearing perjury.

(i) Ax to the Act of Elizabeth, title float, 
p. 525.

(/) I Hawk. e. tilt, x. II. Une. A hr. tit. 
‘ Perjury ’ (A.). In It. r. Nicholb,Iiloueex. 
ter Sum. Ax-. I H.'tM, Pat tenon, .1., the 
prixoner had on the trial of one for lan-eny 
«worn that lie had not given the xtoleu 
property to |\, hut the jury tlbhelieved 
him, and ueipiitted I'., and he wax convicted 
of perjury. ('. S. <1.

(mi) See the Acta yuM. Hk. xiii. e. v. 
(mm) Won lx in 11 racket x re|H-aled ax from 

April I. limit, by H Edw. VII. c. «7. x. 134.

64
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to Children Act, 11H)4 (4 Edw. VII. c. 15), us to offences under that Act 
and offences named in the first schedule thereto. This continues in force 
as to offences within sects. 2, of the Act, hut as to other offences is 
superseded by sect. 50 of the Children Act. 1908 (8 Edw. VII. c. 07). 
That section applies to offences against Part li. of the Act and named 
in Schedule 1 (n), and provides, ‘ (/>) Any child whose evidence is received 
us aforesaid and who wilfully gives false evidence under such circum­
stances that, if the evidence had been given on oath, he would have 
been guilty of perjury, shall, subject to the provisions of this Act, be 
liable on summary conviction to be adjudged such punishment as might 
have been awarded had he been charged with perjury and the case 
dealt with summarily under section ten of the Summary Jurisdiction 
Act. 18711' (42 A- 48 Viet. e. 19) (mi).

Judicial Proceeding. The oath must be taken either in a judicial 
proceeding, or in some other public proceeding of the like nature, before 
persons authorised by the King to examine witnesses on any matter 
whatsoever (o). It is not material whether the Court, in which the oath 
is taken, is a Court of record or not, or whether it is a Court of common 
law. of equity, or of the civil law. or an ecclesiastical court (/>), &<\, nor 
whether the oath is taken in the face of the Court, or out of it before 
persons authorised to examine a matter depending in it, as before the 
sheriff or his lawful deputy or under-sheriff, on a writ of inquiry, &c., 
or whether it is taken in relation to the merits of a cause, or in a collateral 
matter, as, where one who offers himself to be bail for another, swears 
that his substance is greater than it is (7).

There must be something in the nature of a judicial proceeding, e.g., 
an existing cause (r). But the oath may be the first step for initiating 
the proceeding, e.g.. swearing an information, or swearing an affidavit 
in support of an ex parte motion, or swearing a petition in a divorce cause, 
or an affidavit to support a summons to hold to bail (s). In the case of 
perjury in an affidavit or the like, the offence is committed when the 
deponent takes oath to the truth of the affidavit, and it is unnecessary 
to aver or prove that the affidavit was filed or in any way used (/).

It is no defence that the affidavit, through defects in the jurat, cannot 
be received in the Court for which it is sworn. Upon an indictment fur 
perjury, in an affidavit, it appeared that the affidavit was signed with 
the mark of the defendant, and the jurat did not state either where it

(«) i.e. duilly ami offences against 
person» under ltl, piml. Bk ix. |*p. !H»7 tl tug.

(nn) Therein no authoritative decision as 
to the examination of a chilii on the mm 
<tire before determining whether it may l»o 
allow ml to give unsworn evidence. But 

that the child need not understand 
the legal consequence» of giving falne evi-
dew 1: - 11, ni (hot . 71 J I' ..11 
Bentoul, ('ommiwioner.

(») I Hawk. « . till. ». 3. The old liooks 
n|>cak of the proceeding» an those wherein 
tlte King's honour or interest are concerned. 
i.J., before commissioner» appointed to 
inquire of the forfeitures of Inn tenants, or 
of defective titles waiting the supply of the 
King's patents.

(/>) Sec Plaice r. Howe. Cm. Elis. 18.1. 
(g) I Hawk. i I Un

* Perjury ’ (A.). It. r. Cronalev. 7 T. It. 31.1.
(r) It! r. Pearce. 3 B. &‘s. 631. /*».«/, 

p. 469. Before the Common Law Proce­
dure Act. 1862 (1.1 A IS Viet. r. 7<i, n. 1.12', 
where an action had nhtilrtl by the death ol 
a co-plaintiff, and no suggestion had been 
entered under S A V Will. III. e. II. ». tl, « 
trial wan held extra-judicial, and perjury 
could not Ik- unsigned on falne rv ideneegiv en 
therein. It. r. Cohen, I Stark. (N. P.) .111.

(») King r. It.. Il Q.B. 31. which turned 
on the Judgments Act, IS38 (I A 2 Viet, 
e. 110).

(/> H. r. Crowley. 7 T. It. 316. R. «. 
Phillpotta[l85l!,2l>cn.3f>2, port, pp. 4U7 ti.
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was sworn, or that the affidavit was read over to the party, and it was 
proved by a clerk in the Master's office that where the party swearing an 
affidavit cannot write, the jurat ought, after stating the place where it 
was sworn, to state that the witness to the mark of the deponent had 
been first duly sworn, that the person administering the oath had read 
over the affidavit to the deponent, and saw the mark affixed ; and that 
no affidavit would be received which did not contain this form of jurat 
when the party could not write. Littledale, J., said : ‘ The omission 
of the form directed by this and other Courts to be used in the jurat of 
affidavits may be an objection to their being received in the Court, whose 
rules and regulations the party has neglected to comply with ; but I am 
of opinion that the perjury is complete at the time the affidavit is sworn, 
and although it cannot be used in the Court for which it is prepared, that 
nevertheless perjury may be assigned upon it * (w). So where an affidavit 
when sworn had been marked by the judge’s clerk with his initials, but 
through mistake had not been then presented to the judge for his signature, 
but some days afterwards it was signed by the judge ; Alderson, B., in 
the presence of the other Barons of the Exchequer, expressed a clear 
opinion that perjury might be assigned upon the affidavit, although the 
judge’s signature was omitted (r).

Upon an indictment for perjury, it appeared that the defendant had 
filed a bill in chancery for an injunction, and had made the affidavit, on 
which the perjury was assigned, in support of the allegations in that 
bill. The indictment averred the bill to have been filed, and the affidavit 
exhibited in support of it ; and stated the matters assigned as perjury to 
be material to the questions arising on the bill ; but did not contain any 
statement that a motion had been made for an injunction, nor did it 
appear by the evidence that any such motion had in fact been made. 
It was submitted that the defendant was entitled to an acquittal (w). 
Tenterdcn, C.J., said : ‘ I do not think the averment or proof, the absence 
of which is objected to, can be necessary. The statements in the affidavit 
are material to the matters contained in the bill, which is for an injunction ; 
and it may well have been filed in anticipation of a contemplated motion 
for an injunction, on which it might have been used. Can it make any 
difference that it afterwards turns out that the motion is not made ? The
crime, if any, is the same, morally, in each case ; and I certainly shall not, 
where the objection is open hereafter, hold it necessary to give proof of 
a fact which does not vary the conduct of the party in taking the oath in
question ’ (x). An affidavit sworn for 
but which is neither used nor filed, is i

(h) B. r. Huilcy, Ry. & M. 9-t ; 1 C. & I*. 
268.

(*’) Bill v. Biiment, 8 M. & W. Ill7.
(w) By tlu* practice of the (Vnirt of 

Chaneery, an injunction could not he ob­
tained, except for want of an answer, or on 
the insufficiency of the answer, or on evi­
dence disproving the answer, in none of 
which cases was the affidavit of the plaintiff 
admissible ; or else rx parte before the time 
allowed to the defendant for answering has 
elapsed. In the last ease, and in that only, 
could the plaintiff’s affidavit be used. The

the purpose of being used in a cause, 
levertheless the subject of perjury (//).
averment, therefore, that the perjury was 
assigned on the matter material to the bill 
was not true ; it could only be material to 
an application of a peculiar nature, and it 
did not appear, and was not alleged, that 
such an application was ever made. It 
was answered that the objection, if tenable 
at all, amounted to this, that perjury could 
not be assigned upon an affidavit which 
had not been used.

(x) R. p. White, M. A M. 271. 
iy) Hammond r. Ohitty, Q.B., E. T. 

1840, MSS. U. S. G.
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An indictment for perjury alleged that the defendant produced before 
a Master in Chancery an affidavit, ‘ entitled, in the said Court of Chancery, 
and in the said suit therein at the suit of the said E. J. C., and also in the 
said suit therein at the suit of the said Commissioners of Charitable Dona­
tions and Bequests in Ireland.’ The affidavit, when produced, appeared 
to be entitled ’ between the Commissioner (sic) of Charitable Donations 
and Bequests in Ireland, against J. E. D., &c. (naming the other defend­
ants), and between E. J. C. and J. E. I)., the Commissioners of Charitable 
Donations and Bequests in Ireland, and others.' It was objected that 
this affidavit was not one on which perjury could be assigned, as there 
was no such suit as that in which the Commissioner of Charitable Bequests 
was plaintiff ; and the affidavit was improperly entitled, as the names 
of all the defendants were not stated, and therefore the affidavit was 
not admissible in the Court of Chancery. Denman, C.J., said : * The 
Courts are quite right in not receiving affidavits which are not properly 
entitled ; but I do not think the question whether there be perjury or 
not depends on the rule as to entitling being strictly complied with ’ (2).

In Amended Proceedings. Where the powers of amendment of its 
proceedings possessed by a Court are limited, after an amendment has 
been made without jurisdiction the cause mav be described as non­
existent (a), or subsequent proceedings as eoram non judiee : and perjury 
cannot be assigned on a false oath taken therein (6). In the statutes 
empowering the amendment of criminal proceedings it is expressly 
provided that witnesses shall be indictable for perjury committed after 
the amendments have been made (c). A proceeding is not the less 
judicial because of some defect, falling short of absolute want of juris­
diction. Thus perjury may be assigned on evidence given in support 
of an indictment for perjury, even though that indictment was subse­
quently held bad on the ground that it did not contain a sufficient 
assignment of perjury (d).

Competent Jurisdiction.- The oath must be taken before a competent 
jurisdiction, that is, before some person or persons authorised by English 
law to take cognisance of the proceeding in or for which the oath is

(:) R. v. Christian, C. & M. 388, 303. In 
R. r. Hudson, 1 F. & F. 50, where perjury was 
c harged to have been committed in an alii- 
davit of service of notice of an application 
for leave to issue execution against a share­
holder in a joint stock company, and the 
atlidavit was produced, but the notice was 
not annexed to it ; Cockbum, C.J., held 
the atlidavit inadmissible. &îed quœre.

(а) R. i\ Hughes, 4 Q.B.D. «14, (128, 
Hawkins, .1.

(б) R. v. Pearce, 3 B. & S. 631 ; » Cox, 
268. Approved by Hawkins, J., in R. r. 
Hugh*, t Q.RD. (.It. 4M. In R. ». 
Pearce, an unmarried woman having ob­
tained a judgment in a county court, 
sought to enforce it in the City of London 
Court, and it appearing that she had mar­
ried since judgment, that Court (consti­
tuted under 15 & 1(1 Viet. c. Ixxvii.) had 
amended the judgment summons by adding

the name of her husband, having no juris­
diction to make the amendment.

(r) II & 12 Viet e. 4(1. s. 4; 12 & 13 
Viet. e. 45, s. 10 ; 14 & 15 Viet. e. 11K), s. I, 
post, Bk. xii. e. ii.

(d) R. v. Meek, 9 C. & P. 513. Williams, 
.1. The former indictment, also for per­
jury, had been held bad on a writ of error, 
because the assignment of perjury was in­
sufficient. See R. e, Burraston, 4 Jur. (197, 
post, p. 497. Mullett v. Hunt, 1 Cr. & M. 
752, was cited in support of the objection 
in R. Meek. See also Davis r. Lovell, 
4 M. & W. (178. ‘ If judgment be arrested
in a civil action for a defect in the declara­
tion, it has never been said that that cir­
cumstance would prevent a witness, who 
had been guilty of false swearing at the 
previous trial, from being indicted for per­
jury.’ R. r. Cooke, 2 Den. 4(12, 4(13, 
Pollock, C.B.
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taken, and to administer the oath. Thus a false oatli taken in a court 
of requests, in a matter concerning lands, was held not to be indictable, 
that Court having no jurisdiction in such cases (e). And perjury cannot 
be assigned on an oath taken before persons acting merely in a private 
capacity ( / ), or before those who take upon them to administer oaths 
of a public nature, without legal authority for their so doing, or before 
those who are legally authorised to administer some kinds of oaths, 
but not those which happen to be taken before them, or even before 
those who take upon them to administer justice by virtue of an authority 
seemingly colourable, but in truth unwarrantable and merely void. 
But a false oath taken before commissioners, whose commission at the 
time was determined by the demise of the Crown, would be perjury, if 
taken before the commissioners had notice of the demise (g).

Coke (h) seems to have considered that the authority to administer 
the oath must be derived from a commission recognised by the common 
law, and doubts have often arisen as to the power of particular persons 
to administer an oath on which perjury could be assigned. By sect. 16 
of the Evidence Act, 1851 (14 & 15 Viet. c. 99), ‘ every Court, judge, 
justice, officer, commissioner, arbitrator (t), or other person now or 
hereafter having by law or by consent of parties, authority to hear, receive, 
and examine evidence, is hereby empowered to administer an oath to 
all such witnesses as are legally called before them respectively.’

False evidence before the following tribunals is perjury : the superior 
courts of law, including courts of assize, and courts of quarter sessions, 
and of summary jurisdiction (/), county courts (À), local marine boards (/), 
naval courts martial (m), revising barristers (n), grand juries (o), the 
judicial committee of the Privy Council (p), registrars of the Admiralty

(e) Buxton t\ (South, St Salk. 201*.
(/) 1 Hawk. c. 69, s. 4, and authorities 

there cited. 4 HI. Com. 137. This must 
be read subject to 14 & 15 Viet. c. 99, s. 10,

(<j) Ibid. 4 Bac. Abr. tit. ‘ Perjury.’ 
The demise of the Crown does not deter­
mine any appointment or oflice(I Edw. VII. 
e. 5). By 4 Will. & M. e. 18. s. 0, pleas to 
information in the Court of King’s Bench 
are not affected by the demise of the Crown. 
By 1 Anne, c. 2, commissions of assize, oyer 
and terminer, and gaol delivery, and of the 
peace, continue in full force for six months 
after the demise of the Crown, unless sooner 
superseded. Cf. 1 Edw. VII. e. 6, s. I.

(A) 3 Co. Inst. 165.
(i) See R. v. Hallett, 2 Den. 237, which 

related to an arbitration under the County 
Courts Act, 1846 (9 & 10 Viet. e. 95), s. 77 
(rep.). It is perjury to give false evidence in 
an arbitration within the Arbitration Act, 
1889 (52 & 53 Viet. e. 49), s. 22, or under 
the Agricultural Holdings Act, 1908 (8 
Edw. VII. e. 28), s. 13 (5).

(/) (krmiuon law and the commissions of 
the judges and justices.

(*) R. v. Morgan, fl Cox, 107, Martin, B. 
And see R. t\ Cmssley [19091, 1 K.B. 411.

(l) R. r. Tomlinson, L. R. 1 C. C. R. 49.

These tribunals were formerly regulated by 
17 & 18 Viet. e. 104, and 25 & 26 Viet. e. 63. 
s. 23. They are now governed by ss. 244, 
245 of the Merchant Shipping Act, 1894 
(57 & 58 Viet. e. 60), and by the Merchant 
Shipping Act. 1906 (6 Edw. VII. e. 48). 
See s. 85.

(mi) Common law. R. v. Heane, 4 B. A 
S. 947. By the Naval Discipline Act (29 
& 30 Viet. c. 109), s. 07, ‘ every person 
who, upon any examination upon oath or 
upon animation before any court-martial 
held in pursuance of this Act, shall wilfully 
and corrupt ly give false evidence, shall lie 
deemed guilty of wilful and corrupt per­
jury, and every such offence, wheresoeivr 
committed, shall be triable mid punishable in 
Enjland ; and where any such offence 
committed out of England is tried in 
England, all statutes and laws, applicable 
to cases of perjury, shall apply to the case.'

(m) 6 & 7 Viet. e. 18. 8. 41(E) ; 13 & 14 
Viet. c. 69, a. 56 (I). The offence is in R. 
*’• Thornhill, 8 C. & P. 575, treated as per­
jury at common law.

(o) 19 & 20 Viet. c. 54, s. 1 (E) ; and 
common law (see R. v. Hughes, 1 C. & K. 
519); 50 Geo. III. e. 87. s. 2; and I & 2 
Viet. o. 37, s. 2 (1).

(p) 3 A 4 Will. IV. c. 41, s. 9.
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Court (q), of vice-admiralty courts (r), and of county courts in admir­
alty (s), matrimonial courts (/), probate courts (m), proceedings to wind­
up companies (v), commissioners to inquire into corrupt practices at 
elections (w), committees of either House of Parliament (z), and the 
court of referees on private bills (y), judges on Irish and Scotch private 
estate bills (z), and the taxing officers in either House (a), and ecclesias­
tical courts (/>), including the statutory church discipline courts (c).

There are numerous other enactments making false swearing before 
particular tribunals and in particular cases perjury or punishable as 
perjury (d). The only one of sufficient importance to be here set out is 
the Commissioners for Oaths Act, 1889 (52 & 53 Viet. c. 10), which by 
sect. 7 enacts that, ‘ Whoever wilfully and corruptly swears falsely in 
any oath or affidavit (e) taken or made in accordance with the pro­
visions of this Act, shall be guilty of perjury in every case where if 
he had so sworn in a judicial proceeding before a Court of competent 
jurisdiction he would be guilty of perjury.’

This enactment extends to all affidavits taken in England for use 
in Courts in England ( /'), and also to oaths taken abroad for the purpose 
of a cause or matter in England, or the registration of a document in 
England, if taken before a British diplomatic or consular officer acting 
there, or a person having power to administer an oath there (g).

By sect. 9, any offence under this Act, whether committed within or 
without His Majesty’s dominions, may be tried in any county in the 
United Kingdom in which the person charged was apprehended, or is 
in custody.

Provision is also made for punishing as perjury oaths taken before 
commissioners or tribunals appointed to take evidence for proceedings 
in other Courts, whether of the United Kingdom (/#), British dominions (i), 
or foreign states (;).

Bankruptcy Courts.—In R. v. Lloyd (k), a conviction of perjury in

(7) 24 A 28 Viet. c. 10, b. 26.
(r) 26 A 27 Viet. e. 24, b. 20.
M 31 A 32 Viet. e. 71, a. 1».
(0 20 A 21 Viet. c. 85, a. 50 (E) ; 33 A 

34 Viet. c. 110, s. 25 (I).
(f<) 20 A 21 Viet. e. 79, e. 32 (I).
(•') 8 Edw. VII. c. 69, b. 218.
(ir) 31 A 32 Viet. c. 125, b. 31 ; 45 A 46 

Viet. c. 50, s. 94.
(z) 21 A 22 Viet. e. 78, s. 3 (Lords) ; 

34 A 35 Viet. c. 83, s. 1 (Commons). The 
latter Act applies also to witnesses sworn 
at the bar of the House.

(VI 3" A 31 Vi l e. 136. -
(z) 41 Geo. III. e. 105, a. 1 (8, I).
(а) 10 A 11 Viet. e. 69, s. 5 (Commons) ; 

12 A 13 Viet. c. 78, s. 5 (Lords).
(б) Vide Plaice r. Howe, Cro. Eli*. 185 ; 

78 E. R. 441.
(r) 3 A 4 Viet. c. 86, s. 18 (discipline) ; 

48 A 49 Viet. c. 54, s. 7 (pluralities) ; 55 
A 66 Viet. c. 32. s. 10 and Sc hod.

(d) See Chronological Index to Statutes, 
tit. ‘ Perjury.'

(e) The definition of oath and affidavit

in this Act includes statutory declarations, 
and is framed so as to put sworn evidence 
taken before a commissioner in the same 
position as it had been given in Court.

(/) As to County Courts, see 51 A 52 
Viet. c. 43, s. 83 ; 53 A 54 Viet. c. 7, s. 1.

('/) 52 A 88 Viet. 0. 10, ss. 3, 6.
(A) 55 Geo. III. c. 157, ss. 8, 9, taking 

affidavits, Ac., in England or Scotland for 
Irish Courts.

(») 42 Geo. III. c. 85, s. 5 (evidence for 
prosecutions in England of public officials 
for offences abroad). 1 Will. IV. c. 22, s. 7 
(examinations of witnesses in Colonies for 
proceedings in superior Courts in England). 
22 Viet. o. 20, s. 2 (evidence for British 
tribunals). 44 A 45 Viet. c. 69, s. 32 
(evidence for British tribunals in criminal

0) See 19 A 20 Viet. c. 113, s. 3 (for civil 
or commercial causes in foreign tribunals). 
36 A 37 Viet. c. 60, s. 5 (for criminal pro­
ceedings in foreign tribunals).

(*) 19 Q.B.D. 213.
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an examination ‘ by the Court,’ under sect. 27 of the Bankruptcy Act, 
1883, was quashed on the ground that there had been no valid examination 
by the Court, inasmuch as the registrar in bankruptcy, before whom 
the examination was to be held, after administering the oath, had left 
the room (/).

Deputy Judges. -The question whether perjury can be assigned on 
evidence taken before the deputy of a judicial officer, depends on whether 
the deputy is lawfully appointed and acting. In the case of false 
swearing before a deputy coroner, acting in the absence of the coroner, 
it appears to be for the judge who tries an indictment for perjury to 
determine whether the occasion which entitled the coroner to appoint a 
deputy had arisen (m).

Justices of the Peace. -Where perjury is assigned on an oath taken 
before a justice of the peace it must be shewn that he had jurisdiction 
to deal with the matter in which the oath was taken. When he has 
jurisdiction to take evidence he can take it on oath (n). Where a charge 
is made in the presence of the accused (o), as to a matter in which the 
justices have jurisdiction, who is then and there called upon to answer 
it, as he lawfully may be according to the dictum of Lord Holt (p) . . . 
‘ it is . . . altogether immaterial, so far as the jurisdiction of the justices 
to hear the charge is concerned, whether the accused was before them 
voluntarily or otherwise, or on legal or illegal process ’ (q). The Indictable 
Offences Act, 1848, and the Summary Jurisdiction Acts regulate the 
formalities to be observed when a charge is made against an absent 
person whose presence before the justices it is desired to procure (r) : 
but unless a statute specifically requires it, the laying of an information in 
writing, or on oath, is nota condition precedent to his exercise of juris 
diction (s), and statutes providing for informations on oath, unless in very

(l) In R. v. XVeatlcy, Bell. 193, and R. v. 
Dunn. 12 Q.B. 1026, questions were raised 
as to the jurisdiction to administer the oath 
under insolvency Acts now repealed, viz. 
1 & 2 Viet. c. 110, s. 8; 6 & 6 Viet, 
cc. 116 & 122 ; and 7 A 8 Viet. c. 96.

(m) R. v. Johnson, L R. 2 C. C. R. 15, 
decided on 6 A 7 Viet. e. 83, s. 1 (rep.). It.
r. Schtosinger, 10 Q.B. 670. The appoint­
ment and jurisdiction of deputy-coroners 
is regulated by the Coroners Act, 1892 
(55 A 56 Viet. c. 56) ; of deputy county 
court judges by 51 4 Si Viet. c. 43, s. 18 
(sec R. v. Roberts, 14 Cox, 101 (C. C. R.) : 
R. v. Lloyd [ 1906], 1 K.B. 652) ; of deputy 
recorders by 45 A 46 Viet. e. 60, s. 75, 
and 6 Edw. VII. c. 46 ; and of deputy 
stipendiary magistrates by 6 Edw. VII. 
c. 46. As to perjury before a deputy or 
under-sheriff, see R. v. Dunn, 2 Mood. 
297 ; 1 C. A K. 730, 732n.

(n) At common law and under 14 A 15 
Viet. c. 99, r. 16, ante, p. 460. As to extra­
judicial matters, his power of administering 
oaths is limited by 5 A 6 Will. IV. c. 62,
s. 13. Vide 4 Voluntary Oaths,' ante, p. 
325.

(o) See R. t>. Stone, 1 East, 649, Kenyon, 
CJ.

(p) That a conviction upon an informa­
tion instanter is legal. R. v. Fuller, 1 Ld 
Raym. 509.

(q) R. v. Hughes, 4 Q.B.D. 614, 829, 
Hawkins, J.

(r) At common law, warrants to arrest 
appear to be illegal unless obtained on 
sworn information. R. v. Heber, 2 Bar­
nard (K.B.) 101.

(») R. v. Millard, Dears. 166 ; 22 L. J. 
M. C. 108, Parke, B., decided on 7 A 8 
Geo. IV. c. 30, s. 30, repealed in 1861, and 
re-enacted as s. 62 of the Malicious Damage 
Act, 1861. Set' also R. v. Shaw, 34 L. J. 
M. C. 169, Erie, C.J. Turner v. Postmaster 
General, 5 B. A S. 756. R. r. Hughes, 4 
Q.B.D. 614, where the subject is exhaus­
tively discussed, and the contrary dictum 
of Lord Mansfield (R. v. Fearshire, 1 Leach 
202) is rejected. R. r. Scotton, 5 Q. B. 493, is 
explained in R. v. Hughes, uhi supra, as 
turning on the special language of 6 A 7 
Will. IV. c. 65 (rep.), which re mired the 
charge to be deposed to on oath before any 
proceedings were taken, Ac. In Blake »>. 
Beech, 1 Ex. I). 320, the conviction seems 
to have been quashed for irregularity, not 
for want of jurisdiction.
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special terms, are read as merely giving cumulative powers in order to 
compel the attendance of an absent person, or to enable a case to proceed 
ex parte if he does not appear.

‘ There is a marked distinction between the jurisdiction to take 
cognisance of an offence and the jurisdiction to issue particular process 
to compel the accused to answer it ’ (/).

This is recognised by sect. 17 of the Indictable Offences Act, 1848 
(11 & 12 Viet. c. 42), which provides for conducting a preliminary 
inquiry, even in cases where a prisoner is brought before a justice 
without warrant on a charge of an indictable offence. And even where 
a man is illegally brought before justices upon a charge as to which 
they have jurisdiction (m), if he does not demand his release (whether 
from ignorance of the illegality or other cause), but proceeds with his 
defence, he is treated as having waived his objections, and witnesses 
who swear falsely at the hearing are liable to indictment for perjury (v).

H., a constable, was indicted for perjury, committed on the hearing of a 
charge against R. for assault upon H., and for obstructing him in the 
discharge of his duty. The first charge made was for an offence against 
24 & 25 Viet. c. 100, s. 38, and on that charge the evidence was given, 
but the justices summarily convicted under 34 & 35 Viet. c. 112, s. 12. 
On the trial of H. it was objected that he could not be convicted because 
the magistrates had no jurisdiction to hear the charge of assault, and 
therefore perjury could not be committed on the hearing. No written 
information or oath had been made before the issue of the warrant 
upon which S. had been brought before the justices ; but II. took no 
objection to this although he defended himself on the merits, and called 
a witness on the facts. It was held that, although the warrant was 
illegal, the false oath taken by H. was perjury, because it was 
taken before justices who were competent to entertain the charge of 
assault, and had jurisdiction in respect of time and place over 
the offence. On a case reserved the conviction was affirmed (w). 
Hawkins, J., said : 'I am of opinion that the conviction was 
right, and ought to be affirmed. In arriving at this opinion I have 
assumed as a fact, from the case as stated, that S. was arrested and 
brought before the justices upon as illegal a warrant as ever was issued,— 
a warrant signed by a magistrate not only without any written information 
or oath to justify it, but without any information at all. . . . Wrongful, 
however, as were the proceedings by which S. was brought into the 
presence of the magistrates to answer a charge which up to that moment 
had never been legally preferred against him ; before those magistrates 
and in his presence a charge was made over which, if duly made, they 
had jurisdiction. Upon that charge it was that the hearing proceeded ; 
and in support of that charge it was that the defendant was sworn, and

(t) It. ». Hughes, 4 Q.B.D. «14. «24, 
Hawkins, J.

(u) Ibid. 11>. «22. «21$.
(r) R. ». Shew, 34 L J. M. C. 1«0, Black­

burn, J. In that case there had been a 
conviction of perjury on proceedings 
against K., under Î8 & 19 Viet. c. 118. 
which were regulated by the S. J. Act,

1848. There seems to have been no infor­
mation. but K. had appeared, heard and 
answered the charge, and the perjury 
assigned was committed by a witness 
called for the defence. See also R. ». Mil­
lard. 22 L. J. M. C. 108 ; R. ». Smith, L R. 
1 C. C. R. 110.

(«») It. ». Hughes, 4 Q.B.D. «14.
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in giving his evidence swore corruptly and falsely.’ In the view of the 
Court it was immaterial to the charge of perjury whether the judgment 
given by the justices on the evidence was legal or illegal, so long as they 
had jurisdiction to hear evidence on the charge made.

Under 7 & 8 Viet. c. 101, s. 2 (z), an application for an order in 
bastardy must be made to the justices acting for the petty sessional division 
in which the mother ' may reside ’ ; and they had no jurisdiction to 
entertain such an application, unless she did reside within their division, 
and consequently, if she did not so reside, perjury could not be committed 
on such an application (y).

Upon an indictment for perjury upon the hearing of an application by 
M. H. for an order upon the prisoner for the maintenance of her bastard 
child, it appeared that the summons was issued by a magistrate on the 
application of M. H., who stated, but not on oath, that she had been 
delivered of a bastard child more than twelve months previous, and 
that money had been paid by the prisoner for its maintenance within 
twelve months of its birth. The summons alleged that the prisoner had 
‘ paid money for its maintenance within twelve months after its birth,’ 
instead of stating that proof thereof had been made. The prisoner 
appeared personally in answer to the summons, and was assisted by an 
attorney. No objection was made to any of the proceedings on which 
the summons was founded, and the case was gone, into on the merits 
before the stipendiary magistrate, before whom M. H. swore to the payment 
of money as alleged, and the prisoner swore that he had never paid M. H. 
any money. It wras objected that, as there had been no proof on oath 
of money having been paid for the maintenance of the child within twelve 
months from its birth before the summons was issued, the magistrate 
had no jurisdiction to hear the case ; but, upon a case reserved, it was 
held that the prisoner had waived the objection. Proceedings to obtain 
an affiliation order are not criminal but civil in character, taken 
to impose a pecuniary obligation, and the summons is mere process to 
bring the defendant into Court (z). Before the summons issued there ought 
to have been evidence on oath of the payment of the money, although 
it was not expressly required by the statute to be on oath, as in the case 
of a complaint made before the birth of the child. Further, the summons 
should have been in the form given by the statute ; but even assuming 
that, if the prisoner had not appeared, the magistrate could not have 
lawfully proceeded to hear evidence of the paternity ; or that, if he had 
appeared, and objected to the regularity of the summons, the objection

(z) Repealed, but in substance re­
enacted in 1872 (35 & 38 Viet. c. 65, sa. 2, 
3).

(y) R. v. Hughes, D. &. B. 188. The 
mother of the child was delivered in March, 
and resided with her parents till November. 
}She then went and lodged at I). in another 
petty sessional division for three weeks, and 
then applied to the justices of that division. 
Her lodging there was not for any improper 
or fraudulent purpose, but because the jus­
tices met in the town, and it was more con­
venient for her than to go a distance from

her parents’ house to the justices’ meeting 
of the division in which her parents resided. 
After the order she went into service with­
out returning home. The jury found that 
she had no other home than D., and that 
she was residing at I)., if in point of law she 
could under the circumstances bo con­
sidered to be so. It was held that the 
justices had jurisdiction to make the order, 
as her residence was at 1).

(z) The proceedings to enforce a bas­
tardy order when default is made, arc quasi 
criminal. 42 & 43 Viet. c. 49, s. 64.
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ought to have prevailed ; yet when he actually appeared, and instead 
of objecting to the regularity of the summons, asked the Court to give 
judgment in his favour on the merits, and tendered evidence to absolve 
himself from liability, he waived any irregularity in the process, and 
when he had thus submitted himself to the jurisdiction of the Court, the 
Court had jurisdiction to hear and decide the case (a).

The same principle has been adopted in the case of a bastardy summons 
issued before the birth of the child without the deposition required by 
7 & 8 Viet. c. 101 (b). Where a bastardy summons is applied for within 
the statutory period, twelve months, but not issued till after it has 
ehmsed, the justices have jurisdiction to hear the proceedings (c).

Upon an indictment for perjury, it appeared that the perjury had 
been committed upon the hearing of a second application for a bastardy 
order, a former application having been heard by the magistrates and 
dismissed upon the merits. It was contended that the magistrates 
were fundi officio after the first application had been dismissed on the 
merits, and had no jurisdiction to entertain the second application. But 
it was held that the magistrates had jurisdiction to hear the second 
application and administer an oath, even if the previous dismissal were 
a defence (d).

On a trial for perjury alleged to have been committed on the hearing 
of an information for refusing to quit licensed premises, it was held that 
proof of the existence of the licence was necessary to shew that the 
justices had jurisdiction (e).

An indictment alleged that Horne was duly licensed to keep a beer­
house, and that an information had been laid against him for that he, 
being duly licensed to keep a beer house, had it open unlawfully on the 
morning of Sunday, February ti, 1853, and charged the defendant with 
falsely swearing that he had not been supplied with beer in the house 
on that morning. Horne’s licence was for a year, commencing on May 11, 
1853, but Horne was keeping the beerhouse on the February (i 
previously. It was objected that the averment that Horne was duly 
licensed on February 6 was not proved, and that if he was not so licensed, 
the justices had no jurisdiction to hear the information. But Crompton, 
J., held that the justices had jurisdiction generally over the subject of 
keeping houses for the sale of beer and other liquors open on Sunday ; 
and that as, in order to establish an offence, it was not necessary to prove 
that the keeper of the house was licensed, what was sworn on the subject 
of Horne’s keeping the house open brought the case within the jurisdic­
tion of the justices, even if it turned out that he was not licensed at the 
time (/ ).

By 4 Geo. IV. c. 34, s. 2 (rep.), all complaints arising between masters 
or mistresses and their apprentices, as to wages, &c., might be heard 
and determined before a justice of the peace. After an apprenticeship 

(o) R. r. Berry, Bell. 41», Martin, B., dits. Lewis, 12 Cox, 103. R. v. Willis, 12 Cox,
Cf. R. r. Simmonda, Bell. 168. 164. These decisions seem to have been

(6) R. r. Fletcher, L R. I C. C. R. 320. doubted in R. r. Lakin, March 10, 1900,
(r) R. v. Chugg, II Cox, fif>8 (C. C. R.). noted in !lf» L. J. (newsp.) 191.
(d) R. v. Cooke, 2 Den. 402. See R. r. (/) R. t\ Kirton, 0 Cox, 393, Crompton, 

Brishy, 1 Den. 410. J.
(0 R. r. Evans, 17 Cox, 37. Cf. R. v.

VOL. I. H
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was over, the former apprentice summoned his late master under this Act 
for wages alleged to be unpaid, and on the hearing swore falsely. It 
was held that this was perjury, inasmuch as the magistrate had jurisdiction 
to determine whether the relation of apprenticeship continued or not (g).

Justices have no jurisdiction to inquire into the truth of a charge of 
libel preferred before them, or to hear any other justification (/<), except 
in cases within sect. 4 of the Newspaper Libel and Registration Act, 
1881 (44 & 45 Viet. c. 60). If publication is proved, they are bound to 
commit for trial. Where, therefore, an indictment was preferred for 
perjury alleged to have been committed in the course of the cross-examina­
tion of a witness for the defendant on a charge of libel before magistrates, 
the object of which was to prove the truth of the libel, the Court directed 
an acquittal (i).

Materiality.—The essence of perjury is its tendency to mislead a 
Court in proceedings relative to a matter judicially before the Court (;'). 
Consequently the false evidence must be relevant to a question already 
raised, or to be raised, in the proceeding ; for if it is wholly foreign 
from the purpose, or altogether immaterial, and neither in any way 
pertinent to the matter in question, nor tending to aggra vate or extenuate 
the damages, nor likely to induce the jury to give the readier credit to 
the substantial part of the evidence, it cannot amount to perjury, because 
it is wholly idle and insignificant ; as, where a witness introduces his 
evidence, with an impertinent preamble of a story concerning previous 
facts, not at all relating to what is material, and is guilty of a falsity as to 
such facts (k).

If it appears plainly that the scope of the question to a witness was 
to sift him as to his knowledge of the substance, by examining him strictly 
concerning the circumstances, and he gave a particular and distinct, 
but wilfully false, account of the circumstances, he is guilty of perjury, 
inasmuch as nothing can be more apt to incline a jury to give credit to the 
substantial part of a man's evidence, than his appearing to have an 
exact and particular knowledge of all the circumstances relating to it (/). 
And a witness may be guilty of perjury in respect of a false oath concern­
ing a mere circumstance, if such oath have a plain tendency to corroborate 
the .ore material part of the evidence ; as if, in an action of trespass for 
spoiling the plaintiff's close with the defendant’s sheep, a witness swears

iq) It. v. Samlen», L. R. 1 C. C. It. 75. 
(A) It i. Carden, G Q.B.I). I.
(*') It. r. Townsend, 10 Cox, 366, Monta­

gue Smith, J. The judge held that the 
cross-examination was not upon a matter 
material to the crime. But the decision 
can be better justified on the ground that 
the justices had no power to enter on the 
inquiry at all.

(/) 1 Hawk. c. 69, s. 3.
(k) R. V. (Iriepe, 1 Ld. Raym. 266. Allen 

v. Westley, Hctloy, 97. Bac. Abr. tit. 
' Perjury ’ (A.). See 2 Rollc, 41, 42, 369. 
1 Hawk. o. 66, •. H.

(/) Upon an indictment for robbery com­
mitted on April 13, between eight and ten 
o'clock at night, a witness for the prisoner 
swore, not only was the prisoner at homo at

that time, but in answer to the judge said, 
that the prisoner had lived in the same 
house for the two years previous, and that 
during the whole of that time he had not 
been absent from the same house for more 
than three nights together. The last two 
statements were proved to bo false, as the 
prisoner for a whole year of the period 
spoken to had been in prison. Held, that 
the evidence so last given was material to 
the inquiry, and the proper subject of as­
signments of perjury, inasmuch as those 
latter statements tended to render more 
probable the previous statements made, 
that the prisoner was at home on the night 
vf April IS. R. r. Tyson, !.. R. i C. C R 
107. See R. v. Naylor, 11 Cox, 13; R. v. 
ALsop, 11 Cox, 264.
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that he saw such a number of the defendant’s sheep in the close ; and 
being asked how he knew them to be the defendant's, swears that he knew 
them by such a mark, which he knew to be the defendant’s mark, whereas, 
in truth, the defendant never used any such mark (m). And it is not 
necessary to shew to what degree the false evidence was material to the 
issue, but it is enough that the point was circumstantially material (n). 
And still less is it necessary that the evidence should be sufficient for 
the plaintiff to recover upon, since evidence may be very material, and 
yet not conclusive upon, nor even directly probative of the point in 
question (o). Where A. advanced money to B. on two distinct mort­
gages, upon one of which the security was insufficient, and B. assigned the 
equity of redemption in both to C., who assigned the insufficient estate 
to an insolvent, and filed a bill against A. to redeem the other, to which 
bill A. put in his answer, and therein denied having had notice of the 
assignment to the insolvent ; it was held that the notice was a material 
fact upon which perjury might be assigned (p).

Materiality is not limited to direct relevance to the issues raised, or to 
be raised (y), in the proceeding for the determination of the tribunal, or 
to the principal judgment to be given (r). Thus, perjury may be assigned 
on evidence given to enable a judge to decide whether a document is 
admissible (#), or by a person who offers himself as bail for another, as 
to his possessing the necessary qualifications (/). Whether false swearing 
in a judicial proceeding with intent to mislead is not punishable, when it 
is wholly irrelevant and immaterial to the issue that is being tried, has 
not been judicially determined (»<).

Upon the trial of Doe d. Richard v. Griffiths, a copy of the will of 
W. J. was tendered, and on objection to its admissibility, P., who was then 
attorney for the lessor of the plaintiff, swore that he had examined the 
copy produced with the original will in the registry at Llandaff. Upon 
further objection that the original will was inoperative in respect of a 
chattel interest, and that, therefore, either the probate ought to be pro­
duced or the Act Book be proved, P. further deposed that he had examined 
the memorandum at the foot of the copy of the will, with the entry in 
the Act Book at the same registry. Upon this evidence the judge offered 
to receive the document in evidence, but the plaintiff’s counsel withdrew 
it. P. was indicted for perjury. It was proved that he had not made 
either of the examinations to which he had deposed, and he was con­
victed. Erie, J., reserved the question, whether the false oath was relevant

(m) Bar. Abr. lit. * Perjury ’ (A.). 1 
Hawk. c. 69, s. 8. See H. ». Gardiner, post, 
c 801.

(«) R. r. (iriepe, 1 Ld. Raym. 256. R. 
i Muscot, 10 Mod. 195.

(o) R. ». Rhodes, 2 Ld. Raym. 886.
(p) R. ». Pepys, Peake, 138 (3rd edit. 

1ST), Kenyon, (\,|
(q) In Finney ». Beesley [1851], 17 (j.B. 

86 ; 20 L. .1. Q.B. 90, Campbell, C.J., said : 
‘ I do not agree that there could be no 
indictment for perjury where the examina­
tion of tlie witness has taken place Mon 
issue joined, if his evidence would be ma­
terial to the issue afterwards joined.’ The

ease arose on an application to rescind a 
commission to examine witnesses’ issue 
after writ but before the defendant’s 
appearance. It had been urged that a 
commission should not go till issue was 
joined in the cause, as till this, perjury 
could not be assigned in the depositions.

(r) 1 Hawk. c. 69, a. 3. R. ». Mullany, 
L. & C. 693.

(s) R. ». Phillpotts, 2 I>en. 302.
(0 R. ». Royson, Vro. Car. 146.
(w) See R. ». Mullany, L. & C. 593. 596, 

Erie, C.J.; and per Maulc, J., in R. ». I’hill- 
pot ta, 2 Den. 302, 300.

2 h 2



468 Of Offences against the Administration of Jastice. [book VII.

and material to the issue then being tried, so as to amount to perjury ; 
as to which the following were the facts :—On the trial of an action of 
ejectment (Doe d. Richard v. Griffiths), the lessor of the plaintiff claimed 
to be entitled to a term, which had been granted to W. J. and R. M. 
jointly. The will of J. was irrelevant to this title ; but the time of his 
death was a material fact, and proof of the probate of the will of J. would 
thus have been relevant evidence towards establishing the plaintiff’s 
title. A copy of this will was tendered in evidence. The purpose of 
the plaintiff's counsel in tendering the evidence, was to clear a doubt 
respecting the interest of J. in the term, which was expected to be raised 
by the defendant, and after the document was withdrawn the survivorship 
of R. M. was proved by other evidence. The examination of the 
document tendered with the entry in the book called ' The Act Book ’ 
at Llandaff, did not render the document legally admissible as an 
examined copy of the act of probate.

For the prisoner, it was contended before the judges, that the 
question was simply whether if a witness swears that he has 
examined a document, not receivable in evidence, with a certain 
book, can that be said to be material to the issue ? The time of 
J.’s death was in issue ; how could the fact that the witness swore 
that he had examined a paper, not receivable in evidence, with a 
certain book, be material to the issue then being tried ? It is not enough 
that the evidence has relation to the matter in issue ; it must be material 
to the issue. It was contended, when the defendant was tried, that 
what he had sworn was material for the jury, who were to act on the 
evidence before them ; and, secondly, that it was material for the judge, 
who was to say whether it was to be put to the jury or not. ut it could 
not be material for the jury ; for it was withdrawn from tl ,r considera­
tion, and they could not legitimately act upon it ; and -re the judge 
was not a judge of fact. This evidence was not on issue of fact 
which the judge had to try. It was merely evident - oe given to the 
jury through the judge. Campbell, C.J., said : ‘ 1 am of opinion that 
the conviction was right. There was false swearing in a judicial 
proceeding. How can it be said not to have been material ? It was 
necessary to prove that J. died before M. Although the fact of J.’s 
death had been proved by parol testimony, if evidence was given to shew 
that probate had been granted of J.’s will while M. was still living, it 
would have been material in corroboration. With a view to have the 
copy of the will received in evidence, the defendant swore falsely that he 
had examined the paper produced with the original will at Llandaff, 
and the entry on it with the entry in the Act Book ; and thereupon the 
judge said, I will admit it, and if it had been read, it would have gone to 
the jury with the rest of the evidence in the case. Afterwards the docu­
ment is withdrawn, but that cannot purge the false swearing committed 
by the defendant. It has been said that if the judge were wrong in admit­
ting the document in evidence, the defendant could not be convicted, 
making the offence of perjury depend upon whether a judge were right 
or wrong in his decision on a question of law, and upon the decision of 
some nice point in a bill of exceptions, which might ultimately go to the 
House of Lords. We are all of opinion, as the evidence was given in
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a judicial proceeding, with a view to the reception in evidence of a docu­
ment, which was material, and as that evidence was false, that all the 
ingredients necessary to constitute the crime of perjury are present ’ (t>).

The prisoner was indicted for perjury before a Court of Requests, in 
a proceeding under the interpleader section of the Act establishing the 
Court, to ascertain whether a certain pig, which had been seized under 
an execution issued against him on September 26, had been sold by 
him on August 5 to his brother. The prisoner had sworn that he had sold 
the pig to his brother on August 5, and the allegation of perjury was, 
that the pig wras not sold by the prisoner to his brother on the said 5th 
day of August. It was contended that whether the pig was sold or not 
on August 5 was not the material question ; the material question was 
whether or not, at any time before the issuing of execution, there had 
been a sale of the pig by the prisoner to his brother. It was quite im­
material whether the sale took place on a particular day, if it took place 
at some time prior to the execution. Maule, J., said : 4 I think that the 
ultimate question to be decided is one thing, and yet that a material 
question may be raised upon a matter collateral to that question. I 
do not at all think that I can confine the law of perjury by making that 
only perjury which is material to the only question to be tried, other­
wise persons might perjure themselves with impunity. It might be a 
material question in a case of murder what coloured coat a man had 
on : the colour of the pig, as I put it, might be most material ; for suppose 
a person swore that this was a black pig, and another witness swore it 
was white, it would have been a material question whether the pig was 
black or white, although the ultimate question would have been whether 
it was sold at the time when it was alleged to have been sold ’ (w).

On the hearing of an information against It., under sect. 30 of the 
Game Act, 1831 (1 & 2 Will. IV.c.32),for committing a trespass in pursuit 
of game on a close in the occupation of W., a witness having proved that 
he saw It. in W.’s field, and saw him commit the offence there, the 
prisoner swore, on behalf of It., that he went with It. into a lane adjoining 
the field, and that It. shot into the field, but did not enter it, and that 
he himself went into the field and fetched off what R. killed. On an 
indictment for perjury in respect of this evidence, it was contended that 
the evidence was not. material ; because It. was equally guilty of an 
offence within sect. 30, whether he went into the field and shot there, 
or whether he shot from the lane, and the prisoner in his company went 
in and brought away the game. But Williams, J., held that the evidence 
was material (*).

(«•) R. v. Phillpotte [1851]. 2 Den. 302. 
In the course of the argument, Maule, J., 
said : ‘ Here the defendant by means of a 
false oath endeavours .to have a document 
received in evidence ; it is, therefore, a 
false oath in a judicial proceeding ; it is 
material to that judicial proceeding ; and 
it is not necessary that it should have been 
relevant and material to the issue bring 
tried.’ In R. v. Gibbon, Pollock, C.B., 
said that there was a great deal of very 
good sense in Lord Campbell’s judgment 
in this case. Of. on this point, R. v. Mul-

lany, L. & C. 503. jkmI, p. 470.
(v) R. v. Akaes 11848], I Cos, 17. A

case once occurred at Gloucester where on 
an indictment for stealing a rabbit the ques­
tion turned on whether a rabbit fourni in 
the prisoner’s possession was a buck or doe 
rabbit, and numerous witnesses were called 
on each side, and the verdict was, ‘ We find 
it was a buck rabbit '—a ease well illus­
trating Maule, J.’s remarks.

(r) R. r. Scot Ion 118441. 5 Q.lt 403. 
The ease was not argued on this point in 
the Queen's Bench.
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In R. r. Mullanv (>/), the perjury assigned was that the defendant, 
on the trial of a cause in a County Court, wilfully, corruptly, and falsely 
swore that his name was Edward and not Bernard Edward. On this
evidence the County Court judge had refused an amendment and struck 
out the cause. On his conviction it was contended that the inquiry 
as to the prisoner’s name was immaterial. But Erie, C.J., said : 4 The 
question was put in the course of a judicial inquiry, and was so put by the 
judge in the course of forming his judgment on the case, and for his own 
guidance in forming such judgment. The prisoner thereupon swore 
that which was false. He swore it in a judicial proceeding for the purpose 
of affecting the decision ; and the statement he made was material because 
on the strength of it the judge altered his judgment for the petitioner into 
one for the defendant. The case therefore clearly comes within the 
rule laid down in U. r. Phillpotts (z) and R. r. Gibbon ’ (a).

Upon an indictment for perjury alleged to have been committed 
in an answer to a bill filed in Chancery, it appeared that the bill was filed 
against the defendant and R., stating an agreement to purchase certain 
wheat, to be paid for by draft at three months, which agreement was not 
reduced into writing, and that afterwards a bought note was delivered 
to the defendant, which note did not contain fully the terms of the agree­
ment ; that the defendant brought an action and recovered a verdict ; 
and that he was enabled to obtain such verdict by reason of his fraudu­
lently concealing the true terms of the agreement, and the bill prayed 
that one of the terms of the contract might be declared to be that the 
purchase-money should be paid by a bill of exchange, payable three 
months after date; and the defendant by his answer denied the parol 
agreement stated in the bill. The bill was dismissed, and the denial by 
the defendant was the subject of the indictment for perjury. It was 
contended that the indictment could not be sustained on the ground that 
the only proper evidence of the contract was the bought and sold notes : 
that the contract by parol was void by the Statute of Frauds : and that a 
false answer to a bill for the discovery of such a contract would not subject 
a person to the indictment for perjury ; and R. v. Dunston (h) was relied 
upon. Coleridge, J., said :4 In that case the bill in ( 'haneerv was to enforce 
the performance of a parol contract, which could not be enforced by 
reason of the Statute of Frauds ; and the case of R. v. Benescch (r) pro­
ceeded on the same ground. Though it is true that a party cannot vary

(v) L & v. 508. 
i , Î Den 80S.
(«) L. & ('. 100, /»»*/. i». 473. In R. v. 

Worley, 3 Cox, 535, the indictment was 
for perjury in a matrimonial cause before 
an Ecclesiastical Court, and the perjury 
was assigned on an oath that W. had never 
passed by the assumed names A. or .1, 
Denman, C.J., held the « vidence of materi­
ality insufficient, hut as none of the 
evidence in stated, except the single 
question ami answer on which perjury 
was assigned, it is difficult to ace where 
this decision assists.

(fc) By. & If. 100. Tcntcrdcn, C.J., held 
that perjury could not lie assigned on the 
denial of the making of an agreement

pleaded to relate to the sale of lands, and 
not enforceable by reason of a. 4 of the 
Statute of Frauds on the ground that the 
oath was irrelevant and immaterial.

(r) I'eake, Add. Cas. 03. Kenyon, C.J., 
held that perjury could not Ik* assigned on 
denial of a promise to pay a marriage por­
tion, it being pleaded in the suit that the 
agreement to give the portion was not in 
writing, and was void under the Statute of 
Frauds. See Bartlett r. I’ickcrsgill, 4 
Burr. 2255 ; I East. 677n. ; where a ease of 
indictment for perjury for denial of a part 
agreement to buy land, which a Court of 
Equity had refused to enforce. The 
Statute of Frauds does not seem to have 
been pleaded.



CHAP. I.) 471Of Perjury.

the terms of a written contract, by parol evidence, he may shew bv such 
evidence that he was induced to sign the written contract inadvertently 
and by fraud. In this case the object of setting up the parol terms of 
the contract is for the purpose of avoiding the contract on the ground of 
fraud.’ ‘ I think that the principle, that parol evidence is inadmissible 
to contradict or vary the terms of a written contract, does not apply 
where the object of that, evidence, as in this case, is to impeach the trans­
action on the ground of fraud. 1 think that the assignment of perjury 
on the denial in the answer of the parol terms, which the bill prayed to 
have established, is material and relevant ; and 1 think therefore that 
the objection cannot be sustained’(d).

In R. I». Courtney (c), an indictment for perjury before a coroner 
while holding an inquest, alleged that it was a material question whether 
the deceased, the prisoner, or another person had drunk any intoxicating 
liquor during a certain interval, and that the prisoner falsely swore that, 
none of them had tasted any intoxicating liquor during that interval. 
This statement was shewn to be false, but there were no grounds for 
supposing that the deceased came to his death from anything except 
from the effects of having been exposed to the night air. It was objected 
that the matter so falsely sworn was not material, but Monahan, C.J., 
left the question of materiality to the jury, and they convicted ; and, 
upon a case reserved, it was held that the evidence was material. It was 
the duty of the coroner to inquire into all the circumstances attending, or 
which might, have caused, the death of the person upon whom the inquiry 
was held. That being so, it at once became material to ascertain whether 
or not death had not been caused to some extent, by the deceased having 
been tippling in a public-house, and therefore in a state to render it more 
probable that he should have lost his way. It was material for the 
coroner to ascertain, not only the actual cause of death, as murder, 
f'pln de se, or otherwise, but. also all the circumstances attending it. and 
therefore it was a necessary part of his duty to ascertain the way in which 
the deceased spent the evening before his death (,/').

In R. v. Rerrv (7), the prisoner was indicted for perjury alleged to 
have been committed by him on the hearing of an application of M. II., 
the mother of a bastard child, for an order in bastardy to be made upon the 
prisoner. Upon the hearing M. II. swore that, on the day after the 
birth of the child the prisoner paid her £1 7.s\ 6d., and that he paid her

(d) It. »•. Yates, C. & M. 132.
(f) |I850) 7 Cox. Ill (Ir.).
M In R. r. Hall [ISM], 6 <nx. MO, 

Russell (Jurncy, Recorder, is reported to 
have said: 1 In all these eases it is necessary 
to shew that the matter alleged to be 
falsely sworn was material. That cannot be 
done in this ease without proof that it was 
material either to the action or to the other 
matters in difference. The evidence failing 
to shew this distinctly, the defendant must 
be acquitted.' The indictment was for 
perjury in an arbitration of a cause and all 
matters in difference. The perjury was 
assigned as to the signature of a paper. 
The arbitrator was unable to say definitely

whether the answer related to matters in 
the cause or to other matters in difference. 
Un this report, Mr. Ureaves says : ‘ Gurney, 
R., is far too good a criminal lawyer to 
have made such a decision as this, and I 
have the best authority for saying that ho 
never did so decide. Probably the evi­
dence failed to shew that the evidence was 
material in any respect upon the hearing of 
the matters referred. It is obvious that 
the paper in this case might have been 
material both to the matter in issue in the 
cause, and to the other matters referred, 
and yet according to this report the evi­
dence would not liavo been material.'

(7) [1850] Bell. 40.
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a weekly sum for several weeks after ; in answer thereto the prisoner 
swore that he never paid M. H. any money at all upon any account 
whatsoever, and on this statement perjury was assigned. The statement 
was held material ; as it was necessary to prove at the hearing the payment 
of the money ; and as the payment of the money for the maintenance of 
the child was corroborative evidence of the paternity (//).

Where a count stated that it was a material question whether a 
bond was obtained by the fraud of the prisoner, and that the prisoner 
falsely swore that he read over and explained it to the obligor ; Erie, J., 
ruled that the reading over the bond was material as being strong evidence 
to negative fraud (t).

On an indictment of B. for falsely swearing on a trial for rape that she 
had never got one W. to write a letter for her, which was shewn to her, 
it was proved that B. had got W. to write a letter to the person she had 
charged with the rape, saying, ‘ I will do all 1 can to clear you.’ ‘ 1 should 
not have went to the police about the matter at all, if 1 had not been 
persuaded by ’ two persons whom she named, &c. The evidence relating 
to the writing of this letter was held material (j).

On an indictment for having falsely sworn before justices, on a charge 
against the prosecutor for stealing three account books, that the 
defendant saw him destroy another account book, the prosecutor being 
also charged with embezzlement ; it was held that the evidence was not 
material on the charge of larceny, as it would be merely bad con­
duct in one instance, inducing a probability of bad conduct in 
another (k).

The prisoner was indicted for perjury on the hearing of a summons, 
which he had taken out against the prosecutor for using language 
calculated to incite him to commit a breach of the peace. The language 
used by the prosecutor was in consequence of H. having, as the prose­
cutor alleged, kicked and struck a horse, and several witnesses were 
called who proved this. H. was asked on cross-examination whether 
it was true that he had ever kicked or struck the horse, and denied 
that lie had. Held, that the statement by the prisoner that he had 
never kicked or struck the horse was merely collateral (/).

All false statements wilfully and corruptly made by a witness as to 
matters which affect his credit are material, and he is liable to be con­
victed of perjury in respect of them. So where a person charged before 
a magistrate with selling beer without a licence, falsely swore that, when 
previously convicted of a similar offence, he had not authorised his 
solicitor to plead guilty, it was held that such a statement was material, 
as it affected his character as a witness, and that he was rightly con-

(h) In R. !'. Owen [1852], 6 Cox, 105, 
perjury was assigned on the oath of (). on 
a bastardy summons, that R. was the 
father of her child, and that R.'s uncle had 
offered to raise her wages if she would 
swear the child to another man than R. It 
does not appear how this evidence came to 
be admitted by the justices. Martin, B., 
doubted its materiality, but left the case to 
the jury, who acquitted.

(») R. v. Smith [1858], 1 F. & F. vd.

(i) R. »'. Bennett [ 1851], 2 Den. 210, 
Talfourd, J., on the trial : approved by 
the judges on a ease reserved on other 
points.

(Z-) R. v. .Southwood [1858], 1 F. & F. 
350, Watson, B. It would have been 
material on the charge of embezzlement.

(/) R. v. Holden, 12 Cox, 100. Should it 
not have been said ' quite irrelevant ’ ? 
As to perjury on collateral matters, vide 
ante, p. 407.



CHAV. 1.1 473Of Perjury.

victed of perjury (m). The Court fame to this conclusion on the authority 
of the three cases next to be cited, and considered that the fact and 
circumstances of the previous conviction were material not merely to 
the quantum of punishment, but to the formation of the decision of 
the magistrate on the case.

An indictment for perjury before commissioners of taxes on an appeal 
of H. against a surcharge for a greyhound used by him on November 24, 
averred that it was a material question whether a certain receipt produced 
by the prisoner on the hearing of the appeal was given to him before 
September 12, and that the defendant falsely swore that the receipt was 
given to him before September 12. At the commissioners’ meeting, evi­
dence was given that 11. and the prisoner were coursing, on November 24, 
with two greyhounds, one of which had been H.'s, who had no certificate. 
H., in support of his appeal against a surcharge for this dog. said that 
the dog had been sold to the defendant long before, and called him as 
a witness. The prisoner swore that he bought the dog on September G, 
and produced a receipt for the purchase-money bearing that date. The 
surveyor asked him whether the receipt was given at the time of the 
sale, and he said it was not, but a few days after. On being pressed, he 
swore positively that it was given him before September 12. It was 
objected that the materiality of the question as stated in the indictment 
had not been shewn ; that the material question was. whether the dog 
was the defendant’s or H.'s on November 24, the day of the coursing. 
It had not been disproved that there had been a sale of the dog on Sep­
tember G, and if there was, the time of giving the receipt, or even the fact 
of anv receipt having been given, was immaterial. The objection was 
overruled, and on a case reserved, Abinger, C.B., said : ‘ The whole 
matter turned on the credit of the witness, and he tries to support his 
credit bv false evidence. The receipt is to confirm his evidence, and 
he swears it was given before the 12th. If that were true, the proof would 
be decisive.’ Williams, J. : ‘ The time when this receipt was given is a 
step in the proof.’ Denman, C.J. : ‘ Everything is material which affects 
the credit of the witness.’ Abinger, C.B. : 1 Every question in cross- 
examination which goes to the credit of the witness is material. If a 
witness were asked, in cross-examination, whether he was in such a 
place at such a time, and he denied it, that would be material if it went 
to his credit. In the present case, if they could not have contradicted 
the prisoner by the date of the stamp, the receipt confirming his evidence 
would have made out the case before the commissioners ’ (n).

In R. v. Gibbon (o), the prisoner was indicted for falsely swearing on 
the hearing of an application in bastardy, that he had had connection 
with the mother of the child. The mother in support of the application 
had made a deposition before the magistrates, and she was then cross- 
examined as to whether she had not had connection with the prisoner, 
and she denied it. The prisoner swore that he had had connection with 
her as imputed by the question put to her. It was objected that the

(m) R. v. Baker [1805], 1 Q.B. 797. (o) L. A C. 109; 31 L J. M. C. 98 Cf.
(n) R. ». Overton (1812), C. A M. (ISA. R. t. Tyson, L. R. 1 C. C. It. 107. Ah to

See also R. v. Lavey [1850], 3 C. & K. 20, statements tending to render more credible 
po*t, p. 474. a material allegation.
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evidence given by the prisoner was not material to the issue raised on 
the application for the affiliation order, as the question put to the mother 
as to her having had connection with the prisoner merely went to affect 
her credit, and her answer to it ought to have been regarded as conclusive, 
and the evidence given by the prisoner was inadmissible. But. on a 
case reserved, it was held that the prisoner was liable to be convicted. 
‘ It is now clearly established that a cross-examination going to a witness’s 
credit is material, and that perjury may be assigned upon it ’ (p). Here, 
therefore, the mother might have been indicted if she had sworn falsely 
on cross-examination upon this matter. ‘ Although it did not refer to 
the main issue, which was the paternity of the child, it had a bearing 
upon what was indirectly in issue ; namely, how far the complainant 
was deserving of credit ' (7). ‘ Then, as the question only affected her 
credit, as soon as she had answered it, all should have been bound by 
her answer. This is an established rule of our law. Notwithstanding 
that, the magistrates admitted the evidence of the prisoner, which legally 
was inadmissible. Then, although not legally admissible, yet, being 
admitted, it had a reference to what was indirectly in issue,—the credi­
bility of the complainant. The evidence having been admitted, although 
wrongly, R. r. Phillpotts (r) is an authority directly in point that perjury 
may be assigned upon it. Although the evidence was open to objection, 
vet it does not lie in the witness’s mouth to sav that it was not a question 
on which he was bound to speak the truth’(s).

Is Materiality for Judge or Jury ?—There are conflicting decisions 
on the question whether materiality is for the judge or for the jury.

In R. v. Lavey (t), the indictment alleged that the defendant, as
(p) L. & C. 109, Crompton, J.
(9) Ibid. Cock burn, C..T.
(r) Ante, pp. 407-9.
(*) By eleven judges, Crompton, J., and 

Martin, It., doubting. It was stated in the 
aigument that the child was a full grown 
child. The eases where it has been held on 
a trial for rape that the woman may be 
proved to have had connection with other 
men, were distinguished by Williams. J., on 
the ground that ‘ the character of the 
prosecutrix in those eases may be so mixed 
up with the facts as to be material, not only 
to her credit, but to the cause.’ By coun­
sel for the prosecution they were distin­
guished on the ground that voluntary inter­
course with others was cry material on the 
question whether she consented ; and this 
distinction was not denied by any judge. 
The cases where in an action for seduction 
such evidence has been held admissible, 
were distinguished on the ground that such 
evidence affected the damages. But al­
though Alderson, B., in Verry r. Watkins, 
7 C. & 1\ 308, left such evidence to the jury 
in mitigation of damages, he first left the 
question to them whether the defendant 
was the father of the child, and my recol­
lection of the case (in which 1 was counsel 
for the defendant ) is that the evidence was 
given chiefly with a view to that question. 
And in Grinnell v. Wells, Gloucester Spr.

and Sum. Ass., 1843, the mother on the first 
trial swore to connection with the defend­
ant on one occasion only ; and on the 
second trial, before Williams, J., evidence 
of an alibi was given, and also evidence that 
the mother had had connection with others 
at such a time that one of them might have 
been the father of the child ; and this evi­
dence was given only with a view to the 
paternity of the child. The new trial had 
been obtained on the affidavit (amongst 
others) of the defendant expressly nega­
tiving any connection with the mother. 
C. 8. G. In R. v. Murray [ 1858], 1 F. & F. 
80. B. had been charged before justices 
with robbery in a railway carriage. He 
had cross-examined the prosecutor as to 
whether he had been in company with B. 
and M. in Manchester on the previous day, 
and then called M„ who swore that the 
prosecutor had accosted him while in com­
pany with B., and proposed that he should 
assist him in breaking into his uncle’s 
house. Martin, B., after consulting Byles.J., 
held this to be evidence. On this case being 
cited in K. r. Gibbon, Martin, B., said. 
‘ that case should not be looked upon as 
any authority. It was only my impression 
of what was material formed hastily on

«) [1850] 3 C. * K. 26.
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executrix of her husband, was plaintiff in a County Court action, and 
that she falsely swore that she had never been tried at the Central Criminal 
Court for any offence, and had never been in custody at the Thames 
police station. It was proved that she had been in custody at the station, 
and had been tried at the Central Criminal Court, and acquitted by the 
direction of the judge. The County Court action was for goods sold by 
the testator, and was heard by the judge without a jury, and the evidence 
in question was given by the plaintiff during her cross-examination. 
It was objected that the evidence given by the defendant was not material 
on the question whether the testator in his lifetime sold the goods for 
which the action was brought ; and as the trial in the County Court was 
before a judge, and not before a jury, it did not weigh as to the result of 
that trial whether she had been tried or not ; and since giving a true 
answer that she had been acquitted by the direction of the judge would 
have equally cleared her character, it could not have been material that 
she denied having been taken into custody and tried on that charge. 
Campbell, C.J., said : ‘ I think that there is evidence of materiality,' 
and left that question to the jury, directing them to consider whether 
her evidence on the two points in question might not influence the mind 
of the County Court judge in believing or disbelieving the other state­
ments she made in giving her evidence (w).

In R. v. Courtney («), where on an indictment for perjury before a 
coroner a question was raised as to the materiality of the matter sworn, 
and that question was left to the jury, who convicted ; it was held, in 
Ireland, that the matter was material : and all the judges except one (tv), 
after fully considering the preceding case, expressed a very strong opinion 
that it was for the judge to determine whether the matter was material

In R. v. Goddard (x), the indictment alleged that on the hearing of 
an application for an order in bastardy, it became material to inquire 
whether the prisoner had ever kissed the prosecutrix or had familiarity 
with her. The prisoner, being examined in answer to the evidence given 
by the prosecutrix, swore that he never had any connection or familiarity 
with her, and never kissed her. It was objected that the evidence was 
not material, as it was far too wide in the form in which it was given. 
Wightman, J., consulted Erie, C.J., and declined to stop the case, and 
after pointing out the necessity for two witnesses to prove the falsehood 
of the prisoner’s evidence, told the jury : * Then the question arises whether 
the parts of his evidence which arc assigned as perjury were material to 
the investigation. It seems to me that they were so, but that is for you. 
Were they material and wilfully false ? ’ These decisions appear to be

(h) In every previous ease materiality 
has been treated as a question of law. and 
it is submitted that it is clearly so ; other­
wise all the cases in which it has been held 
that an averment of materiality is unneces­
sary where the materiality appears on the 
face of the indictment, arc erroneous.

(t) 7 Cox, 111 ; f> Ir. C. L. Hep. 434.
(ip) Ball, J., doubted. It is to be ob­

served that in this case all the judges held

the evidence to be material ; they did, 
therefore, treat the question as a matter of 
law. If they had held it to be a question 
for the jury, the question would have been 
whether the evidence warranted the ver­
dict. See this ease more fully stated, ante, 
P 471.

(x) [1861] 2 F. A F. 361. No aut honties 
were cited.



476 Of Offences against the Administration of Justice. [BOOK vil

in conflict with R. v. Gibbon (y). Channell, It., on that case said he never 
could understand It. t\ Lavey, * unless on the ground that there was a 
question whether the defendant in the County Court action meant to 
plead or admit the claim. That point having been ascertained, the 
question of materiality was no longer for the jury/

Deliberation. The false evidence must be given wilfully, i.e., with 
some degree of deliberation. It cannot be regarded as wilful or corrupt 
perjury if given through surprise or inattention or mistake (2). And 
upon a trial for perjury it is necessary to shew that the prisoner’s 
attention has been sufficiently drawn to the exact question put to him (a), 
and that the matter deposed to was then known to be false, or not known 
to be true.

It does not matter whether the fact deposed to is in itself true or false ; 
even if the thing sworn may happen to be true, yet, if it were not known to 
be so by him who swears to it, his offence is as great as if it had been false, 
inasmuch as he wilfully swears that he knows a thing to be true which 
at the same time he knows nothing of, and impudently endeavours to 
induce those before whom he swears to proceed upon the credit of a 
deposition which any stranger might make as well as he (b).

Nor does it matter whether the falsity relates to something which 
the witness swore he saw or heard or did, or to what he swore he thought, 
or knew or remembered, or believed. It is certainly true that a man 
may be indicted for swearing that he believes a fact to be true which he 
must know to be false (c). In R. v. Schlesinger (d), an indictment for 
perjury alleged that the defendant swore that he thought that certain 
words written in red ink were not his writing ; whereas the defendant, 
when he so deposed, thought that the said words were his writing ; and 
it was held that the assignment was sufficient. If a witness swears that 
he thought a certain fact took place, it may be difficult indeed to shew 
that he committed wilful perjury. But it is certainly possible, and the 
averment is as properly a subject of perjury as any other.

In R. v. Stolady (e), the prisoner was indicted for perjury on the hearing 
of an information against B. for trespassing in pursuit of game. The 
occupier of the land and two of his men swore that they saw B. on the 
land on a particular Sunday morning. The prisoner was called by B. as 
a witness, and swore that B. lodged with him, and that he never was 
absent from his lodgings on any Sunday morning during the whole 
time that they lodged together, which included the Sunday on which

(y) L. & C. 109, ante, p. 473.
(:) 1 Hawk. e. 09, s. 2.
(a) .N-e K. r. Maw bey, « T. R. «10.
(b) 1 Hawk. c. 09, h. 0. It. r. Edwards, 

for. Adams, B., Shrewsbury Lent Ass. 1704; 
and subsequently considered by the judges, 
MS. And sec It. r. Mawbcy, 0 T. It. 619. 
Lawrence, J. 2 Rolle A hr. ‘ Indictment ' 
(E.) pi. 5, p. 77. Allen v. West ley, H et ley, 
97. Gurney’s ease, 3 Co. Inst. 100. .See 
It. v. Newton, 1 C. &. K. 409, for a count 
framed to meet such a ease.

(r) It. r. I’edley, 1 Leach, 32.r>, Lord 
Mansfield. All the judg- a are said to havu

expressed a like opinion in Anon. [1780], 
I Hawk. e. 09, s. 7, note («); and De Grey, 
C.J., so ruled in It. v. Miller, 3 Wils. K.B. 
427 ; 2 W. HI. 881. The opinion expressed 
by Coke that perjury cannot be assigned 
on an oath as to opinion, recollection or 
belief (3 Inst. 100) must, therefore, be re­
garded as erroneous. Hut perjury could 
hardly be assigned on an opinion on such a 
matter as the construction of a deed. See 
R. r. Crespignv. 1 Esp. 280, Kenyon, C.J.

(rf) 10 Q.B.070. 17 L. J. M. C. 29.
(< ' I I A i 611
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the alleged offence was committed. Pollock, C.B., was of opinion that 
the attention of the prisoner ought to have been called to the particular 
day on which the transaction took place as to which he was asked to 
speak ; and that a general allegation, such as had been made in this case, 
including all Sundays between two fixed dates, was not sufficiently 
precise upon which to found an indictment for perjury, and directed an 
acquittal (/).

In it. v. London (//), the indictment charged that prisoner (on the trial 
of a plaint in the County Court for the price of coals obtained on credit at 
different times, in which it was a material question whether or not the 
prisoner had received any coals on credit from P., either on account 
of himself or A.), swore ‘ that he had never received any coals on credit 
from L\, either on account of himself or A.’ Held, that the allegation in 
the indictment was not too general, although no specific instance was 
averred in which the prisoner had received coals on credit from P. At 
the trial the prisoner was asked three or four times by the advocate 
and judge whether he did at any time, either on his own account or 
that of A., have any coals on credit from P., to which the prisoner always 
answered, ‘ 1 did not.’ It was held, that the prisoner’s attention was 
sufficiently called to the subject so as to found a charge of perjury upon 
the answer, although no distinct transactions on credit were suggested 
to him during his examination (//).

Corrupt Motive. -Perjury is always charged as having been committed 
‘ corruptly,’ as well as ‘ wilfully.’ The word * corruptly,’ even if it be 
not essential at common law (/</<), is inserted in indictments to justify 
the statutory punishments provided for wilful and corrupt perjury (/).

The corrupt motive may be inferred by the jury from the circumstances
(/) * This case is very unsatisfactorily re- 

ported ; no date is given, or anything more 
than is above stated. As the proof of the 
offence was on ‘‘ a particular Sunday morn­
ing,” the prisoner, if present, must have had 
his attention drawn to that particular date ; 
and, if absent, still the date would have 
been known to B. from the summons, and, 
as he called the prisoner as his witness, he 
no doubt had communicated the day to 
him, so that the ground of the decision 
really did not exist. But supposing the 
decision to bo as reported, it is very confi­
dently submitted that it is erroneous. 
Suppose a man called to prove an alibi 
swears that he and the prisoner were in 
Paris during all the month in which the 
offence was committed, can it be the law 
that he is not guilty of perjury because ho 
is not asked as to the particular day ? If 
a man swears that he was not absent from 
church on any Sunday in January, is not 
that as precise a swearing as to each 
and every Sunday as if he were asked 
as to each in succession ? An information, 
which charges the defendant with killing 
ten deer between July 1 and Sept. 10, 
without shewing the particular days on 
which they were killed, is good. R. v. 
Chandler, 1 Ld. Raym. 581. And where,

on a similar information, the evidence was 
that the defendant did, within such a time 
and such a time, steal a deer, so that the 
time was left as uncertain in the evidence 
as in the information, it was held sufficient. 
It. v. Simpson, in Mod. 248. V. 8. Q.

(g) 12 Cox, 50 (C. C. R.).
(Â) Bov ill, C.J., said : ‘ We are all of 

opinion that this conviction was good. 
The first question is upon the form of the 
indictment, that is sufficient in our opinion. 
The second point is whether the attention 
of the prisoner was sufficiently called to the 
transaction he was being questioned about, 
and we are all of opinion it was amply 
called to it, even if the second point had 
been reserved for us.’ Willee, J., said : 
* Wo do not intend to overrule what Pol­
lock, C.B., said, ” that the attention of a 
witness ought to be called to the point upon 
which his answer is supposed to bo erro­
neous, before a charge for perjury can be 
founded upon it.” Mr. Greaves in the 
4th edition of Russell on Crimes, makes 
some observations on R. r. Stolady, which 
are in accordance with the judgment of the 
Lord Chief Justice.’

(lilt) It is used in32 Hen. Y’lII. c. if, s. 3; 
5 Kliz. e. if, s. 2, post, p. 525.

(i) See poet, p. 479.
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of the case (j), and in order to shew that the accused swore wilfully and 
corruptly what was not true, evidence may be given of expressions of 
malice used by the defendant towards the person against whom he gave 
the false evidence (À).

Where an indictment for perjury alleged that the prisoner ‘feloni­
ously ’ swore to the matter on which the perjury was assigned instead 
of ‘ falsely,’ it was held that the indictment was bad in substance, and 
that the words ‘ corruptly, knowingly, wilfully, and maliciously,’ did 
not supply the defect : a man might swear ‘ corruptly ’ under some 
corrupt influence and yet swear the truth ; so with respect to the word 
‘ knowingly ’ ; and he might swear ‘ wilfully and maliciously ’ to gratify 
some malicious feeling, but yet it might not be ‘ falsely.’ Nor did the 
conclusion that the prisoner ‘ in manner and form aforesaid did commit 
wilful and corrupt perjury ’ cure the defect ; for the meaning of that 
was, that the prisoner committed the offence in the manner stated, 
and, that statement being defective, the indictment was bad (/).

Trial.
Perjury is now tried only on indictment or criminal information, 

except in those cases in which a child of tender years allowed to give 
unsworn evidence may be summarily convicted (vide ante, p. 457).

In one old case, where a person made an affidavit in the Court of Common 
Pleas, and afterwards, being summoned to appear in Court, came there, 
and confessed it to be false, the Court recorded his confession, and ordered 
that he should be taken into custody, and put in the pillory, in answer 
to the objections of the defendant’s counsel to this proceeding, it was 
argued that it was fully justified under 5 Eliz. c. 9, and that even if the 
Court could not punish the defendant by virtue of that statute, he might 
be punished at common law, on the ground that any Court might punish 
such a criminal for an offence committed in facie curiae (m). This ruling 
appears to treat perjury or prevarication as a form of contempt of Court (n).

Courts of Quarter Sessions had no jurisdiction to try common law per­
jury (o). They were given jurisdiction by 5 Eliz. c. 9 (post, p. 525). Hut by 
the Quarter Sessions Act, 1842(5 & 6 Viet. c. 38), s. 1, Courts of Quarter 
Sessions have no jurisdiction to try ‘ any person or persons for . . . 
perjury or subornation of perjury ’ ; or ‘ making or suborning any other 
person to make a false oath, affirmation, or declaration punishable as 
perjury, or as a misdemeanor ’ (p).

0) R. v. Knill, 6 B. & Aid. 929n.
(k) R. v. Munton, 3 C. & 1*. 408, Tenter- 

den, C.J. In this case tho evidence seem* 
to have been admitted without objection. 
See also I Hawk. c. (iO, b. 2. R. r. Mi lling, 
fi Mod. 340. R. t'. Muscot, 10 Mod. 102.

(/) R. v. Oxley, 3 O. & K. 317, Croeswcll, 
J., after consulting Aldcrson, B.

(m) R. v. Thorogood, 8 Mod. 179. Bush- 
ell’s case, Vaughan, 162, was cited.

(n) See Oswald on Contempts (2nd oil.). 
Chang HangKiu v, Plggott 11909], A. C. 318.

(o) R. i’. Bainton, 2 Str. 1088. R. r. 
Wcstinesa, id. ibid. 1 Chit. Or. L. 301. In 
R. v. Haynes, Ry. & M. 208, (laseloe, J.,

refused to try an indictment for jierjury 
found at quarter sessions, and removed by 
certiorari into tho King’s Bench for trial at 
niai print, on the ground that the indict­
ment was void, having been found before a 
Court which had no jurisdiction over per­
jury at common law. See also R. t>. Rigby, 
8 O. & 1‘. 770.

(p) It is to he observed that tho word ‘try* 
is used, and under this Act it would seem 
possible for the grand jury at quarter ses­
sions to find an indictment for perjury but 
for the provisions of the Vexatious Indict­
ments Act, which in effect ensure commit­
tal of charges of perjury to a court of assize
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It is the practice of the Central Criminal Court not to trv an indictment 
for perjury arising out of a civil suit while that suit is in any wav un­
determined, except in cases in which the Court, where the suit is pending, 
postpones the decision of it in order that the criminal charge might first 
be disposed of (7).

Where two justices refused to hold a preliminary inquiry into a charge 
of perjury alleged to have been committed in a suit in the Ecclesiastical 
Court, on the ground that that suit was still pending, a mandamus to 
compel them to hear the charge was refused, and it seems to have been 
considered that the course the justices had taken was the most likely to 
answer the ends of justice (r).

Punishment.

The punishment of wilful perjury by a witness is at common law (s) 
fine and (or) imprisonment without hard labour. The amount of the 
fine and the term of imprisonment are in the discretion of the Court (<). 
By the Hard Labour Act, 1822 (3 Geo. IV. c. 114) (u), the imprisonment 
may be with hard labour. The Court may also adjudge the defendant 
to give surety to keep the peace and be of good behaviour for a reasonable 
time, to be computed from and after the expiration of the term of his im­
prisonment, himself in a sum named in such judgment, with two sufficient 
sureties, each in a sum therein also mentioned, and may adjudge the 
defendant to be further imprisoned until such security be given ; and 
such sentence does not amount to perpetual imprisonment, as in default 
of sureties being given the defendant would be entitled to be discharged 
at the expiration of the term during which the sureties were required (v).

By the Perjury Act, 1728 (2 Geo. II. e. 25), s. 2, in order the more 
effectually to deter persons from committing wilful and corrupt perjury, 
or subornation of perjury, it is enacted, ' that besides the punishment 
already to be inflicted by law for so great crimes, it shall and may be 
lawful for the Court or judge, before whom any person shall be con­
victed of wilful and corrupt perjury, or subornation of perjury, according 
to the laws now in being, to order such person to be sent to some house 
of correction within the same county for a time not exceeding seven 
years (w), there to be kept to hard labour (x) during all the said time, 
or otherwise to be transported to some of His Majesty’s plantations

(</) See R. v. Ashburn and R. v. Simmons, 
8 C. & 1*. 50.

(r) R. v. Ingham, 14 Q.B. 306.
{#) As to the punishment under the 

Statute of Elizabeth, see post, p. 526. As 
to former punishments, see 4 111. Com. 138.

(() 4 Rl. Com. 138. R. v. Nueys and 
(ialey, 1 W. HI. 416. R. v. lookup, 3 
Burr. 1001. In this last ease the form of 
the sentence was that the defendant 
* should be set in and upon the pillory at 
Charing Cross, for an hour between the 
hours of twelve and two ; and that he 
should afterwards be transported to some 
of His Majesty’s colonies or plantations in 
America, for the space of seven years (2 
Oeo. II. c. 25, s. 2, infra)’, and be now

remanded to the custody of the marshal, 
to be kept by him in safe custody, in exe­
cution of the judgment aforesaid, and until 
he shall be transported as aforesaid.’ The 
pillory is abolished, vide ante, p. 25(1.

(u) Ante, p. 212.
(r) R. v. Dunn, 12 Q.B. 1026, decided on 

the authority of R. v. Hart, 30 St. Tr. 1131, 
1194, 1344, where the judges, in answer to 
a question from the House of Lords, de­
livered their unanimous opinion that in all 
cases of misdemeanor the Court might give 
sentence in that form.

(tv) It is submitted that this term is re­
duced to two years by 54 & 55 V’ict. c. 69, 
s. 1, ante, p. 212.

(x) See 3 Geo. IV. c. 114, ante, p. 212.
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beyond the seas, for a term not exceeding seven years (y), as the Court 
shall think most proper ; and thereupon judgment shall be given, that 
the person convicted shall be committed or transported accordingly, 
over and beside such punishment as shall be adjudged to be inflicted on 
such person, agreeable to the laws now in being (z) ; and if transportation 
be directed, the same shall be executed in such manner as is or shall be 
provided by law for the transportation of felons.’ The section goes on 
to provide that ‘ if any person so committed or transported shall vol­
untarily escape or break prison, or return from transportation before 
the expiration of the time for which he shall be ordered to be transported 
as aforesaid, such person, being thereof lawfully convicted, shall suffer 
death as a felon (a), without benefit of clergy, and shall be tried for such 
felony in the county where he so escaped, or where he shall be appre­
hended.’

The old law (/>) disqualifying a person convicted of perjury from 
giving evidence was abrogated by the Evidence Act, 1843 (G & 7 Viet, 
c. 85, s. 1). 2 Geo. 11. c. 25, s. 2, applies to false oaths punishable as perjury 
taken in a manner authorised by subsequent statutes (c), and under it 
successive sentences of seven years penal servitude may be imposed on 
conviction on two or more counts charging perjury by the defendant 
on different occasions, although in each case with the same object (d).

The first count of an indictment assigned perjury on an affidavit of 
the defendant, which alleged that the defendant did not retain or employ 
W. U. to act as attorney for him and .1.1., or for either of them, in and 
about the business mentioned in the said W. U.’s bill of costs ; and that 
he, the defendant, never retained or employed the said W. U. to act as 
attorney or agent for him in any cause or manner whatever. The second 
count assigned perjury on the statement in the affidavit as follows :
‘ that he the said defendant did not retain or employ (meaning that he 
the defendant did not alone, or jointly with the said J. I., retain or employ) 
\V. U. to act as attorney for him and J. I.’ The third count was the same 
as the first, and the fourth as the second. The plea was, not guilty of 
the premises in the indictment specified. The venire was ‘ to recognise 
whether the defendant be guilty of the perjury and misdemeanor afore­
said, or not guilty.’ The verdict was that the defendant ‘ is guilty of 
the perjury and misdemeanor aforesaid,’ and the judgment that the 
defendant ‘ be imprisoned and kept to hard labour for ten calendar 
months.' It was urged that the venire, the verdict and judgment, were 
uncertain for not shewing to which of the counts they referred : that 
they were in the singular number, speaking of ‘ the perjury and

(y) Now penal servitude from three to 
•even years (54 & 55 Viet. e. tit), s. 1, ante, 
p. 211). As to the proper form of a judg­
ment of transportation while it was in 
force, see R. r. Kenworthy, 1 B. & C. 711, 
R. r. Lookup, 3 Burr. 1901.

(z) It is not imperative upon the Court 
to award any punishment previous to. or 
additional to, that of penal servitude. 
Castro v. R., (5 A.C. 229.

(n) This death penalty has not been ex­
pressly repealed. But so far as concerns

transportation, the clause seems to be 
superseded by 5 (leo. IV. e. 84, s. 22, and 
the death penalty under that section was 
repealed in 1834 (5 & 0 Will. IV. c. 07), in 
terms which seem wide enough to cover the 
above clause.

(6) Gilb. Ev. 120. Bull. (N. P.)29l. 4 
Bl. Com. 138. 2 Hawk. c. 40. s. 101. And 
see 5 Eliz. c. 9, s. 2, jmst, p. 520.

i: ( Mtin. !.. R. Q.B, ISO,
(if) Castro v. It., 0 A.C. 229.
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misdemeanor aforesaid,’ and that this could only mean one perjury and 
misdemeanor ; and that as four were alleged in the indictment, it was 
uncertain which of them the jury was summoned to try, and of which of 
them the defendant was found guilty ; but the Courts of Queen’s Bench 
and Exchequer Chamber held that ‘ misdemeanor ’ was nomen collectivum, 
and meant ‘ the misconduct aforesaid,’ and that consequently the venire 
applied to all the counts of the indictment, and the defendant had been 
found guilty by the verdict on all the counts (e).

Where on an indictment for perjury containing several counts the 
judgment was ‘ that the prisoner for the offence charged upon him in and 
by each and every count be imprisoned for the space of eight calendar 
months now next ensuing ’; it was held by the Court of Exchequer Chamber 
that the judgment was good, on the ground that it meant that the prisoner 
was to be imprisoned for the same period of eight months for each offence ( / ).

Ordering Prosecution.—By the Criminal Procedure Act, 1851 (14 & 15 
Viet. c. 100), s. 19, ‘ it shall and may be lawful for the judges or judge of 
any of the superior courts of common law or equity, or for any of His 
Majesty’s justices or commissioners of assize, nisi prius, oyer and terminer, 
or gaol delivery, or for any justices of the peace, recorder, or deputy 
recorder, chairman, or other judge holding any general or quarter sessions 
of the peace, or for anv commissioner of bankruptcy or insolvency, or 
for any judge or deputy judge of any county court, or any court of record, 
or for any justices of the peace in special or petty sessions, or for any 
sheriff or his lawful deputy before whom any writ of inquiry or writ of 
trial from any of the superior courts shall be executed, in case it shall 
appear to him or them that any person has been guilty of wilful and 
corrupt perjury in any evidence given, or in any affidavit, deposition, 
examination, answer, or other proceeding made or taken before him or 
them, to direct such person to be prosecuted for such perjury, in case 
there shall appear to him or them a reasonable cause for such prosecution, 
and to commit (</) such person so directed to be prosecuted until the 
next session of oyer and terminer or gaol delivery for the county or 
other district within which such perjury was committed, unless such 
person shall enter into a recognisance, with one or more sufficient surety 
or sureties, conditioned for the appearance of such person at such next 
session of oyer and terminer or gaol delivery, and that he will then 
surrender and take his trial, and not depart the court without leave, and to 
require any person he or they may think fit to enter into a recognisance, 
conditioned to prosecute or give evidence against such person so directed 
to be prosecuted as aforesaid, and to give to the party so bound to prose­
cute a certificate of the same being directed, which certificate shall be 
given without any fee or charge, and shall be deemed sufficient proof of 
such prosecution having been directed as aforesaid ; and upon the produc­
tion thereof the costs of such prosecution shall and are hereby required 
to be allowed by the court before which any person shall be prosecuted 
or tried in pursuance of such direction as aforesaid, unless such last-

(f) Ryalls t>. R., 11 Q.B. 781, approving 
R. v. Powell, 2 B. & Ad. 75.

(/) King r. R., 14 Q.B. 31.
(?) The power of direct committal under 

VOL. I.

this section is not used, and its exercise is 
obviously inconvenient. See 44 Sol. Jo. 
525 ; 64 J. P. 370. The section extends to 
Ireland: and see 14 & 15 Viet.c.57,8.157 (I).

2 i
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mentioned court shall specially otherwise direct ; and when allowed 
by any such court in Ireland such sum as shall be so allowed shall be 
ordered by the said court to be paid to the prosecutor by the treasurer of 
the county in which such offence shall be alleged to have been committed, 
and the same shall be presented for, raised, and levied in the same manner 
as the expenses of prosecutions for felonies are now presented for, raised, 
and levied in Ireland : provided always, that no such direction or certifi­
cate shall be given in evidence upon any trial to be had against any 
person upon a prosecution so directed as aforesaid ’ (//).

Form of Indictment. -Besides the general rules of the common and 
statute law as to criminal pleading, indictments for perjury and cognate 
offences are subject to the following enactments :—

14 & 15 Viet. c. 100, s. 20. ‘ In every indictment for perjury, or for 
unlawfully, wilfully, falsely, fraudulently, deceitfully, maliciously, or 
corruptly taking, making, signing, or subscribing any oath, affirmation, 
declaration, affidavit, deposition, bill, answer, notice, certificate, or other 
writing, it shall be sufficient to set forth the substance of the offence 
charged upon the defendant, and by what Court or before whom the 
oath, affirmation, declaration, affidavit, deposition, bill, answer, notice, 
certificate, or other writing, was taken, made, signed, or subscribed, 
without setting forth the bill, answer, information, indictment, declara­
tion, or any part of any proceeding, either in law or in equity, and 
without setting forth the commission or authority of the Court or person 
before whom such offence was committed’(t).

Sect. 21. ‘In every indictment for subornation of perjury, or for 
corrupt bargaining or contracting with any person to commit wilful 
and corrupt perjury, or for inciting, causing, or procuring any person 
unlawfully, wilfully, falsely, fraudulently, deceitfully, maliciously, or 
corruptly to take, make, sign, or subscribe any oath, affirmation, declara­
tion, affidavit, deposition, bill, answer, notice, certificate, or other writing, 
it shall be sufficient, wherever such perjury or other offence aforesaid 
shall have been actually committed, to allege the offence of the person 
who actually committed such perjury or other offence in the manner 
hereinbefore mentioned, and then to allege that the defendant unlawfully, 
wilfully, and corruptly did cause and procure the said person the said 
offence, in manner and form aforesaid, to do and commit ; and wherever 
such perjury or other offence aforesaid shall not have been actually 
committed, it shall be sufficient to set forth the substance of the offence 
charged upon the defendant, without setting forth or averring any of 
the matters or things hereinbefore rendered unnecessary to be set forth or 
averred in the case of wilful and corrupt perjury.’

Sect. 22. ‘ A certificate containing the substance and effect only 
(omitting the formal part) of the indictment and trial for any felony or

(h) As to costs in England, see 8 Edw. 
VII. c. 15, pout, Bk. xii. c. v. Subject to this 
enactment perjury and subornation are 
within the Vexatious Indictments Act, 
/mt, Bk. xii. c. i.

(») This section is almost identical in 
terms with 23 Geo. II. c. 11, a. 1, except 
that it omits the words * averring such

Court or persons to have a competent 
authority to administer the name.’ 23 
Geo. II. c. 11 was repealed in 1807 (S. L. R.). 
R. t\ Dunning, L. R. 1 C. C. R. 290, 292 ; 
40 L. J. M. C. 58, Channell, B. As to the 
inadequate use made of that enactment, 
seo R. v. Dowlin, 5 T It. 311.
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misdemeanor, purporting to he signed by the clerk of the Court or other 
officer having the custody of the records of the Court where such indict­
ment was tried, or by the deputy of such clerk or other officer (for which 
certificate a fee of six shillings and eightpence and no more shall be 
demanded or taken), shall upon the trial of any indictment for perjury 
or subornation of perjury be sufficient evidence of the trial of such indict­
ment for felony or misdemeanor, without proof of the signature or official 
character of the person appearing to have signed the same ’ (j).

Several persons cannot be joined in one indictment for perjury, the 
crime being in its nature several (k).

Venue. In an indictment for perjury the marginal venue is 
sufficient (t) and it is enough to shew the offence committed any­
where within the county, without naming the parish or place where 
the false oath was taken. Where perjury had been committed in 
the booth-hall within the limits of the city of Gloucester, which is a 
county of itself, on the trial of a cause before a jury of the county 
at large, it was held that the indictment might be found and tried 
by juries of the county at large (m). And where perjury had been 
committed on the trial of an indictment at the Worcester quarter 
sessions, which were held in the Guildhall at Worcester, which is 
situate in the county of the city of Worcester, it was held that 
the indictment, which was found by the grand jury of the county 
of the city of Worcester, was good, as it was preferred in the 
county where the oath was actually taken (n). Where perjury was 
assigned on an affidavit of an attorney of the Court made in answer to 
a summary application against him, it was objected that it was not 
stated where the Court was held when the original application was made, 
or when the rule was made, calling upon the defendant to answer the 
charge. But the venue was held to have been sufficiently stated, it being 
expressly averred that the defendant ‘ then and there before the said 
Court was duly sworn ’ (o). In the case of an affidavit sworn in the country 
the party at common law could not be indicted where the affidavit is 
used, hut only where the offence was completed by making the false 
oath (/>). But in the case of affidavits sworn under the Commissioners of 
Oaths Act, 1889, the deponent maybe indicted in any county or place in 
the United Kingdom in which he was apprehended or is in custody (7).

(j) The complete record would be equally 
good evidence; but production of the in­
dictment alone has been held insufficient. 
H. r. Colee, 10 Cox, 165, Stephen, J.

(k) It. v. Philips. 2 Sir. 921. -In It. r. 
C.oodfellow, C. & M. 569. one defendant 
was indicted for perjury, and the other for 
suborninghim to commit the perjury, and no 
objection was taken to both being included 
in the same indictment ; and it would seem 
none could have been successfully taken on 
that ground, as it is like the case of principal 
and accessory before the fact, included in 
the same indictment.' C. S. (1. Vidt imisI, 
p. 527.

(/) 14 & 15 Viet. c. 100, s. 23. See It. r. 
Benk 1 Leach, son. it. ». Woodward,

1 Mood. 323. Allegations of place should 
be made when they are material. It. r. 
Aylett, 1 T. It. 64, 69, Lord Mansfield.

(m) It. r. Gough, 2 Dougl. 791. In this 
case a charter had made (iloueester a 
county of itself, reserving only the trial of 
matters arising in the county at large within 
Gloucester as before. The judges inti­
mated their opinions that the indictment 
might be in either county, but they were 
clear it might be in the county at large.

(w) It. v. Jones. «I C. & P. 1.17, Tindal. 
C.J. See the Counties of Cities Acts, milr,
I-. 18.

(o) It. r. Crossley, 7 T. R. 315.
(p) Same case. Kenyon, C.J.
(o) 52 & 53 Viet. c. 10, s. 9.

2 i 2
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Time. -The indictment need not state the time at which the offence 
was committed unless the time is of the essence of the offence (r), and 
if averred where it is not material, it may be rejected («). Where an indict­
ment for perjury, charged to have been committed in the defendant’s 
answer to a bill of discovery filed in the Court of Exchequer, alleged that 
the bill was filed on a day specified, it was held that the day was not 
material, as it was not alleged as part of the record (t). Where perjury 
was assigned on an answer to a bill alleged to have been filed in a par­
ticular term, and a copy produced was of a bill amended in a subsequent 
term, by order of the Court, it was held that the amended bill was 
part of the original bill (u). On an indictment for perjury committed 
on the trial of a cause at nisi prius which contained no express reference 
to the record, it was held immaterial that the nisi prius record stated 
the trial to have been on a day different from that stated in the 
indictment (v).

Description of Court. It is necessary to aver by what Court or 
before whom the oath was taken, but unnecessary to set forth the 
commission or authority of the Court or person («.’). The description of 
the Court should, of course, be accurate, especially if it is a Court of 
limited jurisdiction ; but may be amended if there is a variance between 
the statement and the evidence as to something not material to the 
merits of the case (æ). The enactments mentioned above have lessened, 
if not destroyed, the authority of the cases in which certain variances 
have been held fatal, e.g., where the indictment charged perjury before 
justices assigned to take the assizes (y), and the evidence shewed that the 
judge was sitting under the Commission of Oyer and Terminer, and 
Gaol Delivery (:), or where the indictment charged perjury at the assizes 
and general sessions of Oyer and Terminer, and the evidence proved 
the oath to have been taken on the Crown side, and not on the civil 
side (a).

(r) 14 & 15 Viet. c. KM», h. 24. In H. r. 
Aylett, T. R. «>4, «it», Lord Mansfield said : 
‘ There must be an allegation of time and 
place, which are sometimes material and 
necessary, sometimes not.’

(*) R. r. Aylett, I T. R. 70. 71.
(() R. r. H neks, I Stark. (N.F.) 521. Ellen - 

borough, And see Rastall v. St raton,
I H. HI. 49. Woodford t\ Ashley, 2 Camp. 
193, and 1 Stark. Cr. PI. 122.

(w) R. r. Waller (1719), 3 Stark. EvkL

(r) R. v. Coppard, M. A M. 118. 3 C. & 
P. 59, Tenterden, C.J., on the authority of 
Purcell v. Macnamara, 9 East, 157. It is 
no longer necessary, and is not now the 
practice, to use the words ‘as appears by the 
record.' 14 & 15 Viet. e. 104». s. 24.

(mi) 14 & 15 Viet. c. KM), s. 20, ante, p. 482. 
(J-) 14 & 15 Viet. c. KM», s. I. In R. r. 

Child [1851), 5 Cox, 197, the indictment 
alleged perjury at [the assizes and] general 
sessions of the delivery of the gaol. Tal- 
fourd, .1., ordered the words in brackets to 
be struck out to make the indictment corre­
spond with the record of the former trial.

In R. v. Western, L. R. 1 C. C. R. 122, the 
Court held that the indictment could be 
amended by substituting the description of 
the court of justices for a borough instead 
of justices for a county. The justices were 
named in the indictment.

(y) As to present definit ion of * assizes,’ 
vide ante, p. 3.

(z) R. v. Lincoln, R. & R. 421, MS. 
Bayley, J.

(a) See the precedents, 2 Chit. Cr. L. 
3(ttt, 3(57 («), of indictments for perjury on 
the trial of causes at the assizes, which are 
in the form of this indictment ; though, 
according to3 HI. Com. (50, the commission of 
assize is to take the verdict of a peculiar 
species of jury, called an assize. Black- 
stone also speaks of a commission of assize 
being issued each circuit ; but no such 
commission is now issued, and the cases 
tried on the civil side are tried under the 
commission of assize. And this is accord­
ing to what Lord Holt said (Bullock v. Par­
sons, 2 Salk. 454): ‘The authority of the 
judge of nisi jirius is not by the distringas, 
but by the commission of assize ; for it is
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An indictment for perjury may state the trial to have taken place 
before the judge, who in fact tried the case, or before the judges before 
whom it is considered in point of law to have taken place (6).

An indictment alleged that an issue was tried before the sheriff of the 
county of Durham, by virtue of a writ to him directed, and that upon 
the trial of that issue the prisoner was duly sworn before the said sheriff. 
By the writ of trial, return, and the record, the issue did appear to 
have been tried before the sheriff ; but by the parol evidence it appeared 
that the issue was not tried before the sheriff or under-sheriff, and that 
neither of them was present, but that it was in fact tried before K., who 
was stated to be the deputy of the high-sheriff ; but no appointment of 
8. was put in, nor was his office more particularly described. Wightman, 
J., upon being informed that it was the invariable practice when writs of 
trial were directed to the sheriff, to make up the record as if the trial had 
been before him, though in fact it was before some deputy, allowed 
the trial to proceed, and the prisoner was convicted ; and, upon a 
case reserved, the majority of the judges held that the conviction 
was right (c).

Description of the Proceedings. It is not necessary to set forth 
in detail any part of the proceedings in which the false oath is said to have 
been taken (rf). It is enough to aver that there was a certain cause, «fcc., 
and that it came on to be tried in due form of law (e) ; and even before 
1851 it was sufficient to recite the substance and not the tenor of the 
record of the former proceeding (/).

An indictment for perjury, alleged to have been committed before a 
Court of Quarter «Sessions, averred in substance that a certain indictment

13 Edw. I. o. 30 which gives the trial by 
niai prius, and by that statute the trial by 
niai prius is given before justices of assize.’ 
It is clear, therefore, that where perjury is 
committed either on a civil or criminal trial 
at nisi prius on circuit the trial ought to be 
alleged to have taken place before the jus­
tices assigned to take the assizes. C. «S. G. 
In R. v. Fair bum (Stafford Summer As­
sizes, 1850, MSS. C. S. G.) the indictment 
charged perjury before justices assigned to 
take the assizes. The record proved that 
the former trial had taken place at the 
assizes and general sessions of oyer and ter­
miner. Greaves, Q.C., ruled that this was 
not a fatal variance, as the indictment for 
rape might have been removed by certiorari 
and tried on the civil side. But the record 
went on to say that the trial was in the 
Crown Court, which was held fatal, and not 
amendable under 9 Geo. IV. c. 15, now 
superseded and extended by 14 & 15 Viet, 
c. 100, s. 1. As to the proper mode of 
describing the tribunal on indictments for 
perjury in a county court or before a com­
mittee of Parliament, see Lavey t>. R., 2 
Den. 504 : 3 C. A K. 20. R. v Dunn. 
12 Q.B. 1020. As to describing a common- 
law county court, see Jones v. Jones, 5 M. 
A W. 523. R. «■. Fellows, IC.&K. 115.

(6) R. t'. Alford, 1 Leach, 150. The

indictment was for perjury at the assizes 
(civil side). Two judges were named in the 
commission and in the caption of the indict­
ment. The point was reserved and decided 
as stated in the text. Cf. R. v. CoppariJ, 
M. A M. 148, which turned on the now 
obsolete practice as to trials in sittings after 
term in London ; and R. v. Deman, 2 lxl. 
Ray m. 1221.

(c) R. v. Dunn, 2 Mood. 297, followed in 
R. r. Schlesinger, 10 Q.B. 070. In R. t>. 
Child, 6 Cox, 197, the indictment alleged a 
trial for felony before the judges named in 
a commission of oyer and terminer, Ac. It 
had, in fact, taken place before Greaves, 
Q.C., in the grand jury room. Mr. Greaves 
was a J.P. for the county in which the 
assizes were held. Talfourd, J., expressed 
a doubt whether his authority to try the 
case sufficiently appeared in the indictment.

(«/) 14 A IS Viet. o. 100,s. 2ii. ante, p. 482.
(.) R. r DowUn, 5 T. R.Ill, lift R v. 

Dunning, L R. 1 C. C. R. 290. 293.
(/) May's case, Huiler, J., 1799. He 

cited R. e. Beech, 1 Leach, 133 (a case of 
mis-spelling). .See R. v. Spencer, 1 C. A P. 
200 ; Ry. A M. 97. Doubts on words in a 
record are for the Court to settle. R. e. 
Hucks, 1 Stark. (N. P.) 521. Kllenborough, 
L.C.J.



486 Of Offences against the Administration of Justice, (book VII.

for misdemeanor (<j), &c., came on to be tried in due form of law, and was 
tried by a jury duly sworn, and the prisoner, as a witness on the trial, 
was duly sworn, and contained the other usual averments and conclusion. 
It did not state the nature of the misdemeanor, or aver that the Court 
of Quarter Sessions had authority to try the same or administer an oath 
on the trial. It was held, that the substance of the offence charged 
against the defendant was sufficiently stated under this enactment, and 
that the indictment was good on motion in arrest of judgment (//).

But enough should be stated to shew that the proceeding in or for 
which the oath was sworn was judicial, and the oath not a voluntary 
oath (t). Most of the older authorities (j) on this subject may be 
disregarded, as superseded by the provisions of the Criminal Procedure 
Act, 1851, and the power of amendment by that Act given.

Where an indictment for perjury alleged that a certain issue in a 
plea of debt came on to be tried, and that upon the trial of the said issue 
so joined between the parties, certain questions became material, &<•., 
but by the record it appeared that three issues had been joined on three 
pleas • it was objected that it was impossible to know to which of them 
the averment of materiality referred; but Erie, J., held that ‘issue’ 
was nomen collect mini, and overruled the objection (k).

In It. v. Pearson (/), it was held insufficient to aver that P. went before 
two justices and deposed to assault on him and the taking of a £5 note 
from him by M., without stating that there was any proceeding pending 
before the justices, or that the deposition was taken in support of a charge 
of crime, on the ground that the statement made was consistent with P. 
having merely made a voluntary affidavit, where there was no charge 
and no prosecution and no cause in hand (m). But in It. v. Bradley (n), 
Coleridge, J., said that considerable doubts had been raised in It. v. 
(Jardiner (o) whether It. v. Pearson was rightly decided.

Jurisdiction of the Court. -Before 1851 it was necessary expressly to 
allege, or clearly to indicate in the indictment, that the Court or person 
before whom the oath was taken had authority to administer the oath for 
the purpose of the proceeding in which it was taken. Under 11 & 15 Viet.

(</) It in expedient to specify the nature 
of the offence to which the first trial related. 
Where the indictment charged jierjury on 
the hearing of a charge of feloniously re­
ceiving stolen silk, and the evidence shewed 
that the charge was for having possession 
of silk suspected to have been purloined or 
embezzled (17 (leo. III. e. 50), PattCSOD, 
•I .. held that the indictment was not proved. 
It. v. (loodfellow, & M. fid».

(h) It. v. Dunning, L. It. I ('. ('. It. 2IMI. 
As to curing by proof defects in statement 
of the adjournment of a Court of Quarter 
Sessions, see H. t\ Bellamy, Ity. & Si. 171. 
Abbott. C.J.

(«) It. r. Bishop. (’. & M. 302. It. r. 
Pearson, 8 ('. & P. 110, Coleridge, J., infra.

(/) See It. r. Itoper, 0 M. & S. 327 ; I 
Stark. (N. P.) 518. It. r. Benson, 2 Camp. 
608. It. »*. Powell. By. & M. 101 : where 
the indictments erroneously stated the 
names of one or more of the parties to an

equity proceeding. It. r. Bailey, 7 C. & P. 
204 (misdescription of the parties in pro­
ceedings in an Keclesiast ical Court). Cf. It. 
v. Peace, 2 B. & Aid. 57».

(k) I!, r. Smith, I P. & P. »s.
(/) 8 ('. & P. II». Coleridge, ,1.
(m) By 5 & 0 Will. IV. c. 02. s. 13, ante, 

p. 325, justices are prohibited from taking 
affidavits under such circumstances.

(») 118441 Stafford Spring Assizes, MSS. 
C. S. (1.

(») 2 Mood. 95 ; 8 C. & P. 737. In that 
case an indictment was held good, which 
averred ‘ upon an information and exami­
nation, but did not state directly that 
a charge was pending. In It. r. Crawley. 
12 Cox, 103, an indictment for perjury on 
proceedings before justices in petty ses­
sions. for stealing suet, was held defective 
because it did not allege felonious taking. 
Ned quaere.
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c. 100, s. 20, this strictness is relaxed, and the competence of the Court 
is matter of proof (/>). It is not necessary to set out the commission or 
authority of the Court or person (q). But where the Court, &c., is of 
limited jurisdiction (/) enough should be stated to shew that its jurisdic­
tion attached (.?). In the case of an oath taken before justices of the peace, 
the indictment should specify the justices before whom it was sworn, 
and for what place and purpose they were acting (/).

On an indictment charging the commission of perjury on the hearing of 
an appeal, Indore commissioners of assessed taxes, that a notice of appeal 
had been given to the ‘ assessors,’ whereas, under the relevant statute 
(43 Geo. III. c. 99), the notice of appeal was to be to the surveyor or com­
missioners, and the commissioners were to dismiss the appeal unless 
such notice had been given (s. 25), it was held, that the indictment on the 
face of it shewed want of jurisdiction to hear the appeal (u). In cases of 
perjury on allidavits before commissioners of oaths, the circumstances 
under which the oath came to be administered should be stated (v).

In It. v. C'allanan (iv), an indictment for perjury in an affidavit alleged 
that the defendant did take his corporal oath before F. J. ('. (he the said 
F. J. C. then and there having sufficient and competent power and 
authority to administer the said oath to the defendant in that behalf), 
and that the defendant did before the said F. J. (’., as such commissioner 
as aforesaid, depose, &c. The indictment did not state the cause for or 
in respect of which the affidavit was made (tv). It was contended (in 
arrest of judgment) that the indictment was bad, as it did not describe 
the official station of the person before whom the defendant was sworn. 
It was, indeed, stated that he made affidavit of certain matters before 
F. J. C., as such commissioner as aforesaid ; but he had not been before 
mentioned as a commissioner, and therefore that averment could not 
cure the defect. Abbott, C.J. : ‘ Looking at the Act of Parliament, 
23 Geo. 11. c. 11 (x), we find that all that is required to be set out in 
indictments for perjury is the substance of the offence charged, and bv 
what Court or before whom the oath was taken, averring such Court or

(p) H. R Dunning, L R. I C. C. R. 290, 
295.

(q) 14 & 15 Viet. c. 100, h. 20, ante, p. 482.
(r) Where a judge has general jurisdic­

tion, he must be taken to have hail juris­
diction in the particular case, unless the 
contrary appears. RyalLs r. R. [1851], II 
Q.B. 178. The contrary rulings in R. ft 
Lewis, 12 Cox, 103, and R. ft Willis, 12 
Cox, 104, seem to be erroneous. In Ityalls 
ft R. the argument turned on the use of the 
word * month ’ in the indictment, in refer­
ring to proceedings under s. 37 of the Solici­
tors Act, 1843, in which the words 4 calen­
dar month ’ are used. At common law 
month is presumed to mean lunar month. 
Vide ante, p. 3.

(*) e.q., that justices were acting for a 
particular division of a county, when the 
act in question must be done in that divi­
sion in petty sessions. R. v. Rawlings, 
8 C. & 1‘. 439, Parke and Patteson, .1.1.

(t) R. ft (loodfellow, C. & M. 589, where

an allegation that <1. came before named 
justices, and exhibited to them an infor­
mation oath, was held not suflicicntly to 
shew that the oath was sworn before the 
named justices.

(u) Anon., 1 Cox, 50, Patteson, .1.
(r) R. v. Macdonald, 21 Cox, 70, Darling, 

J.
(id) « B. & C. 102 ; 9 1). & Ry. 97. In 

It. r. Macdonald, 21 Cox, 70, Darling, J., 
held that in the case of perjury assigned on 
an aflidavit before a commissioner of oaths, 
the circumstances under which the oath 
was administered should be set out. This 
ruling seems inconsistent with It. v. Calla- 
nan and It. v. Dunning, L. It. 1 C. C. It. 
290, ante, p. 480.

(x) Superseded by the provisions of 14 & 
15 Viet. c. 100, s. 20, ante, p. 482, anil 
repealed in 1807 (8. L. It.). As to the 
general authority to administer oaths, see
11 â 15 V|. t. e. N, ■ 16, auk p. I60l
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person to have competent authority to administer the same, without 
setting forth the commission or authority of the Court or person before 
whom the perjury was committed. It is, therefore, to be considered 
whether the present indictment has set forth all that is required by the 
statute. It sets forth the substance of the matter sworn, the person before 
whom the oath was taken, and avers that he had authority to administer 
it. The indictment does, therefore, contain all that is required by the 
words of the statute ; and taking into consideration the object of the 
Act, which was framed to remove the difficulties before felt by reason of 
the averments and matters which were usually set out in indictments 
for perjury, we ought not to require more than the words of the legislature 
have made necessary. When a case of this sort comes on for trial, the 
prosecutor must prove the situation of the person before whom the oath 
was taken, and the nature of his authority. I am, therefore, of opinion, 
that the indictment is sufficient if it contains the name of the person, if 
the defendant was sworn before a person, or of the Court, if he was 
sworn before a Court. There is not, then, any reason for granting this 
application ’ (?/).

In Overton v. R. (2), the indictment stated that at the time of the 
taking of the false oath by J. 0. thereinafter mentioned, R. L..F. I). P.,and 
H. S. G. were commissioners of assessed taxes in and for the district of 
the hundred of K., in the county of W., and thereupon heretofore, to wit, 
on, &<:., at, &c., in the district and county aforesaid (at a met 
and there held by the commissioners aforesaid for the purpose of hearing 
and determining appeals against the certificate of supplementary charges 
made by one J. L.,crown surveyor, in pursuance of the said Acts), a certain 
appeal of one W. H. of C., in the district and county aforesaid, in due 
form of law came on to be heard. The indictment then averred that 
the defendant on, &c., at, &c., appeared before the said commissioners 
as a witness for and on the behalf of the said W. II.. on the hearing of the 
said appeal, and was then and there sworn, &c., before the said R. L., 
F. I). P., and H. S. G., so being such commissioners as aforesaid, that the 
evidence which he the defendant should give upon the hearing of the

{y) This case having been much relied 
upon in Overton v. It., infra, and the record 
examined, I have thought it right to insert 
the following statement of the first count, 
which I took from the record. The indict­
ment stated that C. contriving and in­
tending to injure one T. S., and in order to 
obtain a rule of the Court of B. R., whereby 
it might he ordered by the said Court that 
the said T. S. should shew cause why a 
certain judgment signed on a warrant of 
attorney in a cause in the said Court of S. 
against ('., and the execution issued there­
on, should not be set aside, and the said 
warrant of attorney be delivered up to be 
cancelled, and why the proceeds of the said 
execution should not be restored to the said 
C. C., and why the said T. 8. should not pay 
the costs of that application, and that in 
the meantime the said proceeds should 
remain in the hands of the sheriff of the

county of Middlesex, came in his proper 
person, 4c., on, 4c., at, 4c., before F. J. 
('hell, gentleman, and the said defendant 
then and there, to wit, on. 4c., at, 4c., was 
duly sworn, F. .1. ('hell (he the said F. J. 
Chell then and there having sufficient and 
competent power and authority to admin­
ister the said oath to the said C. C. in that 
behalf), and the said C. C. being so sworn as 
aforesaid, falsely. 4c., did then and there 
before the said F. J. Chell, as such com­
missioner as aforesaid, depose, swear, and 
make affidavit in writing, amongst other 
things, in substance. 4c. The indictment 
then set out the affidavit : ‘ all which said 
several matters and things so deposed and 
sworn by the said C. C. as aforesaid were, 
and each of them was material for the 
obtaining and supporting the said rule.’
c. s. <;.

(z) 4 y.B. 811: 12 L J. M. C. (II.

78
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said appeal should be the truth and nothing but the truth (they the 
said commissioners then and there having authority to administer the said 
oath, &c.). The indictment then proceeded to aver the materiality, 
the giving the evidence, &c. The defendant having been convicted, 
a writ of error was brought, and one of the errors assigned was, that it 
did not appear that the said appeal was an appeal against such a certifi­
cate as in the said indictment mentioned, or that the same appeal was 
such an appeal as the said commissioners or any of them had power, 
authority, or jurisdiction to determine, and if they had no such power, 
&c., they had no jurisdiction to administer the said oath. The indict­
ment was held bad upon this ground, and the judgment reversed (a).

In R. v. Lavey (/>), it was said that in Overton v. R. the Court con­
sidered that there was no averment that the oath was administered in 
the course of a judicial proceeding.

In R. v. Lavey (b), the indictment alleged that ‘ a certain action of 
contract ’ was pending in a County Court, and that the defendant was 
duly sworn before the judge of the said Court, ‘ then and there having 
sufficient and competent authority to administer the said oath to her 
in that behalf.’ It was objected that there was no averment that the 
action was one over which the County Court had jurisdiction, and that 
no intendment could be made that an action pending in an inferior Court 
was one over which the Court had jurisdiction. Rut the Court of Ex­
chequer Chamber held that the alleged defect, in the averment of the 
substance of the charge was supplied by necessary implication by the 
averment of the competency of authority in the judge to administer 
the oath, which necessarily implied that he had jurisdiction over the 
action (/>).

This decision was followed in the Irish case of It. v. Lawlor (r), where 
an indictment for perjury at quarter sessions in Ireland alleged that a 
certain civil bill came on to be tried in due form of law before an assistant 
barrister, and alleged the oath to have been taken before the said assistant 
barrister, he having sufficient and competent authority to administer 
the said oath ; an objection that the indictment ought to have stated 
that the civil bill was for a cause of action within the jurisdiction of the 
Court was overruled.

In Walker v. R. (d), the indictment alleged that a petition for protec­
tion from process was, under and in pursuance of 5 & G Viet. c. 11G, 7 & 8 
Viet. c. 93, and 10 & 11 Viet. c. 102, tiled and presented in the County 
Court of Staffordshire at W. by the prisoner ; and that the prisoner 
afterwards duly received an order for protection from process, and that 
afterwards, whilst the proceedings upon and in respect of thesaid insolvency 
were pending in the said County Court, to wit, at the time of filing the 
said petition and schedule, the prisoner came before 11. K., at the Court 
at W., and within the jurisdiction aforesaid, for the purpose of making

(а) Many other errors were assigned, but 
not determined by the Court.

(б) Ex. Ch. 17 Q.B. 4lilt. See the indict­
ment, 3 C. & K. 2<l. Overton t\ R., mpm, 
was mainly relied on, in support of the ob­
jection, and the Court observed ; ‘ If it were

necessary for us to say how we should de­
cide the present case if it were not distin­
guishable from that, we should require 
further time for consideration.’

(r) «I Cox, 187 (C. C. R. Ir.).
(d) 8 K. & B 439.
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an affidavit and verifying on oath his said petition and schedule (H. K. 
being a commissioner to administer oaths in chancery, and duly em­
powered to act in the matter of the said insolvency, and to take the oath 
of the prisoner), and was duly sworn and took his oath that the affidavit 
he then made was true (II. K. having competent authority to administer 
the said oath). The indictment then alleged the materiality of certain 
matter, and that the prisoner falsely swore, Ac. It was objected on 
error that the indictment did not shew that there was jurisdiction to 
administer the oath, as it did not allege that the prisoner had resided 
within the jurisdiction of the Court for six calendar months next pre­
ceding the filing of the petition as required by 10 & II Viet. c. 102, s. 6 
(rep.). But it was held that the indictment was good (<-).

In R. v. Dunning (/), R. v. Callanan and Lavey v. R., were accepted 
as laying down the correct rule as to describing the offence.

The Mode of Taking the Oath. - Every count should expressly state 
that the defendant was sworn (</). It is enough to say that he was duly 
sworn (A). Where it was averred that he was sworn on the Gospels, and 
he appeared to have been sworn in the Scotch form, without kissing the 
book, the variance was considered fatal, but the averment was held 
to be proved by its appearing that he was previously sworn in the 
ordinary mode (?').

The indictment should aver that the defendant * wilfully and corruptly ' 
swore (/'). In R. v. Stevens (k) the first count of the indictment stated 
that the defendant on the trial of an indictment against J. 11., intending 
to injure J. H., and to cause him to be wrongly convicted, appeared as a 
witness and was sworn, and * then and there falsely and maliciously gave 
false testimony against J. 11., by then and there deposing and giving 
evidence,’ Ac. The fifth count, the only one that differed materially 
from the first, alleged that by means of the false testimony in the first 
count mentioned, J. II. was found guilty ; that a rule nisi for a new 
trial was granted ; that the defendant, intending to hinder the said 
rule from being made absolute, came before a commissioner and was 
sworn, and being so sworn, wickedly, wilfully, and corruptly did depose, 
swear, and make affidavit in writing, in substance that the evidence 
which he, J. S., had given on the said trial was true ; whereas the evidence 
which the said J. S. had given on the said trial was not true, but was 
false in the particulars in the said first count of this inquisition assigned 
and set forth. The defendant having been convicted, a rule was obtained 
for arresting the judgment, and after argument, Abbott, C.J., delivered 
the judgment of the Court as follows : ‘ I am of opinion that this rule 
must be made absolute. As to the first class of counts, the objection 
is that they do not charge that the defendant swore wilfully or corruptly. 
Every definition of perjury is swearing wilfully and corruptly that which

(e) Wight man, J.. «aid : ‘ Suppose the 
petitioner, not ho residing, had sworn in his 
petition that he did ; would that be per­
jury ? * It was admitted that it would. 
Lord Campbell, C.J. : ‘ Then such a petition 
would give the Court jurisdiction to inquire 
into the truth of the petition in that respect.'

(/) L. K. 1 C. C. K. 21*0, a Hie, p. 48(1. 
{il) It. r. Stevens, 5 B. & C. 241*.
(A) K. r. M'Carthur, I‘cake (.'Ird ed.) 211, 

Kenyon, C.J.
(•) Id. ibid.
O') Vide ante, p. 477.
(k) 5 B. A C. 244.
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is false. Whether the word maliciously might supply the place of either 
wilfully or corruptly, it is not necessary to determine, for neither of those 
words is found in the counts in question, and Cox's case (/), which has 
been referred to. proves at all events that such counts are insufficient. 
I now come to the consideration of the last count. It is in a form per­
fectly novel ; it was intended to allege perjury in an affidavit made in 
this Court. In the ordinary course of pleading, the first step would 
have been to charge that there had been a trial, and that the defendant 
was sworn as a witness ; the second, that he swore such and such things ; 
the third, that the matter was false, and so on. Here there is no distinct 
averment that the defendant was sworn as a witness, or of what he swore. 
But it is said that the fact of his having been sworn must be taken by 
intendment. Were we to do that, as we are desired to do, in support of 
this indictment, we should furnish a precedent for a very loose and 
insufficient mode of charging a very serious offence, which has always 
hitherto been required to be charged with great certainty and parti­
cularity. 1 think that these novel attempts in pleading are not to be 
encouraged, and that the judgment must be arrested/

The False Evidence. It has never been necessary in indictments for 
perjury (as it is in libel) (m) to set out the tenor of what the defendant 
is alleged to have sworn. In indictments for perjury ‘ whether in an 
affidavit (m) or in oral evidence (n) it is sufficient to state the substance 
and effect of the false oath'(m). But where such evidence is not con­
tinuous the indictment should not set it out as continuous, but should 
indicate that the statements alleged to be false were separated by other 
intervening evidence. Even where it is set out as continuous without 
shewing that it was not so in fact, the variance between the indictment and 
evidence has been held not to be fatal, unless the intervening matter 
varies the effect of the matter set out (w). An indictment for perjury 
committed on the trial of an action for assault and battery, charged 
the defendant with having sworn that the plaintiff spat in the defendant’s 
face before the defendant struck him, and that he, the defendant in the 
indictment, had not said certain words, and assigned perjury on both 
statements. The evidence given by the defendant on the former trial 
contained all the matter charged as perjury, but other matter intervened 
between the statement as to the spitting, and that as to the words. 
Abbott, C.J., held that what intervened did not vary the effect of 
what was stated (n).

Where a count in an indictment for perjury set out continuously 
the substance and effect of what the defendant swore when examined 
as a witness, Ellenborough, L.C.J., held it necessary in support of this 
count, to prove that in substance and effect he swore the whole of that 
which is thus set out as his evidence, although the count contains several 
distinct assignments of perjury. It was urged in support of the prosecu­
tion that reddendo singula singulis, the defendant was charged with 
swearing separately in answer to all the questions that were mentioned

(/) 1 Leach, 71. where ‘ falsely, mali- (m) R. v. Callanau, Ü B. & C. 102, Abbott, 
ciously, wickedly, and corruptly ’ were C.J.
held to imply ‘ wilfully.’ (n) R. v. Solomon, Ry. & M. 252.
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in the indictment. But Ellenborough, C.J., said : * Suppose you had 
undertaken to set out the tenor of what the defendant swore, and it 
should appear by the evidence that he had not sworn a material part 
of that which was set out, would not this have been fatal ? Having 
taken upon you to state the substance and effect of what he swore, you 
are not bound down to precise words ; but must you not prove that 
he swore in substance and effect the whole that you have stated ? You 
aver that part of the defendant's evidence concerning the assurance 
given by Lord II. to be material, and you have not proved that he swore 
to any such assurance. Did you ever know the rule reddendo singula 
situjulis applied to a misrecital ? Is there any authority to shew that 
under secundum substantiam you are not bound to prove the substance 
of what you state, as under secundum tenorem you are bound to prove 
the tenor ! To hold otherwise wovdd be to introduce a most dangerous 
latitude into criminal proceedings. I am decidedly of opinion that you 
have failed in the proof of a substantial allegation. It is essential to the 
security of innocence that words set out in the record should be either 
literally or substantially proved. A person giving his assurance generally 
and giving his assurance for the performance of a particular stipulation, 
are allowed to be entirely different. If a man swears falsely to several 
material questions, these may be included in distinct counts ’ (/>). But 
this decision is questionable (q).

An indictment for perjury alleged that the prisoner falsely swore to 
‘ in substance and to the effect following,’ and then set out in totidem 
verbis and in the first person a deposition of the prisoner in the English 
language. It appeared that the prisoner was examined in Welsh through 
an interpreter, and that his examination was translated into English, 
taken down in writing, and signed by the prisoner ; and this written

(p) R. v. Ix-cfc, 2 (.'ftinp. 134. The 
learned reporter says : 1 1 find no decision or 
dietuni in tin* books as to the evidence of 
the words sworn which is noeessury to sup­
port an indictment for perjury. For the 
general principles upon this subject, ride 
2 Hawk. e. 40, ss. 34, 35, 3(1. Compagnon 
v. Martin, 2 VV. HI. 790.'

[q) The count upon which the question 
in K. v. Lcefe turned, alleged that a com­
mittee was appointed and met to try the 
merits of a petition complaining of an undue 
election, that certain questions were mate­
rial, and that the defendant swore * touch­
ing the said material questions, and the 
merits of the said petition,' in substance 
and effect as follows : that he, by the direc­
tions of J. L., waited upon Lord H. and 
proposed to the said Lord H. that the said 
.1. L. would decline upon the expenses being 
paid him, including the previous expenses 
of the day before ; that Lord H. agreed 
that the said expenses should be paid, in­
cluding the expenses that had been incurred 
at different inns in the town ; that J. L.'s 
voters were to be applied to in consequence 
of that arrangement for the purpose of 
voting for the said Lord H., and that the 
defendant enumerated the expenses ; that

the defendant upon his return to the com­
mittee of the said ,1. L. communicated to 
them what had so passed between the said 
Lord If. and him ; and that the said com­
mittee dis|>crsed to carry the said agree­
ment into effect ; and that the said .1. L. 
asked the defendant if the expenses were 
secured ; and that the defendant told the 
said J. L. his lordship had given his assu­
rance that it should be so. The assignments 
of perjury negatived each of these state­
ments, and it was proved that everything 
alleged was sworn, except the last words 
‘ that it should be so.’ As it is clearly 
settled that a defendant may lie convicted 
of any one distinct assignment of perjury, 
though acquitted of all the rest (see p. 502), 
there seems no reason why proof of having 
sworn the matter negatived by one assign­
ment should not be sufficient. In the case 
of obtaining goods by false pretences, it is 
clearly settled that proof of any one false 
pretence, is sufficient, ride /tod, Vol. ii. p. 
1575 et siq. ; and that it a stronger case, 
because there the indictment in fact avers 
that all the pretences operated towards the 
obtaining the goods. C. 8. (1. See R. v. 
Rhodes, 2 Ld. Itaym. 880, /«>*/. p. 502,
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deposition was set out in the indictment. It was submitted that the 
evidence ought to have been set out in Welsh with a translation in English. 
Williams, J., said : * In perjury it is only necessary to prove “ the substance 
and effect.” The indictment charges that the prisoner deposed and 
swore in substance and to the effect there stated. . It was not necessary 
in this indictment to have set forth the deposition in totidem verbis ; 
still the substance and effect of what the prisoner swore in the Welsh 
language may be proved ; and if that is in substance and to the effect 
the same as is stated in this indictment, that will be sufficient ’ (r).

An indictment stated that upon a certain information upon oath, 
entitled * the information,’ &c., the defendant wilfully deposed in sub­
stance and to the effect following : ‘ the defendant (meaning ('. D.) I 
am certain is one of the persons that assaulted and ill-treated my wife,’ 
&c. The information began, ‘ The information and complaint of J., 
the wife of C. E. (»., and of the said C. E. G., made on oath/ &c. ‘ And 
first, the said J. G. for herself aaitli that the defendant is one of the persons 
who assisted W. J. 8. and others in handcuffing and otherwise assaulting 
me on,’ &c. (Signed) ‘ J. G/ ‘ And the said ('. E. G. sworn says, “ the 
defendant. I am sure, is one of the persons that assaulted and ill-treated 
my wife,” ’ &c. It was held that, as what the defendant swore was set 
out in substance, it was sufficient (#).

Where an indictment for perjury alleged that an officer of excise 
went before two justices of the peace, and gave the said justices to under­
stand and be informed that * W. S., victualler, being a brewer of beer or 
ale for sale,’ did neglect to make a declaration of the quantity of beer 
brewed ; and the words in italics were not found in the information 
when produced ; the variance was held fatal, as the meaning of the 
indictment was that ‘ 8. being a brewer neglected ’ (/).

Ambiguity.—If an indictment uses a word of equivocal meaning 
the meaning in which it is used must be collected from the context of 
the sentence in which it occurs. An indictment for perjury alleged that 
a commission of bankruptcy was issued against the defendant, under 
which he was duly declared bankrupt, and that afterwards he preferred 
a petition to the chancellor, stating (amongst other things) that a com­
mission had issued, that the petitioner, on March 1, 1821, was declared 
bankrupt, and that at the several meetings before the commission the 
petitioner declared that the bill of exchange (on which the commission 
had issued) was not due, &c. But the allegation in the petition was that 
at the several meetings before the commissioners the petitioner declared 
that the bill was not due. It was contended that the words ‘ commis­
sion ’ and ‘ commissioners ’ were not convertible terms ; that the word 
‘ commission ’ denoted the authority under which the parties acted, and 
therefore the variance was fatal. Abbott, C. J., said : ‘ The objection 
is that there is a variance between the petition set forth in the indictment 
and that which is given in evidence at the trial. Now, in a proceed­
ing of this kind it is not necessary to set out in the indictment verbatim 
the tenor of the petition ; it is sufficient if it be set out truly in substance

(r) R. i\ Thomas, 2 C. k K. 80ti. C.J.
(*) R. v. Urindall, 2 C. St 1*. 5(>3, Abbott, (<) R. r. Leech, 2 Man. & Ry. 119.



494 Of Offences against the Administration of Justice, [hook vii.

and effect. The petition, aa set out in the indictment, purports that at 
the several meetings before the commission, the petitioner declared in 
the hearing of the said assignee that the bill of exchange given to G. I). 
for the debt was not due at the time when he struck the docket. Now 
the allegation in the petition, which was proved in evidence, was that 
at the several meetings before the commissioners the petitioner declared 
so and so, and the question is whether that is a fatal variance. The 
word “ commission ” is one of equivocal meaning ; it is used either to 
denote a trust or authority exercised, or the instrument by which the 
authority is exercised, or the persons by whom the trust or authority is 
exercised. And if it may denote the persons exercising the authority, 
we must collect from the context of the sentence in which the words 
“ before the commission ” occur, and of the other parts of the petition, 
whether it was used in that sense or not.' After stating the indictment 
the chief justice proceeded : ‘ Now, if the word commission as there used 
was intended to denote the commission itself, it would follow that the 
several meetings took place before any commission issued ; but that 
is impossible, because in that case the petitioner could not have made 
his declaration in the hearing of the said assignee. Then, if that cannot 
be the meaning of the word commission, we must construe it in the 
other sense which it is capable of bearing, namely, as denoting the 
persons to whom the authority was given ; and if it be so construed, 
there was no variance between the petition set forth in the indictment 
and that which was given in evidence; the consequence is, that there 
must be judgment for the Crown ' (w).

In an indictment for perjury the averment stated that the prisoner 
swore he saw W. ‘ about fifteen minutes after the hour of 11 o’clock in 
the forenoon’ whereas it was proved that he had sworn that he saw W. 
about a quarter past eleven on the day in question, without stating 
whether it was the forenoon or the afternoon. Day, J., held that the 
averment in the indictment was not proved, and directed an acquittal (v).

Where a complaint having been made ore tenus by a solicitor in the 
Court of Chancery, of an arrest in returning home after the hearing of a 
cause, the indictment stated that, ‘at and upon the hearing of the said 
complaint,’ the defendant deposed, &c. This was held a sufficient aver­
ment that the complaint was heard (tv).

Materiality. Averments of materiality are not rendered unnecessary 
bv 14 <fe 15 Viet. c. 100, s. 20 (ante, p. 182) (x), and an omission of such 
an averment, when it is needed, appears to be a matter of substance 
not curable by amendment (y). Either it must clearly appear on the 
face of the indictment (:), or it must be therein expressly alleged that 
the matter, in respect whereof perjury is assigned, was material, not 
merely might be material (a). It is, however, enough to allege that the

(t<) It. v. Dud man, 4 B. & C. 850.
(r) R. r. Bird, 17 Cox. 387.
(«•) R. t\ Aylctt, 1 T. R. 70.
(r) R. v. Harvey, 8 Cox, 09.
(V) 14 & 15 Viet. e. loo, s. IS. R, - 

Harvey, vbi sup.
{:) It. r. Aylctt, 1 T. It. 09. If the fain, 

hoods affect the very circuinstance of 
innocence or guilt, or where the perjury is

assigned, or documenta from which it ia 
evident that the false evidence was impor­
tant, the express allegation may he dis­
pensed with. See 2 Chit. Cr. L. 307, citing 
Tremayne, 139. Ac. R. r. Crosslev, 7 T. It. 
118. BysHi - i:. il Q.B. 781. R. r. 
Harvey, 8 Cox, 99, Byles, J.

(a) It. v. Bird, post, p. 500.
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particular question became a material question without setting forth in 
the indictment so much of the proceedings of the former trial as will 
shew the materiality of the question on which the perjury is assigned (b). 
Thus statements, that, at a Court of Admiralty Sessions, J. K. was ‘ in 
due form of law tried upon a certain indictment then and there depend­
ing against him ’ for murder, and that * at and upon the said trial it 
then and there became and was made a material question,’ whether. &c., 
were held sufficient averments that the perjury was committed upon the 
trial of .1. K. for the murder, and that the question on which the perjury 
was assigned was material on that trial (r).

In It. v. Nicholl (d), Parke, J., said : ‘ It is part of the definition of 
perjury that the false swearing is on some point material to the question 
in issue. In an indictment this may appear either from the matter of the 
suit, as shewn on the record, or by direct averment.’ And in It. v. 
Cutts (e), Campbell, C.J., said : ‘ An indictment for perjury must either 
shew that the evidence alleged to be false was necessarily material to the 
issue, or there must be a positive averment that it is material,’ Where, 
upon an indictment for perjury on a trial for felony, it was not alleged, 
and did not appear that the matter sworn was material, it was held, 
that if the original indictment had been set out, and it could plainly 
have been collected that the matter was material, the indictment would 
have been sufficient without an averment of materiality, but that as this 
was not the case the indictment was bad (/). Where an indictment 
assigned perjury on defendant’s denial (in an answer in Chancery) 
that he had agreed, upon forming an insurance company of which he 
was a director, &c., to advance £10,000 for three years to answer any 
immediate calls, and there was no averment that this was material, 
nor did it appear for what purpose the bill was filed, to which the answer 
had been sworn, nor what was the prayer, judgment was arrested (g).

An indictment for perjury alleged that on the trial of a certain issue 
the defendant wras sworn as a witness, and that on such trial certain 
questions became material, that is to say, ‘ whether one J. K. had been 
arrested by one J. L. ; whether the said J. L. had on the occasion of the 
said alleged arrest touched the person of the said J. K. ; and whether the 
said J. L. had on the occasion of the said alleged arrest put his arms 
round the said J. K. and embraced him.’ The indictment then charged 
that the defendant swore falsely to the following effect : ‘ L. (meaning 
the said J. L.) put his arms round him (meaning the said J. K.) and 
embraced him (meaning the said J. K., and meaning thereby that the said 
J. L. had on the occasion to which the said evidence applied, touched the 
person of the said J. K. ).’ A writ of error was brought by the defendant

(6) R. v. Dowlin 5 T. R. 311. Luvey v. 
R., 2 Den. 504 ; 17 Q.B. 4!»0. R. v. Dun­
ning, L. R. 1 C. C. R. 200.

(r) Id. ibid.
(d) 1 R. & Ad. 21.
(e) 4 Cox, 435. See also R. v. Scott, 13 

Cox, 504.
(/) R. v. M'Keren [1702], 5 T. It. 310, 

end MS. Bayley, J.
(ÿ) R. v. Bignold [Trin. T. 1824J, MS.

Bayley, J. The indictment was shewn to 
Lord (lillord, M.R., and Mr. Bell, K.C., who 
both thought that upon the face of the in­
dictment it could not be said whether the 
question was material or not ; and the 
materiality of all questions in a chancery 
suit depending upon the purpose for which 
the suit is instituted, the Court held that 
the indictment could not be supported. 
MS. Bayley, J.
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on conviction, and the error specially assigned was that the materiality 
of the evidence alleged to have been false was not sufficiently averred 
in the indictment ; and it was contended that in the evidence, on which 
the perjury was assigned, there appeared neither time, place, nor circum­
stance to connect the statement with the alleged arrest. The whole 
might have turned upon some former and entirely different transaction. 
And the innuendoes did not remove the difficulty ; for there was no 
averment in them that it was on the occasion of the alleged arrest ; it 
merely imported that the evidence was given concerning an occasion, 
which was not identified with that in question. Bayley, J., said : ‘ An 
indictment must be good without the help of argument or inference. 
In the case of perjury the indictment must shew either by a statement 
of the proceedings or by other averments, that the question to which 
the offence related was material. That is not shewn here in either way. 
The words on which perjury is assigned, if taken without the innuendoes, 
have no necessary reference to the occasion of an alleged arrest; nor is 
there anything in the indictment to connect them with it. 11 is contended 
that the inquiry, to which part of the evidence was an answer, would not 
have been relevant if applicable to any other matter and occasion than 
those now in question ; but we know nothing of the merits of the case 
except from the indictment. The innuendoes rather introduce greater 
doubt than greater certainty, and lessen the force of the argument that 
only one occasion could have been contemplated. 1 am, therefore, of 
opinion that the indictment is defective, and the judgment ought to be 
reversed ’ (/<).

Where an indictment stated that a suit was pending in the Court 
of Chancery, and that a commission was issued to certain commissioners 
to examine witnesses upon interrogatories, and then set out the ninth 
interrogatory, and averred that ‘ upon the examination of the defendant 
upon the said interrogatories, it became, and was, material to ascertain 
the truth of the matters hereinafter alleged to have been sworn to and 
deposed by the defendant, upon his oath, in answer to the said ninth 
interrogatory ’ ; it was objected that the averment of materiality was 
insufficient, there being no statement of the alleged perjury being material 
to the chancery suit, or to any question in that suit. Coleridge, J., 
expressed some doubt whether the averment of materiality was sufficient, 
and would have reserved the point if it had become necessary (i). And 
where an indictment for perjury, after alleging that an information was 
exhibited before two magistrates, and that the same information came 
on to be heard before M. G. and J. S., two justices, and that ‘ upon the 
hearing of the said information before the said M. G. and J. R., so being 
such justices as aforesaid, it became and was material to ascertain the 
truth of the matter hereinafter alleged to have been sworn to and stated 
by the said J. S. upon his oath ’ ; it was held that this averment of 
materiality was insufficient (j).

(A) R. r. Nieholl, 1 B. & Ad. 21.
(O R. v. Hewins, » C. & I». 780. The 

form of the averment in this and the follow­
ing case was taken from 2 Chit. Cr. L. 
p. 307 a ; where it is said that this ‘ concise 
statement would, it should seem, in all

cases suffice.’
(;) R. r. ( ioodfellow, C. & M. 509, Patte- 

son, .1., after consulting Cresswell, J. See 
the averment of materiality in R. v. Calla- 
nan, ante, p. 488, note ( f ).
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An indictment stated that, on the trial of an action of Meek v. Knight, 

‘ it became and was a material question, whether a certain bill of exchange, 
bearing date, &c.’ (here the bill was described) ‘ was accepted by the 
said J. M., for the accommodation of the said W. K., and without valuable 
consideration to the said J. M. from the said W. K. ; and whether a certain 
paper writing or memorandum,then ami there produced, by and in the hand­
writing of the defendant, J. 11., was really and truly executed by the said 
VV. K., by affixing his mark thereto at the time of the making of the said 
bill of exchange ; ’ (the indictment then set out the memorandum) ‘ and 
whether the said memorandum was read over by the said J. B. to the 
said W. K., at the time of making the said bill of exchange as aforesaid.’ 
The indictment then alleged that the defendant swore that the said paper 
writing or memorandum was duly executed by the said W. K., by affixing 
his mark to the same, in the presence of the said J. B., on the dag on 
which the same bears date and at the time of the making of the said bill of 
exchange, and that the said memorandum was then and there read over 
by the said J. B. to the said W. K. ‘ Whereas, in truth and in fact, 
the said W. K. did not execute the said paper writing or memorandum 
by affixing his mark thereto, in the presence of the said J. B., on the dag 
on which the same bears date, nor was the said memorandum read over 
by the said .1. B. to the said W. K. at the time of the making of the said 
bill of exchange, nor was the said memorandum produced or shewn to the 
said W. K. by the said .1. B., at the time of making the said bill of ex­
change.’ Upon a writ of error, brought after a general verdict of guilty, 
the errors assigned were, that no perjury was assigned upon the question 
alleged to have been a m iterial question upon the trial, and that no perjury 
was assigned upon any question alleged to have been a material question 
upon the trial ; and the Court of Queen’s Bench held that the indictment 
was bad. The assignment of perjury, that the bill was not executed on 
the day on which the same bore date, departed from the statement of the 
evidence, and the allegation of its materiality. And the assignment 
of perjury, that the paper was not executed at the time of the making of 
the bill, bore no relation to the allegations of the evidence of the defendant. 
The statement of the evidence of the defendant, as well as the allegation 
of the falsehood, were uncertain, as the words ‘ then and there ’ might 
refer to the two dates, the date of the memorandum and the day of the 
making of the bill, and it might be consistent with the fact that it 
never was read over on both days, or the defendant might never have 
intended to say that it was (k).

An indictment alleged that E. S. filed his bill in chancery against the 
prisoner, ,1. S. S., and J. S., whereby he prayed that a purchase by the 
prisoner might be declared fraudulent and void, and that he might be 
decreed to deliver up the contract to be cancelled, and then averred

(4) R. i’. Burraston, 4 Jurist, 097. The stated to he a material question the prose- 
Court expressed strong doubts whether it eutor could abstain from stating any swear- 
was possible to separate the three proposi- ing as to such matter, or assigning any 
tions, which were said to have formed one perjury upon it. But it became unneces- 
question ; and Littledale, J., said that if it sary for the Court to decide either of these 
was one assignment of perjury, and part points, as the indictment was held bad on 
was bad, the whole was vitiated. It was the grounds stated in the text, 
also doubted whether where a matter was
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that it then and there became a material question whether the prisoner 
did advise the said J. S., E. S., and J. K. S., that certain real estate, 
including the premises described in the said bill, should be sold. It was 
held that the averment of materiality was insufficient. There might 
be very good reasons for setting aside the sale as fraudulent, quite inde­
pendently of any advice given by the prisoner ; and that being so, the 
question was whether there was a sufficient averment of materiality, 
and the words * then and there ’ were not sufficient to supply the omis­
sion of the words ‘ in the said suit,’ or words to the same effect (/).

An indictment for perjury alleged that H. L. stood charged before 
T. S., a justice of the peace, with having on August 12 committed a trespass 
by entering in the daytime on certain land in pursuit of game, and that 
upon the hearing of the said charge, the prisoner appeared as a witness 
for the said H. L., and was duly sworn to speak the truth touching the 
said charge ; and that the prisoner upon the hearing of the said charge, 
falsely swore that he did not see the said H. L., during the whole day of 
August 12, and that ‘ at the time he the said prisoner swore as aforesaid it 
was material and necessary for the said T. H., so being such justice as 
aforesaid, to inquire of and be informed by the said prisoner whether he 
did see the said 11. L. at all during the said 12th day of August,’ and it was 
held that the indictment was bad ; for ‘ it is not stated that it was a material 
and necessary question in the inquiry before the said T. S., to which the 
false and corrupt answer was given. It may have been, therefore, con­
sistently with the averments in the indictment, material and important 
for T. S. in some other matter, and not in the matter stated to be in issue 
before him, to have put this question and received this answer. Now 
as the offence of perjury consists in taking a false oath in a matter stated 
to be in judgment before a Court or person having competent authority 
to decide it, and as this indictment does not clearly and distinctly charge 
that, it does not charge the offence of perjury’(m).

An indictment for perjury said to have been committed on a trial for 
rape alleged that it was a material question whether the prisoner ever got 
one M. W. to write a letter for her, and whether or not she saw the said M. VV. 
at the house of S. L.’s father when the said letter was written ; and that the 
prisoner falsely swore that she never got a M. VV. to write a letter for her, 
and that she did not see the said M. VV. at the house of the said S. L.’s 
father. Whereas the prisoner did get the said M. W. to write a letter 
for her, &c. At the trial for rape, the prisoner was asked whether she 
ever got M. W. (who was pointed out to her in court) to write a letter 
for her. She replied : ‘ No, 1 did not.’ And repeated her denial, after 
being shewn the letter, and also denied ever having seen M. VV'. at S. L.’s 
father’s house. The falsity of what she so swore was clearly proved and 
the letter produced. It was objected, 1st, that the materiality of the 
matters assigned as perjury was not sufficiently alleged ; 2nd, that the 
reference to the letter was too vague and general, and not properly pointed 
to the particular letter ; 3rd, that the references to M. VV. and to S. L.’s 
father’s house were not properly introduced by an averment ; 4th.

(/) R. v. Cuttp, 4 Cox, 435.
(m) R. v. Bartholomew, 1 C. & K. 3fi0. (All the judges.)
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that the letter produced was not sufficiently identified with the state­
ments on the record to support them. The objections were overruled 
at the trial, and. on a case reserved, it was urged that all the assignments 
of perjury were defective in not identifying the M. W. spoken of in them 
with the M. W. spoken of in the allegation of materiality ; but it was 
held that the indictment was sufficient : it averred that it was a material 
question whether the prisoner got any M. W. to write a letter. That 
averment comprehended every person of the name of M. W. The de­
scription therefore in this averment was larger than the description in the 
assignments of perjury, and comprehended the M. W. there spoken of. 
As to the objection relating to the letter, it was contended that it could 
not possibly be material that the prisoner got Williams to write a letter. 
But it was held that, as there was an express averment that it was mat erial, 
that averment let in evidence to prove its materiality, and when the 
evidence was looked at it was clear that the letter was material («).

An indictment for giving false evidence before a commissioner of 
bankruptcy alleged that upon the examination of the prisoner it was 
material to inquire what was the extent of the dealings of the prisoner 
with ' one M., and how long he. had known the said M.,’ &c., and then 
alleged that the prisoner solemnly declared that ‘ M. is the landlord of 
No. 4, York-terrace,’ &c. ‘ I have known M. two or three years,’ &c., 
whereas the said person so described was the same person asone S. M. Legge, 
and was the father of the prisoner, &c. It was objected, in arrest of 
judgment, that there was nothing to connect the allegation of materiality 
with the assignment of perjury, as there was no innuendo that M. meant 
8. Legge ; and the judgment was arrested as the averment of materiality 
was insufficient to connect it with the other parts of the indictment (o).

An indictment for perjury alleged that a cause came on to be tried 
before a County Court judge, and that it became a material question 
on the trial whether J. H. B. had, in the presence of the prisoner, signed 
at the foot of a certain bill of account, purporting to be a bill of account 
between a certain firm called ‘ B. and Co.’ and J. W., a receipt for the 
payment of the said bill, and that the prisoner falsely swore that J. H. B. 
did in her presence sign the said receipt. It was proved that on the trial 
the prisoner produced an invoice of goods, at the foot of which was a 
receipt, which purported to bear the signature of B., and swore that B. in 
her presence wrote and signed that receipt. B. had on other occasions 
signed receipts in the presence of the prisoner at the foot of invoices. 
It was objected that the indictment did not sufficiently specify the 
account and receipt to which the evidence related on which the perjury 
was assigned ; but, it was held that the indictment was sufficient, as it 
was only necessary to refer to the receipt as introductory to making out 
the materiality of the perjury (p).

Where an indictment for perjury alleged that the defendant swore 
that he had not written certain words in the presence of one D., and

(«) It. v. Bennett, 2 Den. 240 ; 3 C. & K. 
124 ; 6 Cox, 207. It is trunted that the 
text represents substantially the grounds of 
tin- decision on the two points; hut nil 
three reports are very unsatisfactory. No

express notice was taken of the other

(o) It. v. Legge, 0 Cox, 220. The Re­
corder, after consulting I’nrke, B.

(/>) R. r. Webster, Bell, 164.
2 k 2
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alleged that it wan a material question whether the defendant had ho written 
such words in the presence of i). ; it was held that the indictment was 
sufficient ; for the question whether the words were written in the presence 
of 1). might have been material ; and it was impossible to assume the 
contrary against the record (7).

Where an indictment for perjury on the taking of an inquisition before 
a coroner alleged that it ‘ was, upon the taking of the said inquisition, a 
material question whether,’ &c., it was held that the statement suffi­
ciently imported that the question was material to the t * ' ct-matter 
of the inquisition (r).

A11 indictment alleged that it was a material question whether, before 
the execution of a bond, it was agreed between certain persons that the 
prisoner should lend W. £1500 before the title to certain premises was 
investigated by the prisoner, and before any mortgage thereof was exe­
cuted to secure repayment thereof, and that they should execute the 
bond to secure the prisoner the repayment of the said sum and interest 
in case the title should turn out to be defective, or the mortgage should 
not be duly executed ; but if the title turned out to be good, and the 
mortgage was executed, they were not to be liable on the bond ; and 
then alleged that the prisoner falsely swore that nothing was said by 
him or in his hearing about the bond being a temporary security, or a 
smirity until the mortgage was prepared, ‘ or any thing of the kind.' 
It was objected that, according to the agreement as stated, the bond 
would be binding until the title turned out to be good, which would not 
necessarily be when the mortgage was executed, so that the bond would 
not necessarily be a temporary security. But it was held that the exact 
terms of the alleged agreement were not material ; for the prisoner swore 
that there was no agreement ‘ of the kind ’ (#).

An indictment for perjury alleged that, on the trial of an indictment 
for an assault, with intent to commit a rape, and for a common assault, 
upon one A. B., the said A. B. swore that she was the wife of one J. B., 
and had been married to him at such a time and such a place, whereas 
she was not the wife of the said .1. B. and had never been married to him. 
The indictment contained an allegation of materiality, which was insen­
sible in consequence of an error in copying it from the draft ; it was, 
nevertheless, contended that it sufficiently appeared on the face of the 
indictment, that the evidence on which the perjury was assigned was 
material on two grounds. First, that on any indictment for an assault, 
with intent to commit a rape, it was most material, not only as affecting 
the credit of the witness, but as going to the very gist of the charge itself, 
whether the party assaulted had falsely sworn that she was a married 
woman. Secondly, that by swearing that she was the wife of J. B., 
(he prosecutrix supported the allegation that the assault was upon 
‘ A. B.,’ which would have failed if she had admitted that she was not 
married to J. B. But it was held that it did not sufficiently appear that 
the evidence was material ; it might or might not bo material, and that was 
not sufficient (t).

(</) It. r. Nehlesinger, 10 Q.U. 070.
(r) It. v. Kimpton, 2 Cos. 2! Ml, l’arke, It.
(») It. !’. Smith, 1 F. & K. 118, Erie, .1.

(/) It. v. Aim Biol, Uloueester Spr. Ash. 
1842, C'mwwell, .1. The indictment for the 
assault simply stated the assault to lie upon

45
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Where an indictment stated that a cause was set down for trial, 
and appointed for a particular day, and that the defendant in that cause, 
before that day, made an affidavit before a judge, in which he stated 
that he had a good defence to the action, which he would be able to 
prove at the trial, and that some of the bills on which it was brought 
were void for usury, and then assigned perjury on these allegations ; it 
was objected that the indictment was clearly bad : the only manner in 
which such an affidavit could be in a judicial proceeding, or the matters 
contained in it become material, would be upon an application to post­
pone the trial of the cause ; but the indictment did not shew that any 
such application was made or intended. Tenterden, however, held 
that the occasion, on which the affidavit was intended to be used, might 
be sufficiently collected from the indictment, and refused to stop the trial, 
as the defendant, if there was any weight in the objection, might have the 
benefit of it after he was convicted (n).

In R. v. Gardiner (*>), the seventh count of the indictment charged 
that the defendant, intending to aggrieve ('. F. K., came before a certain 
magistrate (having authority, &c.), falsely, &c., did depose, swear, and 
charge, and gave the said magistrate to be informed that the said C. F. E. 
had been guilty of an abominable crime, then capital, the details of 
which charge were then set forth as deposed to. It was objected that 
this count did not distinctly shew any proceeding pending before the 
magistrate ; that they ought to have averred directly that a charge was 
pending, and It. v. Pearson (m>) was cited. But Patteson, J., thought 
that case distinguishable, because of the words ‘ upon an information 
and examination,’ &c. (.r). It was also argued that, although the state 
of C. F. E.’s dress was averred in the count to be material, yet by such 
averment was meant, not whether the flap of his trousers was unbuttoned, 
but the trousers generally ; and that the count alleged that, the prisoner 
charged the capital offence, whereas, by his information, he appeared 
to have charged only an attempt. The last two objections were taken 
before verdict, and did not apply in arrest of judgment, as was also an

Ann It., without any further description. 
The learned judge expressed an opinion 
that the indictment wan innufticient before 
the ease went to the jury, hut he left it to 
them, and after they had found the priso­
ner guilty, arrested judgment, in order that 
the prosecutor might bring a writ of error 
if he thought lit. * It sometimes happens 
that upon an objection taken to an indict­
ment before verdict, the judge who tries tin- 
ease, if he considers the objection valid, 
directs an acquittal ; but the course 
adopted by the learned judge in this ease 
is certainly the better course, as, if the de­
cision be incorrect where the judgment is 
arrested, it may be reversed upon error ; 
whereas it the prisoner is acquitted, and the 
decision is incorrect, there is no means of 
correcting the error, and as the verdict of 
the jury has been taken, it may be very 
questionable whether if a fresh indictment 
were preferred a plea of autrefois acquit 
might not be successfully pleaded. Sue R.

r. Fowle, 4 C. & l\ 592, Tenterden, C.J. 
In It. v. Purchase, 0. & AI. 917, l’atteson, 
.1.. after consulting Cress well. .1., refused to 
allow any objection to be taken to an in­
dictment for embezzlement, except upon 
demurrer or in arrest of judgment, and it 
seems most in accordance with the regular 
course of proceeding that such a course 
should be adopted in all eases.’ ('. S. (!. 
Writs of error in England have been abol­
ished by the Criminal Appeal Act, 1907. 
and the prosecutor has no means of iclief 
if an indictment is wrongly quashed.

(«) R. v. Abraham, 1 M. & R. 7. Tin- 
defendant was convicted, but did not 
appear to receive judgment when called 
upon, and no motion in arrest of judgment 
w as made.

(»•) 2 Mood. 05 ; 8 C. & P. 137.
(«*) 8 C. & P. 119, ante, p. 480.
(r) The count is in the same form as that 

in 4 Wcntw. 242 ; 2 Chit. Cr. L. 443
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objection whether the evidence of J. H. E. did not go to any material 
fact sufficient to satisfy the rule as to two witnesses in cases of perjury. 
On all these questions, Patteson, J., requested the opinion of the judges, 
and all the judges present held the conviction good on the seventh count (//).

Falsity : Assignments of Perjury. The indictment should expressly 
contradict, and without anv ambiguity, the matter falsely sworn to by 
the defendant. An assignment in general terms seems to be demurr­
able. Possibly it might be supplemented by ordering particulars where 
it is not demurred to or thus supplemented. General averment that 
the defendant falsely swore, &c„ upon the whole matter, is not enough : 
the indictment must proceed by particular averments (or, as they are 
technically termed, by assignments of perjury), to negative that which 
is false. More than one assignment of perjury, in the same evidence, 
may be included in the same count (z). it may be necessary to set forth 
the whole matter to which the defendant swore, in order to make the rest 
intelligible, though some of the circumstances had a real existence : but 
the word ‘ falsely ’ does not import that the whole is false ; and it is not 
necessary to negative the whole, but only such parts as the prosecutor 
can falsify, admitting the truth of the rest (a), in negativing the defend­
ant’s oath where he has sworn only to his belief (b), it is proper to aver that 
‘ lie well knew ’ the contrary of what he swore (c). An assignment of 
perjury may, in some instances, be more full than the statement of the 
defendant, which it is intended to contradict. Thus, where the fact in 
the affidavit, in which the defendant was charged to have perjured him­
self, was, that he never did, at any time during his transactions with the 
commissioners of the victualling office, charge more than the usual sum 
of sixpence per quarter beyond the price he actually paid for any malt or 
grain purchased by him for the said commissioners as their corn-factor ; 
and the assignment in the indictment, to falsify this, alleged that the 
defendant did charge more than sixpence per quarter for and in respect of 
such malt and grain so purchased ; it was objected that the words in 
respect of might include lighterage, freight, and many collateral and 
incidental expenses s " corn and grain jointly with the charge
for the corn or grain, and, that bearing such sense, the defendant was 
not guilty of perjury ; but the objection was overruled (d).

(»/) Mont of the judges seem to have held 
good other counts of the indictment which 
had heen challenged on similar grounds.

(:) In It. r. Rhodes, 2 1st. Ravin. 88fi, 
887, the indictment contained several as­
signments in one count, all had, except one 
on which a conviction took place. The 
Court refused to arrest judgment. Cf. R. 
r. Yirricr, 12 A. A 10. .'117. R. v. (Jardiner, 
2 Mood. ; 8 C & I*. 737. Compagnon 
v. Martin. 2 W. Bl. 71*0. In R. r Nicholls, 
(iloucester Sum. Ass. 1838, perjury was 
alleged to have been committed by the de­
fendant in evidence given on a trial for 
larceny, in which he denied having been at 
a particular house on a particular occasion, 
and denied having had a conversation with 
certain persons there. The indictment

contained many distinct assignments on 
the going to the house, and the conversa­
tion. upon all of which evidence was given ; 
and 1‘atteson, .1.. directed the jury simply 
to consider whether the defendant had 
been to the house, and if they were satisfied 
that he had, to convict him. which they did. 
Mss. C. s. (I. |{. r. Leefe, 2 Gamp. 134,
seems to be wrong, in so far as it suggests 
that distinct assignments of perjury mutt 
be in different counts.

(n) R. v. Perrot 1. 2 M. A S. 38f>. 390. 
Sec hereon White v. R. | 1900), 4 Australian 
Commonwealth L. R. 152, 183.

(b) Ante, p. 478.
(r) 2 Chit. Cr. L. 312.
(</) R. v. Atkinson, Dorn. Proc. 1785. 

Bac. Abr. tit. * Perjury ’ (C).

0^9027
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An indictment alleged that it was material, on the hearing of an in­

formation before justices of the peace, to prove that cards were played 
in the bar of a public house between the hours of six o’clock and eight 
o’clock on a certain evening, and that the prisoner falsely swore that 
he was in the bar of the said house from between the hours of six o’clock 
and seven o’clock until nine o’clock in the said evening, and that he did 
not play at any game at all, and that no cards or game of cards at all 
were or was during all the said last-mentioned time or between the hours 
aforesaid played therein ; whereas the prisoner did between the hours of 
six o’clock and eight o’clock in the said evening play at a certain game 
of cards. It was held that the indictment was bad. The prisoner might 
have played at five minutes past six, and yet not have played from be­
tween six and seven until nine ; the words ‘ from between six and seven ’ 
might be any time short of seven, five minutes or five seconds to that hour. 
The indictment could not be read as averring that the prisoner swore that 
he did not play at any time during that evening, but merely that he did 
not play at a particular period of that evening, namely, from some period 
before seven until nine. That might be perfectly true, and yet he might 
have played between six and seven, and so may have played, as is 
assigned in the indictment, between six and eight (e).

The averments introduced to negative the matter sworn ought to 
be so distinct and definite as to inform the defendant of the particular 
and precise charges which are intended to be proved against him. An 
indictment for perjury committed in the Insolvent Debtors Court alleged, 
that the defendant swore in substance that his schedule contained a full, 
true, and perfect account of all debts owing to him at the time of present­
ing his petition ; whereas the said schedule did not contain a full, true, and 
perfect account of all debts owing to him at that time. It was held that 
the indictment was insufficient, as it was quite impossible that the defend­
ant could know, from allegations so vague and indistinct, what was to 
be proved against him ; the allegations conveyed no information what­
ever of the particular charges against which the defendant ought to be 
prepared to defend himself (/).

Where an indictment for perjury, alleged to have been committed 
in the Insolvent Debtors Court, stated that the defendant gave in his 
schedule on oath that the same and all its contents were true, and con­
tained a full, true, and perfect account of all his just debts, credits, &c., 
and then went on to state that the said schedule and its contents were 
not true, and that certain persons whose names were set out were debtors 
to the defendant at the time of giving in his schedule ; Tenterden, C.J., 
held that the evidence must be confined to the cases specified in the 
indictment, as the defendant could only come prepared to answer those 
cases, and that evidence that other persons, whose names were not set 
out in the indictment, were also debtors to the defendant and were 
omitted in the schedule, was inadmissible (#/).

An indictment charged the prisoner with the offence of making a
(r) It. v. Whitvhousc, 3 Cox, 8(5, Rolfc, 

B.
(/) K. r. Hvppvr. Ry. & M. 210, Tenter- 

den, C.J., after consulting the other judges

of the K.B. See R. v. London, 12 Cox, 50.
(y) It. r. Mudie. 1 M. & Rob. 128. It. r. 

Moody, 5 C. & I'. 23. The indictment is 
set out in the note to the latter report.



504 Of Offences atjainst the Administration of Justice, ibook vu.

false declaration before a justice, that he had lost a pawnbroker’s ticket, 
‘ whereas in truth and in fact he had not lost the said ticket, but had 
sold, lent, or deposited it, as a security to one S. C., &c.’ It was held 
that the allegation ‘ but had sold, lent, or deposited it, &c.,* did not 
render the indictment ambiguous or uncertain, but was pure surplusage, 
which might be rejected, and need not be proved (h).

An indictment for perjury alleged that the defendant made an affidavit, 
which stated that the creditors of the defendant were all. with two excep­
tions (which were explained), paid in full ; whereas the said creditors 
were not all, with two exceptions only, paid in full ; and whereas divers 
creditors of the defendant exceeding the number of two, naming several 
creditors, were not paid in full ; and evidence was being tendered of debts 
to other persons than those named being unpaid. It was objected that 
the first assignment was bad as too general, and that evidence as to debts 
due to others than those named ought not to be admitted. Tindal, C.J., 
said : ‘ You might have demurred to this assignment only, if it be too 
general ; and as you have not done so, 1 do not see how I can exclude the 
evidence.* But he added : ‘ 1 think that omitting the names in one 
assignment of perjury and inserting them in the next is likely to mislead 
t he defendant ; as he would be very likely to suppose that the debts, 
mentioned in general terms in one assignment, were those particularised 
in the other ’ ; whereon the evidence was not pressed (i).

Contrary Depositions. An information stated that H. before a com­
mittee of the House of Commons being duly sworn deliberately and know 
ingly and of his own act and consent did say and give in evidence, &c., 
setting out the evidence so given. The count then averred that the said 
defendant at the bar of the House of Lords being duly sworn deliberately 
and knowingly and of his own act and consent did sav, swear, and give in 
evidence, &c. : setting out in like manner the latter evidence, which was 
directly contrary to that given before the House of Commons ; and 
concluded (after averments as to the identity of the persons and places 
referred to in the evidence on both occasions), ‘ and so the jurors aforesaid 
do say that the said H. did not commit wilful and corrupt perjury.’ The 
information was held bad for not shewing and averring in which of the 
two depositions the falsehood consisted (/).

Innuendoes. If there be anv doubt on the words of the oath, which can 
be made more clear and precise by a reference to some former matter, it 
may be supplied by an innuendo ; the proper office of which is to fix and 
point the meaning of something previously averred (k), or to explain 
the insertion in the indictment of a word omitted in the document, e.</., in 
an affidavit in which the false oath was contained (/). Where an objection

(A) R. I-. Parker, L. R. 1 C. C. R. 226.
(«) R. v. Parker. ('. & M. 030.
(/) R. v. Harris. 6 II. & AM. 020.
(/ ) R. »•. Horne, 2 Cowp. 072. R. r. 

Aylett. 1 T. R. 70. R. t\ Taylor. ! (’amp. 
404. See R. v. (ïriepe, 1. IA Raym. 2f»0. 
And hoc as to the use of an innuendo, I 
WniH. Saund. 243, note (4). 1 Chit. Plead. 
400. 1 Stark. Crim. Plead. 118 el seq.

(/) See R. r. Taylor, 1 Camp. 404, Ellen-

borough, C.J., where the indictment stated 
that the defendant went before a juidiec of 
the peace, and «wore in substanee to the 
effect following, that is to say, Ac., and part 
of the deposition so set forth was that a 
person therein named assaulted the depo­
nent with an umbrella, and, at the. same 
time, threatened to shoot her with a pistol ; 
but When the deposition was produced it 
appeared that, after stating the assault
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was taken to an indictment, that it added, by way of innuendo to the 
defendant’s oath, ‘ his house situate in the Hay market in St. Martin in 
the Fields,’ without stating by any averment, recital, or introductory 
matter, that he had a house in the Hay market, or (even admitting him to 
have such a house) that his oath was of and concerning the said house, so 
situated, the objection was overruled, on the ground that the innuendo was 
only a more particular description of the same house which had been 
previously mentioned (m). In the same case, the oath of the defendant 
being that he was arrested upon the steps of his own door, an innuendo 
that it was the outer door was held good (n). If the innuendo, and the 
matter introduced by it, are altogether impertinent and immater al, 
and can have no effect in enlarging the sense, they may be rejected as 
superfluous (o).

An indictment stated the presenting of a petition to the House of Com­
mons concerning the election of It., and setting out the petition, which 
stated the said It. before and at the election was guilty of bribery, and that 
certain agents of the said It., being trustees of divers public charities, 
before and at the said election were guilty of various corrupt acts, &e., 
in order to procure the return of the said It. The indictment then averred 
that one ('. was a trustee of divers of the said public charities, and ‘ that 
shortly before the said election (to wit), on, &c., the said C., the said It., and 
other persons, went to the house of one W. V. for the purpose of soliciting 
the said W. V. to vote for the said It. at the said election.’ The indict­
ment then stated that certain members of the House of Commons were 
chosen to try and determine the merits of the said election, and that the 
said persons so chosen met to try and determine the matter of the said 
petition. The indictment then averred that S. V. appeared ‘ as a witness 
before the said select committee touching the matter of the said petition,’ 
and that the said S. V. was duly sworn &c. ‘ And it then and there 
became and was a material question, whether at the time aforesaid, when 
the said ('., the said B., and the said other persons, so went to the house 
of the said W. V., the said C. said that he would give the said W. V. £6 
out of the funds of one of the aforesaid charities at Christmas, whereof the 
said C. was trustee as aforesaid, or that he would give him £() at Christ­
mas ’ (p). And that the said S. V. falsely, &c., did depose, &c., to the 
select committee ‘ touching the matters and merits of the said election 
and the matter of the said petition, that before the said election a canvassing 
party came to her husband’s house, and B. and C. came into the house 
of the said W. V., and that C. said he would act like a sensible man, and 
“ I will give him the £6 at Christmas’” (g). ‘ Whereas in truth and in 
fact the said C. did not at the said time when the said B., the said C., and 
other persons went to the said house of the said W. V. to solicit him to 
vote as aforesaid, or during the time when, on that occasion, they were
with the uiuhrclhi, it proceeded thus, ‘ and 
at the same threatened to shoot,’ &c., 
omitting the word time.

(m) It. ». Aylett, 1 T. It. 70.
(m) Id. ibid.
(o) Roberts ». Camden, 0 East, 03. 2 

Chit. Cr. L. 311. In It. ». Uriepc, ubi sup. 
it was held that an innuendo improperly

introduced and used in the indictment, 
could not be rejected as surplusage, and 
vitiated the indictment even after verdict.

(/») The indictment here stated other 
questions to be material in a similar 
manner.

(ç) The indictment here set out more of 
the evidence. See the case, post, p. 511.
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in or at the said house, say to the said S. V. that the said C. would give 
to the said W. V7. the £6 at Christmas, or any sum of money from or out 
of any of the said public charities, or any sum of money whatsoever 
at Christmas or at any other time ’ (r). A motion on arrest of judgment 
on conviction of perjury was dismissed and the considered judgment of 
the Court was : ‘ Upon this indictment a motion lias been made to arrest 
the judgment upon two objections : First, that the allegation of the oath 
having been taken '* touching the matter of the said election, and the 
matter of the said petition,” did not sufficiently point to the matter 
whereupon the defendant was alleged to have given evidence ; and, 
secondly, that there was nothing to fix the alleged gift and promise of 
money to the said visit on the 6th of July. We think, however, that 
neither objection is sustainable. As to the first, it does sufficiently 
appear that a competent trial was had, that a material question arose 
as to the existence of certain facts, to which the defendant deposed, and 
was therein guilty of perjury. Now although it is certainly true that the 
averment stating the oath to have been “ touching and concerning the 
matters and merits of the said election,and the matter of the said petition,” 
does not directly refer to what are alleged to be the material questions 
which arose, yet, where it does sufficiently appear, both by averment and 
otherwise, that the oath was upon a material point, the allegation “ touch­
ing and concerning,” &c., is wholly superfluous and unnecessary, and the 
indictment would have been sufficient if it had omitted that part alto­
gether, and had merely stated that the defendant deposed and swore 
‘ as follows,” &c. The second objection is, that the evidence, upon which 
the perjury is alleged to have been committed, is not referred with suffi­
cient distinctness to the said canvassing visit, and that the innuendo 
by which it is attempted so to apply it, introduces new matter, and is 
therefore bad. We, however, think otherwise ; for an introductory 
averment expressly states that there was, in fact, such canvassing visit, 
and the innuendo directly refers thereto. It is plain, therefore, that 
this case comes within the rule laid down by l)c Grey, C.J., in R. v. 
Horne (#), which has always been recognised as the true one ; and that the 
innuendo does only point and fix the meaning of something previously 
averred, which is the proper office of an innuendo, and that it does in no 
respect enlarge it. We think, therefore, that there is no ground for 
arresting the judgment’(t).

Conclusion. Since 1851 (u), it has been unnecessary for an indictment 
for perjury to have a formal conclusion whether it be perjury at common 
law (f>), or under statute. In some cases a count is concluded in a

(r) Tilt* indictment here net out other 
assignments of perjury to the other parts of 
the evidence, which was set out in the in­
dictment.

(») Supra, p. r>04.
(/) R. v. Virrier, 12 A. & E. 317, per 

Denman, C.J.
(u) 14 & 15 Viet. e. 1(H), s. 24.
(r) In R. r. Thornhill. Salop Summer 

Assizes, 1838 (reported on another point, 
8 C. & 1‘. 575), on an indictment for perjury 
before a revising barrister, it was held that

under 4 & 5 Will. IV. e. 45, s. 50 (rep.), his 
sittings were a court, and the false swearing 
in it perjury at common law, and need 
not be described as against the form, &e., 
though punishable under s. 52. See 0 & 7 
Viet. e. 18, s. 41. In R. V. De Beauvoir, 
7 C. & 1*. 17, till’ indictment seems not 
to have concluded ‘ against the form,' &r. 
See the note at the end of the ease. In R. 
r. Morgan, 0 Cox, 107, Martin, B., held that 
|H>rjury before a county court judge need 
not exclude contra formam statuti.
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syllogistic form, being and so the jurors on their oath aforesaid say that 
the defendant on &c., at &c., before &c., did commit wilful and corrupt 
perjury. Perjury is not a word of art like murder, and such a conclusion 
is unnecessary if the false oath was sufficiently alleged in the earlier part of 
the indictment, and where it is superfluous mistakes in it are immaterial (w).

Defects. If the indictment is defective it may be amended in matters 
within I t & 15 Viet. c. 100, and if bad may be quashed (x) on motion to 
quash or demurrer, or judgment may be arrested if the defects have not 
been cured by verdict. None of these modes of challenging an indictment 
is specifically abolished by the Criminal Appeal Act, 1907 (post, Book XII. 
Chapter IV.).

.judges at nisi prius have sometimes refused to try indictments for 
perjury which were clearly bad on the face of them. An indictment 
for perjury charged that one A. B. had been convicted of certain offences, 
and that A. B. afterwards obtained a rule to shew cause why a new trial 
should not be granted, and that the defendant, in order to prevent the 
said rule from being made absolute, made the affidavit whereon the 
perjury was assigned, but there was no averment that the matters falsely 
sworn were material, nor could it be collected from the indictment that 
they were so ; and («arrow, B., having consulted Abbott, C.J., who con­
curred with him in opinion that the indictment was clearly bad, held 
that it was the duty of the judge not to proceed to try the case (//). So 
where in an indictment for perjury the allegations negativing the matter 
sworn, were so vague and indistinct as to convey no information of the 
particular charges against the defendant ; Abbott, C.J., after consulting 
the other judges of the Court of King’s Bench, ordered the case to be 
struck out of the list (z). A judge will not allow counsel to argile at length 
at nisi prius the invalidity of an indictment, for the purpose of inducing 
the Court to refuse to try it, as that is not the time or place to discuss 
such disputed questions (a).

These rulings all relate to the very rare cases in which an indictment 
for perjury was removed by certiorari and tried at nisi prius, and seem to 
depend on the limitations of the nisi prius commission, for in ordinary cases 
such indictments would simply be quashed. Under the Judicature Acts 
trials at first instance are no " r subject to these limitations.

(w) R vails V. K., 11 A. A E. 781. Vide
K. ». Hodgkiss, L. R. I (\ V. R. 212; 3»
L. .1. M. ('. 14, post. p. 521».

(.»•) Quashing is matter of discretion. R. 
r. Lynch 119031. I K.B. 444. It is said 
that the old practice was to require the de­
fendant to demur or plead. 2 Hawk. e. 25, 
a. 14(>. It. »■. Nouter, 2 Stark. (N. V.) 423. 
It. r. Burnhy. 5 Q.B. 348.

(y) R. r. Tremearne, Ky. & M. 147. In 
It. »'. Deacon, Ity. & M. 27. Abbott, 
refused to try an indictment for a forcible 
entry, which was bad for want of alleging 
that the entry was mnnu/orti, although the 
counsel for the defendant insisted that the 
case should proceed in order that the de­
fendants might have the benefit of an 
acquittal by a jury, as they intended to 
institute proceedings for a malicious prose-

(:) It. r. Hepper. Ry. & M. 210. In R. 
r. Haynes, Ry. & M. 298, (laselee, J.. re­
fused to try at nini prius an indictment for 
perjury fourni at quarter sessions and re­
moved by certiorari into the Court of King's 
Bench, on the ground that the sessions had 
no jurisdiction over perjury.

(»/) It. e. Abraham, I M. & Rob. 7. In 
this case the defendant's counsel pointed 
out the objections in order to induce the 
Court to stop the trial, and Tenterdcn, C.J., 
said that * it might be convenient some­
times for counsel to suggest a point on 
which an indictment is clearly bad, to save 
the time of the Court.’ In R. >'■ Hepper 
(ante, p. 503), and R. v. Tremearne («6» 
supra) the objections to the indict ment were 
pointed out by the Court.

1
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Evidence.

Corroboration. Where the defendant on arraignment pleads guilty 
to the perjury charged, or where he has made a confession or admis­
sion (6), that his previous statement on oath was false (c), corroboration 
is not necessary to warrant his conviction and sentence. But in all 
other cases the evidence of one witness is not sufficient to convict the 
defendant on an indictment for perjury. This rule is founded upon the 
general apprehension that it would be unsafe to convict in a case where 
there is merely the oath of one man to be weighed against the oath of 
another (rf). The rule does not extend to all the facts, which are neces­
sary to be proved on the trial of an indictment for perjury ; but only to the 
proof of the falsity of the matter upon which the perjury is assigned. 
Thus, the holding of the court, the proceedings in it, the administering 
the oath, and even the evidence given by the defendant, may all be proved 
by one witness (c).

Nor is the rule to be understood as establishing that two witnesses 
are necessary to disprove the fact sworn to by the defendant ; for if any 
material circumstance is proved by other witnesses, in confirmation of the 
witness who gives the direct testimony of perjury, it may turn the scale 
and warrant a conviction (,/’).

In R. v. Roberts (<j) the prisoner was indicted for having falsely sworn 
that P. never was out of his sight between the hours of 7 a.m. and 10 a.m. 
on a certain day, and two witnesses proved that they saw P. at 8.30 a.m. 
on that day near L., but could not tell whether the prisoner was in sight of 
P. or not, as the fences were high. Another witness proved that at 9 a.m. 
the same morning he saw the prisoner alone and on foot at a place more 
than six miles from L. It was objected that the assignment of perjury 
was not proved by two witnesses. Patteson, .1., said: ‘It is necessary 
to have two witnesses to prove an assignment of perjury ; but there need 
not be two witnesses to prove every fact necessary to make out an assign­
ment of perjury. If the false swearing be that two persons were together 
at a certain time, and the assignment of perjury that they were not to­
gether at that time, evidence by one witness that at the time named the 
one was at London, and by another witness that the other was at York, 
would be a sufficient proof of the assignment of perjury.’

The rule applies to every assignment of perjury in the indictment. 
Where, therefore, an indictment contains several assignments of perjury, 
it is not sufficient to disprove each of them by one witness ; but in order 
to convict on any one assignment, there must be either two witnesses, 
or one witness and corroborative evidence, to negative the truth of the 
matter contained in such assignment. In R. v. Parker (/#) the prisoner 
was indicted for perjury alleged to have been committed in an affidavit 
to obtain a criminal information, in which he had sworn that he had paid

(6) As to admissions, see post, Bk. xiii. 
c. iv. ‘ Evidence.'

(r) R. »\ Hook, I>. A B. 000, Bylcs, J. 
(</) R. i. Muscat, 10 Mod. 103. 4 Bl. Com. 

358. Taylor on Evidence (10th ed.), s. 050. 
And see 1 I'hiU. Ev. (7th cd.) 151 ; Stark. 
Ev. 859; Best, Ev. (10th cd ), as 003-7.

(f) 2 Hawk. c. 40. s. 10.
it) R. r. Shaw, L A ('. 570 ; 34 L .1. 

M. ('. 100. R. r. U-,. | Mich. 17001. MS. 
Baylcv. J. I Chili. Evid. 152 (7th ed.).

(g) 2 C. A K. 007.
(h) [1842] C. A M. 030, and MSS. C. 8. G.
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all his debts, except two, as to which there was an explanation, and there 
were several assignments of perjury averring that he had not paid certain 
persons who were named (besides the two excepted ones), and such 
persons proved that they had not been paid, but only spoke to their 
respective debts not having been paid ; Tindal, C.J., held that this was 
not sufficient, and that as to each debt there should be the testimony 
of two witnesses, or of one witness, and such confirmatory evidence as 
was equivalent to the testimony of a second witness (t).

In R. v. Hare (/), where an assignment of perjury was in the vague 
terms that defendant falsely swore that he had not treated a certain 
person to brandy, &c., on a certain day, instead of in the definite terms, 
that he had not treated him at a particular public-house, on a certain 
day, it was held, that proof of treating at two public-houses by two 
distinct witnesses was sufficient to support a conviction, because any 
witness of a treating at a separate time and place on the same day was 
sufficient corroboration of a witness who spoke only to one act of treating.

In R. v. Champney (/•), Coleridge, J., is reported to have said : ‘ One 
witness in perjury is not sufficient, unless supported by circumstantial 
evidence of the strongest kind ; indeed, Lord Tenterden, C.J., was of 
opinion that two witnesses were necessary to a conviction.’ In a later 
case, It. v. Yates (/), where the evidence of one witness went in support 
of all the assignments of perjury, and to confirm him another witness was 
examined as to a conversation between himself and the defendant, and 
some entries in the defendant’s books were given in evidence ; it was 
submitted that there was no evidence to go to the jury ; that the rule 
is that a case of perjury cannot be submitted to the jury on the evidence 
of a single witness ; and as to the evidence of confirmation, it was not 
enough that there should be some evidence in confirmation, as in an 
ordinary case at nisi prius, where some evidence is necessary to prevent 
a nonsuit ; but it must be such evidence as, in the opinion of the judge, 
is really confirmatory in some important respect, and equivalent to the 
positive testimony of a second witness. Coleridge, ,1., said : ‘ 1 think that 
the case must go to the jury, but I also think without the slightest chance

(«) In R. v. Mudie, 1 M. & Rob. 128, 
Tenterden, C.J., had expressed a doubt 
on tliiH point. The indictment was for 
perjury, alleged to have been committed by 
an insolvent debtor in falsely swearing to 
the correctness of his schedule, the defend­
ant's account book, given by him to the 
Insolvent. Debtors Court, was nut in, and 
several persons, whose names were specified 
in the indictment as debtors, and omitted 
in the schedule, appeared in the book as 
debtors to the defendant, and ‘ paid ’ was 
marked to their accounts in the defend­
ant's writing. These persons were called, 
and stated that they did not pay until after 
the petition and schedule. It was objected 
that this was not sufficient evidence, inas­
much as it was only oath against oath, the 
defendant having sworn that the debts 
were paid ; a single witness, with respect to 
each particular debt, swore that it was not 
paid at the particular time of the schedule.

Tenterden, C.J.. said: * I feel the force of 
the objection. It is a very important point 
whether the defendant's book, and the oath 
on one side, be not met by the oath of the 
witnesses on the other side. It would be 
very difficult to give any other evidence. 
I will not stop the ease. If the defendant 
is convicted, you can move for a new trial.’ 
The defendant was acquitted on other 
grounds.

(j) 13 Cox, 171. Denman, J.
(/•) 2 Lew. 268. The same point is said 

to have been ruled by the same learned 
judge in It. v. Wigley, ibid. note. Mr. 
Starkie observes, 4 And semble that the 
contradiction must be given by two direct 
witnesses, and that the negative supported 
by one witness and by circumstantial evi­
dence, would not be sufficient. It has been 
so held (lit audivi) by Tenterden, O.J.’ 3 
(Stark. Evid. 8ti0, note («/).

(/) (’. & M. 132.
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of a verdict for the Crown. The rule that the testimony of a single witness 
is not sufficient to sustain an indictment for perjury, is not a mere 
technical rule, but a rule founded on substantial justice ; and evidence 
confirmatory of that one witness in some slight particulars only, is not 
sufficient to warrant a conviction.’

In R. e. Towey (m), an indictment for perjury committed on the trial of a 
‘ civil bill ’ in Ireland, alleged that the prisoner, T. T., falsely swore that 
' the note produced is not my handwriting, or any part of it, and the name 
" T. T.” as a witness is not in my handwriting.’ The note purported to bear 
the marks of P. and J. T. as makers of the note, and had on it, ‘ Witness 
present, T. T.’ The payee of the note could not read, but he identified 
the note, and swore that he saw T. T. write on the paper, and saw P. and 
J. T. put their marks on it. Another witness proved that he had sub­
poenaed T. T. to appear at the sessions as a witness, and that the prisoner 
then said that there was no occasion to test (subpœna) him ; that he would 
go to prove the note ; and that at a meeting between the parties to try 
to settle the civil bill, on the payee of the note saying he had ,1. T.’s note, 
and would take the law on it unless he signed a new one, T. T. said that 
he had been tested (subpœnaed) to come there, but that there was no 
occasion to test him ; that he would prove the note. But the note was 
not produced at this meeting. It was held that this evidence was a 
sufficient corroboration of the evidence of the payee. The prisoner 
was the only witness to the note, and he could only prove it in his character 
as a witness, and, therefore, when he said he could prove it, it came to 
sufficient evidence that he was the witness to the note.

In R. v. Boulter (n) the indictment alleged that in June, 1851, the 
prosecutor had distrained upon the prisoner’s goods for certain arrears 
of rent, and that the prisoner on trial at nisi prim falsely swore that 
there was only one quarter’s rent due at the time of the said distress. 
On the trial for perjury the prosecutor positively swore to the fact of 
there being five quarters’ rent due at the time of the said distress ; and 
produced his books by which he refreshed his memory ; and for the 
purpose of corroborating his statement, the son of the prosecutor deposed 
to a conversation with the prisoner in August, 1850, in which the prisoner 
admitted that three or four quarters of the said rent were then due. The 
jury convicted ; but, upon a case reserved, the judges were unanimously 
of opinion that this was not sufficient corroboration. There was nothing 
in the evidence of the son relevant to the issue. There was a year’s 
interval between the transaction he spoke of and the time when the 
distress was made, and the money might have been paid intermediately. 
The oath of the son was quite as consistent with the oath of the prisoner 
as with that of the prosecutor. In perjury there must be something 
to make the one believed rather than the other, and there was no such 
evidence in this case (o).

(m) 8 Cox, 328 (C. C. R. Ir.).
(n) 2 Den. 31H1 ; 21 L .1. M. C. 67; 3 C. 

à K. 238.
(o) In Best, Ev. (10th ed.), s. 000, it is 

said to he a question whether 4 the old rule 
and icason of the matter are satisfied unless 
the evidence of each witness has an exist­

ence and probative force of its own, inde­
pendent of the other ; so that, supposin'» 
the charge to be one in which the law 
allows condemnation on the oath of a 
single witness, the evidence of either would 
form a ease proper to be left to a jury, or 
would at least raise a strong suspicion of
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In H. r. Virrier (/<), where there were three assignments of perjury upon 
evidence relating to one and the same transaction, at one and the same 
time and place, it seems to have been considered that the jury ought not 
to convict on one of the assignments, although there were several witnesses 
who corroborated the witness who spoke to such assignment on tin- 
fact contained in the other assignments. The assignment was that 
she falsely swore that It. shook hands with her, and put something 
into her hand, and told her to give it to her husband, and that it was 
a sovereign wrapped up in some paper. Evidence was given in support 
of all the assignments of perjury. Denman, C.J., in summing up, said that 
as to the second assignment the proof lay almost entirely in the evidence 
of one witness, and, therefore, he did not see how the jury could convict 
of the perjury imputed ; but that on the others there was a distinct 
contradiction of the defendant’s testimony by C. and several other 
witnesses ; and he left it to the jury to say whether there were not a strong 
body of evidence clearly supporting ( . s denial (y).

In R. v. (Jardiner (r) upon an indictment for perjury, alleged to have 
been committed in making a charge of an unnatural offence, in which 
the defendant had deposed that he saw the prosecutor committing the 
offence, and saw the Hap of his trousers unbuttoned, and that he was 
there five minutes ; the prosecutor swore that he did not commit the 
offence, and that his trousers had no flap ; and to confirm him his brother 
proved that at the time in question the prosecutor was only absent three 
minutes, and that the trousers he had on, which were produced in court, 
had no flap. Patteson, J., held that the corroborative evidence was quite 
sufficient to go to the jury ; and upon a case reserved, the judges held the 
conviction right (r). So where perjury was alleged to have been committed 
by the defendant, who was an attorney, in an affidavit made by him to 
oppose a motion to refer the defendant’s bill of cost to taxation, and 
to prove the perjury one witness was called, and in lieu of a second 
witness, it was proposed to put in the defendant’s bill of cost delivered 
by him to the prosecutor ; it was suggested that this was not sufficient, 
as the bill had not been delivered by the defendant on oath. Denman, 
C.J. : * 1 have quite made up my mind that the bill delivered by the 
defendant is sufficient evidence, or that even a letter, written by the 
defendant, contradicting his statement on oath, would be sufficient to 
make it unnecessary to have a second witness’(s).

Where a prisoner was indicted for falsely swearing that he had paid 
B. a certain sum of money on a particular occasion, and B. swore that
the guilt of the defendant.' See R. v. Shaw, 
34 L. J. M. C. 109: L A ('. 679.

(/>) 12 A. & E. 317.
(</) Denman, C.J., considered the most 

convenient mode of summing up the case to 
he to treat the second assignment as the 
first, and the first and third as one, and did 
so leave the case to the jury, who found a 
verdict of ' not guilty on the first assign­
ment of perjury for want of sufficient evi­
dence, and guilty on the second,' hut said 
nothing on the third, and the verdict was 
entered accordingly. The Chief Justice did 
not at the time make any note of his sum­

ming up, but did so afterwards ; and having 
a distinct remembrance of it, and no doubt 
of the jury's intention, he (on the summons) 
allowed the postea to be amended by enter­
ing a verdict of * guilty ’ on the first and 
third assignments, and * not guilty ' on the 
second'; but the Court afterwards held that 
the amendment ought not to have been 
made, there being no note or memorandum 
of the judge or other document to amend 
by.

(r) 2 Mood. 96 ; 8 C. A P. 737.
(s) R. r. Mayhew, (i C. & I*. 316. and see 

Rest, Ev. (10th ed.), p. 511.
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he received the money in packages, and afterwards counted it, and found 
it £7 short ; this statement was held not to be corroborated at all by 
evidence of another person, who also counted it, but had not been present 
when the money was received (#).

An indictment alleged that the prisoner falsely swore at a petty ses­
sions that R. was the father of her illegitimate child. A witness other 
than R. proved that the prisoner had said that R. ‘ had never touched 
her clothes ’ at a time when she generally denied being in the family way. 
It was ruled that though, under some circumstances, such a statement 
might have been a sufficient corroboration of the evidence of R., yet 
this negation was so far a part of the general denial that the jury could 
not safely convict upon it alone (u).

In R. v. Hook (v), Wightman, J., said : ‘ It is not necessary that there 
should be two independent witnesses to contradict the particular fact, 
if there be two pieces of evidence in direct contradiction. Here one piece 
of evidence is that the prisoner himself is proved to have made statements 
directly contrary to his statement on oath ; that alone would not do ; 
but in addition to that you have the oaths of other witnesses, which go 
to shew that that which he stated when not upon oath was true ; and there­
fore you have two pieces of evidence. 1 ought rather to put it that, 
instead of two witnesses being necessary to prove each fact, you must 
have the evidence of two persons giving evidence in contradiction to what 
has been sworn to by the prisoner ; as, one witness who could prove, as in 
this case, that on other occasions the prisoner had stated that which was 
diametrically opposed to that which he has sworn, and the other witness 
to give evidence of that which is directly opposite. You have therefore 
two contradictions : you have the contradiction of the prisoner himself, 
as deposed to on oath by one witness, and you have the contradiction 
of another independent witness, who speaks to the falsehood of the fact : 
you, therefore, have two independent contradictions on oath.’

Contradictions by Defendant. In R. r. Knill(w), where the defendant 
had been convicted of perjury, charged to have been committed in an

(0 K. r. Braithwaite, 1 F. & K. «38 ; H 
Cox, 444, Watson, B., and Hill, .1. In 
the latter report it in stated that * the 
prosevutor took it without vomiting it, and 
carried it to a Mrs. Watson's, and counted 
it over.' In the former, ‘ The prosevutor 
took it without counting it, and varrivd it 
to an adjaevnt lane, where he counted a 
part of it, and found it wrong ; he then 
gave it to a Mrs. Watson, and asked her to 
count it over.’ Mrs. Watson was the wit­
ness calksl to corroborate’ B.

(«) H. v. Owen, « Cox, 105, Martin, B. 
In R. V. Webster (I F. 4 F. 515; 8 Cox, 
187) a count alleged that the prisoner 
falsely swore that she had shewn to one C. 
certain invoices bearing certain dates. C. 
swore that the prisoner had not shewn him 
the invoices she had sworn to, but that sho 
hail shewn others ; and he produced a 
memorandum, he had made privately at 
the time, of the dates of the invoices, which 
shewed that they were not the same as

those sworn to by the prisoner. Cock burn, 
C.J., is said to have held the private memo­
randum to be a sufficient corroboration. 
If this case is correctly reported, it deserves 
reconsideration. The memorandum was 
not itself admissible, and could only be 
used to refresh the memory of the witness ; 
so that the whole statement rested on his 
single oath ; and, even if the memorandum 
bail been admissible, it would only have 
been the written statement of the witness 
and not on oath ; and the time when it was 
made and the veracity of its statements 
must have resti-d on his single oath. See 
R. r. I atm, « T. R. 6B5, in support of this 
reasoning. In It. v. Boulter, * it pro, p. 510, 
it was not even suggested that the prose­
cutor’s books could Ik* used to corroborate 
his evidence.

(i ) U. & B. «00 (C. C. It.). For the facts 
of this case, see post, p. 515.

(m ) 5 B. At. Aid. 029, note («).
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examination before the House of Lords, the only evidence was a contra­
dictory examination of the defendant before a committee of the House 
of Commons. Application was made for a new trial, on the ground that 
in perjury two witnesses were necessary, whereas in that case only one 
witness had been adduced to prove the corpus delicti, namely, the witness 
who deposed to the contradictory evidence given by the defendant before 
the committee of the House of Commons ; and it was insisted that mere 
proof of a contradictory statement by the defendant on another occasion 
was not sufficient, without other circumstances shewing a corrupt motive, 
and negativing the probability of any mistake. But the Court held that 
the evidence was sufficient, the contradiction being by the party himself, 

and that the jury might infer the motive from the circumstances (ww). 
In an anonymous case (x) a man swore before a justice of the peace, 
that three women were concerned in a riot at his mill (which was dis­
mantled by a mob on account of the price of corn). Afterwards, at the 
session, when the rioters were indicted (having been tampered with in 
their favour) he then swore they were not in the riot. Perjury was 
assigned on the oath that the women were in the riot ; there was no evidence 
to prove that they were, but the defendant’s own original information on 
oath, which was produced and read. The judge thought this evidence 
sufficient, and the defendant was convicted (//).

These two decisions, if correctly reported, appear to be contrary to 
first principles and to be virtually overruled by the series of cases next 
to be stated.

In R. v. Wheatland (:), on an indictment for perjury, alleged to have 
been committed on the trial of an indictment for larceny, it appeared 
that the defendant had sworn to several material facts before the com­
mitting magistrate, but when he was called on the trial, denied the whole 
of what he had stated before the magistrate. R. v. Knill and Anon, (a) 
were cited to shew that the contradiction by the oath before the magis­
trate would alone be sufficient evidence to convict the defendant ; but 
Gurney, B., held, that it was not sufficient to prove that the defendant 
had, on two different occasions, given directly contradictory evidence, 
although he might have wilfully done so ; but that the jury must be 
satisfied affirmatively that what he swore at the trial was false, and that 
would not be sufficiently shewn to be false by the mere fact that the 
defendant had sworn the contrary at another time ; it might be that his 
evidence at the trial was true, and his deposition before the magistrate 
false. There must, he held, be such confirmatory evidence of the defendant’s

(#•»') ft B. Sc Aid. 92». note («).
(.r) Cor. Yates, J., Lancaster Sum. Ass. 

1794. And afterwards. Lord Manslivld, 
C.J., and Wilmot, J„ and Aston, J., to 
whom Yates, J., stated the reasons of his 
judgment, concurred in his opinion. Notes 
to R. v. Harris, 6 B. Sc Aid. 939, MS. Bayley, 
J.

(y) The Precodent-book of Chambr', J., 
cited ft B. & Aid. ibid., suggests that when 
the same person has by opposite oaths as­
serted ana denied the same fact, the one 

VOL. I.

seems sufficient to disprove the other ; and 
with respect to the defendant (who cannot 
contradict what he himself has sworn) is a 
clear and decisive proof, and will warrant 
the jury in convicting him on either, for 
whichsoever is given in evidence to dis­
prove the other, it can hardly be in the 
defendant’s mouth to deny the truth of that 
evidence, as it came from himself.

(:) 8 G Sc P. 238.
(a) Supra.

2 L
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deposition before the magistrate, as proved that the evidence given by the 
defendant at the trial was false (/>).

And in R. v. Hughes (c), where a prisoner was indicted for perjury 
in evidence given before a grand jury, and her deposition on the hearing 
of the charge before the committing magistrate was put in to shew that 
the statement before the grand jury was false ; Tindal, C.J., held, that 
further evidence must be given ; for if the two contradictory statements on 
oath alone were proved, non comtal which was the true one (d).

In R. v. Jackson (e), where the prisoner was indicted for perjury, and 
it appeared that she had made two statements on oath, one of which was 
directly at variance with the other ; Holroyd, J., is reported to have said : 
‘ Although you may believe that on one or other occasion she swore that 
which was not true, it is not a necessary consequence that she com­
mitted perjury ; for there are cases in which a person might very honestly 
and conscientiously swear to a particular fact, from the best of his 
recollection and belief, and from other circumstances at a subsequent 
time be convinced that he was wrong, and swear to the reverse, without 
meaning to swear falsely either time. Again, if a person swears one

(6) In It. r. Knill, the Court held that 
‘ the jury might infer the motive from the 
circumstances,’ none of which are stated in 
the short minute of the ease ; some of them 
might have lieen such as to shew that the 
one statement was false, or the other state­
ment true. In the Anonymous ease the de­
fendant had been tampered with after his 
lirst examination, and the evidence of the 
tampering with the defendant might be 
such as to lead to the conclusion that his 
evidence on the trial was false. But sup­
posing those eases go the length of estab­
lishing the proposition, that the defendant's 
own evidence upon oath is sufficient to con­
tradict the evidence on which the perjury 
is assigned, it is conceived they cannot he 
supported. The prosecutor may charge 
the perjury either on the one statement or 
on the other, and whichever he selects it is 
clear that the defendant could not avail 
himself of a plea of autrefois acquit, or eon- 
eirt in ease lie were subsequently indicted 
for the other, and therefore he might he 
twice put in jeopardy, and perhaps twice 
convicted for the same offence. The judg­
ment in K. r. Harris, f> It. A Aid. 020, is 
conclusive to shew that this is a good ob­
jection. Again, such evidence leaves it 
wholly uncertain which of the two state­
ments is true; now it is a clear rule of 
criminal law that if the evidence on the part 
of the prosecution leaves it wholly uncer­
tain whether the crime chanjed has b»*en 
committed or not, the defendant must be 
acquitted ; and ns to the observation that 
‘ it can hardly he in the defendant's mouth 
to deny the truth of the evidence that came 
from himself,’ it must be remembered that 
there an- two statements upon oath, and if 
he is to he concluded from denying one to 
he true, the same reason would conclude

him from denying the other, and it would 
surely be unreasonable to hold that he is 
concluded to deny the truth of whichever 
the prosecutor may think tit to select. It 
is conceived, also, that an indictment 
charging each of the statements to lie false 
in separate counts could not succeed. The 
charges being directly contradictory the 
one to the other, it may Ik* doubted whether 
the grand jury would be warranted in find­
ing such an indictment ; or, if found, 
whether it would not be bad on the face 
of it ; and as the defendant could only 
make a defence to one charge by proving 
himself guilty of the other, the judge would 
probably insist upon the prosecutor electing 
on which charge he would proceed. But 
supposing these difficulties to be sur­
mounted, it is not easy to see how it would 
be possible for the jury to find a verdict 
without any evidence to shew which state­
ment was false. If they found a general 
verdict they would at one and the same 
time find each of the statements to be both 
true ami false, unless indeed they were,satis­
fied that the defendant had, upon both 
occasions, wilfully sworn to matters about 
which he had no knowledge at all. Ante,
pp. 476,808. C.S.O.

(r) I <’. & K. 610.
(d) The false statement before the grand 

jury was that certain tablecloths were the 
property of the prisoner's son. and she had 
sworn before the magistrates that they 
were her husband's ; and evidence of the 
state of the family was given to prove that 
the latter statement must be true; but 
Tindal, C.J., thought that there was so 
much doubt whether the prisoner might not 
have sworn under a misapprehension, that 
he directed an acquittal.

(f) 1 Lew. 270.
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thing at one time, and another at another, you cannot convict where 
it is not possible to tell which was the true and which was the false.

And in It. v. Hook (/), the prisoner, a policeman, laid an information 
against a publican for keeping open his house after lawful hours on the 
fast day, and on the hearing of the information swore that he knew nothing 
of the matter, except what he had been told by another person, and that 
‘ he did not see any person leave the publican's house, after eleven ’ on the night 
in question. Perjury was assigned on this last allegation. It was proved 
by the clerk of the magistrates that the prisoner on laying the information 
said, he had caught the publican ; he had last night seen four men leave his 
house after eleven ; one of them he could swear to ; it was W. ; he knew 
him by his coat. Another witness proved that the prisoner, on another 
occasion, made the same statement to him. A third witness, W., proved 
that, on a third occasion, the prisoner repeated the statement with the 
variation, ‘ One I can swear to ; it was your brother.’ It was proved that 
\V. and others had left the house on that night after eleven. The prisoner 
on the hearing of the information acknowledged that he had offered to 
smash the case for 30s. lie told another witness he should make the 
publican give him money to settle it ; another witness heard him offer the 
publican to settle it for £1, saying he was risking perjury ; and another 
witness proved that the prisoner owned he had received 10s. to smash 
the case, and was to have 10s. more. It was objected that there was 
no sufficient evidence, as these wrere only the statements of the prisoner 
not on oath against that on oath. But, on a case reserved, it was held 
that the conviction was right. In addition to the statements of the 
prisoner, there were strong confirmatory circumstances. The prisoner's 
offering to smash the case for one pound, his admitting that he had 
received 10s. and was to receive 10s. more, and his talking of making the 
publican pay to settle it, arc strong evidence to shew that what he stated 
upon his oath was false, and that his statements not upon oath were 
true (/).

In this case Pollock, C.B., expressed a doubt whether a conviction 
could thereafter be permitted in such a case as R. v. Knill (#/).

Proof of Former Trial. Where the former trial was of a civil action in 
any branch of the High Court of Justice (h), the record is proved (i) 
by the production of the original by an officer of the Court, under order 
of a judge or master (R. S. C. Urd. LXI., rules 28, 29), or of an office
copy (/).

Thus upon an indictment for perjury charged as having been com­
mitted on the trial of an action in the High Court of Justice, the

(/) D. & B. 00(1 (C. C. R.). The question 
involved was not the fact that the men left 
the house, but whether the prisoner had 
truly stated that he saw them leave.

(</) In R. v. Cleland 11001], 20 N. Z. L It. 
509, the Court seem to have eonsidered that 
It. r. Hook aetually overrules It. r. Knill, 
nnte, p. fil2.

(h) Ineluding actions tried at the assizes.
(») As to former rule, see It. v. lies, 

Hardr. 118. Bull (N. I».) 243. 2 Hawk, 
c. 40, s. 57. 3 Stark. Ev. 833. There is

not now any judgment roll. Under the 
old practice, final judgment was entered 
before any roll was carried in, and an entry 
in a judgment book, stating that interlocu­
tory judgment had been signed in an action, 
and linal judgment afterwards entered, 
was held enough to prove the entry of such 
judgment without producing the judgment 
roll or an examined copy. K. v. (iordon, 
C. & M. 410, Denman, C.J. See Fisher v. 
Dividing, 9 Dowl. l*r. Cas. 872.

(j) Vide jHtsI, Bk. xiii. e. iii. 4 Evidence.* 
2 l 2
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production by the officer of the Court of the copy writ filed under Ord. 
V., rule 7, and the copy pleadings filed under Ord. XLI., rule 1, and by 
the solicitor for the defendant in the action of the order to discuss the 
action were held sufficient evidence of the existence of the action (k).

A minute written by the officer of the Court on the jury panel, verdict 
for damages 1»., was held sufficient evidence of a trial at nisi prius, though 
the nisi prius record on production had no postea endorsed (/).

Where the perjury is assigned on a former trial for felony or mis 
demeanor, the former trial may be proved by certificate of the officer 
having custody of the records of the court where the former trial took 
place (in).

Where the former trial was before a jury it is not necessary to prove 
that their verdict was given on all the issues sent down for trial (n), 
nor even that they gave any verdict, if they have in fact been sworn 
and have tried the case (o). Whatever the form of trial, the material 
thing to prove is that there was a trial. Its result is immaterial to the 
issue of perjury, and the judgment or conviction (p) is not admissible as 
evidence that the perjury assigned was committed. Nor are statements 
made by the judge in giving judgment on the former trial admissible 
against a witness oi a prosecution for perjury in his evidence given at that 
trial (r).

On an indictment against T. R. for suborning one M. to commit 
perjury, it was contended on the part of the Crown that the bare pro­
duction of the record of M.’s conviction was of itself sufficient evidence 
that he had, in fact, taken the false oath as alleged in the indictment. 
But it was insisted, for the prisoner, that the record was not of itself 
sufficient evidence of the fact ; that the jury had a right to be satisfied 
that such conviction was right ; that R. had a right to controvert the. 
guilt of M. ; and that the evidence given on M.’s trial ought to be submitted 
to the consideration of the present jury ; and the Recorder obliged 
counsel for the Crown to go through the whole case in the same manner as 
if the jury had been charged to try M. (s).

Central Criminal Court. - On a trial for perjury at the Central Criminal 
Court the caption of the same Court of oyer and terminer or gaol delivery 
at which the indictment for perjury is preferred, the former indictment

(O It. ». Scott. 2 Q.B.D. 41.'».
(/) It. r. Brown. M. A M. 816; .11\ A l\ 

572. Tenterdcn, (after consulting the 
other judges of the Court of King’s Bench.

(m) II A 15 Viet. e. UK), s. 22, ante, 
,». 482.

(m) It. r. Sehlesinger, 10 Q.B. t>70. The 
indictment alleged the trial of two issues 
before the sheriffs of Ixmilon on writ of 
execution, and the position shewed a verdict 
on one issue only. The jury had been 
summoned and sworn to try both, as ap­
proved by the record. The record stated 
that the jury, after evidence given, with­
drew to consider their verdict, and after 
they had agreed, returned to the bar to 
deliver their verdict, ‘ Whereupon the 
plaintiff being called, comes not, Ac.’

(o) R. »•. Bray, 0 Cox, 218. The Re­
corder, after consulting Brarnwell, B., and 
Bylee, J.

(/>) H. r. (loodfellow, C. A M. 609 (con­
viction before justices). See R. v. Dowlin, 
5 T. It. 311. In R. r. Moreau, Il Q.B. 
1028 (award of an arbitrator), Denman, 
C.J., said: ‘ The decision of the arbitra­
tor in respect of the fact is no more than 
a declaration of his opinion, and there is 
no instance of such a declaration of opinion 
being received as evidence of a fact against 
a party to be affected by proof of it in any 
criminal case.*

(r) R. »•. Britton, 17 Cox. <127.
(*) It. v. Reilly, I I.each, 454. The re­

cord was not res judicata in the proceedings 
against R.
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with the indorsement of the prisoner’s plea, the verdict, and sentence of 
the Court thereon, together with the minutes of the trial, made by 
the officer of the Court, are at common law sufficient evidence of the former 
trial, without a regular record or any certificate thereof (<).

Quarter Sessions. The sessions book containing the orders and other 
proceedings of a Court of Quarter Sessions made up and recorded after 
each sessions, with an entry containing the style and the date of tin- 
sessions, and the name of the justices in the usual form of a caption, no 
other record being kept, is good evidence of the trial of an appeal against 
an order of removal (u).

County Court. Where an indictment is preferred for perjury com­
mitted on the hearing of a plaint in the County Court, the proper mode 
of proving the proceedings in that Court is to produce the Court book 
containing a note of the plaint or a copy of the minutes bearing the seal 
of the Court, and purporting to be signed and certified as a true copy by 
the registrar of the Court under s. 28 of the County Court Act, 1888 
(51 * 52 Viet. e. IS) (r).

Ecclesiastical Court. An indictment for perjury alleged that a certain 
suit was instituted in the Prerogative Court of Canterbury, in which 
M. S. M. was plaintiff, and J. T., J. 11. T., W. B. W., and W. T. A., 
defendants ; and in order to prove this allegation, an officer from the régis 
trar’s office in the Prerogative Court produced from the office an original 
allegation put in on behalf of M. S. M. and the original " ion put in 
on behalf of the executors in answer to it, and proved the signatures of 
two advocates, who acted as advocates in the Court, to each of the allega 
tions. This was held sufficient proof of the suit having been instituted 
as alleged (to).

Proof of Authority to administer the Oath. It is sufficient, to sup­
port the averment that the party administering the oatli had com- 
|K*tent authority for that purpose, to shew in the first instance that he 
acted as a person having such authority. Thus, upon an indictment 
for perjury before a surrogate in the Ecclesiastical Court, it was ruled, 
that the fact of the person who administered the oath having acted 
as a surrogate was sufficient prima facie evidence of his having been 
duly appointed, and having authority to administer it. And Kllen- 
borough, C.J., said : ‘ I think the fact of Dr. P. having acted as surrogate 
is sufficient prima facie evidence that he was duly appointed and had 
competent authority to administer the oath. I cannot for this purpose 
make any distinction between the Ecclesiastical Courts and other juris­
dictions. It is a general presumption of law, that a person acting in a

(0 It. v. Newman, 2 Den. 390. The 
trial fur perjury was in December 1851 ; 
the trial on which the perjury was com­
mitted was at a eeraion held on May 12. 
1851, and the caption was dated on that 
day. Ah to other mode# of proof, see 14 A 
15 Viet. c. 100, 8. 22, ante, p. 482.

(it) R. v. Yeoveley, 8 A. A B. 806. In 
R. w uni, ii c. A>. 166, Park, J., had 
rejected the sessions hook on the strength 
of a statement by the clerk of the peace 
that he would, on request, have drawn up

a record of the trial of such an appeal.
(v) This enactment takes the place of 

0 A lo Viet. o. M, s. ill. See R. v. It»"- 
land. 1 F. A F. 72. Bramwell. It., held 
that the proceedings on hearing the plaint 
could not be proved by the assistant clerk 
of the Court. In R. r. Ward, 3 Cox. 270, 
Maule, J., held that want of proof of a 
county court summons was answered by 
the fact of the prisoner's ap|>earance, which 
might be proved by parol.

(to) R. v. Turner, 5 ('. A K. 732, Erie, .1,

A2A
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public capacity is duly authorised so to do’ (x). Hut upon its appearing 
that the surrogate was appointed contrary to the canon (which requires 
that no judicial act shall be speeded by any ecclesiastical judge, unless in 
the presence of the registrar or his deputy, or other persons by law allowed 
in that behalf), it was held that his appointment was a nullity and the 
averment that he had authority to administer the oath was negatived (»/). 
Where perjury was assigned upon an affidavit sworn before C., a com­
missioner, &c., and it was proved that C. acted as a special commissioner 
for taking the affidavits of parties in prison, or unable from sickness to 
attend before a judge ; Patteson, J., held that this was sufficient evidence 
that C. was a commissioner, and that it was not necessary to prove 
the commission under which the affidavit was taken, upon the general 
principle that a person acting as a public officer must be taken to have 
authority as such, and that a commissioner for taking affidavits came 
within that principle (z). An affidavit was alleged to have been sworn 
before R. G. W., a commissioner, ‘ then and there being duly authorised 
and empowered to take affidavits in the said county of G. in or concerning 
any cause depending in Her Majesty’s Court of Exchequer.’ It was 
proved that XV. had acted as a commissioner for taking affidavits in the 
Court of Exchequer for ten years ; that he had never seen his commission, 
but had directed it to be applied for ten years before through his agent, 
and had been told by him that it had been granted. It was held that W.’s 
acting as a commissioner was prima facie evidence that he was so (a).

On an indictment for perjury in a County Court, Maule, J., held 
that proof that the judge acted in the capacity of a judge of the Court in 
pursuance of and under the County Courts Act, 184G (repealed), was 
sufficient (/>).

The same rule applies to deputy judges of County Courts (c).
XX'here a question arises whether by the practice of a Court an affidavit 

is prescribed or required, the rules of practice should be proved by an 
official copy (d) or by an officer who can verify the practice (c).

Where the jury is assigned on an oath before a Court or person with 
limited jurisdiction it is necessary to prove such facts as would give 
jurisdiction to administer the oath ( / ). This rule was applied in several 
cases under the old bankruptcy law where the jurisdiction of commissioners 
of bankruptcy to examine a bankrupt depended on the existence of a good 
petitioning creditor’s debt (</) or the fact of bankruptcy (h).

XXrhere the issue and (or) service of a summons or the laying of an

(x) It. r. Verelst, 3 Camp. 432. R. V. 
Crewwell, 2 Chit. Cr. L. 312.

(»/) It. r. Verelst., supra.
(•) It. v. Howard. I M. * Roh. 187.
(o) It. r. Newton, I C. <V K. 4SI», Atelier- 

ley, Serjt., after commlting Tindal, C.J. 
The defendant had requested Whatley to 
aet as commissioner in taking this particu­
lar allidavit.

(fc) R. v. Ward, 3 Cox, 279. An attempt 
had liven made to prove the due constitu­
tion of the Court by production of a copy 
of the 1 London Gazette,’ which turned out 
to be the wrong one.

(r) R. r. Roberts, 14 Cox, 101.
(</) I'tie /*>< Bk. xiii. e. iii.
(r) See R. r. Koops, 0 A. & K. 198. In 

that ease printed rules were not admitted 
in the absence of evidence that they were 
sanctioned by the Court, or known to 
express its practice.

(/) See R. »». Dunning. L R. 1 C. C. R. 
290. ante, p. 480.

(7) R. r. Kwington, 2 Mood. 223 ; C. & 
M. 319.

(A) R. v. Punshon [1812], 3 Camp. 90. 
Vide R. v. Bullock, 1 Taunt. 71.
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information is necessary to give the justices jurisdiction to take the 
evidence on which the perjury is assigned, it is necessary to prove the issue 
service, &c. (i), or that its absence or defects were waived (j). Proof of 
such matters may also be necessary in order to ascertain the nature of the 
proceeding before the justices from the point of view of the materiality 
of the false evidence (k).

An indictment alleged that the prisoner appeared at petty sessions 
in pursuance of a summons requiring him to answer a complaint of 
A. J. touching a bastard child of which she alleged him to be the father (Z), 
and alleged that he committed perjury on the hearing of that complaint. 
The magistrates’ clerk produced a book containing the minutes made 
by him on the occasion, headed ‘ Ann J. v. It. N., affiliation,’ and then 
the evidence was set out. There was no other evidence of the proceed­
ings before the justices. It was objected that the summons ought to 
have been produced, or notice to produce it served on prisoner. Wight- 
man, J., said : ‘ 7 & 8 Viet. c. 101, provides that “ upon complaint by the 
mother, the justices shall have power to summon the putative father, 
and upon the appearance of the person so summoned, or upon proof of 
the service of the summons, to hear and adjudicate upon the case.” A 
summons was, therefore, necessary to give the magistrates jurisdiction 
to hear the case ; and to prove that they had jurisdiction in this case 
it must be proved that the prisoner was duly summoned, either by pro­
duction of the summons, or by secondary evidence, after notice to the 
prisoner to produce it. The minutes of examination in this case were 
no more than the minutes of a shorthand writer’(m).

It has been ruled that on indictments for perjury before justices, if 
the proceeding there was on a written information it must be produced, 
or its loss or destruction accounted for (w).

Petty Sessional Courts now have a register of the minutes and 
memorandums of all the convictions and orders of the Court, and all 
proceedings directed by rules of Court to be registered (o). The 
register is prima facie evidence only in the Court for which it is

Upon trial for perjury committed at the hearing of an information 
in bastardy, the indictment alleged the application for a summons, the 
issuing thereof, and the hearing upon it, proof of the information, of the 
appearance of the defendant, of the hearing, of evidence being given on 
both sides, and of no objection being made of the want of a summons, 
was held sufficient to shew jurisdiction in the justices who heard the 
information, without proof of the summons which issued upon that

(«) K. e. Whybrow, 8 Cox, 438 : R. v. 
Hlirn ll. :t F. * V. ’71 : R. r. Carr. 10 Cox. 
504 (C. C. R): all cam’s relating to the pro­
duction of summonses.

(y) R. ». Smith. L R. I G G R. MO. 
R. r. Hughes. 4 V-HL). 014, au te. p. 403. 

(le) R. t>. Carr, ubi eup.
(l) The proceedings were taken under 

7 & 8 Viet. e. 101, ss. 2, 3. now superseded 
by 35 & 30 Viet. r. 06. s. 3.

(m) R. r. Newell. 0 Cox, 21. Cf. R. ».

Hughes, 4 Q.lt.D. 014, and cases cited 
ante, p. 403.

(m) R. e. Dillon, 14 Cox, 4. Lopes, J.
(<>) 42 & 43 Viet. e. 40. s. 22. Summary 

Jurisdiction Rules, 1880 iind 1000.
(/>) Police Commissioner v. Donovan 

fl9W], l K.It. mû."). In other caaee it is
only an aide mémoire. and does not dispense 
with proof of summons, &e. It. v. Cox, 1(1 
Cox, 504 (G C. R.).
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information ; and a conviction for perjury upon the indictment wax 
upheld (q).

Proof of the Oath. The taking the oath must he proved as it is 
alleged, unless the indictment is amended. Therefore, if it is averred that 
the defendant was sworn upon the Holy Gospels, &e., it will not be 

to prove that he was sworn in some other manner (r). Where 
the allegation in an indictment was, that on the trial of an action the 
prisoner ‘ was duly sworn, and took his corporal oath on the Holy Gospel 
of God,’ and the proof was that the witness was sworn and examined ; 
and it was objected that the particular mode of swearing must be proved, 
as the evidence given would apply to the oath of a Jew, or person of any 
other religion than the Christian ; Littledale, J., held the proof sufficient, 
as the ordinary mode of swearing was the one specified (a). Where an 
indictment stated that the prisoner was sworn to speak * the truth, the 
whole truth and nothing but the truth,’ and it was proved that the oath 
taken was in the form, ‘ you shall true answer make,’ this was held to 
be no variance (<).

It is necessary to prove that the oath was taken in a place over which 
the Court of trial for the perjury has jurisdiction, but, where the oath is 
proved to have been taken in the county in which the defendant is in­
dicted, variance between indictment and proof as to the place of taking 
the oath are immaterial («).

The recital of the place where the oath is administered in the jurat 
of an affidavit is sufficient proof that the oath was administered at the 
place named (r). Where, therefore, perjury was assigned on an answer 
in Chancery, and the defendant’s signature to the answer, and that of the 
Master in Chancery to the jurat, were proved, and that Southampton 
Buildings, which the jurat recited as the place where the oath was admin­
istered, was in the county of Middlesex ; Tenterden, C.J., held that this 
was sufficient proof that the oath was administered in Middlesex (#*■). 
So where on an indictment for perjury committed in an affidavit, the 
original affidavit was produced, and proved to be signed ' J. T.,’ in the 
handwriting of the prisoner, and the jurat was ‘ Sworn in open court 
at Westminster Hall, the 10th day of June, 18lb, by the Court,’ and 
it was proved that the words ‘ By the Court ’ were in the handwriting 
of one of the masters of the Court, by whom the jurats of affidavits 
are signed when the affidavits are sworn in Court. It was objected 
that it should be shewn that the master was in Court when the prisoner 
was sworn before him. Krle, J., said: ‘We have proof of the hand­
writing of the party sworn, and of the officer, who is authorised to 
administer the oath; and when an officer thus authorised writes 
under a proper jurat the words “ By the Court,” 1 think that that is 
sufficient evidence that the affidavit was sworn before him, and properly 
sworn in Court ’ (x). And upon an indictment in Middlesex, it may

(v) R. e. Smith, L. H. 1 C. C. R. 110.
(r) R. r. McCarthcr, Peake (3rd ed.) 211. 

Rinsing the hook and lifting the hand are 
directory only. R. r. Haly, I Crawf. & 
l)ix. Circ. Ct. (Ir.) 100.

(») R. r. Rowley, Ry. & M. 2110.
(I) R. t\ Southwood, ] F. & F. 380,

Watson, 1$.
(«) R. v. Taylor, Skin. 403.
(»•) R. v. Spencer, 1 C. & P. 200, Tenter­

den, C.J.
(»<*) It. v. Spencer, Kii/irn.
(z) R. r. Turner, 2 C. & K. 732.

D6A
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be hIiowii that the oath was in fact taken in Middlesex, although the jurat 
state it to have been sworn in the city of London (//). The prisoner must 
of course be identified as having sworn the oath.

On an indictment for perjury, in an answer in Chancery, sworn before 
the passing of the Judicature Acts, the bill must be produced and proved 
in the usual way (z). Proof of the defendant’s signature, and that of the 
master before whom the answer purported to be sworn, was evidence 
of the defendant’s having sworn to the truth of the contents, without 
calling the person who wrote the jurat, or proving the identity of the 
defendant as being the very same person who had signed the answer (a). 
But unless there was such proof of the defendant’s signature, or some 
other sufficient proof to identify him as the person by whom the oath 
was taken, no return by commissioners or of a master in Chancery was 
sufficient (b). In a case upon ,‘11 Geo. II. c. 10, s. 24 (for taking a, false 
oath to obtain administration to a seaman’s effects, in order to receive 
his wages), it was held necessary to prove, directly and positively, that it 
was the prisoner who took the oath (r).

On an indictment for perjury all the evidence referable to the fact 
on which the perjury is assigned must be proved (d) : such prefatory 
averments and innuendoes as are stated in the indictment with this 
object (r). On an indictment for perjury on the trial of an action it was 
held sufficient to go to the jury if that a witness deposed for recollection 
the evidence given by the prisoner, though he did not take it down in 
writing, and could not say with certainty that it was all the evidence 
given by the prisoner, but could only say with certainty that it was all 
he gave on that point, and that he said nothing to qualify it (/).

Where a prisoner is indicted for perjury in evidence given on the trial 
of a cause, it is only necessary for the prosecution to prove so much 
of that evidence as is relevant to the matter in issue on the trial for 
perjury ; but if the prosecution prove the whole of the prisoner’s 
evidence on the former trial, and it refers to any deed or other document, 
which is so mixed up with it that it is necessary to be read in order to 
make the evidence intelligible, the prisoner is entitled to have it put in

(ij) It. V. Emdcn, » Kant, 437.
(:) 3 Stark. Ev. 869, citing It. v. Alford, 

I I .«each. 160.
(a) It. v. Benson. 2 Camp. 608. It. e. 

Morris, 2 Burr. 1180 ; I l«eaeh, 60. The 
Court of Chancery made a general order 
that all defendants should sign their 
answers with a view to the more easy proof 
of perjury in answers. 2 Burr. 118!». See 
It. r. Turner, 2 V. K. 732.

(h) Id. ibid.
(r) It. »•. Brady. I Leach, 327.
(</) It. r. Itowley, Ry. & M. III. 220. 

Littledale, .1.
(< ) Stark. Ev. 860. There are rulings liv 

Kenyon, C.J., that the whole of the defend­
ant's evidence must be proved, unless the 
perjury is assigned on a point which first 
arose on his cross-examination. It. r. 
Jones, Peake (3rd ed.), 61. It. r. Dowlin, 
ibid. 227. These iidings have been criti­
cised by text writers as anomalous, in that

they require the prosecutor to anticipât» 
the defence (2 Chit. Cr. L. 312: 3 Stark. 
Ev. 868), and so far as inconsistent with the 
rule above stated, are not now law. The 
defendant can, of course, cross-examine the 
witness who proves his evidence to prove 
that he corrected or explained his evidence. 
It. v. Carr. | Sid. 418.

(/) It. r. Rowley, nbi sup. In K. r. 
Mouton, 3 C. & P. 4U8, three witnesses 
stated what the defendant had said on the 
trial of an indictment for an assault, and 
the defendant was convicted, although 
none of the witnesses took down the evi­
dence as it was given, and none of them 
professed to state the whole of the evidence 
given. And this course has been followed 
in subsequent eases. R. v. Meek, reported, 
It V. & I*. 613, as to another point. R. r. 
Ann Bird, (Jloueester Spr. Ass. 1842, Cress- 
well, J., mile. p. 60(1.
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and road for that purpose ; but he is not entitled to require it to be 
regularly proved by calling the attesting witness or the like (</).

Where the perjury is assigned on an affidavit, deposition or examina­
tion signed by the prisoner, the original must be produced and verified, 
and secondary evidence is not admissible (//), except on proof that the 
original is lost or destroyed (i), or under the control of the prisoner (/').

It seems that if a party produces an affidavit, purporting to have been 
made by him before commissioners in the country, and makes use of it in 
a motion in the cause, it will be evidence against him that he made it (k).

Upon an indictment for perjury alleged to have been committed 
upon the hearing of an information for sporting without a game certifi­
cate, in order to prove what the defendant swore before the magistrate, 
his deposition taken in writing oefore the magistrate was put in, and 
it was held that evidence was not admissible of other things stated by 
the defendant, when he was examined as a witness before the magistrate, 
but which were not contained in the written deposition (/).

Upon an indictment for perjury in an affidavit which was signed 
with the mark of the defendant, it appeared on production of the affidavit 
that the jurat omitted to state that it was read over to the defendant (tn) ; 
Littledale. J., said : 1 As the defendant is illiterate, it must be shewn that 
she understood the affidavit. In those cases where the affidavit is made 
by a person who can write, the supposition is that such person was 
acquainted with its contents, but in the case of a marksman it is not so. 
If in such case the master by the jurat authenticates the fact of its having 
been read over, we give him credit ; but if he does not, and the fact were 
so, he ought to be called to prove it. I should have difficulty in allowing 
the evidence of anv other person to that fact.’ And no evidence being 
adduced to shew that the affidavit was read over in the presence of the 
defendant, it was held that the assignments of perjury on this affidavit 
could not be supported (n).

(</) It. r. Smith, 1 F. & F. US, Erlv. ,F.
(A) If copies arc produced, they must he 

ollice or examined copies, and not obviously 
defective. It. r. Christian, MSS. C. S. (!. 
C. & M. 388, Denman, C.J. In that case, 
upon an indictment for perjury, a copy of 
u hill in Chancery was rejected which con­
tained many abbreviations, ami bad all the 
dates in figures, it being proved that in the 
original bill all the words were written at 
full length, and all the dates expressed by 
words.

(«) I'ide /Hist, Bk. xiii. c. i. ' Evidence.’
(i) K. r. Millies, 2 K. & F. 10. Hill. ,1. 

Taylor on Evidence (lllth ed.). s. 1535.
(le) It. t\ James, Show. 3117. 3 Stark. 

Evid. 857. Ami see Briekell ». Hulsc, 7 A. 
& E. 454.

(/) It. t • Wylde. Il C. & I*. 380. Park, J. 
The correctness of this decision seems ques­
tionable. In the ease of summary convic­
tions there is no statute which requires 
magistrates to take down the evidence in 
writing, and therefore what a party says 
in an examination before a magistrate on 
such an occasion may be proved by parol,

whether any person took it down or not. 
Robinson r. Vaughton, 8 C. & I*. 252, 
Aldcrson, B. Inasmuch, therefore, as all 
the defendant said might have been proved 
by parol, it is difficult to see how the depo­
sition being put in could prevent other 
matters not contained in it from being 
proved by parol. The distinction between 
depositions in felony and in summary con­
victions was not noticed in this case, nor 
was any reference made to It. v. Harris. 
I Mood. 338. And the decision in the text 
appears at variance with the ordinary prac- 
tice of examining a witness in cases of 
felony as to other statements made by him 
before the committing magistrate, after his 
deposition had been put in and read.
C. S. (5.

(m) Unless the jurat so states, other evi­
dence must be given that the affidavit was 
read over to the defendant.

(») R. ». Hailey. By. & M. 94. It was
also held in this case, that where one affi­
davit, which has a perfect jurat, refers to 
another affidavit which is inadmissible for 
want of proof that it was read over to the
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Where the evidence was given orally it must be proved by a person 
present when it was given, e.y., a shorthand writer or other person who 
took a note of it which he can verify, or a person who can swear from 
memory to the substance of the evidence. The clerk of the Court may 
be called for this purpose, but it is unusual and inexpedient, even if 
lawful, to call the judge.

Where a bill of indictment was preferred for perjury, alleged to have 
been committed at Quarter Sessions, it was proposed to examine the chair­
man of the Quarter Sessions at the trial at which the alleged perjury 
was committed, but he expressed a desire not to be examined as a witness 
to prove what was sworn before him ; Patteson, J., held that he ought not 
to be examined. He was the president of a Court of Record, and it would 
be dangerous to allow such an examination, as the judges of England 
might be called upon to state what occurred before them in Court (<>).

On an indictment for perjury committed on a trial at the 
assizes before a Queen’s counsel, his notes of the evidence, proved 
to be in his handwriting, were tendered in evidence, but were held 
inadmissible (p).

A grand juror in England may not be called to prove perjury 
committed before the grand jury (7).

In a case of perjury where the statements of the prisoner had not 
been taken down and were proved from memory, some observations 
being made as to the judge of the County Court who had tried the case 
not being called to prove his notes, though he was willing to appear ; 
Ryles, J., said that the judges of the superior Courts ought not, of course, 
to be called upon to produce their notes. If he were subpuenacd for 
such a purpose he should certainly refuse to appear But the same 
objection was not applicable to the judges of inferior Courts ; he saw 
no reason why they should not be called, especially where, as in this 
case, the judge was willing to appear (/•).

In It. v. Withers (#) the notes of a County Court judge seem to have

defendant, the former affidavit cannot lie 
read. The report does not state in what 
manner the one affidavit referred to the 
other, t'f. It. V. Pet liens. «7 .1. P. 37H.

(o) It. r. Gaesid, s c. A r MB. The 
gentleman in question was one of the grand 
jurors who had to consider the hill, and the 
grand jury asked the judge- whether he 
ought to be examined. In the absence of 
his evidence, the bill was ignored. The 
ease is noted with a query in Stark. Nil. 
In It. e. Jones, IS C. & P. 137. on an indict­
ment for perjury, the chairman of the 
Worcestershire Quarter Sessions proved 
what a witness swore on a trial before him 
at the Quarter Sessions. 4 It would, no 
doubt, be extremely inconvenient if tin- 
judges were called upon to give evidence as 
to what occurred before them in court, but 
the inconvenience in the case of chairmen 
of Quarter Sessions is comparatively slight, 
especially as they are usually present at the 
Assizes, and the evidence must be given in 
the county where they are chairmen. As­

suming, however, that the inconveniences 
in their case were considerable, it seems 
worthy of further consideration how far 
that can prevent their liability to be called 
as witnesses. The general rule undoubtedly 
is, that every person is liable to be com­
pelled to give evidence in a criminal case, 
and it may be dangerous to introduce ex­
ceptions which may prevent persons from 
giving evidence either for the Crown or for 
the defendant.’ (,\ S. (5.

(/<) It. v. Child, 0 Cox, IU7. Talfourd, .1. 
Nor is the conviction or judgment on the 
trial in which the false oath was taken. 
It. v. Goodfetiow, C. A M 660.

(q) R. v. Hughes, I ('. & K. fi2ft, Tinilal, 
C.J. Secus in Ireland, I & 2 Viet. c. 37. s. 2.

(r) It. v. Harvey, s Co*, im. rf. It. v. 
Morgan, (1 Cox. 107. It. r. Newell, ibid. 21.

(«) It. r. Withers, l Cox, 17. The in­
dictment alleged that the prisoner falsely 
swore that the words .1. S. were written by 
,1. S. at the house of M. P. in the parish of 
M. in the county of (J. The proof by the
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been used on a trial for perjury in a County Court to prove the evidence 
given by the prisoner there.

Statements or admissions by the prisoner, whether sworn or unsworn, 
may be put in evidence against him to prove any allegation in the indict­
ment. Thus statements made by the prisoner in a petition to an insolvency 
Court, uncontradicted by any conflicting testimony, were held good 
evidence to prove allegations on an indictment for perjury as to the 
condition of the prisoner’s affairs and the presentation of the petition (/).

Where an indictment for perjury alleged that a bill was pending 
in the Court of Chancery, and that it became material to ascertain whether 
an annuity granted by U. If. to the defendant, or granted to J. If. It., 
as trustee for the defendant, had been paid up to 1828, and that the 
defendant falsely swore that the annuity had not been paid up to 1828 ; 
and in order to shew that It., who was abroad, had paid the money to 
the defendant, it was proved that It. had sent money to his banker’s 
by his clerk ; it was held that what the clerk said about the money at the 
time he paid it into the banker’s was admissible in evidence, on the ground 
thfit it was a declaration made by an agent acting at the time within 
the scope of his authority (u).

As to evidence of handwriting where the perjury is assigned on a denial 
of a signature, sec 28 & 29 Viet. c. 18, s. 8, post, ltook XIII. ' Evidence ’ (v).

On an indictment for perjury alleged to have been committed on 
the trial of A. P., for an indecent assault, it appeared that the prisoner 
had sworn that P. had assaulted her at a certain time and place, but on 
cross-examination she had admitted that certain liberties had been taken 
without resistance ; whereon the judge directed an acquittal. P. and 
others were called to prove that no such assault could have been com­
mitted at the time alleged ; and it was held that the prisoner was entitled 
to prove what her conduct was immediately after the alleged assault. ; 
that she had made immediate complaint ; and that all the evidence which 
was admissible on the trial of the assault was admissible for the purpose 
of shewing that the prisoner was not guilty (tr).

The defendant is of course entitled to adduce evidence to prove that 
the evidence alleged to be false was qualified or explained by later answers, 
whether in an oral examination or on affidavits, &c. (x).

Competency.- Most of the common law rules as to the competency

judge'» note» was that the prisoner swore 
as alleged, except that they did not describe 
M. P.'» house as in the parish of M. Rolfe, 
It., held that the allegation might he made 
out by proving orally that M. l’.'s house 
was in that parish.

(0 R. r. West ley. Bell. 1113 (C. C. R.).
(«) R. v. Hall. 8 C. * P. 358, l.ittledalc. 

J.
(v) In R. v. Taylor, I» Cox, 58 (decided 

before that Act), the defendant had, in a 
County Court action, sworn that the signa­
ture to a paper was not his. He had then, 
on the direction of the judge, written his 
name on a piece of paper, and the judge 
had compared this writing with that of the 
disputed writing. Wight man, J., inclined

to think that the second signature was ad­
missible as part of the transaction out of 
which the charge rose. And. the prisoner 
not objecting, the paper was handed to the

(tv) R. i'. Harrison, V Cox, 503.
(x) R. v. Carr, 1 Sid. 418; 2 Keb. 570. 

In that ease an answer in Chancery had 
been excepted to as insufMeient, and a 
second answer was put in explaining tin- 
generality of the lir»t. Upon a trial at bar, 
it was held that nothing could be assigned 
as perjury which was explained by tin- 
second answer. ' At which unexpected 
evidence and resolution the counsel for the 
prosecution were surprised.'
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of witnesses liavc been abrogated by the statutes set forth, post, 
Book XIII. Chapter V. (‘Evidence’). The remaining exceptions relate 
to infants of tender years, persons of unsound mind, and the husband 
or wife of the accused.

Where, upon an indictment for perjury committed upon a criminal 
trial, the alleged perjury arose upon evidence given in reply to the testi­
mony of one of the defendants on the former trial, who was acquitted and 
examined as a witness, and the indictment did not state his acquittal, 
nor did the minute of the verdict produced shew it ; it was held that , 
although the evidence of a shorthand writer, who stated that the defend­
ant was acquitted and then examined, was not any proof of his acquittal, 
yet it was good proof that he was examined (y).

Sect. II. Perjury under the Statute of Elizabeth.

By 32 Hen. VIII. c. 9, s. 3 (1540), it is inter alia provided that ‘ no 
person or persons of what estate, degree, or condition soever he or they 
be do hereafter unlawfully ’ . . . ‘ suborn any witness by letters, rewards, 
promises, or by any other sinister labour or means ’ ... * to the pro­
curement or occasion of any manner of perjury by false verdict, or other­
wise in any manner of court aforesaid,’ i.e. in any of the King’s Courts 
which have authority by the King’s Commission, patent, or writ, to hold 
plea of lands or determine the title to lands. The penalty is forfeiture 
of £10 by action or information, whereof half goes to the King, half to 
the person suing.

5 Eliz. c. 9 (1562) (:), after reciting the above enactment, provides 
(sect. 1) that * all and every such person and persons which . . . shall unlaw­
fully and corruptly procure any witness or witnesses by letters, rewards, 
promises, or by any other sinister and unlawful labour or means what­
soever, to commit any wilful and corrupt perjury, in any matter or cause 
whatsoever now depending, or which hereafter shall depend in suit and 
variance, by any writ, action, bill, complaint, or information, in any wise 
touching or concerning any lands, tenements, or hereditaments, or any 
goods,chattels,debts, or damages, in any of the courts before mentioned (a), 
or in any of the Queen’s Majesty’s courts of record, or in any lect, 
view of frank pledge or law-day, ancient demesne court, hundred court, 
court baron, or in the court or courts of the stannary in the counties 
of Devon and Cornwall ; or shall likewise unlawfully and corruptly procure 
or suborn any witness or witnesses, which shall be sworn to testify in

(y) It. v. Brown. M. & M. 315, Tonter- 
den, «I., after consulting the other judges of 
the Court of King's Bench. The acquittal 
was material only on the question of the 
competence of such defendant to give evi­
dence on the former trial.

(z) Made perpetual by 20 Eliz. c. 5, s. 2, 
and 21 .lac. 1, e. 28. s. 8. The numbering 
of the sections in the text follows that of 
the Revised Statutes (2nd ed.) which dif­
fers from the numbering in RufThcad’a 
edition.

(a) Viz. (as in .12 Hen. VIII. e. 0), ‘ the

King's Courts of Chancery, the Star Cham­
ber, the Whitehall, or elsewhere within any 
of the King's dominions of England or 
Wales, or the marches of the same, where 
any person or persons have or from thence­
forth should have authority by virtue of the 
King’s commission, patent, or writ, to hold 
pica of land, or to examine, hear, or deter­
mine any title of lands, or any matter of 
witnesses concerning the title, right, or 
interest of any lands, tenements, or here­
ditaments.’
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perpetuam rci memoriam ; that then every such offender or offenders 
shall for his, her, or their said offence, being thereof lawfully convicted 
or attainted, lose and forfeit the. sum of forty pounds : and if it happen 
any such offender or offenders, so being convicted or attainted as afore­
said, not to have any goods or chattels, lands, or tenements, to the value 
of forty pounds, that then every such person so being convicted or attainted 
of any the offences aforesaid shall for his or their said offence suffer 
imprisonment by the space of one half-year, without bail or mainprize, 
and to stand upon the pillory (b) by the space of one whole hour, in some 
market town next adjoining to the place where the offence was committed, 
in open market there, or in the market town itself where the offence was 
committed . . . ’ (r).

Sect. 2. ‘If any person or persons . . . either by the subornation, un­
lawful procurement, sinister persuasion, or means of any others, or by 
their own act, consent, or agreement, wilfully and corruptly commit any 
manner of wilful perjury, by his or their deposition (d) in any of the 
Courts before mentioned, or being examined ad perpetuam rei memoriam, 
that then every person or persons so offending, and being thereof duly 
convicted or attainted by the laws of this realm, shall for his or their 
said offence lose and forfeit twenty pounds, and to have imprisonment 
by the space of six months without bail or mainprize ’ . . . ‘ and if it 
happen the said offender or offenders so offending not to have any goods 
or chattels to the value of twenty pounds, that then he or they to be set 
on the pillory (b) in some market-place within the shire, city, or borough, 
where the said offence shall be committed, by the sheriff, or his ministers, 
if it shall fortune to be without any city or town corporate ; and if it 
happen to be within any such city or town corporate, then by the said 
head officer or officers of such city or town corporate, or by his or their 
ministers, and there to have both his ears nailed. . . . ’ (c).

Sect. 2 further provides that one moiety of the said forfeitures shall 
be to the Queen, and the other moiety to such person as shall be grieved, 
hindered, or molested by reason of any of the offences before mentioned, 
that will sue for the same, &c. ; and sect. 3. that as well the judge and 
judges of every such of the said Courts where any such suit shall be, and 
whereupon any such perjury shall be committed, as also the justices of 
assize and gaol delivery, and justices of the peace at their quarter 
sessions (e), both within the liberties and without, may inquire of, hear, and 
determine all offences against the said Act. And it is provided (sect. 5) that 
the saidjVct shall no way extend to any spiritual or ecclesiastical Court, 
but that every such offender, as shall offend in term as aforesaid, shall be 
punished by such usual and ordinary laws as are used in the said Courte. 
And it is also provided (sect. 7) that the said statute shall not restrain the 
authority of any judge having absolute power to perjury before

(h) The pillory was finally Abolished in 
1837. Vide ante, p. 240.

(r) The disability to be sworn as a wit­
ness until the judgment has been reversed 
is abrogated by lift 7 Viet. e. 85.

(rf) It would seem that the deposition 
must lie filed or used. Stark. Cr.'l I’l. 121. 
And see 3 Stark. Bvid. 857, citing R. v.

Taylor, Skin. 403. that the bare making 
of an affidavit without producing or using 
it was not enough.

(e) This jurisdiction is taken away by 5 
A o Viet. e. 38, s. 1. S. 4 is repealed. S. ti 
provides penalties for nun-attendance of 
witnesses.

7
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the making thereof ; but that every such judge may proceed in the pun­
ishment of all offences punishable before the making of the said statute, 
in such wise as they might have done and used to do to all purposes, so 
that they set not on the offender less punishment than is contained in the 
said Act (/).

The statutes of Henry and Elizabeth did not apply to a witness for 
the Crown (//). They are now seldom if ever resorted to (/#), the remedy 
at common law or under other statutes being simpler and more extensive. 
For the interpretation of the old statutes, see l Hawk. c. 69 ; Bac. 
Abr. tit. ‘ Perjury ’(B); 2 Hale, 191, 192 ; 2 liolle Abr. 77.

Sect. 111.—Subornation of Perjury.

Subornation of perjury is a misdemeanor indictable at common law (»), 
and is punishable in the same manner as perjury (/). It consists in pro­
curing a man to take a false oath amounting to perjury, who actually 
takes such oath (k). The offence is in substance the same as counselling 
or procuring the commission of the misdemeanor of perjury, and is punish­
able in the same manner as the principal offence under sect. 8 of the 
Accessories, &e., Act, 1861 (/).

From the definition of the offence it follows that to justify conviction 
it must be proved that the perjury was committed and was due to the 
procurement. The proof cannot he made by putting in the record or 
certificate of the conviction of the perjury (/).

As to the form of the indictment, see 11 & 16 Viet. c. 100, s. 21, 
ante, p 482. A suborner may be indicted and tried with the perjurer, 
and more than one person may be included in the same indictment for 
subornation (mi).

If the person incited to take such an oath do s not actually take it, the 
person by whom he was so incited is not guilty of subornation of perjury, 
but is guilty of an indictable misdemeanor (n), and is liable to be 
punished bv fine and (or) imprisonment (o).

An indictment charged that the defendant, an attorney, being retained 
to defend W. against a charge of picking L.'s pocket, deceitfully pro­
cured himself to be employed by L., and persuaded L. to swear before the 
grand jury that he did not know who picked his pocket, which he did, and 
no bill was returned. An objection was made that L.’s evidence was 
not stated to have been false ; but, upon a case reserved, the judges 
thought it unnecessary, as the defendant’s crime was the same, unless 
he knew L.’s evidence to be true, and that he should have proved (/>).

( / ) Ah to prvKvnt punishments, ride ante,
p. 4711.

(g) He Rowland ap Eliza, 3 Co. Innt.
m

(h) Buxton r. Couch. 3 Salk. 2(19.
(i) 1 Hawk. c. (19, h. 10.
(;) Ante, p. 479.
(k) 1 Hawk. c. (19, ». 10. 2 Chit. Cr. L. 

317.0 —
(/) Ante, p. 138. 2 Chit. Cr. L 317.

(m) R. V. Rhodes, 2 1/1. Raym. HSU ; 
and ante, p. .r>()2n.

(a) R. r. Reilly. I I/>a«-h. 454.
(») Vide ante. p. 203. 1 Hawk. r. (19.

». 10. 2 Chit. Cr. L 317. Bac. Ahr. tit.

(/») R. r. Edwards, Easter Term. 17(14, 
MS. Bayley, .1. As to dissuading witnesses 
from giving evidence, see post, p. 541.
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Sect. IV.—False Oaths not Amounting to Perjury.

It has already been stated, ante, p. 4(i0, that false oaths (7) in merely 
private matters are not punishable as perjury, <*.#/., oaths in making a 
bargain (r).

In some cases, relating to matters of public concern, where a false 
oath has been taken, the party may be prosecuted by indictment at 
common law, though the offence may not amount to perjury. Thus 
it appears to have been held that any person making or knowingly using 
any false affidavit taken abroad (though perjury could not be assigned 
on it here), in order to mislead our Courts of justice, is punishable as a 
misdemeanor (*); and Ellenborough, C.J., said, ‘ that he had not the least 
doubt that any person making use of a false instrument in order to pervert 
the course of justice was guilty of an offence punishable by indictment’ (/).

And though a master extraordinary in Chancery had no authority to 
administer an oath in matters in the Court of Admiralty, a person who 
made before him an affidavit, with a view to its being received by the 
Court of Admiralty, knowing at the same time it was false, was held 
guilty of a misdemeanor at common law (u).

The indictment stated that the prisoner, being minded to procure a 
marriage between himself and A. B., went before a surrogate, and was 
sworn to an affidavit in writing, that the said A. B. had been residing 
four weeks in the parish of 8., whereas she had not, and so he had com­
mitted perjury ; and the indictment had all apt allegations of an 
indictment for perjury. On a case reserved it was held that perjury 
could not be assigned upon an oath before a surrogate, and that as the 
indictment did not charge that the defendant took the oath to procure 
a licence, or that he did procure one, no punishment could be inflicted (r).

Where the false oath is taken under circumstances not amounting 
to perjury at common law, or by statute, the taking is an indictable 
misdemeanor if done to deceive a public officer, whereby a matter required 
by law for the accomplishment of an act of a public nature is illegally 
obtained. In R. v. Chapman («•), the third count of the indictment

(q) i.f., verifying a statement. Breach 
of promissory oath*, whether publie or pri­
vate, ia not perjury in the modern sense of 
that wortl.

(r) I Hawk. e. (10, ss. 3, 4.
(*) Nee now 52 A 53 Viet. e. 10, hh. H, 7 : 

attle, p. 401.
(/) O’Mealy r. Newell. 8 East. 304. I 

Hawk. c. 00. s. 3. Bar. Ahr. tit. ‘ Perjury ' 
(A). Nee White e. It. 11900J, 4 Australian 
Commonwealth L. It. 152.

(m) It. r. Ntone, Deane 307 ; 23 L J. 
.M. C. 14. Manière extraordinary in Chan­
cery have Ix-en supersedes! by commis- 
sinners of oaths (52 A 53 Viet. e. 10).

(r) It. v. Foster, MS. Bayley, J., and 
It. A It. 450. In K. r. Alexander, I Leach. 
03, the point was submitted to the judges, 
ami several times conHidcrcd ; hut the 
result was not communicated, as the pri­
soner died in Newgate. It. r. Woodman,

1 Leach, 04, note (a). The point appears 
to have been submitted also in this case to 
the consideration of the twelve judges ; but 
their opinion was not publicly communi­
cated. Nee 3 Chit. O. L. 713. R. r. Fos­
ter was decided before 4 Geo. IV. c. 70, 
s. 14 CL It. v. Verelst, 3 Camp. 432. 
Phillimore v. Machon, I P. I). 481.

(ie) 18 L. .1, M. C. 152; I Den. 432;
2 C. A K. 840. In R. r. Fairie, 9 Cox. 2011, 
the indictment alleged that the prisoner, 
intending to procure a marriage to he 
solemnised between himself and K. A. K., 
she being under the age of twenty-one years, 
without the ennsent of the natural and 
law ni father of the said E. A. E., to wit, 
without the consent of (1. E., he being the 
person whose consent was by law required 
Indore the licence was granted, falsely 
swore that (J. E., the natural and lawful 
father of the said minor, was consenting.
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stated that W. J. was a surrogate having authority to grant licences for 
marriages, and that the defendant applied to the said W. J. to grant a 
licence for the solemnization of a marriage between J. B. and S. F., 
and that the defendant, unlawfully intending to obtain such licence for the 
said marriage in fraud of the Marriage Act, 1823 (4 Geo. IV. c. 76), for the 
purpose of obtaining such licence, before the said W. J. as such surrogate 
(he the said W. J. having competent authority (x), as such surrogate, 
to administer the said oath) did, for the purpose of thereby obtaining 
such licence for the marriage of the said J. B. and S. F., falsely corruptly, 
&c., swear, &c., that the name of him, the defendant, was J. B., and that 
he was one of the parties for whose marriage a licence was then applied 
for, and that he was a yeoman and widower, and that the said S. F. 
had had her usual place of abode within the parish of W. in the county 
of 8. for the space of fifteen days then last past. (The count then 
negatived the matter sworn in the usual manner.) By means of which 
false oath the defendant did then obtain from the said W. J., so being such 
surrogate, a licence for the solemnization of a marriage between the said 
.1. B. and S. F. The prisoner having been convicted, upon a case reserved, 
it was contended (1) that this count charged no offence ; (2) that a surro­
gate had no authority to administer an oath, and at all events not this 
oath, to the defendant ; (3) that the count did not aver that a written 
licence was obtained, or the marriage celebrated by means of such licence. 
The Court for Crown Cases Reserved affirmed the conviction, holding that 
the count charged a misdemeanor, as it distinctly averred that the 
prisoner swore falsely as to 8. F. ; and any one material fact falsely 
sworn to was sufficient to support the charge. Then the only question 
was as to the surrogate’s power to administer the oath ; not such an oath 
as would support an indictment for perjury, but as would make a party 
guilty of a misdemeanor. By the canon law the surrogate had such 
power (y), and the Marriage Act, 1823, assumed that he was the proper 
person to administer the oath (z). To make a false oath in order to procure 
a marriage licence from an officer empowered to grant such licence was 
a misdemeanor, because it was a step toward the accomplishment of a 
misdemeanor. The actual celebration of the marriage was immaterial. 
Anything essentially connected with marriage was a matter of public 
concern, so that any step towards its unlawful accomplishment was a 
misdemeanor (:z).

In R. v. Hodgkiss (a), the prisoner was indicted for wilful and corrupt 
perjury in making a false affidavit before a commissioner for taking oaths 
in the Court of Queen’s Bench, for the purpose of getting a bill of sale 
filed under the Bills of Sale Act, 1854 (6). The Court rejected as surplusage

The affidavit «worn by the prisoner con­
tained the statement set out in the indict­
ment ; but the prisoner was acquitted for 
variance between the indictment and the 
evidence, which proved the girl to be the 
illegitimate daughter of (!. K.

(r) Under 4 (Teo. IV. e. 70, s. 14.
(y) See Canons of 1003 (No. 103).
(z) See 7 Will. IV. & I Viet. < 22. s. 30. 
(zz) It. Chapman. 18 L. J. M. C. 160,

VOL. I.

Parke. It., ride ante, p. 140. See Anon. 
Ventris, 370 eit. The offence is now punish­
able by the penalties of perjury under the 
Marriage Acts. IH40 (3 & 4 Viet . c. 72, s. 4) 
and I860 ( 10A- 20 Viet < NO. as 2. 18) K. 
r. Smith. 4 K. A F. 1009.

(«) L R. I C. C. R. 212.
(/>) The offence is now perjury by statute 

(41 & 42 Viet. e. 31, *. 17).

2 M



530 Of 0 (fences against the Administrât ion of Justice. I book vii.

the words describing the offence as perjury, and held that without those 
words the indictment sufficiently stated a common law misdemeanor, 
in taking a false oath for which the defendant could be properly convicted, 
and was liable to the appropriate common law punishment (r).

In the Official Index to the Statutes will be found the numerous 
enactments punishing as perjury or as a misdemeanor the making of 
false statements on oath for matters of public concern, e.ij., on registering 
a bill of sale (d), or a document of title to land (c), or a marriage (/), or 
for the purpose of elections (g).

Sect. V.—Fabrication ok Evidence.

Steps taken for the manufacture or fabrication of false evidence may 
be indicted as attempts to commit the misdemeanor of perverting the 
course of justice. In K. v. Vreones (//) the defendant was tried and 
convicted upon a count of an indictment alleging in substance : That 
by the terms of a contract for the purchase of a cargo of wheat, it was 
provided that any dispute arising under the contract should be referred 
to two arbitrators, whose award should be final and conclusive, that the 
defendant was appointed by the sellers to take samples of the cargo 
upon the arrival of the ship ; that such samples were then taken and 
placed in bags sealed with the seals of the buyer and seller of the cargo, 
in accordance with the custom of merchants at the port, and for the 
purpose of being used as evidence before the arbitrators ; that the defend­
ant afterwards, intending to deceive the arbitrators to be appointed 
under the contract and wrongfully to make it appear to them that the 
bulk of the cargo was of better quality than it really was, so as to pervert 
the due course of law and justice, unlawfully and designedly removed 
the contents of the sealed bags and altered their character, and returned 
to the bags a quantity of wheat in a different condition, and altered in 
character and value, with intent thereby to pass the same off as true and 
genuine samples of the bulk of the cargo ; and that afterwards the defend­
ant forwarded the samples so altered to the London Corn Trade Associa­
tion, with intent that the same should be used as evidence before such 
arbitrators, and thereby to injure and prejudice the buyer, rvert
the due course of law and justice. The samples were not in fact used. 
Hut on a case reserved after conviction the Court held that the indictment 
aptly described an attempt to pervert justice, and that arbitrators must 
be considered as administering public justice (/). Under sect. 192 of the 
India Penal Code, fabrication of false evidence is punishable as a 
substantive offence (;).

(r) The only authority cited wax It. r. 
Fouler, ante, p. .128. Martin, B., Haiti (L. K. 
I ('. ('. It. 213) that what wan there held 
wan that no punishment could be inflicted, 
because the indictment did not Mate facta 
sufficient to constitute the offence of taking 
a false oath.

(</) 41 A 42 Viet. e. 31. - 7.
(*) 38 Si 30 Viet. e. 87. s. lOl (land trans­

fer) ; 47 Si 48 Viet. c. 54, a. 7 (Yorkshire 
land registry).

(/) I ide post, p. 1012.
(</) Vide /*>.< p. 043.
(A) 1181111 I Q.B- 300 00 I. .1. M ('. 02 
(») Reference was made by Coleridge,

L.C. I.. to It. r. Crowley, 7 T. It. 31.1 (perjury 
on an affidavit not in fact used), and by 
Bollock, B., to 1 East, I’. C. c. 18, a. 4 
(public cheats levelled against the public 
justice of the kingdom).

(/) See May ne, Ind. Crim. l«aw (cd. 1800), 
p. SIS.

77



CHAP. I. J Of False Declarations. 531

Sect. VI.—Ok False Statutory Declarations.

This section deals with those solemn declarations which are not, 
strictly speaking, made on judicial proceedings, but are for the verifi­
cation of certain matters of public or private concern. The term 
statutory declaration when found in an Act of Parliament means, unless 
a contrary intention appears, a declaration made by virtue of the 
Statutory Declarations Act, 1835 (k). That Act (5 & ti Will. IV. c. 02).
* An Act ... to make provision for the abolition of unnecessary 
oaths,’ by sect. 2 enacts, * that in any case where, by any Act or Acts 
made or to be made relating to the revenues of customs or excise, the post- 
office, the office of stamps and taxes, the office of woods and forests, land 
revenues, works, and buildings, the war-office, the army pay-office, the 
office of the treasurer of the navy, the accountant-general of the navy, 
or the ordnance, His Majesty’s treasury, Chelsea hospital, Greenwich 
hospital, the Hoard of Trade, or any of the offices of His Majesty’s principal 
secretaries of state, the India board, the office for auditing the public 
accounts, the national debt office, or any office under the control, direction, 
or superintendence of the treasury, or by any official regulation in any 
department, any oath, solemn affirmation, or affidavit might, but for the 
passing of this Act, be required to be taken or made by any person on the 
doing of any act, matter, or thing, or for the purpose ot verifying any book, 
entry, or return, or for any other purpose whatsoever, it shall be lawful 
for the treasury, if they shall so think tit, by writing under their hands 
and seals, to substitute a declaration to the same effect as the oath, 
solemn affirmation, or affidavit which might, but for the passing of this 
Act, be required to be taken or made ; and the person who might, under 
the Act or Acts imposing the same, be required to take or make such oath, 
solemn affirmation, or affidavit, shall, in presence of the commissioners, 
collector, other officer, or person empowered by such Act or Acts to 
administer such oath, solemn affirmation, or affidavit, make and sub­
scribe such declaration, and every such commissioner, collector, other 
officer, or person is hereby empowered and required to administer 
the same accordingly ’ (/).

By sect. 3, the declaration so substituted is to be published in the 
Gazette, and after twenty-one days from the date of the Gazette the pro­
visions of this Act are to apply (in).

Sect. 4. ‘ After the expiration of the said twenty-one days it shall 
not be lawful for any commissioner, collector, officer, or other person 
to administer or cause to be administered, or receive or cause to be 
received, any oath, solemn affirmation, or affidavit, in the lieu of which 
such declaration as aforesaid shall have been directed bv the treasury 
to be substituted.’

Sect. 5. * If any person shall make and subscribe any such declara­
tion as hereinbefore mentioned in lieu of any oath, solemn affirmation,

(k) Interpretation Act. 188», b. 21 
(/) The power given l»y this seetion is 

preserved by s. 14 (») of the Promissory 
Oaths Act. I8t»8 (SI A 82 Viet. c. 72).

(m) Orders were made in 183n and 1836, 
which are printed in Stat. It. & O. Revised 
(ed. 1U04), vol. xi. tit. * .Statutory Déclara-

2 M 2
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or affidavit, by any Act or Acta relating to the revenues of customs («), 
or excise (<»), stamps and taxes (/>), or post-office, required to be made on 
the doing of any act, matter, or thing, or for verifying any book, account, 
entry, or n irn, or for any purpose whatsoever, and shall wilfully make 
therein am ilse statements as to any material particular, the person 
making the one shall be deemed guilty of a misdemeanor ’ (y).

By sect 7, ‘Nothing in this Act contained shall extend to any oath, 
solemn affirmation, or affidavit which now is or hereafter may be made 
or taken, or required to be made or taken in any judicial proceeding, 
in any court of justice, or in any proceeding for, or by way of summary 
conviction, before any justice or justices of the peace ; but all such oaths, 
affirmations, and affidavits shall continue to be required and to be 
administered, taken and made as well, and in the same manner as if this 
Act had not been passed,’

Corporate bodies. Sect. 8. ‘ It shall be lawful for the universities of 
Oxford and Cambridge, and for all other bodies corporate and politic, and 
for all bodies now by law or statute, or by any valid usage, authorised to 
administer or receive any oath, solemn affirmation, or affidavit, to make 
statutes, bye-laws, or orders authorising and directing the substitution 
of a declaration in lieu of any oath, solemn affirmation, or affidavit 
now required to be taken or made : provided always that such statutes, 
bye-laws, or orders be otherwise duly made and passed according to the 
charter, laws, or regulations of the particular university, other body 
corporate and politic, or other body so authorised as aforesaid.’

Churchwardens. Sect. 9. ‘ In future every person entering upon the 
office of churchwarden or sidesman, before beginning to discharge the 
duties thereof, shall, in lieu of such oath of office, make and subscribe, in 
the presence of the ordinary or other person before whom he would, but 
for the passing of this Act, be required to take such oath, a declaration 
that he will faithfully and diligently perform the duties of his office, 
and such ordinary or other person is hereby empowered and required 
to administer the same accordingly : provided always, that no church­
warden or sidesman shall in future be required to take any oath on 
quitting office, as has heretofore been practised.’

Local Authorities. Sect. 10. ‘ In any case where, under any Act or 
Acts for making, maintaining, or regulating any highway, or any road, or 
any turnpike road, or for paving, lighting, watching, or improving any city, 
town, or place, or touching any trust relating thereto, any oath, solemn 
affirmation, or affidavit might, but for the passing of this Act, be required 
to be taken or made by any person whomsoever, no such oath, solemn 
affirmation, or affidavit, shall in future be required to be or be taken 
and made, but the person who might under the Act or Acts imposing 
the same being required to take or make such oath, solemn affirmation, or 
affidavit, shall in lieu thereof, in the presence of the trustee, commis­
sioner, or other persons before whom he might under such Act or Acts 
be required to take or make the same, make and subscribe a declarat ion

(h) See 30 A 40 Viet. e. 30, ». I OH, antr, (q) S. 0 refer* to the oath of allegianee, 
p. 371. the taking whereof i* now regulated under

(«) See 32 A 33 Viet. e. 14, *. 2fi. the Promi**ory Oath* Act*. 1808 and 1871
(/>) See 43 A 44 Viet. e. 10, ». 00.
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to the same effect as such oath, solemn affirmation, or affidavit, and 
such trustee, commissioner, or other person, is hereby empowered and 
required to administer and receive the same * (r).

Pawnbrokers. -Sect. 12. ' Where by any Actor Acta at the time in 
force for regulating the business of pawnbrokers, any oath, affirmation, or 
affidavit might, but for the passing of this Act, be required to be taken or 
made, the person who by or under such Act or Acts might be required to 
take or make such oath, affirmation, or affidavit, shall in lieu thereof make 
and subscribe a declaration to the same effect ; and such declaration 
shall be made and subscribed at the same time, and on the same occasion, 
and in the presence of the same person or persons, as the oath, affirmation, 
or affidavit in lieu whereof it shall be made and subscribed would by the 
Act or Acts directing or requiring the same be directed or required to he 
taken or made ; and all and every the enactments, provisions, and penal­
ties contained in or imposed by anv such Act or Acts, as to any oath, 
affirmation, or affidavit thereby directed or required to be taken or made, 
shall extend and apply to any declaration in lieu thereof, as well and in 
the same manner as if the same were herein expressly enacted with 
reference, thereto ’ (.•#).

By the Pawnbrokers Act, 1872 (35 & 36 Viet. c. 93), s. 29, 4 If any 
person makes any false declaration under this Act, either as an ant, 
or as identifying an applicant, knowing the same to be false, in any 
material particular, he shall be guilty of a misdemeanor, and shall be 
liable to the punishment attaching by law to perjury ’ (t).

Bank of England. -By 5 & 6 Will. IV. c. 62, s. 14, ‘ In any case in 
which it has been the usual practice of the Bank of England to receive 
affidavits on oath to prove the death of any proprietor of any stocks or 
funds transferable there, or to identify the person of any such proprietor, 
or to remove any other impediment to the transfer of any such stocks or 
funds, or relating to the loss, mutilation, or defacement of any bank-note 
or bank post bill, no such oath or affidavit, shall in future be required to he 
taken or made, but in lieu thereof the person who might have been re­
quired to take or make such oath or affidavit shall make and subscribe 
a declaration to the same effect as such oath or affidavit.’

By sect. 15, declarations are substituted in lieu of the oaths required 
by 5 Geo. 11. c. 7, ‘ An Act for the more easy recovery of debts in His 
Majesty’s plantations and colonies in America ’ (r), and by 54 Geo. 111. 
c. 15, ‘ An Act for the more easy recovery of debts in His Majesty’s 
colony of New South Wales.’

Wills. -Sect. 16. ‘ It shall and may be lawful to and for any attesting 
witness to the execution of any will, or codicil, deed, or instrument in

(r) S. 11, as to declarations on obtaining 
patente, wee repealed in IMS (46 4 47 Viet, 
e. 37). and is now replaced by s. 1. subs. 4. 
of the Patents Act, 1007 (7 Kdw. VII. o. 29). 
In patent matters, a declaration is still re­
quired, which may be statutory or not, as 
from time to time prescribed by rules. 
7 Kdw. VII. c. 29, s. 77.

(*) For s. 13, vide ante, p. 325.
(I) The deelaration referred to is made 

before a magistrate in the form prescribed

in ached. 3, No. V. of the Aet. The section 
does not apply to pledges above the value 
of £10. R. v. Tregoning, 03 J. P. 504. 
The Aet of 1872 does not apply to Ireland.

(v) 5 Gao. II. 0. 7, was repealed in IHM7 
(S.L.R.), and the portions of 54 Geo. III. 
e. 15, to which s. 15 relates, were repealed 
as to all the King's dominions in 1892 
(N.L.R.). S. 15 was repealed as to Victotin 
in 1859 (22 A 23 Viet. c. 12, a. 1).

4
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writing, and to and for any other competent person, to verify and prove 
the signing, sealing, publication, or delivery of any such will, codicil, 
deed, or instrument in writing, by such declaration in writing made 
as aforesaid, and every such justice, notary, or other officer shall be 
and is hereby authorised and empowered to administer or receive 
such declaration.’

Crown Suits in Colonies.— Sect. 17. ' In all suits now depending or 
hereafter to be brought in any Court of law or equity by or in behalf of 
His Majesty, his heirs and successors, in any of his said Majesty’s 
territories, plantations, colonies, possessions, or dependencies, for or 
relating to any debt or account, that His Majesty, his heirs and successors, 
shall and may prove his and their debts and accounts, and examine his 
or their witness or witnesses by declaration, in like manner as any 
subject or subjects is or are empowered or may do by this present 
Act ’ (»r).

Writings generally. Sect. 18, reciting that ‘ it may be necessary and 
proper in many cases not herein specified, to require confirmation of 
written instruments or allegations, or proof of debts, or of the execution 
of deeds or other matters,’ enacts that ‘ it shall and may be lawful for any 
justice of the peace, notary public,or other officer now bylaw authorised 
to administer an oath (x), to take and receive the declaration of any 
person voluntarily making the same before him in the form in the schedule 
to this Act annexed ; and if any declaration so made shall be false or 
untrue in any material particular, the person wilfully making such 
false declaration shall be deemed guilty of a misdemeanor ’ (»/).

Punishment. Sect. 21. ‘ In any case where a declaration is substituted 
for an oath under the authority of this Act, or by virtue of any power or 
authority hereby given, or is directed and authorised to be made and sub 
scribed under the authority of this Act, or by virtue of any power hereby 
given, any person who shall wilfully and corruptly make and subscribe 
any such declaration, knowing the same to be untrue in any material 
particular, shall be deemed guilty of a misdemeanor ’ (:).

The prisoner was indicted under 5 & 6 Will. IV. c. 62,8.12(a), for having 
at 8., in the county of 0., made a false declaration before E. («. H., a 
justice of the peace, that he had lost a pawnbroker’s ticket. It was 
stated in the opening of the case that the prisoner told the pawnbroker 
that he had lost the ticket, and the pawnbroker told him that he must 
make a declaration of the loss before a magistrate, and for that purpose 
handed the prisoner a copy of the ticket and a form, to be filled up 
according to the Act ; the prisoner paid for the form, saying he would

(«<’) TIiIh hoction wan repealed a* to 
Victoria in I85» (22 A 23 Viet. e. 12, h. 1). 
and by h. 2 power wan given to colonial 
legislatures to repeal, alter, or amend the 
Meet ions, HO far an applicable to the colony 
or poHHCHHion.

(r) See the CommiHHioneiH of Oaths Act,
iHH't a :,:t Viet < im.

(y) See ante, p. 24». for the punishment. 
By h. lit, the name fees are payable on 
declarations as on the oaths in lieu of which 
they are made. By a. 10, as modified by

h. <18 of the Conveyancing Act, 1881 (44 A 
45 Viet. e. 41). the declaration in to Im* in 
the form following :—‘ I. .4. H., do solemnly 
and sincerely declare, that and I
make this solemn declaration conscien­
tiously believing the same to be true, and 
by virtue of the provisions of the Statutory 
Declarations Act, 1835.’

(z) Ss. 22, 23 were repealed in 1874 (37 
A 38 Viet. c. 35). As to punishments, 
vide ante, p. 240.

(o) Ante, p. 533.
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go to a magistrate ; he returned the same day with the form properly 
filled up, and with his name and that of Mr. 11. attached. Mr. H. was 
not able to recollect the fact of the declaration having been made, and 
therefore was not present ; but the pawnbroker identified the declaration. 
But there was only one witness to prove that the prisoner had not lost 
the duplicate. Platt, B. : ‘As regards the proof of the declaration 
having been made by the prisoner, I think there may be sufficient 
evidence to support the indictment, if you can bring home to him a 
knowledge of its contents (6) ; but 1 am of opinion that the falsity of 
that declaration must be proved by the oaths of two witnesses as in a 
case of perjury, otherwise there would be but oath against oath.’

In R. v. Morgan (r) the defendant was indicted under the 5 & 0 Will. IV. 
c. (>2, s. 12, for making a false declaration before a justice for the borough 
of Liverpool that she had lost the pawn ticket of certain goods pledged 
by her. The clerk to the justice could only speak to the handwriting 
of the justice on the declaration, and, from the great number of these 
declarations, he could not remember when or where it was made. It 
was contended that there was no evidence that the declaration had 
been made before the justice acting as such or even within the borough ; 
and Gurney, B., held that the objection was good, and that the justice 
if called might at all events have proved that he had never taken such 
a declaration out of the borough. No authority was cited, and it is 
submitted that in view of the authorities above cited the ruling was

For other false declarations without oath made punishable as perjury 
or misdemeanor, see (Chronological Table of the Statutes, tit. ‘ Perjury’(</).

Courts of Quarter Sessions have no jurisdiction to try indictments 
for making or suborning another to make a false affirmation or declaration 
punishable as a misdemeanor (r).

Where a prisoner was indicted for making a false declaration before 
a justice in pursuance of the rules of a benefit society, which required a 
loss by fire in certain cases to be verified by such a declaration ; it was 
objected that sect. 18 of the Act of 1835 did not extend to any declarations 
except those mentioned in the preamble of that section ; but Erskine, J., 
held that the section extended to all declarations generally (/ ).

The prisoner was indicted for making a false declaration under sect. 18,

(6) K. i\ Browning, 3 Cox, 437. The 
ruling of the lea hum 1 Baron was right on 
both points; though an idle doubt has 
been raised on the first point. If a man in 
writing admitted that lie had made a decla­
ration before a justice under the Aet. no 
doubt can exist that such writing would be 
sufficient evidence against him ; and in this 
ease the prisoner produced a d<-elaration in 
the form under the Aet, signed by himself 
and the justice, and dealt with it. and ob­
tained the goods by it, as a valid declara­
tion ; and it is perfectly clear that this was 
abundant evidence that lie lmd made that 
declaration in the manner and with the for­
malities described in it. In K. r. Spencer, 
I a & P. 200, awls, p. .‘>20. Tentcrdcn, C.J.,

said : ‘ The Courts always give credence to 
the signature of the magistrate or commis­
sioner ; and if his signature to the jurat is 
proved, that is sufficient evidence that tin- 
party was duly sworn, and if the place at 
which it was sworn is mentioned in tin- 
jurat, that is sufficient evidence that it was 
sworn at that place.' And see It. James, 
and Briekell r. Hulse, ante, p. 522, and K. 
v. West ley, Bell, 193, ante, p. f»24.

(r) 1 Cox, 109.
(d) In particular, see 32 A 33 Viet. c. 02, 

s. 14 (Debtors) ; 50 A 51 Viet, c. 28, s. 8 (3) 
(Merchandise Marks).

(e) 5 & 0 Viet. c. 38, s. I, post, Vol. ii. 
p. 1932.

(/) H. t\ Boyncs, 1 C. & K. 05.
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that he had done no act to encumber certain lands, and that he was in 
possession of those lands, and in receipt of the rents and profits thereof. 
The declaration was duly made in support of an application to a building 
society in 1861, for an advance of £150. The mortgage deed of 1861 to 
the building society was produced, but the attesting witness was not 
called to prove it. The original conveyance of the property to the prisoner 
was put in. It was objected that the declaration was confirmatory of the 
mortgage deed, and as that was not proved, it was not shewn that the 
matter sworn was material. It was answered that the declaration was 
made to confirm the original conveyance, and not the mortgage, which 
was executed after the declaration. Byles, ,1. : ‘1 am of opinion that the 
objection is fatal. The preamble of 5 & 6 Will. IV. c. 62, a. 18 (<y), 
must be read with the enacting part ; and as the deed, which rendered 
the declaration necessary, is not proved, this indictment cannot be 
sustained ’ (A).

An indictment alleged that the prisoner was a member of a benefit 
society, the rules of which were duly certified, and a transcript of them 
filed with the clerk of the peace, and that by a rule of the society it 
was provided that if any free member should have his property destroyed 
by fire, he should produce a certificate, and if the property was not insured 
the society would indemnify him to a certain amount if the claim were 
authenticated by a solemn declaration before a magistrate, and then 
charged the prisoner with making a false declaration before a magistrate 
contrary to sect. 18 of the Statutory Declaration Act, 1825 (5 & 6 
Will. IV. c. 62), that he had sustained a loss by tire. In order to prove 
the rules of the society a copy of the rules was produced, and the 24th 
rule, which was applicable to the allegations in the indictment, was 
proved to have been examined with the transcript at the clerk of the peace's 
office ; but no other rule had been so examined ; and Krskine, J., held that 
all the rules ought to have been compared. To prove the rules, either 
the original transcript should have been produced, or an examined copy 
of the whole of it. It was then objected that the indictment was not 
proved. But Krskine, J., held that all the statements in the indictment 
with reference to the society might be rejected as surplusage, if there was 
enough on the face of the indictment to shew that an offence was committed 
without any reference to the society or its rules, which appeared to be 
the case. The making of the declaration was then proved, and it referred 
to the certificate, which was put in; and Krskine, J., allowed the 
persons whose names purported to be signed to it, to prove that their 
names were forgeries, as it might go to shew that the declaration was 
wilfully false (#).

(g) Ante, p. f»34.
(A) R. v. Cox, 9 Cox, 301.
(•> H. r. Boyne*. I V. & K. «ft. The 

declaration mentioned the name of the so- 
oiety, ami that the prisoner had 4 forwarded 
to the Haid society a certificate as required 
by the 24th rule of the said society.’ i}u<xrr

whether this was not sufficient evidence 
against the prisoner when connected with 
the 24th rule, proved to have been exam­
ined with the transcript, of the allegation* 
in the indictment ? See R. r. West ley, 
ante, p. 524.
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CANADIAN NOTES.

OP PERJURY AND COGNATE OFFENCES.

Sec. 1.—Of Perjury Generally.

Perjury, Definition of.—Code sec. 170.
Subornation of Perjury, Definition of.—Code sec. 170(2).
Evidence, what is.Included in.—Code sec. 170(3).
Witnesses Defined.—Code sec. 171.
Judicial Proceedings Defined.—Code sec. 171(2).
Who is Guilty of Perjury.—Code sec. 172.
False Statement Under Oath within Canada.—Code sec. 172(a).
False Oath, etc., in Verification of Statement.—Code sec. 172(fc).
Subscribing an Affirmation, etc., Untrue in Whole or Part.—Code 

sec. 172(6).
Making False Affidavit out of the Province but within Canada.— 

Code sec. 173.
Penalty for Perjury or Subornation.—Code sec. 174.
False Oaths in Extra Judicial Proceedings.—Code sec. 175.
False Statement in Extra Judicial Proceedings.—Code sec. 176.
Fabricating Evidence.—Code sec. 177.
Perjury on Capital Cases.—Code sec. 253.
Order for Indictment on Perjury before Judge.—Code sec. 870.
Certificate of Former Trial.—Code sec. 979.
Punishment.—Perjury being an offence punishable with imprison­

ment for more than five years, there is no jurisdiction to impose as 
the punishment therefor a fine in lieu of imprisonment (Code sec. 
1035), but both imprisonment and fine may be awarded. Rex v. 
Legros, 14 Can. Cr. Cas. 161.

Of Perjury.
Judicial Proceeding.—An examination for discovery is a “judicial 

proceeding” as defined by this section, but the Court has a discretion 
to refuse to hear a charge of perjury alleged in respect of civil pro­
ceedings while such proceedings are pending. R. v. Thickens (1906), 
11 Can. Cr. Cas. 274.

An examination ordered by a Judge to be held before the registrar 
of the Court in a civil proceeding ceased to lie a “judicial proceed­
ing” under the Criminal Code secs. 170 and 171 as to the offence of
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perjury, when the examiner after swearing the witness leaves the room 
in which the examination is being held, although the official steno­
grapher took the depositions in presence of counsel for the parties.

A false statement under oath so made in the absence of the offi­
cial examiner cannot be made the foundation of a perjury charge. 
The King v. llulofson, 14 Can. Cr. Cas. 253.

False Oath before De Facto Legal Tribunal.—It is perjury under 
the Code to give false testimony before a justice of the peace holding 
a judicial proceeding under a provincial law, although the justice was 
by the terms of that law disqualified from hearing the charge because 
he was not a resident of the county in which the alleged offence took 
place. Drew v. The King, 6 Can. Cr. Cas. 424, 33 Can. S.C.R. 228, 
affirming Drew v. The King, 6 Can. Cr. Cas. 241.

Materiality.—Under the Code, the giving of false evidence con­
stitutes perjury, whether such evidence is material or not, if the false 
assertion were known to such witness to be false, and intended by 
the witness to mislead the Court, jury or person holding the pro­
ceeding.

Statutory Declaration.—A false statement, made in a statutory 
declaration, administered under the “Canada Evidence Act,” may 
be the subject of a charge akin to perjury under Code sec. 175, for 
the object of sec. 36 of the Evidence Act was to provide a means 
whereby certain statements not authorized to be made on oath could 
be verified.

At Common Law.—It has always been an offence at common law 
for a competent witness upon oath in a judicial proceeding before a 
Court of competent jurisdiction, to give evidence material to the 
issue, which he believes to be false. The common law, however, 
stopped there and took no notice of false statements, whether made 
upon oath or not, made under other conditions. The perjury had 
also to be in a judicial proceeding before a competent tribunal. R. v. 
Row (1864), 14 U.C.C.P. 307. And it was, therefore, formerly the 
law that false evidence given upon an examination in the absence of 
the authority competent to hold such examination was not perjury. 
K. v. Gibson, 7 Revue Legale (Que.) 573.

Perjury, etc.—It is not an essential that an information for per­
jury should set out the exact words of the false statement in testi­
mony taken viva voce, the charge may be properly stated by summar­
izing what was in effect the false evidence, specifying the tribunal 
and the time and place at which the same was given, and charging 
that thereby the accused “unlawfully committed perjury.” R. v. 
Legros, 14 Can. Cr. Cas. 161.

Intent to Mislead.—Although an “intent to mislead” is an essential 
ingredient of the offence, a charge which does not specifically allege 
such intent may be sufficient if it gives to the accused notice that he is
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charged with having “falsely, wilfully and corruptly” sworn to, or 
solemnly declared a statement to the effect and in the words set forth. 
R. v. Skelton (1898), 4 Can. Cr. Cas. 467, 2 N.W.T. Rep. 210, 215; R. 
v. Dewar, 2 N.W.T. Rep. 194, Cr. Code sec. 852(3).

Joint Affidavit.—A joint affidavit made by the defendant and one 
D. stated : “Each for himself maketh oath and saith that he this 
deponent is not aware of any adverse claim to or occupation of said 
lot.” The defendant having been convicted of perjury on this latter 
allegation, it was held that there was neither ambiguity or doubt in 
what each defendant said, but that each in substance stated that he 
was not aware of any adverse claim to or occupation of said lot. R. v. 
Atkinson (1866), 17 U.C.C.P. 295. And it has been held that a statu­
tory declaration made jointly by several persons that they know cer­
tain alleged facts is to l>e construed as a statement by each of them 
severally that he knows the matters alleged. R. v. Skelton (1898), 
4 Can. Cr. Cas. 467 (N.W.T.).

Several Charges on One Affidavit.—Upon a “speedy trial” upon 
several charges of perjury in respect of one affidavit, the trial Judge 
is l>ound to regard the whole affidavit as the sworn statement in respect 
of each charge, and should not treat each paragraph of the affidavit 
as an entire statement independently of the other paragraphs. The 
King v. Cohon, 6 Can. Cr. Cas. 386.

Oath to Voter—A person applying for a ballot at a Dominion elec­
tion in the name of another person entitled to vote may lie convicted 
of perjury in taking the oath of identity with that person, although 
the Elections Act authorizes the administration of the oath of quali­
fication to an “elector” only, and that term must lie held to include, 
for the purposes of administering such oath and prosecuting the per- 
sonator, the person representing himself at the polls as an elector. R. 
v. Chamberlain, 10 Man. R. 261.

Declaration Under Provincial Law.—Perjury is not proved in re­
spect of a solemn declaration that there was “no lawful hindrance” 
to deponent’s proposed marriage by shewing that the deponent knew 
the girl to be under twenty-one and that her parent’s consent had not 
been obtained as required by the provincial law, if the marriage was 
valid notwithstanding the absence of such consent. The King v. 
Moraes (1907), 12 Can. Cr. Cas. 145.

Warrant of Arrest.—A warrant of arrest for perjury is sufficient 
under Code sec. 1152 if it charges that the accused committed perjury 
by swearing that he did not do a particular act specified without al­
leging therein that the statement was sworn with intent to mislead 
the Court, ft, v. LiS Clm, 14 Cun. Cr. Cas. 8t2.

Indictment.—An indictment or charge for perjury in which it is 
alleged that the accused committed perjury by falsely, wilfully and 
with intent to mislead the magistrate, swearing to a certain statement,
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involves a charge that the accused knew such statement to be false 
and will not be quashed for failure to more specifically charge such 
knowledge. R. v. Doyle (1906), 12 Can. Cr. Cas. 69.

Where the statutory form of indictment is not followed but the 
indictment contains all the averments which the statute requires, the 
addition of other unnecessary averments does not invalidate it. R. 
v. Coote (1903), 8 Can. Cr. Cas. 199, 10 B.C.R. 285.

In R. v. Cohon (1903), 6 Can. Cr. Cas. 386, the Supreme Court 
of Nova Scotia held that a charge of perjury is defective as not dis­
closing a crime, if it does not allege that the statement was sworn to 
knowing the same to be false, or if such is not the necessary inference 
from what is alleged, apart from the declaration in the charge that 
the accused “thereby committed wilful and corrupt perjury.”

Rut the decision of the Cohon Case is in conflict with the Quebec 
decisions under the statute preceding the Code. It has been held in 
the latter province that an indictment following the statutory form 
is sufficient if it charges that the accused “committed perjury” by 
swearing that (specifying the false oath), without including a specific 
statement that it was so done knowing the same to he false. R. v. Rain 
(1877), Ramsay’s Cases (Que.) 192; R. v. Rownes, Ramsay’s Cases 
(Que.) 192. See sec. 862 as to statements now unnecessary in counts 
for perjury.

Where a prosecutor has been bound by recognizance to prosecute 
and give evidence against a person charged with perjury in the evi­
dence given by him on the trial of a certain suit, and the grand jury 
has found an indictment against the defendant, the Court will not 
quash the indictment because there is a variance in the specific charge 
of perjury contained in the information and that contained in the 
indictment, provided the indictment sets forth the substantial charge 
contained in the information. R. v. Rroad (1864), 14 U.C.C.P. 168; 
and see secs. 852-855.

A count charging the accused with having committed perjury at 
an inquest before a coroner is not invalid by reason of the fact that 
the tribunal was a coroner and a jury. R. v. Thompson (1896), 4 
Can. Cr. Cas. 265, 2 Terr. L.R. 383.

Evidence.—D. being charged with perjury, in the assignments of 
perjury and in the negative averments certain facts sworn to by D. in 
answering to faits ft articles on the contestation of a saisie ârret or 
attachment were distinctly negatived, in the terms in which they were 
made. It was held that under the general terms of the negative aver­
ments it was competent for the prosecution to prove special facts to 
establish the falsity of the answers given by 1). in his answers on 
faits ct articles, and the conviction could not be set aside because of 
the admission of such proof. Downie v. R. (1888), 15 S.C.R. 358.
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In a prosecution for perjury where it appears that the false oath 
was taken before a justice receiving the complaint of an offence com­
mitted within his jurisdiction, and acting in the matter within his 
jurisdiction, it is unnecessary to offer further evidence that he had 
authority to administer an oath. R. v. Callaghan (1860), 19 U.C.Q.B. 
364.

A charge of perjury cannot he sustained against a hoy under 
fourteen without proof of guilty knowledge of wrong-doing. Code 
sec. 18 has not changed the common law which presumed against 
guilty knowledge where the accused was under the age of fourteen. 
The King v. Carvery, 11 Can. Cr. Cas. 331.

It is not essential to the offence of perjury that the notary or other 
official should have uttered the words of obligation in administering 
the oath ; such words used by the deponent and accompanied by a re­
quest that the affidavit already signed by the deponent should be cer­
tified as sworn, will be sufficient. Re Collins (No. 2), 10 Can. Cr. 
Cm. 71

A plea of autrefois acquit to a charge of perjury in taking the 
oath of identity at a polling booth is not supported by a record of 
acquittal on a charge of personating an elector at the same time and 
place, although the oath of identity and the alleged personation were 
in regard to the same elector. A verdict for personation could not 
have been received under an indictment for perjury in taking the 
oath of identity, although the facts constituting personation must 
necessarily he shewn in order to prove the perjury. The King v. 
Quinn, 10 Can. Cr. Cas. 412.

Proof of Judicial Proceedings.—Canada Evidence Act, secs. 23, 
28(2), 34, 35.

On a charge of perjury committed at the trial of an indictment 
such trial and the indictment, verdict, and judgment therein must 
be proved as matters of record. Such proof may he given either by 
the production of the original record or of an exemplification thereof, 
or by a certificate under Code sec. 979 of the substance and effect of 
the indictment and trial. The vira voce testimony of the clerk of 
assize and of the official stenographer with the production of the 
official book of entry in which the clerk recorded his memoranda of 
the proceedings and of the stenographer’s notes of the evidence, are 
insufficient as legal proof of the fact of the former trial. Where a 
conviction has been made without the legal proof required by law of an 
essential part of the crime, such defect is a “substantial wrong or mis­
carriage at the trial” and the conviction must be set aside. The King 
v. Drummond, 10 Can. Cr. Cas. 340, 10 O.L.R. 456.

Upon a charge of perjury in respect of evidence taken by a magis­
trate on requiring securities to keep the peace under sec. 748(2) of 
the Code, the false statement may Is* proved by oral testimony, al-
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though not recorded in the minutes of evidence then made by the 
magistrate. R. v. Doyle (1906), 12 Can. Cr. Cas. 69.

Corrolroration is required on a charge of perjury. See see. 1002 
of the Code.

Where perjury is charged as having lieen committed on a sum­
mary trial for an indictable offence under the Code, the formal record 
of such summary trial must be proved in the perjury ease, although 
the latter is tried summarily by the same magistrate.

A magistrate holding a summary trial for perjury alleged to have 
been committed in a former trial before himself, must not import 
into the perjury trial his recollection of the demeanour of the accused 
and other witnesses at the former trial ; he must be guided solely 
by the evidence of the perjury trial considered in view of the de­
meanour of the witnesses thereat. R. v. Legros, 14 Can. Cr. Cas. 161.

Trial by Police Magistrate.—A police magistrate in Ontario has 
jurisdiction with the consent of the accused to try the offence of 
perjury. R. v. Bums (No. 2) (1901), 4 Can. Cr. Cas. 330 (Ont.) ; 
and by sub-sec. (2) of sec. 777, police magistrates of cities and in­
corporated towns in every other part of Canada have the like juris­
diction.

Perjury in Pending Civil Action.—Where a charge of perjury 
is brought on for trial during the pendency of the civil action in which 
it is alleged to have been committed and where the question of fact 
on which the perjury is alleged is the same as that involved in the civil 
action, the Criminal Court should exercise its discretion to postpone 
the criminal trial until after judgment in the civil action. The King 
v. Cohon, 6 Can. Cr. Cas. 386.

A person charged with perjury committed in a civil action is en­
titled to have put in evidence those parts of his testimony in the civil 
action which may explain or qualify the statements in respect of which 
the perjury is charged. R. v. Coote (1903), 8 Can. Cr. Cas. 199, 10 
B.C.R. 285.

But the non-production by the prosecution, on a trial for perjury, 
of the plea which was filed in the civil suit wherein the defendant 
is alleged to have given false testimony, is not material when the as­
signment of perjury has no reference to the pleading, but the defen­
dant may, if he wishes, in case the plea is not produced, prove 
its contents by secondary evidence. R. v. Ross, 1 Montreal L.R. 
((j.B.) 227, 28 L.C.J. 261.

The permission granted by the Canada Evidence Act to certain 
officials to “receive” the solemn declarations of persons voluntarily 
making the same in the statutory form includes an authorization to 
the declarant to make the same, and constitutes him a person “auth-
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orized by law to make a solemn declaration.” R. v. Skelton (1898), 
4 Can. Cr. Cas. 467 (N.W.T.).

Section 176 does not refer to solemn declarations under the Canada 
Evidence Act but merely to statements and declarations ; the former 
are covered by see. 175. It is only in certain cases that statements 
and declarations other than solemn declarations are specially auth­
orized, and sec. 176 appears to be applicable only to such eases. Ibid.

Section 1002 of the Criminal Code 1906, which requires corrobora­
tion in certain cases, and specially includes trie offence of perjury 
under Code see. 174, does not apply to the analogous offence of making 
a false statutory declaration under sec. 175.

A person is “authorized by law” to make a statutory declaration 
if the declaration is suéh as can legally be made under the Canada 
Evidence Act.

On a charge of making a false statutory declaration, it must be 
shewn that when the declaration was made the officer receiving the 
same or the declarant made use of words to the effect that the declara­
tion was in the nature of an oath.

Where a form of statutory deelaration was made up by a magis­
trate from information given by the accused, and after the latter's 
signature had been obtained the magistrate addressed the accused 
with the words : “Do you declare it is true?” to which the accused 
replied, “I do,” the declaration has not been legally made in the 
terms of the Canada Evidence Act and a conviction is not authorized 
under Code sec. 175, although the allegations in the document are 
shewn to be wilfully false. Rex v. Phillips, 14 Can. Cr. Cas. 239.
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CHAPTER THE SECOND.

OF IMPUGNING OBSTRUCTING DEFEATING AND PERVERTING THE 
ADMINISTRATION OF JUSTICE.

Sect. I. —Of Contempt of Court and Attacks on the Action of 
Judges and Juries.

Contempts against the superior Courts or their judges (a), and scandalous 
reflections upon their proceedings (/>), (‘ scandalising the court ’) (r), 
have always been considered criminal ; and one of the earliest cases 
of criminal prosecution for libel appears to have been an indictment for an 
offence of this kind (d).

Generally, any contemptuous or contumacious words spoken to the 
judges of any Court in the execution of their offices are indictable ; 
and when disparaging words are spoken of the judges of the superior 
Courts, the speaker is indictable at common law, whether the words 
relate to their office or not (# ). But where the aspersions on the judge 
do not relate to his judicial conduct, it is now usual to leave him to his 
ordinary remedies for defamation (/). Attempts to intimidate or unduly 
influence a judge appear to he indictable misdemeanors (</). Public 
attacks on Courts of justice have iu some instances been treated as a form 
of sedition (//).

It is now accepted law that it is a misdemeanor to publish invectives 
or improper attacks on judges or juries, reflecting upon and calumniating 
their action in the administration of justice (<).

An order made by a corporation, and entered in their books, stating 
that A. (against whom a jury had found a verdict with large damages

(«) Vin. Abr. lit. ' Contempt ' (A.) 44. 
Pool Saeheverel |l72t>|. | I*. Winn. A7fi ; 
24 K. R. MA.

(fc) It. r. limy [2 Q.B. 3d. where 
the editor of h iiewn|iu|n*r wan miiiimanly 
punished for a eeurriloun attac k on a judge, 
in renpevt of bin eonduel during a trial 
revently eonvludeil. Vf. It. r. .Union, ft 
Burr. 2lt8tl ; Wilinot'n Opinions. L'lft.

(r) He Read and Huggonnon, 2 Atk. 41111, 
171

(«/) Holt on Libel, I A3.
(* ) 2 Starkie on Libel, l!).ï. Odgcrn on 

Libel (4th ed.), 41)3 el *eq. Ami nee I Hawk, 
e. 7 el *eq. The proceeding by writ of 
neanHalum mngnatum upon the ntatuten 
H Edw. 1. v. 114; 2 Rien. II. nt. I, e. ft; 
12 Rich. II. v. II, wan of a civil, an well an 
of a criminal nature ; and wan formerly 
bad recourue to in ea*e of defamation of 
any of the great oflieem and nubien. The

ntatuten fell into dinline and wen* repealed 
ill IHH7 (AO A .'ll Viet. e. 88),

U) S.-C Maelcod r. St. Aubyn lIH1M»|. A.V. 
84».

(/) See Uml Maeelenlield'n cane. Ill St. 
Tr. 7t>7. R. i*. Gurney, It) Vox, ftftt). And 
an to bribery. /x»< p. 1127.

(A) O'Connell, i. It. ft St. Tr. (N. 8.) I. 
R. r. Gordon, 22 St. Tr. 177 (imputing cor­
rupt ion to judgen). R. r. Colline, ft St. Tr. 
(N. S.) 11411. 1» V. A I*. 4M. Hut ' there in 
no nedition in jimt eritieinm on the admini- 
nt ration of the law .' It. r. Sullivan, II 
Vox, fttl, Fitzgerald, .1.

(I) Her It. »*. Gray [l!NNl|. 2 (J.R. SA. 
It. r. Almon. ô Hurr. 2UHii. Wilmot’n 
1 Ipinionn. 243. Maelcod •*. St. Aubyn 
11898|. A.V. 849, MO. R. r. McHugh 
111)01 j, 2 Ir. Rep. AH!). It. r. Hart and 
White, 3U St. Tr. 1131, 118V.
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in an action for a malicious prosecution, and which verdict had been con­
firmed in the Court of Common Pleas), was actuated by motives of public 
justice in preferring the indictment, was held to be a libel reflecting on the 
administration of justice, for which an information should be granted 
against the members who had made the order. Ashhurst, J., said, that the 
assertion that A. was actuated by motives of public justice carried 
with it an imputation on the public justice of the country ; for if those 
were his only motives, then the verdict must be wrong. Huiler, J., said : 
‘ Nothing can be of greater importance to the welfare of the public than 
to put a stop to the animadversions and censures which are so frequently 
made on Courts of justice in this country. They can be of no service, 
and may be attended with the most mischievous consequences. Cases 
may happen in which the judge and jury may be mistaken : when they are, 
the law has afforded a remedy ; and the party injured is entitled to pursue 
every method which the law allows to correct the mistake. Hut when a 
person has recourse either by a writing like the present, by publications in 
print, or by any other means, to calumniate the proceedings of a Court of 
justice, the obvious tendency of it is to weaken the administration of 
justice, and in consequence to sap the very foundation of the constitution 
itself ’ (/).

In R. v. White (k) an information had been filed against the proprie­
tors and printers of a Sunday newspaper for a libel upon Le Hlanc, .1., 
and a jury, by whom a prisoner had been tried for murder and acquitted. 
It was contended on the part of the defendants that they had only made a 
fair use of their right to comment on the proceedings of a Court of justice, 
(•rose, J., said that ‘ it certainly was lawful, with decency and candour, 
to discuss the propriety of the verdict of a jury, or the decisions of a judge ; 
and if the defendants should be thought to have done no more in this 
instance, they would be entitled to an acquittal : but, on the contrary, 
they had transgressed the law, and ought to be convicted, if the extracts 
from the newspaper, set out in the information, contained no reasoning or 
discussion, but only the declamation and invective, and were written not 
with a view to elucidate the truth, but to injure the characters of indi­
viduals, and to bring into hatred and contempt the administration 
of justice in the country.’

This doctrine is now fully accepted, and ' when a trial has taken place 
and the case is over, the judge or jury are given over to criticism ’ (/) ; 
but this liberty does not license personal scurrilous abuse of the judge as 
a judge (»»).

Offences within this section, if committed with reference to ' s 
of a superior Court, may be dealt with as for contempt of Court (n).

The rule as to the criminality of attacks or aspersions on a judge in 
bis judicial capacity was originally applied only to the King's judges of 
the superior Courts. This expression includes the House of Lords, the

0) H. r. Wat non. 2 T. It. 199.
((•) I Camp. 3.ri0 n. Ami see a note of 

another proceeding by information against 
the name defendants for a libel on Kllen- 
borough, C.J. Holt on Libel, 170, 171.

(/) Maeleod v. St. Aiibvn 118991. A C. 
M9, Ml. H. r. Sullivan, 11 Cox, fit) (lr.),

Fitzgerald,
(in) It. r. Kray ( I1MM»|. 2 y It. .'Ml. 40. 

ltllHS.ll, L.C.J.
(w) It. r. Cray, uli *up. Martin's caae. 

2 Mims. & My. ."174. Ex /tarie .lonea, l!t 
Vee. 237. Ur Sombre, I Maen. A O. 110.

4
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Judicial Committee of the Privy Council, the Courts of Appeal Civil and 
Criminal, and every branch and judge of the High Court of Justice in 
England and Ireland (o) and superior colonial Courts of record (p). The 
rule has been extended to justices of the peace and judges of inferior 
Courts while acting in the execution of their office. In such cases the 
remedy is not by summary proceedings for contempt, but by indictment 
or criminal information (7).

An indictment does not lie for contemptuous words spoken either 
of or to inferior magistrates, unless they are at the time in the actual 
execution of their duty, or at least unless the words affect them directly 
in their office though it may be good cause for binding the offender to 
his good behaviour (r). Where the defendant was indicted for saying 
of a justice of the peace for the county of Middlesex, in his absence, that 
he was a scoundrel and a liar (*), Ellenborough, C.J., said : ‘ The words 
not being spoken to the justice, 1 think they are not indictable. This 
doctrine is laid down by Holt in a case in Kalkeld (/) ; and in It. r. Pocock (u) 
the Court of Queen’s Bench refused to grant an information for saying of a 
justice, in his absence, that lie was a forsworn rogue. However. 1 will not 
direct an acquital upon this point, as it is upon the record, and may be 
taken advantage of in arrest of judgment. It will be for the jury now to 
say whether these words were spoken of the prosecutor as a justice of the 
peace, and with intent to defame him in that capacity ; for if they were 
not, this indictment is not supported ; and it could not by possibility 
be a misdemeanor to utter them, although the prosecutor’s name may 
be in the commission of the pence for the county of Middlesex ’ (»•). But 
it has been held to be an indictable offence to say of a justice of the peace, 
when in the execution of his office, ‘ you are a rogue and a liar " (w). The 
Court will not, however, grant an information for calling a magistrate 
n liar, accusing him of misconduct in having absented himself from an 
election of clerk to the magistrates, and threatening a repetition of the 
same language whenever such magistrate came into the town, unless 
they tend to a breach of the peace (x).

Offences of this kind, though in theory indictable, arc dealt with 
summarily by the High Court when directed against any of its 
divisions (7), and may be dealt with summarily by an inferior Court of 
record if committed in facie curia1. The proceeding in the High Court 
is bv attachment or committal (:). The remedy by indictment is rarely 
used, owing to the inevitable delay and consequent risk of interference 
with justice (a).

M Kw (Mger* on l.ilH-1 (4th «•*!.). 490. 
Ex /tarir Fernandes, .10 I,. .1. C. V. 121.

(p) Hr McDermott, L R. I I*. <’. 200 ; 
2 I'. C. 341.

(7) R. t\ Ren. 17 Ir. C. L. R. OKI, impti 
talion on a resident magistrate.

(r) See (Mgers on l.iliel (4th ed.), 400,
497. I Hawk. c. 21, h. II. 2 Starkie on 
l.iliel, 196.

(*) R. v. Weltie, 2 (’amp. 142.
(I) K. r. WrightM.il. 2 Salk. 098.
(«) 2 Str. 1167. And boo R. v. Penny, 

1 I/I. Raym. 163.
(r) R. r. Welt je, 2 Camp. 142.

(r) R. r. Revel. 1 Str. 420.
(x) Ex /tarir Chapman, 4 A. A K. 771. 

Ex /tarie Duke of Marlborough. 6 Q. U. 916.
{//) Ineluding eourta rroated by eommii* 

nioiiH of awiz.e, gaol delivery, or oyer and 
terminer. It. r. Parke [I90!|, 2 K. It. 412. 
Cf. It. ». Payne 119001. I K.B. 677

(:) Onalow and Whallev’a ran»', |„ It. 
9 y.R. 219. It. ». Cray 119001. 2 Q.B. 10 
See Short & Mellor, Cr. Pr. (2nd ed.). 142. 
t lnwald on Contempla (2nd ed ).

(o) See It ». Tibbita |I902|. I K.B. 77. 
It. ». Parke | 1903], 2 K.B. 412.
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Sect. II.—Or Acts Affecting Fair Trial of Pending Cases.

Any publication, exhibition, or representation intended or calculated 
to interfere with the fair trial of a legal proceeding pending in any Court of 
justice, is a misdemeanor at common law (h). The incriminated publica­
tion or exhibition may be described as attempts to pervert the course of 
justice, or as calculated to produce that effect (c).

This rule has been held to apply to a theatrical representation 
which represented a man in the act of committing an offence for which 
he was awaiting trial (</).

So has the circulation by the defendant to an information immediately 
before its trial, and in the town where the trial was to be held of a 
vindication of his conduct and an attack on that of the prosecutor (e). 
and the publication of proceedings before a coroner with comments 
before the completion of the inquiry (/) ; and the publication of newspaper 
articles containing statements affecting the character or conduct of persons 
under accusation of crime, whatever the stage which the proceedings 
have reached, i.e. whether during a preliminary inquiry before justices, 
or after committal, or during trial or indictment (f/). In R. r. Tibbita 
and Windust (h) the editor and reporter of a weekly paper were indicted 
and held to have been rightly convicted of publishing articles by a 
4 Special ('rime Investigator ’ containing a number of statements highly 
detrimental of two person.' under an accusation of attempted murder. 
Of the statements some were published during the preliminary inquiry, 
some between committal and trial, and some during the actual trial 
at the assizes. Where the publication relates to a case which is 
actually only pending before justices of the peace, but in the due 
course of justice may go for trial before any branch of the High Court, 
including a Court of assize (»'), or the Central Criminal Court (/), the 
offence may be dealt with by the High Court summarily by attachment 
for contempt, whether the publication is bv an individual or by a cor­
poration (/•). The offence is committed if the publication is calculated 
to interfere with a fair trial, should the result of the preliminary inquiry 
be the committal of the prisoner for trial (/). It would seem that even 
where the trial will take plat* at Quarter Sessions or in any inferior Court,

(h) R. r. Tibbita I IU02|, I K.H. 77.
i. ) I «/. .</./.. n. 148, Bee the in- 

diet limit in K. e. Tibbita |I902|. I K.H. 
77. where the- indictment included charges 
of (I) attempting to prejudice tin- mind of 
thv examining magistrate, and no to ob­
struct and pervert justice ; (2) knowingly 
doing acts ealeulati-d to obstruct mid per­
vert justice ; (.')) devising and intending to 
injure A. and H. and to deprive them of a 
fair trial ; (4) conspiracy to obstruct and 
pervert justice. Yidr ante, p. 103.

(</) H. r. Williams,2 L ,1. (O. S.) K.H. 30.
(*) R. r. Jollifle, 4 T. K. 2M.
(OK. r. Fleet, I B. * Aid. 370 19

K. K 344.
(g) R. »•. Tibbita (1002), I K.B. 77.
(À) Ubi sup.

(i) K. r. Davies ||000|, I K.H. 32. In 
this case a woman was in custody on a 
charge of abandoning a child. A news­
paper published reports as to her antece­
dents. suggesting that she had been a 
wholesale child farmer.

(i) R. r. Parke (I1IU3|. 2 K.H. 432. 431». 
Wills, .1. In this case former rulings are 
collected. The publication complained of 
consiste I in statements alsint a man ac­
cused of forgery, and subseipiently com­
mitted for trial on charges of forgery and 
murder. Cf. R. i>. Payne (IflOfi), I K.H. 
•77.

(t) R. r. ‘ Freeman’s Journal ' (1902), 
2 Ir. Rep. M2.

(/) R. e. Davies (10001, I K.H. 32 33, 
Wills, J.
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the High Court may intervene breri manu to punish ations cal­
culated to prejudice such trial (wi).

Sect. III.—Of Interference with Witnesses.

It is an offence at common law to use threats or persuasion to witnesses 
to induce them not to appear or give evidence in courts of justice, even 
if the threats or persuasion fail («). The offence is a misdemeanor 
punishable by fine and (or) imprisonment without hard labour, on 
indictment or information ; or, if committed with reference to a case in a 
superior Court of record, by summary proceedings for contempt (o).

As to conspiracies to do any of these acts, see ante, p. 163. In It. v. 
Roderick and Clare (/>) a conviction was obtained on an indictment for con­
spiracy to defeat the justice by preventing a girl under sixteen
from attending the assizes to give evidence against a man charged with a 
criminal offence against her.

There is no precedent of proceedings at common law for discharging 
or damnifying witnesses because of evidence given by them. But in the 
case of Parliamentary inquiries, witnesses are protected by the Witnesses 
Protection Act, 1802(85 A56 Viet.c.64), sect. I. * In tins Act tin* word 
“ inquiry ” shall mean any inquiry held under the authority of any Royal 
Commission or by any committee of either House of Parliament, or 
pursuant to any statutory authority, whether the evidence at such inquiry 
is or is not given on oath, but shall not include any inquiry by any Court 
of justice.’

By sect. 2, ‘ Kvery person who commits any of the following acts, 
that is to sav, who threatens, or in any wav punishes, damnifies, or 
injures, or attempts to punish, damnify, or injure any person for having 
given evidence upon any inquiry, or on account of the evidence which 
he has given upon any such inquiry, shall, unless such evidence was 
given in bad faith, be guilty of a misdemeanor, and be liable upon con­
viction thereof to a maximum penalty of one hundred pounds, or to a 
maximum imprisonment f three months.’

By sect. 3, * A prosecution for any offence under this Act may be 
heard and determined by a court of summary jurisdiction under the 
Summary Jurisdiction Acts, provided that should either the com­
plainant or the party charged object to the case being dealt with 
summarily, the Court shall send such cases for trial to the quarter 
sessions or assizes, or in cases arising within the metropolitan area to 
the Central Criminal Court.’

(m) Ibid. p. 37, 3», citing 2 Hawk. c. 2, 
h. 3. Net* Short A Mellor, Crown Practice 
(2nd ed.), 843. This juridiction is traced 
to the authority of the Court of King's 
Bench as curto* mnnnn, assumed on the 
extinction of the Court of Star ('handier.

M I Hawk. c. 21. ». 13. 2 Chit. Cr. L.
220. 233. K. r. Law ley. 2 Str. 004. R. r.
Steventon, 2 Kant, 302. It. r. Loughran,
I Cr. A I). (Ir.) 70. It. r. Talley |IH73|.
82 Cent. Cr. ft. Sens. |*ap. 318. See also 
R. r. Cray 110031. 22 N. Z. I* R. 32. And

sec indictments for dissuading a witness 
from giving evidence against a person in­
dicted, 2 Chit. Cr. L. 233; Archh. Cr. I'l. 
(23rd ed.) 1078; and an indictment for a 
conspiracy to prevent a witness from giving 
evidence. It. r. Steventon, 2 East, 302. 
And see It. i\ Edwards, ante, p. 527.

(«») It. i . Hall. 2 W. HI. 1110. Onslow 
and Whalley's cases, L. It. 0 Q.B. 210.

(/i) Swansea Summer Assizes, 4 Aug., 
1000. Jelf, .1. The girl had been indueed 
to go to the United States.

5

^
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By sect. 4, ‘It shall be lawful for any Court before which any person 
may be convicted of any offence under this Act, if it thinks fit, in addition 
to sentence or punishment by way of fine or imprisonment, to condemn 
such person to pay the whole or any part of the costs and expenses incurred 
in and about the prosecution and conviction for the offence of which he 
shall be convicted, and, upon the application of the complainant, and 
immediately after such conviction, to award to complainant any sum of 
money which it may think reasonable, having regard to all the circum­
stances of the case, by way of satisfaction or compensation for any loss 
of situation, wages, status, or other damnification or injury suffered by the 
complainant through or by means of the offence of which such person shall 
be so convicted, provided that where the case is tried before a jury, such 
jury shall determine what amount, if any, is to be paid by way of satis 
faction or compensation.’

By sect. 5, 4 The amount awarded for such satisfaction or compensa­
tion, together with such costs, to be taxed by the proper officer of the 
Court, shall be deemed a judgment debt due to the person entitled 
to receive the same from the person so convicted, and be recoverable 
accordingly.’

SkOT. IV.—Or DlHOBKYINd JUDICIAL OkDKRH.

A. Ornerai.

Wilful disobedience to the order of a competent Court is in certain 
cases punishable on indictment or summarily by fine and (or) imprison­
ment without hard labour. Disobedience by officers of the Court or 
executive officers to judicial orders will be dealt with under official 
misconduct (post, Book VIII.. Chapter I.).

Disobedience by witnesses or parties to lawful orders of a superior 
Court of record may be dealt with by the Court summarily by committal 
or attachment for contempt of ('ourt (q). Where the order is to pay money 
the jurisdiction to imprison for disobedience is limited by the Debtors 
Acts, 1869 and 1878 (r). The power is oftenest exercised with reference 
to persons who disobey injunctions, or who. knowing that an injunction 
has been made against another, aid and abet him in disobeying it («)• 
A distinction is drawn for purposes of appeal between disobedience to 
orders of the Court made to enforce a civil right, and those forms of 
contempt which are regarded as purely criminal, e.g., outside interference 
with the course of justice (I). Such offences can, it would seem, also be 
dealt with by indictment (u). There are few if any precedents of an indict 
ment for disobeying the orders of a superior Court of record. It is said 
that where the treasurer of a county refuses to comply with an order 
for payment of the costs of prosecuting an indictment, the remedy is by

(q) Ah to the procedure, hco R. 8. C. 
1883. O. 44. Ann IV. 1909. p. 619.

(r) See Ann IV. 1909, p. f>88. Murch v. 
lxx>wraoro 11908|, I Ch. 892. Under the 
Acte of 18(19 and 1878, impriHonmvnt for 
non-payment of money may not exceed one 
year. 32 & 33 Viet. c. 82, i. C (proviwo).

(*) Seward v. I'aterHon [18971, • Ch. fi4A 
(0 Alt.-Gen. t\ Kioaano, 32 L. R. Ir. 320. 

O'Shea v. O’Shea. 15 !\ l>. 82.
(u) It. r. Robinson. 2 llurr. 718». 804. 

Thin relatcH to an order of (Quarter 
SesMioiiH. Cf. R. v. Mort lock. 7 Q. It. 4.r»9. 
R. ». Itriaby, 1 Den. 418
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indictment (v). Disobedience to a writ of subpoena, to attend as a witness 
or produce documents, is enforceable by attachment, if the writ issues 
out of a superior Court, and apparently by indictment, if the writ issues 
from a Court of Quarter Sessions (u ).

B. Disobedience of Orders made by Justices of the Peace.

Disobedience to an order of justices of the peace made in due exercise 
of their powers is a misdemeanor indictable at common law (x). It is 
immaterial whether the order of justices is made at general or quarter 
sessions (y), or at petty sessions (:), or out of sessions (a), provided that it 
is one which the justice or justices has jurisdiction to make, and that 
there is no prescribed and adequate remedy other than indictment for 
disobedience (b). Foster, J., thus stated the rule : ‘ In all cases where a 
justice has power given him to make an order, and direct it to an inferior 
ministerial officer, and he disobeys it, if there be no particular remedy 
prescrib'd, it is indictable ’ (c). Thus, a party has been held guilty of an 
indictable offence, in disobeying an order of sessions for the maintenance 
of his grandchildren (d). In this case it was contended that, as the Poor 
Law Act, 1601 (411 Eliz. c. 2), s. 7, had annexed a specific penalty, and a 
particular mode of proceeding, the course prescribed by the Act ought 
to have been adopted, and that there could be no proceeding by indict­
ment : but it was held that the prosecutor was at liberty to proceed 
either at common law, or in the method prescribed by the statute ; and 
that an indictment would lie at common law for disobedience to an order 
of sessions (<•). And power to remove a pauper being given to two justices 
by 14 Car. II. c. 12, the not receiving him was held to be a disobedience 
of that statute for which an indictment would lie (/).

Where an order of justices is a nullity on the face of it, another order 
may be made, and an indictment will lie for disobeying the second order (#/).

Where an order is made by justices, any person mentioned in it, and 
required to act under it, must, upon its being duly served upon him, 
lend his aid to carry it into effect. Thus where, upon a complaint made

(»•) K. r. Jeyes, 3 A. 4 K. 41», 4SI The 
order was made by a Court of Quarter Ses­
sions. Cf. R. r. joues. 2 Mood. 171. The 
remedy by mandamus has been applied in 
such eases. R. v. Treasurer of Oswestry. 
12 Q.B. 23».

(«•) R. r. Brownell, 1 A. 4 K. 598. Cf. 
R. r. Ring. 8 T. R. 585.

hr) It. ». Robinson | I769L 2 Burr. 79».
(»/) Id. ibid. See K. r Bill, an Older "f 

sessions on ehurehwardens and overseers 
to aeeonnt for and pay over money in their 
hands (2 Burr. 805, fit.), and It. r. Boys, 
an order of sessions to pay costs of an ap­
peal against a poor rate. I hid.

(:) It. Davis, 2 Burr. 805, vil. 1 Say. 
103 ; 1 Bott. 301, nl. 378.

(<i) See R. v. Balme. 2 Cowp. tl50. It. 
r. Keamlev, 1 T. It. 310. 2 Chit. Cr. L. 
27».

(b) It. v. Robinson, 2 Burr. 7»V, 803. 
Lord Manslield. Vide unir, p. 13. In It.

r. Boyall, 2 Burr. 832, 834, Isird Manslield 
said : ' I do not approve of indicting where 
there is another remedy : it carries the 
apjiearancv of oppression.’

(r) Burn's Justice, tit. ‘ Voor,' s. xvii. 2, 
i. A mandamus to the inferior officer will 
not be granted, but the procedure must lie 
by indie Inu lit. R. r Bristow [1706], II 
I R 100

(d) It. »•. Robinson, 2 Burr, 7»».
W I

( f ) It. v. Davis, ubi *up.
(ij) R. r. Brisby, 1 Den. 410. It. r. 

Marchant, I Cox, 203. It. r. Cant, 2 Moisi. 
521. In R. r. Permit 2 Den. 51. the ques­
tion was whether, under a clause in the 
Annual Mutiny Act. a soldier was freed 
from an indictment for disobeying a bas­
tardy order : and the Court held that he 
was not, as it was a ‘ criminal matter.' 
See now 44 & 45 Viet. c. 58, ss. 138. 145.
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by an excluded member of a friendly society, two persons, A. and B., 
the then stewards of the society, were summoned, and an order made 
by two justices that such stewards and the other members of the society 
should forthwith reinstate the complainant ; it was held that though this 
order was not served upon A. and B. until they had ceased to be stewards, 
yet it was still obligatory upon them, as members of the society, to 
attempt to reinstate the complainant ; and that their having ceased 
to be stewards was no justification of entire neglect on their part (A). 
Ellenborough, C.J., said at the trial : ‘ The order is not confined to the 
stewards alone, but is made upon all the members of the society ; and the 
defendants were members of the society independently of their being 
stewards, and were bound, as members, to see that the order was obeyed ; 
or, at least, to have taken some steps for that purpose. As members, they 
might have done something ; as stewards, indeed, they might, with 
greater facility, have enforced obedience to the order ; but each member 
had it in his power to lend some aid for the attainment of that object.’ 
And on a motion to enter the verdict for the defendants, on the ground 
that, having ceased to be stewards when the notice was served, they 
had not been guilty of a criminal default ; the Court said, that if the 
defendants had shown that they did everything in their power to restore 
the party, in obedience to the order, they might have given it in evidence 
by way of excuse («).

As a general rule there must be personal service of an order on all 
persons who are to be proceeded against for disobeying it, and the indict­
ment should so state: and it has been held a fatal objection to an indict­
ment for disobedience and contempt of an order of sessions, that it 
charged a contempt by six persons of an order, which was only stated 
to have been served on four of them (/).

The entire order of a Court to pay the expenses of a prosecution, 
under sect. 26 of the Criminal Law Act, 1826 (7 Ueo. IV. c. 64), must be 
served on the treasurer of the county. Where, an order was made to 
pay an aggregate sum, the details of which were annexed, and the attorney 
tore off the details, and served the order for the payment of the aggregate 
sum alone on the treasurer ; it was held, on a case reserved, that he was 
not indictable for refusing to obey the order (k).

An indictment for disobeying an order of justices must show explicitly 
that the order was made ; and it is not sufficient to state the order by wav 
of rec ital (/). It is said to be safer to aver that the defendant was requested 
to comply with the terms of the order (in).

(A) R. i'. (lash. I Stark. (N. P.) 41. The 
Acts relating to friendly societies are con- 
sedidateel by 51» & <10 Viet. ce. 25, 2«>.

(«) Id. ibid. The motion was also made 
on another ground ; namely, a defect in the 
jurisdiction of the magistrates : two magis­
trates of the county of Middlesex, where the 
meetings of the society were held, having 
made the order, though the society had 
Is-cn originally establishes! in the city of 
London, and its rules enrolled at the ses- 
sions for that city. But the Court decided 
that the magistrates of Middlesex had juris­

diction. Set* R. r. Wade, I B. & Ad. Htil.
(f) R. r. Kingston, 8 East, 41. R. p. 

(lilkes. 3 C. & V. 52.
(It) R. t\ Jones, 2 Mood. 171. This 

enactment is repealed and replaced by 
8 Kdw. VII. c. 15, s. 4 (2), port, Bk. xii. c.v.

(l) R. r. Crowhurst, 2 Lei. Kaym. 1383.
(m) 2 Chit. Cr. L. 271». note (</), citing R. 

p. Fearnlcy, 1 T. R. 3hi, where* an e»bje*ctie>n 
was taken te» an indictment that it diet not 
contain such statement ; but the Court el id 
not tinel it ne*eessary to give any opinion 
upon the point.



545chav if. | Of Disobedience to Orders of Justices.

If the indictment omits to state the service of the order the want of 
such allegation will not be supplied by an averment that the defendant was 
requested to perform the duties required by the order (w). It seems 
not to be a matter for the prosecution to aver, but one for the defence 
to prove that the order has not been revoked (o).

An indictment for refusing to obey an order of justices to pay a 
church-rate, alleged that the rate ‘ was duly made as by law in that 
behalf required, and that the same was afterwards duly allowed as by 
law in that behalf required,’ and that * the defendant was duly rated ’ 
in and by the said rate at the sum of sixteen shillings. It was objected 
that the facts ought to have been stated which constituted a due making 
and allowance of the rate and a due rating of the defendant. But it 
was held (1), that these introductory facts were alleged only to shew 
that the justices had jurisdiction to make the order, and therefore they 
fell within the description of inducement, in which such a general allega­
tion was allowed ; (2) that the rest of the count shewed that the justices 
had sufficient authority to make the order, as there was a sufficient 
information by competent persons to give them jurisdiction (/>). The 
same indictment stated that a church-rate had been duly demanded of 
the defendant, and that he had refused and neglected to pay the rate to 
W. A. and .1. who then were the churchwardens ; and it was held that, 
though it did not state that they were churchwardens when the rate was 
demanded, it was sufficient that they were shewn to be so at the time of 
neglect and refusal to pay the rate, for that was the offence (q). The 
same indictment alleged that a justice made his warrant (summons), 
whereby, ‘ after reciting as therein recited,’ he summoned the defendant, 
and the indictment did not state to whom the warrant was directed. It 
was held that it was sufficient, for enough of the warrant was stated 
without mentioning the recital, and it was sufficiently averred that it was 
directed to the defendant (7). The same indictment averred that a sum­
mons was issued on May 30, to appear on June (5, then next, and was 
" before the said 0th day of June, to wit, on the 30th of May ’ personally 
served on the defendant, who did not appear in pursuance of it ; and it 
was held that it must be assumed that the justices satisfied themselves 
that it had been served a reasonable time before the day of appearance, 
otherwise they would have acted unjustly in making the order in the 
absence of the defendant, and the intendment is always favourable to 
the validity of an order (r). On the same indictment it was also held 
that it is not necessary to set out the order according to the tenor ; it is 
enough to set out the substance of it correctly (.s). The same indictment 
did not aver the church-rate to have been in force when the order to pay 
it was made, but it was held that, as it averred that the rate continued 
in force at the time of the indictment, it was quite sufficient (/). It was 
also held that the indictment need not allege the date of the order (m), 
as that was immaterial.

(«) R. v. Kingston, 8 East, 41, f>3.
(o) R. r. Holland, 5 T. It. «107, «124, 

where the defendant was indieted for mal­
versation in office aa one of the council at 
Madras.

(/>) R. v. Bid well, 1 Den. 222, Parke, B.

Church rates are not now compulsory (31 
& 32 Viet. e. 10»).

(7) Ibid. (r) Ibid.
(*) Ibid. (f) Ibid.
(«) Ibid.
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An indictment alleged that an appeal was made by the defendants 
against a rate to the sessions, who dismissed the appeal, and ordered 
the defendants * immediately upon service of the said order, or a 
true copy thereof,’ to pay the churchwardens and overseers a sum for 
costs of the appeal, and that a true copy of the said order was afterwards 
personally served upon each of the defendants, and each of them had notice 
of the said order. Nevertheless, the defendants wilfully neglected and 
refused to pay. Upon the trial the clerk of the peace produced the 
minutes of the sessions, and read the order, which ordered the defendants 
‘ immediately upon service of this order, or a true copy thereof,’ to pay 
the costs. The clerk of the peace stated that ‘ the costs were not taxed 
during the actual sitting of the sessions, but between the time of the 
Court adjourning and its meeting. I reported to the magistrates what I 
thought fit and proper costs ; and the Court adopted it. 1 made a verbal 
statement, which the Court adopted. 1 gave both parties an opportunity 
of attending. The defendants did not attend. 1 wrote a letter to their 
solicitor. The appeal was dismissed for want of due notice.’ The 
defendants’ attorney was the person attending the appeal, and was 
present when the order was made. There were four or five of the magis­
trates at the adjournment who were at the original sessions. A witness 
proved that he served each defendant with a paper, which he told them 
was a true copy of the order, as in fact it was, and at the time of service 
read to each the contents of a parchment writing, which was also a true 
copy of the order, and was produced on the trial. It was objected, first, 
that as notice to produce the copies served had not been given, evidence 
could not be given that the copy served was a true copy ; but it was 
held that a notice to produce the paper served would have been notice 
to produce a notice, which is never required ; secondly, that an order to 
pay ' upon service of the said order, or a true copy thereof,’ was bad on 
the face of it ; but it was held to be perfectly sufficient,—that an order of 
sessions in that form was good. And the service was also good, whether 
the book of the sessions or the parchment was the order ; for if the book 
was the original, it could not be shewn at the time of the service, and if 
the parchment was the original, its contents were read over (u). And, 
lastly, that the adjourned sessions had no jurisdiction to fix the amount 
of costs (?/'). The Court held that the justices must be taken to have 
ordered in the first instance, in the presence of all the parties, that the 
defendants should pay such costs as the officer might find to be due ; 
and the result of the evidence being that both parties had an opportunity 
of attending the taxation, and no objection being made when the amount 
was stated in Court, a state of things took place which amounted to a 
consent, and therefore the order was valid (x).

The Distress for Rent Act, 1737 (11 Geo. II. c. 19), s. 16 (?/), enables 
two justices to put a landlord in possession of premises in any case where 
one half-gear s (z) rent is in arrear, and the tenant deserts the premises and

(v) Coleridge, J., said : 4 An order of tho 
quarter sessions is not like an order of jus- 
t ices out of sessions. It is the judgment of 
tho Court, and that cannot he carried 
about : it is sufficient if a copy be shewn.'

(w) This point was not then decided ; 
but it is now settled that costs must bo

taxed during the sessions, unless the parties 
consent to taxation out of sessions. Mid­
land Rail. Co. v. Edmonton Union [1895], 
A. C. 495.

(r) R. v. Mort lock, 7 Q.B. 459.
(y) As amended by 57 Geo. III. c. 52, s. 1.
(z) The rent must be a rack rent or full
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loaves them uncultivated or unoccupied so as no sufficient distress can 
be had ; and sect. 17 empowers the next justice or justices of assize, on the 
appeal of the tenant, to award restitution to the tenant. Upon an indict­
ment for disobeying the order of the justices of assize to restore possession 
to the tenant, it is not necessary to prove the proceedings before the magis­
trates preliminary to the restitution ; and that it is sufficient to put in 
the record made up by the justices of the peace, in which, after reciting 
the complaint and other proceedings, they declare that they put 
the landlord into possession ; and it is unnecesssary to prove the complaint 
of the landlord (a).

Upon the trial of an indictment for not paying a sum of money pur­
suant to an order of sessions made on an appeal by the defendant against 
a certificate of two justices, for stopping up, diverting, and turning a 
part of a ' "3 footway, the record of the order of sessions, together 
with proof of the service of a copy of the order upon the defendant, and 
a demand of the sum ordered thereby to be paid, to which the defendant 
only answered that he did not owe anything, is sufficient evidence to go 
to the jury, and it is not necessary to prove aliunde the existence of the 
certificate or the fact of the appeal. An order of sessions made upon such 
an appeal need not show the time at which the certificate of the justices 
was lodged with the clerk of the peace ; for the sessions have no duty 
to inquire into that fact, unless the objection is raised before them (6).

On the trial of an indictment against the stewards of a friendly 
society for disobeying an order of justices, which recited that the rules 
of such society had been enrolled ; it was held that the recital was not 
evidence of that fact, which must be proved by other means, in order to 
shew that the justices had jurisdiction to make the order under 33 Geo. 111. 
c. 54, s. 2 (c). Upon the trial of such an indictment, the Court refused 
to enter into the merits of the original case, and to hear objections to the 
order which did not appear upon the face of it (d). But if it appears 
on the face of the order that the justices had no jurisdiction to make it, 
the defendant is entitled to acquittal (e).
three-quarters of the value of the demised 
premises (57 Geo. III. c. 52. s. 1).

(a) It. v. Sewell, 8 Q.B. 101. The very 
ground of the appeal might be that tho jus- 
tiees of the peace had acted without any 
complaint, ami therefore tho proof of the 
complaint could not he necessary. The 
Court held in this ease that the order of the 
justices of assize must he made by them as 
individual justices, and not as a Court, anil 
therefore a certificate of such an order, 
signed by tho deputy clerk of assize in the 
same way as an order of the Court, is not 
sufficient. It seems also that tho order 
should lie signed by the justices of assize, 
and that they alone, and none of the other 
commissioners, have jurisdiction to make 
such an onler. As to form of order, see R. 
v. Traill, 12 A. & E. 701.

(b) R. v. Thornton, 2 Cox, 49.1.
(r) R. v. (iilkes, 8 B. & C. 4.19. Cf. R. 

r. Kew, Nottingham Assizes, July 15, 1885, 
Pollock, R. Friendly Society Cases, by Dip- 
roso & Gammon, p. 242, where an indict­

ment for embezzlement by the secretary of 
a friendly society was dismissed for want 
of proof of the registration of the society. 
The Act of 1791 was repealed in 1855 (is 
& 19 Viet. e. 113). Friendly societies arc 
now governed by two Acts of 189(1 (59 & 
(»0 Viet. ec. 25, 2(5), and certain subsequent 
stat utes making minor amendments. Under 
modern legislation tho rules are submitted 
with an application to register the society, 
made to the registrar of friendly societies ; 
and an acknowledgment of registration is 
conclusive of duo registration of the society 
unless it is proved that the registry has been 
suspended or cancelled (189(1, c. 25. s. 11). 
Oakes v. Turquand, L. R. 2 H. L. 354. 
Baden Fuller, Friendly Societies (2nd cd.).

(d) R. r. Milton, 3 Esp. 200 ; R. v. 
GiIkes, 3 C. & V. 52. Abbott, C.J.

(e) R. v. Hollis. 2 Stark. (N. P.) 530, 
Abbott, GJ. ». Soper, :i it. A ti 167.
These decisions were given while writs of 
error were still in use.

2
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CANADIAN NOTES.

Sec. 1.—Of Contempt of Court and Attacks on the Actions of Judges 
and Juries.

Contempt of Court is a criminal proceeding. Ellis v. The Queen, 
22 Can. S.C.R. 7 ; Re Scaife, 5 B.C.R. 153. It is therefore necessary 
that the charge should be proved with particularity. Re Scaife, 5 
B.C.R. 153.

While a criminal information for libel was pending against one 
W., H. wrote a letter to a newspaper reflecting upon one of the Judges 
who delivered judgment on the application for the information, and 
stating that W. was “as certain to be convicted as a libeller ever was 
before his trial.” It was held that such letter was clearly contempt 
of Court. R. v. Wilkinson, Re Houston (1877), 41 U.C.Q.B. 42.

In New Brunswick the practice has been to issue an attachment 
against the person publishing the newspaper comment complained 
of, the award of the attachment not being a final judgment but a 
method of bringing the party into Court where he may be orderev to 
answer interrogations, and by his answers purge his contempt if he 
can. If he were unable to then purge his contempt the Court would 
then pronounce sentence. Ellis v. Baird, 16 Can. S.C.R. 147.

An appeal does not lie to the Supreme Court of Canada from a 
judgment in proceedings for contempt of Court unless it comes within 
the provisions of the Supreme Court Act as to appeals in criminal 
cases. Ellis v. The Queen, 22 Can. S.C.R. 7; O’Shea v. O’Shea, L.R. 
15 P.D. 59.

Sec. 2.—Of Acts Affecting Fair Trial of Pending Case.
Where the jury disagreed upon the trial of an indictment and a 

new jury was ordered for another sittings the cause is meanwhile 
still a pending one and improper and impartial comments thereon 
published by one of the accused will constitute a contempt of Court 
by him. The Court imposing sentence upon a newspaper proprietor 
for a contempt of Court contained in newspaper comment may, in 
addition to the infliction of a fine and imprisonment, require the 
accused to find securities to keep the peace and to refrain from pub­
lishing further articles reflecting on the pending cause, and may order 
imprisonment for six months, or until security is sooner given, or until 
the pending cause is sooner ended. The King v. Charlier, 6 Can. Cr. 
Cas. 486.
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Any publication, whether by parties or strangers, which concerns 
a cause pending in Court, and has a tendency to prejudice the public 
concerning its merits, and to corrupt the administration of justice, or 
which reflects on the tribunal or its proceedings, or on the parties, 
the jury, the witnesses or the counsel may be visited as a contempt. 
R v. Wilkinson, Re Houston (1877), 41 U.C.Q.B. 42, citing Bishop 
on Criminal Law, 5th ed., vol. 2, sec. 259.

Where the respondent in a controverted election case applied for 
an order nisi calling on the defendant, his opponent at the election, 
to shew cause why he should not be committed for contempt of Court 
for publishing articles in his newspaper reflecting on and pre-judging 
the conduct of the respondent and of the returning officer during the 
currency of the proceedings on the election petition, it was held, al­
though a prima facie case of contempt had been made out, that as 
it appears on the same material that the respondent had attended and 
spoken at a meeting held for the purpose of approving of the conduct 
of the returning officer and presenting him with a gold watch as a 
mark of such public approval, the applicant was also in fault, and 
his application was therefore refused. Re Bothwell Election Case, 4 
Ont. R. 224.

Where the alleged contempt consisted in the publishing, in a 
newspaper, comments on a judgment rendered by a Master in Cham­
bers in a cause in which the writer was solicitor for the defendant, but 
after the proceedings in the cause before the Master were ended, it 
was held by the Supreme Court of Canada that the relator in the 
cause could not be prejudiced as a suitor by the publication complained 
of, and as such prejudice was the only ground on which he could in­
stitute proceedings for contempt he had no locus standi, and his appli­
cation should not have been entertained. Re O’Brien, Regina ex rel. 
Felitz v. Howland, 16 Can. S.C.R. 197, reversing 11 Ont. R. 633, and 
14 Ont. App. 184.

Sec. 4.—Disobeying Orders of Court.—Code sec. 165.
Disobedience of Orders by Justice of the Peace.—Code sec. 674.
Disobedience of Subpoena.—Code sec. 842.
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CHAPTER THE THIRD.

OF OBSTRUCTING OR RESISTING THE EXECUTION OF LEGAL PROCESS.

Sect. I.—Of obstructing Process.

Obstructing the execution of lawful process, whether civil or criminal, 
is an offence against public justice ; and it has even been held that the 
party opposing an arrest upon criminal process becomes thereby particcps 
cfiminis : that is, an accessory after the fact in felony, and a principal 
in high treason (a). Where the process, whether civil or criminal, is that 
of a superior Court of record, the obstruction may be dealt with summarily 
as contempt of Court (b).

Giving assistance to a felon pursued by officers of justice, in order to 
enable him to avoid arrest, is a misdemeanor, as being an obstruction 
to the course of public justice (c). An indictment was preferred against 
the defendant for rendering assistance to 0. (who had committed forgery 
and was being pursued by officers of justice), in order to enable 0. to avoid 
arrest. It appeared in evidence that 0. had committed a forgery, as 
stated in the indictment ; and had afterwards thrown himself from the 
top of a house, by which he was greatly hurt ; and that the defendant, 
who was a relation and commiserated his wretched condition, conveyed 
him secretly on board a barge to Bristol, and was actively employed 
there in endeavouring to enable him to escape from the country. 
Advertisements had been printed and circulated, stating the charge 
against ()., and offering a large reward for his apprehension ; but it was 
not proved that any one of these advertisements had come to the know­
ledge of the defendant or that the defendant was acquainted with the 
particular charge against 0., or knew that he had been guilty of forgery, 
as alleged in the indictment. Upon this ground the defendant was 
acquitted : but no other objection was taken to the indictment.

Privilege.—There is not now any privilege in respect of place (d) 
or person against arrest on criminal process (e).

(«) 2 Hawk. p. 17, h, 1, whore Hawkins 
submits that it is reasonable to understand 
the books which seem to contradict this 
opinion to intend no more than that it is 
not felony in the party himself, who is at­
tacked in order to be arrested, to save him­
self from the arrest by such resistance : and 
see 4 HI. Com. 128.

(b) Vide ante, p. 542.
(r) It. r. Buckle [1821], Gloucester 

Spring Assizes, (.arrow, B. The case 
states that ‘ Olive had committed forgery,’ 
not that lie was 4 suspected of felony," as 
stated in former editions of this work. 
C. S. (1.

(d) At one time there were many pre­

tended privileged places in London and 
Southwark, in which fugitives from civil 
and criminal justice claimed freedom from 
arrest, on pretence that they had been 
anciently royal palaces. Such were the 
White Friars and its environs, the Savoy, 
and the Mint in Southwark. The supposed 
privilege of such places has been taken 
away by legislation. See 8 & !» Will. III. 
v. 27 ; » Geo. I. e. 28 ; Il Geo. I. c. 22. A 
similar abuse created by the recognition of 
sanctuary was finally suppressed in 1823, 
by 21 .lac. I. c. 28.

‘ (e) He Freston, 11 Q.B.D. 545. As to 
arrest of witnesses, ride /;#></. Bk. xiii. c. v.
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Privilege from arrest on civil process continues in favour of members of 
either House of Parliament while Parliament is sitting, and in favour of 
barristers, solicitors, police and witnesses eundo, morando et redeundo from 
a case in which they are concerned (f), and of ministers of religion, while 
officiating in a place of worship or in the burial of the dead, or going to 
or from such service (g).

In some proceedings, particularly in those relating to the execution 
of the revenue laws (h), the Legislature has made special provision 
for the punishment of those who obstruct officers and persons acting 
under proper authority. Hut in ordinary cases, where the offence 
committed is less than felony, the obstruction of officers in the appre­
hension of the party is only a misdemeanor, punishable by fine and (or) 
imprisonment (*).

An indictment for obstructing the execution of process must state 
that the arrest was lawful, t.e., made by proper authority (;).

Hut where the process is regular, and is executed by the proper officer, it 
is not lawful even for a peace officer to obstruct such officer, on the ground 
that the execution of it is attended with an affray and disturbance of the 
peace ; for if one, having sufficient authority, issues a lawful command, 
it is not in the power of any other, having an equal authority in the same 
respect, to issue a contrary command ; as that would be to legalise con­
fusion and disorder (k). Some sheriff’s officers having apprehended 
a man by virtue of a writ against him, a mob collected, and endeavoured 
by violence to rescue the prisoner. In the course of the scuffle, which 
was at ten o’clock at night, one of the bailiffs, having been violently 
assaulted, struck one of the assailants, a woman, and it was thought for 
some time that he had killed her ; whereupon, and before her recovery 
was ascertained, the constable was sent for, and invited to arrest the bailiff 
who had struck the woman. The bailiffs, on the other hand, gave the 
constable notice of their authority, and represented the violence which had 
been previously offered to them ; notwithstanding which the constable pro­
ceeded to take them into custody upon a charge of murder, and at first 
offered to take care also of their prisoner ; but their prisoner was soon 
rescued from them by the surrounding mob. The next morning, the 
woman having recovered, the bailiffs were released by the constable. 
I’pon these facts, Heath, J., was of opinion that the constable and his 
assistants were guilty of assault and rescue (/).

Hy the Sheriffs Act, 1887 (m), ‘if a sheriff finds any resistance on the 
execution of a writ ’ (including any legal process, s. 38), ‘ he shall take 
with him the power of the county (w), and shall go in proper person to do 
execution, and may arrest the resisters and commit them to prison, and 
every such résister shall be guilty of a misdemeanor.’

(/) Sw Mather, Sheriff Law, 184. Jit 
(lent, i" «'h I). ion.

(ij) See 24 k 25 Viet. e. 100, s. 30. A nit, 
p MV

(/i) Ante, Bk. iv. e. iii. pp. 374 el *eq.
(i) 2 Chit. Or. I- 118, note (a).
(/') K. r. Owner, 6 East, 304.
(I) 1 East. 1*. C. 304.
(/) Anon. [17931. 1 East, I’. C. 305.

(m) 50 k 81 Viet. c. 55, h. 8 (2), which 
re-enacts 13 Kdw. I. c. 39, iStat. West. 2. 
This power is independent of the powers of 
the sheriff and tinder-sheriffs to disperse 
rioters. Ante, Bk. vi. o. i. p. 431.

(a) Posse comitatus. Sec 2 Co. Inst. 104. 
Dalton, e. 195. Howdeit »>. Ntandish, ti 
('. H. 504. Burdett t\ Column, 14 East, 188. 
As to railing in the military, son ante, p. 431.
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Where the obstruction of process by the rescue of a party arrested 
is accompanied by violence and assault upon the officer, the offence is 
indictable ; and rescuing, or attempting to rescue a party arrested on a 
criminal charge is usually punished upon indictment (o). The offence of 
rescuing a person arrested on mesne process, or in execution after 
judgment, subjects the offender to an action in which damages are 
recoverable (p). And the Courts have often granted an attachment 
against such wrongdoers, it being the highest violence and contempt 
that can be offered to the process of the Court (#/).

Sect. II.—Rescue of Property Lawfully Seized.
A. Property Distrained.

Distress for Rent.—Rescue of a distress for rent consists in retaking 
from the distrainor goods legally (r) distrained and in the possession of 
the distrainor by her bailiffs before they have been placed in the custody 
of the law by being lawfully impounded (s). It is a misdemeanor at 
common law (s), if the retaking is forcible and amounts to a breach of the 
public peace (t) ; but a mere trespass without circumstances of violence 
is not indictable (w).

A lessee who resists with force a distress for rent or forestalls or 
rescues the distress is guilty of forcible detainer (v).

Distress of Animals damage feasant.—Where a hayward had distrained 
a horse datnayc feasant on a private enclosed piece of pasture, and it was 
rescued from him on the way to the pound, and before it was impounded ; 
it was held that this was not indictable, for till the horse got to the pound 
the hayward was merely acting as the servant of the owner of the land («’)• 
If the hayward (who was a manorial officer) had distrained the animal 
while straying on a common or in a lane, the animal would have been 
in the custody of the law from the moment of seizure and the rescue 
indictable (z).

B. Property Impounded.
Pound-breach consists in the wrongful removal, whether with or 

without force, of cattle or other personal property from a place in which
(o) Post. p. 507.
Ip) Bac. Abr. tit. * Rescue ’ (C). Com. 

Dig. tit. ‘ Rescous ' (D).
(q) Bite. Abr. ibid. Com. Dig. tit. ‘ Res-

cous ’ (D). In order to ground an attach­
ment for a rescue, it seems there must be a 
return of it by the sheriff ; at least, if it 
was on an arrest of mesne process. Bac. 
Abr. ibid. 2 Hawk. c. 22, s. 24. Anon. 
0 Mod. 141. And see, as to the return of 
the rescue by the sheriff, Com. Dig. tit. 
1 Rescous ’ (h) -i, (D) 6. Bac. Abr. in. 
1 Rescue ' (E). R. r. Belt, 2 Salk. 580. R. 
t’. Elkins, 4 Burr. 2120. Anon. 2 Salk. 580. 
R. t’. Minify, 1 Str. 042. R. v. Ely, 1 Ld. 
Raym. 35. Anon. 2 Salk. 580. 1 Ld.
Ray m. 689.

(r) R. t*. Nicholson. 05 .1. I*. 208, London 
County Sessions, where McConnell. K.C., 
ruled that rescuing from the custody of a

bailiff goods lawfully seized under a distress 
for rent, was indictable. An illegal distress 
may be resisted. See R. v. Bigott [18511, 
Ir. C. L R. 471. 478, Perrin. B.

(s) 1 Co. Inst. 47. See Cro. Cire. Comp. 
(10th ed.) 108 ; 2 Starkie, Cr. PI. (2nd ed.) 
044 ; 2 Chit. Cr. L. 201—for precedents of 
indictments. Cf. 1 Bishop, Amer. Cr. L. 
n. 407 ; 2 Bishop, Amer. Cr. L. s. 111. The 
usual remedy is by action of trespass at 
common law (Rich r. Woolley, 7 Bing. 
051) or under 2 Will. & Mary, e. 5, post, 
p. 552.

(t) Ante, p. 441. Anon. 3 Salk. 187.
(«) Ante, p. 10.
(t>) Ante, pp. 441 ft seq.
\w) R. v. Bradshaw [1835], 7 C. & P. 233, 

Coleridge, J. Cf. Green r. Duckett, 11 
Q.B.D. 275.

(z) R. v. Bradshaw, ubi sup.
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they have been lawfully ‘ impounded,’ and thereby placed in the custody 
of the law (y), <?.#/., Ly placing cattle seized under a distress for rent 
in an enclosed field (:).

It has been doubted whether a pound-breach (a) is an indictable 
offence, if unaccompanied by a breach of the peace (b). But, on the other 
hand, it had been submitted that, as pound-breach is an injury and insult 
to public justice, it is indictable as such at common law (r), and the latter 
view has been accepted in two recent cases at Quarter Sessions (d).

The Pound-breach Act, 1843 (0 & 7 Viet. c. 30), provides for the sum­
mary conviction of any person who releases cattle distrained on enclosed 
land (e).

The civil remedy, however, given by 2 Will. & M. c. 5, s. 4, in most 
cases of pound-breach, or rescue of goods distrained for rent, is the best 
remedy where the offenders are responsible persons (/). That statute 
enacts that, upon pound-breach, or rescous of goods distrained for rent, 
the person grieved shall, in a special iv ' ion on the case, recover treble 
damages and costs against the offenders, or against the owner of the goods, 
if they come to his use (g).

('. Goods Seized under Legal Process.

It is laid down in the books (/<) that if rescues are made upon a distress, 
&c., for the King,an indictment lies against the rescuer (/#). This rule 
appears to be applicable to distress levied under the warrant of justices 
of the peace. Such goods on lawful seizure are at once in custodia 
legis (*). Thus, where a defendant was indicted for rescuing goods 
distrained for a church-rate it seems not to have been doubted that such 
a rescue was indictable (/).

On an indictment in Ireland for rescuing property distrained for poor- 
rate, it was held unne< ssary to prove the making of the rate, or that 
there was any sum d> at the time of making the distress; and that 
the warrant to coll* if in the form and with the requisites required 
by the Poor Law .\ was sufficient prima facie evidence of the authority 
of the collector : iat the section which required the sum to be collected

(y) 1 Co. Inst. 47 For precedents of in­
dictments, see 2 Chit. Cr. !.. 204, 200. 
Cro. Cire. Comp, (loth ed.) 100.

(:) R. r. Butterfield [1803], 17 Cox, 608. 
As to private pounds, see (Irvcn r. Duckett,
II y.B.D. 27f>.

(«) In former editions of this work the 
Mirror of Justices, e. 2, s. 20, was cited as 
authority for saying that pound-breach is a 
greater offence than rescue. The reference 
is not traceable, and the book is of no 
authority. See Selden Society Publ. vol. 7, 
by Maitland.

(It) 2 Chit. Cr. L. 204 (/>), and authorities 
there cited.

(r) Ibid.
(</) R. v. Butterfield, iiii *«/>.
(«•) See 14 & If» Viet. e. 02, s. 10, as to 

these offences in Ireland As to liability 
for supplying impounded cattle with food.

see 12 ft 13 Viet. c. 02, ss. ft, 0; 17 ft 18 
Viet. c. 00.

(/) Kemp r. Christmas |I808|, 70 !.. T. 
233 (C. A.).

(if) As to the proeisslings up<m this 
statute, sis* Rullen on Distress (2nd ed.). 
171 el see. 244 ; Hradhyon Distress, ftc.,282 
el *eq. Hue. Ahr. tit. ‘ Rescue ' (C). S. 7-"» 
of the Highway Act, 1833 (6 ft 0 Will. IV. 
c. 60), imposes a pi-nalty on persons break­
ing the pound to rescue cattle, fte., found 
trespassing on highways.

(h) F. N. R. 102 0. Com. Dig. tit. 
4 Rescous.*

(«) See R. v. Walslie [1870], Ir. Rep. 10 
C. L 611, 616, Pâlies, C.B.

(;') R. e. Williams, I Dm. 620. The 
point decided was that the warrant was 
unlawful.
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to be specified in the warrant was satisfied by a reference in the warrant 
to the collector’s book delivered at the time to the collector, and by such 
reference the book became incorporated with the warrant (k). But 
where on a similar indictment the warrant was in the same form as in the 
preceding case, but the occupiers were described in the collector’s hook­
as * tenants of commons,’ it was held that the collector had no authority 
to distrain on the actual occupier, as the description in the book was 
insufficient (/).

On a similar indictment it appeared that in the rate-book and distress 
warrant the occupier was described as J. W. Evidence was given that 
J. W. was the occupier when the rate was struck, but had died before 
issue of the warrant. It was held that the distress was lawful as the 
collector, under G & 7 Viet. c. 92, s. 6, was entitled to distrain all goods 
and chattels, to whomsoever they might belong, found on premises 
in respect of which anv person was rated as occupier (hi).

In Ireland rescue without actual force from a special bailiff of a cow 
taken by him under a civil bill decree was held not to be indictable at 
common law (n). In another case a bailiff under a sheriff’s warrant 
addressed to him alone, and not to him and his assistants, seized goods in 
execution, and left them in charge of keepers and went away. During 
his absence the goods were rescued by the defendant from the keepers. 
It was held that on these facts the defendant could not lawfully be 
convicted of having by threats and violence compelled the bailiff to 
abandon the seizure (o).

For a man to retake from a sheriff’s officer his own goods seized under 
a writ of execution against the goods of another though apparently not 
larceny (/>) might perhaps involve the offence of rescue (ij).

(k) R. v. Brenan, U Cox. 381. The 
warrant wus headed, ‘ General warrant to 
collect and levy poor-rate, (lorey Union,' 
and directed the collector 1 to levy the 
several poor-rates, and arrears of poor- 
rates, in the annexed hook set forth, from 
the several persons therein rated, or other 
persons liable to pay the said rates and 
arrears of rates,’ and was signed by the 
chairman of the guardians, two guardians, 
and the clerk of the union at a meeting of 
the hoard.

(/) R. r. Boyle, 7 Cox, 428 ; 0 Ir. C. L. R. 
598.

(mi) R. v. Westropp[l8f>l |, 2 Ir. C. L. H. 
217.

(») R. V. Walshe, Ir. Ren. 10 C. L fill. 
The decree was against N. Walshe, and the

row was seized on the lands in the occupa­
tion of N. Walshe, hut belonged to the 
prisoner, and could not lawfully be taken 
in pursuance of the decree. Rescue of 
goods, &o., taken under a civil hill decree 
is a misdemeanor under the Civil Rill Courts 
(Ireland) Act, 1804(17 & 28 Viet.c.99),s. 20.

(») R. v. Noonan, Ir. Rep. 10 C. L. 505 
The judges were not unanimous. The in­
dictment was apparently framed on 27 A- 28 
Viet. e. 90, s. 20. l'ailes, C.It., raised the 
question whether, on an indictment differ­
ently framed, the evidence might have 
warranted a conviction (p. 508).

(/>) R. c. Knight. 73 J.l\ 15.
(</) Rut see Earl of Bristol r. Wilsmore, 

I R * C 574.
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CANADIAN NOTES.

Sec. 1.—Of Obstructing Process.

Resisting or Obstructing Public Officer.—Code sec. 168.
For Definition of Public Officer.—See Code sec. 2(29).
Resisting or Obstructing Peace Officer.—Code sec. 169.
For Definition of Peace Officer.—See Code sec. 2 (26).
Summary Trial of Offence.—Code sec. 773.
Where a bystander states to other bystanders in the hearing of 

a police officer making an arrest for drunkenness, that the person 
being arrested is not drunk, such does not constitute the offence of 
obstructing a peace officer, if the statement is made bond fide, and in 
the belief of its truth. If, in an unwarranted attempt of the police 
to arrest the bystander, the latter strikes a policeman, he is not guilty 
of an assault upon the peace officer in the execution of his duty, for 
the policeman had no duty to arrest him. The King v. Cook, 11 Can. 
Cr. Cas. 32.

Where the process of an inferior Court is void by reason of its 
containing a direction to a peace officer to seize certain goods at a 
place outside of the territorial jurisdiction of the Court, such process 
is insufficient upon which to base a conviction for resisting the officer 
in its execution. R. v. Finlay (1901), 4 Can. Cr. Cas. 539 (Man.).

Where a bailiff obtained possession of goods under a writ of re­
plevin, but at the request of the party in whose possession they w’ere 
seized they were given by the bailiff into the possession of a third 
party, the latter giving the bailiff an undertaking or agreement to 
deliver him the goods on demhnd, it was held that in attempting to 
retake the goods in the possession of the third party the bailiff was 
not acting in the execution of any “process,” but merely upon the 
undertaking. R. v. Carley, 18 C.L.T. 26.

The re-taking of possession by the vendor under a contract for the 
conditional sale of chattels is not within the term “lawful distress or 
seizure” as here used, and an obstruction of the vendor’s bailiff in 
regaining possession is not an offence under this section. R. v. Shand 
(1904), 8 Can. Cr. Cas. 45, 7 O.L.R. 190.

Punishment on Summary Conviction.—Code sec. 781.
As the penalty under Code sec. 169 is imprisonment or fine, and 

under Code sec. 781 may be both imprisonment and fine, the question
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has arisen whether a magistrate with power to do alone such acts as are 
usually required to be done by two or more justices must not be 
governed by the provisions of Part XVI, to the exclusion of power 
to act under Code sec. 169.

In R. v. Crossen (1899), 3 Can. Cr. Cas. 153 (Man.), it was held 
that the parties accused of resisting a peace officer in the execution 
of his duty could not be tried summarily by two justices except after 
compliance with Code sec. 778, notwithstanding Code sec. 169, and 
this ruling was followed in R. v. Carmichael (1902), 7 Can. Cr. Cas. 
167 (N.S.).

In R. v. Nelson (1901), 4 Can. Cr. Cas. 461 (B.C.), it was held 
by Mr. Justice Drake that the accused can be tried summarily by the 
magistrate under the summary convictions clauses of the Code, or he 
can he tried before a magistrate as for an indictable offence.

In R. v. Jack (No. 2) (1902), 5 Can. Cr. Cas. 304, Mr. Justice 
Walkem, of the Supreme Court of British Columbia held that the 
offence of obstructing a peace officer in the performance of his duty, 
where an assault upon the officer is not also charged, may be sum­
marily tried either by two justices of the peace, or a police magistrate 
under the summary convictions part of the Code by virtue of sec. 
169; and that the latter section is not controlled by the provisions 
of secs. 773 and 781 as to the summary trial of the like offence before 
a magistrate with the consent of the accused.

In the opinion of Walkem, J., the punishment on summary con­
viction is limited to that specified in sec. 169. Sec. 781 providing a 
different punishment on a trial before a magistrate with the consent 
of the accused would have no application where the procedure under 
the summary convictions clauses was followed.

Semble, if the charge were for an assault on the officer in the per­
formance of his duty, secs. 773 and 781 would then apply and not 
sec. 169.

In the Province of British Columbia the magistrate has absolute 
jurisdiction to proceed under the summary trials’ part (XV.) by see. 
784(3) without the consent of the accused, and to award both fine 
and imprisonment under sec. 776.

It is necessary for the prosecution to prove that rent was due 
and in arrear before a conviction can be made under this section for 
the offence of wilfully obstructing a lawful distress. On such a 
charge evidence is admissible for the defence in proof that no rent 
was due. R. v. Ilarron (1903), 7 Can. Cr. Cas. 543, 6 O.L.R. 668.
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CHAPTER THE FOURTH.

OF ESCAPES.

A. General Rule.

An escape is where one who is arrested gains his liberty before he is 
delivered by due course of law (a). It is distinct from flight from justice 
before arrest (b).

The term ‘ escape ’ is usually applied where the liberation of the prisoner 
is effected either by himself or others, without force. Where it is effected 
by the prisoner himself with force, it is called prison-break iny : and where 
it is effected by others, with force, it is commonly called a rescue (c).

Escapes fall into three classes—escape by the prisoner, escape suffered 
by an officer of the law, and escape suffered by a private person who has 
the prisoner in custody. But these distinctions, while recognised as to 
common law offences, cannot be applied with exactness to the statutes 
regulating offences of these classes.

B. Escapes by the Parly.

As all persons are bound to submit themselves to the judgment of the 
law, those who, when lawfully arrested on criminal process, free them­
selves from custody before they are put in a prison or other legal place of 
detention, are guilty of a misdemeanor, punishable by fine and imprison­
ment (d). It is also criminal in a prisoner to escape from lawful confine­
ment on a criminal charge though no force or artifice be used on his part 
to effect such purpose. Thus, a prisoner is guilty of a misdemeanor if he 
goes out of his prison by licence of the keeper (e), without any obstruction, 
the doors being open by the consent or negligence of the gaoler, or if he 
escapes in any other manner, without using any kind of force or 
violence, or if after his prison has been broken by others, without his 
procurement or consent, he escapes through the breach so made ( /').

The punishment for escape by the party is fine and (or) imprison­
ment {(j). The common law as to escape has been usually regarded as

(«) Termea de ht Ley.
(b) Provision is made for the arrest of 

persons charged with indictable offences, 
who fly from justice out of the country in 
which the offence was committed. See 11 
A 12 Viet. c. 42. 8*. 12. 13, 14, 16 ; Extra- 
■ lition Acte, 1870 1606; and Fugitive 
Offenders Act, 1881.

(r) 1 Hale. 696. 2 Hawk. cc. 17 21.
(d) 2 Hawk. e. 17, s. 6. 4 Bl. Com. 129.

(e) Att.-Gcn. v. Hubert, Cro. Car. 210; 
71) E. R. 784.

(/) 1 Halo, Oil. 2 Co. Inst. 589. 690. 
Sum. 108. Staundf. 30. 31. 2 Hawk, 
c. 18, ss. 9, 10. 31 Edw. III. stat, 1, c. 3,
jtust, p. 661.

(ÿ) 14 & 15 Viet. c. 100, s. 29, authorises 
the imposition of hard labour for 1 escape,’ 
not laying whether escape by the party is 
meant, or escape suffered by custodians.
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applying only to persons in custody on a criminal charge, but in one case 
it has been held as misdemeanor at common law for a prisoner to escape 
who was in gaol under the order of a bankruptcy court (h).

(\ Escapes suffered by Officers of the. Imh\

An escape of this kind must be from lawful custody.
There must have been an actual arrest ; and if an officer, having a 

warrant to arrest a man, sees him shut up in a house and challenges 
him as his prisoner, but never actually has him in custody, and the party 
gets away from the house, the officer cannot be charged with an escape (»‘).

The custody must be lawful ; for, if a man is arrested for a supposed 
crime, when no such crime was committed, and the party is neither 
indicted nor charged, or for such a slight suspicion of an actual crime 
and by such an irregular process as will not justify arrest or detention, the 
officer is not guilty of an escape by suffering the prisoner to go at large (/). 
Hut if a warrant of commitment plainly and expressly charges a man 
with treason or felony, though it be not strictly formal, the custodian 
suffering an escape is punishable ; and where commitments are good in 
substance, the custodian is as much bound to observe them as if they 
were made ever so exactly (k). Whenever an imprisonment is so far 
irregular that it will be no offence in the prisoner to break from it by force, 
it can be no offence in the officer to suffer him to escape (/).

It is generally considered that the imprisonment must be for some 
criminal matter. The escaju» of one committed for petty larceny (m) 
was criminal ; and on general principles of law to suffer the escape 
of a person committed for any other crime whatsoever would also be 
criminal («). It has been held criminal to assist the escape of a man 
arrested under order of a bankruptcy court ; and this decision would 
seem to depend for its justification on the conception that escape from 
lawful custody in a civil matter is a criminal offence (#>).

A sheriff who allows a prisoner on civil process to escape is liable to 
attachment or to summary punishment under the Sheriffs Act, 1887 (/#). 
The imprisonment must also be continuing at the time of the escape ; 
and its continuance must be grounded on that satisfaetion which public 
justice demands for the crime committed.

Voluntary Escape. According to the older authorities whenever
(A) It. v. Allan. C. & M. 295, Commis* 

sinner Itogeix after eoiiHiilting Kr.skine anil 
Wight man, .1.1. See 2 Hawk. e. II • 2 Co. 
Inst. 589, 590.

(t) 2 Hawk. c. 19, s. 1.
(>) Ibid. s. 24.
(l) Ibid. a. 24. A commitment to a 

primm, ami not to a permit, was held good 
in R. r. Kell, I I/I. Ray in. 424.

(/) Id. ibid. a. 2. And see jnmt, p|i. 5413, 
073.

(m) The distinction between grand and 
petit larceny was abolished in 1827 by 78 
<loo. IV. e. 29, s. 2, re-enacted in 18111 as 
24 & 25 Viet. e. 9t*. a. 2.

(m) 2 Hawk. c. 19, s. 3. 1 Hale. 592.

(») It. v. Allan. V. & M. 295.
(/<) fit) & 51 Viet. c. 55, h. 29. As to 

escape of civil prisoners from local prisons, 
see /*!.</, p. 571. It is said not to have been 
criminal to let a prisoner go who had been 
acquitted and detained until he paid his 
fees. 2 Hawk. e. 19. s. 4. This matter, 
discussed in the last edition (voL 1, p. 891, 
and note), is no longer material, as no fees 
are now payable by prisoners to gaolers or 
officers of the Court : and penalties are 
imposed lor exacting them or detaining 
prisoners for non-payment. 55 (ieo. 111. 
e. 50, ss. 4, 5, 9, 13; 8 & 9 Viet. e. 114. 
And see Mee r. Crnikshank, 20 ('ox, 210.
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an officer, having the custody of a prisoner charged with, and guilty of, 
a capital offence, knowingly gives him his liberty with an intent to save 
him either from trial or execution, such officer is guilty of a voluntary 
escape, and liable to the same punishment as the prisoner whom he has 
allowed to escape (7). Hawkins says that Hale was of opinion (r) that 
in some cases an officer might be guilty of a voluntary escape who had 
no intention to save the prisoner, but meant only to give him a liberty 
which, by law, he had no colour or right to give (»•) ; but dissents from 
Hale’s opinion, on the ground that it is not sufficiently supported by 
authorities, and does not seem to accord with the purview of 5 Edw. III. 
c. 8 (/). Ife considers that a person who has power to bail is guilty 
only of negligent escape, by bailing one who is not bailable ; and 
that in some cases an officer found to have knowingly given his prisoner 
more liberty than he ought to have had (as by allowing him to go out of 
prison on a promise to return ; or to go amongst his friends, to find some 
who would warrant goods to be his own which he is suspected to have 
stolen), seems to have been only adjudged guilty of a negligent escape («). 
And suggests that if, in these cases, the officer were only guilty of a 
negligent escape, in suffering the prisoner to go out of the limits of the 
prison, without security for his return, he could not have been guilty 
in a higher degree if he had taken bail for his return ; and that it is there­
fore reasonable to infer that it cannot be a general rule that an officer 
is guilty of a voluntary escape by bailing his prisoner, whom he has no 
power to bail, but that the judgment of all offences of this kind must 
depend upon the circumstances of the case ; such as the heinousness 
of the crime with which the prisoner is charged, the notoriety of his guilt, 
the improbability of his returning to render himself to justice, the inten­
tion of the officer, and the motives on which he acted (v).

Cndcr the present law the question of granting bail is for the High 
Court or for justices of the peace and not for governors of prisons, and all 
felonies and misdemeanors are bailable. The police have certain powers 
of releasing on bail, but not in the case of indictable offences. So that the 
opinions of Hale and Hawkins are now only of abstract interest.

At common law a gaoler was bound to keep persons entrusted to him 
until delivered under order of a Court or otherwise in due course of law, 
and could not transfer them to another gaol without judicial directions.

By the Prison Act, 1865 (28 & 29 Viet. 126), ss. 63,61, and 65, prisoners 
may under certain circumstances be removed from one prison to another 
and into different jurisdictions, without the gaoler incurring any liability 
for escape (w).

Negligent Escape.-A negligent escape is where the party arrested
(q) Staundf. 33. 2 Hawk. o. 19, s. 10. 

4 HI. Com. 129.
(r) Sum. 113. I Hal.-. 896. 897.
(«) e.g., if a gaoler bailed a prisoner who 

was not bailable.
(() Relating to improper bailing of per­

sons by marshals of the King's Bench. 
Repealed in 1887 (8. L. R.).

(«) See Alt.-Gen. r. Robert, Cro. Car. 
210; 79 E. R. 784. The prisoner was in 
the Gatehouse Prison for misdemeanor, and

was allowed out by licence of the gaoler, on 
the ground of sickness in the prison. Haw­
kins says that, generally, the old eases on 
this subject are so very briefly reported 
that it is very difficult to make an exact 
state of the matter from them.

(r) 2 Hawk. e. 19. s. 10.
(w) See also ss. 24-28 of the Prison Act, 

1877 (40 & 41 Viet. e. 21). and s. 11 of the 
Prison Act, 1898 (01 & 62 Viet. c. 41).
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or imprisoned escapes against the will of him that arrests or imprisons 
him, and is not freshly pursued and taken again before he has been lost 
sight of (x). Where a party so escapes the law will presume negligence 
in the officer. Thus, if a person in custody on a charge of larceny, 
suddenly, and without the assent of the constable, kills, hangs, or drowns 
himself, this is considered as a negligent escape in the constable (y). 
Hale says that if a prisoner charged with felony breaks a gaol, this seems 
to be a negligent escape, on the ground that the gaol should have been 
more secure or the officers more vigilant (»).

Undoubtedly an escape happening from defects in these particulars 
would come within the principle of guilty negligence in those responsible 
in the proper custody of the criminal ; but it is submitted that a person 
charged with a negligent escape under such circumstances would be 
entitled to shew in his defence that all due vigilance was used, and that 
the gaol was so constructed as to have been considered by persons of 
competent judgment a place of perfect security (a).

If a justice of peace bails a person not bailable by law, it excuses the 
gaoler, and is not felony in the justice, but is said to render him liable 
to fine as for a negligent escape (6). Whoever de facto occupies the office 
of custodian of a prisoner is liable to answer for a negligent escape (c). 
But it seems that an indictment for a negligent escape will only lie 
against those officers upon whom the law casts the obligation of safe 
custody. Thus, on an indictment against one of the yeoman warders 
of the Tower and the gentleman gaoler, for permitting the escape of 
P. who had been committed for high treason, it appeared that the 
constable of the Tower had committed P. to the special care of the yeo­
man warder ; but the Court held that the defendants were not such 
officers as the law took notice of, and therefore could not be guilty of a 
negligent escape (d). But a sheriff is as much liable to answer for an 
escape suffered by his bailiff as if he had actually suffered it himself ; 
and the Court may charge either sheriff or bailiff for such an escape (e).

(x) Dnlt. c. 159. Burn's Just. tit.
‘ Escape,’ IV.

(y) Dnlt. c. 1 T»9.
(:) 1 Hist. P. C. (500, where it is said that 

‘ therefore it is lawful for the gaoler to 
hamper them with irons, to prevent their 
escape.’ But see the note («) ibid., where 
it is said that this liberty can only be in­
tended where the officer has just reason to 
fear an escape, as where the prisoner is un­
ruly, or makes any attempt for that pur­
pose ; but that otherwise, notwithstanding 
the common practice of gaolers, it seems 
altogether unwarrantable, anil contrary to 
the mildness and humanity of the laws of 
England, by which gaolers are forbidden to 
put their prisoners to any pain or torment. 
3 Co. Inst. 34, 35. Custodes gaolarum 
pcenam sibi commissis non avgeant, nee eos 
torqueant tel redimant, sed omni sœvitia 
remota pietaleque adhibita judicia debite 
erequantur. Elet. Lib. 1, cap. 26. Coke in 
his commentary on 13 Edw. I.(Stat.Westm. 
2),c. 11, is express, that by the common law 
it might not be done. 2 Co. Inst. 381.

(a) Neglect to keep gaols in a proper 
state of repair seems to have boon treated 
as indictable. See the precedents of in­
dictments for this offence, 4 Wentw. 3(53. 
Cro. Cire. Comp. 189. Cro. Giro. Ass. 398 
3 Chit. Cr. L. 0(58, 009. The duty of main­
taining * prisons ’ in proper condition now 
devolves on the Prison Commissioners and 
their staff. The obligation as to the main­
tenance of lock-ups and cells devolves on 
the local police authority.

(ft) At common law, according to Y. B 
25 Edw. III. 39 (in the last edition of the 
year books mispaged 25 Edw. III. 82 a). 
Ho was also liable to bo lined by justices of 
gaol delivery, by 1 & 2 Ph. & M. c. 13 
(repealed 182(5, 7 Geo. IV. c. 04, s. 32). 
See 1 Hale, 591$, and as to escapes by ad­
mitting to bail or to improper liberty, ante 
p. 667.

(c) 2 Hawk. c. 19, s. 28.
(d) R. r. Hill, Old Bailey, Jan., 1(594. 

Burn’s Just. tit. * Escape,’ III. K. v. Rich, 
Old Bailey, Jan., 1694, MS. Bayley, J.

(e) 2 Hawk. c. 19, a. 29, and R. r. Fell,
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The difference between voluntary and negligent escape is important 

in considering the effect of the retaking of a prisoner after he had been 
suffered to escape.

When an officer has voluntarily suffered a prisoner to escape, it is said 
that he can no more justify retaking him than if he had never had him 
in custody ; because, by his own free consent, he has admitted that he has 
nothing to do with him ; but if the prisoner returns and puts himself 
again under the custody of the officer, it seems that the officer may 
lawfully detain him, and take him before a justice to be dealt with 
according to law (/).

An officer who makes fresh pursuit after a prisoner, who has escaped 
through his îiiyliyencc, may retake him at any time afterwards, whether 
he finds him in the same or a different county : and it would seem that 
an officer who has negligently suffered a prisoner to escape, may retake 
him, wherever he finds him, even without fresh pursuit. For since the 
liberty gained by the prisoner is wholly owing to his own wrongful 
act, there seems no reason why he should have any manner of advantage 
from it (ij). If the officer pursues a prisoner, who flies from him, so 
closely as to retake him without losing sight of him, this is not in law an 
escape ; but if the officer once loses sight of the prisoner, it seems that be 
will be guilty of a negligent escape, even though he retakes him imme­
diately afterwards (/<). And where he has been fined for the escape he 
does not purge the offence or avoid the fine by retaking the prisoner (i). 
Nor can he excuse himself by killing a prisoner in the pursuit (j), 
though he could not possibly retake him (k).

The offence of suffering an escape is an indictable misdemeanor, but 
may be proceeded against by attachment of criminal information (/).

Where persons present in a Court of record are, committed to prison 
by such Court, the keeper of the prison of the Court is bound to have 
them already to produce when called for, and if he fails to produce them, 
may be adjudged guilty of an escape, without further inquiry ; unless 
he has some reasonable excuse ; as that the prison was set on fire, or 
broken open by enemies, &e., for he is precluded by the record of the 
commitment from denying that the prisoners were in his custody (»#). 
It has been said (n), that if a gaoler says nothing in excuse of such an 
escape, it shall be adjudged voluntary : but it seems difficult to main­
tain that where it is not certain, whether an escape is negligent or volun­
tary, it ought to be adjudged a crime of so high a nature, without a 
previous trial (o). With respect to prisoners not committed by a Court of
1 Ld. Raym. 424. Sue the Sheriffs Act, 
1887 (50 & 61 Viet. c. 55), s. 2U.

(/) 2 Hawk. v. Iff, k. 12; c. 13, s. ff. 
Dalt. c. 100. Burn’s Just. tit. * Escape.’

(f/) 2 Hawk. c. Iff, s. 12.
(h) Staumlf. 33. 1 Hale, 802. 2 Hawk. 

O. Iff, HH. «, 13.
(i) 2 Hawk. c. 10, ss. 12, 13.
(;) As to the custodian’s right to wound 

or kill an escaped prisoner in the attempt 
to retake him, see R. v. Dodson, 2 Den. 35 
(felony) ; R. v. Forster, 1 Lew. 187 (mis­
demeanor).

(*) Staundf. 33. 1 Hawk. e. 28, ss. 11,

12. 2 Hawk. c. Iff, ss. 0, 13.
(/) In R. r. Gaoler of Shrewsbury, 1 Str. 

532, the Court refused to grant an attach­
ment against a gaoler for a voluntary 
escape of one in execution for obstructing 
an excise officer in the execution of his 
office, but ordered him to shew cause why 
there should not be an information.

(m) 2 Hawk. c. 10, s. 15. In such cases 
there is a remedy by attachment for not 
producing the prisoner.

(n) Staundf. 34. 1 Hale, 609, «03.
(o) 2 Hawk. c. 19, s. 15.
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record, but in the lawful custody of any person, by any other means 
whatsoever, it seems to be agreed that the custodian is not punishable 
for an escape, except on indictment (/>).

According to the older authorities a person who had suffered another 
to escape could not be arraigned for such escape as for felony, until 
the principal had been attainted ; on the ground that he was only punish­
able as an accessory to the felony, and that the general rule was, that 
no accessory ought to be tried until the principal had been attainted (y) ; 
but that he might be indicted and tried for a misprision before any 
attainder of the principal offender ; for, whether such offender were 
guilty or innocent, it was a high contempt to suffer him to escape. 
If, however, the commitment were for high treason, and the person 
committed actually guilty of it, it was said that the escape was imme­
diately punishable as high treason also, whether the party escaping 
were ever convicted of such crime or not ; and the reason given was, 
that there are no accessories in high treason (r). Under the present 
law the rules as to the trial of accessories are different (s). Hut the 
effect of the change on the offence of voluntary escape has not been 
judicially determined.

Every indictment for negligent or voluntary escape should expressly 
shew that the party was actually in the defendant's custody for some 
crime, or upon some commitment upon suspicion of crime (/). Judgment 
was arrested upon an indictment which stated that the prisoner was in 
the defendant's custody, and charged with a certain crime, but did not 
state that he was committed for that crime ; for a person in custody may 
be charged with a crime, and yet not be in custody by reason of such 
charge (u). Hut where a person was committed to the custody of a 
constable by a watchman, as a loose and disorderly woman and a street­
walker, it was held, upon an indictment against the constable for dis­
charging her,- that by an allegation of his being charged with her, ‘ so 
being such loose,’ &<*., it was sufficiently averred that he was charged 
with her ‘ ns such loose,’ &c. ; and it was also held unnecessary to aver 
that the constable knew the woman to be a street-walker (v). And every 
indictment should also shew that the prisoner went at large (w) ; and 
also the time when the offence was committed for which the party was

(/>) 2 Hawk.c. 10,8. Hi. It is laid down a* 
a rule, that though where an escape is finable, 
the presentment of it is traversable; yet 
that where the offence is amereiable only, 
there the presentment is of itself conclu­
sive ; such amerciaments being reckoned 
amongst those minima de quibus nun rural 
1er (Staundf. e. 32, p. 30) ; and this dis­
tinction is said to he well warranted by the 
old books (2 Hawk. c. 10, s. 21) : and see 
post, p. 501.

(</) As to present rule, ride ante, p. 130. 
A person who has suffered a convicted felon 
to escape is an accessory after the fact, R. v. 
Burridge.31\ Wma.439; 24 E. R. 1133; and 
therefore a person who suffers or aids the 
escape of a felon may be tried for a substan­
tive felony as an accessory after the fact ; and 
see Holloway r. R., 17 Q. B. 317. In Cro.

Cire. Ass. 338, is an indictment as for a 
misdemeanor against a gaoler, for wilfully 
permitting a prisoner to escape who was 
under sentence of imprisonment for the 
term of six months, after a conviction of 
grand larceny ; but it seems that it ought 
to have been laid as a felony. See 2 Stark. 
Cr. PI. (MM), note (b), referring to R. v. Bur- 
ridge, :t p. Wma. tu: ; 21 K. R. 1184.

(r) 2 Hawk. e. Iff, s. 2<i.
(<) .4nie, p. 130.
(/) Id. ibid. a. 14.
(m) R. v. Fell, 1 Ld. ltaym. 424 ; 2 Salk. 

272.
(y) R. v. Bootie, 2 Burr. 804. As to the 

sufficiency of such averments, see R. v. 
Boyall. 2 Burr. 832.

(tr) 2 Hawk. c. 19, s. 14.
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in custody ; that it may appear that it was prior to the escape (x). An 
indictment for a voluntary escape should allege that the defendant 
‘ feloniously and voluntarily permitted the prisoner to go at large ’ (y) ; 
and should state the particular crime for which the party was imprisoned ; 
for it will not be sufficient to say, in general, that he was in custody for 
felony, &c. (z). But it is questionable whether such certainty, as to the 
nature of the crime, is necessary in an indictment for a negligent escape ; 
as it is not in such case material whether the person who escaped were 
guilty or not (a).

Jurisdiction.—By 3 Edw. I. (Slat. West, prim.), c. 3 (6), the proceedings 
and trial for the offence of an escape were to be had before the justices 
in eyre of assize ; but the statute did not affect the jurisdiction of the 
Court of King's Bench (c). 31 Edw. III. stat. 1, c. 14, enacts, that 
* the escape of thieves and felons, and the chattels of felons, and of 
fugitives, and also escapes of clerks convict out of their ordinaries’ prison, 
from thenceforth to be judged before any of the King's justices, shall be 
levied from time to time, as they shall fall as well of the time past as of 
the time to come’(d). The Act seems not to be limited to justices ‘ in 
eyre/ and justices of gaol delivery may punish justices of peace for a 
negligent escape, in admitting persons to bail who arc not bailable (c).

Punishment. -It is considered that voluntary escape amounts to the 
same kind of crime as the offence of which the party was guilty, and for 
which he was in custody ; whether the person escaping were actually 
committed to gaol, or under arrest only, and not committed ; and 
whether he were * attainted/ or only accused but not indicted, of such 
crime (/). No one is liable to the higher degree of punishment for a 
voluntary escape but the person actually permitting of it ; therefore, a 
principal gaoler was held to be only finable for a voluntary escape suffered 
by his deputy (g).

B. Negligent Escape.—Whenever a person is found guilty upon 
indictment of a negligent escape of a criminal actually in his custody, 
he is liable to a fine (/#). It is said that, by the common law, the penalty

(x) And also that it was subsequent to 
the last general pardon. 2 Hawk. c. 19, 
s. 14. On an indictment for an escape, a 
pardon, if relied on as an excuse, must bo 
proved by the defendant. R. v. Fell, 1 Ld. 
Raym. 424.

(y) Felonici et Voluntarii A. li. ad 
targinn ire périmait.

(;) 2 Hawk. c. 19, 8. 14.
(a) Id. ibid.
(b) Repealed in 1803 (20 & 27 Viet, 

c. 125).
(c) Staundf. c. 32, p. 35. Eo que le banke 

le. roy est un eire, et plus haut que un eire, car 
ai le eire sea in un county, el le banke le roy 
veigne la, le eire cessera.

(d) This enactment is not repealed.
(e) 2 Hawk. c. 19, s. 19.
(/) 2 Hawk. c. 19, s. 22. It does not 

matter whether the person suffering a 
voluntary escape was rightfully entitled to 
keep the gaol if ho assumed the custody of 
the gaol in fact. Ibid. s. 23. Voluntary 

VOL. I.

escape of a felon was within the benefit of 
clergy, even if the felony of the principal 
was not clergyable. 1 Hale, 599. A 
gaoler guilty of voluntary escape was not 
liable to capital punishment unless the of­
fence for which the party escaping was 
committed was capital at the time when ho 
escaped. 2 Hawk. c. 19, s. 25.

(g) R. v. Fell, 1 Ld. Raym. 424 ; 2 Salk. 
272. 1 Hale, 597, 598.

(A) 2 Hawk. c. 19, s. 31, where the author 
says, ' It seems most properly to be called 
a fine. But this does not clearly appear 
from the old books ; for in some of them it 
seems to be taken as a fine, in others as an 
amerciament ; and in others it is spoken of 
generally as the imposition of a certain sum, 
and without any mention of either line or 
amerciament.’ There is probably a mis­
conception as to the nature of a fine in 
medireval times. See 2 Pollock & Mait­
land, Hist. Eng. Law, 512.

2 o
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for suffering the negligent escape of a person * attainted ’ was of course 
a hundred pounds, and for suffering such escape of a person indicted, 
and not attainted, five pounds, and that if the person escaping were 
neither attainted nor indicted, it was left to the discretion of the Court 
to assess such a reasonable forfeiture as should seem proper. And it 
seems also, that if the party had escaped twice, these penalties were, as 
of course, to be doubled ; but that the forfeiture was no greater for 
suffering a prisoner to escape who had been committed on two several 
accusations, than if he had been committed but on one (i).

In 14 & 15 Viet. c. 100, s. 29 (/), which allows a sentence of imprison­
ment with hard labour for escape, it is not stated whether it is meant to 
apply to escape permitted by the gaoler or escape by the party.

The law with respect to escapes suffered by private persons is in 
general the same as in relation to those suffered by officers. Wherever 
any person has another lawfully in his custody, whether upon an arrest 
made by himself or another, he is guilty of au escape if he suffers him to 
go at large before he has delivered him over to some other who by law 
ought to have the custody of him. If a private person arrests another 
on suspicion of felony, and delivers him into the custody of another 
private person, who receives him and suffers him to go at large, it is said 
that both of them are guilty of an escape ; the first, because he should 
not have parted with him till he had delivered him into the hands of a 
public, officer ; the latter, because, having charged himself with the 
custody of a prisoner, he ought, at his peril, to have taken care of him (k).

But where a private person, having made an arrest on suspicion of 
felony, delivers over his prisoner to the proper officer, as the sheriff or 
his bailiff, or a constable, from whose custody the prisoner escapes, the 
private person will not be chargeable (/).

A private person who voluntarily allows his lawful prisoner to escape 
is punishable as an officer would be for the same offence (m) ; and for an 
escape due to his negligence, he is punishable bv fine and imprisonment 
at the discretion of the Court (n).

(»') 2 Hawk. e. 19, b. 33. Ah to liability 
to forfeiture of office, sec h. 30. Hawkinn 
HtatcH (Bk. ii. c. 19, s. 32, and more fully 
c. 37, h. 28) that a negligent escape may be 
pardoned before it happens ; but a volun­
tary one cannot be bo pardoned ; such par­
don would be by way of indemnity. As to 
pleading a pardon by way of excuse to an 
indictment, see R, v. Fell, 1 Ixl. ltaym. 424.

(» Ann. p. 213.
(*) 2 Hawk. c. 20, as. I, 2. 1 Hale, 595.

Sum. 112.
(/) 2 Hawk, c 20, as. 3, 4. 1 Hale, 594,

595. Staundf. 34. Sum. 112, 114. The 
proper course to be pursued by a private 
person, who haH arrested a person on a 
charge of felony, is, as soon as he reasonably 
can, to hand him over to the police or take 
him before a magistrate, to be dealt with 
according to law. See Reed v. Cow- 
meadow, 7 C. & 1*. 821, l'arke, B. ; and 
Edwards r. Ferris, 7 C. & 1\ 542, Patte-

(m) Ante, p. 550.
(«) 2 Hawk. c. 20, s. 0. See 14 & 15 

Viet. c. 100, s. 29, ante, p. 213.



( 562a )

CANADIAN NOTES.

ESCAPES BY THE PARTY.

Being at Large.—Code sec. 185.
It may be proved as a defence that the prisoner is at large condi­

tionally under a license or ticket of leave or otherwise, and that the 
conditions have been observed. R.S.C. (1906) ch. 150. The license 
issued under the authority of that statute may he revoked by the 
Governor-General either with or without cause assigned. R. v. John­
son, 4 Can. Cr. Cas. 178 (Que.). The revocation by the Crown without 
cause assigned does not interrupt the running of the sentence, and the 
latter terminates at the same time as if no license had been granted. 
Ibid.

Without Lawful Excuse.—Upon a summary conviction of the 
defendant and the passing of sentence of four months’ imprisonment, 
for breach of a provincial law. the magistrate of his own motion re­
quired the defendant to enter into a recognizance to appear when 
called upon (a procedure not authorized in such cases) and upon doing 
so the defendant was released. The defendant having been afterwards 
imprisoned under a warrant issued two months after the date of sen­
tence. held that the term of imprisonment is to be counted from the 
day of passing sentence and that the defendant was not liable as upon 
an escape to make up the period for which he was so at liberty, as there 
was no mens rca and the magistrate’s action was a “lawful excuse” 
quoad the defendant. R. v. Robinson (1907), 12 Can. Cr. Cas. 447, 
per Riddell, J.

The time during which a person under sentence is improperly at 
liberty through an erroneous order for bail, is not to be counted as part 
of the term of imprisonment. R. v. Taylor (1906), 12 Can. Cr. Cas. 
245, per Stuart, J.

Escapes after Conviction or From Prison.—Code sec. 189.
Escape from Lawful Authority.—Code see. 190.
Escape from Reformatories.—R.S.C. (1906) eh. 148, see. 22.
Escape from Industrial Refuge.—R.S.C. (1906) ch. 148, see. 23.
Additional Term as Punishment.—R.S.C. (1906) eh. 148, sec 24.
Escape by Failure to Perform Legal Duty.—Code sec. 193.

Escape Suffered by Officer of the Law.
Permitting Escape of Prisoner under Sentence of Death or Impri­

sonment for Life, etc.—Code see. 191.
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Permitting Escape of Prisoner under Sentence for Less than Life, 
etc.—Code sec. 192.

A prisoner who is charged before justices with an indictable offence 
and who is verbally remanded, after the examination of witnesses, until 
the following day in order to procure bail or, in default, be committed, 
is not in the custody of the officer merely for the purpose of enabling 
him to procure bail, but under the original warrant, and the officer is 
liable to conviction if he negligently permits him to escape. R. v. 
Shuttleworth, 22 U.C.Q.B. 372.



( 563 )

CHAPTER THE FIFTH.

PRISON BREAKING.

Common Law.—Where a person who is lawfully in prison effects his 
escape by force or against the gaoler's will (a), the offence is usually called 
prison breaking ; and such breach of prison, or even the conspiring to 
break it, is felony at common law, for whatever cause, criminal or civil, 
the party was lawfully imprisoned (6) ; and whether he were actually 
within the walls of a prison or only in the stocks, or in the custody of an v 
person who had lawfully arrested him (c). At common law the offender 
was liable to suffer death on conviction, but the severity of the common 
law is mitigated by a statute of 1295 (23 Edw. I. (d), Dr frangentibus 
prisonam), which enacts, ‘ That none, from henceforth, that breaketh 
prison, shall have judgment of life or member for breaking of prison only ; 
except the cause for which he was taken and imprisoned did require such 
judgment, if he had been convict thereupon, according to the law and 
custom of the realm, albeit in times past it hath been used otherwise.’ 
Thus though to break prison and escape, when lawfully committed for 
any treason or felony, remains still felony as at common law ; to break- 
prison when lawfully confined upon a lesser charge, is punishable only 
as a misdemeanor, i.e., by fine and imprisonment (e).

Any place whatsoever wherein a person, under a lawful arrest for a 
supposed crime, is restrained of his liberty, whether in the stocks, or the 
street, or in the common gaol, or the police cells, or the house of a constable 
or private person, is a prison at common law (f) and within the meaning 
of the above statute ; for ‘ imprisonment ’ means restraint of liberty (g). 
The statute extends as well to a prison in law as to a prison in deed (//).

A person taken upon a capias, awarded on an indictment against 
him for a supposed treason or felony, is within the statute if he breaks 
prison, whether such crime were or were not committed by him or by any 
other person ; for there is an accusation against him on record, which 
makes his commitment lawful, though he may be innocent and the 
prosecution groundless. And if an innocent person be lawfully com 
mitted to prison on such a suspicion of felony (actually done by some 
other) as will justify his imprisonment, though he be not indicted, lie 
is within the statute if he break the prison ; for he was legally in custody,

(а) Att.-ticn. v. Hobert, Cro. Car. 210 ; 
2V E. R. 7H4.

(б) 4 Bl. Com. 129. 1 Hale, 007. Bract.
I :t. 2 Co. Inst ;,88.

(c) 2 Hawk. c. 18, a. 1.
(d) Described in the old printed copies

and translations as 1 Edw. II. slat. 2.
(f) 4 Bl. Com. 130.
(f) Att.-Gen. r. Hobert, Cro Car. 210; 

79 E. R. 784.
(gr) 2 Hawk. c. 18, s. 4.
(h) 2 Co. Inst. 589.

2 o 2
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and ought to have submitted to it until he had been discharged by due 
course of law (<).

But if no felony at all was committed, and the party had not been in­
dicted, no warrant or committal for such supposed crime would make him 
guilty within the statute, by breaking the prison ; his imprisonment being 
unjustifiable. And though a felony were committed, yet if there were no 
just cause of suspicion either to arrest or commit the party, his breaking the 
prison will not be felony if the warrant or order of committal is not in 
such form as the law requires ; because the lawfulness of his imprison­
ment in such case depends wholly on the warrant, &c. ; but if the party 
were taken up for such strong causes of suspicion as would justify his 
arrest and commitment, it seems that it will be felony in him to break 
the prison, though he happens to have been committed by an informal 
warrant (/).

The crime for which the party must be imprisoned, in order to make 
his breaking the prison felony within the meaning of the statute, must be 
capital at the time of his breaking the prison (k). But it is not material 
whether the offence for which the party was imprisoned were capital at the 
time of the passing of the statute, or were made so by subsequent statutes ; 
for, since all breaches of prison were felonies by the common law, which 
is limited by the statute only in respect of imprisonment for offences 
not capital, when an offence becomes capital, it is as much out of the 
benefit of the statute as if it had always been so (l).

An offender breaking prison, while it is uncertain whether his offence 
will become capital, is highly punishable for his contempt, by fine and 
imprisonment (tn).

If the crime for which the party is arrested, and with which he is 
charged in the commitment is not capital, and the offence is not in fact 
greater than the commitment states, breaking the prison will not amount 
to felony within the statute (n). And though the offence as expressed in 
the commitment is capital, yet if, in the event, it is found not to be capital, 
it is difficult to maintain that the breaking of the prison on a commitment 
for it can be felony ; as the words of the statute arc, * except the cause 
for which he was taken and imprisoned require such a judgment' (n). 
On the other hand, if the offence which was the cause of the commitment 
is in fact capital but is expressed in the commitment as one less severely 
punishable, it is suggested that the breaking of the prison by the party 
is felony within the statute (o). It was not material whether the party 
who broke prison were under an accusation only, or actually attainted 
of the crime charged against him ; for persons attainted, breaking prison, 
were as much within the exception of the statute as any others (p).

(i) 2 Hawk. c. 18, ss. 5, 0. 2 Co. Inst. 
690. Sum. 100. 1 Hale, (110, Oil.

(?) 2 Hawk. c. 18. ss. 7. 15; c. 10, h. lit 
it stq. 2 Co. Inst. 690, 691. Sum. 109. 
I Halo, 010, Oil.

(k) 2 Hawk. c. 19, s. 25.
(/) 1 hid. c. 18, a. 13.
(m) Ibid. c. 18, a. 14.
in) See the statute, ante, p. 603.
(o) 2 Hawk. c. 18, a. 16. Hawkina, after

giving his reasons fur these conclusions, 
Bays that no express resolution of the points 
appearing, anil that as the authors who 
have expounded the statute (see Co. Inst. 
690, 691 ; Sum. 109, 110; 1 Hale, 009) 
seem rather to incline to a different opinion, 
lie will leave these matters to the judgment 
of the reader.

(p) Staundf. c. 32. 2 Hawk. c. 18, a. 10.
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A person committed for high treason becomes guilty of felony only, 

and not of high treason, by breaking the prison and escaping singly, 
without letting out any other prisoner : but if other persons, committed 
also for high treason, escape together with him, and his intention in 
breaking the prison is to favour their escape as well as his own, he 
seems to be guilty of high treason in respect of their escape, because there 
are no accessories in high treason ; and such assistance given to persons com­
mitted for felony will make him who gives it an accessory to the felony, 
and by the same reasoning a principal in the case of high treason (7).

The breach of the prison within the meaning of the statute must be 
actual, and not merely a constructive breakimj. Therefore, if the party 
go out of a prison without obstruction, the prison doors being open 
through the consent or negligence of the gaoler, or if he otherwise escape, 
without using any kind of force or violence, he seems to be guilty of a mis­
demeanor only (r). But the breaking need not be intentional. Thus where a 
prisoner made his escape from a house of correction, by tying two ladders 
together, and placing them against the wall of the yard, but in getting 
over threw down some bricks which were placed loose at the top (so as 
to give way upon being laid hold of), the judges were unanimously of 
opinion that this was a prison breach (#). The breaking must be either 
by the prisoner himself, or by others through his procurement, or at 
least with his privity ; for if the prison is broken by others without his 
procurement or consent, and he escapes through the breach so made, it 
seems that he cannot be indicted for the breaking, but only for the 
escape (t). And the breaking must not be from the necessity of an 
inevitable accident happening, without the contrivance or fault of the 
prisoner ; as if the prison should be set on fire by accident, and he should 
break it open to save his life («). It seems also that no breach of prison 
will amount to felony, unless the prisoner actually escapes (v).

The offence of prison breach differs from those of escape or rescue in 
that a party may be arraigned for prison breaking before he is convicted 
of the crime for which he was imprisoned, on the ground that it is not 
material whether he is guilty of such crime or not, and that he is punish­
able as a principal offender in respect of the breach of prison (tc). But 
if the party has been indicted and acquitted of the felony for which he 
was committed, he is not to be indicted at common law or under the old 
statute afterwards for the breach of prison ; for though, while the 
principal felony was untried, it was immaterial whether he were guilty 
of it or not, or rather the breach of prison raised a presumption of the 
guilt of the principal offence, yet, upon its being clear that he was not

(#/) 2 Hawk. c. 18, h. 17. Bcnstcd's cane, 
Cro. Car. 583 ; 79 E. R. 1101. Limerick’s 
case, Kcl. (.1.) 77.

(r) 1 Hale. (ill. 2 Co. Inst. G90.
(») It. v. Has well (1821). R. & It. 468. 

Richardson, J., thought that if this had 
been an escape only, it would not have been

(0 2 Hawk. c. 18, a. 10. In Pult. do 
Pae. 1470, pi. 2, it is said, that if a stranger 
breaks the prison, in order to help a priso­
ner committed for felony to escape, who

does escape accordingly, this is felony, not 
only in the stranger who broke the prison, 
but also in the prisoner that escapes by 
means of this breach, as he consents to the 
breach of the prison by taking advantage 
of it.

(m) 1 Hale, Oil. Sum. 108. 2Co. Inst.
590.

(v) 2 Hawk. o. 18, s. 12.
(to) 2 Co. Inst. 592. 1 Hale, (ill. 2 

Hawk. c. 18, s. 18.
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guilty of the felony, he is in law as a person never committed for felony ; 
and so his breach of prison is no felony (x).

An indictment for breach of prison, in order to bring the offender 
within the statute, must specially set forth his case in such manner that 
it may appear that he was lawfully in prison, and for such a crime as 
requires judgment of life or member ; and it is not sufficient to say in 
general 4 that he feloniously broke prison ’ (y) ; as there must be an 
actual breaking to constitute the offence (z). It is necessary that such 
breaking be stated in the indictment (a).

The offence of prison breaking and escape, by a party lawfully 
committed for treason or felony, is a felony (b) ; but was clergyable even 
when the felony for which the party was committed was not clergyable (c). 
It is now punishable under 7 & 8 Geo. IV. c. 28, s. 8 (</). In this the 
offence differed from a voluntary escape, which is punishable in the 
same degree as the offence for which the party suffered to escape was in 
custody (e). Where the prison breaking is by a party lawfully confined 
upon charge of misdemeanor, it is punishable as a misdemeanor, by fine 
and (or) imprisonment (/).

The prisoner was found guilty upon an indictment, which charged 
that he had been convicted (y) of felony, and sentenced to death ; but 
had received a pardon on condition (h) of being imprisoned with hard 
labour in the house of correction for two years : that he was committed 
to and confined in a house of correction ; and that before the expiration 
of the two years, he did feloniously break the said house of correction, 
and make his escape out of it, and go at large. This was held to be 
punishable as a common-law felony by imprisonment not exceeding a 
year (»), to begin from the passing of the sentence (/).

As to escapes, &c.. from convict prisons, see post, p. 573.
(jc) 1 Hale,tSI2, wliviv it is also said that if 

the party should be tiret indicted for the 
breach of prison, and then be acquitted of 
the principal felony, he may plead that 
acquittal of the principal felony, in bar to 
the indictment for the breach of prison. 
In R. r. Waters, 12 Vox, 390, W. was given 
into custody w ithout a warrant on a charge 
of felony. He was conveyed before a 
magistrate, who remanded him in custody 
without any evidence on oath. W. was 
removed to a lock-up from which he 
escaped. The charge of felony made 
against him was dismissed by the magis­
trates. Martin, B., held that the dismissal 
by the magistrates was not equivalent to 
an acquittal by a jury, that the defendant 
was legally in custody, although no evi­
dence was taken upon oath to justify his 
remand, and that these facts were no de­
fence to the indictment for breaking prison.

(y) 2 Hawk. o. IH, s. 20. (;) Ante, p.668.
(#i) R. v. Burridge, 3 V. Wms. 483 ; 

Staundf. 3’ a. 2 Co. Inst. f»89 et mu/.
(6) Ante, p. 5t>3. (r) 1 Hale, til2.
(d) Vide ante, p. 24(i. As to imprison­

ment, vide ante. p. 212.
(e) Ante, p. 550.
(/) 2 Hawk. c. 18, s. 21. As to escape

from imprisonment under order of a bank­
ruptcy court, see R. v. Allan, C. A M. 295.

(ij) Certificates of the former conviction 
were at one time not admissible in evidence. 
R. v. Smith, East. T. 1788. MS. Bayley, ,J. 
And neither the production of the calendar 
of the sentences signed by the clerk of 
assize, and by him delivered to the gover­
nor of the prison, nor the evidence of a 
person who heard sentence passed, was 
sufficient to prove that a prisoner is in 
lawful custody under a sentence of im­
prisonment passed at the assizes ; the 
record itself hail to be produced ; or 
other proof as provided by statute. 
R. v. Bourdon, 2 C. A K. 360, Manic. 
J. It would seem that, the conviction 
can now ho proved under 34 & 35 Viet, 
c. 112, s. 18, post, Bk. xiii. tit. ‘ Evidence.* 
It is, of course, also necessary to prove that 
the prisoner was in prison, and that the 
sentence had not been served or reduced.

(A) Vide ante, p. 252.
(i)See I A 2(ieo.IV.e.88.s. !./*><p.5(18.
(» R. v. Has well, R. A R. 458 The 

Court also held that the prisoner might, if 
it was thought right, be also whipped three 
times in addition to the imprisonment. 
Vide ante, p. 215.
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CANADIAN NOTES.

OF PRISON BREAKING.

Prison Breach.—Code see. 187.
Attempts to Break Prison.—Code sec. 188.
The expression “prison” includes any penitentiary, common gaol, 

public or reformatory prison, lock-up, guard room or other place in 
which persons charged with the commission of offences are usually kept 
or detained in custody. Sec. 2(30).





( 567 )

CHAPTER THE SIXTH.

RESCUE AND AIDING ESCAPE FROM CUSTODY.

Rescue, or the offence of forcibly and knowingly freeing another from 
arrest or imprisonment is, in most instances, of the same nature as 
prison breaking (a).

Where a prison is such that the party himself would, by the common 
law, be guilty of felony in breaking from it, a stranger would be guilty of 
felony in rescuing him from it. But though, upon the principle that 
wherever the arrest of a felon is lawful rescue of him is a felony, it is 
not material whether a person arrested for felony, or suspicion of felony, 
is in the custody of a private person or of an officer ; yet if he is in the 
custody of a private person, it seems that the rescuer should be shewn to 
have knowledge of the prisoner being under arrest for felony (b). Where 
the imprisonment is so far groundless or irregular, or for such a cause, 
or the breaking of it is occasioned by such a necessity, &c., that the party 
himself breaking the prison is, either by the common law or by 2d Edw. 1. 
De frangentibus prisonam (c), saved from the liability to capital punish­
ment, a stranger who rescues him from such an imprisonment is, in like 
manner, also excused (d).

A stranger who rescues a person committed for and guilty of high 
treason, knowing him to be so committed, is guilty of high treason (e), 
whether he knew that the party rescued were guilty of high treason 
or not : and he would, in like manner, be guilty of felony by rescuing a 
felon, though he knew not that the party was imprisoned for felony (/).

As the prisoner himself seems not to be guilty of felony .>v breaking 
prison, unless he actually goes out of it (g), the breaking of a prison by a 
stranger, in order to free the prisoners who are in it, is said not to be 
felony, unless some prisoner actually by that means gets out of prison (h).

A person cannot be tried for felonious rescue except on indictment. 
The sheriff’s return of rescue is not enough (?).

(n) Aiilf, p. 603.
(b) 1 Hale, 00».
(r) Ante, p. 503. Sometime# cited a# 

I Edw. 11. xtat. 2.
(rf) 2 Hawk. c. 21, ss. 1, 2. 2 Co. Inst. 

680. Staundf. 30. 31.
(e) 2 Hawk. e. 21, h. 7. Staundf. 11, 32.

Sum. 100. 1 Hale, 237. Ah to breaking
prison, see ante, p. 603.

(f) Bcnsted’s case, Cro. Car. 583 ; 70 
E. R. 1101, where it is said that it was so 
resolved by ten of the judges. And see 
l Hale, 000. But Hawkins (c. 21, s. 7)

says that this opinion is not proved by the 
authority of the case (Y. B. I Hen. VI. 5) 
on which it seems to lx- grounded. Ben- 
sted's ease is spoken of in R. r. Burridge, 
3 1*. Wms. 40», as having been cited and 
allowed to be law at an assembly of all tho 
then judges of England, except the Chief 
Justice of the Common Pleas, in Limerick's 
case, Kel. (.1.) 77.

(g) Aille, p. 606.
(A) 2 Hawk. e. 18, s. 12; e. 21, s. 3.
(«) 1 Hale, «Ht».
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It was considered that he who rescued a person for felony could not 
be arraigned for such offence as a felony until the principal offender 
had been attainted (/). But it is said that he might be immediately 
proceeded against for a misdemeanor (k). If the prisoner were acquitted 
or convicted of a non-capital offence, the rescuer could not be indicted 
for felony, but could be convicted of misdemeanor and subjected to fine 
and imprisonment or either (/).

The indictment for a rescue, like that for an escape (m) or for breaking 
prison (n), should specially set forth the nature and cause of the imprison­
ment, and the special circumstances of the fact in question (o). And 
the word ‘ rescued ’ {résoussit), or something equivalent to it, must be 
used to shew that it was forcible and against the will of the custodian 
of the prisoner (p).

Punishment. -The rescue of one in custody for felony, or suspicion of 
felony, is felony (q). At common law the rescue of a person under commit­
ment for burglary (then a transportable offence) was punishable only as 
a felony within clergy (r). By the Rescue Act, 1821 (1 & 2 Geo. IV. c. 88), 
s. 1. ' if any person shall rescue, or aid and assist in rescuing, from the 
lawful custody of any constable, officer, head-borough, or other person 
whomsoever, any person charged with, or suspected of, or committed 
for any felony, or on suspicion thereof, then if the person or persons so 
offending shall be convicted of felony, and be entitled to the benefit of 
clergy, and be liable to be imprisoned for any term not exceeding one 
year (#), it shall be lawful for the Court, by or before whom any such 
person or persons shall be convicted, to order and direct, in case it shall 
think fit, that such person or persons, instead of being so fined and 
imprisoned as aforesaid, shall be transported beyond the seas for seven (/) 
years, or be imprisoned only, or be imprisoned and kept to hard labour 
in the common gaol, house of correction, or penitentiary house, for any 
term not less than one and not exceeding three years ’ («).

Where the party rescued is in custody for misdemeanor, the rescuer 
will be punishable as for a misdemeanor ; for, as those who break prison 
are guilty only of misdemeanor, punishable by fine and imprisonment, 
in cases wherein they are saved from judgment of death by 23 Edw. I .De 
frangentibus prisomm, those who rescue such prisoners in the like cases 
are punishable in the same manner (v). Where a prisoner was indicted 
for a misdemeanor in aiding and assisting in the rescue of a person, 
apprehended and in custody under the warrant of a justice of pence,

(j) See ante, p. 500, note (q). It is 
doubtful whether t lie old rule has not lapsed 
with the change of the law as to the trial of 
accessories, ante, p. 130. The rule as to 
rescue of traitors was different, all being 
accessories in treason.

(k) 2 Hawk. c. 21, s. 8.
(/) 1 Hale, 608, 509.
(m) Ante, p. 555.
(«) Ante, p. 507.
(o) 2 Hawk. c. 21, 8. 5. In R. V. West- 

bury, 8 Mod. 357, it was lioldcn that an 
indictment for a rescue of goods levied 
must set forth the fieri facias at large ; and 
that setting forth quod cum virtute brevis, 
Ac., de fieri facias, and a warrant thereon bo

levied, &e., and that the defendant rescued 
them, is not sufficient.

(/>) R. r. Burridge, 3 P. Wms. 484.
(q) Rescue was clergyable even when the 

offence of the prisoner was not. 1 Hale, 
007.

(r) R. p. Stanley, R. A R. 432.
(») See R. v. Haswell, ante, p. 500.
(() Now penal servitude for three to 

seven years. Vide 54 & 55 Viet. c. 00, s. 1, 
ante, pp. 211, 212.

(«) See 54 & 55 Viet. c. 00, s. 1, ante, 
pp. 211, 212. 0 & 10 Viet. c. 24, s. I,
which affected 1 A 2 fico. IV. c. 88, 8. 1, 
was repealed in 1802 (S. L. R.).

(v) 2 Hawk. c. 21, a. 0. 4 HI. Com. 130.
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granted upon a certificate of the clerk of the peace of the county, reciting 
that a true bill for misdemeanor had been found against the party appre­
hended, and it was objected that the warrant was illegal, as justices of 
peace had only authority to issue warrants upon oath made of the facts, 
which authorised the issuing such warrants (w), it was held that the 
warrant was legal, and that the prisoner was guilty of a misdemeanor, 
in assisting in the rescue of the person apprehended under it (x).

It was a misdemeanor at common law to aid a person to escape from 
custody, who was confined under the remand of Commissioners for the 
Relief of Insolvent Debtors, and not on any criminal charge (y).

The rescue of a prisoner committed by the judges of any of the 
superior Courts is said to be a great misprision ; for which the party and 
the prisoner (if assenting) will be liable to be punished by imprisonment 
for life, forfeiture of lands for life, and forfeiture of goods and chattels, 
though no stroke or blow was given (z).

Aiding and assisting a prisoner to escape out of prison, by whatever 
means it may be effected, is an offence of a mischievous nature, and an 
obstruction to the course of justice : and the assisting a felon in making 
an actual escape, is felony (a). In a case which underwent elaborate 
discussion, the Court of King's Bench held, that a person who assisted 
the escape from prison of a prisoner who had been convicted of felony 
within clergy, and, having been sentenced to be transported for seven 
years, was in custody under such sentence, was an accessory after the 
fact to the felony (b). The Court proceeded upon the ground that one 
so convicted of felony, within the benefit of clergy, and sentenced to be 
transported for seven years, continued a felon till actual transportation 
and service pursuant to the sentence ; and that the assistance given 
amounted, in law, to receiving, harbouring, or comforting, such felon (c). 
But they held the indictment to be defective, in not charging that the 
defendant knew that the principal was guilty, or convicted, of felony (d). 
The offence of aiding a prisoner to escape out of prison appears also to 
have been considered as an accessorial offence in cases of piracy (e).

By the Prison Escape Act, 1742(16 Geo. II. c. 31),s. 3 (/), it is enacted
(it) This form of warrant is now clearly 

legal under 11 & 12 Viet. c. 42, s. 3.
(x) R. v. .Stokes, Stafford Sum. Ass. 1831, 

Park and Patteson, JJ. 5 C. & P. 148, and 
Mss. c. s. <;.

(y) R. v. Allan, C. & M. 295, Erskine and 
Wight man, JJ.

(:) 1 East, P. 0. 408, 410. Bac. Abr. tit. 
‘ Rescue ’ (C). 3 Co. Inst. 141. Y. B. 22 
Edw. 111. 13.

(a) R. r. Tilley. 2 Leach, «71.
(h) R. v. Bumdge, 8 P. Wins. 489.
(r) The assistance was not particularly 

specified in the special verdict ; the state­
ment was, that the defendant (who was 
confined in the same gaol with the party 
whom he assisted to escape) * did wilfully 
aid and assist the said W. 1*., so being in 
custody as aforesaid, to make his escape 
out of the said gaol.’ But any assistance 
given to one known to be a felon, in order 
to hinder his suffering the punishment to 
which he is condemned, is a sufficient re­

ceipt to make a man an accessory after the 
fact. Ante, p. 120.

(d) 3 P. Wins. 492. The prisoner was 
charged upon a second indictment as an ac­
cessory, knowing the principal to have been 
under sentence of transportation ; and was 
tried upon this second indictment, con­
victed, and sentenced to be transported, id. 
499, 503. But such sentence was not war­
ranted by law. See R. v. Stanley, R. & R. 
432.

(c) R. v. Scadding, Yclv. 134. 1 East,
P. V. 810.

(/) Ss. 1, 2 of this Act were repealed in 
1823 (4 Geo. IV. c. 04, s. 1), so far as they 
related to prisons to which that Act applied. 
The Act of 1823 (repealed by the Prison 
Act, 1805 (28 & 29 Viet. c. 120, s. 73)) did 
not apply to Bethlehem Hospital or Bride­
well, nor to Millbank and Gloucester Peni­
tentiaries, nor to ships or vessels provided 
for the reception and employment of con­
victs sentenced to transportation. 5 Geo.
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that * If any person shall aid or assist any prisoner to attempt to make 
his or her escape from the custody of any constable, head-borough, 
tithingman, or other officer or person who shall then have the lawful 
charge of such prisoner, in order to carry him or her to gaol, by virtue 
of a warrant of commitment for treason, or any felony (except petty 
larceny) (</), expressed in such warrant ; or if any person shall be aiding 
or assisting to any felon to attempt to make his escape from on board 
any boat, ship, or vessel, carrying felons for transportation, or from 
the contractor for the transportation of such felons, his assigns or agents, 
or anv other person to whom such felon shall have been lawfully delivered, 
in order for transportation ' ; every person so offending, and being 
convicted, shall be deemed and adjudged to be guilty of felony, and be 
transported for the term of seven years (h).

Sect. 4. ‘ Provided always, that there shall be no prosecution for any 
of the said offences, unless such prosecution be commenced within one 
year after such offence committed.’

By the Murder Act, 1751 (25 Geo. II. c. 37), s. 9 (t), ‘ If any person or 
persons whatsoever shall by force set at liberty, or rescue, or attempt to 
rescue or set at liberty, any person out of prison who shall be committed 
for or found guilty of murder, or rescue, or attempt to rescue, any person 
convicted of murder going to execution, or during execution, every person 
so offending shall be deemed, taken, and adjudged to be guilty of felony ’ (j).

By the Criminal Lunatic Asylums Act, 1860 (23 & 24 Viet. c. 75), 
s. 12, ‘ any person who rescues any person ordered to be conveyed to any 
asylum for criminal lunatics during the time of his conveyance thereto 
or of his confinement therein, and any officer or servant in any asylum 
for criminal lunatics who through wilful neglect or connivance permits 
any person confined therein to escape therefrom (//), or secretes, or abets 
or connives at the escape of any such person, shall be guilty of felony, 
and being convicted thereof shall be liable to be kept in penal servitude 
for any term not exceeding four years (k), or to be imprisoned for any 
term not exceeding two years, with or without hard labour, at the dis­
cretion of the Court ; and any such officer or servant who carelessly 
allows any such person to escape as aforesaid shall, on summary conviction 
before two justices of such offence, forfeit any sum not exceeding twenty 
pounds nor less than two pounds.’
IV. o. H4, ». 1 ; c. 85, s. 27. Of the ex­
cepted prinonM, Millbank and Gloucester, 
the King's Bench, Fleet, Marshalsea, and 
Palace Court Prisons have ceased to exist. 
Since the abolition of transportation, hulks 
are not used. The present Bethlehem 
Hospital is not on the site of the old hospital, 
and is not used as an asylum for eriminal 
lunatics, and Bridewell is used only for 
apprentices. The repeal of 4 Geo. IV. 
c. m, and 5 Geo. IV. c. 85, by 28 & 28 Viet, 
e. 120, does not revive legislation repealed 
by those Acts. Vide ante, p. 5.

(g) Merged in larceny. 24 & 25 Viet, 
c. 90, s. 2, post, Vol. ii. p. 1177.

(h) Now penal servitude from three to 
seven years, or imprisonment with or with­
out hard labour for not more than two years.

54 & 55 Viet. c. (19, s. 1, ante, pp. 211, 212.
(*> Rep. in 1828 (9 Geo. IV. e. 31, s. I), 

‘ except so far as relates to rescues and 
attempts to rescue.’ Sect. 10 was re]>ealcd 
in 1807. 8. L. K.

O’) The punishment of death was abol­
ished and trans|H>rtation (now jienal servi­
tude) for life substituted (7 Will. IV. & I 
Viet. c. 01, s. 1). For other punishments, 
see 54 & 55 Viet. e.OO.s. 1,«m/c,pp.211,212,
NT

(j/) A like provision as to institutions 
for ordinary lunatics is made by 53 & 54 
Viet. c. 5, s. 323.

(k) Nor less than three years. Qttœre, 
whether the maximum is increased to five 
vrai-, vidi mil', p. 211.
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Naval and Military Prisons. The Naval Discipline Act, 1866 (29 & 
30 Viet. c. 109), ss. 70, 82 (/), imposes penalties on persons aiding escape 
or attempts to escape from a naval prison (m). These provisions are 
not limited to the United Kingdom.

The Army Act (n) provides for the punishment on conviction by 
court-martial of persons subject to military law who wilfully, and without 
proper authority, release, or wilfully or without reasonable excuse allow 
the escape of prisoners in their custody or charge (s. 20), or who being in 
lawful custody escape or attempt to escape (s. 22) (o).

Local Prisons. By the Prison Act, 1805 (28 & 29 Viet. c. 120), s. 37,
‘ Every person who aids any prisoner in escaping or attempting to escape 
from any prison, or who, with intent to facilitate the escape of anv 
prisoner, conveys or causes to be conveyed into any prison any mask, 
dress, or other disguise, or anv letter, or any other article or thing (p), 
shall be guilty of felony, and on conviction be sentenced to imprison­
ment with hard labour for a term not exceeding two years ’ (q).

This section is not limited to criminal prisoners, i.e., prisoners ‘ charged 
with or convicted of crime’(s. 4) (r).

Certified Reformatories, &c. Escaping or aiding escape from reforma­
tories and industrial schools is punishable on summary conviction (8 Edw. 
VT 1. c. 7, s. 72). As to aiding the escape of prisoners being conveyed 
under the Fugitive Offenders Act, 1881. see 44 & 45 Viet. c. 69, ss. 25,28.

The following decisions on the superseded but similar Acts of 1742 and 
1823 may be of value in construing sect. 37 of the Act of 1865. The 
Act of 1742 only applied where an escape was actually made (s), and 
was limited to escapes of prisoners committed to or detained in prison, 
for treason or felony plainly expressed in the warrant of commitment (l).

Delivering instruments to a prisoner, to facilitate his escape from 
prison, was within the Act of 1742, though the prisoner had been pardoned 
for the offence of which he was convicted, on condition of transporta­
tion (u). And a prisoner was within the Act, though there be no evidence 
that he knew of what specific offence the person he assisted had been 
convicted (r).

(/) As amended by 47 & 48 Viet. e. 30.
(«») Penal servitude, three to fourteen 

years, or imprisonment with or without 
hard labour for not over two years. The 
prisons are appointed and governed under 
s. 81 of the Aet of 1800, as amended by 47 
& 48 Viet. c. 30.

(n) 44 & 45 Viet. c. 58.
(o) Nee Manual of Military Law (ed. 

1007), e. iv.
(/>) A crowbar is an article or thing 

within this section. K. t\ Payne, L. H. I 
It. 27.

(7) This Act docs not extend to Scotland 
or Ireland, or convict prisons, or any mili­
tary or naval prison (s. 3). ‘ Prison ’
shall mean gaol, house of correction, bride­
well, or penitentiary ; it shall also include 
the airing grounds, or other grounds or 
buildings occupied by prison officers, for 
the use of the prison and contiguous there­
to. ‘ Gaoler ’ shall mean governor, keeper,

or other chief officer of a prison (s. 4), 
“ Prisoner " is defined for the purposes of 
the Prison Act, 1877 (40 & 41 Viet. e. 21), 
as ‘ any |H*rson committed to prison on 
remand or for trial, safe custody, punish­
ment, or otherwise.’ The Act applies (s. 3) 
to all prisons belonging to a prison author­
ity as detined by the Act of 1805. The 
definition of • prisoner * is wide enough to 
include jHiial servitude prisoners for the 
time Is-ing detained in a hs-al prison.

(r) Connivance for reward at the escape 
from prison of a person in civil eushaly 
entails liability on the gaoler to loss of office, 
inability to serve again, and a penalty of 
£500. 8 4 9 Will. III. c. 27. s 4.

(») R. v. Tilley, 2 Leach, 002.
(0 R. r. Greenif, 1 Ixach, 303. R. r. 

Gibbon, 1 Leach, 08, note («).
(m) R. r. Shaw. R. 4 R. 125. 520.
(r) Ibid. An indictment at common law 

for aiding a prisoner's escape should state
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When the record of the conviction of the prisoner, whose escape was 
to have been effected, had been produced by the proper officer, no evidence 
was admissible to contradict what it stated ; nor to shew that it had never 
been filed among the records of the county ; notwithstanding that the 
indictment referred to it with a front patet as remaining amongst those 
records (w).

Where a count stated that the gaol thereinafter mentioned, situate 
at the parish of the Holy Trinity, in C., in the county of W., was a gaol 
to which the provisions of 4 Geo. IV. c. 64 (x) extended, and that one 
T. was a prisoner in the said gaol, and that the defendant, at the parish 
aforesaid, feloniously did aid and assist T., then and there being such 
prisoner, in attempting to escape from the said gaol ; it was held on 
error that the count was good, though it did not allege the means by 
which the defendant aided T. in attempting to escape, and though it did 
not allege in direct terms that T. did attempt to escape (//). Another 
count stated that T., being a prisoner in the said gaol, so situate as afore 
said, was meditating and endeavouring to effect his escape from the 
said gaol, otherwise than by due course of law, and in order thereto had 
procured a key to be made with intent to effect his escape by means 
thereof, and had made to the defendant, then being a turnkey of the 
said gaol, overtures to induce him to aid him to escape from the said 
gaol, and so was endeavouring to procure his escape from the said gaol, 
and that the defendant whilst T. was such prisoner in the said gaol at 
the parish aforesaid, &c., feloniously did procure and receive into his 
possession the said key, being adapted to and capable of opening divers 
locks in the said gaol, with intent thereby to enable T. to escape from 
the said gaol, and so the jurors said that the defendant at the parish 
aforesaid feloniously did aid and assist T. in attempting to escape from 
the said gaol ; and it was held that the introductory part of the count 
stated an attempt to escape and the means used with sufficient particu­
larity, and sufficiently shewed an offence within 4 Geo. IV. c. 64, and 
that the count was not bad for want of a more particular venue to the 
acts charged in the introductory part as an attempt by T. to escape, 
and that the count was not double (e). It was also held, that the general 
averment of the gaol being a gaol to which the provisions of 4 Geo. IV.c.64 
applied was sufficient, without shewing how it came within them, and 
that it was not necessary to shew more particularly that the gaol was a 
gaol for the county within 5 & 6 Viet. c. 110, s. 2 (a). It was further 
held, that aiding an escape was a substantive offence under 4 Geo. IV. 
e. 64, s. 43 (rep.), and therefore the count was not bad in charging the 
accessory without including the principal or alleging that he had been 
convicted, and at all events such an objection was too late after the 
trial (6). It was also held, that it was not necessary to shew that the 
prosecution was commenced within a year after the offence, as required 
by sect. 4 of the Act of 1742 (c).

that the party knew of his offence. R. r.
Young. Trin. T. 1801, MS. Bayley, J.

(«•) R. V. Shaw, supra.
(r) Rep. 18<lf> (28 & 20 Viet. c. 12(1, a. 73).
(y) Holloway r. R„ 17 Q.li. 317.

(z) Ibid.
(«) Repealed.
(6) Holloway v. R., ubi supra.
(c) Ante, pp. 669, 570. Holloway v. R., 

ubi supra.
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CANADIAN NOTES.

RESCUE AND AIDING ESCAPE.

Rescue of Person under Sentence of Death or for Life.—Code 
see. 191.

Rescue of Person under Other Sentence.—Code sec. 192.
Aiding Escape, by Conveying Things into Prison.—Code sec. 194. 
Causing Discharge of Prisoners by Pretended Authority.—Code

Remainder of Term.—Code sec. 196.
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CHAPTER THE SEVENTH.

OF ESCAPE OR BEING AT LARGE, WHILE UNDER SENTENCE OF PENAL 
SERVITUDE ; AND OF RESCUING OR AIDING THE ESCAPE OF PERSONS 
UNDER SUCH SENTENCE.

On the substitution of penal servitude for transportation (a), certain of 
the legislation as to transportation was applied mut at is mutandis to 
persons under sentence of penal servitude.

The Transportation Act, 1847 (10 & 11 Viet. c. 67), s. 2, authorises 
the removal of persons under sentence or order of transportation within 
Great Britain from the prison in which they are confined to any other of 
His Majesty’s prisons in England (6).

By the Convict Prisons Act, 1850 (13 & 14 Viet. c. 39), power is given 
to a Secretary of State to appoint not less than three fit persons as directors 
of Parkhurst and Pentonville Prisons, and of the places for the confine­
ment of male offenders under sentence or order of transportation. The 
directors so appointed took over the powers and duties in England of 
the superintendent of convicts under the Act of 1824, and of the visitors 
of Parkhurst Prison (c), and the commissioners of Portland (d).

The Convict Prisons Act, 1853(16 & 17 Viet. c. 121), extends to females 
the provisions of the Act of 1824, as to places of confinement for males (e).

By the Prison Act, 1898 (61 & 62 Viet. c. 41), s. 1, the Prison Commis­
sioners appointed under the Prison Act, 1877, for local prisons were 
made virtutc officii directors of convict prisons.

By the Penal Servitude Act, 1853 (16 & 17 Viet. c. 99), s. 6, 4 Every 
person who under this Act shall be sentenced or ordered to be kept in 
penal servitude may, during the term of the sentence or order, be con­
fined in any such prison or place of confinement in any part of the United 
Kingdom, or in any river, port, or harbour of the United Kingdom, in 
which persons under sentence or order of transportation may now by 
law be confined, or in any other prison in the United Kingdom, or in 
any part of his Majesty’s dominions beyond the seas, or in any port or 
harbour thereof, as one of his Majesty’s principal secretaries of state may 
from time to time direct ; and such person may during such term be 
kept to hard labour and otherwise dealt with in all respects as persons

(а) By 1U & 17 Viet. c. 99, and 20 & 21 
Viet. c. 3, ante, p. 210. As to transporta­
tion, vide ante, p. 209.

(б) The Act also deals with the removal 
from Ireland of male offenders sentenced to 
‘ transportation.’

(e) Escape and rescue from Parkhurst is 
specially punishable under 1 & 2 Viet. e. 82, 
»s. 12, 13, 14. The prison is now used for

invalid and weak-minded convicts.
(d) Escape and rescue from Pentonville 

is sjjccially punishable under 5 & G Viet, 
e. 29, ss. 24,2f», 28. The prison is not now 
used as a convict establishment.

(e) The Act recites 5 Geo. IV. c. 84 ; 9 & 
10 Viet. c. 28, since rep. ; and 13 & 14 Viet, 
c. 39, supra.
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sentenced to transportation may now by law be dealt with while so 
confined.'

Sect. 7. ‘ All Acts and provisions of Acts now applicable with respect 
to persons under sentence or order of transportation shall, so far as may 
be consistent with the express provisions of this Act, be construed to 
extend and be applicable to persons under any sentence or order of 
penal servitude under this Act ; and all the powers and provisions con­
tained in the Transportation Act, 1824 (5 Geo. IV. c. 82), authorising the 
appointment by his Majesty from time to time of places of confinement as 
therein mentioned for male offenders under sentence or order of transpor­
tation, and authorising his Majesty to order male offenders convicted in 
Great Britain and under sentence or order of transportation to be kept to 
hard labour in any part of his Majesty’s dominions out of England, shall 
extend and be applicable to and for the appointment by his Majesty of 
like places of confinement in any part of the United Kingdom for offenders 
(whether male or female) sentenced under this Act in any part of the 
United Kingdom, and to and for the ordering of such offenders to be 
kept to hard labour in any part of his Majesty’s dominions out of England : 
and all the provisions of the said Act concerning the removal to or from 
and confinement in the places of confinement in or out of England, 
appointed under the said Act, of the offenders therein mentioned, and 
all Acts and provisions of Acts now in force concerning or relating to the 
regulation and government of such places of confinement, and the 
custody, treatment, management, and control of or otherwise in relation 
to the offenders confined therein, shall, so far as the same may be con­
sistent with the express provisions of the Act, extend and be applicable 
to and for the removal to and from and confinement in the places of 
confinement appointed under this Act of the offenders sentenced in any 
part of the United Kingdom, and otherwise be applicable to and in respect 
of such places of confinement and the offenders to be confined therein ’ ( /').

The Penal Servitude Act, 1857 (20 & 21 Viet. c. 3), s. 3, after reciting 
that the provisions applicable to persons under sentence of transportation 
extend to persons under penal servitude only when they are conveyed 
to and kept in places of confinement appointed under the Transportation 
Act, 1824, and that it is expedient to extend the provisions, enacts that 
‘ any person now or hereafter under sentence or order of penal servitude 
may, during the term of the sentence or order, be conveyed to any place 
or places beyond the seas to which offenders under sentence or order of 
transportation may be conveyed, or to any place or places beyond the 
seas which may be hereafter appointed as herein mentioned ; and all 
Acts and provisions now applicable to and for the removal and transporta­
tion of offenders under sentence or order of transportation to and from 
any places beyond the seas, and concerning their custody, management, 
and control, and the property in their services, and the punishment of 
such offenders if at large without lawful cause before the expiration of 
their sentence, and all other provisions now applicable to and in the case 
of persons under sentence or order of transportation, shall apply to and

(/) All powers of a secretary of state are Lieutenant (h. 8). For as. 9, 10, 11, see 
in Ireland to be exercised by the Lord unie, p. 219.
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in the case of persons under sentence or order of penal servitude, as if 
they were persons under sentence or order of transportation ’ (g).

Sect. 6. ‘ Where in any enactment now in force the expression “ any 
crime punishable with transportation,” or “ any crime punishable by 
law with transportation,” or any expression of the like import, is used, 
the enactment shall be construed and take effect as applicable also to any 
crime punishable with penal servitude '(A).

Army and Navy. -By sect. 58 of the Army Act (/), when a person 
subject to military law is convicted by court-martial and sentenced to 
penal servitude, such conviction and sentence shall have the same effect 
as if such person had been convicted in the United Kingdom of an offence 
punishable by penal servitude and sentenced to penal servitude by a 
competent civil court, and ‘ all enactments relating to a person sentenced 
to penal servitude bv a competent civil court shall so far as circumstances 
admit apply accordingly.' By the Naval Discipline Act (/), like pro­
vision is made as to persons subject to naval discipline.

The following portions of the Transportation Acts with respect to 
the escape of convicts appear to be applied by the Acts of 1853 and 1857 :

By the Transportation Act, 1824 (5 Geo. IV. c. 84), s. 15, offenders 
removed under the Act are put in the custody of a superintendent and 
overseei. who during the term of his custody have ‘ the same powers 
over hiri as are incident to the office of a sheriff or gaoler, and shall in 
like manner be answerable for any escape of such offender ’ (k).

By sect. 22, ‘ If any offender who shall have been or shall be so sen­
tenced or ordered to be transported or banished (l), or who shall have 
agreed or shall agree to transport or banish himself or herself on certain 
conditions (m), either for life or any number of years, under the provisions 
of t his or any former Act, shall be afterwards at large within any part 
of his Majesty’s dominions, without some lawful cause, before the expira­
tion of the term for which such offender shall have been sentenced or 
ordered to be transported or banished, or shall have so agreed to trans­
port or banish himself or herself, every such offender so being at large, 
being thereof lawfully convicted, shall suffer death, as in cases of felony, 
without the benefit of clergy (n) : and such offender may be tried either in 
the county or place where he or she shall be apprehended, or in that from 
whence he or she wras ordered to be transported or banished ; and if any

(</) Fora. 4, vide post, p. 077. S. 0 deals 
with t he re-commitment of eonvicta at large 
under licence if their licences are revoked.

(h) See enact ment a an to penal servitude, 
ante. pp. 210. 211.

ft) 44 & 40 Viet. c. 08, continued an­
nually by the Army Annual Act.

0) 29 A 90 Viet. c. 109, a. 70, ni amended 
by 47 & 48 Viet. c. 39, as. 3, 7. As to 
‘ escapes,' &c„ see 29 & 30 Viet. c. 109, a. 62.

(k) Vide ante, p.006. The duties of super­
intendent are now vested in the directors of 
convict prisons, 13 & 14 Viet. c. 39, s. 1.

(/) Transportation ia superseded by 
penal servitude. As to banishment, vide 
ante, p. 208.

(m) As to fatal variance in describing 
conditions of mercy, see R. v. Fitzpatrick.

R. & R. 012. As to terms of pardon, ride

(«) The words italicised were rc|>ealed 
by 4 & 0 Will. IV. c. 07, which substituted 
transportation for life. Pena! servitude 
was substituted for transportation in 1803 
and 1807 (vide an le, p. 210). The present 
punishment under a. 22 is penal servitude 
for life, or not less than three years, or 
imprisonment with or without hard labour 
for not more than two years (04 & 00 Viet, 
c. 09, a. 1, ante, pp. 211, 212). See R. v. 
Lamb, 3 C. & K. 90. 4 & S Will. IV. 
c. 07, except as to the maximum (life), was 
repealed in 1888 and 1892 (S. L. R.). The 
punishment of accessories before and after 
the fact is regulated bytho Accessories, &c., 
Act, 1861, ante, p. 130.



576 Of Offences lujainsl the Administration of Juslice. [book VIL

person shall rescue, or attempt to rescue, or assist in rescuing or attempt­
ing to rescue, any such offender from the custody of such superintendent 
or overseer, or of any sheriff or gaoler, or other person conveying, 
removing, transporting, or reconveving him or her, or shall convey, or 
cause to be conveyed, any disguise, instrument for effecting escape, or 
arms, to such offender, every such offence shall be punishable in the same 
manner as if such offender had been confined in a gaol or prison, in the 
custody of the sheriff (o) or gaoler, for the crime of which such offender 
shall have been convicted ; and whoever shall discover and prosecute 
to conviction any such offender so being at large within this kingdom, 
shall be entitled to a reward of twenty pounds for every such offender 
so convicted ’ (p). The word ‘ feloniously * is essential in an indictment 
under this section (q).

By sect. 23, ‘ In any indictment against any offender for being found 
at large, contrary to the provisions of this or of any other Act now made, 
or hereafter to be made ; and also in any indictment against any person 
who shall rescue, or attempt to rescue, or assist in rescuing, any such 
offender from such custody, or who shall convey, or cause to be conveyed, 
any disguise, instrument for effecting escape, or arms, to any such offender, 
contrary to the provisions of this or of any other Act now made, or here­
after to be made, whether such offender shall have been tried before any 
Court or judge, within or without the United Kingdom, or before any 
naval or military court-martial, it shall be sufficient to charge and allege 
the order made for the transportation or banishment of such offender, 
without charging or alleging any indictment, trial, conviction, judgment, 
or sentence, or any pardon or intention of mercy, or signification thereof, 
of or against, or in any manner relating to such offender/

By sect. 24, ‘ The Clerk of the Court or other officer having the 
custody of the records of the Court (r), where such sentence or order of 
transportation or banishment shall have been passed or made, shall, at 
the request of any person on his Majesty’s behalf, make out and give a 
certificate in writing, signed by him, containing the effect and substance 
only (s) (omitting the formal part) of every indictment and conviction 
of such offender, and of the sentence or order for his or her transporta­
tion or banishment (not taking for the same more than six shillings and 
eightpence), which certificate shall be sufficient evidence of the con­
viction and sentence, or order for the transportation or banishment of 
such offender ; and every such certificate, if made by the clerk or officer 
of any Court in Great Britain, shall be received in evidence, upon proof 
of the signature and official character of the person signing the same (t) ; 
and every such certificate, if made by the clerk or officer of any Court

(o) The sheriff has no longer the custody 
of any prisoner confined in a prison subject to 
the Prison Acts. 50 & 51 Viet. c. 55, s. 10.

(p) The reward is payable by the county 
treasurer on the order of the judge before 
whom the conviction takes place. R. v. 
Emmons, 2M.& Rob. 279, Coleridge, J. R. 
v. Ambury, 6 Cox, 79. Vide post, Bk. xii.

(ç) R. v. Home, 4 Cox, 203, Patteson, J. 
(r) Including a deputy clerk of the peace

acting as such, and having custody of the 
records. R. v. Parsons, 10 Cox, 243. R. 
v. Jones, 2 C. à K. 524.

(») This enactment superseded the simi­
lar but not identical provisions of 0 Geo. I. 
c. 23 ; 50 Geo. III. c. 27, s. 8, as to which, 
see It. i\ Sutcliffe, R. & It. 409, 914. It. v. 
Watson, R. & R. 408. 1 llawk. c. 47, s. 21.

(<) See 8 & 9 Viet. c. 113, s. 1 ; 14 & 15 
Viet. c. 99, s. 13 ; 34 & 35 Viet. c. 112, s. 18. 
Poet, Bk. xiii. c. ii. 1 Evidence.’
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out of (treat Britain, shall be received in evidence, if verified by the seal 
of the Court, or by the signature of the judge, or one of the judges of the 
Court, without further proof ' (w).

In the following cases certificates have been held sufficiently to 
comply with the terms of sect. 24.

(a) A certificate stating that the prisoner had been convicted of two 
larcenies and sentenced to two several terms of transportation of seven 
years each for the said larcenies (v).

(b) A certificate that the prisoner was ‘ in due form of law convicted 
of feloniously and burglariously breaking and entering the dwelling- 
house of T. 1). and feloniously and burglariously stealing therein one 
piece of the current gold coin,’ &c., and * was thereupon ordered to be 
transported beyond the seas for the term of his natural life ’ (iv).

(c) A certificate that the prisoner ‘ at the general quarter sessions of 
the peace of our Lady the Queen, holden at M. in the county of K., the 
prisoner was in due form of law tried and convicted ' (x).

It would seem that even if the certificate states that a sentence was 
imposed in excess of the powers of the Court of trial, the sentence, cannot 
be treated as a nullity, but must be regarded as valid until quashed or 
reversed (//).

There are several decisions as to the effect of pardons (z) conditional 
on the convict transporting himself (a). Under the present law a person 
sentenced to penal servitude but pardoned on condition of leaving the 
realm would seem to be liable to conviction under sect. 22, if he 
returned in breach of the conditions.

Prisoners outside the United Kingdom. The Penal Servitude Act, 
1857 (20 & 21 Viet. c. 3), s. 4, preserves the powers of the Transporta­
tion Act, 1824 (6), as to appointing places beyond the seas to which 
offenders under sentence or order of penal servitude may be conveyed. 
But the powers arc not in use as to persons sentenced in the United 
Kingdom.

By the Convict Prisons Abroad Act, 1859 (22 Viet. c. 25), ss. 13-19, 
provision is made for the trial and punishment of convicts or others 
concerned in escapes or rescues. The Act at-plies to convict prisons at. 
Bermuda and Gibraltar, and other places appointed by His Majesty 
(sect. 2).

The Colonial Prisoners Removal Act, 18G9 (32 & 33 Viet. c. 10). 
provides for the removal of prisoners under sentence from one colony 
to another to complete the sentence. The removed prisoner is liable 
to the laws and regulations of the colony to which he is removed.

The Colonial Prisoners Removal Act, 1884 (47 & 48 Viet. c. 31),
(«) Sec also poMl, Bk. xiii. c. ii.
(if) R. r. Russell, 1 Vox, 81, Pnttvson, .1. 
(u>) R. Anil.my. II Cox, 71». Williams,

•I. Sufficient as to description of the 
sentence.

(x) R. v. Horne, 4 Cox, 203, Rat tenon, J. 
Sufficient ns to the description of the Court.

(y) R. v. Finney. 2 C. & K. 774. Alder 
son, It.,who consulted several of the judges. 
The certificate showed a sentence of four­
teen years’ transportation imposed by a

VOL. I.

Court of Quarter Sessions for larceny.
(;) As to pardon, vide mile, p. 252.
(«) R. r. Miller, 1 Is-avh. 74 ; 2 W. III. 

71)7. R. r. Madan, I Leech. 223. R. r. 
Aickles, 1 Leach, 391, 3!)ti. It. v. Thorpe, 
ibid. 390 a. And sec 1 Hawk. c. 47, ss. 22, 
23.

(6) See 5 Geo. IV. c. 84, ss. 3, 13: 0 
Geo. IV. c. 09, s. I ; 11 Geo. IV. A 1 Will. 
IV. e. 39, ss. 2, 0 ; 10 & 11 Viet. c. 07, s. 1.

2 P
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provides for the removal of prisoners and criminal lunatics from one 
colony to another (c) or to the United Kingdom. A punishment is 
provided for escape xscct. 9).

For the Orders in Council made under these Acts as to arrangements 
between colonies and the Regulations of December 13, 1889, as to 
removals under the Act of 1884 see Statutory Rules and Orders Revised 
(ed. 1904), tit. ‘Colonial Prisoner/ and the Colonial Prisoners Removal 
Order in Council, 1907 (St. R. & 0. (1907) No. 742).

(r) See Ex parle Tilonko, K.B.D. Oct. 12, port at ion order ami warrant issued under 
Nov. 25. 1«.K)7. 42 L. J. Newep. (328, 754, «• 2 of the Act of 1884.
unsuccessful applications to quash a do-
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CHAPTER THE EIGHTH.

OF COMPOUNDING OFFENCES.

Agreements not to prosecute or to stifle a prosecution for a criminal 
offence are in certain cases criminal (a). This offence is distinct from 
that of misprision of felony (6).

It was said by Lord Wcstbury in Williams v. Bayley (c), ‘ If you are 
aware, that a crime has been committed you shall not convert that crime 
into a source of profit or benefit to yourself. . . . Now, that is the principle 
of the law and the policy of the law, and it is dictated by the highest 
considerations. If men were permitted to trade upon the knowledge of 
a crime, and to convert their privity to that crime into an occasion of 
advantage, no doubt a great legal and a great moral offence would be 
committed, and that is what I apprehend the old rule of law intended 
to convey when it embodied the principle under the words which have 
now somewhat passed into desuetude, viz., misprision of felony. That 
was a case where a man, instead of performing his public duty and giving 
information to the public authorities of a crime that he was aware of, 
concealed his knowledge, and further converted it into a source of 
emolument for himself.' In the last words Lord Westbury seems to be 
confusing misprision of felony with compounding of felony. That offence 
(in the earlier books described as theft-bole) is committed where the party 
robbed not only knows the felon, but also takes his goods again, or other 
amends, upon agreement not to prosecute (d). It is said to have been 
anciently punishable as felony ; but is now punished as a misdemeanor 
bv fine and (or) imprisonment, unless it is accompanied with such degree 
of maintenance given to the felon as to make the party an accessory 
after the fact (e). But merely to take back one's own goods which have 
been stolen, is no offence at all unless some favour be shewn to the 
thief (/).

The offence of compounding a felony applies to all felonies, and is 
not limited to larceny.

Where an indictment for compounding felony alleged that after 
taking a sum of money for compounding, the defendant desisted from 
prosecuting, and it appeared that he did prosecute to conviction, the 
defendant was held entitled to be acquitted (</). But an indictment

(«) It is well recognised that agreements 
not to prosecute a felony or misdemeanor 
are illegal and unenforceable. See Fivaz v. 
Nicholls, 2 0. B. 601. Rawlings v. Coal 
Consumers’ Association, 43 L. J. M. C. 111. 
Windhill Local Board v. Vint, 45 Ch. 1). 351. 

(6) Ante, n. 120.

(c) L. R. 1 H. L 200, 220.
(./) 1 Hawk. e. 60, s. 5. 4 Bl. Com. 133. 
(e) 1 Hawk. c. 50, r. 0. 2 Hale, 400.

Vide ante, p, 126,
(/") 1 Hawk. c. 50, s. 7.
(g) R. v. Stone, 4 C. & V. 370, Boeanquet,

2 p 2
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which did not allege that the defendant desisted from prosecution has 
been held good (/<). The offence of compounding a larceny may be com­
mitted by a person other than the owner of the stolen goods or a material 
witness for the prosecution (*).

By sect. 101 of the Larceny Act, 18(51 (24 & 25 Viet. c. 9(5) (/), it is 
felony to take any reward for helping a person to any property stolen 
or obtained by false pretences ; and by sect. 102 to advertise a reward 
for the return of things stolen, involves a forfeiture of fifty pounds (Z).

Compounding Misdemeanors. -It is not certain whether an agree­
ment to stifle a prosecution for misdemeanor is indictable apart from 
conspiracy (l).

An agreement to prevent or put an end to a prosecution for misde­
meanor is void and unenforceable as impeding the course of public 
justice (m). It is immaterial whether the agreement is made with the 
defendant or with a third party (n). When an indictment has been 
found the prosecution may be. terminated by nolle prosequi entered by 
leave of the Attorney-General, or by leave of the Court («). Sometimes 
after verdict a prosecution is abandoned, with the sanction of the Court, 
in cases where the offence principally and more immediately affects an 
individual ; the defendant being permitted to speak with the prosecutor 
before any judgment is pronounced, and a trivial punishment being 
inflicted if the prosecutor declares himself satisfied (o). In a case of an 
indictment for ill-treating a parish apprentice, a security for the fair 
expenses of the prosecution given by the defendant after conviction, 
upon an understanding that the Court would abate the period of his 
imprisonment, was held good, upon the ground that it was given with 
the sanction of the Court, and to be considered as part of the punishment 
suffered by the defendant in expiation of his offence, in addition to the 
imprisonment inflicted on him (p).

In Keir v. Leeman (7) it was laid down, that * the law will permit a 
compromise of all offences, though made the subject of a criminal prose­
cution, for which offences the injured party might recover damages in 
an action.’ But it seems that this proposition should be limited to the 
* cases where the private rights of the injured party arc made the subject 
of agreement, and where by the previous conviction of the defendant 
the rights of the public are also preserved inviolate ’ (r). For ‘ when a 
verdict of guilty is taken, and the Court suspend judgment, and allow 
the questions between the parties to be referred, the matter is very 
different, for then it is only to enable the Court the better to see what

(A) It. 1. Burgess, la Q.B.D. 141.
(1) It. »’. Burgess, su/iru.
(/) Vi<lc \mt, VoL ii. ]>. 1489, ' Larceny. 

Ibid.
(/) See Dillon r. O’Brien. 20 L It. Ir. 

310. Nteph. Dig. Cr. L. (0th ed.) 122. Arohb. 
(V. 1*1. (23rd ed.) IOOO. 1091.

(hi) Windhill Local Board v. Vint, 45 
Cli. D. 351. Collins t\ Blantern, 2 Wils. 
(K.B.) 341. Edgecombe r. Rodd, 5 East, 
294. t’f. Kaufmann r. Geroon [1904J, 1 
K.B. Ml.

(a) See Arehl». Cr. PI. (23rd ed.) 1089.
(n) 4 BL Com. 303, 304.

(/') Bcclcy r. Wingfield, II East. 40. 
See the observations on this ease in Keir r. 
Leeman. 0 Q.B. 320 ; and sec also Baker e. 
Townshend, 7 Taunt. 422; and see In re 
Parkinson, 50 L. T. N. S. 715. Kirk r. 
St rick wood, 4 B. & Ad. 421. But in gene- 
ml any contract or security made in con­
sideration of dropping a criminal prosecu­
tion, suppressing evidence, soliciting a par­
don, or compounding any public offence, 
without leave of the Court, is invalid. 1 
Chit. Cr. L. 4.

(q) 0 Q.B. 308.
(r) Keir v. Leeman, 9 Q.B. 371, in error.
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sentence ought to he given'(s). ‘ But if the offence is of a public nature 
no agreement can be valid that is founded on the consideration of stifling 
a prosecution for it ’(/). A contract therefore to withdraw a prosecution 
for perjury, and to give no evidence against the accused, is founded 
on an illegal consideration and void (u).

So where an action was brought on an agreement, by which the 
defendants, in consideration that the plaintiff, being the prosecutor of 
an indictment against certain persons for an assault and riot, would not 
proceed further on such indictment, promised the plaintiff to pay him 
a certain sum of money, and in pursuance of that agreement the plaintiff 
did not proceed further with the indictment, and informed the Court, 
before which the indictment was pending, of the premises, and, by leave 
of the Court, forbore to give evidence upon the indictment, and there­
upon there was an acquittal ; it was held that the agreement was illegal ; 
for the offence was not confined to the personal injury, but was accom­
panied with a riot, which was a matter of public concern, and therefore 
not legally the subject of compromise («’).

In one case an indictment for a nuisance by making an embankment 
in the Thames, whereby the navigation was obstructed, was referred («•) ; 
but the question of the legality of the reference was not raised. But 
where an indictment had been preferred against the defendant for non­
repair of a highway, which it was alleged he ought to have repaired 
rations tenurce ; the prosecutor and defendant before the trial agreed 
to leave the question of liability to repair to reference ; the arbitrator 
was to make an award on the evidence adduced before him ; a verdict 
was to be entered according to the result of the award, and the arbitrator 
awarded that the defendant was guilty of the non-repair alleged in the 
indictment : it was held that the reference was illegal, as the question 
of liability to repair was of public concern (x).

Where indictments for perjury and conspiracy were removed into 
the Queen’s Bench, and on the indictment for perjury coming on for 
trial, it was agreed, under the advice of counsel, that no evidence should 
be tendered, a verdict of not guilty taken on both indictments, and that 
all matters in difference between the prosecutor and defendant should 
be referred to a barrister ; it was held that it would have been illegal to 
refer the indictment for perjury, and, as it would seem, the indictment 
for conspiracy ; but that the indictments were not referred, and the 
verdicts of acquittal must at all events stand ; and that there was 
nothing illegal in referring all matters in difference and at the same 
time consenting to verdicts of acquittal, unless there was a corrupt

(") It. v. Hartley, 14 Q.H. 520, nil indict­
ment for conspiracy. R, v. Roxburgh, 12 
Cox, 8. an indictment for common assault.

(/) Keir v. Lceman, tt Q.B. 308. Can­
non r. Rands, 11 Cox, 031.

(«) Keir v. Lee man, vbi sup. citing 
Collins r. Rian tern, 2 Wild. (K.B.), 341.

(»’) Keir r. Iceman, supra.
(tv) R. v. Dobson, 0 Q.B. 037. Sec Fal­

lowed v. Taylor, 7 T. R. 475, and the ob­
servations on this caso in Keir v. Lee man, 
0 Q. B. 303. The Arbitration Act, 1880, ex­

cludes ‘a criminal proceeding by the Crown " 
from the powers of the Court to refer 
causes or matters for inquiry or report (52 
& 53 Viet. c. 40, s. 13 (1) ). The Criminal 
Ap|x*al Act, 1007 (7 Edw. VII. e. 23), s. 0. 
authorises the Court of Criminal Appeal to 
order reference of certain kinds of matters 
arising on a criminal appeal to u commis­
sioner for inquiry and report. Vide jwst, 
Bk. xii. c. iv.

(x) R. v. Blake more, 14 Q.B. 544.
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agreement to stifle the prosecution, which did not appear to be the 
fact (y).

It is clear that the consent of the Court cannot make an agreement to 
abandon a prosecution valid, if it would otherwise be unlawful (z).

Informations on Penal Statutes.—The compounding of informations 
on penal statutes is a misdemeanor against public justice, by contributing 
to make the laws odious to the people (a). Therefore in order to dis­
courage malicious informers, and to provide that offences, when once 
discovered, shall be duly prosecuted, it was enacted in 1575 by 18 Eliz. 
c. 5, s. 4 (6), that an informer shall not compound or agree with anv 
person accused of contravening a penal statute without the leave of the 
Court (sect. 4), and that if any person shall offend in making of com­
position or other misdemeanor contrary to the true intent and meaning of 
this statute, or shall ‘ by colour or pretence or process, or without process 
upon colour or pretence of any matter of offence against any penal 
law, make any composition, or take any money, reward, or promise of 
reward for himself as to the use of any other ' without the order or consent 
of some Court, he shall on lawful conviction stand two hours in the 
pillory (c), be for ever disabled to sue on any popular or penal statute, 
and shall forfeit ten pounds (sect. 5). This statute extends even to 
those penal actions where the whole penalty is given to the prosecutor (</). 
But it does not apply to s only recoverable by information
before justices (e).

In a case where it was held that threatening, by letter or otherwise, 
to put in motion a prosecution by a public officer, to recover penalties 
for selling Fryer's Balsam without a stamped label ( /'), for the purpose of 
obtaining money to stay the prosecution (not being such a threat as a 
firm and prudent man might not be expected to resist), was not in itself 
an indictable offence at common law, though it was alleged that money 
was obtained, it seems to have been considered that such an offence 
would be indictable under 18 Eliz. c. 5, s. 5 (</). But no indictment for 
any attempt to commit such a statutable misdemeanor can be sustained 
as a misdemeanor at common law, without bringing the offence intended 
within, and laying it to be against, the statute. Though if the party so 
threatened had been alleged to be guilty of the offence imputed, within 
the statute imposing the duty and creating the penalty, such an attempt 
to compound and stifle a public prosecution for the sake of private lucre, 
in fraud of the revenue, and against the policy of the statute (which 
gives the penalty as auxiliary to the revenue, and in furtherance of 
public justice for the sake of example), might also, upon general

(y) R. r. Hartley, 14 Q.B. 520. In R. t\ 
Bardell, 0 A. & K. 010, an indictment for 
conspiracy was referred. The lawfulness 
of the reference was not discussed, and the 
question argued was whether the reference 
was revocable under the Arbitration Act 
of 1833 (3 & 4 Will. IV. c. 42). The Act of 
1880, as already stated, does not apply to 
criminal proceedings by the Crown.

(z) Keir V. Lceinan, supra.
(a) 4 Bl. Com. 130.

(It) Made perpetual by 27 Eliz. e. 10.
(r) The punishment of the pillory is 

abolished. For substituted punishments, 
see ante, p. 250.

(</) 4 HI. Com. 1W, note 13).
(f) R. r. Crisp, 1 B. Si Aid. 282.
(/) t.e., in contravention of the Medicines 

Stamp Act, 1802 (42 tico. 111. c. 50).
(y) It. t'. Southerton, 0 East, 120. But 

quart, and see R. r. Crisp, 1 B. & Aid. 280, 
287.

6655
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principles, have been deemed a sufficient ground on which to have 
sustained the judgment at common law (/#).

A party is liable to the punishment prescribed by 18 Eliz. c. 5, s. 5, 
for taking the penalty imposed by a penal statute, even if there is no 
action or proceeding for the penalty. The prisoner applied to one R., 
and demanded five pounds, as a penalty which R. had incurred under 
the General Turnpike Act, by suffering his waggon to be drawn on a 
turnpike road by more than four horses. R. had incurred such a penalty, 
and the prisoner obtained the money by way of composition to prevent 
any legal proceedings ; no process had been sued out, and no information 
had been laid before a magistrate. The prisoner having been convicted, 
judgment was respited, upon a doubt whether the offence was within 
the statute, so as to subject the prisoner to the specific punishment 
therein prescribed, inasmuch as no action or proceeding was depending 
in which the order or consent of any Court in Westminster Hall for a 
composition could have been obtained. But the judges were all of 
opinion that the conviction was right, and that the statute applies to 
all cases of taking a penalty incurred, or pretended to be incurred, 
without leave of a Court at Westminster, or without judgment or 
conviction (i),

A person may be convicted under 18 Eliz. c. 5, s. 5, for taking money 
upon colour or pretence of a party having committed an offence, though 
in fact no offence liable to a penalty has been committed by the person 
from whom the money is taken (/). As to taking rewards for the recovery 
of stolen goods, &c.,see post, Vol. ii. p. 1480.

(h) R. t\ Southorton, 0 East, 12<i. But (t) R. t\ (iotley [1805], R. & R. 84.
queere, and see R. v. Crisp, 1 B. & Aid. 280, (/) R. v. Best, 2 Mood. 124.
287.
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CANADIAN NOTES.

OP COMPOUNDING OFFENCES AND STIFLING PROSECUTIONS.

Corrupting Witnesses, Jurymen, Accepting Uribes and Otherwise 
Obstructing Justice.—Code sec. 180.

An indictment or charge that the accused paid money to a person 
not to attend a Court of Revision in connection with an election, does 
not disclose a “perversion or defeat of justice” under Code sec. 
180(d), where it does not shew any ground for supposing that the 
non-attendance would defeat justice, and where the person receiving 
the money was the person whose right to vote was in question and 
might therefore abandon his claim. The offence disclosed may pro­
perly be charged under sub-sec. (o) of Code sec. 180 as an attempt to 
dissuade a person by a bribe from giving evidence. R. v. Lake, 11 Can. 
Cr. Cas. 37.

Any attempt to corrupt or influence a jury by money, promises, 
letters, threats or persuasions, except only by the strength of the 
evidence and the argument of the counsel in open Court at the trial of 
the cause, constituted the common law offence of embracery, whether 
the jurors gave any verdict or not and whether the verdict given were 
true or false. R. v. Cornellier, 29 C.L.J. 69.

It is provided by the Canada Temperance Act, R.S.C. (1906) ch. 
152, see. 150, that everyone who on any prosecution under that Act or 
any Act in force in any province in respect of the issue of licenses for 
the sale of fermented or spirituous liquors, or under the Temperance 
Act of 1864, tampers with a witness, either before or after he is 
summoned or appears as such witness, or by the offer of money, or by 
threats, or in any other w'ay, either directly or indirectly, induces or 
attempts to induce any such witness to absent himself or to swear 
falsely shall incur a penalty of fifty dollars for each offence. This 
special provision is not affected by the Code. R. v. Gibson, 29 N.S.R. 
88.

A conviction may be made under this section of the Code for dis­
suading a person by corrupt means from giving evidence under the 
Ontario Liquor License Act. R. v. Holland, 14 C.L.T. Notes 294.

It is an offence under Code sec. 180(a) to attempt to dissuade a 
witness by bribery or other corrupt means to give in lieu of the wit­
ness’s own belief that version of the facts which the person making 
the corrupt offer believed to be the truth. R. v. Silverman, 14 Can. Cr. 
Cas. 79.
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Compounding Penal Actions.—See Code sec. 181.
The compounding of an information on penal statutes is a misde­

meanour against public justice by contributing to make the laws odious 
to the people. Therefore in order to discourage malicious informers, 
and to provide that when offences are once discovered they shall he 
prosecuted, 18 Eliz. ch. 5 was passed, providing a fine upon an in­
former for taking money to settle the charge. But that statute did 
not apply to penalties which are only recoverable by information 
before justices, and an indictment for making a composition in such a 
case was held had in arrest of judgment. R. v. Mason, 17 IT.C.C.P. 534.

The receipt of money in consideration of the non-prosecution of a 
charge for the infraction of liquor laws is indictable as compounding 
a misdemeanour of a public nature. Re Fraser, 1 C.L.J. 32(5; R. v. 
Mabey, 37 U.C.Q.B. 248.

If the agreement he upon the understanding that the accused shall 
he discharged from custody, although not so stated in express terms, it 
is illegal and void. Leggatt v. Brown, 29 O.R. 530, 30 O.R. 225.

The assent of the magistrate to the charge being withdrawn on 
being informed of the agreement of settlement does not validate the 
agreement.

Where the charge is for an offence against the public as distin­
guished from offences which, although punishable by criminal process 
are essentially in the nature of private injuries, it is immaterial that 
the offence charged was not a felony before the abolition of the distinc­
tion between felony and misdemeanour by the Criminal Code.

Although a person who has parted with his money or property by 
means of a fraud practised upon him or who has had it stolen from 
him, is entitled to take his own property if offered to him, he is not 
permitted to screen the offender by an agreement not to prosecute nor 
to drop a prosecution already begun. Morgan v. McFee, 14 Can. Cr. 
Cas. 308.

Obtaining money by false pretences is a crime committed against 
the public as well as against the individual defrauded, and an agree­
ment between the latter and the accused to settle the charge pending 
before the magistrate is void.

A contract between the accused and the complainant made in con­
sideration of the withdrawal of a charge of obtaining money by false 
pretences in respect of which a preliminary enquiry was pending 
before a magistrate is not enforceable, although the criminal proceed­
ings were dropped in pursuance of the contract. Morgan v. McFee, 
14 Can. Cr. Cas. 308.

Corruptly Taking Reward Without Bringing Offender to Trial.— 
See Code sec. 182.
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Advertising Reward and Immunity for Offender Where Property 
Stolen.—See Code see. 183.

A prosecution taken against the proprietor of a “newspaper” for 
publishing an advertisement offering a reward for the recovery of stolen 
property under paragraph (d) must lie commenced within six months 
from the commission of the offence. Sec. 1140(d).
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CHAPTER THE NINTH.

OF BARRATRY, MAINTENANCE, CHAMPERTY, AND BUYING AND SELLING 
PRETENDED TITLES AND EMBRACERY.

Sect. I.—Barratry.

The common law and early legislation were hostile ‘ to the traffic of 
merchandising in quarrels, of huckstering in litigious discord ’ (a). One 
form of such traffic is common barratry, which is a misdemeanor at 
common law (b).

A common barrator is defined to be ‘ a common mover, exciter, or 
maintainor of suits, quarrels, in courts of record, or other courts, as the 
county court, and the like ; or in the country, by taking and keeping 
possession of lands in controversy, by all kinds of disturbance of the 
peace, or by spreading false rumours and calumnies whereby discord 
and disquiet may grow among neighbours ’ (c). But one act of this de­
scription will not make anyone a common barrator, as it is necessary in 
an indictment for this offence to charge the defendant with being a 
common barrator, which is a term of art appropriated by law to this 
crime (d). It has been held that a man shall not be adjudged a barrator 
in respect of any number of false actions brought by him in his own 
right (e) ; but this is doubted, in case such actions be merely groundless 
and vexatious, without any manner of colour, and brought only with a 
design to oppress the defendants (/).

The offence is now rarely prosecuted. The most recent instance 
occurred in 1889, viz., a prosecution for stirring up a series of fraudulent 
actions for damages against a railway company (g).

It is not barratry for a solicitor to maintain a party in a groundless 
action, to the commencing whereof the solicitor was in no way privy (It). 
It seems to have been held that a feme covert could not be indicted as 
a common barrator (i) ; but this is doubtful (/).

(«) Reynell r. Nprye, 1 De Cl. M. & (1. 
050. (iHO, Knight iiruoe, L.J.

(b) See Burton's case, Cro. Eliz. 148, 
referred to in Bradlaugh t\ Newdegate, 11 
Q.B.D. 1,0; Chapman's case, Cro. Car. 
.‘140; Palfrey’s case, Cro. .lac. 527; deci­
sions on the conclusion of the indictment.

(r) R. r. Urlyn, 2 Wms. Saund. 808, 
note (I). Case of Barratry, 8 Co. Rep. 30. 
I Hawk. c. 81, as. I, 2. Co. Litt. 308, a, b. 
■See the notes to Bac. Abr. tit. ‘ Barratry ’ 
(A). As to the derivation of the word, see

Oxford Diet. s.v.
(d) Case of Barratry, nbi sup. R. r. 

Hardwicke, 1 Sid. 282. R. r. Hannon, 0 
Mod. 311.

(<>) Roll. Abr. 355. 
if) 1 Hawk. c. 81, s. 3.
(;/) R. r. Bellgrave, Guildford Assizes, 

An-lib. Cr. IN. (23rd ed.) 1080.
(A) 1 Hawk. c. 81, a. 4.
(») Bac. Abr. tit. 1 Baron and Feme * 

(li) in the notes, citing Roll. Rep. 89.
(j) 1 Hawk. c. 81, s. 0.
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Indictment. —An indictment for this offence may be in a general 
form, stating the defendant to be a common barrator (ic), without shewing 
any particular facts : but it is clearly settled that the prosecutor must, 
before the trial, give the defendant a note of the particular acts of barratry 
which he intends to prove against him ; and that, if he omit to do so, 
the Court will not suffer him to proceed in the trial of the indictment (/). 
And the prosecutor will be confined to his note of particulars, and will 
not be at liberty to give evidence of any other acts of barratry than 
those which are therein stated (m).

It seems never to have been necessary to describe the offence as 
committed at any certain place, as from its nature it involves a repetition 
of several acts which may have been in different places (n).

Jurisdiction.—The statute 34 Edw. III. c. 1, authorises the justices 
to restrain rioters and all other Itarrators, and to pursue, arrest, take and 
chastise them according to their trespass and offence, and to cause them 
to be imprisoned and duly punished, according to the law and customs 
of the realm, and according to that which to them shall seem best 
by their discretions and good advisement (o), and barratry seems 
accordingly to be triable at greater sessions (/>).

Punishment. The punishment for this offence in common persons 
is by fine and imprisonment(7), and binding them to their good behaviour ; 
and in persons of any profession relating to the law, a further punish­
ment by being disabled to practise for the future (r).

Sect. II.—Frivolous Arrests.

To cause any person to be arrested or attached in the name of a 
fictitious plaintiff or of a person who is ignorant of and has not authorised 
the proceeding is criminal (#). The offence, if committed in respect of 
proceedings in a superior Court, appears to be punishable as a contempt. 
If committed in proceedings in inferior local Courts of record, it is 
punishable summarily by imprisonment (<).

(Â ) It. v. Cooper, 2 Sir. 1240.
(/) R. r. Grove, 6 Mod. 18. I'Anson v. 

Stuart, I T. R. 718. Huiler. .1. It. r. Wylie, 
I B. k 1». (N. R.) 06, Heath, J.

(»0 Goddard r. Smith, 0 Mod. 202.
(m) Parcel’s case, Cro. Eliz. 105. 1 

Hawk. c. 81, 8. 14. tiac. Abr. tit. * Bar­
ratry ’ ( B).

(o) 1 Edw. 111. at. 2, c. 1(1. Possibly 
the inclusion in the commission of the 
|H-ace of maintainors of evil barrators (de 
ni'ilvcis haretz en jMiis).

(p) 5 & 0 Viet. e. 38, ». 1. Barnes v. 
Constantine, Yelv. 40 ; Cro. Jao. 32, recog­
nised in Busby e. Watson, 2 W. Bl. 1050. 
Seo R. v. Urlyn, 2 Wins. Saund. 308, note 
(1). In Hawk. c. 81, s. 8, there is a quirre 
to this point, as having been ruled differ­
ently in Rolle's Reports.

(q) See34 Edw. III. c. 1. 1 Hawk. e. 81.

h. 14. Bac. Abr. tit. * Barratry ’ (C). 4 
Bl. Com. 134. A statute of 1275 (3 Edw. I. 
Ntat. West. prim. c. 3), providing for the 
grievous punishment by the king of bar­
rators, and of sheriffs permitting them in 
their shires, was repealed in 1803 (20 & 27 
Viet. c. 125).

(r) As to punishing in a summary man­
ner, a person convicted of common Barra­
try who shall practise as a solicitor in any 
suit or action in England, see Frivolous 
Arrests Act, 1725 (12 Geo. I. c. 2», s. 4 ; 
made perjietual by 21 Geo. II. c. 3).

(») This offence would usually involve 
perjury, q.v. ante, p. 451 ct seq. Seo 4 Bl. 
Com. 134.

(t) 8 Eliz. c. 2, s. 3. 4 Bl. Com. 134. An 
action for damages is also given, as. 3, 4. 
As to treble costs, the Act was repealed in 
1842 (6 k tl Viet. c. 07).
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Sect. III.—Maintenance (u).

Earlier and later opinions as to what constitutes maintenance arc not 
in harmony (v). According to Coke («’)» ‘ maintenance significth in law 
a taking in hand, bearing-up or upholding of a quarrel or side, to the 
disturbance or hindrance of common right.’ This definition seems to 
be based on 1 Edw. III. stat. 2, c. 14 (1327), which declares that ‘ because 
the King desireth that common right be administered to all persons, as 
well poor as rich, he commandeth and defendeth that none of his coun­
sellors, nor of his house, nor none other of his ministers, nor no great man 
of the realm by himself nor by other, by sending of letters nor otherwise, 
nor none other in this land great or small, shall take upon them to main­
tain quarrels or parties in the country to the let and disturbance of the 
common law ’ (x).

By 32 Hen. VIII. c. 9, s. 3 (1540), it is enacted, that ‘ no person or 
persons of what estate, degree, or condition soever he or they be, do 
hereafter unlawfully retain for maintenance of any suit or plea any 
person or persons upon pain of forfeiture of ten pounds, recoverable 
by penal action ’ (#/).

It was considered to be maintenance where a person assisted another 
in his pretensions to lands, by taking or holding the possession of them 
for him by force or subtlety, or where a person stirred up quarrels and 
suits in relation to matters wherein he was in no way concerned (z). or 
it may be where a person officiously intermeddled in a suit depending 
in a court of justice, and in no way belonging to him, by assisting either 
party to a suit with money, or otherwise, in such suit (a). Where there 
is no contract to have part of the thing in suit, the party so intermeddling 
is said to be guilty of maintenance generally ; but if the party stipulates 
to have part of the thing in suit, his offence is called champerty (b).

* Unlawful maintenance is not merely under some circumstances a 
civil wrong entitling the person injured to damages, but is a wrong

(«) As to American law, hvo 2 Bishop, 
C'r. L as. l!IO, 131. 136-138. Kent. Comm. 
I’t. (1, loot. «7. Story, Contracts (4th ori.), 
s. f»78. As to Indian law, sec Bhagwat r. 
Debi 11008], !.. It. 35 Ind. Anp. 48.

(v) British Cash. Ac., Co. v. I.arnson Store 
Co. 119081,1 K.B. 11MHi. 1013, Moulton, L.l.

(«0 Co. Lilt. 3(18 b. Cf. 2 Co. Inst. 208, 
212, 213. I Hawk. c. 83. sa. 1, 2. Bar. 
A hr. tit. ' Maintenance.* Other early defi­
nitions are collected in Brad laugh v. New- 
degate, 17 Q.B.D. 1. 5, and British Cash, 
Ac., Co. r. I.arnson Store Co. 11908], 1 K.B. 
1000, 1019.

(x) Confirmed in 1383 (7 Rich. II. c. 15). 
4 Edw. III. c. 11, confirmed by the same 
Act, was repealed in 1881 (44 & 45 Viet, 
o. 69).

(»/) By a common informer. Half the 
penalty goes to the Crown, half to the in­
former. The iienalty is cumulative on the 
criminal liability and on civil liability to 
jicraons injured.

(?) This kind of maintenance is called in

the hooks ruruli« {en in distinction to
another carried on in courts of justice, and 
therefore called cnrialis. It is punishable 
at the King’s suit by line and imprison­
ment, whether the matter in dispute any 
way depended in plea or not ; but is said 
not to be actionable.

(a) 1 Hawk. c. 83, a. 3. Bar. A hr. tit. 
‘ Maintenance.* 4 Bl. Com. 134. This 
kind of maintenance is called curiatxa.

(b) Co. Lilt. 308. 1 Hawk. c. 83, s. 3, vide 
jxmt, p. 594. The abuse of legal proceed­
ings by oppressive combinations to carry 
them into effect is said to have speedily 
appeared upon the establishment of the 
laws in the time of Edward I. * Instead of 
their former associations for robbery and 
violence, men entered into formal combi­
nations to support each other in law suits ; 
and it was found requisite to cheek this 
iniquity by Act of Parliament.’ 2 Hume, 
320, referring to the ordinance of conspira- 
fois. Edw. I. post, p. 595.
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founded on a prohibition by statute, which makes it a criminal ac t and 
a misdemeanor ’ (c). It has been held that the statutes relating to main­
tenance are declaratory of the common law (d). It seems immaterial 
whether the maintenance is of the plaintiff or of the defendant (c), and 
a corporation seems to be liable for maintenance as much as an individual, 
unless it is in liquidation (/). A maintenance is not limited to < ivil 
actions at common law : but it is not maintenance to assist another, 
and in a criminal proceeding (</). But such assistance may amount to 
malicious prosecution or conspiracy to pervert justice (/<).

‘ The substance of the law is that parties shall not by their countenance 
aid the prosecution of suits of any kind which every person must bring 
on his own bottom and at his own expense ’ (/).

1 All our cases of champerty and maintenance are founded on the 
principle that no encouragement should be given to litigation by the 
introduction of parties to enforce those rights which others are not 
disposed to enforce ’ (j).

Whoever assists another with money to carry on his cause, as by 
retaining one to be of counsel for him, or otherwise bearing him out in 
the whole or part of the expense of the suit, may properly be said to be 
guilty of an act of maintenance (Z). It has been said that no one can be 
guilty of maintenance in respect of any money given by him to another 
for the purposes of an intended suit, before any suit is at commenced ; 
but it would seem that this, if not strictly maintenance, must be equally 
criminal at common law (/). And a person may be as much guilty of 
maintenance for supporting another after judgment, as for doing it 
while the plea is pending, because the party grieved may be thereby 
discouraged from bringing a writ of error or attaint (//#).

(r) Metropolitan Bank v. Pooley, 10 App. 
('ax 210, 218, Nvlborne, L.C.

(<I) Pechell r. Watson, 8 M. & W. 001.
(<) Sec British Cash, &c., Co. v. Lamson 

Store Go. |I008|, 1 K.B. 1000. 1021.
(/) J bid. and cf. Metropolitan Bank v. 

Pooley, 10 App. Cas. 210, 218.
(<t) See Harris v. Brisco, 17 Q.B.D. 504.
(A) Ante, p. 160.
(«) Wallis r. Duke of Portland, 3 Vvs. 40, 

affirmed. Bro. P. C. Suppl. 101, and ap­
proved in Alabaster v. Harness [1805], 1 
g.B. 330, 343.

(?) Prosser r. Edwards, 1 Y. & C. (Ex.) 
481, Abinger, C.B., approved in Alabaster 
r. Harness, p. 344, Lopes, L.J. See Brad- 
laugh v. Newdegate, ubi sup. Fischer v. 
Kainala Naickcr, 8 Moore, Ind. App. 170, 
187 (‘ something against good policy and 
justice’). Vide pout, p. 504, note (/").

(it) 1 Hawk. c. 83, s. 4, and authorities 
there cited in the margin.

(/) Bac. Abr. tit. ‘ Maintenance.’ I 
Hawk. e. 83, s. 12, where it is said, that if 
it plainly appear that the money was given 
merely with a design to assist in the prose­
cution or defence of an intended suit, which 
afterwards is actually brought, surely it 
cannot but l>e as great a misdemeanor in 
the nature of the thing and equally criminal

at common law as if the money were given 
after the commencement of the suit; 
though jH-rhaps it may not in strictness 
come under the notion of maintenance. 
Where a declaration alleged that the de­
fendant unlawfully and maliciously did 
procure, instigate, and stir up one T. 
to commence and prosecute an action 
against the plaintiff, wherein certain issues 
were joined, as to which the plaintiff was 
acquitted ; the Court held that no cause of 
action appeared, the declaration not shew­
ing maintenance (us the action appeared 
not to have been commenced when the 
defendant interfered), and not alleging 
want of reasonable and probable cause for 
the action. Flight r. Leman, 4 Q.B. 883. 
The distinction between instigating a suit 
and maintaining one already begun seems 
too narrow. Brad laugh v. Newdegate, 11 
g.B.l). 1. 8.

(m) 1 Hawk. e. 83, s. 13. Bac. Abr. lit. 
‘ Maintenance ’ (A). The writ of attaint is 
obsolete, and writs of error are su|>crscdcd 
by appeals, ride post, Bk. xii. c. iv. 
Where a declaration alleged that the 
defendant unlawfully, maliciously, and 
without reasonable or probable cause, and 
without having any interest in the suit 
therein mentioned, instigated and stirred

0



CHAV. IX.l Maintenance. 589
Judicial opinion as to what constitutes unlawful maintenance from the 

point of view of criminal and civil liability has gradually changed (n). The 
view now accepted is that of Lord Abroger in Findon v. Parker (o) : * The 
law of maintenance as I understand it upon the modern construction is 
confined to cases where a man improperly and for the purpose of stirring 
up litigation and strife encourages others either to bring actions or to 
make defences which they have no right to make’ (p), and the tendency of 
judicial decision is to attempt to carve out of the old law such remnant as 
is consistent with modern views of public policy and freedom of trade and 
contract, and to disregard the ancient definitions : but to recognise that 
there is such a thing as maintenance in cases of ‘ wanton and officious 
intermeddling with the disputes of others in which the defendant has no 
interest whatever, and where the interest he renders to one or the other 
party is without justification or excuse ’ (<j).

The following classes of Acts in the nature of maintenance have 
been held justifiable or excusable or unlawful from the circumstances 
under which they are done.

Maintenance may be justified by the interest of the maintainer in 
the suit, i.e., (1) an actual valuable interest in the result of the suit 
itself as the present, contingent or future, (2) or the interest which 
consanguinity or affinity to the suitor gives to the man who aids him, or 
(3) the interest arising from the connection of the parties, e.g. as master 
and servant, or (4) that which charity and compassion (r) gives a man on 
behalf <>f a poor man, who, but for the aid of his richer helper, could not 
assert his rights, and would be oppressed and overborne in his endeavour 
to maintain them (s).

In litigation relating to a patent for nickel plating, advertisements in­
viting persons interested in the nickel plate trade to subscribe towards the 
expenses of a pending appeal were held not to be open to objection, as tin; 
persons invited to subscribe had a common interest with the advertiser^).

1. Interest.- Not only those who have an actual interest in the thing 
in " e.g. those wlto have a reversion expectant on an estate-tail, or a 
lease for life or years, &c., but also those who have a bare contingency' 
of an interest in the lands in question, which possibly may never vest in 
possession, and even those who by the act of Clod have the immediate 
possibility of such an interest, such as heirs apparent (t/), or the husbands 
of such heirs, though it be in the poyver of others to bar them, may 
lawfully maintain another in an action concerning such lands : and if a
ii|t n |mui>cv In commence and prosecute 
an action against the plaintiff, hy reason 
whereof the pauper did commence and 
prosecute such action, whereby the plaintiff 
was put to great trouble and vexation, and 
obliged to lay out a large sum in the defence 
of such action ; the Court held the declara­
tion good. Vechell r. Watson, 8 M. & W.
mu.

(u) Thus the purchase of a chose in action 
which under the old law amounted to 
maintenance, is not now so regarded. 
Fitzmv r. Cave | HMW|, 2 K.H. 341-1.

(o) Il M. & W. 075.
(/*) Quoted and approved in British

Cash, &c., Co. v. Lamson Store Co. | l!Mt8|, 
I K it. lOOtl, 1012. 1020. And see p. 1011. 
Moulton, L.J.

(-/) 11008) 1 K.B. 1000, 1013, ION, 
Moulton, L.J.

(r) See 4 Bl. Com. 134. Harris v. Brisco,
17 Q.B.l). 604, 513.

(■<) Bradlaugh r. Ncwdegate, 17 Q.B.l). 
I, II, Coleridge, C.J.. approved in Alabas- 
ter t. Harness [1865J, 1 Q.B. 33», 343, 
Esher. M.R.

(I) Plating Co. r. Faripiharson [1881], 17 
Ch. D. 4» (C.A.).

(it) See Alabaster r. Harness [18051, 1 
Q.B. 33», 340, Rigby, L.J.

2
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plaintiff in an action of trespass aliéné the lands, the alienee may produce 
evidence to prove that the inheritance at the time of the action was in 
the plaintiff, because the title is now become his own (v). Also, he who 
is bound to warrant lands may lawfully maintain the tenant in defence 
of his title, because he is bound to render other lands to the value of those 
that shall be evicted. And he who has an equitable interest in lands or 
goods, or even in a chose in action, as a cestui que trust, or a vendee of 
lands, &c., or an assignee of a bond for a good consideration, may lawfully 
maintain a suit concerning the thing in which he has such an equity («•). 
And wherever any persons claim a common interest in the same thing, 
as in a way, churchyard, or common, &c., by the same title, they may 
maintain one another in a suit concerning such thing (x).

Where, on the trial of an action brought to recover the amount of an 
attorney's bill, in which there was a plea of maintenance, it appeared that 
Jesus College, Oxford, had given notice to set out tithes in kind to all the 
owners of old inclosurcs in the parish of Tredington, who had, as far as 
living memory went, paid certain sums of money in lieu of tithes for the 
old inclosures, and that, at a meeting of the owners of such old inclosurcs, 
it was agreed by them that they should defend any suit or suits which 
should be instituted by Jesus College, to enforce the payment of tithes, 
and that the expenses of such defence should be paid by the owners in 
proportion to their interests, as ascertained by the poor rate ; the owners 
considering that if Jesus College should succeed in one suit as to any part 
of the old inclosurcs, that would invalidate the payments as to ail. It 
was held that the agreement to defend the suits was not maintenance ; 
for, although the payments were not the same per acre, and although the 
interest in each payment was separate, yet all the owners of the old 
inclosurcs had an interest in supporting the moduses over all the old 
inclosures, and consequently the agreement was not n/ficiousl// entered 
into in order to defend the suits (//).

Where a count stated that Y. had deposited a sum of money in plain­
tiff's hands, which the plaintiff had delivered to the defendant at his 
request, and that Y., threatening to bring an action against the plaintiff 
to recover the money, and thereupon, in consideration that the plaintiff, 
at the request of the defendant, would defend any action Y. should com­
mence, the defendant undertook to save the plaintiff harmless ; that Y. 
brought an action to recover the money, and that the plaintiff defended 
it with the privity and consent of the defendant ; it was held that this 
was not maintenance (:).

Where a member of Parliament procured an informer to sue another 
member of Parliament for penalties for having sat and voted without 
being duly qualified, and gave him an indemnity against all costs and 
expenses, it was held that the member and the informer had no such 
common interest in the penalty sued for as would be a defence to an action 
for maintenance (a).

(v) Bac. Abr. tit. 1 Maintenance ’ (B). 1 
Hawk. c. 83, ns. 14, 15, &c.

(ir) Id. ibid., and see the judgment of 
Bullvr, J., in Master v. Miller, 4 T. R. 340

(r) 1 Hawk. c. 83, as. 24, 25. Bac. Abr.

tit. ‘ Maintenance ’ (B).
(y) Findon v. Parker, 11 M. & W. 075, 

and MS. C. 8. G.
(z) Williamson r. Henley, 0 Bing. 22». 
(a) Bradlaugh v. Newdegato, 17 Q.B.l).
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H. being interested in certain appliances for the electrical treatment of 

diseases, employed T. as an expert to report on them, who published a 
favourable report. H. subsequently instigated T. to sue A. for publishing 
a newspaper article commenting unfavourably on T.'s report and qualifi­
cations. The action failed, and A. sued H. for maintaining it. It was 
held that 11. had no common interest with T. in his action for libel, and 
was liable for maintenance of that action (6).

The action being for libel in point of law could concern only the person 
who brought it (c).

Where the defendants, a trading company, obtained contracts for the 
hire of an apparatus in which the company dealt from customers of the 
plaintiffs of a rival trading company, and agreed to indemnify the hirers 
from claims by the plaintiffs for breach of contract, it was held that 
their contracts of indemnity were given in lawful defence of the com­
mercial interests of the defendants, and that they were not liable for 
maintenance (d).

At one time not only lie who laid out money to assist another in his 
suit, but even he who by his friendship or interest saved the party 
an expense which he might otherwise have had to incur, or gave or 
endeavoured to give any kind of assistance to a party in the manage­
ment of his suit, was held to be guilty of maintenance (e). Hut this 
doctrine is not now accepted (/).

It has been said that he who gives any public countenance to another 
in relation to his suit is liable for maintenance (</) ; as if a person of great 
power and interest says publicly that he will spend a sum of money on 
one side, or that he will give a sum of money to labour the jury, whether 
in truth he spend anything or not ; or where such a person comes to the 
bar with one of the parties, and stands by him while his cause is tried, 
whether he says anything or not ; for such practices not only tend to 
discourage the other party from going on with his cause, but also to 
intimidate juries from doing their duty (/<). But it seems that a bare 
promise to maintain another is not in itself maintenance, unless it be 
either in respect of the power of the person who makes it, or of the public 
manner in which it is made (i). A man is not guilty of an act of mainte­
nance, by giving another friendly advice as to his proper remedy at law, 
or as to the lawyer likely to do his business most effectually (?).

2. Affinity.—Whoever is of kin, or godfather to either of the parties, 
or related by any kind of affinity still continuing, may lawfully stand 
by at the bar ami counsel him, and pray another to be of counsel for him ; 
but cannot lawfully lay out his money in the cause, unless he be either 
father, or son, or heir-apparent, to the party, or husband of such an 
heiress (k).

(b) Alabaster v. Harness [ 181)5], 1 Q.B. 
309. Cf. Shackell v. Rosier 11830J, 2 Bing. 
N. C. 1)35. A contract to indemnify the
•laintill against an action for publishing a 
ibel at the defendant’s request.

(c) See British Cash. &e., Co. t>. Lamson 
Store Co. [1008], 1 K.B. 1000, 1021, 
Buckley. L.J.

(d) Id. ibid.
(f) Bro. tit.1 Maintenance,’ 7,14,17, &o.

1 Hawk. c. 83, ss. 5, 0.
^ (/) Master ». Miller, 4 T. R. 340, Buffer,

(g) See post, p. 508, ‘ Embracery.’
(A) 1 Hawk. c. 83, s. 7. Bac. Abr. tit. 

1 Maintenance ’ (A).
(i) 1 Hawk. c. 83. s. 8.
(?) Ibid. s. 9. Bac. Abr. tit. ‘ Main­

tenance ’ (A).
(k) Bac. Abr. tit. ‘ Maintenance ’ (B).
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3. Tenure.—It seems that a landlord might justify laying out his 
own money in defence of his tenant's title, where the lands were originally 
derived from the landlord, but that he could not maintain the tenant 
in respect of lands not held of himself (l).

4. Service. -A master may pray one to be of counsel for his servant, 
and may go with him, and stand with him, and aid him at the trial : 
also it is said, that if the servant be arrested, the master may assist him 
with money to keep him from prison, that he may have the benefit of 
his service (m). And a servant cannot lawfully lay out any of his own 
money to assist the master in his suit (n).

5. Charity. -And one may lawfully give money to a poor man to 
enable him to carry on his suit (o) : and anyone may safely go with a 
foreigner, who cannot speak English, to a counsellor and inform him of 
his case (/>).

The gift to be justified must be out of charity or compassion, but it 
is not necessary to shew that due inquiry was made or that a reasonable 
belief existed, that the action maintained was well founded (q). Charit­
able aid is none the less within the exception when coupled with interest 
arising from community of religion in a dispute relating to religious 
matters (r).

6. Lawyer and Client.—It is not maintenance for a lawyer to give 
professional aid to his client in legal proceedings.

A barrister may lawfully set forth his client's cause to the best advan­
tage ; but can no more justify giving him money to maintain his suit, 
or threatening a juror (a), than any other person. And a solicitor, when 
retained, may lawfully prosecute or defend an action, and lay out his 
own money in the suit (t).

Where there was one attorney on the record, and another attorney 
became before the trial really and substantially the attorney for the 
client in the conduct of the suit, and the latter, after verdict, but before 
judgment, Itona fide purchased from his client the benefit of his verdict, 
it was held that the transaction, being a purchase of the subject-matter 
of the suit by the attorney, was void ; for the attorney was to be con­
sidered ns the attorney having the management of the cause, and the 
purchase was in effect a purchase by the attorney in the cause of the 
subject-matter of it pendente lite, not for the purpose of enabling the client
1 Hawk. c. 83, 8. 20. Among the relation* 
s|iecilieri under this head are brother, son- 
in-law, and brother-in-law. Hradlaugh v. 
Ncwdcgato, Il Q.K.D. I, II. But in 
Burke r. tircene, 2 Ball A Beatty (Ir.) 517, 
an advance of money by a first cousin for 
recovery of an estate «a* held maintenance. 
Cf. Hutley v. H utley, L. K. 8 Q.B. 112, a 
chainjicrtoua gift l>et ween cousin».

(/) 1 Hawk. c. 83, s. 2V.
(mi) Bro. tit. ‘ Maintenance.’ 44, 52. I , 

Hawk. c. 83, ss. 31, 32, 33, where reference 
is made to real actions now obsolete. (Writs 
of right for dower, de dote unde nil tuihuit, 
and qunre impedit, have lieen sujMTseded by 
writs of »u inmons, under t he.Iudieature Acts 
and Buies.)

(n) 1 Hawk. e. 83, s. 24. But see Brad-

laugh r. Newdegate, Il (j.B. 1). 1, II.
(o) Nee the cases from the year books 

i|iioted in Harris r. Brisco, 17 ÿ.B. 1). 501, 
512, Fry, L.J.

(p) Bro. tit. * Maintenance.’ Bae. Ahr. 
tit. ‘ Maintvnanee.' 1 Hawk. c. 83, ss. 30, 
37.

(</) Harris r. Brisco, 17 Q.B.D. 50-1.
(r) Holden r. Thompson [1907], 2 K.B. 

489, approved in British Cash, Ac.. Co. »\ 
lamiaon Store Co. 11908], 1 K.B. 1006, 
1014, Moulton, L.J.

(*) Vide pout, ‘ Embracery,’ p. 598, and 
ante, * Contempt,’ p. 537.

(/) 2 Co. Inst. 504. Bae. Abr. tit. 
' Maintenance ’ (B) G. 1 Hawk. c. 83, as. 
28, 29, 30.
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to carry on the suit, but because he wanted money ; and independently 
of the statutes restraining the purchase of property in suit, no attorney 
could be permitted to purchase anything in litigation, of which litigation 
he had the management («).

A contract with a solicitor to give him a portion of the profits arising 
from the successful prosecution of a suit to establish a right to coal 
mines on being indemnified against the costs of the proceedings is 
champerty and maintenance (v).

A contract whereby a solicitor stipulates with a client to receive, 
in consideration of the advances requisite to conducting the proceedings 
to a successful issue, over and above his legal costs, a sum commensurate 
with his outlay and exertions and with the benefit resulting to the client, 
is unlawful. The contract would be directly in violation of the laws 
against maintenance, if the stipulation were that the plaintiff, as solicitor 
in the action, in consideration of his advancing the funds necessary for 
carrying on the litigation, should receive a portion of the proceeds or 
property to be recovered ; and the only difference between the two 
cases is that, in the former, the party would have the security of the 
property ; whereas here he has only the personal security of the client. 
But if he be a solvent man, he get a share of the property by another 
mode, viz., by suing him, and obtaining judgment («■). An agreement 
to be carried into effect in this country, which would be void on the 
ground of champerty if made here, is not the less void because it is made 
in a foreign country, where such a contract would be legal. Where, 
therefore, an attorney entered into an agreement in France with a French 
subject to sue for a debt due to the latter from a person residing here, 
whereby the attorney was to receive by way of recompense a moiety of 
the amount recovered ; it was held that this agreement was void for 
champerty (x). If any act were done under such an agreement in 
England, the party doing it would be indictable here (y).

But there is a distinction between the assignment by a client to his 
solicitor of the subject-matter of a suit by wav of security, and an abso­
lute sale of the subject-matter of the suit. In the latter case the solicitor 
might have an opportunity of imposing on his client, from his superior 
knowledge of the value of that subject-matter, and might after the pur­
chase take improper means to increase the value. But a mere assign­
ment, by way of security, is open to no such danger, and may be very 
advantageous to the client (z). A client having obtained a verdict for 
recovery of certain land, by deed granted the crop of potatoes then grow­
ing upon the land, and all other effects thereon, until payment of £100 
due with interest to the attorney (for money lent and professional ser­
vices), with a proviso that if the client paid the £100 and the interest on 
a certain day, the deed should be void. The deed also contained a power 
to the attorney, on default of payment, to enter, carry away, and dispose

(«) Simpson v. Lamb, 7 E. & B. 84.
(v) Hilton v. Woods (1807], L. R. 4 lq. 

432. A title to sue arising under such a 
contract is bad. Ibid. 439. Vide pout, 
p. 595, * Champerty.’

(ir) Earle t\ Hopwood, 9 C. B. (N. S.) 
500. See Price r. Beattie, 32 L. J. Ch. 734. 

VOL. I.

(x) Urcll t\ Levy, 10 C. B. (N. S.) 73.
(y) See R. r. Brisac, 4 East, 103. A case 

of conspiracy formed outside England. And 
vide ante, p. 53.

(?) Per Campbell, C.J., Anderson v, 
RadclitTe, E. B. & K. 800 ; citing Wood V. 
Downes, 18 Ves. 120.

2 Q
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of the effects assigned ; provided that, if he sold the property, he should 
hold the surplus, after paying the expenses and reimbursing himself, in 
trust for his client. It was held that this deed could not be impeached 
on the ground of either champerty or maintenance (a).

But no barrister or solicitor can justify using deceitful practices in 
maintenance of a client’s clause : and they are liable to be punished for 
misdemeanors in this respect by the common law, and also by 3 Edw. I. 
Stat. Westm. 1, c. 29. All fraud and falsehood, tending to impose upon 
or abuse the justice of the King’s courts, are within the purview of the 
statute (b).

It would seem that absence of turns mi or honesty of motive is not a 
defence to an indictment for maintenance (c).

Punishment. -By the common law as reinforced by the statutes set 
out below, all unlawful maintained are not only liable to render damages 
in an action at the suit of the party grieved, but may also be indicted and 
fined, and (or) imprisoned ; and it seems that a Court of record may 
commit a man for an act of maintenance in the face of the Court (d).

By a statute of 1377 (1 Rich. II., c. 4), ‘ it is ordained and established 
and the King our Lord straightly commandeth that none of his counsellors, 
officers, or servants nor any other person within the realm of England, of 
whatsoever estate or condition they be shall from henceforth take nor 
sustain any quarrel by maintenance, in the country or elsewhere, on 
grievous pain ; that is to say, the counsellors and the King’s great 
officers, on a pain which shall be ordained by the King himself, by the 
advice of the lords of his realm ; and other less officers and servants of 
the King, as well in the Exchequer and all the other Courts and places as 
of his own meiny, upon pain to lose their offices and services and to be 
imprisoned and then to be ransomed at the King’s will, every of them 
according to his degree, estate and desert : and all other persons through 
the realm upon pain of imprisonment, and to be ransomed as the other 
aforesaid * (e).

Sect. IV.—Champerty (/).

Champertij is a species of maintenance, being a bargain with a plaintiff 
or defendant campuni partiri, to divide the land or other matter sued for 
between them, if they prevail at law ; whereupon the champertor is to

(«) Anderson t>. Radcliffe, vupra, af­
firmed in error, E. B. & K. 119, uj>oii the 
ground that the contract was confined to 
the payment of a debt already due for 
costs subject to taxation, and therefore the 
attorney got nothing but a security for a 
just debt. Sec also Cook V. Field, if> Q.B. 
400, where an agreement to sell the possi­
bility and expectancy of an estate, in case 
the vendor became devisee of it, was held

l(<) 2 Co. Inst. 215. Bac. A hr. and 
Hawk, xufmi. The statute enacts that the 
offender shall be imprisoned for a year and 
a day, and shall not plead again if he lie a 
pleader. Dy. 302. 1 Hawk. o. 83, s. 33

et si q. Bac. A hr. tit. ‘ Maintenance,’ in 
the margin.

(r) See Alabaster v. Harness [1895], 1 
Q.B. 339, 345, Higby, LJ.

(d) 2 Kollo, Abr. 114. 2 Co. Inst. 208. 
1 ilawk. c. 83, s. 38. Bac. Abr. til. ' Main­
tenance ’ (C). Hetloy, 79.

(e) This statute was confirmed in 1383 
(7 Rich. II. c. 15), and again in 1540(32 Hen. 
VIII. c. 9, s. 1). See 1 Hawk. c. 80. a. 143.

(/) The English law of champerty does 
not extend to India. Kunwar Ram I^al r. 
Nil Kanth [1893], L. R. 20 Ind. App. 112. 
Cf. Fischer v. Kanrnla Naiekcr [I800|, 8 
Moore, Ind. App. 170. Bhagwat v. Dcbi 
11908], L. R. 35 Ind. App. 48.
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carry on the party’s suit at his own expense (</). It is defined in the old 
books to be, the unlawful maintenance of a suit, in consideration of some 
bargain to have part of the thing in dispute, or some profit out of it (/<).

The Ordinacio de Conspirator ibus (1300, 33 Edw. I.) declares that 
‘ champertors be they that move pleas or suits or cause to be 
moved either by their own procurement or by others and sue them at 
their proper costs for to have part of the land in variance or part of 
the gains ’ (i).

The statute of Westminster 1 (1275, 3 Edw. I.), c. 25, enacts, that ' no 
officers of the King, by themselves nor by others, shall maintain pleas, 
suits, or matters, hanging in the King’s courts, for lands, tenements, or 
other things, for to have part or profit thereof, by covenant made between 
them ; and he that doth shall be punished at the King’s pleasure ’ (/). 
In this statute ‘ courts ’ means courts of record only, and ‘ covenant ' in­
cludes all kinds of promises and contracts of this kind. Maintenance in 
personal actions, to have part of the debt or damages, is as much within 
the statute as maintenance in real actions for a part of the land. The 
statute applies to a grant of rent out of the lands in question, but not to a 
grant of rent out of other lands ; nor to a grant of part of a thing in suit, 
made in considérât ion of a precedent debt (k). The maintenance of a tenant 
or defendant is as much within the meaning of the statute as the main­
tenance of a demandant or plaintiff. And it has been held immaterial 
whether he who brings a writ of champerty did in truth suffer any 
damage by it, or whether the plea wherein it is alleged he determined or 
not (/).

By 13 Edw. I (Stat. Westm. the second), c. 49 (///), it is enacted that ‘ the 
chancellor, treasurer, justices, nor any of the King's council, no clerk 
of the chancery, nor of the exchequer, nor of any justice or other officer, 
nor any of the King’s house, clerk ne lay, shall not receive any church, 
nor advowson of a church, land, nor tenement, in fee, by gift, nor by 
purchase, nor to farm, nor by champerty, nor otherwise, so long as the 
thing is in plea before us, or before any of our officers ; nor shall take no 
reward thereof. And he that doth any such thing (ki reste chose /ace), 
either himself or by another, or make any bargain (bard y lace) shall be 
punished at the King’s pleasure, as well he that purchaseth as he that 
doth sell/ This statute extends only to the officers therein named, and 
not to any other person (n). But it so strictly restrains all such officers 
from purchasing any land, pending a plea, that they cannot be excused 
by a consideration of kindred or affinity, and they arc within the meaning 
of the statute by barely making such a purchase, whether they maintain 
the party in his suit or not; whereas such a purchase for good con 
sidération made by any other person, of any terre-tenant, is no offence, 
unless it appear that he did it to maintain the party (o).

(./) 4 HL Com. 130.
(A) Stanley v. Jones, 7 Bing. 377, Tindal, 

C.J.
O') 1 Stat. Rev. (2nd ed.). 77. 
ij) Said to be declaratory of the common 

law. Harris r. Brisco, 17 Q.B.D. .r>04, 011 
(0. A.).

(k) See the authorities collected in 1

Hawk. c. 84, s. 3 it mq. Bae. Abr. lit. 
' Champerty.’

(/) Id. ibid.
(vt) 1 Stat. Rev. (2nd ed.), 35. The old 

translations of this and the next Act do not 
accurately represent the French text.

(n) 2 (V». Inst. 484, 480.
(o) 1 Hawk. c. 84, s. 12.

2«2
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28 Edw. I. c. 11 (/>), reciting that ' the King hath heretofore ordained 

by statute that none of his ministers should take no plea for champerty (a 
chain part), by which statute others than officers (autres que ministres) were 
not bounden before this time/ enacts that ‘ the King will that no officer, 
nor any other, for to have part of the thing in plea, shall not take upon 
him the business that is in suit ; nor none upon any such covenant shall 
give up his right to another ; and if any do, and he be attainted thereof, 
the taker shall forfeit unto the King so much of his lands and goods as 
doth amount to the value of the part that he hath purchased for such 
taking upon him (enprise). And to attaint him thereof (pur cen atteindre), 
whosoever will shall be received to sue for the King before the justices 
before whom the plea hangetli, and the judgment shall be given by them, 
lint it may not be understood hereby, that any person shall hi* prohibit 
to have counsel of pleaders, or of learned men in t he law for his fee, or of 
his parents and next friends.'

It seems to be agreed that champerty in any action at law, and pur­
chase of land, pending a suit in equity concerning it. are within this statute; 
and a lease for life or years, or a voluntary gift of land, pending a plea, 
is as much within the statute as a purchase for money. Hut neither 
a conveyance executed, pending a plea, in pursuance of a precedent 
bargain, nor a surrender by a lessee to his lessor, nor a conveyance or 
promise thereof made by a father to his son, or by an ancestor to his 
heir-apparent, nor a gift of land in suit, after the end of it, to a counsellor, 
for his fee or wages, without any kind of precedent bargain relating to 
such gift, are within the meaning of the statute (7). A bargain by a 
man, who has evidence in his own possession respecting a matter in 
dispute between third persons, and who at the time professes to have 
the means of procuring more evidence, to purchase from one of the 
contending parties, as the price of the evidence which he so possesses 
or can procure, an eighth part or share of the sum of money, which 
shall be recovered by means of the production of that evidence, is an 
illegal agreement ; and if there be any difference between such a con­
tract, and direct champerty, it is strongly against the legality of such 
contract ; as besides the ordinary objection, that a stranger to the 
controversy has acquired an interest to carry on the litigation to the 
utmost extent, by every influence and means in his power, the bargain 
to furnish and to procure evidence for the consideration of a money 
payment in proportion to the effect produced by such evidence, has a 
direct tendency to pervert the course of justice (r). Hut a contract to 
communicate information on terms of getting a share of any property 
that might be recovered by means of this information is not champerty (s), 
unless it provides that the person giving the information and to share the 
property is himself to recover the property (/). Where a bill was filed 
for the purpose, amongst other things, of declaring an agreement void,

(p) I Slat. Rev. (2nd ed.). 58.
(</) Bav. Abr. tit. ‘ Champerty.' 1 Hawk, 

c. 84, h. 14 et stq. But it is said to In* 
dangerous for a counsellor to meddle with 
any such gift, since it cannot but carry with 
it a strong presumption of champerty. 2 
Co. Inst. 604.

(r) .Stanley r. Jones, 7 Bing. .'Kih. Potts 
v. Sparrow, «1 C. & P. 740.

(*) Sprye t>. Porter, 7 K. & B. 68.
(f) Rees r. Ik* It. rnanly |1800|, 2 Oh. 

437, Homer, J. Wcdgcrlield v. Ik* Her- 
nardy [I008|. 24 T. I* It. 407 : 25 T. L. B. 
21
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which had been made by a seaman for the sale of his chance of prize 
money to his prize agents, who were to carry on the suit, Grant, M.R., 
expressed an opinion that the agreement was void, as amounting to 
champerty (u). An agreement with a man of straw to support a suit 
by him for penalties on terms of sharing the penalties recovered is 
champerty (»).

Subscription by strangers of money to maintain litigation for the 
recovery of property to be repaid out of the property if recovered is both 
maintenance and champerty (iv).

I n Sprye v. Porter (z), to a declaration upon an agreement the defen­
dant pleaded that one T. died possessed of personal property, intestate 
and without any known relation, and that administration had been 
granted to the Treasury Solicitor, and that the defendant was ignorant 
of his being related to T., or in any way entitled to the property ; and 
that it was thereupon unlawfully agreed between the parties that the 
plaintiff and R. should give and supply information and evidence in case 
of proceedings for recovery of the property, that, by means of such 
information and evidence, the defendant should successfully recover 
the property ; and that if by means of such information and evidence 
the defendant should actually recover the property, he would pay each 
of them one-fifth of the amount ; and that for the purpose of carrying 
this illegal agreement into effect the parties entered into the agreement 
set out in the declaration, and that it was under the illegal agreement 
that the property was actually recovered. It was held that this was 
maintenance in its worst aspect (//).

While the mere assignment of the subject of a suit is not maintenance, 
it is maintenance to agree to give another the benefit of a suit on con­
dition that he prosecutes it (;).

Relationship or collateral interest will not justify or excuse cham­
perty (a).

Sect. V. Buying and Selling Pretkndkd Titles.
Huyiwj or sellituj a ;pretended title, is said in the books to be a high 

offence at common law, as plainly tending to oppression, for a man to 
buy or sell at an under rate a doubtful title to lands known to be disputed, 
to the intent that the buyer may carry on the suit, which the seller does 
not think it worth his while to do. And it seems not to be material 
whether the title be good or bad ; or whether the seller were in possession 
or not, unless the possession were lawful and uncontested (b). Offences 
of this kind were restrained by several statutes. By 13 Kdw. I. c. 40 (c) 
no person of the King's house shall buy any title whilst the thing is in

(«) Steven* c. Bagwell, 15 Ven. 131».
(■ ) Wood r. Downes, 18 Ve*. 120, Eldon, 

(’. See Kradlaugh r. Xewdegate, 11 Q. B.D. 
1, 13.

M Re Thomas (1804]. I Q.B. 747. In 
this case the solicitor for the litigant con 
corned in the champerty attempted to set 
up the illegality as an answer to a claim for 
•axation of costa.

(r) 7 E. A B. 58.

tjf) .Stanley ». Jones, 7 Bing. Stilt, was 
held on express authority to shew that the 
agreement was illegal.

(z) Harrington i\ lying, 2 My. A K. 500. 
t'f. Fitzroy ». Cave fl()05|, 2 K.B. 304.

(«) Hutley r. HUtley, h. H. 8 Q.B. 112. 
(6) Bae. A hr. tit. ‘ Maintenance ’ (E). 

I Hawk. c. 8t», h. I. Moore (K.B.) 751. 
Hob. 115. Plowd. 80.

(e) Ante, p. 505.

i
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dispute, on pain of both the buyer and seller being punished at the King’s 
pleasure. The similar but more general provisions of 32 Hen. VIII. c. 9, 
s. 2 (d), were repealed by sect. 11 of the Land Transfer Act, 1897 
(GO & 61 Viet. c. 65).

8kct. VI. Embracery.

Embracery consists in such practices as tend to affect the administra­
tion of justice by improperly working upon the minds of jurors. It is 
immaterial whether the jurors are grand jurors or petty jurors (e). Any 
attempt whatsoever to corrupt or influence or instruct a jury in the cause 
beforehand, or in any way to incline them to be more favourable to the 
one side than to the other, by money, promises, letters, threats, or per­
suasions, except only by the strength of the evidence and the arguments 
of counsel in open court, at the trial, is an act of embracery, whether the 
jurors on whom such an attempt is made give verdict or not, or whether 
the verdict given be true or false (f ). And giving money to another, to 
be distributed among jurors, is an offence of the nature of embracery, 
whether the money is or is not actually distributed. It is as criminal in 
a juror as in any other person to endeavour to prevail with his companions 
to give a verdict for one side by any means except by arguments from 
the evidence which may have been produced, and exhortations from the 
general obligations of conscience to give a true verdict. And all fraudu­
lent contrivances whatsoever to secure a verdict arc offences of this 
nature ; as where persons by indirect means procure themselves or others 
to be sworn on a tales de circumMantibus in order to serve on one side (#/).

It is said that the law will not suffer a mere stranger so much as to 
labour a juror to appear, and act according to his conscience : but it 
seems that a person who may justify any other act of maintenance (//) 
may safely labour a juror to appear and give a verdict according to his 
conscience ; but that no other person can justify intermeddling so far. 
And no one can justify the labouring a juror not to appear (»).

Offences of this kind are indictable misdemeanors punished by fine 
and imprisonment without hard labour (/). They have also been dealt 
with by statute. 5 Edw. 111. c. 10 enacted that any juror taking of the one 
party or the other, and being duly attainted, should not be put in any 
assizes, juries, or inquests, and shall be commanded to prison, and further 
ransomed at the King's will.

(•/) For the construction of thin section, 
hoc 1 Hawk. v. 86, s. 7. Kennedy r. Lyell,
15 Q.ll.l). 4111. Jenkins v. Joncs, 1)
Q.B.D. 128.

(e) Anon. r. ltowo (K.B. Ir.), 844, 727.
Information for procuring n grand jury to 
throw out bills of indictment.

( f ) 1 Hawk. c. 88, bh. 1,5. 4 III. Com. 140.
(g) 1 Hawk. o. 85, b. 4. R. v. Upie, 1 

Wins. Saund. 301, an information for a 
conspiracy in the nature of embracery to 
obtain a false verdict in which the overt 
act alleged was contriving by bribes to get 
I). and T., two of the conspirators included 
in the taira and sworn of the jury. As to 
bribing jurors, see also R. v. Young, 2 East,

418, oil. The latest precedents of an in­
dictment for this olïcneo were in It. e. 
linker, 113 Cent. Crim. Ct. Sess. I’ap. 374. 
589, and It. v. Davies [1009). 150 Cent. 
Cr. Ct. Sess. I’ap. 738, in which cas• the 
indictment was for attempting to pervert 
the course of justice by influencing a juror 
during a criminal trial. As to giving 
money to a juror after the verdict, sco 
1 Hawk. c. 85, s. 3.

(A) Ante, pp. 587 et $eq.
(«) 1 Hawk. c. 85, s. 0.
(;) Ibid. b. 7. 4 III. Com. 140. In He 

Dunn[19061 Victoria L. It. 403, the ques­
tion was discussed whether embracery 
could be dealt with as contempt of Court.
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34 Edw. III. c. 8 (1360) enacted that a juror attainted of such offence 

should be imprisoned for a year.
The Juries Act, 1825 (6 Geo. IV. c. 50), s. 61, repeals so much of 5 Edw, 

111. c. 10, ‘ as relates to the punishment of a corrupt juror,’ and so much 
of 34 Edw. III. c. 8 (k), ‘ as directs the proceedings against jurors taking 
a reward to give their verdict*; and enacts and declares, by sect. 61, 
that ‘ notwithstanding anything herein contained, every person who 
shall be guilty of the offence of embracery, and every juror who shall 
wilfully or corruptly consent thereto, shall and may be respectively 
proceeded against by indictment or information, and be punished by 
fine and imprisonment, in like manner as every such person might have 
been before the passing of this Act.'

32 lien. VIII. c. 9, s. 3, enacts that no person shall ‘ embrace any free­
holders or jurors ’ . . . ‘ for to maintain any matter or cause, or to the dis­
turbance or hindrance of justice or to the procurement or occasion of any 
manner of perjury by false verdict or otherwise ’ . . . upon pain of 
forfeiture for every such offence of £10/ half to the King and half to him 
that shall sue within a year (/).

(Ic) These Acts were repealed ns to Ire- same lines us s. (12, supra.
land in 1833 (3 & 4 Will. IV. c. 93, s. 50). (/) As to the meaning of this statute, see
The Juries (Ireland) Aet, 1871 (34 & 35 1 Hawk. c. 85, s. II.
Viet. o. 05), s. 49, is su bet ant in 11 y on the





( «00a )

CANADIAN NOTES.

OF BARRATRY, MAINTENANCE, CHAMPERTY, ETC.

Sec. 4.—Champerty is a criminal offence, and a champertouB con­
tract will not he enforced by the Courts. The English champerty laws 
were introduced or continued in Ontario and Quebec under the Quebec 
Act, 1774. Meloche v. Dequire, 8 Can. Cr. Can. 89; Hopkins v. Smith 
(1901), 1 O.L.R. 669.

The criminal law of England on this subject was introduced into 
British Columbia by R.S.C. (188G) eh. 144, sec. 2.

A bargain by which A., a stranger to B., having no interest recog­
nized by law in a given property, agrees to help B. to recover such pro­
perty in a Court of justice in consideration of getting a portion of the 
fruits of the suit is champerty and is an indictable offence by the com­
mon law of England. Briggs v. Fleutot, 10 B.C.R., at p. 310.
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BOOK THE EIGHTH.

OF OFFENCES WITH RESPECT TO PUBLIC OFFICE : AND OF 
BRIBERY AND CORRUPTION OF AND BY OFFICIALS, AGENTS, 
PARLIAMENTARY CANDIDATES AND ELECTORS.

CHAPTER THE FIRST.

OK MISCONDUCT IN OFFICE.

Sect. I.—General Common Law Rule.

Where a public officer is guilty of misbehaviour in office by neglecting 
a duty imposed upon him either at common law or bv statute, he commits 
a misdemeanor and is liable to indictment unless another remedy is 
substituted by statute (a). The liability exists whether he is a common 
law' or a statutory officer (6) ; and a person holding an office of important 
trust and of consequence to the public, under letters patent orderivatively 
from such authority, is liable to indictment for not faithfully discharging 
the office (c). Where a duty is thrown on a body consisting of several 
persons, each is individually liable for a breach of duty, as well for acts 
of commission as for omission ; and where a public officer is charged 
with a breach of duty, which duty arises from certain acts which he is 
bound to take notice of, it is not necessary to state that he had notice 
of those acts, for he is presumed from his situation to know them (</).

In some cases also the offence will involve a forfeiture of his office, 
if it be beneficial (e).

The present chapter will deal with oppression, negligence, fraud, anil 
extortion by officers, and with refusal to take up an office on proper 
appointment. As to briberv and buving and selling offices, see ]>ost, 
pp. 619, 627.

Sect. II.—Oppression.

Judicial Officers. -Although a judge is not indictable for mere error 
of judgment (/) the oppression and tyrannical partiality of judges and 
other magistrates in the administration, and under colour of their offices.

(«) See R. r. Hall (IHUIJ, 1 Q.8. 747. 
Vide anh, p. 11.

(b) R. r. Wvat, 1 .Salk. 380. Anon., 0 
Mod. 90.

(r) R. r. Bembridge [1783], 22 St. Tr. 1, 
77. 131 : 3 Doug. 327, Lord Mansfield. 
And see 1 Salk. 380n.

(d) R. p. HoUood. 5 T. R. <107.
(t) 4 Bl. Com 540. 1 Hawk. c. (Kl, s. 1.

Com. Dig. ‘ Officer ‘ (K. 2) (K. 3i. and 
Karl of Shrewsbury's case. V Co. Rep. 42. 
50. As to forfeiture by conviction of 
treason or felony, see 33 & 34 Viet. c. 23. 
a. 1 .uni'. p. ISO.

(/) R. r. Loggen, 1 Str. 74. Anderson r. 
Gome [1895|. 1 Q.B. 668. And etc R. r. 
Nelson, Cockbum's Report.
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may he punished by impeachment in Parliament, or by information or 
indictment, according to the rank of the offender and the circumstances 
of the offence (g).

High Court.- There are no modern instances of criminal proceedings 
against judges of the Supreme Court for misconduct in office (/<). They 
cannot be removed from office except on address presented by both 
Houses of Parliament to the King (#').

Coroner. -‘A coroner* [or deputy-coroner (/) ] ‘ who is guilty of extortion 
or of corruption or of wilful neglect of his duty or of misbehaviour in the 
discharge of his duty shall be guilty of a misdemeanor, and in addition 
to any other punishment may, unless his office of coroner is annexed to 
any other office, be adjudged by the Court before whom he is so convicted 
to be removed from his office * (k). A coroner is also guilty of a mis­
demeanor if he acts as a solicitor to prosecute or defend a person for 
an offence of which he is charged on an inquisition taken before such 
coroner (l) ; or if he refuses on the written request of the majority of the 
jury to summon as a witness a qualified legal practitioner named by the 
jury, or to direct such person to make a post-mortem examination of 
the deceased (w). He is also liable to be summarily fined for not returning 
inquisitions, depositions,&c.,in cases of murder and manslaughter, to the 
proper Court of trial, and for not attending (n) the Court in person (o).

It would seem to be misbehaviour within the Coroners Act, 1887, 
to refuse without adequate reason or from improper motives to hold 
an inquest (p), or to take an inquisition without view of the body (7), or 
to use corrupt influence over the jury (r), or to take sworn jurors off the 
panel so as to get from the remaining jurors a verdict of insanity (#). 
A criminal information has been allowed against a coroner who on a 
jury returning a verdict of accidental death recorded the verdict, but 
committed a person to prison on a charge of murder (<): and it appears 
to be misconduct for the coroner to enter the jury room when the jurors 
are deliberating and to take the verdict there (w). A coroner is liable to 
a motion by the Lord Chancellor for inability or misbehaviour in office (»»).

(g) I Bl. Com. 141. As to where the 
judge has absolutely no jurisdiction, e.ij., 
where he pronounces an illegal sentence, 
see Mayno. Inil. Cr. Law (ed. 1890), p. 342. 
It. e. Nelson, Coekbum's Report, 124, 160.

(A) See Anderson v. (lorrie, ubi supra.
(i) 38 ft 39 Viet. e. 77, a. 5 (E). 40 & 41 

Viet. c. 67, s. 13 (1).
(/) 66 & 50 Viet. c. 50, s. 1 (6).
(*) 60 ft 51 Viet. c. 71, s. 8 (2). A re­

enactment of 25 Geo. II. c. 29, h. 0.
(0 Ibid. 8. 10. (mi) Ibid. ». 21 (3).
(«) Ibid. H. 9. See Lord Buckhurst'» 

Case, 1 Keb. 280.
(o) Re Vrwin| 1827[.Carr. Nupp. 17. The 

duties of a coroner as to holding inquests are 
laid down in R. r. Kent .1.1., II East, 289. 
R. v. Price, 12 Q. B. 1). 247. R. r. Stephenson, 
13 Q.B.D. 331. R. r. tiraham [19051, 21 
T. L. R. 570. See precedents of indict­
ments against coroners for refusing to take 
inquisitions, or for not returning inquisi­
tions according to evidence. 2 Chit. Cr.

Law, 265 ; Cro. Giro. Comp. (10th ed.) 173, 
and see Jervis on Coroners (0th ed.) 59.

(/>) Re Hull, 0 Q.B.I). 089. Re Ward. 
30 L. J. Ch. 775. As to exhuming a 
body too late foi an effective view, see R. 
»'. Parker, 2 Lev. 140.

(q) 2 Hale, 270.
(r) R. v. Coaies, Dickson, J. P. 515.
M R. r. Ktukelvy, 12 Mod. 493. Cf. R. 

r. Whitcomb, I C. & P. 125.
(/) R. e. Seory, 1 Leach, 43. And seo

(«) Mil didst own Inquisition, 22 L. R. Ir. 
279. And see Jervis on Coroners (0th ed.) 
00. As to intoxication during inquest, see 
R. v. Ward, 30 L. J. Ch. 775. Ex parte. 
Pas ley [1842], 3 Dr. ft W. (Ir.) 34. As to 
recording an inquisition against three when 
the jurors' verdict was as to one only, R. 
r. Marsh 11700], I Salk. 172. As to ex­
amining witnesses la-fore the jury is sworn, 
see R. r. Whitcomb, 1 C. & P. 124.

(»•) 50 ft 51 Viet. c. 71, s. 8 (I).
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County Court Judges, -County Court judges, like all other judges 
of inferior Courts, appear at common law to be liable to indictment for 
grave misconduct in office. A rule for a criminal information against 
a County Court judge for misconduct in office was discharged on the 
ground that the applicant had already elected his remedy by applying 
to the Lord Chancellor to inquire into the alleged misconduct (w).

Colonial Judges. -Judges of a Colonial Court directly appointed by 
the Crown are liable to amotion for misconduct (x).

Justices of the Peace.—Justices of the peace have often been held 
liable to criminal information for fraud or misconduct in office, which 
could not be excused by mistake or ignorance of law (//). As a general 
rule justices are not punishable for acts done at general or quarter 
sessions (z), but there are some precedents in respect of such acts (a). 
Hut with respect to the acts of justices in petty sessions or out of sessions 
the precedents arc numerous (b).

Though a justice of the peace should act illegally, yet if he has acted 
honestly and candidly, without oppression, malice, revenge, or any bail 
view or ill-intention whatsoever, the Court will never punish him by 
the extraordinary course of a criminal information, but will leave the 
party complaining to his ordinary remedy by action or indictment (c). 
And whenever the acts or defaults of justices have been challenged, 
either by way of indictment, or application for a criminal information, 
the question has always been, not whether the act done might, upon 
full and mature investigation, be found strictly right, but from what 
motive it had proceeded ; whether from a dishonest, oppressive, or cor­
rupt motive (d), ‘ under which description fear and favour may generally 
be included,1 or from mistake or error. In the former case alone the y 
have become the objects of punishment (e).

Precedents of indictments are very rare, it being obviously more 
seemly and expedient that criminal proceedings against justices should 
be conducted in the High Court, and allowed only in the cases where 
the conditions imposed by the Crown Office Rules, 100(5, rr. 35-39, arc 
satisfied.

A large number of the precedents of criminal proceedings against, 
justices relate to their conduct in the quasi-judicial functions as to

(.<•) It. r. Marshall, 4 E. & It. 475. Ex 
/xirte llamshay, 18 Q.B. 173. By tho 
County Courts Act, 1S88 (51 & 52 Viet, 
e. 43), as. 15, 50, 51, provision is imvle for 
emotion of judges and officers of county 
courts for misconduct.

(.r) 22 (leo. III. c. 75. Willis r. («ipps, 
•> St. Tr. (N. s.) 811. A Sanderson, •. 
Moore. I\ ('. 38. And see ti Moore, 1\ V. 
(N. S.) App. As to Canadian judges, see 
30 & 31 Viet. c. 3, s. 911.

(y) Vide Short & Mcllor, Cr. l’r. (2nd ed.) 
158.

(:) R. r. Selon, 7 T. It. 373, Kenyon. C.J. 
See R. r. Colain, 20 W. It. 331, Black hum, 
-I. R. t\ Venables, 2 Ixl. ltayni. 1407 ; 8 
Mod. 378 n.

(«) See It. v. Shrewsbury JJ., 2 Barnard 
272. It. v. Eyres, ibid. 250. It. v. Sea-

ford JJ., 2 W. Bl. 432. R. r. Phelps, 2 Ld. 
Kenyon, 570. R. v. Davie, 2 Dougl. 588. 
Staundf. 1». C. 173.

(/>) It. v. Mather, 2 Barnard. (K.B.) 249 
(an obviously illegal order for whipping a 
woman). It. v. Brooke, 2T. It. 190 (caprici­
ously discharging a vagrant committed by 
anot her justice). It. r. Webster, 3 T. H.38S. 
It. v. Badger,4 Q.B. 408, 472 (refusal of bail 
in wilful defiance of the law). R. r. Dodgson, 
9 A. & E. 701 (conviction in face of a claim 
of a right). Ex jmrle Higgins, 10 Jur. 838 
(wilful refusal to receive legal evidence).

(r) It. ». Palmer. 2 Burr. 1102. Vide 1 
Bl. Com. 354. n. (17).

(d) Ex jHirle Fontiman, 2 A. & E. 127, 
129, Patteson, J.

(r) R. r. Borron. 3 B. & Aid. 432, 434, 
Abbott, C.J. Of. 1 Bl. Com. 354. n. (17).
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granting or refusing licences to sell intoxicants. Though upon tliÎH subject 
the justices have a discretionary jurisdiction, and though discretion 
means the exercising the best of their judgment upon the occasion that 
calls for it, wilful abuse of such discretion is criminal (/). The High 
Court can therefore grant an information against justices who refuse, 
from corrupt and improper motives, to grant such licences (</) ; or for 
granting such licences improperly (h).

Where two sets of justices had concurrent.............. , and one set
a meeting to grant ale licences, and, after such appointment, 

the other set appointed a meeting for the same purpose on a subsequent 
day, and having met, granted a licence which had been refused by the 
first set ; it was held that the acts of the justices who appointed the 
second meeting were illegal and indictable. Kenyon, C.J., said that 
it was proper that the question should be settled whether it were In/a I 
for two different sets of magistrates, having concurrent jurisdiction, to 
run a race in the exercise of any part of their jurisdiction ; and that it 
was of infinite importance to the. public that the acts of magistrates 
should not only he substantially good, but also that they should be 
decorous. And Ashhurst. said that it was a breach of the law to 
attempt to wrest the jurisdiction out of the hands of the magistrates 
who first gave notice of the meeting ; for what the law says shall not lu- 
done, it becomes illeijal to do, and is therefore the subject-matter of an 
indictment, without the addition of any corrupt motives (t).

Jurors. Misconduct by jurors sworn to try a civil or criminal cause 
is an offence usually punished summarily by fine for contempt of ( 'ourt (/), 
but is apparently indictable if the misconduct is grave or involves actual 
corruption (À). Every juror who shall wilfully or corruptly consent to 
embracery (/) mav be proceeded against by indictment or information, 
and is punishable by fine and imprisonment (//#). It would seem that 
evidence of jurors is not admissible to prove misconduct by the jury or 
any juror in the jury room (»).

Executive and Ministerial Officers. An indictment or criminal in 
formation will lie against executive or ministerial officers for oppression 
or for illegal acts done corruptly or from vindictive or otherwise improper 
motives, but not for acts done by ignorance or mistake (o).

Churchwardens. -By the Vestries Act, 1831 (I & '1 Will. IV. c. Ml), 
s. 11, * if any churchwarden, rate-collector, overseer, or other parish officer, 
shall refuse to call meetings according to the provisions of this Act, or

(/) R. v. Young, 1 Burr. 666, 5(10.
(«/) R. r. Williams, 3 Burr. 1317. The 

licences were refused lu va use the applicants 
would not give their votes for members of 
Parliament, as the justices would have had 
them. Cf. R. r. Hann, ibid. 1710, 1780. 

(A) i: Hothwd, I T. R DM 
(<) R. v. Sainsbury, 4 T. R. 461.
If) R. p. Brown 110071. 7 N. S. W. State 

Bep. 200, 300, 301, where the Kmdislt 
authorities are collected and discussed.

(k) Sec I Hawk. c. 85, a. 4. See R. r. 
Opie, I Wins. Naund. 301. Indictment for 
a conspiracy to procure certain of the con­
spirators to Is- sworn as jurors on the trial

of an issue with the ohjcvt of giving their 
verdict for the defendant.

(/) Vide mile. p. 508.
<"«) H <ieo. IV. e. 50. ». til ( K) : 34 A 35 

Vlet. v. 86, s. 40 (I). And see R r. 
Young. 2 Hast, 14, 16, fit.

(») Vide Jackson v. Williamson, 2. T. B. 
281, followed in R. r. Mullins, ti Vanada 
O. Vas. 363. And sec Taylor, Ev. (10th 
ed.). s. 041. In R. r. Brown |IU07|. 7 
N. IS. W. State Rep.206,the Court, after con­
sidering all the authorities, held theevidence 
of fellow jurors inadmissible to establish 
misconduct l»v a juror in a criminal case, 

(o) R. v. Friar, 1 Chit. Rep. (K.B.) 702.

02^3
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shall rvfuav or neglect to make ami give the declarations and notice 
directed to be made and given bv this Act. or to receive the vote of any 
ratepayer as aforesaid, or shall in any matter whatsoever alter, fafeifv. 
conceal, or suppress any vote or votes as aforesaid, such churchwarden, 
rate collector, overseer, or other parish officer, shall be deemed and 
taken to be guilty of a misdemeanor ’ (/>).

The civil functions of churchwardens in rural parishes have been 
transferred to parish councils or to the chairman of the parish meeting, an. 
they are no longer overseers of the poor (</). Their remaining functus - 
are tnainlv, if not solely, ecclesiastical, and they would seem no longer : 
be public officers in the full sense of the term.

Clergymen. It would seem that it is not an indictable offence fvT 
a clergyman to refuse to marry a < There is sjnviîic statut on
provision for punishing breaches by clergymen of the Marriage A.t> *

Constables. An indictment lies at common law against a contain 
for neglecting the duties required of him by common law or by statut- 
and when a statute requires him to do what without requiring hio; 
been his duty, it is not imposing a new duty, and he is indictable at 
common law for the neglect (#/).

Gaolers. 14 Kdw. III. c. It! (r), enacttnl that if any gaoler, by 
too great duress of imprisonment, makes any prisoner that he hath m 
ward become an approver against his will ; that is. to accuse and turn 
evidence against, some other person ; it shall be felony in the g« .let 
For it is not lawful to induce or excite any man even to a just act usati- 
of another ; much less to do it by duress of imprisonment ; and W>1 

all by a gaoler to whom the prisoner is committed for safe custody 
And a gaoler may be discharged and lined for voluntarily suffering l 
prisoner to escape, or for barbarously misusing him (.r). So. a gavo : 
is indictable for refusing to receive a prisoner duly committed b\ a 
magistrate (//).

Poor Law Officers. A. Misfeasance.—Overseers and other officers. : 
the poor law are usually punished summarily for offences with regard

(/>) This section was repe ded in 1894 (ôd 
A f»7 Viet. c. 73) as to pari-h meetings, and 
had previously been repealed as to London 
in 18f>f> (IS & 10 Viet. c. '20).

(7) Local (Jovernnicnt Act, 1894 (ô<$ & Ô7 
Viet. c. 73), os. 5, tl, 19.

(r) It. v. James, 2 Den. I . 3 C. & K. Iti7. 
The indictment seemed open to several 
objections. It did not aver that the |«rties 
might lawfully marry, or that the clergy­
man was required to jierform the ceremony 
at a lawful time, between the appointe<i 
hours. Strong intimations were thrown 
out that a refusal to marry is merely an 
ecclesiastical offence. Sec the Deceased 
Wife’s Sister's Marriage Act, 1907 (7 Kdw. 
VII c. 47), a. 1.

(s) Vide fM/sl, p. lülô it eiq.
«) R. v. Wyat, 1 Salk. 380. Crowther’s 

case, Cm. BUk <>.'» 4 ; indict incut against a 
constable for refusing to make a line and 
cry after notice of a burglary. Neglect of 
duty by the police created by statute is

punislieil under the Police A, t.< v.t 2 A 
Viet. e. 93. s. 12 : 22 A 23 V„ • ,
(county) ; 2 A 3 Viet. .. 47. < 14 m« in 
polls) : 10 A II \ i 
4Ô & 40 Viet. C. Ô0. s. 1*»4 no; 
boroughs). As to taking g rat v - - ■
Chisholm r. Holland, ôO J. V. h«7.

(« I!. r. \\v , . I v
Ray m. 1189.

(v) Re|H>ul»>tl in 1803. > 1. R
(w) 4 lil. Com. I-’" 3<
(x) 1 Hawk. > 66, - S 

p. .V»0. ‘ Escape.'
hi 1 K. r. Omm , 6 A. A I -.

Ô1Ô; 7 C. A V. 72". x-x v.i : 
diet ment there. The indict r a 
substance brought to try v.t vin» 
whether under a gaol A, 1 4 < 1\
the Court of AM. m :. . : t 
don had authority t exclud
gaol prisoners commit :«sl bj : • Vii .lew v 
justices.

3362
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to their duties (z). But an overseer of the poor is indictable for mis­
feasance in the execution of his office (a) ; if he misuse the poor, as by 
keeping and lodging several poor persons in a filthy, unwholesome room, 
with the windows not in a sufficient state of repair to protect them 
against the inclemency of the weather (6) or by exacting labour from 
them when they are unable to work (c). Overseers have been held 
indictable for neglecting to provide necessaries for the poor (</), including 
medical assistance (c). A relieving officer has been held to be indictable 
for refusing medical assistance to a poor person (/). 1 f overseers procure, 
or contrive by sinister means to prevail upon, a man to marry a pregnant 
woman, for the purpose of throwing the expense of maintaining her and 
the issue from themselves upon another parish or township, they may be 
indicted (#/). And for most breaches of their duty overseers may be 
punished by indictment or information (h) : but with respect to the 
proceeding by information, as it is an extraordinary remedy, the Court 
of King's Bench will not suffer it to be applied to the punishment of 
ordinary offences (t).

An indictment against overseers on sect. 47 of the Poor Law Amend­
ment Act, 1834 (4 & 5 Will. IV. c. 70), for not accounting to the auditor of a 
union, upon request, on a day appointed by him, is bad, unless it appear 
that there was some rule, order, or regulation of the Local Government 
Board that the overseers should account upon such request ; and where 
no such order, &c., is alleged, the indictment cannot be sustained after 
verdict, merely because it appears, by inference, or by the inducement, 
that the defendants have not in fact accounted for one whole quarter (/).

An overseer of the poor is not indictable if (without force, fraud or 
menace) he removes a pauper under an order of removal after it has been 
confirmed on appeal by the sessions, subject to the opinion of the High 
Court, and before its final determination by that Court. The Court said 
that the action of the overseers was not a violation of any known rule or 
law (k).

As to wilful neglect bv an overseer of his duties under the Registration 
Acts, see R. v. Hall [18Ô1J, 1 Q.B. 747, ante, p. 11.

B. Neyliyence.—-An overseer of the poor is indictable for wilful neglect 
of duty. Thus overseers have been held indictable for not providing for the 
poor (/) ; for refusing to account within four days after the appointment

(:) Arch hold’s Poor Law (15th cd , by 
Brooke Little), 105.

(«) Tawney's case, 10 Vin. Abr. 415 (not 
providing for the poor, or relieving them 
when there is no necessity). 1 Bolt. 358, 
pL 871.

(b) K. t. Wetherill, Paid. 432.
(c) R. v. Winship, Paid. 72, 70, Lord 

Minefield.
(«/) R. r. Booth. R. & It. 47.
(#■) R. v. Meredith, R. & It. 40.
(/ ) It. e. Curtis, 15 Pox, 740.
(y) R. v. Compton. Paid. 240. It. r. 

Tarrant, 4 Burr. 2100 ; and R. v. Herbert, 
I Kant. P. C. 401.

(A) R. v. Commingy, 1 Butt. 357, pi. 370. 
It. r. Robinson, 2 Burr. 700. It. v. Jones,

I Bott. 300, pi. 377: 2 Nol. 474. From 
these authorities it ap|>ears that an indict­
ment will lie even in some cases where a 
particular punishment is created by statute 
and a specific method for recovering the 
jN-nalty is jtointed out. But as to this, see

(i) R. v. Slaughter, (hid. 247n.
(» R. v. Crowley, 10 A. & K. 132; 2 P. 

& 1). 319. It is left undecided how far 
disobedience of an order to account made 
under a. 08 is indictable. 10 A. & K. 138, 
Patteaon, .1.

(A-) R. v. Pooper, 3 Ness. Pas. 340.
(/) 2 Nolan, 475. Tawney’s case, 1 

Bott. 358, pi. 371. It. e. Winship, Paid. 72.
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of now overseers, under the Poor Law Act, 1601 (43 Eliz. c. 2) (in) ; 
for not making a rate to reimburse constables under the Poor Relief Act, 
1662 (14 Car. II. c. 12) (n); and for not receiving a pauper sent to them 
bv order of two justices (o) ; or disobeying any other order of justices, 
where the justices have competent jurisdiction (p). There may be cases 
in which the neglect to provide a pauper with necessaries is indictable. 
Thus where an indictment stated that the defendant, an overseer, had 
under his care a poor person belonging to his township, but neglected 
and refused to provide for her necessary meat, &c., whereby she was 
reduced to a state of extreme weakness, and afterwards, through want 
of such reasonable and necessary meat, &e., died, the defendant was 
convicted and sentenced to a year's imprisonment (7). And where an 
overseer was indicted for neglecting to supply medical assistance when 
required to a pauper labouring under dangerous illness, it was held that 
an offence was sufficiently charged and proved, though such pauper was 
not in the parish workhouse, nor had previously to his illness received 
or stood in need of parish relief (r).

Sheriffs. -By the Sheriffs Act, 1887 (50 & 51 Viet. c. 55), s. 20—
‘ (I) If a person being a sheriff, under-sheriff, bailiff, or officer of a 

sheriff, whether within a franchise or without, does any of the following 
things, that is to say :—

(a) Conceals or procures the concealment of any felon ; or
(b) Refuses to arrest any felon in his bailiwick ; or
(c) Lets go at large a prisoner who is not bailable ; or
(d) Is guilty of an offence against or breach of the provisions of this 

Act ;
He shall (without prejudice to any other punishment under the 

provisions of this Act) be guilty of a misdemeanor, and be liable on 
conviction to imprisonment for a term not exceeding one year and to pay 
a fine, or, if he has not wherewith to pay a fine, to imprisonment not 
exceeding three years.

(2) If any person being either a sheriff, under-sheriff, bailiff, or officer 
of a sheriff, or being employed in levying or collecting debts due to the 
Crown by process of any Court, or being an officer to whom the return or 
execution of writs belongs, does any of the following things, that is to 
say

(а) Withholds a prisoner bailable after he has offered sufficient 
security ; or

(б) Takes or demands any money or reward under any pretext 
whatever other than the fees or sums allowed by or in pursuance of this 
or any other Act ; or

(hi) It. r. Comminga, 5 Moil. 179 ; 2 Nol. 
453, 47(1, where it is observed in the note 
(3) that this case oecurml prior to 17 Geo. 
II. c. 38.

(n) R. v. Barlow, 2 Salk. 009 ; 1 Bolt. 
pL MB.

(«) R. V. Davis, 1 Bott. 301, pi. 378; 
Say. 103.

(p) Vide mile, p. 343. 2 NoL 470. R. v. 
Boys, Say. 143. But otherwise where the

justices have no jurisdiction, It. v. Smith, 
I Bott. 415, pi. 401.

(q) It. v. Booth, It. & It. 47, note («).
(r) R. v. Warren, ear. Holroyd, .1., 

Worcester Lent Assizes, 1820. Sec Hays 
v. Bryant, 1 II. Bl. 253. It. r. Meredith, 
It. & R. 40. For an Indictment against a 
relieving officer for refusing to supply 
medical assistance, sec It. v. Curtis, 15 Vox, 
740.
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(c) Grants a warrant for the execution of any writ before he has 

actually received that writ ; or
(rf) 1h guilty of any offence against or breach of the provisions of this 

Act, or of any wrongful act or neglect or default in the execution of his 
office, or of any contempt of any superior court ;

He and any person procuring the commission of any such offence 
shall, without prejudice to any other punishment under the provisions 
of this Act, but subject as hereinafter mentioned, be liable

(t) To be punished by the Court as hereinafter mentioned, and
(il) To forfeit two hundred pounds, and pay all damages suffered by 

any person aggrieved.
And such forfeiture and damage may be recovered by such person as 

a debt by an action in his Majesty’s High Court of Justice.
(3) Any of the following courts, that is to say, his Majesty's High 

Court of Justice, any Court of Assize, Oyer and Terminer or gaol delivery, 
or any judge of any of the said Courts, also where the alleged offence has 
been committed in relation to any writ issued out of any other court of 
record than those above mentioned, the Court out of which such writ 
issued may, on complaint made of any such offence as aforesaid having 
been committed and on proof on oath given by the examination of 
witnesses or by affidavit or on interrogatories of the commission of the 
alleged offence, and after hearing anything which the alleged offender 
may urge in his defence (which evidence and hearing may be taken and 
had in a summary matter), punish the offender or cause proceedings to 
be taken for his punishment in like manner as a person guilty of contempt 
of the said Court may be punished.

(4) The Court may order the costs of or occasioned by any such 
complaint to be paid by either party to the other, and an order by the 
High Court of Justice in any such summary proceeding to pay any costs, 
damages, or penalty, shall be of the same effect as a judgment of the 
High Court, and may be enforced accordingly.

(5) Any of the said Courts being a superior Court of record may also 
proceed for and deal with such offence in like manner as for any contempt 
of such Court.

(U) If any person not being an under-sheriff, bailiff, or officer of a 
sheriff, assumes or pretends to act as such, or demands or takes any fee 
or reward under colour or pretext of such office, he shall be liable to be 
punished in manner provided by this section as if he were an under­
sheriff guilty of a contempt of Court.

(7) Any proceeding in pursuance of this section against a sheriff, 
under-sheriff, or any other person to whom this section applies shall be 
taken within two years after the alleged offence was committed, and not 
subsequently, and if the proceeding is in a summary manner shall be taken 
before the end of the sittings of the Court held next after the offence 
was committed and not subsequently.

(8) Nothing in this section shall render a person liable to be punished 
twice in respect of the same offence, but if any proceeding is taken against 
a person under this section for any offence the Court or Judge may 
postpone or stay proceedings and direct any other available proceeding 
to be taken for punishing such offence.*
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A sheriff is indictable for refusing or neglecting to execute a criminal 

according to his sentence (s) ; but he is not bound to execute a criminal 
if ho be not in his custody, and in such case, if it is intended by the Court 
which passed the sentence that the sheriff should do execution, there 
should be a special mandate to the party having the prisoner in custody 
to deliver him to the sheriff, and another to the sheriff to receive the 
prisoner and execute him (t).

Misconduct by Crown Officials outside Great Britain.
There is a series of statutes providing for the trial in England of 

officers of the Crown who have committed certain classes of offences in 
connection with their office outside Great Britain.

By an Act of 1098 (11 Will. III. c. 12) entitled ‘ an Act to punish 
Governors of Plantations in the Kingdom for crimes by them committed 
in the plantations,’ it is enacted (u) that ‘ If any governor, lieutenant- 
governor, deputy governor, or commander-in-chief of any plantation 
or colony within his Majesty’s dominions beyond the seas shall . . . be. 
guilty of oppressing any of his Majesty’s subjects beyond the seas within 
their respective Governments or commands or shall be guilty of any other 
crime or offence contrary to the laws of the realm or in force within their 
respective governments or commands, such oppressions, crimes and 
offences shall be inquired of, tried and determined in his Majesty's 
Court of King’s Bench here in England, or before such commissioners 
and in such county of this realm as shall be assigned by his Majesty’s 
commission and by good and lawful men of the same county and that 
such punishments shall be inflicted on such offenders as arc usually 
inflicted for offences of like nature committed here in England.’ The 
Act contains no machinery for bringing the offender home nor for 
collecting evidence in the colony and applies only to governors and 
commanders-in-chief.

By the Criminal Jurisdiction Act, 1802 (42 Geo. III.c. 85),after reciting 
the Act of 1098 and Acts of 1773 and 1784 relating to India (r), it is enacted 
(sect. 1) that 4 if any person who now (June 22, 1802) is or heretofore 
has been or shall hereafter be employed by or in the service of his Majesty 
his heirs or successors in any civil or military station, office, or capacity 
out of Great Britain, or shall heretofore have had, held or exercised or 
now has, holds, or exercises, or shall hereafter have, hold, or exercise any 
public station, office, capacity, or employment, out of Great Britain, 
shall have committed, or shall commit, or shall have heretofore been, or is, 
or shall hereafter be, guilty of any crime, misdemeanor, or offence in the 
execution, or under colour, or in the exercise of any such station office 
capacity or employment as aforesaid, every such crime offence or 
misdemeanor may be prosecuted or inquired of, and heard and determined

(*) See Sheriff# Act. 1887, a. 13.
(l) R. r. Antrobus, 2 A. & K. 788, 803, 

Di'iunan, C.J.
(m) The preamble recites that clue pun­

ishment was not provided for several 
crimes committed out of the realm of 
England, and that divers governors, &c., 
had taken advantage thereof, and had not

VOL. I.

been deterred from oppressing his Majesty's 
subjects within their several governments, 
nor from committing several other great 
crimes and offences, not deeming t hum- 
selves punishable for the same here nor 
accountable therefor to any person within 
their respective governments.

(v) Post, p. (110.
2b
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in his Majesty’s Court of King's Bench here in England, either upon an 
information exhibited by his Majesty’s Attorney-General, or upon 
an indictment found, on which information or indictment such crime, 
offence or misdemeanor, may be laid and charged to have been committed 
in the county of Middlesex, and all such persons so offending, and also 
all persons tried under any of the provisions of the said recited Act fof 
10118, supra] or this Act, or either of them, for any offence crime or mis­
demeanor, and not having been before tried for the same out of Great 
Britain, shall on conviction be liable to such punishment as may by any 
law or laws now in force, or any Actor Acts that may hereafter be passed, 
be inflicted for any such crime, misdemeanor, or offence committed in 
England and shall also be liable, at the discretion of his Majesty’s 
Court of King’s Bench, to be adjudged incapable of serving his Majesty 
in any station, office, or capacity, civil or military, or of holding or 
exercising any public employment whatever.’

Sects. 2, 3, 1 make provision for the issue of writs of mandamus to 
Courts or persons in the country where the offence was committed for 
the taking of evidence in support of the matters charged against the 
accused, and for the transmission to the Court of King’s Bench of the 
depositions or answers to interrogatories. Sect. 5 makes provision for 
punishing wilful and corrupt false evidence as perjury under the law of 
the kingdom («*), island or place in which the evidence is taken.

This statute appears to apply to the whole of the King’s dominion 
outside Great Britain. It lias been held not to apply to felonies, but only 
to misdemeanors (r). It ha.’ been used to try colonial governors for 
alleged oppressions and illegalities (//), and to try officers for frauds on 
the Crown (:).

India. -There is also a series of statutes applying to official misconduct 
in India, all passed while that country was still in the hands of the East 
India Company, but still in force. The statutes are 10 Geo. III. c. 17, 
s. 1; 13Geo. Ill.e. 63,8.39; 21 Geo. III.c. 70, s. 7; 24 Geo. IlI.(seas. 2), 
c. 25,ss.64 83(a); 33 Geo. III. c. 52, ss. 02, 63 67,140, 162; 3*4 Will. 
IV. c. 85, s. 80 (/>). The offences are made triable in the High Court of 
Justice in Middlesex within a time variously limited after the commission 
of the offence or the return of the official to England.

The East India Company Act, 1793 (33 Geo. III. c. 52), s. 62, enacts 
that ‘ the demanding or receiving any sum of money, or other valuable 
thing, as a gift or present, or under colour thereof, whether it be for the 
use of the party receiving the same, or for or pretended to be for the use 
of the said [East India] Company, or of any other person whatsoever, by 
any British subject holding or exercising any office or employment under 
his Majesty, or the said united Company in the East Indies, shall be 
deemed to be extortion and a misdemeanor at law, and punished as 
such. . . .’ The offender is also to forfeit to the King the present so 
received, or its full value ; but the Court may order such present to be

(n<) This apparently refer* to Ireland. 
S. 2 has * country, island or place.'

(z) It. i'. Khawe, fi M. A S. 403.
(y) It. r. Kyre, L. R. 3 (j. H. 487 (Jamaica). 

1’icton's case, 30 St. Tr. 22ft (Trinidad).
(*) K. v. Turner [1889J. R. v. Hodgkin-

son (11100), noted in Short A Mcllor, Or. 
IV. (tad vd. i IS,

(«) See It. v. Ilollond. ft T. R. (107.
(A) They arc collected and summarised 

in llhert, Government of India (2nd cd ), W,
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restored to the party who gave it, or may order it, or any part of it, or 
of any fine which they shall set upon the offender, to be paid to the 
prosecutor or informer (sect. 63).

An ex-officio information charged that the defendant, a British subject, 
held for a long time the office of resident at Tanjore, and during all that 
time resided in the East Indies, and that whilst he held the said office, 
and within six years before the filing of the information, in the East 
Indies, he did unlawfully receive from a c ertain person in the East Indies 
a sum of 2,000 rupees, as a gift and present, against the statute ; whereby 
he was guilty of extortion and a misdemeanor, and by force of the statute 
had forfeited the sum of £200, the value of the said rupees ; and the 
( 'ourt of Queen's Bench held that it was no ground to arrest the judgment 
that the count did not state whether the rupees were Bombay, Madras, 
or Sicca rupees, or state the value of a single rupee ; and that Court and 
the Court of Exchequer Chamber held that the count was good, although 
it did not aver that the gift was received by way of extortion or under 
colour of the office : first, because, supposing the statute were confined 
to such cases, the information was made good after verdict by the sect. 21 of 
the Criminal Law Act, 1826 (7 Ceo. IV. c. 64), as it described the offence 
in the words of the statute creating it ; and secondly, because the Act of 
1793 extended to any receipt of a gift by any officer ; for the object of the 
Legislature was to prevent any officer from receiving any gift or present 
of money in the East Indies absolutely, whatever the reason of the gift- 
might be ; and, although the count did not allege for whose use or 
pretended use the gift was received ; for even if an officer received a 
present under colour of its being a present to the Queen, he would be 
guilty of an offence within the statute (c).

Indictment.—Upon an indictment against an officer for neglect of 
duty, it is sufficient to state that he was such officer, and it is not necessary 
to state his appointment (d). The indictment need not aver that the

R I I.i-. IS Q.B. IS. Tin* jury 
had fourni a verdict on eeveral counts, 
charging receipts of huiiih in rupees as gifts, 
after which followed a finding as to each 
count severally that the sum received, as 
in the count mentioned, was the sum of so 
many rupees, which sum of rupees, at the 
time of receiving them, was of the value of 
so much British money, being at the rate 
of Is. lb/, per rupee, and the Court of 
Queen's Bench adjudged tine and imprison­
ment separately upon each count u|hiii 
which the defendant was convicted ; and 
further, that tho defendant, in pursuance 
of the statute, do also forfeit to the Queen 
the several sums following (naming tho 
value of the sums in rupees, as found on 
each count respectively), the said forfeit, 
urea amounting together to tho euni of (the 
aggregate of the values) ; and further, that 
the defendant be imprisoned until lie shall 
have paid tho said tines and forfeitures. 
And the Court of Exchequer Chamber held, 
1st. that this judgment was good, although 
it did not give the defendant the option of 
forfeiting the gifts actually received, as tho

gift itself was money ; 2udly, that it was 
right to estimate the value at tho time of 
the receipt, and not of the conviction ; 
3rdly. that imprisonment in default of pay­
ing the forfeiture was rightly awarded, as 
that forfeiture was not arbitrarily imposed 
by the Court, but fixed by the statute, anil 
Buperaddcd, by authority of the statute, to 
the other punishments of the offence. The 
Court of Queen's Bench held that the altera­
tions in the Madras Courts made by 
several statutes did not preclude the issuing 
of a mandamus under tne East India Com­
pany Act, 1773 (13 <loo. III. e. «3, a. 40). 
to examine witnesses, to the Madras Court 
as finally constituted, and that such a man­
damus directed to the Chief Justice and 
other judges, who were two. of the Madras 
Supreme Court, requiring them to hold a 
Court and examine witnesses, was well 
executed by tho Chief Justice and one 
other judge. See also this case as to what 
parchment writings are such examinations 
ns are required by the Act to bo returned 
to such a mandamus.

(d) R. r. Hollond. 5 T. R. <M17. This 
2 r 2

*
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defendant had notice of all the farts it states, if it was his duty to have 
known them (e). Where some of the charges against the defendant were 
for disobeying orders, and it was stated that those orders were made and 
communicated to him, but their continuance in force was not averred, 
it was ruled that the orders must be taken to continue in force until 
revoked (/).

Kkct. 111.—Fraud.

General. -A public officer may be indicted for frauds committed in 
his official capacity. Thus where two persons were indicted for enabling 
others to pass their accounts with the pay office in such a way as to 
enable them to defraud the Government, though it was objected that it 
was only a private matter of account and not indictable, the Court held 
otherwise, as it related to the public revenue (#/). And an indictment 
or criminal information will lie for failing to account for money received 
rirtute officii (h) ; for defrauding the Crown in the purchase of stores by 
means of false vouchers (») and generally for frauds in office (/), whether 
the officer is employed in England or in a British possession (Z ), or even 
in a foreign country (/). As to offences outside the realm and in India, 
vide ante, pp. G09, 010.

Justices' Clerks. —A justices’ clerk has been held to be indictable for 
refusing to pay over to the county treasurer half of the penalty imposed 
by justices under sect. 20 (now repealed) of the Alehouse Act, 1828 
(9 Geo. IV. c. 01) (w).

Overseers. -An overseer of the poor who had received from the 
putative father of a bastard child born within the parish a sum of money 
as a composition with the parish for the maintenance of the child, was 
held liable to indictment for fraudulently omitting to give credit for this 
sum in his accounts with the parish (w). It was objected that the defen­
dant was not bound to bring this sum to account, the contract being 
illegal (<>) ; that the whole might have been recovered back, and that 
the defendant himself would have been personally answerable for it to the 
putative father; that the money, therefore, was not the money of the 
parish, and that the parish was neither defrauded nor damnified by its 
being omitted in the overseer’s accounts. But Lord Ellenborough was 
of opinion, that though the defendant would have been liable to the 
putative father for so much of the money as was not expended upon the 
maintenance of the child and the Iving-in of the mother, yet having

was mi indict mont under tlie Hast India 
Company Act, ITmi (S4 Geo. III. »•.
Tin* Htatutv madr wilful neglect of duty a 
misdemeanor ; and it was held that the 
indictment need not aver corruption. 
Ss. I tilt of the Act were rc|ica)cd in 187*2 
CU» A .‘Hi Viet. e. 113).

(<) R. r. Hollond, nil mu/mi.
(/I Id. I hid.
I'j) R. r. Be in bridge, 20 St. Tr. I. vide 

uiih, p. (Mil. It. !\ Baxter | ISA 11. ft Cox, 
302. and MS. V. S. (1., Vatteson, .1.

(A) It. >•. Hodgltlneon (Q.B.D.). •lime 20. 
Iltnn. Archh. Cr. VI. (23rd vd.) 1014.

(») R. v. Davison, 31 St. Tr. 00.
(/I R. r. dunes. H Hast. 31. It. r. 

Hedge*. 28 St. Tr. 1313. It. r. Hollond. 
ft T. It. 007.

(le) R. v. Jonofi, ubi mu/ira. R. r. M un­
ion. I Esp. 02.

(/) It. r. Turner 118801. 24 I.. -I. Newsp. 
400. 400. 470 (a British official in South 
America). It. r. Hodgkinson, ubi nu/ira 
(the case of a British consul in Germany). 

ini) It. r. Dale, Dears. 47.
(w) It. c. Martin, 2 Camp. 208.
(u) See Tow neon v. Wilson, I Camp. 396.
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taken the money as overseer for the benefit of the parish, he was bound to 
bring it to account, and that he was guilty of an indictable offence by 
attempting to put it into his own pocket.

Wilful disobedience by overseers, assistant overseers, and officers of a 
parish or union to the legal and reasonable orders of justices and guardians 
in carrying to execution the Poor Law Acts or orders is summarily punish­
able by statute (/>).

Wilful neglect of the rules, regulations or orders of the Local 
Government Board under the Poor Law Acts is also punishable by 
statute, and on the third offence as a misdemeanor or indictment by fine 
of not less than £'20 and imprisonment (q).

Registrars. -By the Yorkshire Registries Act, 1884 (47 & 48 Viet, 
c. 54), s. 46, ‘ If any registrar or other person employed in the register 
office is party or privy to any act of fraud or collusion in relation to the 
registration of any assurance, will, or other instrument under this Act, or 
the giving of any certificate or copy, or the making of any search or the 
taking of any extract or copy under this Act, or any rules made there­
under, he shall be guilty of a misdemeanor and shall upon conviction on 
indictment be liable to imprisonment with or without hard labour for 
any period not exceeding two years.

Sect. IV.—Extortion.1

Extortion in a large sense signifies any oppression under colour of 
right : but in a more strict sense signifies the unlawful taking by any 
officer, by colour of his office, of any money or thing of value that is not 
due to him, or more than is due, or before it is due (r).

The offence of extortion is a misdemeanor at common law punishable 
by fine and imprisonment : and also by removal from the office in the 
execution whereof it was committed («). It was regarded of special 
gravity when officers of the law took money for their judgments or for 
the release of prisoners in their custody (/).

By 3 Bdw. I. (Slot. Went, prim.), c. 26 (1275), it is enacted that ‘ no 
sheriff nor other the King's officer take any reward to do his office, but shall 
be paid of that which they take by the King; and he that so doth shall

(/>) 4 A A Will. IV. c. 70, *. 86. Cl. 17 
Ueo. II. o. as. h. 14.

(9) 4 & 6 Will. IV. c. 70. ». Wl.
(r) 1 Hawk. c. «W, < I. I HI. Cbm. 

141. Bcawfage's caw, 10 Co. Rep. 100,

102.
(«) 1 Hawk. c. 08, ». 5. Ban. A hr. tit. 

' Extortion.’
(I) See Bcawfagc's caw, ubi supra.

American Note.
1 As to extortion in America, we Wil­

liams *\ Sneed, 100; S. r. Brown, 12 Minn. 
400; I*, r. Bust, 1 Caines, 130; C. r. Bay- 
ley. 7 Pick. 270. There are many statutes 
in America which deal with this offence. 
Bishop Amer. O. L. ii. ». 404.

It wems that in America a iierson who 
is not an officer, but who serves a» such and 
claims to be such, i» c»to|i|»ed from denying 
his official ap|M>intmcnt. Bishop, ii. s. 002, 
citing I (Jab. Crim. Law, 78a ; S. r. McIn­

tyre, 3 In i. 171, 174 ; N. r. Si llers. 7 Rich. 
.308, 372; V. r. Cook,4 Held. 07, 50 Am. Dec. 
451. This is said to follow from the maxim 
‘ omnia un mu in uni nr rili ease aria * where a 
man is doing a lawful thing, anil it is pre­
sumed to be done lawfully ; but if a man 
does an unlawful net it cannot Is* pre­
sumed that lie docs it lawfully. Some of­
fence» are in America called ‘ extortion ’ 
where the defendant cannot lie called an 
officer at all, see Bishop, ii. s. 302.
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yield twice as much and shall be punished at the King's pleasure ’ (u). 
An action lies to recover the double value (v). This enactment is repealed 
as to sheriffs and their officers by the Sheriffs Act, 1887 (50 & 51 Viet, 
c. 55). and replaced by sect. 29 (2) of that Act, ante, p. 007, and is super­
seded as to coroners by sect. 8 (2) of the Coroners Act, 1887 (50 & 51 Viet. 
c. 71). As to extortion by Indian officials, see 33 Geo. III. c. 52, s. 02, 
ante, p. 010.

Where a collector of post horse duty demanded a sum of money of a 
person, charging with having let out post-horses without paying the 
duty, and threatened him with an Exchequer process, and he thereon 
gave him a promissory note for five pounds, which was afterwards paid 
and the proceeds handed over to the farmer of the post- horse duties, it 
was held to be extortion (w).

Official Fees. -Justices of the peace arc bound by the old form of 
their oath of office (*) to take nothing for the execution of their office 
but of the King, and fees accustomed, and costs limited by statute. 
And no public officer may take any other fees or rewards for doing 
anything relating to his office than some statute in force gives him, or such 
as have been anciently and accustomably taken ; and if he does otherwise, 
he is guilty of extortion (»/). All prescriptions contrary to the statute 
and to the common law have always been held void ; as where the 
clerk of a market claimed certain fees ns due time out of mind for the 
examination of weights and measures (z).

The stated and known fees allowed by courts of justice to their 
respective officers are not restrained by the common law, or by 3 Edw. I. 
c. 26, supra, and at common law may be legally demanded and insisted 
upon without extortion (a). An officer who takes a reward, voluntarily 
given to him, and usual in certain cases, for the more diligent or 
expeditious performance of his duty, cannot be said to be guilty of 
extortion ; for without such a premium it would be impossible in many 
cases to have the laws executed with vigour and success (/>). But it has 
been always held, that a promise to pay an officer money for the doing 
of a thing for which the law will not suffer him to take anything is merely 
void, however freely and voluntarily made (c).

The following statutes impose penalties for offences in the nature of 
extortion by taking excessive or illegal fees Officers of the High 
Court (15 & 16 Viet. c. 73, s. 26, common law ; 15 & 16 Viet. c. 87, as. 3,4, 
chancery) ; bailiffs of inferior Courts (7 & 8 Viet. c. 19, s. 3), or of County 
Courts (51 & 52 Viet. c. 43, s. 50) ; clerks of Courts of Assize and Quarter 
Sessions for taking certain fees as to discharge of recognizances or for 
drawing indictments (10 Will. III. c. 12, ss. 7, 8), or on discharge of

(ii) By tin) ' king'll |ileasurc ‘ is meant 
l«y tin- king's justices Before whom the 
causeilcpcmls, anil at their ilisc return, 2 Co. 
I lint. 2 It).

(#’) Com. Dig. :»2:i, tit. ‘ Extortion ’ (C). 
(«•) R. r. Higgins, 4 C. h P. 247, 

Vaughan. It.
(x) See Burn'* Justice (17th ill.), vol. :*. 

Justice of Pesos, p. 11. The penal oath 
of office contain* no fX|>re*s reference to

fee*. Arehbokl, Q.8. (0th «!.).
(//) Dalt. e. 41. Burn's .lust. tit. ‘ Ex­

tortion.*
(z) I Hawk. e. 08, a. 2. ltae. Ahr. tit. 

‘ Extortion.'
(«) I Hawk. e. 08, s. 3. 2 Co. Inst. 210. 

Co. Lit. 308. ltae. Ahr. tit. * Extortion.'
(h) ltae. Ahr. tit. 4 Extortion.’ 2 Co. 

Inst. 210; 3 Co. Inst. 14». Co. Ut. 308. 
(<•) Bee. Abi tit. ' Extortion.'
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accused persons (53 Geo. III. c. 50, ss. 4, 5, 9 ; 8 & 9 Viet. c. 114, a. 1) ; 
and clerks of the peace for receiving excessive fees (57 Geo. III. c. 91, 
s. 2 ; 11 & 12 Viet. c. 43, s. 30; 45 & 46 Viet. c. 50, s. 164) ; and clerks 
of justices for taking excessive fees (26 Geo. II. c. 14, s. 2).

Coroners.—Extortion by a coroner or his deputy is a statutory 
misdemeanor (d). It is extortion for a coroner to accept a bribe under 
a threat to hold an unnecessary inquest (e), or to refuse to view a body 
until the fees of himself and his clerk have been paid (/).

Gaolers. -It is extortion for a gaoler to obtain money from his prisoner 
by colour of his office (*/), or to detain the corpse of a prisoner in order to 
enforce a claim for his charges (h). And by the Gaol Fees Abolition Act, 
1815 (55 Geo. III. c. 50), s. 13, it is a misdemeanor for a gaoler to exact 
fees from prisoners for or on account of their entrance, commitment, or 
discharge, or to detain a prisoner for non-payment of a fee or gratuity. 
Prison officers incur penalties for taking fees (28 & 29 Viet. c. 126, 
ss. 20, 66).

Churchwardens.—It has been held extortion in a churchwarden (i) 
to obtain a silver cup or anv other valuable thing by colour of his office ; 
and that he is indictable if he take money corruptly colore officii and 
docs not account for it (/).

Ecclesiastical Officers. —It has been held to be extortion for the 
chancellor and registrar of a bishop to oblige the executor of a will 
to prove it in the Bishop’s Court and to take fees thereon when they 
knew that the will had already been proved in the Prerogative 
Court (k).

Franchise Holders.—Where custom has ascertained the toll, if the 
miller takes more than the custom warrants, it is extortion (/) ; and the 
same if a ferryman takes more than his due by custom for the use of his 
ferry (m). And where the farmer of a market erected so many stalls, 
as not to leave sufficient room for the market people to stand and sell 
their wares, so that for want of room they were forced to hire the stalls 
of the farmer, taking money for the use of the stalls in such a case was 
held extortion (n).

By sect. 50 of the Turnpike Act, 1823 (4 Geo. IV. c. 95), no person who 
shall take more toll than he is authorised to take, shall be prosecuted by 
indictment for extortion, or otherwise (o).

Sheriffs.—Extortion by sheriffs and their officers is punishable under 
50 & 51 Viet. c. 55, s. 29, set out ante, p. 607. It is extortion for an under- 
sheriff to obtain his fees by refusing to execute process till they are

(</) 50 & fil Viet. o. 71, s. 8 (2), anlc, 
p. 60S. 65 .v 66 Viet 66, s. i (6).

(« ) R. v. Harrimm, 3 Co. Inst. 140.
( f) 1 Hast. P. C. 382.
(v) Sec R. ». Broughton, Trem. P.C. 111. 

32 Cleo. II. c. 28, ss. 11, 12. rejiealcd in 1887 
as to HhorilÎH and their officer*.

(A) R. ». Scott, 2 Q.B. 248 n. R. r. Fox, 
ihiil. 24(1. And see Jones ». Aahburnham, 
i East, 466,460.

(i) As to the present position of these 
officers, mtir, ]>. 604»

(/) R. ». Eyres, 1 Mid. 307.

(k) R. ». Loggen, 1 Str. 73.
(/) R. ». Burdctt, 1 1*1. Raym. 149.
(hi) R. ». Roberts, 4 Mod. 101.
(n) R. ». Burdctt, 1 1*1. Raym. 149.
(o) This is not repealed, but the unre- 

walcd portion of the Act is now treated as 
oeal and personal (sec 53 & 54 Viet. c. 51, 

s. 3. S. L. R.), and all turnpike trusts arc 
now expired. In R. ». Ha inly n, 4 Camp. 
379, it had been decided that questions of 
exemption from toll could not he tried by 
indicting the turnpike keeper for extortion 
in taking the toll.
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paid (p) and for a sheriff’s officer to bargain for money to be paid him by 
A. to accept A. and B. as bail for C. whom he has arrested (q), or to 
arrest a man in order to obtain a release from him (r).

Indictment.—Two persons may be indicted jointly for extortion 
where no fee was due. Upon an indictment against the chancellor and 
the registrar of a bishop, it was objected that the offices of the defendants 
were distinct, that what might be extortion in one might not be so in the 
other, and that therefore the indictment ought not to be joint. But 
Parker, C.J.,said : ‘ This would be an exception if they were indicted for 
taking more than they ought ; but it is only against them for contriving 
to get money where none is due : and this is an entire charge. For 
there arc no accessories in extortion (#) : but he that is assisting is as 
guilty as the extortioner, as he that is party to a riot is answerable for 
the acts of others ’ (<). And an indictment against three averring that 
they, cotore ofjiciorum suorum, took so much, is good, for they might take 
so much in gross, and afterwards divide it amongst them, of which the 
party grieved could have no notice (u).

An indictment for extortion is triable in the county where the offence 
was committed (v) and is within the jurisdiction of Courts of Quarter 
Sessions (tr). A count for extortion ought to charge a single offence 
only ; because every extortion from every particular person is a separate 
and distinct offence, and each offence requires a separate and distinct 
punishment, and therefore a count charging the defendant with extorting 
divers sums exceeding the ancient rate for ferrying men and cattle over 
a river was held bad (x). The indictment must state a sum which the 
defendant received : but it is not material to prove the exavt sum as laid 
in the indictment ; so that on an indictment for taking extortionately 
twenty shillings, proof of but one will be sufficient (//). An
indictment for extortion, where nothing was due, ought to state that 
nothing was due (z) ; and if it is for taking hiore than was due, it ought 
to shew how much was due (a). The offence lies in the taking, not in 
the extortionate agreement, and a pardon after the agreement and 
before the taking does not pardon the extortion (6).

(/») Empson t\ Bathurst. Huit. 32, 
when* it is said that an obligation made 
by extortion is against common law, for it 
is as robbery ; and that the sheriff's fee is 
not due until execution. See lteawfage'a 
ease. 10 f'o. Rep. 100.

(iy) Ntotesbury r. Smith. 2 Burr. 024.
(-1 WUlUawe. I^rooe,• Mod. iso.
(») Vide null , p. 138.
(f) R. r. Ijoggen, I Str. 73. Qntnt, 

whether this was not an indictment for a 
conspiracy to defraud, and not for extor­
tion. But as to the rule, that several per­
sons may In* jointly indicted for extortion, 
see R. e. Atkinson, LI. Raym. 1248; I 
Salk. 382.

(m) Like's rase, 3 I<eon. 208. Com. 
Dig. tit. * Extortion.' 

ft*) It was said that under 31 Eliz. e. 3,

s. 4. extortion could Ik* tried in any county. 
I Hawk. c. 08. s. 0. note (31. Bum's .lus. 
tier, tit. ‘ Extortion." Starkie. Cr. VI. 383, 
note (*■). But this enactment was repealed 
in 1870 (42 A 43 Viet. c. 311).

(it) 2 Hawk. c. 20, s. 30. 2 Chit. Cr. L 
21Mn. The old form of commission of the 
peace contained the word ‘ extortions." 
The present form, coupled with 3 A «I Viet, 
e. 38. a. I, is wide enough to include the 
offence.

(j*) R. r. Robert*. Cartli. 220.
(ji) R. r. Runlett, I LI. Itaym. I 111.

And s«s* R. v. tUllham. 0 T. R. 207.
(:) R. i*. Like. 3 L on. 208. Com. Dig. 

tit. * Extortion."
(<i) Ibid.
(fc) R. i*. Runlet t. I LI. Raym. 1411.

Holt, C.J.

99
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Sect. V.—Op Refusal to serve a Public Office.

It is a misdemeanor at common law punishable by fine and (or) 
imprisonment to refuse to serve a public office when duly elected (c). 
And the refusal of persons to execute ministerial offices to which they 
are duly appointed, and from the execution of which they have no proper 
ground of exemption (</), seems in general to be punishable by indictment. 
Indictments for this offence have not been presented for many years, 
and the existing precedents appear to apply only to parochial or corporate 
offices tilled by election, except one, which relates to the refusal of a 
sheriff to take up his office or appointment (c).

The indictment must aver that the defendant had notice of his 
appointment to the office in question (/).

Constables. -It is indictable for a constable, after he has been duly 
chosen, to refuse to execute the office (//), or to refuse to take the oath 
for that purpose (h). But a person is not liable to serve the office of 
constable unless he is resident in the parish. Where, therefore, a person 
occupied a house, and paid all parish rates in resjiect of it, and carried 
on the trade of a printer, frequenting the house daily on all working days, 
and sometimes remaining there during the night at work, but not sleeping 
in the house, it was held that he was not liable to serve the office of 
constable in the parish where the house was situated («). But where 
a person occupied a warehouse in M., and usually slept at a lodging house 
in M. from Monday till Saturday, when he returned to his mother's in 
H., where he also had premises, and he did suit and service to the court- 
leet of H., the ( ’ourt thought that he was liable to be appointed a constable
of M (j).

Mayors, &c. In the case of mayors, aldermen and persons elected 
to serve in municipal office, refusal to serve is punishable by fine, which 
in practice, if not in law, supersedes the remedy by indictment (A).

(r) R. r. Bower. I B. A 0. 587. R. r. 
Den win, 2 IA Kenyon, 168.

(«/) For exemption from service in paro­
chial office*, nee Archil. Ur. IN. (2:inl til.) 
1161b.

(r) R. p. Woodrow, 2 T. R. 761.
(/) It. ». Fi imili y. I T. It :tlii. It. ». 

While, ("aid. ISM. R. r. Winship, Geld. 72. 
R. r. Kingston. 8 Fast. 41.

<*/) R. r. Uiwe, 2 Sir. 02. R. r. Chappie, 
.‘I Camp. 01. R. r. Uenge. I Cowp. Iff. It. 
p. Clerke. I Keh. SOS. By the Parish Con- 
ital.hu Act. 1872 (Ho A 3» Viet. c. 02). after 
the March 24, 1873, no |»risli constable 
shall lie ap|mintcd except as therein pro-

(h) R. r. Ilarpur. 5 Mod. 06. Fletcher
i Ingram, 6 Mod. 127.

(i) R. p. A. I laid. 4 B. A C. 772 ; 7 l>. A 
It. 340. See Donne r. Martyr. 8 B. A C. 
02.

(» R. r. Mosley. 3 A. A K. 488. Su* 
this ease as to a lint is an excessive line for 
refusing to serve the office. It is sufficient, 
in an indictment for refusing to execute the 
office of constable, to state that the de­

fendant unlawfully. Ac., * did neglect and 
refuse to take upon himself the execution 
of the said office ; ’ ami it is not necessary 
to state that he refused to Is* sworn. It. e. 
Brain. 3 It. A Ad. 014. Upon such an in­
dictment, proof that he refusal to lie sworn 
is sufficient fir i ma faeir evidence of a re­
fusal to take the office; hut if it were 
proved that, although not sworn, he had 
acted as constable; the refusal to take the 
oath would not prove that lie refused to 
take the office. Ibid. Where there is a 
s|ieeial custom of swearing in constables, 
as in the City of Dindon, it is unnecessary 
to set such custom out ill the indictment. 
Where, if an indictment for refusing to 
serve the office of constable on living there­
to chosen by a corporal ion dkl not set forth 
the prescription of the corporation so to 
chôme, it «a- bed ; i"i •> 1 orpomlion baa 
no power of common right to choose a 
constable. R. r. Barnard, I Ld. Kaym. 
114.

(1) 45 A 4li Viet. e. AO. *. 34 ; 31 A 52 
Viet. e. 41. s. 75 ; 5U A 57 Viet. c. 73. s. 18 ; 
112 A 113 Viet. e. 14, s*. 7, 31.



618 [BOOK VIII.Of Offences by Persons in Office.

Overseers of the Poor.—A person is indictable for refusing to take 
upon himself the office of overseer of the poor (/). For though the Poor 
Law Act, 1601 (43 Eliz. c. 2), says only that certain persons therein 
described shall be overseers, and gives no express indictment for a refusal 
of the office, yet upon the principles of the common law, which are that 
every man shall be indicted for disobeying a statute, the refusal to serve 
when duly appointed is indictable (m). But there should be previous 
notice of the appointment, and the indictment should shew that the 
defendant was bound to undertake the office by setting forth how he 
was elected (»).

(/) H. v. .lone*. 2 Str. 1140. I Holt. S0Q, 
\A. 377. H. r. Poynder, I B. A 178. It. 
i. Hull. I B. A C. 123.

(m) It. v. Jones, ubi supra.
(») H. r. Harpur, 0 Mod. IHi. In R. v.

Burner, 4 T. It." 778, it wee held that an
appointment of an overseer of the poor for 
the year next ensuing must lie understood to

be for the overseer's year : and an indict­
ment, stating that the defendant was ap­
pointed ‘ overseer of the jioor of the parish 
of A ’ and that ho afterwards refused * to 
take the said office of overseer of the parish 
to which he was so apiiointcd,’ was held 
good on demurrer.
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CANADIAN NOTES.

OF OFFENCES WITH RESPECT TO PUBLIC OFFICE, ETC.—OF MISCONDUCT 

IN OFFICE.

Sec. 1.—Misconduct of Officers Entrusted with Execution of Writs. 
—Code sec. 166.

Amount of Fine.—Code sec. 1029.
Term of Imprisonment.—Code see. 1052.
Neglect of Duty.—On a trial of an indictment charging a misde­

meanour against the principal Registrar of Deeds of a county and his 
deputy jointly for misfeasance in not recording deeds in their due 
order, it was objected that they could not he indicted together in one 
indictment and legally convicted at one and the same time ; but it was 
held by the full Court on the points reserved, that though the principal 
might perhaps not be indictable for the wrongful act of his deputy 
committed in his absence and without his knowledge or consent, it is 
a different thing when he is present and knowing and consenting to 
the act ; that in such a case both are wrong-doers and particeps crim- 
inis. It was also contended, in the same ease, that the deputy registrar 
could not l»e legally convicted so long as his principal legally held the 
office ; but it was held that the deputy was liable to be indicted not only 
while the principal holds office, but even after the deputy himself has 
been dismissed from his office. R. v. Benjamin (1853), 4 U.C.C.P. 179.

Sec. 3.—Frauds.
Frauds upon Government.—Code sec. 158.
Consequences of Conviction.—Code sec. 159.
Breach of Trust by Public Officer.—Code sec. 160.

Sec. 4.—Extortion.
In R. v. Tisdale (1860), 20 V.C.Q.B. 272, two justices of the peace 

were tried before McLean, J., and a jury and found guilty upon an 
indictment for extortion in exacting from a person charged on a pre­
liminary enquiry before them with a felony 25 shillings as fees due to 
them as justices and for fees for his arrest. The magistrates had held 
that the charge was not sustained by the evidence, but had collected 
the costs above mentioned from the accused as a condition of his 
discharge.
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The offence is not constituted by demand only without actual 
receipt of the illegal fee. Ibid; Parsons v. Crabb, 31 U.C.C.P. 151.

The statute of 1275, 3 Edw. I. ch. 26, which deals with both civil 
and criminal process therefor, is declaratory of the common law in 
enacting the offence of extortion by the King’s officers to be indictable ; 
the offence is a common law misdemeanour punishable on indictment 
or information by fine and imprisonment and removal from office. 
Ibid. The repeal of that statute as regards Ontario by Ont. Stat. 1902, 
2 Edw. Vil. ch. 1, is in terms as well as constitutionally limited to 
such portions of same as are within the provincial legislative authority. 
Stat. Law Revision Act (Ont.), 1902, ch. 1, sec. 2.

Evidence of corrupt motive must be adduced in order to obtain 
leave to exhibit a criminal information against a justice of the peace 
for malfeasance of office. The King v. Currie, 11 Can. Cr. Cas. 343.

Misbehaviour in office is an indictable offence at common law and 
it is not essential that pecuniary damage should have resulted to the 
public by reason of such irregular conduct, nor that the defendant 
should have acted from corrupt motives. R. v. John R. Arnoldi 
(1893), 23 O.R. 201. A man accepting an office of trust concerning 
the public, especially if attended with profit, is answerable criminally 
to the King for misbehaviour in his office. R. v. Bembridge, 22 St. Tr. 
1, 3 Doug. 327. And where there is a breach of trust, fraud or im­
position in a matter concerning the public, though as between indi­
viduals it would only be actionable, yet as between the King and the 
subject it is indictable. Ibid.



( 619 )

CHAPTER THE SECOND.

OP BUYING AND SELLING PUBLIC OFFICES.

Common Law.—The buying and selling of offices of a nature
has been held a misdemeanor and indictable at common law (a). In It. 
v. Vaughan (6) Lord Mansfield said that a great officer of t he Crown, at the 
head of the Treasury and in the King’s confidence, would be guilty of a 
misdemeanor in selling his interest with the King on procuring an 
office (c) and ‘ wherever it is a crime to take it is a crime to give ; they 
are reciprocal.' That case was an attempt, by offering a bribe to the 1 hike 
of Grafton, then first Lord of the Treasury and a Privy Councillor, to 
procure the grant to the defendant of a patent of the reversion to the 
office of clerk in the Supreme Court of Jamaica. On an indictment for 
conspiracy to obtain money, by procuring from the Lords of the Treasury 
the appointment of a person to an office in the customs («/), it was proposed 
to argue that the indictment was bad on the face of it, as it was not a 
misdemeanor at common law to sell or to purchase an office like that of 
coast-waiter. But Ellenborough, C.J., said that if that were to be made 
a question, it must be debated on a motion in arrest of judgment, or on a 
writ of error ; but that, after reading R. v. Vaughan, it would be very 
difficult to argue that the offence charged in the indictment was not a 
misdemeanor. And Grose, J., afterwards, in passing sentence, said 
that there could be no doubt but that the offence charged was clearly 
a misdemeanor at common law.

Where the defendant, who was clerk to the agent for the French 
prisoners of war at Porchcster Castle, took bribes in order to procure 
the exchange of some of them out of their turn, it appears to have been 
made the subject of an indictment (c).

Statutes. -The principal statutes against the sale of public office 
still in force (/) are hereunder stated.

(a) Stuckwdl i'. North. Nov. 102; Moore 
(K.H.) 781. I Hawk. c. «7, * 3. Bar. Abr. 
tit. * Ollicea and Officers.’ 3 Chit. Cr. L. 
«181.

(b) 4 Burr. 2404, 2000.
(r) Ho added : * I suppose that moat of 

the impeachment* against ministers have 
been for taking money to procure offices 
gram able by the Crown.’

' ') It. r. Pullman, 2 Camp. 229n.
(>) R. v. Beale, cited in K. r. Gibbs, 

I East. 183.
(/) 12 Rich. II. c. 2 enacted, ‘ that the 

chancellor, treasurer, keeper of the privy 
aeal, steward of the King’sjnouse, the King’s 
chamberlain, clerk of the rolls, the justices 
of the one bench and of the other, barons 
of the Exchequer, and all other that shall

be called to ordain, name, or make, jus­
tices of the peace, sheriffs, vseheaters, 
customers, comptrollers, or any other offi­
cer or minister of the King, shall Ik? firmly 
sworn that they shall not ordain, name, or 
make, any of the above-mentioned officers 
for any gift or brokage, favour, or affec­
tion ; nor that none which pursue!h by 
himself, or by other, privily or ojauily. to 
bo in any manner of office, shall be put into 
the same office, or in any other, but that 
they make all such officers and ministers 
of the la-st and most lawful men, and suf­
ficient to their estimation and knowledge.’ 
This Act was regaled in 1871 (34 & 3.4 
Viet. e. 48). As to its meaning, effect, and 
extent, see Earl of Macclesfield's case, III
Nt. Tr. 7U7.

6
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The Sale of Offices Act, 1551 (5 & 6 Edw. VI. c. 16 ) (g), for the avoiding 
of corruption which may hereafter happen to be in the officers and 
ministers, in places or rooms wherein there is requisite to be had the true 
administration of justice or services of trust, and to the intent that persons 
worthy and meet to be advanced to the place where justice is to be 
ministered, &c., should hereafter be preferred to the same and none other, 
enacts (sect. 1) that if any person or persons at any time hereafter bargain 
or sell any office or offices, or deputation of any office or offices, or any 
part or parcel of any of them, or receive, have, or take any money, fee, 
reward, or any other profit directly or indirectly, or take anv promise, 
agreement, covenant, bond, or any assurance to receive or have any money, 
fee, reward, or other profit, directly or indirectly, for any office or offices 
or for the deputation of any office or offices, or any part of any of them, 
or to the intent that any person should have, exercise, or enjoy any office 
or offices . . . which office or offices, or anv part or parcel thereof, shall 
in anywise concern the administration or execution of justice, or the 
receipt, controlment, or payment of the King’s . . . treasure, rent, 
revenue, account alneage, auditorship or surveying of any of the 
King’s . . . honours, castles, manors, lands, tenements, woods or here­
ditaments, or any of the King’s . . . customs (/<) or any other adminis­
tration, or necessary attendance to be had, done or executed in any of the 
King’s Majesty's custom house or houses, or the keeping of any of the King’s 
towns, castles, or fortresses being used, occupied, or appointed for a place of 
strength and defence, or which shall concern or touch any clerkship in any 
court of record wherein justice is to be ministered ; the offender shall not 
only lose and forfeit all his right, interest and estate in or to such office or 
deputation of office, but also shall be adjudged a person disabled to have, 
occupy, or enjoy such office or deputation. The statute further enacts 
(sect. 2) that such bargains, sales, bonds, agreements, &c., shall be void ; 
and provides (sect. 3) that the Act shall not extend to any office whereof 
any person shall be seised of any estate of inheritance, nor to any office 
of the keeping of any park, house, manor, garden, chase, or forest. It 
also provides (sect. 4) that all judgments given or things done by 
offenders, after the offence and before the offender shall be removed from 
1 he exercise of the office or deputation, shall be good and sufficient in law (/).

There are many decisions on this Act collected in Chit. St at. vol. 8, 
tit. ‘ Offices (against sale of).'

The following offices have been held to fall within the purview of 
the Act : Chancellor, registrar, and commissary in ecclesiastical courts 
and surrogates (/) ; cofferer (£), surveyor of the customs (/) ; customer of

(</) See Co. Lit. 234 a. The Act does not 
extend to Ireland. Macarty v. Wickford, 
Trin. 0 Geo. IV. K. B. Bac. Alir. ‘Offices 
and Officers’ (but vide 49 Geo. III. c. 129): 
nor to the colonies : Blankard v. Galdy, 2 
Salk. 411; 2 Ld. Raym. 1245. Daws v. 
Pindar, 3 Keb. 29 ; and see Bac. A hr. 
4 Offices and Officers’ (F). But if the 
office, though in the plantations, bad been 
granted under the great seal of England, 
the sale of it would have been held criminal 
at common law. R. r. Vaughan, 4 Burr. 
2194. 2500, Lord Mansfield.

(A) The Act was repealed in 1825 (9 Geo. 
IV.e. 105, s. 10), sofar as regards thecustoms 
or officers in the service of the customs.

(») Ss.5, 9 were repealed in 1893(8.L.R.). 
(/) 12 Co. Rep. 78. 3 Co. Inst. 148. 

Dr. Tudor’s case, Oo. Jac. 299. Robo- 
tham v. Taylor, 2 Brown!. 11. Tux ton v. 
Morris, 2 Ch. Gas. 42. 1 Hawk. c. 97. s. 4.

(Ic) 8ir Arthur Ingram’s case, 3 Bulat. 
91 ; Co. Lit. 234, where it is said that the 
king could not dispense with this statute 
by any non ohxtanle. See also Cro. .lac. 385. 

(/) 2 And. 55, 107.
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a port (m) ; of collector and supervisor of the excise (n) ; clerk of the 
crown, and clerk of the peace (o) ; gaolers (p) ; and stewards of Courts 
leet (7). But offices in fee have been held to he out of the statute (r) ; 
nor was the sale of a bailiwick of a hundred within it, for such an office 
did not concern the administration of justice, nor is it an office of trust (s). 
And for the like reason the office of clerk to the deputy registrar in the 
prerogative Court of Canterbury was held to be not within the Act (/). 
A seat in the six clerks’ office was not within the statute, being a minis­
terial office only (u) ; the statute did not extend to military officers (v). 
In Purdy v. Stacy (w), Lord Mansfield said that if the Lords of the 
Admiralty were to take money for their warrant to appoint a person to 
be a purser, it would be criminal in the corruptor and corrupted.

One who makes a contract for an office in violation of the Act is 
absolutely disabled for life from holding the office and his capacity 
cannot be restored by any grant or dispensation whatever (x).

Deputation. —Where an office is within the statute, and the salary 
is certain, if the principal makes a deputation reserving a less sum out of 
the salary, it is good. And if the profits are uncertain, and arise from 
fees, if the principal makes a deputation reserving a certain sum out of 
the fees and profits of the office, it is good : for in these cases the deputy 
is not to pay unless the profits arise to so much ; and though a deputy 
by his constitution is in place of his principal, vet he has no right to his 
fees, they still continuing to be the principal’s ; so that, as to him, it is 
only reserving a part of his own, and giving away the rest to another. 
But where the reservation or agreement is not to pay out of the profits, 
but to pay generally a certain sum, it must be paid at all events ; and a 
bond for performance of such agreement is void by the statute (»/).

This Act. is recited and much extended by the Sale of Offices Act, 1801) 
(49 Geo. III. c. 126), which enacts (sect. 1), that * all the provisions therein 
contained shall extend to Scotland and Ireland, and to all offices in the 
gift of the Crown, or of anv office appointed by the Crown, and all com­
missions, civil, naval, or military (z), and to all places and employments, 
and to all deputations to any such offices, commissions, places, or em­
ployments, in the respective departments or offices, or under the 
appointment or superintendence and control of the lord high treasurer, 
or commissioners of the Treasury, the secretary of state, the lords com­
missioners for executing the office of lord high admiral (a). . . . The

(m) I II. HI. 327.
(») Law v. Law, 3 l\ Wins. 301.
(o) Maearty v. Wickford, Trin. 0 <ico. II. 

K.B. Bac. Ahr. ‘ Offices and Officers '
(F). See port, p. 020.

ip) Ntockwith v. North, Moore, K.B. 
781.

(</) Williamson r. Barnsley, 1 Brownl. 
To

(r) Ellis v. Ruddle. 2 Lev. 151.
(.<) It. v. God bolt, 4 Leon. 33.
(t) Aston t’. Gwinnell, 3 Y. & J. 130.
(u) Sparrow v. Reynold, Pasch. 20 Car. 

2 (C. B.). Bac. Abr. ' Offices and Officers ’
(F).

(») 1 Vem. 08.

(w) 5 Burr. 2008. There is a ruling in 
2 Vein. 308; and cas. temp. Talbot, 40, that 
the Act did not apply to pursers, which was 
described by Lord Loughborough as con­
trary to an evident principle of law. 1 II.
BL IM.

(r) Hob. 75. Co. Lit. 234. Cro. Car. 
301. Cro. .lac. 380. Cas. temp. Tail». 107.

(//) Bac. Abr. ‘ Offices and Officers ’ (F). 
1 Hawk e. <17. a. 5. Salk. 408. 0 Mod. 
234. Godolphin r. Tudor, Comb. 350.

(z) 5 & 0 Edw. VI. c. 10, did not apply 
to military officers : see note (v), supra.

(a) The parts here omitted were repealed 
in 1872 (35 & 30 Viet. c. 97).
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commander-in-chief... and also the principal officers of any other public 
department (6), or office of his Majesty's government in any part of the 
United Kingdom, or in any of his Majesty's dominions, colonies, or 
plantations, which now belong or may hereafter belong to his Majesty (c) ; 
and also to all offices, commissions, places, and employments belonging 
to or under the appointment or control of the East India Company (d), 
in as full and ample a manner as if the provisions of the said Act were 
repeated, as to all such offices, commissions and employments, and made 
part of this Act ; and the said Act and this Act shall be construed as 
one Act, as if the same had been herein repeated and re-enacted.’ By 
sect. 2 in case of forfeiture the right of appointment vests in the Crown.

Sect. 3. ‘.. . If any person or persons shall sell, or bargain for the sale 
of, or receive, have, or take any money, fee, gratuity, loan of money, 
reward, or profit, directly or indirectly, or any promise, agreement, 
covenant, contract, bond or assurance, or shall by any way, device, or 
means, contract or agree to receive or have any money, fee, gratuity, 
loan of money, reward or profit, directly or indirectly, and also if any 
person or persons shall purchase, or bargain for the purchase of, or 
give or pay any money, fee, gratuity, loan of money, reward or profit, or 
make or enter into any promise, agreement, covenant, contract, bond, 
or assurance to give or pay any money, fee, gratuity, loan of money, 
reward or profit, or shall by any ways, means, or device, contract or 
agree to give or pay any money, fee, gratuity, loan of money, reward, or 
profit, directly or indirectly, for any office, commission, place or employ­
ment, specified or described in the said recited Act [of 1551, ante, p. 620] 
or this Act, or within the true intent or meaning of the said Act, or this 
Act, or for any deputation thereto, or for any part, parcel, or participation 
of the profits thereof, or for any appointment or nomination thereto, or 
resignation thereof, or for the consent or consents, or voice or voices of 
any person or persons, to any such appointment, nomination, or resign­
ation ; then and in every such case, every such person, and also every 
person who shall wilfully and knowingly aid, abet or assist such person 
therein, shall be deemed and adjudged guilty of a misdemeanor.’

By sect. 4, . . If any person or persons shall receive, have or take,
any money, fee, reward, or profit, directly or indirectly, or take any 
promise, agreement, covenant, contract, bond, or assurance, or by any 
way, means, or device, contract or agree to receive or have any money, fee, 
gratuity, loan of money, reward or profit, directly or indirectly, for any 
interest, solicitation, petition, request, recommendation, or negotiation 
whatever, made or to be made, or pretended to be made, or under any 
pretence of making, or causing or procuring to be made, any interest, 
solicitation, 'petition, request, recommendation, or negotiation, in or about

(/<) e.g., post masters. Bourke v. Blake, 
7 Ir. <\ L. It. :U8.

(r) See Grenville v. Atkins, 9 B. & C. 
482.

((/) By the East India Company Act, 
I7ti:$ (38 (ici». III. o. 62), s. fid, tin- making 
or entering into or being a party to any 
corrupt bargain or contract, for the giving 
up or obtaining, or in any other manner

touching or concerning the trust and duty 
of any office or employment under the 
Crown, or the East India Company, by any 
British subject there resident, is to Is» 
deemed a misdemeanor. This Act appears 
to bo superseded by 49 Geo. III. e. 12fl, 
supra. See the Government of India Act, 
1858 (21 & 22 Viet. c. 10C»).
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or in anywise touching, concerning, or relating to, any nomination, 
appointment, or deputation to, or resignation of, any such office, commis­
sion, place, or employment, as aforesaid, or under any pretence for using 
or having used any interest, solicitation, petition, request, recommenda­
tion, or negotiation, in or about any such nomination, appointment, 
deputation, or resignation, or for the obtaining or having obtained the 
consent or consents, or voice or voices, of any person or persons, as 
aforesaid to such nomination, appointment, deputation, or resignation ; 
and also if any person or persons shall give or pay, or cause or procure to 
be given or paid, any money, fee, gratuity, loan of money, reward, or 
profit, or make, or cause, or procure to be made, any promise, agree­
ment, covenant, contract, bond, or assurance, or by any way, means, 
or device, contract or agree, or give or pay, or cause or procure 
to be given or paid, any money, fee, gratuity, loan of money, reward or 
profit, for any solicitation, petition, request, recommendation, or negotia­
tion whatever, made or to be made, that shall in anywise touch, concern, 
or relate to any nomination, appointment, or deputation to, or resignation 
of, any such office, commission, place, or employment as aforesaid, or 
for the obtaining or having obtained, directly or indirectly, the consent 
or consents, or voice or voices, of any persons or person as aforesaid, 
to any such nomination, appointment, deputation, or resignation ; 
and also if any person or persons shall, for or in expectation of gain, fee, 
gratuity, loan of money, reward, or profit, solicit, recommend, or negotiate 
in any manner, for any person or persons, in any matter that shall in 
anywise touch, concern, or relate to, any such nomination, appointment, 
deputation, or resignation aforesaid, or for the obtaining, directly or 
indirectly, the consent or consents, or voice or voices, of any person or 
persons to any such nomination, appointment, or deputation, or resigna­
tion aforesaid, then and in every such case every such person, and also 
every person who shall wilfully and knowingly aid, abet, or assist, such 
person therein, shall be deemed and adjudged guilty of a misdemeanor.’

By sect. 5, . If any person or persons shall open or keep any house,
room, office or place for the soliciting, transacting or negotiating in any 
manner whatever any business relating to vacancies in, to the sale or 
purchase of, or appointment, nomination, or deputation to, or resignation, 
transfer, or exchange of any offices, commissions, places, or employment 
whatever, in or under any further department, then, and in every such 
case, every such person, and also every other person who shall wilfully 
and knowingly aid, abet, or assist therein shall be deemed and adjudged 
guilty of a misdemeanor/

By sect. 6, any person advertising any office, place, &c., or the name 
of any person as broker, &c., or printing any advertisement or proposal 
for such purposes, is liable to a penalty of £50.

Sect. 9 provides that the Act shall not extend to any office excepted 
from the Act of 1551, nor to any office which was legally saleable before 
the passing of this Act, and in the gift of any person by virtue of any 
office of which such person is or shall be possessed under any patent or 
appointment for his life (e).

c) Ss. 7, 8, and the rest of s. 9 were repealed in 1872 (S. L. R. No. 2).
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Sect. 1C provides that the Act shall not extend to prevent or make 
void any dej>iitalion to any office, in any case in which it is lawful to 
appoint a deputy, or any agreement, &c., lawfully made in respect of 
any allowance or payment to such principal or deputy respectively, out of 
the fees or profits of such office (/).

By sect. 11, annual reservations, charges, or payments, out of fees 
or profits of anv office, to any person who shall have held such office, in 
any commission, or appointment of any person succeeding to such office, 
and agreements, &c., for securing such reservations, charges, or payments, 
are also excepted ; provided that the amount of the reservations, &c., 
and the circumstances and reasons under which they shall have been 
permitted, shall be stated in the commission or instrument of appoint­
ment of the successor (#/).

By sect. 14, offences against the Acts of 1551 and 1809, by any 
governor, lieutenant-governor, or person having the chief command, 
civil or military, in his Majesty's dominions, colonies, or plantations, 
or his secretary, may be prosecuted and determined in the High Court of 
Justice in London or Middlesex (/<), in the same manner as any crime, 
&c., committed by any person holding a public employment abroad 
may be prosecuted under the provisions of the Criminal Jurisdiction 
Act, 1802 (42 Geo. III. c. 85) (i).

Where by an agreement, reciting that the plaintiff carried on the 
business of a law stationer, and was sub-distributor of stamps, collector 
of assessed taxes, and that being desirous of giving up his said business, 
he had agreed with the defendant for the sale of the same for the sum of 
£300, it was witnessed that, in consideration of the sum of £300, the 
plaintiff agreed to sell and the defendant agreed to buy the said business 
of a law stationer so carried on by the plaintiff, and all his goodwill and 
interest therein, and that the plaintiff should not at any time afterwards 
carry on the business of a law stationer, or collect any of the assessed 
taxes, but would use his utmost endeavours to introduce the defendant 
to the said business and offices ; it was held that the agreement was a 
contract for the sale of the offices of sub-distributor of stamps and 
collector of assessed taxes, and illegal within the Acts of 1551 and 1809. 
It was one entire contract, and the defendant could not be called upon to 
pay, except upon the performance by the plaintiff of the whole consider­
ation. According to the plain words of the agreement, a part of the 
consideration was the agreement by the plaintiff to recommend the 
defendant to the offices, which was prohibited by the statutes (;).

Where a British subject, being a lieutenant in a regiment in the East 
India service, and divers other officers in the said regiment agreed with 
A. G., that the said lieutenant and other officers should subscribe and 
pay to the said A. G., being a major and their senior in the said regiment, 
and that he should accept from them a certain sum of money in consider­
ation of his resigning his said position as major in the said regiment, 
and creating a vacancy of major therein, and the money was paid to A. G.,

(/) Ante, p. (521.
(y) S. 12 was repealed in 1872 (S. L. R. 

No. 2).
(A) In the place of the Court of King's

Bench at Westminster, vide ante, p. 31.
(i) Ante, p. S. 15 was repealed in

1872 (S. L. R. No. 2).
(;) Hopkins v. Prescott, 4 C. B. 578.
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and he resigned his said position in pursuance of the said agreement ; 
it was held that the agreement was illegal, under sect. \ of the Act of 
1809, and that a bond given in pursuance of it was void (k).

The sale of an East India Director’s nomination to a cadetship was 
within sect. 3 of that Act, although by the practice of the Company 
such nomination is given only in the form of a presentation of the party 
by the director to the Court of Directors, * provided he shall appear to ’ 
them ‘ eligible for that station,’ and he must afterwards be examined 
by the committee appointed for that purpose, and passed : and although 
the nomination only gives the party, when examined and passed, a right 
to go out to India, which he must do at his own expense, and obtain a 
commission on his landing ; but before that time he receives no pay from 
the Company, and is not under their control. For the object of the 
enactment was to prevent all corrupt bargains for the sale of patronage 
in matters of public concernment : and with that view it is immaterial 
whether that to which the nomination is sold can be described with most 
critical correctness by any of the terms, ‘ office, commission, place, 
or employment.’ And a cadetship may be described in an indictment 
under the Act as an ‘ office, commission, place, and employment ' (l).

A., an attorney, who held the offices of clerk of the peace for a liberty, 
clerk to the commissioners of land and assessed taxes, clerk to the 
commissioners of sewers, clerk to the magistrates, clerk to the deputy- 
lieutenants, steward of divers manors, and coroner to the said liberty, 
entered into articles of partnership with B., by which, after reciting that 
he held many offices, &c., and that it had been agreed that they should 
enter into partnership * in the said business and in the emoluments of 
the said offices, &c., upon the terms thereinafter expressed,’ it was agreed 
that they should enter into partnership for twenty years, and that ‘ all 
the profits and emoluments arising from the said offices,’ &c., during the 
said partnership should be considered as partnership property, and 
distributed accordingly ; it was also agreed that if A. died within the term 
then, during such period as no son of A. should be a partner in the said 
business, B. should be interested in one moiety of the said business, and 
the executors of A. should be entitled to the profits of the other moiety 
of the said business, to be applied as part of his personal estate ; and it 
was held that the agreement was not a contract for the sale of an office 
within the Acts of 1551 and 1809 (m).

Where a count of an indictment for a misdemeanor in the sale of 
the office of a chaplain in the East Indies, alleged that the defendants 
unlawfully and corruptly did contract with 1). N. to procure the 
appointment of a certain office and employment under the appointment 
and control of the East India Company, to wit, the office and employment 
of a chaplain in India, of a person duly qualified for the said office to be 
named by the said 1). N. in that behalf ; it was held that the count was 
bad ; for the contract or agreement must be to receive money or

(*) Graeme v. Wroughton, 11 Ex. 14(5.
(1) R. v. Charrette, 13 Q.B. 447. As to 

appointments in India, see the Government 
of India Acts, 1858 (21 & 22 Viet. e. 100), 
and I KOI (24 & 25 Viet. e. 104). llbert.

VOL. I.

Government of India (2nd ed.), 154.
(w) Stcrry t\ Clifton, 0 C. 11. 110. It 

was also held that the latter clause was not 
a violation of 22 Geo. H. o. 40, a. 11, re­
pealed by 7 & 8 Viet. c. 73.

2 8
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profit, and the word ‘ corruptly ' is not sufficient to bring it within the 
Act (n).

The Act of 1809 did not extend to purchases and exchanges of com­
missions in his Majesty’s forces, at the regulated prices ; or to anything 
done in relation thereto by authorised regimental agents not advertising 
and not receiving money, &c., in that behalf. But officers receiving, 
or paying, or agreeing to pay, more than the regulated prices, or paying 
agents for negotiating, on conviction by a court-martial, forfeited their 
commissions, and were cashiered.

By * The Regimental Exchange Act, 1875 ' (38 & 39 Viet. c. 16), sect. 2, 
‘ his Majesty may, from time to time, by regulation, authorise exchanges 
to be made by officers in his Majesty’s regular forces from one regiment or 
corps to another regiment or corps, on such conditions as to his Majesty 
may for the time being seem expedient, and nothing contained in the 
Army Brokerage Acts (o) shall extend to any exchanges made in manner 
authorised by any regulation of his Majesty for the time being in force.'

By an Act of 1688 (1 Will. & M. c. 21), it is made unlawful for any 
custos rotulorum or other person who has the right to nominate, elect, or 
appoint a clerk of the peace (p) to sell the place or take any bond or 
assurance or to have any reward, fee, money, or profit, directly or 
indirectly, to him or to any other person for nominating, &c. If the 
appointing authority sells or the clerk buys the place each forfeits his 
office and double the sum or value of what is given or received, recover­
able by action by a common informer, sect. 7 (p). The clerk must, on 
taking office, swear that he has not given nor will give anything for his 
appointment (sect. 8).

By the Clerk of Assize (Ireland) Act, 1821 (1 & 2 Geo. IV. c. 54), the Act 
of 1809 (q) is extended * to prevent the sale or brokerage of t he office of 
clerk of assize or nisi prias or judges’ registrar in Ireland in as full and 
ample manner as if these offices had been mentioned in the Act of 1809 
to all intents and purposes whatsoever * (sect. 7).

By the Sheriffs Act, 1887 (50 & 51 Viet. c. 55, s. 19), ‘ a sheriff shall 
not let to farm his county or any part thereof.'

By sect. 27, * A person shall not directly or indirectly by himself or by 
any person in trust for him or for his use buy, sell, let, or take to farm 
the office of under-sheriff, deputy sheriff, bailiff, or any other office or place 
appertaining to the office of sheriff, nor contract for promise or grant for 
any valuable consideration whatever any such office or place, nor give 
promise or receive any valuable consideration whatever for any such 
office or place. Any person acting in contravention of the section not 
being an under-sheriff, deputy sheriff, bailiff, or sheriff’s officer is to be 
punished as if he were such ’ (r).

(n) Hamo r. R., 2 Cox. 178.
(o) Defined by h. 3 as meaning 5 & ft 

Edw. VI. c. 16, and 49 Cleo. III. c. 120, 
ante. pp. 620. 621.

(p) The office would seem to be within 
5 & 6 Edw. VI. c. 10. The appointment 
to the office is now made in counties in

England by the joint committee of justices 
and the county council (51 & 52 Viet. c. 41. 
s. 83), and in boroughs by the town council 
(46 & 46 Viet. c. 60, s. 164).

(q) Ante, p. 621.
(r) As to punishment, sec 50 & 61 Viet, 

c. 56, s. 29, ante, p. 007.
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By Statute—Selling or Purchasing Office.—Code sec. 162 
Receiving or Giving Reward for Interest, etc., About Public Office 

—Code sec. 163.
Punishment.—Code sec. 1052
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CHAPTER THE THIRD.

BRIBERY AND CORRUPTION.

Sect. I.—Bribery ov Public Officers.

Bribery is the receiving or offering any undue reward by or to anv 
person whatsoever, in a public office, in order to influence his behaviour 
in office, and incline him to act contrary to the known rules of honesty 
and integrity (a). ‘ Whenever a person is bound by law to act without 
any view to his private emolument, and another by a corrupt contract 
engages such person on condition of the payment, of money or other 
lucrative consideration to act in a manner which he shall prescribe, 
both parties are by such contract guilty of bribery ’ (6).

It is an indictable misdemeanor at common law to bribe or to attempt 
to bribe (c) any person holding a public office, and for any person in an 
official position corruptly to use the power or interest of his position for 
rewards or promises, by asking for or accepting a bribe. Thus a clerk to 
the agent for French prisoners of war was indicted for taking bribes from 
the prisoners in order to obtain the exchange of some of them out of their 
turn (d).

It is immaterial whether the office is an office of the State (e), or in a 
public department (/), or is judicial (</), or ministerial (//), or municipal («), 
or parochial (/).

As to bribery of jurymen, see ‘Embracery,’ ante, p. 598. As 
to bribery to obtain a public office, see 1 Hawk. c. 67, s. 3, and 
ante, p. 619. As to bribery in connection with elections, see post, 
p. 636. By 31 Eliz. c. 6, penalties are imposed with reference to 
bribery and corruption in the election, presentation, or nomination of

(«) 3 Co. Inst. 149. 1 Hawk. c. 07, s. 2. 
4 HI. Com. 139. 3 Stcph. Hist. Or. L.
250. The older definitions limit the offence 
to judicial officers : and the old form of 
the judicial oath expressly hound the 
judges not to take any gift from any person 
who had a plea pending before them. See 
Bodmin ease, 10 M. & H. 124, Willes, .1.

(b) 2 Douglas, Election Cases, 400.
(c) * In many cases, especially in bribery 

at elections to Parliament, the attempt is 
a crime if it is completed on his side who 
offers it.' R. ». Vaughan, 4 Burr. 
2494, 2500, Ld. Mansfield. Vide ante, 
p. I !•">.

(rf) R. ». Beale [1798], 1 East, 183, fit. 
And see R. ». Vaughan, 4 Burr. 2494. R. 
v. Pullman, 2 Camp. 229.

(e) R. ». Vaughan, ubi supra (attempt to

bribe a cabinet minister to give the de­
fendant an office in Jamaica).

(/) R. ». Cassano, 5 Esp. 231 (Customs). 
R. ». Beale, ubi supra.

(f/) 3 Co. Inst. 147. Earl of Maccles­
field’s case, 10 St. Tr. 707. R. ». Steward, 
2 B. & Ad. 12. R. ». Vaughan, 4 Burr. 
”494, 2500, Lord Mansfield. R. r. Harrison,
I Bait, P.C, (Coroner).

(h) R. ». Richardson 11890], 111 Cent. 
O. n. Be*. Pap. 611 It. * Uhwe* 
119041, 140 Cent. Cr. Ct. Sew. Pap. 731 
(constables).

(i) R. ». Plympton, 2 Ld. Ray in. 1377. 
R. ». Mayor of Tiverton, 8 Mod. 180. R. ». 
Steward, 2 B. & Ad. 12 (corporate offices).

(j) R. ». Lancaster, 10 Cox, 737 (assist- 
ant overseer). R. ». Joliffc, 1 East, 154 n. ; 
4 T. R. 285 (overseers).

2 8 2
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fellows, scholars, &c., in churches, colleges, schools, hospitals, halls, or 
societies, and to simony and corrupt institution to or resignation of 
benefices. Bribery is now an extradition crime (/;).

Sect. II.—Corruption in Municipal Affairs.

Corruption.—By the Public Bodies (Corrupt Practices) Act, 1889 
(52 & 53 Viet. c. 69), sect. 1—

(1) ‘ Every person who shall, by himself, or by or in conjunction with 
any other person, corruptly solicit or receive, or agree to receive for himself 
or for any other person, any gift, loan, fee, reward, or advantage (k) 
whatever, as an inducement to, or reward for, or otherwise on account of 
any member, officer, or servant of a public body, as in this Act defined (/), 
doing, or forbearing to do anything in respect of any matter or trans­
action whatsoever, actual or proposed, in which the said public body is 
concerned shall be guilty of a misdemeanor.’

(2) ‘ Every person who shall by himself or by or in conjunction with 
any other person, corruptly give, promise, or offer any gift, loan, fee, 
award, or advantage whatsoever, to any person whether for the benefit 
of that person, or of another person, as an inducement to, or reward for, 
or otherwise, on account of any member, officer, or servant of any public 
body, as in this Act defined, doing, or forbearing to do, anything in 
respect of any matter or transaction whatsoever, actual or proposed, in 
which such public body as aforesaid is concerned, shall be guilty of a 
misdemeanor.’

Punishment. -By sect. 2, ‘ Anv person, on conviction, for offending 
as aforesaid, sh at the discretion of the Court before which he is 
convicted—

a. be liabh io be imprisoned for any period not exceeding two years, 
with ithout hard labour, or to pay a fine not exceeding £500, 
or t h such imprisonment and such fine ; and

b. in uiition, be liable to be ordered to pay to such body, and in such 
manner as the Court directs, the amount or value of any gift, loan, 
fee, or reward received by him, or any part thereof ; and

c. be liable to be judged incapable of being elected or appointed to any 
public office (m) for seven years from the date of his conviction, and 
to forfeit any such office held by him at the time of his conviction, and

(l. in the event of a second conviction for a like offence, he shall, in 
addition to the foregoing penalties, be liable to be adjudged forever 
incapable of holding anv public office (m) and to be incapable for 
seven years of being registered as being an elector, or voting at an 
election, either of members to serve in Parliament or of members 
of any public body, and the enactments for preventing the voting 
and registration of persons declared, by reason of corrupt practices, 
to be incapable of voting, shall apply to a person adjudged in 
pursuance of this section to be incapable of voting ; and

e. if such person is an officer or servant in the employ of any public 
body, upon such conviction, he shall, at the discretion of the Court,

(jj) 0 Edw. VII. c. 16. (/) Ibid.
(it) Defined s. 7, yost, p. 629. (m) Ibid.
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be liable to forfeit his right and claim to any compensation or 
pension to which he would otherwise have been entitled/

Savings as to Offences under Other Laws.—By sect. 3 (1)4 Where an 
offence under this Act is also punishable under any other enactment or 
at common law, such offence may be prosecuted and punished either 
under this Act, or under the other enactment, or at common law, but so 
that no person shall be punished twice for the same offence ’ (n).

(2) ‘ A person shall not be exempt from punishment under this 
Act by reason of the invalidity of the appointment or election of a person 
to a public office/

By sect. 4, ' A prosecution for an offence under this Act shall not be 
instituted except by or with the consent of the Attorney-General/ i.c, 
the Attorney or Solicitor-General for England or Ireland and the Lord 
Advocate as respects Scotland (subsect. 2) (o).

By sect. 6, ‘ A Court of general or quarter sessions shall in England 
have jurisdiction to inquire and hear and determine an offence under this 
Act/

By sect. 7, * The expression “ public body ” means any council of a 
county or council of a city or town, any council of a municipal borough, 
also any board, commissioners, select vestry, or other body which has 
power to act under and for the purposes of any Act relating to local 
government or the public health or to poor law, or otherwise to administer 
money raised by rates in pursuance of any public general Act, but does not 
include any public body as above defined existing elsewhere than in the 
United Kingdom. The expression “ public office ” means any office or 
employment of a person as member, officer, or servant of such public body. 
The expression “ person ” includes a body of persons, corporate or in­
corporate (p). The expression “advantage” includes any office or dignity 
and any forbearance to demand any money or money's worth or valuable 
thing, and includes any aid, vote, consent, or influence, or pretended aid, 
vote, consent, or influence, and also includes any promise or procurement 
of or agreement or endeavour to procure, or the holding out of any 
expectation of any gift, loan, fee, reward, or advantage as before 
defined ’ (q).

Sect. 111.—Corruption of Agents in Business, &c.

Punishment of Corrupt Transactions with Agents. By the Prevention 
of Corruption Act, 190G (6 Edw. VII. c. 34) (r), by sect. J,

‘(1) If any agent corruptly accepts or obtains, or agrees to accept 
or attempts to obtain, from any person, for himself or for any other 
person, any gift or consideration as an inducement or reward for 
doing or forbearing to do, or for having after the passing of this Act 
done or forborne to do, any act in relation to his principal’s affairs or 
business, or for shewing or forbearing to shew favour or disfavour 
to any person in relation to his principal’s affairs or business ; or

(n) Vide ante, p. 0. (ç) S. 8 adapts the Act to Scotland.
(o) S. G as to costs is repealed by 8 Edw. S. it relates to proceedings in Ireland.

VII. o. 15, post, Bk. xii. o. v. (r) The Act was passed August 4, 1906,
(?) Vide ante, p. 3. and came into force on January 1, 1907.
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if any person corruptly gives or agrees to give or offers any gift or 
consideration to anv agent as an inducement or reward for doing 
or forbearing to do, or for having after the passing of this Act 
done or forborne to do, any act in relation to his principal’s affairs 
or business, or for shewing or forbearing to shew favour or disfavour 
to any person in relation to his principal's affairs or business ; or

If any person knowingly gives to any agent, or if any agent knowingly 
uses with intent to deceive his principal, any receipt, account, or 
other document in respect of which the principal is interested, 
and which contains any statement which is false or erroneous or 
defective in any material particular, and which to his knowledge 
is intended to mislead the principal ; 

he shall be guilty of a misdemeanor, and shall be liable on conviction 
on indictment to imprisonment, with or without hard labour, for a 
term not exceeding two years, or to a fine not exceeding five hundred 
pounds, or to both such imprisonment and such fine, or on summary 
conviction to imprisonment, with or without hard labour, for a term not 
exceeding four months, or to a fine not exceeding fifty pounds, or to both 
such imprisonment and such fine.

(2) For the purposes of this Act the expression “ consideration ” 
includes valuable consideration of any kind ; the expression “ agent ” 
includes any person employed by or acting for another ; and the 
expression “ principal ” includes an employer.

(3) A person serving under the Crown or under any corporation or 
any municipal, borough, county, or district council, or anv board of 
guardians, is an agent within the meaning of this Act ’ («).

Prosecution of Offences.—By sect. 2, ‘ (1) A prosecution for an 
offence under this Act shall not be instituted without the consent, in 
England of the Attorney-General or Solicitor-General, and in Ireland of 
the Attorney-General or Solicitor-General for Ireland.

(2) The Vexatious Indictments Act, 1859 (22 & 23 Viet. c. 17), as 
amended by any subsequent enactment (t), shall apply to offences under 
this Act as if they were included among the offences mentioned in section 
one of that Act.

(3) Every information for any offence under this Act shall be upon 
oath (u).

(5) A Court of quarter sessions shall not have jurisdiction to inquire of, 
hear, and determine prosecutions on indictments for offences under th is Act.

(6) Anv person aggrieved bv a summary conviction under this Act 
may appeal to a Court of quarter sessions.’

Sea Fishery Apprentices. By the Merchant Shipping Act, 1894 
(57 & 58 Viet. c. 60), s. 398, * If any person (a) receives any money or 
valuable consideration from the person to whom an apprentice in the 
sea-fishing service is bound, or to whom a sea-fishing boy (v) is bound

(«) 8. 1 extends to Scotland, subject to 
a provision that proceedings with a view to 
summary conviction arc to lie before the 
sheriff (s. 3).

(f) See port, Bk. ii. p. 1927.

(it) Sub-8. 4 as to costs is superseded by 
8 Kdw. VII. c. 16, post, Bk. xii. c. v.

(t>) i.e.. a boy of 13 or under Hi bound 
by indenture or agreement (s. 393).
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by anv agreement, or from any one on that person’s behalf, or from the 
apprentice or boy or any one on the apprentice’s or boy’s behalf in 
consideration of the apprentice or boy being so bound ; or (6) makes or 
causes any such payment to be made, that person shall in respect of each 
offence be guilty of a misdemeanor whether the apprentice or boy was 
or was not validly bound,’
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CANADIAN NOTES.

BRIBERY AND CORRUPTION.

Sec. 1.—Bribery of Public Officer.
Accepting or Obtaining Office Corruptly.—Code see. 156.
Taking or Giving Bribe.—Code sec. 157.

Sec. 2.—Corruption in Municipal Affairs.
Punishment.—Code sec. 161.
Limitation of Prosecution.—Code see. 1140(6).
The receiving of a sum of money from contractors with the muni­

cipal corporation by the officer of the corporation having the supervi­
sion of the contractors’ work as a payment made to corruptly influence 
him in the performance of his official duties, constitutes the offence 
of bribery by sec. 161 of the Criminal Code of Canada. Re Cannon, 
14 Can. Cr. Cas. 186.
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CHAPTER THE FOURTH.

OF OFFENCES WITH REFERENCE TO THE REGISTRATION OF ELECTORS AND 
VOTING, ETC., AT ELECTIONS.

Sect. I.—Offences in Connection with the Preparation of 
Electoral Registers.

Wilful neglect or breach of duty by officials under the Acts relating 
to the registration of electors appears not to be indictable (a) ; being 
in most if not all cases specifically and summarily punishable under the 
Acts (b).

By the Parliamentary Registration Act, 1843 (6 & 7 Viet. c. 18), s. 41. 
a revising barrister has power to administer an oath to all persons exam­
ined before him, ‘ and all parties whether claiming or objecting or objected 
to, and all persons whatsoever may be examined on oath touching the 
matters in question ; and every person taking an oath or affirmation under 
this Act who shall wilfully swear or affirm falsely shall be deemed guilty 
of perjury.’

By the. County Voters Registration Act, 1865 (28 & 29 Viet. c. 30), 
s. 11, ‘ Any person falsely or fraudulently signing any such declara­
tion (c), in the name of any other person, whether such person shall 
be living or dead ; and every person transmitting as genuine any 
false or falsified dec laration, knowing the same to be false or falsified, 
and any person knowingly and wilfully making any false state­
ment of fact in such declaration, shall be guilty of a misdemeanor, 
and punishable by fine or imprisonment for a term not exceeding 
one year, and the revising barrister shall have power to impound any 
such declaration.’

By the Parliamentary and Municipal Registration Act, 1878 (41 & 42 
Viet. c. 26), s. 25, ‘If any person falsely or fraudulently signs any 
such declaration [as last aforesaid] (d), or any declaration either as 
claimant or witness in respect of a claim to vote as a lodger in the name

(fl) R. v. Hall [1801], 1 Q.B. 747,<im5, p.
11.

(6) Seo 2 & 3 Will. IV. c. 45, s. 70 (penal 
action) ; ($ & 7 Viot. c. 18, ss. 43, 32, 07 ; 
30 k 31 Viet. c. 68, a. 28 ; 30 & 81 Viot. 
c. 102, HH. 28. 20; 31 & 32 Viot. c. 58, ss. 28, 
20; 32 & 33 Viet. o. 41, s. 10; 41 & 42 Viet, 
o. 20, 88. 10, 20. 36 ; 48 & 40 Viet. c. 3, 
8. 9 (3) ; 48 & 40 Viet. c. 15, h. 10.

(c) As is mentioned in s. 10 of the Act, 
by a person whoso place of abode is not

correctly described on the county voters' 
list, or who has received an objection 
founded on the second column of the list. 
The declaration may he made before a 
commissioner of oaths or a justice of the

(rf) t.e., in s. 24, viz. a declaration as to 
misdescription of the name, place of alxxle, 
or qualification of the voter, or other errors 
in the voters' list for a parliamentary 
borough or burgess list.
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of any other person whether that person is living or dead, or in a fictitious 
name, or sends as genuine any false, or falsified declaration knowing the 
same to be false or falsified, or knowingly and wilfully makes any false, 
statement of fact in any declaration of the nature aforesaid, he shall be 
guilty of a misdemeanor, and punishable by fine or by imprisonment 
for a term not exceeding one year, and the revising barrister shall have 
power to impound such declaration.'

Sect. II. -Official Misconduct with Reference to Elections.

(a) Misconduct by the Returning Officer and his Staff.

Wilful delay, neglect, or refusal duly to return any person who ought 
to be returned to Parliament is dealt with under sect. 48 of the Parliamen­
tary Elections Act, 18G8 (31 & 32 Viet. c. 125), without prejudice to any 
power of Parliament to punish the officer (e).

Wilful misfeasance by a returning officer or presiding officer or clerk 
in the execution of his office would seem to be a misdemeanor indict­
able at common law ; in addition to the penalties incurred under sect. 
11 of the Ballot Act, 1872 (35 & 36 Viet. c. 33), and sect. 61 (1) of the 
Corrupt, «fcc., Practices Prevention Act, 1883 (46 & 47 Viet. c. 51).

By sect. 50 of the Representation of the People Act, 1867 (30 & 31 
Viet. c. 102), ‘ No returning officer for any county or borough, nor his 
deputy, nor any partner or clerk of either of them shall act as agent for 
any candidate in the management or conduct of his election as a member 
to serve in Parliament for such county or borough and if any returning 
officer, his deputy, the partner, or clerk of either of them shall so act, he 
shall be guilty of a misdemeanor (/).

Mayors. -The duties of mayors as to elections for Parliament are 
prescribed by the Acts above stated. Their duties as to municipal 
elections are prescribed by the Municipal Corporations Act, 1882 (45 
& 46 Viet. c. 50) (fj). By sect. 75 they incur liability to a fine recoverable 
by action for neglecting or refusing to conduct or declare an election.

(b) Neglect or Delay in Delivering Parliamentary Election Writs.
The Parliamentary Writs Act, 1813 (53 Geo. 111. c. 89), enacts (s. 1) 

that the. messenger, or pursuivant of the great seal, or his deputy, shall, 
after the receipt of such writs, forthwith carry such of them as shall 
be directed to the sheriffs of London or Middlesex, to the respective 
officers of such sheriffs, and the other writs to the general post-office in 
London, and there deliver them to the postmaster-general for the time 
being, or to such other person as the postmaster shall depute to receive 
the same (which deputation the postmaster is thereby required to make),

(e) Rogers on Elections (18th etl.), Vol. 
ii. p. 81. May, Pari. Pr. (11th cd.). 2
Douglas, Election Cases, (2nd ed.), 177.

(/) This section is applied by s. II of the 
Ballot Act, 1872, to any returning officer 
or officer appointed by him in pursuance 
of that Act, and to his partner or dork.

(g) These duties were formerly regulated 
by 11 Geo. I. c. 4, s. 0, on which see R. v.

Corry, 6 East, 372, where it was held that 
voluntary absence from an election was not 
indictable unless presence was necessary to 
constitute a legal meeting of the corpora­
tion for the election. That Act was re- 
pealed as to boroughs subject to the Muni- 
ci pal Corporations Act, 1882 (46 & 41» Viet, 
e. 60), by s. 6 of that Act ; and repealed in 
toto in 1887. (N. L R.)
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who, on receipt thereof, shall give an acknowledgment in writing, ex­
pressing therein the time of delivery, and shall keep a duplicate of such 
acknowledgment signed by the parties respectively to whom and by whom 
the same shall he so delivered ; and that the postmaster or his deputy 
shall despatch all such writs free of postage, by the first post or mail, 
after the receipt thereof, under covers directed to the proper officers, to 
whom the. said writs shall be respectively directed, accompanied with 
proper directions to the postmaster or deputy postmaster of the place, 
or nearest to the place where such officers shall hold their office, requiring 
such postmaster or deputy forthwith to carry such writs respectively to 
such office, and to deliver them there to the officers to whom they shall be 
respectively directed, or their deputies, who are required to give to such 
postmaster or deputy a memorandum in writing, acknowledging the 
receipt of every such writ, and setting forth the day and the hour the same 
was delivered by such postmaster or deputy, and which memorandum 
shall also be signed by such postmaster or deputy, who is required to 
transmit the same by the first or second post afterwards to the post­
master general or his deputy at the general post-office in London, who are 
required to make an entry thereof in a proper book for that purpose, 
and to file the memorandum along with the duplicate of the said acknow­
ledgment, signed by the messenger, to the intent that the same may be 
inspected or produced upon all proper occasions by any person interested 
in such elections.

The statute, after directing that all persons to whom the writs for 
the election of members to Parliament ought to be and are usually 
directed, shall, within a month after the passing of the Act (July 2,1813) 
send to the postmaster-general an account of the places where they shall 
hold their offices, and so from time to time, as often as such places shall 
be changed ; and of the post town nearest to such offices ; or in case 
any such office shall be in the cities of London, Westminster, or the 
borough of Southwark, or within five miles thereof, shall send such 
account to the messenger of the great seal (/<).

By sect. 6, ‘ Every person concerned in the transmitting or delivery 
of any such writ as aforesaid who shall wilfully neglect or delay to deliver 
or transmit any such writ, or accept any fee, or do any other matter or 
thing in violation of this Act, shall be guilty of a misdemeanor, and may 
upon any conviction upon any indictment or information in his Majesty's 
Court of King’s Bench be fined and imprisoned at the discretion of the 
Court for such misdemeanor ’ (i).

(A) Ns. 2, 3. The portions omitted from 
ss. 2, 3 were repealed in 1873 (311 & 37 Viet, 
e. ftl, h. 2). N. 4 was repealed by the (treat 
Neal Offices Aet, 1874 (37 & 38 Viet. e. 81 ). 
which makes provision for the transfer of 
the duties of the messenger or pursuivant 
of the great seal to an officer to be ap­
pointed by the Lord Chancellor (ss. 4. 12).
N. 6 forbids the messenger of the great seal 
and his deputies to receive or take any fee

or gratuity for conveyance or delivery of 
the writs. No much of the section as 
commuted fees formerly payable was re- 
pealed in 1873 (36 & 37 Viet. c. 91). 
S LB.

(i) This was the rule under the old law. 
Coombc r. l*itt. 1 W. HI. 523. For old 
decisions on election petitions, see Douglas, 
Election Cases (2nd cd.), 1802.
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Sect. III.—Corrupt and Illegal Practices at Elections.

(a) Definitions of Corrupt Practices, dc.

Parliament.—The statute law relating to corrupt and illegal practices 
at Parliamentary elections is now embodied in the Corrupt and Illegal 
Practices Prevention Acts, 1883 and 1895, and the enactments scheduled 
thereto, and in the Public Meetings Act, 1908 (8 Edw. VII. c. 66), s. 1.

Definitions.—By the Corrupt and Illegal Practices Prevention Act, 
1854 (17 & 18 Viet. c. 102), s. 38, ‘ Throughout this Act, in the construction 
thereof, except there be something in the subject or context repugnant 
to such construction, . .. the word “election” shall mean the election 
of any member or members to serve in Parliament ; and the words 
“returning officer” shall apply to any person or persons to whom, by virtue 
of his or their office under any law, custom, or statute, the execution of 
any writ or precept doth or shall belong for the election of a member or 
members to serve in Parliament, by whatever name or title such person 
or persons may be called ; . . . and the word “ voter” shall mean any 
person who has or claims to have a right to vote in the election of a 
member or members to serve in Parliament.'

By the Corrupt and Illegal Practices Prevention Act, 1883 (46 & 47 
Viet. c. 51); s. 64, ‘ In this Act unless the context otherwise requires—

The expression “ election ” means the election of a member or 
members to serve in Parliament.

The expression “ election petition ” means a petition presented in 
pursuance of the Parliamentary Elections Act, 1868 (31 & 32 Viet. c. 125), 
as amended by this Act.

The expression “ election Court ” means the judges presiding at the 
trial of an election petition or, if the matter comes before the High Court, 
that Court.

The expression “ person ” includes an association or body of persons 
corporate or incorporate, and where any act is done by any such association 
or body, the members of such association or body who have taken part 
in the commission of such act shall be liable to any fine or punishment 
imposed for the same by this Act.

The expression “ indictment ” includes information.
The expression “ costs ” includes costs and charges and expenses.*
Corrupt Practice. By the Corrupt and Illegal Practices Prevention 

Act, 1883 (46 & 47 Viet. c. 51), s. 3, ‘ The expression “ corrupt practice ” 
as used in this Act, means any of the following offences : namely, 
treating (j) and undue influence (k) as defined in this Act, and bribery (/), 
and personation (m) as defined by the enactments set forth in part iii. 
of the third schedule to this Act, and aiding, abetting, counselling, and 
procuring the commission of the offence of personation, and every offence
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which is a corrupt practice within the meaning of this Act shall be a 
corrupt practice within the meaning of the Parliamentary Elections Act, 
1868 (31 & 32 Viet. c. 126), supra.

Municipal Elections. —The law as to corrupt practices in municipal 
elections is contained in the Municipal Corporations Act, 1882, as 
amended in 1884.

By the Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), part iv. 
(Corrupt Practices), s. 77, ‘ In this part, bribery, treating, undue influence, 
and personation, include respectively anything done, before, at, after, or 
with respect to a municipal election which, if done before, or after, or with 
respect to a parliamentary election, would make the person doing the 
same liable to any penalty, punishment, or disqualification for bribery, 
treating, undue influence, or personation as the case may be under any 
Act for the time being in force with respect to parliamentary elections ’ (w).

By the Municipal Election, Corrupt, &c., Practices Prevention Act, 
1884 (47 & 48 Viet. c. 70), s. 2 (1), ‘ The expression “corrupt practices” 
means in this Act any of the following offences, namely, bribery, treating, 
undue influence, and personation, as defined in the enactments set forth in 
part i. of the third schedule to this Act (o), and aiding, abetting, counsel­
ling, and procuring the commission of the offence of personation.’

Subsect. (2), ‘ A person who commits any corrupt practice in reference 
to a municipal election shall be guilty of a like offence, and shall on 
conviction be liable to the like punishment and be subject to the like 
incapacities as if the corrupt practice had been committed at a 
parliamentary election.’

The statutory provisions as to corrupt practices at municipal elections 
apply to elections of the mayor, aldermen, or councillors, auditors, &c., 
of a municipal borough, of improvement commissioners (/>), to county 
council elections (</), to elections in the City of London (r), subject to the 
provisions of a local Act (50&51 Vict.c. xiii.), and of metropolitan borough 
councillors ($), councillors of urban {t) and rural (u) districts, and of 
rural parishes (v), and guardians of urban districts («?), and in London (x).

Punishment.- -By 46 & 47 Viet. c. 51,s. 6(1), ‘ A person who commits 
any corrupt practice other than personation or aiding, abetting, counsel­
ling or procuring the commission of the offence of personation, shall be 
guilty of a misdemeanor, and on conviction on indictment, shall be liable 
to be imprisoned, with or without hard labour, for a term not exceeding 
one year, or to be fined any sum not exceeding £200/

(2) ‘A person who commits the offence of personation, or of aiding, 
abetting, counselling or procuring the commission of that offence (//),

(n) Sa. 78 80, 82-84 of part iv. arc re- 
pealed and replaced by the Municipal 
Elections Corrupt, &c., Practices Preven­
tion Act, 1884 (temp.).

(o) The scheduled enactments arc those 
set out under the different offences named, 
post, pp. 038-047.

(p) 47 & 48 Viet. c. 70, ached. 1.
(f) 51 a 6S Yirt. c. 41, a. 75 (I). Iv

parte Walker. 20 Q.B.l). 384.
(r) 47 x is VietTo. e. 58.
(«) 02 & 03 Viet. c. 14, s. 2, and Slat. R.

& O. February 20, 1903.
(/) CO & 57 Viet. e. 73, a. 48 (3), and 

Stat. R. & U. (1898) No. I.
(u) Ibid. Mat. H. & (). (1898) No. 2. 
(r) Ibid. Mat. R. & (). (1901) No. 2. 
(w) I hid. m. L'". M.- 09 X 90 Viet, 

c. 1: Stat. R. & O. (1898) No. 4. In 
rural districts the rural district councillors 
an* also guardians of the poor.

(z) Ibid. Stat. R. & O. (1898) No. 15. 
(y) See Rogers on Elections (18th ed.), 

Vol II p. 371.
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shall he guilty of felony, and any person convicted thereof on indictment 
shall he punished hy imprisonment for a term not exceeding two years, 
together with hard labour.'

Subsect. (3) provides for disqualification for seven years of any 
person convicted of a corrupt practice, in addition to the punishment 
above provided.

(b) Bribery at Elections.

Common Law.—‘ Bribery at elections for members of Parliament 
must undoubtedly always have been a crime at common law,' and 
consequently punishable by indictment or information (z).

The offence consists in corruptly and illegally giving rewards or 
making promises of rewards of money or money’s worth in order to 
procure votes for members to serve in Parliament (a). Thus giving 
refreshments to voters before they vote in order to induce them to vote 
for a particular candidate, is bribery at common law (b).

Bribery in connection with the election to a municipal (c) or 
parochial \d) office appears to be a misdemeanor at common law.

Statute. -The statutory definition of bribery (e) applies both to 
parliamentary (/) and to municipal elections (</).

By the Corrupt and Illegal Practices Prevention Act, 1854 (17 & 18 
Viet. c. 102), s. 2 (//), ‘ The following persons shall be deemed guilty of 
bribery, and shall be punishable accordingly—

(1) ‘ Every person who shall, directly or indirectly, by himself, or by 
any other person on his behalf (t), give, lend, or agree to give or lend, or 
shall offer (/), promise (k), or promise to procure, or to endeavour to 
procure, any money, or valuable consideration, to or for any voter, or to 
or for any person on behalf of any voter, or to or for any other person, 
in order to induce any voter to vote, or refrain from voting, or shall

(z) It. r. l*itt, 3 Burr. 1336, 1338, Lord 
Manslield. Hi* added that by 2 Geo. II. 
v. 24 (rep.), ‘the legislature never meant to 
take away the common law crime but to 
add a penal action.’ See it. r. Hollis, 20 
St. Tr. 1226, for precedent of an informa­
tion for bribery at a parliamentary election. 
And see Rogers on Elections (18th ed.), 
Vol. ii. p. 204.

(a) It. v. Pitt, id)i supra.
(h) Hughes r. Marshall, 2 C. & .1. 118.
(r) It. r. Plympton, 2 LI. Ravin. 1377. 
(</) It. r. Ijaneaster, It» Cox, 737 (assist­

ant overseer of the poor), Wills, J.
(< ) In It. v. Pitt, 3 Burr. 1335, 1330, it 

was held that the statute against bribery 
(2 Geo. II. c. 24) was in aid of the common 
law and did not supersede it. (Y. Coombo 
or Combe t>. Pitt, 3 Burr. 1423. 1588. R. 
t. Heydon, 3 Burr. 1369, 1387. Pugh r. 
Curgerwen, 3 Wils. (K.B.) 36, and cases 
vollectial in 1 Hawk. c. 07, s. 13.

(/) Vide infra.
(<j) 47 & 48 Viet. e. 70, s. 2, ante, p. 037. 
(h) This section is included in ached. 3 of 

the Corrupt and Illegal Practices Preven­
tion Act, 1883, which is annually con­

tinued by the Expiring Laws Continuance 
Act (ride 8 Kdw. VII. e. 18).

(») When* a friend of the candidate gave 
an elector live guineas to vote, and took 
from him a note for that sum, but at the 
same time gave a counter note to deliver 
up the first note when the elector had 
voted, the gift was held absolute and to he 
bribery within 2 Geo. II. o. 24. Nuis ton »*. 
Norton, 3 Burr. 1236. Cf. Cooper r. Slade. 
8 11. L. p. 740. As to bribery by giving 
cards to electors which were taken to 
another person, who paid money to the 
electors, see Webb v. Smith, 4 Bing. (N. V.) 
373.

(/) Acceptance is not necessary to consti­
tute the offence. Coventry case 11800]. 
I O’Al. & H. 107.

(k) A letter was written to an out-voter, 
requesting him to come to a borough, and 
record his vote for S. A postscript added, 
‘ Your railway expenses will be paid.’ The 
voter did come and vote as requested : his 
travelling expenses were paid. Held, that 
the promise and payment constituted only 
one act of bribery within this section. 
Cooper »’. Slade, G H. L. C. 74U.
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corruptly (l) do any such act as aforesaid, on account of such voter having 
voted or refrained from voting at any election (ll) :

(2) ‘ Every person who shall, directly or indirectly, by himself or by 
any other person on his behalf, give or procure, or agree to give or procure, 
or offer, promise, or promise to procure, or to endeavour to procure, any 
office, place, or employment (m) to or for any voter, or to or for any person 
on behalf of any voter, or to or for any other person, in order to induce 
such voter to vote, or refrain from voting, or shall corruptly do any such 
act as aforesaid, on account of any voter having voted or refrained from 
voting at any election :

(3) ‘ Every person who shall, directly or indirectly, by himself or by any 
other person on his behalf (n), make any such gift, loan, offer, promise, 
procurement, or agreement as aforesaid, to or for any person, in order to 
induce such person to procure, or endeavour to procure, the return of any 
person to serve in Parliament, or the vote of any voter at any election (o) :

(4) ‘ Every person who shall, upon or in consequence of any such 
gift, loan, offer, promise, procurement, or agreement, procure or engage, 
promise, or endeavour to procure the return of any person to serve in 
Parliament, or the vote of any voter at any election :

(5) ‘ Every person who shall advance or pay, or cause to be paid, any 
money to or to the use of any other person with the intent that such 
money or any part thereof shall be expended in bribery at any election, 
or who shall knowingly pay or cause to be paid any money to any person 
in discharge or repayment of any money wholly or in part expended in 
bribery at any election.’ (Here follows a proviso excepting legal 
expenses bona fide incurred.)

Sect. 3 (p). ‘ The following persons shall also be deemed guilty of 
bribery, and shall be punishable accordingly—

(1) ‘ Every voter who shall, before or during any election, directly 
or indirectly, by himself or by any other person on his behalf, receive, 
agree, or contract for any money, gift, loan, or valuable consideration, 
office, place, or employment for himself or for any other person, for 
voting or agreeing to vote, or for refraining or agreeing to refrain from 
voting, at any election :

(2) ‘ Every person who shall, after any election, directly or indirectly, 
by himself or by' anyr other person on his behalf, receive any money or 
valuable consideration on account of any person having voted or refrained 
from voting, or having induced any other person to vote or to refrain 
from voting, at any election. . . . ’

By the Representation of the People Act, 1807 (30 & 31 Viet. c. 102),
(/) .See Rogers on Elections (18th til.), 

Vol. ii. p. 300.
(//) Caldicott r. Worcester Election 

Commissioners, 21 Cox, 404, 400.
(mi) See Lichfield case, 1 O’M. & H. 27. 

and Rogers on Elections (18th ed.), Vol. ii. 
p. 302.

(n) See Cooper r. Slade, G If. L. C. 740.
(o) In Henslowr. Fawcett, 3 A. & E. 51, 

an action for penalties under 2 Geo. 11. 
e. 24, s. 7 (rep.), forgiving money to induce 
a man to vote, it was held that the penalty 
was incurred even if the vote was not given

or the recipient of the bribe never meant to 
vote as desired. In Harding v. Stokes 
118371. 2 M. & W. 233, an action under 
5 A 0 Will. IV. o. Til. s. i (rep,), f--i cor- 
rupting a voter in a municipal election, the 
offence was held to he complete when the 
bribe was offered and accepted, and the 
promise made to vote as desired, even if 
the promise were broken or was never 
meant to be kept.

(;i) Also included in sched. 3 of the Cor­
rupt, &e., Practices Prevention Acts, 1883 
and 1884, mi pm.
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a. 49, ‘ Any person, either directly or indirectly, corruptly paying any 
rate on behalf of any ratepayer for the purpose of enabling him to be 
registered as a voter, thereby to influence his vote at any future election, 
and any candidate or other person, either directly or indirectly, paying 
any rate on behalf of any voter for the purpose of inducing him to vote 
or refrain from voting, shall be guilty of bribery, and be punishable 
accordingly ; and any person on whose behalf, and with whose privity 
any such payment as in this section is mentioned, is made, shall also be 
guilty of bribery, and punishable accordingly ' (q). For punishment 
see 46 & 47 Viet. c. 51, s. 6, ante, p. 637.

Most of the decisions relating to bribery are on election petitions 
and not on indictments for the offence. Where a test ballot was resorted 
to in order to determine which of three candidates should stand, it was 
held that bribery at such test ballot was within sect. 2, subsect. 3 of the 
Act of 1854 (r). It is bribery to make payments to a voter for loss of 
time while going to deliver his vote (s) ; or corruptly to pay rates for 
the purpose of enabling a ratepayer to be registered and influencing his 
vote at a future election (t), or to make payment corruptly for attend­
ance at a revising Court (it), or to give money to induce a voter to vote 
under colour of a bet (o). It has never been decided that a wager upon 
an election is bribery per se, but if made corruptly there can be little 
doubt that it would be so (w). A corrupt promise of refreshments to 
voters to induce them to vote is bribery (x). And the giving of money 
ostensibly for the purpose of charity may be an act of bribery if done 
corruptly, of which the excessive or indiscriminate nature of the gifts 
may be evidence (»/). So also it seems payment of money to induce 
a person to personate a voter is bribery (z). A voter may be bribed 
though he is disqualified (a). It is immaterial at what time before the 
election the act of bribery is committed if it be done with a view to 
influence a voter at a coming election (b).

It seems that payment of money to a voter after the election is over 
for having voted is not bribery unless there was a corrupt promise before 
the election to pay him (c). In 17 & 18 Viet. c. 102, s. 2 (1), the word 
‘ corruptly ’ is inserted only as to payments after elections. (Vide ante, 
p. 639.)

(q) As to Scotland, ace 31 & 32 Viet. 
C. 48, a. 49 ; 44 & 45 Viet. c. 40, a. 2(17).

(/) Brett r. Robinson, L R. 0 C. P.
(*) Taunton ease [ 1809], 1 O’M. & H. 

183. Simpson t\ Yecnd, 38 L. J. Q.B. 313.
(l) 30 & 31 Viet. c. 102, h. 49, supra. 

Cheltenham case [1809], 1 O’M. & II. 04.
(m) Hastings case [ 1809], 1 O’M. & H. 219.
(v) Under 2 Geo. II. c. 24 (rep.), laying 

a wager with a voter that he did not vote 
fur a particular candidate was held bribery. 
I Hawk. c. 07, a. 10, note (4), citing anon. 
LofTt, 552, and referring also to Allen v. 
Hearn, 1 T. R. 50, where a wager between 
two voters, with respect to the event of an 
election, laid before the poll began, was 
held to be illegal.

(w) See Rogers on Elections (18th ed.), 
Vol. ii. 321, where Allen r. Hearn, 1 T. R. 
50, and other cases are collected.

(x) Bodmin case [1809], 1 O’M. & II. 
124. Montgomery case, 4 O’M. & H. 
09.

(y) Windsor ease, 2 O’M. & H. Boston 
case, 2 O’M. & H. 101. See Rogers on 
Elections (18th ed.), Vol. ii. p. 310.

(:) Coventry case, 1 O’M. & H. 105.
(a) Guildford case, I O’M. & 11. 14, 

Willes, J.
(/>) Hastings case, 1 O’M. & H. 219.
(c) See Cooper v. Slade, 0 H. L. C. 740. 

Lord Wensleydalc. The election judges 
have differed on this subject. See Brad­
ford case, 1 O’M. & 11. 30, -Martin, B. 
Stroud case, 2 O’M. & H. 184, Bramwell, 
B., in favour of the proposition in the text. 
Harwich ease, 3 O’M. & If. 71. Lush, .7., 
contra. As to the law under 2 Geo. 11. 
c. 24, see Lord Huntingtowcr v. Gardiner, 
1 B. & C. 297.



CHAP. IV.] GilOf Bribery and Treating.

A parliamentary election was about to take place at C. ; S. was one of 
the candidates. In the committee-room of 8. the question was discussed 
whether paying the expense of bringing up out-voters was legal. S., 
after referring to a law-book, said that it was, but limited it to the payment 
of expenses out of pocket. A circular had been previously prepared and 
printed, requesting out-voters to come up and vote for 8. Upon 8. 
making this declaration of his opinion, a clerk to an agent of S. (without 
any express direction from 8. or from the agent) wrote at the bottom of 
each circular, ‘ Your railway expenses will be paid/ A voter who resided 
at H. received one of the circulars with this added note ; he came to C\, 
voted for 8., and afterwards received the sum of 8*., the expenses to which 
he had bona fide been put by his journey. It was held, that the words 
added to the circular must be treated as written by the authority of 8. ; 
that the promise and payment were forbidden by 17 & 18 Viet. c. 102, s. 2, 
ante, p.638, and that for the purposes of that statute they must be treated 
as ‘ corruptly ' made ((/). If a man employs an agent to corrupt voters, 
and that agent in carrying such general instructions into effect employs 
subordinate agents within the scope of the authority received from the 
principal, it would seem that the principal, with reference to the express 
terms of this statute, as well as upon general principles of law, will be 
guilty of a misdemeanor (e).

Bribery is not triable at quarter sessions (17 & 18 Viet. c. 102, s. 10).
Voting by Agents, &c. -By the Representation of the People Act, 

J8G7 (30 & 31 Viet. c. 102), s. 11, ‘ No elector who within six months before 
or during any election for any county or borough shall have been retained, 
hired, or employed for all or any of the purposes of the election for reward 
by or on behalf of any candidate at such election as agent, canvasser, clerk, 
messenger, or in other like employment, shall be entitled to vote at such 
election, and if he shall so vote he shall be guilty of a misdemeanor ' (f).

(r) Treating.
By the Corrupt, &c., Practices Prevention Act, 1883 (40 k 47 Viet. 

c.51),s. !,(!)' Any person who corruptly by himself or by anv other person, 
either before, during or after an election, directly or indirectly gives 
or provides, or pays wholly or in part the expense of giving or providing 
any meat, drink, entertainment or provision to or for any person for the 
purpose of corruptly influencing that person or any other person to give or 
refrain from giving his vote at the election, or on account of such person or 
any other person having voted or refrained from voting, or being about to 
vote or refrain from voting, at such election, shall be guilty of treating.

(2) ‘ And every elector who corruptly accepts or takes any such meat, 
drink, entertainment or provision, shall also be guilty of treating/ This 
is extended to municipal elections (17 k 48 Viet. c. 70, s. 2, sched. 3, 
part i.). For punishment see 40 k 47 Viet. c. 51, s. 0. ante, p. 037. The 
offence is not triable at quarter sessions (17 & 18 Viet. c. 102, s. 10). 
A corrupt promise of refreshments to voters to induce them to vote has 
been held bribery (y).

(d) Cooper v. Slade, «I H. L C. 740.
(r) R. t’. Lcatham, 3 L. T. 501.
(/) Adapted to divided boroughs by 

48 & 40 Viet. c. 23, #. 15.
VOL. I.

((/) Rod min case [1800], 1 O'M. AH. 121, 
Wiilcs, J. Montgomery case, 4 O’M. & H. 
100. Salford ease, 1 O’M. & H. 41. See 
Rogers on Elections(18th ed.), Vol. ii. p. 333.

2t
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(d) Undue Influence.
By the Corrupt, &c., Practices Prevention Act, 1883, sect. 2, * Every 

person who shall directly or indirectly, by himself or by any other 
person on his behalf make use of or threaten to make use of any force, 
violence, or restraint, or inflict, or threaten to inflict by himself or by 
any other person any temporal or spiritual injury, damage, harm or 
loss upon or against any person in order to induce or compel such 
person to vote or refrain from voting, or on account of such person 
having voted or refrained from voting at any election, or who shall 
by abduction, duress or any fraudulent device or contrivance, impede 
or prevent the free exercise of the franchise of any elector, or shall 
thereby compel, induce or prevail upon any elector either to give or to 
refrain from giving his vote at any election, shall be guilty of undue 
influence ’ (h). This section is extended to municipal, &c., elections 
(47 & 48 Viet. c. 70, s. 2, and sched. 3, part i.). For punishment see 
46 & 47 Viet. c. 51, s. 6, ante, p. 637. The offence is not triable at quarter 
sessions (i).

(e) Personation.

It does not seem to be clear whether personation of a voter at an 
election is an offence at common law (j). By the Ballot Act, 1872 (35 & 
36 Viet. c. 33), s. 24 (k), * the following enactments shall be made with 
respect to personation at parliamentary and municipal elections :

‘ A person shall, for all purposes of the law relating to parliamentary (/) 
and municipal elections be deemed to be guilty of the offence of 
personation who at an election for a county or borough, or at a municipal 
election (w), applies for a ballot paper in the name of some other person, 
whether that name be that of a person living or dead (n), or of a fictitious 
person (o), or who, having voted once at any such election, applies at 
the same election for a ballot paper in his own name. . . .'

‘ It shall be the duty of the returning officer to institute a prosecution 
against any person whom he may believe to have been guilty of person­
ation, or of aiding, abetting, counselling, or procuring the commission of

(A) It is intimidation to threaten the 
deprivation of that which it would be bri- 
Ix-ry to promise the enjoyment of. West- 
bury case, 1 O’M. & H. 52. It is also 
intimidation to threaten a withdrawal of 
custom or dismissal from employment with 
intent to influence the vote of a voter. R. 
v. Barnwell, 5 W. R. 558. Blackburn 
case, 1 O’M. & H. 204.

(f) 40 & 47 Viet. o. 61, n. 53, post, p. 048. 
(;) In R. v. Bent, I Den. 157 : 2 C. & K. 

170, it seems to have been considered that 
personation at a municipal election was not 
an offence at common law. This opinion 
was doubted in R. v. Clarke [1900], 2 Ir. 
Hep. 304, Valles, C.B. See also R. v. 
Thompson, 2 M. & Rob. 355.

(k) Included in sched. 3, part iii. of the 
Corrupt, &c. Practices Prevention Act, 1883, 
and annually continued (see 8 Edw. VII.

c. 18).
(/) Including elections of members for 

universities (s. 31).
(m) i.e., an election of any person to 

servo the office of councillor, auditor, or 
assessor of a borough subject to the 
Municipal Corporation Acts. 35 & 35 
Viet. c. 33, s. 29 ; 45 & 40 Viet. c. 50. I n 
R. r. Turner, 12 Cox, 313, on an indictment 
under this section for an offence at a muni­
cipal election, it was ruled not to be 
necessary to produce the charter of the city.

(n) Under 14 & 15 Viet. c. 105, s. 13, it 
was held that there could be no personation 
of a dead voter. Whitelcy v. Chapcll, 11 
Cox. 307.

(o) A person may have two names and 
may vote in that name by which ho is 
described on the register. R. v. Fox [ 1887J, 
10 Cox, 100.
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the offence of personation by any person, at the election for which he is 
returning officer, [and the costs and expenses of the prosecutor and the 
witnesses in such case, together with compensation for their trouble and 
loss of time, shall be allowed by the Court in the same manner in which 
Courts are empowered to allow the same in cases of felony] ' (p).

‘ The provisions of the Registration Acts (</), specified in the third 
schedule to this Act, shall in England and Ireland respectively apply 
to personation under this Act in the same manner as they apply to a 
person who knowingly personates and falsely assumes to vote in the 
name of another person as mentioned* in the said Acts. . . / By 46 & 47 
Viet. c. 51, s. 6, personation is made a felony. As to punishment see 
ante, p. 637. The offence is not triable at quarter sessions (r).

By 22 Viet. c. 35, s. 9 (rep.), if, pending or after any election of coun­
cillors, auditors, or assessors, any person shall personate, or induce any other 
person to personate, any person entitled to vote at such election, &c., he 
might be summarily convicted by two justices. H., pending an annual 
election of councillors, gave a nomination paper signed by one B. to F., 
and asked him to take it to a schoolroom and vote. F. said it was not 
his name that was on it. H. told him to vote for W. and T., and said he 
was to take the paper and put it down before a gentleman he would see 
sitting, and that they would not say anything to him. F. took the paper, 
and put it into the hands of the presiding officer at the schoolroom for 
the reception of votes for the said ward ; and the officer, being so required, 
asked F., ‘ Are you the person whose name is signed as B. to the voting 
paper now delivered by you ? ' and F. answered, ‘ No.’ B.’s name was at 
the time on the burgess roll. The voting paper was not filed, nor was the 
vote of B. recorded in consequence of the paper being so handed in. 
Two justices convicted H. for inducing F. to personate B. at the said 
election, and the sessions, on appeal, confirmed the conviction, subject to 
the opinion of the Court of Queen’s Bench, whether H. had, under the 
above facts, committed the alleged offence ; and it was urged that, as 
F. did not vote, and on being asked, at once declared that he was not B., 
he had not been guilty of personation, and therefore H. had not been 
guilty of inducing him to commit it. But it was held that if a man goes 
up to a voting place and represents himself as another person, it is a 
false personation. Here F. gave in a voting paper, and so represented 
himself to be another person, and thereby the personation was 
complete (s).

(/) False Answers by Voters.

By sect. 81 of the Parliamentary Registration Act, 1843 (6 & 7 
Viet. c. 18), * In all elections whatever of a member or members of

(p) Words in brackets repealed as to 
England, by 8 Edw. VI I. c. Î0, s. IU, jtoul, 
Bk. xii. c. v.

(q) 6 & 7 Viet. c. 18, sa. 85 81); 13 & 
14 Viet. e. 69, sa. 92 1)6, both inclusive. 
These enactments provide for taking the 
offender into custody and taking him 
before a magistrate. The powers of detect­
ing personation and arresting personators

arc extended to |>ersonation at municipal 
elections by 45 & 46 Viet. c. 50, s. 86.

(r) 46 & 47 Viet. c. 51, s. 53, post, p. 648. 
(a) R. v. Hague, 9 Cox, 412. The con­

viction merely alleged that H. ‘ unlawfully 
and knowingly did induce F. to personate 
B. ’ : and it was held that it was good, and 
that it was not necessary to state the 
means of the inducement.

2 t 2
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Parliament for any county, riding, parts, or division of a county, or 
for any city or borough in England and Wales no inquiry shall be 
permitted at the time of polling as to the right of any person to vote 
except only as follows, that is to say, that the returning officer (/) or 
his respective deputy shall if required on behalf of any candidate (u), put 
to any voter at the time of his tendering his vote and not afterwards, 
the following questions or either of them :—

1. Are you the same person whose name appears as A. 13. on the
register of voters, now in force for the county of--------[or for the---------
riding, parts or-------- division of‘the county of--------- ] or for the city
[or borough] of-------- [os the case may be] ?

2. Have you already voted either here or elsewhere at this election
for the county of-------- [or for the--------- riding, parts or -----of the
county of-------- ] or for the city [or borough | of-------- [as the case mail
be] ? '

And if any person shall wilfully (v) make a false answer to either of the 
questions aforesaid he shall be deemed guilty of a misdemeanor and shall 
and may be indicted and punished accordingly ; and the returning officer 
or his deputy. . . shall, if required on behalf of any candidate at the time 
aforesaid administer an oath to any voter in the following form :—

You do swear [or affirm, as the case may be] that you arc the same 
person whose name appears as A. 13. in the register of voters now in force
for the county of-------- [or for the--------- riding, parts or---------
division of the county of-------- or for the city [or borough] of---------[as
the case may be], and that you have not before voted either here or else­
where at the present election for the county of-------- [or for the---------
riding, parts, or-------- division of the county of--------- or for the city
[or borough] of ------- , [as the case may be]. So help you God ’ (w).

By sect. 59, sub-sect. (1) of the Municipal Corporations Act, 1882 
(45 & 40 Viet. c. 50), ‘ At an election of councillors the presiding officer 
shall, if required by two burgesses, or bv a candidate or his agent, put to 
every person offering to vote at the time of his presenting himself to vote, 
but not afterwards, the following questions or either of them :—

(a) Are you the person enrolled on the burgess [or ward | roll now in 
force for this borough [or ward] as follows ? [read the whole entry from 
the roll],

(b) Have you already voted at the present election ? [add in case of 
an election for sei'eral wards, in this or any other ward |’(s)

By sub-sect. (3), ‘ If any person wilfully make a false answer thereto, 
he shall be guilty of a misdemeanor ’ (//).

By sect. 13 (4) of the Redistribution of Seats Act, 1885 (48 & 49 Viet.
V) Or his lawful deputy. 35 & 36 Viet.

I. I".
(«) e.g., by his agent or a jK-rson acting 

as such. R. r. Spalding, C. & M. 568.
(v) See jmt, p. 645.
In') This section takes the place of 2 & 3 

Will. IV. c. 45, s. 58. The oath against 
bribery was abolished in 1854 (17 & 18 
Viet. c. 102). The question as to qualifica­
tion in 2 & 3 Will. IV. c. 45, s. 58, is no 
longer required. As to that question, see It.

r. Bowler, ('. 4 M. 55». It. r. Ellis, C. & 
M. 564. It. v. Dodsworth, 2 M. & Rob. 72. 
It. v. Irving, 2 M. 4 Rob. 75, note (o). R. 
v. Harris, 7 C. & 1*. 253. R. v. Lucy, C. & 
M. 310. As to Ireland sec 13 & 14 Viet. c. 
6», s. 88.

(r) This section takes the place of 4 & 5 
Will. IV. c. 76, s. 34.

(ij) This section does not apply to the 
city of London. As to declaration before 
polling, see 30 Viet. c. 1, ss. 6, 7.
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c. 23), ‘ In a borough divided into divisions, the election for two or more 
of such divisions shall be deemed to be the same election within the mean­
ing of the enactments relating to personation (:) and to voting, and the 
question which may he asked of voters at the poll shall be, Have you
already voted here or elsewhere at the election for the borough of-------- ,
either in this or any other division ? ” ’

By sect. 10 of the Ballot Act. 1872 (35 & 30 Viet. c. 33), ‘any presiding 
officer and any clerk appointed by the returning officer to attend at 
a polling station, shall have the power of asking questions and adminis­
tering the oath authorised bv law to be asked of and administered to

An indictment against a voter under 2 & 3 Will. IV. c. 45, s. 58 (a), 
for giving a false answer at an election seems to have been insufficient 
if it merely stated that the voter gave the answer at an election, 
and did not aver the writ for holding the election, or that the election 
was duly held (6).

On an indictment under 2 & 3 Will. IV. c. 45, s. 58, it was held that 
the word ‘wilfully ' must be forgiving a false answer at the poll, construed 
in the same wav, and supported by the same sort of evidence, as in an 
indictment for perjury. To be untrue is not enough ; for to be wilful it 
must have been false to the knowledge of the party at the time (c).

The first four counts of an indictment upon sect. 34 of the Municipal 
Corporations Act, 1835 (rf), stated that the defendant, upon delivering 
in a voting paper, in the name of a burgess entitled to vote at the 
election, was asked by the presiding officer the three questions in the 
terms of th Act, and then alleged, * to which questions (each of the 
two first) the defendant then and there falsely and fraudulently answered, 
“ I am.” ’ Williams, J., after consulting Patteson, J., held that these 
four counts were bad for omitting the word trilfuUy. ‘ Wilfully to 
make a false answer to the question ’ proposed was the definition of the 
offence by the legislature itself, and it was a safe and certain rule that 
the words of the statute must be pursued (c). The prisoner was indicted 
for falsely answering a question at a municipal election under the same 
section. The prisoner’s father, W. U., had been a burges sin St. Albans 
and those names remained on the overseer's lists ; but he had been absent 
from home for a considerable time ; and the prisoner, whose name was 
also W., resided in the same house, and paid the parish rates, &e. At a 
municipal election the prisoner offered to vote, and being asked, ‘ Are 
you the person whose name appears as W. (1. on the burgess roll 
now in force ? ’ answered * Yes.’ There was only one W. 11. on the roll. 
Wightman, J., held that there was no case against the prisoner (/).

(z) Ante, |). «42.
(a) tiu|ierscded l>y the above enactments 

amt rc|>calcd by the Ballot Act, 1872 (:I5 A 
30 Viet. e. 33), itself a temporary Act 
(continued by 8 Edw. VII. c. 18).

(b) R. ». Bowler, C. A M. 559. R. r. 
Ellia, C. & M. 064.

(r) R. ». Ellis. C. A II. 004.
(</) f> A 0 Will. IV. e. 7«, repealed in 

I8H2 (45 A 40 Viet. c. 00), and replaced by 
a. fill, ante, p. 044.

(r) R. ». Rent, I Hen. 157.
(/) R. ». (ioodman, I F. A F. 502.
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(g) Illegal Practices.

Sects. 7-12 of the Corrupt and Illegal Practices Prevention Act, 1883, 
and sects. 1, 2 of the Corrupt Practices Prevention Act, 1895 (58 & 59 
Viet. c. 40) (g) deal with illegal practices, and sects. 7-13 of the Act of 
1883 with illegal payments or hirings (/<). These are all punishable on 
summary conviction subject to an appeal to quarter sessions (s. 10) 
and to the power to convict of an illegal practice on an indictment for 
a corrupt practice (s. 52, post, p. 649). Illegal practices, &<\. at 
municipal elections arc dealt with by sects. 4-18 of the Municipal 
Elections (Corrupt, &e., Practices) Act, 1884 (47 & 48 Viet. c. 70).

(h) Offences Relating to Nomimtion and Voting Papers.

By the Ballot Act, 1872 (35 & 36 Viet. c. 33) (/), sect. 3, * every 
person who

(1) Forges or fraudulently defaces or fraudulently destroys any 
nomination paper, or delivers to the returning officer any 
nomination paper, knowing the same to be forged ; or

(2) Forges or counterfeits or fraudulently defaces or fraudulently 
destroys any ballot paper or the official mark on any ballot 
paper ; or

(3) Without due authority supplies any ballot paper to any person ; 
or

(4) Fraudulently puts into any ballot box any paper other than 
the ballot paper which he is authorised by law to put in ; or

(5) Fraudulently takes out of the polling station any ballot paper ; 
or

(6) Without due authority destroys, takes, opens, or otherwise 
interferes with any ballot box or packet of ballot papers then 
in use for the purposes of the election ;

shall be guilty of a misdemeanor, and be liable, if he is a returning officer 
or an officer or clerk in attendance at a polling station, to imprisonment 
for any term not exceeding two years, with or without hard labour, and 
if he is any other person, to imprisonment for any term not exceeding 
six months, with or without hard labour.’

Any attempt to commit any offence specified in this section shall 
be punishable in the manner in which the offence itself is punishable.

In any indictment or other prosecution for an offence in relation 
to the nomination papers, ballot boxes, ballot papers, and marking 
instruments at an election, the property in such papers, boxes, and 
instruments may be stated to be in the returning officer at such elections, 
as well as the property in the counterfoils (/).

On the trial of an indictment for fraudulently placing ballot papers
(ij) This Act makes it an illegal practice 

to make or publish for the purpose of 
affecting the return of a candidate at a 
parliamentary election, a false state­
ment of fact in relation to the |»ersonal 
character or conduct of the candidate.

(A) Sec Rogers on Elections (18th ed.), 
Vol. ii. c. xiii.

(i) Continued annually. See 8 Edw. 
VII. v. 18.

(/) Infringement of the secrecy of the 
ballot by officials and agents at polling 
stations is summarily punishable (s. 4). 
Voters cannot be compelled to disclose how 
they voted (s. 12).
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in a ballot box at a municipal election contrary to sub-sect. 4 of sect. 3 
a sealed packet was produced under the order of a county court judge, 
obtained under sched. 1, rules 40, 4L, part ii. r. 64, of the Ballot Act, 
and the counterfoils and marked register and voting papers produced 
therefrom were given in evidence and the face of the voting papers 
inspected : Held, that the evidence was properly admitted (k).

Municipal Elections. -Bv the Municipal Corporations Act, 1882 
(45 & 46 Viet. c. 50), s. 74, ' If any person forges or fraudulently defaces 
or fraudulently destroys any nomination paper, or delivers to the town 
clerk any forged nomination paper, knowing it to be forged, he 
shall be guilty of a misdemeanor, and shall be liable to imprisonment 
for any term not exceeding six months, with or without hard labour.

‘ (2) An attempt to commit such an offence shall be punishable as the 
offence is punishable.’

By sect. 58 of that Act, sect. 3 of the Ballot Act, 1872, supra, is applied 
to contested municipal elections (l).

(*) Offence8 After an Election.
False Declaration as to Election Expenses. -16 & 47 Viet. c. 51, s. 

33, provides that a declaration as to expenses shall be made by the 
candidate, and a return of such expenses by his agent ; and by sub-sect. 
7, ‘ If any candidate or election agent knowingly makes the declaration 
required' by this section falsely he shall be guilty of an offence, and on 
conviction thereof on indictment shall be liable to the punishment for 
wilful and corrupt perjury ; such offence shall also be deemed to be a 
corrupt practice within the meaning of this Act ’ (w).

Improper Withdrawal of Election Petition. -By 46 & 47 Viet. c. 51, 
s. 41, sub-sect. 4, ‘ If any person makes any agreement or tci.ns, or enters 
into any undertaking in relation to the withdrawal of an election 
petition, and such agreement, terms or undertaking is or are for the 
withdrawal of the election petition in consideration of any payment, or 
in consideration that the seat shall at any time be vacated, or in consider­
ation of the withdrawal of any other election petition, or is or are (whether 
lawful or unlawful) not mentioned in the aforesaid affidavits (n), he shall 
be guilty of a misdemeanor, and shall be liable on conviction on indict­
ment to imprisonment for a term not exceeding 12 months, and to a fine 
not exceeding £200 ‘ (o).

{}) Indictment and Procedure.
Wide powers are given to Courts for the trial of election petitions 

lo punish summarily persons guilty at elections of corrupt and illegal 
practices, which do not fall within the scope of this work (/>).

By the Corrupt Practices Prevention Act, 1863 (26 & 27 Viet. c. 29), 
s. 6, * In any indictment or information for bribery or undue influence,

(*) R. »•. Bcardsall, 1 Q.B.D. 452.
(/) 8. 20 of the Ballot. Act, 1872. was 

repealed by as. G, 2(50 of the Act of 1882.
(m) A like provision is made as to muni­

cipal elections by 47 & 48 Viet. c. 70, s. 2i 
(5).

(n) To bo filed on application to the 
Election Court for leave to withdraw the

petition : s. 41, sub-sa. 1-3, 5. As to elec 
tion costs and petitions, see Rogers oil 
Elections (lstli ed.), Vol. ü. p. 815.

(o) A similar provision is made as to 
municipal elections by 47 & 48 Viet. c. 70, 
8. 2(5 (4).

\p) See Rogers on Elections (18th ed.),
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and in any action or proceeding for any penalty for bribery, treating, 
or undue influence, it shall be sufficient to allege that the defendant was 
at the election at or in connection with which the offence is intended to 
be alleged to have been committed guilty of bribery, treating, or undue 
influence (as the case may require) ; and in any criminal or civil pro­
ceedings in relation to any such offence the certificate of the returning 
officer in this behalf shall be sufficient evidence of the due holding of the 
election (r), and of any person therein named having been a candidate 
thereat/

This section is extended by 46 & 47 Viet. c. 51, s. 53, infra, to indict­
ments for corrupt practices as defined ante, p. 636. On an indictment 
for personation at an election held before this Act, it was ruled that the 
election writ or an examined copy must be put in evidence (#). It is 
not necessary under the present law to allege in the indictment or prove 
that the presiding officer at the polling station at which the personation 
is charged to have occurred was duly appointed (/).

An indictment for a corrupt practice which does not specifically 
describe it is bad for generality if challenged before verdict (u).

By 46 & 47 Viet. c. 51, sect. 53 (1), ‘ Sects. 10, 12 and 13 (y), of the 
Corrupt Practices Prevention Act, 1854 (17 & 18 Viet. c. 102), and sect. 
6 (w) of the Corrupt Practices Prevention Act, 1863, supra (which relate 
to prosecutions for bribery and other offences under those Acts), shall 
extend to any prosecution on indictment for the offence of any corrupt 
practice within the meaning of this Act, and to any action for any 
pecuniary forfeiture for an offence under this Act, in like manner as if such 
offence were bribery within the meaning of those Acts, and such indict­
ment or action were the indictment or action in those sections 
mentioned, and an order under the said sect. 10 may be made on the 
defendant, but the Director of Public Prosecutions, or any person insti­
tuting any prosecution in his behalf or bv direction of an election Court, 
shall not be deemed to be a private prosecutor nor required under the 
said sections to give any security/

(2) ‘ On any prosecution under this Act, whether on indictment or 
summarily, and whether before an election Court or otherwise, and in 
any action for a pecuniary forfeiture, under this Act, the person prose­
cuted or sued, and the husband or wife of such person, may, if he or she 
think fit, be examined as an ordinary witness in the case ' (w).

(r) See Rood r. Lamb 118(10], (i II. & N. 
70. R. r. Clarke. I K & K. <104.

(*) R. r. Vttilo, (i Cox, 470, Crompton, J. 
(/) R. r. (larvoy, 10 Cox, 253.
(m) R. v. Norton, hi Cox, fill, Pollock, B. 

It seems to ho good after verdict. R. r. 
Htroulger, 17 Q.B.D. 327.

(o) S. 10 denies jurisdiction to quarter 
sessions. Ns. 10, 12. 13 are repealed as to 
costs in England by 8 Kdw. VII. c. 5, s. 10, 
post, Bk. xii. c. v.

(w) Vide /stsl, Bk. xiii. c. v. In & 1(1 
Viet. c. 57, s. 8, empowers election com­
missioners to summon any person whose 
evidence they may deem material to the 
inquiry, ami to require any person to pro­

duce books, papers, &o„ necessary for 
arriving at the truth of the things to be 
inquired into by them; and provides that all 
persons ‘ shall answer all questions put to 
them by the commissioners touching the 
matters to be inquired into by them, and 
shall produce all books, pa]>era, deeds and 
writings required of them, and in their 
custody or under their control, according to 
the tenor of the summons: provided always 
that no statement made by any person in 
answer to any questions put by such com­
missioners shall, except in cases of indict­
ment for ]>erjury commit ted in such answers. 
Is- admissible in evidence in any proceeding, 
civil or criminal.’ See R. v. Lent ham, 30
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(3) ‘ On any such prosecution or action as aforesaid it shall be sufficient 
to allege that the person charged was guilty of an illegal practice, pay­
ment, employment, or hiring within the meaning of this Act, as the case 
may be, and the certificate of the returning officer at an election, that 
the election mentioned in the certificate was duly held, and that the person 
named in the certificate was a candidate at such election, shall be sufficient 
evidence of the facts therein stated.’

By sect. 52, ‘ Any person charged with a corrupt practice, may, if 
the circumstances warrant such finding, be found guilty of an illegal 
practice (which offence shall for that purpose be an indictable offence), 
and any person charged with an illegal practice may be found guilty 
of that offence notwithstanding that the act constituting the offence 
amounted to a corrupt practice, and a person charged with illegal 
payment, employment, or hiring may be found guilty of that offence 
notwithstanding that the act constituting the offence amounted to a 
corrupt or illegal practice.’

In an action for bribery at an election, the register of voters at an 
election, made in pursuance of 6 & 7 Viet. c. 18, ss. 48,49, was held to be 
a document of such a public nature as to be admissible upon its mere 
production by the returning officer, and an examined or certified copy 
was held admissible (x).

Where a book, which was in writing, and duly signed, contained the 
register of voters, Byles, J., held, that though there ought to be a copy 
of the list printed in a book and duly signed, in order to constitute 
a proper register, yet this register, though irregular, was valid and 
admissible in evidence (//).

15 & 16 Viet. c. 57, s. 8 (p. 648, note (w) ), does not prevent the putting 
in evidence on an information for bribery a document produced before 
commissioners, for the proviso to that section applies only to statements 
made (:).

Trial of Offences. By 46 & 47 Viet. c. 51, s. 43 (subsects. 1-3), pro­
vision is made for the attendance of the Director of Public Prosecutions 
at the trial of election petitions. Sub-sect. 4 provides for the summary 
trial by the election Court of any person prosecuted by the‘J)irector for 
corrupt or illegal practices, but in the case of a ‘ corrupt ’ practice the 
Court must give the person charged the option of being tried by a jury.

By sub-sect. 5, ‘ Where a person is so prosecuted for any such offence, 
and either he elects to be tried by a jury or he does not appear before the 
Court, or the Court thinks it in the interests of justice expedient that he

L. .1. Q.B. 206. The section is extended 
by 31 & 32 Viet. c. 123, s. 60, to commis- 
sinners to inquire into corrupt practices at 
elections. By 17 & 18Viet.c. 102,s. 33. ‘On 
the trial of any action for recovery of any 
pecuniary penalty under this Act, the 
parties to such action, and the husbands 
and wives of such parties respectively, 
shall be competent and compellable to give 
evidence in the same manner as parties, 
and their husbands and wives are coni|>e- 
tent and com|iellablo to give evidence in 
actions and suits under the Evidence Act.

1831 (14 & 13 Viet. e. Oil), and the Evidence 
Amendment Act, 1853 ( III <V 17 Viot. c. 83), 
but subject to and with the exceptions 
contained in such several Acts, provided 
always, that any such evidence shall not 
thereafter Iks used in any indictment or 
criminal proceeding under this Act against 
the party giving it.’

(x) Heed v. Lamb, ti H. & N. 75.
(y) H. r. Clarke, I F. & F. 034. R. ». 

Colcbournc, ibid.
(?) R. v. Leatham, 30 L. .1. Q.B. 203.



650 Of Offences with Reference to Elections, [book vm.
should be tried before some other Court, the Court, if of opinion that the 
evidence is sufficient to put the said person upon his trial for the offence, 
shall order such person to be prosecuted on indictment, or before a Court 
of Summary Jurisdiction as the case may require for the said offence, 
and in either case may order him to be prosecuted before such Court 
as may be named in the order, and for all purposes preliminary and of and 
incidental to such prosecution the offence shall be deemed to have been 
committed within the jurisdiction of the Court so named ' (a).

(6) * Upon such order being made, (a) if the accused person is present 
before the Court and the offence is an indictable offence, the Court shall 
commit him to take his trial, or cause him to give bail to appear and take 
his trial for the said offence.’ . . .

(c) ‘ if the accused person is not present before the Court, the Court 
shall, as circumstances require, issue a summons for his attendance, or 
a warrant to apprehend him and bring him before a Court of summary 
jurisdiction, and that Court, if the offence is an indictable offence (b), 
shall, on proof only of the summons or warrant and the identity of the 
accused, commit him to take his trial, or cause him to give bail to appear 
and take his trial for the said offence ’ . . . (c).

Sect. 45 provides for the institution of prosecutions by the Director 
of Public Prosecutions, and sect. 46 for the removal of any incapacity 
proved to have been brought about by perjured evidence.

By sect. 50, ‘ Where an indictment as defined by this Act (vide ante, p. 
636), for any offence under the Corrupt Practices Prevention Acts, or this 
Act is instituted in the High Court or is removed into the High Court by 
a writ of certiorari issued at the instance of the Attorney-General, and the 
Attorney-General suggests on the part of the Crown that it is expedient 
for the purposes of justice that the indictment should be tried in the 
Central Criminal Court, or if a special jury is ordered, that it should be 
tried before a judge and jury at the Royal Courts of Justice, the High 
Court may, if it think fit, order that such indictment shall be so tried 
upon such terms as the Court may think just, and the High Court may 
make such orders as appear to the Court necessary or proper for carrying 
into effect the order for such trial.'

Limitation of Time. By sect. 51 (1), ‘ A proceeding against a person 
in respect of the offence of a corrupt or illegal practice or any other offence 
under the Corrupt Practices Prevention Acts or this Act, shall be com­
menced within one year after the offence was committed, or, if it was 
committed in reference to an election with respect to which an inquiry is 
held by election commissioners, shall be commenced within one year after 
the offence was committed, or within three months after the report of 
such commissioners is made, whichever period last expires, so that it be 
commenced within two years after the. offence was committed, and the 
time so limited by this section shall, in the case of any proceeding under 
the Summary Jurisdiction Acts for any such offence whether before an 
election Court or otherwise, be substituted for any limitation of time 
contained in the last mentioned Acts.’

(a) See R. v. Rhcllard, 23 Q.B.D. 273. (c) Provisions identical with this section
R. r. Ripley, 17 Cox, 120. are made as to municipal elections, 47 & 48

(b) Sec R. v. Shellard, ubi supra. Viet. c. 70, s. 28.
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(2) ‘ For the purposes of this section the issue of a summons, warrant, 
writ, or other process shall be deemed to be a commencement of a pro­
ceeding when the service or execution of the same on or against the 
alleged offender is prevented by the absconding or concealment or act of 
the alleged offender, but, save as aforesaid, the service or execution of 
the same on or against the alleged offender, and not the issue thereof, 
shall be deemed to be the commencement of the proceeding/

By sect. 55 (2), ‘ The enactments relating to charges before justices 
against persons for indictable offences shall, so far as is consistent with 
the tenor thereof, apply to every place where an election Court orders a 
person to be prosecuted on indictment, in like manner as if the Court were 
a justice of the peace/ (See 11 & 12 Viet. c. 42 : 30 & 31 Viet. c. 35.)

By sect. 56 (1), * Subject to any rules of Court any jurisdiction vested 
by this Act in the High Court may, so far as it relates to indictments or 
other criminal proceedings, be exercised by any judge of the King’s Bench 
Division, and in other respects may either be exercised by one of the 
judges for the time being on the rota for the trial of election petitions, 
sitting either in Court or at chambers, or may be exercised by a master 
of the Supreme Court of Judicature in manner directed by and subject 
to an appeal to the said judges/

It is, however, provided that a master shall not exercise jurisdiction 
to grant exceptions or excuses. The Court has power to make rules 
regulating procedure and practice.

By sect. 57 (1), * The Director of Public Prosecutions, in performing 
any duty under this Act, shall act in accordance with the regulations 
under the Prosecution of Offences Act, 1879 (42 & 43 Viet. c. 22) (d), 
and subject thereto, in accordance with the directions (if any) given to him 
by the Attorney-General, and any assistant or representative of the 
Director of Public Prosecutions in performing any duty under this Act, 
shall act in accordance with the said regulations and directions, if any, 
and with the directions given to him by the Director of Public 
Prosecutions ‘ (e).

Evidence Certificate of Indemnity. -By sect. 59 (1), ‘ A person 
who is called as a witness respecting an election before any election Court 
shall not be excused from answering any question relating to any offence 
at or connected with such election on the ground that the answer thereto 
may criminate or tend to criminate himself, or on the ground of privilege.

Provided that—
(a) A witness who answers truly all questions which he is required 

by the election Court to answer shall be entitled to receive a certificate 
of indemnity under the hand of a member of the Court stating that such 
witness has so answered ; and

(b) An answer by a person to a question put by or before any election 
Court shall not. except in the case of any criminal proceeding for perjury 
in respect of such evidence (/) be in any proceeding, civil or criminal, 
admissible in evidence against him.

(d) Ah amended by the Prosecution of 
Offences Act, 1908 (8 Edw. VII. c. 3), post, 
Vol. il. p. PJ24..

(r) As to costs, sec R. r. Law [1900], 1

y.B. 005, and 8 Edw. VII. c 15, post, 
Bk. xii. c. v.

(/) A witness before such a commission 
of inquiry was, after giving bis evidence
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(2) Where a person has received such a certificate of indemnity in 
relation to an election, and any legal proceeding is at any time instituted 
against him for any offence under the Corrupt Practices Prevention Acts 
or this Act, committed by him previously to the date of the certificate, 
at or in relation to the said election, the Court having cognizance of the 
ease shall, on proof of the certificate, stay the proceeding, and may in their 
discretion award to the said person such costs as he may have been put 
to in the proceeding.

(3) Nothing in this section shall be taken to relieve a person receiving 
a certificate of indemnity from any incapacity under this Act, or from any 
proceeding to enforce such incapacity (other than a criminal prosecution).

(4) This section shall apply in the case of a witness before any election 
commissioners in like manner as if the expression “ election Court ” in this 
section included election commissioners.

(6) Where a solicitor or person lawfully acting as agent for any party 
to an election petition respecting any election for a county or borough 
has not taken any part or been concerned in such election, the election 
commissioners inquiring into such election shall not be entitled to examine 
such solicitor or agent respecting matters which came to his knowledge 
by reason only of his being concerned as solicitor or agent for a party to 
such petition.'

By sect. GO, ‘ An election Court or election commissioners, when 
report ing that certain persons have been guilty of any corrupt or illegal 
practice, shall report whether those persons have or not been furnished 
with certificates of indemnity, and such report shall be laid before the 
Attorney-CJeneral (accompanied, in the case of commissioners, with the 
evidence on which such report was based), with a view to his instituting 
or directing a prosecution against such persons as have not waived 
certificates of indemnity, if the evidence should in his opinion be sufficient 
to support a prosecution.’

Municipal Elections. By 47 & 48 Viet. c. 70, s. 30, ‘ Subject to the 
other provisions of this Act, the procedure for the prosecution’of a corrupt 
or illegal practice, or any illegal payment, employment, or hiring, com­
mitted in reference to a municipal election, and the removal of any 
incapacity incurred by reason of a conviction or report relating to any 
such offence, and the duties of the Director of Public Prosecutions in 
relation to any such offence, and all other proceedings in relation thereto 
(including the grant to a witness of a certificate of indemnity, shall be the 
same as if such offence had been committed in reference to a parliamentary 
election ; and sects. 45 & 40 and sects. 50-57, both inclusive, and sects.

before it, indicted for perjury committed 
before a judge, on the trial of an election 
petition in reH|M-ct of the same election with 
reference to which he was examined before 
the commissioners. Statements made by 
such witness, in answer to questions put by 
the commissioners relative to corrupt prac­
tices at such election, were given in evi­
dence against him to prove the indictment 
for perjury. Held, that the exception in 
the proviso to 20 & 27 Viet. c. 2», a. 7, 
which provided an exception in the case of

indictments for j>erjury as to cases of in­
dictments for perjury, must be considered 
to mean perjury committed in answer to 
questions put by the commissioners on the 
inquiry, and not to jn-rjury generally, and 
therefore that the above evidence was not 
admissible. It. v. Buttle, L. R. 1 C. C. R. 
248. The words of 40 & 47 Viet. c. 51. 
s. 59. are 1 except in the case of any criminal 
proceeding for perjury,' and this would 
seem to destroy the effect of R. r. Slat or, 
8 Q.B.D. 267.
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59 and 60 of the Corrupt and Illegal Practices Prevention Act, 1883 
(46 & 47 Viet. c. 51) (y), shall apply accordingly as if they were re-enacted 
in this Act, with the necessary modifications, and with the following 
additions :—

a. Where the Director of Public Prosecutions considers that the 
circumstances of any case require him to institute a prosecution before 
any Court other than an election Court, for any offence other than a 
corrupt practice committed in reference to a municipal election in any 
borough, he may, by himself or his assistant, institute such prosecution 
before any Court of summary jurisdiction in the county in which the said 
borough is situate, or to which it adjoins, and the offence shall be deemed 
for all purposes to have been committed within the jurisdiction of such 
Court ;

b. General rules for the purposes of part iv. of the Municipal Corpora­
tions Act, 1882 (45 & 46 Viet. c. 50), shall be made by the same authority 
as rules of Court under the said sections (h) ; and

c. The giving or refusal to give a certificate of indemnity to a witness 
by the election Court shall be final and conclusive * (»).

V/) Vide ante, pp. 051, 652.
(/») by the rule making authority 

for the Supreme Court, 40 & 47 Viet. c. 51, 
8. 50. The rules made April 17, 1883, are

printed in 8tat. R. & (>. Revised (cd. 1004), 
Vol. xii., Supreme Court E., p. 650.

(i) Sec Roger» on Elections (18th ed.),
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CANADIAN NOTES.

OF OFFENCES WiTII REFERENCE TO THE REGISTRATION OF ELECTORS AND 

VOTING, ETC., AT ELECTIONS.

Dominion Elections.
See Revised Statutes of Canada (1906), eh. 6, secs 247-307 

inclusive.

Sec. 1.—Offences in Connection with the Preparation of Elections 
Lists.

Dominion Election Act.
Refusal or omission by provincial officer to record changes on 

list of voters. See R.S.C. ch. 6, sec. 247.
Refusal of provincial custodian to transmit to clerk of Crown in 

Chancery copies of lists. See R.S.C. ch. 6, sec. 248.

Sec. 2.—Official Misconduct with Reference to Elections.
(a) Misconduct by Returning Officer and his Staff.—See R.S.C. 

ch. 6. sec. 249.
Neglect of duty by officials. See R.S.C. ch. 6, sec. 250.
Refusal to furnish returning officer with documents. See R.S.C. 

ch. 6, sec. 251.
Election officers acting as agents. See R.S.C. ch. 6, sec. 252. 
Improper varying of oath of qualification. R.S.C. ch. 6, sec. 253. 
Illegally refusing a ballot to an elector in Prince Edward Island. 

R.S.C. ch. 6, sec. 254.
Delay, neglect or refusal of returning officer to return election 

candidate. R.S.C. ch. 6, sec. 257.
Failure to maintain secrecy during poll. R.S.C. ch. 6. sec. 258.

Sec. 3.—Corrupt and Illegal Practices at Elections.
(а) Definition of Corrupt Practices.—See R.S.C. ch. 6, see. 278.
(б) Bribery at Elections.

Giving money, etc., to procure votes. R.S.C. ch. 6, sec. 265;
amended, 7 & 8 Edw. VII. ch. 9, sec. 29.

Giving or promising employment. R.S.C. ch. 6, sec. 265.
Gifts or promises. R.S.C. ch. 6, sec. 265.
Advancing money to be used in bribing. R.S.C. ch. 6, sec. 265. 
Demanding bribe of candidate or agent. R.S.C. ch. 6, sec. 265.
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Bribery at Elections.—Continued.
Receiving money, etc., before, during or after an election. R.S.C. 

ch. 6, aec. 265.
Bribery of candidates. R.S.C. ch. 6, sec. 265.
Paying for conveyances of voters to polls. R.S.C. ch. 6, sec. 270 ; 

amended, 7 & 8 Edw. VII. ch. 9, sec. 30.
Disqualification of voters for receiving payment for conveyances. 

7 & 8 Bdw. VII. eh. <>. sw. 31.
(c) Treating.

By candidate. R.S.C. ch. 6, sec. 266.
During election. R.S.C. ch. 6, sec. 267.
On nomination or polling day. R.S.C. ch. 6, sec. 268.

(d) Undue Influence.
Undue influence. R.S.C. ch. 6, sec. 269.
False pretences. R.S.C. ch. 6, sec. 269.
Personation. R.S.C. ch. 6, sec. 272.

Subornation of. R.S.C. ch. 6, secs. 273, 274.
Voting of prohibited persons. R.S.C. ch. 6, sec. 275.

(e) False Answers by Voters.—R.S.C. ch. 6, sec. 274.
(/) Illegal Practices.

Defacing proclamation, etc. 7 & 8 Edw. VII. ch. 9, sec. 24.
Refusal to obey summons of returning officer. R.S.C. ch. 6, 

sec. 256.
Weapons, carrying, etc. R.S.C. ch. 6, sec. 260.
Weapons, refusing to give up. R.S.C. ch. 6, sec. 259.
Spirituous liquors, selling, etc., on polling day. R.S.C. ch. 6, 

sec. 261.
Payments, making otherwise than through agents. R.S.C. ch. 6, 

sec. 262; amended. 7 & 8 Edw. VII. ch. 9, sec. 28.
Making untrue statements as to election expenses. R.S.C. ch. 6, 

secs. 263, 264.
False statements of withdrawal of candidates. R.S.C. ch. 6, 

sec. 276.
Canvassing by person not residing in Canada. 7 & 8 Edw. VII. 

ch. 9, sec. 33.
Printing advertisements, etc., without printer’s address. 7 & 8 

Edw. VII. ch. 9, sec. 34.
Contributions by companies, etc., to political purposes. 7 & 8 

Edw. VII. ch. 9, sec. 36.
(g) Offences lielating to Ballot Papers.

Ballot papers, forgery of, illegal supplying of, fraudulently put­
ting in box, taking out of polling station, destroying, removing 
from box, illegally initialling, etc. R.S.C. ch. 6, sec. 255; 
amended, 7 & 9 Edw. VII. ch. 9, sec. 26.
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Offences Relating to Ballot Papers.—Continued.
False statement as to candidate. 7 & 8 Edw. VII. ch. 9, sec. 35. 
Displaying or disclosing marked ballots. R.S.C. ch. 6, sec. 258 ; 

amended, 7 & 9 Edw. VII. ch. 9, sec. 27.

(h) Offences After an Election.
Delay, neglect or refusal of returning officer to return elected 

candidate. R.S.C. ch. 6, sec. 257.
Default of agent in delivering statements of expenses to return­

ing officer. R.S.C. ch. 6, sec. 263.
Furnishing untrue statements of election expenses. R.S.C. ch. 6, 

sec. 264.

(i) indictment and Procedure.
Jurisdiction—

Magistrate having. R.S.C. ch. 6, sec. 300.
Quarter Session’s Court incompetent. R.S.C. ch. 6, sec. 306. 

Warrants of Arrest, etc.—
Information. R.S.C. ch. 6. sees. 284, 294, 298.
Security for costs. R.S.C. ch. 6, sec. 285.
Allegations necessary. R.S.C. ch. 6, secs. 286, 293.
Detention of offender. R.S.C. ch. 6, sec. 295.
Issue of. R.S.C. ch. 6, sec. 296.
Execution of warrant. R.S.C. ch. 6, secs. 296, 299.

Summons to Offender—
Issue of. R.S.C. ch. 6, sec. 302.
Disobedience to. R.S.C. ch. 6, sec. 303.

Procedure—
Criminal Code to apply. R.S.C. ch. 6, sec. 301. 
Determination of action. R.S.C. ch. 6, sec. 304.
Appropriation of fines. R.S.C. ch. 6, sec. 305.
Costs, may be awarded to prosecutor. R.S.C. ch. 6, secs. 

291, 292.

Evidence—
Husband and wife, as to. R.S.C. ch. 6, sec. 287.
No privilege or excuse from answering questions. R.S.C. 

ch. 6, sec. 288.
Production of election writs not required. R.S.C. ch. 6, 

sec. 289.
Clerk of Crown in Chancery must produce ballots if required. 

R.S.C. ch. 6, sec. 290.
Limitation of time for prosecutions. R.S.C. ch. 6, sec. 307.
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Provincial Election Acts.
Alberta.—See 9 Edw. VII. ch. 3.

Registration offences. Secs. 82-87.
Preservation of peace at elections. Secs. 241-291 and sec. 296. 

British Columbia.
Provincial elections. Sec. 3 & 4 Edw. VII. (B.C.), ch. 17, sees. 

166-188 and 197-208; see also amendment in 6 Edw. VII. 
ch. 18.

Municipal elections. 8 Edw. VII. ch. 14, secs. 94-105. 
Manitoba.—See R.S.M. (1902), ch. 3, secs. 239-295 and 305-306. 
New Brunswick.—Consolidated Statutes (1908), vol. 1, ch. 3. 
Nova Scotia.—See 9 Edw. VII. ch. 6; secs. 10 and 83-120 and 123. 
Ontario.

Provincial. See 8 Edw. VII. ch. 3, secs. 167-202 and 207. 
Municipal. See 3 Edw. VII. ch. 19, secs. 193-197 and 245-258. 

Quebec.—See 3 Edw. VII. ch. 9, secs. 156 and 181-229. 
Saskatchewan.—See 8 Edw. VII. ch. 2.

Registration offences 83-88.
Preservation of peace, etc. Secs. 209-259 and 264.
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BOOK THE NINTH.

OF OFFENCES AGAINST THE PERSONS, STATUS AND REPUTATION 
OF INDIVIDUALS.

CHAPTER THE FIRST.

OF HOMICIDE.

PART I.—MURDER AND FELO DE SE.

Sect. I.—Definition and Punishment of Murder.

Definition. —Murder (a) is a felony at common law. Its essential 
elements are not defined by statute except by the provision in sect. 6 of 
the Offences against the Person Act, 18G1 (24 & 25 Viet. c. 100), that * it 
shall be sufficient in any indictment for murder to charge that the 
defendant did feloniously, wilfully, and of his malice aforethought, kill 
and murder the deceased.’

Murder is the unlawful killing, by any person of sound memory and 
discretion, of any person under the King’s peace, with malice afore­
thought (6), either express or implied by law (c). This malice aforethought 
which distinguishes murder from other species of homicide (d) is not 
limited to particular illwill against the person slain, but means that the 
fact has been attended with such circumstances as are the ordinary 
symptoms of a wicked, depraved, and malignant spirit ; a heart regardless 
of social duty, and deliberately bent upon mischief (e). Any formed 
design of doing mischief may be called malice ; and therefore not only 
killing from premeditated hatred or revenge against the person killed ; 
but also, in many other cases, killing accompanied with circumstances 
that shew the heart to be previously wicked, is adjudged to be killing 
of malice aforethought, and consequently murder (/).

(a) By 24 & 25 Viet. c. 100, s. 8, every 
offence which before July 1, 1828, would 
have amounted to petit treason, shall bo 
deemed to bo murder only, and no greater 
offence ; and all persons guilty in respect 
thereof, whether as principals or as acces­
sories, shall bo dealt with, indicted, tried, 
and punished as principals and accessories 
in murder. As to petit treason, sec Post. 
323, 327, 330, 370 ; 1 Hawk. c. 32; 4 HI. 
Com. 203 ; 25 Edw. III. et. 5 ; Pollock & 
Maitland Hist. Eng. I jaw, ii. p. 502. The 
merger of this offence in murder has ren­
dered it unnecessary to repeat the full 
account of it given in earlier editions of this 
work. This section was taken from 9 Geo. 
IV. c. 31, s. 2 (E) ; and 10 Geo. IV. c. 34,

s. 3 (I).
(b) Or malice prepensed, malice pre- 

pcime, malitia prœco'jilata.
(c) 3 Co. Inst. 47. 51. 1 Hale, 425, 449.

450. Fost. 250. 1 Hawk. c. 31, s. 3.
4 Bl. Com. 198. 1 East, P. C. 214. R. r.
Mawgridge, Kel. ( J. ) 119,127. R. V. One by, 
2 Ld. Raym. 1487. The older definitions 
are discussed Stephen Dig. Cr. L. (6th cd.) 
art. 244, and p. 407; and see Archb. Cr. PI. 
(23rd cd.) 782.

(d) 4 Bl. Com. 198. R. v. Gastineaux, 
1 Loach, 417.

(«) Fost. 250, 202.
if) 1 Hawk. c. 31, s. 19. Fost. 257.

1 Hale, 451 IBS.
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Malice may be either express or implied by law. Express malice is, 
when one person kills another with a sedate deliberate mind and formed 
design evidenced by external circumstances, which disclose the inward 
intention ; as lying in wait, antecedent menaces, former grudges, and 
concerted schemes to do the deceased some bodily harm (#/). And malice 
is implied by law from any deliberate cruel act committed by one 
person against another, however sudden (h). Thus where a man kills 
another suddenly without any, or without considerable provocation, the 
law implies malice ; considering that no person, unless of an abandoned 
heart, would be guilty of such an act upon a slight or no apparent 
cause (t). So if a man wilfully poisons another the law presumes malice, 
though no particular enmity can be proved (/'). And in cases of killing by 
a wilful act of such nature as shews the person by whom it is committed to 
be an enemy to all mankind, the law will infer a general malice from such 
depraved inclination to mischief Ik). As a general rule, all homicide

(•/) 1 Hale, 431. 4 HI. Com. IIW.
(h) 1 East, P. C. 215. It. v. Fairbrother, 

1 Cr. Apn. It. 233.
(i) 4 Bl. Com. 200.
(y) 1 Hale, 455. 4 Bl. Com. 200.
It) I Hale, 455. 1 Hawk. e. 20, s. 12. 

I Bl. Com. 200. 1 East. 1\ C. 231. .I/o- 
I ilia, in its proper or legal sense, ia different 
from that sense which it bears in common 
speech. In common acceptation it signi­
fies a desire of revenge, or a settled anger 
against a particular person : but this is not 
the legal sense ; and Holt, C.J., says : 
* Some have been led into mistake by not 
well considering what the passion of malice 
is ; they have construed it to be a rancour 
of mind lodged in the jm-isoii killing for 
some considerable time before the commis­
sion of the fact, which is a mistake, arising 
from the not well distinguishing between 
Imlnd and malice. Envy, hatred and 
malice, are three distinct passions of the 
mind.' Kel. (J) 120. In the Roman law, 
mat ilia appears to have imported a mixture 
of fraud, and of that which is opposite to 
simplicity and honesty. Cicero sjleaks of 
it (Dc Nat. Deor. Lib. 3, s. 30) as * versuta 
el fallax noccndi ratio ; ' and in another 
work (Dc <HHc. Lib. 3, s. 18) he says, * mihi 
<1 it idem el ii tin verce hasreditates non honestec 
vidait nr, si sint malitiosis (t.e. according to 
Pearce, a main aniino profectis) blanditii* 
o/ficiorum, non veritatc sed siinitialione, 
quœsitœ.' And see Dig. Lib. 2, Tit. 13, 
Lex 8, where, in speaking of a banker, or 
cashier giving his accounts, it is said, ‘ Ubi 
txigilur argentarius rat ione* t de re,l une puni- 
tar cum dolo tnalo non exhibet . . . Dolo 
malo autan non cdidit,et qui malitioae edidtt 
d qui in totuin non edidit.' Amongst us 
malice is a term of law importing directly 
wickedness, and excluding a just cause or 
excuse. Tims Coke, in his comment on the 
words jivr mnliliam, says, * If one be ap­
pealed of murder, and it is found by verdict 
that he killed the party sc defendendo, this 
shall not bo said to be per malt liant, because

he had a just cause.’ 2 Co. Inst. 381. And 
where the statutes speak of a prisoner on 
his arraignment standing mute of malice, 
the word clearly cannot bo understood in 
its common acceptation of anger or desire 
of revenge against another. Thus where 
25 Hen. VIII. o. 3, says, that persons 
arraigned of )>otit treason, &c., standing 
‘ mute of malice or freward mind,’ or chal­
lenging, &c., shall be excluded from clergy, 
the word malice, explained by the accom­
panying words, seems to signify a wicked­
ness or fro ward ness of mind in refusing to 
submit to the course of justice; in opposition 
to cases where some just cause may be 
assigned for the silence, as that it proceeds 
from madness, or some other disability or 
distemper. And in the statute 21 Edw. I., 
Dc malefactoribus in \tarcis, trespassers are 
mentioned who shall not yield themselves 
to the foresters, tic., but 4 immo mal it hi in 
sun in proseqtu ndo et continuundo,' shall fly 
or stand upon their defence. And where 
the question of malice has arisen in cases 
of homicide, the matter for consideration 
has been (as will bo seen in the course of 
the present and subsequent chapters) 
whether the act were done with or without 
just cause or excuse; so that it has been 
suggested (Chappie, .)., MS. Sum.) that 
what is usually called malice implied by the 
law would jierhaps be expressed more 
intelligibly and familiarly to the under­
standing if it were called malice in a legal 
sense. Malice, 4 in its legal sense, denotes 
a wrongful act done intentionally without 
just cause or excuse.’ M’Pherson v.
Daniel», 10 is. x 0.278» Littkdale, J., and 
approved in It. v. Noon, 0 Cox, 137, by 
Cresswell, J., as the more intelligible ex­
pression. 4 Wo must settle what is meant 
by the term malice. The legal import of 
this term differs from its acceptation in 
common conversation. It is not, as in 
ordinary speech, only an expression of 
hatred and ill-will to an individual, but 
means any wicked or mischievous intention
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is presumed to be malicious, and murder, until the contrary appears, 
from circumstances of alleviation, excuse, or justification (/) ; and it 
is incumbent upon the prisoner to make out such circumstances to the 
satisfaction of the Court and jury, unless they arise out of the evidence 
produced against him (>/<). A defence grounded upon violent provocation 
will not avail, however grievous the provocation, if there was an interval 
of reflection, or a reasonable time for the blood to cool before the deadly 
purpose was effected. And provocation is no answer if express malice be 
proved. Thus if a man, having received provocation, deliberately and 
advisedly threatens vengeance against the other, as by declaring that he 
will have his blood, or the like, and afterwards carries his design into 
execution, he is guilty of murder ; although the killing followed so soon 
after the provocation that the law might, apart from evidence of such 
express malice, have imputed the act to unadvised passion (n). But 
where fresh provocation intervenes between preconceived malice and the 
death, it ought clearly to appear that the killing was upon the antecedent 
malice ; for if there is an old quarrel between A. and B., and they are 
reconciled again, and then, upon a new and sudden falling out, A. kills 
B., this is not murder (o). But if it appears that the reconciliation 
was but pretended or counterfeit, and that the hurt done was upon the 
score of the old malice, then such killing will be murder (/>).

Where knowledge of some fact is necessary to make a killing murder, 
and several persons are concerned in the killing, those who have the 
knowledge will be guilty of murder, and those who have it not of man­
slaughter only. Thus if A. assaults B. of malice, and they fight, and A.'s
of tlm mind. Thus in the crime of murder, 
which is always stated in the indictment 
to be committed with malice aforethought, 
it is neither necessary in support of such 
indictment to shew that the prisoner had 
any enmity to the deceased, nor would 
proof of absence of ill-will furnish the 
accused with any defence, when it is proved 
that the act of killing was intentional, and 
done without any justifiable cause.’ R. r. 
Harvey, 2 B. & C. 208, Best, .1. Malice 
docs not mean the same thing in criminal 
as in civil cases. In criminal eases motive 
is usually an essential ingredient in the 
definition of an offence or in determining 
the appropriate punishment, whereas in 
civil cases the law is more concerned with 
the fact of an injury than with the motive 
for causing it. Quinn v. Leathern [1901], 
A. C. 495. 1 n criminal eases, except of defa­
mation, malice usually denotes intention, 
deliberation, or wantonness as distin­
guished from negligence or inadvertence. 
See R. v. Senior [1899|, 1 Q.B. 283, and 
R. v. Ellwood, 1 Cr. App. R. 181.

(/) 4 Bl. Com. 201. In R. r. Orcenacre, 
8 C. & 1\ 35, Tindul, C.J., said, ‘ where it 
appears that one person's death has been 
occasioned by the hand of another, it be­
hoves that other to shew from evidence, or 
by inference from the circumstances of the 
ease, that the offence is of a mitigated 
character, or does not amount to the crime 

VOL. I.

of murder.' Coleridge and Coltman, JJ., 
prœaeulihuM.

(m) Font. 255. 4 111. Com. 201. 1 East, 
P. C. 224. On an indictment for murder 
it appeared that the deceased died of a 
wound inflicted in her chest with a knife ; 
there was no evidence of any dispute ; the 
prisoner asserted that she had killed herself, 
and this was his defence. The jury found 
the prisoner guilty, 1 but wo believe it was 
done without premeditation.’ Bytes, .1., 
refused to receive this verdict, and told the 
jury that * to reduce the crime to man­
slaughter, it must be shewn that there was 
provocation at the time, and provocation 
of a serious nature. The prosecutor is not 
bound to prove that the homicide was com­
mitted from malice prepense. If the homi­
cide be proved, the law presumes malice ; 
and although that may he rebutted by 
evidence, no such attempt has been made 
here. The defence is that the woman took 
her own life. The question for you is, did 
the prisoner take his wife's life or not ? If 
he did, it was murder.’ It. r. Maloney, 
9 Cox, ti. See R. r. Fairhrothcr, 1 Cr. 
App. R. 233.

(«) 1 East, P.C. 224.
(o) 1 Hale, 452. It is not to be pre­

sumed in such a ease that the parties 
fought upon the old grudge. 1 Hawk, 
c. 31, s. 30.

(p) 1 Hale, 452.
2 u
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servant come to aid his master, and B. is killed, A. is guilty of murder ; 
but the servant, if lie knew not of A.'s malice, is guilty of manslaughter 
only (q).

Judgment and Execution. -By the Offences against the Person Act, 
1801, sect. 1. ‘Whosoever shall be convicted of murder shall suffer 
death as a felon ’ (r). This has been modified by the Children Act, 1908, 
as to murder by persons under 10 (»).

Sect, 2. Upon every conviction for murder the Court shall pronounce 
sentence of death, and the same may be carried into execution, and all 
other proceedings upon such sentence and in respect thereof may be had 
and taken, in the same manner in all respects as sentence of death might 
have been pronounced and carried into execution, and all other proceed­
ings thereupon and in respect thereof might have been had and taken, 
before the passing of this Act (0 Aug., 1801,) upon a conviction for any 
other felony for which the prisoner might have been sentenced to suffer 
death as a felon’(t).

By the Capital Punishment Amendment Act, 1808 (31 & 32 Viet, 
c. 24) (u), s. 2, judgment of death to be executed on any prisoner sentenced 
on any indictment or inquisition for murder, shall be carried into effect 
within the walls of the prison in which the offender b confined at the time 
of execution. The Act directs that certain persons shall be present at 
the execution, &c.

By the Sheriffs Act, 1887 (50 & 51 Viet. c. 55), s. 13 (1), ‘ Where judg­
ment of death has been passed upon a convict at any Court of assize 
or any sessions of oyer and terminer or gaol delivery held for any county 
or riding or division or other part of a county (t>), the sheriff of such 
county shall be charged with the execution of such judgment, and may 
carry such judgment into execution in any prison which is the common 
gaol of his county or in which the convict was confined for the purpose 
of safe custody prior to his removal to the place where such Court was 
held, and shall, for the purpose of such execution, have the same 
jurisdiction and powers over and in the prison in which the judgment 
is to be carried into execution, whether such prison is or is not situate 
within his county, and over the officers of such prison, as he has by law 
over and in the common gaol of his county and the officers thereof, 
or would have had if the Prison Act, 18G5, and the Prison Act, 1877 («•), 
had not passed, and shall be subject to the same responsibility and 
duties as if the said Acts had not passed.

(2) This section shall be in addition to and not in derogation of any 
power authorised to be exercised by order in Council under the Winter 
Assizes Act, 1870 (x), and the Spring Assizes Act, 1879 (y) or either of them, 
and of the provisions of the Central Criminal Court (Prisons) Act, 1881 (z).

(g) 1 Hale, 440. Plowd. 100.
(r) Taken from 9 (leo. IV. c. 31, h. 3.
(#) See a. 103 of that Act, ante, p. 205.
(l) This section was new in 1801. As to 

former law, vide ante, p. 200, and (1 reaves' 
('rim. Law (Jons. Acts (2ml ed.), 30.

(m) Which, with certain modifications, 
extends to Scotland anil Ireland (see ss.
IS, in.

(v) As to execution of sentences on con­

victions in a county for offences in a county 
uf s i-iiy, see .‘>l Geo. III. o. 100, e. I ; 14 
& 15 Viet. c. 65, s. 23. As to execution of 
persons sentenced at assizes for Cheshire, 
see 30 & 31 Viet. c. 30, h. 4.

(ti*) Nee 40 & 41 Viet. c. 21, a. 30.
(z) 39 Si 40 Viet. c. 67.
(»/) 42 & 43 Viet. c. I.
(z) 44 * 45 Viet. c. 04.
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Punishment of Murder.

In the ease of prisoners sentenced to death for murder at the winter 
or spring assizes, the sentence may be executed in any prison in which 
the prisoner was confined for safe custody before his removal to the place 
where the assizes were held at which he was convicted. Sentences of 
death for murder at the Central Criminal Court are executed at the prison 
ordered by the judge or if no order is made, at the prison in which the 
prisoner is confined (a).

By 24 & 25 Viet. c. 100, s. 3, ‘ The body of every person executed 
for murder shall be buried within the precincts of the prison in which 
he shall have been last confined after conviction, and the sentence of 
the Court shall so direct ’ (b).

By 31 & 32 Viet. c. 24, s. 6, ‘ The body of every offender executed 
shall be buried within the walls of the prison within which judgment 
of death is executed on him, provided that if one of his Majesty's 
principal Secretaries of State is satisfied on the representation of the 
visiting justices of a prison that there is not convenient space within the 
walls thereof for the burial of offenders executed therein, he may, by 
writing under his hand, appoint some other fit place for that purpose, 
and the same shall be used accordingly (c).

By sect. 15, ‘ The omission to comply with the provisions of this Act 
shall not make the execution of the judgment of death illegal in any case 
in which such execution would otherwise have been legal.’

By sect. 5, ‘ The coroner of the jurisdiction to which the prison 
belongs wherein judgment of death is executed on any offender shall 
within twenty-four hours after the execution hold an inquest on the body 
of the offender and the jury at the inquest shall inquire into and ascertain 
the identity of the body and whether judgment of death was duly 
executed on the offender. . . .

Execution under Sentence of the High Court. On the removal by 
certiorari after conviction of an indictment for murder committed in 
Pembrokeshire and tried in Herefordshire, the Court of King’s Bench, 
after overruling certain exceptions to the indictment and conviction, held 
that the prisoner might be sentenced in the Court of King’s Bench and 
executed by the marshal at Kennington (d).

In H. t*. (Jarside (e), the prisoners were convicted of murder at Chester, 
and sentenced to be executed the next Friday ; and were in the custody

any
inter
hem,
U*).
I ; 1*4

(«) 42 & 43 Viet. c. 1,8. 3, hi id Orders ill 
Council under that Act and 3U & 40 Viet...

(fc) Founded on 2 & 3 Will IV. c. 7ft, 
s. hi. and 4 & 5 Will. IV. c. 20, s. 2.

(c) By 8. 7 power is given to the Seen*, 
tary of State to make rules, Ac., to be ob­
served on the execution of judgment of 
death. See Regulations of June ft, 1902, 
Slat. R. & O. (1904 ed.) vol. x, tit. * Prism ’ 
(K), p. lift.

(</) R. v. Athos, 1 Str. 883. 8 Mod.
180. 1 Hale, 404, note (r). Cf. R. r.
Taylor, 5 Burr. 2793, where the prisoners 
are stated by the reporter to have been in 
the custody of the marshal, and executed 
at St. ThomaN a Waterings at the end of

Kent-street. Cl. Sissinghurst House case,
1 Hale 401.

(f) 2 A. & E. 200. Cf. R. r. Antrobus,
2 A. & E. 788. In this ease it ms*ms to 
have been ruled that the Attorney-tieneral 
as of right could obtain a habeas corpus 
and certiorari to remove into the King's 
Bench a conviction and judgment at the 
assizes for murder and the bodies of the 
prisoners. The prisoners were also given 
three days to shew cause why execution 
should not be awarded. One prisoner 
pleaded ore tenus (as he might, R. v. Dean, 
I Iicach, 470) that he was not the actual 
murderer, and was entitled to a pardon for 
giving information, in accordance with a 
proclamation in the (Sazrtte.

2 u 2
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of the constable of Chester Castle in that castle which was within the 
ambit of the city, but was part of the county of Chester. A question 
arose, whether, since the passing of the Law Terms Act, 1830 (/), the 
sheriffs of the city or the sheriffs of the county were bound to execute 
t lie sentence (j/) ; and both parties refusing to do it, the prisoners had 
been from time to time respited. The Attorney-General moved for a 
certiorari to remove the record of the conviction and the judgment, 
and for a habeas-cor pus to bring up the prisoners, in order that execution 
might be awarded by the King's Bench, and said he considered himself 
entitled to the writs as of right : but from respect to the Court, and for 
his own justification in the course he adopted, he stated the grounds of 
his application, and cited many cases to shew that he was entitled to the 
writs as of course, and that the Court of King’s Bench might direct 
execution to be done by the sheriff of the county of Chester, or the 
sheriffs of the city, by the sheriff of Middlesex, or by the marshal of the 
King’s Bench ; and the writs were forthwith granted by the Court.

The Court refused to hear an application by the sheriff of Middlesex 
that he should not be ordered to execute the prisoners, but ultimately 
awarded execution to be done by the marshal of the Marshalsea. assisted 
by the sheriff of Surrey (h).

Sect. II.—Fklo de se.

Self-murder has been regarded as a peculiar instance of malice directed 
to the destruction of a man’s own life, by inducing him deliberately to 
put an end to his existence, or to commit some unlawful malicious act, 
the consequence of which is his own death (/). If one man persuades 
another to kill himself, the adviser is guilty of murder (j). A man who 
kills another, upon his desire or command, is in the judgment of law 
as much a murderer as if he had done the killing out of his own head (/•). 
It is said that in such a case the person killed is not looked upon as a feh 
de se, inasmuch as his assent, being against the laws of God and man, is 
void (I). But where two persons agree to die together, and one of them at 
the persuasion of the other, buys poison and mixes it, and both drink of it, 
and he who bought and made the potion survives by using proper remedies 
and the other dies ; it is said to be the better opinion, that he who dies 
shall be adjudged a feh de se, because all that happened was originally

(/) II (5eo. IV. and 1 Will. IV. c. 70. 
See 88. 13, 14, 15. S. 14, which abolished 
the jurisdiction of the courts palatine of 
Chester, was repealed in 1873 (36 & 37 
Viet. c. 01).

(</) By the Chester Courts Act, 1807 
(30 & 31 Viet. c. 30), s. 4, the sheriff 
of the county of Chester is charged with, 
and is to carry into effect within the county 
all sentences of death passed at any assizes 
for the said county, any statute, law, cus­
tom, or usage to the contrary notwith­
standing. Previous provision had been 
made in 1836 by 6 â h Will. IV., repealed 
in 1874 (37 & 38 Viet. c. 35).

(/<) 2 A. & K. 270, 277. Cf. the Hissing, 
hurst House ease, 1 Hale, 401.

(<) 1 Hawk. e. 0, s. 4. 4 Bl. Com. 180. 
Hales v. Petit, Plowd. 201 (h). See 45 & 
40 Viet. c. 10, as to the interment of per­
sons found fdu de «e.

(j) If present when the other kills him- 
self. If absent, he is accessory before the 
fact. It. v. Russell, 1 Mood. 350. By a 
Bill introduced into Parliament in 1008, it 
was proposed to make persons accessory 
before the fact to, or aiders and aliettora in, 
suicide not guilty of murder but punish­
able for a distinct offence.

(le) 1 Hawk. c. 27, s. 0. R r. Sawyer, 
Old Bailey, May, 1815, MS. R. v. Dyson, 
R. & R. 523.

(/) 1 Hawk. c. 27, s. 0.
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owing to his own wicked purpose, and the other only put it in his power 
to execute it in that particular manner (m). If a man, attempting to kill 
another, misses his blow and kills himself («), or intending to shoot at 
another, mortally wounds himself by the bursting of the gun (o), he is 
considered to be felo de se ; his own death being the consequence of an 
unlawful malicious act towards another. It has also been said that if A. 
strikes B. to the ground, and B. draws a knife and holds it up in his own 
defence, and A. in haste falling upon B. to kill him, falls upon the knife, 
and be thereby killed, A. is felo dc sc (p) ; but this has been doubted (q).

A husband and wife being in extreme poverty and great distress of 
mind, the husband said, ‘ I am weary of my life, and will destroy myself,’ 
upon which the wife replied, ‘ Then I will die with you.' The man 
prayed the wife to go and buy ratsbane and they would drink it together. 
She did so and mixed it with some drink, and they both partook of it. 
The husband died, but the wife, by drinking salad oil, which caused 
sickness, recovered, and was tried for the murder of her husband (r), and 
acquitted, but solely on the ground that, being the wife of the deceased, 
she was under his control ; and inasmuch as the proposal to commit 
suicide had been first suggested bv him, it was considered that she was 
not a free agent, and therefore the jury, under the direction of the judge 
who tried the case, pronounced her not guilty (s).

The prisoner was indicted for the murder of a woman by drowning 
her. The prisoner and the deceased had cohabited for several months and 
she was pregnant by him. They were in a state of extreme distress, and 
had no place of shelter. They went to Westminster Bridge to drown 
themselves in the Thames. They got into a boat, talked together for 
some time, the prisoner standing with his foot on the edge of the boat, 
and the woman leaning upon him. The prisoner then found himself 
in the water ; but whether by actually throwing himself in, or by 
accident, did not appear. He struggled to get back into the boat again, 
and then found that the woman was gone ; he then endeavoured to save 
her, but could not get to her, and she was drowned. In his statement 
before the magistrate he said that he intended to drown himself, but 
dissuaded the woman from following his example. Best, J., told the jury, 
that if they believed the prisoner only intended to drown himself, and 
not that the woman should die with him, they should acquit the prisoner ; 
but that if both went to the water for the purpose of drowning themselves 
together, each encouraged the other in the commission of a felonious act, 
and the survivor was guilty of murder. He also told the jury, that

(ni) 1 Hawk. o. 27, s. 0. Kvilw. 130: 
72 K. It. 307.

(n) I Hair, 413.
(<>) I Hawk. c. 27, s. 4.
(/>) 3 (V». Ins). 54. Dal), c. 44 
(?) Hair (I 1‘. C. 413) consider» that B. 

is not guilty at all of the death of A., not 
even w de/endendo, as he did not strike, 
only held up the knife ; and that A. is not 
felo se de, hut that it is homicide by mis­
adventure. In I Hawk. c. 27, s. 5, it 
seems to he considered that B. should ho 
adjudged to have killed A. se defendendo.

(r) Anon. 110041 Moore (K.B.) 751: 72 
K. K. 884. The report begins, ‘ en home el 
sc feme ayant longe lent /is rive incontinent 
ensemble,' and stales that a sjiecial verdict 
was found, hut does not state the decision. 
In former editions a doubt was expressed 
whether the two were husband and wife, 
based on a mistranslation of the word 
4 incontinent.’

(.<) The report in Moore does not state 
any acquittal. The rest of this passage is 
taken from the statement of the ease in R. 
r. Alison, 8 C. A V. 418, Patteson, .1.
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although the indictment charged the prisoner with throwing the deceased 
into the water, yet if he were present at the time she threw herself in, and 
consented to her doing it, the act of throwing was to he considered as the 
act of both, and so the case was reached by the indictment. The jury 
stated that they were of opinion that both the prisoner and the deceased 
went to the water for the purpose of drowning themselves, and the 
prisoner was convicted. And, upon a case reserved, the judges were 
clear that if the deceased threw herself into the water by the encourage­
ment of the prisoner, and because she thought he had set her the example 
in pursuance of their previous agreement, he was a principal in the 
second degree, and was guilty of murder ; but as it was doubtful whether 
the deceased did not fall in by accident, it was not murder in either of 
them, and the prisoner was recommended for a pardon (/), So where 
upon an indictment for the murder of a woman, it appeared that the 
prisoner and the deceased, who passed as husband and wife, being in 
very great distress, both agreed to take poison, and each took a quantity of 
laudanum, in the presence of the other, and both lay down on the same bed 
together, wishing to die in each other's arms, and the woman died, but the 
prisoner recovered ; Patteson, .1told the jury that, * supposing the parties 
in this case mutually agreed to commit suicide, and one only accomplished 
that object, the survivor will be guilty of murder in point of law ' (u).

A person could not formerly be tried as an accessory before the fact, 
for inciting another to commit felo de se, if that person committed felo 
de se (r). But 24 & 25 Viet. c. 94, s. 1 (w), removes this difficulty, as it 
abolishes for practical purposes the distinction between principals in 
the first and second degree and accessories (z).

An attempt to commit felo de se is not an attempt to commit murder 
within 24 & 25 Viet. c. 100, s. 15 (post, p. 841), but is a misdemeanor at 
common law (y). The question for the jury is whether the defendant 
had a mind capable of contemplating the act, and whether in fact he 
did intend to take his own life, and drunkenness, while in this as in other 
cases no excuse, is a material factor to determine whether the defendant 
really meant to kill himself (z).

Sect. III.—The Party Killino, and the Party Killed.

The Party Killing. The person committing a crime must be a 
free agent, and not subject to actual force at the time the act is done. 
Thus if A. by force takes the arm of B., in which is a weapon, and 
therewith kills C., A. is guilty of murder, but B. is not. But the use of 
moral force is no legal excuse,e.g. by threats of duress or imprisonment to B., 
or even assault to the peril of B.’s life, in order to compel him to kill C. (a). 
If A. procures B., an idiot or lunatic, to kill (’., A. is guilty of the murder

(t) R. v. Dvson, R. & R. 623.
(u) R. v. Alison, 8 C. & 1\ 418, Patteson, 

.1. CL R. v. Jessop, 10 Cox, 204, Field, .1. 
R. v. Stormonth, 01 J. P. 729, Ridley, .1. R. 
v. Abbott, 07 J. P. 151, Kennedy, J. R. v. 
Deoring, Iinooln Assizes, Noveinl»er 2,1907.

(v) R. v. Russell, 1 Mood. 350. R. v. 
Ijeddington, 9 C. & P. 79, Alderson, B.

(ip) Ante, p. 180.

(r) R. v. Jessop, 10 Cox, 207, Field, .1. 
(y) R. »>. Burgess, 32 L. J. M. C. 55 

(C. C. It.). Vide ante, p. 140. It is punish­
able by line and (or) imprisonment 
(without hard labour) (ante, p. 249), and is 
triable at quarter sessions.

(;) R. v. Doody, 0 Cox, 403, Wight man, J. 
(a) 1 Hale, 434. Dalt. o. 145. 1 East, 

P.C. 225, 294.
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as principal, and B. is merely an instrument (b). So if A. lays a trap or 
pitfall for B., whereby B. is killed, A. is guilty of murder, the trap or 
pitfall being only the instrument of death (c).

If a person takes poison himself, not knowing it to be poison at the 
persuasion of another who knows it is poison, the latter is a principal in 
the first degree in murder though not present at the taking (</).

A girl of thirteen was indicted for the murder of an infant ten weeks 
old. It was argued that it was not proved that the girl had capacity 
to commit the crime, or had acted with deliberate malice. Pollock, 
('. B., said, ‘ The crimes of murder and manslaughter are, in some in­
stances, very difficult of distinction. The distinction which seems most 
reasonable consists in the consciousness that the act done was one which 
would be likely to cause death. No one could commit murder without 
that consciousness. The jury must be satisfied before they could find the 
prisoner guilty [of murder] that she was conscious, and that her act was 
deliberate. They must be satisfied that she had arrived at that maturity 
of intellect which was a necessary condition of the crime charged ’ (e).

The Party Killed. Murder may be committed upon any person 
within the King’s peace. Therefore, to kill an alien enemy within 
the realm except in the actual exercise of war (/), is as much murder as 
to kill a born Englishman (</).

An infant in its mother's womb, not being in rerum natura, is not con­
sidered as a person who can be killed within the description of murder ; and 
if a woman being quick or great with child, takes any potion to cause an 
abortion, or if another gives her any such potion, or if a person strikes her, 
whereby the child within her is killed, it is not murder or manslaughter (A), 
but is punishable under 24 & 25 Viet. c. 100, s. 58, post, p. 829 (t).

Where, a child, born alive, afterwards dies by reason of potions or 
bruises received in the womb, those who administered the potion or 
caused the bruise seem to be guilty of murder (i). On an indictment 
for manslaughter it appeared that the prisoner, who practised midwifery, 
was called in to attend a woman in labour, and when the head of the 
child became visible, the prisoner, being grossly ignorant of the art which 
he professed, and unable to deliver the woman with safety to herself 
and the child (as might have been done by a person of ordinary skill), 
broke and compressed the skull of the infant, and thereby occasioned 
its death immediately after it was born. It was argued that the child 
being en ventre sa mere at the time the wound was given, the prisoner

(6) 1 Hast, 1*. C. 228. 1 Hawk. c. 31, 
h. 7. Ante, p. 104.

(r) 4 HI. (’ora. 35.
(d) 1 Hal»*, 431. Vaux'a case, 4 Co. 

Rep. 44 b ; 70 E. R. 902. Mr. (4 reaves lias 
a note ‘ provided that the party taking it 
knew not that it was poison.' The indict­
ment in Vaux has nesciens, iff. Where the 
party knew that the thing taken was poison 
and voluntarily took it on the persuasion of 
another, the latter would in such case bo 
at the trial an accessory before the faet. 
Vide, ante, p. 110.

(e) R. r. Vamplew, 3 F. & F. 520.
(/) 1 Hale, 433.

(ij) 4 Bl.^Com. 198. To kill one attaint 
in a prtrm unite was held not homicide, 
Y. B. 24 Hen. 1., B. Coron. 197 ; but 5 Eliz. 
e. 1, declared it to' be unlawful.

(A) 1 Hale, 433. ‘
(i) 3 Co. Inst. 50. 1 Hawk. c. 31, s. 10. 

4 Bl. Com. 198. 1 East, P.C. 227. Contra,
1 Hale, 433, and Staundf. 21 ; but the 
reason on which the opinions of the two 
last writers seem to be founded, namely, 
the difficulty of ascertaining the faet cannot 
be considered as satisfactory, unless it be 
supposed that such fact can never be 
clearly established. See Exod. c. xxi. v. 22,
A
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could not be guilty of manslaughter ; but, upon a case reserved, a 
conviction of manslaughter was held right (/).

Upon an indictment against a woman for the murder of her child, 
Maule, J., told the jury that if a person intending to procure abortion does 
an act which causes a child to be born alive so much earlier than the 
natural time that it is born in a state much less capable of living, and 
afterwards dies in consequence of its exposure to the external world, the 
person who by her misconduct so brings the child into the world, and puts 
it thereby into a situation in which it cannot live, is guilty of murder (k).

To be the subject of murder, a child must be actually born. On an 
indictment against a mother for the murder of her child, Littledale, J., told 
the jury, ‘ the being born must mean that the whole body is brought into 
the world, and it is not sufficient that the child respires in the progress 
of the birth ’ (/). Upon an indictment containing a count for murder by 
stabbing, and a count charging that before the child was completely 
born the prisoner stabbed it with a fork, and that it was born, and then 
died of the stab, it was proved that a puncture was found on the child’s 
skull, but when that injury was inflicted did not appear, and some 
questions were asked as to whether the child had breathed Parke. ,).. 
said. ‘ The child might breathe before it was born ; but its having breathed 
is not sufficiently life to make the killing of the child murder ; there must 
have been an independent circulation in the child, or the child cannot 
be considered as alive for this purpose (m).

One count charged that the prisoner, being pregnant with a female 
child. ‘ did bring forth the same alive,’ and then charged the murder of 
the child by choking it with a handkerchief ; and another count charged 
the murder in the same way of a certain illegitimate child, ‘ then lately 
before born of the body ' of M. T. There was strong evidence to prove 
that the child had been wholly produced alive from the prisoner’s body, 
and that she had strangled it ; but it was also clearly proved by the 
surgeon, who examined the body of the child, that it must have been 
strangled before it had been separated from the mother by the severance 
of the umbilical cord, and the surgeon further stated that a child has, 
after breathing fully, an independent circulation of its own,-even while 
still attached to the mother by the umbilical cord, and that in Ills judg­
ment the child in question had breathed fully after it had been wholly 
produced, and had therefore an independent circulation of its own, 
before and at the time it was strangled, and was then in a state to carry 
on a separate existence. Erskine, J., directed the jury, that if they were 
satisfied that the child had been wholly produced from the body of the 
prisoner alive, and that the prisoner wilfully strangled the child after it

(/) It. t\ Senior, I Mood. 340 ; I Lewin, 
183 >i. Sec It. v. Brown, 02 .1. 1*. 521. 
The murder of bastard children was 
specially punished by 21 Juc. J. c. 27, 
which, with an Irish Act on the same sub­
ject, was repealed in 1813 (43 Geo. Ill, 
e. 58). Concealment of birth is now pun­
ished under 24 & 25 Viet. c. 100, s. 00. 
post, p. 773.

(k) It. r. West, 2 C. & K. 781 ; 2 Cox,

(/) It. p. Poulton, 5 C. & I*. 320.
(m) It. r. Knock, 5 C. & 1\ 530. It. r. 

Wright, 0 C. & 1\ 754, Gurney, B. The 
true test of separate existence in the theory 
of the law (whatever it may be in medical 
science) is the answer to the question, 
4 whether the child is carrying on its being 
without the help of the mother's circula­
tion.* It. p. Pritchard, 110011 17 T. L K. 
310, Wright, J. It. p. Izod, 20 Cox, 000, 
Channel!, J.
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had been so produced and while it was alive, and while it had, according 
to the evidence of the surgeon, an independent circulation of its own, 
he was of opinion that the charge in the said counts was made out, 
although the child, at the time it was so strangled, still remained attached 
to the mother by the navel-string. Upon a case reserved, a conviction 
of murder was held right, (n). But if a child is actually wholly produced 
alive it is not necessary that it should have breathed to make it the subject 
of murder (o). By a bill introduced in the session of 1909 it is proposed 
to make it felony to destroy an infant during birth under circumstances 
which would have made the act murder if the child were fully born (p).

Sect. IV.—Of the Means op Killing ; and of Causing Death by 
Malicious and Intentional Neglect of Duty (7).

The killing may be effected by poisoning (r), striking, starving, 
drowning, and a thousand other forms of death, by which human nature 
may be overcome (s). It has been generally considered that there must 
be some actual corporal damage to the party ; and that where a person, 
either by working upon the fancy of another, or by harsh and unkind 
usage, puts him into such passion of grief or fear that he dies suddenly, 
or contracts some disease which causes his death, such killing is not 
murder (t). But on principle there seems no reason for holding that 
deliberate frightening to death is not at least manslaughter (u), and if a 
man does an act, the probable consequence of which may be. and even­
tually is, death, such killing may be murder ; although no blow is struck 
by himself, and no killing may have been primarily intended (v) : as 
where a person carried his sick father, against his will, in a severe season, 
from one town to another, by reason whereof he died (w) ; or where a 
harlot being delivered of a child, left it covered only with leaves in an 
orchard, where it was killed by a kite (.r) ; or where a child was placed in 
a hogsty, where it was eaten (//). In these cases, and also where a child 
was shifted by parish officers from parish to parish, till it died from want 
of care and sustenance, it was considered that the acts so done, wilfully 
and deliberately, were evidence of malice aforethought (:).

(«) H. r. Trilloe, 2 Mood. 200. R. r. 
Crutchlcy, 7 V. & 1’. 814. R. r. Reeve*, 
I» (’. & 1\ 2.1. R. p. Nelli*. 7 (’. & I*. 800, 
where, per Colt man, .1., the faet of the 
child having breathed i* not a decisive 
•roof that it was horn alive : it may have 
•rentlied, and yet died before birth. R. v. 

Handley, 13 Cox, 70.
(o) K. p. Brain. 0 C. & 1*. 340.
(/>) Vide jwst, p. 820.
(7) For cases of manslaughter by neglect 

of duty, see ]>wt, 780 <7 wq.
(r) Nee 11 Co. Rep. 32 «. Kel. (.1) 32, 

125 ; Fost. ti8. 00. 1 East, V. C. 225, 251. 
1 Hale, 455. Barr. Ohs. on Stat. 524.

(*) 4 B! Com. 196. 1 Hale. 432. 1 Hawk, 
c. 31, s. 4. Moriendi mille figura•.

(I) I Hale. 420. 1 East, 1». C. 225. R.
r. Minton. 3 P, A P. 408. Bytoe, -i 

(u) See May ne, Ind. Cr. L. (ed. 1800)

p. 588. In R. v. Tower*. 12 Cox, 530, an 
indictment for manslaughter of an infant, 
it appeared that the prisoner hail assaulted 
a woman carrying the infant, and had so 
frightened the infant that it died in about 
six weeks. Denman, .1., held that frighten­
ing a child to death would he manslaughter, 
hut apjiarently considered that this would 
not he so as in an adult. He left it to 
the jury to say whether the assault on 
the woman was the direct cause of thu 
death of the infant. The prisoner was 
acquitted. Nee R. v. Evans. /<«/, p. OOOn.

(r) 4 Bl. Com. 107.
(»<•) 1 Hawk. c. 31, *. 5. 1 Hale 431,

432.
(x) I Hale, 431. 1 Hawk. c. 31, s. 6.
(y) 1 East. I‘. C. 220.
(z) Palm. 545.
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In R. v. Evans (a) the indictment charged that the prisoner killed his 
wife (1 ) by beating ; (2) by throwing her out of the window ; and (3 and 4) 
that he beat her and threatened to throw her out of the window and to 
murder her ; and that by such threats she was so terrified that, through 
fear of his putting his threats into execution, she threw herself out of the 
window, and of the beating and the bruises received by the fall died. 
There was strong evidence that the death of the wife was occasioned by 
the blows she received before her fall : but Heath, Gibbs, and Bayley. .1.1.. 
were of opinion that if her death was occasioned partly by the blows and 
partly bv the fall, yet if she was constrained by her husband's threats of 
further violence, and from a well-grounded apprehension of his doing such 
further violence as would endanger her life, he was answerable for the 
consequences of the fall, as much as if he had thrown her out of the 
window himself. The prisoner however was acquitted ; the jury being 
of opinion that the deceased threw herself out of the window from her 
own intemperance, and not under the influence of the threats (/>).

In R. v. Curley (bb)f the prisoner and the deceased woman were in 
a small fiat together ; quarrelling was heard to take place, and the 
deceased was heard to call for help from the window of the back room. 
She fell out of the window and was killed : Bhillimore, J., directed the 
jury (inter alia) : ‘ If fearing or reasonably fearing violence or further 
violence from this man she went to the window to call for assistance 
... if she without any intention of jumping out overbalanced and fell 
then the man would be responsible, but that would be manslaughter. 
A conviction on this direction was affirmed on appeal.

Upon a trial for manslaughter it appeared that the prisoner and the 
deceased had some dispute, and the deceased’s boat being alongside the 
schooner in which the prisoner was, the prisoner pushed it with his foot, 
and the deceased stretched out over the bow of the boat to lay hold of a 
barge, to prevent the boat drifting away, and losing his balance fell

(«) old Bailey, 1812. MS. Bayley, ,1. 
See Steph. Dig. t'r. Law (Oth cd.), art. 241. 
Where an indictment for manslaughter 
alleged that the deceased was riding on 
horseback, and that the prisoner assaulted 
and struck him witli a stick, and that the 
deceased, from a well-grounded apprehen­
sion of a further attack, which would have 
endangered Ilia life, spurred his horse, 
whereby it became frightened, and threw 
the deceased, &c., and it was proved that 
the iirisoner struck the deceased with a 
small stick, and that he rode away, the 
prisoner riding after him, and on the 
deceased spurring his horse it winced and 
threw him : it was held, on the authority 
of the above ease, that the ease was 
•roved. R. v. Hickman, f> C. & 1\ 151, 
‘ark, .1. See R. v. Grimes, 15 N. S. W. 

Law, 209, in which the prisoners were held 
to have been rightly convicted of murder­
ing a man whom they brutally assaulted 
in a railway carriage, who, thinking his life 
in danger, jum|icd out and was killed.

(6) In R. r. Donovan, 4 Cox, 399, on an

indictment for causing a bodily injury dan­
gerous to life by casting the prosecutrix 
out of a window upon the ground, she 
stated that she fell out of the window acci­
dentally ; that the prisoner beat her with 
his fists, and was about to inflict other 
injuries u|K»n her, when she went to the 
window to call for assistance, and fell out 
of it on to the ground. In opening the 
ease, it was stated that the evidence would 
be conflicting, whether the prosecutrix was 
thrown or jumped out of the window, but 
that it would lie immaterial, for if the 
prisoner, by his violence, eoni|)clled her to 
throw herself out, he would be guilty. 
Aklcraon. B., said, 1 1 do not think it will 
lie sufficient to prove that she juni|)ed 
from the window to csen|ie from his vio­
lence. You must go further than that, 
and satisfy the jury that he intended at 
the time to make her jump out.’ See 
the cases in note (a).

(66) Cent. t’r. Ct. 4 March, 1909 ; 2 Cr. 
App. R. 109. The direction is taken from 
the shorthand notes of the trial.
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overboard, and was drowned. Park, J., after consulting Patteson, J., 
said, that they were of opinion that, if the case had rested on this evidence, 
it would not have amounted to manslaughter (c). Upon an indictment 
for murder by drowning, by the deceased slipping into the water in 
endeavouring to escape from an assault made with intent to murder or 
rob, it was proved that the body was found in the river, and it bore marks 
of violence, but not sufficient to occasion death, which appeared to have 
been caused by drowning, and there were marks of a struggle on the 
banks of the river. Erskine, J., told the jury that a man might throw 
himself into a river under such circumstances as rendered it not a voluntary 
act, by reason of force applied either to the body or the mind; and it then 
became the guilty act of him who compelled the deceased to take the 
step, but the apprehension must be of immediate violence, and well 
grounded from the circumstances by which the deceased was surrounded ; 
and that the jury must be satisfied not that there was no other way of 
escape, but that it was such a step as a reasonable man might take (d).

By Neglect of Duty. -The prisoner had delivered herself of a child 
by night upon a road, and had left it on the side of the road without any 
clothing or covering to protect it from the inclemency of the weather, 
where it died from the cold, and she had wholly concealed the birth of the 
child till she was apprehended. Coltman, J., told the jury, ‘ If a party 
so conduct himself with regard to a human being, which is helpless and 
unable to provide for itself, as must necessarily lead to its death, the 
crime amounts to murder. But if the circumstances are not such that 
he must have been aware that the result would be death, the crime would 
be manslaughter, provided the death were caused by an unlawful act, 
but not such as to imply a malicious mind. There have been cases where 
it has been held that persons leaving a child exposed, and without any 
assistance, and under circumstances where no assistance was likely to be 
rendered, were guilty of murder. It will be for you to consider whether 
the prisoner left the child in such a situation that to all reasonable 
apprehension she must have been aware that the child must die, or 
whether there were circumstances that would raise a reasonable expecta­
tion that the child would be found by some one else, and preserved ; 
because then it would only be the crime of manslaughter. If a person 
were to leave a child at the door of a gentleman, the probability would 
be so great that it would be found, that it would be too much to say that 
it was murder, if it died ; if, on the other hand, a child were left in an 
unfrequented place, what inference could be drawn but that the party left 
it there in order that it might die ? This is a sort of intermediate case, 
and therefore it is for you to say whether the prisoner had reasonable 
ground for believing that the child would be found and preserved (e).

(r) H. v. Watoix, U C. & 1*. 328, Park 
and Pattcson, JJ. It afterwards appeared 
that the prisoner was not the man who 
pushed the boat away.

(d) R. r. Pitts, C. & If. 284.
(f) R. r. Walters, C. & M. Itt4, and MS. 

C. S. G. See R. r. Stockdale, 2 Lew. 220. 
In one case a prisoner was convicted of 
manslaughter for assaulting her infant 
female child, and throwing it upon a heap

of dust and ashes, and leaving it there ex­
posed to the cold air, by means of which 
exposure the child became frozen and died. 
R. r. Waters, 1 Den. 350. The point in 
this case was, that it was consistent with 
all that was stated in the count that the 
child might bo capable of taking care of 
itself ; but it was held that if she had been 
sufficiently old. or strong enough so to do, 
the death could not have arisen from the
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A man and his wife were indicted for the murder of a boy who was 
bound as a parish apprentice to the man. Both the prisoners had used 
the apprentice in a most cruel and barbarous manner, and had not 
provided him with sufficient food and nourishment : but the surgeon 
who opened the body deposed that in his judgment the boy died from 
debility, and for want of proper food and nourishment, and not from the 
wounds, Ac., which he had received. Lawrence, J., considered the case 
defective as to the wife, as it was not her duty to provide the apprentice 
with sufficient food and nourishment, she being the servant of her husband, 
and so directed the jury, who acquitted her ; but the husband was found 
guilty and executed (/).

The prisoner, upon his apprentice, who had been sent to Bridewell 
for misbehaviour, returning to him in a lousy and distempered condition, 
did not take such care of him as his condition required, and which he 
might have done ; the apprentice not having been suffered to lie in a 
bed, on account of the vermin, but being made to lie on the boards for 
some time without covering, and without common medical care. The 
medical witnesses were of opinion that the boy’s death was most 
probably occasioned by his ill-treatment in Bridewell, and the want of 
care when he went home ; and inclined to think, that if he had been 
properly treated when he came home, he might have recovered. But, 
though some harsh expressions were proved to have been spoken by the 
prisoner to the boy, yet there was no evidence of any personal violence 
having being used by the prisoner ; and it was proved that the apprentice 
had had sufficient sustenance ; and the prisoner had a general good 
character for treating his apprentices with humanity, and had made 
application to get this boy into the hospital. Under these circumstances, 
the Recorder left it to the jury to consider whether the death of the boy 
was occasioned by the ill-treatment he received from his master, after 
returning from Bridewell, and whether that ill-treatment amounted to 
evidence of malice, in which case they were to find him guilty of murder. 
At the same time they were told, with the concurrence of Gould, J., and 
Hotliam, B., that if they thought otherwise, yet, as it appeared that the 
prisoner’s conduct towards his apprentice was highly blamable and

net of the prisoner, ami therefore the defect 
was vuml l»y the verdict. It is a novel 
doctrine in criminal cases that a defective 
indictment is cured by verdict. Hale says 
(2 1‘. C. 193), * None of the statutes of 
jeofails extend to indictments, and there­
fore a defective indictment is not aided 
by verdict, and no authority is known for 
such a doctrine in other cases "(but ride post 
Ilk. xii. c. ii.). The indictment was 
right ; for it alleged the aets of the prisoner 
which caused the death, and that is all 
that it ever was necessary to do in such an 
indictment. C. H. (J.

(/) R. v. Squire, Stafford Is-nt Assizes, 
1799, MS. After the surgeon had deposed 
that the Isiy died from debility, and for 
want of proper food and nourishment, and 
not from the wounds, Ac., which he had 
received, the learned judge was proceeding 
to inquire of him whether, in his judgment,

the series of cruel usage the boy had re­
ceived, and in which the wife had Is-en as 
active as her husband, might not have so 
far broken his constitution as to promote 
the debility, and co-operate along with the 
want of pro|)cr food and nourishment to 
bring on his death, when the surgeon was 
seized with a fainting lit, and, being taken 
out of court, did not recover sufficiently to 
attend again upon the trial. The judge, 
after observing that, upon the evidence, as 
it then stood, he could not leave it to the 
jury to consider, whether the wounds, Ac., 
inflicted on the Isiy, had contributed to 
cause his death, said, that if any physician 
or surgeon were present who had heard the 
trial, he might be examined as to the point 
intended to bo inquired into ; but no such 
person being present, he delivered his 
opinion to the jury, as stated in the text.
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improper, they might, under all these circumstances, find him guilty of 
manslaughter ; which they accordingly did (g). And upon the question 
being afterwards put to the judges, whether the verdict were well found, 
they all agreed that the prisoner should be burned in the hand and 
discharged (/*).

On an indictment for the manslaughter of an apprentice by neglecting 
to provide him sufficient meat and drink, &c., it appeared that the 
deceased was bound to the prisoner by indenture, by which he covenanted 
to find him clothes and victuals ; and, according to the evidence of 
some medical men, that his death was produced by uncleanliness and 
want of food. Patteson, J., told the jury that, * by the general law the 
master was not bound to provide medical advice for his servant (t) ; 
yet that the case was different with respect to an apprentice, and that a 
master was bound during the illness of his apprentice to provide him with 
proper medicines ; and that if they thought that the death of the deceased 
was occasioned, not by the want of food, &c., but by want of medicines, 
then, in the absence of any charge to that effect in the indictment, 
the prisoner would be entitled to be acquitted ’ (j). An indictment for 
manslaughter alleged in one count that the deceased was the apprentice 
of the prisoner, and that it was his duty to provide sufficient food 
for her as such apprentice, and that he neglected to do so, &c., by 
means of which she died ; and (in another count) that the deceased was 
the servant of the prisoner, and that it was his duty to provide her with 
food, &e. An invalid indenture of apprenticeship was put in, and it 
appeared that the deceased had always been treated as an apprentice by 
the prisoner, and had performed such duties as an apprentice would have 
performed, but the prisoner being a farmer these duties were the same as 
those performed by ordinary farmer’s servants. It was objected that the 
first count was not proved, as the indenture was invalid ; and that the 
relation of master and servant never existed, for an invalid contract of 
apprenticeship could not be converted into a hiring and service ; that the 
foundation of this indictment was that the prisoner was legally bound 
to provide maintenance for the deceased, and here it was clear he could 
neither have been compelled to support her as an apprentice or as 
a servant. Patteson, J., held, that the prisoner, having treated the 
deceased as his servant, could not turn round and say she was not 
his servant at all (k). Where the first count stated that the deceased

(y) It. v. Self, O. B. 177», MS., Could, 
J. 1 Hast. P. C. 22».

(h) Vpon this case, East (1 P. C. 227 n) 
says : ‘ 1 have been the more particular in 
stating the ground of the decision in this 
case, because Could, J.’s, note of the case, 
from whence this is taken, is evidently 
different from another report (1 Leach 
137) of the opinion of the judges in this 
ease, from whence it might be collected, 
that there could be no gradation of guilt in 
a matter of this sort, where a master, by 
his ill-conduct or negligence, had occa­
sioned or accelerated the death of his ap­
prentice, but that he must either be found 
guilty of murder or acquitted ; a conclu­
sion, which, whether well or ill founded,

certainly cannot be drawn from this state­
ment of the case. The same opinion, how­
ever, is stated in the Old Bailey Sessions 
Papers, to have been thrown out by the 
Recorder in Wade’s case.’

(i) Sec Sellen v. Norman, 4 C. & P. 80. 
O') R. r. Smith, 8 C. & P. 153. See 24 

* 25 Viet. e. 100. ». 2»; 38 & 30 Viet. e. 
8», s. », port, p. 010.

(k) R. v. Davies, Hereford Summer As­
sizes, 1831, MS. C. S. O. In support of this 
decision it may be observed, that although 
a son could not be punished for the murder 
of his father as for petit treason, under 25 
Edw. III. a. 6, c. 2, unless by a reasonable 
construction he came under the word ser­
vant, yet if he were bound apprentice to his
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was the apprentice of the prisoner, ami it was his duty to provide the 
deceased with proper and necessary nourishment, medicine, medical 
care and attention, and charged the death to be from neglect, & •. ; and 
the second count.that charged the deceased ‘ so being such apprentice as 
aforesaid,' was killed by the prisoner by over-work and beating ; and 
the only evidence given to shew that the deceased was an apprentice 
was that the prisoner had stated that he was his apprentice ; Patteson, 
J., held that there was sufficient evidence to support the second count, 
but not the first (l).

If a mistress culpably neglects to supply proper food and lodging to 
her servant, when the servant is so enfeebled in body or mind as to be 
helpless and unable to take care of herself, or is so under the dominion and 
restraint of the mistress as to be unable to withdraw herself from her 
control ; and the death of the servant is caused or accelerated by such 
neglect, the mistress is liable to be convicted of manslaughter (w).

In R. v. Saunders (n), a married woman was charged with the murder 
of her illegitimate child, aged three years, by omitting to give it proper 
food. The prisoner had married J. S. ; the deceased was her illegitimate 
child, born before the marriage. In the judgment of medical witnesses 
the death had proceeded from the want of proper food. For the prose­
cution reference was made to R. v. Squire (o), and to sect. 71 of the Poor 
Law Amendment Act, 1834 (4 & 5 Will. IV. c. 76) ; and it was sub­
mitted that the mother of an illegitimate child was bound to take care of 
her child, and might be guilty of murder if its death arose from neglect. 
Alderson, B., said, ‘ The prisoner is indicted as a married woman : if her 
husband supplied her with food for this child, and she wilfully neglected 
to give it to the child, and thereby caused its death, it might be murder 
in her (o). In these cases the wife is in the nature of the servant of the 
husband : it does not at all turn upon the natural relation of mother : 
to charge her you must shew that the husband supplied her with food to 
give to the child, and that she wilfully neglected to give it. There is no 
distinction between the case of an apprentice and that of a bastard child, 
and the wife is only the servant of the husband, and, according to the 
case before. Lawrence, J., (/>), can only be made criminally responsible 
by omitting to deliver the food to the child, with which she had been
father or mother, or was maintained hy 
them, or did any necessary service for 
them, though he did not receive wages, lie 
might have been indicted by the descrip­
tion of servant. 1 Hawk. c. .'12, s. 2. 
I Kast, V. ('. 336 ; and a near relation, as a 
sister, might be a servant within the 
statute, if she acted as such. R. t>. Ed­
wards, Stafford Assizes. MS. coram Law- 
renoe, J, ('. S. < i.

(/) R. v. Crumpton, C. & M. fill?.
(m) R. r. Smith, 34 L J. M. V. 153, Erie, 

said : ' It is undisputed law that if a 
person who has the custody of another who 
is helpless, leaves that other with insuf­
ficient food, and so causes his death, he is 
criminally responsible. But it is also clear 
that if a person having the exercise of free 
will, chooses to stay in a place where he

receives insufficient food, and his health is 
injured, and death sujiervcnes, the master 
is not criminally responsible.’ The facts of 
this ease would have supported an indict­
ment on 24 & 25 Viet. c. 100, s. 20, pout, 
p. 910. It seems very well worthy of con­
sideration whether, where death results 
from the commission of an offence within 
that section, the case is not one of man­
slaughter, on the principle laid down in R.

Senior [1899], I Q.B. 293, post, p. 074.
(n) 7 C. & 1\ 2" 7. In a note to this case 

it is suggested that a statute, 18 Eliz. c. 3, 
s. 2 (now repealed), would hardly have been 
needed if a mother were liable at common 
law for the entire maintenance of her child.

(o) Ante, p. 668,
(/>) In R. r. Squire, ante, p. 008.
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supplied by her husband (q). The omission to provide food is the omission 
of the husband, and the crime of the wife can only be the omitting to 
deliver the food to the child after the husband has provided it ’ (r).

Under the Poor Law Amendment Act, 1834 (4 & 5 Will. IV. c. 76), 
s. 41, the mother of an illegitimate child, so long as she is unmarried or a 
widow, is bound to maintain this child as part of her family until the child 
is 16 ; and by sect. 57, a man who marries a woman who has legitimate 
or illegitimate children is liable to maintain them as part of his family 
till they are 16. So that the marriage, while it continues, suspends 
the liability of the mother («). But the marriage does not extinguish 
affiliation orders made on the putative father of any such child (/).

The obligation to maintain legitimate children is recognised at common 
law and enforceable by statute (u).

In R. v. Bubb (v),an indictment for murder alleged that M. H.,an infant 
of tender age, was a daughter of R. H., and was living with R. H. and 
E. B., and under their care and control, and unable to provide for or take 
care of herself, and that it was the duty of the prisoners to provide for and 
administer to M. H. sufficient food for the support of her body, and that 
the prisoners feloniously, &c., did refuse and neglect to give and administer 
to M. II. sufficient food for the support of her body ; whereby she became 
mortally sick and died (v). B. was the sister of H.'s deceased wife, and 
on her death had gone to live with H., and became the manager of his 
household. II. was absent from home except from Saturday night until 
Monday morning, but always provided ample food for the whole family. 
H.'s children were healthy till B. undertook their management, but she

(-/) In R. r. Bubb, I Cox. 467, Williams 
.1., considered this statement too wide, as 
it was not limited to cases where death or 
aérions bodily injury was contemplated. 
See8 IMvs. Ml. o. 'i7. a. 18, post, p. 818.

(r) The decision was given upon the 
o|H*ning statement of counsel It did not 
appear whether the wife was living with 
the husband, nor whether he had the 
means of maintaining the child. In K. v. 
Forsyth (Chester Assizes, July 25, 1890 : 
Archb. Cr. I’l. 23rd ed. 784), Kennedy, J., 
following this case and R. v. Squire, ruled 
that where husband and wife are living 
together, the legal obligation to maintain 
is on the husband, and that the wife cannot 
be convicted of manslaughter by neglect to 
supply food or medical aid. As to the 
liability of a husband living apart from his 
wife, see R. r. Connor [1908], 1 K.B. 20. 
(G G R.)

(a) This seems to be the ratio decidendi 
in R. r. Saunders, ante, p. 070. See now 
45 & 40 Viet. c. 75, s. 21.

(I) Sotheran v. Scott, 0 Q.lt.l>. 518. 
Hardy t\ Atherton, 7 Q.B.l). 201; which 
override Lang r. Spicer, 1 M. & W. 129. 
As to the obligation at common law to 
maintain bastard children, see 1 HI. Com. 
440,448. Harris v. Jeffel, l Ld. Raym. 08; 
Comb., 350.

(u) Poor Law Act, 1001 (43 Eliz. c. 2), 
< •!. Poor Relief (Deserted Children) Act,

1718 (5 <leo. I. c. 8). Vagrancy Act, 1824 
(5 CJeo. IV. c. 83), s. 3. 45 & 40 Viet. c. 75, 
s. 21. There may be cases where a wife 
may bo liable to maintain her children 
during her husband’s lifetime, as where the 
husband has deserted her, or she has a 
separate maintainancc (see Christian’s note 
to 1 HI. Com. 448), and it may be worthy of 
consideration whether where the husband 
is incapable of work, but she is capable of 
maintaining her children, she Ls not legally 
bound so to do ; and as the overseers of 
every parish are bound by law to provide 
necessary support in cases of emergency, 
it may well be doubted whether cases may 
not occur where the wife would be lujalbj 
bound to apply for relief to the parish olli- 
ccrs. Suppose a husband were ill in bed, but 
the wife were well, and the children starv­
ing for want of food, could it be fairly con­
tended that she was under no legal obliga­
tion to apply for relief for them, and that 
if one of them died for want of food, she 
was not criminally responsible Y See 
Vrmston r. Newcomen, 4 A. & E. 899, and 
R. r. Mabbett, post, p. 073, C. S. <1.

(v) 4 Cox, 457. The grand jury re­
turned a bill for murder against E. B., and 
for manslaughter against R. H., and a bill 
for manslaughter in the same form, mutatis 
mutandis, as the bill for murder was then 
preferred against the latter, and H. was 
tried first.
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systematically neglected them, especially the deceased, and, notwith­
standing the remonstrances of the neighbours, persisted in withholding 
sufficient food, for want of which the child gradually wasted away, and 
died of actual starvation. Williams, J., told the jury that ‘ the indict­
ment alleges, first, a duty on the part of the prisoner to supply the necess­
aries of life to the child ; it alleges, secondly, a malicious neglect or 
omission to perform that duty ; and it alleges, thirdly, that the omission 
or neglect caused the death of the child. Now, first, with respect to the 
proposition that it was the duty of the prisoner to provide food necessary 
to sustain the life of the child. It is quite clear that the circumstance 
of the prisoner being aunt of the child, or being resident in the same house 
with the child, was not sufficient to cast upon her the duty of providing 
food for it. But if the prisoner undertook the charge of attending to 
the child, and of taking that care of it which its tender age required, a 
duty then arose to perform those duties properly ; and if the prisoner, 
being in the capacity, as it were, of a servant or nurse, and having the 
charge of attending and taking care of the child, was furnished with the 
means of doing so properly, then the duty arose, which is charged in this 
indictment, of giving it sufficient food, and if the prisoner neglected to 
perform that duty, beyond all question she is criminally responsible, 
it remains for me to explain to what extent she is responsible. If the 
omission or neglect to perform the duty was malicious, then the indictment 
would be supported, and the crime of murder would be made out against 
the prisoner ; but if the omission or neglect were simply culpable, but 
not arising from a malicious motive on the part of the prisoner, then it 
would be your duty to find her guilty of manslaughter only. And here 
it becomes necessary to explain what is meant by the expression malicious, 
which is thus used. If the omission to supply necessary food was accom­
panied with an intention to cause the death of the child, or to cause some 
serious bodily harm to it, then it would be malicious in the sense imputed 
to it by this indictment, and in a case of this kind it is difficult, if not 
impossible, to understand how a person who contemplated doing serious 
bodily injury to the child by the deprivation of food, could have meditated 
anything else than causing its death. You will, therefore, probably 
consider that the question resolves itself into this : Did the prisoner 
contemplate, by the course she pursued, the death of the child i If she 
did, and death was caused by the course she pursued, then she is guilty 
of murder. But if you are not satisfied that she contemplated the death 
of the child, then, although guilty of a culpable neglect of duty, it would 
amount only to the crime of manslaughter. If, on the other hand, you 
should think either that she did not undertake the duty of supplying 
the child with proper food, or that she did not culpably neglect that duty, 
then you will acquit her’ (w).

On the trial of H. for the manslaughter of the same child, in addition 
to the facts proved on the trial of B., it was proved that when II. was at

(if) ' The indict mont also alleged tho 
duty to provide clothing and the neglect 
thereof ; hut as the child is alleged to have 
died of “ actual starvation ” all relating to 
the clothing has lieen omitted. This and 
the next case underwent the most careful 
consideration, and the law on the subject

was fully discussed between Williams. .1,, 
Campbell, C.J., and Mr. (1 reaves, on a re­
view of the previous cases.’ C. S. <!. See 
It. v. Condo, 10 Cox, f>47. R. r. Macdonald 
|I!NM|, Queensland St. Rep. 151. It. r. 
Brooks 11902], f> Canada Cr. Cas. 372.
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home B. treated the children better than on other occasions ; and that 
he had uniformly behaved kindly to them, and especially to the deceased. 
Williams, J., told the jury that ‘ this ease differs from the last in this 
very essential particular, that here there is a duty directly cast upon the 
prisoner to provide sufficient food for the child if he has sufficient means 
for doing so, and inasmuch as it is proved that the prisoner had such 
means, there can be no doubt but that the law threw upon him the duty 
of preserving the child’s life by providing it with proper food. But the 
peculiarity of the case is this, that inasmuch as we must take it that B. 
was guilty, she could not have been so, unless the prisoner had provided 
her with sufficient means for feeding the child, and it must be taken as 
an admitted fact in this case that the prisoner did take such steps as, but 
for B.'s misconduct, would have preserved the child's life. Then the 
<|iiestion is how is the charge shaped against the prisoner ? If B. neg­
lected her duty by depriving the child of food for any purpose, and the 
prisoner was conscious of it, and nevertheless chose to let her persevere in 
that course, he thus became himself an instrument, as it were, of depriving 
the child of sufficient food, and he would be guilty upon this indictment. 
If, therefore, you think he was conscious that B. deprived the child 
of food to such an extent as to render it dangerous to the child's 
life, and, being so conscious, instead of preventing her from continuing in 
this course, he allowed her to do so, and was culpably negligent of the 
obvious duty cast upon him, then he is guilty of manslaughter, because 
then substantially he would have neglected to provide the child with 
proper food ’ (z).

Where parent, child, and servant reside in the same house, the duty 
of the parent is to provide food for the child, and the duty of the servant 
is to supply the food, when so provided by the parent, to the child, an 
indictment therefore charging both with the same duty cannot be sup­
ported ; but there ought to be separate indictments charging each in 
respect of the duty incumbent on each (y).

Upon an indictment against husband and wife for the murder of their 
infant child, it appeared that the child's death was produced by English 
cholera, and that insufficient food had a tendency to produce that com­
plaint ; the husband was in work, but he spent the money he obtained on 
himself ; and the wife did not appear to have any money or food to give 
to the child. Martin, B., consulted Erie, J., and they were of opinion 
that it was the duty of all persons having children, when they themselves 
cannot support them, to endeavour to obtain the means of getting them 
support, and if they wilfully abstain from going to the union, where by 
law they have a right to support, and their children die in consequence, 
they arc criminally responsible for it : but there ought to be a distinct 
abstaining to go for several days ; and if a married woman neglects for 
four or five days to go to the union for the purpose of getting support for 
a child, she knowing that such neglect would be likely to produce the 
death of the child, it is manslaughter (z).

(r) R. v. Hook, 4 Cox, 457.
(;/) ‘This was agreed between Williams, 

.1.. and Mr. (ireaves in R. r. Buhl), ante, 
Ii7l,on an indictment before 14& 15 Viet, 

c. 100. But qu., whether one indictment 
VOL. 1.

in the present form would not suffice.’ 
C. 8. O. See 8 Edw. VII. c. 67. ». 12 (4), 
post, p. 012.

(2) R. r. Mabbett, 5 Cox, 330. Sec the 
latter part of note (m), ante, p. 671.

2 x
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By sect. 12 (1) of the Children Act, 1908 (8 Edw. VII. c. 67), that 
section is to apply in the case of a parent, who, being without means to 
maintain the child, fails to provide for its maintenance under the Poor 
Law, in like manner as if the parent had otherwise neglected the child (a).

Where a woman took charge of the illegitimate child of her dead 
daughter, and the child died for want of proper nourishment, Brett, J., 
told the jury that mere negligence would not be sufficient to convict 
the prisoner. There must be negligence so great that they must be of 
opinion that the prisoner was reckless whether the child died or not. 
Her omission to send the child to the workhouse would not be sufficient. 
The question was whether she was wickedly careless. She might have 
been very careless, and ought to have done more than she did, but the 
case must be judged according to the state and condition of life of the 
prisoner, and the jury must say whether she had let the child die by 
wicked negligence or not (b).

Medical Aid.—By sect. 37 of the Poor Law Amendment Act, 1868 
(31 & 32 Viet. c. 122) (c), when any parent wilfully neglected to provide 
medical aid for his child, being in his custody and under the age of fourteen 
years, whereby the health of such child was seriously injured, he. was 
guilty of an offence punishable summarily before justices. Where from 
a conscientious religious conviction that in answer to prayer God would 
heal the sick, and in obedience to the tenets of a sect called the Peculiar 
People, and not from any intention to avoid the performance of his duty 
to his child or to break the law, the parent of a sick child, being one of 
such sect, while furnishing it with all necessary food and nourishment, 
refused to call in medical aid though well able to do so, and the child in 
the opinion of the jury died from not having such medical aid, it was held 
manslaughter (</). But in order to convict of manslaughter, it was 
necessary to prove that the neglect caused or accelerated the death and 
not merely that it might have done so (e).

In It. v. Senior (/), which arose, after the repeal of sect. 37 of the Poor 
Law Amendment Act, 1868, and under sect. 1 of the Prevention of Cruelty 
to Children Act, 1894 (</), the prisoner was charged with the manslaughter 
of his infant child, of which he had the custody. He was one of the 
Peculiar People, and objected on religious grounds to calling in medical

(a) In R. v. Connor [1908], 2 K.B. 20, a 
man living apart from hi» wife and earning 
wages, did not svnd any money to his wife. 
Ifis children living with the wife were 
partly provided for by an aunt. Upon a 
case reserved, the Court held that the 
omission on the husband's part to send any 
money for his children was wilful neglect 
within s. 1 of the Prevention of Cruelty to 
Children Act, 1904. See also Cole v. Pen­
dleton, 00 J. P. 359, and see 8 Edw. VII. 
c. 07 h. 38 (2), post, p. 921.

(b) R. r. Nicholls, 13 Cox, 75.
(r) This section was repealed in 1889, 

and is now represented by 8 Edw. Vi I. c. 
07 ». 12 (1) /**< p. 913.

(d) R. v. l)ownes, 1 Q.B.I). 25: 13 Cox, 
111. There Bramwell, B., said:1 The statute 
referred to has imposed a positive and

absolute duty, whatever the conscientious 
or superstitious opinions of people may be, 
to provide medical aid for their children. 
It is found that the prisoner thought it 
was irreligious to do it, hut the law does 
not allow him to break its provisions ; ho 
must obey it whatever his opinions about 
the law may bo ; ’ el per Mcllor, J. ‘ The 
statute by “ wilfully neglect ” means in­
tentionally, or purposely omit to call in 
medical aid.' Sec R. v. Senior [1899], 1 
Q.B. 283, 291.

(e) R. v. Morby, 8 Q.B.D. 571.
(/) 11899] 1 Q.B. 283. Sec also R. v. 

Cook, <12 J. P. 712.
(j/) Repealed, but re-enacted 1904 (4 

Edw. VII. c. 15, s. 1 ), and now embodied in 
8 Edw. VII. c. 07, s. 12, post, pp. 913, 
021.
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aid or to the use of medicine, and he had wilfully and deliberately 
abstained from providing medical aid for his child, though he knew it to be 
dangerously ill, but otherwise he had done all that he could for the child. 
The prisoner had the necessary means to provide medical aid, and it 
would have prolonged, and probably saved, the child’s life. Upon a case 
reserved it was held that the prisoner had wilfully neglected the child in a 
manner likely to cause injury to its health, within the meaning of sect. 1 
of the Prevention of Cruelty to Children Act, 1894 (gg), and having 
thereby caused or accelerated its death, he was guilty of manslaughter (h).

The prisoner was tried for the murder of her daughter : the case for 
the prosecution was that the prisoner, having great ill-will against the 
deceased, had purposely neglected to procure a midwife, or other proper 
person, to attend her daughter when she was taken in labour, and that 
by reason thereof she died in childbirth ; she was about eighteen years of 
age and unmarried. The prisoner had married a second husband, and 
after the marriage the daughter had lived with them for some time, 
and then went out to service, occasionally returning to live with them 
when she was out of place ; at last she returned to her step-father’s 
house on a Tuesday, and continued there till the Saturday following, 
when she died. It was objected that the prisoner was under no legal 
obligation to procure or try to procure the attendance of a midwife. 
Williams, J., directed the jury to consider whether it was established by 
the evidence that the death was attributable to the prisoner’s neglect to 
use ordinary diligence in procuring the assistance of a midwife, or other 
proper attendant, and if it was so established, then to consider whether 
by so neglecting she intended to bring about the death of her daughter ; 
and if so, the jury were to convict her of murder ; but if not, of man­
slaughter. The jury convicted her of manslaughter ; and it was held that 
there was not an omission of any duty rendering the prisoner liable to be 
convicted. Assuming that if she had used ordinary care she would have 
procured the attendance of a midwife ; that she knew where a midwife 
could be found ; and that if the midwife had been summoned she would 
have attended ; her skill must have been paid for, and there was no 
evidence that the prisoner had the means at her command of paying for 
that skill. The midwife would probably have attended without being 
paid. Yet the prisoner could not be criminally responsible for not asking 
for that aid, which, perhaps, might have been given without compensa­
tion. Aid of this kind was not always required in childbirth, and 
sometimes no ill consequences resulted from its absence (»).

The mere failure on the part of a woman to make proper provision 
for her expected confinement, resulting in the complete birth and

(yy) Repealed, but re-enacted 11H)4 V* 
Edw. VII. c. 15, s. I), and now embodied 
in 8 Edw. VII. c. <17, s. 12, jtost, p. 913.

(h) Russell, L.C.J., said he was not sati»- 
lied that there was not sufficient evidence 
at common law to justify a conviction.

(i) R. v. Shepherd, L. A 0. 147. In R. 
v. Jones, 19 Cox, 978, where a woman wan 
indicted for the manslaughter of an infant 
she had taken to nurse for a lump sum paid

down, Kennedy, J., held that it was not 
necessary to shew that the prisoner actu­
ally had money at the time she failed in 
her duty to provide food and medicine, if 
it was shewn that she had previously re­
ceived money, and that under the circum­
stances she would naturally be expected to 
have some of the money still unspent at 
the time when the child was alleged to have 
been neglected.

2x2
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subsequent death of a child, is not sufficient in itself to warrant a con­
viction of manslaughter.

Where on an indictment of a woman for the murder of her infant it 
appeared that the infant was found dead in a bag and that the mother 
had not made any preparation for its birth, she was held not guilty of 
manslaughter, although she knew she was about to be delivered, and 
wilfully abstained from taking the necessary precautions to preserve 
the life of the child after its birth, and the child died in consequence of 
that neglect (/).

In R. t\ Handley (k), the prisoner was indicted for the wilful murder of 
her new-born child, and Brett, J., directed the jury (1) that if the prisoner 
either before or after the birth of the child had made up her mind that 
the child should die, and, after it was born alive, left it to die, and it did 
so in consequence, she would be guilty of murder ; or (2) that if she 
made up her mind to conceal the birth, and did attempt to conceal it by 
methods which would probably end in its death, and they did end in 
death, she would be guilty of murder, even though she did not intend 
murder ; or (3) that she would be guilty of manslaughter if she had deter­
mined that none but herself should be present at its birth, for the purpose 
of temporary concealment, and had caused the death of the child by 
wicked negligence after its birth.

In R. v. Izod (/), Channell, J., refused to accept the proposition that 
failure on the part of a woman to make proper provision for her expected 
confinement, resulting in the complete birth and subsequent death of a 
child, rendered her guilty of manslaughter, and he directed the jury that 
to support a verdict of manslaughter there must be some evidence of 
neglect after the child had been completely born.

The prisoner was indicted for the manslaughter of her child, and it 
appeared that she had been delivered of the child whilst on the seat of a 
privy, and that the child had breathed. The prisoner was seventeen 
years old, subject to epileptic fits, and this was her first child. Erie, J., 
told the jury, ' The question in this case is, whether there was any negli­
gence on the part of the mother in not providing for the safety of her 
offspring. It is but reasonable to presume that the child dropped from 
her whilst she was on the privy. Now, if you think that she had the means 
and the power of procuring such assistance as might have saved the life 
of the child, by neglecting to do so she would be clearly guilty of man­
slaughter. But it is proper that you should take into vour consideration 
that the prisoner is very young ; that this was her first child ; that she, 
was subject to epileptic fits, and that the probability is that the child could 
have survived but a few moments after its immersion in the soil ’ (m).

Where a child is very young and not weaned, the mother is criminally 
responsible if the death arose from her not suckling the child when she 
was capable of doing so (n).

If a person, who stands in the place of a parent, inflicts corporal

(i) It. r. Knights, 2 F. & F. 40, Cockburn, 
C.J., and Williams, J.

(*) IS Cox, 7V. Ilr< It. J. §N It. r. 
Piitobard [1001], 17 T. L R. 310. Wright, 
J.

(/) R. v. Izod, 20 Cox, 600.
(m) It. v. Middle»!lip, à Cox, 276. 
in) R. v. Edwards, 8 C. & P. 611, Patte-
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punishment on a child, and compels it to work for an unreasonable 
number of hours, and beyond its strength, and the child dies of a disease 
hastened by such ill-treatment, it will be murder if the treatment was of 
such a nature as to indicate malice ; but if such person believed that the 
child was shamming illness, and was really able to do the work required, 
it will only be manslaughter, although the punishment were violent and 
excessive (o).

A person is criminally responsible if, having undertaken to provide 
necessaries for another, who is so aged and infirm that he is incapable of 
doing so for himself, he neglects such undertaking, with the result that 
death ensues ; or if having confined another he neglects to supply him 
with necessaries, whereby the other dies. An indictment for murder 
stated that the deceased was of great age, and was residing in the house 
and under the care and control of the prisoner, and that it was his duty to 
take care of and find her sufficient meat, &c., and then alleged her death 
to have been caused by confining her against her will, and not providing 
her with meat and other necessaries. It appeared that the deceased 
was seventy-four years of age, and that upon the death of her sister, with 
whom she had lived, was taken away by the prisoner, he saying she was 
going home to live along with him till affairs were settled, and he would 
make her happy and comfortable ; and that on another occasion the 
prisoner had said that in consideration of a transaction, which he men 
tinned, he had undertaken to keep the deceased comfortable as long as she 
lived. After some time the deceased was waited on by the prisoner and 
his wife, and remained locked in the kitchen alone, sometimes by the 
prisoner and sometimes by his wife, for hours together ; and on several 
occasions had complained of being confined. In the cold weather no fire 
was discernible in the kitchen, and for some time before her death the 
deceased was continually locked in the kitchen, and not out of it at all. 
An undertaker’s man stated that, from the appearance of the body, 
he thought she had died from want and starvation. A surgeon proved 
that the immediate cause of death was water on the brain ; that the 
appearance of all parts of the body betokened the want of proper 
food and nourishment, that there was great emaciation of the 
body, and that the water on the brain might have been produced 
by exhaustion. Patteson, J., told the jury, ‘ If the prisoner was 
guilty of wilful neglect, so gross and wilful that you are satisfied 
he must have contemplated the death of the deceased, then he will 
be guilty of murder (/>) ; if, however, you think only that he was so 
careless that her death was occasioned by his negligence, though he did 
not contemplate it, he will be guilty of manslaughter. The cases which 
have happened of this description have been generally cases of children 
and servants, where the duty has been apparent. This is not such a case ; 
but it will be for you to say whether from the way in which the prisoner 
treated her, he had not by way of contract, in some way or other, taken 
upon him the performance of that duty, which she, from age and infirmity

(o) R. v. C'hecseman, 7 C. & P. 465, 
Vaughan, J.. jwst, p. 7«9.

ip) This position is too narrow. If the 
prisoner intends either death, or grievous

injury to the health, or body of the party, 
it is murder : as Williams, J., and Mr. 
Ureaves agreed in R. v. Bubb, ante. p. 671.c. s. u.
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waa incapable of doing.’ After reading the evidence as to the contract, 
the learned judge added, ‘ This is the evidence on which you are called 
on to infer that the prisoner undertook to provide the deceased with 
necessaries ; and though, if he broke that contract, he might not be 
liable to be indicted during her life (q), yet if by his negligence her death 
was occasioned, then he becomes criminally responsible ’ (r).

The prisoner, a woman of full age, who had no means of her own, 
lived with and was maintained by her aged aunt, and no one else lived 
with them. For the last ten days of her life the deceased was quite 
unable to attend to herself or to move about or do anything to procure 
assistance. During this time the prisoner lived in the house at the cost 
of the deceased, and took in the food supplies by the tradesmen, but 
apparently did not give any to the deceased, nor did she promise for her 
any nursing or medical attendance or inform any one of the condition 
of the deceased, although she could easily have done so, and no one but 
the prisoner had any knowledge of the condition in which her aunt was. 
The prisoner was convicted of manslaughter, and upon a case reserved it 
was held that it was the duty of the prisoner, under the circumstances, 
to supply her aunt with sufficient food to maintain life ; and that the 
death of her aunt having been accelerated bv neglect of this duty, she was 
properly convicted («).

Upon an indictment for manslaughter it appeared that the prisoner 
four years previously had separated from his wife, by mutual consent, 
the prisoner allowing her 2s. Gd. a week, which had been in general 
regularly paid, and the last payment was on the Sunday preceding her 
death. On the Tuesday she was turned out of her lodgings, being at that 
time suffering from diarrhœa. On the Wednesday she was in a house in 
a state of great illness, when the prisoner passed by, and was told he must 
take his wife away, as she could not shelter there. The prisoner replied, 
* Turn her out ; 1 won’t be pestered with her,’ and then walked away. 
The same evening, which was wet and dark, she was seen by a constable 
wandering about seeking shelter, lie took her to the house where the 
prisoner lodged, and told him the state of his wife, who was ill and without 
lodging, and explained to him that it was incumbent on him to provide 
her with lodging and relief. He replied that he had no lodging for her ; 
that she was a nasty beast, and he could not live with her. He shut the 
window and went away. On the Thursday the prisoner offered to pay 
for a bed for her at a public house, and she went to bed. On the Friday 
she died. The deceased was labouring under a complication of diseases, 
which must have speedily resulted in death. The surgeon stated that 
be considered the period of her existence had been abridged in consequence 
of Her not having had shelter on the Wednesday night. Ourney, R, told 
the jury that there was no ground for any charge against the prisoner for 
having caused her death from want of food, as he had regularly paid her

(g) In R. r. Pelham, 8 Q.B. 959, Patte- 
son, J., said as to this dictum, ‘ I was 
speaking of the particular facts Indore me ; 
certainly 1 did not mean to lay down that 
there could Ik* no indictment at all if there 
WM no death.’

(r) R. i'. Marriott, 8 C. * P. 425, Patte-

(») R. v. Inatanfl89.il, 1 Q.B.450. Cf. per 
Russell, C.J., in R. r. Senior, f 1899], 1 Q.B. 
283, 292, ante, p. 075, note (h).
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allowance to her, and he might have been compelled to pay her a larger 
sum if that had not been sufficient. Under ordinary circumstances he 
might have refused to have anything to do with her, but when she was 
ill and without shelter on a cold and wet night, the question assumed a 
different aspect, and it was whether they could certainly conclude that his 
refusal to give her shelter at that time had the effect of causing her death 
to occur sooner than that event would have happened in the ordinary 
course of nature (<).

As to neglect, abandonment, or ill-treatment of the helpless not 
followed by fatal results, see post, Chapter VIII. p. 907.

By Perjury.—It has been said that at common law, it was murder to 
bear false witness against another with an express premeditated design 
to take away his life, if the innocent person was condemned and executed 
(u). But this proposition is of doubtful authority. In 1092 a bill was 
introduced in Parliament to make it a capital offence to commit or 
suborn perjury in a capital case, but the bill did not pass into law (t>). 
In the last instance of a prosecution for murder by perjury, the 
prisoners having been convicted, judgment was respited, in order that the 
point of law might be more fully considered upon a motion in arrest of 
judgment (« ). The Attorney-General, however, declining to argue the 
point, the prisoners were discharged of that indictment ; but it seems 
that there are good grounds for supposing that the Attorney- 
General declined to argue this point from prudential reasons, and 
principally lest witnesses might be deterred from giving evidence 
upon capital prosecutions if it must be at the peril of their own 
lives, but not from any apprehension that the point of law was not 
maintainable (x).

By Savage Animals. If a man has a beast that is used to do mischief, 
and he, knowing it, suffers it to go abroad, and it kills a man, this has 
been considered by some as manslaughter in the owner (//) ; and it is 
agreed by all that such a person is guilty of a very gross misdemeanor 
(s) ; and if a man purposely turns such an animal loose, knowing its nature, 
it is as much murder (a) as if he had incited a bear or a dog to worry 
people ; and this, though he did it merely to frighten them, and make 
what is called sport (6).

(/) R. v. Plummer, I C. & K. 000. The 
prisoner whs acquitted, otherwise the ques­
tion whether he was bound to provide 
shelter for his wife would have been re­
served. Of. R. v. Connor, ante, |>. 974 
note (fi).

(it) Britt.c.52. Bract.lib.3,e.4. 1 Hawk, 
c. 31,s. 7. 3 Co. Inst. 91. 4 Bl. Com. 190.

(r) lOSt. Tv. 813.
(te) R. t’. Macdaniel, Berry, and Jones, 

11766], Post. 131. I» St. Tr. 740, 810 814. 
1 Leach, 44. This trial took place in 1750. 
The prisoners were indicted for murder 
upon a conspiracy of the kind mentioned 
in the text against one Hidden, who had 
been convicted and executed for a robbery 
upon the highway, upon the evidence of 
Berry and Jones.

(r) 4 Bl. Com. 190, note (t/), where 
Blackstone, J., says, that he had good

grounds for such an opinion, and that 
nothing should be concluded from the 
waiving of that prosecution ; and in 1 East, 
1*. C. 333, note (tt), the author states that 
ho had heard Lord Mansfield make the 
same observation, and say, that the 
opinions of several of the judges at that 
time, and his own, were strongly in support 
of the indictment. See also it) St. Tr. 810, 
and Deut. c. xix., v. 10 ct srq.

(y) 4 Bl. Com. 197.
(z) 1 Hawk. c. 31, s. 8.
(а) Cf. the Jewish law. Exod. o. xxi. 

v. 29.
(б) 4 Bl. Com. 197. Hale (I P C. 431) 

says, that he had heard that it had been 
ruled to be murder, at the assizes held at 
St. Albans for Hertfordshire, and the 
owner hanged for it ; but that it was but 
an hearsay.
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On an indictment for manslaughter it appeared that the deceased, a 
child about eight years old, was killed by a kick from the prisoner’s horse 
which had been in his possession about four years, and was a very 
vicious and dangerous animal, and had kicked and injured several persons, 
and some of these instances had been brought to the prisoner’s knowledge, 
and he otherwise knew of the propensities of the horse. The deceased, 
with some other children, was on a common, and when on or very near 
a public path crossing the common, a vicious horse belonging to the 
prisoner and turned loose by him to graze on the common, kicked at the 
deceased, struck her on the head, and killed her. It was a question 
whether the deceased was on the path at the time she was kicked. The 
question was left to the jury whether the death of the child was caused 
by the culpable negligence of the prisoner, and they were told that they 
might find culpable negligence if the evidence satisfied them that the 
horse was so vicious ami accustomed to kick us to be dangerous, and that 
the prisoner knew that it was so, and with that knowledge turned it loose 
on the common, through which there were to his knowledge open paths 
on which the public had a right to pass. The jury found the prisoner 
guilty of having caused the death by his culpable negligence, but that 
the evidence did not satisfy them one way or the other whether the child 
at the time she was kicked was on the path or beyond it. Upon a case 
reserved, Erie, C.J., said, * I am of opinion that this conviction should 
be affirmed. The prisoner turned upon a common where there was a 
public footway a very dangerous animal, knowing what its propensities 
were, and it is found by the jury that the prisoner was guilty of culpable 
negligence in so doing, and that the death of the child was caused by the 
culpable negligence of the prisoner. That under ordinary circumstances 
would be sufficient to sustain a conviction for manslaughter ; but the 
point contended for by the prisoner is, that the child was not on the path 
at the time when she was kicked, and her death caused thereby ; and 
the jury were unable to say whether she was on the footway or beyond 
at the time. For the purpose of the judgment I assume that the child 
was not on the footway, but very near it. In point of reason I think 
that the prisoner ought to be held responsible in this case, and that it is 
not a ground of acquittal that the child had strayed off the pathway.’ 
(After citing Barnes v. Ward, 9 ('. B. 4M), he continued, 1 The principle 
of that case extends to a case like this, where a child walking on a public 
highway accidentally deviated into the neighbouring land, and met 
with her death from the kick of a vicious horse close to the public way.' 
. . . ‘ The public take a highway on the terms on which it is granted to 
them by the grantor, and, as between them and the grantor, must use 
the way subject to its risks ; but the public are entitled to use the way 
without being subject to dangers like that in the present case. It was 
injurious to persons using the pathway in question to turn on the common 
a vicious animal of this kind. The judgment is confined to the fact of 
the child being near to the path at the time, and that, having accidentally 
strayed from the pathway, but being very near to it, her death was caused 
by the culpable negligence of the prisoner. I do not wish to sanction the 
notion that, because a person may not be civilly liable for an act of negli-
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gence, he is therefore not criminally liable. It is not necessary to discuss 
that proposition now ; however, 1 do not accede to it ’ (c).

By Want of Medical or Surgical Skill. -If a physician or surgeon, even 
though he is not a regular or licensed one (d), acting with due care and 
skill, gives his patient a potion or plaster, intending to do him good, 
and, contrary to the expectation of such physician or surgeon, it kills him, 
this is neither murder nor manslaughter, but misadventure, (<•).

Upon an indictment for manslaughter by causing the death bv thrust­
ing a round piece of ivory against the rectum, and thereby making a 
wound through the rectum, it appeared that upon examination of the 
body after death, a small hole was discovered perforated through the 
rectum. The prisoner had attended the deceased, but there was no 
evidence to shew how the wound had been caused, and questions were 
put in order to shew that it might have been the result of natural causes, 
and it was proposed to shew that the prisoner had had a regular medical 
education, and that a great number of cases had been successfully treated 
by him. Mullock, B. (stopping the case), ‘ This is an indictment for man­
slaughter, and I am really afraid to let the case go on, lest an idea should 
be entertained that a man’s practice may be questioned whenever an 
operation fails. In this case there is no evidence of the mode in which 
this operation was performed ; and even assuming for the moment that, 
it caused the death of the deceased, I am not aware of any law which says 
that this party can be found guilty of manslaughter. It is my opinion 
that it makes no difference whether the party be a regular or irregular 
surgeon ; indeed, in remote parts of the country, many persons would 
be left to die, if irregular surgeons were not allowed to practise. There 
is no doubt that there may be cases where both regular and irregular 
surgeons might be liable to an indictment, as there might be cases where, 
from the manner of the operation, even malice might be inferred. All 
that the law-books (/) have said has been read to you, but they do not 
state any decisions, and their silence in this respect goes to shew what the 
uniform opinion of lawyers has been upon this subject. As to what is 
said by Lord Coke, he merely details an authority, a very old one, without 
expressing either approbation or disapprobation ; however, we find that 
Lord Hale has laid down what is the law on this subject. That is copied 
by Blackstone, ,1., and no book in the law goes any further. It may be 
that a person not legally qualified to practise as a surgeon may be liable 
to penalties, but surely he cannot be liable to an indictment for felony. 
It is quite clear you may recover damages against a medical man 
for want of skill ; but as my Lord Hale (<j) says, “ God forbid that anv 
mischance of this kind should make a person guilty of murder or man­
slaughter.” Such is the opinion of one of the greatest judges that ever 
adorned the Bench of this country ; and his proposition amounts to this, 
that if a person, bona-fide and honestly exercising his best skill to cure a

(r) R. r. Daut, L. & C- 507. Ah to lia­
bility of the owners of animals, see I Beven, 
Negligence (3rd ed.), pp. 517-640.

(d) 1 Hale, 420. See cases cited, infra. 
But see Britton, c. 5. 4 Co. Inst. 251. R. 
r. Simpson, I«ancaster, 1820; Wilcock’s L. 
Med. Prof. Append. 227 ; 1 Lew. 172 ; 4 C.

& P. 407, note («).
(f) 4 HI. Com. 107. I Hale. 420. And 

see R. v. Mavlcod, 12 Cox, 634.
(/) 4 Bl. Com. 107. 1 Hale, 429. * Co. 

Inst. 251.
(ÿ) 1 Hale, 420.
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patient, performs an operation, which causes the patient's death, he is 
not guilty of manslaughter. In the present case no evidence has been 
given respecting the operation itself. It might have been performed 
with the most proper instrument and in the most proper manner, and yet 
might have failed. Mr. L. has himself told us that he performed an 
operation, the propriety of which seems to have been a sort of vexata 
quasi io among the medical profession ; but still it would be most dangerous 
for it to get abroad that, if an operation performed either by a licensed 
or unlicensed surgeon should fail, that surgeon would be liable to be 
prosecuted for manslaughter * (h).

In R. v. Williamson (t), the prisoner, who was indicted for the murder 
of Mrs. D., was not a regularly educated accoucheur, but was a person 
who had been in the habit of acting as a man-midwife among the lower 
classes of people. Mrs. I). had been delivered by the prisoner on a Friday, 
and on the Sunday following an unusual appearance took place, which 
the medical witnesses stated to be a prolapsus uteri ; this the prisoner 
mistook for a remaining part of the placenta, which had not been brought 
away at the time of the delivery : he attempted to bring away the 
prolapsed uterus by force, and in so doing he lacerated the uterus, and tore 
asunder the mesenteric artery ; this caused the death of the patient ; 
and it appeared, from the testimony of a number of medical witnesses, 
that there must have been great want of anatomical knowledge in the 
prisoner. It was proved that the prisoner had safely delivered many other 
women. Ellen borough, C.J., said, ‘ There has not been a particle of 
evidence adduced which goes to convict the prisoner of the crime of 
murder, but still it is for you to consider whether the evidence goes as far 
as to make out a case of manslaughter. To substantiate that charge, 
the prisoner must have been guilty of criminal misconduct, arising 
either from the grossest ignorance, or the most criminal inattention. 
One or other of these is necessary to make him guilty of that criminal 
negligence and misconduct which is essential to make out a case of 
manslaughter. It does not appear that in this case there was any want 
of attention on his part ; and from the evidence of the witnesses on his 
behalf, it appears that he had delivered many women at different times, 
and from this he must have had some degree of skill ’ (/).

In It. v. St. John Long (/•), upon an indictment for manslaughter by 
feloniously rubbing Miss C. with a dangerous liquid, it appeared that two 
of the family had died of consumption, but that Miss 0. had enjoyed good 
health. Mrs. (’. having heard that the prisoner had said that unless 
Miss C. put herself under his care she would die of consumption in two or 
three months, placed her under his course of treatment. The prisoner 
rubbed a mixture on different parts of the bodies of his patients, and this 
was applied to Miss C. by the prisoner's direction. A wound appeared 
on Miss C/s back, to which the prisoner's attention was directed, and he

(A) R. v. Van Butehell, 3 C. A I». «21*. 
Mullock, B., and Littlcdale, J.

(•) 3 C. A V. 636.
(?) In addition to the facta above Htatod, 

it was proved that the prisoner had at­
tended the deceased in seven previous

confinements with ]s>rfect success, and that 
the deceased wished him to attend her in 
her last confinement. Sec 4 C. A V. 407 
(n).

(A) 4 C. A 1\ 398.
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stated that this proceeded from the inhaling, and that unless those ap­
pearances were produced he could expect no beneficial result. Miss C. 
was suffering much from sickness, and the prisoner said it was of no 
consequence, but a benefit ; and that those symptoms, combined with 
the wound, were proof that his system was taking due effect. Miss C. 
having got worse, the prisoner said that in two or three days she would be 
better in health than she had ever been in her life. At this interview 
the wound, which had extended, was shewn to the prisoner. He also 
stated on that day, and on Monday, the 16th, that Miss C. was doing 
uncommonly well. On Tuesday, the 17th, she died. An eminent 
surgeon proved that on the Monday her back was extensively inflamed, 
and in the centre was a spot, as large as the palm of the hand, black, 
and dead, and in a mortified state, and he thought that some very power­
fully stimulating liniment had been applied to her back ; that applying 
a lotion of a strength capable of causing the appearances he saw, to a 
person of the age and constitution of the deceased, if in perfect health, 
was likely to damage the constitution and produce disease and danger. 
The appearances on the back were quite sufficient to account for her 
death. On the most careful examination of the body, after death, no 
latent disease or seeds of disease were discovered. It was submitted, 
for the defence, that, in point of law, this was nothing like a case of 
manslaughter, and 1 Hale, P. C. 429, 4 Bl. Com. b. 4, c. 14, and R. v. Van 
Butchell (/), were cited and relied on. Park, J., said, ‘ I am in this diffi­
culty ; I have an opinion, and my learned brother differs from me ; 
1 must, therefore, let the case go to the jury.' G arrow, B., said, * In It. 
v. Van Butchell the learned judge had very good ground to stop the case, 
as there was no evidence as to what had been done. I make no dis­
tinction between the case of a person who consults the most eminent 
physician, and the cases of those whose necessities or whose folly may 
carry them into any other quarter. It matters not whether the individual 
consulted be the president of the College of Physicians, the president 
of the College of Surgeons, or the humblest bone-setter of the village ; 
but be it one or the other, he ought to bring into the case ordinary i are, 
skill, and diligence. Why is it that we convict in cases of death by 
driving carriages ? Because the parties are bound to have skill, care, 
and caution. I am of opinion that, if a person, who has ever so much 
or so little skill, sets my leg, and does it as well as he can, and does it 
badly, he is excused ; but suppose the person comes drunk, and gives 
me a tumbler full of laudanum, and sends me into the other world, is it 
not manslaughter ? And why is that ? Because I have a right to have 
reasonable care and caution.' Park, J., in summing up, said, ‘ The learned 
counsel truly stated in the outset that whether the party be licensed 
or unlicensed is of no consequence, except in this respect, that he may be 
subject to pecuniary penalties for acting contrary to charters or Acts of 
Parliament ; but it cannot affect him here.’ (After citing 1 Hale, 429, 
as an authority in point, the learned judge proceeded), * I agree with my 
learned brother that what is called mala praxis in a medical person is a 
misdemeanor ; but that depends upon whether the practice he has used

(/) Supra, pp. <181, 082.
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is so had that everybody will see that it is mala praxis. The case at 
Jjancaster (m) differs from this case. I have communicated with Tindal, 
C.J., who tried that case, and he informed me that the man was a black­
smith, and was drunk, and so completely ignorant of the proper steps, 
that he totally neglected what was absolutely necessary after the birth 
of the child. That certainly was one of the most outrageous cases that 
ever came into a court of justice. I would rather use the words of Lord 
Ellenborough in R. r. Williamson ' (n). (His lordship read them.) ‘And 
this is important here, for though he be not licensed, yet experience may 
teach a man sufficient ; and the question for you will be, whether 
the experience this individual acquired does not negative the supposition 
of any gross ignorance or criminal inattention V (After setting the 
authority of Hale, P. (-. 429, against the dictum of Lord Coke, 
4 Inst, 251, and citing the observations of Hullock, B., in R. r. Van 
Kutchell (o) with approbation, his lordship proceeded), ‘ With respect to 
the “ ation of the mixture, if he commanded the servant to use it, 
it is the same as if he used it himself. Perhaps from the evidence you 
will think that the act caused the death ; but still the question recurs as 
to whether it was done either from gross ignorance or criminal inattention. 
No one doubts Mr. B.’s skill, but that is not quite the question; it is not 
whether the act done is the thing that a person of Mr. B.’s great skill 
would do, but whether it shews such total and gross ignorance in the person 
who did it, as must necessarily produce such a result. On the one hand, 
we must be careful and moat anxious to prevent people from tampering 
in physic, so as to trifle with the life of man; and, on the other, we must 
take care not to charge criminally a person who is of general skill, 
because he has been unfortunate in a particular case.’ ‘ If you think 
there was gross ignorance or scandalous inattention in the conduct of the 
prisoner, then you will find him guilty ; if you do not think so, then 
vour verdict will be otherwise ’ (p).

Upon a similar indictment against the same person (//) for causing 
the death of Mrs. L., it appeared that she put herself under his care on 
October 6, at which time she was in very good health, to be cured of a 
complaint she had in her throat. On the 3rd she had applied a small 
blister to her throat, but the wound occasioned by it was nearly well on 
the 6th. On the 7th, 8th, 9th, and 10th she went to the prisoner’s, and 
on the evening of the 10th complained to her husband of a violent burning 
across her cheat, in consequence of which he looked at it, and found a 
great redness across her bosom, darker in the centre than at the other 
parts; she also complained of great chilliness,and shivered with cold,and 
passed a very restless and uncomfortable night. On the Uth she was 
very unwell all the day, the redness was more vivid, and the spot in the 
centre darker, round the edges white and puffed up, and there was a dirty 
white discharge from the centre. Cabbage leaves had been applied. 
On the 12th the redness on the breast ami chest was. if anything, greater.

(mi) Probably R. r. Ferguson, 1 I<ew. 181. of the prisoner, and were latiiticd with hi*
(«) Supra, |i. <182. skill ami diligence. Verdict guilty.
(o) Supra, |ip. 881, 682. (y) R. r. St. John Long (No. 2), 4 C. A
(p) For the defence twenty-nine wit- P. 423, Bayley and Bolland, BB., and 

newes were called, who had been patiente Boaani|Uet, j.

4
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In consequence of the symptoms, the husband went to the prisoner, who 
asked why Mrs. L. had not come to inhale and go on with the rubbing ; 
the husband replied it was impossible, she was so ill ; she had been con­
stantly unwell since the night of the 10th, and was suffering a great deal of 
pain and sickness. The prisoner said it would soon go off, it was generally 
the case. He was told of the shivering and chilliness, and that some hot 
wine and water had been given to relieve her ; he said hot brandy and 
water would have been better, and to put her head under the bed-clothes. 
He was told that her chest and breast looked very red and very bad ; he 
said that was generally the case in the first instance, but it would go off 
as she got better, and that the husband need not be uneasy about it, as 
there was no fear or danger. In the course of the day the cabbage leaves 
had been removed, and a dressing of spermaceti ointment put on the 
chest instead. In the evening the prisoner came and saw Mrs. L. and 
looked at her breast, and observing the dressing said those greasy plasters 
had no business there, and she ought to have continued the cabbage leaves. 
He then asked for a towel, and began dabbing it on the breast, particu­
larly in the centre, where the discharge came from. He said that old 
linen was the best thing to heal a wound of that kind. But she might use 
the dressing if she liked it, he saw no objection, and when it skinned over 
he would rub it again. He never saw her afterwards ; she died on the 
8th of November. A surgeon proved that on October 12 he found a very 
extensive wound covering the whole anterior part of the chest, which, in 
his opinion, might be produced by any strong acid : the skin was des­
troyed ; the centre of the wound was darker, and in a higher state of 
inflammation than the other parts ; he considered the wound very 
dangerous to life when he first saw it : the centre spot, and the upper part 
became gangrenous in about a week ; and in his opinion Mrs. L. died of 
the wound, and according to his judgment it was not necessary or proper 
to produce such a wound to prevent any difficulty in swallowing, and he 
did not know of any disease in which the production of such a wound 
would be necessary or proper. The body was internally and externally in 
perfect health, except a lit tle narrowness at the entrance of the <rsopha<jus. 
Another surgeon stated that he thought that a man of common 
prudence or skill would not have applied a liquid which in two days would 
produce such extensive inflammation, though all irritating external 
applications sometimes exceeded the expectations of the medical attend­
ant ; but he should say that such conduct was a proof of rashness and 
of ignorance. It was submitted that this was not manslaughter, but 
homicide per infortunium ; that where the mind is pure, and the intention 
benevolent, and there are no personal motives, such as a desire of gain, 
if an operation be performed which fails, the party is non responsible ; 
and that the indictment, which in substance charged that the death was 
occasioned by the external application, was not supported. There was 
no count imputing ignorance or want of skill, or hastiness, oi roughness 
of practice. Bayley, B., ‘ I agree with Lord Hale (r), and do not think 
that there is any difference between a licensed and unlicensed surgeon. 
It does not follow that in the case of either, an act done may not amount

(r) 1 Halv, 429.
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to manslaughter. There may be cases in which a regular medical man 
may be guilty ; and that is all that Lord Hale lays down. And that may 
be laid out of the question in this case. But the manner in which the 
act is done, and the use of due caution, seem to me to be material. Foster, 
J., p. 263, speaking of a person who happens to kill another by driving 
a cart or other carriage, says, “ If he might have seen the danger, and did 
not look before him, it will be manslaughter for want of due circumspec­
tion.” And there is also a passage in Bracton to the like effect. But 
all that I mean to say now is, that there being conflicting authorities, 
and the impression on our minds not being in your favour, I propose to 
reserve the point. As to the indictment not being supported by the 
evidence, one of the allegations is that the prisoner feloniously applied 
a noxious and injurious matter. And there is no doubt, if the jury 
should be of opinion against the prisoner, that the facts proved will be 
sufficient to warrant their finding that the prisoner feloniously did the 
act ; for if a man, either with gross ignorance or gross rashness, administers 
medicine and death ensues, it will be clearly felony.’ It was then ob­
jected that in this case, as in larceny, there must be a trespass proved. 
It was not proved that any fraud had been practised by the prisoner to 
get the patient under his care ; nor had there been any avaricious seeking 
after fees : if there had been it might have been evidence to shew the 
existence of trespass. In R. v. Van Butchell (»), the case was stopped 
because there was no evidence of how the operation was performed, and 
here there was not any evidence to shew the mode in which the applica­
tion was made. Bayley, B., ‘ In this case we may judge of the thing by 
the effect produced, and that may be evidence from which the jury may 
say whether the thing which produced such an effect was not improperly 
applied.’ Holland, B., ‘ When you pass the line which the law allows, 
then you become a trespasser.’ Bayley, B., * If 1 had a clear opinion 
in your favour, or if my brothers had, or if we had any reason to think 
that other judges were of a different opinion, it would become our duty to 
give our opinion here, and prevent the case from going to the jury : but 
feeling as I do, notwithstanding all I have heard to-day, and myself and 
m v brothers having had our attention directed to the law before we came 
here, I think it right that the case should go to the jury ; I think that if 
the jury shall find a given fact in the way in which I shall submit it to them, 
it will constitute the crime of feloniously administering, so as to make it 
manslaughter. I do not charge it on ignorance merely, but there may 
have been rashness ; and I consider that rashness will be sufficient to 
make it manslaughter. As for instance, if I have a toothache, and a 
person undertakes to cure it by administering laudanum, and says, “ 1 
have no notion how much will be sufficient,” but gives me a cup full, 
which immediately kills me ; or if a person prescribing James’s powder 
says, “ I have no notion how much should be taken,” and yet gives me 
a tablespoonful, which has the same effect ; such person acting with 
rashness will, in my opinion, be guilty of manslaughter. With respect to 
what has been said about a willing mind in the patient, it must be re­
membered that a prosecution is for the public benefit, and the willingness

(*) Supra, pp. 081, 082.
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of the patient cannot take away the offence against the public.' In 
summing up, Bayley, B., said, * The points for your consideration are, 
first : whether Mrs. L. came to her death by the application of the liquid ; 
secondly, whether the prisoner, in applying it, has acted feloniously or 
not. To my mind it matters not whether a man has received a medical 
education or not ; the thing to look at is, whether, in reference to the 
remedy he has used, and the conduct he has displayed, he has acted with 
a due degree of caution, or, on the contrary, has acted with gross and 
improper rashness and want of caution. I have no hesitation in saying 
for your guidance, that if a man be guilty of gross negligence in attending 
to his patient after he has applied a remedy, or of gross rashness in the 
application of it, and death ensues in consequence, he will be liable to 
conviction for manslaughter.’ 4 If you shall be of opinion that the 
prisoner made the application with a gross and culpable degree of rash­
ness, and that it was the cause of Mrs. L.’s death, then, heavy as the 
charge against him is, he will be answerable on this indictment for the 
offence of manslaughter. There was a considerable interval between 
the application of the liquid and the death of the patient ; yet if you 
think that the infliction of the wound on the 10th of October was the 
cause of the death, then it is no answer to say that a different course of 
treatment by Mr. C. might have prevented it. You will consider these 
two points : first, of what did Mrs. L. die ? You must be satisfied that 
she died of the wound, which was the result of the application made on 
the 10th of October ; and then, secondly, if you are satisfied of this, 
whether the application was a felonious application ; this will depend 
upon whether you think it was gross and culpable rashness in the prisoner 
to apply a remedy which might produce such effects in such a manner 
that it did actually produce them. If you think so then he will be 
answerable to the full extent'(t).

Any person, whether he is a properly qualified medical practitioner 
or not, who professes to deal with the life or health of others, is bound 
to have competent skill to perform the task that he holds himself out 
to perform, and bound to treat his patients with care, attention, 
and assiduity, and if a patient dies for want thereof, is guilty of 
manslaughter (u).

Where a herb doctor was charged with causing death by improperly

(/) The prisoner was acquitted. There 
was no negligence or inattention in the 
prisoner after the applications, as he did 
not know where Mrs. L. was until October 
12, and after that time aho was attended 
by Mr. C. See R. v. Macleod, 12 Cox, 534, 
where the prisoner administered morphia 
without weighing it, ; and R. r. Zeifert, 
148 C. C. (-. Hess. Pap. 030, where a prisoner 
administered cocaine to a woman who, un­
known to him, was suffering from a weak

(u) R. r. Spiller, 6 C. A I». 333, Rolland, 
B., and Bosanquot, J. In Lanphier v. 
Phipoa, 8 C. A P. 475, Tindal, C.J., said. 
‘ Every person who enters into a learned 
profession undertakes to bring to the exer­

cise of it a reasonable degree of care and 
skill. He does not undertake, if he is an 
attorney, that at all events you shall gain 
your cause ; nor does a surgeon undertake 
that he will perform a cure, nor does ho 
undertake to use the highest possible de­
gree of skill ; there may bo jiersons who 
have higher education and greater advan­
tages than he has ; but he undertakes to 
bring a fair, reasonable, and competent 
degree of skill. See R. r. Ferguson, 1 Lew. 
181. R. v. Spilling, 2 M. A Rob. 1U7. R. 
v. Noakes, 4 F. A F. 920, where a chemist 
made a mistake, and, under the circum­
stances, it was held not to be negligence. 
Vide 1 Seven, Negligence (3rd cd.), 7, 1150.
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administering medicines, Pollock, C.B., told the jury that * it is no crime 
for anv one to administer medicine, but it is a crime to administer it 
so rashly and carelessly as to produce death ; and in this respect there is 
no difference between the most regular practitioner and the greatest 
quack ' (v). An unskilled practitioner is guilty of negligence if he 
prescribes dangerous medicines of the use of which he is ignorant (w).

Where the deceased had once been operated upon for cancer, and the 
disease again appeared in his face, and the prisoner, a blacksmith, told 
him he could cure him, and the deceased consented to place himself in 
his hands, and he put some kind of oil on his face, and then applied 
some kind of powder which caused the greatest agony, and death ensued 
in nine days. After the prisoner had been employed there was a line of 
demarcation around the tumour, and all the tissues were destroyed, 
as if some powerful caustic had been applied, and the general symptoms 
shewed poisoning by some irritant poison. On a post-mortem examination 
marks were found of extensive inflammation in the bowels and numerous 
ulcerations, which were the effects of mercury applied to the tumour ; 
and the deceased died from the effects of corrosive sublimate, which was 
sometimes applied to wounds, but not to cancer. The deceased must 
have died of the cancer, but his death was accelerated by the at ion
of the sublimate. Watson, B., directed the jury to find the prisoner 
guilty if they considered he took upon himself the responsibility of 
attending to a patient suffering under cancer, when he was not qualified 
for the purpose. If he used dangerous applications, he was bound to bring 
skill in their use ; and he thought that the prisoner's education and 
employment made the use of these dangerous substances almost amount 
to want of skill. The jury must, however, say whether what the prisoner 
did produced or accelerated the death ; or (and) whether the prisoner 
in their opinion had acted with neglect in using such remedies (x).

A prisoner, formerly a butcher, who had practised as a surgeon for 
many years without any legal qualification, was indicted for the man­
slaughter of a man on whom he had performed an operation for a disease 
in the bone. The only question was whether the practice of the prisoner 
in the particular case amounted to gross and culpable negligence. Several 
medical men having proved that the treatment pursued by the prisoner 
exhibited the grossest and most culpable ignorance, it was proposed for 
the defence to call witnesses to prove that the prisoner had treated them 
for similar complaints successfully, and R. r. Williamson (y) was relied 
upon. Maule, J., refused to allow the w:tnesses to be examined, saying, 
■ In R. v. Williamson the witnesses were asked generally causa scicntœ. 
Neither on the one hand nor the other can other cases be gone into. The

H It. r. Crick, I F. & K. 61». Nee H. r. 
Webb, I M. & Rob. 406 : 2 Lew. 100, where 
Lyndhurst, C.B., said, ‘I agree that in 
these eases there is no difference between a 
licensed physician or surgeon, and a jK-rson 
acting as physician or surgeon without a 
licence. In either ease, if a party, having 
a competent degree of skill and knowledge, 
makes an accidental mistake in his treat­
ment of a parient, through which mistake 
death ensues, lie is not thereby guilty of

manslaughter.’
(it) R. v. Markuss. 4 H. & F. 186 It. r. 

Chamberlain, 10 Cox, 480. It. r. Bull, 
8 F. * V. 801, whereCockbum, f. ,1., said, 
* If a person takes upon himself to admin­
ister a dangerous medicine, it is his duty 
to administer it with proper care, and if 
he does it with negligence, he is guilty of 
manslaughter.’

(x) R. r. Crook, I F. & F. 621.
(y) Supra, p. 082.
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attention of the jury must be confined to the present case.' And in 
summing up the learned judge said, ‘ If a medical or any other man caused 
the death of another intentionally, that would be murder ; but where a 
person not intending to kill a man, by his gross negligence, unskilfulness, 
and ignorance caused the death of another, then he would be guilty of 
culpable homicide ; and the question for the jury is, whether the deceased 
died from the effects of the operation performed on him by the prisoner, 
and whether the treatment pursued by the prisoner in the case of the 
deceased was marked by negligence, unskilfulness, and ignorance ' (z).

In R. v. Noakes (a), a mistake on the part of a chemist in putting a 
poisonous liniment into a medicine bottle, instead of a liniment bottle, 
in consequence of which the liniment was taken by the customer internally 
with fatal results, was held not to amount to such criminal negligence as 
to warrant a conviction for manslaughter, the mistake having been made 
under circumstances which rather threw the prisoner off his guard.

On an indictment for manslaughter against a medical man by 
administering poison in mistake for another drug the prosecution must 
shew that the poison got into the mixture in consequence of his gross and 
culpable negligence, and it is not sufficient to shew merely that the 
prisoner, who dispensed his own drugs, supplied a mixture which 
contained a large quantity of poison (b).

By Infection. -The question is raised by Hale, whether, if the person 
infected with the plague should go abroad with the intention of infecting 
another, and another should thereby be infected and die, this would not 
be murder ; but it is admitted that, if no such intention should evidently 
appear, it would not be felony, though a great misdemeanor (c).

Persons who go about in public when suffering from infectious disease 
may be indicted at common law (d), or summarily punished under the 
Public Health Acts (e).

By Rape.—In R. v. Ladd (/), the question was raised but not 
decided, whether an indictment for murder could be maintained for 
killing a female infant by ravishing her ; but there is no doubt that it 
may. The prisoner was indicted for the murder of a child under ten, 
and it appeared that he had had connection with her and given her the 
venereal disease ; and Wightman, J., told the jury that if they were 
of opinion that the prisoner had had connection with her, and she died 
from its effects, then the act being, under the circumstances of the case, 
a felony in point of law, this would of itself be such malice ns would 
justify them in finding him guilty of murder (g).

(*) R. v. Whitehead, 3 C. & K. 202.
(o) 4 F. A F. 920.
(6) R. v. Spencer, 10 Cox, 525.
(e) 1 Hale, 432. Sec R. v. Greenwood, 

infra.
(d) R. v. Vantandillo, 4 M. & Sel. 73 ; 

10 R. R. 389.
(e) See Bk. xi. c. iii. pout, Vol.ii. p. 1843. 
(/) 1 Leach, 96: 1 Kant. I*. Q 8M. Hw

judges to whom the case was referred gave 
no opinion upon the point, as the indict­
ment was defective.

(g) R. v. Greenwood, 7 Cox, 404. The 
VOL. I.

report proceeds, * The jury retired, and, 
after sonic time, returned into Court, say­
ing that they were satisfied that lie had had 
connection, and that her death resulted 
therefrom, hut were not agreed as to find­
ing him guilty of murder. Wight nan, J., 
told them that, under these circumstances, 
it was ojien to them to find the prisoner 
guilty of manslaughter, and that they 
might ignore the doctrine of constructive 
malice if they thought fit. The jury found 
a verdict of manslaughter.’ tied qtuere.
C. 8. O.

2 Y
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Sect. V.—Time of Death—Treatment of Wounds—Killing Person 
Labouring under Disease.

Time of Death. No person can be convicted of the murder or 
manslaughter of another, who does not die within a year and a day after 
the stroke received, or cause of death administered, in the computation 
of which the whole day upon which the hurt was done is to be reckoned 
the first (/#).

Treatment of Wounds. -Questions occasionally arise as to the 
treatment of the wound or hurt received by the party killed. On an 
indictment for murder it appeared that the deceased had been waylaid 
and assaulted by the prisoner and severely cut across one of his fingers by 
an iron instrument, and the surgeon urged him to submit to amputation, 
but he refused, though he was told that his life would be in great hazard ; 
and it was dressed day by day for a fortnight ; when lockjaw came on, 
induced by the wound in the finger, and the finger was then amputated, 
but too late ; and the lockjaw ultimately caused death. The surgeon 
thought it most probable that the life would have been saved if the finger 
had been amputated in the first instance ; and it was contended that it 
was the obstinate refusal to submit to amputation that was the cause of 
the death. Maule, J., told the jury that if the prisoner wilfully, and 
without any justifiable cause, inflicted the wound, which was ultimately 
the cause of the death, he was guilty of murder ; that it made no difference 
whether the wound was in its own nature instantly mortal, or whether 
it became the cause of death by reason of the deceased not having adopted 
the best mode of treatment ; the real question was whether in the end 
the wound was the cause of death (<). This ruling accords with the 
judgment and dictum given in the earlier authorities (/).

On an indictment against a principal in the second degree for murder 
by shooting in a duel, after the examination of the first medical witness, 
who stated his opinion that the operation (of which no account is given 
in the report) was the only chance of saving the life of the deceased ; 
counsel for the prisoner were proceeding to cross-examine him as to the 
nature and seat of the wound, to shew that the opinions he had expressed 
of its danger and the necessity of the operation were not correct. Erie, 
J., said : ' I presume you propose to call counter-evidence and impeach 
the propriety of the operation ; but 1 am dearly of opinion that if a 
dangerous wound is given, and the best advice is taken, and an operation 
performed under that advice, which is the immediate cause of death, the 
party giving the wound is criminally responsible.’ It was proposed to 
shew that the opinion formed by the medical men was grounded upon 
erroneous premises, and that no operation was necessary at all. or at least 
that an easier and much less dangerous operation ought to have been 
adopted ; and it was submitted that a person is not criminally responsible 
where the death is caused by consequences which arc not physically

(A) R. r. Dyson 11908], 2 K. R. 404. ac­
cepting the law as laid down in 1 Hawk, 
c. 31, s.9; 4 Bl.Com. 197; and I East. 1’. C. 
343. 344.

(») R r. Holland, 2 M. & Rob. 301. Nee

R. v. Wall. 28 St. Tr. 01, 140, MacDonald, 
C.B. Stephen Dig. Cr. L. (titIt ed.)art. 241.

(/") 1 Hale, 428. Row’s case, Kel. (J), 
20. See Stephen Dig. Cr. L. (6th ed.) art. 
241, and R. v. Ryan, 10 W. R. 319.
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the consequences of the wound, but can only be connected with the 
first wound by moral reasonings ; as here that which occasioned death 
was the operation, which supervened upon the wound, because the 
medical men thought it necessary. Erie, J., said, ‘ I am clearly of 
opinion, and so is my brother Bolfe, that where a wound is given, 
which, in the judgment of competent medical advisers, is dangerous, 
and the treatment which they bom fide adopt is the immediate cause of 
death, the party who inflicted the wound is criminally responsible, and 
of course those who aided and abetted him in it. 1 so rule on the present 
occasion ; but it may be taken, for the purpose of future consideration, 
that it having been proven that there was a gunshot wound, and a 
pulsating tumour arising therefrom, which, in the bona fide opinion of 
competent medical men, was dangerous to life, and that they considered 
a certain operation necessary, which was skilfully performed, and was 
the immediate and proximate cause of death ; the counsel for the prisoner 
tendered evidence to shew this opinion was wrong, and that the wound 
would not have inevitably caused death, and that by other treatment 
the operation might have been avoided, and was therefore unnecessary. 
1 will reserve this point for the consideration of the judges, although I 
have no doubt upon the subject. To admit this evidence would be to 
raise a collateral issue in every case as to the degree of skill which the 
medical men possessed ’ (k).

Where the deceased had been severely kicked on the stomach, and 
brandy had been given her by a surgeon to restore her, and part of it had 
gone the wrong way into the lungs, and might, perhaps, have caused the 
death, the prisoner was convicted of manslaughter, and Coleridge, J., 
said the case was like that where a dangerous wound was given, and an 
operation was performed (/).

The prisoner had a fight with the deceased and struck him on the jaw, 
breaking it in two places, which rendered an operation necessary. 
Chloroform was administered, and the patient died under its 
administration. It was not disputed that if the chloroform had not been 
administered the man would not have died. Mathew, J., after consulting 
Field, J., held that since the chloroform had been properly administered 
by a regular medical practitioner, the fact that the death primarily 
resulted from its use could not affect the criminal responsibility of the 
accused, and told the jury that if an injury was inflicted bv one man on 
another which compelled the injured man to take medical advice, and 
if death ensued from or in the course of an operation advised by the 
medical man, the assailant was responsible in the eye of the law. The jury 
must be satisfied that the prisoner injured the deceased ; that he rightly 
consulted a competent medical man ; that an operation was recommended 
for which the administration of chloroform was necessary ; and that the 
deceased died from that administration (m).

Death from Disease supervening upon Blows. It would seem that 
where a fatal disease is set up by a felonious act, the person who did the 
act may be guilty of homicide. In Brintons, Ltd., r. Turvey (n), Lord

(m) R. v. Davis. 15 Cox, 174.
(a) (1905) A. C. 230. 235.

2 y 2

(k) R. t>. Pym, 1 Cox, 33V.
(l) R. v. McIntyre, 2 Cox, 379.
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Halsbury said, ‘ An injury to the head has been known to set up septic 
pneumonia, and many years ago, I remember when that incident had 
in fact occurred, it was sought to excuse the person who inflicted the 
blow on the head, from the consequences of his crime, because his victim 
had died of pneumonia and not as it was contended of the blow on the 
head. It does not appear to me that by calling the consequences of an 
accidental injury a disease, one alters the nature of the consequential 
results of the injury that has been inflicted ’ (o).

Killing a Person labouring under Disease. -If a man is sick of 
some disease, which, by the course of nature, might possibly end his life 
in half a year, and another gives him a wound or hurt which hastens his 
death, by irritating and provoking the disease to operate more violently 
and speedily, this is murder or other homicide, according to the circum­
stances, in the party by whom such hurt or wound was given For the 
person wounded does not die simply ex visit at ione, Dei, but his death is 
hastened by the hurt which he received ; and the offender is not allowed 
to apportion his own wrong (p).

Where a husband was indicted for the manslaughter of his wife 
by accelerating her death by blows, and it appeared that she was at the 
time in so bad a state of health that she could not possibly have lived more 
than a month or six weeks under any circumstances : Coleridge, J., 
told the jury that if a person inflicted an injury upon a person labouring 
under a mortal disease, which caused that person to die sooner than he 
otherwise would have done, he was liable to be found guilty of man­
slaughter, and the question for them was whether the death of the 
wife was caused by the disease under which she was labouring, or 
whether it was hastened by the ill usage of the prisoner (</).

Hkvt. VI.—Provocation.

As the indulgence which is shewn by the law in some cases to the first 
transport of passion is a condescension to the frailty of the human frame, 
to the furor brevis, which, while the frenzy lasts, renders a man deaf to 
the voice of reason ; so the provocation which is allowed to extenuate 
in the case of homicide must be something which a man is conscious of, 
which he feels and resents at the instant the fact which he would 
extenuate is committed (r). All the circumstances of the case must lead

(o) (1. R. v. Dyeon [19081, 2 K.B. 4.V4 
C. C. R., nil indictment for manslaughter, 
where it was proved that the deceased (a 
child) died of meningitis supervening on 
cruel treatment.

(p) Hale (1 1‘. C. 428) says that thus lie 
had heard that learned and wise judge, 
Rollo, J., frequently direct. In R. »>. John­
son, 1 Lew. 104, on an indictment for 
manslaughter in causing a death by a blow 
on the stomach, on a surgeon stating that 
a blow on the stomach in this state of 
things, arising from passion and intoxica­
tion. was calculated to occasion death, but 
not so if the party was sober, Hullock, B., 
is said to have directed an acquittal, say­
ing, ‘ that where the death was occasioned

partly by a blow, and partly by a predis­
posing circumstance, it was inqiossible so 
to apportion the oiierations of the several 
causes as to be able to say with certainty 
that the death was immediately occasioned 
by any one of them in particular.’ This 
ruling is questioned in Roseoc Cr. Ev. 
(13th ed.) (110, and as it would seem with 
very good reason, as it is contrary to the 
other authorities upon this point. C. 8. (1. 
See R. v. Martin, A C. A 1\ 128, Parke, B., 
and Stephen Dig. Cr. L. (6th ed.) art. 241.

(q) R. v. Fletcher, Gloucester Spr. Ass. 
1841. MSS. C. 8. (1. See R. t. Murton, 
3 F. A F. 492. R. r. Webb, 1 M. A Rob. 
405 ; 2 Lew. 196.

(r) Foet. 315.
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to the conclusion that the act done, though intended or calculated to 
cause death or great bodily harm, was not the result of cool deliberate 
judgment and previous malignity of heart, but solely imputable to human 
infirmity (s). For there are many trivial, and some considerable provo­
cations, which are not permitted to extenuate an act of homicide, or 
rebut the conclusion of malice, to which the other circumstances of the 
case may lead.

Words of Provocation. In R. v. Taylor (<), Lord Mansfield said:4 It 
is settled that words are not a sufficient provocation, but blows are a 
sufficient provocation to lessen the crime into manslaughter.' In R. v. 
Rothwell (w), where the prisoner was indicted for the wilful murder of 
his wife, Blackburn, J., in summing up, said : ‘ As a general rule of law, 
no provocation of words will reduce the crime of murder to that of 
manslaughter, but under special circumstances there may be such a 
provocation of words as will have that effect ; for instance, if a husband 
suddenly hearing from his wife that she had committed adultery, and 
he, having had no idea of such a thing before, were thereupon to kill 
her, it might be manslaughter. Now, in this case, words spoken by the 
deceased just previous to the blows inflicted by the prisoner were these : 
“ Aye ; but I ’ll take no more for thee, for I will have no more children 
of thee. I have done it once, and I'll do it again." Now, what you 
will have to consider is, would these words, which were spoken just 
previous to the blows, amount to such a provocation as would in an 
ordinary man, not in a man of violent or passionate disposition, provoke 
him in such a way as to justify him in striking her as the prisoner 
did ? ’ (v).

In R. v. Jones (w), the prisoner was charged with the murder of his 
wife by cutting her throat with a razor. The prisoner and his wife had 
been living apart, and the prisoner asked her to come and live with him, 
but she refused, saying, ‘ No. If I want 3#. I can get it off K., and I 
can sleep with him.’ Bucknill, J., after referring to R. v. Rothwell, su-pra, 
told the jury that the great majority of the authorities were agreed that 
words were not a sufficient provocation, but that they could, if they 
thought fit, find that these words amounted to a provocation.

The earlier authorities indicate some uncertainty on the question how 
far, if at all, words are sufficient provocation, and the question is involved 
with the further question as to the nature of the weapon used, and the 
character of the blow given.

In Lord Morley’s case (x), where it was decided that if A. gave slighting 
words to B., and B. thereupon immediately killed her, such killing would 
be murder in B., it is also stated to have been held, that words of menace 
or bodily harm would amount to such a provocation as would reduce the 
offence of killing to manslaughter. But in another report of the same

(«) 1 East, P. C. 232.
(/) 6 Burr. 2703, 2706.
(m) 12 Cox, 145.
(v) And see 1 East, P. C. 233. In Fos­

ter’s Crown Law, p. 200, it is stated, * words 
of reproach, how grievous soever, are not a 
provocation, sufficient to free the party

killing from the guilt of murder. Nor are 
indecent provoking actions or gestures ex­
pressive of contempt or reproach, without 
an assault upon the person.’

(w) [10081 148 Cent. Crim. Ct. Sess. Pap. 
073 : 72 J.P. 215.

(x) 1 Hale, 456. 0 St. Tr. 769.
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cane this latter position is not to be found (y) ; and it has been stated 
that such words ought at least to be accompanied by some act, denoting 
an immediate intention of following them up bv an actual assault (z).

A woman called a man, who was sitting drinking in an alehouse, ‘ a son 
of a whore' upon which the man took up a broomstaff. and at a distance 
threw' it at her and killed her ; and it was propounde<l to the judges 
whether this was murder or manslaughter. Two questions were made, 
I. Whether bare words, or words of this nature, would amount to such 
a provocation as would extenuate the fact into manslaughter. 2. Admit­
ting that they would not, in case there had been a striking with such an 
instrument as necessarily would have caused death, as stabbing with a 
sword or shooting with a pistol ; vet whether this striking, so improbable 
to cause death, would not alter the case. The judges were not 
unanimous upon this case ; and a pardon was recommended (a).

A., passing by the shop of B., distorted his mouth, and smiled at him, 
and B. killed him : this was held murder ; for it was no such provoca­
tion as would abate the presumption of malice in the party killing (/>).

I). was sentenced for a gross libel to be (logged from Newgate to 
Tyburn, and as he was returning from Tyburn, F., a barrister, asked him, 
in a jeering way, whether he had run his heat that day ; he replied in 
scurrilous words ; whereon F. ran him into the eye with a small cane 
in his hand, and of this wound 1). died, and F. was executed for his 
murder (r)

If, on a quarrel between husband and wife, the husband strikes his 
wife thereupon with a pestle, so that she dies presently, it is murder ; 
and the wife's chiding will not be a provocation to extenuate it to 
manslaughter (d).

If A. is passing along the street, and B., meeting him (there being a 
convenient distance between A. and the wall), takes the wall of him, and 
thereupon A. kills B„ this is a murder ; but if B. had jostled A., his 
jostling would have been a provocation, reducing the offence to 
manslaughter (c).

If a party, being provoked by another making use of contemptuous 
or insulting actions or gestures, gives the other a box on tin* ear, or strikes 
him with a stick or other weapon not likely to kill, and kills him unluckily 
and against his intention, it will be only manslaughter (/).

It seems that if A. uses indecent language to A., and B. thereupon 
strikes A., but not mortally, and then A. strikes B. again, and then B. 
kills A., the stroke by A. is a new provocation, and the conflict a sudden 
falling out ; and on those grounds the killing is only manslaughter ((f).

(y) Kel. (I) ÔÔ.
(:) I Kant, I». V. 233.
(at I Halo, 4.Vi.
\h) Brain"* cane, I Halo. 4.V». Vro. Eli?.. 

77S. Ksi «I HI.
(r) K. v. Francis, 3 Moil. <18. in It. r. 

Danirorfield.
(4) (’rompt, f. 120 (a). Kel. (J) «4. I 

Halo. 4f>7. Booauno the penile is an mat ru­
inent likelv to endanger life. I Hast, l‘. C.
2S6.

(r) 1 Halo, I'm. This ease supposes

oonsiderahlo violeiieo and insult in I ho 
jostling.

m Font. |»|. I Fast. I*. V. 233. I 
Hawk. c. 31. s. 33. I Hale, 4.VI. It. e. 
Woodlvad. I Lew. 1113. These authorities 
also ineludo words, hut the ratio decidendi 
depends on the weapon lined.

(;/) I Halo. 4fid. where it in naiil, that 
thin was hold to lie nianslauulitor. accord­
ing to the proverb, ‘ the second blow makes 
the affray ; " and Hale sava that thin was 
the opinion of himself and some others.
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Provocation by Assault.—Though an assault made with violence 

or circumstances of indignity upon a man's person, and resented imme­
diately by the party acting in the heat of blood upon that provocation, 
and killing the aggressor, will reduce the crime to manslaughter (h), yet 
it must by no means be understood that the crime will be so extenuated 
by any trivial provocation which in point of law may amount to an 
assault ; nor in all cases even by a blow (t). Violent acts of resentment, 
bearing no proportion to the provocation or insult, are barbarous, pro­
ceeding rather from brutal malignity than human frailty ; and barbarity 
will often make malice (;).

Upon an indictment for murder it appeared that upon the evening 
before the death the prisoner and the deceased had been quarrelling, 
and that the deceased had used very aggravating language, as well 
as very indecent and insulting gestures to the prisoner. The deceased 
was found dead the next morning with a wound in the throat, which 
had caused her death, and had been inflicted by some sharp instrument, 
such as a razor. Within a short distance of the deceased there was lying 
a sweeping-brush in such a position that it might be supposed to have 
fallen from the hand of the deceased, supposing that, a scuffle had taken 
place before the fatal wound had been inflicted. Pollock, C.B., in 
summing up, said, ' It is true that no provocation by words only (k) 
will reduce the crime of murder to that of manslaughter, but it is equally 
true that every provocation by blows will not have this effect, particularly 
when, as in this case, the prisoner appears to have resented the blow by 
using a weapon calculated to cause death. Still, however, if there be a 
provocation by blows, which would not of itself render the killing man­
slaughter, but it be accompanied by such provocation by means of words 
and gestures as would be calculated to produce a degree of exasperation 
equal to that which would be produced by a violent blow, I am not pre­
pared to say that the law will not regard these circumstances as reducing 
the crime to that of manslaughter only ' (/).

There being an affray in the street, K., a soldier, ran hastily towards 
the combatants. A woman seeing him run in that manner, cried out.
‘ You will not murder the man, will you ? ’ S. replied, ‘ What is that to do 
with you, you bitch ? ' The woman thereupon gave him a box on the ear. 
and S. struck her on the breast with the pommel of his sword. The woman 
then fled ; and 8., pursuing her, stabbed her in the back. Holt, C.J., 
thought that this was murder, a single box on the ear from a woman not 
being a sufficient provocation to kill in such a manner, after 8. had given 
her a blow in return for the box on the ear ; and it was proposed to have 
the matter found specially. But it afterwards appearing, in the progress 
of the trial, that the woman struck the soldier in the face with an iron 
patten, and drew a great deal of blood, the killing was held to be no more 
than manslaughter (m), as the smart of the man’s wound, and the

(At Kvl. (.1) ISA. 4 III. Com. 11*1. I 
Kant, P. <\ 233. Lanure’a caw, I Half, 
4.r;ll.

(.) See H. r. Lynch, 5 C. A P. 324. per 
Lord Trittvnlvn. (\.F., /wn/, p. 70S.

(j) Per Lord Holt in Kvate'a caw, Comb.

(/•) Vide inih', p. tlO.'l.
(/) R. r. Sherwood, I C. A K. ftftll. R. v. 

Smith, i I '. A P. 1006,
(in) Stvdman'H rase. Font. 202. MS. 

Tracy and Denton, ft7. I Beat, P. C. 234.
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effusion of blood, might possibly have kept his indignation boiling to the 
moment of the fact (n).

Upon an indictment for murder by strangling, it appeared that the 
prisoner had said, ‘ We quarrelled about some money I had won from him ; 
he wanted it back, and I would not give it to him ; he struck me, and 1 
knocked him down ; he got up, and I knocked him down again, and 
kicked him, and then I put a rope round his neck, and dragged him into 
the ditch/ Patteson, J., said to the jury, ‘ If you even believe the pris­
oner’s statement, that will not prevent the crime from being murder, 
and reduce it to manslaughter. If two persons fight, and one of them 
overpowers the other, and knocks him down, and then puts a rope round 
his neck, and strangles him, that is murder. The act is so wilful and 
deliberate that nothing can justify it ’ (u).

Where a sergeant in the army laid hold of a fifer, and insisted upon 
carrying him to prison : the fifer resisted, and whilst the sergeant had 
hold of him to force him, he drew the sergeant's sword, plunged it into his 
body, and killed him. The sergeant had no right to make the arrest, 
except under the articles of war : and the articles of war were not given 
in evidence. Puller, J., considered it in two lights : first, if the sergeant 
had authority ; and, secondly, if he had not, on the account of the cool­
ness, deliberation, and reflection with which the stab was given. The 
jury found the prisoner guilty (;>).

A drummer and a private soldier were pressed by one M. to enlist him, 
and gave him a ~)r that purpose ; but they had no authority to
enlist anybody. M. wanted afterwards to go away ; but they would not 
let him, and a crowd collected. The drummer drew his sword, stood in 
the doorway of the room where they were, and swore he would stab any 
one who offered to go away. The landlord, however, got by him ; and 
the landlord’s son seized his arm in which the sword was, and was wresting 
the sword from him, when the private, who had been struggling with 
M., came behind the son, and stabbed him in the back. He was indicted 
for stabbing with intent to murder, &e., and it was urged for the prisoner, 
that the soldiers had a right to enlist M., and to detain him ; and that if 
death had ensued, the offence would not have been murder ; but, upon 
the point being saved, the judges were all of a contrary opinion (</).

Two soldiers came at eleven o’clock at night to a publican’s, and 
demanded beer, which he refused. An hour and a half later, when the 
door was opened, one of them rushed in, the other remaining without, 
and renewed his demand for beer ; to which the landlord returned the 
same answer ; and on his refusing to depart, and insisting on having beer, 
and offering to lay hold of the landlord, the latter at the same instant 
collared him ; the one pushing and the other pulling each other towards 
the outer door, where when the landlord came he received a violent blow

(h) Frnt. 292. See R. r. Tranter, HI St. 
Tr. I ; I Sir. 409.

(o) R. r. Shaw. U C. A P. 372, Patteson,
I.

(/») R. r. Withers [1784], MS. Bayley, 
•!., ami I Hast, P. ('. 233. The juilyv*, on 
In'ini! consulted, were unanimous that the 
articles of war should have been produced,

and for want of proof of this, held the con­
viction wrong. See Holt’s case, 2 I-each, 
593. See Buckner's ease, Sty. 407 ; 82 
K. It. 807. The articles of war arc now 
judicially noticed, 44 & 45 Viet. e. 58, 
sa. 09, 70.

(9) R. v. Iiongden, R. A It. 228, MS, 
Bayley, J.

11
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on the head with some sharp instrument from the other soldier, who had 
remained without, which occasioned his death a few days afterwards. 
Bui 1er, J., held this to be murder in both, notwithstanding the previous 
struggle between the landlord and one of them. For the landlord did no 
more in attempting to put the soldier out of his house at that time of the 
night, and after the warning he had given him, than he lawfully might ; 
which was no provocation for the cruel revenge taken ; more especially 
as there was reasonable evidence of the prisoners having come the second 
time with a deliberate intention to use personal violence, in case their 
demand for beer was not complied with (r).

In cases of provocation, not amounting to assault, the material 
question is, whether malice must be inferred from the sort of punishment 
inflicted, from the nature of the instrument used, and from the manner 
of the chastisement (s) ; for if, on any sudden provocation of a slight 
nature, one person beats another in a cruel and unusual manner, so that 
he dies, it is murder by express malice ; though the person so beating the 
other did not intend to kill him (<).

One F., a soldier, was in a public-house, and asked a girl to drink with 
him : upon which one A. S., with whom lie had cohabited, seized his pot, 
abused him very much, and threw down his beer. F. then caught the 
pot from her, and struck her twice on the head with it : the blood gushed 
out, and she was taken to a hospital, where the wound was examined, 
and did not appear dangerous, being about a quarter of an inch deep : 
but it produced an erysipelas, which caused an inflammation of the brain, 
and the woman died. The witness, who saw the blows, did not think the 
prisoner intended to do the woman any grievous bodily harm, (iibbs, 
C.B., after telling the jury that if the disease which caused the death 
originated from the wound, it was the same as if the wound had caused 
the death ; that the primary cause was to be considered (tt) ; went on to 
say that the aggravation, though not constituting a provocation which 
would extenuate the giving a deadly blow, would palliate the giving a 
moderate blow ; and left it to the jury whether those blows were such as 
were likely to be followed bv death, or by a disease likely to terminate in 
death. The jury thought that the blows were not of this kind, and the 
prisoner was found guilty of manslaughter only (ti).

If, without adequate provocation, a person strikes another with a 
deadly weapon, likely to occasion death, although lie had no previous 
malice against the party, yet he is to be presumed to have had such 
malice at the moment from the circumstances, and he is guilty of 
murder (r). Where, therefore, a boy, twelve years old, who had been 
in the habit of going to a cooper's shop and taking away chips, was told 
one morning by the cooper's apprentice not to come again ; lie however 
went again in the afternoon, and the apprentice spread his arms out to 
prevent his reaching the spot where he usually gathered the chips, on which 
the boy started off, and in passing a work bench, took up a whittle (a sharp-

(r) R. v. Willoughby f 17011. MS. and 1 
East, 1\ C. 288 ; and see R. r. Brvnnan, 4 
Canada Cr. Can. 41.

(a) I Kant. 1». C. 2.10. 2.18, 2311.
(I) 4 Bl. Coin. 1110, 8co the pcetlv cant*, 

ante, p. 604.

(ff) Vide ante, p. 601.
(u) R. r. Freeman, O. B. January, 1814, 

MSS. Bayloy, J.
(p) R. v. IwmgHtaffv, 1 Lew. 162, Hu), 

lock, B.
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pointed steel knife with a long handle) and threw it at the apprentice, 
and the blade of the whittle entered his body, to the depth of four inches, 
and caused his death ; the jury having found him guilty upon an indict­
ment for manslaughter, Hullock, B., observed, that had he been indicted 
for murder, the evidence would have sustained the charge (tr). So where 
on an indictment for w ounding it appeared that W. and two women met the 
prisoner at midnight on the highway, and some words passed bet ween them, 
when W. struck the prisoner, who then made a blow with a knife, it was 
held that unless the prisoner apprehended robbery or some similar offence, 
or danger to life or some serious bodily harm, not simply being knocked 
down, he would not be justified in using the knife in self-defence (x).

Nature of the Instrument used. The nature of the instrument 
used was much considered in Rowley’s case (»/): The prisoner's son fought 
with another boy, and was beaten ; he ran home to his father all bloody, 
who presently took a cudgel, ran three quarters of a mile, and struck the 
other boy upon the head, upon which he died (z). This was ruled man­
slaughter, because done in a sudden heat of passion ; but upon this case 
Foster, J., makes the following remarks (a) :—‘ Surely the provocation 
was not very grievous. The boy had fought with one who happened 
to be an over-match for him, and was worsted ; a disaster slight enough, 
and very frequent among boys. If upon this provocation the father, 
after running three quarters of a mile, had set his strength against the 
child, had despatched him with a hedge stake, or any other deadly 
weapon, or by repeated blows with his cudgel, it must, in my opinion, 
have been murder ; since any of these circumstances w'ould have been a 
plain indication of malice ; but with regard to these circumstances, with 
what weapon, or to what degree, the child was beaten, Coke is totally 
silent. But Croke {b) sets the case in a much clearer light, and at the 
same time leads his readers into the true grounds of the judgment. His 
words are, “ Rovley struck the child with a little cudgel, of which stroke 
lie afterwards died.” I think it may be fairly collected from Croke s 
manner of speaking and Godltolt's report (c), that the accident happened 
by a single stroke with a cudgel not likelg to destroy, and that death did not 
immediately ensue. The stroke was given in heat of blood, and not with 
any of the circumstances which import malice, and therefore man­
slaughter. I observe that Lord Raymond lays great stress on this 
circumstance : that the stroke was with a cudgel, not likely to kill’(d).

And where the prisoner had struck a boy, his servant, with one of his 
clogs, because he had not cleaned them, it was held to be only manslaughter, 
because the prisoner could not, from the instrument he had used, have had 
any intention to take the boy’s life (c).

(ir) H. v. LnimstnlTt', supra.
(r) K. r. Hewlett, I F. & K. ill, Crowder, 

J.
tyl 12 Co. Hep. 87 ; 77 K. R. 1154.
(i) In I Hale, 4.13, the words are, ' and 

strikes C. that he dies.- Foster, J., ill 
citing the ease, says, that the father, after 
running three-quarters of a mile, l>eats the 
other boy, ‘ who dieth of this beating." 
Font. 294.

(«) Foat. 294.

(f<) Cro. .Far, 299 ; 79 K. K. 2.74.
(r) tiodh. 182 ; It is there said to have 

been a ' rod,' meaning probably a small 
wand or switch.

id) 2 Ld. Raym. 1498. .Im/«, p. 994, note 
(/). See It. r. Welsh. 11 Cox, 3311. and R. e. 
Hazel, I I .each, 388 ; I Fast, P. C. 238, 
/nsi, p. 700.

(< ) It. r. Turner, cited in Comb. 497, 408, 
and I M. Itayni. 143, 144. 2 I/I. Kaym. 
1498. The clog was small ; and Holt,
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On an indictment for wounding with a tin can, with which the prisoner 

had struck the prosecutor four times on the head, Alderson, B., directed 
the jury to consider, ‘ whether the instrument employed was, in its 
ordinary use, likely to cause death ; or, though an instrument unlikely, 
under ordinary circumstances, to cause death ; whether it was used in such 
an extraordinary manner as to make it likely to cause death, either by 
continued blows or otherwise ? A tin can, in its ordinary use, was not 
likely to cause death or grievous bodily harm ; but if the prisoner struck 
the prosecutor repeated blows on the head with it. you will say, whether 
he did this merely to hurt the prosecutor, and give him pain, as by giving 
him a black eye or a bloody nose, or whether he did it to do him some 
substantial grievous bodily harm. When a deadly weapon, such as a 
knife, a sword, or gun. is used, the intent of the party is manifest ; but 
where an instrument like the present is used, you must consider, whether 
the mode in which it was used satisfactorily shews that the prisoner 
intended to inflict some serious or grievous bodily harm with it ’ (/).

Upon an indictment for murder, it appeared that a body of persons 
were committing a riot, and the constables interfering for the purpose 
of dispersing the crowd, and apprehending the offenders, the mob 
offered resistance, and one of the constables was beaten severely. The 
prisoners all took part in the violence used ; some by beating him with 
sticks, some by throwing stones, and others by striking him with their 
fists ; of this aggregate violence, the constable afterwards died. Alderson, 
B., said, * The principles on which this case will turn, are these :—If a 
person attacks another without justifiable cause, and from the violence 
used death ensues, the question which arises is, whether it be murder or 
manslaughter ? If the weapon used were a deadly weapon, it is reason­
able to infer that the party intended death ; and if he intended death, 
and death was the consequence of his act, it is murder. If no weapon 
was used, then the question usually is, was there excessive violence ! 
If the evidence as to this be such as that the jury think there was an inten­
tion to kill, it is murder ; if not, manslaughter. Thus, if there were 
merely a blow with a fist, and death ensued, it would not be reasonable 
to infer that there was an intention to kill : in that case, therefore, 
it is manslaughter. But if a strong man attacks a weak one, though no 
weapon be used, or if, after such injury by beating, the violence is still 
continued, then the question is whether this excess does not shew a general 
brutality, and a purpose to kill, and if so, it is murder. Again, if the 
weapon used be not deadly, esj. a stick, then the same question as above 
will arise as to the purpose to kill ; and in any case if the nature of the 
violence, and the continuance of it be such, as that a rational man would 
conclude that death must follow from the acts done, then it is reasonable 
for a jury to infer that the party who did them intended to kill, and to 
find him guilty of murder. Again, it is a principle of law, that if several 
persons act together in pursuance of a common intent, every act done in 
furtherance of such intent bv each of them is, in law, done bv all. The
C..F., said, that it was an unlikely thing to 
kill the hoy. See H. r. Wigga, I î.eaeh, 378 
(n), /kw/, |i. 7<»8. If, however, the instru­
ment used is so inipnqier as manifestly to

endanger life, it seems that the intention of 
the |tarty to kill will be implied from that 
eireumstance.

(/) R. r. Howlett, 7 V. A V. 274.
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act, however, must be in pursuance of the common intent. Thus, if 
several were to intend and agree together to frighten a constable, and one 
were to shoot him through the head, such an act would affect the 
individual only by whom it was done. Here, therefore, in considering 
this case, you must determine, whether all these prisoners had the common 
intent of attacking the constables ; if so, each of them is responsible for 
all the acts of all the others done for that purpose ; and if all the acts 
done by each, if done by one man, would together shew such violence, and 
so long continued, that from them you would infer an intention to kill the 
constable, it will be murder in them all. If you would not infer such 
purpose, you ought to find them guilty only of manslaughter ' (#/).

Slight Provocation.—In some instances slight provocations have been 
considered to extenuate the guilt of homicide, upon the ground that the 
conduct of the party killing upon such provocations may fairly be attri­
buted to an intention to chastise, rather than to a cruel and implacable 
malice. But it must appear that the punishment was not administered 
with brutal violence, nor greatly disproportionate to the offence ; and 
that the instrument was not such as, from its nature, was likely to 
endanger life (h).

If it may be reasonably collected from the weapon made use of, or 
from any other circumstance, that the party intended to kill, or to do 
some great bodily harm, such homicide will be murder. Accordingly, 
where a parker, finding a boy stealing wood in his master’s ground, 
bound him to his horse’s tail and beat him, and the horse taking fright, 
and running away, the boy was dragged on the ground till his shoulder 
was broken, whereof he died ; it was ruled murder : for it was not only 
an illegal, but a deliberate and dangerous act ; the correction was 
excessive and savoured of cruelty (i).

Where a person whose pocket had been picked, encouraged by a 
concourse of people, threw the pickpocket into an adjoining pond, in 
order to avenge the theft by ducking him, but without any apparent 
intention to take away his life, and the pickpocket was drowned, the 
offence was ruled to be only manslaughter (j).

Where A. finding a trespasser upon his land, in the first transport of 
his passion, beat him and unluckily killed him, and it was held to be man­
slaughter {k), it must be understood that he beat the trespasser, not with 
a mischievous intention, but merely to chastise him, and to deter him 
from repeating the trespass. For if A. had knocked his brains out with 
a bill or hedge stake, or had killed him by an outrageous beating with an 
ordinary cudgel, beyond the bounds of a sudden resentment, it would have 
been murder (/). M. having been greatly annoyed by persons trespassing 
upon his farm, repeatedly gave notice that he would shoot anyone who 
did so, and at length discharged a pistol at a trespasser, and wounded 
him in the thigh, which led to erysipelas, and the man died : M. was 
convicted of murder (m).

(;/) R. r. Macklin, 2 l/-w. 22'».
(A) Post. 2UI.
(i) Hallo way *h caw-, Cro. Car. 131. 

Palm. 648. i Hawk. <\ 31, s. 42. W. 
Jones, I1W. K«l. (J) 127. I East, P. C. 
237. Fuat. 2U2.

(/) R. r. Fray. Old HaiIvy, I78.r». I 
Hawk. v. 31, n. 38. I Eaat. P. C. 236.

(*) I Half, 473. 1 Ka*t, P. V. 237.
(/) Fuat. *91.
(m) R. r. Moir, Roacoe Cr. Ev. (13th ed.) 

047, TcnterUen, V. J. Sec this case as
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As trespass against the property of another is not such provocation as 

will warrant the owner in making use of a deadly or dangerous weapon ; 
more particularly if such violence is used after the trespass has ceased. 
But if the beating is with an instrument, or in a manner not likely to kill, 
it will only amount to manslaughter : and it is lawful to use against a 
trespasser, who comes without any colour, to take the goods of another, 
such force as is necessary to make him desist (n).

A man is not authorised to fire a pistol on every forcible and 
nocturnal intrusion or invasion of his dwelling-house. In R. r. Meade (o) 
M., who was indicted for murder, had made himself obnoxious to some 
boatmen, by giving information of smuggling transactions, in which some 
of them had been engaged ; and they, in revenge, ducked him, and were 
in the act of throwing him into the sea, when he was rescued by the police ; 
the boatmen, however, as he was going away, called to him that they 
would come at night, and pull his house down. In the middle of the 
night a great number of persons came about his house, singing songs of 
menace, and using violent language, indicating that they had come with 
no friendly or peaceable intention. M., under apprehension, as he alleged, 
that his life and property were in danger, fired a pistol, by which one of 
the party was killed. Holroyd, J., said to the jury,4 A civil trespass will 
not excuse the firing a pistol at a trespasser, in sudden resentment or 
anger. If a person take forcible possession of another man’s close, so 
as to be guilty of a breach of the peace, it is more than a trespass ; so if 
a man with force invades and enters into the dwelling of another ; 
but a man is not authorised to fire a pistol on every intrusion or invasion 
of his house : he ought, if he has a reasonable opportunity, to endeavour 
to remove him without having recourse to the last extremity : but the 
making an attack upon a dwelling, and especially at night, the law regards 
as equivalent to an assault upon a man's person, for a man's house is his 
castle : and, therefore, in the eye of the law, it is equivalent to an assault ; 
but no words or singing are equivalent to an assault, nor will they authorise 
an assault in return. If you are satisfied that there was nothing but 
the song, and no appearance of further violence : if you believe that 
there was no reasonable ground for apprehending further danger, but 
that the pistol was fired for the purpose of killing, then it is murder. 
There are cases where a person, in the heat of blood, kills another, that the 
law does not deem it murder, but lowers the offence to manslaughter ; 
as, where a party coming up, by way of making an attack, and, without 
there being any previous apprehension of danger, the party attacked, 
instead of having recourse to a more reasonable and less violent mode 
of averting it, having an opportunity so to do, fires on the impulse of the 
moment. If you are of opinion that the prisoner was really attacked, 
and that the deceased and his party were on the point of breaking in, or 
likely to do so, and execute the threats of the day before, he was, perhaps, 
justified in firing as he did ’ (p).
Stated in R. r. Price, 7 C, A P. 178. Moir 
had gone home to fetch his pistols after ho 
found the deceased trespassing, and the 
deceased persisted in trcsjiassing, and 
»omo angry words passed before the pistol 
was discharged.

(a) 1 Hale, 474, 486. 1 East, P. C. 288.
(,,) 1 Lew. 184.
(p) In R. v. Symondson, 60 J. P. <145, 

on an indictment for manslaughter, Ken­
nedy. .1 , told the jury * With refer, nee to 
the defence that the prisoner was acting in
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A person must only use so much force as is reasonably necessary in 
order to turn a mere trespasser out of his house. Upon an indictment 
for manslaughter, it appeared that the prisoner, upon returning home, 
found the deceased in his house, and desired him to withdraw, but he 
refused to go : upon this, words arose between them, and the prisoner, 
becoming excited, proceeded to use force, and, by a kick which he gave 
to the deceased, caused his death. Alderson, B., said : ‘ A kick is not 
a justifiable mode of turning a man out of your house, though he be a 
trespasser. If a person becomes excited, and gives another a kick, it is 
an unjustifiable act. If the deceased would not have died but for the 
injury he received, the prisoner, having unlawfully caused that injury, 
is guilty of manslaughter ’ (q).

Upon an indictment for manslaughter, it appeared that a man and 
his servant had insisted upon placing corn in the prisoner’s bam, which 
she refused to allow ; they exerted force : a scuffle took place, in which 
the prisoner received a blow on the breast, whereon she threw a stone 
at the deceased, the master, which killed him. Holroyd, J., said : ' The 
case fails, as it appears the deceased received the blow in an attempt to 
invade the prisoner’s barn against her will. She had a right to defend 
her barn, and to employ such force as was reasonably necessary for that 
purpose ; and she is not answerable for any unforeseen accident that may 
have happened in so doing ’ (r).

Where a man finds another in the act of adultery with his wife, and 
kills him or her (s) in the first transport of passion, he is only guilty of 
manslaughter (<), for the provocation is grievous, such as the law 
reasonably concludes cannot be borne in the first t ransport of passion. But, 
killing an adulterer deliberately, and upon revenge, would be murder (u). 
So it seems that if a father were to see a person in the act of committing 
an unnatural offence with his son, and were instantly to kill him, it 
would be only manslaughter ; but if he only hears of it from others, and 
goes in search of the person afterwards, and kills him, when there has 
been time for the blood to cool, it will be murder (v).

Upon an indictment for murder, Holfe, B., in summing up, said, ‘T » 
take away the life of a woman, even vour own wife, because you suspe 
that she has been engaged in some illicit intrigue, would be murder ’ (tv).

Where a man was charged with the murder of his son-in-law, who had 
assaulted the prisoners daughter in his presence in a violent manner, 
although not in a manner to endanger life, Uockburn.U.J., seemed to think 
that the offence might be reduced to manslaughter, and the prisoner was 
found guilty of that offence only (x).
defence of Inn pro|s-rty, in my judgment, 
the infliction of death must tie to prevent 
no ordinary crime, it must be a crime of a 
serious and also felonious nature. You 
must not shoot a trespasser merely tieeause 
he is a trespasser, if he shews an inten­
tion to aeeompliait a filoniuu* purpose hi/ 
force, extreme measures may tie used.' See 
R. v. Dennis, 00 J. |\ Ifiti.

(?) It. e. Wild. 2 Lew. 214. K. e. Brennan, 
4 Canada Cr. ('as. 41.

(r) R. v. Hinchclitfe, I Lew. HU.

(*) R. r. Pearsor, 2 Lew. 2ltt, Parke, B.
(() Manning's cane, T. Raym. 212. I 

Ventr. I.*>8. The Court directed the burn­
ing in the hand to he inflicted gently, be 
cause there coukl not lie a greater provoca-

(u) PoM, it. 7UH.
(r) R. e. Fisher, 8 P. A P. 182, Park. .1., 

Parke. B., and lav, Recorder.
(ir) R. r. Kelly, 2 C. A K. 814.
(z) It. v. Harrington. 10 Cox, 370.



CHAP. I ] Provocation. 703
On the indictment of a husband for murdering his wife, it appeared 

that words had passed between them, and that the husband took a knife, 
and in a struggle stabbed the wife. For the defence, witnesses were 
called to shew that the wife had been in the habit of making violent 
attacks upon her husband, seizing him by the neckerchief and twisting 
it tight so as almost to strangle him, and cause the bystanders to interfere 
and also that the prisoner had abscesses on his neck, which would render 
him particularly sensitive to such assaults. By les, J., after consulting 
Bramwell, B., admitted the evidence, but said it must be confined to 
explaining the nature of this particular attack (//).

Provocation no Defence where Express Malice.—The plea of provoca­
tion will not avail where express malice is proved (2).

The prisoner, with the deceased, who was his brother, and some 
neighbours, were drinking in a friendly manner at a public-house ; till, 
growing warm in liquor, but not intoxicated, the prisoner and the deceased 
played at cudgels by agreement. The prisoner in the cudgel-play gave the 
deceased a smart blow on the temple. The deceased thereupon grew' 
angry ; and throwing away his cudgel, closed in with the prisoner, and 
they fought a short space in good earnest : but the company interposing 
they were soon parted. The prisoner then quitted the room in anger ; 
and when he got into the street, he was heard to say, ‘ Damnation seize 
me if 1 do not fetch something, and stick him ! ’ And being reproved 
for using such expressions, he answered, * I 'll be damned to all eternity 
if 1 do not fetch something and run him through the body ! ' In about 
half an hour the prisoner returned. The door of the room being open into 
the street, the prisoner stood leaning against the door-post, his left hand 
in his bosom, and a cudgel in his right. The deceased invited him into 
the company ; but the prisoner answered, ‘ I will not come in.’ ‘ Why 
will you not i ' said the deceased. The prisoner replied, ‘ Perhaps you 
will fall on me and beat me.’ The deceased assured him he would not ; 
and added, ‘ Besides, you think yourself as good a man as me at cudgels, 
perhaps you will play at cudgels with me.’ The prisoner answered, 
‘ I am not afraid to do so, if you will keep off your fists.’ Upon these 
words the deceased got up and went towards the prisoner, who dropped 
the cudgel as the deceased was coming up to him. The deceased took 
up the cudgel, and with it gave the prisoner two blows on the shoulder. 
The prisoner immediately put his right hand into his bosom, and drew 
out the blade of a tuck sword, crying, ‘ Damn you, stand off, or 1 ’ll stab 
you ; ' and immediately, without giving the deceased time to step back, 
made a pass at him with the sword, but missed him. The deceased there­
upon gave back a little ; and the prisoner shortening the sword in his 
hand, leaped forward toward the deceased and stabbed him to the heart, 
and he instantly died. The judges unanimously agreed that there were 
in this case so many circumstances of deliberate malice and deep revenge 
on the defendant’s part, that his offence could not be less than wilful 
murder, lie vowed he would fetch something to stick him, to run him 
through the body. Whom did he mean by him ? Every circumstance

(y) R. v. Hopkins, 10 Cox, 229. ante, p. 050.
(*) See R. i’. Sattlvr, D. & B., 539, and
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in the case shewed that he meant his brother. He returned to the com­
pany, provided, to appearance, with an ordinary cudgel, as if he intended 
to try skill and manhood a second time with that weapon : but the 
deadly weapon was all the while carefully concealed under his coat ; 
which most probably he had changed for the purpose of concealing the 
weapon. He stood at the door, refusing to come nearer, but artfully 
drew on the discourse of the past quarrel ; and as soon as he saw his 
brother disposed to engage a second time at cudgels, he dropped his 
cudgel and betook him to the deadly weapon, which till that moment 
he had concealed. He did indeed bid his brother stand off : but he gave 
him no opportunity of doing so before the first pass was made. His 
brother retreated before the second : but he advanced as fast, and took 
the revenge he had vowed. The circumstance of the blows before the 
sword was produced, which probably occasioned the doubt, did not alter 
the case, nor did the precedent quarrel ; because, all circumstances 
considered, he appeared to have returned with a deliberate resolution 
to take a deadly revenge for what had passed : and the blows were 
plainly a provocation sought of his part, that he might execute the wicked 
purpose of his heart with some colour of excuse (a).

It was considered that the blows with the cudgel were a provocation 
sought by the prisoner, to give occasion and pretence for the dreadful 
vengeance which he meditated : and where the provocation is sought bv 
the party killing, and induced by his own act, in order to afford him a 
pretence for wreaking his malice, it will in no case extenuate the killing (b). 
Thus where A. and B. having fallen out, A. said he would not strike, but 
would give B. a pot of ale to strike him ; upon which B. did strike, 
and A. killed him, it was held to be murder (c). So where A. and B. 
were at some difference ; A. bade B. take a pin out of his (A.'s) sleeve, 
intending to take the occasion to strike or wound B. ; B. accordingly 
took out the pin, and A. struck him and killed him ; and this was ruled 
murder : first, because it was no provocation when B. did it by the consent 
of A. ; and, secondly, because it appeared to be a malicious and deliberate 
artifice, by which to take occasion to kill B. (d).

Where upon an indictment for maliciously wounding under 9 Geo. IV. 
c. 31 (reji.), it appeared that some words passed between the prisoner 
and a third person, after which he walked up and down the passage of the 
house with a sword-stick in his hand, with the blade open, and was heard 
to say, ‘ If any man strikes me I will make him repent it.' He was 
desired to put up the stick, which he refused to do ; and shortly after the 
prosecutor, ignorant of what had occurred, but perceiving the prisoner 
was creating a disturbance, struck the prisoner twice with his fists, when 
the prisoner stabbed him. Parke, B., told the jury, ‘ If a person receives 
a blow, and immediately avenges it with any instrument that he may 
happen to have in his hand, then the offence will be only manslaughter, 
provided the blow is to be attributed to the passion of anger arising from 
that previous provocation ; for anger is a passion to which good and bad

(«) Mason’* CMC, Font. 132. 1 East, (r) 1 Hawk. c. 31, s. 24.
P. C. 239. (</) 1 Hale, 457.

(b) I East, I». C. 239.
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men are both subject. But the law requires two things : first that there 
should be that provocation ; and secondly, that the fatal blow should be 
clearly traced to the influence of passion arising from that provocation (e). 
There is no doubt here, but that a violent assault was committed ; but the 
question is, whether the blow given by the prisoner was produced by the 
passion of anger excited by that assault ? If you see that a person 
denotes, by the manner in which he avenges a previous blow, that he is 
not excited by a sudden transport of passion, but under the influence of 
that wicked disposition, that bad spirit, which the law terms “ malice/’ 
in the definition of wilful murder, then the offence would not be man­
slaughter. Suppose, for instance, a blow were given, and the party 
struck beat the other's head to pieces by continued, cruel, and repeated 
blows ; then you could not attribute that act to the passion of anger, 
and the offence would be murder. And so, if you find that before the 
stroke is given, there is a determination to punish any man, who gives a 
blow, with such an instrument as the one which the prisoner used : because 
if you are satisfied that before the blow was given the prisoner meant 
to give a wound with such an instrument, it is impossible to attribute 
the giving such wound to the passion of anger excited bv that blow ; 
for no man who was under proper feelings, none but a bad man of a 
wicked and cruel disposition, would really determine beforehand to resent 
a blow with such an instrument ’ (/).

On a trial for murder, where the deceased had died from a stab given by 
the prisoner, in a contest with the deceased, Bosanquet, J., told the jury, 
* The question for you, on a careful consideration of the whole evidence, 
will be, whether the prisoner was guilty of either murder or manslaughter, 
or whether the circumstances of the case were such as to entitle him to an 
acquittal ; whether he is guilty of murder or manslaughter, or whether 
his act was justifiable or excusable. Upon the question of whether it 
amounts to murder you have to consider this ; did the prisoner enter 
into a contest with an unarmed man, intending to avail himself of a deadly 
weapon ? For if he did, it will amount to murder. But if he did not 
enter into the contest with an intention of using it, then the question will 
be, did he use it in the heat of passion in consequence of an attack made 
upon him ? If he did, then it will be manslaughter. But there is another 
question, did he use the weapon in defence of his life ? Before a person 
can avail himself of that defence, he must satisfy the jury that that defence 
was necessary ; that he did all he could to avoid it ; and that it was 
necessary to protect his own life, or to protect himself from such serious 
bodily harm as would give a reasonable apprehension that his life was in 
immediate danger. If he used the weapon, having no other means of 
resistance, and no means of escape, in such case, if he retreated as far ns 
he could, lie will be justified ’ (<j).

This direction was followed in R. v. Symondson (h), an indictment 
for manslaughter, where one of the defences was that the prisoner was 
acting in defence of his own life.

(f) R. ». Kirkham, 8 C. & I*. 115. Cole- (y) R. r. Smith. 8 C. & 1\ Hit), Bosan- 
ridge, .1. Cf. R. ». Kagle, 2 F. & F. H27. quid, and Cult mail, JJ., and Rolland, B.

(/) R. r. Thomas, 7 C. & 1». 817, Parke, (A) tH) J. P. 045, Kennedy, J.
B.
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On an indictment for murder it appeared that the prisoner and his 
wife, who had been to look for him, eame home about midnight ; he was 
not sober, and she upbraided him for staying out so late : he took some 
money out, and she said he could treat other persons and not her ; he 
then took down a sword from a shelf, pulled it out of the sheath, and struck 
her on the back with the flat part of it ; her daughter ran to the door ; 
the mother attempted to follow her, and her daughter took hold of her 
hand to pull her through ; the father, according to the daughter's first 
account, went to his wife at the door, and ran the sword into her left bide ; 
but it appeared that she could not see the actual thrust : a wound nine 
inches long was found in the left side which caused the death. She 
stated in her husband’s presence that he had done it with a sword. The 
authorities cited ante, p. 656, having been referred to, Cresswell, J., after 
referring to them said : ‘ This is expressed more intelligibly by Littledale, 
J., who says that “ malice, in its legal sense, denotes a wrongful act, done 
intentionally, without just cause or excuse ” (/). Therefore, if you think 
the prisoner used the weapon wilfully, then that is such malice as the law 
requires. The great question for your consideration is whether the wound 
was given wilfully. If done by the accident of the woman rushing on the 
sword, the prisoner would not be responsible. If you can find any 
evidence that he used the sword carelessly, and that, without intending 
to inflict a wound, he caused it, then he is guilty of manslaughter ; but if 
he used it intending to inflict a wound, then he is guilty of murder. When 
there is a contest the law makes great allowances for blows and a personal 
encounter, but not for words (j). If, therefore, in consequence of words, 
the prisoner was provoked, and intended to do the deceased a grievous 
injury, that is no justification or alleviation of the offence. There is no 
evidence of any conflict or of any provocation in law. If the prisoner 
used the sword intending to do a serious injury, that is such evidence of 
malice as the law holds to be murder. If the deceased rushed upon it, 
then it was an accident, and he is not guilty. If the wound was inflicted 
in a struggle without any intention on the part of the prisoner to use 
it, then there was such a careless use, of it as to make him guilty of 
manslaughter ’ (k).

Provocation will not Avail if there is time for Cooling. In every 
case of homicide upon provocation, how great the provocation may have 
been, if there has been sufficient time for passion to subside and reason to 
interpose, such homicide will be murder (l). Thus even where a man 
finds another in the act of adultery with his wife, though it would be only 
manslaughter if he should kill the adulterer in the first transport of passion, 
yet if he kills him deliberately, and upon revenge after the fact and 
sufficient cooling time, it would undoubtedly be murder (m). ‘ For let it 
be observed, that in all possible cases, deliberate homicide upon a principle 
of revenge is murder. No man under the protection of the law is to be 
the avenger of his own wrongs. If they are of a nature for which the laws 
of society will give him an adequate remedy, thither he ought to resort :

(•) See note (k), ante, p. Of. (m) Font. 20». 1 Fast. I». C. 234, 261.
(;) Vide ante, p. 093. See ante, p. 49, and it. v. Fisher, note (v),
(k) R. v. Noon, 0 Cox, 137. p. 702.
(0 Foet. 290.
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but be they of what nature soever, he ought to bear his lot with patience, 
and remember that vengeance belongeth only to the Most High ’ (w). 
With respect to the interval of time to be allowed for passion to subside, 
it is much more easy to lav down rules for determining what cases 
arc without the limits, than how far exactly those limits extend (o). 
The immediate question is, whethvi the suspension of reason arising from 
sudden passion continued from the time of the provocation received 
to the very instant of the mortal stroke given ; for if from any circum­
stance whatever it appears that the party reflected, deliberated, or cooled 
at any time before the fatal stroke was given ; or if in legal presumption 
there was time or opportunity for cooling ; the killing is murder, as being 
attributable to malice and revenge, rather than to human frailty (p). 
It was at one t ime held that the question whether the blood has had time 
to cool or not was a question for the Court and not for the jury (7). But 
doubt is thrown on this view by the following cases :—

On an indictment for murder, it appeared that the prisoner and the 
deceased, who had been upon terms of intimacy for three or four years, 
had been drinking together at a public-house till about twelve o’clock at 
night ; about one they were together in the street, and had some words, 
and a scuttle ensued, during which the deceased struck the prisoner in the 
face with his fist, and gave him a black eve. The prisoner called for the 
police, and on a policeman coming, went away ; he, however, returned 
again, between five and ten minutes afterwards, and stabbed the deceased 
with a knife on the left side of the abdomen : the knife, a common bread- 
and-cheesc knife, was one that the prisoner was in the habit of carrying 
about with him, and lie was rather weak in his intellect, but not so much 
so as not to know right from wrong. Tenterden, C.J., said to the jury : 
‘ It is not every slight provocation, even by a blow, which will, when the 
party receiving it strikes with a deadly weapon, reduce the crime from 
murder to manslaughter ; but it depends upon the time elapsing between 
the blow and the injury ; and also whether the injury was inflicted 
with an instrument at the moment in the possession of the party, or 
whether he went to fetch it from another place. It is uncertain, in this 
case, how long the prisoner was absent ; the witness says from five to ten 
minutes, according to the best of his knowledge. Unless attention is 
particularly called to it, it seems to me that evidence of time is very 
uncertain ; the prisoner may have been absent less than five minutes ; 
there is no evidence that he went anywhere for the knife. The father 
says it was a knife he carried about with him ; it was a common knife, 
such as a man in the prisoner’s situation in life might have ; for aught 
that appears he might have gone a little way from the deceased and then 
returned, still smarting under the blow he had received. You will also 
take into consideration the previous habits and connection of the deceased 
and the prisoner with respect to each other ; if there had been any old 
grudge between them, then the crime which the prisoner committed 
might be murder. But it seems they had been long in habits of intimacy, 
and on the very night in question, about an hour before the blow, they

(m) Fuel. 290. St. Tr. 29 48 ; 2 Sir. 700.
(o) 1 East. 1‘. C. 251. (q) R. v. Fisher, 8 C. & P. 182, Park. J ,
(p\ R. v. Uneby, 2 Ld. Raym. 1485 ; 17 Parke, B., and Law, Recorder.
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had been drinking in a friendly way together. If you think that there 
was not time and interval sufficient for the passion of a man proved to 
be of no very strong intellect, to cool, and for reason to regain her 
dominion over his mind, then you will say that the prisoner is guilty 
only of manslaughter. But if you think that the act was the act of a 
wicked, malicious and diabolical mind (which, under the circumstances, 
I should think you hardly would), then you will find him guilty of 
murder ’ (r).

The prisoner and the deceased, who were strangers, met at a public- 
house with others, and sat there drinking and wrangling until midnight, 
when they were all turned out. In consequence of some trivial quarrel 
about a game, the deceased struck the prisoner a blow on the face with 
his open hand, saying, ‘ that if he did not like it he might return it/ The 
prisoner said he was not in a fit state to fight, and the men stood wrang­
ling some interval of time, which was described by some of the witnesses 
as ‘ about ten minutes/ Then the two men shook hands and parted, 
the prisoner going towards home. When he had gone about thirty 
yards he stopped, turned round, and cried out, ‘ Now I am on the high­
way ; if anybody wants anything I am ready for him.’ The deceased 
appeared to have taken this as a kind of challenge to himself, and at 
all events accepted it as such, and went after the prisoner, who had stood 
still. Almost immediately afterwards the deceased was heard to cry out, 
‘ I am stabbed,’ and was found lying on the ground, his jacket off, and in 
the hands of the prisoner who was standing by ; and a mortal wound in 
his abdomen, which was no doubt inflicted by the prisoner, who said, ‘ I 
shouldn’t have done it if he hadn’t hit me on the face.’ When the dying 
deposition of deceased was taken, he declared that on the second occasion 
he had not struck the prisoner ; and when the prisoner said to him, 
' Didn’t you knock me down ? ’ the dying man denied it. Ilannen, J., 
in the course of his summing up to the jury, said : ‘ In the present instance 
the evidence as to the time which had elapsed is left in some uncertainty ; 
but several witnesses say it was “ about ten minutes.” It is for you to 
form your own conclusion as to what took place in the interval, as to 
which you can only draw inferences from the circumstances ; and though 
there is no express evidence of a renewal of the aggression on the part of 
the deceased (and the evidence is rather against the supposition, especially 
as the prisoner did not accuse him of it at the time), it is beyond a doubt 
that he followed the prisoner with the intention of renewing the attack, 
and his jacket was found off. It is for you to draw such inferences from 
this as you think warranted by the evidence. If you come to the con­
clusion that the prisoner, after the blow had been given, had time for 
his blood to cool, and that when he stopped on the road he had the inten­
tion in his mind to use the knife in the event of the deceased following 
him, and uttered the words he used with the object of inducing the 
deceased to follow him, there would be evidence of implied malice to 
sustain the charge of murder. But if you come to the conclusion that 
the prisoner had not such intention in his mind, and that lie did not utter 
the words with such intention, that they were idle words of bravado,

(r) R. r. Lynch, 5 C. & 1‘. 324.



CHAP. I.] Provocation. 709
not of challenge, and that he used the knife on some fresh and sudden 
provocation, ensuing from the deceased following him and renewing 
the assault upon him, then there is evidence to reduce the crime to 
manslaughter'(s).

The deceased was requested by his mother to turn the prisoner out 
of her house, which after a short struggle with the prisoner he effected, 
and in doing so he gave him one kick. The prisoner said he would make 
him remember it, and instantly went to his own lodgings, from two to 
three hundred yards distant, passed through his bedroom and a kitchen 
into a pantry, and returned thence hastily back again. Within five 
minutes after the prisoner had left the deceased, the latter followed him 
to give him back his hat, which had been left behind, and they met about 
ten yards from the prisoner’s lodgings. They stopped for a short time, 
when they were heard talking together, but without any words of anger ; 
after they had walked on together for about fifteen yards, the deceased 
gave the prisoner his hat, when the latter exclaimed with an oath, that 
he would have his rights, and instantly stabbed the deceased with a knife 
or some sharp instrument, in two places, giving him a mortal wound. 
As soon as he had stabbed him the second time, he said he had served 
him right, and instantly ran back to his lodgings, passed hastily through 
his bedroom and the kitchen to the pantry, and thence back to his bed­
room, where he undressed himself and went to bed. Shortly afterwards 
he was apprehended, and no knife or other instrument found upon him. 
In the pantry the prisoner had four. The several knives were found the 
next morning in their usual places in the pantry Tindal, C.J., told 
the jury that the question for them was, whether the wound was given 
by the prisoner while smarting under a provocation so recent and so strong 
that the prisoner might not be considered at the moment the master of 
his own understanding : or whether there had been time for the blood 
to cool, and for reason to resume its seat, before the wound was given. 
That in determining this question, the most favourable circumstance 
for the prisoner was the shortness of time between the original quarrel 
and the stabbing ; but, on the other hand, the weapon was not at hand 
when the quarrrel took place, but was sought for from a distant place. 
It would be for them to say whether the prisoner had shewn thought, 
contrivance, and design in the mode of possessing himself of the weapon, 
and again replacing it immediately after the blow was struck ; for the 
exercise of contrivance and design denoted rather the presence of 
judgment and reason than of violent and ungovernable passion (t).

From the cases which have been stated in the former part of this 
section, it appears that malice will be presumed, even though the act be 
perpetrated recently after the provocation received, if the instrument or 
manner of retaliation be greatly inadequate to the offence given, and 
cruel and dangerous in its nature ; for the law supposes that a party 
capable of acting in so outrageous a manner upon a slight provocation 
must have entertained a general, if not a particular malice, and have 
previously determined to inflict such vengeance upon any pretence that 
offered (u).

(*) R. «>. .Svlten, 11 Cox, (574. («) 1 East. V. ('. 252.
(/) R. r. Hay ward, (i C. & 1‘. 157.
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Kect. VII.—Mutual Combat (v).

Where words of reproach or other sudden provocations have led 
to blows and mutual combat, and death has ensued, the important 
question is, whether the. occasion was altogether sudden, and not the 
result of preconceived anger or malice ; for the killing, though in mutual 
combat, will not admit of alleviation, if the fighting were upon malice (ir).

Thus a person who killed another in a deliberate duel is guilty of 
murder ; for wherever two in cold blood meet and fight on a precedent 
quarrel, and one of them is killed, the other is guilty of murder (x), 
and cannot extenuate the killing by alleging that he was first struck by 
the deceased ; or that he had often declined to meet him, and was 
prevailed upon to do it by his importunity ; or that it was his intent only 
to vindicate his reputation (//) ; or that he meant not to kill, but only to 
disarm his adversary (2). lie was deliberately engaged in an act, highly 
unlawful, in defiance of the law, and he must at his peril abide the con­
sequences. Upon this principle, wherever two persons quarrel overnight 
and appoint to fight the next day, or quarrel in the morning and agree to 
fight in the afternoon, or at any time afterwards so considerable that 
in common intendment it must be presumed that the blood was cooled, 
the person killing will be guilty of murder (a). And where, upon a quarrel 
happening at a tavern, M. objected to fighting at that time, on account of 
the disadvantage he should have by reason of the height of his shoes, and 
presently afterwards went into a field and fought, the circumstance was 
relied on as shewing that he did not fight in the first passion (b). So 
wherever there is an act of deliberation, and a meeting by compact, such 
mutual combat will not excuse the party killing from the guilt of murder ; 
as where B. challenged A., and A. refused to meet him, but in order to 
evade the law, told B. that he should go the next day to a certain town 
about his business, and accordingly B. met him the next day in the road 
to the same town and assaulted him, whereupon they fought, and A. 
killed B., it is said that A. seems guilty of murder ; but the same con­
clusion would not follow, if it should appear by the whole circumstances 
that he gave B. such information accidentally, and not with a design to 
give him an opportunity of fighting (c). Upon the same principle, if A. 
and B. meet deliberately to tight, and A. strikes B., and pursues B. so 
closely that B., in safeguard of his own life, kills A., this is murder in B. ; 
because their meeting was a compact, and an act of deliberation, in 
pursuance of which all that follows is presumed to be done (</).

(«•) Many of tin* earlier cases under this 
head were decided by reference to what 
was called chance medley or chaude nifUr, 
See 22 Hen. VIII. e. 14. 8. 4. rejiealed in 
IMS by S IV. o. SI. I Hawk. e. SO, 
s. 1. Fust. 275. I Hal«i. 453.

(a ) I Kant, I*. ('. 241.
(x) H. c. Young, 8 ('. A I*. <144, Vaughan. 

.1.. and Aldcrson, It. H. r. Cuddy, I V. A 
k. 210. Barronet’s case, I B. & It. I.

(//) As where lie had been threatened 
that he rthnuld la* posted for a coward. I 
Hale, 452, and see It. r. Rice, 3 East, 581. 

(s) l Hawk.. SI, - SI.

(a) I Hawk. e. .’II. k. 22. I Hale, 453. 
(/>) Bromwich's case, I Lev. ISO. I Sid. 

277. 82 K. H. 1103. Bromwich was in- 
dieted for aiding and abetting Lord Morley 
in the murder of Hastings.

(r) I Hawk. e. 31. s. 25.
(</) I Hale, 452, 480, who says, * Thus is 

Mr. Dalton, e. 93, p. 241 (new ed. c. 145, 
p. 471) to be understood.' But a t/inerc is 
added in I Hale, 452, whether if It. hud 
really and truly declined the light, run 
away as far as he could, and offered to 
yield, and yet A., refusing to decline it, 
had attempted his death, and It. after this
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Not only the principal in a duel in cold blood who actually kills the 

other, but also his second, and the second of the person killed are guilty 
of murder (e). On an indictment charging M. with the murder of F. and, 
the prisoner as present, aiding and assisting in the murder, the death was 
shewn to have occurred in a duel, in which M. was one of the principals and 
the prisoner was said to have acted as second to the deceased. The jury 
were directed that where two persons go out to fight a deliberate duel, 
and death ensues, all persons who are present on the occasion, encouraging 
or promoting the death, will be guilty of abetting the principal offender, 
and that, without giving them any particular name, all persons who were 
present aiding, assisting, and abetting that deliberate duel were within 
the terms of the indictment (/).

Mere presence is not sufficient ; but if those present sustain the 
principals by their advice or presence, or if they go for the purpose of 
encouraging and forwarding the unlawful conflict, although they do not 
say or do anything, yet if they arc present and assisting and encouraging 
at the moment when the pistol is fired, they arc guilty of murder (;/).

If, upon a sudden quarrel, the parties fight upon the spot, or if they 
presently fetch their weapons, and go into a field and fight, and one of them 
is killed, it will be but manslaughter, because it may be presumed that the 
blood never cooled (/#). And it has been observed, with regard to sudden 
rencounters, that when they are begun, the blood, previously too much 
heated, kindles afresh at every pass or blow ; and in the tumult of the 
passions, in which mere instinct, self-preservation, has no inconsiderable 
share, the voice of reason is not heard : therefore the law, in condescension 
to the infirmities of flesh and blood, has extenuated the offence (s’).

P. with one party, and W. with another party, dined at a tavern ; 
and on coming out P. and W. quarrelled and drew their swords, and W. 
ran P. through the body, and he died. There was no evidence of any 
unfair advantage taken by W. ; nor could the witnesses say more than 
that they heard them quarrelling, saw their swords drawn, and the 
sword through P.’s body ; and it appeared that the parties did not know 
each other before. When P. fell, W. took him by the nape of the neck,

had killed A. in his own defence, it would 
excuse him from the guilt of murder ; ad­
mitting clearly that if the running away 
were only a pretence to save his own life, 
hut was really designed to draw out A. to 
kill him, it would he murder. This quærc 
of Hale’s is discussed in I Hast. I*. ('. 284. 
</ tttq., and it is observed that Blackstone 
(4 Hi. Com. 185) expressly puts the same 
case of a duel as Hale, hut without sub­
joining the same doubt ; and that it was 
considered as settled law in Major Onehy's 
ease. 2 Sir. 70»; 17 St. Tr. 2»; 2 Ld. 
Haym. 1485. 1481». Hast, after reasoning 
in favour of the extenuation of the crime 
of the duellist so declining to light, proceeds 
thus : ‘ Yet still it may bo doubtful whether, 
admitting the full force of this reasoning, 
the offence can lie less than manslaughter, 
or whether in such case the party can alto­
gether excuse himself upon the foot of

necessity in self-defence, liera use the neces­
sity which was induced from his own faulty 
and illegal act, namely, the agreement to 
light, was in the first instance deliberately 
foreseen and resolved upon, ill defiance of 
the law.’ I East, V. ('. 285.

(e) 1 Hale. 442, 45.1. I Hawk. c. 11, 
s. 11. R. r. Young. 8 & V. 1141, Vaughan
J., and Alderson, It. Hale (l P. C. 443, 
453), referring to 22 Edw. Ilf. Coron. 2(12, 
considered that the law was strained too 
far in the ease of the second of the person 
killed.

(/ ) R. v. Cuddv. I V. A K. 210, Williams, 
J.. and Rolfe. It."

(</) R. v. Young, *upra. t'f. R. r. Coney, 
8 y.ll.|). 5.14.

(A) I Hale. 453. I Hawk. c. .11, a. 29. 
.1 Co. Inst. 51.

(i) Post. 118, 290.
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dashed his head upon the ground, and said, ‘ Damn you, you are dead ! ' 
Jenner, B., told the jury that this was only manslaughter : the jury, 
however, were disposed to find it murder, because of the dashing the head 
against the ground, &c. : but Allibone, J., repeated to them that it was 
manslaughter only, and they found accordingly (j).

B. and C. differed at a club as to the best means of procur’.ig game. 
C. said, ‘ If you have anything more to say, you will find me in Berkeley 
How.’ The conversation then dropped, and they stayed together at. 
least half an hour ; ajid B. during that time conversed with a gentleman 
who sat next him : V. settled the bill, but made a mistake which might 
arise from agitation. C. then went out, and I). followed him, of whom ( ’. 
asked if he had been short with B. in what he said last to him ; to which 
1). answered. * No.’ B. then came out and said to C\, ‘ I want to speak 
to you ' ; upon which they both called the waiter, and were shewn into a 
small room, and the waiter left a candle in the room. B. asked C. if he 
meant the conversation upon game to Sir C. or to him ; upon which V. 
said, ‘ If you have anything to say we had better shut the door, or we 
shall be heard,’ and he shut the door. On turning from the door he saw 
B.’s sword half draw'll, and B. said, ‘ Draw, draw ! ' C. drew, and thrust 
at B. ; and after one or two thrusts, received a mortal wound, of which 
he died. An indictment was preferred for murder ; but upon the trial 
the peers (123) were unanimous that it was manslaughter only (Z).

The deceased, a French prisoner, had stolen a tobacco-box from one of 
a party of French prisoners who were gambling, and was chastised by 
some of the party for his conduct, and a clamour was raised against him. 
As he passed the prisoner, who was sitting at a table and much 
intoxicated, the prisoner got up, and with great force pushed the deceased 
backwards upon the ground. The deceased got up again and struck the 
prisoner two or three blows with his doubled fist in the face, and one blow 
in the eye ; upon which the prisoner pushed the deceased backwards 
again in the same manner, and gave him, as he lay on his back upon the 
ground, two or three stamps with great force with his right foot on the 
stomach and belly ; and afterwards, when the deceased arose on his seat 
and was sitting, gave him a strong kick in the face ; the blood came out 
of the mouth and nose of the deceased, and he fell backwards, and died 
on the next day. The stamps upon the stomach and belly were the cause 
of his death. The prisoner was convicted of murder, on the ground that 
the violence which caused the death was not excused by heat of blood : 
but on a case reserved the offence was held to be manslaughter only (/).

If A. uses provoking language or behaviour towards B., and B. strikes 
him, upon which a combat ensues, in which A is killed, this is man­
slaughter ; for the affray was sudden and the fight upon equal terms ; 
and in combats, upon sudden quarrels, it matters not who gave the first 
blow (m). But even in such cases malice may be inferred. Yet if the 
party killing began the attack with circumstances of undue advantage (ii). 
The party assaulted must be put on an equal footing in point of

(» R. c. Walter*, 12 St. Tr. 113. Bayley, J.
(t) R. v. Lord Byron [1705], 19 St. Tr. (m) Font. 295.

1177. (n) Font. 295.
V) R. v. A yea, R. & R. 10(1, and MS.

1 Hale, 450.
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defence ; at least at the onset : and this more particularly where the 
attack is made with deadly or dangerous weapons (o). Thus if B. draw 
his sword and make a pass at A., the sword of A. being then undrawn, 
and thereupon A. draw his sword and a combat ensue, in which A. is 
killed, this will be murder ; for B., by making the pass, while his adver­
sary’s sword was undrawn, shews that he sought his blood : and A.’s 
endeavour to defend himself, which he had a right to do, will not excuse 
B. (p) ; but if B. had forborne till his adversary had drawn too it had been 
no more than manslaughter (q).

In Mawgridge’s case (r), words of anger happening, M. threw a bottle 
with great force at the head of C., and immediately drew his sword. 
returned a bottle at the head of M., and wounded him ; whereupon M. 
stabbed C. This was ruled to be murder ; for M., in throwing the bottle, 
shewed an intention to do some great mischief ; and his drawing im­
mediately shewed that he intended to follow his blow ; and it was lawful 
for C., being so assaulted, to return the bottle.

Even if the parties are upon an equal footing when the combat begins, 
malice may be implied from the violent conduct which the party killing 
pursued in the first instance ; more especially where there is time for 
cooling, and such expressions are used as manifest deliberation ; as in 
the case of Major Oneby (*).

He was indicted for the murder of G. ; and a special verdict was 
found, containing the following statement. The prisoner being in 
company with the deceased and three other persons at a tavern, in a 
friendly manner, after some time, began playing at hazard ; when R, 
one of the company, asked if one would set him three half-crowns ; 
whereupon the deceased, in a jocular manner, laid down three half-pence, 
telling R. he had set him three pieces ; and the prisoner at the same time 
set 11. three half-crowns, and lost them to him. Immediately after which, 
in an angry manner, he turned about to the deceased, and said, it was 
an impertinent thing to set half-pence, and that he was an imper­
tinent puppy for so doing, to which the deceased answered, whoever called 
him so was a rascal. Thereupon the prisoner took up a bottle, and with 
great force threw it at the deceased’s head ; but did not hit him, the 
bottle only brushing some of the powder out of his hair. The deceased 
in return immediately tossed a candlestick or bottle at the prisoner, 
which missed him ; upon which they both rose up to fetch their swords, 
which then hung up in the room, and the deceased drew his sword : 
but the prisoner was prevented from drawing his by the company. 
The deceased thereupon threw away his sword ; and the company 
interposing, they sat down again for the space of an hour. At the 
expiration of that time the deceased said to the prisoner : ‘ We have 
had hot words, but you were the aggressor ; but I think we may pass it 
over ’ ; and at the same time offered his hand to the prisoner, who made

(o) 1 East. P. C. 242.
(/>) Fort. 21*5. 1 Hawk. c. 31, a. 27.
(q) 1 Hawk. c. 31, a. 28. Post. 21*5.
(r) R. v. Mawgridge, Kel. (J) 119, 128,

129. 1 East, 1*. C. 279 ; cited in Foal. 295,
290, where it is said that the judgment in

this case was holden to be good law by all 
the judges of England, at a conference in 
the case of Major Oneby, infra.

(.s) 2 Str. 700 ; 2 1/1. Raym. 1485 ; 17 
St. Tr. 29.
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answer, ‘ No, damn you ; 1 will have your blood.’ After which, the 
reckoning being paid, all the company, except the prisoner, went out of 
the room to go home ; and he called to the deceased, saying, ‘ Young man ! 
come back ; I have something to say to you ’ ; whereupon the deceased 
returned into the room, and the door was closed, and the rest of the com­
pany excluded ; but they heard a clashing of swords, and the prisoner 
gave the deceased the mortal wound. It was also found, that at the 
breaking up of the company the prisoner had his great coat thrown over 
his shoulders, and that he received three slight wounds in the fight ; and 
that the deceased, being asked upon his death-bed, whether he received 
his wound in a manner among sword-men called fair, answered, ‘ I think 
I did.’ It was further found that, from the throwing of the bottle, there 
was no reconciliation between the prisoner and the deceased. Upon 
these facts all the judges were of opinion that the prisoner was guilty of 
murder ; he having acted upon malice and deliberation, and not from 
sudden passion. It should probably be taken, upon the facts found in 
the verdict and the opinion of the Chief Justice, that, after the door had 
been shut, the parties were upon an equal footing in point of preparation 
before the fight began in which the mortal wound was given. The main 
point then on which the judgment turned, was the evidence of express 
malice, after the interposition of the company, and that the parties had 
all sat down again for an hour. Under those circumstances the Court 
were of opinion that the prisoner had had reasonable time for cooling ; 
after which, upon an offer of reconciliation from the deceased, he had 
made use of that bitter and deliberate expression, that he would have 
his blood. And again, the prisoner remained in the room after the rest 
of the company retired, and calling back the deceased by the contemp­
tuous appellation of young man, on pretence of having something to sav 
to him, altogether shewed such strong proof of deliberation and coolness 
as precluded the presumption of passion having continued down to the 
time of the mortal stroke. Though even that would not have availed the 
prisoner under these circumstances ; for it must have been implied, 
according to Mawgridge’s case, that he acted upon malice; having in the 
first instance, before any provocation received, and without warning or 
giving time for preparation on the part of («.. made a deadly assault 
upon him.

If, after an interchange of blows on equal terms, one of the parties, 
suddenly, and without any such intention at the commencement of the 
affray, snatches up a deadly weapon and kills the other party with it, 
such killing will be only manslaughter. But if a party, under colour 
of fighting upon equal terms, uses from the beginning of the contest a 
deadly weapon without the knowledge of the other party, and kills 
the other party with such weapon ; or if, at the beginning of the contest 
he prepares a deadly weapon, so as to have the power of using it in 
some part of the contest, and uses it accordingly in the course of the 
combat, and kills the other party with the weapon ; the killing in both 
these cases will be murder. The prisoner and L. quarrelled and went 
out to fight. After two rounds, which occupied little more than two 
minutes, L. was found to be stabbed in a great many places ; and of 
one of those stabs he almost instantly died. It appeared that nobody
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could have stabbed him but the prisoner, who had a clasped knife before 
the affray. Bayley, J., told the jury, that if the prisoner used the knife 
privately from the beginning ; or if before they began to fight he placed 
the knife so that lie might use it during the affray, and used it accord­
ingly, it was murder ; but that if he took to the knife after the fight 
began, and without having placed it to be ready during the affray, it 
was only manslaughter. The jury found the prisoner guilty of murder (/).

Upon an indictment for maliciously cutting, it appeared that the 
prisoner had cut die prosecutor in a fight that took place between them, but 
no instrument was seen either before or at the time in the prisoner’s hands ; 
Bayley, J., said : ‘ When persons fight on fair terms, and merely with 
fists, where life is not likely to be at hazard, and the blows passing between 
them are not likely to cause death, if death ensues, it is manslaughter ; 
and if persons meet originally on fair terms, and after an interval, blows 
having been given, a party draws in the heat of blood a deadly instrument, 
and inflicts a deadly injury, it is manslaughter only. But if a party 
enters into a contest dangerously armed, and fights under an unfair 
advantage, though mutual blows pass, it is not manslaughter, but murder. 
If you are of opinion that the prisoner entered into the contest, being 
unduly armed with an instrument calculated to produce the effects charged 
in the indictment, and with the instrument ready in this hand, in order 
that he might resort to it with any of the alleged intents, then he is guilty. 
For if death had ensued it would have been murder ' («).

J. T., a Scotch soldier, and two other Scotchmen, were drinking 
together in an alehouse, when some servants to the owner of the house, who 
were also drinking in another box, abused the Scotch nation, and used 
several provoking expressions towards T. and his company, on which T. 
struck one of the servants with a small rattan cane, not bigger than a man's 
little finger, and another of the Scotchmen struck the same servant with 
his fist : the servant who was struck went out of the room into the yard, 
to fetch his fellow-servants to turn T. and his company out of the room ; 
and, in the meantime, an altercation ensued between T. and the deceased, 
who was the owner of the house, but not the occupier, and who had come 
into the room after the servant went into the yard, lie insisted that 
T. should pay for his liquor and go out of the house ; and T., after some 
further altercation, was going away, when the deceased laid hold of him 
by the collar, and said he should not go away till he had paid for the 
liquor ; and then threw him down against a settle. T. then paid for 
the liquor ; whereupon the deceased laid hold of him again by the collar, 
and shoved him out of the room into the passage ; and T. then said 
that he did not mind killing an Englishman more than eating a mess 
of crowdy. The servant, who had been originally struck with the cane, 
then came and assisted the deceased, who had hold of T.’s collar ; and 
together they violently pushed him out of the door of the alehouse ; 
whereupon T. instantly turned round, drew his sword, and gave the 
deceased the mortal wound. This was adjudged manslaughter (v).

(/) R. v. Anderson, O. B. December, (it) R. v. Wliiteley, I Lew. 173, Bay- 
181(1. Richards, B., and the Recorder, ley, J.
thought the direction right. MS. Bayley, (v) R. v. Taylor, 5 Burr. 2703. an appeal 
J. Sec R. v. K essai, I C. rt 1*. 437, I Hast, of murder. 1 Hawk. c. 31, s. 39.
P. C. 243.
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The prisoner, a shoemaker, lived near the deceased. One afternoon 
the prisoner, very drunk, passed accidentally by the house of the deceased’s 
mother, while the deceased was thatching an adjacent bam. They 
entered into conversation ; but on the prisoner's abusing the mother and 
sister of the deceased, very high words arose on both sides, and they 
placed themselves in a posture to fight. The mother of the deceased, 
hearing them quarrel, came out of her house, threw water over the prisoner, 
hit him in the face with her hand, and prevented them from boxing. 
The prisoner went into his own house ; and in a few minutes came out 
again, and sat himself down upon a bench before his garden gate, at a 
small distance from the door of his house, with a shoemaker’s knife in 
his hand, with which he was cutting the heel of a shoe. The deceased, 
having finished his thatching, was returning, in his way home, by the 
prisoner’s house ; and on passing the prisoner, as sat on the bench, 
the deceased called out to him, ‘ Are not you an aggravating rascal ? ’ 
The prisoner replied, ‘ What will you be, when you are got from vour 
master’s feet ? ’ On which the deceased seized the prisoner bv the collar, 
and dragging him off the bench, they both rolled down into the cartway. 
While they were struggling and fighting, the prisoner underneath, and 
the deceased upon him, the deceased cried out, ‘ You rogue, what do you 
do with that knife in vour hand ? ’ and made an attempt to secure it ; 
but the prisoner kept striking about with one hand, and held the deceased 
so hard with the other hand, that the deceased could not disengage him­
self. He made, however, a vigorous effort, and by that means drew the 
prisoner from the ground ; and during this struggle the prisoner gave a 
blow, on which the deceased immediately exclaimed, ‘ The rogue has 
stabbed me to the heart ; I am a dead man ’ ; and expired. Upon 
inspection, it appeared that he had reived three wounds, one very small 
on the right breast ; another or he left thigh, two inches deep, and 
half an inch wide ; and the mo- I wound on the left breast. The jury 
found implied malice, and co ed of murder. But on a case reserved 
the judges seem to have th ,i that there was not sufficient evidence 
that the prisoner lav in wait for the deceased, with a malicious design to 
provoke him, and under that colour, to revenge his former quarrel, by 
stabbing him, which would have made it murder. On the contrary, 
he had composed himself to work at his owrn door, in a summer’s evening ; 
and when the deceased passed by, neither provoked him by word nor 
gesture. The deceased began first by ill language, and afterwards by 
collaring and dragging him from his seat, and rolling him in the road. 
The knife was used openly before the deceased came by, and not con­
cealed from the bystanders ; though the deceased in his passion did not 
perceive it till they were both down. And though the prisoner was not 
justifiable in using such a weapon on such an occasion, yet it being 
already in his hand, and the attack upon him very violent and sudden, 
the judges thought that the offence only amounted to manslaughter (w).

Upon an indictment for maliciously cutting, it appeared that a quarrel 
arose between the prisoner and the prosecutor, both being intoxicated ; 
the prosecutor struck the first blow, and they fought for a few minutes,

(w) It. t>. Snow, I Leach, 151 ; 1 East, P. C. 245, citing .Serjeant Foster's MS.
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when the prisoner ran back a short distance, and the prosecutor pursued, 
and overtook him, on which the prisoner, who had taken out his knife in 
his retreat, gave the prosecutor a cut across the abdomen. J. A. Park, )., 
said : * The question I shall leave to the jury is this, whether the prisoner 
ran back with a malicious intention of getting out his knife to inflict an 
injury on the prosecutor, and so to gain an advantage in the conflict i 
For if he did, notwithstanding the previous fighting between them on 
equal terms, and the prosecutor having struck the first blow, I am of 
opinion that if death had ensued, the crime would have been murder ; or 
whether the prisoner, bona fide, ran away from the prosecutor with 
intention to escape from an adversary of superior strength, but finding 
himself pursued, drew his knife to defend himself ? As in this latter case, 
if the prosecutor had been killed, the crime would have been manslaughter 
only* (x).

Upon an indictment for manslaughter the evidence was that the 
prisoner and deceased were ‘ fighting up and down,’ and that the deceased 
died of the injury he sustained in the fight. Bayley, J., to the jury, 
‘ Fighting up and down is calculated to produce death, and the foot is 
an instrument likely to produce death. If death happens in a fight of 
that description it is murder, and not manslaughter/ The prisoner 
having been convicted, Bayley, J., told him that if he had been 
charged with murder, the evidence adduced would have sustained the 
indictment (y).

Though, where there has been an old quarrel between A. and B., and 
a reconciliation between them, and afterwards, upon a new and sudden 
falling out, A. kills B., this Is not murder ; yet if upon the circumstances 
it appears that the reconciliation was but pretended or counterfeit, 
and that the hurt done w'as upon the score of the old malice, it is 
murder (z).

On an indictment for manslaughter it appeared that the prisoner, 
a blind man, and the deceased were at a public-house, and a dispute arose 
between them. The prisoner went to lay hold of the deceased, who 
pushed him away ; they then got hold of each other and there was a 
struggle, and they pushed about from one side to another ; no blows 
were struck, but there were three falls, and the deceased fell undermost 
each time, and the third time the prisoner’s knees came upon the lower 
part of the stomach of the deceased, and ruptured the intestines, which 
rupture caused the death. Patteson, J., told the jury that ‘ All struggles 
in anger, whether by fighting, or wrestling, or any other mode—all kinds 
of contests in anger, arc unlawful. And if you think the deceased’s 
death was occasioned by an act of the prisoner in the struggle of that 
kind, I cannot tell you that it does not amount to manslaughter. If the 
prisoner was struggling, but did not attempt to throw him, I should tell 
you it is not a case of manslaughter ; but it is for you to sav whether 
that is the fact or not. If the prisoner laid hold of the deceased in anger,

(x) R. r. Kvasal, 1 C. & P. 437. R. Ev. (13th cd.) 634, as ‘ a brutal and savage
v. Taylor and R. v. Snow, supra, had been practice in the north of England, as late as 
cited for the prisoner. 1835.’

(y) R. v. Thorpe, 1 Lew. 171. * Fighting (z) 1 Hale, 452. 1 Hawk. c. 31, s. 30. 
up and down ’ is described in Roscoo Cr.
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and struggled with him and threw him, then it is a ease of manslaughter. 
If you can collect from the circumstances that the prisoner was pulled 
down against his will, and, in consequence, fell upon the deceased, then he 
will not be guilty. But there does not seem anything in the evidence to 
shew that the prisoner evinced any disposition to give up the contest ; 
on the contrary, it appears that the contest was continued till the fall, 
which occasioned the death. You have been told bv the counsel for the 
prisoner that you must be satisfied that the death was occasioned by the 
wilful act of the prisoner. In one sense of the word “ wilful ” I agree with 
him. I take it for granted he does not mean by it malicious or intending 
to do injury, but that it must be an act of the will, and that it must be 
shewn that the prisoner attempted to throw the deceased. They had 
no right to struggle in this way ; if it had been an amicable contest in 
wrestling, to see who was the best man, that would be quite a different 
matter * (a).

A man seems to be guilty of manslaughter, who, seeing two persons 
fighting together on a private quarrel, whether sudden or malicious, 
takes part with one of them, and kills the other (b). If a master, mali­
ciously intending to kill another, takes his servants with him without 
acquainting them with his purpose, and meets his adversary, and fights 
with him, and the servants, seeing their master engaged, take part with 
him, and kill the other, they would be guilty of manslaughter only, 
though the master would be (it seems) guilty of murder (e). From this 
it follows, a fortiori, that if a servant or friend, or even a stranger, coming 
suddenly, and seeing A. fighting with another man, sides with A., and 
kills the other man, or seeing A/s sword broken sends him another, 
wherewith he kills the other man, such servant, friend, or stranger will be 
only guilty of manslaughter (d). But this supposes that the person inter 
faring does not know that the fighting is upon malice ; for though if A. 
and B. fight upon malice, and ('., the friend or servant of A., not being 
acquainted therewith, comes in and takes part against B., and kills him, 
this (though murder in A.) is oidy manslaughter in C. ; yet it would be 
otherwise, if ('. had known that the fighting was upon malice, for then it 
would be murder in both. If A., having been assaulted, retreats as far 
as he can, and then his servant kills the assailant, it will be only homicide 
.sc defendendo ; but if the servant had killed him before the master had 
retreated as far as he could, it would have been manslaughter in the 
servant. The law is the same in the case of the master killing a man in 
defence of the servant (c).

Where F. ('. and 0. were in a field fighting upon a quarrel, and M. ('. 
casually riding by, and seeing them in fight, and his kinsmen one of them, 
rode in, drew his sword, thrust 0. through and killed him ; Coke, C.J., 
and the rest of the Court agreed that this was clearly but manslaughter in

(<i) R. v. Caimiff, 0 C. & 1*. 350.
(/,) I Hawk. c. 31. ». 35.
(r) 1 Hawk. c. 31, ». 55. 1 Hair. 438. 

K. r. Salisbury. l'lowd. 100 a. 75 E. R. 
158.

(d) Hawk v. 31. ». 50 .1 East. I*. C. 290. 
(< ) 1 East, 1'. C. 292, and the authorities

there cited. I Hale, 484. l'lowd. 100 n. 
75 E. R. 158. So Tremin »ays that a ser­
vant may kill a man to save the life of his 
master, if he cannot otherwise escape. 
Y. B. 21 H. vii. c. 39. l'lowd. 100. I MS.
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him, and murder in the other ; for the one may have malice and the other 
not ; he may come in by chance, and so kill the other (/).

If two persons are fighting, and another interferes with intent to part 
them, but does not signify such intent, and is killed by one of the com­
batants, this is but manslaughter (</). And if a third person takes up the 
cause of one who has been worsted in mutual combat, and attacks the 
conqueror, and is killed by him, the killing would, it seems, be man­
slaughter. A. and B. were walking together in Fleet-street, and B. gave 
some provoking language to A., who, thereupon, gave B. a box on the ear, 
upon which they closed, and B. was thrown down, and his arm broken. 
Presently B. ran to his brother's house, which was hard by ; and his 
brother, taking the alarm, came out with his sword drawn, and made 
towards A., who retreated ten or twelve yards ; and ('. pursuing him, A. 
drew his sword, made a pass at C., amt killed him. On an indictment of 
A. for murder the jury were directed to find it manslaughter, because 
it was upon a sudden falling out, not sc defendendo, partly because A. 
made the first breach of the peace by striking B. ; and partly because, 
unless he had fled as far as might be, it could not be said to be in his 
own defence ; and it appeared plainly upon the evidence, that he might 
have retreated out of danger, and that his stepping back was rather to 
have an opportunity to draw his sword, and with more advantage to 
come upon (\, than to avoid him ; and accordingly, at last, it was found 
manslaughter (/#).

Upon an indictment for wounding (under 9 Geo. IV. c. 31) (rep.), it 
appeared that the prisoner and the prosecutor’s brother were fighting, 
and the prosecutor laid hold of the prisoner in order to prevent him from 
beating his brother, and held him down on a locker, but did not strike 
him, and the prisoner then stabbed him. Park, J., directed the jury, that 
if they were of opinion that the prosecutor did nothing more than was 
necessary to prevent the prisoner from beating his brother, the crime, 
if death had ensued, would have been murder ; but if they thought that 
the prosecutor did more than was necessary to prevent the prisoner from 
beating the brother, or that he struck any blows, then it would have been 
manslaughter (t).

A party of men were playing at bowls, when two of them fell out and 
quarrelled ; and a third man who had not anv quarrel, in revenge of his 
friend, struck the other with a bowl, of which blow he died. This was 
held manslaughter, because it happened upon a sudden motion in revenge 
of his friend (j). The two men who fell out were actually fighting together 
at the time ; for if words only had passed between them, it would have 
been murder ; nothing but an open affray of striving being such a provo­
cation to one person to meddle with an injury done to another as will 
lessen the offence to manslaughter, if a man is killed by the person so 
meddling (k).

Though Hale and others appear sometimes to draw a distinction

if) R. r. Cary, 3 Bulst. 200: 8. C. 1 
Rollv, R. 407. as R. r. Carvw.

(!/) 1 Hast, 1*. C. 292. Kvl. (J.) «Mi.
(À) I Hale, 483. A cast* at Newgate, 

1071.

(») R. p. Bourne, fi C. & P. 120.
(» 12 Co. Rep. 87.
(A ) See the opinion of the judges in R. 

t*. Huggett, Kel. (.1.) 59, and 1 East, 1*. (*. 
328, 329.
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between the interference of servants and friends, and that of a mere 
stranger, yet the limits of such distinction do not appear to be anywhere 
actually defined. And the nearer or more remote connection of the 
parties with each other seems to be more a matter of observation to the 
jury as to the probable force of the provocation, and the motive which 
induced the interference, than as furnishing any precise rule of law (l).

As a blow aimed with malice at A., and by mistake or accident falling 
upon B. and killing him, is murder (m) ; so if a blow aimed at A. and 
lighting on B. was given in such a transport of sudden passion as, in case A. 
had died by it, would have reduced the offence to manslaughter, this 
extenuation applies equally if the blow should happen to kill B. (n).

A widow finding that one of her sons had not prepared her dinner 
as she had directed him to do, began to scold him, upon which he made 
her some very impertinent answers, which put her in a passion, and she 
took up a small piece of iron used as a poker, intending to frighten him, 
and seeing she was very angry he ran towards the door of the room, 
when she threw the poker at him, and it happened that the deceased was 
just coming in at the moment, and the iron struck him on the head, and 
caused his death. Park, J., told the jury, * No doubt this poor woman had 
no more intention of injuring this particular child than I have, but that 
makes no difference in law. If a blow is aimed at an individual unlawfully 
—and this was undoubtedly unlawful, as an improper mode of correction 
—and strikes another and kills him, it is manslaughter, and there is no 
doubt, if the child at whom the blow was aimed had been struck, and 
died, it would have been manslaughter, and so it is under the present 
circumstances ' (o).

A quarrel arose between some soldiers and a number of keelmen ; 
and a violent affray ensuing, one of the soldiers was stripped, and cruelly 
beaten. The prisoner, who was a soldier, had before driven part of the 
mob down the street with his sword in the scabbard ; and on his return, 
seeing his comrade thus used, drew his sword, and bid the mob stand 
clear, saying, he would sweep the street ; and, on their pressing on him, 
he struck at them with the flat side of the sword several times ; upon 
which they fled, and he pursued them. The soldier who was stripped 
got up, and ran into a passage to save himself. The prisoner returned, 
and asked if they had murdered his comrade ; and the people came back, 
and assaulted him several times, and then ran from him. lie sometimes 
brandished his sword ; and then struck fire with the blade of it upon the 
stones of the street, calling out to the people to keep off. At this time 
the deceased, who had a blue jacket on, and might be mistaken for a 
kcelman, was going along about five yards from the soldier; but, before 
he passed, the soldier went to him and struck him on the head with his 
sword, of which blow he almost immediately expired. It was the opinion 
of two witnesses that, if the soldier had not drawn his sword, they 
would both of them have been murdered. The offence was ruled to be 
manslaughter (p).

(l) 1 East, P. C. 292. Gaselce, JJ.
(m) Post, p. 755. (/>) R. v. Brown, 1 Loach, 148. 1 East,
(n) Font. 202. I*. (X 245, 249.
(o) R. r. Connor, 7 C. & P. 438, Park and
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Sect. VIII.—Of Resistance to Officers of Justice, to Persons 
ACTING IN THEIR All), AND TO PRIVATE PERSONS LAWFULLY INTER­
FERING to Apprehend Felons, or to Prevent a Breach of the 
Peace.

‘ When a constable, or other person properly authorised, acts in the 
execution of his duty (7), the law casts a peculiar protection round him, 
and consequently, if he is killed in the execution of his duty, it is in general 
murder, even though there be circumstances of hot blood and want of 
premeditation as would in an ordinary case reduce the crime to man­
slaughter ’ (r). In the earlier authorities such killing is described as of 
malice aforethought, as being an outrage wilfully committed in defiance 
of the justice of the kingdom (s).

The protection extends to justices when acting as conservators of 
the peace, to sheriffs and their bailiffs, and to constables and other 
peace officers (t), and prison officers (u), whether they are acting under the 
authority of the common law or of a statute. The officer is under this 
protection not only at the scene of action but eundo, morando, et redeundo ; 
and if he comes to do his office, and meeting with great opposition, retires 
and is killed in the retreat, this will amount to murder ; as he went in 
obedience to the law and in the execution of his office, and his retreat was 
necessary in order to avoid the danger by which he was threatened. Upon 
the same principle, if he meets with opposition by the way, and is killed 
before he comes to the place, such killing is murder (s).

The most important of the earlier cases on the subject is the 
Sissinghurst House case (v). A great number of persons assembled in a 
house called Sissimjhurst, in Kent, issued out and committed a great riot 
and battery upon the possessors of a wood adjacent. The name of one, A., 
was known, the rest were not known ; and a warrant was obtained from a 
justice of peace to apprehend A., and divers others persons unknown, 
who were all together in Sissinghurst House. The constable, with about 
sixteen or twenty called to his assistance, came with the warrant to the 
house, and demanded entrance, and told some of the persons within that 
he was the constable, and came with the justice’s warrant, and demanded 
A. with the rest of the offenders that were then in the house. One of the 
persons within came, and read the warrant, but refused admission to the 
constable, or to deliver A. or any of the malefactors ; but, going in,

(7) On indictments for assaulting or kill­
ing them, proof that they were so acting is 
enough without producing their appoint­
ment. Butler t\ Ford, 1 Cr. & M. 622, 662. 
M'liahcy v. Alston, 2 M. & W. 206.

(r) R. t\ Allen, per Blackburn, and Mel- 
lor, JJ. 17 L. T. (N. S.) 222 : Stephen 
Dig. Or. Law (6th cd.) 421. The rule is 
thus stated in a recent Canadian case, in 
wliich a constable had been killed in an 
attempt by prisoners under trial for felony 
to escape while being conveyed back to 
prison. ‘ Homicide is murder whether the 
offender means or does not mean that 
death should ensue, or knew or did not 
know that it was likely to ensue, it the 

VOL. I.

slayer meant to inflict grievous bodily in­
jury for the purpose of facilitating escape 
or rescue from prison or lawful custody or 
lawful arrest.’ R. v. Rice, 4 Ontario L. R.m.

(») 4 Co. Rep. 40. 3 Co. Inst. 56. Fost. 
318. 1 Hale. 457. 464), 494. 2 Hale, 117,
118.

(<) Including s|M>cial constables, until 
their services are determined or suspended. 
R. v. Porter, 9 C. & P. 778, Coleridge, J. 
1 & 2 Will. IV. c. 31, s. 7.

(u) 61 & 62 Viet. c. 41, s. 10. The pro­
tection applies to them while acting as 
prison officers.

(t) 1 Hale, 461.
3 A
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commanded the rest of the company to stand to their staves. The 
constable and his assistants, fearing mischief, went away ; and being 
about five rods from the door, B., (\, 1)., E., F., &c., about fourteen in 
number, issued out and pursued the constable and his assistants. The 
constable commanded the peace, yet they fell on, and killed one of the 
assistants of the constable, and wounded others, and then retired into 
the house to the rest of their company which were in the house, whereof 
the said A. and one G;, that read the warrant, were two. For this A., 
B., C., I)., E., F., G., and others, were indicted of murder, and tried at the 
King’s Bench bar, when these points were unanimously determined : —

1. That although the indictment were, that B. gave the stroke, and 
the rest were present aiding and assisting, though in truth C. gave the 
stroke, or that it did not appear upon the evidence which of them gave 
thi stroke, but only that it was given by one of the rioters, yet that such 
evidence was sufficient to maintain the indictment ; for in law it was the 
stroke of all that party, according to the resolution in Mnckalley’s case (ir).

2. That in this case all who were present and assisting to the rioters 
were guilty of the death of the party slain, though they did not all actually 
strike him, or any of the constable’s company.

3. That those within the house, if they abetted or counselled the riot, 
were in law present aiding and assisting, and were principals as well as 
those who issued out and actually committed the assault ; for it was but 
within five rods of the house, and in view thereof, and all done as it were 
in the same instant (x).

4. That there was sufficient notice that it was the constable, before 
the man was killed. (1) Because he was the constable of the same vill. 
(2) Because he notified his business at the door before the assault, viz., 
that he came with the justice’s warrant. (3) Because, after his retreat, 
and before the man was slain, the constable commanded the peace ; 
and, nevertheless, the rioters fell on and killed the man.

5. That the killing of the assistant of the constable was as much 
murder as would have been killing the constable himself.

6. That those who come in to the assistance of the constable, though 
not specially called thereunto, are under the same protection as they that 
are called to his assistance by name.

7. That although the constable retired with his company upon the not 
delivering up of A., yet the killing of the assistant of the constable in that 
retreat was murder. (1) Because the retreat was one continued act in 
pursuance of his office ; being necessary, when he could not attain the 
object of his warrant, and being in effect a continuation of the execution 
of his office, and under the same protection of the law as his coming was. 
(2) Principally because the constable, in the beginning of the assault, 
and before the man was stricken, commanded the peace.

It seems that even if the constable had not commanded the peace, 
yet as he and his company came about what the law allowed them, and, 
when they could not effect it fairly, were going their way, the rioters

(«') 9 Co. Rep. (15, au indict ment for 
killing a Herjcant at mace of the City of 
London, when attempting to make an 
arrest by night on civil process.

(jc) Sec Lord Dacre's ease, 1 Hale, 439. 
Crompt. 25 «. Dalt. c. 145, p. 472. Y.B. 34 
Hen. VIII. B. Coron. 172. See also Moore 
(K.li.) 8(1 ; 72 K. R. 458 ; Kel. (J.) 50.
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pursuing them and killing one made the offence murder in them all ; 
for the act was done without provocation, and the constable and his 
company were peaceably retiring ; but this point was not relied upon, 
because there was enough upon the former points to convict the offenders.

In the conclusion, the jury found nine guilty, and acquitted those 
within, not because they were absent, but because there was no clear 
evidence that they consented to the assault as the jury thought ; and 
therefore judgment of death was given against the nine.

In time past peace officers have occasionally taken opposite sides in 
an affray and the death of one has ensued. Where the officers act as 
partisans they lose their protection as officers (//), and where constables 
interfere with the sheriff or his officers in the execution of writs and slay 
a sheriff’s officer the killing would be murder, as they are not entitled to 
obstruct the sheriff in the execution of the King’s writ (:).

Authority of the Officers.

Justices of the Peace.—The powers and duties of justices of the 
peace as conservators of the peace are not now exercised by personal 
interposition or making arrests in dealing with breaches of the peace, 
except in the case of riot, as to which vide ante, Book VI. Chapter 1. 
p. 431. but by the judicial act of issuing warrants or other process for 
the arrest of offenders.

Sheriffs and Bailiffs. -The sheriff has powers and duties as to pursuit 
and arrest of felons (a), and as to suppression of riots (6). But in modern 
practice the functions of the sheriff and his bailiffs are restricted to the 
execution of writs, &c., issued by the High Court of Justice (c). if he is 
resisted in the execution of a writ he is to take with him the posse comitat us 
and go himself to do execution, and may arrest the resisters, whose resist­
ance is a misdemeanor (</). The powers and duties of bailiffs and officers 
of County Courts (e), and other inferior civil Courts of Record are analogous 
to those of the sheriff and his officers. And all are within the same 
special protection as constables.

In civil cases the authority of the sheriff, and his bailiffs, &c., to arrest 
or imprison is regulated and limited by the writ or process which he is 
empowered to execute and the extent of the district in which he is privi­
leged to act (c). He is protected if the process, though erroneous, is not 
void (/), but not if it is void on the face of it.

Constables and Police Officers. -The common-law constables, head- 
boroughs and bors-holders are now rarely, if ever, appointed, but the 
following statutory peace officers are by the statutes under which they 
are appointed given the powers, privileges, and immunities, and made 
liable for the duties of a constable within his constablewiek.

1. A special constable duly appointed by justices within the area for

(y) I Hal«\ 400. 2 Haul, P. V. 304.
(:) I Hal.-. 400. 2 Hast, Ml 
(«) f>0 & 61 Viet. c. 66, as. 8, 20.
(/<) Ante, Bk. vi. e. i. p. 4111.
(r) Mather, Sheriff Law. No private 

lieraon can lawfully arreat in a civil suit 
without authority of a writ or process of a

competent Court. I Hawk. c. 28. s. 10.
(fZ) 60 & 61 Viet. c. 65, s. 8 (2). An/e,

p. 660.
(0 51 & 62 Viet. c. 43. ns. 36. 48. 49. 50,

(/ ) I Hawk. c. 32. hs. 01-61. Cf. 61 & 52 
Viet. c. 43. s. 62. as to county court process.

3 A 2
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which those justices have jurisdiction until his services arc suspended or 
determined (</).

2. Local constables appointed for parishes within the county for 
which they are appointed and the adjoining county (h).

3. Officers of the statutory county police, throughout the county (i), 
and in every borough situate wholly or in part within the county (j).

4. Officers of the statutory police of a municipal borough (which has 
a separate police force) within the borough or within seven miles of it (k).

5. Constables appointed under the Town Police Clauses Act, 1847, 
within the limits of the special Act relating to the town and in any place 
not more than five miles beyond such limits (l).

(i Officers of the Metropolitan Police Force (?n), and the City of 
London Police Force (w).

7. Prison officers in convict or local prisons (o).
8. Constables appointed for canals (p).
Constables, and other peace officers, are invested with large powers 

and duties at common law, for the purpose of preserving the peace, 
preventing the commission of criminal offences, apprehending offenders, 
and executing the warrants of justices of the peace. Every constable, 
within the limits of his district, is a conservator of the peace at common 
law (pp). It is his duty, therefore, to do all that lie can to preserve the 
peace within his constable wick (q). And in order the better to enable 
peace officers to preserve the peace, they have authority to command all 
other persons to assist them, in endeavouring to appease such disturb­
ances as take place in their presence (r).

Arrest without Warrant.—The powers of a constable or like peace 
officer to make arrests without warrant depend (1) on the common law, 
(2) on numerous statutes.

(I) Common Law.—At common law a constable may arrest a person 
whom he finds committing a felony, or may arrest upon reasonable 
suspicion that a felony has been committed by the person arrested, 
although no felony has, in fact, been committed (s), and whether the

(;/) 1 A 2 Will. IV. c. 41, ss. 1,5, 0, 11; 
5 A <i Will. IV. o. 43, 8. 1. They are only 
appointed on emergency. .Sen R. v. Porter, 
!» ('. A P. 778.

(A) 3 & 4 Viet. e. 88, h. 10 ; 5 & 0 Viet, 
e. 100,8. 16. They are now appointed only 
when quarter sessions deems it necessary. 
36 A 30 Viet. c. 02. Archhold, Quarter 
Sessions (0th ed.), 145.

(02*3 Viet. c. 03, h. 8; 3 & 4 Viet. c. 88. 
(;) I!» & 20 Viet. e. 09. They are not to 

be required to act within a municipal 
borough, which has a separate police force, 
except in executing warrants of the county 
justices. 22 & 23 Viet. o. 32, a. 2.

(A) 45 A 46 Viet. c. 60, ss. 101, 103,195 ; 
40 & 47 Viet. c. 44, s. 2. And see It. r. 
Horton, 12 A. & E. 470. R. v. Cumpton,
5 Q.B.l). 341. Mabcrley v. Titterton, 7 M.
6 W. 540. As to assaults on them, see 
45 & 40 Viet. c. 50, s. 188, and pout, p. 893.

(/) 10 â il Viet. o. s'.*, a. 8. No towns 
which are not municipal boroughs now 
have their own police. As to assaults on

them, see s. 20.
(hi) 10 (ioo. IV. c. 20, s. 4 ; 2 & 3 Viet, 

ec. 47, 71. Their powers extend to the 
river Thames up to the boundaries of 
Bucks and Berks, and to these counties and 
the counties of London, Middlesex, Hert­
ford, Essex, Kent, and Surrey : and they 
act in royal palaces and dockyards. Their 
powers as to the execution of warrants 
extend to all England. As to assaults on 
them, see 2 A 3 Viet. e. 47, a. 18 ; 24 A 25 
Viet. c. 61, s. 63.

(«) 2 A 3 Viet. c. xciv., a local Act.
(o) til A 82 Viet. e. 41, s. 10. t'f. Prison 

Act, 1877 (40 A 41 Viet. e. 21), s. 28, as to 
legal custody of prisoners wit hin or without 
the walls of the prison.

(p) 3 A 4 Viet. o. 50, a. 1.
(pp) Dalton, o. 1.
(q) 1 Hale. 4ti3. I Hawk. c. 31, s. 54. 

Poet, lie, su. i i: m. p. c. :m.
(r) R. v. Sherlock, L. R. 1 C. C. R. 20, 

Dalton, c. 1.
(») This is an addition to his power as
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reasonable grounds of suspicion are matters within the constable's 
knowledge, or are derived from facts stated to him by others (t).

A constable is not as a general rule entitled to arrest for misdemeanor 
after it has been committed, whether the offence be fraud, breach of the 
peace, &c. ; nor to arrest on suspicion of misdemeanor («).

He may arrest any person who in his presence commits a misdemeanor 
or breach of the peace (v), if the arrest is effected at the time when, or 
immediately after, the offence is committed (w), or while there is danger of 
its renewal (z), but not after the breach, or danger of its renewal, has 
ceased (y). He may arrest or start in immediate pursuit if the mis­
demeanor is a breach of the public peace (z). And he may take into his 
custody persons given in charge to him by persons who have witnessed 
a breach of the peace, if there is danger of its immediate renewal (a), but 
not if the affray is over and peace restored (6).

The common law power of arrest extends to persons who threaten to 
kill, beat, or hurt another, or to break the peace in his presence, if com­
plaint is at once made to the constable by the person threatened (c).

There arc statements in the early authorities as to the right of peace 
officers to arrest persons reasonably suspected of being night walkers (d), 
or disorderly persons, and persons unduly armed (e), which appear to have 
been made with reference to a statute now repealed (/), and the arrest 
of idle and disorderly persons and suspected persons and reputed thieves, 
frequenting or lying or loitering in public places, is now regulated by 
statute (</).

Where a policeman saw the prisoner playing the bagpipes in a street 
at half-past eleven o’clock at night, by which he collected a large crowd 
around him, among whom were prostitutes and thieves, and the police­
man told him he could not be allowed to play at that time of night, and 
he must go on, but he said he would be damned if he would, and the
ft citizen to pursue mid take felons when 
ft felony lias actually been committed, or 
to arrest n person attempting to commit

(0 Beckwith v. Vhilhy, 0 B. & 635.
Davis r. Russell, 5 Bing. 354. Hogg r. 
Ward, 27 L. J. Ex. 443. Marsh r. Loader, 
14 C. B. (N. 8.) 635. See 2 Hale, 71», 80. 
91-03.

(m) Sec Griffin v. I'olcman, 28 L. J. Ex.
134.

(v) Timothy t>. Simpson, 1 Cr. M. & K. 
757, approved in Price v. Seeley, 10 Cl. & l'\ 
38. Derecourt v. Corbishley, 5 E. & B.
188.

(to) See Fox r. («aunt, 3 B. A Aid. 798. 
Bowditch r. Balehin, 5 Ex. 378.

(*) R. p. light, 27 L J. M. a 1.
( V) It. Vb Walk, r, 23 L J. M. c. in. 

Cook v. Nethcrcote, 0 C. & V. 741. R. v. 
Bright. 4 C. A V. CH7.

(z) See R. v. Hunt, post, p. 727. R. v. 
Howarth, post, p. 727.

(а) Timothy v. Simpson, ubi supra.
(б) 1 East, P. C. 305, 300. 2 Co. Inst.

52. 2 Hawk. c. 12, s. 20. Strickland v. 
Pell, Dalton, e. 1, s. 7. 2 Halo, 90.

(c) 2 Hale, 88. Dalton, cc. 1, 110. And

see East, P. C. 300. The object of this 
power is to enable the constable to take the 
offender before ft justice and have him 
sworn to keep the peace, Ac.

(</) To be a common night-walker is said 
to Is- an indictable misdemeanor. 2 Hawk, 
e. 12, s. 20. Latch, 173. Popham, 208. 
As to the meaning of night-walker, see 
Watson t\ Carr, 1 Lew. 0, Bayley, J.

(r) Tooley’s case, 2 Ld. Ravin. 1290. 2
Hale. 89, 97. I East. P. C. 3Ù3. Cf. R. r. 
Dadson, 2 Den. 35. Lawrence v. Hedger, 
3 Taunt. 14.

(/) 5 Edw. HI. c. 15, repealed in 1850
( 19 a 10 Vh I. e. 64). Bdw. Ill e. S,
which prohibits riding or going armed in 
affray of the peace, is in force and appears 
specifically to authorise arrest for breach 
of its provisions, vide ante, p. 428.

(<7) See 5 Geo. IV. c. 83, s. 4, amended 
by 34 & 35 Viet. c. 112, s. 15, and 54 & 55 
Viet. c. 69, s. 7 j and as to the metropolis, 
10 Goo. IV. c. 44, s. 7, and 2 & 3 Viet, 
c. 47, s. 66. As to the meaning of the 
word frequenting, see R. t>. Clark, 14 
Q.B.D. 92. As to the meaning of suspicious 
character, sec Cowles v. Dunbar, M. & M. 
37.
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policeman took hold of hint by the shoulder, and slightly pushed him, 
on which the prisoner wounded him with a razor ; it was held, that if 
the prisoner was collecting a crowd of persons at that time of night, and 
the policeman desired him to go on, and laid his hand upon his shoulder 
with that view only, he did not exceed his duty, and if the prisoner then 
wounded him, it. would have been murder if he hud died ; but if the 
policeman gave the prisoner a blow and knocked him down, he was not 
justified in so doing (It).

Rio!.-- The general and special powers and duties of just ices, sheriffs, 
under-sheriffs, constables, and other peace officers, as to the suppression 
of riots are stated ante, Book VI. Chapter 1. sect. 0, p. 431 (i).

(2) Statutk. Bower to arrest without warrant is given by many 
statutes as to many misdemeanors and petty offences, e.t/., persons 
found lying or loitering in a highway, yard, or place during the night, 
whom the constable reasonably suspects of having committed or being 
about to commit any felony against the Larceny, Malicious Damage, or 
Offences against the Person Acts of 1861 (j).

The powers of a peace officer to arrest upon the warrant of a judicial 
officer depend on the competence of the judicial officer to issue the 
warrant, the person or persons to whom it is addressed, the district in 
which the execution of the warrant is attempted, and the mode adopted 
for executing it.

Persons acting in Aid of Officers of Justice. The protection which 
the law affords to ministers of justice extends also to every person 
coming to their aid and lending his assistance for the keeping of the 
peace, &c., or attending for that purpose, whether commanded or not, 
provided that the slayer has knowledge or notice that they are so acting 
in assistance (k).

In It. r. Phelps (/), the deceased having been required by a policeman 
to aid him in taking a man, whom he had apprehended on suspicion of 
stealing potatoes, to the station-house, did so for some time, and then 
was going away, when he was attacked and beaten to death. It was 
objected that he was not at the time aiding the “ ‘man. Coltman, J. : 
‘ He is entitled to protection cundo, morando, el redeundo'(m).

In R. v. Porter (n), the indictment was for the murder of 1)., who had 
been called upon by a police constable to aid in apprehending the prisoner 
and another man charged with stealing money. Brett, J., in summing 
up, said : 4 The men had been given into custody of a police constable, 
who had legal authority to take them into custody, and to call upon others 
to assist him, and they had no right to resist him, and in resisting him 
they were doing what was illegal. If the prisoner kicked the man, 
intending to inflict grievous harm, and death ensued from it, he is guilty 
of murder. If the prisoner inflicted the kick in resistance of his lawful

(A) R. v. Hagan, 8 C. & I*. 167, Holland. 
H.. and Coltman, .1.

(s) And see l Hawk. o. 81, aa. is, in. 60, 
84. Font. 272.

(;■) 24 & 25 Viet. o. 90, H. 104; c. 97. 
s. 57 ; c. 100, a. 06. Cf. as to offences on 
highways, Ac., 5 & 6 Will. IV. e. 50, ss. 58, 
59. For a complete list of hucIi statute»,

see Chronological Index of Statutes (ed. 
1909), tit. ‘ Arrest.*

(k) Sissinghurst ease, ante, p. 721. Fost. 
:t09, 310, .111.

(/) <\ ft M. 180, and MS. C. 8. U.
(m) Vide ante, p. 721.
(n) 12 Cox. 444.

4
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arrest, even although he did not intend to inflict grievous injury, he is 
equally guilty of murder. But if in the course of the struggle he kicked 
the man, not intending to kick him, then he is only guilty of manslaughter.’

In case of a riot, if a constable sees a breach of the peace committed, he 
may call upon any one present for his assistance if there is a reasonable 
necessity therefor. If the person called upon, without any physical 
impossibility or law excuse refuse to do so, he is liable to be indicted, and 
it is no defence that in consequence of the number of rioters the single aid 
of the person called upon would have been of no use. R. v. Brown, 
C. & M. 314. Vide ante, Book Vf. Chapter I. sect. G, p. 431.

Private Persons. The protection extends also under certain limita­
tions to private persons who intei pose to keep the peace and suppress an 
affray by parting or arresting the combatants, whether the combat arises 
from a sudden or premeditated quarrel (o), or endeavour to arrest and 
bring to just ice felons or persons who have given a dangerous wound. As 
t hey are discharging duties or exercising powers imposed and given by law, 
they are in a sense engaged in the public service and for the advancement 
of justice, though not specially appointed (p). If such a person is resisted 
and killed, the slayer is guilty of murder if he had express notice of the 
purpose for which the deceased came, c.f/., by his commanding the peace 
or otherwise shewing that his interposition was in the interests of peace 
and justice, or with friendly intent (7). Where express notice is not given 
the purpose of the private intervention may be misunderstood and 
t he violence offered may be extenuated (r).

At common law a private person may, on his own initiative, without 
warrant, apprehend and detain, until they can be carried before a magis­
trate, all persons found committing or attempting to commit a felony (#)*: 
and where a felony has actually been committed may arrest any person 
reasonably suspected of having committed it (/). He is also justified in 
using force to prevent the commission of felony («), and in arresting 
persons committing a breach of the public peace, or in giving them into the 
custody of a peace officer at the time of the breach or while there is danger 
of its renewal («»).

Foster says (Crown Law, p. 318) : In the case of private persons using 
their endeavours to bring felons to justice, these cautions ought to be 
observed : That a felony hath been actually committed (w). For if no 
felony hath been committed, no suspicion, how well soever grounded, 
will bring the person so interposing within the protection of the law in the 
sense I have already stated and explained.’

(«.) 1 Ha wk. c. 31. s>*. 48, 54.
(/-) Post. 318.
(7) Fost. 272, 311. 1 East, P. C. 304.
Hawk. e. 31. ss. 48. iH. The other |>ai

tics to tin- affray are not responsible for 
the killing unless they join in the attack 
on the intervener.

(r) Foet. 310, 311.
(.-■) R. 1. Hunt. 1 Moo<l. 03. R. 

Howarth, 1 Mood 207. Righth Report, 
O. L. Commissioners, p. 240.

(/) Font. 318, infra.
(u) Handeock ». Baker, 2 B. & 1*. 2tK),

Chambré, J.
(y) As to arrest by private persons for 

misdemeanor, see I Hawk. c. 03, ss. 11, 14,
21, S3 ; 2 Hawk. o. 12. :t". It. ». Fin­
ney, 3 St. Tr. (N. S.) II, ante, p. 431. 
Holyday r. Oxen bridge, Cm. Car. 231 ; 79 
K. R. 805. Fox ». daunt, 3 B. & Ad. 708. 
Timothy ». Simpson, 1 Cr. M. & R. 757 s 
approved in Price r. Seeley. 10 Cl. & F. 28. 
diant ». Moser. 5 M. & t!.‘l23. Baynes ». 
Brewster. 2 tj.lt. 375.

(u-) See Beckwith ». Philbv. 0 It. & C. 
035. Allen ». L. S. W. R., 0 Q.B.D. 65.
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Sect. 16. ' Supposing a felony to have been actually committed, but 
not by the person arrested or pursued upon suspicion, this suspicion, 
though probably well founded, will not bring the person endeavouring to 
arrest or imprison within the protection of the law, so far as to excuse 
him from the guilt of manslaughter, if he killeth, or on the other hand to 
make the killing of him amount to murder. I think it would be felonious 
homicide, but not murder, in either case ; the one not having used due 
diligence to be apprised of the truth of the fact ; the other not having 
submitted and rendered himself to justice, since, if his case would 
bear it, he might have resorted to his ordinary remedy for the false 
imprisonment.'

Hale says (1 IL P. C. 400) : ‘If A. be suspected by B. to commit a felony, 
but in truth he committed none, neither is indicted, yet upon the offer to 
arrest him by B. he resists or flies, whereby B. cannot take him without 
killing him, and B. kills him, if in truth there were no felony committed, 
or B. had not a probable cause to suspect him, this killing is at least 
manslaughter, but if there were a felony committed, and B. hath cause to 
suspect A., but in truth A. is not guilty of the fact, though upon this 
account B. may justify the imprisonment of A., yet quœre, if B. kills A. 
in the pursuit, whether this will excuse him from manslaughter ’ (x).

He says further (2 II. P. C. 82) : ‘ But if a felony be committed, and 
A. upon probable cause suspects B. to have been the felon, though the law 
permits him to arrest B., though in truth innocent, yet he cannot justify 
the killing of him upon his flight and refusing to submit, jmticiari se 
permitteee. nolens , but if he kills him, it is at his peril ; for if B. be innocent 
it is at least manslaughter (3 Co. Inst. 56, 221 ; 22 Assiz. 55), and the 
reason is because B. is not bound to take notice of A. as authorised to 
arrest him, as being no officer, nor having any warrant. It is true, a 
constable arresting in the king’s name, or offering so to do, the party is 
bound to take notice and submit, as hath been said (part 1, cap. 37), 
but a mere stranger offering to do it, a man is not bound to take notice of 
his authority, and therefore may flv from him if innocent, for possibly he 
may think he came to rob him. Yet farther, if an innocent person be 
actually arrested upon suspicion by a private person, all circumstances 
being duly observed, and he breaks away from the arrest, yet I do not 
think the person arresting can kill him, though he cannot be othciwisc 
taken, for the person arrested is not bound to take notice of that authority 
that the law gives to a private person in this case.'

Upon an indictment for unlawful wounding, it appeared that the 
prisoner had asked and obtained permission to take a basket of ashes from 
the prosecutor’s ash-pit. As he was carrying away the ashes the prosecu- 
tor’s apprentice saw among the ashes the spout of a new tea kettle which 
had stood on a shelf near the ash-pit, and gave the alarm. The prosecutor 
then seized the prisoner to detain him while a constable was sent for. 
The prisoner resisted, and in the struggle both fell, and the prisoner cut 
the prosecutor with a knife ; a rattle of copper had been heard while the 
prisoner was at the ash-pit. It was objected that the prosecutor had no 
right to detain the prisoner. Aldcrson, B., said : * That will depend on

(z) See also 2 Co. Inst. 52, 172. Coie v. Wirrall, Cro. Jac. 193.
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whether the jury are satisfied that the prisoner had in fact stolen the tea­
kettle. If he had stolen the tea-kettle, the prosecutor had a right to 
detain him, and this wounding will be felony ’ (y).

Hue and Cry. —If a felony is committed, and the felon flies from 
justice, or a dangerous wound is given, it is the duty of every man to use 
his best endeavours to prevent an escape ; and in such cases, if fresh suit 
be made, and a fortiori, if hue and cry is raised (2), all who join in aid of 
those who began the pursuit, are under the same protection of the law (a). 
Thus, where upon a robbery committed by several, the person robbed 
raised hue and cry, and the country pursued the robbers, and one of the 
pursuers was killed bv one of the robbers, it was held that this was murder, 
because the country, upon hue and cry raised, are authorised by law to 
pursue and apprehend the malefactors ; and that, although there was no 
warrant of a justice of the peace to raise hue and cry, nor any constable 
in the pursuit, yet the hue and cry was a good warrant in law for the 
pursuers to apprehend the felons ; and that, therefore, the killing of any 
of the pursuers was murder (6).

The question is raised by the earlier writers whether a private person 
is bound to arrest a person indicted for felony if no warrant is produced, 
and whether, if a private person kills a person accused of felony in en­
deavouring to arrest him, the slayer’s justification depends on the guilt 
or innocence of the person arrested. Knowledge that an indictment had 
been found or a warrant issued might create a reasonable suspicion of 
guilt, but would not justify the slaying ; and the arrest by a private 
person without warrant is a trespass if no felony had in fact been com­
mitted (c).

Statutes. -The following statutes authorise arrest without warrant 
by private persons, as well as by peace officers (d) :—

Larceny Act, 18G1 (24 & 25 Viet. c. 96), s. 103 : Of any person ‘ found 
committing * any offence against the Act whether punishable on indict­
ment or summary conviction (e), except angling in the day time (/).

Coinage Offences Act, 1861 (24 & 25 Viet. c. 99), s. 31 : Of any person 
found committing any indictable offence against the Act.

Prevention of Offences Act, 1851 (14 & 15 Viet. c. 19). s. 11 : Of any 
person found committing any indictable offence in the night, i.e. between 
9 p.m. and 6 a.m.

(y) R. V. Price, 8 ('. & I». 282. Aldrrnon.
B.

(z) By the Sheriffs Act, 1887 (50 & 51 
Viet. e. 55), s. 7, which re-enacts 3 Edw. I. 
o. 0, ‘ Every person in a county shall be 
ready and apparelled at the command of 
the sheriff ami at the cry of the county to 
arrest a felon whether within franchise or 
without, and in default shall on conviction 
be liable to a fine.*

(«) I Hale. 4M, 190. I Hawk. e. 28, 
a. 11. Fost 909. 1 Beet, P. C. 199.

(6) Jackson's case, l Hale, 464.
(<•) 2 Hale, 79, 80. 85, 81$, 91, 92,113. 3 Co. 

Inst. 221. 1 East. V. 301. Dalt. e. 170, 
s. 5. R. v. Turner, 1 Mood. 347. ted vide, 
1 Hale, 489, 490. Hawkins, in alluding to 
the power of arrest by officers in this case.

gives as a reason that there is a charge 
against the party on record. 1 Hawk, 
c. 28, s. 12. But upon this it is remarked 
that it does not readily occur why officers 
only can take notice of the charge on 
record. 1 East, 1*. ('. 300.

(d) For other enactments, sec Metro­
politan Police («uide (4th ed. ), 550, and 
Official Index to Statutes (ed. 1908), tit.

(r) See R. r. Nherriff, 20 Cox, 334, 
Darlimr, .1., an indictment for murder of 
a policeman who was trying to arrest the 
prisoner for having in his possession a ferret 
knowing it to be stolen.

(/) Barnard »•. Roberts, 11907] 90 L. T. 
048 : 21 Cox, 425.
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Vagrancy Act, 1824 (5 Geo. IV. c. 83), s. 0 : Of any person found 
offending against the Act.

Persons * found committing ' any offence against the Malicious 
Damage Act, 1801 (24 & 25 Viet.c. 97), may he arrested without warrant 
by a peace officer or the owner of the property injured or his servant, or 
any person authorised by him (sect. 61) (ff).

In the event of arrest of an offender by a person other than a peace 
officer it is his duty at common law or under the particular statute to convey 
or deliver his prisoner to a peace officer (g), in order that he may be conveyed 
as soon as reasonably may be before a justice of peace, Ac., to be dealt with 
according to law, or to take him with all convenient speed before a justice.

Statutes authorising arrest without warrant have been construed 
somewhat strictly. The arrest will be illegal if not in close accordance 
with the words of the statute, cjj. if it is not immediate or if on arrest the 
prisoner is detained in private custody (h), instead of being handed over 
to officers of the law. The words ‘ found committing * used in many of 
these statutes are not limited to ‘ caught in the act/

In Han way v. Boultbeo (t), the plaintiff, a pedlar, went to the house 
of Mr. 11., and a small dog of Mr. B.’s ran out at the plaintiff, who with a 
stick gave the dog a blow, which stunned and permanently blinded it. The 
plaintiff then went away, and Mrs. B. immediately sent a boy to fetch a 
constable. The boy returned with the constable, and Mrs. B. directed them 
to go after the plaintiff and apprehend him for the injury done to the dog. 
They went in pursuit of the plaintiff, and found him at a public-house about 
a mile from Mr. B.’s, and the constable apprehended him and took him 
before the magistrate. Tindal, C.J. (in summing up), said : ‘ The jury will 
have to consider first, whether the plaintiff had committed a wilful injury 
to the dog ; and secondly, whether he was found committing that offence 
and immediately apprehended. With respect to the second question, the 
words of 7 & 8 Geo. IV. c. 30 certainly differ materially from those in 
1 Geo. IV. c. 50 (/), and were obviously meant to restrict the powers

(ff) Sec also the power of arrest by 
pawnbrokers (35 & 30 Viet. c. 93, s. 34 : 
Howard r. Clarke, 20 Q.B.D. 558), and 
by owners of property, their servants 
and agents in vase of offences against the 
Metropolitan Police Act, 1839 (2 A 3 Viet. 
0.47, s. Ill) or Town Police Clauses Act. 1847 
(10 A 11 Viet. c. 89.s. 157),and the Night 
Poaching Act, 1828 (9 Geo. IV'. c. 09, s. 2), 
and by water bailiffs under the Fisheries 
Acts (30 A 37 Viet. c. 71, s. 38 ; 47 A 48 
Viet. c. 11,8. 3).

(g) See K. v. Curran. 3 C. & P. 397.
(h) R. r. Curran, 3 C. A P. 397, where a 

man found in a field adjoining one from 
which turnip* had been stolen, was appre­
hended by a servant of the owner of the 
turnips, under the owner's directions, and 
taken to the owner's house, and then to the 
constable, instead of being taken forthwith 
before a justice as directed by 7 A 8Geo.IV. 
e. 29, s. 03 (rep.). In R. v. Phelps (C. & M. 
180), an indictment for murder of a |ierson 
acting in aid of a constable, the constable 
had arrested a man at night, and had found

potatoes concealed on his person, which 
ap|K‘arcd to have been recently dug : but 
he had not seen him steal, dig up the pota­
toes, nor was there any evidence that any 
gardens had been robbed, or that the priso­
ner had been near any garden. It was 
held that the arrest of the prisoner was not 
authorised by 7 & 8 Geo. IV. e. 29, s. 03 
(rep.), nor at common law, as stealing po­
tatoes out of a garden is not an offence at 
common law. Cf. Ballinger v. Ferris, I M. 
A- W. 028. Reed v. Cow meadow, 0 A. A 
K. 001, and Bcachey v. Sides, 9 B. A ('. 
HI Ml, cases of illegal arrest under 7 & 8 Geo. 
IV. c. 30, s. 28, now incorporated in 24 A 25 
Viet. c. 97, s. 111.

(i) I M. A Rob. 15 ; 4 C. A P. 350.
(/") The words of I Geo. IV. c. 50, s. 3 

(re|>ealed by 7 A 8 Geo. IV'. c. 27). were : 
4 Any person or persona who shall have 
actually committed, or be in the act of 
committing,’ any offence. The words of 
7 A 8 Geo. IV. c. 30, s. 28 (rep.), on 
which this case turned, were the same as 
those in 7 A 8 Geo. IV. c. 29, a. 03, repealed.
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given by that Act. The object of the legislature seems to have been to 
allow the immediate apprehension of a party taken in the commission of 
a crime of this nature, because otherwise such offences would frequently 
be committed by persons passing through or having no fixed domicile in 
the place, and they would therefore entirely escape, if the party injured 
were obliged to wait for the formalities of a charge before a magistrate, 
or a warrant. Where the offender is fixed in the country, so that he can 
be found and apprehended at a subsequent time, there is no reason why 
that apprehension should not be after a regular proceeding; and the 
statute therefore differs from l Ceo. IV. c. 50, and does not allow a 
stale apprehension on an old charge, without a warrant. Still the words 
of the present statute must not be taken so strictly as to defeat its reason­
able operation. Suppose a party seen in the act of committing the crime 
were to run away, and immediate and fresh pursuit to be made : I think 
that would be sufficient. So, in this case, the party is actually seen in the 
commission of the act complained of : as soon as possible an officer is 
sent for, and he is taken as soon as possible. No greater diligence could 
be required ; and that being the case, I think it must be treated as an 
“immediate apprehension” for an offence which the plaintiff, supposing 
under the circumstances that it was an offence at all, was “ found com­
mitting," and this was the imprisonment complained of.’

Hut arrest at 10 p.m. of a person who committed an offence at 1 a.ni. 
has been held not to be within sect. 103 of the Larceny Act, 1801, on 
the ground that the word ‘ immediately ’ in that section means imme­
diately after the commission of the offence, not immediately after the 
discovery that it has been committed (k).

In R. v. Fraser (l), where a policeman found the prisoner in a garden at 
night, stooping down close to the ground, and the prisoner ran away, and 
the policeman ran after him and caught him ; and it appeared that the 
prisoner was plucking some carnations in the garden, and the jury found 
that the prisoner had wilfully and maliciously plucked flowers from 
plants in the garden with intent to steal them, and that he was found by 
the policeman committing that offence, but that the policeman did not 
inform the prisoner by word of mouth that he belonged to the police force. 
On a case reserved, it was held that the policeman had authority to 
apprehend the prisoner.

In actions for illegal arrest in intended exercise of the powers given 
by sect. 103 of the Larceny Act, 1861, it has been held that the defendant 
was entitled to notice of action if he acted in bona fide belief, in circum­
stances which, if they had really existed, would have amounted to a 
justification (m). It would seem that the arrest would be justified if the 
person arrested was seen in a position justifying the belief that he had 
committed the offence and the prisoner is arrested then and there or after 
fresh pursuit (n).

In R. v. Howarth (o), upon an indictment for malicious wounding,
in 18(11 ami re-enacted an 24 & 25 Viet. c. 
INI. h. 103.

(A) Downing v. C'aiiel, L. It. 2 C.P. 401. 
(/) I Mood. 410.
(hi) Griffith v. Taylor. 2 C'.P.D. 104. 

Notice of action is abolished. 50 & 57

Viet. c. Gl.
(n) Downing v. Capel, ubisupra, Keating 

and Smith, .1.1. Cf. Roberts v. Orchard, 
33 !.. .1. Kx. 6ft.

<«) 1 Mood. 207.
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it appeared that near midnight two men were seen near a board-house 
belonging to 0. ; on two persons going up to the board-house, they heard 
a noise, and they found the door half open, and saw the prisoner inside 
and heard a noise among the boards, and the prisoner said ‘ Bring the 
board ' ; the two persons then went to O.’s house to call him up ; one of 
them then went to the bottom of the road, which was about one hundred 
yards from the board-house, and in a quarter of an hour 0. came up, with 
a carving knife in his hand, and having also got another person to assist 
him, they went to the board-house, the door of which was then closed ; 
the hasp was over the staple, and the padlock was in the staple, but not 
locked ; nobody was in the board-house, they went in, and 0. found two 
planks removed from the place, where lie had seen them four days before, 
to another part of the board-house, nearer the door ; they then went on 
from the board-house, and after searching in several places found the 
prisoner in the garden of another person, crouched down with a drawn 
sword in his hand ; the prisoner was asked twice what he did there, he 
made no answer, and then he started off ; one of the witnesses ran and 
caught hold of him, but the prisoner compelled him to leave hold of him ; 
the prisoner fell over something, and then the other witnesses came up ; 
the prisoner struck 0. on the side with his sword, but did not cut him ; 
then the prisoner again attempted to get away, but was prevented by 
some paling ; the prisoner then turned round and struck 0. with his 
sword, cut through O.’s hat into his head, and produced a slight 
wound on his head ; up to that time 0. had not struck the prisoner 
any blow ; the jury negatived the felony in removing the boards 
from one part of the board-house to another ; and it was objected that 
the prosecutor had no right to apprehend either at common law or under 
the Vagrancy Act, 1824 (5 Geo. IV. c. 83), s. 6 ; for at common law the. 
power to arrest for offences inferior to felony was confined to the time of 
committing the offence, and it was the same under the Vagrancy Act : 
that the prisoner was not found by the prosecutor committing the offence, 
but, on the contrary, had ceased from the attempt and abandoned the 
intention, which distinguished this case from R. v. Hunt (p). On a 
case reserved, it was held that the prisoner might lawfully be apprehended, 
for as he was seen in the board-house, and was taken on fresh pursuit 
before he had left the neighbourhood, it was the same as if he had been 
taken in the outhouse, or in running away from it ((]).

In R. v. Gardiner (r), upon an indictment for maliciously wounding, it 
appeared that the prisoner, with several other persons, was found by .1,, 
a constable, playing at thimblerig and betting with the people at a fair (.<#), 
in the afternoon. .1, having received verbal instructions from the magis­
trates to apprehend such offenders, tried, with the assistance of another 
person, to apprehend the prisoner and his companions, and succeeded in 
taking one, but the prisoner and two others of the company fell upon J.,

(/<) 1 Mood. 93, ante, p. 727.
(<]) 1 Mood. 207. Soo the remarks of 

Denman, C.J., in Haynes v. Brewster, 
Q.B. 375.

(r) 1 Mood. 390.
(#) By the Vagrancy Act, 1824 (5 Geo.

IV. c. 83), h. 4, * every person playing or 
hotting in any street, road, highway, or 
other open and public place, at or with any 
table or instrument of gaming, at any 
game, or pretended game of chance, shall 
he deemed a rogue and vagabond.’
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rescuing their companion, and got away themselves. About nine o’clock 
in the evening, J., not having been able to find the prisoner before, 
saw him with several of his companions in a public-house, and said to 
him, ‘ You are my prisoner.’ The prisoner asked ‘ For what ? ’ and J. 
replied, for what he had been doing in the fair ; the prisoner resisted, and 
a scuffle ensued ; the prisoner escaped and concealed himself in a privy 
in the garden. J. called another constable to his assistance, and they 
together broke open the privy door and endeavoured to take the prisoner, 
upon which he took a knife out of his pocket and stabbed the other 
constable. The jury found that the prisoner knew that the constable was 
endeavouring to take him for the offence committed at the fair ; but upon 
a case reserved, the judges held that the attempt to apprehend was not 
lawful under the Vagrancy Act, as it was not made on fresh pursuit (t).

Poaching Cases.—There have been several decisions arising out of the 
exercise or attempted exercise of the powers given by the Night Poaching 
Act, 1828 (9 Geo. IV. c. 69), to arrest poachers when three or more are 
found in the night committing an offence under that Act (w). The powers 
may be exercised by the owner or occupier of the land on which the poachers 
are found committing the offence ^v), or persons having rights of free 
warren or free chase thereon or the lord of the manor wherein the land lies, 
and by the gamekeepers (w), or servants of such persons or any person, 
assisting them (sect. 2), and if the offence is indictable, e.g., under sect. 9, as 
to three or more persons armed poaching by night (x), by any person 
whether a constable or not (14 & 15 Viet. c. 19, s. 11). The power of

(/) See a. ti of tho Act.
(u) Punt, vol. ii. p. 1338.
(r) K. »>. Warner. 1 Mood. 380. In this 

ease the prosecutor, being out on duty»at 
night aa gainckceix-r with his assistant on 
Ilia master's manor, heard shots towards a 
wood not belonging to his master, and 
shortly afterwards saw the prisoners 
coming along a road in the direction from 
the wood ; tho prisoners were armed with 
a gun, gun-barrel, and bludgeons ; they 
stopped when they saw the prosecutor and 
his assistant ; the prosecutor and his assis­
tant advanced towards the prisoners, when 
the prosecutor said : 4 So, you have been 
knocking them down ; you are a pretty set 
of people to be out so late at night ’ ; they 
were then about three yards oil ; the prose­
cutor said to his assistant, sullieiently loud 
for the prisoners to hear, 4 Mind him with 
the gun ’ ; the assistant took hold of tho gun 
gently, one hand on the stoek the other on 
the barrel, and took off the cap gently ; 
there was no struggle ; the man did not 
seem angry at tho assistant's holding the 
gun ; the prosecutor saw one of the priso­
ners, and advanced to look at tho faces of 
the other two, but they bounced off. The 
prosecutor then turned back towards his 
assistant and the man who had tho gun, 
and called out as loud as ho could : 4 For­
ward, U.’ G. was the keeper of the manor 
in which tho wood was situate, but he was 
not there. Three of the men ran in upon

tho prosecutor, knocked him down ami 
stunned him ; when he recovered himself 
he saw all the men coming by him, and one 
said, 4 Damn ’em, we have done ’em both ’ ; 
they had got two or three paces beyond 
him, and one of them turned back and 
struck tho prosecutor a violent blow on 
the left leg with what he thought was a 
slick, which wounded him in the leg ; the 
prosecutor had committed no assault on 
either of the four men. The assistant took 
hold of the gun to prevent tho man’s run­
ning away, but did not tell him so ; ho took 
hold of it to let the keejK'r see if ho knew 
tho men; the manor, in which the wood 
was, extended more than 2U0 yards beyond 
where the prisoners were seen. It was 
objected that tho prisoners were on the 
high road, and the prosecutor and his 
assistant had no right to obstruct them. 
Bollond, lb, overruled tho objection, and 
directed the jury that if the prisoners acted 
in concert, all were equally guilty. They 
were found guilty, and upon a case re­
served, the conviction was upheld. Vf. It. 
v. Kdmeads, 3 V. & 1*. 300.

(u>) This includes a person appointed, 
even without written authority, to watch 
for night poachers. R. t\ Price, 7 C. & 1*. 
ITS.

(x) i.c., between tho expiration of the 
tiret hour after sunset and the beginning of 
the last hour before sunrise (s. 12). R. v. 
Tomlinson, 7 C. & 1*. 183.
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arrest under the Act of 1828 extends in case of pursuit to any other place 
to which the offender escapes(#/), or on the road on which he is found (z). 
Persons seeking to arrest in lawful exercise of these powers are within the 
special protection of the law, and if a gamekeeper is killed in a lawful 
attempt to apprehend, the offender will he guilty of murder, though the 
keeper had previously struck the offender or one of his party, if he struck 
in self-defence only, and to diminish the violence illegally used against 
him, and not vindictively to punish (a).

But if a keeper is killed in an attempt to arrest a poacher without 
lawful authority, the offence is only manslaughter (6), and the same would 
be the case if the keeper was servant of the owner of the game, but not 
of the owner of the land, &c. (c).

Notice of the Authority and Business of the Officer.—To make the 
killing of an officer of the law or person acting in aid or execution of the 
law murder under the circumstances dealt with in this section, the person 
whose liberty is interfered with and those who interfere to resist such 
officer or person must have actual knowledge or express or implied 
notice (d) of the officer’s status and business (c). Where a bailiff pushed 
abruptly and violently into a gentleman’s chamber early in the morning 
to arrest him without announcing his business or using words of arrest, 
and the gentleman in the first surprise snatched down a sword and killed 
the bailiff, not knowing him to be an officer of the law, the killing was ruled 
manslaughter (/). But where a man said to a bailiff, who came to arrest 
him : ‘ Stand off, Ï know you well enough, come on at your peril,’and on 
the bailiff taking hold of him, ran the bailiff through and killed him, it 
was held murder (y). Where, of a number of persons concerned in killing 
an officer in the execution of his duty, some have notice of his status and 
others have not, the former may be guilty of murder and the latter of 
manslaughter (//), unless they deliberately engaged in the fray meaning 
to make common cause and maintain it by force (t).

In some cases the circumstances of the case render notice unnecessary, 
e.g.y where an attempt is made to arrest a man while committing an offence 
or on fresh pursuit (/).

(y) R. r. Price, vhi aupra, where the 
prisoner who on pursuit had escaped from 
a wood within a manor (not in the owner­
ship or occupation of the lord of the 
manor), Imt being hard pressed, tied back 
into tlii" manor and there attempted to tire 
a loaded gun at his pursuers.

(2) it (leo. IV. c. tilt, ». 2; 7 A 8 Viet, 
c. 2il. s. I. As to the powers of constables 
to take )M>achcrs. see 26 A 2fi Viet. c. 11 1.

(«) It. «. Hall, I Mood. 330; ride It. r. 
Payne, 1 Mood. 378. It. <•. Taylor, 7 C. 
A i\ 200.

(6) R. v. Addis, 0 C. A l‘. 388, Pattcson, 
.1. It. r. Davis. 7 (’. A P. 786, Parke, It. 
R. r. Wesley, I K. A F. 628.

(r) R. r. Price, 6 Cox, 277. It. r. Wood. 
I F. A F. 470.

id) I East, P. C. 310. Ill some of the 
earlier hooks it is said that if the servant 
or friend of a )tcrson sought to be arrested 
by an officer of the law, takes |»art against

the officer and slays him, it is murder, 
though he knew him not. I Hawk. c. 31, 
». 07. I Kelt. 87. Voting's case, 4 Co. 
Rep. 40 h. If the party to lie arrested had 
notice of the officers’ authority, the 
theory is that the slayer is liable because 
he set himself against the justice of the 
realm. But implied notice at least seems 
necessary, though not actual knowledge. 
See I Hale, 438.

(r) I Hale. 468. I Hawk. c. 31, ss. 40. 
fill. Fust. 310. Maekalley's vase, 0 Co. 
Rep. 06 b, 09 b.

(/) I Hale, 470. Case at Newgate [1007). 
Kef. (.1.) 130.

(</) Pew’s case, Cro. Car. 183. I Hale,
468.

(A) I Hale, 438. 440. 401. Kel. (.1.) 116, 
11'..

(f) Vide mill1, p. 112.
(y) R. r. Howarth, I Mood. 207. ante, 

p. 732. R. r. Wool mer, I Mood. 334.
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The same principle applies where persons other than officers of the law 
are seeking to make an arrest which by common law or statute they are 
empowered to make.

Thus where upon an indictment for malicious wounding, it appeared 
that the assistant to the head keeper of Sir R. S. went with five or six 
assistants towards a covert of Sir R. S., where they heard guns ; they then 
went towards the place, and rushed in at the poachers to take them ; 
the prosecutor saw six persons in the wood, and he ran after them ; they 
got into a field about six yards off ; they then ranged themselves in a row, 
the prosecutor being five or six yards from them, on the edge of the 
plantation, and he heard one of them say : ‘ The first man that comes out
I’ll be d---- <1 if I don't shoot him ’ ; upon which the prosecutor drew his
pistol, cocked it, and ran out : they all ran away together ; the prosecutor 
followed them, and when they had all run about fifty yards they stood ; 
they had all turned round ; one of them shot at the prosecutor, who was 
running to him ; the prosecutor was wounded ; the men said nothing to 
the prosecutor before lie was shot, nor he to them ; it was objected, that, 
inasmuch as the prosecutor’s authority to apprehend them was derived 
from the act creating the offence, it was incumbent upon him to give 
notice to them : the objection was overruled : and, upon a case reserved, 
the judges were of opinion that the circumstances constituted sufficient 
notice (k). So where a servant of Sir T. W. was out with his gamekeeper 
at night, and they heard two guns fired, and went towards the place, 
and got into a covert, and saw some men there who ran away, and the 
servant pursued them, and got close up to one of them, and made a catch 
at his legs, and was immediately shot in the side ; Parke, B., said : * Where 
parties find poachers in a wood, they need not give any intimation by 
words that they are gamekeepers, or that they come to apprehend ; 
the circumstances are sufficient notice. What can a person poaching 
in a wood suppose when he sees another at his heels ? ’ (/).

Where officers of the law intervene to preserve the peace or make 
arrests, their functions may be indicated by their uniform or production 
of their official staves, or any other known ensign of authority (m), e.g. 
warrant cards, or by their commanding the peace, or declaring their office 
and saying that they arrest in the King’s name (n), or by producing a 
warrant or writ from a Court or magistrate or in some other way indicating 
their status and the purpose of their intervention. Where the officer is 
in his own district and his official capacity is known, or generally 
acknowledged, or if he is in uniform, the law will readily presume 
notice of his capacity and the purpose of his intervention (o).

Notification by implication of law is held to have been given where the 
officers have warrants directed to them as such. Thus, where a warrant

(Â-) R. r. Payne, I Mutai. .'178. See R. 
t . Fraser, l Mood, t hi, ante, |*. 731.

(/) R. r. Davis, 7 ('. & P. 785, Parke, It. 
See R. v. Taylor, 7 C. & P. 200, Vaughan, .1. 

(m) Fost. 311.
(«) 1 Hale, :»8:i.
(o) Fust. 310, 311. Sissinghurst House 

case, ante, ]>. 721. A public bailiff juratua 
tt cognitua (i.e., known in the district, not

necessarily to the party) acting in his own 
district is said not to be bound to shew his 
warrant of appointment. I Hale, 458.402, 
f>83. 0 Vo. Rep. «5 /», 09 «. Hut he 
must shew his writ or warrant against the 
party to be arrested if lie needs one to 
justify the arrest. See (> Vo. Rep. 54 o. 
U Co. Rep. 09 u. I Hast, P. V. 319.
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had been granted against the prisoner by a justice of peace for an assault, 
and directed to the constable of Pattishal, and delivered by the person who 
had obtained it to the deceased, to execute as constable of the parish, 
and it appeared that the deceased went to the prisoner's house in the 
daytime to execute the warrant, had his constable's staff with him, and 
gave notice of his business, and further, that he had before acted as 
constable of the parish, and was generally known as such : this was held 
sufficient evidence and notification of the deceased being constable, 
although there was no proof of his appointment, or of his being sworn into 
the office (p).

To make it murder to kill a private or special bailiff or officer in resisting 
arrest the party must know or be notified of the officer’s status and his 
warrant of appointment should be shewn, but need not be parted with as 
it is his justification (</) and information given as to the legal process which 
he is seeking to execute (r). In the night-time further notification is 
necessary, but commanding the peace or using words notifying his busi­
ness arc sufficient, whether the officer is acting in execution of civil or 
criminal process, &c. (s).

Mode of executing Legal Authority. Ex hypothesi, the authority which 
the officer, &c., seeks to exercise must be one given by law, whether it be 
cxerciseable without judicial warrant at common law or by statute, or be 
given by judicial warrant : and it must be executed in a regular and lawful 
manner, whether as to the arrest, detention, or treatment of the persons 
whose liberty is interfered with. If an officer attempts to make an arrest 
out of a district in which he is authorised to act, or out of the jurisdiction 
of the Court from which the process issued, or without any legal warrant 
or justification and a struggle ensues in which he is killed, the killing is 
manslaughter only (/). Instances of this arc where process is executed 
out of the jurisdiction of the Court which issued it (u), or an arrest is 
made on a Sunday, or an attempt is made to execute in an exclusive 
liberty a writ not containing a non omittas clause (v), or in a case where it 
is not permitted by law («’). Execution of process within the jurisdiction 
of the issuing Court is sufficient at common law, though it is outside the 
district of the officer to whom it is directed by name (x), and process may

(/») R. v. Cordon [1789], 1 East, P. C. 
315.

(7) 1 Hale, 458, 459, 4(11, 483. Muek- 
alley’H case. 9 Co. Rep. 05, 09 b. 1 East, 
P.G 319.

(r) 1 Hale, 458, note (7). 0 Co. Rep. 
54 (1. Mackallev’s case, vbi fitt/ira.

(*) Mackallcv’s case, vbi su pm.
(/) 1 Hale, 457,458,459. 1 Hawk. c. 31, 

hs. 27, 30. Fust. 312. 1 East, P. C. 312,
314. Thus a search warrant headed Wilts 
to wit, and directed to the constable of 
Dauntscy was held not to have been law­
fully executed by a county police ofliccr 
appointed under 2 & 3 Viet. c. 93, s. 8, and 
attached to the district in which Daintrey 
lay. Freegard v. Barnes, 7 Ex. 827. See 
R. v. Saunders, L. R. 1 C. C. R. 75, 
where a warrant directed to a parish con­
stable was held not to authorise arrest by 
an officer of the county police.

(«) 1 Hale, 458, 459. 1 East, V. G 314. 
It. r. Cumpton, 5 Q.B.D. 341, post, p. 740. 

(i>) R. v. Mead, 2 Stark. (N. P.) 205.
(ut) 1 East, P. C. 324, 325. Rawlins v. 

Ellis, 10 M. & W. 072. The only warrants 
which may be executed on Sunday are for 
t reason felony or other indictable offences : 
29 Car. II. c. 7. Warrants for indictable 
offences and search warrants may bo issued 
oil Sunday. 11 & 12 Viet. c. 42, s. 4.

(jf) 1 Hale, 46». 2 Hawk. c. 13, sa. 27. 
30. 1 East, P. C. 314. At common law.
if it was addressed to a man as constable of 
(’. he could execute it only in C. It. v. 
(.'handler, 1 Ixl. Itavm. 545. It. tt. Weir, 
1 B. & C. 288. Under 11 & 12 Viet. e. 42. 
h. 10, and 11 & 12 Viet. o. 43, a constable 
may execute a warrant out of his precinct 
at any place in the jurisdiction of the 
magistrate who granted it.
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be executed by night ns well as by day (y). The execution of justices’ 
warrants by police officers, &c., is now in the main regulated by 11 & 12 
Viet. c. 42, ss. 10,11, as to indictable offences, and by 11 & 12 Viet. c. 43, 
s. 3, as to offences punishable on summary conviction (z). These enact­
ments provide for the execution of warrants out of the county in which 
they are issued, after backing by a justice of the county in which they 
are to be executed (a).

Execution of Warrants. —Arrest on a warrant for misdemeanor is not 
legal unless it is effected by or in the presence of (b) the person named or 
designated thereon and he has the warrant with him (c) for production if 
required (d).

Upon an indictment for maliciously wounding, it appeared that a 
constable having a warrant to apprehend P, gave it to his son, who went 
in pursuit of P. in company with his brother ; the father staying behind. 
They found 1*. lying under a hedge, and when they first saw him he had a 
knife in his hand running the blade of it into the ground. He got up from 
the ground to run away, and the son laid hold of him, and he stabbed the 
son with the knife ; the father was in sight at about a quarter of a mile off. 
Parke, Ik, said :1 The arrest was illegal, as the father was too far off to be 
assisting in it ; and there is no evidence that the prisoner had prepared 
the knife beforehand to resist illegal violence. If a person receives 
illegal violence, and ho resists that violence with anything he happens 
have in his hand, and death ensues, that would be manslaughter. If the 
prisoner had taken out this knife on seeing the young man come up, it 
might be evidence of previous malice, but that is not so, as we find that 
the knife was in his hand when the young man first came in sight ' (e).

Where a warrant for felony has been issued, an officer who knows of 
its issue may effect arrest though lie has not the warrant (/). Where 
several persons are named or designated in a warrant any one of them 
may execute it (</). It has been held that a warrant directed to a constable 
of G. could not legally be executed by a county police officer (/<).

As no time is usually prescribed for the execution of a warrant it 
continues in force till fully executed (?), even if the issuing justice dies (/),

(//) » Co. Rep. 66 a. I Halo 467. 1
Hawk. c. HI, ». till.

(;) ('. 43 repeal» 5 Geo. IV. c. 18, which 
altered the common law as declared in 11. 
r. Weir, 111. & C. 288. Neither Act applies to 
warrant» issued by judges of the High Court : 
(«Indwell v. Itlakc, fi Tyrw. 1811.

(«) 11 & 12 Viet. c. 42, ss. 12-14; II & 
I-' \ tot. o. i t. .3,37; 14 6 161 tot. e 66 
». 8 ; 14 & 15 Viet. c. 93, ». 27 (1) ; HU & HI 
Viet. v. 19. ». 1 (1) ; 44 & 46 Viet. c. 24. ». 4 
i E, 8). See R. v, < himpton, 6 (). 1$. I). 341.

(6) Actual or constructive presence of a 
icreon named or designated is necessary, 
t. r. Whaltey, 7 C. & P. 245. In Match i. 

Archer, I Cowp. OH, Aston, J., said: ‘It is not 
necessary that the bailiff should be actually 
in sight, but he must bo so near as to Ixi 
near at hand, and acting in the arrest.’

(c) R. r. Chapman, 12 Cox, 4. R. v. 
Carey, 14 Cox, 214. Codd t\ Cabo, 1 

VOL. I.

Ex. D. 362, a warrant for trespass in 
pursuit of rabbits.

(d) In Galliard v Laxton, 2 11. & S. HUH, 
there was a warrant of arrest for disobeying 
ft bastardy order. Arrest by a constable 
oil the warrant was held illegal, the warrant 
at the time of tlm arrest being at the police 
station. The Court erroneously referred 
to 6 Geo. IV. c. 18 as still in force.

(<) R. v. Patience, 7 C. & P. 776.
(/) Crcagh v. Gamble, 24 L It. Ir. 468. 

In such a case he is really exercising his 
common-law power to arrest on suspicion 
of felony.

(7) 1 Hale, 460.
(h) R. v. Saunders, L. R. 1 C. C. R. 76. 

Parish constables are now rarely designated 
to execute warrants for offences.

(i) Dickenson v. Brown, Peake, 234, 
Kenyon, C.J.

(;') 42 & 43 Viet. o. 49, s. 37.
3 11
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and on an indictment for maliciously wounding A. with intent to resist 
lawful apprehension, it appeared that the prisoner had been arrested 
on a warrant on a charge of assault and had been brought before a magis­
trate and ordered to find bail, which he refused to do. An order was then 
made for his commitment. While the commitment was being made out 
the prisoner escaped, and on A. following him by verbal direction from the 
justices and their clerk, the prisoner cut A. with a knife. Gaselee, J., 
ruled that the warrant continued in force and a conviction was upheld 
on a case reserved (k).

Where the warrant is good on the face of it, and for an offence within the 
jurisdiction of the issuing magistrate, the officer executing it is protected 
irrespective of the truth or falsity of the charge upon which the warrant 
wras granted (/). Warrants issued by magist rates, &e., acting by special 
statutory authority and out of the course of the common law ought to 
shew on the face of them by direct averment or reasonable intendment the 
authority of the magistrate (m).

Where an officer endeavouring to execute process is resisted and 
killed, the crime will not amount to murder, unless the process is leijal ; 
but by this is to be understood only that the process, whether by writ or 
warrant, must not be defective in the frame of it, or bad on the face of it, 
and must issue in the ordinary course of justice from a Court or magistrate 
having jurisdiction in the case (n). Therefore, though there may have 
been error or irregularity in the proceeding previous to the issuing of the 
process, it will be murder if the sheriff or other officer should be killed in 
the execution of it ; for the officer to whom it is directed must at his peril 
obey it (o).

If a capias ad satisfaciendum, fieri facias, writ of assistance, or any 
other writ of the like kind is issued, directed to the sheriff, and he or any 
of his officers arc killed in the execution of it, it is sufficient, upon an 
indictment for this murder, to produce the writ and warrant (p), without 
producing the judgment or decree (7). Upon an indictment for assaulting 
E. in the execution of his office of sub-bailiff of a County Court, it appeared 
that the prisoner was arrested by E. under a warrant issued in the form 
authorised by 19 & 20 Viet. c. 108, s. Cl (r) for not having satisfied a 
judgment and costs. On a case reserved, it was held that the previous 
proceedings in the County Court need not be proved ; for the process of

(k) R. v. Williams, 1 Mood. :187. Afford­
ing to Hawkins (lik. 2, e. Ill, s. !)), if a 
const aide, having arrested a man on a 
warrant, lets him go at large on a promise 
to return, ho cannot re-arrest on the same 
warrant, but ean lawfully hold him under 
the warrant if ho voluntarily returns into 
custody.

(/) Shcrgold r. Holloway, 2 Str. 1002. 
See 1 East P. C. 310.

(m) The rule for jurisdiction is that 
nothing shall In? intended to he out of the 
jurisdiction of a superior Court acting ac­
cording to the course of the common law 
hut that which specially ap)>eurs to he so, 
and that nothing shall he intended to he 
within the jurisdiction of an inferior Court

hut that which is expressly so alleged. See 
Howard r. (iossett, 10 Q.B. 452, Parke, B., 
and cases there cited.

(«) Font. 311. R. v. Baker. I Leach, 
112. 2 Hawk. c. 13, s. 10. Though the 
magistrate may he liable to action for 
issuing the process, the constable may still 
he protected.

(o)Foat. 311. 1 Hale. 457.
(/>) It would seem that the writ must he 

produced as well as the sheriff's warrant to 
the bailiff. R. v. Mead, 2 Stark. (N. P.) 
205, an arrest on mesne process.

(9) Roger's case, 1735, Lord Hardwicke. 
Post. 311, 312.

(r) Repealed by the County Courts Act, 
1888(51 & 52 Viet. c. 43).
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the County Court was as much a justification to the officer by virtue of 
the Act, as a writ of execution out of a superior Court to a sheriff (#). And 
on an indictment for assaulting 13., a messenger of a district Court 
of Bankruptcy, it appeared that B., in consequence of information 
that certain ironstone belonging to J. and 0. who were bankrupts was 
lying in a boat, obtained a warrant from two justices to search for the 
property of J. and 0., and went with this warrant to search the boat, 
whereupon the assault was committed. Erie, J., held that it was un­
necessary to shew the validity of the proceedings prior to the grant of the 
justices’ warrant (Z). So, even if the warrant of a justice of peace is not 
in strictness lawful, c.g., if it does not express the cause with sufficient
particularity ; yet, if the matter is within his................ , the killing of
the officer executing the warrant will be murder (u). In all cases of 
process, both civil and criminal, the falsity of the charge contained in 
such process does not excuse or extenuate killing the officer ; for every 
man is bound to submit himself to the regular course of justice (r). 
Thus the person executing an escape warrant was held to be under the 
special protection of the law, though the warrant had been obtained by 
gross imposition on the magistrate, and by false information as to the 
matters suggested in it (w).

A sergeant at mace in the City of London having authority, according 
to the custom of the city, by entry in the porter’s book at one of the 
counters (x), to arrest M. for debt, arrested him between five and six in 
the evening of November 8, saying at the same time, ‘ I arrest you in the 
King’s name, at the suit of IV ; but he did not produce his mace. M. 
resisted, and one of his companions killed the officer. Upon a special 
verdict it was urged that the arrest in the night was illegal, that the 
sergeant should have shewn his mace, and that a custom stated in the 
verdict to arrest without process first against the goods was illegal : but 
the objections were overruled (y).

A justice for the county of Herts issued his warrant, directing a 
constable to arrest J. H., charged with stealing a mare. Armed with this 
warrant the constable went to Smith field in the City of London, and 
there arrested R. IL, who was the party against whom information had 
been given, and against whom the magistrate intended to issue his warrant 
and who was supposed to be called J. II. ; his name, however, was really 
R. IL, J. H. being the name of his father. There was no proof that a 
felony had been committed. The person who made the charge before the 
justice pointed out R. H. as the man who had stolen the mare, and a 
person present said that his name was J. H., and there was clearly evi­
dence to go to the jury that R. H. was the man intended to be taken up. 
Coltman, J., told the jury that the law would not justify the constable’s

(v) It. v. Davis, L. & C. 04, Williams. .1. 
(/) R. v. Roberts, 4 Cox, 14.1. His ruling 

was based on 0 (leo. IV. c. 10, s. 20, re­
pealed in 1849 (12 & 13 Viet. c. 100).

(u) 1 Hale, 400. It is said, however, 
that this must lie understood of a warrant 
containing all the essential requisites of 
one. 1 East, V. C. 310. and see It. r. Hood, 
post, p. 740 note (z). 1 Hale, 457. 1 Hawk.

c. 31, s. <14. Font. 312. I East, V. C. 310 
Sir Henry Ferrers’ ease, Cro. Car. 371.

(r) 1 East. V. C. 310.
(w) Curtis's case, Fost. 135. And see 

Fost. 312.
(*) Prisons attached to the Sheriff's 

Courts for the City, courts now repre­
sented by the City of London Court.

(y) Mackalley’s case, 0 Co. Rep. 05 b.
3 b 2

02^6
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act, the warrant being against J. and not against It., although K. was the 
party intended to be taken ; that a person cannot be lawfully taken under 
a warrant in which he is described by a name that does not belong to him, 
unless he has called himself by the wrong name. The direction was held 
right (z).

Where a constable of the county of Worcester apprehended a man in 
the city of Worcester under a warrant issued by county justices and not 
backed by any justice for the city (which has a separate commission), 
and not after a pursuit out of the county, it was held that the arrest was 
illegal (a).

A warrant which commanded the constable to apprehend a prisoner, 
and bring him before a justice ‘ to answer to all such matters and things 
as on Her Majesty's behalf shall be objected against him on oath by 
M. A. W., for an assault committed on her ’ ; was held bad, for it did not 
state any information on oath that any assault had been committed (b). 
And where a warrant of a judge of the Court of Queen’s Bench directed 
certain officers to apprehend a person ‘ and him safely keep, to the end 
that he may become bound and find sufficient sureties to answer ' an 
indictment for a conspiracy, ‘ and to be further dealt with according to 
law ’ ; it was held bad for not directing that the party should be taken 
before some judge or justice for the purpose of finding sureties (c).

Resisting Arrest or Detention Effected without Warrant. An arrest 
unlawfully made without warrant is not made lawful by a warrant 
taken out afterwards (d).

A prisoner had produced a forged bank note ; and his conduct created 
a suspicion that he knew it to be forged, he was apprehended, and delivered 
with the note to a constable on a charge that ‘ he had a forged note in 
his possession ’ (c). While thus in custody he shot and wounded the 
constable. On an indictment under 43 Geo. HI., c. 58 (rep.), it was 
argued that the charge imported no legal offence, and the arrest illegal, and 
that killing the officer (if that had taken place) would have been only 
manslaughter. But it was held that in such a charge the same pre­
cision was not required as in an indictment ; and that the charge must be 
considered as imputing to the prisoner a guilty possession (/).

On an indictment of B. for wounding with intent to prevent his lawful 
apprehension, Talfourd, J., held, that to support this charge it was enough

U) Hove r. Bush, 1 M. & (Jr. 775. He
also directed them that his powers as con­
stable to arrest without warrant were 
limited to the district for which he was 
chosen. As there was no authority to 
apprehend Richard H. under the warrant, 
and the constable was out of his district, 
he was in the same situation as a private 
individual. He might have défendis I him­
self by proving that the felony had lieeii 
committed by Richard H., see p. 780, 
Tindal, C.J. In R. r. H<ssl, 1 Mood. 281. 
a warrant which directed the arrest
of ------ Hood for assault was held bad
for omitting the Christian name without 
assigning any reason for the omission, or 
giving some particulars whereby the per­

son intended could Is-distinguished. In a 
civil action a writ of execution must corre­
spond with the judgment in the name of the 
defendant, although he is therein misnamed 
and the sheriff is bound notwithstanding 
to execute the writ. Reeves e. Slater, 7 
B. & 0. 48»5. Fisher v. .Magnav, ti Scott 
(N. R.) ,r»88.

(<i) It. v. Cumpton, 5 Q.B.D. 341.
(It) Caudle v. Seymour, 1 Q.B. 889.
(r) R. »*. Downey, 7 Q.B. 281.
(d) 2 Hawk. c. 13, a. 0.
(r) It does not state that the prisoner 

knew the note to bo forged, which is an 
essential element in the offence.

(/) It. r. Ford, It. & It. 32», and MS. 
Bayley, J.
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that B. was lawfully apprehended, and that the apprehension was in fact 
lawful ; and that the question whether or not B. believed it to be lawful, 
was irrelevant (g).

In H. v. Thompson (h), on an indictment for stabbing with intent to 
murder, it appeared that the prisoner, a journeyman shoemaker, applied 
to his master for some money, which was refused until he should have 
finished his work ; and that he applied again subsequently, was again 
refused, and became abusive, upon which his master threatened to senti 
for a constable. The prisoner then refused to finish his work ; and said 
that he would go up stairs and pack up his tools, and that no constable 
should stop him. He went up stairs, came down again with his tools, 
and drawing from the sleeve of his coat a naked knife, said he would do 
for the first constable that offered to stop him ; he was ready to die, and 
would have a life before he lost his own. He then made a flourishing 
motion with the knife, put it up his sleeve again, and left the shop. The 
master then applied to the constable to take the prisoner into custody ; 
making no charge further than saying that he suspected the prisoner had 
tools of his, and was leaving his work undone. The constable said he 
would take him if the master would give charge of him * and they pro­
ceeded together to the yard of an inn, where they found the prisoner in 
a public privy, as if he had occasion there ; the. privy had no door to it. 
The master said, ‘ That is the man, and I give you charge of him ’ ; 
upon which the constable said to the prisoner, ‘ My good fellow, your 
master gives me charge of you, you must go with me.' The prisoner, 
without saying anything, presented the knife, and stabbed the constable 
under the left breast, and attempted to make several other blows, which 
the constable parried with his staff. The prisoner having been found 
guilty, upon a case reserved, the majority of the judges («) held, that as an 
actual arrest would have been illegal, the attempt to make it when the 
prisoner was in such a situation that he could not get away, and when the 
waiting to give notice might have enabled the constable to complete 
the arrest, was such a provocation as, if death had ensued, would have 
made the case manslaughter only ; and that therefore the conviction 
was wrong (/).

Upon an indictment for maliciously stabbing with intent to do 
grievous bodily harm, it appeared that the prisoners had attempted to 
push a man into a ditch, upon which a scuffle ensued. The prisoners 
walked on, and a man complained to H., a watchman, that they had 
attempted to rob him, desired him to arrest them, followed them till H. 
came up to them, and then said, sufficiently loud for them to hear, * That's 
them.’ There was no evidence of any attempt by the prisoners to rob the 
man, and the only person who saw the transaction negatived it. When 
H. came up to the prisoners, all he said to them was, * You must go back 
and come along with me.’ He did not explain why, nor was any charge 
against the prisoners stated. He was dressed in a watchman’s coat, anil 
had his lantern. W., one of the prisoners, said, ‘ Keep off,’ and drew a

(i/) R. e. Bentley, 4 Cox, 408. Lit tlc<1 ale, J., and < ! use lee, J.
(A) 1 Mood. 80. (/) Holroyd and Bummgh. .IJ., thought
(«) Abbott, C.J., Graham, B., Bayley, otherwise, bee Rafferty v. The People, fit) 

J., Park, J., Harrow, B., Hullock, B., III. Ill ; 12 Cox, (117.
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sharp instrument from his side ; the watchman said, ' It’s of no use, you 
must go back.’ A third man put himself in a position as if to strike the 
watchman, and W. made a spring at him, and caught one of the skirts of 
his coat ; the watchman pulled out his staff, and turned at the prisoners, 
and they came at him. The watchman struck at W., and hit him on the 
thick part of the arm with his staff ; W. immediately stabbed the watch­
man, and another of the prisoners followed the watchman, and made 
another blow at him with another knife. The place where the prisoners 
attempted to push the man into the ditch was within the limits of the 
hamlet, for which H. was watchman, but the place where he overtook the 
prisoners did not appear to be within those limits. The jury found that 
the prisoners knew H. to be a watchman. On a case reserved nine of the 
judges held that the watchman could legally arrest the prisoners without 
saying that he had a charge of robbery against them, though the prisoners 
had in fact done nothing to warrant the arrest ; and that, had death 
ensued, it would have been murder (k).

Upon an indictment for maliciously cutting W„, it appeared that a 
man travelling upon the highway told the constable that a man coming 
along the road had been ill-using him, and charged the constable, in the 
prisoner’s hearing, to take the prisoner before a magistrate for so mis­
using him ; on which the constable ordered the prisoner to stop for 
insulting a man on the road, laid hold of him, tapped him on the shoulder, 
said he was his prisoner, and that he should take him to a magistrate, and 
ordered W. to assist him, which W. did, and to which the prisoner sub­
mitted. No particulars of what the supposed ill-usage or insult consisted 
of appeared in evidence, nor did they pass in the constable’s view or 
hearing, and therefore the apprehension and detainer appeared clearly 
thus far to have been unlawful. Afterwards, and whilst the prisoner was 
thus in custody, and before they found a magistrate, the prisoner, in the 
constable’s presence, struck the man who had made the charge against 
him, and the constable then also told the prisoner he should take him 
before a magistrate. Some time afterwards, as they were proceeding 
along to a magistrate’s, the prisoner ran away, and attempted to escape, 
but was pursued by W. bv the constable’s order ; and being overtaken by 
him, refused to stop, asking W. where his authority was, who said it was 
in his hand, alluding to a stick, which W. then had in his hand, and which 
the prisoner had given up to him at the commencement of the detainer ; 
and without further information, when W. was going to take hold of him, 
the prisoner told him if he would not let him go he would stab him, and 
then gave him the cut in the face, for which he was indicted. On a case 
reserved the judges held that the original arrest was illegal, and that the 
recaption would have been illegal, and therefore the case would not have 
been murder if death had ensued (/).

Where on an indictment for wounding with intent to disable, it 
appeared that the prosecutor was a sergeant of police and the prisoner 
a constable under him, and that the prosecutor went, as it was his duty,

(le) R. V. Woolinvr, 1 Mood. 334. Four i|Uvt, .1.1. 
judge* were of a contrary opinion, viz., (/) R. v. Vurvan, I Mood. 132.
I lay Ivy, It., 1'ark, Littlvdalv, and lionan-
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to the house of the prisoner to see that he was correct in the discharge of 
his duty, and the prisoner had some altercation with him, and the prose­
cutor left the house, the prisoner followed and struck him, and fell when 
attempting to strike him a second time, and the prosecutor then went 
away for assistance, and returned to the prisoners house with two police 
constables, when the prisoner was not at home : they returned again 
in two hours and saw him, and the prosecutor told him he must go with 
him to the station ; the prisoner said he would not stir an inch that night ; 
the prosecutor attempted to take hold of him, whereupon the prisoner 
inflicted a severe wound upon him ; and the jury found him guilty 
of wounding with intent to prevent his apprehension. Upon a case 
reserved, it was held, that the apprehension was not lawful ; for the 
assault was committed at another time, and there was no probability of 
its being renewed (m).

Upon an indictment for assaulting a police officer in the execution of 
his duty, it appeared that the officer was informed that a disturbance 
was going on at I\, and going there found the prisoner’s wife sitting 
crying under a hedge opposite their cottage and went with her into the 
cottage, and found the prisoner intoxicated, but sufficiently sober to 
know what he was doing. In his hearing, the wife stated to the officer 
that the prisoner had knocked her down and beaten her shamefully. 
One C. was present and stated that (as was the fact) he had seen the 
prisoner knock his wife down and jump upon her. The prisoner said 
nothing on hearing these statements. The officer left the cottage, and 
the prisoner and his wife in it. The prisoner then closed the shutters and 
locked the door. The officer heard the prisoner using threatening lan­
guage to his wife, and saw her run out of the cottage. The prisoner said 
he would lock her out all night, and thereupon she returned to the cottage. 
The officer heard the prisoner again use very violent language and opened 
the shutters, and saw the prisoner take up a shovel and hold it in a 
threatening attitude over his wife’s head, and heard him say, ' If it was 
not for the bloody policeman outside I would split your head open, for 
’tis you that sent for the policeman.’ The prisoner was near enough to 
have struck his wife when he raised the shovel. Shortly afterwards he 
desired her to go to bed, and she replied,4 I can’t go up stairs in thi . state ; 
I don’t know one hour from another when I might be murdered.’ Prisoner 
said with an oath, 4 I’ll leave you altogether,’ and went out. This was 
about twenty minutes after he had raised the shovel. He went on the 
highway towards his father’s house, and when he had walked about 
seventy yards from his cottage, the officer took him into custody. He 
had no warrant. C. had been with the officer all the time these things 
occurred, and insisted upon his taking the prisoner into custody, because 
he thought it would not be safe to let him go back to his wife that night. 
The prisoner, on being taken into custody, assaulted the officer. And, 
upon a case reserved, it was held that the officer was in the execution of 
his duty when he was assaulted. It is not necessary that a policeman 
should arrest a man at the very moment he sees an assault committed ; 
it is quite sufficient if he arrests recently after the right to do so arises.

(m) R. v. Walker, Dears, 358. Cf. R. v. Mareden, L R. 1 C. C. R. 131.
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It could not be said that because the prisoner was going away from the 
house the constable was bound to come to the conclusion that the danger 
was over. As a conservator of the peace, he had authority to take the 
prisoner into custody, having so recently witnessed the commission of an 
assault. Here there was a continuing danger and a continuing pursuit, 
and it was the duty of the officer to exercise his authority in this case in 
order to prevent a further breach of the peace, and also that the prisoner 
might be dealt with according to law in respect to the assault he had 
so recently committed (n).

Disturbances on Private Premises. In the execution of their duties as 
peace officers constables arc not confuted to disturbances, &c.,on highways 
or in public places. If a person goes into a house or is in it and makes 
a noise or disturbs the peace of the family, even if no assault or battery 
has been committed, the master of the house may call in a policeman to 
turn the disturber out (o) : ,» fortiori if a serious fight or attempt at 
fighting is going on in the house. The police have power under statute 
to enter licensed refreshment houses(p) and to enter licensed public-houses 
to prevent or detect any violation of the Licensing Acts (*/), 1872 and 1874. 
if he has reasonable grounds of suspicion (r). Apart from these statutes, 
if a police officer hears a disturbance in a public house at night and the 
door is open he may enter («), but has no authority to turn anyone out 
of a public-house unless he has committed an offence punishable by the 
law (<) : nor to prevent a guest from going to a room in the house unless 
a breach of the peace is likely to occur («). He may, however, turn 
out a person who in a public-house makes a noise and disturbance 
calculated to alarm the neighbourhood (v), and if he will not go quietly 
away may arrest him (i>).

A policeman between eleven and twelve o'clock at night was called 
upon to clear a beer-house, which he did, and then went into the street 
where the prisoner and many others were standing near the door. The 
prisoner refused to go home, and used very abusive and violent language, 
and the policeman laid his hand on his shoulder gently, and told him to 
go away, on which the prisoner immediately stabbed him with a knife in 
the throat. It was held that if the policeman had died, this would have 
been murder ; for if a policeman had heard any noise in the beer-house 
at such a time of night, he would have acted within the line of his duty 
if he had gone in and insisted that the house should be cleared ; and

(«) It. ». Light, Dears & B. 332.
(") See Shaw ». Chairitie, 3 ('. .V K. 21, 

Campbell, C.J. In this case the butler in 
ft house had quarrelled with the coachman, 
and abused and assaulted the master of the 
house. Cf. Wheeler r. Whiting, 0 ('. & 1\ 
262, 1‘attestm, ,1. Howell r. Jackson, 6 ('. 
& 1*. 723, Parke, B. These were cases of 
turning quarrelsome persons out of public- 
houses.

(/>) 23 & 24 Viet. c. 27, s. 18.
(7) 37 & 38 Viet. c. 40, s. Hi, under which 

any constable may for the pur|Kise of pre­
venting and detecting the violation of any 
of the provisions of the Licensing Acts,

force, at. all times enter any licensed pre­
mises or any premises in respect of which 
an occasional licence is in force, and penal­
ties are incurred by refusing or failing to 
admit a constable who in the execution of 
his duty demands to enter. See also Sea- 
ley r. Tandy [118)2], 1 K. B. 200.

(r) Duncan ». Dowdie 1181)7], I Q.B. 575. 
(.s) R. ». Smith, (i ('. & 1*. 13d. Tindal, 

<\J. See 35 A 36 Viet, c. 01, is. 18,25 : 37 & 
38 Viet. e. 40, s. 16.

(/) Wheeler ». Whiting, uli mu pm.
(«) It. ». Maliel. 0 C\ fi P. 471.
(») Howell ». Jackson, 6 ('. & P. 723, 

Parke, B.
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much more so, if he was required by the landlady ; and after that was 
done, if a knot of people remained in the street, and the crowd increased 
in consequence of their attention being drawn to the clearing of the house, 
and if anything was saying or doing likely to lead to a breach of the peace, 
the policeman was not only bound to interfere, but it would have been 
a breach of his duty if he had not done so, and if in so doing he ordered 
the people to go away, and any one was unwilling, and defied the police­
man, and used threatening language, the policeman was perfectly justified 
in insisting upon that person going off ; and if he had warned him several 
times, and he would not go away, and used threatening language if anyone 
ventured to touch him, the policeman was entirely justified in using a 
degree of violence to push him from the place, in order to get him to go 
home ; and therefore anything that he did would not be in the nature 
of an assault, but would be an act in the discharge of his duty, and there­
fore any blow that was given afterwards with a cutting instrument would 
be precisely the same as if it had been given without anything being done 
by the policeman (w).

Upon an indictment for assaulting a policeman in the execution of 
his duty, it appeared that the policeman was called into a public-house 
to put an end to a disturbance which the defendant was making ; he and 
the landlady were at high words ; W. L. interfered, and the defendant 
was in the act of squaring at him when the policeman desired the defendant 
not to make a disturbance ; the defendant, who was at the side of the bar, 
then attempted to go into the parlour, in which a person was sitting ; as 
the defendant attempted to go into the parlour, the policeman collared 
him, and prevented him going in ; lie then struck the policeman ; neithc r 
the landlord or landlady had desired the policeman to turn the defendant 
out of the house. Parke, B. : ‘ The policeman had a right to be in the 
house without being called upon either by the landlord or landlady to 
interfere, but under the circumstances he had no authority to lay hold of 
the defendant, unless you are satisfied that a breach of the peace was 
likely to be committed by the defendant on the person in the parlour ; 
and if you think it was not, it was no part of the policeman's duty to 
prevent the defendant from going into the parlour ’ (x).

Breaking Doors or Windows. -The right of officers of the law and 
others to break the doors and windows of dwelling houses or other build­
ings in order to make an arrest, execute process, or preserve the peace, 
may be thus stated. Where the right exists it may not be exercised unless 
there has been a notice of the business on which the officers are come, a 
demand to enter and a refusal to admit (//). No precise words are needed 
but enough to give notice that entry is sought under proper authority (:).

A. Criminal Cases. Where treason or felony has been committed, ora 
dangerous wound given, the offender's house is no sanctuary for him ;

^ («*) R. ?•. Hem*, 7 (\ & P. 312. William*.

U) R. v. Mabel, 0 C. & P. 474, Parke, R. 
(y) Post. 320. 2 Hawk. c. 14. h. I. I 

East, P. 324. The rule applies in mis-
demeanors and np|>arently in all criminal 
eases, laiunock »\ Brown, 2 B. A A<*. 592.

Runlett r. Abbott, 14 East. 157.
(:) Cf. R. v. Curtis, Fust. 135. In this 

ease two officers went with an escajH.* war­
rant to the workshop of A. to arrest him. 
They told 1 ini of the warrant, demanded 
entrance, and on their breaking in. one was 
killed.
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and the doors may be forced, after notification, demand, and refusal (a). 
And, where a minister of justice comes armed with process, founded on a 
breach of the peace, doors may be broken (b). And in the case of any 
insults to a Court of justice, on which process of contempt is issued, the 
officer charged with the execution of the process may break open doors, if 
necessary, in order to execute it (c). And the officer may act in the same 
manner upon a capias utlayatum, or capias pro fine (d), or upon a habere 
facias possessionem (e). The same force may be used where a forcible 
entry or detainer is found by inquisition before justices of the peace, or 
appears upon their view (/) ; and also where the proceeding is upon a 
warrant of a justice of peace, for levying a penalty on a conviction 
grounded on any statute which gives the whole or any part of such 
penalty to the King (</).

Though a felony has actually been committed, breaking doors to arrest 
a person suspected of the crime cannot be justified unless the officer comes 
armed with a justice’s warrant (h), or if the officer acts without warrant he 
does so at his peril (*).

A plea justifying the entering a house without warrant, the door beimj 
open, on suspicion of felony, ought distinctly to shew the purpose for which 
the house was entered, viz., either in search for the stolen property or to 
arrest the plaintiff, as well as that there was reason to believe that the 
stolen property, or the plaintiff, was there (/).

If there is a quarrel or fight in a house, the doors of which are shut, 
whereby there Is likely to be manslaughter or bloodshed, and the constable 
demands entrance, and is refused by those within, who continue the tight, 
the constable may break open the doors to keep the peace, and prevent 
the danger (k) ; and if there is disorderly drinking or noise in a house at an 
unseasonable time at night, especially in inns, taverns, or alehouses, the 
constable on demanding, and being refused entrance, may break open the 
doors to see and suppress the disorder (/). Where a quarrel or tight is 
going on in a house in the view or hearing of a constable, or where those 
who have made an affray in his presence fly to a house, and arc imme­
diately pursued by him, and he is not suffered to enter in order to suppress 
the affray in the first case, or to apprehend the affrayers in either case, 
he may justify breaking open the doors (m).

(a) Poet. 320. I Half, 459. And s»*e 2 
Hawk. c. 14. a. 7. wlivre it in said that door* 
may Ik* broken open, when; one known to 
have committed a treason or felony, or to 
have given another a dangerous wound, i* 
iimmed, either with or without a warrant 
>y a constable or private |terson.

{h) Post. 320. I Hale, 4A9. 2 Hawk, 
c. 14, s. 3. Curtis's ease. Post. 135.

(r) Hurdctt v. Abbott, 14 East, I, 1.77, 
where the process of contempt proceeded 
upon the order of the House of Commons. 
Harvey v. Harvey, 20 Ch.I). 044, a writ of 
attachment for non-compliance with an 
order to deliver over deeds ; and si-e 
Willea, 459 : Semayne's case, 0 Co. Rep. 91 ; 
Cro. Eli*. 909 ; 78 E. R. 1131 ; and Briggs' 
case, 1 Rolle Rep. 330 ; HI K. R. 520.

(4) I Hah. IN, t Hawk, t II I

These writs and other writs wherein the 
King has interest contain a non tnnilln* 
clause. Harvey t\ Harvey, 20 Ch.I). 049, 
055.

(r) I Hale. 458. 5 Co. Rep. 95 b.
(/) Î Hawk i 14, ■ 6
(i/) 2 Hawk. e. 14, a. 5. Nee s. 43 of the 

Summary Jurisdiction Act, 1879 (42 & 43 
Viet. c. 49).

(A) Post. 321. 2 Hawk. c. 14, *. 7.
According to earlier authorities the con- 
"table could break in without warrant on 
reasonable suspicion of felony. 1 Hale, 
583. 2 Hale. 92. Y. R. 13 Edw. IV. 9 a.

i-i I laat, P. c. Stfc
(/') Smith r. Shirley, 3 C. B. 142.
(l) 2 Hale. 05.
(/) Id. ibid.
(m) 2 Hawk. c. 14, a. 8.
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B. Civil Suits.—In civil suits, on the principle that a man’s house is his 
castle, an officer cannot in general justify the breaking open of an outer 
door or window to execute the process, e.g. a fieri facias (n). If he does 
so, he will be a trespasser ; and if the occupier of the house resists him, 
and in the struggle kills him, the offence will be only manslaughter (o) ; 
or if the occupier of the house does not know him to be an officer, and has 
reasonable ground of suspicion that the house is broken with a felonious 
intent, tha killing will not be felony (p).

The maxim above stated is limited (7) in its application (1) to the breach 
of outward doors or windows ; (2) to a breach of the house for the purpose 
of arresting the occupier or any of his family ; and (3) to arrests in the 
first instance.

1. Outward doors or windows are those intended for the security of the 
house against persons from without endeavouring to break in (r). If the 
officer finds the outward door open, or it is opened to him from within, 
he may then break open the inward door, if he finds that necessary to 
execute his process (#). Thus, an officer, having entered peaceably at 
the outer door of the house, has been held justified in breaking open the 
door of a lodger, who occupied the first and second floors, in order to 
arrest him (<). And it has been held that a sheriff's officer in execution 
of mesne process, who had first gained peaceable entrance at the outer door 
of the house of A., might break open the windows of the room of B., a 
person residing in such house, who had refused to open the door of the 
room after being informed by the officer that he had a warrant against 
him (u). But if the party, against whom the process is issued, is not 
within the house at the time, the officer can only justify breaking open 
inner doors in order to search for him, after having first demanded 
admittance (v). If the person or the goods of the defendant are in the 
house which the officer has entered, he may break open any door within 
the house without further demand (w). If, however, the house is the 
house of a stranger, and not of the defendant, the officer must be careful 
to ascertain that the person or the goods (according to the nature of the 
process) of the defendant are within before he breaks open any inner 
door ; as, if they are not, he will not be justified (x). Where an outward 
door was in part open (being divided into two parts, the lower hatch of 
which was closed, and the upper part open), and the officer put his arm 
over the hatch to open the part which was closed, upon which a struggle 
ensued between him and a friend of the prisoner, and, the officer prevailing, 
the prisoner shot at and killed him ; it was held to be murder (#/).

(//) It. r. Cook, Cm. Car. Foat.
319. Hut the sheriff may, if necessary, in 
order to execute a writ of hnbrre /orins 
isumrssnmnn, break open the outer door 
if he bo denied entrance by the tenant. 
Kcmayne’s ease, f> Co. Hep. 91. Harvey 
i'. Harvey, 20 Ch.D. 053.

(o) Cm. Car. 537.
(/») I Hale, 458. I Hast. I». C. 321. 322. 
{if) Post. 319, 320, says that the rule has 

been carried aa far as the true principles of 
|H>litieal justice will warrant, and that it 
will not admit of any extension.

(r) Post. 320.
(*) 1 Hale. 438. 1 East, I\ C. 323.
(/) Lee v. Hansel. I Cowp. I.
(it) Lloyd v. Nandilanda, 2 Moore (C. I’.), 

207 ; 8 Taunt. 230. See Hodgson r. 
Towning, 3 Dowl. V. R. 410.

(y) Ratelitfe t\ Burton, 3 B. & 1*. 223. 
(ir) Hutchinson e. Birch, 4 Taunt. 019, 

tiibbs, J.
(/•) Cook v. Birt. 3 Taunt. 703. John­

son i'. licigh. 0 Taunt. 240.
(y) R. r. Baker. 1 la-ach, 112. 1 East,

1*. ('. 323. There was proof of a previous
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The privilege only extends to the dwelling house, including it would 
seem all buildings within the curtilage, and considered as parcel of the 
dwelling-house at common law (z).

2. The privilege in respect to outer doors or windows is confined to 
cases where the breach of the house is made in order to arrest the occupier or 
any of his family, who have their ordinary residence there : for if a stranger, 
whose ordinary residence is elsewhere, upon pursuit, takes refuge in the 
house of another, this is not the castle of such stranger, nor can he claim 
in it the benefit of sanctuary (a). But where the doors of strangers are 
broken open, upon the supposition of the person sought being there, it 
must be at the peril of finding him there ; unless (it would seem) the part ies 
act under a magistrate’s warrant (b).

If a sheriff's officer enters the house of the defendant for the purpose 
of arresting him or taking his goods, he is justified if he has reasonable 
grounds for believing that the party or his goods are there (c).

3. The privilege is also confined to arrests in the first instance. For if a 
man who has been legally arrested (d) escapes from the officer, and takes 
shelter (though in his own house) the officer may, upon fresh pursuit, break 
open doors in order to retake him, having first given due notice of his 
business, and demanded admission, and been refused (e). If it be not, how­
ever, upon fresh pursuit, it seems that the officer should have a warrant,

resolution in the prisoner to resist the 
officer, whom he afterwards killed in at­
tempting to attach his goods in his dwell­
ing-house, in order to compel an ap|tearance 
in the County Court. The point reserved 
related to the legality of the attachment, 
Vide unie, p. 738.

(:) See Teuton r. Brown, 1 Sid. 1811. 
See the authorities as to what is compre­
hended under the term dwelling-house at 
common law, under the titles of ‘ Burglary * 
and ‘Arson,’ jtost, Vol. ii. pp. 107Ô, 1783.

(a) Font. 320. T» Co. Rep. 113. In 
1 Smith's I wading Cases (11th cd.) p. 112, 
in the notes to Semayne's case, after 
citing the observations of Lord Lough­
borough in Slice re v. Brookes, 2 H. Bl. 120, 
it is said that ‘ it seems to follow from this 
that, as a house in which the defendant 
habitually resides is on the same footing 
with res|>oet to executions as his own house, 
the sheriff would not be justitied in breaking 
the outer door of such a house, even after 
demand of admittance and refusal.’

(/») 2 Hale. 103. Fost. 321. 1 Fast, 
T. C. 324. Mr. Smith, in the same note, 
says : ‘ There may, perhaps, be another case 
in which the sheriff might justify entering 
t he house of a stranger, upon bare suspicion 
viz., if the stranger were to use fraud, and 
to inveigle the sheriff into a belief that the 
defendant was concealed in his house for 
the purjmse of favouring his escape, while 
the officers should be detained in searching 
or for any other reason, it might Ik; held 
that he could not take advantage of his own 
deceit so as to treat the sheriff who entered 
under the false supjiosition thus induced as

a trespasser ; or, perhaps, such conduct 
might be held to amount to a licence to the 
sheriff to enter.’ It certainly is reasonable 
in such a case that the party should not bo 
permitted to shew that in fact the defen­
dant was not concealed in his house, and 
this would be in accordance with the 
principles established by Pickard r. Hears, 
li A. & K. 4(11). 11 cane r. Rogers. t> B. &
('. f»77, f»8ll. Kiel mi r. Sanders, ti A. & K. 
fiir», and (Iregg v. Wells, 10 A. & E. 1*0, in 
which last case it was held that a party who 
negligently or culpably stands by and 
allows another to contract on the faith and 
understanding of a fact, which he can con­
tradict, cannot afterwards dispute that 
fact in an action against the person 
whom he has himself assisted in deceiving.*
G s.

(c) Johnson r. Leigh, 0 Taunt. 240. In 
Morrish v. Murray, 13 M. & W. 62, officers 
were held not justitied in entering and 
searching the house of a stranger to arrest 
a man on capias ad satisfaciendum if In; 
was not in the house at the time, though 
he had resided there, and the officers had 
reasonable cause to suspect that he was

(d) Laying hold of the prisoner and pro­
nouncing the words of arrest, is an actual 
arrest. Fost. 320. But bam words will 
not make an arrest ; the oflicer must 
actually touch the prisoner. Qenner v. 
Nparkes, 1 Salk. 70; 01 K. R. 74. Berry 
v. Adamson. 0 B. & C. fi28.

(e) Fost. 320. (Jenner r. Sparkes, ubi 
supra. I Unie, 409. 2 Hawk. o. 14, s. o.
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and the officer will not be authorised to break open doors in order to 
retake a prisoner where the first arrest has been illegal (/). Therefore, 
where an officer had made an illegal arrest on civil process, and was 
obliged to retire by the party’s snapping a pistol at him several times, 
and afterwards returned again with assistants, who attempted to force 
the door, when the party within shot one of the assistants : the killing 
was ruled to be only manslaughter (g).

Where an officer or his assistants, having entered a house in the 
execution of their duty, are locked in, they may break open the doors to 
regain their liberty (/<). So where a sheriff being lawfully in a house makes 
a lawful seizure of the goods of the owner of the house, and cannot take 
the goods out of the house without opening the outer door, and neither 
the owner or anyone else is there so that he can recpiest them to open the 
door, he may break the door open to take out the goods (t).

Where officers in order to execute process illegally break open doors 
or windows, it is not clear whether to kill them is murder or manslaughter. 
In Cook’s case (/) a bailiff having a warrant to arrest a person upon a 
capias ad satisfaciendum, came to his house, and gave him notice ; upon 
which the person threatened to shoot him if he did not depart ; the 
bailiff did not depart, but broke open the window to make the arrest, and 
the person shot him, and killed him. This was held not to be murder, 
because the officer had no right to break the house ; but manslaughter, 
because the party knew the officer to be a bailiff.

In Curtis’ case (k), upon some officers breaking open a shop door to 
execute an escape warrant, the prisoner, who had previously sworn that 
the first man that entered should be a dead man, killed one of them 
immediately by a blow with an axe. A few of the judges to whom this 
case was referred were of opinion that this would have been murder, even 
if the warrant had not been legal, and the officers could not have justified 
the breaking open the door, upon the grounds of the brutal cruelty of the 
act, and of the deliberation manifested by the prisoner, who, looking out 
of a window with the axe in his hand, had sworn, before any attempt to 
enter the shop, that the first man that did enter should be a dead man.

The latter opinion seems correct ; for the status of the officers was 
known and the breaking was at most a trespass and not in the nature of 
burglary or felonious house-breaking, and the previous threats afforded 
evidence of deliberation.

The fact that a warrant is illegal (/) may make an attempt to execute 
it a provocation : but does not necessarily reduce the offence of killing 
the officer in resisting execution from murder to manslaughter. If the 
execution can be resisted without proceeding to extremity of violence (m), 
use of great and unnecessary violence unsuited to the provocation given, 
or proof of premeditated previous threats or express malice would seem

if) 1 East, P. C. 324.
(ÿ) Stevenson’s case, 19 St. Tr. 84(i.
(A) 2 Hawk. c. 14, s. 11. 1 East, P. C. 

321.
(») Pui-li i*. Griffith, 7 A. & E. 827.
(;) 1 Hale, 458. Cro. Car. 537. W. 

Jones, 429.

U) [1758] Post. 135.
(/) Where the warrant is for felony the 

ofliccr could apparently justify at common 
law. See Hoye r. Bush, 1 M. & (lr. 775, 
Tindal, C.J. Beckwith v. Pliilby, 0 B. 
and C. 635.

(m) See R. v. Thompson, 1 Mood. 80.
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to make killing in such a case murder (n). The true principle seems to 
be that stated in East that the illegality of an attempt to arrest merely 
puts the officer on the same footing as any other wrongdoer (o).

When due execution of the law by its known officer is resisted or the 
officers are attacked to prevent their executing the law, as by arresting or 
detaining in custody a person when they are legally entitled to take and 
hold, the persons actually concerned in the resistance or attack arc guilty 
of murder. The person arrested or held is not liable if he yields himself 
and takes no part in the resistance or attack : but is liable if he does an 
act in aid or countenance of the attackers or in execution of a common 
scheme of resistance to the law (p). Questions have arisen as to the law 
where a stranger intervenes in a struggle to rescue an offender from officers 
of the law or to resist arrest. It would seem that to kill the stranger 
would be murder if lie intervened with the object of preserving the peace, 
aiding the officers of the law, and preventing mischief ; but that if he 
intervened in aid of the rescuers and killed an officer of the law in the 
struggle, it would be murder by the stranger (q).

Every person who wilfully engages in a breach of the peace by 
assaulting another is bound at his peril first to satisfy himself of the 
justice of the cause which he espouses ; and if he happens to take the 
part of those resisting the law and to kill an officer of the law or a person 
acting in his aid or a person lawfully acting in support of the law, it is 
difficult to extenuate the offence by proof that the slayer had not know­
ledge or notice of the status of the party killed (r).

When the warrant or other authority under which a peace officer is 
acting is not sufficient to justify him in arresting or detaining the person 
whom he has taken or is holding, the officer is not entitled to the peculiar 
protection afforded by the law to officers acting in the execution of their 
duty, and if he is killed the crime may be reduced to manslaughter when

(«) See R. v. Patience, 7 C. & P. 775, 
l’arke, B. ; R. r. Curvan, 1 Moo<l. 132, and 
the observations in Roscoe, Cr. Kv. (13th 
ed ). 044 on Stockley’s case ; and Curtis’ ease,
Post. 306.

(o) 1 East, P. C. 328. As to the Scot a 
law vide Alison, Cr. L. Sc. 25, 28 ; 1 Hume, 
250. In the Illinois case of Rafferty r. The 
People (00 III. Ill ; 12 Cox, 017), it was held 
that where the unlawful arrest of any per­
son is attempted he may kill his assailant 
deliberately.

(/<) See Sir Charles Stanley's case, Kel. 
(.1.) 80; 1 Sid. 159. I East, P. C. 200. 
it. v. Whithorne, 3 C. & P. 304. R. r. 
Rice 110021, 4 Ontario L. R. 233, /xwf, 
p. 754. note (l). 1 East, P. C. 318.
See Jackson's case, 1 Hale, 404, where 
of four robbers being pursued upon 
hue and cry one turned on his pur­
suers and, refusing to yield, killed one 
of them. It was considered that the 
resistance was part of a common scheme 
of resistance, and that the other robbers 
were liable as principals in murder, though 
they were at some little distance. One of 
the gang arrested before the killing was

held not responsible unless it could be 
proved that after his arrest he encouraged 
the other to kill the pursuers.

(q) Holt, C.J., and Kooksby, J., at Hert­
ford, temp. Will. III. ad tncipium MS. 
Tracey, 53 ; 1 East. P. C. 290; and see Post. 
353. In R. v. Willis, 1 Salk. 334, it was 
ruled that if a man began a riot in which an 
officer was killed he would be liable as a 
principal murderer if present at the time of 
the slaying, though he did not commit the 
fact. This depends on how far the killing 
was part of or a natural consequence of the 
concerted action which led to the riot ; 
vide ante, Bk. i. c. v. ; Bk. vi. c. i.

(r) The older authorities and dicta on this 
subject are collected and discussed, 1 Hawk, 
e. 31, ». 50 ; 1 East. P. C. 316, 317. In Sir 
C. Stanley's case (Sid. 150; Kel. (J.), 80; 
East, P. C. 318) intervention against a 
bailiff with the object only to keep the 
|>cace was held manslaughter ; but in the 
report in Kcble, 584, it is said that it was 
adjudged, that if any casually assist against 
the law, and kill the bailiff, it is murder, 
especially if ho knew the cause of the 
bailiff’s action.
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the killing is sudden and without premeditation and is attended by 
circumstances affording reasonable provocation (s). The proposition 
above stated is now accepted as correctly declaring the law, and as re­
conciling the divergences of opinion among former judges upon the 
question how far the person arrested, or third persons, especially mere 
strangers interfering on behalf of a person illegally arrested or detained, 
are entitled to rely on the illegality of the arrest to extenuate their 
guilt in killing the officer.

In Ferrers’ case (f), Sir Henry Ferrers being arrested for debt, upon an 
illegal warrant, his servant, in seeking to rescue him, as was pretended, 
killed the officer ; but, upon the evidence, it appeared clearly that Sir 
Henry Ferrers, upon the arrest, obeyed, and was put into a house before 
the fighting between the officer and his servant : wherefore he was found 
not guilty of murder or manslaughter.

In Hugget’s case (w), 13. and two other constables impressed a man 
without a warrant for so doing ; to which the man quietly submitted, 
and went along with them. The prisoner, with three others, seeing them, 
instantly pursued them, and required to see their warrant ; on which B. 
shewed them a paper, which the prisoner and his associates said was 
no warrant, and immediately drew their swords to rescue the impressed 
man, and thrust at 13. ; whereupon 13. and his two companions drew 
their swords, and a fight ensued, in which Hugget killed B. But this case 
is stated very differently by Lord Hale, as having been under the follow­
ing circumstances :—A press-master seized 13. for a soldier ; and, with 
the assistance of C., laid hold of him. D. finding fault with the rude­
ness of C., there grew a quarrel between them, and 1). killed (\ ; and 
by the advice of eight judges against four, it was ruled that this was 
but manslaughter.

In R. v. Tooley (v) B., who was a parish constable, came into another 
parish, where he was no constable, and consequently had no authority (w) ; 
and there arrested a woman, under suspicion of being a disorderly person, 
but who had not misbehaved herself, and against whom B. had no 
warrant. The prisoners came up ; and though they were all strangers 
to the woman drew their swords, and assaulted B., for the purpose of 
rescuing the woman from his custody ; upon which he shewed them his 
constable’s staff, declared that he was about the Queen’s business, and 
intended them no harm. The prisoners then put up their swords ; and 
B. carried the woman to the round-house in Covent Garden. A short time 
afterwards, the woman being still in the round-house, the prisoners drew

(«) Opinion of Black burn and Mellor, 
J.J., in K. r. Allen, 17 L T. (N. S.) 222; 
Nteph. Dig. Cr. L. (6th cd.) 421.

(0 Cro. Car. 371. The rulio decidendi 
was that the warrant was bad for misde­
scribing a baronet as a knight. In the 
report in W. Jones the ruling is said to have 
been that the offence was not murder either 
in master or servant, because the warrant 
was bad.

(«) The fullest report is in Kel. (J.) 50, 
and see 1 Hale, 405. The minority con­
sidered the offence murder. The judges

who held it manslaughter put the point as 
an endeavour to rescue, and that undue 
arrest or restraint of the liberty of any 
jicrson is a provocation to all men of Eng­
land. In R. r. Mawgridge, Kel. (J.) 130. 
Hugget a case is treated as having settled 
the law.

(e) 2 Ld. Raym. 1290: 92 E. R. 340.
(«’) One judge only thought that Bray 

acted with authority, as he showed his 
staff, and that, with respect to the pri­
soners, ho was to be considered as con­
stable de facto.
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their swords again, and assaulted B., on account of her imprisonment, 
and to get her discharged B. called some persons to his assistance, to 
keep the woman in custody, and to defend himself from the violence of 
the prisoners ; upon which a person named D. came to his assistance ; 
and before any stroke received, one of the prisoners gave D, while assisting 
the constable, a mortal wound. This case was elaborately argued, 
and the judges were divided in opinion ; seven of them holding that the 
offence was manslaughter only, and five that it was murder. The seven 
judges who held that it was manslaughter thought that it was a sudden 
action, without any precedent malice or apparent design of doing hurt, 
but only to prevent the imprisonment of the woman and to rescue her 
who was unlawfully restrained of her liberty ; and that it could not be 
murder, if the woman was unlawfully imprisoned (x) ; and they also 
thought that the prisoners, in this case, had sufficient provocation on 
the ground that if one be imprisoned upon an unlawful authority, it is a 
sufficient provocation to all people out of compassion, and much more 
where it is done under a colour of justice ; and that, where the liberty 
of the subject is invaded, it is a provocation to all the subjects of 
England. But the five judges who differed thought that, the woman 
being a stranger to the prisoners, it could not be a provocation to them ; 
otherwise if she had been a friend or servant ; and that it would be 
dangerous to allow such a power of interference to the mob. The 
majority of the judges relied on lluggct’s case and Ferrers’ case (y).

In It. v. Osmer (z) a man was arrested on a good warrant by a person 
described as sergeant at mace, who had no authority to execute it. The 
defendant was convicted of assaulting the sergeant, but the conviction 
was held bad, Ellenborough, C.J., saying : * If a man without authority 
attempts to arrest another illegally it is a breach of the peace, and any 
other person may lawfully interfere to prevent it, doing no more than is 
necessary for the purpose.’

In R. v. Phelps (a), on an indictment for the murder of a person who 
was assisting a police officer to take P. to the station house it appeared 
that P. was arrested on suspicion of having stolen potatoes from a garden. 
As the police had not found P. committing the offence, and it was not a 
felony, ('oltman, J., ruled that the arrest was illegal and the killing man 
slaughter only.

The conclusions of the majority of the judges in Tooley’s case were 
severely criticised by Foster, J., who considered that they were not 
warranted by Hugget’s case or Ferrers’ case, and carried the law in favour 
of private persons officiously interfering in cases of illegal arrest further 
than was warranted by sound reason or true policy (b). After observing 
that in Hugget’s case (c) swords were drawn, a mutual combat ensued, 
the blood was heated before the mortal wound was given, and a rescue 
seemed to be practicable at the time the affray began ; whereas, though 
in Tooley’s case, the prisoners had, at the meeting, drawn their swords

(x) For this Yong's case, 4 Co. Hep. 40, (a) C. & M. 180, ante, p. 720. This cane
mat Mackalley's case, 0 Co. Rep. Of*, were turned chiefly on 7 & 8 (ieo. IV. e. 20, s. 03, 
cited. re-enacted as 24 & 25 Viet. c. 90, 8. 103.

(y) Ante, p. 751. (k) Fort. 312 tl »rq.
(:) 5 East, 304. (r) Ante, p. 751.
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against the constable unarmed, they had put them up again, appearing 
to be pacified, and cool reflection seeming to have taken place ; and it 
was at the second meeting that the deceased received his death wound, 
before a blow was given or offered by him or any of his party ; and also 
in that case there was no possibility of rescue, the woman having been 
secured in the round-house ; he says, that the second assault on the 
constable seems rather to have been grounded upon resentment, or a 
principle of revenge, for what had before passed, than upon any hope or 
endeavour to assist the woman. He then proceeds : ‘ Now, what was the 
case of Tooley and his accomplices, stript of a pomp of words, and the 
colourings of artificial reasoning ? They saw a woman, for aught appears, 
a perfect stranger to them, led to the round-house under a charge of a 
criminal nature. This, upon evidence at the Old Bailey, a month or two 
afterwards, comes out to be an illegal arrest and imprisonment, a violation 
of Magna Charta ; and these ruffians are presumed to have been seized, 
all on a sudden, with a strong fit of zeal for Magna Charta (d) and the 
laws ; and in this frenzy to have drawn upon the constable, and stabbed 
his assistant. It is extremely difficult to conceive that the violation of 
Magna Charta, a fact of which they were totally ignorant at the time, 
could be the provocation which led them into this outrage. But, admitting 
for argument sake that it was, we all know that words of reproach, how 
grating and offensive soever, are in the eye of the law no provocation in 
the case of voluntary homicide ; and yet every man who hath considered 
the human frame, or but attended to the workings of his own heart, 
knows that affronts of that kind pierce deeper, and stimulate the veins 
move effectually, than a slight injury done to a third person, though under 
colour of justice, possibly can. The indignation that kindles in the 
breast in one case is instinct, it is human infirmity ; in the other it may 
possibly, be called a concern for the common rights of the subject ; but 
this concern, when well founded, is rather founded in reason and cool 
reflection, than in human infirmity ; and it is to human infirmity alone 
that the law indulges in the case of a sudden provocation.’ lie then 
proceeds further : ‘ But if a passion for the common rights of the subject, 
in the case of individuals, must, against all experience, be presumed to 
inflame beyond a personal affront, let us suppose the case of an upright 
and deserving man, universally beloved and esteemed, standing at the 
place of execution, under a sentence of death manifestly unjust. This is a 
case that may well rouse the indignation, and excite the compassion, of 
the wisest and best men ; but wise and good men know that it is the duty 
of private subjects to leave the innocent man to his lot, how hard soever 
it may be, without attempting a rescue ; for otherwise all government 
would be unhinged. And yet, what proportion doth the case of a false 
imprisonment, for a short time, and for which the injured party may 
have an adequate remedy, bear to that I have now put ? ’ (c)

In R. v. Adey (/). the prisoner, who cohabited with a person named F.,
(d) Holt, C.J., in delivering the judg­

ment in Tooley's case, had said : ‘ Sure a 
man ought to be concerned for Magna 
Chart* and till' laws : and if any Otto 
against the law imprison a man, he is an 
offender against Magna Charta.’

VOL. I.

(r) Fost. 316, 31(1, 317. 
if) 1 Leach, 306. At p. 818 it is said 

that the prisoner lay eighteen months in 
gaol, and was then discharged ; but the 
following note is added : ‘ It is said, that 
the judges hold it to be manslaughter only,

8 c
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killed an assistant of a constable, who came to apprehend F., as an idle 
and disorderly person, under 19 Geo. II. c. 10. (g), though he was not 
an object of the Act, and did not himself make any resistance to the arrest; 
but the prisoner, immediately upon the constable and his assistant 
requiring F. to go along with them, without making use of any argument 
to induce them to desist, or saying one word to prevent the intended 
arrest, stabbed the assistant. Hotham, B., with whom Gould, J., and 
Ashhurst, J., concurred, held the offence to be murder. A special verdict, 
however, was found (h) : and the case was argued in the Es " r 
Chamber, before ten of the judges ; but no opinion was ever publicly 
delivered.

The opinion of Foster seems to have been accepted by Alderson, B., 
who said in R. v. Warner (t) that Tooley's case was overruled, and by 
Pollock, C.B., in R. v. Davis (/), and is approved by Sir James Stephen (À j, 
and appears to be established as the accepted rule bv R. v. Allen (/). 
In that case K. and 1). had been arrested on suspicion of felony (»t), and 
were from time to time remanded on a warrant charging them generally 
with felony but not specifying any particular offence. While they were 
being driven in a police van to prison a rescue was attempted —in the 
course of which a constable was killed. On an indictment of A. and
but no opinion was ever publicly given ; 
and qu., whether the prisoner did not escape 
pending the opinion of the judges, when 
the gaol was burnt down in 1780. and was 
never retaken.’ And see also 1 East, P. G.

note (a), where it is said: 1 Upon in­
quiry, however, it ap]icars that, pending the 
consideration of the case by the judges, she 
eacaited during the riots in 1780, and was 
never retaken.’ In R. v. Porter (reported 
as to another point, 9 ('. & l1. 778), upon an 
indictment for murder, it appeared that 
the deceased, who was a watchman, and 
another were taking a person towards a 
station-house on a charge of robbing a 
garden, and were proceeding quietly along 
a road, the prisoner making no resistance, 
when they wen? attacked and the deceased 
beaten to death. In o|iening the ease it 
was asserted, t liât even if the prisoner were 
not lawfully in custody, the offence was 
murder ; for if a person were illegally in 
custody, and was making no resistance, no 
person had any right to attack the ]>ersons 
who had him in custody, and that if they 
did, and death ensued in conseiluenec (,f 
the violence used to release the prisoner, it 
was murder; and that, although there 
might be old cases to the contrary, they 
were no longer considered as binding 
authorities. The point, however, did not 
ultimately become material, as it was held 
that the party was in lawful custody ; but 
the above position was neither controverted 
by the very learned judge who tried the 
case, nor by the prisoner's counsel ; and it 
would seem that it could not be successfully 
disputed, for it is difficult to discover upon 
what principle any individual can be 
justified in interfering to prevent what

apparently is the due execution of the law, 
and that the question, whether he is guilty 
of murder or manslaughter, if death ensue, 
is to depend upon whether the custody is 
legal or illegal, of which, probably, at the 
time, he was perfectly ignorant, and which, 
consequently, could in no respect influence 
his conduct. G. S. (!. See ante, p. 729.

(</) A local Act.
(h) The Court advised the jury to lind a 

special verdict, on the ground of the 
difference of opinion which had been enter­
tained in Tooley’s ease, and Huggct's case,

(i) \ Mood. 385.

1,1 !.. â G 64, 71.
(Z) 8 Stcph. Hist. Cr. !.. 71 ; Ntcpli. 

Dig. Gr. L. (tith ed.) and see Maytie, Ind. Cr. 
1,. (iil. 1890), p. 421.

(Z) Nee 17 L.T. (N. S. ) 222, and the facts of 
this ease (known in Ireland as that of the 
Manchester Martyre), analysed out in Nteph. 
Dig. Cr. L. (0th ed.), pp. 414 et ecq. It is 
reported as It. r. Martin, Timex, Nov. 7, 
1897. See R. r. Rico 11002J, 5 Camilla 
Cr. Gas. 809 ; 4 Ontario, L. It. 283. There 
It. and two others, being under trial for 
burglary, were during the trial being recoil- 
veyed in a cab to gaol in the lawful custody 
of two constables. A parcel containing 
revolvers was thrown by an unknown per­
son into the call, a struggle with the con­
stables in charge ensued in which one was 
killed by a shot lired by one of the three 
irisoners, it was not ascertainable by which, 
leld that the act being done by one of the 

three acting in concert, R. was guilty of 
murder,

(w) Ktepli. Dig. Cr. L. (6th ed.) 421.

C3A
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others for the murder of the constable it was contended that K. and D. 
were not in legal custody and that consequently the killing of the 
constable in the attempt to rescue them was manslaughter only. Black­
burn and Mcllor, JJ., directed the jury to convict of murder, and on a 
conviction, after consulting the other judges, refused to reserve a case. 
In giving the reasons for their refusal they laid down the rule stated ante 
pp. 721, 750, and distinguished the cases of Ferrers, Hugget and Tooley, 
relied on for the defence as applying only in the case of a sudden or 
unpremeditated affray where the fact of unwarranted arrest might be a 
sufficient provocation and the parties might act without any previous 
malice or design of doing hurt (n). And they added that the convicts 
had formed a deliberate prearranged conspiracy to attack the police with 
fire-arms and shoot them if necessary for the purpose of rescuing K. and 
J)., and well knew that the police were acting in obedience to the com­
mands of a justice who had full power to remand K. and D. to gaol if 
he made a proper warrant for the purpose. * We think it would be 
monstrous to suppose that under such circumstances, even if the justice 
did make an informal warrant, it would justify the slaughter of an officer 
in charge of the prisoners or reduce that slaughter to the crime of 
manslaughter.’

Sect. IX. -Of Killing in the Prosecution of some Criminal, 
Unlawful, or Wanton Purpose.

As a general principle, subject to the qualifications presently to be 
stated, if an action, unlawful in itself, is done deliberately, and with intent 
to cause mischief or great bodily harm to particular individuals, or 
indiscriminate mischief, and some person is killed in consequence of the 
act, even against or beside the original intention of the slayer, he is in law 
guilty of murder (o).

Under this head fall cases in which particular malice directed 
against one person falls by mistake or accident upon another. Though 
the death caused under such circumstances may in a loose way be called 
accidental, the law does not so regard it. Thus if B. is killed by means 
which were in fact intended to kill or injure A., whether by poison, blow, 
or any other means, the killing of B. is murder if the killing of A. would 
have boon so (p). Thus, if C., having malice against A., strikes at and 
misses him, but kills B., this is murder in C. (q) ; and, if A. and B. engage 
in a deliberate duel, and a stranger coming between them to part them is 
killed by one of them, it is murder in the party killing (r). And where A.

(«) See Tooley's case, 2 1/1. Raym. 1300, 
Holt, C.J.. ante. p. 751.

(o) Font. 201.
(#>) Id. ibid. 1 Hale, 441. R. r. Wil- 

limns. 1 Hale, 409. See R. r. Mawgridge, 
KeL (J.), i:ii ; 17 si. Tr. 87.

(q) 1 East, 1». C. 230.
(r) 1 Hale, 441. Halt. o. 145, p. 472. 

It appears to have been held where the 
combat was by malice prepense, that the 
killing of the person who came to part 
them was murder in both combatants, 
Y. H., 22 Edw. III. Coron. 262. Lambard.

out of Dallison’s Report, p. 217. But 
Hale thinks that it is not murder in both, 
unless both struck him who came to part 
t hem, and says t hat by t he book of 22 Ass. 71, 
Coron. 180 (which seems to be the case more 
at large) he only that gave the stroke had 
judgment, and was executed. 1 Hale, 441, 
to which this note is subjoined: ‘The other 
does not appear to have been before the 
Court ; but, upon putting the case, the 
Court said he that struck is guilty of felony, 
but said nothing as to him wiio did not

3 c 2
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had malice against D., the master of B., and assaulted him, and upon B. 
the servant coming to the aid of his master, A. kills B., it was held murder 
in A. as much as if he had killed the master (#). So, where A. gave a 
poisoned apple to his wife intending to poison her, and the wife, ignorant 
of the matter, gave it to a child who took it and died ; this was held 
murder in A., though he, being present at the time, endeavoured to 
dissuade his wife from giving the apple to the child ((). Where A. mixed 
poison in an electuary sent by an apothecary to her husband, with intent 
to poison him, which did not kill him, but afterwards killed the apothecary 
who to vindicate his reputation tasted it himself, having first stirred it 
about, some doubt was entertained, because the apothecacy, of his own 
hand, without incitement from anyone, not only partook of the electuary, 
but mingled it together, so as to incorporate the poison, and make its 
operation more forcible than the mixture as made by the wife of A. But 
ultimately the judges resolved that A. was guilty of murder, for the 
putting the poison into the electuary was the cause of the death : and 
if a person prepares poison with intent to kill any human being, such 
person is guilty of the murder of any one who is killed thereby (m). So 
if A. puts poison into wine, with intent to kill B., and (J. drinks the wine 
and dies, A. is guilty of the murder of C. ; and it makes no difference that 
the wine, unless stirred up, would not have killed C\, and that C., thinking 
there was sugar in it, stirred it up (v).

So, where a person gave medicine to a woman to procure abortion (w), 
and where a person put skewers into the womb of a woman for the 
same purpose (z). bv which in both cases the women were killed, these 
a* ts were held murder ; for though the death of the woman was not 
intended, the acts were deliberate and malicious, and necessarily 
attended with great danger to the person on whom they were practised.

Where the prisoner was indicted for the wilful murder of a woman, 
and it appeared that the woman had died as a result of the prisoner 
having injected mercury or used other means upon her with the intention 
of procuring abortion, Bigham, J., told the jury : ‘ If you are of opinion 
that the girl died as a result of the prisoner's unlawful operation, he is 
guilty of murder ... I do not mean to say that there are not some cases 
where this rule of law is not applicable. There may be cases where death 
is so remote a contingency that no reasonable man could have taken it 
into his consideration. ... If you can think that though the prisoner 
may have administered the injection, he nevertheless could not have 
contemplated that it could have resulted in death, then he is not guilty 
of the graver charge, but is guilty of the lesser crime of manslaughter * (y).

Even where no mischief is intended to any particular individual, if 
there is a general malice or depraved inclination to mischief, fall where it 
may ; the act itself being unlawful, attended with probable serious 
danger, and done with a mischievous intent to hurt people, the killing is

(«) 1 Hale, 438.
\t) K. v. Saunders, Plowd. 473. 1 Hawk, 

c. 31. *. 45. 1 Hale. 43d.
(M) K. V. C .re, 0 Co. Rep. 81. 77 E. R. 

853. 1 Hawk, c 31. ». 43. I Hale, 43(1.
(v) 9 Co. Rep. 81. See R. v. Michael,

2 Mood. 120.
(r) 1 Hale. 429.
(z) R. v. Tinckler, 1 East, P. C. 230. 354 ; 

i Dm, v.
(y) R. «>. Whit marsh. 62 J. P. 711, 

Bigham, J
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in law murder (z). Thus, if a man deliberately, and with intent to do 
mischief, rides upon a horse used to kick, or coolly discharges a gun, among 
a multitude of people, and death results, it will be murder (a). So, if a 
man resolves to kill the next man he meets, and does kill him, it is murder, 
although he knew him not ; for this is universal malice (6). Upon the 
same principle, if a man, knowing that people are passing along the street, 
throws a stone likely to do injury, or shoots over a house or wall with 
intent to do hurt to people, and one is thereby slain, it is murder on 
account of the previous malice, though not directed against any particular 
individual ; for it is no excuse that the party was bent upon mischief 
generally (c).

It has been said that whenever an unlawful act (an act malum in se), 
is done in prosecution of a felonious intent ion, and death ensues, it will be 
murder : as if A. shoots at the poultry of B. intending to steal the poultry, 
and by accident kills a man, this will be murder by reason of the felonious 
intention of stealing (d). But Holt, C.J., said that the dictum of Coke 
(3 Inst. 56), was too large and that ‘ there must be a design of mischief to the 
person, as to commit a great riot ’ (e). And upon an indictment for murder 
against a man who had set fire to his house with intent to defraud his 
insurers, and had thereby caused the death of an imbecile son of his, 
Stephen, J., said : ‘ I think that, instead of saying that an act done 
with intent to commit a felony and which causes death amounts to murder, 
it would be reasonable to say that any act known to be dangerous to life 
and likely in itself to cause death done for the purpose of committing 
a felony which caused death, should be murder ’ (/). And it has been 
held, that if such offenders as were mentioned in 21 Edw. I., st. 2 (h) (De 
malefactoribus in parcis), killed the keeper, &c., it was murder in all, 
although the keeper ordered them to stand, assaulted them first, and 
they fled, and did not turn till one of the keeper’s men had fired and 
hurt one of their companions (t).

(z) 1 Halo, 475. 1 East, P. C. 231.
(«) 1 Halo, 47(1. 4 HI. Com. 200. 1 

Hawk. c. 29, s. 12. 1 East, P. C. 231.
Hawkins, shaking of the instance of the 
person riding a horse used to kick amongst, 
a crowd, says, it would 1k> murder, though 
the rider intended no more than to divert 
himself by putting the people into a fright.
1 Hawk. c. 31, s. 08, and see ante, p. 079.

(6) 4 HI. Com. 200.
(r) I Hale, 475. 3 Co. Inst. 57. 1 East,

P. C. 231. See remarks by Blackburn, J., 
in the course of the argument in R. t\
Pembliton, 1,. R. 2 C. C. R. 119, and R.
». Intimer, 17 Q.B.D. 359. Sec also R. ».
Martin, 8 Q.B.D. 54, and R. ». Faulkner,
13 Cox, 550.

(d) Post. 258, 259.? Coke (3 Inst. 50) 
says: ‘If the act be unlawful it is murder; 
as if A., meaning to steal a deer in the park 
of B., shoots at the deer, and by the glance 
of the arrow kills a boy that is hidden in 
a bush, this is murder ; for that the act is 
unlawful,’ and lie cites Bract. Lib. 3. 120b.
And then ho draws the distinction between 
shooting wild fowl and shooting at any

tame fowl, and says, if the arrow by mis­
adventure kills a man, it is murder ; and 
cites for the latter position 3 Edw. III. 
Coron. 354, 2 Hen. IV. 18, and 11 Hen. VII. 
23. Hale (1, 38) cites 11 Hen. VII. 23. 
Br. Coron. 229, Proclamation, 12. 22
Ass. pi. 71, and see 1 Hale, 508. R. ». 
Woodburn, 14 St. Tr. 53, 80. In R. ». 
Plummer, Kcl. (J.) 109, 117, the question is 
discussed in the judgment of C.J., and 
Coke’s dictum is explained to mean that if 
two men have a design to steal a hen, and 
one shoots at the hen for the purpose, and 
a man bo killed, it is murder in both, be­
cause the design was felonious ; and it is 
said that with that explanation the books 
cited do warrant that opinion. Foster, 
258-9, cites 3 Co. Inst. 50,and Kel. (J.) 117.

(e) R. r. Keatea, Comb. 406, 409.
0 ) R. v. Semt, 10 Cox, 311,313.
(A) Repealed in 1827 (7 & 8 (3eo. IV. c. 

27). 1 Hale, 491.
(i) 1 East, P. C. 250, citing 1 MS. Sum. 

145. 175. Sum. 37, 40. Palm. 540. 2 
Roll. Rep. 120. The reason is, the Act 
provides that, if after hue and cry made to
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It has been shewn, that where death ensues from an act done in the 
prosecution of a felonious intention, it will be murder (j) ; but a distinction 
is taken in the case of an act done with the intent only of committing a 
bare trespass ; as if death ensues from such act, the offence will be only 
manslaughter (k). Thus, if A. shoots at the poultry of B., intending to 
steal them, and by accident kill a man, it will be murder; yet, if he shoots 
at them wantonly, and without any such felonious intention, and acciden­
tally kills a man, the offence will be only manslaughter (/). And any 
one, who voluntarily, knowingly, and unlawfully, intends hurt to the 
person of another, though he does not intend death, yet, if death ensues 
is guilty of murder or manslaughter, according to the circumstances 
or the nature of the instrument used, and the manner of using it, as 
calculated to produce great bodily harm or not (m). And if a man is 
doing an unlawful act, though not intending bodily harm to any one 
(as if he is throwing a stone at another's horse), and hits a person and 
kills him, it is manslaughter (n).

Incendiarism. -Where a man set fire, to a house whereby a person was 
burnt to death it was held murder (o). On an indictment for murder it 
appeared that the prisoner had set fire to a stack of straw, in an enclosure 
in which was an outhouse or barn, but not adjoining to 8 . While
the fire was burning, the deceased was seen in the flames, and his hotly 
was afterwards found in the enclosure. There was no evidence who he 
was, or how or when he came there, nor whether he had been in the out­
house or merely lying on or beside the stack : nor was there evidence 
that the prisoner had any idea that anyone was, or was likely to be, there, 
and when he saw the deceased, he wanted to save him. It did not exactly 
appear how long the fire had been kindled before it was discovered, but 
very soon after it was discovered the deceased was seen in the flames. 
Bramwell, B., told the jury that ‘ the law laid down was that where a 
prisoner, in the course of committing a felony, caused the death of a 
human being, that was murder, even though he did not intend it. And 
1 hough that mav appear unreasonable, yet, as it is laid down as the law, 
it is our duty to act upon it. The law, however, is that a nmn is not 
answerable except for the natural and probable result of his own act ; 
and therefore, if you should not be satisfied that the deceased was in the 
farm or enclosure at the time the prisoner set fire to the stack, but came 
in afterwards, then, as his own act intervened between the death and the 
act of the prisoner, his death could not be the natural result of the 
prisoner’s act. And in that view he ought to be acquitted on the present 
charge ’ (p).

Grievous Bodily Harm. Where the intent is to do some great bodil;/
stand, they will not yield, but lleo or defend 
themselves, and the keepers kill them in 
taking them, they shall not he troubled in 
any way for it. Therefore all that the 
keejKTs did in this ease w-us lawful, and 
consequently the killing was the killing of a 
party in the duo execution of his duty.

(» AnU, p. 757.
(k) Foet. 258. Coke seems to think 

otherwise, 3 Inst. 50.
(l) Fost. 258, 259. 1 Hale, 475.

tin) 1 East. P.'C. 250, 257. 1 Hale, 39.
I Hair. :t't.

(o) R. r. Smithies, 5 C. & I*. 332. Sen 
l! Semé, 10Cox,811, '</./>. p. 757.

(p) It. r. Horsey, 3 F. & F. 287. The 
question in such a ease would be whether 
the prisoner in 11 ring the stack had com­
mitted a felony within 24 & 25 Viet. c. 97, 
a. 7. Nee R. v. Child. L R. 1 C. C. R. 307, 
310, Blackburn, J.

9583
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harm to another, and death ensues, it will be murder ; as if A. intends 
only to beat B. in anger, or from preconceived malice, and happens to 
kill him, it will be no excuse that he did not intend all the mischief that 
followed ; for what he did was malum in sc, and he must be answerable 
for all its consequences. He beat B. with an intention of doing him 
some bodily harm, and is therefore answerable for all the harm he did (q). 
So if a large stone is thrown at one with a deliberate intention to hurt, 
though not to kill him, and by accident it kills him, or any other, this is 
murder (r). If a wrongful act (an act which the party who commits it 
can neither justify nor excuse) is done under circumstances which shew 
an intent to kill, or to do any serious injury, or any general malice, the 
offence is murder («). But the nature of the instrument, and the manner 
of using it, as calculated to produce great bodily harm or not, will vary 
the offence in all such cases (/).

Practical Jokes. -Upon an indictment for murder it appeared that 
the deceased, being in liquor, had gone at night into a glass-house, and 
laid himself down upon a chest ; and that while he was there asleep the 
prisoners covered and surrounded him with straw, and threw a shovel 
of hot cinders upon his belly ; the consequence of which was that the 
straw ignited, and he was burnt to death. There was no evidence of 
express malice, but the conduct of the prisoners indicated an entire 
recklessness of consequences, hardly consistent with anything short of 
design. Patteson, J., adverted to the fact of there being no evidence 
of express malice, but told the jury that if they believed the prisoners 
really intended to do any serious injury to the deceased, although not to 
kill him, it was murder ; but if they believed their intention to have 
been only to frighten him in sport it was manslaughter (u).

Where Several join to do an Unlawful Act. -Where several persons 
come to a resolution to resist all opposers in the commission of a breach 
of the peace, and to execute it in a manner naturally tending to create 
riot or tumult, e.q. by going to beat a man, or rob a park, or standing 
in opposition to the sheriff’s posse, they must, at their peril, abide the 
event of their actions. And therefore if in doing any of these acts they 
happen to kill a man, they are all guilty of murder (v). But in order to 
make the killing by any, murder in all, of those who are confederated 
together for an unlawful purpose, merely on account of the unlawful act 
done or in contemplation, it must happen during the actual strife or 
unlawful enterprise, or at least within such a reasonable time afterwards 
as may leave it probable that no fresh provocation intervened («»).

The fatal act must appear to have been committed strictly in prose­
cution of the purpose for which the party was assembled ; and therefore, 
if several persons be engaged in an unlawful act, and one of them takes 
the opportunity to kill one of his companions against whom ho bears 
deliberate malice, the rest are not concerned in the guilt of that act,

(</) Font. 250.
I.) I Unir, 440, III.
(*) R. r. Fenton, 1 Lew. 170. Tindul, C.J. 

jtofl. p. 785. Ah to bodily harm ride 
1>. 852.

«) Kcl. (J.) 133. 1 Fast, P. C. 257 .
(u) R. v. Errington, 2 Lew. 217. See ty.

v. Fenton, 1 Lew. 170, and R. v. Franklin, 
15 Cox, 163, fust, p. 785.

(/■) 1 Hawk. o. 81, a 61. Staundf. 17. 
1 Male. 4.30 it seq. 4 HI. Com. 200. 1
Eaat, P. C. 257. And aeo ante, p. 112.

(w) 1 Kart, p. Û too.
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because it had no connection with the crime in contemplation (x). Two 
men were beating another man in the street, and a stranger made some 
remark upon the cruelty of the act, upon which one of the two men gave 
him a mortal stab with a knife. On an indictment of both men as prin­
cipals in the murder ; the judge held that although both were doing an 
unlawful act in beating the man, yet as the death of the stranger did not 
ensue upon that act, and as it appeared that only one of them intended 
any injury to the person killed, the other could not be guilty either as 
principal or accessory (//).

Where a party of smugglers were met and opposed by an officer of 
the Crown, and during the scuffle which ensued a gun was discharged by 
a smuggler, which killed one of his own gang, the question was, whether 
the whole gang were guilty of this murder. The Court agreed that if the 
King's officer, or any of his assistants, had been killed by the shot, it 
would have been murder in all the gang ; and also, that if it had appeared 
that the shot was levelled at the officer, or any of his assistants, it would 
also have amounted to murder in the whole of the gang, though an accom­
plice of their own were the person killed (z). The point upon which the 
case turned was, that it did not appear from any of the facts found that 
the gun was discharged in prosecution of the purpose for which the party 
was assembled (a). In another case the prisoners had been hired by a 
tenant to assist him in carrying away his household furniture in order to 
avoid a distress. They accordingly assembled for this purpose armed 
with bludgeons and other offensive weapons ; and a violent affray took 
place between them and the landlord of the house, who, accompanied on 
his part by another set of men, came to prevent the removal of the goods. 
The constable was called in and produced his authority, but could not 
induce them to disperse : and. while they were fighting in the street, one 
of the company, but which of them was not known, killed a boy who was 
standing at his father's door looking on, but totally unconcerned in the 
affray. The question was raised whether this was murder in all the 
company ; but the majority of the judges held, that as the boy was 
found to be unconcerned in the affray, his having been killed by one of 
the company could not possibly affect the rest ; for the homicide did not 
happen in prosecution of the illegal act (b). This opinion seems to have 
been based on the view that there was no evidence to shew that the 
stroke by which the boy was killed was either levelled at any of the 
opposing party, or was levelled at him upon the supposition that he was 
one of the opponents, and therefore that it was not given in prosecution 
of the purpose for which the party was assembled (c).

(x) 1 Hawk. c. 31, h. 52. Font. 351. 
Ami sec the charge of Foster, J., in R. r. 
Jackson, 9 Harg. St. Tr. 715.

(y) Anon. 8 Mod. 104. 1 Hawk. c. 31, 
a. 52.

(:) It. v. Plummer, Kel. (J.), 109.
(а) Font. 352, and see Mansell and Her­

bert s eaae, 2 Dy. 128 b: 73 K. It. 270.
(б) It. v. Hodgson. 1 I .each 0, cited as It.

». Hnbwm, I fast, P. r IBS. Bolt, GJ.,
and 1‘olloxfcn, C.J., considered the offence 
murder, as all were engaged in an unlawful

act by continuing the affray after the 
constable had commanded the peace. 
They cited Ntaundf. 17, 40; Fite. Corone, 
350; Crompt. 244. See It. r. Plummer. 
ubi supra, and 12 Mod. «129. Thompson’s 
ease, Kel. (J.) 00; and Anon. 8. Mod. 105. 
See also Keilw. 101 ; and Borthwick’s case, 
1 Dougl. 207.

(r) I Fast, P. C. 258, 259 ; and sec the 
remarks of Hale, upon the case of Mansell 
and Herbert 2 (Dy. 128 b.) in 1 Hale, 440, 
441.
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The prisoners, eight in number, each having a gun, upon being found 
poaching by some keepers, who went towards them for the purpose of 
apprehending them, formed into two lines, and pointed their guns at the 
keepers, saying that they would shoot them. A shot was then fired 
which wounded a keeper, but no other shot was fired. It was objected 
that it was clear that there was no common intent to shoot this man, 
because only one gun was fired instead of the whole number. Vaughan, 
B., said : ‘ That is rather a question for the jury, but still on this evidence it 
is quite clear what the common purpose was. They all draw up in lines, 
and point their guns at the gamekeepers, and they are all giving their 
countenance and assistance to the one who actually fires the gun. If it 
could be shewn that either of them separated himself from the rest, and 
shewed distinctly that he would have no hand in what they were doing, 
the objection would have much weight in it’(d). Two private watchmen 
seeing the prisoner and another man with two carts laden with apples, 
which they suspected had been stolen, went up to them, and one walked 
beside the prisoner, and one beside the other man, at some distance from 
each other, and while they were so going along, the prisoner's companion 
stepped back, and with a bludgeon wounded the watchman he had been 
walking with. Garrow, B., said : ‘ To make the prisoner a principal the 
jury must be satisfied that when he and his companion went out with 
a common illegal purpose of stealing apples, they also entertained the 
common guilty purpose of resisting to death, or with extreme violence, 
any persons who might endeavour to apprehend them ; but if they had 
only the common purpose of stealing apples, and the violence of the 
prisoner’s companion was merely the result of the situation in which he 
found himself, and proceeded from the impulse of the moment, 
without any previous concert, the prisoner will be entitled to an 
acquittal (e).

Where the whole of a party of poachers set upon and beat a keeper 
till he was senseless, and having left him lying on the ground, one of them 
after they had gone a little distance returned, and stole his money, it was 
held that he alone was guilty of larceny (/). Where two poachers were 
apprehended by some gamekeepers, and being in custody called out to 
one of their companions, who came to their assistance and killed one of the 
gamekeepers, it was held that this was murder in all, though the blow was 
struck while the two were actually in custody, but that it would not 
have been so if the two had acquiesced and remained passive in 
custody (#/).

Where four poachers were met by a keeper and his assistant, and after 
some words had passed, three of them ran in upon the keeper, knocked 
him down and stunned him ; and when he. recovered himself, he saw all 
of them coming by him, and one said, * Damn ’em we’ve done ’em ' ; 
and when they had got two or three paces beyond him, one of them 
turned back and wounded the keeper in the leg, and then the men set 
off and ran away ; Holland, B., told the jury if they thought the

(rf) R V. Ed mewls, 3 C. ft 1». 390. (/) R. v. Hawkins, 3 C. ft P. 392. Park. J.
(e) R. v. Collison, 4 C. ft P. 668. See R. (</) R. r. YVhithorne, 3 C. ft P. 394, MSS.

r. Howell, 9 C. ft P. 437. 460, Littledale, J. C. S. G. Vaughan, 11. Sec ante, p. 760.
R. v. Lee, 4 F. ft F. (13.
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prisoners were acting in concert, they were all equally guilty of inflicting 
the wound (h).

Where, upon an indictment for maliciously cutting, the question was, 
how far one prisoner was concurring in the act of the other ; Park, J,, 
told the jury that ‘ If three persons go out to commit a felony, and one of 
them, unknown to the others, puts a pistol in his pocket, and commits a 
felony of another kind, such as murder, the two who did not concur in 
this second felony will not bo guilty thereof, notwithstanding it happened 
while they were engaged with him in the felonious act for which they went 
out ’ (»).

Where on an indictment for murder it appeared that the deceased was 
found tied hand and foot with string, and something forced into her 
throat, by which she had been suffocated, and the house in which she was 
had been forcibly entered, and the object evidently had been robbery ; 
the jury were told that if they were satisfied that the deceased met with 
her death from violence by any person or persons to enable them to 
commit a burglary or any other felony, although they who inflicted the 
violence might not have intended to kill her, all who were parties to that 
violence were guilty of murder (j).

The prisoner was indicted for manslaughter, A. began a quarrel with 
the deceased, and called C. out of a public-house, and both went after 
the deceased into a cellar and began to beat him with their fists. In the 
course of the fight the deceased received from one or other of the men a 
blow from a piece of timber which was in the cellar. A. was tried and 
convicted of manslaughter, and Cleasby, B., is reported to have ruled that 
A., having invited C. down into the cellar to beat the deceased, was 
answerable for whatever was done afterwards. Lush, J., is reported to 
have said that might be so, and yet that C. would not be responsible for 
all that A. did. If two men concerted together to fight two other men 
with their fists, and one struck an unlucky blow causing death, both would 
be guilty of manslaughter. But if one used a knife or other deadly 
weapon, such as this piece of timber, without the knowledge or consent of 
the other, he only who struck with the weapon would be responsible for 
the death resulting from the blow given by it (Z).

(A) K. <\ Warner, 1 Mood. 380.
(<) R. r. Duffey, 1 Lew. 104. See R. r. 

Maeklin, 2 Iz-w. 225. Alderson, B.
O') R. v. Franz, 2 F. & F. 580. ‘In R. 

>'■ Luck, 3 F. & F. 483, the marginal note 
is not warranted by the ease, and the ease 
is very inaccurately stated, ltyles, J., is 
reported to have directed the grand jury 
that, •• as the poachers were not engaged in 
a felony, the use of the flail with violence 
might reduce the offence to manslaughter.” 
It is iH-rfectly clear that there is no such 
distinction known to the law as to the 
manner of arrest between cases of felony 
and misdemeanor, where the right to arrest 
at the time and place, and by the person 
attempting it. exists; and an attack with 
such a dangerous instrument as a flail, in

order to arrest any one for a felony, would 
clearly reduce the offence to manslaughter ; 
it is plain there was no reason for drawing 
any such distinction, and therefore tin- 
report is probably erroneous.’ 0. S. (S. 
See R. v. Skeet, f i-\ A F. 981.

(*) R. r. Caton, 12 a»*, 614. See R. r. 
Turner, 4 F. t F. 331), where Channell, R., 
ruled that it was otherwise on a charge 
of manslaughter. The ruling of Lush, 
seems correct. In R. r. Price, 8 Cox, 9ft, 
Ryles, J., directed the jury as to the respon­
sibility for homicide in a case where a sailor, 
who was being maltreated by a gang of six 
other sailors, was stabbed with a knife by 
one of them. Rut the report of the ease is 
too inaccurate to make the case of any 
value as an authority.
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Sect. X.—Of Killing in consequence of some Lawful Act being 
Criminally or Improperly Performed, or of some Act per­
formed without Lawful Authority.

Officers of Justice Acting Improperly.—The special protection given 
by the law to ministers of justice, in the execution of their duties, has 
already been stated (/), but it is lost if they misconduct themselves in the 
discharge of their duty. Thus, though in cases civil or criminal, an 
officer may repel force by force, where his authority to arrest or imprison 
is resisted, and will be justified in so doing even if death should be the 
consequence (m) ; yet he ought not to proceed to extremities upon every 
slight interruption, nor without reasonable necessity (n). And if he 
should kill where no resistance is made, it will be murder : and it is pre­
sumed that the offence would be of the same magnitude if he should kill 
a party after the resistance is over and the necessity has ceased, provided 
that sufficient time has elapsed for the blood to have cooled (o). Again, 
though where a felon flying from justice is killed by the officer in the 
pursuit, the homicide is justifiable if the felon could not be otherwise 
overtaken {p) ; yet where a party is accused of a misdemeanor only, 
and flies from the arrest, the officer must not kill him, though there 
is a warrant to apprehend him, and though he cannot otherwise be 
overtaken ; and if he does kill him, it will in general be murder (q) ; but, 
it may amount only to manslaughter, if it appears that death was not 
intended (r).

So, in civil suits, if the party against whom the process is issued, flics 
from the officer endeavouring to arrest him, or if ho flies after being 
arrested or taken in execution, and the officer not being able to overtake 
him makes use of any deadly weapon, and by so doing, or by other means, 
intentionally kills him in the pursuit, it will amount to murder («). 
But if the officer, in the heat of the pursuit, and merely in order to 
overtake the party, should trip up his heels, or give him a stroke with an 
ordinary cudgel, or other weapon not likely to kill, and death should 
unhappily ensue, this will not amount to more than manslaughter, 
if, in some cases, even to that offence (t).

Where a collector, having distrained for a duty, laid hold of a maid­
servant who stood at the door to prevent the distress being carried away, 
and beat her head and back several times against the door-post, of which 
she died ; although the Court held her opposition to the officer to be a 
sufficient provocation to extenuate the homicide, vet they were clearly

(/) Ante, p. 721 cl mq.
(m) Pont, p. 813. 
in) 4 Bl. Com. 180.
(o) 1 East, P. 297. The crime will at 

least he manslaughter. MSS. Burnet, 37.
(/>) 1 Hale, 481. 4 BL Com. 170. Post. 

271. But if ho may be taken in any ca.se 
without such severity, it is, at least, man­
slaughter in him who kills him ; and t In­
jury ought to inquire whether it were done 
of necessity or not. 1 East, P. C. 298.

(g) Post'. 271. 1 Hale, 481.

(r) Fust. 271. I East. P. C. 302.
(*) 1 Hale. 481. Post. 271. I East, 

P. V. 300, 307. laying hold of the 
prisoner and pronouncing words of arrest, 
is an actual arrest ; or it may he made 
without actually laying hold of him, if he 
submit to the arrest. Horner r. Battyn 
and another, Bull. (N. P.)62, and see 1 East, 
P. <;. 800. But sri' Arrowsmith t>. Le 
Mesurior, 2 B. & P. (N. B.) 211, and Berry 
e. Adamson, fi B. & C. 528.

(0 Fost. 271.
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of opinion that he was guilty of manslaughter in so far exceeding the 
necessity of the case (u).

An officer in the impress service put one of his seamen on board a 
boat belonging to C., a fisherman, with intent to bring it under the stern 
of another vessel, in order too see if there were any fit objects of the impress 
service on board. The boat steered away in another direction ; and the 
officer pursued in another vessel for three hours, firing several shots at 
her, with a musket loaded with ball, for the purpose of hitting the hal­
yards, and bringing the boat to, which was found to be the usual way, 
and one of the shots unfortunately killed C. The Court said it was 
impossible for it to be more than manslaughter (v). It is presumed that 
this decision proceeded on the grounds that the musket was not levelled 
at the deceased, nor any bodily hurt intended to him : but that as such 
an act was calculated to breed danger, and not warranted by the law, 
though no bodily hurt were intended, the killing was manslaughter (w). 
By the Customs Consolidation Act, 1876 (39 & 40 Viet. c. 36) it is provided, 
s. 181, that ‘ If any ship or boat liable to seizure or examination under the 
Customs Acts shall not bring to on being required so to do the master of 
such ship or boat shall forfeit the sum of £20 : and on such ship or boat 
being chased by any vessel or boat in His Majesty’s navy, having the 
proper pendant and ensign of His Majesty's ships hoisted, or by any 
vessel or boat duly employed for the prevention of smuggling, having a 
proper pendant and ensign hoisted, it shall be lawful for the captain, 
master, or other person, having the charge or command of such vessel 
in His Majesty’s navy, or employed as aforesaid (first causing a gun to 
be fired as a signal), to fire at or into such vessel or boat ; and such 
captain, master, or other person, acting in his aid, or by his direction, 
shall be, and is hereby indemnified and discharged from any indictment, 
penalty, action, or other proceeding for so doing (x).

If an officer makes an arrest out of his proper district (except under 
authority of statute), or if an officer has no warrant or authority at all, 
he is not entitled to the special protection of the law ; and if he purposely 
kills the party for not submitting to such illegal arrest, it will be murder 
in all case , at least where an indifferent person acting in the like manner, 
without any such pretence, would be guilty to that extent (?/).

So if a court-martial orders a man to be flogged where it has no 
jurisdiction, and the flogging kills the man, the members who concurred 
in that order are guilty of murder (z).

It is no excuse for killing a man that he was out at night as a ghost 
dressed in white for the purpose of alarming the neighbourhood. The 
neighbourhood of H. had been alarmed by what was supposed to be a 
ghost ; the prisoner went out with a loaded gun to take the ghost ; and 
upon meeting with a person dressed in white, immediately shot him. 
M’Donald, C.B., Rooke and Lawrence, JJ., were clear that this was 
murder, as the person who appeared as a ghost was only guilty of a mis­
demeanor ; and no one might kill him, though he could not otherwise

(u) (Ioffe's case, 1 Ventr. 21(1.
(v) R. v. Phillips, 2 Cowp. 830.
(«•) I East, P. C. 308.
\r) This replaces 10 & 17 Viet. c. 107,

s. 218, ride ante, p. 373, el seq.
(y) I East, P. C. 312.
(z) Warden v. Bailey, 4 Taunt. 07, 

Heath, J.
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be taken. The jury, however, brought in a verdict of manslaughter ; 
but the Court said that they could not receive that verdict ; and told the 
jury that if they believed the evidence they must find the prisoner guilty 
of murder ; and if they did not believe the evidence, they should acquit 
the prisoner. The jury then found the prisoner guilty (a).

Upon a trial for murder, it appeared that the prisoner, an excise officer 
being in the execution of his office, had seized with the assistance of 
another person, two smugglers in the act of landing whiskey, contrary 
to law. The deceased had surrendered himself quietly into the hands 
of the prisoner, but shortly afterwards, when the prisoner was off his 
guard, he assaulted him violently with an ash stick, which cut his head 
severely in several places, and he lost much blood, and was greatly weak­
ened in the struggle which succeeded. The officer, fearing the deceased 
would overpower him, and having no other means of defending himself, 
discharged a pistol at the deceased’s legs, in the hopes of deterring him 
from any further attack, but the discharge did not take effect, and the 
deceased prepared to make another assault. Seeing this, the prisoner 
warned him to keep off, telling him that he must shoot him if he did not ; 
but the deceased disregarded the warning, and rushed towards him to 
make a fresh attack ; he thereupon fired a second pistol and killed him. 
Holroyd, J., told the jury, * An officer must not kill for an escape, where 
the party is in custody for a misdemeanor ; but if the prisoner had reason­
able ground for believing himself to be in peril of his own life, or of bodily 
harm, and no other weapon was at hand to make use of, or if he was 
rendered incapable of making use of such weapon by the previous violence 
that he had received, then he was justified. If an affray arises, and blows 
are received, and weapons used in heat, and death ensues although the 
party may have been at the commencement in the prosecution of some­
thing unlawful, still it would be manslaughter in the killer. In this case 
it is admitted that the custody was lawful. The question is, whether, 
under all the circumstances, the deceased being in the prosecution of an 
illegal act, and having made the first assault, the prisoner had such reason­
able occasion to resort to a deadly weapon to defend himself, as any 
reasonable man might fairly and naturally be expected to resort to * (/>).

Gaolers and their officers are under the same special protection as 
other ministers of justice ; but in regard to the great power which they 
have over their prisoners, the law watches their conduct with a jealous 
eye, and they must not exceed the necessity of the case in the execution 
of their duty. The coroner must hold an inquest upon the body of every 
person who dies in prison (c). If the death was owing to cruel and 
oppressive usage upon the part of the officer of the prison, or, to speak in 
the language of the law, to duress of imprisonment, it will be deemed wilful 
murder in the person actually guilty of such duress (d).

A gaoler, knowing that prisoner infected with the small pox lodged 
in a certain room in the prison, confined another prisoner against his will

(«) R. v. Smith, O. B. Jan. 1804, MS. 
Bayley, J. Thu prisoner was reprieved. 
4 HI. Coin. 201 n.

(6) R. r. Pouter, l l>iw. 187.
(() Coroners Act, 1887 (60 & 61 Viet.

c. 71), a. 3(1).
(d) Font. 321, 322. 1 Hale. 4M. R. r. 

Huggins, 2 Sir. SSL*. Sec R, V. Allen, 7 C. 
& 1*. 163, and R. v. Green, 7 C. & P. 150, 
post, p. 709.
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in the same room. The second prisoner, who had not had the disease, 
of which fact the gaoler had notice, caught the disease, and died of it ; 
this was held to be murder (e).

H., the warden of the Fleet prison, appointed one G. as his lawful 
deputy, G. had a servant, B., whose business it was to take care of the 
prisoners, and particularly of one A. ; and B. put A. into a new-built 
room, over the common sewer, the walls of which were damp and un­
wholesome, and kept him without fire, chamber pot, or other necessary 
convenience, for forty-four days, when he died. It appeared that B. 
knew the unwholesome situation of the room, and that H. knew the 
condition of the room fifteen days at least before the death of A., as he 
had been once present at the prison, and seen A. under such duress of 
imprisonment, and turned away ; at which time B. shut the door of the 
room, in which A. continued till he died. It was found that A. had 
sickened and died by duress of imprisonment, and that during the time 
G. was deputy, H. sometimes acted as warden. Upon these facts the 
Court were clearly of opinion that B. was guilty of murder. But they 
thought that It. was not guilty, as it could not be inferred, from merely 
seeing the deceased once during his confinement, that Jl. knew that his 
situation was occasioned by the improper treatment, or that he consented 
to the continuance of it ; and they said, that it was material that the 
species of duress, bv which the deceased came to his death, could not be 
known by a bare looking-in upon him. H. could not know the circum­
stances under which he was placed in the room against his consent, or 
the length of his confinement, or how long he had been without the decent 
necessaries of life : and it was likewise material that no application was 
made to H., which perhaps might have altered the case. And the Court 
seemed also to think that as B. was the servant of G., and G. had the 
actual management of the prison, the accidental presence of the principal 
would not amount to a revocation of the authority of the deputy (/).

An assault upon a gaoler, which would warrant him (apart, from 
personal danger) in killing a prisoner, must, it should seem, lie such from 
whence he might reasonably apprehend that an escape was intended, 
which he could not otherwise prevent (y).

Execution of Sentence. In the execution of sentence upon criminals, 
the execution owjld not to vary from the judgment ; for if it does, the officer 
will be guilty of a felony at least, if not of murder (A). And in con­
formity to this rule, it has been held, that if the judgment were to be 
hanged, and the officer beheaded the party, it was murder (i) ; and that 
even the King could not change the punishment of the law by altering the 
hanging or burning into beheading, though, when beheading was part of 
the sentence, the King might remit the rest (/). But others have thought,

(0 Font. 322, referring to Cas tell r. 
Rumhridge, 2 Str. 8f>4, an u|>|>eal of murder.

(/) It. V. Huggins, 2 Str. 8S2; 2 1/1. 
Ravin. If»74: 02 K. It. 618; 9 St. Tr. III. 
Fust. 322. I Kant, 1*. C. 331.

(y) 1 Kant. P. C. 331, citing I MS. Sum. 
146, aemb. l’ult. 120, 121. In 1 Hawk, 
o. 28. a. 18, it i-< said that if a criminal In 
trying to break the gaol assaults the gaoler 
he may be lawfully killed by him in the

w I Huh. :'"I 1 Hala. 411. :t Oe.
Inat. 62, 211. 4 111. Com. I7U. Nee R. r. 
Antrobus. 2 A. & E. 788.

(») I Hale. 433. 454, 4<M, 601. 2 Hale. 
4M. 3 Co. Inst. 62. 4 HI. Com. 170.

(;') 3 Co. Inst. 62. 2 Hale, 412. In the 
case of treason the mode of execution can 
now be altered from hanging to beheading, 
64 Uco. 111. c. 140, «. 2.
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more justly, than this prerogative of the Crown, founded in mercy and 
immemorially exercised, was part of the common law (&) ; and that 
though the King could not by his prerogative vary the execution so as to 
aggravate the punishment beyond the intention of the law, yet he might 
mitigate the pain of infamy : and accordingly that an officer, acting upon 
a warrant from the Crown for beheading a person under sentence of death 
for felony, would not be guilty of any offence (l). But the rule may apply 
to an officer varying from the judgment of his own head, and without 
warrant or the colour of authority (m). And if an officer, whose duty it 
is to execute a sentence of whipping, should exceed all bounds of 
moderation, and thereby cause the party’s death, it is said that he will 
at least be guilty of manslaughter (n).

Discipline at Sea. Persons on board ship arc necessarily subjected 
to something like a despotic government, and it is extremely important 
that the law should regulate the conduct of those who exercise dominion 
over them (o). In vessels belonging to the Royal Navy the correction of 
seamen is regulated by the Naval Discipline Act (29 & 30 Viet. c. 109) 
and the King’s Regulations and Admiralty Instructions (p). The discipline 
of British merchant ships is governed by sects. 220-228 of the Merchant 
Shipping Act, 1894 (57 & 58 Viet. c. GO). In a case of manslaughter 
against the captain and mate of the vessel, by accelerating the death of 
a seaman really in ill health, but whom, they allege, they believe to be a 
skulker, that is, a person endeavouring to avoid his duty, the question is 
(in determining whether it is a slight or aggravated case), whether the 
phenomena of the disease were such as would excite the attention of 
humane and reasonable men ; and, in such a case, if the deceased is taken 
on board after discharge from a hospital it is important to inquire 
whether he was sent on board by the surgeon of the hospital as a person 
in a fit state of health to perform the duties of a seaman (</).

Domestic and Scholastic Correction. -Parents, masters, and other 
persons having authority in foro domestico, may inflict resonabh; chas­
tisement on those under their care, such as children, pupils, or apprentices, 
and if death ensues without their fault, it will not be felony (r). In the 
case of a schoolmaster the right is said to exist by delegation from the parent 
or guardian of the child : and the delegation is not limited to acts of the 
child within four walls of the school, even in a day school («). But if the 
correction exceeds the bounds of due moderation, either in the measure of 
it, or in the instrument used, the death ensuing will be either murder or 
manslaughter, according to the circumstances of the case. Where the 
fact is done with a dangerous weapon, improper for correction, and likely 

(*) Font. 270. F. N. n. 144 h. 10 Rym. 271. Lamb r. Burnett, 1 C'r. & J. 291.
Fœd. 284.

(/) Fast. 208. 4 Bl. Com. 405. 1 East, 
V. C. 335.

(m) Female traitors used in mercy to be 
strangled before they were burnt ( Fost. 
208). They are now liable to bo hanged, 
and not to be burnt. 30 (leo. III. c. 48, 
a. 1.

(m) 1 Hawk. c. 29, s. 5. As to mode of 
exceuting sentences of whipping, vide ante, 
p. 213.

(o) See The Aijincourt, 1 Hagg. Adm.

(/>) Set* oflicial edition of 190(5.
(9) R. r. Leggett, 8 C. & 1\ 191, Alder 

son. It., Williams and Colt man, J.J.
(r) This right is expressly saved by the 

Children Act, 1908 (8 Edw. VII. c. 07). 
s. 37, post, p. 921. Sec 11 alii well V, Counsell, 
M I- T. 1V s.) 171 

(9) Cleary *’• Booth [1893], 1 Q.B. 405, 
4159, Cave, j. As to the authority of under- 
masters to inflict chastisement, see Mansell 
v. (iriflin [1908], 1 K.B. 100, Phillimore and 
Walton, JJ.
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(the age and strength of the party being duly considered) to kill or maim ; 
such as an iron bar, a sword, a pestle, or great staff , or where the party 
is kicked to the ground, his belly stamped upon, and so killed, it will be 
murder (/). Thus, where a master had employed his apprentice to do 
some work in his absence, and on his return found it had been neglected, 
and thereupon threatened to send the apprentice to Bridewell, to which 
the apprentice replied, * I may as well work there, as with such a master ’ ; 
upon which the master struck the apprentice on the head with a bar of 
iron which he had in his hand, and the apprentice died of the blow ; it was 
held murder : for if a father, master, schoolmaster, correct his child, 
servant, or scholar, it must be with such things as are fit for correction, 
and not with such instruments as will probably kill them ; otherwise, 
under pretence of correction, a parent may kill his child ; and a bar of 
iron is no instrument of correction (u).

The prisoner having employed her stepdaughter, a child of ten, to 
reel some yarn, and finding some of the skeins knotted, threw at the 
child a four-legged stool which struck her on the right temple, and 
caused her death. The stool was of sufficient size and weight to give 
a mortal blow : but the prisoner did not intend when she threw it to 
kill the child. These facts were stated in a special verdict, but the 
matter was considered of great difficulty, and no opinion was ever 
delivered by the judges (v).

In R. v. Wiggs (w), a shepherd boy had suffered some of the sheep, 
which he was employed in tending, to escape from their pen. The boy's 
master, the prisoner, seeing the sheep get out, ran towards the boy, and 
taking up a stake that was lying on the ground, threw it at him. The 
stake hit the boy on the head, and fractured his skull, of which fracture 
he soon afterwards died. Nares, J., after stating that every master 
had a right moderately to chastise his servant (x), but that the chastise­
ment must be on just grounds, and with an instrument properly adapted 
to the purposes of correction, desired the jury to consider, whether the 
stake, which, lying on the ground, was the first thing the prisoner saw, in 
the heat of his passion, was, or was not, under such circumstances, and 
in such a situation, an improper instrument. For that the using a weapon 
from which death is likely to ensue, imports a mischievous disposition ; 
and the law implies that a degree of malice attended the act, which, if 
death actually happen, will be murder. Therefore, if the jury should 
think the stake was an improper instrument, they would further consider 
whether it was probable that it was used with an intent to kill ; that

(0 I Hawk. V. 29. a. 6. I Hal*-, 454, 
473. R. v. Keite, 1 Ld. Raym. 138, 144: 
01 K. R. 08».

(u) R. v. CJrcy, Kel. (J.) 04. Post. 202. 
Set- R. v. Wall, 28 St. Tr. 51, 145, Mac- 
Donald, C.B.

(v) R. r. Hazel, 1 Leach, 308. Ante, p. 008. 
(u>) 1 Leach, 378 n. See also R. v.

Conner, 7 C. & P. 438, ante, p. 720.
(z) In Combe'» cane, 9 Co. Rep. 70 a. it 

id said to have been held in 33 Kdw. HI. 
Très pans 868, that * the lord may beat hid 
villein for cause or without cause and the

villein shall not have any remedy.' In 
R. v. Mawgridge, (12 St. Tr. 57; Kel. (J.) 
133) it was held that ‘If a |iarent or a master 
be provoked to a degree of passion by some 
miscarriage of the child or servant, and the 
parent or master shall proceed to correct 
the child or servant with a moderate 
weapon, and shall by chance give him an 
unlucky stroke, so as to kill him, that is 
but a misadventure. But if a parent or 
master shall use an improper instrument 
in the correction, then if he kills the child 
or servant it is murder.'
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if they thought it was, they must find the prisoner guilty of murder ; 
but if they were persuaded it was not done with an intent to kill, the crime 
would then at most amount to manslaughter. The jury found it man­
slaughter. In this case it is presumed that the learned judge must be 
understood as meaning, that if the jury should think the instrument 
so improper as to be dangerous, and likely to kill or maim, the age and 
strength of the party killed being duly considered, the crime would amount 
to murder ; as the law would in such case supply the malicious intent ; 
but that if they thought that the instrument, though improper for the 
purpose of correction, was not likely to kill or maim, the crime would oidy 
be manslaughter, unless they should also think that there was an intent 
to kill (//).

Though the correction exceeds the bounds of moderation, the Court 
will pay regard to the nature of the provocation, where the act is mani­
festly accompanied with a good intent, and the instrument not such as 
must, in all probability, occasion death, though the party were hurried 
to great excess. A father, whose son had frequently been guilty of 
stealing, and who, upon complaints made to him of such thefts, had often 
corrected the son for them ; at length, upon the son being charged with 
another theft, and resolutely denying it, though proved against him, 
beat him in a passion with a rope, by way of chastisement for the 
offence, so much that he died. The father expressed the utmost horror, 
and was in the greatest affliction for what he had done, intending only 
to have punished him with such severity as to have cured him of his 
wickedness. The judge, by whom the father was tried, consulted his 
colleague in office, and the principal counsel on the circuit, who all 
concurred in opinion that it was only manslaughter ; and so it was 
ruled (z).

The deceased, a girl about fifteen, with her younger sister, had been 
placed, after their mother's death, under the care of an aunt, who employed 
them in stay-stitching fourteen or fifteen hours a day, and, when they 
did not do the required quantity of work, severely punished them with 
the cane and the rod. The deceased was in consumption, and did not do 
so much work as her sister, and, in consequence, was much oftener and 
more cruelly punished by the aunt, who accompanied her corrections 
with very violent and threatening language, and said that she was sure 
that the girl was acting the hypocrite and shamming illness, and that 
she had a very strong constitution. The surgeon said she died from 
consumption, but that her death was hastened by the treatment she had 
received. Under these circumstances, the counsel for the prosecution 
thought there was not proof of malice sufficient to constitute the crime 
of murder, as the aunt always alleged that she believed the girl was sham­
ming illness, and was really able to do the work required, and which it 
appeared her younger sister actually did, and the Court concurred in 
that opinion (a).

On an indictment for manslaughter, it appeared that the prisoner, a 
schoolmaster, having the care of the deceased, a boy of thirteen or 

(//) Sco R. r. Turner, Comb. 407-408, Serjt. Pointer’» MS. 1 East, P. C. 201.
cited ante, p. 008.

(:) Anon. Worcester Spr. Ass. 1775, 
VOL. 1.

(«) R. v. Chccscman, 7 C. & P 455,
Vaughan, J.

3 i)



770 [HOOK IX.Of Homicide,

fourteen, wrote to his father, stating that the boy was obstinate, and 
that, were he his own child, he should, after warning him, as he had done, 
subdue his obstinacy, by chastising him severely, and, if necessary, he 
should do it again and again, and continue it again even if he held out 
for hours. The father replied, ‘ I do not wish to interfere with your plan.’ 
The prisoner took the boy into a room downstairs, and beat him for about 
two hours, between ten and twelve, with a thick stick ; using also a 
skipping-rope. About midnight the prisoner beat him again, until about 
half-past twelve, when the boating and crying suddenly stopped. About 
seven the next morning, the prisoner said he had found the boy dead, and 
almost stiffening. A medical examination shewed that the thighs and 
other parts of the body were covered with bruises, and that there had 
been profuse bleeding and extravasation of blood caused by excessive 
and protracted beating, and that the immediate cause of death was 
exhaustion arising therefrom. The medical witnesses stated that upon 
the evidence, coupled with the prisoner's statement, the boy at seven 
o’clock in the morning must have been dead about six hours ; so that 
their evidence went to shew that he died about the time when the beating 
was heard suddenly to cease. The prisoner had not avowed the beating 
until its effects had been discovered by a post-mortem examination, and 
had sent the body home so closely wrapped up that the bruises were not 
detected until the coverings were removed in consequence of rumours 
prevailing. There was no post-mortem examination prior to the inquest, 
at which the surgeon, who was called in by the prisoner at seven o’clock 
and who had only seen the boy’s face, was examined, and the prisoner, 
who suggested that the boy had died of disease of the heart. The stick 
was at one end an inch thick ; at the other it was edged with brass about 
the circumference of a sixpence, and there were holes in the shins of the 
deceased corresponding therewith, and which the medical witness thought 
must have been produced by poking therewith. The prisoner and his 
wife had been for some time going up and down stairs engaged in washing 
out the stains of blood in the night. Coekburn, C.J., said : ‘ By the law 
of England, a parent or a schoolmaster, who for this purpose represents the 
parent, and has the parental authority delegated to him, may, for the 
purpose of correcting what is evil in the child, inflict moderate and 
reasonable corporal punishment, always, however, with this condition, 
that it is moderate and reasonable. If it be administered for the grati­
fication of passion or of rage, or if it be immoderate and excessive in its 
nature and degree, or if it be protracted beyond the child’s powers of 
endurance, or with an instrument unfitted for the purpose and calculated 
to produce danger to life or limb ; in all such cases the punishment is 
excessive, the violence is unlawful, and if death ensues it will be man­
slaughter ’ [at least] ; and (after commenting on the evidence) ‘ it is 
true that the father authorised the chastisement, but he did not, and no 
law could, authorise an excessive chastisement. There can be no doubt 
that the prisoner thought the boy obstinate, but that did not excuse 
extreme severity and excessive punishment * (b).

(6) It. v. Hoploy, 2 F. * F. 202. * The lainly ought to have been for murder.' 
indictment was for manslaughter : it ccr- C. 8. Cl.



771chap. I.) By Lawful Acts Improperly Performed.

In 11. v. Griffin (c), where the father of a child two and a half years 
old had beaten it with a strap, Martin, B., after consulting Willes, J., 
said : ‘ The law as to correction has reference only to a child capable of 
appreciating correction, and not to an infant two years and a half old. 
Although a slight slap may be lawfully given to an infant by her mother, 
more violent treatment of an infant so young bv her father would not 
be justifiable ; and the only question for the jury to decide is whether 
the child’s death was accelerated or caused by the blows inflicted by the 
prisoner.’

Careless Performance of Ordinary Duties. -If persons, in pursuit of 
their lawful and common occupations, see danger probably arising to 
others from their acts, and vet persist, without giving sufficient warning 
of the danger, and cause death, such killing seems in law to be murder. 
Thus, if workmen throwing stones, rubbish, or other things from a house, 
in the ordinary course of their business, happen to kill a person under­
neath, the question will be, whether they deliberately saw the danger, or 
betrayed any consciousness of it. If they did, and yet gave no warning, 
the act will amount to murder from its gross impropriety (d). So, if a 
person driving a cart or other carriage happens to kill another, and it 
appears that he saw, or had timely notice of the mischief likely to ensue, 
and yet drove on, it will be murder (c). Such acts are deliberate, and 
manifest a heartless disregard of social duty (/).

Where persons employed about a lawful occupation, from which 
danger may probably arise to others, neglect the ordinary precautions, it 
will be manslaughter, at least, on account of such negligence (r/). Thus, 
if workmen throw stones, rubbish, or other things from a house, in the 
ordinary course of their business, by which a person underneath happens 
to be killed, if they did not look out and give timely warning to such as 
might be below, and there was even a small probability of persons passing 
by, it will be manslaughter (A). It was a lawful act, but done in an 
improper manner. It has, indeed, been said, that if this be clone in the 
streets of London, or other populous towns, it will be manslaughter, not­
withstanding such caution used (*). But this must be understood with 
some limitation. If it is done early in the morning, when few or no 
people are stirring, and ordinary caution is used, the party may be excus­
able ; but when the streets are full, such ordinary caution will not suffice ; 
for, in the hurry and noise of a crowded street, few people hear the 
warning, or sufficiently attend to it (/).

On an indictment for the manslaughter of a lunatic, it appeared that, 
the prisoner, who was an attendant at a lunatic asylum, turned on the

(r) 11 Cox, 402.
(d) 3 Co. limt. 57. 4 HI. Com. 102. 1 

East, I». C. 202.
(|) 1 Hale, 470. Fust. 203. 1 East,

1». ( '. 202.
(/) Foflt. 203. Ah to when a person 

causing death by negligently driving a 
vehicle is guilty of manslaughter, see 
tit. ' Manslaughter,’ p. 794.

({/) Fort. 262. 1 East, P. C. 202.
(h) Foet. 202. 1 Hale, 475. Hem ai 

putator, ex arbore ramo dejeeto, servum tuum

transe uutnn occident. ai pro/tc riant publi- 
ram aut vicinalan id /actum est, ncqur. pro- 
clama vit, nt casus evitari /tosset, culpa" reus 
cat ; acd ai proclamant, nee Hie curavit 
prcecavere, extra eulpam cat pulator. Æquc 
extra eulpam ease inklligilur ai aeoraum a 
via forte, vel in medio fundo cœdebat, licet 
non proclamant, quia in eoloco nulli extranco 
jus/acral versandi. Just. Inst. L. iv. tit. iii. 
s. 6.

(•) R. V. Hull, Kel. (J.) 40.
O') Foat. 263.

3 1)2
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hot-water tap by mistake into a bath in which accidentally a lunatic had 
remained after having been told by the prisoner to get out. The prisoner 
thought the man had got out of the bath, and his attention being called 
away for the moment, he did not observe that the man was still there. 
Lush, J., directed the jury that if they took this view of the case it was 
an accident (k).

Persons using Dangerous Articles or Instruments. -As the degree of 
caution to be employed depends upon the probability of danger, it follows 
that persons using articles or instruments, in their nature peculiarly 
dangerous, must use such caution as the particular circumstances may 
require. Thus, though where one lays poison to kill rats, and another 
takes it and dies, this is misadventure : yet it must be understood to have 
been laid in such manner and place as not easily to be mistaken for 
proper food ; for to lay it where it might be mistaken for food would 
be grossly negligent, and might in some cases amount to manslaughter (/).

A., having deer frequenting his cornfield, which was not within the pre­
cincts of any forest or chase, set himself in the night-time to watch in a 
hedge, and set B., his servant, to watch in another corner of the field, with 
a gun charged with bullets, giving him orders to shoot, when he heard any 
bustle in the corn by the deer. The master afterwards improvidentlv 
rushed into the corn himself, and the servant, supposing it to be the deer, 
shot and killed the master. Hale, C.J., ruled this to be misadventure, 
on the ground that the servant was misguided by his master's own 
direction, and was ignorant that it was anything else but the deer. He 
thought, however,that if the master had not given such direction, which 
was the occasion of the mistake, it would have been manslaughter, 
because of the want of due caution in the servant to shoot before he 
discovered his mark (in). But it is suggested by East that if, from all 
other circumstances of the case, there appeared a want of due caution 
in the servant, it does not seem that the command of the master could 
supply it, much less could excuse him in doing an unlawful act : and that 
the excuse of having used ordinary caution can only be admitted where 
death happens accidentally in the prosecution of some lawful act (w). On 
the same principle as to due caution it was ruled to be misadventure, 
where a commander coming upon a sentinel in the night, in the posture 
of an enemy, to try his vigilance, is killed by him as such ; the sentinel 
not being able to distinguish his commander, under such circumstances, 
from an enemy (o).

The caution which the law requires, is not the utmost caution that 
can be used : reasonable caution is sufficient, such as is usual and ordinary 
in similar cases ; such as has been found, by long experience in the ordinary

(k) K. V. Finney, 12 Cox, 625.
(/) I Hale, 431. 1 Kant, V. C. 266. The 

laying of |>oisuncd grain and nival for the 
.-urpoae of killing animals is unlawful unless 
it is done in a dwelling-house or enclosed 
land attached thereto for rata, mice or 
small vermin. I & 2 Will. IV. c. 32, a. 3 
(ground game); 20 & 27 Viet. c. 113 
(poisoned grain or seed) ; 27 & 28 Viet, 
c. 110 (poisoned flesh). If the death of a

human being resulted from infraction of these 
Acta it would seem to he manslaughter.

(m) 1 Hale, 470. The learned author 
seems to think that the offence amounted 
to manslaughter (1 Hale, 40) ; hut con­
siders the question as of great difficulty. 
The case was, however, determined at 
Peterborough, as stated in the text.

(a) I Hast. 1*. C. 200.
(o) 1 Hale. 42.
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course of things to answer in the end (p). But in order to create criminal 
liability for homicide it is necessary to prove a grosser neglect of proper 
caution than would suffice to create a civil liability (</).

PART II.—CONCEALMENT OF BIRTH.

By the Offences against the Person Act, 1861 (24 & 25 Viet. c. 100), 
s. 60, ‘ If any woman shall be delivered of a child, every person who shall, 
by any secret disposition of the dead body of the said child, whether such 
child died before, at, or after its birth, endeavour to conceal the birth 
thereof, shall be guilty of a misdemeanor, and being convicted thereof 
shall be liable, at the discretion of the Court, to be imprisoned for any 
term not exceeding two years, with or without hard labour : Provided 
that if any person tried (/•) for the murder of any child shall be acquitted 
thereof, it shall be lawful for the jury, by whose verdict such person shall 
be acquitted, to find, in case it shall so appear in evidence, that the child 
had recently been born,and that such person did, by some secretdisposition 
of the dead body of such child, endeavour to conceal the birth thereof, 
and thereupon the Court may pass such sentence as if such person had 
been convicted upon an indictment for the concealment of the birth ’ (.*<).

Under the former enactments (/) the mother only could be tried for 
the offence, and cases sometimes occurred where endeavours had been 
made to conceal the birth of children, and there was no evidence to prove 
that the mother participated in those endeavours, though there was 
sufficient evidence that others did so, and under such circumstances, 
all must have been acquitted (it). The above section is so framed as to 
include every person who uues any such endeavour ; and it is quite im­
material under it whether there be any evidence against the mother or not.

(#») R. r. Hughe*, 29 L .1. M. C. 102. 
i<l) R. r. Lowe, .‘1 ('. & K. 12.1. Camp- 

lu ll. ('..I. R. r. Franklin. 15 Cox, 103, 
Field, .1. Hammack r. White, 31 L. .1. 
C P. 131 ; Il V. B. (N. S.) 588. Willes. .1.

(r) Whether on indictment or on the 
coroner* inquisition. It. r. Cole, 2 
licach. 1095 ; 3 Camp. 371. R. »•. May­
nard, It. & It. 240.

(*) Framed from 9 ( ieo. IV. c. 31, s. 14 
(B); and 10 Geo. IV. c. 34. *. 17(1). The 
words 1 by any secret disposition ' have 
been substituted for ‘ by secret burying 
or otherwise disposing of the dead body,* 
and it is no longer material whether the 
secret disposition was temporary or |>er- 
inanent.

(/) 43 Geo. III. c. 58. which repealed 
21 Jac. I. e. 27. provided that trials, in 
England and Ireland, of women charged 
with the murder of any issue of their 
bodies, which would by law be bastard, 
should proceed by the like rules of evi­
dence and presumption as were allowed 
to take place in respect to other trials for 
murder ; and that the jury, by whose 
verdict any prisoner charged with such 
murder aforesaid should lx» acquitted.

might lind, * that the prisoner was de­
livered of issue of her body, male or female, 
which, if born alive, would have been 
bustard ; and that she did, by secret 
burying, or otherwise, endeavour to con­
ceal the death thereof." This provision 
could only Is* acted upon where the child 
was a bast an! and where the party was 
charged with murder by an inquisition or 
an indictment. It was re|iealed by 9 
Geo. IV. c. 31. In Scotland the enact­
ment 49 Geo. III. c. 14 differs from 43 
Geo. III. c. 58, and does not make that 
concealment a matter which can only lie 
found by the jury upon the trial of an 
indictment for murder, hut enacts (s. 2) 
" that if any woman in Scotland shall con­
ceal her being with child during the whole 
period of her pregnancy, and shall not call 
for and make use of help or assistance in 
the birth, and if the child lie found dead 
or be missing, the mother, Iteing lawfully 
convicted thereof, shall Ik* imprisoned for 
a period not exceeding two years, in such 
common gaol or prison as the Court before 
which she is tried shall direct and appoint.’

(u) R. v. Waterage. 1 Cox, 338. R. r. 
Skelton, 3 C. & K. 119.
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A person assisting the mother in concealing a birth will come within the 
terms of this section as a principal (vide ante, Book I. Chapter V.).

Secret Disposition.—Whether there is any evidence of a secret dis­
position within the statute is a question which depends upon the circum­
stances of each particular case. The most public exposure may be a 
secret disposition, as, for instance, in the middle of Dartmoor, or on the 
top of a mountain in Scotland in winter. It is for the jury to consider (v). 
The prisoner put the dead body of her child over a wall which was four 
and a half feet high, and divided a yard from a field. The yard was at the 
hack of a public-house, and entered from the street by a narrow passage. 
The prisoner did not live at the public-house, and must have carried the 
body from the street up the passage to the yard. The field was grazed 
by the cattle of a butcher, and the only entrance to it was through a gate 
leading from the butcher’s own yard. There was no path through the 
field, and a person in the field could only see the body in case he went 
up to the wall, close against which the body lay. A little girl, picking 
flowers in the field found the body of the child, twenty yards from the 
gate. There was nothing on or over the body to conceal it. Upon a 
case reserved it was held that there was evidence to go to the jury of a 
secret disposition of the dead body of the child, and a conviction for 
endeavouring to conceal the birth of the child, by secretly disposing of 
its dead body, was confirmed (w).

But where the dead body of a child was put into a box, and this box 
was put into a larger box, neither being locked or fastened, but both being 
closed, and the boxes were left in a bedroom, but in such a position as 
to attract the attention of those who daily resorted to the room, the jury 
were directed that this was not a secret disposition of the body (x).

Where on an indictment for endeavouring to conceal the birth of her 
child, it was proved that, the prisoner appearing ill, her mistress sent for 
a doctor, who asked the prisoner if she had been confined, and she said she 
had been ; and the doctor asked her what she had done with the child, 
and she said it was in a box in her bedroom, and he went to the room and 
found the child in an open box, having the cover lifted ; Byles, J., told 
the jury that ‘ there must be a secret disposition for the purpose of con­
cealing the birth. The concealment must be by a secret disposition of the 
body, and a disposition could only be secret by placing it where it was not 
likely to be found. Secrecy was the essence of the offence. Could they 
say that an open box in the prisoner’s bedroom was a secret disposition ? 
It was for them to say, but in his opinion it was not ’ (z).

But where the body is placed in an unlocked box, all the attendant 
circumstances must be taken into consideration to determine whether 
or not an offence has been committed (a). Where the body was taken 
out of the house, and was placed in a locked pound which was open to the 
skv and surrounded by a wall five feet high along which there was a public

(r) Bov ill, C.J., in It. r. Brown, L. It. 
I G G H. 244.

(«•) It. r. Brown, ubi supra.
U) It. r. ( ieorge, 11 Cox. 41, Bov ill, C.J. 
(:) It. v. Bleep, 0 Cox, AOII. But Martin, 

B., Iii'ld that it wan a question of law

for the judge, whether there has been 
a secret disposition of the hotly, »>., a 
disposing of it in such a place as that the 
offence may have been committed. See 
It. r. Clarke. 4 H. & K. 1040, Martin, It.

(a) It. v. Cook, 11 Cox 642, Lush, •).
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footway, it was held that there was no secret disposition of the body (b). 
Where the prisoner put the dead body of her child on the bed and covered 
it with a petticoat, Jelf, J., held that there was no secret disposition and 
directed an acquittal (c).

Under 21 Jac. I. c. 27 (rep.), evidence was always allowed of the 
mother's having made provision for the birth, as a circumstance to shew 
that she did not intend to conceal the death (d). So, under 9 Geo. IV. 
c. 31, s. 14 (rep.), where the body of a child was found among the feathers 
of a bed, but it did not appear by whom it had been placed there, and 
the prisoner had prepared clothes for the child, and sent for a surgeon 
at the time of her confinement, an acquittal was directed (e). But the 
fact that the prisoner may have previously allowed the birth to be known 
to some persons is not conclusive evidence negativing concealment (/).

The prisoner and one T. were indicted under 43 Geo. III. c. 58 (rep.) 
for the murder of the prisoner’s bastard child ; it was a seven months’ 
child, and from the state in which it was found the probability was that it 
was stillborn. T., when questioned immediately after the child’s birth, 
wholly denied it, though she must have known it. The prisoner threw 
the child down the privy ; and the jury found this an endeavour to 
conceal the birth. On a case reserved, it was held that this was evidence 
of an endeavour to conceal the birth (</).

The sending for a female to attend at the beginning of the labour, 
and the fact of its being known to the mother of the woman and others 
that she was pregnant, were no bar to a conviction for concealing the 
birth, under 9 Geo. IV. c. 31, s. 14 (rep.), but only evidence for the con­
sideration of the jury. If the dead body of the child wrcrc buried, or 
otherwise disposed of by an accomplice of the mother in her absence, the 
accomplice acting as her agent in so doing, she might be convicted under 
the last-mentioned Act of endeavouring to conceal the birth (h).

In order to bring a case within 9 Geo. IV. c. 31, s. 14, the disposition 
of the body of the child must have been complete. The prisoner was 
found going across a yard in the direction towards a privy with a 
bundle of cloth sewed up, with the body of a child in it, and was 
stopped ; Gurney, B., interposed and said, that the prisoner could 
not be convicted under that Act, the offence not being complete ; 
‘ the body must be buried or otherwise disposed of, to bring the case 
within the Act. Here she was interrupted in the act, probably, of dis­
posing of the body, but the act was incomplete ’ (»). So where it appeared 
that the alleged concealment was the taking of the body immediately 
after the birth to a sister, living at a distance, for the purpose of having 
it buried in a churchyard, Erie, J., considered this did not amount to a 
concealment (/). But it was afterwards held that any concealment of

(h) R. r. Nixon, 4 F. A F. I040n.,Martin, 
B. Whore the naked dead body of a child 
was exjtosed in a public street where many 
persons were certain to pass and repass, 
and the exposure was calculated to r> it- 
rage public decency, Denman, J., held 
that this was a nuisance at common law, 
but that there was no secret disposition of 
the dead body within this section. R. v. 
Clark, 15 Cox', 171.

(r) R. t\ Rosenberg. 70 J. 1\ 204, Jelf, J. 
(d) I East, 1\C. 228. 22».
(r ) R. r. Higlvv. 4 C. A 1*. 330. l'ark. J.
( f ) R. v. Douglas, 1 Mood. 480 ; 7 C. A 

I', «.it
(</) R. r. Cornwall. R. A R. 330, and 

MS. Bay Icy, J.
(A) R. v. Bird. 2 C. A K. 817.
(i) R. v. Snell, 2 M. A Rob. It.
(/) R. ?•. Waterage, 1 Cox, 338.
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the body, whether intended to be final or temporary, was within that 
Act (k).

Where on an indictment under 9 Geo. IV. c. 31, s. 14, for endeavouring 
to conceal the birth of a child, it appeared that the prisoner was delivered 
in a privy ; that the child dropped from her there into the soil, and that 
there she left it, and the jury thought that she went into the privy for 
the purpose of being delivered there, and for the purpose thereby 
of concealing the birth ; upon a case reserved, the judges thought, 
upon the wording of the section, it was necessary something should 
be done by the prisoner after the birth to bring the case within that 
section (/). So in a similar case, where the prisoner had denied 
her pregnancy and the birth, and the body of the child was found in 
a privy ; Patteson, J., told the jury that the offence was not merely 
the endeavouring to conceal the birth of a child, but that the prisoner, 
to come within 9 Geo. IV. c. 31, s. Id, must have endeavoured to conceal 
the birth by secret burying, or otherwise disposing of the dead body of 
the child ; and it was essential to the commission of this offence that 
she should have done some act of disposal of the body after the child was 
dead. If she had gone into the privy for another purpose, and the child 
came from her unawares, and fell into the soil and was suffocated, she 
must be acquitted, notwithstanding her denial of the birth of the child, 
because she did not come within the provisions of the Act, unless she 
had done something with the child after it was dead. If there had been 
evidence that the child was born elsewhere, and was, after it was dead, 
carried by her to this place, and thrown in, that would be a disposing of 
the body within the Act (m). It is a question for the jury in such a case 
whether the prisoner threw the dead body into the privy, or whether it 
fell from her into it (n).

A woman delivered of a child born alive endeavoured to conceal the 
birth thereof by depositing the child while alive in the corner of a field, 
leaving the infant to die from exposure, which it did, and the dead body 
was afterwards found in the corner. Upon a case reserved it was 
held that she could not be convicted of concealing the birth of the 
child (o).

On an indictment for murder it appeared that the child was discovered
(k) R. v. Farnham, J Cox. 340. Patte- 

non, J., when' the body was plant! in the 
bottom of a bonnet-box in the middle of 
some linen, and was wrapped in a petti- 
font with a lionnet on the top. It. r. 
(loldthorpe, 2 Mood. 244. where the body 
wns placed between the bed and mattress. 
It. r. Perry, Dears. 471 : 24 L J. M. C. 137 : 
(I ('ox, 631, where the body was placed 
under a bolster u|ton which the prisoner 
was partly lying. It. (logarty, 7 Cox. 
111? (Ir.), when* the body was on a lied 
covered by a <|uilt, the prisoner being 
seated on the side of the bed. Rut in It. 
»’• Opie, 8 Cox, 332. where the body was 
found behind a door of a privy in a tub 
covered with a cloth. Martin, B., stopped 
the ease and expressed his agreement with 
the dissenting judgment of Pollock, C.B.,

in R. v. Perry, mipra.
(/) R. r. Wilkinson, M. T. 182V. MSS. 

Bavlev, J. 3 Burn's Justice (ed. by 
D. A W.), 348.

(m) R. r. Turner. 8 C. & P. 766. Patte- 
non, J. Where the evidence strongly 
tended to shew that the child had been 
bom in a privy, and there was no evidence 
to shew any act done to it by the prisoner 
after its death, Coleridge, J., approved of 
the preceding ease, and counsel for the 
prosecution offered no evidence, as tin- 
ease could not Ik* distinguished from R. r. 
Turner : R. »-. Nash, Hereford Spr. Ass. 
1841. MSS. C.H.H. Cf. R.r. Derham, 
1 Cox, 60, Coleridge. J.

I») R. r.Coxhead, I C. A K. 023. Platt. B.
(o) R. f. May, I» Cox, 448. It. r. Bell, 

Ir. Rep. 8C. 1*642.
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in an outhouse, alive, but concealed from view by four bundles of rick- 
pegs lying horizontally in front and partly over it, but not touching it : 
the child was left as it was found, and about an hour afterwards the rick- 
pegs were found to have been partially removed, and placed on one side 
of the child, which was dead, and there was evidence to shew that the 
prisoner alone had been in the outhouse during the hour. For the 
prosecution it was urged that if the prisoner after the death of the child 
re-covered it, that would be a secret disposal of the body. Lord Camp­
bell, C.J. : * 1 have carefully examined the statute (9 Geo. IV. c. 31, s. 7) 
and the facts with reference to the point suggested by the counsel for the 
prosecution. Any objection that might have arisen, that there was no 
attempt to conceal the dead body of the child, is, I think, removed in 
the manner suggested ; for there cannot be any reasonable doubt that 
the prisoner visited the outhouse after the child was dead, and although 
she did not remove it, any replacing of the clothes or other things bv 
which the body was concealed from view, would, I think, be an endeavour 
to conceal by a secret disposal of the dead body within the statute ’ (/>).

Hut where the dead body was found on the floor of an attic, wrapped 
in bed-sheets which had been removed from the room below ; the head 
of the child separated from the body, and a knife lying near it, and the 
body was in the middle of the room, Talfourd, J., held that there was 
no evidence of an endeavour to conceal (q).

Where on an indictment for murder, it appeared that the prisoner 
had denied that she was in the family wav ; but in consequence of a 
stain of blood having been discovered in her bedroom she was questioned, 
and then said that she had taken the child away, and put it in a sheet of 
water in a park and she accompanied the constable thither, and pointed 
out where she had thrown in the body, and it was found wrapped in a 
towel and dressed in a cap and shirt ; and she afterwards stated that 
she had put away the body in a box in her room for two days, after which 
she threw it into the water, and she said she should have had it buried in 
the churchyard only she was afraid of provoking her father : Coltman, J., 
told the jury that the offence contemplated by the Act (9 Geo. IV7. 
c. 31, rep.) was the endeavour to conceal the birth from the world at 
large, and not from any individual. The statute did not apply to indi­
viduals, but to society in general. If, therefore, the secret disposal of 
the dead body arose from an endeavour to conceal the birth from some 
private individual, and not from the world at large, then the offence con­
templated by the statute had not been committed ; and if the jury 
believed that the prisoner was really actuated by the dread of provoking 
her father’s displeasure, she was not guilty of this offence (r).

Where on an indictment under the Act (9 Geo. IV. c. 31, rep.) for 
concealing the birth, a surgeon stated that the remains were those of a 
child of which the mother must have gone from seven to nine months ; 
Erie, J., told the jury that, ‘ this offence cannot be committed unless the 
child had arrived at that stage of maturity at the time of birth that it 
might have been a living child. It is not necessary that it should have

(ft) R. v. Hughes, 4 Cox, 447. Ned (</) R. r. Goode, (l Cox, 318. 
quære. (r) R. r. Morris, 2 Cox, 48W.
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been born alive, but it must have reached a period when, but for some 
accidental circumstances, such as disease on the part of itself, or of its 
mother, it might have been born alive. There is no law which compels 
a woman to proclaim her own want of chastity ; and if she had mis­
carried at a time when the fœtus was but a few months old, and therefore 
could have had no chance of life, you could not convict her upon this 
charge. No specific limit can be assigned to the period when the chance 
of life begins ; but it may, perhaps, be safely assumed that, under seven 
months, the great probability is that the child would not be born alive’(«).

In a case under 21 Jac. I. c. 27 (rep.), it appeared from the view of 
the child and by apparent probabilities, that it had not arrived at its 
debit um partus tempus, as it wanted hair and nails, the case was considered 
as not being within that statute, on account of there being presumptive 
evidence that the child was born dead ; but under such circumstances it 
was left to the jury upon the evidence, as at common law, to say whether 
the mother was guilty of the death (().

The dead body of the child must be found and identified on an 
indictment for attempting to conceal the birth. A woman apparently 
pregnant took a room at an inn in Stafford. On August 28 she 
received a Rugby newspaper by post with the Rugby postmark on it. 
On the same day her appearance and the state of her room seemed 
to shew that she had been delivered of a child. She left the inn next 
day for Shrewsbury, carrying a parcel. In the afternoon of that
day a dead body of a child was found at Stafford railway station,
wrapped in a Rugby newspaper dated August 27. There is a railway 
from Stafford to Shrewsbury, but no evidence was given that the prisoner 
had been at Stafford station. It was held that this evidence was not
sufficient to identify the hotly of the child found as the child of the
prisoner («).

An indictment for concealing the birth of a child must expressly allege 
the child to be dead, for it is only an offence to conceal the dead body (v).

An indictment under 9 Geo. IV. c. 31, a. 14 (rep.), stated that the 
prisoner endeavoured to conceal the birth of her child ‘ by secretly dis­
posing of the dead body ’ ; and it was objected that the mode of disposal 
ought to be stated to enable the Court to see whether it amounted to the 
complete disposition contemplated by the statute, one mode was specified 
in the Act, and any other ought to be stated ; and Manie, J., expressing 
a strong opinion that the objection was good, counsel for the prosecution 
declined to press the case (iv).

(*) R. v. Bcrriman, 0 Cox, 388. Ac­
cording to Martin, H., a foetus not bigger 
than a man's linger, but having the sha|s‘ 
of a child, is a child within the statute. 
R. v. Colmer, 9 Cox. 500, sed yucerr. In R. 
i'. Hewitt. 4 F. & F. 1101, Montague 
Smith, J., left it to the jury to say whet her 
what the prisoner concealed was a child, 
or was only a foetus.

(<) 2 Hale, 289.
(«) R. v. Williams, 11 Cox, 084, Mon­

tague Smith, J. Sec R. v. Bate, 11 Cox, 
380.

(e) R. i*. Davia, Hereford Spr. Asm. 1829,

Parke, J. MSS. C. 8. fi. R. r. Perkin, 
1 Lew. 44, Parke, J.

(ic) R. v. HoiiimcII, 2 M. & Rob. 292. 
But an the present clause has the words 
1 any secret disposition,’ it should seem 
that an indictment in this form would be 
good ; for every secret disposition is in­
cluded. See Holloway r. R., 17 (j.B. 317. 
where it was held that a count for aiding 
an escape was good, though it did not 
state the means used, because the words
of I Geo. IV. c. 64» s. 48 (rep.) were * elelf, 
by nu y means whatever, aid.’
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An indictment under the above enactment, alleging that the prisoner 
did cast the dead body of her child into the waters and filth in a privy, 
and 1 did thereby then and there unlawfully dispose of the dead body of 
the said child, and endeavour to conceal the birth thereof,' was held 
sufficient ; for the word ‘ thereby ’ applied both to the disposal and to the 
endeavour ; and the indictment need not allege that the child died before, 
at, or after its birth (x).

PART III.—OK MANNLAVOHTKR.

Sect. I. Definition and Punishment.

The felony of manslaughter consists of the killing of man by man 
without malice aforethought (y), but without legal justification or ex­
cuse (z), i.e.,under circumstances rendering the killing unlawful or legally 
culpable. The death must ensue within a year and a day of the culpable 
act or issue assigned as its cause (a). It is not defined by any statute, 
and the nearest approach to a statutory definition is the declaration in 
sect. Got the Offences against the Person Act, 1801 (24 & 25 Viet. c. 100), 
that ‘ it shall be sufficient in any indictment for manslaughter to charge 
that the defendant did feloniously kill and slay the deceased ’ (b).

By sect. 5 of that Act, ‘ whosoever shall be convicted of manslaughter 
shall be liable at the discretion of the Court to be kept in penal servitude 
for life . . . (c) or to pay such fine as the Court shall award, in addition to 
or without any other such discretionary punishment as aforesaid * (c). 
Where the person convicted is under sixteen, he is dealt with under sects. 
102, 104 of the Children Act, 1908 (<f).

Accessories.—In order to make an abettor to manslaughter a 
principal in the felony, he must be present aiding and abetting the fact 
committed (e). It was formerly considered that there could not be any 
accessories before the fact in any case in manslaughter, because it was 
presumed to be altogether sudden, and without premeditation (/) : and 
it was laid down, that if the indictment be for murder against A., and that 
B. and C. were counselling and abetting as accessories before only (and 
not as present aiding and abetting, for such are principals), if A. be found 
guilty only of manslaughter, and acquitted of murder, the accessories 
before will be thereby discharged (</). But the position ought to be limited 
to those cases where the killing is sudden and unpremeditated ; for there

(jc) R. t*. Coxhcad, 1 C. & K. (123, 
Platt, R.

(;/) A mV, pp. 055 el »eq. Fost. 290. 
1 Halo, 400. In R. t\ Taylor, 2 Lew. 
216, Taunton, J., said: ‘ Maimlaughtor 
is homicide, not under the intlucnvo of 
malice, but where the blood ia heated by 
provocation, and l>eforo it haa time to 
cool* This definition does not cover 
homicide by neglect or want of skill, 
or in doing an unlawful act.

( i IW, n. 807.
(«) R. v. I)y*on( 10081 2 K. B. 454-486 

(0 0 U.
(b) Vide jmhiI, 818.

(c) Or not leas than three years, or to 
imprisonment with or without haul labour 
for not over two years. fi4 & 65 Viet, 
c. tit), s. 1 ; ante, pp. 211,212. The wonla 
omitted from a. 5 were repealed in 1802
(S. L R.).

(d) Ante. p. 231.
(e) 1 Hale. 438, 439, and ace ante, 

pp. 108, 114 et teq. as to what will be a 
presence aiding and abetting.

(/) 1 Hale. 437. 1 Hawk. e. 30, s. 2.
(g) 1 Hale, 460. This is clearly 

Ribithe's case, 4 Co. Rep. 43 b. Moore 
(K.R.) 461. See the observations on it, 
(ireaves’ Cr. Cons. Acts, 43 (2nd ed.).
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arc cases of manslaughter where there may be accessories (/<). Thus a 
man may be such an accessory by purchasing poison for a pregnant 
woman to take in order to procure abortion, and which she takes and 
thereby causes her death (t). Where two men fought with fists and the 
one was killed, and before fighting, by agreement, they each deposited a 
pound with the defendant, upon the terms that after the fight he was to 
hand over the two pounds to the winner, the defendant, who was not 
present at the fight, and took no further part in the circumstances 
attending it than to hold the money and to hand it over afterwards to the 
survivor, was held not liable to be convicted of being accessory before the 
fact to the manslaughter (/). There may be accessories after the fact 
in manslaughter (k).

Provocation and Mutual Combat. —Whenever death ensues from 
the sudden transport of passion, or heat of blood upon a reasonable 
provocation, and without malice, the offence will be manslaughter (/). 
The person sheltering himself under this plea of provocation must make 
out the circumstances of alleviation to the satisfaction of the Court and 
jury, unless they arise out of the evidence produced against him : as 
the presumption of law deems all homicide to be malicious, until the 
contrary is proved. The decisions as to the line to be drawn between 
murder and manslaughter in cases of killing in mutual combat have been 
already discussed ante, p. 710.

Resistance to Officers of Justice, &c.—It has been before mentioned 
as a general rule, that where persons who have authority to arrest 
or imprison, and use the proper means for that purpose, are resisted in 
so doing, and killed, it will be murder in all who take part in such 
resistance (m). This protection of the law extends only to persons who 
have proper authority and do use that authority in a proper manner (n) ; 
wherefore questions of nicety and difficulty have frequently arisen upon 
the points of authority, legality of process, notice, and regularity of 
proceeding. The consequence of defects in any of these particulars, is in 
general that the offence of killing the person resisted is extenuated to 
manslaughter (o).

Sect. II.—Killing in the Prosecution of some Unlawful 
or Wanton Purpose.

Where death is caused by an act unlawful in itself, done heedlessly 
or incautiously, but without deliberation or mischievous intention (/>), 
the killing is manslaughter (q). Where a blow aimed at one person lights 
upon another and kills him, the inquiry will be whether, if the blow had 
killed the person against whom it W'us aimed, the offence would have

(A) R. i". (laylor, Dean». & B. 288 ; vide c. 4 (hov 2 Hawk. c. 2», h. 24). 
ante, pii. 114 et «eq. (I) 1 Hale, 486. 1 Hawk. o. 30. Post.

(-1 Ibid.
(/) R. r. Taylor. L R. î C. C. R. 147.

290. 4 HI. Com. 101. I East, 1*. C. 232. 
(in) Ante, p. 721.
(n) Font. 310. and ante, p. 703.
(») Ante, p. «56.
(/>) Ah to deliberate intention, ride ante.

(*) 1 Hale, 450. I Kant, P. C. 353. R. 
r. (Ireenacre, 8 C. & I*. 35, Tindal. C.J., 
Coleridge and Colt man, JJ. 24 & 25 Viet, 
e. 04. h. 3 ; 24 & 25 Viet. e. 100. a. «17. 
Ante, p. 120. There were doubts on the 
auhject before the Aet I Anne, Ht. 2,

pp. «55 et *tq. 
(9) Font. 201.
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been murder or manslaughter. For if a blow, intended against A., and 
lighting on B., arose from a sudden transport of passion, which, in case 
A. had died by it, would have reduced the offence to manslaughter, the 
fact will admit of the same alleviation, if it shall have caused the death
of B. (r).

There arc so many acts so heedless and incautious as necessarily to 
be deemed unlawful and wanton, though there may not be any express 
intent to do mischief : and the party committing them, and causing 
death by such conduct, will be guilty of manslaughter. As if a person, 
who is breaking an unruly horse, rides him amongst a crowd of people, 
and death ensues from the viciousness of the animal, and it appears 
clearly to have been done heedlessly and incautiously only, and not with 
an intent to do mischief, the crime will be manslaughter (s). And if a 
man knowing that people are passing along the streets, throws a stone or 
shoots an arrow over a house or wall, and a person be thereby killed, this 
will be manslaughter, though there was no intention to do hurt to any­
one, because the act itself was unlawful (t). So where a gentleman came 
to town in a chaise, and, before he got out of it, fired his pistols in the 
street, which, by accident, killed a woman, it was ruled manslaughter ; 
for the act was likely to breed danger, and was manifestly improper (u).

A party who causes the death of a child by giving it spirituous liquors, 
in a quantity quite unfit for its tender age, has been held guilty of 
manslaughter (v).

On an indictment for manslaughter it appeared that the deceased was 
in possession of the goods of one of the prisoners under a warrant from 
the sheriff, and the three prisoners plied him with drink, themselves 
drinking freely also, and when he was very drunk, put him into a cab­
riolet, and caused him to be driven about the streets, and about two hours 
after he was put in the cabriolet he was found dead. Parke, B., after 
directing the jury to dismiss from their consideration that part of the 
indictment which alleged that the prisoners knew that the quantity of 
liquor taken was likely to cause death, of which there did not appear to 
be any evidence, and which, if proved, would make the offence approach 
to murder, told the jury that if they were of opinion that the prisoners 
put the deceased in the cabriolet, then the questions would be : first, 
whether they or any of them were guilty of administering or procuring 
the deceased to take large quantities of liquor for an unlawful purpose ; 
or, whether, when he had taken it, they put him into the cabriolet for an 
unlawful purpose. If they thought that the three prisoners, or one of 
them, made him excessively drunk, to enable the prisoner, whose goods 
were seized, to prevent the completion of the execution ; or if they were 
satisfied that the object of the prisoners, or any of them, was otherwise 
unlawful, and that the death of the deceased was caused in carrying their 
unlawful object into effect, they must be found guilty. The simple fact

(r) FoaL 202.
(») 1 Hast. I*. C. 231.
({) 1 Hawk. c. 31. a. 08. Hut it it* said 

that in such a caw if the rider had intended 
to divert himself with the fright of the 
crowd the offence would bo murder. 
1 Hale. 473. 1 Hawk. e. 20. s. 9.

(m) It. v. Burton, 1 Str. 481.
(e) R. v. Martin, 3 C. & P.211. It is now 

an offence to give intoxicating liquor to a 
child under live except on the order of a 
fully qualified medical practitioner or 
nurse, or in caw* of sickness or other urgent 
cause (8 Edw. VII. c. 07, s. 110).
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of persons getting together to drink, or one pressing another to do so, was 
not an unlawful act ; or, if death ensued, an offence that could be con­
strued into manslaughter. Upon the first question stated, it would be 
essential to make out that the prisoners administered the liquor with 
the intention of making the deceased drunk, and then getting him out of 
the house ; and if that were doubtful, still if, when he was drunk, they 
removed him into the cabriolet with the intention of preventing his 
returning, and death was the result of such removal, the act was unlawful, 
and the case would be a case of manslaughter. If, however, they all got 
drunk together, and afterwards he was put into the cabriolet with an 
intention that he should take a drive only, that was not an unlawful 
object, such as had been described, and the prisoners would be entitled 
to an acquittal. And to a question put by the jury, the learned baron 
answered, that if the prisoners, when the deceased was drunk, drove him 
about in the cab, in order to keep him out of possession, and by so doing 
accelerated his death, it would be manslaughter (tr).

If death ensues from an act which is a mere trespass the offence will 
be only manslaughter, not murder. Where a carman was in the front 
part of a cart loading it with sacks of potatoes, and a boy pulled the trap- 
stick out of the front of the cart, but not with intent to do the man any 
harm, as he had seen it done, several times before by others ; and in con­
sequence of the trapstick having been taken out, the cart tilted up, and 
the deceased was thrown out on his back on the stones, and the potatoes 
were shot out of the sacks, and fell on and covered him over, and he died 
in consequence of the injuries then received, it was held that the boy was 
guilty of manslaughter (x). Where an indictment for manslaughter 
alleged that the prisoners in and upon one L. II. did make an assault, 
and that L. H. then lying in a certain cart containing divers bags of nails 
of great weight, the prisoners did with their hands force up the shafts of 
the said cart, and throw down the body of the said cart in which L. II. 
was so as aforesaid lying, and him the said L. II. by such forcing up of 
the shafts and throwing down of the body of the said cart as aforesaid, 
did cast and throw upon the ground under the said bags of nails ; by 
means whereof the said bags of nails were thrown and forced against over 
and upon the breast of L. H., L. H. then being upon the ground, and the 
said bags of nails then and there did press and lie upon the breast of 
L. H., thereby giving, Ac., Taunton, J., held that it was not necessary 
to allege in the indictment that the prisoners knew the deceased to be 
in the cart, as malice was not an ingredient in the crime (y).

On an indictment for manslaughter, the following statement of the 
prisoner was proved : ‘ As I was going home about four o’clock this 
afternoon I heard the report of a gun. Shortly afterwards I saw the 
deceased with a gun, and I went to him to take his gun from him. We 
had a scuffle together for about ten minutes, and there were blows ex­
changed on both sides ; the deceased struck me, and knocked me down 
with his gun ; at the same time the gun went off, and shot the deceased.

(•r) R. v. Packard, C. A M. 23C». (y) R. r. Lear and Kempwm, Stafford
(x) R. r. Sullivan, 7 C. A P. 041. (iur- Spring Awizoe, 1832. MSS. C. S. U. 

ney, B., and William», .1.
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I was insensible for a short time, and when I came round found the de­
ceased was dead, and had the barrel of the gun in his hand.’ The prisoner 
was a gamekeeper of a gentleman who had permission by parol to shoot 
over the land where this scuffle took place. It was contended that, 
admitting that the prisoner had no right to take the gun away, and that 
he was guilty of an assault in attempting to do so, the death was not 
the result of that assault, but of the excess of violence of the deceased 
himself. Lord Campbell, C.J., told the jury that the case was one of 
manslaughter. The struggle between the prisoner and the deceased was 
to be considered as one continuous illegal act on the part of the prisoner, 
and death resulting from that act (z).

The defendant kept a gun loaded with printing types, in consequence 
of several robberies having been committed in the neighbourhood, and 
sent a mulatto girl, his servant, of the age of about thirteen, for the gun, 
desiring the person in whose house he lodged to take the priming out. 
This he did, and told the girl so, and delivered the gun to her, and she put 
it down in the kitchen, resting on the butt, and soon afterwards took it 
up again, and presented it, in play, at the plaintiff’s son, a young boy, 
saying she would shoot him, and drew the trigger, and the gun went off, 
and wounded the boy. It was held that the defendant was liable to 
an action for the injury. Ellenborough, C.J., said : ‘ The defendant might 
and ought to have gone farther ; it was incumbent on him, who, by 
charging the gun, had made it capable of doing mischief, to render it safe 
and innoxious. This might have been done by the discharge or drawing 
of the contents ; and though it was the defendant’s intention to prevent all 
mischief, and he expected that this would be effectuated by taking out the 
priming, the event has unfortunately proved that the order to Leman 
was not sufficient ; consequently, as by this want of care the instru­
ment was left in a state capable of doing mischief, the law will hold the

(z) R. y. Wesley, 1 F. & F. 528. ‘ Ixird 
Campbell refused to reserve the point ; 
and yet it stems well deserving of better 
consideration. If the prisoner had died 
from the excess of violence inflicted by 
the decease-.i, it cannot be doubted that 
the deceased Would have been guilty of 
manslaughter, and it is not a little startling 
to hold that that excess of violence which 
caused the gun to explode is to make the 
prisoner guilty of manslaughter. Suppose 
the deceased had pulled the trigger in­
tending to shoot the prisoner, and in the 
struggle ho had shot himself instead, it 
would be startling to hold the prisoner 
guilty of manslaughter. The reason why 
an excess of violence is punished is, that 
it is not in point of law attributable to the 
assault committed, but to the wrongful 
act of the party assaulted, and to hold the 
party assaulting guilty of the result of an 
excess of violence is to hold him guilty of 
the consequence of an act, of which the 
law not only holds him not to be guilty, but 
holds the other party to be guilty, or, to put 
it in still simpler terms, to hold him re­
sponsible for an act which the law holds not

to be his act at all, but to be wholly the act 
of another person.’-—C. S. (J. In R. »>. 
Archer (1 F. & F. 351) the deceased 
had deposited a gun with A. to secure 
a loan of money, and in A.'s absence 
called at his house and took away 
the gun without repaying the money. 
A. went to the deceased and demanded 
the gun back, and on his refusal to give 
it up began to wrestle with him. The 
deceased said that the gun was loadc-d ; 
the prisoner, however, jiersisted in his 
at tempt to take it away, and after a violent 
struggle succeeded in doing so ; but, 
fulling on the ground as he was in tlie act 
of wrenching the gun away, the gun went 
off accidentally, and killed the deceased. 
Campbell, C.J., told the jury that, though 
the prisoner had a right to the possession 
of the gun, to take it away from tlie- 
deceased by force was unlawful ; and that 
as the discharge of the gun was this result 
of the unlawful act, it was their duty to 
find the prisoner guilty of manslaughter. 
The decision in Itlmlvs r. lliggs, 11 H. 
L. C. «121. 10 C. B. (N. 8.) 713, seems to 
render this ruling of no authority.
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defendant responsible ’ (a). It lias been suggested in former editions 
that this ruling would have justified the conviction of the defendant 
for manslaughter if death had ensued : but it is very doubtful whether 
it can safely be pressed so far.

Where a person fires at another a firearm, knowing it to be loaded, 
and therefore intending either to kill or to do grievous bodily harm, if 
death ensues the crime is murder ; and if he does not know that it is 
loaded, and has taken no pains to ascertain, the crime is manslaughter (b).

A man found a pistol in the street, which he had reason to believe was 
not loaded, having tried it with the rammer : he carried it home, and 
shewed it to his wife ; and she standing before him, he pulled up the cock, 
and touched the trigger ; and the pistol went off and killed the woman. 
This was ruled manslaughter (c). Hut the legality of the decision has 
been doubted, on the ground that the man examined the pistol in the 
common way, and used the ordinary caution deemed to be effectual in 
similar cases (d). And Foster, J., after stating his reasons for disapprov­
ing of the judgment, says, that he had been the longer upon the case, 
because accidents of this lamentable kind may be the lot of the wisest 
and best of mankind, and most commonly fall amongst the nearest 
friends and relations ; and then proceeds to state a case of a similar kind, 
in which the trial was had before himself. On a Sunday morning a man 
and his wife went to take dinner at the house of a friend, lie carried his 
gun with him, but before dinner he discharged it, and set it up in a private 
place in his friend’s house. After dinner he w'ent to church ; and in the 
evening, returned home with his wife, bringing his gun with him. He 
taking it up, touched the trigger ; and the gun went off and killed his 
wife. It came out in evidence, that, while the man was at church, 
another person took the gun, charged it, and went after some game ; 
and returned it, loaded, to the place whence he took it, and the defendant, 
who was ignorant of all that had passed, found it, to all appearance 
as he had left it. ‘ 1 did not inquire/ says Foster, J., ‘ whether 
the poor man had examined the gun before he had carried it home ; 
but being of opinion, upon the whole evidence, that he had reasonable 
grounds to believe that it was not loaded, I directed the jury that, 
if they were of the same opinion, they should acquit him : and he was 
acquitted ’ (e).

An indictment charged that there was a scaffolding in a certain coal 
mine, and that the prisoners, by throwing large stones down the mine,

(«) llixon r. Bell, 5 M. & S. 11)8. See 
I Hewn on Negligence (3rd vd.), p. 1)7.

(/>) It. r. Campbell, 11 Cox, 323. It. v. 
June», 12 Cox, 028.

(r) Rampions vane, Kvl. (J.) 41.
(</) Font. 204, where it is suiil, that jjcr- 

Imps the rammer, which the man had not 
tried before, was too short, and deceived 
him. But, qu., whether the ordinary and 
proper precaution would not have been to 
have examined the pan, which in all pro­
bability must have liven primed. The 
rammer of a pistol, or gun, is so frequently 
too short, from having been accidentally

broken, that it would Is- very incautious 
in a |N-rson previously unacquainted with 
the state of the instrument to rely upon 
such pris if as he could receive from the 
rammer, unless it wen* |Missed so smartly 
down the barrel as clearly to give the 
sound of the metal at the bottom. How­
ever, there is a qu. to the case in the 
margin of the report, and it ap|M*ars that 
the learned Editor (Holt, C.J.) was not 
satisfied with the judgment ; anil that it 
is one of the (Miints which, in the Preface, 
lie recommends for further consideration, 

(i ) Foster, C'r. L. 205.
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broke the scaffolding ; and that in consequence of the scaffolding being so 
broken, a corf, in which the deceased was descending the mine, struck 
against a beam, on which the scaffolding had been supported, and by 
such striking the corf was overturned, and the deceased precipitated into 
the mine and killed. It was proved that scaffolding was usually found 
in mines in the neighbourhood, for the purpose of supporting the corves, 
and enabling the workmen to get out and work the mines ; that the stones 
were of a size and weight sufficient to knock away the scaffolding, and that 
if the beam only was left, the probable consequence would be that the corf 
striking against it would upset, and occasion death or injury. Tindal, 
C.J., said : ‘ If death ensues as the consequence of a wrongful act, an act 
which the party who commits it can neither justify nor excuse, it is not 
accidental death but manslaughter. If the wrongful act was done under 
circumstances which shew an intent to kill, or do any serious injury in the 
particular case, or any general malice, the offence becomes that of murder. 
In the present instance, the act was one of mere wantonness and sport, 
but still the act was wrongful it was a trespass. The only question 
therefore is, whether the death of the party is to be fairly and reasonably 
considered as a consequence of such wrongful act ; if it followed from such 
wrongful act, as an effect from a cause, the offence is manslaughter ; 
if it is altogether unconnected with it, it is accidental death * (ee).

But where a person wrongfully and wantonly threw a large box from 
a pier into the sea and accidentally struck and killed a man who was 
swimming under the pier, Field, J., after consulting Mathew, J., said 
that the question of negligence must be left to the jury and not the 
mere question whether the death was caused by the wrongful act of the 
prisoner. The mere fact that the prisoner had committed a civil wrong 
ought not to be used as an incident which was a necessary step in a 
criminal case (/).

Unlawful Games. Where sports are unlawful in themselves, or pro­
ductive of danger, riot, or disorder, so as to endanger the peace, and 
death ensue in the pursuit of them, the party killing is guilty of man­
slaughter (y). Prize-fighting, public, boxing matches (A) or any other sports 
of a similar kind, which are exhibited for lucre, and tend to encourage 
idleness by drawing together a number of disorderly people, have been 
considered unlawful (*). For in these cases the intention of the parties 
is not innocent in itself, each being careless of what hurt may be given, 
provided that the promised reward or applause be obtained ; and meetings 
of this kind have also a strong tendency to cause a breach of the 
peace (j). Therefore, where the prisoner had killed his opponent in a 
boxing match, it was held that he was guilty of manslaughter ; though 
he had been challenged to fight by his adversary for a public trial of skill 
in boxing, and was also urged to engage bv taunts ; and the occasion 
was sudden (k).

{ee) R. v. Fenton, 1 Lew. 179, Tindal, 
C.J.

(/) R. v. Franklin. 15 Cox, 1U3.
(7) Foet. SW, 2110. 1 East, I». C. 208.
(A) But not sparring matches with 

proper gloves and fairly conducted. R. 
VOL. I.

v. Young, 10 Cox, 371.
(•) Fost. 200.
(/) 1 East, 1*. C. 270.
(k) Ward’s case, (). B. 1789, cor. Ash- 

hurst, J. 1 East, l*. C. 270.

3 E
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Prize-fights are altogether illegal ; as illegal as duels with deadly 
weapons, and it is not material which party strikes the first blow (/).

In R. v. Coney (*»), two men fought with each other in a ring formed by 
ropes supported by posts and in the presence of a large crowd. Amongst 
the crowd were the prisoners* who were not proved to have taken anv 
active part in the management of the fight, or to have said or done any­
thing. They were tried and convicted of aiding and abetting an assault. 
Upon a case reserved the conviction was quashed by eight judges against 
three, the majority holding that mere voluntary presence at a fight does 
not as a matter of law necessarily render persons so present guilty of aiding 
and abetting an assault, although the mere presence unexplained may, 
it would seem, afford some evidence for the consideration of a jury.

In R, i\ Murphy (n), at a fight at which many were assembled the ring 
was several times broken by persons carrying sticks, which they used 
with great violence, and the deceased died of blows then received ; 
Littledale, J., directed the jury : ‘ You ought to consider whether the 
deceased came by his death in consequence of blows he received in the 
tight itself ; for if he came by his death by any means not connected with 
the fight itself, that is, if his death was caused by the mob coming in with 
bludgeons, and taking the matter as it were out of the hands of the com­
batants, then persons merely present encouraging the fight would not be 
answerable, unless they are connected in some way with that particular 
violence. If the death occurred from the tight itself, all persons encoura­
ging it by their presence are guilty of manslaughter ; but if the death 
ensued from violence unconnected with the fight itself, that is, by blows 
given not by the other combatant in the course of the fight, but by persons 
breaking in the ring and striking with their sticks, those who were merely 
present arc not, by being present, guilty of manslaughter/

Killing another by throwing stones at another wantonly in play, being 
a dangerous sport without the least appearance of any good intent, or 
doing any other such idle action as cannot but endanger the bodily hurt 
of some one or other, will be manslaughter (o).

Lawful Sports.- Such sports and exercises as tend to give strength, 
activity, and skill in the use of arms, and are entered into as private 
recreations amongst friends without any intention to cause bodily harm, 
such as playing at cudgels, or foils, or sparring with gloves (p), wrestling 
by consent, or football (q), are deemed lawful ; and if either party happens

(/) R. r. Coney, 8 Q.B.D. 535, approving 
R. i'. PvrkiiiH, 4 A P. fi37, Putt mm, J. 
R» '• Lewie, l c. â K. 4M». Coleridge, .1. 
R. Billiiigham, 2 C. & 1\ 234, Burroligli, 
•I. Sec It. v. Hargrave, 5 C. A P. I7U, 
where Patteeon, J., ruled that persona 
present at a prize-light were not such 
accomplices as to need corroborât ion.

(m) 8 Q. I$.l). 534, per Denman, J., 
Muddiest one, B., Manisty, Hawkins, 
Ivopes, Stephen, Cave, and North, J.l. 
(Coleridge, C.J., Pollock, B., and Mathew. 
J., dim.). This decision appears to over­
rule It. v. Murphy. 0 C. & P. 103 ; It. 
v. Perkins, 4 C. A P. 537 ; and It. r. 
Billiiigham, 2 C. A P. 234, if and so far

ns they decided that mere presence at 
a prize-light is encouragement. Cf. It.

Young, 8 C. A P. 044. where mere pre­
sence at a duel was held not enough to 
warrant conviction for aiding and abetting 
in the murder of one of the combatants.

(») fl O. A P. 103.
(o) I Hawk. e. 20, s. 5. Cock-throwing 

at Shrovetide was held unlawful, and a
lerson who in throwing at a cock missed 
ds aim and killed a child was held guilty 

of manslaughter by Foster, .1. Font. 201.
(p) It. e. Young, 10 Cox. 371.
(<y) R. »*. Bradshaw, 14 Cox, 83. R. v. 

Moore. 14 T. !.. It. 220.
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accidentally to be killed in such sports, it is excusable homicide by 
misadventure (r).

Though it cannot be said that such sports are altogether free from 
danger, yet they are very rarely attended with fatal consequences, and 
each party has friendly warning to be on his guard. Proper caution and 
fair play should, however, be observed, and illegal violence avoided, and, 
though the weapons used be not of a deadly nature, yet, if they may breed 
danger, there should be due warning given, that each party may start 
upon equal terms. For if two are engaged to play at cudgels, and the 
one make a blow at the other, likely to hurt, before he is upon his guard, 
and without warning, from whence death ensues, the want of due and 
friendly caution will make such act amount to manslaughter, but not 
murder, the intent not being malicious (#).

In R. v. Young (t) seven men were indicted for manslaughter. They had 
been sparring with gloves on, and the deceased was with them. After 
several rounds the deceased fell and struck his head against a post, whilst he 
was sparring with the prisoner. The men were all friendly, but as the 
deceased and the prisoner came up to the last round they were ‘ all in a 
stumble together.' The medical testimony was to the effect that sparring 
might be dangerous, but that death would be unlikely to result from such 
blows as had been given. The danger would be where a person was able 
to strike a straight blow, but the danger would be lessened as the com­
batants got weakened. Bramwell, B., said, the difficulty was to see what 
there was unlawful in this matter. It took place in a private room ; there 
was no breach of the peace. No doubt if death ensued from a tight, 
independently of its taking place for money, it would be manslaughter ; 
because a tight was a dangerous thing and likely to kill ; but the medical 
witness here had stated, that this sparring with the gloves was not dan­
gerous, and not a likely thing to kill. After consulting Byles, «I., Bram­
well, B., said, that he retained the opinion he had previously expressed. 
It had, however, occurred to him that supposing there was no danger in 
the original encounter, the men fought on until they were in such a state 
of exhaustion that it was probable they would fall, and fall dangerously, 
and if death ensued from that, it might amount to manslaughter, and he 
proposed, therefore, so to leave the case to the jury and reserve the point 
if necessary. The prisoners were acquitted.

In R. v. Orton (u) it was held upon a case reserved that if persons meet 
to fight intending to continue till they give in from injury or exhaustion, 
the tight is unlawful whether gloves are or are not used.

On a trial for manslaughter it appeared that the prisoner came into 
a shop and pulled a young lad by the hair off a cask where he was sitting, 
and put his arm round his neck and spun him round, and they came 
together out of the shop, and the prisoner kept spinning him round, and 
the lad broke away from him, and in consequence, and at the moment 
of his so doing, the prisoner, being intoxicated, reeled into the road, and 
against the deceased who was passing and knocked her down, and she

(r) Font. 2f»0, 260. 1 East, P. C. 20H. (*) 1 Bant, P. C. 200.
A different view seems to have been held (/) 10 Cox, 371.
by Hale, I P. C. 472, but Ilia view is con- («) 14 Cox, 220 (C. C. R.).
tested by Foster (Cr. L 200).

3 k 2
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(lied shortly afterwards. The lad said he did not resist the prisoner—he 
thought the prisoner was only playing with him, and was sure that it 
was intended as a joke throughout. Erie, J., told the jury : * Where the 
death of one person is caused by the act of another, while the latter is in 
pursuit of any unlawful object, the person so killing is guilty of man­
slaughter, although he had no intention whatever of injuring him who 
was the victim of his conduct. Here, however, there was nothing un­
lawful in what the prisoner did to this lad, and which led to the death of 
the woman. Had this treatment of the boy been against his will, the 
prisoner would have been committing an assault an unlawful act which 
would have rendered him amenable for any consequences resulting from 
it ; but as everything that was done was with the boy’s consent, there 
was no assault, and consequently no illegality. It is in the eye of the 
law an accident, and nothing more * (e).

Ordinarily the weapons made use of upon such occasions are not 
deadly in their nature. In some sports the instruments used are of a 
deadly .nature ; yet, if they are not directed by the persons using them 
against each other, and therefore no danger is reasonably to be appre­
hended, the killing which mav casually ensue will be only homicide bv 
misadventure. Such will be the case, therefore, where persons shoot at 
game, or butts, or any other lawful object, and a bystander is killed (*r).

Even in lawful sports, if the weapons used are of an improper and 
deadly nature, the party killing will be guilty of manslaughter. Sir John 
Chichester in playing with his manservant made a pass at the servant 
with the sword in the scabbard, and the servant parried it with a bed- 
staff. but in so doing struck off the chape of the scabbard, whereby the 
end of the sword came out of the scabbard ; and the thrust not being 
effectually broken, the servant was killed by the point of the sword (jr). 
This was adjudged manslaughter : and Foster, J., thinks, in conformity 
with Lord Hale, that it was right ly so adjudged, on the ground that there 
was evidently a want of common caution in making use of a deadly weapon 
in so violent an exercise, where it was highly probable that the chape 
might be beaten off, which would necessarily expose the servant to great 
bodily harm (if).

The deceased met with his death in the course of a game of football 
played according to the Association rules. The deceased was kicking the 
hall when the prisoner in charging him struck him with his knee in the 
stomach, inflicting injuries which proved fatal. Bramwcll, L.J., told

(r) R. r. Brute, 2 Cox, 2(12. 
lu ) I Hal.*. 38, 172. 173. I Hawk. e. 

29, h. (i. I Fast, l‘. V. 2(19. Shooting lit 
game without a licence, or under the old 
law without a «pialil'ication, is not wo un­
lawful aw to render accidental killing man- 
•daughter. 1 Hale, 470. F.wt.200. Where
one of two poachers accidentally kills 
another, it haw been ruled manslaughter. 
It. r. Holt, Iwnuaster Assizes, 23.Ian. 1907, 
Hutton, J., 42 L J.(Newap.)ll7. Sedqiiirrr.

(r) Sir John Chichester's ease, Allen 
12; Keilw. IOM; 72 K It. 723 ; I Hale, 
472. 473.

(y) I Hale. 473. Koat. 200. I Kant, 
r. V. 209. But see in Hale, 473, the 
following note s 1 This seems a very 
haul ease ; and, indeed the foundation < J 
it fails ; for the pushing with a sword in 
the seablmrd, hy consent, seems not to In* 
an unlawful act ; for it is not a dangerous 
wea|Hin likely to occasion death, nor did it 
so in this case, but by an unforeseen acci­
dent, and therein differs from the case of 
jousting, or prize-fighting, wherein such 
wea|Milis are made use of as are lilted and 
likely to give mortal wounds.*
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the jury : ‘ If a man is playing according to the rules and practice of the 
game and not going beyond, it may be reasonable to infer that lie is not 
actuated by any malicious motive or intention, and that he is not acting 
in a manner which he knows will be likely to be productive of death or 
injury. But if the prisoner intended to cause serious hurt to the deceased, 
or if he knew that in charging as he did he might produce serious injury, 
and was indifferent and reckless as to whether he did so or not, then the 
act would be unlawful ’ (z). The jury acquitted the prisoner.

Shooting at deer in another’s park, without leave, is an unlawful act, 
though done in sport, and without any felonious intent ; and therefore 
if a bystander is killed by the shot, such killing will he manslaughter (a).

In one case, where rioters, having forcibly gained possession of a house, 
afterwards killed a partisan of the person whom they had ejected, as he, 
in company with a number of others, was endeavouring in the night 
forcibly to regain the possession, and to fire the house, they were adjudged 
guilty only of manslaughter (6). The ratio dveidaidi seems to have been 
that the person slain was so much in fault himself (r). But the decision 
is an exception from the general rule already stated as to the liability of 
rioters in case of homicide (d).

Skit. 111. Killing in consequence ok sunk Lawful Act being
CRIMINALLY OR IMPROPERLY PERFORMED, OR OK SOME ACT 
PERFORMED WITHOUT LAWFUL AUTHORITY.

An act, not unlawful in itself, may be performed in a manner so 
criminal and improper, or by an authority so defective, as to make the 
party performing it, and in the prosecution of his purpose causing the 
death of another person, guilty of murder (c). And as the circumstances 
of the case may vary, the party so killing another may be guilty only of 
manslaughter ( t ).

(:) K. t. Bradshaw, 14 Cox. 8.1.
(<i) I Hair, 47'».
(fc) Drayton Itasvt caw». Kitxli. (ed. 

Crompton, ItKMi), f. 2tl. I Hah-. 440.
(r) I Hawk. <*. Ill, a. f».1.
(-/) I.//-, p.TAB.
(« ) . I nh, pp. 7fl3 et atq. ; of. It. r. Moon», 

14 I. L It. 220. Haw kina, .1.
(/) In It. o. Tranter (an reported I Str. 

440). I*, Iieing arrested for a Hinall délit, 
•revailod on one of the officer* to go with 
din to Ida lodging*, while the other wait 

«ont to fetch the attorney** hill, in order, 
a* L. pretended, to have the debt ami 
cost* paid. Word* arose at the lodging* 
about civility money, which It. reflated to 
give, and lie went u|wtair*, pretending to 
fetch money for the |iayment of the debt 
and coat*, "leaving the officer below. He 
Hotin returned with a brace of loaded 
pistol* in hi* bottom, which, at the inijKir- 
tunity of hi* Hervant, lie laid down on the 
table. Haying, ' ho did not intend to hurt 
the officer*, hut ho would not bo ill-u*cd.’ 
The officer who had been sent for the

aDorncy's bill soon returned to hi* com­
panion at the linlging* ; and, word* of 
anger arising, L struck one of the officer* 
on the face with a walking cane, ami drew 
a little hliHxl. Whereupon both of them 
fell ii|h»ii him ; one stabls-d him in nine 
place*, he all the while on the ground 
lagging for mercy, ami unable to resist 
them ; and one of them fired one of the 
pistol* at him while on the ground, and 
gave him hi* death wound. This is said 
to have I»e<‘n held manslaughter, by reason 
of the first assault with the cane. This 
decision is criticised a* extraordinary by 
Foster (2IM, 2!t4). who mentions additional 
circumstance* as rc|»ortcd Hi St. Tr. I. 
I. L. hail a sword by hi* side, which, after 
the affray was over, was found drawn and 
broken. 2. When L. laid the pistol* on 
the table, lie declared that he brought 
them down liccausc he would not be forced 
out of hi* lodging*. 1. He threatened the 
officers several time*. 4. One of tie 
officer* ap|*'ared to have lieen wounded 
in the hand by a pistol shot (for both
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VVlivre an inquisition alleged that the defendants were trustees under 
an Aet of Parliament, and that it was their duty to contract for the 
repair of a road; and also to repair the road, and that they did 
feloniously neglect to contract for the reparation of the said road, and 
did feloniously neglect to repair the same, and that W. B. being riding 
in a harrow along the said road, the defendants by their neglect to 
contract for the reparation of the said road, and by their neglect to 
repair the same, did cause one wheel of the said barrow to fall into 
a large hole in the said road, and the said W. B. to be thereby thrown 
with great violence from the said barrow upon the ground, whereby 
he was killed ; it was held that the inquisition was bad : not only 
must the neglect, to make a party guilty of it liable to the charge of felony, 
be personal, but the death must be the immediate result of that personal 
neglect, and here the death was not the direct consequence of the neglect 
charged (</).

Negligence in Business. -Upon an indictment for the manslaughter 
of a child, it appeared that the child being ill, the mother sent to a 
chemist for a pennyworth of paregoric ; the chemist’s apprentice delivered 
a phial, with a paregoric label on it, but with laudanum in it ; and the 
mother, supposing it to be paregoric, gave the child six or seven drops, 
which killed it. The laudanum bottle and the paregoric bottle stood side 
by side. Bayley, J., told the jury : ‘ If you think there was negligence 
on the part of the prisoner, you will find him guilty ; if not, you must 
acquit him ’ (/*).

The prisoner was indicted for manslaughter, in having, by negligence 
in the manner of slinging a cask, caused the same to fall and kill two 
females, who were passing along the causeway. It appeared that there 
were three modes of slinging casks customary in Liverpool : one by slings 
passed round each end of the cask ; a second by can hooks ; and a third 
which the prisoner employed, by a single rope round the centre of 
the cask. The cask was hoisted up to the fourth storey of a warehouse, 
and on being pulled endways towards the door, it slipped from the rope 
as soon as it touched the floor of the room. Parke, ,1., told the jury :
‘ The double slings are undoubtedly the safest mode ; but, if you think 
that the mode which the prisoner adopted was reasonably sufficient, 
you cannot convict him ’ (/).
pistols wen* dixehargi-d in the ill!my), nml 
slightly wounded on tlm wrist by some 
sharp pointed wt-a|Hin, and the other wax 
slightly wounded in the hand by a like 
wea|Hin. fi. The evidenee touching L. 
begging for merry wax not that he wax on 
the ground I legging for merry, but that 
on the ground lie held up his hands ax if 
he wax I legging for merry. V|niii these 
faetx I‘rail. directed the jury, that
if they Ix-lieved L. endeavoured to rescue 
himself, which he seemed to think wax the 
ease, and which very proliably wax the 
ease, it would Is- justifiable homicide in 
the officers. And ax L. gave the first 
blow, accompanied with menaces to the 
officers, and the circumstance of producing 
loaded pistols to prevent their taking him

from his lodgings, which it would have 
been their duty to have done, if the debt 
had not lieen paid or bail given, lie declared 
it would Ik- iio more than manslaughter.

1,1 t: Ml, IT (/ It III Id R.I 
Hilton, 2 l/cw. 211. /*,< p. sill. It. »-. 
Clerk of Assizes of Oxford Circuit 1I807|, 
I <). It. 370. where an imposition for man­
slaughter by neglect to fence a ipiarry 
wax ipiaxhed as insufficiently setting out 
the necessary particulars.

(/«) It. v. Tesxymond, I lx-w. I till, and 
ride ante, pp. 081 rt nrq. The directions 
of Itayley, J., as to criminal negligence in 
this case an- criticised in Hcven on Negli­
gence (3nl ed.), Vol I. p. 7-

(«) It. i'. Itigmaidon, I Lew. 180.
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The prisoner, who was an ironfounder, was employed to make twelve 
cannon. Four of them were sent home and tried, and one of them burst 
under the touch-hole, and was sent back to the prisoner, with orders to 
have it melted up. The prisoner returned it nailed down to a carriage, 
and there was some lead in it, which must have been put there to stop up 
the part which had burst, as it matched the former aperture. The cannon 
was loaded, with an ordinary charge, burst, and thereby killed the 
deceased. It was held that the prisoner was guilty of manslaughter (;).

The prisoner had a firework shop in the Westminster Road, where he 
had for some time carried on the business of selling fireworks. No fire­
works were made there except as follows :—First, the finishing the 
smaller rockets, and making stars for them of combustible matter ; 
secondly, making fireworks called serpents ; thirdly, making cases and 
filling them with combustible matter, called red, blue, and green fires (A). 
The fire was employed for filling coloured cases used to imitate revolving 
lights in fireworks called wheels. These cases affixed were not used by 
themselves, but in connection with those fireworks, to add to their effect. 
The contents of the cases of fire made at the Westminster Road were 
combustible, and the red fire would explode if struck hard. Five or six 
pounds of fire were made every day in the house in Westminster Road, 
and filled there in the back room into cases with a rammer and mallet by 
persons employed for the purpose. At the time of the fire there was a 
quantity of the red and blue fire in the house, in the room where it was 
to be put into cases, in order to be used in the course of the business, and 
a quantity of fireworks for the evening. The prisoner being out of the 
house and not personally interfering, a fire broke out in the red and blue 
tire, which communicated to the fireworks which were kept in the shop, 
causing a rocket to cross the street and set fire to a house, in which the 
deceased was consequently burnt to death. It was contended that the 
fire was accidental in the sense of not being wilful or designed ; that it 
did not happen through any personal interference or negligence of the 
prisoner ; that he was entitled to the benefit of any distinction between 
its happening through negligence of his servants, or by pure accident 
without any such negligence ; that the cases of red, &c., tire, were only 
parts of the fireworks, and not within 9 k 10 Will. III. c. 7 ; that it did 
not appear that it was by reason of making the fireworks that the mischief 
happened, and that the death was not the direct and immediate result of 
any wrong or omission on the prisoner’s part. Willes, ,1., held that the 
prisoner was guilty of a misdemeanor in doing an act with intent to do 
what was forbidden by the statute, and that, as the tire was occasioned 
by such misdemeanor, and without it would not have taken place, or 
could not have been of such a character as to cause the death, a case was 
made out ; but, upon a case reserved, the conviction was held wrong. 
Cockburn, C.J.. said, ‘ The keeping of the fireworks in the shop by the. 
prisoner caused the death oidy by the superaddition of the negligence of 
some one else. By the negligence of the prisoner’s servants the fireworks 
ignited, and the house in which the deceased was, was set on tire and

O’) R. r. Carr, 8 (\ & l\ 103, Bayley and particular attention of the judges was 
tiunicy, lilt., and l‘attenon, .1, directed.

(<•) To thin last part of the business the
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death ensued. The keeping of the fireworks may be a nuisance ; and if, 
from the unlawful act of the prisoner, death had ensued as a necessary 
and immediate consequence, the conviction might be upheld. The 
keeping of the fireworks, however, did not alone cause the death : plus 
that act of the prisoner there was the negligence of the prisoner’s 
servants ’ (/).

H. was commandant of the forces at the garrison of Plymouth. 
A target was placed in the Sound, under the general directions of the 
Horse Guards, and the artillerymen were accustomed to practise by 
firing at it with ball. One day while such practice was proceeding a 
ball missed the target, and, striking the waves, ricochetted and hit a 
boatman, who was taking a boat across the Sound in the lawful and proper 
exercise of his vocation, and in a place where he might lawfully be. 
Bylcs, J., after stating that the depositions were extremely long and 
vague, so that he hardly knew in what shape the charge would be pre­
sented, is said to have told the grand jury that ' manslaughter was when 
one man was killed by the culpable negligence of another ' (w). A slight 
act of negligence was not sufficient - all men and women were negligent 
at some time ; it would depend on the degree of negligence. A slight 
deviation from proper care and skill was not sufficient. By way of 
illustration : suppose a man were to fire a gun in a field where he 
saw no one, and as he fired another man suddenly raised his head 
from a ditch ; he could not say that that man would be guilty of 
manslaughter ; it would be held not to be culpable negligence (n). 
But supposing a man were to tire down the High Street of Exeter 
because he saw no one, and some one was suddenly to appear, and 
he was killed, that would be culpable negligence in the man who 
fired the gun. It would seem, and the results shewed it, that the

(/) R. p. Bennett. Ml. 1: 28 L J. 
M. (\ 27. ‘The caw* statml dial the 
question of a nukance, in<lv|H‘nilcnt of 
the statute, was disposed of u|m>ii the 
fact* in favour of the prisoner. Not a 
single authority or ease was referred to 
in the argil men I. or by the Court : and 
this ease seems deserving of reconsidera­
tion. The death would not have Imp- 
|H*ncd except for the unlawful act of the 
trimmer ; for, unless the combustibles bail 
teen where they wen*, the death would 

not have oceurn-d. If they hail s|s»n- 
taneously ignited, or a stranger had acci­
dent ally ignited them by striking his 
naihal boots on the Hour, it cannot In* 
doubted that the prisoner would have 
been guilty of manslaughter ; but it is 
said that the negligence of the servant 
exonerates the master. It is submitted 
that, in point of law. it has no such effect. 
A master may Is* criminally responsible 
for the wil/iil acts of his servants, where 
they an* done in the course of their em­
ployment and for his prolit. It. r. Dixon, 
3 M. AS. II ; and d fortiori, he ought to 
Is* held to Is* criminally re*|*>nsible for 
the negligence of his servants in his em­
ployment, where that employment is a

dangerous one, and carried on unlawfully 
in a place where it is perilous to the public. 
“The law takes notice that occasional 
carelessness may Is* reckoned ii|s>n, and 
forbids that to Is* done which, on the re­
currence of carelessness, will, in all pro­
bability. prove destructive to life," It. »*. 
Lister, Dears. A It. 2<Ml: ami therefore a 
|s*rson, who carries on such an employ­
ment in such a place, must be taken to 
contemplate the carelessness of his ser­
vants as one of the natural consequence* 
of his carrying it on, and ought to Is* held 
criminally res|sinsible for it. See the prin­
ciples laid down in It. r. Lister.’ V. S. <1. 
0 A 10 Will. 1II. e. 7 was re|iealed ill 
1800 by 23 A 24 Vid. c. 130. and the latter 
Act was re|s*ali*d by the Explosives Act, 
187Ô (38 A 30 Viet. e. 17). under which the 
manufacture and storage of guii|s»wder 
und other explosives is now regulated.

{in) This is only one form of man­
slaughter; ride unit1, p. 780.

(m) * It is dear this would Is* no negli­
gence at all. The case as put is of a man 
lawfully shooting in a lawful place, where 
he had no reason to supjsise any other 
l**rson was.’ C. 8. (1.
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boat watt within the range of fire ; but that was no defence. If the man 
had not been killed, and had brought an action for damages, or if his wife 
or family had brought an action, or if he had in anv degree contributed to 
the result an action could not be maintained. But in a criminal case it 
was different. The Queen was the prosecutor, and could be guilty of no 
negligence ; and if both the parties were negligent, the survivor was 
guilty ; and therefore it was no defence that the boat was in danger (o). 
He could only speculate upon the negligence imputed in this case. First 
he did not know that it would be said that it was an improper place, 
whether to fire from or to fire over. The gun was fired from one of the 
batteries kept on purpose for practice. It was said that this battery was 
too low ; but that was not the point of defence. Therefore, subject to 
their better judgment, nothing could be imputed to the defendant as to the 
place whence the gun was fired. Then as to the place over which it was 
fired. Had the defendant the selection of it ? Then in using the place, 
although an improper one, was he obeying military orders ? If so. he 
would not be guilty (/>). Common danger did not make the place im­
proper. He was a man performing a most important duty. Supposing, 
therefore, that the defendant had been personally engaged in the firing : 
if he thought that the place from which the gun was fired was not im­
proper, and that the place to which the firing was directed was not improper, 
assisted by additional precautions, which might be used, he would not be 
responsible, because acting under the direction of superior authority. 
It seemed that complaints had been made by a great many persons 
residing in Plymouth and Devon port, and he must beg their attention 
to the orders the defendant had given. The major-general would impress 
upon the officers in command to sec with the utmost diligence that 
the range was free before the firing. Then there was a second order. 
The major-general impresses upon the officers the necessity of seeing that 
all was free, as he should hold them personally responsible. He had 
hitherto presumed that the defendant had personally to do with the 
firing ; and, if he had, he would not be guilty of manslaughter. But 
the next question was, did he personally superintend the firing or did 
he not 1 They would see whether he did or not. Was he guilty of a 
breach of duty in not personally superintending the firing ? He could 
not see that lie was. Again, it might be said, that if he issued orders 
it was his duty to see that proper persons were appointed to keep a 
proper look-out ; and if proper persons were nominated by him, it did 
not appear whether they were properly disciplined, and it might be a 
question whether there was any negligence in them. There were persons 
with flags, but whether a proper look-out was kept might possibly be 
doubtful ; whether means were taken for keeping a proper look-out they

(o) Nev ftiml, p. HI Mi.
(/>) * With all ilvfvrvnvv, thin mtiiii to be 

an error. The commission of a felony can 
never lie excused by the order of any 
Hii|iorior, except in caaea where the cir- 
cuinatanecH are such an to warrant the act 
that ia done, an in raac of rebellion, Ac. 
In other oaaea the law acknowledges no 
distinction between the aoldier and the

private individual. See the charge of 
Tindal, C.J.. (ink, p. 432. And the 
command of the master is no defence to 
the servant. See H. e. James, 8 (.'. A 1\ 
131. If the military authorities gave 
an order to practise at a particular place, 
that order would only justify practising in 
a careful and proper manner.' C. S. <i.
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would have to determine. Under these circumstances it would he for 
them to sav whether negligence was brought home to the defendant (7).

A., B., and C. went into a field in proximity to certain roads and 
houses, taking with them a rifle which would be deadly at a mile, for the 
purpose of practising firing with it. B. placed a hoard, which was handed 
to him by A., in the presence of in a tree in the field as a target. All 
three fired shots directed at the board so placed, from a distance of about 
100 yards. No precautions of any kind were taken to prevent danger 
from such firing. One of the shots thus fired by one, though it was not 
proved by which one of them, killed a bov in a tree in a garden near the 
field at a spot distant 393 yards from the firing point. A., B., and C. were, 
all found guilty by a jury of manslaughter. On a case reserved it was held 
that all three had been guilty of a breach of duty in firing at the spot in 
question without taking proper precautions to prevent injury to others, 
and were rightly convicted of manslaughter (r).

Vehicles. It is the duty of every man who drives a vehicle on a 
public highway to drive it with such care and caution as to prevent, 
as far as is in his power, any injury to any person (#).

A foot passenger, though he may be infirm from disease, has a right 
to walk on the carriage-way, although there be a footpath, and he is 
entitled to the exercise of reasonable care on the part of persons driving 
carriages along the carriage-way (t).

On an indictment for manslaughter, it appeared that the deceased 
was walking along a road, in a state of intoxication : the prisoner was 
driving a cart drawn by two horses, without reins ; the horses were 
cantering, and the prisoner was sitting in front of the cart ; on seeing 
the deceased, he called to him twice to get out of the way, but from the 
state he was in, and the rapid pace of the horses, he could not do so, and 
one of the cart wheels passed over him, and he was killed ; it was held, 
that if a man drive a cart at an unusually rapid pace, whereby a person is 
killed, though he calls repeatedly to such person to get out of the way, if, 
from the rapidity of the driving, or from any other cause, the person 
cannot get out of the way in time enough, but is killed, the driver is in law 
guilty of manslaughter ; and that it is the duty of every man, who drives 
any carriage, to drive it with such care and caution as to prevent, as far 
as in his power, any accident or injury I hat may occur (a).

Upon an indictment for manslaughter, the evidence was, that the 
prisoner, being employed to drive a cart, sat in the inside instead of 
attending at the horse's head, and while he was sitting there, the cart went 
over a child, who was gathering up flowers on the road. Bayley, B., 
held that the prisoner, bv being in the cart, instead of at the horse's head, 
or by its side, was guilty of negligence ; and death having been caused by 
such negligence, he was guilty of manslaughter (r).

(</) It. r. Hutchinson, 0 Cox, f>r>r>. 
This rv|iort is manifestly ini|M-rfcct, and, 
as counsel arc never present as counsel 
when the grand jury are charged, is not 
likely to Ik- the rc|M»rt of any barrister.

(r) It. v. Salmon, ll y.ll.U7ll: 50 I.. .1. 
M. V. 25.

M Fuat. 2ti3. Anon., Okl Bailey, 1704:

I Hast. 1». C. 2ti:i, 2(14.
(0 Boss r. Litton, 5 V. A I’. 407. Den­

man, CM. It. p. (iront, 0 V. A I*. 1120, 
Holland. B.. I'ark. .1.

(«) It. r. Walker. I ('. A V. 320, tier-

(e) It. v. Knight, 1 Lew. 1(18. This rule 
applies as much to bicycles, motor-ears,
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Upon an indictment for manslaughter, it appeared that there were 
two omnibuses, which were running in opposition to each other, galloping 
along a road, and that the prisoner was driving that on which the deceased 
sat. and the witnesses for the prosecution stated that the prisoner was 
whipping his horses just before his omnibus upset. The defence was, that 
the horses in the omnibus driven by the prisoner took fright and ran away. 
Patteson, J., said : * The question is, whether you are satisfied that the 
prisoner was driving in such a negligent manner that, by reason of his 
gross negligence, he had lost the command of his horses ; and that depends 
on whether the horses were unruly, or whether you believe that he had 
been racing with the other omnibus, and had so urged his horses that he 
could not stop them ; because, however he might be endeavouring to stop 
them afterwards, if he had lost the command of them by his own act, 
he would be answerable : for a man is not to say, “ I will race along a road, 
and when I am got beyond another carriage I will pull up.” If the 
prisoner did really race, and only when ho had got past the other 
omnibus endeavoured to pull up, he must be found guilty ; but if you 
believe that he was run away with, without any act of his own, then he 
is not guilty. The main questions are, were the two omnibuses racing i 
and was the prisoner driving as fast as lie could, in order to get past the 
other omnibus i and had he urged his horses to so rapid a pace, that he 
could not control them ? If you are of that opinion you ought to convict 
him ' (w).

S. and 0. were indicted for the manslaughter of I). The prisoners, 
who were each driving a cart and horse, were seen two miles and a half 
from the place where the deceased was killed. 8. there paid the toll. 
Both prisoners then appeared to be intoxicated. They were next seen at 
a bridge, over which they passed at a gallop, the one cart close behind 
the other. A person there told them to mind their driving ; this was 
990 yards from the place where the deceased was killed. They were next 
seen forty-seven yards beyond the place where the deceased was killed. 
The carts were then going at a quick trot, one closely following the other. 
At a turnpike-gate a quarter of a mile from that place 8., who appeared 
all along to have been driving the first cart, told the toll-gate keeper, 
‘ We have driven over an old man ’ ; and desired him to bring a light, 
and look at the name on the cart, on which 0. pushed on his cart, and told 
8. to hold his bother, and they then started off at a quick pace. They 
were subsequently seen at two other places, at one of which 8. said he had 
sold his concern to 0. The surgeon stated that the deceased had a mark 
on his body, which would correspond with the wheel of a cart, and also 
several other bruises, and although he could not say that both carts had 
passed over the body, it was possible that both might have done so. For 
the prosecution it was contended, that it was perfectly immaterial in 
point of law whether one or both carts had passed over the deceased. 
The prisoners were in company, and had concurred in jointly driving
ami mechanically pro|ielled which» ns I» 
which» drawn by animals or pro|>ellvd 
by hand. For convictions of man­
slaughter hy furiously riding a bicycle sen 
R. r. Parker, fill J. 1*. 703 ; R. v. Thirgood, 
V3 J. 1*. 412. As to motor-cars, see

It. r. Davis, Old Hailey, .Ian. 0, IIM18, 
Righnm, J., 43 I .aw .Journal (Newsp.) 38, 
and R. i>. <lylce, I Cr. App. R. 242: 73 J.l*. 
72. and R. r. Dalloz, I Cr. App. R. 2,‘>8.

(it) R. e. Timmins, 7 C. & l*. 400, l’attc
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furiously along the road ; that was an unlawful act, and as both had 
joined in it, each was responsible for the consequences, though they 
might arise from the act of the other. For the prisoners it was urged 
that the evidence only proved that one of the prisoners ran over the 
deceased, and that the other was entitled to be acquitted. Pollock, C.B. :
‘ I think that is not so. I think the counsel for the Crown is right in his 
law. If two persons are in this way inciting each other to do an unlawful 
act, and one of them runs over a man, whether he be the first or the last, 
he would be equally liable. The person who runs over the man would 
be a principal in the first degree, and the other a principal in the second 
degree.' And in summing up, Pollock, C.B., said : ‘ The prisoners are 
charged with contributing to the death of the deceased by their negligence 
and improper conduct ; and if they did so, it matters not whether he was 
deaf, or drunk, or negligent, or in part contributed to his own death ; for in 
t his consists a great distinction between civil and criminal proceedings (x). 
If two coaches run against each other, and the drivers of both are to 
blame, neither of them has any remedy for damages against the other. 
But in the case of loss of life, the law takes a totally different view ; for 
there each party is responsible for any blame that may ensue, however 
large the share may be ; and so highly does the law value human life, 
that it admits of no justification wherever life has been lost, and the 
carelessness or negligence of any one person has contributed to the death 
of another person/ He then directed the jury on the other point in the 
manner above mentioned (y).

On an indictment for manslaughter it appeared that the two prisoners 
were in a state of partial intoxication, and drove a gig along a road at a 
very rapid pace, and met three men, and at that time they were driving 
rapidly down a hill, and when the three men got to the top, which was 
thickly shaded with trees, they found the deceased lying insensible in the 
middle of the road, presenting all the appearance of having just been run 
over by some vehicle, and he shortly afterwards died, lie had been deaf 
from his childhood, and had contracted an inveterate habit of walking 
all hours in the middle of the road, though he had been frequently \ .rued 
of the probable consequences of doing so. It was contended that the 
prisoners ought to be acquitted, as the deceased had contributed to his 
own death. Kolfe, B., said : * Whatever may have been the negligence, 
of the deceased I am clearly of opinion that the prisoners would not be 
thereby exonerated from the consequences of their own illegal acts, which 
would be traced to their negligent conduct, if any such existed. I am 
of opinion, that if any one should drive so rapidly along a great thorough­
fare leading to a large town, as to be unable to avoid running over anv 
pedestrian who may happen to be in the middle of the road, it is that 
degree of negligence in the conduct of a horse and gig which amounts to 
an illegal act in the eye of the law, and, if death ensues from the injuries 
then inflicted, the parties driving are guilty of manslaughter, even though 
considerable blame may be attributed to the deceased. There is a very 
wide distinction between a civil action for pecuniary compensation for

(*) But nee R. r. Hircliall, 4 F. A K. (y) R. v. Swindell, 2 C. A K. 230. Ah
1087, It. Mnstin.oe. A 1*. 300, and It. r. to contributory negligence, sec iwt/, i>. 
tiyke, I Cr. Aj.|>. II. 242. 807.



797chap. I.] Lawful Acts Improperly Performed.

death arising from alleged negligence and a proceeding by way of indict­
ment for manslaughter. The latter is a charge imputing criminal negli­
gence, amounting to illegality ; and there is no balance of blame in 
charges of felony ; but wherever it appears that death has been occasioned 
by the illegal act of another, that other is guilty of manslaughter in point 
of law, though it may be that he ought not to be severely punished. 
If the jury should be of opinion that the prisoners were driving along the 
road at too rapid a pace, considering the time and place, and were con­
ducting themselves in a careless and negligent way in the management 
of the horse and gig, 1 am of opinion that such conduct amounts to 
illegality, and that the prisoners must be found guilty on this indictment, 
whatever may have been the negligence of the deceased himself * (z).

Upon a trial for manslaughter it appeared that the prisoner was 
standing up in a spring cart ; the reins were not in his hands, but lying 
on the horse’s back ; while the horse was trotting down a hill with the 
cart, the deceased, a child about three years old, ran across the road before 
the horse, and the wheel of the cart knocked it down and killed it. It did 
not appear that the prisoner saw the child before the accident. Erie, J., 
told the jury, that if the prisoner had had the reins, and by using them 
could have saved the child, he was guilty of manslaughter ; but if they 
thought he could not have saved the child by pulling the reins or other­
wise by their assistance, they must acquit him (a).

Where on an indictment for manslaughter, it appeared that the de­
ceased was knocked down by a car driven by the prisoner, and great 
numbers were in the street at the time : Perrin, J., told the jury, that 
this unusual concourse of people, instead of offering any extenuation for 
the prisoner, or diminishing the criminality of his careless driving, if they 
found it to have been such, would but be a circumstance to add to it, and 
that it was his duty, as well as of all driving upon such occasions, to take 
more than ordinary precautions against accidents, and to use more than 
ordinary diligence for the safety of the public (b).

A person driving a carriage is not bound to keep on the ordinary side 
of the road ; but if he does not do so, he is bound to use more care and 
diligence, and keep a better look-out, that he may avoid collision, than 
would be requisite if he were to keep to his proper side of the road (e).

Vessels (d).—An inquisition charged that the prisoner did * propel and 
force ’ a vessel against a skiff, whereby the deceased was drowned. The 
counsel for the prosecution, in opening the case, said, that he apprehended 
that the rule as to traversing the river Thames was the same as that 
applicable to the mode of passing along any of the Queen’s common 
highways : therefore, if the speed at which, or the manner in which, the 
prisoners were navigating the vessel, and were proceeding before they 
saw the skiff, was such as to prevent them, after they did see it, from

(z) K. r. Longbottom, 3 Cox, 439.
(«) It. Dull<>way, 2 Cox, 273.
V<) H. r. Murray, 6 Cox, 609 (Ir.).
(r) IMuckwtll r. Wilson, 6 C. A 1\ 373. 

Alderson, It. Nee 6 & 0 Will. IV. c. 36, 
x. 78. lu Christian's note, 1 III. Com. 74, 
it is xaiil 4 that the law of the road in that 
homes and carriages should respectively

keep the left side of the road, and conse­
quently in meeting should |uiss each other 
on the whip hand.' See 1 .eamc v. ltray, :t 
Hast, 693. 1 Beven, Negligence (3rd ed.). 
Ml.

(J) As to defaults of master and crew 
of a ship causing danger to life, see 67 A 
68 Viet. c. 00, s. 226.
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stopping in time to prevent mischief to the person in it, they would be 
responsible for the offence of manslaughter, if his death happened in 
consequence ; if, on a misty night, the prisoners were proceeding at such 
a rate that they could not stop in time, their so proceeding was illegal, 
and, as death ensued, they were responsible. Parke, B. : ' You have 
stated the law most correctly. There is no doubt that those who navi­
gate the Thames improperly, either by too much sj>eed, or by negligent 
conduct, are as much liable, if death ensues, as those who cause it on a 
public highway, either by furious driving or negligent conduct * (#•).

On an indictment for manslaughter it appeared that the prisoner 
was a pilot, and was on board a Portuguese barque sailing down the 
Thames ; the barque was manned entirely by Portuguese, who did not 
understand English or naut ical directions. The deceased was shrimping 
in a small l>oat, and while such occupation is going on the boat is kept 
motionless by the shrimp net. When the barque was about a quarter of 
a mile distant the boat made a signal to her, and when she was within 
twenty yards the deceased hailed her. The prisoner called to the Portu­
guese helmsman to turn the vessel to the starboard, but the helmsman, 
not understanding the prisoner's directions, steered to the larlxtard 
(i.e. ]>ort) ; the barque struck the deceased and killed him. Denman. 
C.J., after consulting Alderson, B., told the jury : ‘ The law is, that if 
the prisoner has produced the death by any conduct of his, he is guilty of 
manslaughter. It apjtears to me that he was the person guiding and 
directing the vessel, and that he is responsible for its management. 
It is extremely unfortunate that he did not, in the first instance, make the 
foreigners understand such simple directions as starboard and larboard. 
You will consider whether there was some negligence upon the part of the 
prisoner in not making the foreigners understand thoroughly. I take 
your opinion whether he was guilty of negligence in this respect, and 
whether that negligence caused the death. If you think so, you will find 
him guilty ’ (/).

The captain and pilot of a steamer were indicted for manslaughter 
in causing a death by running down a smack, and it ap|>eared that at the 
time the steamer started there was a man forward in the forecastle to 
keep a look-out, but at the time when the accident happened, which was 
about an hour afterwards, the captain and pilot were lx>th on the bridge 
which communicate* between the paddle-ltoxes ; the night was dark, 
and it was raining hard ; the steamer had a light at each end of the 
to|»sail yard ; an oyster smack, on Ixwrtl which the deceased was, was

(r) It. r. Taylor, 0 C. A I’. «72. Parke, 
It.. hIho aaiiI : * The allegation in the in- 
qniaition in, that the defendanta forced 
and |»ro|iclled the veaael againat the akiff : 
evidence againat tlioac who gave the 
immediate onlera will be neceaaary to 
Huntain thin allegation.' In H. r. Lloyd, 
I V. A P. .'MM, «arrow. It., when* an in­
dictment for manalaughter atated that 
the priaoner * did coni|wl and force A. It. 
and ('. I>. to leave ' a windlaaa, by ineana 
of which the death wan occaaioiied, and it 
a|i|a-ansl that the priaoner, who wan

working one handle of the wind lean, went 
away, ami A. It. and C. !>., then linding 
they were not at rung enough to hold the 
windlaaa without him, let go their liokl. 
by n*aaon of which the demon-d waa 
killed, it waa held that the words * did 
com|N*l and force ' muat be taken to mean 
|H-raonal affirmative force applied to A. It. 
and C. D., and t hvrefore the priaoner muat 
lw acquitted. These deciaiona turn on 
pleading pointa.

(/) It. v. Npence, 1 Cm, 3.12.
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coming up the Thames without any light on hoard ; the deceased was 
below : a boy who was on board the smack stated that when the steamer 
struck the smack he got on board the steamer, and found nobody forward ; 
other witnesses were present to shew that no person was forward on the 
look-out at the time. Park, J., said, ' Then the captain is not responsible 
in felony ; it is the fault of the person who ought to be there, and who may 
have disobeyed orders ; if the captain leaves the pilot on the paddle-box, 
as he did here, he is not criminally responsible. In a criminal case every 
man is answerable for his own acts ; there must be some personal act : 
these persons may be civilly responsible.’ Alderson, 13. : ‘ If you could 
shew that there was a man at the bow, and that the captain had said, 
“ Come away, it s no matter about looking out,” that would be an act of 
misconduct on his part. If you can shew that the death of the deceased 
was the result of any act of personal misconduct on the part of the captain, 
you may convict him.’ Park, J., said, ‘ Supposing lie had put a man 
there, and had gone to lie down, and the man had walked away, do you 
mean to say lie would be criminally responsible ? And you must 
carry it to that length, if you mean to make anything of it.' Alderson, 
13. : ‘1 think this case has arrived at its termination ; there is no act of 
personal misconduct or personal negligence on the part uf these persons 
at the bar ’ (//).

On a trial for manslaughter of a person who was burnt in a ship, 
where the prisoner had struck a light with a match, and lighted a candle, 
in a part of the ship forbidden by the ship’s regulations, and had thrown 
down the match before it was extinguished, but a jieriod of six hours 
elapsed without sign of fire by sight or smell ; liramwell, 13., thought the 
evidence too slight to justify a conviction (/<).

Mines. - Where an indictment for manslaughter alleged that the 
prisoner was employed to superintend and keep in motion the working 
of an engine at a colliery for pumping out the water from the colliery, 
and thereby keeping a clear course for the passage of air and the 
dispersing of foul air, and that the prisoner neglected to superintend 
and keep in motion the working of the engine, and did thereby 
prevent a clear course being left for the passage of the air, and 
did cause noxious gases to accumulate, and then went on to state 
that an explosion took place and death ensued ; which allegations 
were proved. It was objected that the charge in the indictment was of 
non-feasance only and not of misfeasance and that mere non-feasance 
did not make a man criminally responsible. Wight man, J., ruled 
that the facts as charged did not constitute an indictable offence, 
observing that the indictment contained no direct allegat ion that it was 
the duty of the prisoner to do that which he was alleged to have 
neglected to do (t).

An indictment for manslaughter alleged that it was the duty of 
the prisoner to cause to be ventilated a coal mine, and to cause it to

(y) R. r. Allen, 7 0. k 1». 163. Qumt, 
whether this case amounts to more than 
this, that the captain had placed a proper 
pei-son forward, who had left his |»ost 
without the captain iierceiving it 7 See

Font. 322. R. v. (liven. 7 C. & I*. I.>41. 
(A) It. a Oardwr. i i I F Ml 
(i) It. v. Barrett, 2 V. & K. 343. But 

see K. v. Lowe, ;»«/, p. 8(H), and R. r. 
Hughes, jmfl, p. 802.
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he kept free from noxious gases, a.id that the prisoner feloniously emitted 
to cause the mine to be ventilated, and that noxious gases accumulated 
and exploded, whereby the deceased was killed. It appeared tl at the 
deceased was killed by the explosion of fire damp in a colliery, of which 
the prisoner was a sort of manager, and it was imputed on the part of the 
prosecution that this explosion would have been prevented if the prisoner 
had caused an air-heading to have been put up, as it was his duty to have 
done. For the defence it was attempted to be proved that it was the 
duty of one of the persons killed to have reported to the prisoner that an 
air-heading was required, and that he had not done so. In summing up, 
Maule, J., said : * The questions for you to consider are, whether it was 
the duty of the prisoner to have directed an air-heading to be made in this 
mine ; and whether, by his omitting to do so, he was guilty of a want of 
reasonable and ordinary precaution. If you are satisfied that it was the 
plain and ordinary duty of the prisoner to have caused an air-heading to 
be made in this mine, and that a man using reasonable diligence would 
have done it, and that, by the omission, the death of the deceased occurred, 
you ought to find the prisoner guilty of manslaughter. It has been 
contended that some other persons were, on this occasion, also guilty of 
neglect ; still, assuming that to be so, their neglect will not excuse the 
prisoner ; for if a person's death be occasioned by the neglect of several, 
they are all guilty of manslaughter ; and it is no defence for one, who was 
negligent, to say that another was negligent also, and thus, as it were, to 
try to divide the negligence among them ’ (/).

Upon an indictment for manslaughter it appeared that the prisoner 
was an engineer, and his duty was to manage a steam engine employed 
for the purpose of drawing up miners from a coal pit ; and when the skip 
containing the men arrived at the pit’s mouth his duty was to stop the 
revolution of the windlass, so that the men might get out. On the day in 
question he deserted his post, leaving the engine in charge of an ignorant 
boy, who, before the prisoner went away, declared himself to the prisoner 
to be utterly incompetent to manage such a steam engine as the one 
entrusted to him. The prisoner neglected this warning, and threatened 
the boy, in case he refused to do as lie was ordered. The boy superin­
tended the raising of two skips from the pit with success ; but on the 
arrival at the pits mouth of the third, containing four men, he was unable 
to stop the engine, and the skip being drawn over the pulley, one of the 
men was thrown down the shaft of the pit, and killed on the spot. The 
engine could not be stopped,4 in consequence of the slipper being too low,' 
an error which any competent engineer could have rectified, but which 
the boy in charge of the engine could not. For the prisoner it was con­
tended that a mere omission or neglect of duty could not render a man 
guilty of manslaughter (k). Campbell, C.J., said : ‘ I am clearly of 
opinion that a man may, by a neglect of duty, render himself liable to be 
convicted of manslaughter, or even of murder * (l).

(;) R. v. Haines, 2 C. & K. 308. See R. 
r. Swindall, 2 C. & K. 230, mile, p. 790, aa 
to the last point.

(i) R. v. Green, and R. v. Allen, unie, 

(I) R. v. Lowe, 3 C. & K. 123. Lord

Campbell discussed this case with Mr. 
Greaves, Q.C., and they fully concurred 
that a man might render himself equally 
culpable by neglecting to do Ids duty as by 
a wilful act. K.g., it is the duty of a points, 
man to turn the switches on the approach
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Upon a trial for manslaughter, it appeared that it was the prisoner’s 
duty to attend to a steam engine, but on the occasion in question he had 
stopped the engine and gone away, and that, during his absence, a person 
came and put it in motion, and being unskilled was unable to stop it again, 
and in consequence of the engine being thus put in motion, the deceased 
was killed. Alderson, B., stopped the case, saying that the death was 
the consequence, not of the act of the prisoner, but of the person who set 
the engine in motion after the prisoner had gone away ; that it is necessary 
in order to a conviction for manslaughter, that the negligent act which 
causes the death should be that of the party charged (m).

Upon an indictment for manslaughter it appeared that the prisoner 
was a banksman at the top of a shaft of a colliery, where there were an 
engine and ropes to send down bricks and materials in a bucket, and draw 
up the empty baskets. It was his duty to send down materials, and to 
superintend the proper letting down of the buckets, and to place the stage 
hereinafter mentioned. The buckets were run on a truck on to a movable 
stage over half of the area of the top of the shaft, and there the bucket 
was attached and lowered down, the stage being removed. The prisoner 
on the occasion in question had omitted to put or cause to be put the stage 
on the mouth of the shaft, and in the absence of the stage a bucket with 
a truck and bricks ran along the tram-road, into the shaft, fell down the pit 
and killed the deceased. It did not appear that the prisoner was directing 
or driving the waggon at the time. It was left to the jury to say whether 
the accident happened by negligence of the prisoner, and whether that 
negligence arose from an act of omission or commission, and they found 
that the death arose from the negligent omission of the prisoner in not 
putting the stage on the mouth of the pit ; and, upon a case reserved, 
Lord Campbell, C.J., delivered judgment : ‘ We arc of opinion that this 
conviction ought to be affirmed. It was the duty of the prisoner to 
place the stage on the mouth of the shaft ; the death of the deceased 
was the direct consequence of the omission of the prisoner to perform 
this duty ; if the prisoner, of malice aforethought, and with a premedi­
tated design of causing the death of the deceased, had omitted to place 
the stage on the mouth of the shaft, and the death of the deceased had 
thereby been caused, the prisoner would have been guilty of murder. 
According to the common-law form of an indictment for murder by reason 
of the omission of a duty, it was necessary that the indictment should 
allege that it was the duty of the prisoner to do the act, or to state facts 
from which the law would infer this duty (n). But it has never been
of a train, aiul if he wilfully neglcctH to 
do ho, whereby nil accident happens and 
a man is killed ; another man wilfully turns 
Homo points with which he has nothing to 
do, and a death occurs ; the offence of 
the one is" precisely the same as that, 
of the other. A man who wilfully neglects 
to feed his infant child is just as guilty of 
murder as if he poisoned it. In Lynch v. 
Nurdin, I Q. It. 29, Denman, C.J. said, that 
‘ between wilful mischief and gross negli­
gence the boundary line is haul to trace ; 
I should rather say, impossible. The 
law runs them into each other, considering 
* VOL. I.

such a degree of negligence as some proof 
of malice.* 4 There must be negligence so 
great as to satisfy a jury that the offender 
had a wicked mind in the sense of being 
reckless and careless whether death oc­
curred or not.’ See R. v. Nicholls, lit Cox, 
75, llrett, J. R. v. Handley, 13 Cox, 79. 
R. v. Elliott, Hi Cox, 710.

(m) R. t\ Hilton, 2 Lew. 214 ; Cf. 
R. v. Waters, 0 C. & 1*. 328, ante, p. 
007.

(«) R. v. Edwards, 8 C. & 1*. Oil. R. 
v. (loodwin 11832), MS. 0.8.0. : 1 Russ. 
C. & M. (3rd ed.) 502.

3 F
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doubted that if death is the direct consequence of the malicious omission 
of the performance of a duty (as of a mother to nourish her infant child) (o), 
this is a case of murder. If the omission was not malicious, and arose 
from negligence only, it is a case of manslaughter (p).

Railways. The prisoner (who was indicted for manslaughter of G.) 
was employed by H., a colliery proprietor, who was also owner of a 
tramway crossing a turnpike road. It was the prisoner's duty to give 
warning to any persons when any trucks might cross the said road. The 
tramway was in existence before the road, and in the Act by which the 
road was made there was no clause imposing on H. the duty of placing 
a watchman where the tramway crossed the road. The deceased was 
crossing the tramway, having received no warning that any trucks were 
about to cross the road. As he was crossing, however, he was knocked 
down by some trucks, and was killed. On inquiry it appeared that the 
prisoner was absent from his post at that time, although he had strict 
orders never to be absent. Lush, J., said, that there being no clause in 
the Act compelling H. to place a watchman where the tramway crossed 
the road, the prisoner was merely the private servant of H. ; and that, 
consequently his negligence did not constitute such a breach of duty as 
to make him guilty of manslaughter (q).

The prisoner was a porter at the Brighton Station, and it was his duty 
to start the trains. It being an excursion day, three up trains came in 
succession, all of them late, so that none of them could be started at the 
proper time. There was a rule of the company, that under such circum­
stances no train should be started at intervals of less than five minutes 
after the preceding one. The case against the prisoner was that he had 
started the three trains so that there was only an interval of three or four 
minutes between the second and third. The first train arrived safely at 
the Clayton Tunnel (seven miles from Brighton), and passed safely through 
and the man at the Brighton end of the tunnel, when it entered, tele­
graphed ‘ train in ' ; but, owing to some improper working of the signal 
at his end, became confused, and on the arrival of the second train, not 
feeling certain that he had received the signal which authorised him to 
send on the second train, again telegraphed 4 train in ’ just as the second 
train had gone into the tunnel. Fearing that the signal might be mis­
understood, he shewed the red flag, which he supposed the second train 
had not seen, but which had the effect of pulling up the second train in 
the tunnel. He again telegraphed to ask 4 is that train out ? ' upon which

(o) The neglect on the |»art of the 
mother to provide for the child must be 
subsequent to the birth: thus mere failure 
on the part of the mother to make proper 
provision for her expected conlineinent 
resulting in the complete birth and subse­
quent death of a child does not amount to 
manslaughter (R. r. Izod, 20 Cox, 090, 
Channel!, J.), though if the jury are satis­
fied that the mother, having made up her 
mind to be alone at the time of the birth, 
caused its death by wicked negligence after 
its birth, they should return a verdict of 
guilty. R. v. Handley, 13 Cox, 79, Brett, 
J., at p. 81.

(p) R. r. Hughes, Dears. & B. 248. 
iq) R. v. Smith, 11 Cox, 210. (juery 

whether this ease is accurately reported. 
In all probability the facts proved at the 
trial shewed that the prisoner had only 
neglected his duty to his employer by 
being absent from his jiost, and that the 
other servant managing the traffic, know­
ing he was absent, allowed the truck to 
cross the road. To have proved the 
prisoner guilty it must have been shown 
that he neglected some duty which he 
owed to the deceased as one of the public 
using the highway.
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the man at the north end of the tunnel, supposing that this referred to 
the first train, telegraphed ‘ train out,' whereupon the porter at the 
Brighton end of the tunnel sent the third train into the tunnel, and this 
ran into the second, which had come to a standstill in consequence of 
seeing the red flag. Erie, C.J., is reported to have told the grand jury 
that ‘ they must be satisfied before they found the bill that there was a 
prima facie case of such criminal negligence as had been the proximate 
and efficient cause of the catastrophe. The negligence imputed appeared 
to be the sending of one train after another in a shorter interval of time 
than, according to the rules, he ought to have done. A mistake, indeed, 
was said to have arisen from the negligence of the defendant. Still, if 
the particular negligence imputed to the prisoner appeared not to have 
been the proximate cause of the catastrophe, the bill for manslaughter 
ought not to be found ; and if it appeared that other causes had inter­
vened, the prisoner's negligence would not have been the proximate and 
efficient cause of the deaths which had occurred. That this was in entire 
accordance with the authorities will appear from the most recent cases. 
The case is to be clearly distinguished from that of joint negligence. It 
is indeed well settled, that it is no defence in a case of manslaughter that 
the death was caused by the negligence of others as well as by that of 
the prisoner ; for if the death of the deceased be caused partly by the 
negligence of others, the prisoner and all those others are guilty of 
manslaughter (r).

(r) H. v. Ledger, 2 F. & F. 857. Erie, 
C.J., referred toR. r. Haines, supra, p. 71*9, 
and R. ». Itnnett, tUfTO, p. 800. The 
great importance of placing the culpa­
bility of railway officials in a clear light 
has caused the following remarks, in which 
the words ‘ neglect ’ and ‘ negligence ’ are 
always used as importing such a degree 
of culpability as, if death ensued from it, 
the offence would amount to manslaughter 
at least. First, then, a clear distinction 
exists between negligence and a wilful act 
—a distinction well illustrated by the 
numerous cases, in which the rule has 
been established, that a master is answer- 
able for the negligent, but not for the 
wilful act of his servant. And it should 
seem that if a railway official deliberately 
starts a train in direct opposition to the 
orders he has received, this is a wilful act, 
and that, as it is an intentional violation 
of his duty, it ought to be considered pre­
cisely in the same light as if it were done 
by a person who had no authority what­
ever to interfere with the train. Next, 
where a train is started before its proper 
time, and it runs into another train and 
kills a person, it seems that, whether the 
starting of the train be considered as a 
wilful or negligent act, the starter of the 
train is guilty of manslaughter. If the 
accident would not have happened if the 
train had not been started till its projrer 
time the case seems clear from doubt, for 
there the too early starting of the train is 
manifestly the cause of the death ; and

supposing the aecident would have hap 
pened had the train been started at the 
proper time, still the death was caused at 
the time when it occurred by the culpable 
conduct of the starter of the train ; in 
other words, the death arose from the 
culpable act of the starter of tlm train, and 
sooner than it otherwise would have done, 
and the case seems to be very similar to 
those where the death of a person is accel­
erated by violence (ante, p. 092), and which 
establish tho principle that if a man is 
caused by a wrongful act to die at any 
time earlier than lie otherwise would have 
done, it is a case of manslaughter, and if 
the accelerating the death of a sick man 
be such an offence, it is not easy to suggest 
a reason why the accelerating the death of 
a healthy man is not so also. It must also 
be observed, that in such a case all that is 
certain is what has actually hap|tened ; it 
is mere speculation what might have hap­
pened if the train had been started at its 
proper time : the mere shifting of tho 
deceased from one seat to another might 
have saved his life. Nor is it any excuse 
that the train which was run into was met 
with at a place at which it would not have 
been but for the wilful or negligent act of 
some other person : the answer to this 
excuse is, that the time for starting having 
been fixed expressly for the purpose of 
preventing the possibility of such acci­
dents, whether they might arise from tho 
preceding train being met with on the line 
through negligence or otherwise, it does

3 f 2
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On an indictment for manslaughter against an engine-driver and 
fireman, it appeared that by the general rules of the railway company 
the fireman was always to follow the directions of the engine-driver, but 
both of them had the duty of looking out, the engineman being directed 
to attend to and act upon signals, the fireman obeying his directions. 
There was a regular system of signals, in which a red flag by day shewed 
that the train must stop instantly. On Ascot race day special instructions 
were issued, which materially differed from the regular rules, and by them 
the red signal did not mean, as it usually did, * Stop,' but only ‘ Danger,' 
and that meant that the engine should proceed with caution. The rules 
prohibited engines from running tender foremost ; but there was no turn­
table at Ascot, and the engines consequently returned with their tenders 
foremost. The return trains were started at irregular intervals of about 
five minutes by the station-master and traffic manager at Ascot. One of 
them stopped at Egham, and about five minutes afterwards another 
was started from Ascot. The prisoners who had charge of it, did not 
know that the preceding train would stop at Egham ; the stoppage 
delayed it two or three minutes ; when the prisoners' train passed the 
two stations before Egham the signal was red. There was contradictory 
evidence as to the pace their train went ; but, after passing the auxiliary

not lie in the «tarter-» mouth to excuse hi» 
own wrongful act by »uch a wilful or 
negligent act of another. lastly, it i« 
«ubmitted that the clear rule of the law is, 
that every one who contributes by hi» 
wilful or negligent act to the death of a 
man is guilty of man»laughter, although 
there lx* no community of purpose or 
action between them, and although the act 
of the one may be proximate to, and the 
act» of the others remote from, the im­
mediate cause of death ; and that the 
only correct question in the»e ease» is. 
whether the act did in any way whatever 
contribute to the death. In H. v. Haines, 
the prisoner'» duty wa* to cause an air­
heading to Ite put in a mine ; and it wa» 
alleged to lie the duty of another person to 
rejiort to the prisoner that an air-heading 
was wanting— such totally different duties 
t hat the neglect of either could not possibly 
lie the joint neglect of the two parties. 
Now Maule, J„ said : ‘ It ha» been con­
tended that Home other person» were also 
guilty f neglect ; still, assuming that to 
lie so, their neglect will not excuse the 
prisoner, for if a jxthoii'h death lie occa­
sioned by the neglect of several, they are 
all guilty of manslaughter ; and it is no 
defence for one who was negligent to say 
that another was negligent also, and thus 
as it were, try to divide the negligence 
among them. The decision is directly 
against there being any limitation to joint 
negligence or proximate negligence, and, 
as far as it goes, entirely supports the posi­
tion above laid down. Suppose three 
railway officials each negligently turned 
three different set» of points at A., B., and

G\, and that the result was an accident and 
death, it is submitted that all of them 
would lie guilty of manslaughter, provided 
the act of each contributed in any degree 
to the accident. So again, suppose A. and 
13. each negligently turned the points for 
two different trains, so that the trains 
were caused thereby to run into each other, 
can it admit of doubt that both would be 
responsible for the result ? In R. r. 
Barrett, ante, p. 7119, the decision turned 
on the defect in the indictment, which, 
being in the old form, contained no allega­
tion that it was in the prisoner's duty to do 
that which he wa» alleged to have neg­
lected to do. See also R. V. Nwindall, anle, 
p. 790; and R. v. Longbottom, anle, p. 797, 
as to the negligence of the deceased form­
ing no excuse.—C. S. II. Where' a fatal 
railway accident had lieen caused by the 
train running off the line at a spot where 
rails had been taken up without allowing 
sufficient time to replace them, and also 
without giving sufficient, or at all events, 
effective warning to the engine-driver ; 
and it was the duty of the foreman of plate­
layers to direct when the work should lx- 
done, and also to direct effective signals 
to be given : Held, that though he was 
under the general control of an inspector 
of the district, the inspector waa not liable; 
and that the foreman was so, assuming 
his negligence to have been a material and 
substantial cause of the accident, even 
although there had also been negligence 
on the jiart of the engine-driver, in not 
keeping a sufficient look-out. R. v. Benge, 
i i | 1.004.
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signal before reaching Egham, the speed was slackened. The prisoners’ 
train, not having to stop at Egham, went right through the station ; a 
minute or two afterwards the engineer saw the preceding train, and tried 
to stop his train, but did not succeed in stopping the train before it ran 
into the other train, and caused the death of several persons. Willes, J., 
held that in a criminal prosecution an inferior officer must be held justified 
in obeying the directions of a superior not obviously improper or contrary 
to law ; that is, if an inferior officer acted honestly upon what he might 
not unreasonably deem to be the effect of the orders of his superior, he 
would not be guilty of culpable negligence, these orders not appearing to 
him, at the time, to be improper or contrary to law. It appeared that 
the prisoners had nothing to do with the general management or regulation 
of the traffic, and their duty was to obey the special instructions issued 
to them as well as they could, presuming there was no apparent illegality 
in them ; and in that case, provided they put the best construction they 
could upon them, and acted honestly in the belief that they were carrying 
them out, they were not criminally responsible for the result. In a civil 
case they might be responsible, but not criminally. As to the fireman, 
as he was bound to follow the direction of the engineman, there was no 
case. The jury then interposed, and said that they were all of opinion 
that there was no case of culpable negligence against either of the prisoners. 
Willes, J., said he was quite of the same opinion, and thought that the 
prisoners ought not to be convicted on a criminal charge. They had 
instructions of an unusual kind, and were doing their best at the time to 
prevent an accident ; that is, they were trying to put on the brake so near 
to the time when, according to any view, they could be expected to have 
done so, that they can hardly be deemed guilty of culpable negligence. 
They only saw a red signal, and that, according to their special instructions, 
did not mean ‘ Stop.’ There was no symptom of danger ; they did not 
know that the other train had stopped at Egham, and they had no 
instructions to do so ; and so they went right on, although a minute 
afterwards they did their best to stop the train. > The arrangement was 
such as could not but cause imminent danger of the second train running 
into the first, which had passed only five or six minutes before, and had 
stopped three minutes at Egham. He therefore concurred in the verdict. 
In the course of the case, Willes, J., also held that a witness could not be 
asked to give an explanation as to his construction of the effect of the 
rules. The rules were in writing, and must speak for themselves, and 
the judge must declare their meaning. The special rules, if not consistent 
with the general rules, must override them, but their construction was 
for the judge. And that an officer of the Board of Trade could not be 
asked his opinion on the mode of conducting the traffic (which rather 
affected the company than the prisoners), nor whether in his judgment, 
as a man of experience, the driver of the engine ought to be convicted 
of negligence, nor (it seems) whether, in his opinion, the driver had kept 
a sufficient look-out ahead ; but that he might be asked whether, sup­
posing the train was going about forty miles an hour, it could have been 
stopped («).

(«) It. v. Trainer, 4 F. & F. 105.



806 IBOOK IX.Of Homicide.

Steamships. - -Where on a trial for manslaughter a steam tug, of 
which the prisoners were the captain and engineman, had exploded and 
killed the deceased whilst the prisoners, with the deceased, the stoker, 
were the only persons on board. The lever of the safety valve was 
found to have been so tied down by weights that it could not act as a 
safety valve. There was therefore considerably more pressure on the 
boiler plates than they could bear. There was a government valve, one 
of the keys to the lock of which was kept by a government inspector, 
and the other ought to have been in possession of the captain ; but 
there was no proof that he had the key at the time of the explosion, and 
this valve was in such a state that it could not work. If it had been 
working, no mischief could have occurred. At the time of the explosion 
the tug was racing with a steamer, and had been so for some tim<1 Against 
the captain it was urged that he had the control of the tug, and that he 
was guilty of culpable neglect in not seeing that the government valve 
was put into working order, or in allowing the other valve to be in a state 
in which it could not work. As to the engineer, it was his duty to attend 
to the working of the engine, and he was bound to see that too much 
steam was not generated. Hill, J., held that there was no case for a 
conviction. There was a difficulty in shewing that either of the prisoners 
were in a position to see that the government valve was out of order ; 
and there was nothing inconsistent with the assumption that the deceased 
himself could see it to be out of order ; and it was perfectly possible that 
he might have put the valve in order without the intervention of either 
of the prisoners ; if so, it was clear that a felony could not be made out (<).

On an indictment for manslaughter it appeared that thirteen persons 
embarked in a boat, besides two watermen, of whom the prisoner was one ; 
two witnesses proved, that by the swell of a steamer in motion the boat 
was carried against the bows of another steamer, and that as soon as it 
struck the prisoner called out to the passengers to sit still, but they all 
jumped up and tried to lay hold of the steamer, and in consequence the 
boat was upset. Had the passengers remained quiet, the witnesses be­
lieved the accident would not have happened. Another witness was of 
opinion that the fault lav in the prisoner's pushing off the boat from the 
stairs with one of the oars, he standing upright at the time, instead of 
being seated and having the command of the sculls ; he ought to have 
known the danger under such circumstances of crossing the strong tide that 
rushed through the arch of the bridge ; but for his pushing off as he did, 
the boat would have cleared the steamer. He thought the same thing 
might have happened to the boat if there had been only three persons in 
it or only one. Williams, J. : ‘ If the circumstance of the passengers 
jumping up really caused the accident, the overloading of the boat was 
immediately productive of such a result, and thus the prisoner is answer­
able ; for he should have contemplated the danger of such a thing 
happening. If the fact of the prisoner standing up in the boat was the 
cause of the catastrophe, then it may be gross negligence on his part to 
have done so ; because he is supposed to be acquainted with the force and

(/) R. r. (in-gory, 2 F. & F. 153. The other safety valve, or at least might have 
deceased might himself have weighted the seen that it was so weighted.
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velocity of the tide, and the danger of crossing it under the circumstances. 
On the whole it is a question for the jury, whether the deceased met his 
death either by the gross carelessness of the prisoner in the management 
of the boat, or in taking on board a greater number of passengers than 
it was capable of safely carrying ’ («).

Contributory Negligence.—It has been generally held that it is no 
defence that the deceased was guilty of contributory negligence. The 
sole question for the jury is, did the negligence of the prisoner materially 
contribute to the death of the deceased (v). In R. v. Birchall (w), Willes, J., 
is reported to have said that a man was not criminally responsible for 
negligence for which he would not be responsible in an action, but on 
this case being cited in R. v. Jones (x), Lush, J., said that it was quite at 
variance with what he had always heard, and he ruled that there was no 
contributory negligence in merely getting into a vehicle and allowing 
himself to be driven, even though the driver was obviously drunk (//).

In R. v. Dant (z), it was held that if a commoner turns out on a com­
mon, across which there are public footpaths, a horse which he knows to 
be vicious and dangerous, and the horse kicks and kills a child, the 
commoner is liable to be convicted of manslaughter, even though the 
child has strayed on to the common a little way off the path (a).

In former editions reference was made to a local and personal Act 
(7 & 8 Geo. IV., c. 75), (/>) making it a misdemeanor to take on board 
wherries, &c., more persons than by law allowed, if any such persons 
should be drowned. The Act was repealed in 1859 (22 & 23 Viet., c. 133), 
and the particular portion was not re-enacted.

PART IV.—OF EXCUSABLE AND JUSTIFIABLE HOMICIDE

Preliminary.

By the Offences against the Person Act, 18G1 (24 & 25 Viet. c. 100), 
s. 7, ‘ No punishment or forfeiture shall be incurred bv any person who 
shall kill another by misfortune, or in his own 'defence, or in any other 
manner, without felony ’ (c).

(h) R. i’. Williamson, 1 Cox, 117, Gur* 
ney, B., and Williams, J.

\i>) See per Pollock, C.B., in R. ». 
Swindall, ante, p. 790 ; R. ». Haines, ante, 
p. 800 ; R. ». Walker, I C. & P. 320. Per 
Byles, J., in R. ». Kew, 12 Cox, 355. and 
in R. ». Hutchinson, 9 Cox, 5.15 ; and sco 
R. r. Dant. L. A <\ 667» infra.(«•I i r. a r. HW:.

(x) 11 Cox, 544. See Archb. Cr. PI. 
(23rd ed.) 800.

(y) It has been suggested in a colonial 
case that evidence which would bo ad­
missible to establish contributory negli­
gence might in a criminal case be ail mit ted 
to show that the death was not due to 
the culpable negligence of the defendant. 
See R. ». Bunney [1894], 0 Queensland 
L. J. 80, Griffith, C.J. See 1 Bcven, 
Negligence (3rd ed. ) 149.

(?) L. ft C. 567 ; 34 L. J. M. C. 119.

(«) Blackburn, J., said : ‘ I by no means 
mean to say that the conviction might 
not have been supported if the child had 
been killed by the horse at the time when 
she was straying upon the common far 
from the public path.’

(b) It. was observed upon 10 Geo. II. 
c. 31 (rep.), containing a more severe 
punishment for an offence of this kind, 
that it might serve as a caution to stage 
coachmen and others, who overload their 
carriage for the sake of lucre, to the great 
danger of the lives of their passengers, the 
number of whom are regulated by Act of 
Parliament. 1 East, P.C. 204.

(c) This section re-enacts 9 Geo. IV. 
e. 31, s. 10, which Act by s. 1 repealed 
the Statute of Gloucester, 0 Bdw. I. c. 9, 
under which the offender might bo put 
to sue out a pardon. See Pollock and 
Maitland, Hist. Eng. Law, vol. ii, p. 477.
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Excusable homicide ia of two kinds: either per infortunium, by mis­
adventure ; or se et sua defendendo, upon a principle of self-defence. 
The term excusable homicide imports some fault in the party by whom it 
has been committed ; but of a nature so trivial that the law excuses such 
homicide from the guilt of felony. Justifiable homicide is of several 
kinds . as it may be occasioned by the performance of acts of unavoidable 
necessity, where no shadow of blame can be attached to the party killing ; 
or by acts done by the permission of the law, either for the advancement 
of public justice, or for the prevention of some atrocious crime.

Sect. I a.—Of Excusable Homicide by Misadventure.

Homicide by misadventure is where in doing a lawful act, without anv 
intention of bodily harm, and using proper precautions to prevent 
danger, one man unfortunately happens to kill another (d). The act 
must be lawful ; for if it is unlawful, the homicide will amount to murder, 
or manslaughter, according to the attendant circumstances (e), and it 
must not be done with intent to inflict great bodily harm ; for then the 
legality of the act, considered in the abstract, would be no more than a 
mere cloak, or pretence, and consequently would avail nothing. The 
act must also be done in a proper manner, and with due caution to prevent 
danger (/).

Thus, if people, in following their common occupations, use due caution 
to prevent danger,and nevertheless happen, unfortunately,to kill any one. 
such killing is homicide by misadventure (*/). Thus where a person, 
driving a cart or other carriage, happens to drive over another and kill 
him, if the accident happen in such a manner that no want of due care 
could be imputed to the driver, it will be accidental death, and the driver 
will be excused (h). Where a person was riding a horse, and the horse, 
being whipped by some other person, sprang out, of the road, and ran over 
a child and killed it, this was held to be misadventure in the rider, but 
manslaughter in the person who whipped the horse (i).

It has been shewn (/), that where parents, masters, and other persons, 
having authority in foro domestico, are giving to those under their care 
reasonable and moderate correction, if by the struggling of the party 
corrected, or by some other misfortune death ensue, the killing will be 
only misadventure (k).

As to accidental killing whilst engaged in a lawful sport, see ante, 
p. 786.
The punishment of excusable homicide 
nee mu never to have gone lieyond forfei­
ture of some or all of the good* of the 
slayer (4 Bl. Com. 188. I Hale, 42"». 
1 Hawk. v. 29, s. 20. Font. 2Hli. ami 
pardon and writ of restitution were 
granted as of course on paying the ex­
pense of suing them out. To prevent 
this expense it became usual to direct 
acquittal where the killing was obviously 
by misadventure or in self-defence 
(4 BL Com. Ink. F<„i. ML i K;,-.. 
P.U. 222), and such practice Is estab­
lished as law by the enactment in the 
text.

(d) 1 East. P.C. 221, MO, Ml. Font. 
258. I Hawk. e. 29. s. 1.

(<*) .4 nfe, pp. 0511, 780.
(/) 1 East. P.C. 201.
(?/) Ante, p. 789. 1 Hale, 472. 475. 

1 Hawk. e. 29, as. 2 & 4. Fost. 202. I 
East. P.C. 202.

(A) Post. 203. 1 Hale. 470. O. B. 
Ness, before Mich. T. 1704. MS. Tracv, 
32. 1 East, P.C. 203.

(«) 1 Hawk. c. 29, s. 3.
(j) Ante, p. 707.
(A) 1 Hale. 454, 473. 474. 4 HI. Com. 

182. As to abuse of the power to correct, 
vide ante, p. 707.
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Sect. I b.—Of Excusable Homicide in Self-Defence.

Homicide in self-defence is homicide committed sc et sua defendendo, 
in defence of a man’s person or property, upon some sudden affray, 
considered by the law as in some measure blamcable, and barely 
excusable (l).

When a man is assaulted in the course of a sudden brawl or quarrel, 
he may, in some cases, protect himself by killing the person who assaults 
him, and excuse himself on the ground of self-defence. But, in order to 
entitle himself to this plea, he must shew first, that before a mortal stroke 
given he had declined further combat ; secondly, that he then killed his 
adversary through mere necessity, in order to avoid immediate death (#»). 
Under such circumstances, the killing will be excusable self-defence, 
sometimes expressed in the law by the word chance medley or casual 
affray (n).

Homicide upon chance medley borders very nearly upon manslaughter, 
and, in fact and experience, the boundaries in some instances are scarcely 
perceivable, though in consideration of law they have been fixed (o). 
In both cases it is supposed that passion has kindled on each side, and 
blows have passed between the parties ; but in the case of manslaughter, 
it is either presumed that the combat on both sides had continued to the 
time the mortal stroke was given, or that the party giving such stroke 
was not at that time in imminent danger of death (p). The true criterion 
between them is stated to be this : when both parties are actually com­
bating, at the time the mortal stroke was given, the slayer is guilty of 
manslaughter ; but if the slayer has not begun to fight, or, having begun, 
endeavours to decline any further struggle, and afterwards, being closely 
pressed by his antagonist, kills him to avoid his own destruction, this is 
homicide excusable by self-defence (q).

In all cases of homicide excusable by self-defence, it must be taken 
that the attack was made upon a sudden occasion, and not premeditated, 
or with malice ; and, from the doctrine which has been above laid down, it 
appears that the law requires that the person who kills another in his 
own defence should have retreated as far as he conveniently or safely 
could, to avoid the violence of the assault, before he turned upon his 
assailant ; and that not fictitiously, or in order to watch his opportunity, 
but from a real tenderness of shedding his brother’s blood. For in no case 
will a retreat avail, if it be feigned, in order to get an opportunity or 
interval to enable the party to renew the fight with advantage (r). The 
party assaulted must therefore flee, as far as he conveniently can, either

(/) Post. 273. ' Self-defence culpable, 
but through the benignity of the law ex- 
ensable.’

(m) 1 East, P.C. 280. Post. 273.
(n) Or chaude mêlée, an affray in the 

heat of blood, or passion. Both of them 
are pretty much of the same import : but 
the former has, in common speech, been 
often erroneously applied to any manner 
of homicide by misadventure ; whereas 
it appears by 22 Hen. VIII. c. 5 (rep.),

24 Hen. VIII. c. 5 (rep.), and the ancient 
hooks (Ntaundf. Hi; 3 Co. Inst. 57; Kel. 
(J.) 07) that it is properly applied to such 
killing as happens in self-defence upon a 
sudden rencounter. 4 Bl. Com. 184. 
Post. 275.

(o) Post. 270.
(p) Post. 277.
(?) 4 Bl. Com. 184.
(r) 1 Hale. 481, 483. Post. 277. 4 Bl. 

Com. 185.
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by reason of some wall, ditch, or other impediment, or as far as the 
fierceness of the assault will permit him ; for it may be so fierce as not 
to allow him to yield a step without manifest danger of his life, or great 
bodily harm, and then, in his defence,he may kill his assailant instantly (a). 
Before a person can avail himself of the defence, that he used a weapon 
in defence of his life, he must satisfy the jury that that defence was 
necessary ; that he did all he could to avoid it ; and that it was necessary 
to protect his own life, or to protect himself from such serious bodily harm, 
as would give him a reasonable apprehension that his life was in immediate 
danger. If he used the weapon, having no other means of resistance, and 
no means of escape, in such case, if he retreated as far as he could, he 
would be justified (t).

Where the prisoner levelled a gun at the deceased, and it was a question 
whether the gun went off accidentally or not, Cockburn, C.J., left the 
following questions to the jury :—1. Was the discharge of the gun 
intentional or accidental ? (a) If intentional, was it from ill feeling to the 
deceased, or desire to get rid of him ? in which case it would be murder, 
(b) If it was not so done, was it done by the prisoner in self-defence, and 
to protect himself from death or serious bodily harm intended towards 
him by the deceased i or (c) from the reasonable apprehension of it 
induced by the words and conduct of the deceased, though the latter 
may not, in fact, have intended death or serious in: y ? (d) If not so, 
was it done after an assault made by the deceased on the prisoner, though 
short of an assault calculated to kill or cause serious bodily injury ? or 
(e) was it done under such a degree of alarm and bewilderment of mind, 
caused by the conduct of the deceased, as to deprive the prisoner, for the 
time, of his reason and power of self-control { or (f) was the effect of the 
language and conduct of the deceased such as to provoke the angry 
passions of the prisoner so as to deprive him of his reason and power of 
self-control ? 2. If the discharge of the gun was accidental, in which
case the prisoner cannot be convicted of murder, but may be of man­
slaughter. (a) Was the gun levelled by the prisoner at the deceased in 
self-defence against an attack <>f the deceased endangering life or limb, 
or reasonably apprehended by the prisoner as likely to do so, in either of 
which cases the prisoner would be entitled to an acquittal, or (b) was the 
gun levelled by the prisoner at tie deceased unnecessarily under the 
circumstances, but without the int« ion of discharging it, in which case 
it would be manslaughter (u).

If A. challenges B. to fight. B. declines the challenge, but lets A. 
know that he will not be bee out will defend himself ; and then B., 
going about his business an- caring his sword, is assaulted by A., and 
killed ; this is murder in A. But if B. had killed A. upon that assault, 
it had been se defendendo, if he could not otherwise have escaped ; or 
bare manslaughter, if he could have escaped and did not (<>).

The law appears to be that if the blow, from the effect of which the 
deceased died, was given purely in self-defence, as distinguished from a 
desire to fight, it is excusable, and it is a question for the jury whether

(«) I Hale. 483. 4 Bl. Com. 185. Cullman, .1. Kvc R. i>. Bull, 0 C. & P. 22.
(/) R. v. Smith, 8 C. & P. 100, jier Bus- («) R. y. Westun, 14 Cox, 340.

auquel, J., pratailibu#, Holland, B., and (y) 1 Hale, 453.
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the prisoner struck the blow in self-defence, or whether he really desired 
to fight (ip).

As in the case of manslaughter upon sudden provocation, where the 
parties fight upon equal terms, all malice apart, it matters not who gave 
the first blow : so in the case of excusable self-defence, it will seem that 
the first assault in a sudden affray, all malice apart, will make no difference, 
if either party quit the combat and retreat, before a mortal wound be 
given (x). According to this doctrine, if A., upon a sudden quarrel, 
assaults B. first and upon B.’s returning the assault A. really and bona 
fide flies, and being driven to the wall, turn again upon B. and kills him, 
this will be sedefendendo (y) ; but some writers have thought this opinion 
too favourable, inasmuch as the necessity to which A. is at last reduced 
originally arose from his own fault (z). With regard to the nature of the 
necessity, it may be observed that the party killing cannot, in any case, 
substantiate his excuse, if he kill his adversary even after a retreat, 
unless there were reasonable ground to apprehend that he would 
otherwise have been killed himself (a).

Under the excuse of self-defence, the principal civil and natural 
relations are comprehended : therefore, master and servant, parent and 
child, husband and wife, killing an assailant in the necessary defence of 
each other, respectively, are excused ; the act of the relation assisting 
being considered the same as the act of the party himself (6). So where 
a son shot and killed his father, who was assaulting his mother, Lopes, 
J., told the jury that if the accused had reasonable grounds for believing, 
and honestly believed that his mother’s life was in imminent peril, and 
that the shot which he fired was absolutely necessary for the preservat ion 
of her life, then he ought to be excused from the consequences of the 
homicide (c).

If A., in defence of his house, kills B., a trespasser, who is endeavouring 
to enter it, A. is guilty of manslaughter ; at least unless his life was in 
danger. But if B. enters the house, and A., having first requested him 
to depart, gently lays his hands upon him to, turn him out, and then 
B. turns upon him and assaults him, and A. then kills him, it will be 
se defendendo, supposing that he was not able by any other means to 
avoid the assault, or retain his lawful possession (d). In such a case 
A., being in his own house, is not under an obligation to retreat as in 
other cases of self-defence, as that would be to give up the protection 
of his house to his adversary by his flight (e).

(«.») R. v. Knock, 14 Cox, 1.
(r) Poet. 277.
(y) 1 Hale, 482.
(z) 1 Hawk. c. 20, h. 17. Halo seems 

also to distinguish the case of him who is 
first attacked from the assailant, with 
respect to the point of retreating, 1 Halo, 
482. Upon this subject East (1 V. C. 281, 
282), says: * At any rate I think there is 
great difficulty in applying the distinction 
taken by Hale and Hawkins against him 
who makes the first assault, to the case of 
mutual combat by consent, though upon 
a sudden occasion, where neither of the 
parties makes an attack till the other is

prepared ; because in these cases it 
matters not who gives the first blow ; it 
forms no ingredient in the merits of the 
question.*

(<i) Post. 273, 275, 280. 4 Rl. Com.
1 Ht.

(6) 1 Hale, 484. 4 Rl. Com. 18<l.
(r) R. r. Rose. 15 (Xix. 540.
(d) 3 Edw. III. Curon. 35. Crompt. 

27 b. 1 Hale, 480.
(e) Vide post, p. 815. 1 Hale, 480.

In R. r. Dakin, 1 Lew. 100, where the 
prisoner was a lodger at a house, to which 
there was a back-way, of which the 
prisoner was ignorant, it being the first
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Necessity. -At the trial of an indictment for murder it appeared, upon 
a special verdict, that the prisoners, D. and S., seamen, and the deceased, 
a boy between seventeen and eighteen, were cast away in a storm on the 
high seas, and compelled to put into an open boat, that the boat was 
drifting on the ocean, and was probably more than a thousand miles 
from land ; that on the twentieth day, when they had been nine days 
without food, and seven without water, D., with the assent of S., killed 
the boy, and both I), and S. fed on his flesh for four days ; that at the 
time of the act there was no sail in sight, nor any reasonable prospect of 
relief ; that under these circumstances there appeared to the prisoners 
every probability that unless they then, or very soon, fed upon the boy, 
or one of themselves, they would die of starvation : On a special verdict 
finding these facts it was held that there was no proof of any such necessity 
as could justify the prisoners in killing the boy, and that they were guilty 
of murder (/).

According to Hale, a man cannot even excuse the killing of another 
who is innocent, under a threat, however urgent, of losing his own life 
if he does not comply ; so that if one man should assault another so 
fiercely as to endanger his life, in order to compel him to kill a third person, 
this would give no legal excuse for his compliance (g). But if the com­
mission of treason may be extenuated by the fear of present death, and 
while the party is under actual compulsion (h), there seems to be no reason 
why homicide may not also be mitigated upon the like consideration, of 
human infirmity : though, where the party might have recourse to the 
law for his protection from the threats used against him, his fears would 
certainly furnish no excuse for committing the murder (t).

As the excuse of self-defence is founded on necessity, it can in no case 
extend beyond the actual continuance of that necessity, by which alone 
it is warranted (j) : for if a person assaulted falls upon the aggressor, after 
the affray is over, or when he is running away, this is revenge, and not 
defence (A).

night he had lodged at the house, and 
some persons split open the door of the 
house in order to get the prisoner out and 
ill-treat him ; Bayley, J., is reported to 
have said : ‘ If tlie prisoner had known of 
the back way, it would have been his duty 
to have gone out backwards, in order to 
avoid the conflict.’ ‘ But it is submitted 
that the protection of the house extends 
to each and every individual dwelling in it.' 
in R. v. Cooper, Cro. Car. 544, it was held 
that a lodger might justify killing a per­
son endeavouring to break into the house 
where he lodged with intent to commit a 
felony in it ; and sec 1 East, P.C. 28V. 
28V. Fost. 274 ; and Ford’s case, KeL 
(J.) 61. Post, p. 8Hi. C. S. (J.

(/) R. v. Dudley, 14 Q.B.D. 273. The 
case was tried at the Exeter Assises, and a 
special verdict returned. The Assizes 
were then adjourned to the Royal Courts 
of Justice. The record was brought into 
court, and filed, and the arguments were

heard by the judges not as commissioners 
of assize but as judges of the High Court. 
The prisoners were sentenced to death by 
t he Court, but the sentence was commuted 
by the Crown to six months’ imprison­
ment. See the comments of Sir J. F. 
Stephen on this case, Stephen, ‘ Digest Cr. 
Law (Oth cd.), 25. The Court considered, 
but did not follow, the case cited by Bacon 
of two shipwrecked persons getting on the 
same plank. Bac. Elem. e. 5 ; Cf. 1 Hawk, 
c. 28, s. 20. 4 Bl. Com. 180.

(g) 1 Hale, 51, 434.
(h) 1 East, P.C. 70, and the authorities 

there cited.
(*) 1 East, P.C. 204. Halo says that 

in the most extreme case, where there 
could be no recourse to law, the person 
assailed ought rather to die himself than 
kill an innocent person. I Hale, 61.

(;) 1 East, P.C. 203.
(t) 4 Bl. Com. 203.
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Sect. II. -Of Justifiable Homicide.

Justifiable homicide is of several kinds, as it may be occasioned by the 
performance of acts required by law, or done by the permission of the 
law (/).

The execution of criminals under a lawful sentence of death is an act 
required by the law, and, therefore, justifiable (m). But acts not required 
by law are not justifiable ; and, therefore, wantonly to kill the greatest of 
malefactors, would be murder ; and all acts of official duty should, in the 
nature of their execution, be in conformity with the judgment by which 
they are directed (n).

Amongst the acts done by the permission of the law, for the advance­
ment of public justice, may be reckoned those of the officer, who, in the 
execution of his office, either in a civil or criminal case, kills a person who 
assaults and resists him. The resistance will justify the officer in 
proceeding to the last extremity. So that in all cases, whether civil or 
criminal, where persons having authority to arrest or imprison, and using 
the proper means for that purpose, are resisted in so doing, they may 
repel force with force, and need not give back ; and if the party 
making resistance is unavoidably killed in the struggle, this homicide is 
justifiable (o). This rule is founded in reason and public utility ; for few 
men would quietly submit to an arrest, if, in every case of resistance, the 
party empowered to arrest were obliged to desist, and leave the business 
undone ; and a case in which the officer was held guilty of manslaughter, 
because lie had not first given back, as far as he could, before he killed the 
party who had escaped out of custody, in execution for a debt, and 
resisted being retaken (/?), seems to stand alone, and has been 
mentioned with disapprobation (q), As to the authority of constables 
and others to arrest, see ante, pp. 723 et seq. (r).

The protection above stated does not extend to sentries in the navy 
or army. The prisoner was sentinel on board a ship in the Royal Navy, 
when she was paying off. The orders to him from the preceding sentinel 
were, to keep off all boats, unless they had officers with uniforms in them, 
or unless the officer on deck allowed them to approach ; and he received 
a musket, three blank cartridges, and three balls. The boats pressed ; 
upon which he called repeatedly to them to keep off ; but one of them 
persisted and came close under the ship ; and he then fired at a man who 
was in the boat, and killed him. The jury found that the sentinel fired

(/) Ante, ]>. 80S.
(m) K.wt. 207. I Half, 400, 4 HI. 

Com. 178.
(») Ante, p. 705, and see 1 Hale, 501. 

2 Hale. 411.
(o) 1 Hale, 404. 2 Hale, 117. 118. .1 

Co. hint. 66. 1 Hawk. c. 28, mm. 17, 18, 10. 
Font. 270, 271. 4 HI. Cora. 170. 1 East, 
P.C. p. 307.

(p) 1 Kollo Rep. 180.
(?) Font. 271. 1 East, P.C. 307.
(r) It has been said, that if peace 

officers meet with night-walkers, or per­
sons unduly armed, who will not yield 
themselves, but resist or fly before they

are apprehended, and who are upon 
necessity slain, because they cannot other­
wise be overtaken, it is no felony in the 
officers or their assistants, though the 
parties killed were innocent (2 Hale, 80, 
07). But it is doubtful whether nowadays 
so great a degree of severity would bo 
either justifiable or necessary (especially 
in the case of bare flight), unless there was 
a reasonable suspicion of felony. See 1 
East, P.C. 303. R. r. Dadeon, 2 Den. 35. 
The old statute 2 Edw. III. c. 3, as to night- 
walkers is repealed, and the right to arrest 
misdemeanants by night rests on statutes. 
vide ante, pp. 729 el seq.
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under the mistaken impression that it was his duty. On a case 
reserved, the judges were unanimous that the killing was, nevertheless, 
murder ; but were of opinion, that if the act had been necessary for the 
preservation of the ship, as if the deceased had been stirring up a mutiny, 
the sentinel would have been justified (rr).

An officer of justice may justify the killing of a person flying from arrest 
for treason or felony (0). In the case of a riot or rebellious assembly, 
peace officers and their assistants, endeavouring to disperse the mob, arc 
justified, both at common law and by the Riot Act, in proceeding to the 
last extremity, in case the riot cannot otherwise be suppressed (t). And it 
has been said, that perhaps the killing of dangerous rioters may be justified 
by any private persons who cannot otherwise suppress them, or defend 
themselves from them, inasmuch as every private person seems to be 
authorised by the law to arm himself for the preservation of the peace (m).

On an indictment for shooting, with intent to do grievous bodily harm, 
it appeared that the prisoner was a constable and employed to guard a 
copse, from which wood had been stolen, and for this purpose carried a 
loaded gun. From this copse he saw the prosecutor come out, carrying 
wood which he was stealing, and called to him to stop. The prosecutor 
ran away, and the prisoner having no other means of bringing him to 
justice fired, and wounded him in the leg. It was further alleged that the 
prosecutor was actually committing a felony, he having been before con­
victed repeatedly of stealing wood (v) ; but these convictions were 
unknown to the prisoner, nor was there any reason for supposing that lie 
knew the difference between the rules of law relating to felony and those 
relating to less offences. Erie, J., told the jury that shooting with intent 
to wound amounted to the felony charged, unless from other facts there 
was a justification ; and that neither the belief of the prisoner, that it was 
his duty to fire, if he could not otherwise apprehend the prosecutor, nor 
the alleged felony, it being unknown to him, constituted such justification ; 
and upon a case reserved, it was held that the conviction was right ; 
for the prisoner was not justified in firing, because the fact that the 
prosecutor was committing a felony was unknown to him at the time (w).

Prison officers are under the same special protection as constables (z) 
and other ministers of justice; and, therefore, if in the necessary discharge 
of their duty they meet with resistance, whether from prisoners in civil or 
criminal custody, or from others in behalf of such prisoners, they are not 
obliged to retreat as far astheycan with safety,but may freely, and without 
retreating, repel force by force ; and the killing of the party so resisting

(it) It. t\ Thomas, 1810, MS. Bayley, 
,1. The prisoner was tried at Nisi 1‘rius, 
4 M. & S. 441.

(/») Ante, p. 703.
(/) I Hale, 53.494.495. MN. Tracy, 36, 

cited 1 East, P.C. 304. Vide ante, p.p 431

(u) 1 Hawk. c. 28, s. 14, and see Fost. 
272; 1‘oph. 121. It was so resolved by 
all the judges in Easter Term, 39 Eliz., 
though they thought it more discreet for 
every one in such a case to attend and 
assist the King’s officers in preserving the

jieacc. And certainly, if private persons 
interfere to suppress a riot, they must give 
notice of their intention.

(»•’) These previous convictions rendered 
the prosecutor’s act a felony under 7 & S 
(leo. IV. c. 29, s. 39, now replaced by 24 
& 26 Viet. c. 90, s. 33.

(ic) R. r. Dadson, 2 Den. 35; sed contra, 
R. v. Bentley, 4 Cox, 400, and see The 
Abby, 5 C'lir. Rob. (Adm.) 254, a ease of 
shooting at an Englishman and killing an 
alien enemy.

(*) 61 & 02 Viet. c. 41, s. 10.
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the gaoler, or his officer, or any person coming in aid of him, will be 
justifiable homicide (y).

H., being weary of life, and willing to be rid of it by the hand of 
another, having first blamed his keeper for suffering his deer to be 
destroyed, and commanded him to execute the law, came himself into his 
park at night as if with the intent to steal the deer ; and being questioned 
by the keeper, who knew him not, and refusing to stand or answer, he was 
shot by the keeper. This was decided to be excusable homicide within 
21 Edw. I. st. 2, De malefactoribus in partis (z).

A man is justified in repelling force by force in defence of his person, 
habitation, or property, against one who manifestly intends and endea­
vours, by violence or surprise, to commit a felony upon either. In these 
cases he is not obliged to retreat, but may pursue his adversary till he 
finds himself out of danger ; and if, in a conflict between them, he hap­
pens to kill, such killing is justifiable (a). But the rule does not apply 
to any crime unaccompanied with force, such as pocket picking (b). The 
intent to murder, ravish, or commit a felony attended with force or 
surprise, should be apparent, and not be left in doubt ; so that if A. makes 
an attack upon B., it must plainly appear by the manner of the assault, 
the weapon, &c., that the life of B. is in imminent danger ; otherwise his 
killing the assailant will not be justifiable self-defence (c). There must be 
an intention on the part of the person killed to rob, or murder, or to cause 
some serious bodily injury to the person killing ; or the conduct of the 
party must be such as to render it necessary on the part of the party 
killing to do the act in self-defence (d). The rule extends only to felony ; 
for if one comes to beat another, or to take his goods merely as a trespasser, 
though the owner may justify assaulting him so far as to make him desist, 
yet if he kills him, it is manslaughter (e). But if a house is broken open, 
though in the day-time, with a felonious intent, it will be within the 
rule (/). A person who was set to watch a yard or garden by his master, 
was held not to be justified in shooting anyone who came into it in the 
night, even if he saw him go into his master's fyen-roost, and some dead 
fowls and a crow-bar be found near him ; but if from the conduct of the

(y) Font. 321. I Half. 4SI, 4tMt.
. I I Hale, t" By 21 Bdw. I. it. 2. if 

a forester, parker, or warrener, found any 
trespassers wandering within his liberty, 
intending to do damage therein, who would 
not yield, after hue and cry made to stand 
unto the peace, but continued their malice, 
and disobeying the King's peace, did Heo 
or defend themselves with force and arms, 
if such forrester, parker, or warrener, or 
their assistants, killed such offenders, 
either in arresting or taking them, they 
should not be troubled for the same, nor 
suffer any punishment. 21 Edw. 1, st. 2, 
was repealed by 7 & 8 Geo. IV. c. 27 (E) 
and ft Geo. IV. e. 53 (1). 3 & 4 Will. & M. 
c. 10, was regaled by 10 Geo. III. c. 30, 
and 4 & 5 Will. & ‘ M. e. 23. by 7 & 8 
Geo. IV. c. 27, and 1 k 2 Will. IV. c. 32. 
C. S. G. See ante, p. 772.

(o) Fost.273. Kel. (J.)128, 120. 1 Hale.

445,481, 484, d scq. I Hawk. c. 28, ss. 21. 
24. H. v. Hull, ft C. & l\ 22.

(à) 1 Hah,4M. 4 BL Co*. 180. Hut 
if one pick my pocket, and I cannot other­
wise take him than by killing him, this 
falls under the general rule concerning the 
arresting of felons.’ 1 East, P.C. 273.

(e) I Hale, 484
(</) R. v. Hull, ft (\ à P. 22. Vaughan 

and Williams, JJ. See R. v. Symondson, 
00 .1. 1\ 045, ante, p. 701, note (p).

(e) 1 Hale, 485, 480. 1 Hawk. c. 28,
s. 23. Kel. (J.) 132. 1 East. P.C. p. 272.

(/) 1 East, P.C. 273. In 4 HI. Com. 
180. it is said that the rule reaches not to 
the breaking open of any house in the day­
time, unless it carries with it an attempt 
of robbery also. But it will apply where 
the breaking is such as imports an apparent 
robbery, or an intention or attempt of 
robbery. 1 Hale, 488.
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trespasser he had fair ground to believe his own life in actual danger, he 
would be justified in shooting him (g).

In cases of this kind it is essential to ascertain the grounds which the 
slayer had for supposing that the person slain had a felonious design 
against him ; more especially where it afterwards appears that no such 
design existed. One L. was indicted for killing F., under the following 
circumstances L. being in bed and asleep, his servant, who had procured 
F. to help her about the work of the house, and had gone to the door 
about twelve o’clock at night to let F. out, conceived that she heard 
thieves about to break into the house : upon which she ran to L., and 
told him of what she apprehended. L. arose immediately, took a drawn 
sword, and with his wife, went downstairs ; when the servant, fearing that 
her master and mistress should see F., hid her in the buttery. L. with 
his sword searched the entry for thieves, when his wife spying F. in 
the buttery and not knowing her, conceived her to be a thief, and cried 
out to her husband in great fear, ' Here they be that would undo us ; ’ 
when L., not knowing that it was F. in the buttery, hastily entered with 
his drawn sword, and being in the dark, and thrusting before him with 
his sword, thrust F. under the left breast, and gave her a mortal wound, 
of which she instantly died (h). This was ruled to be misadventure. 
Foster, J., appears to have thought that it would have been better ruled 
manslaughter ; due circumspection not having been used (t). But in the 
view of East (/), upon the peculiar facts and circumstances of the trans­
action, the case is more properly one of those mentioned by Hale (k), 
where the ignorance of the fact excuses the party from all sort of blame. 
Hawkins mentions the case as one in which the defendant might have 
justified the fact under the circumstances, on the ground that it had 
not the appearance even of a fault (/).

Questions sometimes arise as to what is enough to establish that the 
deceased intended to commit such felony as would justify the slayer in 
killing him. M. on words of anger, threw a bottle with great force at 
the head of (J., and immediately drew his sword, upon which C. returned 
a bottle with equal violence (m) ; and it was held that this was lawful 
and justifiable on the part of C., on the ground that he that has manifested 
malice against another, is not fit to be trusted with a dangerous weapon 
in his hand (n). There seems to have been good reason for C. to suppose 
that his life was in danger : and it was probably on the same ground that 
the judgment in Ford’s case proceeded. F. being in possession of a 
room at a tavern, several persons insisted upon having it, and turning 
him out, which lie refused to submit to ; thereupon they drew their swords 
upon F. and his company, and F. drew his sword, and killed one of them ; 
and this was adjudged justifiable homicide (o). For if several attack a

(g) R. v. Scully, I C. & V. .'lift, (jar- 
row, 11. ‘24 Hen. VIII. c. 5, by which
persons killing those who were attempting 
to rob or murder, or commit burglary, 
were not to suffer any forfeiture of 
goods, &c., but to be fully acquitted, 
and which was referred to in the second 
edition of this work was repealed 9 Ueo. 
IV. c. 31, in 1828.* C. S. O.

(h) Level's case, Uro. Car. 538. 1 Halo, 
42, 474. (i) Post, 299.

O') 1 Past, P.C. 274, 275.
(k) 1 Hale, 42; and vide ante, p. 101.
(/) 1 Hawk. c. 28, a. 27.
(to) Mawgridgo’s case, Kol. (J.) 119, 

128, ante, p. 713.
(«) Kel. (J.) 128, 129, Holt, C.J.
(o) Ford's case, Kel. (J.) 51.
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person at once with deadly weapons, as may be supposed to have happened 
in this case, though they wait till he be upon his guard, yet it seems 
(there being no compact to fight) that he would be justified in killing 
any of the assailants in his own defence ; because so unequal an attack 
resembles more a desire of assassination than of combat (p). But no 
assault, however violent, will justify killing the assailant under the plea 
of necessity, unless there be a plain manifestation of a felonious intent (q). 
And it may be further observed, that a man cannot, in any case, justify 
killing another by a pretence of necessity, unless he were wholly without 
fault in bringing that necessity upon himself ; for, if he kills any person 
in defence of an injury done by himself, he is guilty of manslaughter at 
least ; as in the case where a body of people wrongfully detained a 
house by force, and killed one of those who attacked it, and endeavoured 
to set it on fire (r).

Foster, J., was of opinion, that upon the same principle upon which 
Mawgridge’s case was decided, and possibly upon the rule touching the 
arrest of a person who has given a dangerous wound, the legislature, in 
the case of the Marquis de Guiscard, who stabbed Mr. Harley sitting in 
Council, discharged the parties who were supposed to have given the 
Marquis a mortal wound from all manner of prosecution on that account, 
and declared the killing to be a lawful and necessary action (s).

Where an act obviously felonious is attempted upon anyone, not only 
may the party assaulted repel force by force, but his servant attending 
him, or any other person present, may interpose to prevent the mischief ; 
and if death ensues, the party so interposing will be justified (<).

But, in cases of mutual combats or sudden affrays, a person inter­
fering should act with much caution. Where, indeed, a person interferes 
between two combatants with a view to preserve the peace, and not to 
take part with either, giving due notice of his intention, and is under the 
necessity of killing one of them in order to preserve his own life or that 
of the other combatant, it being impossible to preserve them by other 
means, such killing will be justifiable (u) ; but, hi general, if there is an 
affray and an actual fighting and striving between persons, and another 
runs in, and takes part with one party, and kills the other, it will not be 
justifiable homicide, but manslaughter (v).

It should be observed, that as homicide committed in the prevention 
of forcible and atrocious crimes is justifiable only upon the plea of neces­
sity, it cannot be justified, unless the necessity continues up to the time 
when the party is killed. Thus, though the person upon whom a felonious

(p) 1 East, P.C. 27(i ; and sec 1 East.
P.C. 243, where Ford’s case is observed 
upon, and it is said that the memorandum 
in the margin of Kelyng to inquire of this 
ease, and the queere used by Foster, J., in 
citing it, were probably made on the 
ground of the reason suggested in the 
margin of Kelyng for the judgment, 
namely, that the killing by Mr. Ford in 
defence of his own possession of the room 
was justifiable, which, under those circum­
stances, might bo fairly questioned : as, 
on that ground, it might have been better 
ruled to be manslaughter.

VOL. f.

(</) I East. P.C. 277.
(r) 1 Hawk. c. 28, s. 22. 1 Hale, 440,

III.
(*) 0 Anne.c. 16, repealed in 1828 (9 Geo.

IV. c. 31). Post. 275.
(0 1 Hale, 481, 484, Fust. 274. R. v. 

Rose, ante, p. 811. In Handcock v. Baker, 
2 B. & P. 265, Chambre, J., said : * It is 
lawful for a private person to do anything 
to prevent the perpetration of a felony.’ 
Vide ante, pp, 727, 810.

(u) 1 Hale, 484. 1 East, P.C. 290.
(t>) 1 East, P.C. 291, Vide ante, pp. 

427, 718.
3 o
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attack is first made is not obliged to retreat, but may pursue the felon 
till he finds himself out of danger ; yet if the felon is killed after he has 
been properly secured, and when the apprehension of danger has ceased, 
such killing will be murder ; though perhaps, if the blood were still hot 
from the contest or pursuit, it might be held to be only manslaughter on 
account of the high provocation («>)•

PART V.—OF INDICTMENTS AND EVIDENCE <>N TRIALS FOR 
HOMICIDE, Ac.

Sect. I.—Indictment.

By the Offences against the Person Act, 1861 (24 & 25 Viet. c. 100), 
s. 6, ‘ In any indictment for murder or manslaughter, or for being an 
accessory to any murder or manslaughter, it shall not be necessary to set 
forth the manner in which or the means by which the death of the deceased 
was caused (æ) but it shall be sufficient in any indictment for murder to 
charge that the defendant did feloniously, wilfully, and of his malice 
aforethought, kill and murder the deceased ; and it shall be sufficient in 
any indictment for manslaughter to charge that the defendant did feloni­
ously kill and slay the deceased ; and it shall be sufficient in any indictment 
against any accessory to any murder or manslaughter to charge the 
principal with the murder or manslaughter (as the case may be) in the 
manner hereinbefore specified, and then to charge the defendant as an 
accessory in the manner heretofore used and accustomed ’ (y).

Where several join in a murder, both the principal in the first degree 
and the principal in the second degree may be charged that they feloniously, 
wilfully, and of their malice aforethought murdered the deceased (z).

A count for being accessory after the fact to murder may be joined 
with a count for murder, and according to the preponderance of authority 
the Court will not in such case put the prosecution to elect on which count 
they will proceed (a).

And as 24 & 25 Viet. c. 94, s. 1 (b) lias made accessories before the fact 
liable to be indicted as principals, an indictment may charge an accessory 
before the fact and a principal in the same manner in which two principals 
may be charged. And on such an indictment it is quite immaterial which

(w) 1 East, P.C. 21)3. 4 HI. Com. 185.
I llalr. I

(x) This applies equally where the death 
is due to a culpable omission. R. v. 
Smith. 11 Cox, 210.

(y) Taken from the Criminal Procedure 
Act. 1851 (14 & 15 Viet. e. 100), s. 4, 
which applied only to indictments for 
murder or manslaughter. A serious 
doubt was entertained whether in an in­
dictment against an accessory to murder 
or manslaughter, where the accessory was 
charged as an accessory and not as a 
principal, it might not still be necessary 
to adopt the old form of indictment, and 
in order to render that course unneces­
sary, the new parts of this section were 
introduced. S. 0 renders it unnecessary 
to refer to the old decisions as to the

sufficiency of indictments for homicide.
The word ‘ indictment ’ includes a 

coroner’s inquisition whereby any person 
is charged with murder or manslaughter, 
or as an accessory before the fact to either 
of those offences. It. r. Ingham, 33 L. J.
Q. B. 183; 9 Cox, 508 ; jxisl. p. 821. See
R. t'. (1. W. Ry. Co., 3 Q.B. 333. It. r. 
King, 2 Cox, 05. 2 Co. Inst. 32, 550. 4 
Co. Inst. 271.

(;) This gets rid of the difficulties of 
pleading which existed at common law.

(e) 21 ,v 25 Vii't. c. m, s. n. anti. p. 131. 
It. v. Blackaon, 8C.&P. 43, Parke, B., and 
Patteson, J. It. v. Tuffin, 12 July, 1903, 
Darling, J. 19T.L.R.G40. In R. v. Bran­
non, 14 Cox, 394, Cockburn, J., required 
the prosecution to elect in such a case.

(b) Ante, p. 130.
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of the prisoners was principal in the first degree in the one case, or whether 
the party were accessory before the fact or a principal in the other case, 
and consequently the jury will be relieved from considering these 
questions (c).

Names. -Where the name of the person killed is known it should be 
correctly stated in the indictment : but errors and mis-descriptions can 
be amended. In the case of an infant or of an unknown person the proper 
description is a certain infant (male or female) child not named (d), or a 
certain person whose name is to the jurors unknown (e).

Time and Place.—It would seem to be unnecessary for the indict­
ment to contain allegations of time and place (/). If a time is laid it 
would seem that the date of the striking the blow should be given. If 
from the evidence it appears that the deceased died more than a year and 
a day from this date the prisoner will be entitled to be acquitted of 
homicide («/) and in this sense no doubt the date is material.

Venue. -At common law murder, like all other offences, must be 
inquired of in the county in which it was committed. It appears, however, 
to have been a matter of doubt whether, when a man died in one county 
of a stroke received in another, the offence could be considered as having 
been completely committed in either county (h).

By 2 & 3 Edw. VI. c. 24, s. 2 it was enacted, that the trial should be 
in the county where the death happened. That enactment was repealed 
in 1826 (7 Geo. IV., c. 64, s. 32) but under ss. 12, 13, of the repealing 
Act (i) the prosecution may take place either in the county where the 
injury was given or in that in which the death took place. The venue, 
as stated in the margin of the indictment, is a sufficient allegation of 
the place (/).

In It. v. Bexley (k) the prisoner was indicted at the Central Criminal 
Court for the murder of her child aged eight weeks. She was seen one 
afternoon at Willesden, within the jurisdiction of the Central Criminal 
Court, and she there had the child with her and said she was going to see 
her parents in Suffolk. She arrived that night' at a house in Suffolk, 
outside the jurisdiction of the Central Criminal Court ; she there had a 
parcel with her, but apparently no child. She returned next day to

(c) See R. v. Downing, I Den. 52; unie,
p. 148.

(d) R. t-. Waters. 1 Den. 350 ; 2 C. A 
K. 801.

(e) R. !’. Strou.l, 2 Mood. 270; I CL & 
K. 187. See R. t< Campbell, 1 V. & K. 82. 
where the description of a deceased woman 
as of a name unknown was quashed on the 
ground that there was evidence that slit* 
was the wife of the prisoner. In R. v. 
Hicks, 2 M. & Rob. 302, Coleridge, C.J., 
and Maille, J., an indictment for murder 
was held bad, because it neither named 
the child nor stated that its name was 
unknown, it was held that the prisoner 
could not be convicted of endeavouring to 
conceal the birth of the child ; for the 
indictment being bad for its professed 
purpose was bad altogether. This deci­
sion is right in principle, but the indict­

ment if defective could now be amended 
under 14 Si 16 Viet. c. I OU, s. 1, pont. 
Vol. il. p. 1972 et aeq.

(/) See 14 & 15 Viet. c. 100, ss. 1. 24, 
poat. Vol. ii. p. 1935.

(</) 2 Hawk. c. 25. s. 77. R. r. Dyson 
[19081 2 K.B. 454 (C. C. A.).

(h) 1 Hawk. c. 25, s. 30. 1 East, I\C. 
MI.

(|) .4nie, p. 19; Cf. R. r. Kills [1899], 
1 Q. B. 320.

(?) 14 & 15 Vict. e. 100, s. 23, jw/, 
Vol. ii. p. 1937. See R. r. Riley or 
Ripley, 17 Cox, 130.

(k) 11900] 70 J. 1*. 204, Grantham, .1. 
As to the payment of the costs of the 
prosecution where the injury is given in 
one place and the death takes place in 
another, see It. r. Brown, «12,1. V. 521, and 
punt, Vol. ii. p. 2039 cl net/.

3 n 2
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Willesden, taking the parcel with her. The parcel on being opened at 
Willesden was found to contain the dead body of the child. It was 
objected that there was no evidence that the death of the child took 
place within the jurisdiction of the Court, but Grantham, J., held that as 
the child was last seen alive within the jurisdiction and that the dead body 
was found within the jurisdiction in the prisoner’s custody, the inference 
might be drawn that the murder was committed within the jurisdiction.

As to the trial of homicide committed abroad or in the Admiralty 
jurisdiction, vide ante, pp. 27, 32.

Describing Offence. In an indictment for murder it has always been 
necessary to state that the act by which the death was occasioned was 
done feloniously, and of malice aforethought (/), and it must also be stated, 
that the prisoner murdered the deceased (m). If the averment respecting 
malice aforethought is omitted, and the indictment only alleges that the 
stroke was given feloniously, or that the prisoner murdered, &c., or killed, 
or slew the deceased, the conviction can only be for manslaughter (w).

Where the grand jury return the bill of indictment only a true bill 
for manslaughter, and ignoramus as to murder, it is stated to have been 
the. usual course to strike out, in the presence of the grand jury, the words,
‘ maliciously ’ and ‘ of malice aforethought/ and ‘ murder,’ and to leave 
only so much as makes the bill to be one for manslaughter (o) ; but it has 
been thought to be safer to present a new bill to the grand jury for 
manslaughter (/>). And a learned judge has ordered this to be done 
where the grand jury have returned manslaughter upon a bill for murder, 
saying he thought it the better course to prefer a new bill, although the 
usual course on the circuit had been to alter the bill for murder, on the 
finding of the grand jury (<y). Though the same indictment may charge 
one with murder and another with manslaughter, yet if it charges both 
with murder, the grand jury cannot find it a true bill against one, and 
manslaughter as to the other ; but a finding against one for murder will 
be good, and there ought to be a new bill against the other for man­
slaughter (r). And where the grand jury returned a true bill for murder 
against one, and for manslaughter against another, the one was tried for 
murder on that indictment, but a new bill for manslaughter was preferred 
against the other (s).

If, as is very commonly the case, there be an indictment for murder, 
and a coroner’s inquisition for the same offence against the same person, 
at the same sessions of gaol delivery, the usual practice is to arraign and 
try the prisoner upon both, in order to avoid the plea of autrefois acquit 
or convict ; and to endorse his acquittal or conviction upon both 
presentments (/).

(/) 2 Hal.-. 1845, 187. Slaun.lf. 130. 
Bradley v. Banks., Yelv. 204. Vide unie, 
p, 665.

(»i) 2 Hawk. c. 23, s. 77. Anon. Dv. 
104.

(») 1 East, p.C. 345, 340. 2 Hale. 18(5.
(o) 2 Hale. 102.
(p) By Hale (2 H.. P.C. 102), on the 

ground that the words of the endorsement 
do not make the indictment, but only evi­
dence the assent or dissent of the grand

jury, and that the hill itself is in the in­
dictment when altirmed. See R. r. Fold, 
Yelv. 99.

(q) R. v. Turner, 1 Lew. 170, Parke, B.
(r) 1 East, P.C. 347.
(») R. v. Bubb, 4 Cox, 455, ante, p. 071, 

after consultation between Williams, .1., 
Lord Campbell, C.J., and Mr. Greaves,
Q. C. See R. v. Cary, 3 Bulst. 200. 1 Rolle
R. 407. an R. p. Carew* C. 8. G.

(f) 1 East, P.C. 371.
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And where the coroner’s jury have found a verdict of manslaughter, 
and the grand jury a bill for murder, the prisoner has been arraigned and 
tried on both the inquisition and indictment at the same time (m). So 
where the grand jury have found a bill for manslaughter, and the 
coroner’s jury a verdict of wilful murder (r). So where the grand jury 
have found a bill against more prisoners for murder than the coroner’s 
jury (w).

Sect. IL—Coroner’s Inquisition.

Coroner’s Inquisition. —By the Coroners Act, 1887 (50 & 51 Viet. c. 
71), s. 3 (1), ‘ Where a coroner is informed that the dead body of a person 
is lying within his jurisdiction, and there is reasonable cause to suspect 
that such person has died either a violent or an unnatural death, or has 
died a sudden death of which the cause is unknown, or that such person 
has died in prison or in such place or under such circumstances as to require 
an inquest in pursuance of any Act (z), the coroner, whether the cause of 
death arose within his jurisdiction or not, shall, as soon as practicable, 
issue his warrant for summoning not less than twelve nor more than 
twenty-three good and lawful men to appear before him at a specified 
time and place, there to inquire as jurors into the death of such person 
as aforesaid.'

By sect. 4 (2), ‘ It shall be the duty of the coroner in a case of murder 
or manslaughter to put into writing the statement on oath of those who 
know the facts and circumstances of the case, or so much of such state­
ment as is material, and any such deposition shall be signed by the witness 
and also by the coroner.'

By sect. 4 (3), ‘After viewing the body and hearing the evidence the 
jury shall give theirvcrdict and certify it byan inquisition in writing, setting 
forth . . . who the deceased was, and how and where the deceased came 
by his death, and if he came by his death by murder or manslaughter, 
the persons, if any, whom the jury find to have hee;i guilty of such murder 
or manslaughter, or of being accessories before the fact to such murder (y).

(«) R. v. Walters, Hereford Sum. Ass. 
1841, Colt man, J. MNS. C. 8. G. R. v. 
Powell, Hereford Sum. Ash. Erskine, J. 
MSS. C. S. G. Sec R. v. Harding, 1 Cr. 
App. R. 219.

(») R. v. Smith, 8 C. & P. 160. Bosan- 
quet and Colt man, JJ., and Rolland, B.

( w) R. v. Dwyers, Gloucester Sum. Ass. 
842, Erskine, J., MSS. C. S. G.
(x) It isa misdemeanor to burn or other­

wise dispose of a dead body, upon which 
an inquest ought to be held, with intent 
to prevent the coroner holding an inquest ; 
R. v. Price, 12 Q.B.I). 247, Stephen. .1. 
And see R. v. Stephenson, 13 Q.B.D. 331 
(C. C. R.). R. v. Byers, 71 J. P. 205, 
Kennedy, J.

(y) The inquisition must be under the 
hands and in the case of murder or man­
slaughter under the seals of the jurors 
who concur (s. 18 (1)). Such an inqui­
sition amounts to an indictment, R. v.

Ingham, 5 B. & 8. 257. See ante, p. 
818. Although the prisoner may be 
charged with murder or manslaughter by 
the inquisition of the coroner, it is usual 
also to prefer an indictment against him. 
By 50 & 51 Viet. c. 71, s. 20, if in the 
opinion of the Court having cognizance of 
the case, an inquisition finds sufficiently 
the matters required to be found thereby, 
and, where it charges a jterson with murder 
or manslaughter, sufficiently designates 
that person and the offence charged, it 
shall not be quashed for any defects, but 
may be amended by the proper officer of 
the Court. The jurisdiction of the King's 
Bench Divison to quash an inquisition for 
irregularity on the face of it is left un­
touched by this section. R. v. G. W. Ry. 
Diittton, 10 Q.B.D. tin; 16 Out, 410.
If particulars are set out professing to 
show facts justifying the verdict the in­
quisition may be (plashed if they are
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By sect. 4 (5), “ In case twelve at least of the jury do not agree on a 
verdict the coroner may adjourn "the inquest to the next sessions of oyer 
and terminer or gaol delivery held for the county or place in which such 
inquest is held, and if, after the jury have heard the charge of the judge or 
commissioner holding such sessions, twelve of them fail to agree on a 
verdict, the jury may be discharged by such judge or commissioner 
without giving a verdict/

By sect. 6, power is given to the High Court of Justice, on appli­
cation by or under the authority of the Attorney-General, to order an 
inquest to be held if the coroner refuses or neglects to hold one, or 
where it is necessary in the interests of justice that another inquest 
should be held.

By sect. 7 (1), ‘ The coroner only within whose jurisdiction the body 
of a person upon whose death an inquest ought to be holden is lying shall 
hold the inquest, and where a body is found dead in the sea or any creek, 
river, or navigable canal within the flowing of the sea, where there is no 
deputy coroner for the jurisdiction of the Admiralty of England, the 
inquest shall be held only by the coroner having jurisdiction in the place 
where the body is first brought to land.

(2). ‘ In a borough with a separate Court of quarter sessions, no coroner, 
save as is otherwise provided by this Act, shall hold an inquest belonging 
to the office of coroner except the coroner of the borough or a coroner or 
deputy coroner for the jurisdiction of the Admiralty of England/

By subsect. 3, in a borough having no separate Court of quarter 
sessions, only the county coroner or the coroner or deputy coroner for 
the jurisdiction of the Admiralty shall hold an inquest.

By sect. 40 (1), ‘ For the purpose of holding coroners' inquests, every 
detached part of a county shall be deemed to be within the county by 
which it is wholly surrounded, or where it is partly surrounded by two or 
more counties, within the county with which it has the longest common 
boundary/

Sect. III.—Evidence.

The evidence, in cases of murder, will consist of the proof of the parti­
cular facts and circumstances which shew the killing, and that it was 
committed by the party accused of malice aforethought. It should be 
observed, however, that when the fact of killing is proved, all the circum­
stances of accident, necessity, or infirmity, are to be satisfactorily shewn 
bv the prisoner, unless they arise out of the evidence produced against 
him ; for the law presumes the fact to have been founded in malice until 
the contrary appears (z).

Corpus delicti. —It has been considered a rule, that no person should 
be convicted of murder unless the body of the deceased has been found ; 
and Hale says, ‘ I would never convict any person of murder or man­
slaughter, unless the fact were proved to be done, or at least the body 
be found dead ’ (a). But this rule or caution must be taken with some
insufficient in law to constitute the offence (a) 2 Hale, 290. This is only a caution,
found. R. v. Clerk of Assize of Oxford not a rule for every case. R. v. Burton, 
Circuit [1897], 1 Q.B. 370. Dears. 282, Maulo, J. R. v. Kersey, 1

(z) Post. 255. Ante, p. 657. Cr. App. R. 260.
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qualifications ; and circumstances may be sufficiently strong to shew the 
fact of the murder, though the body has never been found. Thus, where 
the prisoner, a mariner, was indicted for the murder of his captain at sea, 
and a witness stated that the prisoner had proposed to kill the captain, 
and that the witness being afterwards alarmed in the night by a violent 
noise, went upon deck, and there observed the prisoner take the captain 
up and throw him overboard into the sea, and that he was not seen or 
heard of afterwards ; and that near the place on the deck where the 
captain was seen, a billet of wood was found, and that the deck and part 
of the prisoner's dress were stained with blood ; the Court, though they 
admitted the general rule of law, left it to the jury to say, upon the 
evidence, whether the deceased was not killed before his body was cast 
into the sea ; and the jury being of that opinion, the prisoner was con­
victed, and (the conviction being unanimously approved by the judges) 
was afterwards executed (6).

And where the mate of a ship was seen to seize the captain from 
behind, and throw him into the sea, and the captain fell striking a boat, 
and leaving marks of blood upon it, but was never seen again, Archibald, 
J., allowed the case to go to the jury, and the prisoner was convicted of 
manslaughter (c).

But where upon a indictment against the prisoner for the murder of 
her bastard child, it appeared that she was seen, with the child in her 
arms, on the road from the place where she had been at service to the 
place where her father lived, about six in the evening, and between 
eight and nine she arrived at her father’s, without the child, and the 
body of a child was found in a tide-river, near which she must have 
passed in her road to her father's, but the body could not be 
identified as that of the child of the prisoner, and the evidence rather 
tended to shew that it was not the body of such a child ; it was 
held that she was entitled to be acquitted ; the evidence rendered it 
probable that the child found was not the child of the prisoner ; and 
with respect to the child, which was really her child, the prisoner could 
not by law be called upon either to account for it, or to sav where it was, 
unless there were evidence to shew that her child was actually dead (d).

The true principle seems to be that the rule is properly applicable 
only in cases where it is sought to presume death from the disappearance 
of the person said to be deceased (e).

(b) R. v. Hind marsh, 2 Loach, 5tiD. It 
was argued at the trial that the prisoner 
was entitled to Ik* acquitted, on the ground 
that it was not proved that the captain 
was dead ; and that as there were many 
ships and vessels near the place where the 
transaction was alleged to have taken 
place, the probability was that ho was 
taken up by some of them, and was then 
alive. And counsel mentioned a case 
before Could, J., in which the mother and 
reputed father of a bastard child were 
observed to take the child to the margin of 
the dock at Liverpool, and after stripping 
it, cast it into the dock. The body of the 
infant was not afterwards seen ; and as

the tide of the sea llowed and reflowed into 
and out of the dock, the learned judge, 
upon the trial of the father and mother for 
the murder of their child, observed that it 
was possible the tide might have carried 
out the living infant ; and upon this 
ground the jury, by his direction, acquit ted 
the prisoners. Rut qu. the form of the 
indict ment in this case.

(c) R. v. Armstrong, 13 Cox, 184.
(</) R. v. Hopkins, 8 C. A P. S91. 

Abinger, C.R. R. v. Cheverton, 2 F. & F. 
833, Erie, C.J. R. v. Perry, 14 St. Tr. 
1111

(e) See Upington, v. Solomon, 9 Buch­
anan (Cape, S.C.), 240, 270, do Villiers,
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A question has sometimes been raised whether a prisoner can be 
convicted of murder where it is impossible for any evidence to be given 
of the cause of death, in consequence of the state in which the body was 
found, but it would seem that it is a question for the jury, taking all 
the circumstances into consideration, whether the death was caused by 
violence or not, and whether that violence was the act of the prisoner (/).

On a trial for murder, in order to prove the state of the health of the 
deceased prior to the day of his death, a witness was asked in what state 
of health the deceased seemed to be when he last saw him, and he began 
to state a conversation which had then taken place between the deceased 
and himself on this subject. Alderson, B., held that what the deceased 
said to the witness was reasonable evidence to prove his state of health 
at the time (</).

Upon an indictment for murder by the explosion of certain grenades, 
a novel kind of explosive instrument, evidence of other deaths and wounds 
caused by the explosion at the same time and place was held admissible 
for the purpose of proving the character of the grenades (/<). Where in 
the same case a witness was called to prove that he made the grenades, 
it was held that the name of the person who gave the order for them 
might be proved, as a fact in the transaction, even though he had not 
then been shewn to be connected with the prisoner (i).

It has already been shewn that if A. is indicted as having given the 
mortal stroke, and B. and C. as present aiding and assisting, and upon 
the evidence it appeared that B. gave the stroke, and A. and C. were 
aiding and assisting, or it be not proved which gave the stroke, the charge 
is proved, for in law it is the stroke of all (j). So if a prisoner is indicted 
for strangling the deceased with her own hands, and upon the evidence 
it turns out that the deceased was strangled by someone else in the 
presence of the prisoner, who was privy to it, and so near as to be able 
to assist, that is sufficient (k).

An indictment for murder, stating that the prisoner gave and adminis­
tered poison, is supported by proof that the prisoner gave the poison to 
A. to administer as a medicine to the deceased, and that A. neglecting to 
do so, it was accidentally given to the deceased by a child, the prisoner’s 
intention to murder continuing. Upon an indictment for murder, which 
alleged that the prisoner feloniously, &c., did administer a large quantity 
of laudanum to a child, it appeared that the prisoner delivered to one S., 
with whom the child was at nurse, about an ounce of laudanum, telling 
her that it was proper medicine for the child, and directing her to ad­
minister to the child every night a tea-spoonful thereof, which was quite 
a sufficient quantity to kill the child ; the prisoner’s intention in so doing, 
as shewn by the finding of the jury, was to kill the child. S. took home

C.J. Cf. R. r. King, if Canada Crim. Cas. 
430. R. t'. Kenniff ( 11)03J, Queensland 
State Rep. 17.

(/) R. v. Macrae, Northampton Winter 
Assizes, Dec. 23, 1802, Kennedy, J.

(g) R. t>. Johnson, 2 C. & K. 354.
(A) R. v. Bernard, 8 St. Tr. (N. S.), 887, 

922. But surely the evidence was ad­
missible as proof of what the single act of

the principals effected, just as in a case of 
arson, if one rick is set tire to and several 
others burnt, evidence of all is always 
admitted.

(s) Ibid. 8 St. Tr. (N. 8.) 920.
(/) Ante, pp. 114, 759. 1 Hale, 403.
(k) R. v. Culkin. 5C. k P. 121, Park, J., 

Parke and Rolland, BB.
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the laudanum, and thinking the child did not require medicine, did not 
intend to administer it all, and left it on the mantel-piece of her room 
A few days afterwards a little boy of S., during her accidental absence, 
removed the laudanum from its place and administered a much larger 
dose than a tea-spoonful to the child, in consequence of which the child 
died. The jury were directed that if the prisoner delivered the laudanum 
to R. with intent that she should administer it to the child, and thereby 
produce its death, the quantity so directed to be administered being 
sufficient to cause death ; and that, if the laudanum was afterwards 
administered by an unconscious agent, while the prisoner's original in­
tention continued, the death of the child, under such circumstances, was 
murder by the prisoner, and that if the tea-spoonful was sufficient to 
produce death, the administration of a much larger quantity by the little 
boy would make no difference. The jury found the prisoner guilty, and, 
upon a case reserved for the opinion of the judges, whether the facts above 
stated constituted an administering of the poison by the prisoner to the 
child, they were unanimously of opinion that the administering of the 
poison by the child was, under the circumstances of the case, as much, in 
point of law, an administering by the prisoner, as if she had actually 
administered it with her own hand (/).

Upon an indictment, alleging that the prisoner did an act which 
caused the death, it is sufficient to prove that the prisoner caused and 
procured the act to be done by an innocent agent. An indictment charged 
that the prisoner feloniously did place and fix upon the head of the 
deceased a certain plaster made by the prisoner of certain dangerous 
ingredients. The prisoner was proved to have applied two plasters 
to the head of the deceased, but a third, which was the last applied 
before the deceased died, was applied by the child's mother, in the 
absence of the prisoner, it being made with materials which had been 
given by the prisoner to the mother for that purpose ; it was objected 
that the indictment was not proved ; but it was held that, though 
indictments often go on to say that the prisoner ‘ caused and procured ’ 
the thing to be done, yet if the plaster was made by the direction of the 
prisoner, that was enough (m).

One important species of evidence occasionally resorted to in cases 
of homicide, namely, the dying declaration of the party killed, is dealt 
with post tit. ‘ Evidence,’ Vol. ii. p. 2084.

Where the facts of the case amount only to excusable homicide, it is 
usual for the judge to direct a general verdict of acquittal, unless some 
criminal culpability appears to attach to the conduct of the party (n). 
And several persons present at a homicide may be found guilty in different 
degrees, one of murder, the other only of manslaughter (o).

In every case where the point turns upon the question whether the 
homicide was committed wilfully and maliciously, or under justifying,

(/) R. v. Michael. 2 Mood. 120; 9 C. & 
P. 350. ‘ If A. gives poison to B., in­
tending to poison him, and B., ignorant of 
it, gives it to C., a child, or other near 
relation of A., against whom he never 
meant harm, and C. takes it and dies, this 
is murder in A., and a poisoning by him.

R. v. Saunders, Plowd. 473; 75 E. R. 700 ; 
Dalt. c. 93; but B., because ignorant, is 
not guilty.’ 1 Hale, 431. Vide ante, p. 104.

(m) R. v. Spiller, 5 C. & P. 333, Bol 
land, B., and Bosanquet, J.

(w) Fost. 279,289,and <iM(e,pp. 808-812. 
(o) Ante, p. 114.
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excusing, or alleviating circumstances, the matter of fact, namely, 
whether the facts alleged by way of justification, excuse, or alleviation, are 
true is the proper and only province of the jury. But whether, upon a 
supposition of the truths of the facts, such homicide he justified, excused, 
or alleviated, must be submitted to the judgment of the Court ; for the 
construction which the law puts upon facts stated and agreed, or found by 
a jury, is in this, as in all other cases, undoubtedly the proper province of 
the Court (p). In cases of doubt and real difficulty, the jury may be 
directed to state facts and circumstances in a special verdict (y). 
But where the law is clear, the jury, under the direction of the Court in 
point of law, matters of fact being still left to their determination, may 
find a general verdict, conformably to such direction (r). On a trial for 
murder, if the jury cannot agree, the presiding judge may discharge them 
nml the prisoner may be tried again at the same or later assizes (#). 
Where it is deemed inexpedient or unjust to retry the prisoner, a nolle 
prosequi may be entered by the Attorney-General and the prisoner 
released without requiring him to be re-arraigned (<).

8kct. IV. —Convictions ok Offences not Specifically Charged.

A person may be convicted of manslaughter on an indictment for 
murder (u). And where the indictment is for the murder of a newly-born 
child the defendant may be acquitted of the murder and convicted of 
concealment of birth (v).

A person indicted as accessory after the fact to murder, may be 
convicted as accessory after the fact to manslaughter, if the offence of 
the principal turns out to be manslaughter (»r). Either assisting the party 
to conceal the death, or in any way enabling him to evade the pursuit 
of justice, will render a party who knows the offence to have been 
committed, an accessory after the fact («•). A conviction as accessory 
after the fact to homicide upon an indictment as a principal, or as an 
accessory before the fact is bad (x).

On an indictment for the manslaughter of a person under 16 by a 
person over 16 who had the custody, care, or charge of the deceased, the 
jury may acquit of manslaughter and convict of cruelty (y).

It has not been determined whether under 14 & 15 Viet. c. 100, s. 9 (z),

(p) Nee H. r. Foster, 8 C. & P. 182.
(</) t.g. in It. v. Dudley, 14 (j.B.D. 278, 

where the question raised was whether 
homicide and cannibalism were excusable 
by necessity.

(r) Post. 256, 256. See R. r. Smith, 
a nit, p. 705, where the Court refused to 
receive a verdict. R. v. Nlaughtcrford, 
18 St. Tr. 32ft: 2 Str. 1204.

(») Winsor e. R., L R. 1 Q.B. 289.
(() R. v. M’Guire, Tims, Juno 29, 1908, 

43 L.J. (Newsp.) p. 423. 1 Chit. Cr. L.479.
(u) R. v. Mackalley, 9 Co. Rep. 07 b. 

R. r. Greenwood, 7 Cox, 404. The eases 
of R. v. Chatham, 1 Mood. 403. R. r. 
Rush worth, 1 Mood. 404, and R. v. Berry. 
1 M. & Rob. 403, l’arke, B., merely decide

that it made no difference that the indict­
ment for murder did not contain the 
now immaterial conclusion contra formnm 
statuti.

(r) 24 k 25 Viet. e. 100, s. 00. ante,
р. 773.

(ir) R. r. Greenacre, 8 C. A V. 35. 
Tindal, C.J., Coleridge and Colt man, .1.1.

(») Richards w, R , 61 J.P. 268, aad 
see R. e. Hubb. 70 J.P. 143 (C. C. R.).

(y) 8 Edw. VII. e. 07. s. 12 (4). See R. 
v. Dyson [ 19081, 2 K.B. 454, a decision on 
the corresponding enactment, 4 Edw. VII.
с. 15, s. 1 (rep.) : and R. v. Fetch, 2 Cr. 
App. R. 711 25 T. L. R. 401.

(z) Post, Vol. ii. p. 1907.



chap i.j Convictions of Offences not Specifically Charged. 827
a person indicted for murder might be convicted of an attempt to 
murder, e.g. where the death was after a year and a day from the felon­
ious act, or was due to some other cause than the felonious act. In one 
case it was ruled that a previous acquittal of murder was no bar to an 
indictment for attempting to commit murder on the ground that 14 & 15 
Viet. c. 100, s. 9, applies only to an attempt which is a misdemeanor (a). 
But this case is of doubtful authority (b).

(a) R. v. Connell, 0 Cox, 178, Williams (b) See R. v. Cook [1800], 20 N. S. W.
and Talfourd, JJ. Rep. Law, 204.
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CANADIAN NOTES.

OF HOMICIDE.

Sec. 1.—Of Murder and Felo De Se.
Homicide, Definition of.—Code sec. 250.
Homicidei What is not.—Code sec. 253.
Homicide, Consent to.—Code sec. 67.
When Child Becomes a Human Being.—Code sec. 251.
Homicide, When Culpable.—Code see. 252.
Murder, Definition of.—Code sec. 259.
Murder in Certain Cases.—Code sec. 260.
Punishment for Murder.—Code see. 263.
(See notes to ch. VII. on the Execution of Sentences.)

Sec. 2.—Felo De Se.
Aiding and Counselling.—Code sec. 269.
Attempt to Commit Suicide.—Code sec. 270.

Sec. 3.—The Party Killing and the Party Killed.
Criminal Liability of Corporation.—A corporation is not subject 

to indictment upon a charge of any crime the essence of which is 
either personal criminal intent or such a degree of negligence as 
amounts to a wilful incurring of the risk of causing injury to others. 
R. v. Great West Laundry Co. (1900), 3 Can. Cr. Cas. 514 (Man.). 
Sections 247 and 252, as to want of care in the maintenance of dan­
gerous things, do not extend the criminal responsibility of corpora­
tions beyond what it was at common law. Ibid.

Although a corporation cannot be guilty of manslaughter, it may 
be indicted under Code sec. 222 and possibly also under sec. 284, 
for having caused grievous bodily injury by omitting to maintain in 
a safe condition a bridge or structure which it was its duty to so 
maintain, and this notwithstanding that death ensued at once to the 
person sustaining the grievous bodily injury. R. v. Union Colliery

< 1900), 8 Can, Cr. ('as. 688 (B.C.), affirmed, 4 Can. Cr. Cas. 400, 
31 Can. S.C.R. 81.

Under sec. 247 a corporation may be indicted for omitting, without 
lawful excuse, to perform the duty of avoiding danger to human 
life from anything in its charge or under its control. The fact
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that the consequence of the omission to perform such duty might have 
justified an indictment for manslaughter in the case of an individual 
is not a ground for quashing the indictment. Union Colliery Co. v. 
R. (1900), 4 Can. Cr. Cas. 400, 31 Can. S.C.R. 81.

As the Criminal Code provides no punishment for the offence as 
against a corporation, the common law punishment of a fine may he 
imposed on a corporation indicted under it. Ibid.

The manager of a corporation is not criminally liable as for wil­
ful disobedience of a statute under Code sec. 164 in respect of the 
corporation’s neglect not due to any active participation on his 
part, to perform a statutory duty imposed upon it. R. v. Hays (1907), 
19 Can. Cr. Cas. 498.

There are offences such as assaults which it is physically impossible 
for a corporation to commit, but for such offences as they can commit, 
whether of misfeasance or malfeasance, and for which the prescribed 
punishment is one which they can be made to endure, they are as 
amenable to the criminal law as are natural persons. R. v. Central 
Supply Association (1907), 12 Can. Cr. Cas. 371.

“If it were the fact that the Board of Directors or the general 
manager of the defendants’ company, or anyone responsible directly 
or indirectly for the system carried on in the transportation of ex­
plosives, resided within the jurisdiction of this Court, I should have 
recommended their being indicted as well as the company. It is right 
and just that employees of whatever grade shall be placed upon trial 
when any negligence of theirs caused wounds or death, and the 
higher officers through whom a defective system is put on or kept in 
operation should not escape.” Per Riddell, J. R. v. Michigan Central 
Ry. (1907).

In Ex parte Brydges (1874), 18 Lower Canada Jurist 141, the 
application was upon the return of rules nisi to quash a coroner’s 
inquisition (which then had an effect similar to an indictment) and 
for the discharge of Mr. Brydges’ recognizance, under the following 
circumstances :—A man named Cauehon had been killed by a G.T.R. 
train at a level crossing. Mr. Brydges was the managing director 
of the railroad and on complaints made that the crossing was particu­
larly dangerous, had admitted the fact and promised the Attorney- 
General that he would have a watchman placed there. He did not 
place a watchman as promised and the fatality to Cauehon resulted. 
The finding of the coroner’s jury was quashed because it was insuffi­
cient in form and did not sufficiently charge a criminal offence.

The Party Killed.

When a Child Becomes a Human Being.—Code sec. 251.
Killing an Unborn Child.—Code sec. 306.
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Where the accused, a member of a tribe of pagan Indians, killed 
that which he believed was an evil spirit, called a Wendigo, embodied 
in human flesh, but which was in fact his own foster-father, the trial 
Judge directed the jury that “as a matter of law there is here no justi­
fication for the killing, and culpable homicide without justification is 
manslaughter.” The jury found the prisoner guilty of manslaughter, 
and a cause was reserved for the consideration of the Court of Appeal, 
which said : “Upon the case reserved, if there was evidence upon 
which the jury could find the prisoner guilty of manslaughter it is 
not upon us to reverse that finding, and the question we have to decide 
is whether there was such evidence. We think there was, and there­
fore do not see how we can say that the prisoner was not properly 
convicted of manslaughter.” Machekequonabe v. The Queen, 2 Can. 
Cr. Cas. 140.

Sec. 4.—Of the Means of Killing and of Causing Death by Malicious 
and Intentional Neglect of Duty.

Acceleration of Death.—Code sec. 258.

Neglect of Duty.
Duty of Persons.

(a) In charge of another to provide necessaries of life. Code
sec. 241.

(b) In charge of family to provide necessaries. Code sec. 242.
(c) Of masters, to provide necessaries. Code sec. 243.
(d) Undertaking acts dangerous to life. Code sec. 246.
(e) To avoid omissions dangerou» to lifç. Code sec. 248.
(/) In charge of dangerous things. Code sec. 247.
(g) Act or omission accelerating death. Code sec. 256.
(h) Neglect of proper means. Code see. 257.

Medical Aid.

A person who engages the services of a child under sixteen years, 
placed out with him by his legal guardian under a contract for the 
child’s services for a fixed period, whereby the party with whom he 
is placed engages to furnish the child with board, lodging, clothing, 
and necessaries, is not as to such child a “guardian or head of a 
family” so as to become criminally responsible as such, under sec. 
242 for omitting to provide “necessaries” to such child while a mem­
ber of his household. The relationship in such case is that of master 
and servant, and comes within the provisions of sec. 243, under which
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the master is criminally responsible only in respect of a failure to 
provide “necessary food, clothing or lodging.” H. v. Coventry, 3 
Can. Cr. Cas. 541. Sec. 243 of the Code does not impose a criminal 
responsibility upon the master to provide the servant with medical 
attendance or medicine.

Medical attendance and remedies are necessaries within the 
meaning of Code secs. 241 and 242 and also at common law, and 
anyone legally liable to supply such is criminally responsible for 
neglect to do so. R. v. Brooks (1902), 5 Can. Cr. Cas. 372, 9 B.C.R. 
18; U v. Lewie (1908), 7 Can. Or. Cm. 961, 6 O.L.R. 188. Con­
scientious belief that it is against the teaching of the Bible and there­
fore wrong to have recourse to medical attendance and remedies is 
no excuse. Ibid.

If a person having the care and custody of another who is helpless, 
neglects to supply him with the necessaries of life and thereby causes 
or accelerates his death he was guilty of a criminal offence even 
before the statute. R. v. Nasmith (1877), 42 U.C.Q.B. 242. But 
if a person over the age of sixteen (see sec. 243) and having the exer­
cise of free will, chooses to stay in a service where bad food and lodg­
ing are provided and death is thereby caused, the master is not crimin­
ally liable.

By Influence of Mind.—Code sec. 255.

By Want of Medical or Surgical Skill.
A woman practising “Christian Science” and not called in as a 

medical attendant was held not guilty of manslaughter where the 
only treatment by her was to sit silently by the patient, a child ill 
of diphtheria, although the child’s life might have been saved or 
prolonged had proper medical aid been called in. R. v. Beer, 32 
C.L.J. 416. But the aiding and abetting the person charged with 
the duty of providing necessaries is punishable in like manner as the 
principal offence. See Code sec. 69. R. v. Brooks (1902), 5 Can. Cr. 
Cas. 372, 9 B.C.R. 13; R. v. Lewis (1903), 7 Can. Cr. (’as. 261. 6 O.L.R. 
132.

By Perjury.—Code sec. 174(2).
By Infection.—The theory of the defence in an indictment for 

murder, was that the death was caused by the communication of small­
pox virus by Dr. M., who attended the deceased, and one of the wit­
nesses for the defence explained how the contagion could be guarded 
against. Dr. M. had not in his examination in chief or cross-examina­
tion been asked anything on this subject ; it was held that he was pro­
perly allowed to be called in reply, to state that precautions had been 
taken by him to guard against the infection. R. v. Sparham and 
C,reaves. 25 V.C.C.P. 143.
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By Rape.—A practising physician who kept an hospital for the 
sick, on three successive days forced the person of B. a patient then 
under his control in such hospital, she being in a condition of health 
that rendered sexual intercourse dangerous even with her consent. 
B. died on the sixth day after the last occasion on which she had been 
ravished, and her death was hastened if not caused thereby. It was 
held that there was sufficient evidence to justify A.’s surrender under 
the Ashburton Treaty for extradition on a charge of murder. Re 
Weir, 14 Ont. R. 389.

See. 5.—Time of Death. Treatment of Wounds. Killing Persons 
Labouring Under Disease.

Time of Death.—Death within a year and a day. Code sec. 254.
The prisoner was convicted of manslaughter in killing his wife, 

who died on November 10th, 1881. The immediate cause of her death 
was acute inflammation of her liver which the medical testimony 
proved might be occasioned by a blow or a fall against a bard sub­
stance. About three weeks before her death the prisoner had knocked 
his wife down with a bottle ; she fell on the floor and remained in­
sensible for some time; she was confined to her bed soon afterwards 
and never recovered. Evidence was given of frequent acts of violence 
committed by the prisoner upon his wife within a year of her death by 
knocking her down, and kickin" her in the side. On questions re­
served, whether the evidence was properly received of assaults and 
violence committed by the prisoner upon the deceased prior to the 
date of death or prior to the occasion on which he had knocked her 
down with the bottle, and whether there was any evidence to leave 
to the jury to sustain the charge, it was held by the Supreme Court 
of Canada, affirming the judgment of the Supreme Court of New 
Brunswick, that the evidence was properly received and that there 
was evidence to submit to the jury that the disease which caused her 
death was produced by the injuries inflicted by the prisoner. Theal v. 
The Queen, 7 Can. S.C.R. 397.

Sec. 6.—Provocation.
All questions as to motive, intent, heat of blood, etc., must he left 

to the jury, and should not be dealt with as propositions of law. R. 
v. McDowell (1865), 25 U.C.Q.B. 108, 115.

Although by sec. 229(3) no one shall be held to give provocation 
to another by doing that which he had a legal right to do, it is for 
the jury and not for the Judge to determine any preliminary question 
of fact upon which the alleged legal right depends. R. v. Brennan 
(1896), 4 Can. Cr. Cas. 41, 27 Ont. R. 659.

On a trial for murder if the trial Judge directs the jury that 
imminent peril of the prisoner’s own life, or of the lives of his family,



828/ Homicide. [book ix.

is a ground for justification for killing, in defence of his household, 
one of a party committing an unprovoked assault upon him, but does 
not direct them that a reasonable apprehension of immediate danger 
of grievous bodily harm to the prisoner or to his wife and family 
is an equal justification, such omission constitutes a substantial wrong 
or miscarriage occasioned on the trial (Cr. Code sec. 1019) where the 
circumstances shewn in evidence are such as to point much more to 
the latter ground of justification than to the former, and a new trial 
should be ordered. R. v. Theriault (1894), 2 Can. Cr. Cas. 444 (N.B.) ; 
Code secs. 53 and 55.

In the case of a sudden quarrel, where the parties immediately 
tight, there may be circumstances indicating malice in the party kill­
ing. which killing will then be murder. R. v. McDowell (1865), 25 
U.C.Q.B. 108.

Treatment of Wounds.—Code see. 258.

Sec. 9.—Killing in Prosecution of Criminal, Unlawful, Wanton 
Purpose.

Where Several Join to do an Unlawful Act.—Where a package of 
revolvers was thrown into a carriage in which three prisoners con­
jointly charged with a crime were being ednveyed under lawful arrest 
and the prisoners all struggled to obtain revolvers, two of them 
succeeding in doing so, whereupon all of them attempted to effect a 
forcible escape, during which one of the peace officers was shot dead 
by one of the prisoners, but by which of them is unknown, proof that 
the defendant had one of the revolvers in the melee, and had ordered 
another of the peace officers to “give up” immediately after another 
of the prisoners had told the defendant to “give it to him,” is with 
such facts, sufficient evidence of a conspiracy by the three prisoners 
for an unlawful purpose, to wit, the escape, and of a common design 
to use for its accomplishment any amount of violence or force, and a 
conviction of the defendant for murder is. therefore, proper without 
proof that he tired the fatal shot. It was proper for the trial Judges 
to instruct the jury that “where all the parties proceed with the 
intention to commit an unlawful act and with the resolution or determ­
ination to overcome all opposition by force, that if by reason of such 
resolution one of the party is guilty of homicide, his companions 
would be liable to the penalty which he had incurred.” The shooting 
of the constable by one of the conspirators, in the prosecution of such 
common purpose, was an act which was or ought to have been known 
to be a probable consequence of prosecuting such purpose, and each 
of the conspirators became, under Cr. Code sec. 69(2), a party to 
the homicide. R. v. Rice (1902), 5 Can. Cr. Cas. 509.
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Constructive murder, as it is called, is a phrase which has no legal 

meaning, but is a common and convenient way of describing a homicide 
committed under circumstances which in law constitutes the offence 
of murder, though the particular act which occasioned it may not have 
been actually done or directly authorised by the accused. R. v. Rice 
(1902), 5 Can. Cr. Cas. 509, per Osler, J.A.

Manslaughter.—Where a person strikes another wantonly and 
unlawfully, but without any intention of doing him bodily harm, 
and thereby caused the other to fall and dislocate his spine, and 
death results therefrom, the assaulting party is guilty of manslaughter, 
although death would not ordinarily result either from the blow or 
from the fall. R. v. Chisholm, 14 Can. Cr. Cas. 15.

Sec. 1.—Of Manslaughter.
Culpable Homicide, which would Otherwise be Murder, may be 

Reduced to Manslaughter by Provocation.—Code sec. 261.
Culpable Homicide not Amounting to Murder is Manslaughter.— 

Code sec. 262.
Neglect to Guard Hole in I’nused Ice or Mine.—Code sec. 287.
Punishment for Manslaughter.—Code sec. 268.
Provocation.—See Notes to Part 1, sec. 6.
Accessories.—See Notes to Bk. 1, ch. 5.
Corporations Cannot be Guilty of Manslaughter.— (See preceding 

note on Criminal Liability of Corporations.)
Resistance to Officers of Justice.—(1) The question whether a 

peace officer, on reasonable and probable grounds, believed that an 
offence for which the offender might be arrested without a warrant 
had been committed by the fugitive fleeing to eseape arrest, is one for 
the jury, and not for the Judge to decide. 1

(2) If a person with intent to steal something out of a shop or 
store, opens a door leading into it by lifting the latch or turning the 
knob and then enters the store, although during business hours, for 
the purpose of carrying out his intention, he may be convicted of 
shopbreaking under sec. 461 of the Code.

(3) When a peace officer, pursuing a fugitive, whom he had a 
right to arrest without a warrant, found that the fugitive was, in his 
opinion, likely to escape for the time being owing to superior speed, 
it is a question for the jury, on the trial of the officer for manslaughter 
in killing the fugitive by a shot from his revolver, intended only to 
wound and so stop his flight, whether, under all the circumstances, 
the officer was justified under section 41 of the Code in such shooting 
in order to prevent the escape of such fugitive, or whether such 
escape could not have been prevented by reasonable means in a less 
violent way. R. v. Smith, 17 Man. R. 282, 13 Can. Cr. Cas. 326.
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Lawful Acts Improperly Performed.—On a charge of manslaugh­
ter against the master of a ship in respect of a collision resulting in loss 
of life, such recklessness must appear as will amount to a wilful 
attempt upon the lives of people in putting them to danger, and not 
merely an error of judgment. R. v. Delisle (1896), 5 Can. Cr. Cas. 
810 (Qm.).

Striking a person unlawfully, but without intention to do him 
bodily harm, is manslaughter, if the act results in death. R. v. 
Chisholm, 14 Can. Cr. Cas. 15.

Sec. 1.—Indictment.
Where two persons are jointly indicted for murder and one pleads 

guilty, and the other not guilty, and the trial upon the latter plea 
results in an acquittal, leave should be granted the other defendant 
to change his plea of guilty to one of not guilty, if the circumstances 
of the case are such that the verdict of acquittal already given in 
respect of the one would be absolutely inconsistent with the guilt of 
the other who had pleaded guilty. The King v. Herbert, 6 Can. Cr. 
Cas. 214.

In a criminal trial as in a civil case, only the issues presented by 
the evidence need be submitted to the jury.

On a trial for murder by shooting, where the evidence for the prose­
cution was of a deliberate shooting, and the accused giving evidence 
on his own behalf claimed that the shooting was accidental, and there 
was no evidence of provocation, a verdict of guilty will not be set 
aside on the ground that the trial Judge withdrew from the jury the 
question of manslaughter by instructing them that their verdict on 
the evidence must be one of either guilty of murder or one of acquittal. 
The King v. Barrett, 14 Can. Cr. Cas. 464.

Sec. 4.—Conviction of Offences not Specifically Charged.
When only Part Proved of Offence Charged.—Code sec. 951.
Conviction of Manslaughter on Charge of Murder.—Code sec. 

951(2).
Indictment for Same Offence with Averment of Intention after 

Previous Acquittal.—Code sec. 909(1).
Previous Conviction, or Acquittal, Effect of.—Code sec. 909(2).
An acquittal on a charge of manslaughter is not a bar to a charge 

of inflicting bodily harm based upon the same circumstances. R. v. 
Shea, 14 Can. Cr. Cas. pt. 3, page 319.

It is not necessary that the lesser offence should be expressly 
charged on the face of the indictment. It will be sufficient if the 
charge must of necessity include it. Per Richards, C.J., R. v. Smith 
(1874), 34 U.C.Q.B. 552, following R. v. Bird (1850), 5 Cox C.C. 1; 
2 Den. C.C. 94.
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On an indictment for murder in the statutory form, the prisoner, 
under 32-33 Viet. eh. 29, sec. 51 (Canada), cannot be convicted of an 
assault, and his acquittal of the felony is, therefore, no bar to a sub­
sequent indictment for the assault, R. v. Smith, 34 U.C.Q.B. 552 ; R. 
v. Canes, 22 U.C.C.P. 185; R. v. Dingman, 22 U.C.Q.B. 283.

Upon an indictment for shooting with felonous intent, the prisoner 
if acquitted of the felony, may be convicted of common assault. R. 
v. Cronan, 24 U.C.C.P. 106.

An acquittal on a charge of manslaughter is not a bar to a charge 
of inflicting bodily harm based upon the same circumstances. The 
King v. Shea, 14 Can. Cr. Cas. 319.
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CHAPTER THE SECOND.

OF PROCURING OR ATTKMPTINU ABORTION.

An infant in its mother’s womb, not being in rerum tialura. is not 
considered as a person who can be killed within the description of 
murder (o). But an unsuccessful attempt to effect the destruction of 
such an infant appears to have been treated as a misdemeanor at common 
law (6). As to the liability for killing the mother by attempts to procure 
miscarriage or causing by such attempts the death of the child after 
actual birth, vide ante, p. 663.

By the Offences Against the Person Act, 1861 (24 & 25 Viet. c. 100), 
s. 58 (c), ‘ Every woman, being with child, who, with intent to procure 
her own miscarriage (d), shall unlawfully administer to herself any poison 
or other noxious thing, or shall unlawfully use any instrument or other 
means whatsoever with the like intent, and whosoever, with intent to 
procure the miscarriage of any woman, whether she be or be not with 
child, shall unlawfully (e) administer to her or cause to be taken by her 
any poison or other noxious thing (/), or shall unlawfully (g) use any 
instrument or other means whatsoever with the like intent, shall be 
guilty of felony, and being convicted thereof shall be liable ... to 
be kept in penal servitude for life . . (gg).

Sect. 59 (//), ‘ Whosoever shall unlawfully supply or procure any 
poison or other noxious thing, or any instrument or thing whatsoever, 
knowing that the same is intended to be unlawfully used or employed 
with intent to procure the miscarriage of any woman, whether 
she be or be not with child, shall be guilty of a misdemeanor, and

(а) Ante, p. M3.
(б) I Hawk. o. 3, a. 13. 3 Co. Inst. 51. 

Sec a precedent of an indictment for this 
offence as a misdemeanor at common law- 
in 3 Chit. Cr. L. 798, procured from the 
Crown Office,Mich. T. 48Geo. ill.

(c) Framed on 7 Will. IV. and 1 Viet, 
c. 85, a. tl, with the additions indicated by 
italics. The second part in terms makes 
it immaterial whether the woman were 
or were not with child, in accordance with 
III. decision in R. v. Goodhall, 1 Den. 187, 
or R. v. Goodchild, 2 C. & K. 293.

(d) See Taylor, Med. Jurisprudence 
(6th ed.), in 149.

(e) The word 4 maliciously * was in 
9 Geo. IV. c. 31, s. 13.

(/) The words of 43 Geo. III. c. 58, in 
8. 1, were 4 any deadly poison or other 
noxious and destructive substance or

thing * ; in s. 2, 4 any medicines, drug or 
other substance or thing whatsoever. 
The words in 9 Geo. IV. c. 31, where the 
woman was quick with child, were, 4 any 
jwison or other noxious thing.’ Where 
the woman was not quick with child, 
4 any medicine or other thing.’ .See note 
(o), pout, p. 830.

(y) 4 Unlawfully ’ was not in 9 Geo. IV. 
c. 31, s. 13.

igtj) Or for not less than three years, or 
to be imprisoned with or without hard 
labour for not more than two years. 54 
& 65 Viet. c. 09, s. 1. Ante, pp. 211, 212. 
The words omitted were repealed in 1892 
(S. L R.).

(h) This section was new in 1861, and 
intended to check the obtaining of poison, 
&c., for the purpose of causing abortion.
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being convicted thereof shall be liable . . . (t) to be kept in penal 
servitude.

The word * unlawfully ’ excludes from the section acts done in the course 
of proper treatment in the interest of the life or health of the mother (;).

In the case of an indictment against the mother under sect. 58 it is 
necessary to prove that she was with child, but not that she was quick 
with child (k), and in the case of any other person, it is immaterial whether 
the woman were or were not with child.

On an indictment against a woman for being present aiding and 
abetting the use of an instrument upon her to commit an offence against 
sect. 58, it was held that the woman was properly convicted on proof 
that she consented to the use of the instrument with the intent, &c., 
and that she was with child though the indictment did not allege that 
she was with child (l). Apparently the mother could be found guilty of 
aiding and abetting an offence under the second part of the section even 
if she was not with child (m).

Where a woman, being with child, with intent to procure abortion, 
takes a thing which she believes to be noxious, but which is, in fact, 
harmless, she may be convicted of an attempt to commit an offence 
within sect. 58 (»).

Drugs.—An indictment upon 43 Geo. III. c. 58, s. 2, (rep.) charged the 
prisoner with having administered to a woman a decoction of a certain 
shrub called sarin : and it appeared upon the evidence that the prisoner 
prepared the medicine which he administered by pouring boiling water 
on the leaves of a shrub. The medical men who were examined stated 
that such a preparation is called an infusion, and not a decoction (which is 
made by boiling the substance in the water), upon which the prisoner’s 
counsel insisted that he was entitled to an acquittal, on the ground that 
the medicine was misdescribed. But Lawrence, J., overruled the objec­
tion, and said, that infusion and decoction are ejttsdetn generis, and that 
the variance was immaterial (o).

(i) The words omitted were repealed in 
1892 (8. L. R.). The present punishment 
under 54 & 65 Viet. c. 09, s. 1 is penal 
servitude for not more than live nor less 
than three years, or imprisonment with or 
without hard labour for not more than 
two years. Vide unie, pp. 211, 212.

(j) See Taylor, Medical Jurisprudence 
(5th «1.) ii. 154, 155.

(Ic) The repealed enactments 43 Geo.
III. e. 58 and 9 Geo. IV. c. 31 drew 
a distinction between eases in which a 
woman was quick wit Ii child and cases 
where she was not, even if she believed 
herself to be so. R. v. Scudder, 1 Mood.
210. On this subject see R. r. Phillips,
3 Vamp. 77. In R. v. Wycherley, 8 C. &
P. 202, where a jury of matrons was em­
panelled to determine whether a woman 
convicted of murder was quick with child, 
it was ruled that quick with child meant 
pregnant. See Taylor, Med. Jurisp. (5th 
ed. ), ii. 36.

(/) R. r. Sockett, 24. T. L. R. 893 ; 72

J. P. 428.
(m) Ibid.
(«) R. r. Brown, 03 J. P. 790, Darling, 

J. As to inciting to commit such offence, 
ride unie, p. 203.

(o) He add<-d that the question was 
whether the prisoner administered any 
matter or thing to the woman to procure 
abortion. It. v. Phillips, 3 Vamp. 74. In 
It. v. Coe, 0 V. & P. 403, where the prisoner 
was indicted on 9 Geo. IV. e. 31, s. 13, for 
administering saffron to a female, and his 
counsel was cross-examining her as to her 
I laving taken something else before the 
saffron, and also as to the innoxious nature 
of the article ; Vaughan, B., said : ‘ Does 
that signify Y It is with the intention 
that the jury have to do ; and if the 
prisoner administered a bit of bread merely 
with intent to procure abortion, it is 
sufficient.’ It is not stated upon which 
branch of the section this indictment was 
framed ; if upon the latter, which used 
the words * any medicine or other thing'
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On an indictment for administering feverfew and other drugs to 
procure abortion, it appeared that the prisoner gave the woman, who was 
alleged to be with child by him, two powders, with directions to take one 
on each of two successive nights, and said that the effect would be to 
cause miscarriage. She took one of the powders, with the feverfew, 
which brought on violent sickness. The other powder was examined by 
a physician, and he could not discover any mineral substance in it ; as 
far as he could judge from the taste, smell, and appearance, it was a 
mixture of savin and fenugreek, the latter being the larger ingredient. 
The fenugreek would scarcely produce any effect at all ; savin, in that 
quantity, might produce a little disturbance in the stomach for the time, 
but would do no further injury. Feverfew (p) is an herb very similar to 
camomile : it is a tonic in common use among the peasantry, and has 
nothing noxious in it. A mixture of the powder and decoction of this 
herb would not alter the properties of either. The prisoner upon two or 
three subsequent occasions had brought the woman other medicines to 
take for the same purpose, some of which she had taken, but not the rest. 
Wilde, (,’. J., held that the evidence was not sufficient to prove that the 
drugs administered came within the meaning of the words ‘ poison or other 
noxious thing ’ (</).

Where the prisoner caused half an ounce of oil of juniper to be admin­
istered, and it was proved that quantities considerably less may be taken 
without any ill effect, but that half an ounce produces ill effects and is 
dangerous to a pregnant woman, it was held that there was evidence of 
the administering of a ‘ noxious thing ' within the section (r).

In order to bring a case within sect. 59 of the Act of 1861,it is not neces­
sary that the intention of using the noxious substance should exist in the 
mind of any other person than the person supplying it. InR.v. Hillman (s),
perhaps the dictum was right. But 
neither this dictum, nor that of Lawrence, 
.1., in It. r. Phillips, apply to h. 08, 
supra, which uses the words * any poison 
or other noxious thing ’ only in the case 
of administering or causing to l>e taken ; 
and although a doubt is suggested in a note 
to it. v. Coe us to whether the words * other 
means ’ might not be applied to other 
substances than such us are poisonous or 
noxious ; it would seem that the words 
1 other means whatsoever ’ cannot be so 
applied in a. f>8 : firstly, because they are 
in an entirely distinct sentence ; secondly, 
because they are governed by the word 
‘ use,’ and not by ‘administer.’ C. N. (1. 
See Rose. Or. Evid. (13th etl.), 232.

(p) Or Fcather/ew Matricaria, so culled 
from its supposed use in disorders of the

(q) It. v. Perry, 2 Cox, 223. Wilde, 
O.J., also held that the other transactions 
were admissible as showing the intent w ith 
which the particular drugs referred to in the 
indictment were administered. See post, 
Vol. ii. p. 2108 et seq. As the prisoner ad­
ministered the drugs with intent to procure 
a miscarriage, and as savin Is unquestion­
ably in its nature a noxious drug, the

decision in this case seems open to grave 
doubt. It is submitted that the true 
meaning of the words ‘ poison or other 
noxious thing’ is such things as in their 
nature artf poisonous or noxious ; and that 
it is a misapprehension to suppose that 
the statute requires such a quantity of a 
poison or other noxious thing to be ad­
ministered as shall be noxious. If a per­
son administers any quantity of a poison, 
however small, it has never yet been 
doubted, that, if it were done with intent 
to murder, the offence of administering 
poison with intent to murder was com­
plete; and R. v. Cluderay, 1 Den. 514. 
shews that if poison bo administered in 
such a way that it cannot injure, the 
offence is nevertheless complete. Wilde, 
C.J., there said : ‘The act of administering 
poison with intent to kill is proved. The 
effect of that act is beside the question.’ 
It is submitted, therefore, that if there be 
an intent to procure abortion, it is quite 
immaterial how small the quantity be of 
the poison or other noxious thing that is 
administered.’ C. 8. U.

(r) R. e. Cramp, 6 Q.B.D. 31)7 ; 49 L. .1. 
M. C. 144.

(«) L. & C. 343 ; 33 L J. M. V. 00.
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the prisoner was indicted for supplying savin, knowing that it was intended 
to be unlawfully used to procure a miscarriage, and it was contended that 
there was no case against him, because it was necessary that he should 
know that the savin was intended to be used with intent to procure the 
miscarriage, whereas it was not intended, except by the prisoner himself, 
to be so used ; the jury found that the case was in other respects proved, 
but that the prosecutrix did not intend to take the savin, nor did any 
other person, except the prisoner, intend that she should take it. Upon 
a case reserved, it was held that the intention of any other person than the 
prisoner was not necessary to the commission of the offence. The statute 
is directed against the supplying of any substance with the intention that 
it shall be employed in procuring abortion. The prisoner, in this case, 
supplied the substance, and intended that it should be employed to 
procure abortion. He knew of his own intention that it should be so 
employed, and was therefore within the words of the statute. He was 
also within the mischief of the statute, and was rightly convicted.

In R. v. Titley ((), on an indictment under sect. 59, it appeared that 
the defendant supplied a mixture of ergot of rye and pcrchloride of 
iron with intent that it should be used by a certain woman to produce 
abortion (w). It was ruled that the defendant was liable, although the 
woman for whom it was intended was not pregnant, and that the 
enactment applied ‘ whether there is a woman in a state fit to be the 
subject of the operation or not ’ (v).

The thing supplied with intent to procure abortion must be noxious 
in its nature, ‘ according to the form, quality, or frequency with which 
it is administered ’ (to). Where, therefore, an indictment charged the 
prisoner with supplying a certain noxious thing with intent to procure 
abortion, and a surgeon proved that the liquid was some vegetable 
decoction of a harmless character, and such as would not procure a mis­
carriage ; but if taken with the belief that it would produce it, it might, 
by acting on the imagination, produce that effect ; it was held that this 
liquid was not within the clause, although the woman proved that, after 
taking a wine-glassful, she felt dizzy in the head when she went to bed, 
and felt stupid in the head the next morning (z).

Hut it need not be shewn what the noxious thing is ; it is sufficient if 
something is administered that produces miscarriage (y).

To constitute an administering, or causing to be taken, it is not neces­
sary that there should be a delivery by the hand. Where, therefore, 
on an indictment for administering poison and causing poison to be taken, 
it appeared that the prisoner had mixed poison with coffee, and had told 
her mistress that the coffee was for her, and the mistress took it, and drank 
some of it ; it was held that this was sufficient (z). In R. v. Cadman (a),

(0 14 Vox, .r»02, Stephen, J.
(m) The indictment as originally framed 

charged an intent to procure the miscar­
riage of a certain woman not named. On 
objection it was amended to ‘ a woman to 
the jurors unknown.’

(e) For criticisms on these cases see R. 
v. Hyland 11K!»81 24 Victoria L R. 101 ; 
R. v. Sculley | I903J, 23 N. Z. L R. 380.

(w) Taylor, Med. Jurisp. (5th vd. ), 
ii. 183, where numerous instances of trials 
for administering particular drugs are 
collected.

(z) R. r. Isaacs, L. & C. 220.
(y) R. r. Hollis, 12 Cox. 403 (C. C. R.).
(s) R. r. Harley, 4 C. & P. 300. Park, J. 
(a) 1 Mood, lit; Carr. Supp. 887.
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a mere delivery to the woman, however, was held insufficient, and it was 
said that the poison must be taken into the mouth to constitute an 
administering. But in R. v. Walford (6), it was held unnecessary for 
proving administration to shew that the poison had been taken into the 
stomach.

Upon an indictment for unlawfully administering to, and causing to be 
taken by, G\, poison, with intent to procure her miscarriage, it appeared 
that she, being and believing herself to be pregnant, applied to the 
prisoner to get her something to procure her miscarriage, and that the 
prisoner accordingly purchased some preparation of mercury, which he 
gave to her, directing her to take one half of the quantity in gin ; C. 
accordingly procured the gin, and, in the absence of the prisoner, took the 
dose, which produced a miscarriage. The jury found these facts, and 
that the mercury was both given by the prisoner to and taken by her, 
with intent to procure the miscarriage ; and, upon a case reserved, it 
was held that the prisoner was properly convicted ; as there was a 
‘ causing to be taken ' within the meaning of the statute (c). So where on 
a similar indictment it appeared that the prisoner had talked with C. 
about her being with child, and brought her a bunch of savin, and told her, 
if she put it in some gin, and took from half a glass to a glass two or three 
times a week, it would destroy her child, and she took the savin and gin 
three or four times accordingly ; and the prisoner afterwards induced C. 
to get some blue pills from a chemist, which the prisoner made up with 
some flour and tea into pills, of which (■. took twenty or thirty, and was 
very ill from the time of taking the pills till she was confined ; it was held, 
upon a case reserved, that there was no distinction between this and the 
preceding case (d).

Under the Act of 1861, in such cases as the two last, the. woman being 
with child would be a principal, and the man an accessory before the fact ; 
but where the woman is not with child these cases will still apply ; for 
there the woman’s criminality will be exactly the same as it was und^r the 
former Act. ,

On an indictment for administering savin with intent to procure 
abortion, the administration of savin on one day was proved, and it was 
proposed on the part of the prosecution to prove the administration of 
similar drugs on many subsequent days for the purpose of shewing the 
intent, and also as part of the same felony, and it was urged that the 
substance of the felony was the administration of drugs for the purpose 
of procuring abortion, and if that were done by homoeopathic doses, taken 
for a long period, all would form part of one felony ; but Cresswell, J.. 
held that other matters of the same description might be proved 
for the purpose of shewing the intent, but that the administration of

(fc) 11890134 L J. (Newsp.) 110, Wills, J. 
who questioned the accuracy of the report 
in R. v. Cad man.

(r) R. v. Wilson, D. A B. 127. Cheney, 
though culpable, was not guilty of felony, 
ami therefore not guilty of the felony 
created by the statute, ami the prisoner 
was, therefore, the only person coining 
within the words as the principal ; and this 

'VOL. I.

distinguishes the case from R. v. Williams, 
1 l)en. 30.

(</) R. v. Farrow, 1). & B. 104. It is not 
stated expressly whether the savin and pills 
were taken in the absence of the prisoner, 
but the inference from the facts stated is 
that they were. See also R. v. (laylor, D. 
& B. 288. R. v. Fret well, L. & C. 161.

3 H
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other savin on other days could not be given in evidence as part of the 
offence (e).

Instruments or other Means: The decisions on criminal use of 
instruments within sects. 58, 59, are to be found in medical rather than 
in legal treatises (/).

In R. t\ Dale (</), where an instrument or appliance is used which might 
be properly employed for innocent treatment of the woman, Charles, J., 
ruled that evidence that the accused had by similar means caused or 
attempted to cause miscarriages was admissible to prove that the act was 
done with a guilty intent. In R. v. Rond (h), it was pointed out that the 
evidence was not in fact admitted ; and that it would not be admissible 
when the only question at issue was whether the instrument was in fact 
used (t). But in that case, after full discussion, it was held by the majority 
of the Court (/'), that on an indictment under sect. 58 against a medical 
man, to shew guilty intention, evidence might be admitted to prove the 
use by him of instruments with the avowed intention of producing the 
miscarriage of another woman, and of his then using expressions indicating 
that he was in the habit of performing similar operations for the same 
illegal purpose.

As to advertisements, &c., inciting to or advising the procuring of 
miscarriage, sec ante, p. 203. note (c).

A woman who wrongly believing herself to be with child conspires with 
others to procure her miscarriage is liable to conviction for criminal 
conspiracy (k).

Evidence. -As to the medical aspects of the evidence see Taylor, Med 
Jurisp. (5th ed.), ii. 180. Dying declarations are not admissible on 
indictments for offences within this chapter (l). A statement made before 
her death by the woman operated upon, tendered in evidence on an 
indictment under sect. 58, was rejected on the ground that though made 
in the presence and hearing of the accused, he had not a sufficient 
opportunity of explaining or denying it (m).

Where the woman with respect to whom an offence against sects. 58,59 
is alleged to have been committed or attempted is a witness for the 
Crown, her evidence requires corroboration as that of an accomplice (w), 
in a material particular implicating the accused (o). But this rule does 
not apply where the woman has acted as a police spy with a view to 
detect an abortionist (p).

(e) R. r. Odder, 1 Cox. 348. See R. r. 
Perry, ante, p. 831, note (ç).

(/ ) See the cases noted in Taylor, Medical 
Jurisprudence (5th ed.), ii. 159-100.

(<•) R. v. Whitchurch, 24 Q.B.D. 420, 
ante, p. 151.

(/) Post, Vol. ii. p. 2084, ‘ Evidence.’
(m) R. v. Smith [18971. 18 Cox, 470.
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CANADIAN NOTES.

OF PROCURING OR ATTEMPTING ABORTION.

Advertising or Having Drugs to Cause Abortion, etc.—Code sec. 
207.

Administering Drugs or Using Instruments to Procure Abortion.— 
Code see. 303.

Attempt by Woman to Procure Abortion.—Code see. 304.
Supplying Drugs or Instruments.—Code see. 305.
Killing an Unborn Child.—Code sec. 300.
The statute 32-33 Viet. eh. 20, see. 59, as well as the later Act 

R.S.C. 1886, eh. 162, see. 47, used the phrase “any poison or other 
noxious thing.” It was laid down under that statute that while 
poisons are not noxious things when taken as medicine in ordinary 
treatment, that if taken or administered in undue and immoderate 
quantities the excess of the article becomes noxious, and it is not 
essential to support a conviction that the article should be noxious 
in itself. R. v. Stitt (1879), 30 U.C.C.P. 30, 33.

An indictment under sec. 304 of the Code charging accused “with 
unlawfully using on her own person . . with intent thereby to 
procure a miscarriage” (without stating whose miscarriage) is suffi­
cient. Rex v. Holmes, 9 B.C.R. 294, 6 Can. Cr. Cas. 402.

Counselling a woman in Canada to subrriit in a foreign country 
to an operation to procure miscarriage is not indictable in Canada, 
even if the operation be actually performed as counselled. R. v. 
Walkem, 14 Can. Cr. Cas. 122.

In extradition proceedings for abortion alleged to have been com­
mitted by a physician at the instigation of the accused, it is necessary 
to produce evidence to prove both that the physician’s operation was 
unnecessary and unlawful, and that the accused procured or abetted 
such unlawful operation. The King v. McCready, 14 Can. Cr. Cas. 
481.
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CHAPTER THE THIRD.

OF CONSPIRACY, INCITEMENT AND ATTEMPTS TO MURDER : AND OF 
WOUNDING AND CAUSING GRIEVOUS BODILY HARM.

Sect. I.—Of Conspiracy and Incitement to Murder.

By 24 & 25 Viet. c. 100, s. 4 (a), * All persons who shall conspire, 
confederate, and agree to murder any person, whether he be a subject of 
His Majesty or not, and whether he be within the King’s dominions or not, 
and whosoever shall solicit, encourage, persuade, or endeavour to persuade, 
or shall propose to any person, to murder any other person, whether he be 
a subject of His Majesty or not, and whether he be within the King’s 
dominions or not, shall be guilty of a misdemeanor, and being convicted 
thereof shall be liable ... to be kept in penal servitude for any term 
not more than ten years . . . (6).

As regards conspiracy or incitement to murder within the realm or 
within the Admiralty jurisdiction, this enactment does no more than 
prescribe the punishment for an offence already recognised by the common 
law.

In R. v. Macdaniel (c), a number of persons, in order to procure 
rewards offered by Acts of Parliament for apprehending highway robbers, 
concocted a false charge of robbery against one Kidden, who was convicted 
and executed for it upon the evidence of two of the conspirators. 
Macdaniel and others were first tried and convicted on an indictment 
for conspiring to procure Kelly and Ellis to go to Deptford, in Kent, and 
there take money from Salmorvon the King’s highway, who should be 
waiting there for that purpose, with intent to cause Kelly and Ellis to be 
apprehended and convicted of highway robbery from Salmon, and so un­
justly and wickedly to procure to themselves the rewards (d). Macdaniel 
and Berry wTere also indicted and convicted for the wilful murder of one 
Kidden, in maliciously causing him to be unjustly apprehended, falsely 
accused, tried, convicted, and executed, well knowing him to be innocent, 
and with intent to share the reward (e). On this indictment a verdict of

(«) In Ireland, under 10 (Joo. IV. c. !)4, 
ss. 8. 0, the offences mentioned in this 
section were capital felonies ; and in the 
Bill, as it passed the House of Lords, the 
offences were continued as felonies, but 
made punishable by penal servitude for 
life ; the House of Commons, however, 
altered them to misdemeanors, punishable 
with ten years’ penal servitude, and as all 
the offences specified in this clause appear 
to bo misdemeanors at common law the 
effect of this clause is merely to alter the 
punishment.

(b) The words omitted wore repealed in 
181)2 (S. L. R.), as superseded by 54 & 55 
Viet. o. 09, s. 1, ante, pp. 211, 212, under 
which the minimum term of penal servi­
tude is three years and imprisonment 
with or without hard labour for not more 
two years may bo awarded.

(r) Foet. 121 ; 19 St. Tr. 740.
(d) On their conviction they were sen­

tenced inter alia to the pillory, and one of 
them while in the pillory was killed by the 
populace. 19 St. Tr. 809. 

te) 19 St. Tr. 810.
3 h 2
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guilty was returned, but judgment was respited to allow a motion in arrest 
of judgment, and the law officers declined to argue the point and the 
prisoners were discharged on that indictment (/).

Conspiracy.—The words * whether he be a subject of His Majesty or 
not, and whether he be within the King’s dominions or not,’ were intro­
duced in order to make it perfectly clear that sect. 4 included cases 
where the conspiracy wTas to murder a foreigner in a foreign country (g).

It is not essential that the conspiracy should have been formed in 
England or Ireland. The Act, by sect. 68 (h) includes conspiracies within 
the jurisdiction of the Admiralty of England or Ireland ; and even if that 
section did not exist, British subjects who conspire on the high seas are 
triable according to the course of the common law in any county in 
England where any act in furtherance of such conspiracy is done by any 
one of them, or by their innocent agent ; for the crime of conspiracy, 
amounting only to a misdemeanor, may, like high treason, be tried 
wherever one distinct overt act of conspiracy is in fact committed (i).

Although at common law the criminal jurisdiction of counties was 
local (/), yet in conspiracy the jury could, as we have seen, at common 
law take cognisance of acts done on the high seas or in another county, 
provided there were an overt act done in the county where the indictment 
was preferred : and it would therefore seem that if there were a conspiracy 
on land abroad, a jury might try it in any place in England where any 
overt act in pursuance of it was done. Lastly, suppose A. in England

the Court of Admiralty had jurisdiction to 
try it according to the civil law ; and

(/) 19 St. Tr. 813 ; vide ante. p. 879.
(</) And to do away with i|Ucstions which 

had previously arisen see Y. 13. (13 Edw. IV.), 
f. 9, pi. 5. The matter was much discussed in 
K. v. Bernard, 1 F. & F. 240 ; 8 St. Tr. (N. S.) 
857, an indictment for conspiracy to murder 
the Emperor Napoleon III. Mr. (1 reaves* 
view on the subject were as follows : ‘The 
words were introduced cr abundant! cautela 
only, and this section cannot be cited as a 
legislative declaration that a conspiracy in 
England to murder a foreigner in a foreign 
country is not a conspiracy indictable at 
common law, or that the killing of a 
foreigner in a foreign country, under such 
circumstances as would amount to murder 
if the killing wore in England, is not 
murder in contemplation of the law of 
England. The introduction of the words 
in question makes it unnecessary to 
discuss either of those questions ; Imt, 
having with no small care examined all the 
authorities to he found on the subject, 1 
may be pardoned for saying it is perfectly 
clear to me that the killing of any person 
anywhere in the world, whether on land or 
sea, under such circumstances that if the 
killing had been in England it would have 
amounted to the crime of murder, has ever 
been murder in contemplation of the law of 
England. Wherever a murder has taken 
place in England or on the narrow seas, the 
Court of King’s Bench, or Courts of Oyer 
and Terminer or (laol Delivery, have had 
jurisdiction to try it by a jury. Wherever 
n murder has taken place on the high seas,

er a murder has taken place on land 
abroad, the (Jouit of the Constable and 
Marshal had jurisdiction to try it according 
to the civil law. By sundry statutes in and 
since the time of Henry VIII. the jurisdic­
tion to try murders committed on the high 
seas and on land abroad, has been conferred 
on certain tribunals with the aid of a jury ; 
hut none of these statutes cither alters, or 
professes to alter, the nature of the offence ; 
on the contrary, they all treat it as murder, 
and only provide a different mode of trial. 
The doubt which has arisen, and not unna­
turally, seems to have sprung from sup|H>s- 
ing that, because the Common Law Courts, 
trying all offences by the aid of a jury, had 
only jurisdiction over offences committed 
in England or on the narrow seas, therefore 
murder and other offences against the law 
of nature and nations were no offences at 
all in the eye of the law of England. The 
answer is, that the Courts of Admiralty and 
of the Constable and Marshal did try such 
offences from the earliest times; and. 
therefore, it is clear that they always wore 
offences in the eye of the law of England.’ 
See Greaves, Crini. L. Cons. Acts (2nd cd.) 
ill

(h) Ante, p. 40.
(i) See It. v. Brisac, 4 East, 188. ante, 

p. 53. It. v. Bowes, cited in R. v.

(;) R. r. Weston, 4 Burr. 2507, Lord 
Mansfield, C.J. ; vide ante, p. 19.
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conspired with 13. abroad to commit a murder, and A. did some overt act 
in England, it would seem that both A. and B. might be tried in England, 
if B. was a British subject ; and that if B. was not a British subject, A. 
might, nevertheless, be tried where he did that overt act ; for such an act 
would be an act coupled with a criminal intent, and as such indictable, 
within the principle laid down in R. v. Higgins (k), even if it should be 
objected that a conspiracy between A. in England and 13., a foreigner, 
abroad, was not a conspiracy within the criminal law of England. And 
as a letter written and sent, but intercepted, is an overt act in treason (/) ; 
so a letter may be an overt act in conspiracy. The provisions of the 
section apply to the overt acts of aliens within the realm or within 
the jurisdiction of the Admiralty of England or Ireland (m).

If a question should be raised whether, if one of the conspirators were 
to commit the murder, and the others were indicted as accessories before 
the fact, it might not be objected that they could only be tried for a 
misdemeanor under this clause ; the answers are, first, that this clause 
has only altered the punishment, and created no new offence ; and at 
common law the power to prosecute for a misdemeanor was not only 
never suggested as in any way preventing a prosecution for felony, but 
the best authorities always held that the misdemeanor merged in the 
felony. But, secondly, nothing can be clearer than that if a statute 
create a misdemeanor, and something be done in pursuance of, and in 
addition to, that misdemeanor, which amounts to a felony, all persons 
who have done acts which would make them accessories before the fact 
to that felony, may be indicted as such (putting aside merger altogether), 
on the plain ground that they are totally different offences. It has never 
been suggested, that because wounding with intent to murder is made a 
felony, therefore a man who killed another by wounding him could not be 
indicted for murder. There is no such thing as merger of one felony by 
another ; and when, as is often the case, the same acts constitute several 
felonies, either at common law or by statute, the prosecutor may indict 
for any of them (n). Thus, in cases of real murder, indictments for 
manslaughter have often been preferred, and so also indictments for 
administering poison where death has ensued.

Where on an indictment against three prisoners and others unknown, 
for a conspiracy to murder, one of them was tried first, because they 
severed in their challenges, and the evidence tended to affect him and the 
others named in the indictment, and made a case to go to the jury as to a 
conspiracy by the three : but there was no evidence to shew that any other 
person was engaged in the conspiracy : and the jury found the prisoner 
guilty, and on his being brought up for judgment it was objected that the

(*) 2 Hast, 5. Of. R. r. Bull, 1 Cox, 281, 
utile, |»p. 810, 815.

(/) K. v. Hensey, 19St.Tr. 1341 ; 1 Burr. 
042.

(>») Vide aide. pp. 45, 103. By 32 
Hon. VIII. c. 10 (rep. 1803, 20 & 27 Viet. c. 
125,) all aliens who conic into the realm 
shall be bounden by and unto the laws and 
statutes of this realm and to all and singular 
the contents of the same. Statutes speaking

of the King's subjects extend to aliens 
within the realm (ex parte Barronet, 1 E. & B. 
1), for while there they arc subjects by local 
allegiance. 1 Hale, 542. Couiteen’s case, 
Hob. 270: 80 E. R. 410. And see De Jager 
v. R. [1907J. A. C. 320. The rule does not 
apply to foreign sovereigns or other persons 
enjoying the privilege of exterritoriality. 
Vide ante, pp. 103, 200.

(n) See 52 & 53 Viet. c. 03, s. 33 ante, p. 4.
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prisoner ought not by law to have been tried alone. The objection was 
overruled and sentence passed. Upon a case reserved, it was contended 
that the judgment was irregular : for if the others were acquitted, the 
prisoner could not be guilty of conspiracy : that there was a contradiction 
on the face of the record, for the others had not been found guilty, and 
until they were his guilt was not proved : and that the judgment ought to 
have been respited. But it was held that there were no grounds for 
respiting or arresting judgment (o).

Incitement to Murder.—Upon an indictment for soliciting A. to murder 
C., the evidence was that the prisoner gave poison to A. to administer 
to C., and which A. accordingly did ; but C. having taken part of it, 
discovered the fact in time to save his life. The jury found him guilty, 
believing that the poison had been delivered to C. with intent to poison 
him, and that the solicitation was to that effect ; the judges held both 
indictment and conviction proper, in treating the prisoner as a principal 
soliciting, and not as an accessory before the fact (/>).

In R. v. Most (</), an indictment under the above section for 
encouraging and endeavouring to persuade others to commit murder, 
the alleged encouragement and endeavour to persuade to murder was 
the publication and circulation by him of an article written in 
German in a newspaper published in London exulting in the recent 
murder of the Emperor of Russia, and commending it as an example. 
The jury were directed that if they thought he intended to, and did, 
encourage any person to murder any other person, whether a subject of 
Her Majesty or not, and whether within her dominions or not, and that 
such encouragement was the natural effect of the article, they should 
find him guilty. It was held that such direction was correct, although 
the encouragement was not addressed to any person in particular.

It is not necessary to prove that the mind of the person solicited 
was affected by the solicitation (r).

In R. v. Antonelli (s), the indictment contained counts against A., for 
encouraging and endeavouring to persuade persons unknown to murder 
certain persons, to wit, sovereigns and rulers of Europe, ‘ not then being 
within the dominions of our Lord the King, and not being subjects of 
our said Lord the King,’ and against 13. ; and also a count for encouraging 
and endeavouring to persuade persons unknown to murder Victor

(o) R. v. Aheame, 0 Cox, 6, relying on 
R. r. Cooke, 6 B. & C. 538. ‘ It has always 
up|>eare<l to me perfectly clear that even if 
on a subsequent trial the others were ac­
quitted, it would in no way affect the pre­
vious verdict or judgment. The jury who 
convict a prisoner who is tried alone for 
conspiracy, must have been satisfied both 
that he conspired with the other, and that 
the other conspired with liim, and the sub­
sequent acquittal is in no respect necessarily 
inconsistent with that verdict ; for it may 
have proceeded on the want or failure of 
evidence. Suppose a defendant pleaded 
guilty, or was convicted on his own written 
confession, it might well be that the jH'rson 
with whom he had admitted he had con­

spired might bo acquitted, and it would be 
absurd that he should thereby be exone­
rated. It is a fallacy to suppose that there 
is any inconsistency on the face of a record 
containing an indictment, verdict, and 
judgment, where any state of facts can bo 
suggested which is consistent with the 
statements in that record.’ C. 8. (J.

(p) R. v. Murphy. Jebb. Cire. & Pr. Cas. 
315 (Ir.) : Hayes. Dig. «31.

(ç) 7 Q.B.l). 244.
(r) Ibid. R. r. Krause, <W J. I». 121, 

Alvorstone, C.J.
(«) |1905] 70 J. P. 4, Phi Hi more, J. Of. 

R. v. Bourtzeff, 129 Cent. Cr. Ct. Sess. Pap. 
284.
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Emmanuel III., King of Italy. The counts were challenged as bad for 
indefiniteness. Phillimore, J., ruled that the sovereigns of Europe were 
a sufficiently definite class, but considered that the word ‘ rulers-’ was 
somewhat vague and would have been better left out. The incitement 
was contained in a pamphlet called ‘ LTnsurrezione,’ published and put 
on sale by A., on the anniversary of the murder of King Humbert of 
Italy. Phillimore, J., ruled that so far as it merely contained invectives 
on foreign systems of government it was not criminal ; but left the case 
to the jury as to whether the document incited persons to murder the 
sovereigns of Europe in general or the reigning King of Italy in particular. 
The jury were also directed that B., who was charged with abetting, was 
liable if he circulated the pamphlet knowing, or wilfully shutting his eyes to, 
what it contained.

In R. v. Fox (t), on an indictment for soliciting H. to murder K., it 
was proved that the defendant wrote and posted a letter addressed to H., 
in which he requested him to murder K. ; but that letter by accident 
fell into the hands of a fourth person and never reached H. It was 
ruled that this evidence was insufficient to warrant a conviction on the 
grounds that the words solicit, encourage, persuade, or endeavour to per­
suade all involved actual communication with the person to be influenced.

In It. v. Krause (u) the defendant was indicted for soliciting, persuading 
and endeavouring to persuade B. to murder one Foster, and for 
attempting to solicit, &c., B. to murder F. The case for the prosecution 
rested on two letters alleged to have been sent by the defendant 
to B., in South Africa. There was no evidence that the letters reached 
B. It was ruled in accordance with It. v. Fox (supra) that to constitute 
the statutory offence there must be evidence that there must be some 
communication to the person said to have been solicited ; but the case 
was left to the jury on the counts charging an attempt to commit the 
statutory offence (v).

Sect. II.—Attempts to Commit Murder.

Common law.—Attempts to murder arc at common law misdemeanors 
only (w). Such attempts, with maiming, and doing or attempting great

(/) R. r. Fox [18711, 10 W. R. 100 (C\ C. 
R. Ir. ), Whiteside, C.J., Pigott, U.B., Fitz­
gerald, B., Fitzgerald, J., O’Brien, J., 
George, J. ; diss. Dcasy, B., Lawson and 
Morris, J.J.

(«) [10021 on .1. P. 121. Alvcrstone, C.J. 
Cf. R. v. McCarthy [ 1003], 2 Ir. Rep. 140, 
154, a charge of inciting persons unknown 
to intimidate certain ot her persons unknown, 
and to take part in a criminal conspiracy.

(r) Sec R. v. Hansford. 13Cox,9 (C. C. R.), 
and ante, p. 203, tit. ‘ Incitement.’ In R. v. 
Fox there is some discussion as to whether 
the word 1 endeavour ’ in the statute is 
equivalent to ‘attempt’ in the common-law 
sense. See R. v. Watt, 20 Cox, 852: 70 
J.P. 20, as to evidence.

(w) Staundf. 17. 1 East. P.C. 411. 1
Hawk. c. 44. R. r. Bacon, 1 Lev. 140. 1

Sid. 230, where the defendant, having been 
convicted for lying in wait to kill Sir Har- 
bottlo Grime tone, the Master of the Rolls, 
was sentenced to fine and imprisonment, 
the finding surety for his good behaviour 
for life, and acknowledging his offence at 
the bar of the Court of Chancery. And see 
two precedents of indictments at common 
law, for misdemeanor in attempting to 
murder by poison. 3 Chit. Cr. L. 790. Where 
the first count of an indictment charged 
an assault with an intent to murder, Ken­
yon, C.J., being of opinion, upon the facts 
given in evidence, that if death had ensued 
it would only have been manslaughter, 
directed the jury to acquit the defendant 
upon that count. R. v. Mitton [1788], 1 
East, P.C. 411. Sec Starkie, Ev. tit. 
‘ Assaults.’
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bodily harm, were severely punishable under a series of enactments now 
repealed.

Former Statutes.—5 Hen. IV. c. 5 (x) related to cutting tongues and 
putting out eyes. Sir John Coventry’s Act (22 & 23 Car. II.c.l) (y) made 
malicious maiming a capital felony. 9 Anne, c. 21 (c. 16, Ruff head) made 
it a capital felony to attempt to kill, assault, wound, &e., a privy 
councillor. The Black Act (9 Geo. I. c. 22) made maliciously shooting 
at any person a capital offence. 26 Geo. II. c. 19, s. 1 punished the beating 
or wounding persons shipwrecked with intent to kill them, &c., or putting 
out false lights to bring a ship into danger. Lord Ellenborough's Act 
(43 Geo. III. c. 58) dealt (inter alia), with malicious shooting. These 
statutes were repealed in 1827 (7 & 8 Geo. IV. e. 27), 1828 (9 Geo. IV. c. 31). 
and 1854 (17 & 18 Viet. c. 120). The substituted provisions contained 
in those Acts were repealed in 1861 (24 & 25 Viet. c. 95).

Present Law.—The existing statute law punishing attempts to murder 
is contained in sects. 11-15 of the Offences against the Person Act, 1861 
(24 & 25 Viet. c. 100) (z).

Poisoning, Wounding, &c, with Intent to Murder Bv sect. 11 (a), 

‘ Whosoever shall administer to or cause to be administered to or (b) to 
be taken by any person any poison or other destructive thing, or shall 
by any means whatsoever (e) wound (d) or cause anv grievous bodily 
harm (e) to any person, with intent in any of the cases aforesaid to commit 
murder, shall be guilty of felony, and being convicted thereof shall be 
liable ... to be kept in penal servitude for life . . . (/).

Use of Explosives with Like Intent. By sect. 12 (</), ‘ Whosoever, bv I lie 
explosion of gunpowder or other explosive substance, shall destroy or 
damage anv building, with intent to commit murder, shall be guilty of

(r))RviH-nl.-<l in 1827 (7 & K ( ieo. 1V. c. 27).
(//) Some old statutes, such as 5 Hen. IV. 

t\ 5, and 22 & 23 Car. 11. c. 1, though re­
pealed in England, seem still to l>c in fum­
as common law in America ; hut generally 
s|leaking some State statute is substituted 
for the old English statutes. See Bishop, 
». 88. 1002, 1003, 1004.

(:) These sections do not apply to at­
tempts to commit suicide. R. v. Burgess. 
32 L J. M. C. 55 ; L. & C. 288.

(а) Framed from 7 Will. IV7. & 1 Viet, 
e. 85, s. 2, with the moditieations indicated 
in italics. The words ‘ by any means 
whatsoever ’ were intentionally inserted 
to over-ride rulings under the former Act, 
that wounding must be with some instru­
ns m. R. v. Bullock, L.R.1C.C.R. 115,117.

(б) As to the introduction of these words, 
vide notes to s. 14, jiomI, p. 841.

(r) Under 7 Will. IV. & 1 Viet. e. 85, s. 2. 
it was necessary to prove that the wound 
was with an instrument. See R. r. Jen­
nings, 2 lx-w. 130. Alderson, B. R. r. 
Payne, 4 C. & P. 558. R. r. Withers, 1 
Mood. R. 214. It. v. Smith, 8 C. & P. 173. 
R. p. Mrly ughlin. 8 C. & P. 835. R. r. 
Briggs, 1 M >od. 318. R. r. Nheard, 7 C. 
& P. 840. It. r. Lancaster, 2 Stark. Ev. 
(3rd ed.), 002. R. r. ShadlH.lt, fi C. &

P. 544. It. r. Dll Hill, I Cox, 40. R. p. 
Elmsley, 2 Lew. 120, where the question 
arose whether the bite of a dog was within 
0 (ieo. IV. e. 31.

(d) ‘ Wound* was inserted as a general 
term including every ‘ stall ’ or ‘ cut.’ All 
that is now necessary to allege in the indict - 
ment is, that the prisoner did wound the 
prosecutor; and that allegation will be 
proved by any wound, whether it lie a stab, 
cut, or other wound. The words 1 any 
grievous bodily harm ’ are inserted instead 
of 4 any bodily injury dangerous to life,’ in 
order to render the clause more comprehen­
sive. If in any case it be doubtful whether 
the facts bring it within this clause, but 
there is evidence that the acts were done 
with intent to murder, a count on s. 15, 
7*o#t. p. 841. alleging an attempt to murder, 
should be added.

(e) Vide poet, p. 854.
(/) For other punishments see 54 & 55 

Viet. c. (I!), s. 1, ante, pp. 211,212. The 
words omitted were repealed in 18112.

(f/) Taken from V & 10 Viet. c. 25. s. 2. 
in this and the next section, the words 
4 unlawfully and maliciously ’ arc omitted 
as unnecessary, and 4 intent to commit 
murder * substituted for 4 intent to murder 
any person.’
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felony, and being convicted thereof shall be liable ... to be kept in 
penal servitude for life ... * (gg).

By sect. 13 (h), ‘ Whosoever shall set fire to any ship or vessel, or 
any part thereof, or any part of the tackle, apparel, or furniture thereof, or 
any goods or chattels being therein, or shall cast away or destroy any ship 
or vessel, with intent in any of such cases to commit murder, shall be guilty 
of felony, and being convicted thereof shall be liable ... to be kept in 
penal servitude for life . . . ’ (gg).

By sect. 14 (i), ‘ Whosoever shall attempt to administer to or shall 
attempt to cause to be administered to or to be taken by any person any 
poison or other destructive thing, or shall shoot (/) at any person, or 
shall, by drawing a trigger or in any other manner attempt to discharge 
any kind of loaded arms (k) at any person, or shall attempt to drown (/), 
suffocate, or strangle (m) any person, with intent, in any of the cases 
aforesaid, to commit murder (n), shall, whether any bodily injury (o) be 
effected or not, be guilty of felony, and being convicted thereof shall be 
liable . . . to be kept in penal servitude for life . . . (gg).

By sect. 15 (p), ‘ Whosoever shall, by any means other than those speci­
fied in any of the preceding sections of this Act, attempt to commit 
murder (q), shall be guilty of felony, and being convicted thereof shall 
be liable ... to be kept in penal servitude for life . . . (gg).

It is to be observed that the punishment under each of these
(<jg) For oilier punishment» see fi4 & 55 

Viet. c. 09, s. 1, ante, pp. 211, 212. The 
words omitted were repealed in 1892.

(ft) Taken from 7 Will. IV. ft i Vvi. 
e. 89, s. 4. The words in italics were 
introduced for the Maine reason as it was 
made felony to set lire to goods, &c., in 
buildings. As to setting lire, see post, 
\ n|. ii. p, 177.1.

(i) Taken from 7 Will. 4 1 Viet. c. 85, 
s. 3. Where the prisoner delivered poison 
to a guilty agent, with directions to him to 
cause it to be administered to anotherinthe 
absence of the prisoner, it was held that the 
prisoner was not guilty of an attempt to 
administer poison within 7 Will. IV. & 1 
Viet. e. 8.1, s. 3 ; R. v. Williams, 1 Den. 39 ; 
and the words 4 attempt to cause to be ad­
ministered to or to he taken by,’ were intro­
duced in this section to meet such cases. 
Cf. R. r. Carr, R. & R. 377, and R. v. Harris, 
5 C. & P. 1.19. 4 The words 4 whether any 
bodily injury be effected or not,’ are sub- 
stituted for, 4 although no bodily injury be 
effected,’ in order to prevent an objection 
which might possibly have been raised on 
an indictment under the former clause, if it 
had appeared that any bodily injury had 
been effected." C. 8. U.

(;') Vide i>ost, p. 842. 
ik) See 8. 19, post, p. 842.
(/) See R. v. Sinclair, 2 Lew. 49, where 

the defendant in older to prevent boys 
landing at a place where there was a dis- 
puted right of ferry knocked holes in their 
boat with a boathook, which caused the 
boat to fill, and then pushed the boat away

from the shore.
(m) As to choking. Ac., see post, p. 803.
(«) 43 Geo. 111. c. 58, and 9 Geo. IV’. c. 

31, s. 12, contained provisoes now omitted 
directing that if the offence were committed 
under such circumstances that if death had 
ensued the same would not have been 
murder, the prisoner should be acquitted, 
as otherwise if the person injured did not 
die the punishment would be death, but not 
so if he died.

(o) Vide post, p. 854.
(p) 4 This* section, which was new law in 

1801, is meant to include every attempt to 
murder not specified in any preceding 
section. It therefore embraces all those 
atrocious cases where the rojies, chains, or 
machinery used in lowering miners into 
mines have been injured with intent that 
they may break and precipitate the miners 
to the bottom of the pit. So also all cases 
where steam engines are injured, set on work, 
stopped, or anything put into them, in order 
to kill any person, will fall within it. So 
also eases of sending or placing infernal 
machines with intent to murder. See R. 
r. Mount ford, 1 Mood. 441, 7 C. & P. 242. 
Indeed every attempt to murder, which 
perverted ingenuity may devise, or fiendish 
malignity suggest, will fall within some 
clause of this Act, and may lie visited with 
penal servitude for life. In any case where 
there may be a doubt whether the attempt 
falls within the terms of any of the pre­
ceding sections, a count framed on this 
clause should Ik- added.* C. S. G.

(q) See note (of), ante, p. 840.
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sections is the same, and the effect of all could have been obtained 
by omitting the words “ other than ... to Act/’ in sect. 15. Sect. 15 
cannot be used to punish attempts specified in sects. 11-14.

Letters Threatening to Murder. - Sect. 16, which punishes written 
threats to murder, is dealt with under the title ‘ Threats’ post, Vol. II.
p. 1161.

Impeding Escape from Wrecks. By sect. 17 (r), ‘ Whosoever shall 
unlawfully and maliciously prevent or impede any person, being on board 
of or having quitted any ship or vessel which shall be in distress, or 
wrecked, stranded, or cast on shore, in his endeavour to save his life, 
or shall unlawfully and maliciously prevent or impede any person in his 
endeavour to save the life of any such person as in this section first aforesaid, 
shall be guilty of felony, and being convicted thereof shall be liable ... to 
be kept in penal servitude for life ’ . . . (rr).

Shooting or Attempting to Discharge Loaded Arms. By sect. 19, 
‘ Any gun, pistol, or other arms which shall be loaded in the barrel with 
gunpowder or any other explosive substance, and ball, shot, slug, or other 
destructive material, shall be deemed to be loaded arms within the 
meaning of this Act, although the attempt to discharge the same may 
fail from want of proper priming or from any other cause’(s). In sects. 14, 
IS (post, p. 853), and 19, the word ‘ arms ' clearly means ‘ fire arms’(t).

The words ‘ any other cause ' in this section appear to cover not only 
defects in the loading, &c., but also prevention by the acts of a bystander, 
or of the person attacked. R v. St. George (m), in which it was held that 
a man was not guilty of an attempt to discharge a loaded pistol which he 
had drawn, because it was snatched from his hand, was overruled in R 
v. Duckworth (t>), where it was held that where a man pulled out a loaded 
revolver and tried to fire it, but was forcibly prevented by the bystanders, 
he had committed an offence within sect, 14.

In R v. Lewis (tv), an acquittal was directed where the weapon was 
not in a condition to be discharged.

In R v. Jackson (x), an attempt to fire a revolver loaded in six cham­
bers was held to be an offence within sect. 14, though it failed because the 
hammer fell over a chamber containing an empty cartridge case. In

(r) Taken from 7 Will. IV. & 1 Viet, 
c. 89, a. 7. The words * unlawfully and 
maliciously ’ are substituted for 1 by force ’ 
in the former Act. Under 7 Will. IV. & 
1 Viet. c. 89, s. 7, if A. were pulling B. out 
of the water, and C. prevented A. from 
doing so, 0. would have been guilty of no 
offence except an assault. The words in 
italics were introduced to meet this and 
similar cases. C. 8. G.

(rr) For other punishments see 54 Sc 55 
Viet. c. 69, s. I, ante, pp. 211, 212. The 
words omitted were repealed in 1892.

(«) This section was new law in 1861, and 
was intended to meet every case where a 
msoner attempts to discharge a gun, &c., 
oaded in the barrel, but which misses tire 

for want of priming, or of a copper cap, or 
from any like cause. In R. v. Gamble, 10 
Cox, 645, the attention of the Court does

not seem to have been called to this 
section.

(t) Under 9 Geo. IV. c. ill, s. 11, a tin box 
filled with gunpowder and peas was held 
not to be a loaded arm. R. v. Mount ford, 
1 Mood. 441 ; 7 C. & P. 242. But to dis­
charge the barrel of a gun when separated 
from the stock by striking the percussion 
cap with a knife was held to be shooting. 
R. v. Coates, R. & R. 894 and MSS. (’. S. < :. 
Patteson, J., consulted several other judges 
who agreed with him in opinion, otherwise 
the point would have been reserved.

(«) Id A I’. 4M.
(v) [18921 2 Q.B. 83.
(u>) 9 C. & P. 523. The need for recon­

sideration of this case was strongly suggested 
in R. v. Brown, 10 Q.B.D. 383, 385.

(.»•) 17 Cox, 104, Charles, J.
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R. v. Jones (y), it was held to be such attempt to pull the trigger of a 
central fire revolver loaded with rim-fire cartridges.

In R. v. Kitchen (2), where the prisoner was indicted under 43 Geo. TIL 
c. 58 (rep.) for shooting at the prosecutor with a loaded pistol, Le 
Blanc, J„ told the jury, that if it was loaded with powder and paper only, 
hut fired so near, and in such a direction, that it would probably kill or 
do other grievous bodily harm, and with intent that it should do so, the 
case was within the Act. The jury convicted, saying, they were satisfied 
that the pistol was loaded with some other destructive material besides 
powder and paper. There was a petition to the Crown, on the ground 
that the pistol was loaded with powder and paper only. On a case 
reserved the judges held this direction to be right.

In R. v. Whiteley (a), where a similar indictment, under 9 Geo. IV. 
c. 31, s. 11 (rep.), in different counts, alleged a gun to have been loaded 
with shot and various destructive materials, and it appeared that a 
watcher of game being out in the night, saw the prisoner crouching under 
a wall, and said he knew him, when he instantly raised a gun to his 
shoulder, and levelled it at him ; he stooped to avoid it, the gun went off, 
and the charge, whatever it was, struck a hairy cap he had on his head, and 
singed the hair. There was evidence of previous ill-will, and the prisoner 
after his apprehension, had said, * I did it, and I rued it the instant I 
pulled the trigger/ A small bag of shot was found in the prisoner’s 
pocket after he was apprehended. It was objected that there was 
no evidence to shew that the gun was loaded with shot, or any of the 
destructive materials charged in the indictment, and Patteson, J., was 
strongly of opinion that the objection ought to prevail ; and, after 
consulting Alderson, B., he directed an acquittal.

The law seems to be that if a man does any act (such as pulling out a 
loaded pistol and pointing it at a person, or fumbling with the trigger or 
struggling to get free when seized and using words clearly indicating his 
intention to use the weapon if he could (b) ) from which a jury might infer 
that he intended to discharge it, he may be convicted under 24 & 25 Viet, 
c. 100, s. 14, if his intent was to murder, or under sect. 18 (post, p. 853), if 
his intent was to do grievous bodily harm (c).

The prisoner was tried on an indictment under sects. 14 and 18, 
charging him with feloniously attempting to discharge a certain revolver 
loaded with gunpowder and leaden bullets, at one Houston, with the 
intent, as alleged in one count, to murder him, as alleged in another, to 
commit murder, and as alleged in a third, to do Houston grievous bodily 
harm. The indictment did not contain the words ‘ by drawing a trigger ' 
nor did it specify any other manner in which the attempt was made. The 
prisoner was convicted on the third count. In the course of an interview 
the prisoner put his hand in his pocket and commenced to pull out some­
thing, which turned out to be a revolver loaded in five barrels. Before he 
could get it completely out, Houston sprang on him. The prisoner had

(y) 30 L. J. (Newsp.) Of*). Kennedy. J., 
see ma to have thought that if the prisoner 
knew the cartridge could not be discharged 
he would not be guilty.

(?) R. & R. 98, and MS. Bayley, J.

(«) 1 Lew. 123. See Blake v. Barnard, 
0 V, & P. 020, post, p. 880.

(b) R. v. Linnaker [1900], 2 K.B. 09.
(r) R. v. Brown, 10 Q.B.D. 381. R. v. 

huvkxv.itl, 11802J. 2 (j.B. 83.
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by this time got the revolver out of his pocket. Houston and the prisoner 
struggled for a few minutes. During the struggle the prisoner said several 
times ‘ You've got to die.’ Eventually Houston wrested the revolver 
from the prisoner. A case was reserved as to whether there was evidence 
of an attempt within sections 14 & 18. The Court (Lord Alverstone, 
C.J, Kennedy, Ridley, Darling and Walton, J.J.) upheld the conviction. 
Kennedy, J., added : ‘ It is, however, important to bear in mind that in 
cases under this section, there must be evidence both of an attempt to 
discharge the weapon and of an intent to do grievous bodily harm, and, 
although an attempt implies the intent, an intent does not necessarily 
imply an attempt. There may be cases which are very near the line as 
regards the attempt, although there is no doubt as to the intent. It is 
always necessary that the attempt should be evidenced by some overt act 
forming part of a series of acts which, if not interrupted, would end in 
the commission of the actual offence (d).

Shooting at large.—On an indictment for shooting at a person 
unknown with intent to murder him, it appeared that the prisoner, being 
irritated at a crowd of boys, who were following him, discharged a loaded 
pistol among them, and thereby wounded a person who was passing along 
the street ; there was nothing to shew any intent to shoot at any parti­
cular person, nor was the person injured one of those who were teasing 
him. Jervis, C.J., (Alderson, R, being present), said : ‘ I do not think 
that the charge contained in this indictment is proved ; doubtless at 
common law, if the person wounded had been killed, it. would have been 
murder : but this is an offence under the statute, and must be proved 
strictly in its very terms.’ It was then proposed to amend the indict­
ment, by charging the prisoner with an intent to murder in the words of 
7 Will. IV. & 1 Viet. c. 85, s. 2. Jervis, C.J., said : * That would no 
doubt be a good indictment after verdict under 7 Geo. IV. c. G4, s. 20, 
being in the words of the statute ; but it may be a question whether it 
would not be demurrable for generality. We think that if we amend, 
we ought to do it in such a manner as that the indictment shall not be 
in any way defective. The prisoner has pleaded, and he ought to have 
an opportunity of demurring, which now of course he cannot do. We 
must therefore refuse the application ' (e).

The prisoner was indicted for shooting at L. with intent to do him 
grievous bodily harm. The prisoner had been assaulted and annoyed by 
several persons, among whom was L. These persons were standing to­
gether in a group of about fifteen, and the prisoner fired a pistol into the 
group, and L. received some severe shot wounds in the neck. The jury 
found that the prisoner did not aim at L., or at any one in particular,

(d) R. v. Linnakcr, ante, |>. 843.
(c) R. v. Lalleinent, 0 Cox, 204. Mr. 

(•reaves on this case says : ‘ It is clear that 
after the amendment the jury might have 
been discharged under 14 & 1"> Viet. c. 100, 
s. 1. and the Court might then have given 
the prisoner leave to withdraw his plea and 
demur to the amended indictment. This 
ease as to the general allegation being 
insufficient on demurrer, accords with my 
former note (Russell, Or. and M. (0th

ed.) iii. 091). I still venture to submit 
that it is extremely questionable whether 
the indictment would not be equally bad 
after verdict, and I doubt whether any case 
can occur where an indictment may not be 
so framed as to meet the facts, and avoid 
the necessity for such a count ; for wher­
ever it is possible to prove an intent to 
murder any person, it is plain a count may 
be framed to meet that ease.’
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but that he fired into the group, intending generally to do grievous bodily 
harm, and so unlawfully wounded. Upon a case reserved, it was held 
that he was rightly convicted of the felony (/).

Upon an indictment under 9 Geo. IV. c. 31, s. 12, for maliciously 
shooting at C., it appeared that the prisoner fired into a room of C.’s 
house where he supposed C. was; C. was in another part of the house, 
where he could not by possibility be reached by the shot. Gurney, B., 
suggested that a man could scarcely be said to be shot at who was not 
near the place where the gun was fired. R. v. Bailey (R. & R. 1) was 
then cited for the prosecution, where, on an indictment for shooting at 
H. T., who was wounded with grape-shot out of a gun fired at a ship in 
which he was, Lord Eldon told the jury that he was of opinion, that if 
they thought the guns were fired at the vessel, and those on board her 
generally, that the guns might be considered as shot at each individual 
on board her, and therefore at 11. T., the person named in the indictment : 
Gurney, B., ‘ That case is perfectly distinguishable from the present ; 
cannon-shot fired into a ship more or less endangers every individual in 
it ; every part of the ship may be penetrated by cannon-shot ; but that 
cannot be said of shot fired from a gun into a room where it is proved no 
individual then was ’ (</).

Where on an indictment for shooting at the prosecutor with intent 
to maim, &c., it appeared that the prisoner had at various times been 
annoyed by night by idle persons attempting to frighten him, and the 
prosecutor returning home by night, passed near the prisoner’s house with 
a lantern ; the prisoner, seeing the light, thought that his nightly visitors 
had again appeared, reached his gun, and fired in the direction of the 
light, and wounded the prosecutor in the face : Patteson, J., thought 
that the facts would hardly bear out the charge in the indictment (h).

Wound.—The word ‘wound’ was introduced in 1837 to obviate 
difficulties which arose in the construction of the words ‘cut’ and
‘ stab ’ in the Act of 1828 ; and in the Act of 1861 the latter words were 
advisedly omitted as being included in the word ‘wound’ (t). It is now 
immaterial by what means the wound is given, and the means need not 
he stated in the indictment (/»).

In Moriarty v. Brookes (/), Lord Lyndhurst said that the ‘ definition 
of a wound, in criminal cases, is an injury to the person, by which the 
skin is broken. If the skin is broken, and there was a bleeding, it is a 
wound.’ In R. r. Withers (k), upon an indictment for cutting and 
wounding, with intent to murder, it appeared that the prisoner threw a

(/) K. r. Fret well, !.. & C. 443. K. r. 
Lallement, mile, p. 844, does not apitcar to 
have been cited. See R. ». Stomord, 11 
Vox, (143. R. ». Jarvis. 2 M. & Rob. 40. 
R. r. Lewis, 6 C. A I*. I(II.

(f/) R. ». Lovell, 2 M. A Rob. 30.
(/<) R. ». Porter, 5 Cox, 148. The 

prisoner was convicted of an assault. A 
question was raised in R. ». Turner, 2 M. A 
Rob. 213, whether the facts shewed an 
intent to maim the prosecutor ; but Patte­
son. J., expressed no opinion on it.

(0 Whether with a weapon or instru­
ment, a blow or a kick. See R. ». Briggs,

1 Mood. 318. decided on 9 (!eo. IV. c. 31. 
s. 12(rep.). Vf. Holloway ». R. I7Q.B. 317. 
and R. ». Erie, 2 Lew. 133, Volcridgc, .1. 
R. ». Platt. 00 J. P. 424.

(tï) See ( ! reaves, Grim. Cons. Acts (2nd
cd.) 25.

(j) 0 V. A P. 084. In R. ». Wood (1 
Mood. 278.) 4 C. & P. 381 ; it was held by 
all the judges except Bayley and Park that 
strikimz a man with an iron bar and hammer 
whereby his collar-bone had been broken was 
not a wound within 0(!eo. IV. c. 31, s. 12. 

(t) 1 Mood. 204 ; 4 G. A P. 440.
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hammer at the prosecutor, and hit him over his right eye and nose, and 
made a wound on the eye, and by the side of the nose ; his head was very 
bloody ; the hammer was a blacksmith’s finishing hammer ; one end of 
it round, and the surface flat, the other end sharp, to draw out with. 
Upon a case reserved, the judges were unanimously of opinion that the 
injury stated in the case amounted to a wound within the statute.

In R. v. Beckett (?), it appeared that the prisoner attacked the prose­
cutor with a butcher’s knife, and, drawing him backwards, attempted to 
cut his throat. The prosecutor succeeded in warding off all hurt except 
what he described as a slight scratch on his throat, by lifting his two 
hands up to his throat, but in doing this his hands struck against the 
knife and were cut. Parke, B., said : ‘ A scratch is not a wound within 
the statute : there must at least be a division of the external surface of 
the body ; the cuts on the hands are indeed wounds ; but it appears that 
they were inflicted by the prosecutor himself in the attempt to defend 
himself from the prisoner’s attack ; those cuts, therefore, cannot be con­
sidered wounds inflicted by the prisoner with intent to murder or maim 
the prosecutor.’

In R. v. McLoughlin (m), a medical man stated that there was a 
slight abrasion of the skin, not exactly a wound, but an abrasion of the 
cuticle ; it did not penetrate farther than that ; the cuticle is the upper 
skin ; blood would issue, but in a different manner, if the whole skin 
was cut. Coleridge, J. (Bosanquet and Coltman, JJ., being present), 
told the jury : ‘ It is essential for you to be quite clear that a wound was 
inflicted. I am inclined to understand, and my learned brothers are of 
the same opinion, that if it is necessary to constitute a wound that the 
skin should be broken, it must be the whole skin ; and it is not sufficient 
to shew a separation of the cuticle only. You will, therefore, have to 
say on the first three counts whether there was a wounding in the sense 
in which I have stated, viz., was there a wound—a separation of the 
whole skin ? ’

In R. v. Smith (n), a surgeon stated ‘ that the lower jaw on the left 
side was broken in two places ; the skin was broken internally, but not 
externally ; there was not a great deal of blood ; one fracture was near 
the chin, and the other near the ear.’ The prisoner had struck the 
prosecutor with a hammer on the left side of the face, but there was no 
wound on the outside of the face. It was objected that this was not a 
wounding within 7 Will. IV. & 1 Viet. c. 85. Park, J. said : * When I first 
read the deposition I thought there might be some doubt. In consequence 
of this, I consulted with my Lord Chief Justice, and considered the ques­
tion very much in my own mind, and we are of opinion that it is a wound­
ing within the meaning of the Act.' Denman, C.J. : ‘ If it is the 
immediate effect of the injury, we think we cannot distinguish this from 
the cases which have been already decided.' Park, J., in summing up : 
‘ A question was very properly put to us, as to whether we thought there 
was a wound within the meaning of the statute. Wc were of opinion that 
there was a wound ; and upon consideration, I am more strongly of that 
opinion than I was at the outset. There must be a wounding ; but if

(l) 1 M. & Rob. 520. (m) 8 C. & P. 035. (»t) 8 C. & P. 173.
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there was a wound (that is, if the skin is broken, whether there be an 
effusion of blood or not), it is within the statute, whether the wound is 
internal or external/

In R. v. Jones (o), on an indictment for wounding with intent to do 
grievous bodily harm, it appeared that the prisoner had given the pro­
secutrix a violent kick in the private parts, and that it had been followed 
by an occasional discharge of blood mingled with urine, but the surgeon 
could not say from what precise vessels the blood originally flowed. 
Patteson, J., held that the charge was not sustained ; there might 
have been no lesion of any vessels at all ; but the blood might have been 
discharged simply from natural causes.

In R. v. Waltham (p), on a similar indictment, it appeared that a 
policeman had received a violent kick on his private parts, and the 
external skin was unbroken, but the. lining membrane of the urethra 
was ruptured, which caused a small flow of blood, mingled with urine, 
for two days. Cress well, J., held that this case was very different from 
the preceding, and that there was a wounding within the statute.

In R. v. Warman (7), there was no external breach of the skin, 
but a collection of blood between the scalp and the cranium just above 
the spot where within the cranium there was an extravasation of blood 
pressing on the brain, and the surgeon called it a contused wound with 
effusion of blood. The internal part of the skin was broken. Medically 
the breaking of the skin, whether internally or externally, is a wound. 
It was held that this internal wound was a sufficient wound to 
support the allegation of a wound in an indictment for murder, whether 
it would have been so or not on an indictment on the statute for 
wounding with intent, &c.

In R. v. Slieard (r) it appeared that the prisoner struck the prosecutor 
with an air-gun twice on the left side of a thick hat that he had on his 
head. The prosecutor had a contused wound on the left side of his head, 
which was made by the hard rim of the prosecutor’s hat, by the violence 
with which the hat was struck by the prisoner, and was not occasioned 
by the gun alone, as the prosecutor said the gun had never come directly 
in contact with his head. Upon a case reserved upon a doubt 
whether, as the wound must have in fact have been caused by the hat, 
and not by the gun barrel, the prisoner ought to have been convicted, 
the conviction was held right.

In R. v. Day («), an indictment for wounding with intent to maim, &c., 
the prosecutor proved that he endeavoured to persuade the prisoner to 
leave a public-house, and that the prisoner knocked him over a form with 
his fists, in one of which he appeared to have some instrument ; when the 
prosecutor recovered his legs, he put forth his hand to ward off the attack 
of the prisoner, and in so doing he pushed it against the right hand 
of the prisoner, in which was a penknife, which ran into the prosecutor’s 
finger just deep enough to bring blood. The prisoner seemed to hold the 
knife in his hand, and to use it as if he was attempting to cut the frock of 
the prosecutor, and the frock bore three long marks as if it had been slit

(o) 3 Cox, 441. (r) 7 C. 4 P. 840.
(p) 3 Cox, 442. («) 1 Cox, 207. Cf. R. v. Beckett, 1 M.
(q) 1 Den. 183. 4 Rob. 020, ante, p. 840.
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downwards by cuts from the knife, and there were several scars through 
which the knife had not penetrated. Parke, B., held that there was an 
end to the charge of felony, as the prosecutor’s hand came in contact 
with the knife at a moment when no intention existed in the mind of the 
prisoner to inflict any wound on his person.

In R. v. Spooner (<), on an indictment for wounding with intent 
to do grievous bodily harm, it appeared that the prisoner knocked the 
prosecutor down with a stick on a tram-road ; and it was contended that 
the wound was caused by the fall on the iron trams. Talfourd, J., told 
the jury, that in order to convict the prisoner the wound must be direct, 
and if they should be of opinion that the injury was the result of a fall, 
although occasioned by a blow from the prisoner, that would not be 
sufficient.

Proof of Intent. -Upon an indictment for shooting, or wounding, or 
administering poison, &c., to another, with intent to murder him, or to 
do him some grievous bodily harm, 1 whether the act was done by the 
prisoner, with the particular intention wherewith it is charged to have been 
done, is, as in other cases of specific malice and intention, a question for 
the jury. The inference upon this important point, as in other cases of 
malicious intention, must be founded upon a consideration of the situation 
of the parties, the conduct and declarations of the prisoner, and, above 
all, on the nature and extent of the violence and injurious means he has 
employed to effect his object. In estimating the prisoner’s real intention, 
it is obviously of importance to consider the quantity and quality of the 
poison which he administered, the nature of the instrument used, and 
the part of the body on which the wound was inflicted, according to the 
plain and fundamental rule, that a man's motives and intentions are to 
be inferred from the means which he uses and the acts which he does. 
If, with a deadly weapon, he deliberately inflicts a wound upon a vital 
part, where such a wound would be likely to prove fatal, a strong inference 
results that his mind and intention were to destroy. It is not, however, 
essential to the drawing of such an inference, that the wound should have 
been inflicted on a part where it was likely to prove mortal ; such a 
circumstance is merely a simple and natural indication of intention, and 
a prisoner may be found guilty of a cutting with an intention within the 
statute, although the wound was inflicted on a part where it could not have 
proved mortal, provided the criminal intention can be clearly inferred 
from other circumstances ’ (u).

Intent to Commit Murder. —The common element in sects. 11-15, is 
the ‘ intent to commit murder,’ generally. Under the Act of 1828 (9 
Geo. IV. c. 31), s. 11, it seems to have been necessary to allege an intent 
to murder a particular person, which caused difficulties in cases where 
poison meant for A. was taken by B., or a shot aimed at A. hit B. (r).

(0 « Cox, 392.
(m) R. »'. Case, York. Sum. Asm. 1820, 

cited 2 Stark. Ev. (3rd ed.) 092, note (h), 
when1 Park, J., Raid that it had I teen ho held 
hy the judges. «‘It is obvious that a case 
may fall both within the letter and the 
spirit of the statute, although from acci­
dent or from ignorance the prisoner has not

succeeded in reaching a vital part.*—Note 
by Mr. Starkie.

(v) In R. r. Ryan, 2 M. & Rob. 213, 
Parke and Aldcrson, BB., declined to allow 
a conviction on an indictment for causing 
poison to be taken by (1. on evidence that 
the poison was intended for (J. but was 
taken by C., but directed a fresh indictment
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It is generally considered that under the existing enactments a count 
alleging a general ‘ intent to commit murder ’ is good (w).

It is a very important question, whether on a count charging an 
intent to murder, it is essential that the jury should be satisfied that 
that intent existed in the mind of the prisoner at the time of the offence, 
or whether it is sufficient that it would have been a case of murder had 
death ensued (x) ; and this question does not seem to be completely 
settled. In R. v. Cruse (//), where a man was indicted for inflicting an 
injury dangerous to life on a child, with intent to murder it, and his wife 
as principal in the second degree, for aiding and abetting him, where it 
appeared that the prisoners had inflicted great violence on the child, 
Patteson, J., told the jury, * Before you can find the prisoner, T. C., 
guilty of this felony, you must be satisfied that when he inflicted this 
violence on the child, he had in his mind a positive intention of murdering 
that child. Even if he did it under circumstances which would have 
amounted to murder if death had ensued, that will not be sufficient, 
unless he actually intended to commit murder. With respect to the wife,

to be prepared alleging the intent to be to 
commit murder generally, upon which the 
defendant was convicted and sentenced. 
They doubted R. r. Lewis, 0 C. & V. 101, 
decided on 9 Geo. IV. c. 81. s. 11, where 
Gurney, B., on a similar indictment and 
similar evidence had said : ‘ The question 
is, whether the prisoner laid this poison on 
t lie shop counter, intending to kill some one. 
If it was intended for Mrs. Daws, and finds 
its way to Mrs. Davis, and she takes it, the 
crime is as much within this Act of Parlia­
ment as if it had been intended for Mis. 
Davis. If a person sends poison with in­
tent to kill one person, and another person 
takes that poison, it is just the same as if it 
had been intended for such other person.’

(w) See Arohb. Or. PI. (28td ed.), 815.
Mr. Greaves’ note on the subject Is as 
follows : * Where a mistake of one person 
for another occurs, the cases of shooting, 
&e., may, pcrhajis, admit of a different 
consideration from the cases of poisoning. 
In the case of shooting at one person under 
the supposition that lie is another, although 
there be a mistake, the prisoner must intend 
to murder that individual at whom he 
shoots ; it is true he may be mistaken in 
fact as to the person, and that it may be 
owing to such mistake that he shoots at 
such person, but still he shoots with intent 
to kill that person. So in the ease of 
cutting ; a man may cut one jieraon under 
a mistake that he is another person, but 
still he must intend to murder the man 
whose throat he cuts. In R. v. Mister, 
Salop Spr. Ass. 1841, cor. Gurney, B., the 
only count charging an intent to murder 
was the first, and that alleged the intent to 
lie to murder Mackreth ; and although on 
the evidence it was jx-rfcctly clear that 
Mister mistook Mackreth for Ludlow, whom 
he had followed for several days before, yet 
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ho was convicted and executed, and I be­
lieve the point never noticed at all. The 
case of poisoning one person by mistake for 
another, seems different, if the poison lx) 
taken in the absence of the prisoner ; for in 
such case he can have no actual intent to 
injure that |x*rson. These difficulties, how­
ever, seem to be obviated by 1 Viet. c. 85 
(see now 24 & 25 Viet. c. 100, s. 11), which 
instead of using the words * with intent to 
murder such person,’ have the words ‘ with 
intent to commit murder.’ It may perhaps 
be doubted whether this alteration was not 
intended to enable the prosecutor to charge 
a shooting at one person with intent to 
murder another person ; and doubts may 
]H>rha|>s lie entertained, notwithstanding 
the very great weight due to any opinion of 
the judges in It. v. Ryan (su/mi), whether a 
count, stating a shooting with intent to 
commit murder, would not be bad on 
demurrer, and in arrest of judgment, for not 
stating the person intended to be murdered. 
It is true that it would follow the words of 
the Act ; but in many cases that is not 
sufficient. Thus in R. v. Martin, 8 A. & E. 
481, it was held that an indictment for ob­
taining goods by false pretences was bad on 
error, on the ground that it did not state 
that the goods obtained were the projicrty 
of any person. In all eases of doubt as to 
the intention, it would be prudent to insert 
one count for shooting at A. with intent to 
murder him ; another ‘ with intent to com­
mit murder ' ; and a third for shooting at 
A. with intent to murder the person really 
intended to lie killed ; and if the party in­
tended to be killed wore unknown, a count 
for shooting at A. with intent to murder 
a person to the jurors unknown.

(x) R. v. Jones, 9 C. & 1*. 258, Patteson,
J,

3 t
(y) 8 C. & P. 541.
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it is essential not only that she should have assisted her husband in the 
commission of the offence, but also that she should have known that it 
was her husband’s intention to commit murder/ In R. v. Jones (z), 
where the first count charged the prisoner with shooting at Vaughan 
with intent to murder hitn, and the facts were such as only to amount to 
manslaughter, the same judge said, in summing up, * It is a very important 
question, whether on a count charging an intent to murder, it is essential 
that the jury should be satisfied that that intent existed in the mind of 
the prisoner at the time of the offence, or whether it is sufficient that it 
would have been a case of murder if death had ensued. However, if it 
be necessary that the jury should be satisfied of the intent, I have no 
doubt that the circumstance, that it would have been a case of murder 
if death had ensued, would be of itself a good ground from which the 
jury might infer the intent, as every one must be taken to intend the 
necessary consequences of his own acts. In the present case, I think 
you may dismiss the first count from your consideration, as it would be 
very difficult to say, that if Mr. Vaughan had died, this would have been 
a case of murder.

Upon an indictment for feloniously wounding with intent to murder, 
disable, &c., it appeared that the prisoner, being confined in gaol, knocked 
the turnkey down bv a blow on the head with a towel-roller, and thereby 
wounded him. He did this in order to effect his escape. In summing up, 
Maule, J., said : ‘ If the prisoner had killed this man it would have been 
murder, whether he intended to kill him or not ; but I think that there 
is hardly evidence here to support the charge of an intent to murder. 
A person cannot have an intent to murder, or an intent to do any other 
thing, without intending to commit murder, or to do that other thing. 
It would be a contradiction in terms if it were otherwise. You will, 
therefore, consider whether the prisoner had an intent to kill this man, 
or only an intent to disable him, or to do him some grievous bodily 
harm ’ (a).

So where upon an indictment for attempting to suffocate and strangle 
with intent to murder, it appeared that the prisoner had put a bed over 
his wife, and pressed it down upon her, and put a rope round her neck 
with a running noose on it, by which she was nearly prevented from 
breathing ; Maule, J., told the jury, that in many cases a party might be 
guilty of murder if he caused the death by an illegal act, although at the 
time he did not actually intend to kill, and that in this case the prisoner 
would have been guilty of murder if his wife had died ; but upon this 
indictment the jury must be satisfied that at the time the prisoner did 
the acts in question, he did intend to murder his wife (6). And in a 
later case, Coleridge, J., told the jury that the words ‘ with intent to 
commit murder * meant ‘ with intent to kill under such circumstances as 
would amount to the crime of murder, if death ensued ’ (c).

Upon an indictment for wounding with intent to murder, &c., it 
appeared that the prosecutor had given evidence against some wood- 
stealers, with whom the prisoner was intimate ; the prisoner struck him

(z) 9 C. * P. 268. 1843. MHS. C. R. G.
(«) R. v. Bourdon, 2 C. & K. 300. (r) R. v. Davies, Gloucester Spr. Ass.
(6) R. v. Caldecott, Hereford Hum. Ass. 1844. MSS. C. 8. G.
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with a tin can four times on the Jiead, knocked him about, and said he 
would break his neck ; and there were two cuts on the prosecutor’s 
scalp, which laid his skull bare. Alderson, B., in summing up, said : ‘ You 
will have to consider in this case whether, if death had ensued, the prisoner 
would have been guilty of murder ; and in giving your judgment on that 
question, you will have to consider whether the instrument employed 
was, in its ordinary use, likely to cause death ; or though an instrument 
unlikely under ordinary circumstances to cause death, whether it was 
used in such an extraordinary manner as to make it likely to cause death, 
cither by continued blows or otherwise. A tin can, in its ordinary use, 
was not likely to cause death or grievous bodily harm ; but, if the 
prisoner struck the. prosecutor repeated blows on the head with 
it, you will say whether he did this merely to hurt the prosecutor 
and give him pain, as by giving him a black eye or a bloody nose, or 
whether he did it to do him some substantial grievous bodily harm. The 
former enactments on this subject were confined to cutting instruments, 
and perhaps wisely ; but now the matter is much more vague, and cases 
ought therefore to be watched carefully. When a deadly weapon, such 
as a knife, a sword, or gun, is used, the intent of the party is manifest ; 
but with an instrument like the present, you must consider whether the 
mode in which it was used satisfactorily shews that the. prisoner intended 
to inflict some serious or grievous bodily harm with it’(d).

Upon an indictment for administering opium with intent to commit 
murder, it appeared that the prosecutrix had been left in charge of her 
master’s house, and going out into the yard at night the prisoners threw 
her down, and said they would kill her if she did not swallow some stuff 
out of a phial which they held to her mouth, and which stuff the evidence 
tended to prove was a preparation of opium. She struggled, but was 
compelled to swallow it ; they then tied her apron tight over her face, 
and left her lying on her back in the yard. She was afterwards found 
almost insensible and very ill : by proper treatment she recovered in a 
few days ; but there was reason to conclude, that fiad she remained much 
longer undiscovered, her life would have been in very great peril. When 
her master returned he found the house robbed. For the prosecution it 
was contended, that if the main object of the prisoners was to steal from 
the house, and in order to effect that they committed an act in itself 
unlawful, they must be taken to have intended all the consequence* 
likely to result from such act, and death was one of those consequences : 
it was immaterial which was the principal and which the subordinate 
intent. Coltman, J., told the jury that * it would undoubtedly appear 
probable that one intention of the prisoners was to rob the house ; but 
they might have had that intention and also another, namely, to destroy 
life ; and if a noxious drug is administered, which is likely to occasion 
death, and the party administering it is indifferent whether it occasion 
death or not, that party must be looked upon as contemplating the 
probable results of his own action ' (e).

(d) R. v. Howlctt, 7 C. & P. 274. This case would fall within 24 & 25 Viet.
(e) R. v. Dilworth, 2 M. & Rob. 531. e. 100, e. 22, poet. p. 803.

3 i 2
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Sect. III.—Of Unlawful Acts causing or intended or
CALCULATED TO CAUSE BODILY HARM.

A. Common Law.

Mayhem.—Mayhem, or the maiming of persons, was probably at 
one time a felony at common law, as the judgment was membrum pro 
membro (/). But this judgment afterwards went out of use; partly 
because the law of retaliation is at best an inadequate rule of punish­
ment (</). The offence, therefore, appears to have been considered in 
later times, as a misdemeanor ; and the only judgment which now 
remains for it at common law is fine and imprisonment (/<). It is, 
however, spoken of by Coke as the greatest offence under felony (#).

A bodily hurt whereby a man is rendered less able in fighting, to 
defend himself or to annoy his adversary, is properly a maim at common 
law (/). Therefore cutting off, or disabling, or weakening a man’s hand 
or finger, or striking out his eyes or foretooth, or depriving him of those 
parts, the loss of which, in all animals, abates their courage, are held to 
be maims ; but the cutting off his ear, or nose, or the like, are not held 
to be maims at common law ; because they do not weaken a man, but 
only disfigure him (k). In order to support an indictment for mayhem the 
act must be done maliciously, though it matters not how sudden the 
occasion (/).

If a person maims himself in order to have a more specious pre­
tence for asking charity, or to prevent his being impressed as a sailor, or 
enlisted as a soldier, he may be indicted ; and, on conviction, fined and 
imprisoned (m). For as the life and members of every subject are under 
the safeguard and protection of the King ; so they are said to be in manu 
re<jis, to the end that they may serve the King and country when occasion 
shall require (n).

It would seem that there can be no accessories before the fact in 
mayhem, at common law ; though there appears to have been some 
difference of opinion, or rather misapprehension, upon the subject (o). 
For, supposing the offence to be a misdemeanor only, the rule will apply, 
that in crimes under the degree of felony there can be no accessories, but

(/) 3 Co. Inst. 118. 1 Hawk. c. 55, s. 3. 
4 HI. Com. 2o«l.

(;/) 4 HI. Com. 200.
(h) Id. ibid. I Hawk. c. 5f>, s. 3. 1

East, P.C. 393. Hut it is observed, that 
perhaps mayhem by castration might have 
continued an offence of higher degree, as 
all our old writers held it to he felony. 4 
HI. Com. 21 Hi.

(») Co. Lit. 127 a.
(/') Staundf. 3. Co. Lit. 120. 3 Co. Inst. 

<12, 118. 1 Hawk. c. 65, ml. 4 HI. Com. 
205. 1 East, P.C. 393.

(le) 1 Hawk. c. 55, s. 2. 4 HI. Com. 205, 
200. 1 East, P.C. 393. Hue. Abr. ‘Mailiem ’ 
(A.).

(/) 1 East P.C. 393.
(m) 1 Hawk. c. 55, s. 4, and Co. Litt. 

127 a, where Coke says, * In my circuit.

anno 1 Jacobi rrgin, in the county of 
Ijeicester, one Wright, a young, strong, and 
lustie rogue, to make himself impotent, 
thereby io have the more colour to begge, 
or to ho relieved without putting himself to 
any labour, caused his companion to strike 
off his left hand ; and both of them were 
indicted, lined, and ransomed.'

(») lût 127 Bractld>. i. foL «; 
Pascli. 19 Edw. I cor. Reg. Rot. 3(i, Northt.

(o) Halo (1 P.C. 4113) states that there 
are no accessories before in mayhem, but 
that they are in the same degree as prin­
cipals. Hawkins, on the contrary, says, 
that it seems there may bo accessories be­
fore the fact in mayhem. 2 Hawk. c. 29, 
s. 5. In 1 East, P.C. 401. there is a learned 
argument to shew that the latter opinion 
proceeded oil a mistake.
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that all persons concerned therein, if guilty at all, are principals (/>). 
It does not appear to have been anywhere supposed that there can be 
accessories after the fact in mayhem (q).

Maiming is not now indicted at common law, but under the enact­
ments next to be noticed.

B. Statutes.

Felonious Wounding By 24 & 25 Viet. c. 100, s. 18 (r), ‘ Whosoever 
shall unlawfully and maliciously by any means whatsoever (#) wound (t) or 
cause (u) any grievous bodily harm to any person, or shoot at any person (c), 
or, by drawing a trigger or in any other manner, attempt to discharge 
any kind of loaded arms (#/•) at any person, with intent, in any of the cases 
aforesaid, to maim, disfigure, or disable any person, or to do some other 
grievous bodily harm to any person (x), or with intent to resist or prevent 
the lawful apprehension or detainer of any person, shall be guilty of 
felony, and being convicted thereof shall be liable, ... to be kept in 
penal servitude for life ' . . . (y). Under this section the intent to 
maim, Ac., is an essential element in the offence and must be charged and 
found (z), and the malicious intent must be found (zz).

Where I). at night heard a person in her house, and reasonably believ­
ing that he was there for a felonious purpose, shot at him with intent to 
frighten him, and hit him ; it was held that D. had not committed an 
offence within sect. 18 (a).

Shoot and Wound.—The decisions os to these words are collected, 
anti. pp. 812 848.

Intent to Maim, Disfigure, or Disable, or to do some other Grievous 
Bodily Harm —The meaning of the word maim’ is stated, ante, p. 852. 
‘ Disfigure ’ appears to mean an external injury which may detract from

(/>) Ante, |). 138.
(7) 1 Hawk. 0. 55, s. 13. 2 Hawk. c. 20,
■V I Ka-t. P.C. 401.
(r) Taken from 7 Will. IV. A 1 Viet. e. 85, 

s. 4. The words in italic# at the beginning 
of this section were introduced to make it 
correspond with s. II, ante, p. 840. As 
to the word ‘ wound," sec the note to that 
section. The word ' any ’ is substituted in 
two places for ‘ such ’ in order to provide 
for eases where the prisoner wounds, Ac., 
A., when he intends to wound H.. and the 
like. In It. v. Hewlett, 1 F. A F. 01, where 
on an indictment under 7 Will. IV. & 1 
Viet. c. 85, s. 4. for wounding with intent to 
do grievous bodily harm to the prosecutor, 
it appeared that the prisoner with a knife 
struck at Withy, and the prosecutor inter­
fered and caught the blow on his arm ; 
Crowder, J., held that this would not sus­
tain the charge ; but the prisoner might be 
convicted of unlawfully wounding. There 
was no intent to injure the person wounded ; 
it is therefore quite different from the cases 
where, though there is a mistake as to the 
person, the injury is intended for the per­
son on whom it falls. This case is doubted 
in R. v. Stopford, 11 Cox, 043, and said to

be inconsistent with K. r. Hunt, 1 Mood. 
03, and K. r. Smith. 1 Cox, 51.

(i) Vidi 'ini', p. htu, note (a).
(t) Vide a Ate, p. 845.
(u) An indictment under this section 

charging the prisoner that he did ' inflict 
grievous bodily harm has been held good. 
It. ». Bray, 15 Cox, 107 (C. C. It.). The 
word 4 inflict * is used in s. 20. ptmt, p. 850.

(e) It was suggested that where an 
effectual exchange of shots took place in a 
deliberate duel both parties might Ik* con­
victed under 43 (»eo. III. <■. 58 of malici­
ously shooting. 3 Chit. Cr. L. 818, note (#<•). 
Shooting or attempting to shoot in duels 
seems to fall within s. 18. See It. v. 
Douglas, C. A M. 103.

(»»•) Defined in sect. 10. »/. t\ ante, p. 842. 
(r) Vide ante, note (r).
(»/) For other punishments, see 54 A 55 

Viet. tJO.s. I, ante, pp. 211, 212. The 
words omitted are repealed.

(z) Vide Arehb. Cr. 1*1. (23rd ed.) 841. 
(zz) See Klaughcnwhite i>. R. [1005], 0 

Canada Cr. Cas. 173.
(«) It. v. Dennis, 00 J. I*. 352, Fulton, 

Recorder.
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personal appearance, such as slitting nose or ears (b). The word ‘ disable * 
in 43 Geo. III. c. 58, s. 1 (rep.) was held to mean permanently and not 
temporarily disable (c). But for the words in the statute. ‘ to do some 
other grievous bodily harm,’ it would be unnecessary in any indictment 
to charge an intent to maim, disfigure, or disable.

‘ Bodily harm ’ is not defined. It may mean internal as well as 
external injuries (d) and need not be permanent, nor dangerous, nor 
amount to maiming, disfigurement, or disablement. It is not grievous 
unless it seriously interferes with health or comfort (e). The following 
decisions on enactments superseded by 24 & 25 Viet. c. 100, ss. 11-15, 
18, are of some value as a guide on the question of the various 
intents.

On an indictment for wounding with intent to murder, maim, disable, 
or do some grievous bodily harm, it appeared that the prisoner's goods 
had been distrained for rent, and one of the broker's men turned out of 
the room, and the broker said, ‘ Break the door open and go in and take 
possession again ; ’ and the prisoner said, ‘ he would split open the head 
of any person who opened the door ’ ; the door was then forced open, 
and as the prosecutor was entering the room, the prisoner, who had an 
axe in his hand, struck him on the head with it and inflicted a cut of 
about a quarter of an inch, and a graze of about half an inch on the fore­
head ; the axe had cut through the skin and flesh, but very little below 
the surface of the skin. Parke, B., told the jury ‘ there was no proof of 
an intent to maim and disable, as the blow was aimed at the head of the 
prosecutor ; it would have been otherwise if it had been aimed at his 
arm to prevent him being able to use it. The question, therefore, was, 
whether there was a wounding with intent either to murder the 
prosecutor or to do him some grievous bodily harm ( /').

On an indictment for shooting at M., with a gun loaded with powder 
and blood, with intent to do grievous bodily harm, it appeared that M. 
was preaching in church when the gun was fired through a hole previously 
cut in the window : he was struck on the temple, knocked back and 
stunned ; his face being sprinkled with blood ; there was no wound, but 
grains of powder were embedded in the forehead ; the eye was weak, and 
the effect of the blow felt for two months after. The surgeon said that 
had the charge struck the eye, or a place nearer to the eye, the result 
would have been much more serious ; Willes, J., told the jury, * You 
must be satisfied that the prisoner had an intent to do grievous bodily

(b) The words ‘ intent to maim or dis- 
ligure ’ arc derived from Sir John Coventry's 
Act, 22 & 23 Car. II. c. 1, s. 7. Sec R. v. 
Wood bum and Coki, 10 St. Tr. 53.

(c) It. t\ Boyce, 1 Mood. 211. Sed qvarrr.
(d) As to bodily harm by infection with 

disease, see R. v. Clarence, 22 Q.B.D. 23, 
doubting R. t'. Sinclair, 13 Cox, 28.

(<*) In R. v.Cox, R. & R. 362, the prisoner 
cut a female child, ten years old, in her 
private parts, probably to enlarge them to 
admit his entrance, but ho was interrupted 
and fled ; the wound was small, but bled 
a good deal ; and when a surgeon saw it, 
four days afterwards, he found it rear an

inch in length, not deep nor dangerous, 
because below the hymen ; but if it had 
entered the hymen it would have l>een 
dangerous. Craham, B., left it to the jury 
to say, whether this was not a grievous 
bodily injury ; and if so, then, though there 
might have been an ulterior intention to 
commit a rape, yet, if there was an intent 
to do grievous bodily harm, the case was 
within the Act; and that the intention 
might bo inferred from the cutting. The 
jury found the prisoner guilty, and the 
judges held the conviction right.

(/) R. v. Sullivan, C. & M. 20».
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harm : it is not necessary that such harm should have been actually done, 
or that it should be either permanent or dangerous ; if it be such as 
seriously to interfere with comfort or health, it is sufficient * (;/).

On an indictment for shooting at a person with intent to maim, 
&cM it appeared that the prosecutor was hunting small birds, when 
the prisoner, a gamekeeper, came up with his gun, and ordered him off ; 
the prosecutor ran away, but had not got more than forty or fifty yards 
off when he heard the report of a gun, and at the same moment felt 
several shots rattling against his back and arms, one of which lodged in 
his finger : the prisoner afterwards said, ‘ lie had warmed their tails a 
goodish bit for them * ; Parke, B. : ‘ There can be no doubt that this is 
an assault, but I think the felonious part of the charge cannot be supported 
on these facts. In order to do so, it must appear clearly that the prisoner 
discharged the gun at the prosecutor with the intent laid in the indictment ; 
but he seems to have waited till the prosecutor had attained such a dis­
tance from him as not to be injured by the shot. He would rather appear 
to have fired after the prosecutor with a view of frightening him than 
with any serious intention of inflicting any injury on his person. This 
conduct, though very reprehensible, is not sufficient to bring the case 
within the Act, and he ought, therefore, to be acquitted of the 
felony ' (/<).

On an indictment for feloniously wounding, it appeared that the pro­
secutor and his companion came up to the prisoner, who was fighting 
with his brother, and the prosecutor’s companion said they were very 
quarrelsome people ; whereupon the prisoner knocked him down, and 
said he would do the same to the prosecutor, if he would fight ; the pro­
secutor refused, and threatened to take the law, and then the prisoner 
struck the prosecutor a blow with his fist, which broke the prosecutor’s 
jaw on both sides of his face ; Aldcrson, B., told the jury that striking a 
blow, even though grievous bodily harm is done, is not in itself sufficient 
to shew an intent to do such grievous bodily harm ; that must be proved 
by other circumstances (t). #

On an indictment for wounding with intent, &c., and for unlawful 
wounding, it appeared that the police ordered some gipsies to remove from 
a common by the direction of the owner of a neighbouring plantation, 
but not the lord of the manor ; they refused to do so, and one of them 
assaulted one of the police, who thereupon proceeded to take him into 
custody. The prosecutor took hold of two of the women, and while 
holding them the prisoner struck him on the back with a scythe, the edge 
of which was fenced, except two inches at the end, inflicting a wound 
half an inch deep, and an inch long ; it was contended that the prisoner 
could not be convicted even of wounding ; it was like the case where a 
person inflicted a wound with a nail on a stick, unknown to the person 
using it. Bramwell, B., said, ‘ The police had no right to interfere with the 
gipsies except by the order of the owner of the land, and their resistance, 
without the use of weapons, would have been justifiable. As to the felony 
charged, a man is generally supposed, by the law, to intend the natural

(g) R. v. Ashman, 1 F. & F. 88. (a) R. v. Wheeler, 1 Cox, lOti.
(À) R. v. Abraham, 1 Cox, 208.
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consequence of his act ; but in this case it is not so, and to find the prisoner 
guilty of the felony you must be satisfied of the existence of the actual 
intent (to wound) charged in the indictment. As to the unlawful wound­
ing, if this case were like that put by the counsel for the prisoner, she 
would not be guilty, as it would be a mere accident. But it is for you to 
say whether, though the prisoner did not intend to wound, she did not 
know that the end of the scythe was uncovered, and therefore likely to 
wound. Suppose you fired a gun loaded with shot, at a person, but at 
such a distance, that you did not think it would reach him, and some of 
the shots did, that would be an unlawful wounding. You will say whether 
the prisoner is guilty of wounding with intent, or of unlawful wounding, 
or not guilty ’ (;).

Upon an indictment for maliciously wounding with intent to do 
grievous bodily harm, it appeared that the prisoner got into an altercation 
with the prosecutor, and challenged him to fight ; that he put down the 
blade of a scythe, and advanced towards the prosecutor to tight, but was 
prevented ; afterwards the prosecutor challenged the prisoner to tight, 
but they were again prevented, and the prosecutor and his party left, 
and some time after the prisoner and two other men followed the prosecutor 
and passed him. The prosecutor and his party followed, and challenged 
the prisoner to fight, and used provoking language. The prisoner then 
took his own road, and the prosecutor followed him, and again 
challenged him to fight, which the prisoner refused, and said he would go 
back and take the peace of him, and actually went back a few steps for 
that purpose : but the prosecutor got before him, and was making to­
wards him, when the prisoner flourished his scythe, and told him to stand 
back, or he would cut him down, and himself retreated a few steps ; the 
prosecutor sprang on him, and seized him by the collar ; a scuffle ensued, 
in which the prisoner struck the prosecutor across the shoulder with the 
scythe, and produced a severe wound. Cress well, ,1., said : ‘ The recent 
Act (7 Will. IV. k 1 Viet. c. 85), having omitted the proviso contained in 
the 9 Ueo. IV. c. 31, the judges have determined that the facts will bring 
a case within this statute, if the offence would have amounted to man­
slaughter, in case death had ensued. If the act was done unlawfully and 
maliciously, that is, without lawful excuse, and intentionally, it is enough. 
Maliciously does not mean with premeditated malice, as in murder ; an 
intention to do the mischief unlawfully will satisfy the statute. Now, in 
order to render a case of homicide, committed with a deadly weapon, 
lawful on the ground of self-defence, it must appear that the party 
retreated as far as he. possibly could, and then only used the weapon to 
avoid his own destruction. It is impossible to contend that the prisoner 
was so driven to use the scythe in this case ; the offence would have 
amounted to manslaughter if death had ensued, though certainly not 
an aggravated one ; and therefore you will be bound to say that the 
prisoner is guilty, if you believe he really intended to do grievous bodily 
harm ’ (k).

Upon an indictment for wounding with intent to do grievous bodily

(/) R. t\ Cox, 1 F. & F. IH14. See 14 & 15 reported with accuracy.
Viet. c. 19, 8. 5. This rase is evidently not (k) K. r. Odgers, 2 M. & Rob. 479.
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harm, it appeared that the prosecutor and the prisoner were fellow- 
^ ervants, and the prosecutor had told the prisoner to cut some grass, which 
lie ought to have done, but did not do, whereupon the prosecutor took a 
strap, and beat the prisoner with it, when the prisoner, who had lost his 
right arm, took out a clasp knife, and wounded the prosecutor with it. 
Platt, B. : ‘ One servant has clearly no right to strike another ; and if an 
under-servant conducts himself in a way in which the upper-servant 
thinks he ought not, the latter should inform his master, and let him act 
as he thinks proper, either by dismissing the under-servant or otherwise. 
In an ordinary case, a wrongful beating with a strap would not justify the 
other party in resorting to a knife, but there is certainly in this case 
the distinction that the prisoner has lost his right arm. The assault of 
the prisoner by the prosecutor was clearly illegal and unjustifiable, and 
if, under all the circumstances, you think that the prisoner acted in self- 
defence only, you ought to acquit him ; but if you think that in defending 
himself the prisoner used more violence than was necessary, you ought 
to find him guilty of wounding without the intent mentioned in the 
indictment ' (/).

It was held that if a wound was inflicted for the purpose of accoiti- 
a robbery, the defendant might be convicted under !) Geo. IV. 

c. 31, s. 12 (rep.), if the jury found that he intended to disable or do 
grievous bodily harm (/»).

Although the intent laid is that of doing grievous bodily harm, and 
upon the evidence it appears that the prisoner’s main and principal intent 
was to prevent his lawful apprehension, yet he may be convicted, if, 
in order to effect the latter intent, he also intended to do grievous bodily 
harm (n).

A sexton and others surprised two body-stealers, and attempted to 
take them ; one of them cut the sexton’s assistant with a sabre : and was 
indicted on 43 Geo. III. c. 58, s. 1 (rep.), for cutting, with the intent to 
murder, disable or do some other grievous bodily harm. The jury found 
that he cut with the intent to resist and prevent their apprehension, and 
for no other purpose. Upon a case reserved, the judges held, that the cate 
would not have been within the Act unless the apprehension would have 
been lawful ; and that if the cutting was to resist or prevent a lawful 
apprehension, it should have been so stated, this being one of the intents 
mentioned in the Act ; and that, as the jury had negatived the intent 
stated, the conviction could not be supported (o).

Upon an indictment for shooting with intent to do grievous bodily 
harm, it appeared that the prisoner, being a constable, was employed to 
guard a copse from which wood had been stolen, and for this purpose he 
carried a loaded gun. From this copse he saw the prosecutor come out, 
carrying wood which he was stealing, and called to him to stop. The 
prosecutor ran away, and the prisoner, having no other means of bring­
ing him to justice, fired and wounded him in the leg. It was alleged that 
the prosecutor was actually committing a felony, he having been before

(/) R. r. Huntley, 3 (\ & K. 142.
(«0 R. r. Bowen, C. & M. 141). Cf. R. v. 

Vox, R. & R. 302, ante, p. 8f>4, note (e). R. 
r. Shad bolt, 5 C. & I*. 504.

(n) R. r. ( iillow. | Mood. 85. Vf. R. v. 
Davin, 1 V. A I*. 308, Harrow, B.

(o) R. V. Duffin, R. & R. 305, Bayley J., 
and MS.

41
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repeatedly convicted of stealing wood ; but these convictions were un­
known to the prisoner, and there was no reason for supposing that ho 
knew the difference between the rules of law relating to felony and those 
relating to less offences. Erie, J., told the jury, that ‘ shooting with 
intent to do grievous bodily harm amounted to the felony charged, unless 
from other facts there was a justification ; and that neither the belief 
of the prisoner that it was his duty to fire, if he could not otherwise 
apprehend the prosecutor ; nor the alleged felony, it being unknown to 
him, constituted such justification.’ The jury convicted ; and, upon a 
case reserved, the judges were unanimously of opinion that the prisoner 
was not justified in firing at the prosecutor, because the fact that the 
prosecutor was committing a felony was not known to the prisoner at the 
time, and therefore the conviction was right (p).

P., the prosecutor, who was a gamekeeper, proved that he met the 
prisoner sporting upon his manor, and remonstrated with him for so doing ; 
and proposed that the prisoner should go with him to the steward, saying, 
that if the steward would pardon him he should have no objection. The 
prisoner assented to go with him, and they walked together until they 
came near to the gamekeeper’s horse, which was about sixty yards off, when 
P. went on before him towards the horse ; and when he was at a short 
distance from the prisoner, the prisoner fired at his back, and ran away. 
On his way home P. saw the prisoner again, and the moment he looked 
round at him the prisoner again fired his gun, the discharge from which 
beat out one of P.’s eyes and several of his teeth. Between the first and 
second firing was about a quarter of an hour. In the course of the trial 
it was suggested that the prosecutor ought not to give evidence of two 
distinct felonies ; but the learned judge thought it unavoidable in this 
case, as it seemed to him to be one continued transaction, in the prosecu­
tion of the general malicious intent of the prisoner. Upon another ground 
also the learned judge thought such evidence proper. The counsel for 
the prisoner, by his cross-examination of P., had endeavoured to shew 
that the gun might have gone off the first time by accident ; and, although 
the learned judge was satisfied that this was not the case, he thought that 
the second firing was evidence to shew, that the first, which had preceded 
it only a quarter of an hour, was wilful ; and to remove the doubt, if any 
existed, in the minds of the jury. The prisoner having been convicted, 
the matter was submitted to the consideration of the judges, who were of 
opinion that the evidence was properly received, and the prisoner rightly 
convicted (q).

On an indictment charging the defendant with wounding A. with 
intent to do him grievous bodily harm the defendant may be properly 
convicted on evidence that he wounded A. in belief that he was some one 
else (r).

(/>) It. v. Dodson, 2 Den. 35.
(f) K. I. Yoke, It. A It. Ml.
(r) R. v. Stopford, 11 Cox, 643. Brett, 

J., after consulting Mellon, J., told tlm 
jury that tho question was whether the

defendant meant to do grievous bodily 
harm to the man when he struck. He held 
It. v. Hewlett, 1 F. & F. 01 to be inconsis­
tent with R. r. Smith, 1 Cox, 01, and It. r 
Hunt, 1 Mood. 03.
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Sect. IV.—Op Unlawful Wounding.

By 24 & 25 Viet. c. 100, s. 20 (s), ‘ Whosoever shall unlawfully and 
maliciously wound or inflict any grievous bodily harm upon any other 
person, either with or without any weapon or instrument, shall be guilty of 
a misdemeanor, and being convicted thereof shall be liable to be kept in 
penal servitude . . .* (t).

In It. v. Martin (u), the defendant, with the intention of causing terror 
in the minds of persons leaving a theatre, put out the gaslights on the 
staircase, and also, with the intention of obstructing the exit, placed an 
iron bar across the doorway. Several of them were injured. It was held 
that he had been rightly convicted on an indictment under this section 
of unlawfully and maliciously inflicting grievous bodily harm upon two 
of the audience named in the indictment.

If in consequence of a reasonable and well-grounded fear of violence, 
a person jumps from a window, or into a river, to escape the threatened 
violence, and sustains grievous bodily harm ; or if the person sustains 
grievous bodily harm in escaping from the threatened violence, this 
will amount to inflicting grievous bodily harm und»r the section.

A prisoner was charged under the section. He was drunk, and threat­
ened his wife, lie asked if she was in bed, she said she was not. He then 
said, ‘ I'll make you so that you can't go to bed/ The prisoner’s wife 
was frightened and opened the window and got one leg out, to get out. 
Her daughter caught hold of her and held her. The prisoner had got 
w ithin reach of his wife, and was calling out to let her go ; whereupon the 
daughter left hold, and the prisoner's wife fell into the street and broke 
her leg. It was held (following R. v. Martin (v) ) a correct direction to the 
jury, that if the prosecutrix’s apprehension was well grounded, taking into 
account the circumstances in which she was placed, and if getting out 
of the window was an act such as under the circumstances a woman 
might reasonably be led to take, they should find the prisoner guilty («•).

Sect. V.-Of Setting Engines calculated to destroy Human 
Life or inflict Grievous Bodily Harm.

By 24 & 25 Viet. c. 100, s. 31, ‘ Whosoever shall set or place, or cause 
to be set or placed, any spring gun, man trap, or other engine calculated 
to destroy human life or inflict grievous bodily harm, with the intent that 
the same or whereby the same may destroy or inflict grievous bodily 
harm upon a trespasser or other person coming in contact therewith, 
shall be guilty of a misdemeanor, and being convicted thereof shall be

(*) Taken from 14 & 15 Viet. e. 10, s. 4 ; 
an,I mv 10 lien. IV. c. 34, ». 29 (I). The 
wonl 1 wound ’ lia» been ho placed in this 
clause that the words* either with or without 
any weapon or instrument,* may apply to it.

U) The word» omitted were repealed in 
1802 as superseded by 54 & 55 Viet. c. 00, 
». 1, under which the term of penal servi­
tude is from three to five years, and the 
term of imprisonment not more than .wo 
years with or without hard labour. Vide

R. i\ Veters, 1 Cr. App. R. Ill, and ante,
pp. 211, 212.

(n) 8 Q.B.D. 54.
(v) Ubi supra.
(w) R. v. Halliday, 38 W. R. 250. See 

also R. v. Hickman, 5 C. & V. 151. R. v. 
l’ills, 5 C. & P. 284. R. r. Curley, 2 Cr. App. 
R. 109. R. v. Grimes, 15 N. S. Wales Rep. 
(Law), 200 ; ante, p. 000, note (a). These 
cases appear to over-rule R. r. Donovan, 
4 Cox, 390, ante, p. 000, note (a).
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liable ... to bo kept in penal servitude . . . (x) ; and whosoever shall 
knowingly and wilfully permit any such spring gun, man trap, or other 
engine which may have been set or placed in anyplace then being in or after­
wards coming into his possession or occupation by some other person, to 
continue so set or placed, shall be deemed to have set and placed such gun, 
trap, or engine with such intent as aforesaid : Provided that nothing in 
this section contained shall extend to make it illegal to set or place any 
gin or trap such as may have been or may be usually set or placed with 
the intent of destroying vermin : Provided also, that nothing in this 
section shall be deemed to make it unlawful to set or place, or cause to 
be set or placed, or to be continued set or placed, from sunset to sunrise, 
any spring gun, man trap, or other engine which shall be set or placed, 
or caused or continued to be set or placed, in a dwelling house, for the 
protection thereof (//).

It has been ruled that an alarm gun loaded with a shotted cartridgo 
may be an engine calculated to destroy life within the section (7).

Causing death by engines set in contravention of this enactment is 
manslaughter (a).

Setting dog spears in a wood is not an illegal act at common law 
and it was not rendered so by 7 & 8 Geo. IV. c. 18 (b).

Sect VI.—Or Causing Bodily Harm by Furious Driving or 
other Wilful Misconduct or Wilful Neglect.

By the Offences against the Person Act, 18(>1 (24 & 25 Viet. c. 100) (c), 
sect. 35, ‘ Whosoever, having the charge of any carriage or vehicle, shall, by 
wanton or furious driving or racing, or other wilful misconduct, or by 
wilful neglect, do or cause to be done any bodily harm (c) to any person 
whatsoever, shall be guilty of a misdemeanor, and being convicted 
thereof shall be liable, at the discretion of the Court, to be imprisoned 
for any term not exceeding two years, with or without hard labour’(d).

The section extends to bicycles (c). and to all carriages whether 
drawn by animals or propelled by steam, petrol, electricity, or other 
mechanical means. Where death is caused by contravention of the 
enactment the slayer is liable to conviction of manslaughter ( /').

(j ) The punishment is now )ienul servi­
tude from three to five years or imprisonment 
with or without hard labour for not over 

’two years. 54 & 55 Viet. e. tilt, s. I. ante, 
pp. 211, 212. The words omitted are

(y) Framed from 7 & 8 (leo. IV. c. 18, 
with some slight verlial alterations.

(;) K. r. Smith |I‘.H>2|, noted 117 I,. .1. 
(Newsp.) HI». Bruce, .1. See Arehb. O. I'l. 
(23rd ed.), 853.

(а) R. r. Heaton, OU J. 1*. 508, Kennedy, .1,
(б) Jordin v. Crump, 8 M. & W. 782. 

See Wool ton v. Dawkins, C. B. (N. S.) 412.
(r) Vide ante, p. 854.
(d) Taken from I (leo. IV. c. 4, which 

was confined to stage-coaches and public 
carriages, and to the wanton and furious

driving or racing, or wilful misconduct of 
coachmen and others having the charge of 
such coaches or carriages. The present 
section includes all carriages and vehicles, 
and extends also to wilful neglect. As to 
the meaning of the term ‘ wilful,' see poM, 
p. 870. As to furious riding or driving in 
the metro|Kilis, see the Metropolitan Police 
Act, 183» (2 & 3 Viet. e. 47), s. 54 (5) and by 
licensed drivers, the l/uidon Hackney Car­
riages Act, 1843 (0 & 7 Viet. c. 80), s. 28 ; 
and in towns generally, the Town Police 
Clauses Act. 1847 (10 A II Viet. e. 8»), s. 28. 
As to furious driving of motor cars, see 
3 Kdw. VII. c. 30, s. I.

(f) R. r. Parker, 59J. P. 793, Hawkins, J. 
See Archb. Cr. PI. (23rd ed.), 855.

(/) Vide ante, p. 794.
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Sect. VII.—Procedure, &c.

Where it is uncertain whether the defendant intended by his act to 
murder or to cause grievous bodily harm, &c., it is usual to insert counts 
varying the intent (</). A person who is present aiding and abetting 
when the criminal act is done is indictable as a principal, though his was 
not the hand by which the mischief was attempted or effected (/#). But, if 
several are out for the purpose of committing a felony, and upon an alarm 
run different ways, and one of them maims a pursuer to avoid being taken, 
the others are not to be considered principals in such act (#).

Power to Convict of Unlawful Wounding on Indictment for Felonious 
Wounding. -By 14 & 15 Viet. c. 19, s. 5, ‘If upon the trial of any 
indictment for any felony, except murder or manslaughter, where the 
indictment shall allege that the defendant did cut, stab, or wound any 
person, the jury shall be satisfied that the defendant is guilty of the 
cutting, stabbing, or wounding, but are not satisfied that the defendant 
is guilty of the felony charged in such indictment, then and in every 
such case, the jury may acquit the defendant of such felony, and find 
him guilty of unlawfully cutting, stabbing, or wounding (/), and there­
upon the defendant shall be liable to be punished in the same manner as 
if he had been convicted upon an indictment for the misdemeanor of 
cutting, stabbing, or wounding/

This section appears to apply when the indictment alleges a felonious 
wounding, and does not apply to a felonious shooting with intent, 
&e. (it).

In R. v. Ward (/) the prisoner was indicted under 24 & 25 Viet, 
c. 10(1, s. 18, for unlawfully, maliciously and feloniously wounding with 
intent to do grievous bodily harm. The prosecutor was using a punt 
in a creek of a river for the purpose of shooting wild fowl, lying with 
his face downwards in the punt, and paddling with his arms over the 
sides. When slewing the punt round to return home he suddenly heard 
the report of a gun and found himself shot and wounded seriously. 
The prisoner had fired the shot in the direction of the punt with the 
intention of frightening the prosecutor from again coming into the 
creek for the purpose of fowling, and not with the intention of doing 
him grevions bodily harm. The prisoner at the time and afterwards 
asserted that if the prosecutor had not slewed the punt round at the 
moment of his shooting, the shot would not have struck him. The 
jury found the prisoner guilty of unlawful wounding. It was held that 
14 & 15 Viet. c. 19, s. 5, must be construed as if the word ‘ malicious’ 
were applied to wounding ; and there was evidence of a malicious 
wounding by the prisoner and that the conviction was right.

As to conviction of the attempt on an indictment for the complete 
offence, see 11 & 15 Viet. c. 100. s. 9, post, Vol. ii. p. 1960.

(</) V«/e ante, p. 853.
(h) R. v. Towle, R. & R. 314 ; and vide 

mit, |i. 114.
(•) R. V. White, R. & R. 99, and MSS. 

Bayley, J. Vide ante, pp. 123. 124.

(y) Under 24 & 25 Viet. e. 100, a. 20, 
ante, p. 859.

(It) It. v. Miller, 14 Cox, 350, Bowen, J., 
but see It. r. Warn!by, putt, p. 802.

(/) !.. R. 1 C. C. R. 350.
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On an indictment under sect. 20 [ante, p. 859), the defendant may 
be convicted of a common assault (m).

In R. v. Sparrow (n), where some counts charged the defendant with 
an assault on S. G., and with having thereby unlawfully and maliciously 
inflicted grievous bodily harm upon him, and another count was for a 
common assault, it appeared that the defendant struck the prosecutor 
with his fists two violent blows on the mouth, another on the temple, and 
a fourth on the back of the ear ; three of his front teeth, and other teeth 
farther up were loosened ; his gums were lacerated, and the mouth was 
swollen. The pain which was suffered immediately afterwards was 
insufferable ; one of the front teeth and the back teeth had since partially 
fastened, but the two front teeth had not, and the prosecutor must lose 
them. The prosecutor had suffered much otherwise for a long time. The 
jury were told that the injuries inflicted fell within the definition of 
* grievous bodily harm,' and that if they believed the witnesses, there 
was evidence to support the first counts ; and that the question of whether 
the defendant intended to inflict grievous bodily harm did not arise, but 
that the simple point for their consideration was, ‘ did the defendant 
unlawfully assault the prosecutor, and thereby inflict upon him grievous 
bodily harm ? ' The verdict was, * We find the defendant guilty of an 
aggravated assault, but without premeditation ; it was done under the 
influence of passion.' It was then contended that this was a verdict of 
guilty upon the count for the common assault only ; but a verdict of 
guilty was directed to be entered on the other counts, and, upon a case 
reserved, it was urged that the jury might have intended not to find the 
prisoner guilty of intending bodily harm, and that intention was a 
necessary ingredient in the offence, and the word * maliciously ' meant 
something more than * intentionally ' ; but it was held that the direction 
was correct ; that the language used by the jury must be construed by 
looking at the subject matter of the charge, and what was left to the jury ; 
and that the assault was intentional in the eye of the law, though 
committed without premeditation and under the influence of passion.

Upon an indictment against three for maliciously wounding with 
intent to do grievous bodily harm, the jury may convict two of the 
felony charged, and the third of unlawfully wounding (o).

In R. v. Waudby (p), one prisoner was charged on the first count 
with feloniously shooting at F. with intent to do him grievous bodily 
harm and another prisoner was charged with feloniously aiding and abett­
ing him to commit the felony, and on a second count with feloniously 
wounding F. with like intent. The jury found the one guilty of unlaw­
ful wounding, and the other guilty of aiding and abetting. On a case 
reserved, the question was raised whether the second prisoner could, 
on such an indictment, be convicted of aiding and abetting in the 
misdemeanor. The conviction of both was upheld (7).

(m) R. v. Yeadon, L. & C. 81. R. t\ 
Oliver, Bell, 728. Cf. R. r. Roxburgh, 12 
Cox, 8, as to pica of guilty to common 
assault.

(*) |1860] Bell, 208.
(o) R. v. Cunningham, Bell, 72.
(p) |189û] 2 y.B. 482.

(ç) The decision ap|M>ars to be perfectly 
correct if the conviction on the second 
count be kept in view. If it rested on the 
lirst count it would l>e inconsistent with 
R r. Miller (ante, p. 861 ), and with the words 
of 14 & 10 Viet. c. 10, s. 0, ante, p. 801.
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CANADIAN NOTES.

Sec. 1.—Of Conspiring and Incitement to Murder.

Conspiring and Counselling to Murder.—Code sec. 266.
Sec. 2.—Attempts to Commit Murder.—Code sec. 264.
An indictment that “A. B. attempted to kill and murder C. D.” 

sufficiently discloses an indictable offence, and the Court has the 
power to allow it to he amended so as to read that “A. B. with intent 
to commit murder, shot at C. D.” The King v. Mooney, 11 Can. Cr. 
Cas. 888.

An indictment multifarious in that it combines a charge of a 
failure to provide necessaries for a child under sixteen under secs. 
242 and 244 with a charge of an attempt to murder the child, to 
which indictment the prisoners pleaded, is sufficient upon which to 
base a conviction thereon for the latter offence without a formal 
amendment of the indictment, where the presiding Judge has with­
drawn from the jury that portion of the charge based upon secs. 
242 and 244. R. v. Lapierre (1897), 1 Can. Cr. Cas. 413 (Que.).

The prosecution must prove the intent as well as the assault. Re 
Kelly (1902), 5 Can. Cr. Cas. 541.

Upon a charge of causing grievous bodily harm to a child under 
defendant’s care with intent to bring about the child’s death, evi­
dence of acts >f cruelty by defendants to another child also in defen­
dant’s care are irrelevant to the case and inadmissible. R. v. Lapierre 
(1897), 1 Can. Cr. Cas. 413 (Que.).

On the trial of a person accused of attempt to murder by shooting, 
evidence that he had burglar’s tools in his possession at the time is 
admissible, as tending to prove criminal intent. It is proper for the 
Judge, in charging the jury in a trial for an attempt to murder, to 
instruct them that they may draw an inference as to the prisoner’s 
intent to kill from the circumstances of his being a stranger loitering 
in a street or park, between four and five o’clock in the morning, with 
a loaded revolver and burglar’s tools in his possession. The King v. 
Mooney, 11 Can. Cr. Cas. 333.

See. 3.—Of Unlawful Acts Causing or Calculated to Cause Bodily 
Ilarm.

Felonous Wounding.—Code sec. 273.
The intent may be inferred from the act committed. R. v. LeDante* 

2 lieldert & Oxley (N.8.) 401.
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Upon an indictment charging a shooting at a person with intent, 
a verdict for common assault may be rendered. Re Cronan (1874), 
24 U.C.C.P. 106.

Upon the trial of an indictment for wounding with intent to dis­
able, a verdict of “guilty without malicious intent” is equivalent 
to a verdict of acquittal, although the jury were instructed that if 
intent to disable were negatived they might still convict of the simple 
offence of wounding. Such verdict is to he construed as a finding that 
the act of the accused which resulted in wounding the complainant 
was done without malice. (The King v. Slaughenwhite (No. 1), 9 
Can. Cr. Cas. 53, 37 N.S.R. 382, reversed.) Slaughen white v. The 
King; The King v. Slaughenwhite (No. 2), 9 Can. Cr. Cas. 173, 35 
Can. S.C.R. 607.

Upon a charge of shooting with intent to do grievous bodily harm 
in which the plea is self-defence, it is a question for the jury, whether 
the assault upon the accused, which had provoked the shooting, had 
ended or was still being pursued. It is mis-direetion to charge the 
jury that, to support the plea of self-defence to the infliction of 
grievous bodily harm, they must find that the accused could not other­
wise have preserved himself from death or grievous bodily harm, it 
being a sufficient justification if the accused had a reasonable appre­
hension of grievous bodily harm to himself from the violence of the 
assault upon him, and if he believed on reasonable grounds that he 
could not preserve himself from grievous bodily harm otherwise than 
by inflicting grievous bodily harm upon his assailant. The King v. 
Ritter, 8 Can. Cr. Cas. 31, Cr. Code secs. 53 and 54.

Bodily Injury by Unlawful Act or Omission.—Code sec. 284.
This sec. (284) is not in any English Act. The Imperial Com­

missioners on the Draft Code of 1879 recommended it, but there was 
a minority report against it, and it was not enacted.

Although a corporation cannot be guilty of manslaughter, it may 
be indicted under sec. 222 and possibly also under this section for 
having caused grievous bodily injury by omitting to maintain in a safe 
condition a bridge or structure which it was its duty to so maintain, 
and this notwithstanding that death ensued at once to the person 
sustaining the grievous bodily injury. A fine is the punishment 
which must be substituted under Cr. Code sec. 920 in the case of a 
corporation, in lieu of the imprisonment mentioned in Cr. Code sec. 
284, and the amount is in the discretion of the Court (Cr. Code sec. 
1029). The expression “grievous bodily injury” includes injuries 
immediately resulting in death, and as a corporation is not amenable 
to a charge of manslaughter, the death is as to it a circumstance in 
aggravation of the crime, and does not enlarge the nature of the 
offence. R. v. Union Colliery Co. (1900), 3 Can. Cr. Cas. 523 (B.C.) ;
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affirmed by the Supreme Court of Canada sub nom.. Union Colliery 
v. The Queen (1900). 4 Can. Cr. Cas. 400. 31 Can. S.C.R. 81.

Sec. 4.—Unlawful Wounding.—Code see. 274.
A conviction for inflicting grievous bodily harm under sec. 274 

which provides a punishment for the person “who unlawfully wounds 
or inflicts any grievous bodily harm upon any other person” need not 
state that the act was done “unlawfully,” that term in the section 
being referable only to the offence of wounding. 11. v. Treadwell 
(1902), 5 Can. Cr. Cas. 461. .

Sec. 5.—Of Setting Engines Calculated to Destroy Human Life or 
Inflict Grievous Bodily Harm.—Code sec. 281.

The words “actual bodily harm” in sec. 295 would be fully 
covered by the least bodily harm, whilst the offence provided in sec. 
274 has added to it an aggravating element which makes the bodily 
harm grievous. R. v. Ilostetter (1902), 7 Can. Cr. Cas. 221.

Justices, of the peace have no power on a preliminary investigation 
before them of a charge of unlawfully wounding, to reduce the charge 
to one of common assault, over which they would have summary 
jurisdiction. R. v. Lee (1897), 2 Can. Cr. Cas. 233; Miller v. Lea 
(1898), 2 Can. Cr. Cas. 282. A conviction recorded by justices in such 
a case upon a plea of guilty to the charge as reduced, is not a bar 
to an indictment for unlawfully wounding, based upon the same state 
of facts and does not support a plea of autrefois convict. Ibid.

Sec. 6.—Causing Bodily Harm by Furious Driving or Other Wilful 
Misconduct or Wilful Neglect.

Punishment for.—Code sec. 285. ,
As to the meaning of the term “wilful neglect,” e.g., wilfully 

refusing or neglecting to maintain a wife, see Anonymous Case 
(1902), 6 Can. Cr. Cas. 163 (Que.). A “wilful” refusal to allow a 
person to vote means a refusal which is perverse or malicious. John­
son v. Allen, 26 O.R. 550.





CHAPTER THE FOURTH.

OP ATTEMPTING TO CHOKE OR TO INJURE BY POISON OR EXPLOSIVES.

Sect. I.—Op attempting to Choke, Ac., and using Drugs 
in order to commit Offences.

Attempts to suffocate or strangle with intent to commit murder arc 
punishable under 24 A 25 Viet. c. 100, s. 14, ante, p. 841.

By 24 & 25 Viet. c. 100, s. 21 (o), ‘ Whosoever shall, by any means 
whatsoever, attempt to choke, suffocate, or strangle any other person, 
or shall, by any means calculated to choke, suffocate, or strangle, attempt 
to render any other person insensible, unconscious, or incapable of 
resistance, with intent in any of such cases thereby to enable himself or 
any other person to commit, or with intent in any of such cases thereby to 
assist any other person in committing any indictable offence, shall be 
guilty of felony, and being convicted thereof shall be liable ... to be 
kept in penal servitude for life . . . (6).

A male person convicted under the above section may, in addition to 
the punishment awarded by the section (as amended in 1891) or any 
part thereof be sentenced to be whipped under the Garrotters Act, 1863 
(26 A 27 Viet. c. 44), which is set out ante, p. 216.

By 24 A 25 Viet. c. 100, s. 22 (c), ‘ Whosoever shall unlawfully apply 
or administer to or cause to be taken by, or attempt to apply or administer 
to or attempt to cause to be administered to or taken by any person, any 
chloroform, laudanum, or other stupefying or overpowering drug, matter, 
or thing, with intent in any of such cases thereby to enable himself 
or any other person to commit or with intent in any of such cases 
thereby to assist any other person in committing, any indictable offence, 
shall be guilty of felony, and being convicted thereof shall be liable . . . 
to be kept in penal servitude for life . . .’ (6).

By 48 A 49 Viet. c. 69, s. 3, sub-s. 3 {post, p. 956) it is an indictable 
misdemeanor to apply, administer to, or cause to bo taken by any 
woman or girl, any drug, matter, or thing, with intent to stupefy 
or overpower so as to enable any person to have a lawful carnal 
connection with such woman or girl (d).

(r) Taken from 14 & 15 Viet. c. 19, s. 3. 
The words in italics in the beginning of this 
section were introduce*, for the same reason 
as those in s. 14. 8eo the note to that 
section, ante, p. 841.

(d) Corroboration is necessary, e. 3, 
proviso.

(а) This section was new law in 1861.
(б) Or not less than three years or to im­

prisonment with or without hard labour for 
not more than two years ; 64 & 55 Viet, 
c. 69, s. 1, ante, pp. 211, 212. Tho words 
omitted in s. 21, 22 were repealed in 
1892, 8. L. R. ; s. 21 was new law in 
1861.
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Sect. II.—Of the Use of Poison to commit Crime.

Persons who administer or attempt to administer or cause or attempt 
to cause to be administered to or taken by any person, any poison or 
other destructive things with intent to commit murder are punishable 
under 24 & 25 Viet. c. UK), sects. 11,14, ante, pp. 840, 841.

By sect. 23 (e), ‘ Whosoever shall unlawfully and maliciously administer 
to or cause to be administered to or taken by any other person any 
poison or other destructive or noxious thing, so as thereby to endanger 
the life of such person, or so as thereby to inflict upon such person any 
grievous bodily harm, shall be guilty of felony, and being convicted thereof 
shall be liable ... to be kept in penal servitude for any term not 
exceeding ten years . . . ’ (/).

By sect. 24 (//), * Whosoever shall unlawfully and maliciously ad­
minister to or cause to be administered to or taken by any other person 
any poison or other destructive or noxious thing, with intent to injure, 
aggrieve, or annoy such person, shall be guilty of a misdemeanor, and 
being convicted thereof shall be liable ... to be kept in penal 
servitude ... * (h).

By sect. 25, * If upon the trial of any person for any felony in the 
last but one preceding section mentioned, the jury shall not be satisfied 
that such person is guilty thereof, but shall be satisfied that he is guilty 
of any misdemeanor in the last preceding section mentioned, then and 
in every such case the jury may acquit the accused of such felony, and 
find him guilty of such misdemeanor, and thereupon he shall be liable to 
be punished in the same manner as if convicted upon an indictment for 
such misdemeanor ’ (t).

Poison or Other Destructive Thing. —Upon an indictment for adminis­
tering poison with intent to murder, it appeared that the prisoner had 
administered to a child nine weeks old two cocculus indicus berries. The 
child vomited one of them up, and the other passed through her body in 
the course of nature. Two medical men proved that the cocculus indicus 
berry is classed with narcotic poisons : the poison consists in the presence

(< ) Taken from 23 & 24 Viet. c. 8, n. 1.
(/) For other punishments. see 54 & 55 

Viet. e. (W, s. 1, ante, pp. 211. 212. The 
wools omitted were ifjiealed in 1802
(S. L R.).

(#/) Taken from 23 & 24 Viet. c. 8, s. 2. 
Vpon an indictment on that section for 
administering cantharides to a female, with 
intent to injure, aggrieve, and annoy her, 
it appeared that the prisoner, unknown to 
the prosecutrix, put cantharides into a cup 
of tea which she drank, and was very ill in 
consequence. This drug taken in large 
quantities is poisonous, hut it is adminis­
tered by medical men as a stimulant to the 
kidneys and bladder. The jury found that 
the prisoner administered the cantharides 
with intent to excite the sexual passion and 
desire of the prosecutrix, in order that lie 
might obtain connection with her, and on 
a case reserved, after a verdict of guilty.

on the question whether the intent above 
stated was an intent to injure, aggrieve or 
annoy within the statute, the conviction 
was allirmed. R. r. Wilkins, L. & C. 811. 
Rut where cantharides was administered in 
such a small quantity as to lie incapable of 
doing any mischief, although administered 
with the intent to cause inconvenience and 
annoyance, Cockbum, C.J., after consulting 
Hawkins, held that this was no * ad­
ministering of a noxious thing ’ within the 
section. R. r. Hennalt, 13 Cox, 547. For 
decisions on the earlier law see R. r. Walk- 
ricn, 1 Cox, 282. R. v. Hanson, 2 C. & K. 
•It tt Vaughae,• Oro,S56.

(A) For other punishments, see 54 & 55 
Viet. c. IM, s. 1, ante, pp. 211, 212. The 
words omitted were repealed in 18U2 
(S. L R.).

(i) This section re-enacts 23 & 24 Viet.
v. 8. S. t
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of an alkaloid, which is extracted from the kernel ; all the noxious pro­
perties arc in the kernel ; it has a very hard exterior or pod, to break 
which much force is required. One of these witnesses added that the 
berry, if the pod is broken, is calculated to produce death in an adult 
human subject, though he did not know how many would be required for 
the purpose : he thought the poison contained in the kernels of two 
berries, if the pods were burst, and if retained on the stomach, might 
produce death in a child of nine weeks old, but that the berry could not 
be digested by the child, and that it would pass through its body without 
the pod being burst, and so would be innocuous. It was objected that 
the berries were not poison within the meaning of the statute ; for that 
though the kernel of the berries contained poison, yet the pod rendered 
the poison innocuous. The objection was overruled, and upon a case 
reserved, the judges were unanimously of opinion that the conviction 
was right. Wilde, C.J., said : ‘ It is admitted that the kernel is poison 
though not the pod ; part of the berry is therefore admitted to be poison, 
though not the whole. The whole berry was administered, and with 
intent to kill. The act, therefore, of administering poison with intent to 
kill is proved. The effect of that act is beside the question : the act was 
an administering poison, which failed to produce the intended effect. 
We all think the conviction right * (;).

If a person mix poison with coffee, and tells another that the coffee is 
for her, and she take it in consequence, it seems that this is an adminis­
tering, and at all events, it is a causing the poison to be taken (/•).

On an indictment for attempting to administer poison it appeared that 
the prisoner had bought some salts of sorrel, and put it in a sugar-basin 
in order that the prosecutor might take it with his tea, and the prosecutor 
and his wife took some of it with their tea, and discovered that something 
was wrong, and this led to a discovery of the poison ; Wightman. J., 
held, that if the prisoner put the poison in the sugar intending that it 
should be taken, that was an attempt to administer it (/).

If A. delivered poison to B. for the purpose of'his administering it to 
V. in A.’a absence, A. was not liable to be convicted under 1 Viet. c. 85, 
s. 3, of an attempt to administer poison to C\, if B. were a guilty agent (w).

Sect. III. Of the use of Explosives, Corrosives, &c., 
for Criminal Purposes.

The statutory provisions for preventing and punishing the use of 
explosives (other than fire arms) to commit crimes against person and

(j) R. r. ('luderay, I Den. 614. In the 
course of the argument, Aldereon, IL, said: 
‘ Suppose arsenic given in a globule of glass, 
would that lie an administering of a de­
structive poison ? ’ Williams, J. : ‘ Sup­
pose a child to have a feeble digestion by 
reason of tender age, and the medical man 
to say that it could not digest the pod for 
that reason, could the amount of the diges­
tive power in the particular case affect the 
question T ' Aldereon, B. : * Suppose a 
grown man could digest it, would it be 
poison T if so, would it cease to bo poison

because a child is supposed to be incapable 
of doing so Y ’

(le) H. r. Harley, 4 <\ & I*. 869. In this 
case the prisoner was indicted under 9 
(ieo. IV. e. 31, s. II. See the cases, mile, 
p. 830, as to administering drugs to procure 
abortion.

(l) R. v. Dale, tl Cox, 14, vide mite, p. 834.
(m) R. v. Williams, 1 Den. 31) ; 1C. & 

K. f>80. The prisoners were afterwards 
convicted on an indictment for the mis­
demeanor of doing the acts with a criminal 
intent. See Dears. 547.
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property are, for reasons of practical convenience, dealt with together 
in this chapter.

By the Malicious Damage Act, 1801 (24 & 25 Viet. c. 97). s. V (n), 
* Whosoever shall unlawfully and maliciously, by the explosion of 
gunpowder or other explosive substance, destroy, throw down, or damage 
the whole or any part of any dwelling-house, any person being therein, 
or of any building, whereby the life of any person shall be endangered, 
shall be guilty of felony, and being convicted thereof shall be liable at the 
discretion of the Court to be kept in penal servitude for life. ... or 
to be imprisoned, . . . and, if a male under the age of sixteen years, 
with or without whipping ' (<>).

On an indictment under this section it was held bv Lopes, J., after 
consulting Lord Coleridge, C.J., that the endangering of life must result 
from the damage done to the building mentioned in the indictment, but 
that it was not necessary that the persons whose lives were endangered 
should have been inside the building. For the purpose of proving such 
endangering of life evidence of damage to other buildings that might be 
inhabited was inadmissible, though such evidence was admissible to shew 
the nature and extent of the explosion and its tendency to destroy the 
particular building. To endanger within this section includes not only 
actual injury received but also exposure to, or chance of, injury (/>).

By sect. 10 (</), * Whosoever shall unlawfully and maliciously place or 
throw in, into, upon, under, against, or near any building any gunpowder 
or other explosive substance, with intent to destroy or damage any 
building or any engine, machinery, working tools, fixtures, goods, or 
chattels, shall, whether or not any explosion take place, and whether or 
not any damage be caused, be guilty of felony, and being convicted 
thereof shall be liable at the discretion of the Court, to be kept in penal 
servitude for any term not exceeding fourteen . . . years, or to be

(n) This section emhwliex 9 & 10 Viet. c. 
86, M. I. Unders. 8 <>f that Act, where 
life wax endangeml, the offence wax capital. 
See 24 & 25 Viet. e. 100, ». 12(fln/r, p. 8 IO).

(o) For other punish men tx xee 54 & 55 
Viet. c. 00, x. 1, unir, pp. 211, 212. The 
word» omitted an* n*pealed.

(p) It. r. Met irai h, 14 Cox. 598.
(7) Taken from 0 & 10 Viet. e. 25, x. 0. 

In It. v. Brown, 9 F. & F. 821, the prisoners 
wen* indicted under this section for damag­
ing the house of J. (late by the explosion of 
gunpowder, •). (late and his wife being 
tlien-in. In Cumberland there ix a custom 
in country places, when a wedding has 
taken place, for the neighbours to assemble 
with guns, and lire a kind of /eu de joie in 
honour of the event, the bridegroom or his 
friends treating them. In pursuance of 
this custom the prisoners ami others went 
with a gun thus to celebrate the marriage of 
date's daughter with one Noble. < In arriv­
ing at date's house they asked for drink, 
and said they had come to shoot. Noble 
treated them to beer, and gave the one who 
had the gun 2». M. not to lire. Having got 
the beer, they wanted something to eat, but

were put out of date's house. They then 
began to fire the gun ; at first in front of the 
house ; then they tired under the door, 
tilling the house with smoke. They fired 
off the gun next through the keyhole of the 
door, and, being out of percussion-caps, 
applied a candle to the nipple for the pur- 
JHise. The effect of this shot wax to drive 
the key with great violence into the house, 
cutting the arm of Mrs. date, and knocking 
date insensible off his chair, by striking 
him on the head. It also blew the lock of 
the door to pieces, and split the door. The 
prisoners were afterwards very abusive and 
violent on the inmates rushing out to cap­
ture them and their gun. Martin, H., was 
of opinion that the statute was not meant 
to apply to such a ease as this, but rather 
to malicious injuries to houses, by placing 
or throwing explosive substances against 01 
into them, with intent to destroy the house 
or injure the inmates. This was mon* in 
the nature of wanton mischief or assault, 
and he directed an acquittal. ‘If this case 
is correctly re|iortcd, it deserves reconsider» 
tion.’ C. ti. U.
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imprisoned, . . . and, if a male under the age of sixteen years, with or 
without whipping (r).

By sect. 45 (rr), ‘ Whosoever shall unlawfully and maliciously place or 
throw in, into, upon, against, or near any ship or vessel any gunpowder 
or other explosive substance, with intent to destroy or damage any.ship 
or vessel, or any machinery, working tools, goods, or chattels, shall, 
whether or not anv explosion take place, and whether or not any injury 
be effected, be guilty of felony, and being convicted thereof shall be 
liable, at the discretion of the Court, to be kept in penal servitude for any 
term not exceeding fourteen years. ... or to be imprisoned. . . . and, 
if a male under the age of sixteen years, with or without whipping (r).

Shooting into a house has been held not to be within sect. 1) (s).
The prisoners were indicted under sect. 10 for throwing gunpowder 

against, a house with intent to damage. It appeared that they had 
thrown a bottle containing gunpowder against a window of a house, and 
that in the neck of the bottle there was a fuse, and Kelly, C.B., held that 
unless the fuse in the bottle was lighted at the time the bottle was thrown 
against the house the offence was not made out, but said : ‘ I do not sav that 
it is necessary that the light should pass from the fuse to the powder in the 
bottle and that an explosion should take place. It is enough to consti­
tute the offence if once the light was applied to the fuse before the bottle 
was thrown, although it might go out before the bottle struck the house 
and no explosion actually resulted from it. . . . If anybody merely threw 
a bottle containing gunpowder that would not comply with the con­
ditions of the statute. If the fuse was not lighted, it could not cause 
an explosion, and it would be merely throwing a bottle against a house ’ (/).

By the Offences against the Person Act, 1861 ("24 & 25 Viet. c. 100), 
s. 28 (ii),‘ Whosoever shall unlawfully and maliciously, by the explosion 
of gunpowder or other explosive substance, burn, maim, disfigure, disable, 
or do any grievous bodily harm to any person, shall be guilty of felony, 
and being convicted thereof shall be liable at the discretion of the Court 
to be kept in penal servitude for life . . . or to be Imprisoned . . . and if 
a male under the age of sixteen years, with or without whipping (r).

By sect. 29 (v), ‘ Whosoever shall unlawfully and maliciously cause 
any gunpowder or other explosive substance to explode, or send or deliver 
to or cause to be taken or received by any person any explosive substance 
or any other dangerous or noxious thing, or put or lay at any place, or cast 
or throw at or upon or otherwise apply to anv person, any corrosive fluid 
or any destructive (w) or explosive substance, with intent in any of the 
cases aforesaid to burn, maim, disfigure, or disable anv person, or to do 
some grievous bodily harm to any person, shall, whether any bodily harm

(r) For other punishments him* 54 & 55 
Viet. e. UO, a. I, mite, pp. 211. 212. The 
words omitted are repealed.

(rr) Taken from It & 10 Viet. c. 25, s. 0. 
(a) R. r. Brown, .1 K. & K. 821.
(t) R. v. Sheppard. 11 Cox, 302.
(a) Taken from 0 ft 10 Viet. e. 25. h. 3. 
(r) Taken from 0 k ltt Viet. e. 25, h. 4, 

and 7 Will. IV. and l Viet. o. 88, s. 6. 
I'nder thoso sections, if any person had

placed an infernal machine in any place 
where he lielieved another would tread on 
it and thereby cause it to explode, lie would 
not have been guilty of an offence. The 
wonls ‘ put or lay at any place ’ were intro­
duced to meet all such cases. As to the 
words 1 whether any bodily injury,' Ac., 
see the note to a. 14, ante, p. 84 i.

(re) Including, it would seem, boiling 
water. R. v. Crawford, 1 I)en. 100.
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be effected or not, be guilty of felony, and being convicted thereof shall be 
liable,’ at the discretion of the Court to be kept in penal servitude for life 
. . . or to be imprisoned . . . and if a male under the age of sixteen 
years, with or without whipping ’ (w).

This section is by the Gun barrel Proof Act, 1868 (31 & 32 Viet. c. cxiii.), 
s. 123, extended to persons knowingly sending for proof a gun barrel 
containing any explosive substance.

Where the prisoner threw an electric fuse detonator out of a railway 
carriage window, and it was picked up by the prosecutor, and exploded 
and injured him, it was held that it was a question for the jury as to the 
intent with which the prisoner had acted (x).

By sect. 30 (>/), * Whosoever shall unlawfully and maliciously place or 
throw in, into, upon, against, or near any building, ship, or vessel, any 
gunpowder or other explosive substance, with intent to do any bodily 
injury to any person, shall, whether or not any explosion take place, 
and whether or not any bodily injury be effected, be guilty of felony, 
and being convicted thereof, shall be liable at the discretion of the Court 
to be kept in penal servitude for any term not exceeding fourteen years . . . 
or to be imprisoned . . . and if a male under the age of sixteen years, 
with or without whipping ’ (w).

By sect. 64 (z), ‘ Whosoever shall knowingly have in his possession, 
or make or manufacture any gunpowder, explosive substance, or any 
dangerous or noxious thing, or any machine, engine, instrument, or thing, 
with intent by means thereof to commit, or for the purpose of enabling 
any other person to commit, any of the felonies in this Act mentioned, 
shall be guilty of a misdemeanor, and being convicted thereof shall be 
liable, at the discretion of the Court, to be imprisoned for any term not 
exceeding two years, with or without hard labour, . . . and, if a male 
under the age of sixteen years, with or without whipping . . . (a).

By sect. 65, ‘ Any justice of the peace of any county or place in which 
any such gunpowder, or other explosive, dangerous, or noxious substance 
or thing, or any such machine, engine, instrument, or thing, is suspected 
to be made. kept, or carried for the purpose of being used in committing 
any of the felonies of this Act mentioned, upon reasonable cause assigned 
upon oath by any person, may issue a warrant under his hand and seal for 
searching in the day-time any house, mill, magazine, storehouse, ware­
house, shop, cellar, yard, wharf, or other place, or any carriage, waggon, 
cart, ship,boat, or vessel, in which the same is suspected to be made, kept, 
or carried for such purpose as hereinbefore mentioned ; and every person 
acting in the execution of any such warrant shall have, for seizing, 
removing to proper places, and detaining all such gunpowder, explosive, 
dangerous, or noxious substances, machines, engines, instruments, or 
things, found upon such search, which he shall have good cause to suspect 
to be intended to be. used in committing any such offence, and the barrels, 
packages, cases, and other receptacles in which the same shall be, the

(»<*) Ah to other pimiuhnivntH hit 04 & 00 
Viet. v. OU, h. I, pp. 211, 212. The words 
omitted are repealed.

(z) R. r. Saunders, 14Cox, 180, l)enman,J. 
(y) Taken from 9 ft 10 Viet. c. 20, e. 0.

(z) Taken from 0 & 10 Viet. e. 20, h. 8. 
There in a like provision in 24 & 25 Viet.

(«) The words omitted were rej>ealed in 
180.1 (S. L It.).
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same powers and protections which are given to persons searching for 
unlawful quantities of gunpowder under the warrant of a justice by the 
Act passed in the session holden in the 23 & 24 Viet. e. 139 . . . ' (6).

By the Explosive Substances Act, 1883 (46 & 47 Viet. c. 3), s. 2,4 Any 
person who unlawfully and maliciously causes by any explosive sub­
stance an explosion of a nature likely to endanger life, or to cause serious 
injury to property, shall, whether any injury to person or property has 
been actually caused or not, be guilty of felony, and on conviction shall 
be liable to penal servitude for life, or for any less term (not less than 
the minimum term allowed by law) (c) or to imprisonment with or without 
hard labour for a term not exceeding two years.’

By sect. 3,4 Any person who within or (being a subject of Jlis Majesty) 
without His Majesty’s dominions unlawfully and maliciously—

(a) does any act with intent to cause, by an explosive substance, or 
conspires to cause by an explosive substance, an explosion in the 
United Kingdom of a nature likely to endanger life or to cause 
serious injury to property, or,

(b) makes or has in his possession or under his control any explosive 
substance with intent by means thereof to endanger life or cause 
serious injury to property in the United Kingdom, or to enable 
anv other person by means thereof to endanger life or cause 
serious injury to property in the United Kingdom,

shall, whether any explosion does or does not take place, and whether any 
injury to person or property has been actually caused or not be guilty of 
felony, and on conviction shall be liable to penal servitude for a term 
not exceeding twenty years (</), or to imprisonment with or without 
hard labour for a term not exceeding two years, and the explosive 
substance shall be forfeited.'

By sect. 4 (1), 4 Any person who makes or knowingly has in his 
possession or under his control any explosive substance under such 
circumstances as to give rise to a reasonable suspicion that he is not 
making it, or does not have it in his possession or tinder his control for a 
lawful object, shall, unless he can shew that he made it. or had it in his 
possession, or under hiseontrol for a lawful object, beguilty of felony, and on 
conviction shall be liable to penal servitude for a term not exceeding four­
teen years (e), or to imprisonment for a term not exceeding two years wit h 
or without hard labour, and the explosive substance shall be forfeited (/).

‘ (2) In any proceeding against any person for a crime under this 
section, such person and his wife or husband, ns the case may be, may, 
if such person thinks fit, be called, sworn, examined, and cross-examined 
ns an ordinary witness in the case ’ (</).

U>) There is a like provision in 24 A 2"» 
Viet. o. 97. H. an. 23 A 24 Viet. e. 139 was 
repeah-d liy tin* Explosives Act, 187 Ô (38 
«V 39 Viet. v. 17), s. 122. Hv s. 89 of the Act 
of 187'» I lie power of search for gunpowder 
under the repealed enactment is now exer­
cise! under the Act of I87.V 

(r) Now three years : fit A !Ui Viet. c. 99, 
». I. ante, p. 211.

(it) The minimum term is three years; 
ride ante, p. 211.

(r) Nor less than three years, ante, p. 211. 
(f) If several person» are connected in a 

common design to have an explosive sub­
stance made for an unlawful purpose, each 
of the confederacy is rc»|tonsihle in re»|»eet 
of such articles as are in the |HMsession of 
others for the carrying nut of their common 
design. R. i\ Charles, 17 Cox, 499.

(</) As to present position of this sub­
section see 91 A 92 Viet. c. 39, poet, Bk.
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By sect. 5, ‘ Any person who within or (being a subject of His Majesty) 
without His Majesty’s dominions by the supply of or solicitation for 
money, the providing of premises, the supply of materials, or in any 
manner whatsoever procures, counsels, aids, abets, or is accessory to the 
commission of any crime under this Act, shall be guilty of felony, and 
shall be liable to be tried and punished for that crime as if he had been 
guilty as a principal.’ ( Vide ante, Book I. Chapter V.)

Sect. 6 gives power to the Attorney-General, where he has reason to 
believe that a crime has been committed under the Act, to authorise any 
justice of the peace to hold an inquiry. The evidence taken at such 
inquiry is, however, not to be used against the witness giving such evidence 
except in case of perjury. Absconding witnesses may be arrested.

By sect. 7 (1), ‘If any person is charged before a justice with any 
crime under this Act, no further proceeding shall be taken against such 
person without the consent of the Attorney-General, except such as the 
justice may think necessary by remand or otherwise to secure the safe 
custody of such person.

' (2) In framing an indictment the same criminal act may be charged 
in different counts as constituting different crimes under this Act, and 
upon the trial of any such indictment, the prosecutor shall not be put to 
his election as to the count on which he must proceed.

‘ (3) For all purposes of and incidental to arrest, trial, and punish­
ment, a crime for which a person is liable to be punished under this Act, 
when committed out of the United Kingdom, shall be deemed to have 
been committed in the place in which such person is apprehended or is in 
custody.

* (4) This Act shall not exempt any person from any indictment or 
proceeding for a crime or offence which is punishable at common law or by 
any Act of Parliament other than this Act ; but no person shall be 
punished twice for the same criminal act ’ (h).

Sect. 8 deals with the search for the seizure of explosive substances (i), 
and by sect. 9 (1), ‘ The expression “ explosive substance ” shall be deemed 
to include any materials for making any explosive substance, also any 
apparatus, machine, implement, or materials used or intended to be used 
or adapted for causing or aiding in causing any explosion in or with any 
explosive substance, also any part of any such apparatus, machine, or 
implement ’ (/').

Any part of a vessel which, when filled with an explosive substance, 
is adapted for causing an explosion, is an explosive substance (it).

(/«) I iih unit, pp. 27, .11, (/) The Act applies to the whole of the
(») It applies ss. 71 7"i, Hit ami INI of the United Kimzdom, liât s. tl (I) (2).

Kxplosives Act. 1875(18 A 30 Viet e. 17). (/•) K. r. Charles, ante, p. Him.
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CANADIAN NOTES.

Sec. 1.—Of Attempting to Choke or to Injure by Poison or 
Explosives.

Of Attempting to Choke, etc., and Using Drugs in Order to Commit 
Offences.—Code sec. 276.

Sec. 2.—Of the Use of Poison to Commit Crime.
Every one is guilty of an indictable offence and liable to fourteen 

years' imprisonment who unlawfully administers to, or causes to be 
administered to or taken by any other person, any poison or other 
destructive or noxious thing, so as thereby to endanger the life of such 
person, or so as thereby to inflict upon such person any grievous 
bodily harm. Code sec. 277.

Every one is guilty of an indictable offence and liable to three 
years’ imprisonment who unlawfully administers to, or causes to be 
administered to or taken by, any other person any poison or other 
destructive or noxious thing, with intent to injure, aggrieve or annoy 
such person. Code sec. 278.

Sec. 3.—Of the Use of Explosives, Corrosives, etc., for Criminal 
Purposes.

Causing Bodily Injury.—Code sec. 279. 1
Using with Intent to Harm.—Code sec. 280.
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CHAPTER THE FIFTH.

OF OFFENCES RELATING TO RAILWAYS AND PASSENGERS THEREON.

Although, perhaps, it may be departing from a strictly accurate 
distribution of offences to collect the clauses creating offences relating 
to railways and railway trains in one chapter, yet, as such a course 
appears to be likely to be of more practical utility, it has been adopted.

By the Railway Regulation Act, 1810 (3 & 4 Viet. c. 97, s. 13), ‘ It 
shall be lawful for any officer or agent of any railway company, or for 
any special constable duly appointed, and all such persons as they may 
call to their assistance, to seize and detain any engine driver, guard, 
porter, or other servant in the employ of such company who shall be found 
drunk while employed upon the railway, or commit any offence against 
any of the byelaws, rules or regulations of such company, or shall wil­
fully, maliciously, or negligently do or omit to do any act whereby the life 
or limb of any person passing along or being upon the railway belonging 
to such company, or the works thereof respectively, shall be or might be 
injured or endangered, or whereby the passage of anv of the engines, 
carriages, or trains shall be or might be obstructed or impeded, and to 
convey such engine driver, guard, porter, or other servant so offending, 
or any person counselling, aiding, or assisting in such offence, with all 
convenient despatch, before some justice of the peace for the place within 
which such offence shall be committed, without any other warrant or 
authority than this Act ; and every such person so offending, and every 
person counselling, aiding, or assisting therein ad aforesaid, shall, when 
convicted before such justice as aforesaid (who is hereby authorised and 
required, upon complaint to him made, upon oath, without information 
in writing («), to take cognisance thereof, and to act summarily in the 
premises), in the discretion of such justice, be imprisoned, with or without 
hard labour, for any term not exceeding two calendar months, or, in the 
like discretion of such justice, shall for every such offence forfeit to His 
Majesty anv sum not exceeding ten pounds, and in default of pay­
ment thereof shall be imprisoned, with or without hard labour as 
aforesaid ... * (/>).

By sect. 14, ‘ Provided always, and be it enacted, that (if upon the 
hearing of anv such complaint he shall think fit) it shall be lawful for such 
justice, instead of dec the matter of complaint summarily, to
commit the person or persons charged with such offence for trial for the

(n) (Jii. whether this exception to the to imprisonment in default of |>aying the 
general rules under the Indictable Offences line were repealed in IMH4 (47 & 48 Viet. 
Ai t, 1848 (II & 12 Viet. e. 42) or the e. 43. s. 4), ns having been supemeded by 
Summary Jurisdiction Acts is still in force. s. Ô of the Summary Jurisdiction Act, 1870

(ft) The provisions of the section as (42 & 43 Viet. c. 40).
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same at the Quarter Sessions for the county or place wherein such offence 
shall have been committed, and to order that any such person so com­
mitted shall be imprisoned and detained in anv of His Majesty's gaols or 
houses of correction in the said county or place in the meantime, or to 
take bail for his appearance, with or without sureties, in his discretion ; 
and every such person so offending, and convicted before such Court of 
Quarter Sessions as aforesaid (which said Court is hereby required to 
take cognisance of and hear and determine such complaint), shall be 
liable, in the discretion of such Court, to be imprisoned, with or without 
hard labour, for any term not exceeding two years/

By sect. 21, ‘ Wherever the word “ railway ” is used in this Act it shall 
be construed to extend to all railways constructed under the powers of 
any Act of Parliament, and intended for the conveyance of passengers in 
or upon carriages drawn or impelled by the power of steam or by any 
other mechanical power ; and wherever the word “ company ” is used in 
this Act it shall be construed to extend to and include the proprietors 
for the time being of any such railway, whether a body corporate or 
individuals, and their lessees, executors, administrators, ami assigns, 
unless the subject or context be repugnant to such construction/

By the Offences against the Person Act, 18(51 (24 & 25 Viet. c. 100) 
s. 32, (r) ‘ Whosoever shall unlawfully and maliciously put or throw upon 
or across any railway any wood, stone or other matter or thing, or shall 
unlawfully and maliciously take up, remove, or displace any rail, sleeper, 
or other matter or thing belonging to any railway, or shall unlawfully 
and maliciously, turn, move, or divert any points or other machinery 
belonging to any railway, or shall unlawfully and maliciously make or 
shew, hide or remove, any signal or light upon or near to any railway, 
or shall unlawfully and maliciously do or cause to be done any other 
matter or thing, with intent, in any of the cases aforesaid, to endanger 
the safety of any person travelling or being upon such railway, shall be 
guilty of felony, and being convicted thereof shall be liable . . . to be 
kept in penal servitude for life ... or to be imprisoned . . . and, if a 
male under the age of sixteen years, with or without whipping'(d).

By sect. 33 (r), ‘ Whosoever shall unlawfully and maliciously throw, 
or cause to fall or strike, at, against, into, or upon any engine, tender, 
carriage, or truck used upon any railway, any wood, stone, or other 
matter or thing, with intent to injure or endanger the safety of any person

(r) Taken from I t & IT» Viet. e. lit. s. (1. 
ami tin* word ‘ unlawfully ’ is substituted 
for * wilfully ’ throughout.

(d) For present punishments see f»4 & f»f> 
Viet. e. tilt. s. I. mite, pp. 211. 212. The 
words omitted ore repealed.

(e) Token from I t & 15 Viet. e. lit, s. 7. 
The word ‘ unlawfully ’ is substituted for 
‘ wilfully.’ The introduction of the word 
* ot ’ extends this section to eases where the 
missile foils to strike any engine or carriage. 
The other words in italics were introduced 
to meet cases where a |>erson throws into 
or ii|K)ii one earriage of a train, when he 
intended to injure a person in another 
carriage in the same train, and similar cases.

In It. v. Court, a Cox, 2U2, the prisoner was 
indicted for throwing a stone against a 
tender with intent to endanger the safety of 
)>ersons on the tender, and it appeared that 
the stone fell on the tender, but there was 
no person on it at the time, and it was held 
that the section was limited to something 
thrown upon an engine or earriage having 
some person therein, and consequently that 
no offence within the statute was proved, 
but this case would clearly come within the 
clause. As to punishing you! hful offenders 
in a summary manner, see 42 & 43 Viet, 
e. 4» (K), 47 & 48 Viet. e. lit (I), which 
supersede 34 & 35 Viet. c. 78, s. 13.
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being in or upon such engine, tender, carriage, or truck, or in or upon any 
other engine, tender, carriage, or truck of any train of which such first-men­
tioned engine, tender, carnage, or truck shall form part, shall be guilty of 
felony and being convicted thereof shall be liable ... to be kept in 
penal servitude for life ...(f).

An acquittal of the felony created by sect. 32 has been held to be no 
bar to a prosecution on the same facts for an offence against s. 33 (g).

Bv sect. 34, ‘ Whosoever by any unlawful act (h), or by any wilful 
omission or neglect, shall endanger, or cause to be endangered, the safety 
of any person conveyed or being in or upon a railway, or shall aid or 
assist therein, shall be guilty of a misdemeanor, and being convicted 
thereof shall be liable, at the discretion of the Court, to be imprisoned for 
any term not exceeding two years, with or without hard labour ’ (i).

By the Malicious Damage Act, 1801 (21 & 25 Viet. c. 97) s. 33, it 
is a felony unlawfully and maliciously to pull down or destroy a bridge 
or viaduct or aqueduct over or under which a railway passes, with intent 
to render the bridge, &<*., dangerous or impassable (/).

By sect. 35 (k), * Whosoever shall unlawfully and maliciously put (/) 
place, cast, or throw upon or across any railway any wood, stone, or 
other matter or thing, or shall unlawfully and maliciously take up, remove, 
or displace any rail, sleeper, or other matter or thing belonging to any 
railway, or shall unlawfully and maliciously turn, move, or divert any 
pointa or other machinery belonging to any railway, or shall unlawfully 
and maliciously make or shew, hide or remove, any signal or light upon 
or near to any railway, or shall unlawfully and maliciously do or cause 
to be done anv other matter or thing, with intent, in any of the cases 
aforesaid, to obstruct, upset, overthrow, injure, or destroy any engine, 
tender, carriage, or truck using such railway, shall be guilty of felony, 
and being convicted thereof shall be liable at the discretion of the Court

(/) For present puniahments see 54 A 55 
Viet. o. (Ht. s. 1, ante, pn. 211, 212. The 
wools omitted are repealed.

(y) R. v. (lilmore, 15 Cox, 85, Huddle- 
»ton, B.

(h) Two boys went upon premises of n 
railway company and liegan playing with a 
heavy cart which was near the line. Being 
started by the hoys, the cart ran down an 
embankment by its own impetus. One boy 
tried to divert its course ; the other cried to 
him, ‘ tad it go.' The cart ran on until it 

ssed through a hedge and a fence of posts 
id rails and over a ditch to the railway, 

and it rested so close to the railway lines as 
to obstruct any carriage jiassing upon them. 
The boys did not attempt to remove it. It 
was held, that as the first act of removing 
the curt was a trespass, and therefore an 
unlawful act, and as the jury found that the 
natural consequence of it was, that the cart 
ran through the hedge, and so on to the 
railway, the boys might be properly con­
victed under the Offences against the Per­
son Act, 18(11 (24 A 25 Viet. c. 100). s. 34. 
B. v. Monaghan, 11 Cox, 008 (Ir.), Piggott. 
B. The defendant with a cart arrived at 
the gates of a level crossing, and having

twice shouted for the gate-man, who was 
in a hut close by, without receiving any 
answer. o|>tyied the gates himself and 
crossed the line. A passing train collided 
with the cart and sustained injury, lie 
was indicted under s. 3li of tin- Malicious 
Damage Act, 1801 (24 & 25 Viet. e. 07). and 
N. 34 ill the OlTences against, the Person 
Act. 1801. but the jury acquitted him, 
holding the gate-man to blame. B. r. 
Strange, 10 Cox, 552. See B. r. Pitt wood,
10 T. b. B. 37.

(i) Framed from 3 & 4 Viet. e. 07. s. 15, 
the words of which were, any |>crson who 
‘ shall wilfully do, or cause to be done, any­
thing in such a manner as to obstruct any 
engine or carriage using any railway, or to 
endanger the safety of |iersona conveyed in 
or upon the sanies.’ The present section 
extends to any unlawful act and any wilful 
omission or neglect.

(j) I'ide po*t, Vol. ». p. 1810.
(A ) Framed from 14 X 15 Viet. e. 10. s ti. 

with the substitution of ' unlawfully ' for 
4 wilfully.’

(/) Erroneously printed ‘ eut * in Rev. 
Statt. (2nd ed.J.Vol. x. p. 710.
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to be kept in penal servitude for life ... or to be imprisoned . . . and, 
if a male under the age of sixteen, with or without whipping’(m).

By sect. 36,4 Whosoever by any unlawful act, or by any wilful omission 
or neglect, shall obstruct or cause to be obstructed (n) any engine or 
carriage using any railway, or shall aid or assist therein, shall be guilty of 
a misdemeanor, and being convicted thereof, shall be liable, at the 
discretion of the Court, to be imprisoned for any term not exceeding two 
years, with or without hard labour ’ (o).

An acquittal on an indictment for felony under sect. 35 has been 
held no bar to a subsequent indictment on the same facts for a 
misdemeanor under sect. 36 (p).

Malice. -In the case of an indictment for offences under the Malicious 
Damage Act, 1861. it is not necessary to prove malice against the owner 
of the property against which the offence is committed (7). There is 
no similar provision in the Offences against the Person Act, 1861.
Maliciously, in the enactments

(m) For present punishments see 54 & 55 
Viet. e. 69, s. 1. ante, pp. 211, 211. The 
words omitted are repealed.

(n) Where a drunken man got upon a 
railway and altered the signals, in conse­
quence of which a luggage train shut off 
steam, and was brought. * very near to a 
stand,’ it was held there was an 1 obstruc­
tion ’ within -1 A 86 Viet. v. U7. s. 86. It. 
r. Had Held, L R. 1 0. (’. R. 253 ; 89 L 
J. M. c. 181 ; il i ox. 674, Martin, It.Mat.
The defendant placed himself on the space 
bet ween two lines of railways, at a spot 
lietween two stations, and held up his arms 
in the mode used by inspectors of the line 
when desirous of stopping a train between 
two stations, and the driver of a goods 
train, acting upon the supposition that lie 
was signalled by an iivqieetor to slacken 
speed, shut off steam, and reduced his s|iecd 
from twenty miles an hour to four miles an 
hour, and the defendant by this means was 
enabled to jump into the guard's van, and 
thereU|Min the train resumed its natural 
speed, and without stopping proceeded on­
ward : Held, that the defendant had unlaw­
fully obstructed the train within the mean­
ing of the above section of the said statute.
R II tidy, L i: I G G R. 8711 u» L l 
M. C. 1(2 : üovill, C.J., said : ‘ l’pon the 
facts stated in this ease there can bo no 
doubt but that the defendant made a signal 
by holding up his arms in the imsle used by 
ins|iectors of the line. Ho thereby made a 
signal to the driver of the train with the 
intention of inducing him to reduce the 
speed of his train, and the driver did so in 
consequence ; so there can Is* no doubt but 
that he in one sense obstructed the train ; 
but the question is raised whether s. 30 
of 24 & 25 Viet. c. 97 did not contemplate 
a physical obstruction. If the words used 
had been " whosoever shall obstruct the 
line of railway," there might have been 
ground for that contention, but those

tovc set forth appears to mean

are not the words used. 8. 39 enacts 
that, “ whoever by any unlawful act, or by 
any wilful omission or neglect, shall obstruct 
or cause to be obstructed any engine or 
carriage using any railway," Ac. That 
section refers to acts of wilful omission or 
neglect, which shews that acts of physical 
obstruction of the line were not alone 
contemplated. That section seems rather 
to point to acts of servants which might 
effect the stoppage of the carriages of a 
train. Hut all doubt h lemoi• <1 By refer 
cncc to s. 35, which provides against the 
maliciously doing certain acts which are 
enumerated to lie placing objects upon the 
railway, removing |>art of a line, turning 
the points, and “ making or shewing, hiding 
or removing, any signal, Ac.,” and “ any 
other matter or thing " with intent to ob­
struct. The acta there enumerated are 
clearly not matters necessarily of physical 
olwtruction. The acts contemplated by 
s. 30 must Is* taken to Ik* ejutdem generi* 
with those in s. 35 ; and the same con­
struction must bo put on both sections. 
" Any unlawful act ” in s. 30 includes 
the acts mentioned in s. 3fi, therefore on 
that point this case is clear, and R. i\ Had- 
held was decided on the same principle. 
In that case, however, there was an altera- 
lion made of an actual lived signal lielong- 
ing to the line ; but the words of this in­
dictment following the statute are " by 
making a signal," which the defendant 
undoubtedly did, anil therefore is within 
the statute. The two cases are not dis­
tinguishable.'

(o) Taken from 3 & 4 Viet. c. 97. s. 15. 
In place of the words in italics that section 
bail ‘ shall wilfully do or cause to lie done 
anything in such manner as to.’

(/>) It. i\ (lilmore, 15 Cox, Hfi, Huddle­
ston, B. ; vide pout, Vol. ii. p. 1982, ‘ Aulrefui#

(</) 24 & 2.» Viet. c. 97, s. 58, poet, p. 1771.
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deliberately and intentionally or recklessly, as distinct from inadvertently 
or accidentally (qq).

Upon an indictment on 3 & 4 Viet. c. 97, s. 15 (r), it appeared that the 
railway was constructed under an Act of Parliament, and was intended 
for the conveyance of passengers in carriages drawn bv steam, but that 
at the time of the offence the conveyance of passengers for hire had not 
commenced, and the traffic was confined to the carriage of materials and 
workmen. A railway truck was placed by the prisoners across the 
railway so as to obstruct the passage of any carriage and endanger the 
safety of persons conveyed therein, but its position was discovered, and it 
was removed before any collision occurred ; it was objected that the case 
was not within the statute—1st, because the railway was not used for 
the conveyance of passengers for hire ; 2ndlv, because no actual obstruc­
tion took place. On a case reserved, it was held that the case was within 
the statute. It must be assumed that the railway was completed, and 
that all that required to be done was to open it for the public traffic. The 
case came within both branches of the section ; there was an obstruction 
put on the line by the prisoners, and it was put in such a position so as to 
endanger the safety of the persons conveyed. It was contended that there 
could be no obstruction until some train were absolutely obstructed ; but 
such a construction could not be maintained. The object of the legislature 
was obviously to prevent any disaster to those using the railway, and to 
punish those who put obstructions in such a manner as was likely to cause 
such disaster. The case was, therefore, within the intention of the statute ; 
and though, in the ordinary course of things, it would generally be after 
the railway was fully opened that the public required to be protected, yet 
an obstruction before that time was within the mischief as well as the 
words of the statute (*).

On an indictment on 3 & 4 Viet. c. 97,s. 15(r), for throwing a stone upon 
a railway in such a manner as thereby to endanger the safety of one G. C. 
and of divers other persons being conveyed on the engines and carriages 
then using the railway, it appeared that the defendant was on a bridge 
over the railway, and let drop a stone on a train that was passing ; the 
stone was a thin flat stone, and the train was travelling at the rate of 
about fifteen miles an hour. The railway was opened in January, 1845, 
but no Act of Parliament was obtained until the July following. It was 
objected that this railway was not constructed under an Act of Parliament, 
but Aldcrson, B., held that the effect of the definition of railway in the 
interpretation clause (t), was to extend and not to weaken the effect of 
sect. 15 (m). And he told the jury, * there are two propositions for you 
to consider :—First, did the defendant wilfully cast or drop this stone 
on the railway ! and secondly, did the casting that stone on the railway 
in the manner in which it was cast endanger the safety of any of the 
persons travelling on the railway at that time ( If you are satisfied on both 
these points, he is guilty. If the defendant had this stone in his hand

(qq) \'i<h It. »•. Latimer. IT Q.B.D. rLV.I; 
It. »•. Senior [1800]. I Q.lt. 283.

(r) Iti'(mill'll mul replaced l»y 24 & 2.1 
Viet. c. 117. s. 36 ; c. loo, ». 34.

M It. ». Bradford. Bell, 208 ((’. C. R ). 
(!) H. 21, mile, p. 872.

(m) Aille, note (r). Aldersnn, H.. said 
it would have Ih*vii wiser if a count had 
been inserted at common law for throwing 
a stone at a railway carriage, which is an 
offence at common law.
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at the time when the train was passing, and it dropped accidentally from 
his hand on the railway, you should acquit him ; for that which occurs 
by accident cannot be said to be wilful. Should you think that the 
defendant did cast the stone on the railway wilfully, the next question is, 
was it cast there by him under such circumstances as to endanger the 
safety of G. C., the guard, the engineer, or any of the passengers or persons 
in the carriages ? Now that would depend very much on the rate at 
which the train was proceeding at the time, and the weight and the size 
of the stone dropped. The former is material, because it is the same thing 
whether I throw a stone at your head or you run your head against the 
stone. If, therefore, the train were coming along at the rate of fifteen 
miles an hour, it would strike with that velocity a stone that meets it. 
You might drop a stone on a broad-wheeled waggon without doing any 
harm ; but it may be very different when you drop it on a machine 
going at an enormous rate. Suppose a passenger in this train, going at 
the rate of fifteen miles an hour, had put his head out of the window, 
or the guard were to do so, which his duty might render necessary, a blow 
from a stone of this size and weight certainly might endanger his safety.’ 
The jury found that the defendant foolishly dropped the stone on the 
railway, but not with the intention of doing any injury ; Alderson, B. : 
‘ The intention of the prisoner in dropping the stone is not the question. 
It is, “ did he purposely drop the stone on the railway, and would the effect 
of the stone's being so dropped be to endanger the safety of the persons 
on the railway ? ” ’ («).

Where on an indictment under 11 & 4 Viet. c. 97, s. 15, it appeared 
that large quantities of earth and rubbish were found placed across the 
railway, and the prosecutor's case was that this had been done by the 
defendant wilfully and in order to obstruct the use of the railway ; and 
the defendant’s case was, that the earth and rubbish had been accidentally 
dropped on the railway ; Manie, J., told the jury that if the rubbish had 
been dropped on the rails by mere accident, the defendant was not guilty ; 
but4 it was by no means necessary, in order to bring the case within this 
Act, that the defendant should have thrown the rubbish on the rails 
expressly with the view to upset the train of carriages. If the defendant 
designedly placed these substances, having a tendency to produce an 
obstruction, not caring whether they actually impeded the carriages or 
not. that was a case within the Act.' And on the jury asking 4 what was 
t he meaning of the term “ wilfully" used in the statute ?' the learned judge 
added, ‘ he should consider the act to have been wilfully done, if the 
defendant intentionally placed the rubbish on the line, knowing that it 
was a substance likely to produce an obstruction ; if, for instance, he 
had done so in order to throw upon the company’s officers the. necessary 
trouble of removing the rubbish ’ (tv).

In another case upon 3 & 4 Viet. c. 97, s. 15, it was strongly intimated 
that the neglect of a driver and stoker of an engine to keep a good look-out 
for signals, according to the rules of the railway company, whereby a 
collision occurred, and the safety of the passengers endangered, was not

(»') It. »•. Bowray, 10 Jurist, 211. and R. i>. Senior [18001, I Q.B. 280, as to
(«’) It. r. Ilolroyd, 2 M. & Rob. 300. the meaning of ‘ wilfully.'

See Roberta v. Preston, 0 C. B. (N. S.) 208 ;
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an offence within the section (x). But such neglect may come within the 
words of 24 & 25 Viet. c. 97, s. 36, or 24 & 25 Viet. c. 109, s. 34, ante, 
p. 873, or both, ante, p. 874.

On an indictment under 14 & 15 Viet. c. 19, s. 6 (y), for maliciously 
placing a stone upon a railway with intent to obstruct the carriages 
travelling thereon, it appeared that the prisoners, two boys, were seen 
to go upon the railway, and whilst one held the lever by which the points 
were turned, so as to separate two portions of the rails, the other dropped 
a stone between them, so as to keep them separated ; the result would 
have been, had the act not been detected, that the carriages would have 
been thrown off the rail. No motive was suggested except that of wanton 
mischief. The jury were told that it was not necessary that the prisoners 
should have entertained any feeling of malice against the railway company 
or against any person travelling upon it ; it was quite enough to support 
the charge if the act was done mischievously and with a view to cause 
an obstruction of a train (2).

The prisoner was indicted under 14 & 15 Viet. c. 19, ss. 6, 7 (a), for 
maliciously throwing a torch at a railway truck with intent in one count 
to injure it, in another to endanger the safety of persons travelling in the 
truck ; there was, however, no one on the truck upon which the prisoner 
let the torch fall ; and Channell, B., held that there was no evidence to 
support the second count (b).

On an indictment under 14 & 15 Viet. c. 19, s. 7 (a), for maliciously 
throwing a stone into a railway carriage with intent to endanger the 
safety of any person in it, it appeared that there had been considerable 
popular excitement against a person who was about to travel by the train, 
and there was a crowd assembled at the time of its departure, and the 
prisoner had thrown a stone intending to hit him, but without any previous 
ill-will. It was urged that the statute did not apply ; its objects was to 
protect passengers by railways, and not to afford any additional protection 
against common assaults. Erie, .1., after consulting Williams, ,J., said : 
‘ Looking at the preamble of the sections relating to this class of offences, 
which recites that it is “ expedient to make further provision for the 
punishment of aggravated assaults,” and looking also to the provision of 
these clauses as indicated by the terms of sect. 6, immediately preceding 
the section upon which this indictment is framed, 1 consider that the 
“ intent to endanger the safety of any person ” travelling on the railway, 
spoken of in both sections, must appear to have been an intent to inflict 
some grievous bodily harm, and such as would sustain an indictment for

(r) It. r. I’ardenton, ti Vox, 247, Cress- 
well and Williams, ,1.1.

(//) S. Vi was repealed in 18liI. and re­
placed liy 24 & 25 Viet. c. 100, s. 32, anti’, 
P 871

(:) K. r. Vpton, ( ! leaves Vamph. Acts, 
02; 5 Vox, 208, Wight man, ,1.

(n) S. 7 was repealed in 1801 and 
replaced by 24 & 25 Viet. c. 100, s. 33, ante,

(h) R. r. Sanderson. I V. & F. 37. See 
It. r. Court, ante, p. 872. note (c). It is 
reported to have been objected that the

words 1 matter or thing * were rjusdem 
ijnuria with the other words employed, and 
did not include the ease of a combustible 
which could only injure a truck by means 
of fire ; for otherwise the eighth section 
would be nugatory, and t hat section requires 
proof of an intent to destroy the carriage by 
fire. Now, this is an error, for s. 8 has 
nothing to do with railway carriages, but 
only with railway buildings, and it is quite 
clear that s. ti, 7, include everything 
whatsoever that is used with any of the 
intents therein mentioned.
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assaulting or wounding a person with intent to do some grievous bodily 
harm ; but as that is a question of degree, whic h it is impossible to define 
further than in those terms, it must be a question for the jury, upon the 
facts, whether there has been such an intent ' ; and his lordship directed 
the jury, that * in order to convict the prisoner they must be satisfied 
that he intended to inflict on the person at whom he aimed some grievous 
bodily harm ’ (c).

(r) R. v. Hooke, 1 K. k F. 107. ‘ This 
case does not ap|fcar to have been argued 
on the |tart of the Crown, and, with all 
deference to the very learned judges, it 
clearly proceeded on a mistake. 14 & lf> 
Viet. e. 111. contained a number of enact­
ments which had no I fearing whatever on 
each other; the Act was framed to provide 
for totally different matters, which at that 
time called for a remedy for each. Sa. 1 
and 2 related to jicrsons found by night with 
intent to commit felonies. S. 3 related 
to administering chloroform. S. 4 and 
S related to aggravated assaults. Then 
ss. It, 7 and 8 were railway clauses, and it 
is perfectly clear that, although a person 
who committed an offence within either 
s. tt or s. 7, may commit an assault, 
it was not essential to prove an assault in 
any offence contained in them, and no in- 
diet ment upon them ever does allege an 
assault. They were most carefully framed

for the very purpose of including every 
case where there was an “ intent to injure 
or endanger the safety of any person ” ; 
and those words were selected as much 
more general than “ with intent to do griev­
ous bodily harm.” It is also a fallacy to 
suppose that, even if the sections were to 
lie construed together, s. 4 warrants this 
decision ; for though one branch of it is 
“ inflict any grievous bodily harm,” t he ot her 
is “ cut, stab, or wound ” without any 
aggravation ; so that a wound, however 
slight, and given without any intention to 
inflict grievous bodily harm, is within tIn­
sect ion. Every indictment must allege the 
intent to be to injure or endanger tin safety 
of some jierson. and it is very confidently 
submitted that the only proper question to 
Ifc left to the jury in every case is, did the 
defendant do the act with intent to injure 
or endanger the safety of that person ?’ 
C. 8. U.
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CANADIAN NOTES.

OF OFFENCES RELATING TO RAILWAYS AND PASSENGERS THEREON.

Acts Done with Intent to Injure Passengers.—Code sec. 282.
Wantonly Endangering Safety of Persons on Railways.—Code 

sec. 283.
Omission or Neglect of Duty.—There must be a duty to do the 

thing omitted to be done; a promise, not constituting a contract, 
made by a railway manager to do something which the company was 
under no legal obligation to do does not constitute a “duty” under 
this section. Ex parte Brydges, 18 L.C. Jur. 141.

Wilfully Breaking Contract with Railway Under Agreement to 
Carry Mails.—Code sec. 499.

Railway Company Wilfully Breaking Contract to Carry Mails.— 
Code sec. 499.

Damage to Railway with Intent to Render Impassable.—Code sec. 
510.

Injuries Affecting Railway.—Code sec. 517.
Obstructing Railways.—Code sec. 518.
Damaging Goods on a Railway.—Code sec. 519.
Offences Relating to Operation of Railway.—R.S.C. (1906), c. 37.
Conviction, etc.—A conviction under Code sec. 517(/) for doing 

an unlawful act on a railway in a manner likely to cause danger is 
had if it does not disclose the nature of the unlawful act. The King 
v. Porte, 14 Can. Cr. Cas. 238.
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CHAPTER THE SIXTH.

OF ASSAULT AND BATTERY.

Sect. I.—Definition and Punishment.

Many of the crimes classed as offences against the person involve 
assault and battery.

An assault is an attempt or offer to apply force of any kind to another 
person, by striking, touching, or moving him or otherwise applying any 
direct or indirect force to him : as by striking at another with a stick or 
other weapon, or without a weapon, though the party striking misses 
his aim. So, drawing a sword or bayonet, or even holding up a fist in a 
menacing manner, throwing a bottle or glass with intent to wound or 
strike, presenting a gun at a person who is within the distance to which 
the gun will carry, pointing a pitchfork at a person who is within reach, 
or any other similar act, accompanied with such circumstances as denote 
at the time an intention, coupled with an actual or apparent present 
ability, of using actual force against the person of another, will amount 
to an assault (a).

The Queensland Criminal Code, 1899 (b), appears correctly to embody 
the common law in saying that force in the definition of assault and 
battery includes light, heat, electrical force, gas, odour, or any other 
substance or thing whatever if applied in such a degree as to cause 
injury or personal discomfort.

No words, however provoking, can amount to an assault (c). Words 
used at the time of the transaction may so explain the intention of the 
party as to qualify his act, and prevent it from being deemed an assault. 
Thus where A. laid his hand upon his sword, and said, ‘ If it were not 
assize-time, I would not take such language from you/ it was held 
not to be an assault, on the ground that he did not design to do the other 
party any corporal hurt at that time, and that a man's intention must 
operate with his act in constituting an assault (d).

The threat or attempt must be of immediate and not of future or 
contingent injury.

If a person presents a pistol, purporting to be a loaded pistol, so near 
as to produce danger to life if the pistol had gone off, it is an assault in

(а) 1 Hawk. c. 62, s. 1. Bac. Abr. tit. 
‘ Assault and Battery’ (A.). 3 Bl. Com. 
12(1. Burn Just. (30th ed.) tit. ‘ Assault 
and Battery.’ 1 East, P. C. 406. Bull 
(N. P.) 15. Selw. (N.P.) tit. ‘ Assault and 
Battery,’ 1. Addison, Torts (8th ed.) 168. 
Dft. Criminal Code, 1880, cl. 196.

(б) 63 Viet. No. 9, s. 245. This code was

prepared by the Right Hon. Sir 8. Griffith 
now Chief Justice of the High Court of the 
Australian Commonwealth.

(r) 1 Hawk. c. 62, s. 1. Bae. Abr. tit. 
‘Assault and Battery’ (A.). There were 
many ancient opinions to the contrary.

(d) Tubervillc v. Savage, 1 Mod. 3; 86 
E. R. 684 ; 2 Keb. 645.
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point of law, * * in fact the pistol is unloaded. Parke, B., .said :
‘ My idea is, that it is an assault to present a pistol at all, whether loaded 
or not. If you threw the powder out of the pan, or took the percussion 
cap off. and said to the party this is an empty pistol, then that would 
he no assault, for there the party must st that it was not possible that 
he should he injured ; hut if a person presents a pistol which has the 
appearance of being loaded, and puts the party into fear and alarm, that 
is what it is the object of the law to prevent (e).

However, where in an action for assault and presenting a loaded pistol 
at the plaintiff, it appeared that the defendant cocked a pistol, and pre­
sented it at the plaintiff's head, and said that if he was not quiet he would 
blow his brains out : but there was no evidence t hat the pistol was loaded, 
Abinger, C.B., held, that if the pistol was not loaded it would be no 
assault (/). And in another case Tindal, (\J., ruled in the same way (</).

Pointing a loaded gun at half-cock at a person is an assault ; for there 
is a present ability of doing the act threatened, ns the gun can be cocked 
in an instant (h).

It is not every threat, where there is no actual personal violence, that 
constitutes an assault ; there must, in all cases, be the means or present 
capacity of carrying the threat into effect. If. therefore, a man is ad­
vancing in a threatening attitude, e.tj. with his fist clenched, to strike 
another, so that his blow would almost immediately have reached such 
person, and is then stopped, it is an assault in law, if his intent were to 
strike the other man, though he was not near enough at the time to have 
struck him (#).

Where the plaintiff was in the defendant's workshop and refused to 
leave it. and the defendant and his workmen surrounded him, and tuck­
ing up their sleeves and aprons, threatened to break his neck, if he did 
not go out. and fearing that the men would strike him if he did not do 
so. the plaintiff went out ; it was held that this was an assault ; for there 
was a threat of violence exhibiting an intention to assault, and a present 
ability to carry the threat into execution (/).

(0 1$. r. St. tîcorge, » ('. & 1*. 483, 4!Ml. 
It. r. St. (iverge is over-ruled on another 
point by It. r. Duckworth [1892], 2 Q.B. 
S3, mill. p. 842.

(/ ) Blake r. Barnanl, 9 C. & I'. 02lk 
See also an anonymous ease, cnr. Krskinc, 
•I., cited by Ludlow, Svrjt., !t & I*. 492. 
It seems that a very reasonable distinction 
might be made in eases of this kind. If a 
[lerson presents a gun at another, knowing 
it not to be loaded, there can l>o no intent 
to injure in any event, and therefore he 
ought not to be criminally responsible ; but 
if the person, at whom such an unloaded 
gun was presented did anything in self- 
defence, his justification, whether in a civil 
or criminal proceeding, ought to be just tin-

same as if the gun were loaded ; for the act 
of the party presenting the gun led to the 
nut ural consequence t hat the party at whom 
it was presented should defend himself, and 
the ]>urty presenting the gun ought not to 
be permitted to shew the facts to bo other­
wise than ho had himself held them out 
to be. G 8

(-/) B. r. James, I V. & K. 030. In H. v. 
Baker, 1 C. & K. 254, Rolfc, B., seems to 
have held the same opinion.

(A) Osborn r. Veitch, 1 F. & F. 317, 
Willvs, J.

(«) Stephens v. Myers, 4 C. & P. 340, 
Tindal, C.J.

(i) Bead v. Coker, 13 C. B. 850.

American Note.
Bishop (Amer. Crim. Law, ii. 32) agrees 

with the doctrine in K. r. St. (Jeorge,
rather than with that of Blake v. Barnard 
ami It. v. James.
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The plaintiff was walking on a footpath by a roadside, and the defen­
dant, who was on horseback, rode after him at a quick pace ; the plaintiff 
then ran away into his own garden, and the defendant rode up to the gate, 
and shook his whip at the plaintiff, who was about three yards off ; it was 
held, that if the defendant rode after the plaintiff, so as to compel him to 
run into his garden for shelter to avoid being beaten, it was an assault (k).

Battery. -A battery involves something more than an attempt to apply 
force to another person ; but any force whatsoever, be it ever so small, 
being actually applied to the person of a man adversely (i.e. without his 
consent), in an angry or revengeful, or rude or insolent manner, such as 
spitting in his face, or in any way touching hint in anger, or violently jostling 
him out of the way. or throwing water over him, is a battery in law (/). 
For the law cannot draw the line between different degrees of violence, 
and, therefore, totally prohibits the first and lowest stage of it ; every 
man's person being sacred, and no other having a right to meddle with it 
in anv the slightest manner (m). Every battery includes an assault (n).

To cut a man's clothes whilst on his person is an assault, although 
there is no intention to inflict anv bodily injury, and in the ordinary case 
of a blow on the back there is clearly an assault, though the blow is 
received by the coat on the person (o).

Where a policeman was stationed at a door to prevent a person from 
entering, it was held that, if he was entirely passive, like a door or a 
wall put to prevent that person from entering that room, and simply 
obstructing the entrance of that person, no assault was committed (/>).

The injury need not bt effected directly by the hand of the party. 
Thus there may be an assault by encouraging a dog to bite ; by riding 
over a person with a horse ; or by wilfully and violently driving a cart, 
&c., against the carriage of another person, and thereby causing bodily 
injury to the persons travelling in it (7). It is not necessary that 
the assault should be immediate ; thus where a defendant threw a lighted 
squib into a market place, which being tossed from hand to hand by 
different persons, at last hit the plaintiff in the face, and put out his eye, 
it was adjudged that this was actionable as an assault and battery (r). 
And the same has been held where a person pushed a drunken man 
against another, who w'as thereby hurt (#), but if such person intended 
doing a right act, as to assist the drunken man, or to prevent him from 
going along the street without help, and in so doing a hurt ensued, he 
would not be answerable (f).

For an assault or battery to be criminal it must be (I) intentional 
and not merely accidental, (*2) without legal justification or excuse, 
and (3) committed without the consent of the person assaulted or struck,

(k) Mort in r. Shoppeo, 3 C. k P. 373. 
Tenterden, C.J.

(/) Bac. A hr. tit. 'Assault ami Battery* 
(B.). 1 Hawk. c. t»2, s. 2. Puraell v. Horn, 
8 A. k E. 602.

(m) 4 Bl. Coin. 120.
(») Termes de la Ley, ‘ Battery.’ 1 Hawk, 

c. 02, ». 1. Bac. Ahr. tit. ‘ Assault and 
Battery ’ (A.).

(n) H. r. Day, 1 Cox, 207, Parke, B.
(l>) Innés v. Wylie, 1 C. k K. 257,

VOL. I.

Denman, C..T.
0/) See Hopper r. Reeve, 7 Taunt. liOH, 

ami the precedents for assaults of this kind, 
( 'rn. (.'ire. Comp. 82. 3 Chit. ( Y. L 823, 824, 
825. 2 Starkie. Cr. PI. '2d ed.,. 388. 389.

(r) Scott v. Shepherd, 2 W. Bl. 8112 ; 3 
Wik K.B. 403: 1 Smith, LC. (Iltli ed.), 
457.

(*) Short v. Lovejoy [1752], Bull. (N. 
P.) 16, Lee, C.J.

(() Id. Ibid.
3 L
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or under circumstances which make consent no defence by reason of the 
youth or mental incapacity of the person assaulted or because the consent 
is extorted bv fraud or force or is otherwise not really given, or is not by 
law allowed to be given.

Intention. Accident. It is not an assault or battery to lay a hand 
gently on another without hostile intention, but merely to attract his 
attention(m), nor, it is said,to lay hands gently on a man against whom a 
warrant is out and to tell the officer holding the warrant that that is the 
man wanted (v).

It has been held not to be an actionable trespass to the person when 
ft beater was wounded by a shot which glanced off a tree («•). This rule 
excluding civil liability in such a case applies à fortiori to criminal liability.

If one soldier accidentally hurts another by discharging a gun in 
exercise, it is not a battery (.r). And it is no battery if, by a sudden fright, 
a horse runs away with his rider, and runs against a man (;/). So where 
upon an indictment for throwing down skins into a man's yard, being a 
public way, by which a person's eye was beaten out, it appeared by the 
evidence that the wind blew the skin out of the way, and that the injury 
was caused by this circumstance, the defendants were acquitted (z).

Accident is not a defence when the defendant meaning to strike one 
person and unintentionally strikes another person. Thus if one of two 
persons, who are fighting, strikes at the other, and hits a third person 
unintentionally, this is a battery, and cannot be justified on the ground 
that it was accidental (a).

(«) Coward ». Baddeley, 4 H fc N. 478 ; 
28 L J. Ex. 200.

(») 1 Hawk. c. 02, h. 2. Bar. Ahr. (it. 
* Assault and Battery ' (B.). (iriffin ». 
Parsons, Gloucester Lent Ass. 1754. Sel- 
wyn, N. P. (7tli ed.), tit. ' Assault and 
Batter}’,’ 20 n. (I).

(ie) Stanley r. Powell [1801]. I Q.B. 80. 
This decision is discussed and questioned, 
1 Beven, Negligence (3rd ed.), 009.

(x) Weaver ». Ward, Hoh. 134. 2 Rolle 
Ahr. f>48. Bar. Ahr. tit. ‘ Assault and Bat­
tery’ (B.). But if the net were done with­
out sufficient caution, the soldier would lie 
liable to an action at the suit of the party 
injured ; for no man will be excused from a 
trespass, unless it he shewn to have been 
caused by inevitable necessity, and entirely 
without ids fault. Dickenson ». Watson, Kir 
T. .Tones, 20.1. I'nderwood ». Hewson. I 
Mr. 09.1. 2 W. Bl. 890. Kelw. (N. P.) lit. 
' Assault and Battery,’ 27. I Beven, 
Negligence (3rd ed.) 0.1,1.

(y) Gibbons ». Pepper, 4 Mod. 400; 2 
Salk. 037 ; 1 Ixl. Baym. 38. But if the 
horse's running against the man were occa­
sioned by a third person whipping him,such 
third person would he the trespasser. Mae. 
Ah. tit. ‘Assault and Battery’ (B.). And 
upon the principles which have been before 
mentioned, such an net in a third jx-rson, 
causing death to any one, may, under cer­
tain circumstances, amount to felony. 
Ante, p. 781. The plaintiff was walking 
along a public street when the defendant

seated on the box of 1ns carriage, which 
was drawn by two horses and driven by a 
man then under his control, came down a 
cross street. The horses, frightened by the 
barking of a dog, ran away. The driver 
was unable to hold them in, but told the 
defendant to leave them to him. The de­
fendant accordingly sat passive, while the 
driver, trying to turn the horses so as to 
prevent them from running into a shop 
window opposite, pulled them aside towards 
the spot where the plaintiff then happened 
to he ; but, on nearing her, endeavoured 
vainly to draw them away from her. They 
ran against her. and she Ix-ing hurt, sms I 
the defendant for negligence, and trespass. 
The jury found the defendant free from 
negligence, and that the occurrence was 
mere accident. Held, that ho was not 
liable in trespass. Holmes ». Mather. L. B. 
10 Kx. 201 ; 44 L. .1. Ex. 170.

(:) B. ». Gill and another. I Str. 190.
(«) James ». Campbell, il ('. & I’. 372, 

Bosanquet, J. Gf. Foster, (V. L. 201. ‘As 
the blow, if it had struck the party at whom 
it was aimed, would have been a battery, 
so it was though it struck anot her person : 
just in the same way as if a blow intended 
for A. hits and kills B., it will be murder or 
manslaughter, according as it would have 
been murder or manslaughter if the blow 
had hit A. and killed him.* C. K. G. See 
B. ». Hunt, I Mood. 93. In Hall ». Kearnley, 
3 tj. M. 919, it was held that inevitable 
accident arising from superior agency is a
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The prisoner, in striking at a man with whom he had been fighting, 
struck and wounded a woman beside him. lie was indicted for unlaw­
fully and maliciously wounding the woman. The jury found that the 
blow was unlawful and malicious, but the striking of the woman was 
purely accidental, and not such a consequence of the blow as the prisoner 
ought to have expected. The prisoner was convicted, and it was held that 
the conviction was right (6).

Justification of the Use of Force. -The use of force against the 
person of another without his assent is in certain cases lawful, e.g. 
where the force is used (a) in the due execution of the law, (b) in lawful 
correction, (c) in defence of person or property.

Lawful Arrest. -The right to use force is correlative to the right to 
arrest, whether with or without written warrant from a judicial officer (c).

If an officer of justice has a warrant for the*arrest of a man who will not 
suffer himself to be arrested, the officer may lay hands on the person to 
be arrested and use such force as is necessary to effect the arrest. And it 
may be lawful to lay hands on a man in order to serve civil process upon 
him (d).

The force used is limited to that necessary for the purpose of effecting 
the object in view, and if there is an excess of violence the officer is guilty 
of assault (e). Where one of the marshals of the City of London, whose 
duty it was on the day of a public meeting in Guildhall, to see that a 
passage was kept for the transit of the carriages of the members of the 
corporation and others, directed a person in the front of the crowd to 
stand back, and on being told by him that he could not for those behind 
him, struck him immediately on the face, saying, that he would make 
him, it was held that a more moderate degree of pressure ought to have 
been exercised, and some little time given to remove the party in a more 
peaceable way, and that consequently the marshal had been guilty of a 
too violent exertion of his authority (/).

An officer having a warrant to search for an illegal still in the defen­
dant's house, the defendant asked to see the warrant, and it was given 
him, and he then refused to return it, upon which the officer endeavoured 
by force to retake it, and a scuffle ensued, it was held that the officer was 
justified in using so much violence as was necessary to retake the warrant, 
and no more (#/).

defence under the general issue ; hut that a 
defence which admit* that the accident 
resulted from an act of the defendant must 
Ih- pleaded. In an action for assault, where 
the defendant had thrown a stick, and hit 
the plaintiff, hut it did not ap|>ear that he 
threw the stick with the intention of hitting 
the plaint iff ; Rolfe, It., is reported to have 
held that this was not sufficient to consti- 
tute an assault, as it did not appear for 
what purpose the stick was thrown ; and it 
was therefore fair to conclude that it was 
thrown for a proper purpose, ami that the 
striking of the plaintiff was merely acci­
dental. Alderson r. Waistell, I V. & K. 
il‘18. Rut this ruling may well he doubted, 
at all events as far as relates to a civil suit. 
See ante, p. 882, note (r). C. S. 0.

(&) R. r. Latimer, 17 Q.B.I>. 3.W lit 
discussing R. r. IVmhliton, L. R. 2 C. R. 
119, where in throwing a stone at a man the 
prisoner broke a window, Bowen, J., sug­
gested that, if in R. r. Latimer the facts 
were that the prisoner meant to strike a 
pane of glass ami hit a jierson hy accident, 
it might have been that the malice shewn 
would he insufficient.

(r) Vide ante, pp. 721 d *eq.
(d) Harrison r. Hodgson, 10 R. & ('. 44"». 

See 2 Kollo Ahr. Mtl.
(r) Levy v. Kdwards, I & l‘. 40, Rur-

(/) I mason r. Cope, 5 * I1. 199, Tin-
dal. C..Î.

(g) R. » Milton. M. & M. 107 : 3C. A V. 
31, Tentcrdcn, C.J.

3 1.2
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The justification extends to persons lawfully ac ting in aid of the peace 
officer and to private persons lawfully engaged in effecting an arrest, and 
extends to preventing the escape before or after arrest of the person to be 
arrested and to preventing his rescue from others. The causing of death 
or grievous bodily harm is justifiable in cases where the arrest is for 
felony (ft).

Arrest by Railway Officer. —On an indictment for assaulting J. 8., 
it appeared that the prisoner got into an empty third-class carriage 
proceeding from Manchester to Stoke-upon-Trent, and got out on the 
wrong side at North Road Station, and being asked by the ' for his 
ticket, he said he had none, and had intended to get out at the station for 
Crewe. No other demand was made on the prisoner; but the guaid 
ordered him to get into a second-class carriage, and locked the doors. 
The train then proceeded to Stoke, a distance of several miles. The 
prisoner, on getting out, was asked for his ticket ; and on his not pro­
ducing it, the second-class fare from Manchester to Stoke was demanded. 
It not being paid, the policeman at the station collared the prisoner, 
who gave him a blow and got away, lie was pursued and retaken, when 
he cut the policeman’s hand. The reason alleged for bringing the prisoner 
to Stoke was, that it was the headquarters of the railway authorities, and 
there was no mode of dealing with the prisoner at the North Road Station. 
Wight man, J., told the jury (after stating the facts that occurred at the 
North Road Station), ‘ the guard, instead of then taking him on the 
specific charge of going so far without his ticket, which perhaps he might 
have done, takes him in a second-class carriage to Stoke, several miles out 
of the v. A ticket from Manchester to Stoke is there demanded and 
after - i ds the full fare. It seems to me that this is clearly beyond the 
law id that the railway authorities had no right to demand the fare from 
N Road to Stoke. I do not give any opinion as to the right to convey

ison refusing to produce his ticket at one station on to another, on the 
narge of not paying his fare for that part of the journey which the prisoner 

had voluntarily and fraudulently performed ; but whatever might have 
been the situation of the parties, if, on demand and refusal of the ticket 
or fare at North Road, the charge was there made, and he had been con­
veyed to Stoke for the purpose of dealing with it ; here, the arrest being for 
non-payment of the fare to Stoke, the apprehension was illegal, and the 
prisoner had a right to resist it ’ (i).

Lawful Correction. -A parent may chastise his child (/), a school 
master his pupil (Â.), and a master his apprentice (l), if the chastisement 
is moderate in the manner, the instrument, and the quality, and the child 
is old enough to appreciate correction (tn). Rut an upper-servant cannot 
justify beating an under-servant for disobedience to orders (n).

(A) ante, ]>p. 721, 727.
(«) R. v. Mann,0Cox,461. See Chilton v. 

London and Croydon Rail.Co.,Hi M.& W.2I2. 
King r. Met. Dist. Rail. Co., 72 J. 1*. 294.

()) 1 Hawk. c. 00, ». 23: e. 02, h. 2. 
HhIIiw.1I r. Counaell, 38 L. T. (N. S.) 170. 
This parental ]>ower is expressly preserved 
by 8 Kdw. VII. e. 07. h. 37. pod, n. 921.

(k) See Cleary i\ Booth 11893). 1 Q.B. 
054, and ante, p. 707

(/) The right to chastise servants is 
recognised at common law. R. r. Maw 
gridge, 17 St. Tr. 07 ; Kel. (J.), 133 ; and 
nee 33 Hen. VIII. c. 12, ss. Hi, 19. But 
except as to servants to whom the master 
is in loro parentis, it cannot now he safely 
exercised. See Maedonell, Master and Ser­
vant (2nd ed.), 29, 30.

(»i) R. r. (irillin, 11 Cox, 402, Martin, B. 
(«) R. v. Huntley, 3 C. & K. 142,1‘latt, B.

3
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The infliction of corporal punishment under tho lawful sentence of a 
competent Court (o) is of course justifiable, if the punishment does not 
exceed the number of stripes prescribed bv the sentence and is inflicted 
with the prescribed or a lawful instrument (p).

Use of Force by Commanders of Ships -Officers of a ship, whether 
of the Royal Navy (7) or the merchant service (r), appear not now to be 
entitled to inflict corporal punishment, in port or at sea, on any of the 
crew, for disobedience to orders, or for any cause (#), except in the case of 
ship s boys in the Royal Navy (<), or apprentices to the sea service (tt). 
But the captain can justify the use for the purpose of maintaining good 
order and discipline on the ship, such force as he believes on reasonable 
grounds to be necessary and as is under the circumstances reasonable.

It was held in an old case that a defendant may justify even a mayhem, 
if done by him as an officer in the army, for disobeying orders ; and that 
he may give in evidence the sentence of a council of war, upon a petition 
against him by the plaintiff ; and that if. by the sentence, the petition is 
dismissed, it will be conclusive evidence in favour of the defendant (u).

Where parish officers, by force and against her consent, cut off the 
hair of a young woman who was an inmate of a workhouse, it was held au 
assault (r).

Consent.—The person assaulted may be too young to appreciate the 
nature of the act done or to do more than submit without actually con­
senting to it ; and submission by a child in the hands of an older and 
stronger person and possibly acting under fear or a sense, of constraining 
authority is not equivalent to consent. Where two boys of eight years 
of age submitted to indecent acts on the part of a grown-up man in 
ignorance of the nature of the acts to be done and done, the man was 
held to be rightly convicted of an indecent assault (tc).

By the Criminal Law Amendment Act, 1880(1!$ k 41 Viet. c. 45), in 
the case of an indecent assault on a child of either sex under thirteen, it 
is no defence that he or she consented (x).

Fraud. -A consent obtained by fraud, or threats, or violence, is no 
answer to proc- " jr assault. Where tin* defendants told the mother
of a child of which she had been delivered that it was to be taken to a 
nursery or institution to be brought up. and they put the child in a bag 
and hung it upon some park-pules at the side of a footpath, and it was 
likely that the putting a child of so tender an age into a bag and hanging 
the bag on the pales would cause its death ; Tindal. held that the

(o) Vide unit, p. 21."».
(/>) Flogging Is not now inflicted as a 

sentence of a court-martial, nor has any 
officer now any viylit to strike a Holdier 
except in necessary defence, or in order to 
effect a lawful arrest. As to former law see 
R. r. Wall. 28 St. Tr. 51, 145.

(</) See p. 767.
(r) See 57 & 58 Viet. c. UU. ss. 220 238. 

Macdoncll, Master and Servant (2nd cd.),
31.

(*) A contrary opinion seems at one time 
to have been held. The Aijinrourl, I Hag#. 
Adm. 271. Land» v. Burnett, 1 (>. & J. 201.

(f) 20 & 30 Viet. c. 108, h. 50, as modified 
by the King’s Regulations (ed. 1908), Arts.

744. 780.
(II) Vide unit, p. 884.
(m) bane r. Heglterg, 1008. per Treliy, 

cited in Hull. (X. I'.) 10.
<»•) Fordo r. Skinner, 4 C. & I*. 230, 

Bayley, J.
('«•) R. r. bock, L. It 2 ('. ('. K. 10 ; 42 

L. J. M. V. 5. See R. r. Woolustoli, 12 Cox, 
180.

(x) As to consent in the case of sexuul 
offences, ride /mit, p. 034 el ttq. Though a 
girl of 12 is old enough to contract a lawful 
marriage, she cannot consent to unlawful 
carnal intercourse so as to relievo the male 
party to the intercourse from criminal 
responsibility.

7087
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defendants were guilty of an assault ; for the mother gave consent in 
reliance on the pretence that the child was to he taken to some institution, 
and as that pretence was false, it was no consent at all (;/).

Criminal responsibility for the use of any means intended to cause 
death nor to the doing of any act which is in itself an offence against 
the law, is not removed by the consent of the person on whom they are 
used, to the use of the means (z). The same rule applies as to the use of 
force likely to cause death or serious hurt, if used with knowledge of the 
consequences likely to ensue and with indifference and recklessness as 
to whether death or serious injury would ensue (a).

Consent may be given to acts done in the regular course of a lawful 
game (/>), such as cricket or football, which, apart from consent, would 
be assault. Thus if two, by consent, play at cudgels, or singlestick, or 
wrestling, and one happens to hurt the other, it would not amount to a 
battery, as their intent was lawful and commendable, in promoting 
courage and activity (c). In playing such games disregard of the rules 
might afford evidence of hostile intent or recklessness, or that the act 
done was not of the class of act consented to by the person struck (</).

But this rule does not extend to protect persons who give blows in 
a duel with dangerous weapons (e), or in fencing with naked swords ( /"), nor 
in a fight by consent, whether for a prize or not (7), nor where the 
force used is such as to involve a breach of the public peace, and to affect 
the as well as the person struck (//). And where a prize or other
fight takes place, and a number of persons are assembled to witness it, if 
they have gone thither for the purpose of seeing the combatants strike 
each other, and were present when they did so. they are all in 
law guilty of an assault : and there is no distinction between those who 
concur in the act and those who fight (/) ; and it is not at all material 
which party struck the first blow, for if several are in concert, encouraging 
one another and co-operating, they are all equally guilty, though one 
only committed the actual assault (/). And if persons are voluntarily

(//) H.r.Maroh, IC. & K.41MI. Tiudal.CJ , 
avoided Maying whether the act would 
have been an assault if the mother had 
consented to all that was done. The acts 
of the prisoners would fall within 21 & 2.'i 
Viet. c. 100. a. 50, post, p. 004.

(;) e.ij. illegal operations on women, 
mile, p. 750.

(«) Ante, p. 750.
(/1) Ah to the unlawfulness of certain 

games or sports, vide mile, pp. 785, 780.
(r) Mac. A hr. tit. ‘ Assault and Battery, 

referring to Dalton, c. 22. Bro. Coron. 220.
(d) See R. r. Bradshaw, 14 Cox, 85: 

charging at foot hall.
(c) Ex /Mirte Barronct, 1 K. & B. I ; 

Dears. 51. In 1 Hast, P.C. 200, it is said : 
In cases of friendly contests with weapons, 
which though not of a deadly nature may 
breed danger, there should be due warning 
given that each party may start upon equal 
terms. For if two were engaged to play at 
cudgels and the one made a blow at the

other likely to hurt before he was on his 
guard and without warning and death en­
sued. the want of due and friendly warning 
would make such act amount to man­
slaughter.'

(/) I Male, 473.
(</) In the notes to Bae. A hr. u hi »upnt, 

the ease of Boulter v. Clarke, Abingdon Ass. 
cor. Parker, C.B., Bull. (N. P.) 1(1, is re­
ferred to, in which it was ruled that it was 
no defence to allege that the plaint ill" and 
defendant fought together by consent, tIn­
fighting itself being unlawful : and the ease 
of Matthew r. Ollerton, Comb. 218, is also 
referred to as an authority, that if one 
license another to beat him, such licence is 
no defence, because it. is against the peace.

(Zi) Vide mile, p. 785.
(i) R. r. Perkins, 4 0. & P. 537, Pattc- 

8on,.I. R. r. Hunt, 1 Cox, 177.
(/) Anon. 1 licw. 17, Bayley, J. It. r. 

Iicwis, 1 C. Hi K. 419. R. ». Coney, 8 Q.B. 
D. 514. Ânk, p. 7S6.

9
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present, the mere presence unexplained may, it seems, afford 
some evidence for the consideration of the jury, although voluntarily 
presence would not of itself be necessarily conclusive evidence of an 
assault (À).

In the case of dangerous exhibitions and performances, the question 
may arise as to how far consent can be given to acts involving danger 
to the life or limb of the person consenting. This is settled as to males 
under sixteen and females under eighteen, by the Dangerous Performances 
Acts, 1879 and 1897, post, p. 910.

Consent to a surgical operation frees the operator from criminal 
responsibility for assault, when freely given with knowledge of the purpose 
of the operation and when the purpose is lawful and the operation is 
performed with professional skill. And the trend of legal opinion is 
in favour of the proposition that no criminal responsibility is incurred by 
a surgeon who, with proper care and skill, and for the physical benefit of 
a sick person, performs on him a surgical operation even without his 
consent (/).

Defence of Person or Property —The use of force is lawful for the 
necessary defence of self or others or of property ; but the justification 
is limited by the necessity of the occasion and the use of unnecessary force 
is an assault (m).

Thus if one confines a friend who is mad, and binds him, &c., in such 
a manner as is proper in such circumstances ; or if a man forces a sword 
from one who offers to kill another therewith ; or if a man gently lays his 
hands upon another, and thereby stays him from inciting a dog against a 
third person ; he cannot be indicted for assault or battery (n). So if A. 
beats II. (without wounding him, or throwing at him a dangerous weapon), 
who is wrongfully endeavouring, with violence, to dispossess him of his 
lands, or of the goods, either of himself or of any other person, which 
have been delivered to him to be kept, and will not desist upon A.'s 
laying his hands gently upon him, and disturbing him. And if a man 
beats, wounds, or maims one who is making an assault upon his own 
person, or that of his wife, parent, child, or master ; or if a man fights 
with, or beats, one who attempts to kill any stranger ; in these cases 
also it seems that the party may justify the assault and battery (o), and 
a wife may justify an assault in defence of her husband (p).

With respect to assaults by a master in defence of his servant, Lord 
Mansfield said : ‘ I cannot sav that a master interposing, when his servant 
is assaulted, is not justifiable under the circumstances of the case ; as well

(A ) R. Coney, 8 Q.It. D. 534.
(/) By the Draft Code of 1880, el. 08, 

Kvery one is protected from criminal 
responsibility for |x*rforming with reason­
able care and skill any surgical operation 
upon any person for his benefit : provided 
that performing the operation was reason­
able. having regard to the patient’s state at 
the time and to all the circumstances of the 
case.’ The proposition contains no direct 
reference to the consent or dissent of the 
patient. It is accepted as the law by 
Sir ,1. F. Stephen (Dig. Or. L. (tith ed.), Art. 
220). It corresponds to part of s. 92 of the

Indian Penal Code, and has been embodied 
in the Criminal Codes of Canada (Rev. Stall.
Can. 1906, o. 146, s. 65)} New Zealand 
(1893, No. 50, s. 09); Queensland (1899, 
No. 9. s. 282); Western Australia (1901, 
No. 14. s. 257); and Northern Nigeria.

(m) See R. r. Driscoll, ('. & M. 214.
(/<) I Hawk. c. 00, s. 23; Bac. Abr. tit.

* Assault and Battery * (C.).
(o) I Hawk. c. 00. s. 23, and the numerous 

authorities there cited. Bac. Abr. tit.
* Assault and Battery ’ (C.).

(/>) Loward v. Bascley, 1 Ld. Raym. 
02.
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as a servant interposing for his master ; it rests on the relation between 
master and servant ’ (//).

Son assault demesne is a good defence to an indictment for assault and 
battery (r). If one. man strikes another a blow, or does that which amounts 
to an assault on him, that other has a right to defend himself, and to st rike 
a blow in his defence without waiting till he is struck (rr), but he has no 
right to revenge himself ; and if when all danger is past he strikes a blow 
not necessary for his defence, he commits an assault and battery («). It 
is not, however, every trilling assault that will justify a grievous and 
immediate mayhem, such as cutting off a leg or hand, or biting off a joint 
of a man's linger; unless it happen accidentally, without any cruel or 
malignant intention, or after the blood was heated in the scuffle, but 
it must appear that the assault was in some degree proportionable to the 
mayhem (/). I f a party raise up a hand against another, within a distance 
capable of the latter being struck, the other may strike in his own defence, 
to prevent him, but he must not use a greater degree of force than 
is necessary (u). For if the violence used be more than was necessary to 
repel the assault, the party may be convicted of an assault (r).

It should be observed, with respect to an assault bv a man on a party 
endeavouring to dispossess him of his land, that where the injury is a 
mere breach of a close, in contemplation of law, the defendant cannot 
justify a battery without a request to depart ; but it is otherwise where 
any actual violence is committed, as it is lawful in such case to oppose 
force to force : therefore, if a person break down the gate, or come into 
a close vi et annis, the owner need not request him to be gone, but may 
lay hands on him immediately ; for it is but returning violence with 
violence (tv). 1 f a person enters another’s house with force and violence, the 
owner of the house may justify turning him out (using no more force than 
is necessary), without a previous request to depart : but if the person 
enters quietly, the other party cannot justify turning him out without a

(</) Ticket r. Rviul, Lotît. 215; and we 
1 Hawk. v. tiO, a. 24. In one old caw it was 
said that a master cannot justify an assault 
in defence of his servant because lie may 
have an action for loss of his services. 
Le ward r. Hawley, 1 Ld. Kaym. 112. I 
Salk. 407. Hull. (N. P.) 18. It is said 
that a servant cannot justify beating an­
other in defence of his master's son, though 
lie were commanded to do so by the master, 
because lie is not a servant to the son, and 
that for a like reason a tenant may not lient 
another in defence of his landlord. 1 Hawk, 
c. 60, s. 24.

(r) I Hawk. c. 62. s. 3.
(rr) R. r. Carmen Dcana, 73 J. P. 225; 

25 T. L. It. 301». adopting the statement in 
Archbold, Cr. PI. (23rd cd.), 837.

(») It. t. Driscoll. ('. & M. 412. Cole­
ridge, .1. Coke (Co. Litt. M2 a) cites from 
Hraeton, rim ri re )* Here lin I, mislo fiat 
mode rami ne inculpât a’ tutehr, non ad stum n- 
dam vindirlam, sal ad propulsandam in­
juriant. Hull. (N. P.) 18. As to when 
mere wools will reduce a murder to man­
slaughter, see an/e, p. 693.

(/) 1 East, P.C. 402.
(m) Anon. 2 Lew. 48, Parke, H.
(••) It. r. Maliel. !)(', A P. 474. Parke. It. 

It. r. Whalley, 7 C. A P. 245, Williams, ,1.
(u>) (Ircen r. (ioddard. 2 Salk. 641. In 

a case of this kind, however, it should seem 
that the violence must be considerable, and 
continuing, in order to justify the applica­
tion of force by the owner, without some 
previous request to depart ; at least, if the 
force applied lie more than would lie 
justified under a tnoUiler manus imposa it : 
for in a ease of assault and battery, where 
the defendant pleaded son assault demesne, 
and the plaintilT replied that lie was pos­
sessed of a certain close, and that the de­
fendant broke the gate and chased his 
horses in the close, and that he, for the 
defending his possession, molliter insult am 
fecit upon the defendant, the replication 
was adjudged to Ik- bad ; and that it should 
have been molliter mantis imposait, as the 
plaintiff could not justify an assault in 
defence of his possession, leeward r. 
Hawley, 1 I/I. Ravin. 62. Hull. (N. P.), 
IV.
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previous request (x). For ‘ there is a manifest distinction between 
endeavouring to turn a man out of a house or close into which he has 
previously entered quietly, and resisting a forcible attempt to enter : in 
the first case a request is necessary ; in the latter not ’ (y). So, if one 
come forcibly and take away another’s goods, the owner may oppose 
him at once. for there is no time to make a request (»). And the owner of 
goods (or his servant, acting bv his command) which are wrongfully in 
the possession of another, may, after requesting him to deliver them up, 
justify an assault in order to repossess himself of them (a). It seems also 
that a person who has a right of way or other casement may justify using 
so much force as maybe necessary to enable him to exercise that right, or 
to prevent another from interrupting it (b). But, in general, unless there 
be violence in the trespass, a party should not, either in defence of his 
person, or his real or personal property, begin by striking the trespasser, 
but should request him to depart or desist ; and, if that is refused, 
should gently lay his hands upon him in the first instance, and not proceed 
with greater force than is made necessary by resistance (c). Thus, where 
a churchwarden justified taking off the hat of a person who wore it in 
church, at the time of divine service, the plea stated that he first requested 
the plaintiff to be uncovered, and that the plaintiff refused (d). And in 
all cases where the force used is justified, under the particular circumstances 
of the case, it must appear that it was not greater than was reasonably 
necessary to accomplish the lawful purpose intended to be effected (e). 
Therefore, though an offer to strike the defendant, first made by the 
prosecutor, is a sufficient assault by him to justify the defendant in 
striking, without waiting till the prosecutor had actually struck him first ; 
yet. even a prior assault will not justify a battery, if such battery be 
extreme ; and it will be matter of evidence, whether the retaliation of the 
defendant were excessive, and out of all proportion to the necessity or 
provocation received (/).

Procedure Except in the cases falling within 24 & 25 Viet. c. 100, 
ss. 44, 45 (post, pp. 897, 898), the person assaulted may take both civil 
and criminal proceedings against his assailant ; for the penalty imposed 
in the criminal prosecution, and the damages to the party in the civil 
action, are perfectly distinct in their nature (7), but the Court of Queen’s 
Bench refused to sentence a party convicted of an assault while an 
action was pending for the same assault (/«).

There is no objection to including assaults on two persons in the 
same indictment (if they were committed as part of the same 
transaction) (»), nor to inserting several counts in the same indictment

lr) Tullay ». Heed, I C. A P. fi. Park, .1. 
And see K. »■. Meade, I Lew. IS4. R. 
Wild, 2 Lew. 214.

(y) I'ulkinahorn » . Wright, 8 Q.B. 107. 
(:) tireen v. Cuddard. 2 Salk. 041. 
l'«) Blades r. Hik'L's. In ('. B. (N. S.i 713. 
p'l Bird » . Jones, 7 (j. B. 742. Patteson, 

J.. 2 Roll»- A hr. * Trespass,’ p. .'47 i K. i. pi. I 
A 2. which r»‘st on Y.B. 3 Hen. IV. f. If, 
and II Hen. VI. f. 23.

(r) Weaver v. Bush, 8 T. R. 78. 1 Selw.
N. P.), tit. ‘ Assault and Battery," 30, 40.

(d) Hawc r. Planner, I Winn. Sail ml. 13. 
M I Hast. P.r. 40<;.
(/) Bull. (N. P.) 18. I Hast. P.r. 400. 

See onlf, pp. 002 > t wq.
(•/I Jones r. (lay, I B. A P. 101. I Selw. 

(N. P.) tit. ‘ Assault and Battery,’ 27, 
note (2). I Hawk. e. <12. s. 4. Bac. Ah. 
tit. ‘ Assault and Battery " (I).).

(A) R. ». Mahon, 4 A. A K. 571», and him; 
Ex i*irt< , (lent., ibid., note, ami R. v. 
(4wilt, 11 A. A K. *87.

(») The reason for the rule is that assault
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for distinct assaults, and it has long been the constant practice to 
receive evidence of several assaults upon the same indictment (/) ; nor is 
there any objection to an indictment charging an assault by two 
persons jointly. On such indictment cither or both may he convicted 
according to the evidence (/•). * Cannot the King call a man to account 
for a breach of the peace, because he broke two heads inst ead of one V (/).

Pleas.—Whatever is a legal justification or excuse for an assault or 
imprisonment, such as son assault demesne, the arrest of a felon, &c., may, 
upon an indictment, be given in evidence under the general issue (//#).

As every battery includes au assault (n), it follows, that on an indict­
ment of assault and bat tery, in which the assault is ill laid, if the defendant 
be found guilty of the battery it is sufficient (o).

Wherever a count for a misdemeanor contains a charge of assault 
accompanied with circumstances of greater or less aggravation, the jury 
may find the defendant guilty of a common assault, and acquit him of the 
circumstances of aggravation (/>).

Punishment.—By the Offences against the Person Act, 1801 (21 & 25 
Viet. e. KM)), s. 17 (7), ‘ Whosoever shall be convicted upon an indictment 
of any assault occasioning actual bodily harm (r) shall be liable, at the 
discretion of the Court, to be kept in penal servitude . . . (s),and whosoever 
shall hr convicted upon an indictment for a common assault shall he liable, 
at the discretion if the Court, to he imprisoned for am/ term not exceedim/
is » misdemeanor only ; and that the prose, 
tutor in not, as in felony, required to 
elect on which count lie will proceed. But 
if the joinder embarrass the defence the 
Court can quash the indictment or sever 
the trial of the counts.

(y) 1 Chit. Or. L. 254. It. r. Davies, 5 
Cos. 828.

(k) In two eases included in the sixth 
edition of this work, Vol. iii. pp. ."117, 
818. rulings are reported which seem to 
he incorrect and misleading. In the first, 
It. r. Troughton, 1 Cox, 197, on an indict­
ment against two defendants for com­
mitting an assault, the prosecution proved 
an assault committed by one, with which 
the other had nothing to do, and it was 
urged that the latter was entitled to lie 
acquitted, as an assault answering the de- 
cription of that in the indictment had been 
proved, and, as there was only one count, 
more than one assault could not he proved ; 
and it was held that the latter must he 
acquitted, on the ground that the assault 
proved was not the assault charged. It 
was then objected, for the other defendant, 
that as the count was for a joint assault, 
this defendant could not lie convicted of an 
assault hy him alone, and t hat he only came 
prejiared to answer that joint assault ; and 
it was held by Bullock, Commr., after 
consulting the Recorder of London, that 
this defendant must be acquitted. ‘The 
second ruling is clearly wrong, and the two 
rulings are inconsistent.* C. 8. G. In R. 
v. (Jordon, 1 Cox, 259, on an indictment 
containing one count for an assault against

two persons, an assault hy one was proved, 
in which the other was not at all implicated, 
it was held hy the same judge that one 
assault to which the indictment was applic­
able having liecn proved, evidence of other 
assaults could not he gone into. .Mr. 
(Jreaves on this ease says : * This ruling is 
directly contrary to the second ruling in 
the last ease. The point is not a question 
of law : it is merely a question for the dis­
cretion of the Court, and as any number of 
assaults may be tried under one indictment 
containing a count for each, there seems no 
good reason for confining the evidence on 
one count to the first assault that may 
hap|H*n to be proved. Niante v. Pricket, 
I Camp. 4.T7, was cited in support of the 
objection.’

(/) Per Curiam in R. v. Benfield, 2 Burr. 
984, over ruling the contrary decision in 
R. v. CIcndon, 2 Ld. Ravin. 1572 ; 2 Ntr. 
•70.

(m) 1 Hawk. c. (12, a. It. I East. P.C. 
409, 428. Bac. Abr. tit. ‘ Assault and 
Battery.’

(«) Ante, ]». 881.
(n) I Hawk. c. 92, s. 1.
(/>) R. r. Oliver, Bell. 287. R. f. 

Ycadoii, L. & C. 81. R. r. Taylor, L R. 
1 C. C. It. 194.

(</) Taken from 14 & 15 Viet. c. 100, s. 29.
(r) Vide iinte, p. 8511.
(«) For not less than three nor more than 

five years, or to imprisonment with or 
without hard labour for not over two 
years, 54 & 55 Viet. c. 99, s. 1, ante, pp. 211. 
Ilf,
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one year, with or without hard labour’(t). The Court may in addition to 
or oh an alternative to the above punishments impose a fine and (or) put 
the offender under recognisances, with or without sureties, to keep the 
peace, and be of good behaviour («), or release him on probation (r). 
As to the liability of the offenders to pay costs, see Book XII. 
Chapter V. tit. ‘Costs/ post, Vol. ii. p. 2039.

Sect. II. -Of Certain Aggravated Assaults.

Most crimes classed as offences against the person involving assault 
or battery have been dealt with under their more special t itles. But there 
remain certain forms of assault which are punishable more severely than 
common assault by reason of some circumstance of aggravation, either 
from the place in which, or the person upon whom, the assault is com­
mitted. or else from the great criminality of the purpose or object intended 
to be. effected, or the amount of personal injury inflicted.

In Churches and Churchyards. As to assaults in churches and 
churchyards or on ministers of religion, ride ante, pp. 101-108.

In Royal Palaces. By the ancient law before the Conquest, fighting 
in the King's palaces, or before the King's s, was " *d with 
death (tv). 33 Hen. VIII. c. 12, provided severe punishment for all 
malicious striking» bv which blood was shed within any of the King’s 
palaces or houses, or any other house, at such time as the royal person 
happened to be there abiding ; but these provisions were repealed in 1828 
(9 (ieo. IV. c. 31, s. 1).

In Courts of Justice. Striking in the King’s superior courts of 
justice in Westminster Hall, or in any other place, while the Courts were 
sitting, whether the Court of Chancery, Exchequer, King’s Bench, or 
Common Pleas, or before justices of assize, or Oyer and Terminer, was 
considered to be * even more severely than striking in the King’s
palace ; perhaps for the reason that, those Courts being anciently held 
in the King’s pal • and before the King himself, striking there included 
not merely contempt against the King’s palace but something more, 
namely, the disturbance of public justice (./•). So that, though striking 
in the King’s palace was not punished with the loss of the offender’s hand 
unless some blood were drawn, nor even then with the loss of lands and 
goods, the drawing of a weapon only upon a judge or justice in such Courts, 
though the party struck not, was regarded as a great ‘ misprision,’ 
punishable by the loss of the right hand, perpetual imprisonment, and 
forfeiture of the party’s lands during life, and of his goods and 
chattels (y). And a similar punishment might be inflicted on a man who, 
in the same Courts, and within their view, struck a juror or any other 
person, either with a weapon, or with hand, shoulder, elbow, or foot ; but 
he was not deemed to be liable to such punishment if he made an assault

(() The word* in italic# were new in 18M. 
The usual common-law punishment for 
assault was tine, imprisonment without 
hard lalxjur ami (or) the finding of sureties 
to keep the peace. See 4 HI. Com. 217. 
1 East. I\C\ 41 Ht, 428.

(u) 24 & 25 Viet. c. 100, #.71,ante, p. 218.

(»•) AnO, p. 227.
(«•) 4 HI. Com. 124.
(/) 3 Co. Inst. 140. 4 HI. Com. 125.
(jy) Staundf. 38. 3 Co. Inst. 140, 141. 

I Hawk. c. 21, h. 3. 4 HI. Com. 125. I
East. I\(\ 408. See R. v. .Stobbs, 3 T. R. 
737, 738.

514

5155
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only, anil did not strike (e). And a man guilty of this offence could not 
excuse himself bv shewing that the person so struck by him gave the first 
offence (a).

The three first counts of an information set forth a special commission 
for the trial of 0. and others for high treason ; and that, pending the 
sessions, after the acquittal of ()., and before any order or direction had 
been made by the Court for his discharge, the defendants, in open Court, 
&c., made a great riot, and riotously attempted to rescue him out of the 
custody of the sheriff, to whose custody he had been assigned by the 
justices and commissioners ; and, the better to effect such rescue and 
escape, did, at the said sessions, in open Court, and in the presence of the 
said justices and commissioners, riotously, &c., make an assault on one 
,1. R., beat, brui.se, wound, and ill-treat, the said J. R., and thereby impede 
and obstruct the said justices, &e. There were two other counts in the 
information ; the one for riotously interrupting and obstruct ing the 
justices in the holding of the session, and the other for a common riot (b). 
Two of the defendants having been found guilty generally, considerable 
doubt was intimated by Lord Kenyon whether the Court were not bound 
to pass the judgment of amputation, &c., for the offence,.as laid in the 
three first counts ; and the matter stood over for consideration. Rut 
before the defendants were again brought up to receive judgment, the 
Attorney-General said that he had received the royal command and 
warrant under the sign manual, whereby he was authorised to enter a 
nolle prosequi as to those parts of the information on which any doubt had 
arisen, or might arise, whether the judgment thereon were discretionary 
in the Court, and pray judgment only on such charges as left the judg­
ment in their discretion ; and, accordingly, a nolle prosequi was entered on 
the three first counts ; and on the others the Court gave 
against the defendants, of fine, imprisonment, and sureties (c).

A person who rescues a prisoner from any of the Courts which have 
been mentioned, without striking a blow, is said to be punishable by 

imprisonment, and forfeiture of goods, and of the profits of 
lands during life ; for this offence is, in its nature, similar to the other ; 
but as it differs in this, that no blow is actually given, the amputation of 
the hand is excused (d). And for the like reason, an affray or riot near 
the said Courts, but out of their actual view, is said to be punishable by fine 
and imprisonment during pleasure, but not with the loss of the hand (<•).

There has not since 171)9 been any prosecution on indictment based on

(:) St au ml f. 38. » Co. Inal. 140. 141.
1 Hawk. v. 21, s. 3. 4 III. Com. 125. I 
East, I*.C. 410.

('/) I Hawk. o. 12. k. 4.
(/>) See the precedent of this information

2 Chit. Cr. L 208. it #iq.
(r) It. r. Ixml Thanet 11700], K. II. I 

East, 1\ C. 408, 400, 410. In K. v. I taxis, 
2 Dy. 188 n. 188/»: 73 E. R. 410, and tin-
notes thereto, are various instances of the 
judgment having been executed to the 
fullest extent. One of them is remarkable 
for the s|H-etly justice which a p| tears to 
have been administered. ‘ Richardson,

Chief Justice of C. II., at the assizes at 
Salisbury, in the summer of 1031, was 
assaulted by a prisoner condemned there 
for felony, who, after his condemnation, 
threw a brickbat at the said judge, and 
which narrowly missed ; and for this an 
indictment was immediately drawn by 
Noy against the prisoner, and his right arm 
cut oil and lixed to the gihliet upon which 
he was himself immediately hanged in the 
presence of the Court.’

(f/| I Hawk. c. 21, s. f». 4 HI. K'om. 12ft.
(• ) I Hawk. e. 21. S. 0. 4 111. Com. I2f>. 

Vide ante, p. 427.

A2^C
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this antiquated view of the law (/). Assaults in Court are dealt with as 
contempts of the Court (ante, pp. 537 et seq.), or by indictment, and in the 
latter case the punishment meted out is that warranted by the Act of 1801.

It is said that, in order to warrant the higher judgment, the offence 
must be charged to have been committed in the presence of the King, or 
of the justices (g). And it seems also that in order to warrant such judg­
ment, the indictment ought expressly to charge a stroke ; though it 
does not appear whether any technical word would be necessary to be 
used for that purpose (//).

Superior Courts. -Though an assault in any of the King’s inferior 
Courts of record did not subject the offender to lose his hand (i) ; yet, 
upon an indictment for such an assault, the circumstances under which 
it was committed would, doubtless, be considered as a matter of aggrava­
tion. And any affray or contemptuous behaviour in inferior Courts of 
record is summarily punishable as contempt of Court, by the judges there 
sitting (y), or where such offences are committed in a Court of summary 
jurisdiction by proceedings in the Hi#.

As to assaults punishable as piracy see II Will. III. c. 7. s. 8, ante, 
p. 269; 7 Will. IV. <fc I Viet. c. 88, s. 2, ante, p. 200.

Assault with intent to Commit Felony It is a misdemeanor 
punishable bv imprisonment, with or without hard labour, for not more 
than two years, to assault anv person with intent to commit any felony (/). 
Assault with intent to commit murder (/>/), or robbery (n), are specially 
punishable, as are demands of property by menaces or force, with intent 
to steal (o). As to assaults with intent to ravish or to commit an 
unnatural offence, see post, pp. 942,975.

Assaults on Officers of the Law By 24 & 25 Viet. c. loo. s. 37 (z>). 
* Whosoever shall assault and strike or wound any magistrate, officer, 
or other person whatsoever lawfully authorised, in or on account of the 
exercise of his duty in or concerning the preservation of any vessel in 
distress, or of any vessel, goods, or effects wrecked, stranded, or cast on 
shore, or lying under water, shall be guilty of a misdemeanor, and being 
convicted thereof shall be liable ... to be kept in penal servitude for any 
term not exceeding seven years ’. .. (y).

By sect. 38, ‘ Whosoever shall assault any person with intent to commit 
felony (r), or shall assault, resist, or u'ilfullg obstruct any peace officer in 
the due execution of his duty (s). or any person acting in aid of such officer,

(/) The punishment of mutilation ap­
pears to have rested on the repealed portion 
of 18 Hen. Mil. - , If.

(;/) I Hast, P.C. 410. 1 Hawk. c. 21, s. 3. 
(h) I Hast, P.C. 408, citing 1 Sid. 211.
(«) 3 Co. Inst. 141. 1 Hawk. c. 21, s. 10. 
(/) 4 HI. Com. 126. 1 Hawk. c. 21, a. 10. 
(k) It is more usual to deal with the 

offence under the appropriate penal enact-

(/) 24 & 25 Viet. c. 100, s. 38, infra, 
i.f. any felony, whether at common law or 
by statute, whenever passed.

(mi) 24 & 25 Viet. c. 100, ss. || 15, ante, 
pp. 840. 841.

(n) 24 & 25 Viet. c. 96, s. 42, pout, p. 1127.

(o) Vide post. Vol. ii. pp. 1127, 1156.
(/>) Taken from 0 (leo. IV. c. 31, h. 21 

(Ei. and 10 Ceo. IV. c. 34. a. 30(1.).
(7) For other punishments see 54 & 55 

Viet. c. 69, s. I. ante, pp. 211. 212. 
The words omitted were repealed in 1892 
(S. L H.i.

(r) Vide supra.
(*) Upon an indictment, under this sec­

tion, for assaulting police officers in the 
execution of their duty, it was objected that 
there was no offence, as the police were ill 
plain clothes, and the defendants did not 
know they were constables ; but it was 
held that the the offence was not assaulting 
them, knowing them to be in the execution

0^70
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or shall assault any person with intent to resist or prevent the lawful 
apprehension or detainer of himself or of any other person for any offence, 
shall he guilty of a misdemeanor, and being convicted thereof shall he 
liable, at the discretion of the Court, to be imprisoned for any term not 
exceeding two years, with or without hard labour * (t).

As to assaults occurring in the obstruction of officers executing 
civil process or in effecting a rescue, vide ante, pp. 551, 567.

By the Poor Law Amendment Act, 1850 (13 & 14 Viet. c. 101), s. 9, 
‘ Where any person shall be charged with and convicted of any assault 
upon any officer of a workhouse or relieving officer in the due execution 
of his duty, or upon any person acting in aid of such officer, the Court 
may sentence the offender to the same punishment as is provided by 
law for an assault upon a peace officer (a), or revenue officer in the due 
execution of his duty ’ (t>).

By the Poor Law Amendment Act, 1851 (14 & 15 Viet. c. 105), s. 18, 
the preceding clause was extended to ‘ an assault upon any person 
included under the word “ officer ” in the Poor Law Amendment Act, 1834 
(5 & 6 Will. IV. c. 76), or upon any other person acting in his aid ’ ; and bv 
sect. 109 of the Act of 1834, the term ‘ officer ’ includes ‘ any clergyman, 
schoolmaster, person duly licensed to practise as a medical man, vestry 
clerk, treasurer, collector, assistant overseer, governor, master or mistress 
of a workhouse, or any other person who shall be employed in any parish 
or union in carrying this Act or the laws for the relief of the poor into 
execution, and whether performing one or more of the above-mentioned 
functions/

By the Prevention of Crimes Act., 1871 (34 & 35 Viet. c. 112), s. 12, 
where any person is convicted of any assault on any constable when in the 
execution of his duty, such person shall be guilty of an offence against this 
Act, and shall, in the discretion of the Court, be liable to either pay a 
penalty not exceeding twenty pounds, and in default of payment to be 
imprisoned with or without hard labour, for a term not exceeding six 
months, or to be imprisoned for any term not exceeding six, or in case such 
person has been convicted of a similar assault within two years, nine 
months with or without hard labour.

By the Prevention of Crimes Amendment Act. 1885 (48 & 49 Viet. c. 75) 
s. 2, * The provisions of 34 & 35 Viet. c. 112, s. 12, shall apply to all 
cases of resisting or wilfully obstructing (w) anv constable or peace 
officer when in the execution of his duty. Provided that in cases to which 
the said Act is extended by this Act, the person convicted shall not be 
liable to a greater penalty than five pounds, or in default, of payment 
to be imprisoned, with or without hard labour, for a greater term than 
two months/
of their duty, hut assaulting them being 
in the execution of their duty. It. r. 
Follies, 10 Cox, 302 (Russeli Curney, 
Recorder), a|i|irove<l in It. v. Maxwell, 73
.1 P. 171.

(/) Taken front Ofleo. IV. c. 31, h. 20 (E) 
and 10C leo. IV. c. 34, s. 31 (1.). The sect ion 
extends the former enactment to resisting 
and wilfully obstructing peace officers. 
Revenue officers were included in the

former enactment, hut are omitted in this, 
because assaults on them are provided for 
by '14 & 45 Viet. r. 12, s. 12, ante, p. 371 ; 
63 & 64 Viet. e. 21. s. II.

(it) Under 24 & 25 Viet. e. Oil, h. 38»

(e) As to the costs of prosecution, see 
/mi.si. Vol. ii. p. 2030.

(it) Kce Unstable , Utile (10071. 1 K.ll 
69.
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By 11 As 15 Viet. c. 19, s. 11 (#/•), any person whatsoever may apprehend 
any person who shall be found committing any indictable offence in the 
night, and may convey or deliver him to any constable or police officer 
in order to his being conveyed, as soon as reasonably may be, before a 
justice of the peace, to be dealt with according to law ; and by sect. 12,
‘ If any person liable to be apprehended under the provisions of this 
Act, shall assault or offer any violence to any person by law authorised 
to apprehend or detain him, or to any person acting in his aid or assistance, 
every such offender shall be guilty of a misdemeanor, and being convicted 
thereof shall be liable to be imprisoned, with or without hard labour, 
for any term not exceeding three years.’

24 & 25 Viet. c. 100, sect. 38 is not limited to assaults on a peace 
officer, but extends

(i) To persons acting in aid of such officer (in the due execution of his 
duty) ; and

(ii) To any person who is assaulted with intent to resist the lairful 
apprehension or detainer of the assailant or another for any offence 
(whether indictable or not).

Head (i) applies whether the duty being executed relates to civil or 
criminal matters; but head (ii) is limited to the case of lawful arrests for 
a criminal matter.

The expression'in the execution of his duty,’includes all cases in which 
the constable at common law or by statute is lawfully seeking to make an 
arrest without warrant or with a warrant regular on the face of it, or to 
prevent the commission of crimes or breaches of the public peace (a), 
or to execute a search warrant, lawfully issued (//), or is lawfully detain­
ing his prisoner or conveying him before a judicial officer (z). or is using 
reasonable precautions to prevent escape (</). He appears also to be in 
the execution of his duty in searching a person who is conducting himself 
with violence, to see if he 1ms weapons about him (b), or in searching a 
person arrested on suspicion of larceny or unlawful possession.

Head (ii) applies to resistance to arrest by a private person authorised 
by common law or statute to effect the arrest.

The words ‘ peace officer in the due execution of his duty ' arc wide 
enough to include the sheriff or his officers, when concerned in executing 
civil process (c), and the bailiffs of ( ounty < ourts (il). The words are nut 
restricted to arrests for crime and are wide enough to cover acts relating 
to civil proceedings, c./j. the service of summonses relating to civil matters

(ir) Ante, p. 729.
(t) Vide mite, pp. 721 il *fq.
(y) Sec Jones r. (ierman 11890], 2 Q.ft. 

4IK. Crozier r. Cundey, *i It. A C. 2:12. 
Part on v. Williams. :t It. A AM. :t:to. Smith 
r. Wiltshire, 2 It. A It. (119. ami TheohaM 
r. Prichmore. 1 It. & AM. 227. 24<ieo. II. 
c. 44.

(:) He is bound to take Ins prisoner be­
fore a magistrate as soon as lie reasonably 
can, ami in the event of unreasonable delay 
(i.f. for three days) becomes a trcsjiasscr. 
Wright v. Court, 4 It. A C. 50<i.

(<t) Handcuffing is legal where the 
prisoner has tried to escajie, or where it Is 
necessary to prevent him doing so. Wright

t-. Court, 4 It. A C. 59(1. It. r. Taylor. 59 
.1. V. :io:t. It. ». Ijocklcy. 4 F. A F. 155.

(b) See b-ijli v. Cole. 0 Cox. 929, 
Williams,.!. Dillon <•. O'ltriin, Hi Cox, 
245 (Ir.). It is establishes! practice to search 
prisoners at police stations fur weapons, 
poison, or for anything which may be 
evidence with respect to a criminal charge. 
Set* Met. l‘ol. (iuide (ed. ItHHI), p. 55(1. 
Criminal Appeal Rules, pjiis, r. 51 (/>).

(r) Resistance to execution of writs by 
the sherit! is a misdemeanor, 50 A 51 Viet, 
c. 55. s. 8 (2), ante, p. 550.

(»i| For summarv remedy see 51 & 52 
Viet, e- 49. «. 48; l>wi< r. Owen |I894), 
I Q. It. 102.
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within the jurisdiction of justices, and to revenue proceedings, e.<j. 
attending to prevent the use of violence to a tax collector (<?).

Sect. III.—Summary Proceedings for Assault.

In the case of common or minor assaults, instead of proceeding by 
indictment, it is usual to resort to the alternative summary remedy 
provided bv the following enactments.

By 24 & 25 Viet. c. 100, s. 42. * Where any person shall unlawfully 
assault or beat any other person, two justices of the peace, upon complaint 
by or on behalf of the party aggrieved (/), may hear and determine such 
offence, and the offender shall, upon conviction thereof before them, at 
the discretion of the justices, either be committed to the common gaol or 
house of correction, there to be imprisoned with or without hard labour, 
for any term not exceeding two months (<j) or else shall forfeit and pay 
such fine as shall appear to them to be meet, not exceeding, together with 
costs (if ordered), the sum of five pounds ; and if such fine as shall be so 
awarded, together with the. costs (if ordered), shall not be paid, either 
immediately after the conviction or within such period as the said justices 
shall at the time of the conviction appoint, they may commit the offender 
to the common gaol or house of correction, there to be imprisoned, with 
or without hard labour, for any term not exceeding two months, unless 
such fine and costs be sooner paid * (A).

By sect. 43, * When any person shall be charged before two justices of 
the peace with an assault or battery upon any male child whose age shall 
not in the opinion of such justices exceed fourteen years, or upon any 
female, either upon the complaint of the party aggrieved or otherwise, 
the said justices, if the assault or battery is of such an aggravated nature 
that it cannot in their opinion be sufficiently punished under the provisions

(r) R. r. (lark, 3 A. * K. 287. Much 
of this case turns on the authority of the 
collector under sections now repealed of 
the I .and Tax Act. 1797 (37 Geo. III. c. 6).

(/ ) A prosecution under the section can­
not he initiated hy a police officer. Nichol­
son r. Booth, 67 L. .1. M. ('. 43. (f. It. p. 
Wicklow JJ., 30 L. It. Ir. 033. But where 
the person assaulted, through age and 
infirmity, is in such a feeble state of health 
and so under the control of the assailant as 
to be incapable of instituting proceedings 
under this section, a third person may lay 
an information even though not in fact 
authorised by the party aggrieved. Pick­
ering r. Willoughby [19071. 2 K.B. 290.

(</) Cumulative imprisonment for a 
"icriod not exceeding in all six months may 
ic imposed for several assaults committed 

on the same occasion. 42 & 43 Viet. c. 49, 
a. 18.

(A) Framed from 9 Geo. IV. c. 31, s. 27. 
Under that section the complaint could 
only be made by the party aggrieved. U. 
v. Deny, 2 I* M. A P. 230. This section, 
in order to enable parents and others to 
complain on the part of an injured child,

permits the complaint to Ik* made by any 
one on its Itchaff, and so it might under 
14 & I"» Viet. c. 92, s. 2 (I). Where a com­
plaint has been made the justices may 
proceed, though the parties have made a 
compromise. R. v. Wiltshire, 8 L. T. 242. 
But see 25 & 20 Viet. c. 50, s. 0, which was 
passed for the very purpose of enabling 
justices in Ireland to proceed, even where 
the party assaulted declined to complain. 
By 9 Geo. IV. c. 31, s. 27, the justices had 
only power to line in the first instance ; by 
14 & 15 Viet. c. 92, s. 2, they may either 
fine or commit for two months ; and under 
this clause they may either line or commit. 
Tills clause also gives the justices power to 
commit to hard labour either in the first 
instance, or on default of payment of a 
line. All summary proceedings under this 
section are taken under the Summary 
•Jurisdiction Act, 1879, in England, and in 
Ireland under the Petty Sessions (Ireland) 
Act, 1851 (14 & 15 Viet. c. 93). The 
offences punishable under this and the next 
section are not offences as to which the 
accused can elect to be tried on indictment. 
Sec 42 & 43 Viet. c. 49, s. 17, ante, p. 17.
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hereinbefore contained as to common assaults and batteries, may proceed 
to hear and determine the same in a summary way, and, if the same be 
proved, may convict the person accused ; and every such offender shall 
be liable to be imprisoned in the common gaol or house of correction, with 
or without hard labour, for any period not exceeding six months, or to 
pay a fine not exceeding (together with costs) the sum of twenty 
pounds, and in default of payment to be imprisoned in the common 
gaol or house of correction for any period not exceeding six months, 
unless such fine and costs be sooner paid, and, if the justices shall so 
think fit, in any of the said cases, shall be bound to keep the peace and 
be of good behaviour for any period not exceeding six months from the 
expiration of such sentence’(t).

It would seem that the words ‘ aggravated nature ’ mean aggravated 
by circumstances of violence or the like, and do not apply to indecent 
assaults which are indictable and not punishable on summary conviction. 
A person charged under sect. 43 may be convicted under sect. 42 (/).

By sect. 44, 4 If the justices upon the hearing of any such case of 
assault or battery upon the merits where the complaint was preferred 
by or on the behalf of the party aggrieved, under either of the last two 
preceding sections, shall deem the offence not to be proved, or shall find the 
assault or battery to have been justified, or so trifling as not to merit any 
punishment, and shall accordingly dismiss the complaint, and shall 
forthwith (k) make out a certificate (/) under their hands stating the fact 
of such dismissal, and shall deliver such certificate to the party against 
whom the complaint was preferred ’ (#/#).

summons having been issued, is suflicient 
evidence of those facts, without producing 
the complaint or summons. It. v. West ley, 
ii Cox. i:m.

(/«) This section is limited to the case 
where a complaint is made by or on behalf 
of the party aggrieved, 9 Geo. IV. c. 31, 
s. 27, only applied to a case where the com­
plaint was made by the party aggrieved, 
and unless this clause had been limited as it 
is, any person who had committed an aggra­
vated assault might have got some friend 
to make a complaint and get the case heard 
by the justices, on insuflicient evidence, and 
might, by virtue of ss. 44 and 45, have de­
prived the party aggrieved of any remedy 
by action or indictment. Under 0 Goo. 
IV. c. 31, s. 27, where a party aggrieved 
marie a complaint, and obtained a summons 
and served it on the defendant, but before 
the day for hearing, gave notice, both to the 
defendant not to attend, and to the magi­
strates' clerk that he should not attend, but 
the defendant attended, and claimed to 
have the information dismissed, and a 
certificate of dismissal granted, notwith­
standing the prosecutor’s absence, it was 
held that the justices were warranted in 
granting such certificate, and that it was a 
bar to an action of the assault. Tunnicliffe 
p. Twld. fi C. B. 553. Vaughton v. Brad­
shaw. » C. B. (N. S.) 103. As to s. 44 these 
cases are no authority ;}_for in order to

3 M

(«) Taken from 10 & 17 Viet. c. 30, s. I. 
The provisions of 8 Edw. VII. c. 07, /xwrf, 
pp. 018 el seq., as to presumption of age, 
evidence, &c., apply to proceedings under 
ss. 42 & 43.

(j) See Stone, Justices’ Manual (41st ed.). 
pp. 141-145.

(k) In R. r. Robinson. 12 A. & E. 072 
(decided on the similar enactment, 0 Geo. 
IV. c. 31, m. 27), it was held that the certifi­
cate must be given before the justices 
separated ; but this was doubted in 
Thompson r. Gibson. 8 M. & W. 281. The 
act of granting the certificate is not judicial 
or discretionary, but ministerial only, and 
therefore 4 forthwith ’ does not mean forth­
with u)H>n the dismissal of the complaint, 
but forthwith upon the demand of it by the 
person entitled to it. Costar r. Hethering- 
ton, 1 E. & E. 802. Hancock r. Somes, 1 E. 
& E. 795.

(?) The certificate must state on which 
of the three grounds the complaint was dis­
missed, Nkuse v. Davis, 10 A. & E. 035 ; 
and must be specially pleaded in an action. 
Harding r. King, 0 C. & V. 427. The pro­
duction of the certificate is sufficient evi­
dence of the dismissal by the justices with­
out proof of their signature or official 
character, 8 & 1) Viet. c. 113, s. 1 ; and if 
the defendant apjieared before the justices, 
the recital in the certificate of the fact of a 
complaint having been made, and of a 

VOL. I.
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By sert. 45, ‘ If any person, against whom any such complaint as in 
either of the last three preceding sections mentioned shall have been 
preferred by or on the behalf of the party aggrieved, shall have obtained 
such certificate, or, having been convicted (n), shall have paid the whole 
amount adjudged to be paid, or shall have suffered the imprisonment or 
imprisonment with hard labour awarded, in every such case he shall be 
released from all further or other proceedings, civil or criminal, for the 
same cause ’ (o).

By sect. 4(>, ‘ Provided, that in case the justices shall tind(p) the assault 
or battery complained of to have been accompanied bv any attempt to 
commit felony, or shall be of opinion that the same is, from any other 
circumstance, a fit subject for a prosecution by indictment, they shall 
abstain from any a ation thereupon, and shall deal with the case in 
all respects in the same manner as if they had no authority finally to hear 
and determine the same : Provided also, that nothing herein contained
shall authorise any justices to lieai 
battery in which any question shall
obtain a certificate under it the cane must 
be heard ‘ u|H»n the merit* ’ ; that in, the 
decision of the justices must lx- after having 
heard the evidence. 14 & 15 Viet. c. 9.1, 
s. 21 (I), required the justice* to Htatc in 
the certificate that the dismissal was on the 
mérita, or that the aaaault was of a trifling 
or justifiable nature.

(n) Hartley r. Hind marsh, L. R. I C. V.
888; 8ft I- .i. M. 886.

(o) Taken from 9 Goo. IV. e. .11, a. 28 
(E) ; and we 14 A. 15 Viet. e. 9.1, a. 21 (I). 
■See the note to the last section. Several 
deciaions occurred under the former enact­
ment, whilst 1 Viet. c. 85, a. II (which 
authorised a conviction of an aaaault on an 
indictment for felony), was in force, aa to 
the caaea in which a plea of autrefois acquit 
and convict might be sustained, and these 
will be found, together with remarks iqa>n 
them, in Greaves* Grim. Acta, p. 71 (2nd 
ed.); but aa that enactment waa rc|a-aled 
by 14 & 16 Viet. c. 100. a. 10. then can­
not now be a conviction of a common 
aaaault upon an indictment for felony (aa 
to indecent aaaault, aee /km/, p. 955) ; and 
it seems clear that autrefois acquit or con­
vict by the common law cannot la- pleaded 
in any ease, unless the prisoner might la- 
convicted on the former indictment, either 
of the whole or at least of a part of the 
criminal charge contained in it. See R. r. 
Walker, 2 M. & Rob. 449. Nee post, Vol. ii. 
p. 1988. Ill R. r. Ellington, I B. A 8. 688 
31 L. J. M. C. 14 ; 9 Cox, 89, the first count 
was for assaulting and doing grievous 
bodily harm to the prosecutor ; the second 
for assaulting, and doing actual laalily 
harm to him ; and the last for a common 
assault ; and it was held that pleas of a 
dismissal of a complaint for the sa me aaaault 
under 9 Geo. IV. c. 31, s. 27, were a bar to 
the indictment, on the ground that the two 
first counts only charged the same assault 
with certain aggravations, and the last only

find determine any case of assault or 
arise as to the title (7) to any lands,

charged the same assault. Sec R. r. 
Clare ,1,1. (10O5J, 2 Ir. Rep. 510.

It has la*en held that the word* ‘ same 
cause ’ mean the same aaaault or same 
offence, and that the protection given by 
24 A 25 Viet. c. 100, a. 45. is not limited to 
proceedings for the same cause of action. 
Therefore a person who lias been convicted 
of a common assault on a married woman, 
and who has |iaid the whole amount ad­
judged to la* paid, may rely on the protec­
tion given by this section aa a-bar to an 
action against him by the husband, for Un­
less he, aa such husband, has sustained by 
the assault on his wife. Ma*|a*r r. Brown, 
I C. 1*. 1). 97 ; 45 L ,1. C. I*. 203. Where 
a servant in the course of Ins employment 
commits an assault his release under tin- 
sect ion dca-s not exonerate his master. 
Dyer r. Monday 11896), I Q.B. 742.

(/>) Where the defendant had been con­
victed of a common assault, though it was 
alleged that the evidence shewed a felo­
nious assault, and a certiorari was moved for 
on the ground that the justices had no 
jurisdiction, the Court of Queen’s Bench 
held that the justices had found that tin- 
assault was not ‘ aeeonqianh-d by any at­
tempt to commit felony," which tlu-y had 
jurisdiction to determine, laird Tenterden 
relying es|a-cinlly on the wonla * in case tin- 
justices shall find the assault or battery to 
have la*en accompanied by any attempt t<> 
commit felony ’ in 9 Geo. IV. c. .11, s. 29. 
Anon. I B. A Ad. .182. N. C. as R. r. Virgil,
I Is-w. 19. Nee In re Thompson, 9 H. A N. 
193, where the information was for unlaw­
fully assaulting and abusing a woman. Ex­
porte Thompson, 8 I* T. (N. N.) 294 ; Wil­
kinson v. Dutton, 3 B. A N. 821 ; and R. r. 
French, 20 Cox, 200.

(q) Nee Latham t*. Npalding, 2 L. M. A 
P. 378. R. r. Pearson, 39 L. J. M. C. 79 :
II Cox, 493.

1
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tenements, or hereditaments, or any interest therein or accruing there­
from, or as to any bankruptcy or insolvency, or any execution under the 
process of any Court of justice.’

The justices have jurisdiction under this section to commit for 
trial even where the prosecution is not by nor on behalf of the person 
assaulted (r).

Assaults by Husbands or Wives -By the Summary Jurisdiction 
(Married Women) Act, 1895 (58 & 59 Vie t. c. 39) s. 4, ‘ Any married 
woman whose husband who shall have been convicted summarily of an 
aggravated assault within the meaning of sect. 43 of the Offences against 
the Person Act, 1801 (ante, p. 890), or whose husband shall have been 
convicted on indictment of an assault on her and sentenced to pay a 
fine of more than five pounds, or to a term of imprisonment exceeding 
two months . . . ($), may apply to any Court of summary jurisdiction 
acting within the city, borough, petty sessional or other division or 
district in which any such conviction has taken place . . . for an order 
or orders under this Act : (i.e. for release from obligation to cohabit 
with her husband, custody of the children of the marriage, and mainten­
ance, sect. 5). Provided that where a married woman is ent itled to apply 
for an order or orders under this section on the ground of the conviction 
of her husband upon indictment, she may apply to the Court before 
whom her husband has been convicted, and that Court shall, for the 
purpose of this section, become a Court of summary jurisdiction and 
shall have the power without a jury to hear an application and make the 
order or orders applied for ’ (»•).

An order cannot be made under the Act if the wife is proved to have 
been guilty of adultery, unless the husband has condoned, or connived 
at, or by his wilful neglect or misconduct induced to, the adultery (sect. ()).

(r) H. v. daunt, 18 Cox, 210.
(*) This Act. takes the place of 41 & 42 

Viet. c. 10. In R. r. Knowles, liô .1. I*. 27. 
an order was made under the proviso in the 
case of a husband convicted and sentenced

to eighteen months' imprisonment for 
throwing corrosive lluid on his wife with 
intent to burn (24 & 2ô Viet. c. 100, s. 20, 
ante, p. 807).

3m -J
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CANADIAN NOTES.

OP ASSAULT AND BATTERY.

Sec. 1.—Definition of Assault.—Code see. 290.
To discharge a pistol loaded with powder and wadding at a person 

within such a short distance that the party might have been hit, is 
an assault. R. v. Cronan (1874), 24 U.C.C.P. 106. And see, as to 
pointing fire-arms. Code sec. 122.

A blow struck in anger or which is intended or is likely to do 
corporal hurt is a criminal assault, notwithstanding the consent to 
tight of the person struck. R. v. Buchanan (1898), 1 Can. Cr. Cas. 
442 (Man.).

A conviction for unlawfully assaulting V. by standing in front 
of the horses and carriage driven by the said V. in a hostile manner, 
and thereby forcibly detaining him, the said V. in the public highway 
against his will, was held bad, in stating the detention as a conclusion 
and not as part of the charge. It will not be inferred as a matter 
of law that standing in front of the horses was a forcible detention, 
there being no statement that the detention was by rny other means 
than mere passive resistance. R. v. McEUigott (1883), 3 O.R. 535.

Justification of the Use of Force in.
{a) Lawful Arrest.

Force in Executing Process.—Code sec. 39.
He Arrest.—Where the officer executing a warrant releases the 

prisoner, at his request, for a temporary period on his promise to sur­
render himself, such does not constitute a voluntary abandonment of 
the arrest, and a re-arrest is justified upon the same warrant. R. v. 
O’Hearon (No. 2), 5 Can. Cr. Cas. 531.

(ft) Peace Officer Preventing Escape.—Code sec. 41.
Shooting.—Only in the last extremity should a peace officer resort 

to such a dangerous weapon as a revolver in order to prevent the 
escape of an accused person who is attempting to escape by flight. R. 
v. Smith (1907), 7 Western L.R. 92, 95, per Perdue, J.A.

(c) Private Person Preventing Escape.—Code sec. 42.
“It is the duty of every citizen to assist in the pursuit and capture 

of a criminal who is fleeing from arrest, when such citizen is called 
upon to do so by a peace officer.” R. v. Smith (1907). 7 Western L.R. 
92, 95, per Perdue, J.A. : and see Code sec. 167.
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(d) Preventing Escape in Other Cases.—Code sec. 43.
(e) Preventing Escape or Rescue of Arrested Prisoner.—Code 

sees. 44, 45.
(/) Preventing Breach of the Peace.—Code see. 45.
(g) Arrest by Railway Officer.—R.S.C. (1905) eh. 37, see. 302.
(h) By Commander of Ship to Maintain Discipline.—Code sec. 64.
(i) Lawful Correction of Child or Pupil.—Code sec. 63.
School Teacher and Pupil.—A school teacher who inflicts unrea­

sonably severe chastisement upon a pupil is criminally responsible, 
under Code secs. 63 and 66, for the excess of force, used, although 
the punishment occasional no permanent injury and was inflicted 
without malice. R. v. Caul (1904), 8 Can. Cr. Cas. 178.

The following principles arc laid down by Judge Chipman in the 
Nova Scotia case of R. v. Robinson (1899), 7 Can. Cr. Cas. 52:—

(1) The authority of a school teacher to chastise a pupil is to he 
regarded as a delegation of parental authority.

(2) Corporal punishment inflicted by a school teacher upon a 
pupil is presumed to he reasonable and for sufficient cause, until the 
contrary is shewn.

(3) Where there is a sufficient cause for punishing the pupil, and 
the chastisement produces only temporary pain and no serious injury, 
it will be presumed to be reasonable.

(4) Any punishment with an instrument calculated to produce 
danger to life or limb is unreasonable and unlawful.

(5) Any punishment protracted beyond the child’s powers of en­
durance is excessive and unlawful.

(6) Any punishment which ordinarily may seriously endanger life, 
limbs, or health, or which disfigures the child, or causes any other 
permanent injury, is in itself unreasonable and unlawful.

(7) If there is any reasonable doubt whether the punishment was 
excessive, the school teacher should have the benefit of the doubt.

(j) Consent.
(1) To the Infliction of Death.—Code sec. 67.
(2) By Child Under Fourteen.—Code sec. 294.

(k) Defence of Person or Property.—Code sec. 53.
Defendant being justified by this section if the force used by him 

to repel an unprovoked assault was not meant to cause death or 
grievous bodily harm, or was no more than was necessary for the pur­
pose of self-defence, and there being evidence which, if believed, would 
have enabled the jury to find for defendant, the trial Judge erred in 
charging the jury that there must be evidence that defendant could 
not otherwise preserve himself from death or grievous bodily harm. R. 
v. Ritter (1904), 8 Can. Cr. Cas. 31, 36 N.S.R. 417.

The trial Judge having instructed the jury that, to justify or 
excuse the homicide, the prisoner must be found to have had reason-
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able grounds for apprehending imminent peril to his life or the lives 
of his wife and children, and having made no mention of a reasonable 
apprehension of grievous bodily harm as a ground of justification 
although the evidence pointed to both, a new trial was ordered. R. v. 
Theriault (1894), 2 Can. Cr. Cas. 444.

(l) Self-defence in Case of Aggression.—Code sec. 54.
(m) Defence from Assault with Insult.—Code sec. 55.
An assault is not justified by the circumstance that the person 

assaulted had then and there sworn at the defendant and used insult­
ing language towards him but without any attempt to assault the 
defendant, whereupon the defendant assaulted the complainant. Went- 
zell v. Winacht (1907), 41 N.S.R. 406.

Defence of Person or Properly.
(a) Defence of Movable Property.—Code see. 56.
(b) Defence with Claim of Pi g lit.—Code sec. 57.
(c) Defence without Claim of Piglit.—Code sec. 58.
(</) Defence of Dwelling House.—Code see. 59.
(f) Defence at Night.—Code sec. 60.

The mere threat of parties standing outside of a dwelling house 
that they will break in does not justify the householder in shooting at 
and wounding them, unless the householder has first warned them to 
desist and depart or that he would tire. Spires v. Barrick, 14 U.C.Q.B. 
420.

(/) Defence of Real Property.—Code sec. 61.
The words are “if such trespasser resists such attempt.” The word 

“such” applies to an attempt by force referred to in the former part 
of the section, and will not apply to mere words of warning or of 
request to leave. Packett v. Pool (1896), 11 Man. R. 275, 32 C.L.J. 
523. The latter part of the section does not apply until there is an 
overt act on the part of the person in possession towards prevention 
or removal, and an overt act of resistance on the part of the tres­
passer. Ibid.

Trespass for assaulting the plaintiff, and shooting at and wounding 
him with a pistol. Plea, that the plaintiff and thirty others threatened 
to break into defendant’s dwelling house where he was peacefully 
residing with his family, and to assault, tar and feather, and ride 
him on a rail ; that they were armed and riotously assembled in front 
of the house, and apparently in the act of breaking into it to accom­
plish such threats; whereupon defendant, having good reason to 
believe and verily believing that they were then breaking into his 
house against his will, for the said purpose, in defence of himself and 
his house, and in order to prevent them from entering and tarring 
and feathering, etc., opposed such entrance, and in so doing unavoid­
ably committed the trespasses in the declaration mentioned, as he law-
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fully might, using no unnecessary force or violence, and doing no more 
injury to the plaintiff than was necessary to effect such purpose.

Held, on demurrer, plea had, as shewing no defence, for before 
firing defendant should have warned the plaintiff to desist and depart, 
which was not averred. Spires v. Barrick, 14 U.C.tj.B. 420.

(gO Entry of House or Land in Day-time to Take Possession.— 
Code sec. 02.

Punishment.
Common Assault.—Code sec. 291.
Assault on Female.—Code sec. 292, as amended by 8 & 9 Edw.

vil. eh. !*.
Assault Causing AetnaI Hodily Harm.—Code sec. 295.
Assault with Intent to Hob.—Code see. 448.
A conviction for common assault would be a bar to a 

prosecution for assault occasioning hodily harm. Larin v. Boyd, 11 
Can. Cr. Cas. 74.

The term “actual bodily harm” does not imply a wounding or 
breaking of the skin. R. v. Hostetler (1902), 7 Can. Cr. Cas. 221, 5 
Terr. L.R. 868.

In a prosecution for an assault occasioning actual bodily harm, 
it is improper to exclude evidence of statements sworn to by a witness 
for the prosecution at a preliminary enquiry, the record of the deposi­
tions upon which had been lost, as to what was said by the accused 
at the time of the assault, as such statements of the witness had refer­
ence to statements of the accused forming a part of the res gestee. 
R. v. Troop (1898), 2 Can. Cr. Cas. 22.

The fact that a prisoner committed for trial for assault occasioning 
bodily harm was told by the constable removing him to gaol under the 
commitment that the assaulted party would die, is not evidence of an 
inducement or threat to the prisoner so as to make his subsequent 
question, “What do you think I will get—about 15 years!” inadmis­
sible against him. The prisoner’s question under the circumstances 
raised a strong inference that he was present when the injuries were 
inflicted. R. v. Bruce (1907), 12 Can. Cr. Cas. 275.

Sec. 2.—Of Certain Aggravated Assaults.
Punishment for.

Assault (a) with intent to commit indictable offences. Code
296 a

(b) on officer in execution of his duty. Code see. 29G(b).
(c) with intent to resist lawful apprehension. Code sec. 

296(c).
(d) with intent to rescue goods lawfully seized. Code sec. 

296(d).
(e) within two miles of polling booth on election day. Code see. 

296(e).

818106
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Assault on Wife or Other Female Doing Bodily Harm.—8 & 9 
Edw. VII. ch. 9, sec. 242.

Where a constable was assaulted while attempting to execute a 
warrant issued by two justices for non-payment of a fine and costs 
imposed on a person convicted of an offence, and the justice had 
jurisdiction over the offence, and the warrant was valid on its face, 
it was held that a conviction for the assault would lie notwithstanding 
the fact that part of the original conviction by the two justices was er­
roneous in awarding a punishment which was not authorized. R. v. 
King 1^89), 18 Ont. R. 566. The offence of obstructing a peace 
officer in the execution of his duty is dealt with by Code sees. 168 
and 169.

A fine as well as imprisonment may be imposed on the conviction 
of the accused, if tried either by a Court of criminal jurisdiction or by 
a “magistrate" under the Summary Trials Procedure. Sec. 1058, 
Ex parte MeClements 18951, 32 C.L.J. 39.

A magistrate summarily trying, with the consent of the accused, 
a charge of aggravated assault has jurisdiction to award costs against 
the accused as well as to impose both fine and imprisonment. R. v. 
Burtress (1900 ). 3 Can. Cr. Cas. 536 ( N.S.).

An assault on a constable attempting to serve a summon issued by 
a magistrate on information charging violation of the Canada Tem­
perance Act is an assault on a peace officer in the due execution of his 
duty. R. v. MacFarlane, 16 S.C.R. 393.

Opening a railway switch with intent to cause a collision whereby 
two trains did come into collision, causing a severe injury to a person 
on one of them, is not an assault. In re Lewis, 6 O.P.R. 236.

Sec. 3.—Summary Proceedings for Assault.
Justice May Try Common Assault.—Code see. 732.
Justice May not Try Assault.
When question arises as to—

( a title to land.
(6) bankruptcy or insolvency, or
c i execution under process of any Court of Justice. Code 
sec. 709.

Dismissal of Contraint.—Code sec. 733.
Release from Further Proceedings.—Code see. 734.
Summary Trial of Indecent Assault with Consent of Prisoner).— 

Code sec. 773.
Summary Trial of Assault on Officer Engaged in Execution of Ilis 

Duty with Consent of Prisoner).—Code see. 773.
Where the accused found committing an offence is arrested with­

out warrant by a peace officer, and on being brought before a police



900/ Ah mult and Battery. [hook ix.

magistrate a written charge not under oath is read over to him, and 
he thereupon consents to be tried summarily, the police magistrate has 
jurisdiction to try the ease although no information has been laid 
under oath. R. v. McLean (1901), 5 Can. Cr. Cas. 07 (NX).

Proceedings on Arraignment.—Code see. 783.
Code sec. 109 deals with resistance or obstruction to, and Code 

see. 296(6) with assault on, an officer in the execution of his duty. 
Code sees. 773 and 783, treats of the trial of both offences.

The provisions of Cr. Code see. 169 fixing the punishment for which 
anyone guilty of obstructing a peace officer shall he liable “on sum­
mary conviction,” are controlled by Code sees. 773 and 778, and the 
charge cannot he summarily charged by a magistrate except the con­
sent of the accused is given in conformity with see. 778. R. v. Crossen, 
3 Can. Cr. Cas. 153.

By sec. 709 it is provided that no justice shall hear and determine 
any case of assault or battery in which any question arises as to the 
title to any tenements, hereditaments or any interest therein or accru­
ing therefrom, or as to any bankruptcy or insolvency, or any execu­
tion under the process of any Court of justice. Rent payable under a 
lease of land is an incorporeal hereditament. Kennedy v. MacDonnell 
(1901). 1 O.L.R. 250.

A summary conviction for assault upon a female, causing bruises, 
will be presumed one of common assault under Code secs. 291 and 732, 
and not of an assault occasioning bodily harm under sec. 295 where 
there has been no election of summary trial. Larin v. Boyd, 11 Can. 
Cr. Cas. 74.

A summary conviction imposing a sentence of sixty days is not 
invalid where the statutory maximum is two months, unless there is 
a reasonable probability of the sixty days’ term being in the particular 
ease more than two months. R. v. Brindley (1906), 12 Can. Cr. Cas. 
170. per Graham, E.J. : but see contra the decision of Russell, J., in 
the same ease. And see note 12 Can. Cr. Cas. 173.

A magistrate holding a preliminary enquiry for an indictable 
offence may not proceed to summarily convict on the evidence 
given therein for both the accused and the prosecutor for a lesser 
offence included in the offence charged, although such lesser offence, 
if originally charged, would have been within his jurisdiction for 
trial. Ex p. Duffy (1901), 8 Can. Cr. (’as. 277.

I'pon a summary trial for inflicting grievous bodily harm, the 
magistrate may convict instead for the lesser offence of common 
assault in like manner as a jury might do. The punishment which 
may be imposed by a city stipendiary magistrate convicting of com­
mon assault upon a summary trial for a greater offence under see. 
777 is that which is provided in case of conviction upon indictment.
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i.e., one year’s imprisonment or a fine of $100. R. v. Coolen (1903), 
7 Can. Cr. Gas. 522.

Where the sentence imposed upon a summary trial by consent be­
fore a city stipendiary magistrate for common assault was, in the 
first instance, three months’ imprisonment without mention of hard 
labour, and the minute of adjudication did not include hard labour, 
a formal conviction, including hard labour, and a commitment thereon 
in similar terms are invalid and the accused will be discharged on 
habeas corpus. Ex parte Carmichael, 8 Can. Cr. Cas. 19.

A city stipendiary magistrate holding a summary trial under 
Code sec. 777, may impose imprisonment not exceeding one year for 
common assault although Code see. 291 specifies such punishment with 
the addition of the words “if convicted upon an indictment.” Sec. 
777 gives to police and stipendiary magistrates of towns and cities the 
power to award on summary trials held with the consent of the 
accused, the same punishment as an Ontario Court of General Ses­
sions might impose on a trial on indictment. R. v. Hawes (1902), 6 
Can. Cr. Cas. 238, per Graham, E.J. In the same case Townshend, 
J., held, that upon a summary trial for common assault, the imprison­
ment authorized by Code see. 291 can only be imposed in the first 
instance, and that where a fine is imposed the imprisonment in default 
of payment thereof is controlled by Code sec. 739(b) and is there­
fore limited to three months.
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CHAPTER THE SEVENTH.

OF FALSE IMPRISONMENT, KIDNAPPING, AND CHILD-STEALING.

Sect. I.—False Imprisonment.

False imprisonment is unlawful and total restraint of the personal liberty 
of another, whether by constraining him or compelling him to go to a 
particular place (a) or by confining him in a prison or police-station or 
private place, or by detaining him against his will in a public place (A). It 
usually, but not necessarily involves an assault (r) or battery (d) or some 
degree of threatened or actual violence to the person (e) ; but the essential 
element in the offence is the unlawful detention of the person or the 
unlawful restraint on his liberty. Such interference with the liberty of 
another’s movements is unlawful unless it can be justified at common law 
or by statute as having been made under the lawful process or order of a 
Court of Justice or a competent official, or in exercise of a lawful authority 
to arrest without such warrant or order in respect of an offence committed, 
or to restrain the person imprisoned from committing some crime or 
act dangerous to others. Thus it is false imprisonment to detain a

(«) Pocoek r. Moore, Ry. & M. 321, where 
the defendant had given a man in charge 
of a police ollicer to he taken to a police 
station.

(h) 2 Co. Inst. f»8!l. Com. Dig. tit. ‘ Im­
prisonment ’ ((!.). 3 HI. Com. 127. In the 
Queensland Criminal Code, 1899, the 
common-law offence is thus described : 
‘ any person who unlawfully coniines or 
detains another in any place against his 
will, or otherwise unlawfully deprives an­
other of his personal liberty is guilty of a 
misdemeanor.' In Bird v. Jones, 7 Q.B. 
742, the majority of the Court held that 
where the plaintiff in attempting to go in a 
particular direction was prevented from 
going in any direction hut one, not licing 
that in which he endeavoured to pass, it 
was not an imprisonment, and this, whether 
the plaintiff had or had not a right to pass 
in the lirst-mentioned direction. ‘ A prison 
may have its boundary large or narrow, 
visible and tangible, or, though real, still 
in the conception only ; it may itself be 
movable or fixed ; but a boundary it must 
have; and that boundary the party im­
prisoned must be prevented from passing : 
lie must lie prevented from leaving that 
place, within the ambit of which the party 
imprisoning him would confine him. except 
by prison breach.’ Coleridge, .1.. said : 
' In general, if one man coni|iela another to

stay in any given place against his will, ho 
imprisons that other just as much as if he 
locked him up in a room ; and it is not 
necessary in order to constitute an impri­
sonment that a man's person should lie 
touched. The compelling a man to go in a 
given direction against his will may amount 
to imprisonment.’ Patteson, •!., said :
1 Imprisonment is a total restraint of the 
person for however short a time, and not a 
partial obstruction of his will, whatever 
inconvenience it. bring on him.’ See also 
Warner r. Riddiford, 4 C. B. (N. S.) 180. 
Where the school master of a Hoard School 
kept in a child for not preparing his home 
lessons, it was held that he was liable to be 
convicted of an assault, since the Education 
Acts do not authorise the setting of Home 
lessons. Hunter r. Johnson, 13 Q.B.I). 22ii.

(r) It. ». Linaberg |I90Ô|, 119 J. P. 107. 
Bosani|Uct, Common Serjeant.

(,/) Emmett »•. Lyne. I IL & P. (N. It.) 
25fi. A contrary view is expressed in 
Huiler, (N. IV) 22. and is said to have been 
adopted by Kenyon, C. J. in Oxley ». Flower
2 Selwyn (N. 1*.) tit. 4 Imprisonment ' (I.). 

(«-) See 3 HI. Com. 127. Com. Digest,
tit. 4 Imprisonment (H.). Bae. Abr. tit. 
4Trespass,' (I). 3). 2 Selw. (N. P.) tit. 4 Im­
prisonment." Clerk and Lindscll on Torts 
(3rd ed.), 177. Addison on Torts (8th ed.), 
107.
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prisoner after his acquittal (/) or after his term of imprisonment has 
expired (#/) ; and detention upon warrant or process which is regular in 
form is unlawful if the warrant is executed at an unlawful time. e.g. 
in case of civil process, on a Sunday (h), or on civil process in a privileged 
place, such as a Royal palace (i) or a Court of justice (j) or of a person 
privileged from arrest (k).

False imprisonment is indictable (l) atcommon law as well as actionable, 
and is punishable by fine and (or) imprisonment without hard labour (/##). 
But it is unusual to proceed bv indictment for false imprisonment 
alone, though the fact of illegal detention may be stated as matter of 
aggravation in an indictment for assault and battery.

In R. v. Lesley (»). the master of a British merchant ship was indicted 
for false imprisonment of certain Chilians whom he had received on 
board his ship in Chilian waters under contract with the Chilian govern­
ment to convey them to Liverpool. On a ease reserved it was held that 
he had been properly convicted on the indictment, inasmuch as the 
detention of the Chilians in the ship after it left Chilian waters was 
wrongful by the law of the flag, and being intentionally planned and 
executed in tin* pursuance of the contract, was in law indictable as false 
imprisonment.

In R. r. Linsbcrg (o), on an indictment for false imprisonment it was 
ruled that mere false imprisonment without belief in the existence of any 
authority, was indictable, although no actual assault or battery took 
place.

Sect. II. Of Kidnapping.1

The stealing and carrying away, or secreting of any person of any age 
or either sex against the will of such person, or if he be a minor against

(/ ) I nee v. Cruiksliank. 20 ('ox, 210.
(-/) Miirot I i r. Col v ill. 4 C. V. I». 323.
(h) 20 Car. II. c. 7. Arrest for crime on 

Sunday is lawful. 11 & 12 Viet. c. 42. s. 4. 
Hawkins v. Ellis. Hi M. X \V. 172. Ex /mrte 
Eggerton, 23 L. .1. M. C. 41. Johnson r. 
('oultson. Sir T. Raym. 250, and see 
Anon., Willes. 450. Atkinson r. Jameson, 
5 T. R. 25. R. i. Myers. 1 T. It. 25.

(») Mather, Sheriff Law, 181. Att.-Uen. 
r. Dakin, L R. l H. L 338. Special pro­
vision is made in the Metropolitan Police 
Acts for the police of Royal Palaces.

(j) 1 hid. This does not apply if the arrest 
is by order of the Court itself, e.g. for con­
tempt of court.

{k) e.g. in the case of purely civil process 
a mendier of Parliament during the Session 
{In re (lent. 4(1 Ch. I). 100; Ac Onslow's and 
Whalley’s eases. L R. 0 Q.H. 208). a 
barrister or solicitor eundo, morundo, et 
redeundo from a Court on professional busi­
ness, and parties and witnesses in a cause

eundo, mornndo rt redeundo, and clergymen 
in performing religious rites and duties 
(24 X 25 Viet. c. 100.8.3(1). See Mather. 
Sheriff Law, 182. Short and Mellor, Cr. Pr. 
(2nd ed.) 347. As to assaults on foreign 
diplomatic officers, vide unie, p. 200.

(/) 1 Hawk. c. 00, s. 7. 4 HI. Com. 218. 
For precedents of indictments for assault - 
and false imprisonment, seeCro. ('ire. Comp. 
(lOlli ed.), 70. 2 Stark. Cr. PI. (2nd ed.) 
385. 380. 3 Chit. Cr. L. 835 et aeq. Arclib.
Cr. PI. (23rd ed.) 801.

(m) AnU. p, 246.
(«) Bell. 220. This ease was cited with 

approval in Phillips v. Eyre. L. R. 4 Q. B. 
225, 240, on the question of the justilica 
tion under Chilian law of what was done in 
Chilian waters. Cf. Canadian Prisoners' 
ease. 0 A. X K. 7. 31.

(o) | 10051 00 J. P. 107, Rosanquet 
Common Serjeant. Cf. Hunter r. Johnson 
13 Q.B.D. 225.

Amkiucan and Colonial Notks.
1 It is said in America that a man would 

lie justilied in resisting to the death an at­
tempt to forcibly carry him out of his 
country. See Bishop, Amer.Cr. L. i. s. 808(3).

Kidnapping need only be the sending of th 
person to any other place. See S. r. Rol 
lins. 8 N. H. 550, and it is suggested that 
a mere intent to carry away is sufficient.
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the will of his friends or lawful guardians, sometimes called kidnapping, 
is an offence at common law, punishable by fine and imprisonment with­
out hard labour (p). The most aggravated form of kidnapping is the 
forcible abduction or stealing and carrying away of any person from his 
own country into some other (7), or to parts beyond the seas, whereby he 
is deprived of the friendly assistance of the laws to redeem him from 
captivity (r). The carrying away of females is usually termed abduction, 
and the statutes punishing various forms of such abduction are dealt with 
post, p. 950. By the Habeas Corpus Act, 1079 (31 Car. li.c.2)s. 11,‘for 
preventing illegal imprisonment in prisons beyond the seas,’ it is enacted 
‘that no subject of this realm, that now is or hereafter shall be an in­
habitant or resiant of this Kingdom of England, dominion of Wales or 
Town of Berwick-upon-Tweed, shall or may be sent prisoner into Scotland, 
Ireland, Jersey, Guernsey, Tangier or into any parts, garrisons, islands, or 
places beyond t he seas, which are or at any time hereafter shall be within 
or without the dominions of His Majesty, his heirs and successors.’ Such 
imprisonment is then declared to be illegal ; and an action for false 
imprisonment is given to the party, with treble costs, and damages not 
less than five hundred pounds (#). The section then proceeds thus :— 
‘ And the person or persons who shall knowingly frame, contrive, write, 
seal or countersign, ,mv warrant for such commitment, detainer, or 
transportation, or shall so detain, imprison, or transport, any person or 
persons, contrary to this Act, or be any ways advising, aiding, or 
assisting therein,’ being lawfully convicted thereof, shall be 1" " led from 
thenceforth to bear any office of trust or profit within England, &c., or 
the dominions thereunto belonging, and shall incur the pains, &<*., of the 
Statute of Prœmunire (Hi Rich. II. c. 5), and shall be incapable of any 
pardon from the King of such forfeitures or disabilities (/). Sect. 15 
provides that offenders may be sent to be tried where their offences 
were committed, and where they ought to be tried. Sect. Hi enacts, 
that prosecutions for offences against the Act must be within two years 
after the offence committed, if the party grieved be not then in prison; 
and if he be in prison, then within two years after his decease, or delivery 
out of prison, which shall first happen.

Though in terms applied to subjects the Act appears to extend 
to persons owing temporary allegiance, and the removal of alien friends

(/>) I East, I'.C. 42». 4.m It. v. Baily. 
Comb. 10; no E. It. 312. Hop V. S. Stall. 
Rev. (ed. 1873), ss. 5525-7). Ity the 
Queensland Criminal ('ode, ISO1.), s. 354, 
1 any person who forcibly takes or detains 
another with intent to cnni|>e! Hint other 
person to work for him against his will ' 
is said to commit an offenee al common 
law described in the Voile as kidnapping.’ 
As to Indian law. see May ne. Criminal 
Uw of India (<-«1. 1800). 108,637.

(7) 43 Eli/., e. 13, which provided for the 
punishment of kidnapping in the Bonier

counties was n‘pcalcd in 1820 (7 & 8 (loo.
IV. c. 27).

(r) I East. I'.C. 430.
(.s) See Designy’s case, T. Itaym. 474; 

83 E. It. 247.
(t) S. 12 excepta persona who have 

contracted in writing to be transported in 
lieyond seas, and have received earnest on 
the contract, and s. 13 excepta convicted 
felons who have prayed to !»■ transported 
ami have been remanded to prison for that 
purpose.

Bishop, ii. s. 750. It is not clear how far 
fraud or threats are aulticient, without any 
force being used, to constitute the offence 
of kidnapping under American statutes.

See Bishop ii. s. 752. By the law of the 
United States Rev. Stall, s. 5377. it is an 
offence to bring into America any jicrson 
of colour kidnupi>ed in any other country.

1
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from the realm would seem to be unlawful unless effec ted in accordance 
with the Extradition Acts and Treaties or the Aliens Act, 1905 (5 
Kdw. VII.c. 13) (m).

As to the slave trade and the kidnapping of Pacific Islanders, see 
ante, ltnok II. Chapter II. pp. 271 ct teq.

Sect. III. Ok Child-Stealing.

By 24 & 25 Viet. c. 100, s. 50, * Whosoever shall unlawfully, either by 
forre or fraud, lead or take away, or decoy or entice away or detain, any 
child under the age of fourteen years, with intent to deprive any parent, 
guardian, or other person having the lawful care or charge of such child, 
of the possession of such child, or with intent to steal any article upon or 
about the person of such child, to whomsoever such article may belong, 
and whosoever shall, with any such intent, receive or harbour any such 
child, knowing the same to have been, by force or fraud, led. taken, 
decoyed, enticed away, or detained as in this section before mentioned, 
shall be guilty of felony, and being convicted thereof shall be liable at 
the discretion of the Court, to be kept in penal servitude for any term not 
exceeding seven years ... or to be imprisoned . . . (r), and. if a male 
under the age of sixteen years, with or without whipping : Provided that 
no person who shall have claimed any right to the possession of such 
child, nr shall hr the mother or shall have claimed to be the father of an 
illegitimate child, shall be liable to be prosecuted by virtue hereof on 
account of the getting possession of such child, or taking such child out 
of the possession of any person having the lawful charge thereof ’ (w).

The provisions as to evidence. &<•.. of the Children Act, 1908 (r). 
apply to this offence.

In H. v. I humid (//), it was held that a conspiracy with the mother of 
a child under fourteen to carry the child away from its lawful guardian 
was indictable even if the mother could not herself be convicted of an 
offence against sect. 56 or of a conspiracy to commit it (z).

A person may be convicted under this section even though the child 
is no longer in his custody and there is no evidence to shew where it is (a). 
The force or fraud mav he committed on the parent or guardian of the 
child, or on the child itself, or upon anv other person (/>).

(m) Ante, I». 208. As to tin- right to ex- 
elude or expel aliens, see Musgrove ». Chung 
Teeong Toy 11801 |. A. ('. 272. Alt.-tien, 
for Canada ». Cain and (lilhula |I000|, 
A. C. .742. Kohtelnies ». Brcnan | I'.MHij. 
4 Australian C. L H. 30.7. Law Quarterly 
Rtritu', 1800, p. 27.

(») For other punishments see .74 & ûû 
Viet. c. 00. s. I, ante, pp. 211. 212. The 
words omitted were re|iealed in 1802.

(«•) Taken from 0 ( leo. IV. e. .'II. s. 21 
(K), and 10 (leo. IV. e. 34, s. 2.7 (I). The 
word ‘unlawfully ' is substituted for 
' maliciously,’ which was inaccurately used 
in the former enactments. The age of the 
child is extended from ten to fourteen 
years, and * guardian ' is introduced ; and

in the proviso words are addisl to include 
the mother of an illegitimate child.

(«) Pott, p. 'IIS.
(//) 7.7 I,. .1. K. It. 470; 21 Cox, 200; 70 

•I P. 294 (C. c. It ).
(:) An application to quash a warrant 

issuisl against the mother was refused. 
The Court declined to decide the question 
of criminal liability of the mother on such 
all application. See rx /.mli Chetwyml 
43 L .1. (Newsp.), 12.7. 223.

(u) It. ». Johnson, 1.7 Cox. 481 (('. C. It. ' 
(A) It. ». Beilis, 02 I.. .1. M. C. |5fi ; 17 

Cox, 000 (C. C. It.), over ruling It. ». 
Barrett, 1.7 Cox, 0;78. where A. L. Smith. .1 
held that the force must be on the child.
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Sect. IV. Illegally Leaving Merchant Seamen Behind (r).

By the Merchant Shipping Act, KXI6 (6 Edw. VII. c, 48) s. 43 (</), ‘ A 
person belonging to a British ship shall not wrongfully force a seaman (e) 
on shore and leave him behind, or otherwise cause a seaman to be wrong­
fully left behind at any place either on shore or at sea, in or out of Mis 
Majesty’s dominions, and if he does so he shall in respect of each offence 
he guilty of a misdemeanor (It).

By sect. 36 (1).‘The master of a British ship shall not leave a sea 
man (d) behind at any place out of tin* United Kingdom, ashore or at sea, 
except where the seaman is discharged in accordance with tin* Merchant 
Shipping Acts, unless lie previously obtains endorsed on the agreement 
with the crew, the certificate of the proper authority ( /') as defined for 
that purpose in this Act stating the cause of the seinnn being left 
behind, whether the cause be unfitness or inability to proceed to sea, 
desertion, or disappearance or otherwise (</).

(3) If the master of a ship fails to comply with this section he shall 
(without prejudice to his liability under any other provision of the 
Merchant Shipping Acts, lie guilty in respect of each offence of a mis­
demeanor (A). and in any legal proceeding for the offence it shall be on the 
master to prove that the certificate was obtained or could not be obtained 
without unreasonable delay to the ship or was unreasonably withheld ’

As to the jurisdiction and venue en trials for the e offence*, see ">7 
58 Viet. c. (iO s*. 681,68.1, 6%. 687 (ante, p. 13).

On an indictment on 1 & 6 Will. IV. e. It* (rep.), against a master of 
a vessel for leaving one of his crew at Quebec, in Lower Canada, for the 
defence a certificate was put in evidence which stated that the defendant 
appeared before E. B. a commissioner for carrying the Act into effect, and 
being duly sworn, said that the seaman in (piestion did desert from the 
vessel while at Quebec, and was then absent without leave. It was held 
that this certificate was insufficient, inasmuch it did not certify the facts 
as ascertained bv the proper officer, that the captain deposed to certain 
things before him (/).

The defendant was master of a merchant ship, belonging to a subject 
of the United Kingdom (/). namely. .1. II. and E. W. and II. («. were

(r) 1 Marooning.’
(#/) This section re-enacts with variations 

f»7 & f>8 Viet. c. till. 8. 187. which took the 
place of 17 A 18 Viet. e. 120. s. 20.1, which 
section sti|ierae<le<l and replaced the earlier 
enactments, 6 & •> Will. IV. 10, sa. to. 12 
and 7 & 8 Viet. c. 112. s. I.

(# ) Including apprentices to the sen ser­
vice. fi Edw. VII. c. 48. s. 41* (2).

(/) The proper authority in a foreign 
country is a Hritish Consular official, or, if 
there Is- none, two, or if there are not two. 
one Hiitisli merchant ; in a British posses- 
sion, the Chief Officer of Customs at or near 
the place, ti Edw. VII. e. 18. s. 40(1). 
The authority is to examine into the 
grounds of application, and may take evi­
dence on oath, and may grant or refuse the

certificate, hut may not unreasonably 
refuse it. ti Edw. N il. c. 48. s. :iti (2).

(</) This section supersedes .17 X *»8 Viet.

(A) Punishable under .17 & .18 Viet. e. lit*, 
s. ti80, by line or imprisonment with or 
without hard labour for not over two years 
on a conviction on indictment. It may be 
prosecuted summarily, in which event the 
maximum line is 111*0, anil the maximum 
term of imprisonment is six months with or 
without haul labour.

(/) R. r. Sniison. I ('ox, 188, Bullock, 
Commr., after consulting the Recorder.

(y) It would seem to lie enough to name 
or descrilfe the ship sufficiently to identify 
her. or to aver that she is British.
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persons belonging to the crew, duly engaged to serve in a voyage, which 
was not then completed ; the indictment alleged that the defendant at 
B. unlawfully, wilfully, and wrongfully did leave the said E. W. and H. G. 
behind on shore, before the i of their voyage, on the plea that
they were not in a condition to proceed on the voyage, he not having 
obtained a previous certificate in writing of the said consul or of any such 
functionary of their not being in such condition, there being time to obtain 
such certificate (/•). It appeared that E. W. and 11. (1. were both ill when 
the vessel put into B. on her voyage, and went ashore, and saw the doctor, 
who said they were not sick enough to be left on shore, and go to the 
hospital, as they wished ; they then went to the English < ", who said
he could do nothing without the doctor's certificate, that they came again 
and asked for their clothes, and the mate, believing that they had got 
their discharge, though they did not say so, let them have them : that 
they were very ill, and if they had not gone on shore at B. and got medical 
advice, one of them would have died. The collector of customs of the 
port of Harwich produced a certificate of the registry of the ship with the 
name ,1. II. in it, which he knew to be his signature, but did not see him 
write it : the declaration was signed by him. lie knew II. personally. 
He did not know where he was born : he was a British subject : he knew 
he was so by the declaration which he had made, lie believed him to be 
an Englishman. Cresswell and Coleridge, JJ., were of opinion, first, 
that the allegation of ownership was a material ion. and must be
proved as laid ; sec "‘v, that the 41st (/) and 42nd sections of 5 & (i 
Will. IV. e. 19, did not create separate offences, but that they should be 
taken together, and were intended to shew that certain conduct on the 
part of the seaman will not excuse the captain, unless he produce the 
required certificate ; and therefore, thirdly, that on this indictment, 
which charged the defendant with wrongfully and wilfully leaving behind 
him two persons belonging to his crew, the only answer he could give would 
be either to prove the certificate, or shew the impossibility of obtaining 
it ; and not having done either of these things, if the jury believed the 
evidence, he must be found guilty (m).

(Ic) The count concluded with an aver- nary. See post. p. 981. 
nient that the defendant wan found within (/) tfmrre, 40th. 
the jurisdiction of the Central Criminal (m) R. e. Dunnett, I C. & K. 42f».
Court, which appears to ho now unneces-

^
7
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CANADIAN NOTES.

OF FALSE IMPRISONMENT, KIDNAPPING, AND CHILD-STEALING.

Sec. 1.—False Imprisonment.
This is not the subject of any provision of the Code. It is, however, 

still r.n offence at common law.
To compel a man to go in a given direction against his will may 

amount to an imprisonment; but if a man merely obstructs the pas­
sage of another in a particular direction whether by threats of per­
sonal violen te or otherwise, leaving him at liberty to stay where he is 
or go in any other direction if he pleases, he cannot be said to thereby 
imprison him. Bird v. Jones (1845), 7 Q.B. 742, per Patteson, J.

Detention of a prisoner after expiry of his sentence is false im­
prisonment. Moum- v. Rose (1869), L.R. 4 Q.B. 4S(i.

iS'rr. 2.—Kidnapping.—Code sec. 297 (as amended by 8 & 9 Edw.
VII. eh. 9).

Sec. 3.—Child Stealing.—Code sec. 316.
The child’s own father may be guilty of child-stealing within the 

Code, if after a divorce by a Court of competent jurisdiction and the 
award thereon of the custody of the child to the mother, the father 
wilfully removes the child from her custody. R. v. Watts, 5 Can. Cr. 
Cas. 538.

Where a divorce decree of a Court of competent jurisdiction in 
the United States has awarded the custody of a child to the father as 
against the mother, and the mother thereafter removes and conceals 
the child for the purpose of evading the decree, a prima facie ease 
for extradition is thereby made out against the mother upon a charge 
of child-stealing. And. semble, the offence of child-stealing under the 
Code, may be complete against the child’s mother although the father, 
to whom the child’s custody has been awarded, has never had any 
actual separate possession of the child. Re Lorenz (1905), 9 Can. Cr. 
Cas. 158.

Sec. 4.—Illegally Leaving Merchant Seaman Behind. 
R.S.C. (1906), ch. 113, secs. 265, 266.
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CHAPTER THE EIGHTH.

OP NEGLECT AND ILL-TREATMENT OF THE YOUNG, THE HELPLESS 
AN1) THE INSANE.

Sect. I.—Common Law.

It is an indictable misdemeanor at common law to refuse or neglect to 
provide sufficient food or other necessaries for any person such as a child, 
apprentice, or servant, unable to provide for and take care of himself, 
whom the party is obliged by duty or contract to provide for ; so as 
thereby seriously to injure health (a). The obligation is, it would seem, 
limited to cases where the person neglected is of tender years or helpless 
or so dominated by the parent or employer as to be unable to do for 
itself (6). It has been extended to cases where an aged or sick person, 
neither servant nor apprentice, but under the care or control of another, 
is neglected so as to cause death or injury to health (r). Where an 
indictment stated that W., ‘ an infant of tender years,' was placed ‘ under 
the care and control of ’ the prisoners ns a servant, and that it was their 
duty to supply her with sufficient food, &c., and also to permit her to 
have sufficient food, &c., and that they neglected to supply her with 
sufficient food, &c. : and refused to let her have sufficient food, &e. ; 
whereby her health was injured. W. was between fourteen and seventeen 
years of age during the time of the ill-treatment alleged, and it did not 
appear that she was prevented from going out and complaining of 
the treatment she received. It was held, first, that W. was not 
an infant of tender years. A person of tender years is a person in­
capable of acting or judging for himself. And children of much earlier 
age may contract marriage and other relations, and are competent in law 
to act for themselves. Secondly, that the terms ‘ under the care and 
control ’ of the prisoners meant under such control as to be prevented 
from acting for herself, and that this girl was a free agent ; and. therefore, 
the indictment was not proved (d).

(a) R. r. Friend, R. & R. 20, and MS. 
Bayley, J. Chambre, J., differed, thinking 
it not an indictable offence, but a matter 
founded wholly on contract, in this which 
was the ease of an apprentice. See R. v. 
Senior 118001, 1 Q.B. 283, 289. As to the 
neglect of pau]>ers by overseers of the poor, 
see ante, p. 000.

(It) The obligation has been held to apply 
to a servant (It. i\ Ridley, 2 Camp. 0">0). 
except where the servant was of full age 
and able to take care of herself and to leave 
the service. R. r. Smith, L. & ('. 007, 020, 
026.

(r) R. v. Install [18931, I Q.B. 460, nntr, 
p. 078. As to lunatics, vidv /*></. p. 924. 
In Urmston v. Newcomen, 4 A. & E. 899, 
in answer to a remark by counsel, that, ‘ by 
the common law if a child perish for want

of proper care, it is murder in the party 
neglecting it.' Denman. C..I., said : ‘ If Un­
person has the actual custody,’ and 1‘atte- 
son, J., added : 1 Ur the child he part of his 
family, would it be murder in the parent to 
abscond ? ’ As regards ill-treatment, this 
opinion seems to be over-ridden by R. v. 
Connor 119081. 2 K.B. 20, post, p. 914.

(d) Anon. 6 Cox, 279, Coleridge and 
Crosswell, ,I.T. The latter said, 1 If licing 
of ordinary or even superior intellect and 
capacity, she was so under the control of 
the defendants, so impressed with fear 
either from being watched or living threat­
ened, as to be unable to resort to the assis­
tance of her natural defenders or of other 
persons, then a duty would devolve on the 
defendants greater than that arising from 
the civil contract.’
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In these cases it must be both alleged and proved that the health was 
seriously injured. In K. v. Phillpot (e), the indictment alleged that the 
prisoner was the mother, and had the care of an infant female child 
unable to support itself, and that it was the duty of the prisoner to support 
(he child, but that the prisoner unlawfully neglected to support it, and 
unlawfully abandoned it without necessary food for a long space of time, 
whereby the child was greatly injured and weakened. The prisoner was 
the wife of a seaman, and received a portion of his pay, and was able to 
work and get her living if she chose ; she left the child without food 
from Monday evening till Thursday morning, and but for the attention 
of a poor neighbour, the child must have suffered most severely, and 
might probably have died for want of food, and though it did suffer 
in some degree from want of food, it was not to any serious extent ; and 
it was held that the conduct of the prisoner in absenting herself, irre­
spective of any actual injury to the child, was not a misdemeanor at 
common law, and therefore it was necessary to prove the averment that 
the child was greatly injured and weakened ; and that the evidence that 
the child had suffered to some but not to any serious extent was not 
sufficient, as it did not shew any injury to health (/).

It is the duty of all persons having children of tender age, whom they 
cannot support, to endeavour to obtain the means of getting them support, 
and if they wilfully abstain for several days from resorting to the poor- 
law authorities of the place where they have by law a right to support, 
they are criminally responsible for the consequences (</).

In It. v. (’handler (//), the indictment alleged that the prisoner was a 
single woman and the mother of a child of very tender ago and unable 
to provide for itself, and that it was the duty of the prisoner to provide 
food for the child, she * being able and having the means to perform her 
said duty,’ and that she unlawfully neglected to provide sufficient food for 
the child, whereby its life was endangered. There was no evidence that 
the prisoner actually had the means of supporting the child ; but it was 
proved that she could have applied to the relieving officer of the union, 
and. had she done so, she would have been entitled to and would have 
received relief for herself and the child adequate to their due support 
and maintenance, and that she had not made any s at ion. It
was held that the allegation in the indictment that the prisoner had the 
means of maintaining the child was not proved.

In K. r. liugg (»'), the first count of the indictment charged the prisoner 
with neglecting to provide sufficient food for her infant child, * she being 
able and having the means to perform her duty ’ in that respect. The 
jury found her guilty on the ground that ‘ if she had applied to the 
guardians for relief she would have had it,* and the Court held, on the 
authority of It. v. Chandler (supra) that the finding of the jury was not 
sufficient to maintain the count. A second count charged the neglect to 
provide food, but omitted the allegation that she had means to do so. 
and it was doubted if the count was good in law (/) ; Bovill. C. J.. said :

(r) Drill*. 171».
( / ) See R. r. Cooper. I Di n. 409; 20 L. 

•I. M. ('. 211». It. r. Hogan, 2 Den. 277. 
24 ft 2.*. Viet. <•. lot», h. 27. pout, p. !»ll.

(<j) It. v. Mnlihct, f» Cox, 339. 8 Kdw.

VII. e. 07. x. 12. pod, p. 013.
(A) Dears. 4M.
(«) 12 Cox. 10.
(j) Sec It. v. It viand. infra. It. r 

Shepherd, L. & C. 147, mile, p. 070.

2555
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‘ We have to consider the clïect of the verdict of the petit jury on the 
first two counts. They found a verdict of guilty, but added, “ we do so 
on the ground that if she had applied ” (to the guardians) “ for relief, 
she would have had it.” The case of R. v. Chandler shews that that 
finding was not sufficient to maintain the first count of the indictment, 
which contains the allegation of ability and means on the part of the 
prisoner. On the second count of the indictment, assuming that count 
to be good, which we doubt, the allegation is, that the prisoner unlawfully 
and wilfully did neglect and refuse to find and provide her child with 
necessary food, &c. ; but there is no allegation that the prisoner had the 
means of procuring, or could have procured it, and wilfully abstained 
from doing so. The allegation in that count is not found by the jury. 
On these grounds we are of opinion that the conviction should be quashed.’ 
This ruling conflicts with R. v. Mabhet (supra) and appears to be no longer 
law: see the provisions in sect. 12 of the Children Act, 1908 (post, 
p. 913).

An indictment for neglecting to provide sufficient food and sustenance 
fora child of tender years, whereby the child became ill and enfeebled, 
averred that it was the duty of the prisoner to provide for, give, and 
administer to the said shild wholesome and sufficient meat, drink, and 
clothing for the sustenance, &e., of the said child, and that he unlawfully, 
and contrary to his said duty in that behalf, did omit, neglect, and refuse 
to provide for, &c., the child : It was held that the indictment sufficiently 

' the breach of duty, and that the prisoner had the ability to provide 
but omitted to exercise it (À ).

A parent who wilfully withholds necessary food from his child, with 
the wilful determination bv such withholding to cause the death of the 
child, is guilty of murder, if the child dies, and if he does so negligently 
but not wilfully, and the child dies in consequence of the neglect, he is 
guilty of manslaughter (/).

Medical Aid. At common law a parent appears to be bound to provide 
medical attendance for his child (tn), and a master bound to provide 
medical attendance for his apprentice (n). Rut the obligation is said not 
to extend to servants (o). When the child is under sixteen want of 
means is no excuse if the poor-law doctor is available.

As to liability for death caused by failure to provide medical advice, 
see ante, p. 674.

Sect. If.—Of Ill-treatment of Apprentices anp Servants.

In the case of apprentices and servants the common law is supple­
mented by 24 & 25 Viet. c. 100, s. 26 (/>),' Whosoever, being legally liable (y).

(k) It. «-. It y land, L. R. 1 C. C. R. W. 
The indictment should aver that the child 
was of tender years and unable to provide 
for itself.

(/) R. v. Condc. 10 Cox. 647. R. r. 
Senior 118991, • Q-B. 283. ante. pp. «72, «74.

(m) It. r. Senior [I899j, I Q.B. 283. 
For statutory obligations vide. 8 Edw. VII. 
c. «7, b. 12, port, p. 1)13.

(n) R. v. Smith, 8 C. & 1*. 153. Selle»

v. Norman, 4 C. & 1*. 80. Wcnnall t>. 
Adney, 3 It. & l*. 217. Vide ante, p. «00.

(o) R. r. Smith, ubi .supra.
(p) Taken from 14 & 15 Viet. e. 11, s. 1, 

with the substitution of the words in italics 
for the word 4 assault.*

((/) i.e. it would seem under contract. 
See ruling of Barton, Belfast Assizes, 
1901, cited by Clarke Hall, Law relating to 
Children (ed. lOOtl), p. 40.

A2C



910 Of Neglect and Ill-treatment of the Young, [book ix.

cither us a master or mistress, to provide for any apprentice or servant 
necessary food, clothing, or lodging, shall wilfully and without lawful 
excuse refuse or neglect to provide the same, or shall unlawfully and 
maliciously do or cause to be done ang bodilg harm to any such apprentice 
or servant , so that the life of such apprentice or servant shall be endangered, 
or the health of such apprentice or servant shall have been or shall be 
likely to be permanently injured, shall be guilty of a misdemeanor, and 
being convicted thereof shall be liable ... to be kept in penal 
servitude . . . (r). This enactment contains no words making it 
necessary to prove that the apprentice was of tender years or under 
the dominion or control of the master or mistress. The words ‘ so 
that . . . injure ’ appear to apply both to refusal or neglect to supply 
food and to causing bodily harm. The enactment is silent as to medical 
attendance. By sect. 7.*$ guardians of the poor may be required (s) to 
prosecute offenders under this sect. Where the e or servant is
under sixteen the provisions as to evidence, &c., of the Children Act, 
1908 (post p. 918) are applicable.

By the Conspiracy and Protection of Property Act, 1875 (58 <Sr 39 
Viet. c. 80), s. 0, a master is punishable on summary conviction by 
imprisonment not exceeding six months, with or without hard labour for 
wilfully and without lawful excuse neglecting to supply necessary food, 
&c., or medical aid, whereby the health of the servant or apprentice is 
likely to be seriously or permanently injured (ss).

Sect. III. Dangerous Performances by Young Persons.

By the Children’s Dangerous Performances Act, 1879 (42 & 43 Viet, 
c. 34). s. 3 . . . Where in the course of a public exhibition or per­
formance, which in its nature is dangerous to the life or limb of a child 
under such age as aforesaid ' (under fourteen years) ‘ taking part therein, 
any accident causing actual bodily harm occurs to any such child, the 
employer of such child shall be liable to be indicted as having commit ted 
an assault, and the Court before whom such employer is convicted on 
indictment shall have the power of awarding compensation not exceeding 
£20, to be paid by such employer to the child, or to some person named 
by the Court on behalf of the child, for the bodily injury so occasioned, 
provided that no person shall be punished twice for the same offence (/).

By sect. 4 of the Act, if the child is apparently of the age alleged, it 
lies on the accused to prove that the child is not of that age (u).

By the Dangerous Performances Act, 1897 (60 & 61 Viet. e. 52) s. 1,

(r) For other punishments sue 54 & 55 
Viet. v. tiU, s. I. ante, pp. 211, 212. The 
words omitted were re|iealed in 1802.

(«) This does not exclude prosecutions 
by other |htswis. t'aswell v. Morgan, 28
L J. M. < SOU Of. s Edw. Vll < 67, 
s. 54, /»«/, p. 021.

(wt) The accused may elect to bo tried 
on indictment, vide (ink, p. 17.

(/) It is ditlicult to see how this offence 
should be described in an indictment, and 
it is not clear whether the compensation is

cumulative on or alternative to the punish­
ment. The earlier part of the section 
ini|M)ses a |>enalty on summary conviction 
for causing a child under fourteen to take 
part in a public performance, whereby in 
the opinion of the Court the life or limbs 
of the child shall Is* endangered.

(«) Vf. 8 Edw. Vll. c. <>7, h. 123, /xml, 
p. 022. As to training children under 
sixteen for exhibitions of a dangerous 
nature, sec 3 Edw. Vll. c. 45, s. 3 (0).

54
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‘The Children’s Dangerous Performances Act. 187!) (supra)shall apply in 
the case of any male young person under the age of sixteen years and any 
female young person under ♦ he age of eighteen years in like manner as it 
applies in the case of a child under the age of fourteen years ’ (v).

By sect. 2 (1) ‘ Except where an accident causing actual bodily harm 
occurs to any child or young person no prosecution or other proceeding 
shall be instituted for an offence against the Children's Dangerous Per­
formances Act, 1879, as amended by this Act without the consent in 
writing (ir) of the chief officer of police (x) of the area in which the offence 
is committed. In the case of persons under Iff the provisions as to 
evidence of the Children Act, 1908 (post, p. 918) are able.

Sect. IV. -Exposing or Abandoning Children under Two.

By the Offences against the Person Act, ISffl (24 & 25 Viet. c. 100), 
s. 27 (//), ‘ Whosoever shall unlawfully abandon or expose (:) any child, 
being under the age of two years, whereby the life of such child shall be 
endangered, or the health of such child shall have been or shall be likely 
to be permanently injured, shall be guilty of a misdemeanor, and being 
convicted thereof shall be liable ... to be kept in penal servitude . . . (a),

The provisions of 8 Kdw. VI1. e. ff7, post, p. 918, as to presumption of 
age, evidence, &c., apply to proceedings under this section.

The prisoners were convicted on an indictment under sect. 27, which 
charged that they did abandon and expose a child, under the age of two 
years, whereby the life of the child was endangered. One of the prisoners 
was the mother of the child, which was illegitimate, and both prisoners 
put the child in a hamper at 8., wrapped up in a shawl, and packed with 
shavings and cotton wool, and the mother took the hamper to the booking 
office of the railway station at M., and left it, having paid the carriage of 
it to (1. The " er was addressed to the lodgings of the father of the 
child at U. She told the clerk at the office to be very careful of it, and 
to send it by the next train, which was due in ten minutes from that time. 
Upon the address were the words written ‘ With care ; to be delivered 
immediately.’ The jer was carried by the passenger train, and was 
delivered at its address in a little less than an hour from leaving M. On 
its being opened the child was found alive. The child was taken by the 
relieving officer the same evening to the union workhouse, where it lived 
for three weeks afterwards, when it died from causes not attributable to 
the conduct of the prisoners, or either of them. It was proved to have

(r) Vide mi/ini, 1110.
(«•) It is submittv<l that this means con­

sent previous to the institution of the pro­
ceeding. Nee Thor|ie r. Driest null 11 Kl*71, 
I t). It. I fit), decided on a similar provision 
in the Sunday Observance Prosecution Act, 
1871 (.‘t4 & :tfi Viet. c. 87).

(x) In the City of London the Commis­
sioner of City Police, and elsewhere in 
England defined in the Police Act, 18110 
(•>3 & f>4 Viet, c. 45).

(y) This section was new law in 1801, and 
is intended to provide for cases where child­
ren are abandoned or exposed under such 
circumstances that their lives or health

may he. or be likely to he, endangered. See 
R. v. Hogan, 2 Den. 2771 l>. v. Cooper, 
I Den. 450, 2 V. & K. 870 ; It. v. Phillpot, 
I Dials. 170; H. r. (îray, I). & It. 303. 
which shew the necessity for this enact­
ment. In It. r. Hogan, an indictment at 
common law for abandoning was held bad 
liccause it did not aver injury to the child 
nor means in the jiarent.

(:) As to exposure amounting to assault, 
vide p. 912.

(n) For other punishments see 54 & 55 
Viet. c. 00, s. 1, ante, pp. 211, 212. The 
words omitted arc repealed.

1

6
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been a delicate child :—On a case reserved a conviction on these facts 
was upheld (/>).

The prisoner was the father of a child under two years of age. The 
child was in the custody of the " pi\ who was living apart from the 
prisoner. The mother brought the child to him and left it outside the 
door of his house at about seven o’clock p.m. He was inside, and she 
called out ‘ Bill, here's vour child. I can’t keep it ; I am gone.’ She left, 
and the prisoner afterwards tame out of the house, stepped over the child, 
and went away. An hour and a half afterwards the child was still lying 
in the road ntside the wicket of the garden ; it was dressed in short 
clothes, and had nothing on its head. The prisoner's attention was called 
to the child when lie came home, after a further interval of an hour and a 
half, lie said that he should not touch it, and that those that brought 
it there must come and take it. The child was found at one a.m. lying cold 
and stiff : On a case reserved it was held, that the prisoner was rightly 
convicted of having abandoned and exposed the child, within the meaning 
of sect. 27 (c).

In R. r. Renshaw (</), a *r left her child, ten days old, at the 
bottom of a dry ditch, bv which there was a path, and a lane separated 
from the ditch by a hedge ; Burke, B.. is reported to have said that 
* there were no marks of violence on the child, and it does not appear in 
the result that the child actually experienced any inconvenience, as it 
was providentially found soon after it was exposed, and therefore, 
although it is said in some of the books that an exposure to the inclemency 
of the weather may amount to an assault, yet, if that, be so at all, it can 
only be when the person suffers a hurt or injury of some kind or other 
from the exposure (c), The acts made the subject of indictment in that 
case now fall within 21 & 25 Viet. e. 100, s. 27, and Part II. of the 
Children Act. 1998, post, p. 913, and the provisions of that Act as to 
evidence, &c. (post, p. 918) apply.

Nkct. V.—Cruelty to Children.

The common law liability for neglect of children lias been stated, ante, 
p. 907.

The history of legislation on the subject is as follows. By sect. 
37 of the Poor Law Amendment Act, 1808 (31 & 32 Viet. c. 122), it was 
made an offence for a parent wilfully to neglect to provide adequate food, 
clothing, medical aid, or lodging for his child being in his custody under 
the age of fourteen, whereby the health of such child shall have been or 
shall be likely to be seriously injured (/). This section was repealed in 
1889 by 52 & 53 Viet. c. 44, which by sect. 1 made it a misdemeanor for

(6) R.r. Falkingliam, L R. I <’. (’. It. 222. 
(r) It. r. White, L. K. 1 G G It. till.
(</) 2 Cox, 285. ‘ This coho is open to

doubt on the ground that it seems to make 
the question, whether the act of the prisoner 
was a battery or not, depend on the result 
of that act ; whereas, it is conceived that 
that act was either a battery or not a 
battery at the moment it was committed. 
It is confidently submitted that the instant 
a mother UcjHiaits a child with intent to

abandon it, as that is an unlawful act, 
which she can neither justify nor excuse, 
she is guilty of battery. G S. (j.

(r) Of. K. v. Ridley, 2 Camp. 050. 
m See R. V. Downes, 1 Q.B.D. 25; R. 

r. .Morby 8 tj.lt.l). 571, ante, p. 074, as to 
liability to indictment for manslaughter for 
neglect to provide medical aid to a child. 
And as to servants and apprentices, vide 
(ink, p. 009.
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a person over sixteen, having the custody, control, or charge of a child 
under sixteen wilfully to ill-treat, neglect, abandon, or expose such child in a 
manner likely to cause such child unnecessary suffering or injury to its 
health.

The Act of 1881) was repealed in 1894 and re-enacted without alteration 
as sect. I (l) of 57 & 58 Viet. c. 41.

Sect. I (I) of the Act of 1894 was repealed in 1904 and re-enacted 
without alteration as sect. I ( I ) of 4 Edw. VII. c. 15.

The Acts of 1889, 1894. and 1904 contain no reference to medical aid ; 
but in K. v. Senior (g) deliberate omission to obtain necessary medical or 
surgical aid was held to fall within the words ‘ likely to cause unnecessary 
suffering, &c.’

Sect. I of the Act of 1904 was in 1908 repealed and re-enacted as sect. 
1*2 of the Children Act, 1908(8 Edw. VII. c. 67), in which section reference 
to medical aid is again introduced (sub-sect. I).

Part II. of the Children Act, 1908(8 Edw. VII. e. 07), deals with 
the prevention of cruelty to children and young persons.

By sect. 12, ‘ (1) If any person over the age of sixteen years, who has 
the custody, charge, or care (h) of any child or young person, wilfully 
assaults, ill-treats, neglects, abandons, or exposes such child or young 
person, or causes or procures such child or young person to be assaulted, 
ill-treated (*), neglected, abandoned, or exposed, in a manner likely to 
cause such child or young person unnecessary suffering or injury to his 
health (including injury to or loss of sight, or hearing, or limb, or organ 
of the body, and any mental derangement), that person shall be guilty of 
a misdemeanor, and shall be liable—

(a) on conviction on indictment, to a fine not exceeding one hundred 
pounds, or alternatively, or in default of payment of such fine, 
or in addition thereto, to imprisonment, with or without hard 
labour, for any term not exceeding two years ; and 

(/>) on summary conviction, to a fine not exceeding twenty-five 
pounds, or alternatively, or in default of payment of such fine, 
or in addition thereto, to imprisonment, with or without hard 
labour, for any term not exceeding six months (j) ; 

and for the purposes of this section a parent or other person legally liable 
to maintain a child or young person shall be deemed to have neglected 
him in a manner likely to cause injury to his health if he fails to provide 
adequate food, clothing, medical aid, or lodging for the child or young 
person, or if, being unable otherwise to provide such food, clothing, 
medical aid, or lodging, he fails to take steps to procure the same to be 
provided under the Acts relating to the relief of the poor (Z ).

‘ (2) A person may be convicted of an offence under this section, either

(y) 11 Si(!• j I Q.B. 283, ante, p. (174.
(/() This is a matter of fact for the jury 

subject to the dclinition in s. 118 (2), lost, 
p.921. It. r. Vox 118118], 1 Q.B. 71), decided 
on the Act of 18114.

(») Quart whether direct evidence is 
essential to prove this. It. r. Hrinton 
III Vent. Cr. Ct. Sess. I'ap. 30ft. Day, J. 
<Wro K. r. Hyland L K. 1 V. V. H. 1)1).

VOL. 1.

(;") The section thus far re-enacts 4 
Edw. VII. c. 15, s. 1 (I) merely altering 
the position of the words italicised. The 
defendant may elect to be tried by a jury. 
24 & 43 Viet. c. 4ft, s. 17, ante, p. 17.

(k) A re-enactment of 4 Edw. VII, e. 15, 
s. 23 (2). As to common law, vide ante 
p ''-'7
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on indictment or by a Court of summary jurisdiction, notwithstanding that 
actual suffering or injury to health, or the likelihood of such suffering or 
injury to health, was obviated by the action of another person.

‘ (3) A person may be convicted of an offence under this section, either 
on indictment or by a Court of summary jurisdiction, notwithstanding 
the death of the child or young person in respect of whom the offence is 
committed (/).

• (4) Upon the trial of anv person over the age of sixteen indicted for 
the manslaughter of a child or young person of whom he had the custody 
charge or care, it shall be lawful for the jury, if they are satisfied that the 
accused is guilty of an offence under this section in respect of such child or 
young person, to find the accused guilty of such offence ’ (in).

In R. v. Connor [19081 2 K.B. 20, it was held that the mere omisssion 
by a father to pay any part of his earnings towards the support of 
his child might constitute wilful neglect within 4 Edw. VII. c. 15, s. I. 
although the child was living with its mother and the father was living 
apart from her. In Cole v. Pendleton (00 J.P. 359), where the father was 
living with his wife, a similar ruling was given.

By sub-sect. (5), If it is proved that a person convicted under this 
section was directly or indirectly interested in anv sum of money accruable 
or payable in the event of the death of the child or young person, and 
had knowledge that such sum of money was accruing or becoming 
payable, then

(a) in the case of a conviction on indictment, the Court may in its 
discretion either increase the amount of the fine under this 
section so that the fine does not exceed two hundred pounds ; 
or, in lieu of airarding any other penalty under this section, 
sentence the person to penal servitude for any term not 
exceeding five years (n) ; and

(/>) in the case of a summary conviction, the Court in determining the 
sentence to be awarded shall take into consideration the fact 
that the person was so interested and had such knowledge (o).

‘ ((>) A person shall be deemed to be directly or indirectly interested 
in a sum of money under this section, if he has any share in or anv benefit 
from the payment of that money, though lie is not a person to whom it is 
legally payable (/>).

‘(7) A copy of a policy of insurance, certified bv an officer or agent of 
the insurance company granting the policy, to be a true copy, shall in any 
proceedings under this section be prima facie evidence that the child or 
young person therein stated to be insured has been in fact so insured, and 
that the person in whose favour the policy has been granted is the person 
to whom the money thereby insured is legally payable (7).

‘ (8) An offence under this section is in this part of this Act referred 
to as an offence of cruelty.’

(l) Taken from 4 Edw. VII.. e. 15, h. I 
(2).

(in) Taken from 4 Edw. VII.. e. 15, h. I 
(3).

(n) Nor lew Ilian three years. 54 & 55 
Viet. c. IM, h. 1, ante, p. 211.

(o) Ah in convictions on indictment this

section is in substance taken from 4 
Edw. VII., c. 15, s. I (4); as to summary 
convictions it is new.

(/«) Taken from 4 Edw. VII., e. 15, s. I 
(5).

(7) Taken from 4 Edw. VII., c. 15, s. I (tl) 
substituting ‘Section’ for ‘Act.’
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By sect. 13 (r), ‘ Where it is proved that the death of an infant under 
three years of age was caused by suffocation (not being suffocation caused 
by disease or the presence of any foreign body in the t hroat or air passages 
of the infant), whilst the infant was in bed with some other person over 
sixteen years of age. and that that other person was at the time of going to 
bed under the influence of drink, that other person shall be deemed to have 
neglected the infant in a manner likely to cause injury to its health within 
the meaning of this part of this Act.'

Sect. 19 (based on 4 Edw. VII. c. 15, s. 4) provides for the arrest by a 
constable for offences under this part of the Act or within Sched. 1, post, 
committed in his view or persons who have committed or are reasonably 
suspected of having committed such offences if the constable cannot get 
their names and addresses or has reasonable ground for believing that they 
will abscond.

Sect. 20 provides for the detention in a place of safety of children or 
young persons against whom such offences have been committed or there 
is reason to believe have been committed.

By sect. 21, ‘ (1) Where a person having the custody charge or care 
of a child or young person has been—

(«) convicted of committing in respect of such child or young person 
an offence under this part of this Act or any of the offences 
mentioned in the First Schedule to this Act ; or 

{b) committed for trial for any such offence ; or 
(c) bound over to keep the peace towards such child or young 

person,
by anv Court, that Court, either at the time when the person is so con­
victed, committed for trial, or bound over, and without requiring any new 
proceedings to be instituted for the purpose, or at any other time, and also 
any petty sessional Court before which any person may bring the case, 
may, if satisfied on inquiry that it is expedient so to deal with the child 
or young person, order that the child or young person be taken out of the 
custody, charge, or care of the person so convicted, committed for trial, 
or bound over, and be committed to the care of a relative of the child or 
young person, or some other fit person, named by the Court (such relative 
or other person being willing to undertake such care), until he attains 
the age of sixteen years, or for any shorter period, and that Court or anv 
Court of like jurisdiction may of its own motion, or on the application of 
any person, from time to time by order renew, vary, and revoke anv 
such order (.*).

‘(2) If the child or young person has a parent or legal guardian no order 
shall be made under this section unless the parent or legal guardian has 
been convicted of or committed for trial for the offence, or is under 
committal for trial for having been, or has been proved to the satisfaction 
of the Court making the order to have been, party or privy to the offence,

(r) S. 14 relates to begging. S. If» relates 
to exposing children to risk of burning or 
scalding, and s|>eeinlly preserves liability for 
any indictable offence constituted by the 
acts referred to in the section. Ss. Ill, 17, 
and 18, which relate to the corruption of the

morals of children, are dealt with pout, 
pp. 962, 963.

(*) A re-enactment of 4 Edw. VII., e. 16. 
s. 9(1). Ap|wrently no costs can be given 
on varying an order. He < l Hallman, 70 
.!. I*. 8.
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or has been bound over to keep the peace towards the child or young 
person, or cannot be found (t).

‘ (3) Every order under this section shall be in writing, and any such 
order may be made by the Court in the absence of the child or young 
person ; and the consent of any person to undertake the care of a child 
or young person in pursuance of any such order shall be proved in such 
manner as the Court may think sufficient to bind him.

‘ (4) Where an order is made under this section in respect of a person 
who has been committed for trial, then, if that person is acquitted of the 
charge, or if the charge is dismissed for want of prosecution, the order 
shall forthwith be void, except with regard to anything that may 
have been lawfully done under it (u).

‘(7) Nothing in this section shall be construed as preventing the Court, 
instead of making an order as respects a child under this section, from 
ordering the child to be sent to an indust rial school in any case in which 
the Court is authorised to do so under Part IV. of this Act (v).

By sect. 22 ‘ (1) Any person to whose care a child or young person 
is committed under this part of this Act shall, whilst the order is in force, 
have the like control over the child or young person as if he were his 
parent, and shall be responsible for his maintenance, and the child or 
young person shall continue in the care of such person, notwithstanding 
that he is claimed by his parent or any other person, and if any person

(a) Knowingly assists or induces, directly or indirectly, a child or
young person to escape from the person to whose care he is 
so committed ; or

(b) Knowingly harbours, conceals, or prevents from returning to such
person, a child or young person who has so escaped, or 
knowingly assists in so doing ;

he shall on summary conviction be liable to a fine not exceeding £20 or 
to be imprisoned, with or without hard labour, for anv term not exceeding 
two months.

‘ (2) Any Court having power so to commit a child or young person 
shall have power to make the like orders on the parent of or other person 
liable to maintain the child or young person to contribute to his main­
tenance during such period as aforesaid, and such orders shall be enforce­
able in like manner as if the child or young person were ordered to be sent 
to a certified school (if) under Part IV. of this Act, but the limit on the 
amount of the weekly sum which the parent or such other person may 
be required under this section to contribute shall be one pound a week 
instead of the limit fixed under Part IV.

‘ (3) Any such order may be made on the complaint or application of 
the person to whose care the child or young person is for the time being 
committed, and either at the time when the order for the committal of the 
child or young person to his care is made, or subsequently, and tin* sums

(/) A re-enactment of 4 Edw. VII., e. 15, 
s. » (2) with amendments.

{u) Sub-88.5,0, empower the Secretary 
of State to discharge absolutely or on con­
ditions, or to authorise emigration of the

child or young |>einon.
(r) Vide ttiilt’, pp. 230 el aeq.
(ir) i.e. to an industrial school or refor­

matory, nee ss. 44 et aeq.
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contributed by the parent or such other person shall he paid to f rson 
as the Court may name, and be applied for the maintenance of the child 
or young person.

‘ (4) Where an order under this part of this Act to commit a child or 
young person to the care of some relative or other person is made in 
respect of a person who has been committed for trial for an offence, the 
Court shall not have power to make an order under this section on the 
parent or other person liable to maintain the child or young person prior 
to the trial of the person so committed.

‘ (f>) Any Court making an order under this sect ion for contribution by 
a parent or such other person may in any case where there is any pension 
or income payable to such parent or other person and capable of being 
attached, after giving the person by whom the pension or income is 
payable an opportunity of being heard, further order that such part, as 
the Court may see fit of the pension or income be attached and be paid to 
the person named by the Court. Such further order shall he an authority 
to the person by whom f- ' nsion or other income is payable to make 
the payment so ordered, and the receipt of the person to whom the 
payment is ordered to be made shall be a good discharge to such first- 
mentioned person.

‘ (6) An order under this section may be made by any Court before 
which a person is charged with an offence under this part of this Act, and 
without regard to the place in which the person to whom the payment 
is ordered to be. made may reside ’ (r).

By sect. 23 (y), ‘(I) In determining on the person to whose care the 
child or young person shall be committed under this part of this Act, 
the Court shall endeavour to ascertain the religious persuasion to which 
the child or young person belongs, and shall, if possible, select a person 
of the same religious persuasion, or a person who gives such undertaking 
as seems to the Court sufficient that the child or young person shall be 
brought up in accordance with its own religious persuasion, and such 
n" persuasion shall be specified in the order.

‘ (2) In any case where the child or young person has been placed 
pursuant to any such order with a person who is not of the same religious 
persuasion as that to which the child or young person belongs, or who 
has not given such undertaking as aforesaid, the Court which made the 
order, or any Court of like jurisdiction, shall, on the application of 
any person in that behalf, and on its appearing that, a fit person, who is of 
the same religious persuasion, or who will give such undertaking as afore­
said, is willing to undertake the care of the child or young person, make 
an order to secure his being placed with a person who either is of the same 
religious persuasion or gives such undertaking as aforesaid.

* (3) Where a child or young person has been placed with a person who 
gives such undertaking as aforesaid, and the undertaking is not observed, 
the child or young person shall be deemed to have been placed with a 
person not of the same religious persuasion as that to which the child 
belongs, as if no such undertaking had been given (:).

(r) Except as to the parts in italics a c. 1», s. 8. 
re-enactment of 4 Edw. VII., c. If», s. 7. (:) S. 24 gives power to justices on sworn

(id This section re-enacts 4 Edw. VII , information to issue warrants to search for

95
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By sect. 2G, ‘ Where it appears to the Court by or before which any 
person is convicted of an offence of cruelty, or of any of the offences 
mentioned in the First Schedule to this Act, that that person is a parent 
of the child or young person in respect of whom the offence was committed, 
or is living with the parent of the child or young person, and is a habitual 
drunkard within the meaning of the Inebriates Acts, 1879 to 1900 (a), 
the Court, in lieu of sentencing that person to imprisonment, may, if 
it thinks fit, make an order for his detention in a retreat under the 
said Acts, the licensee of which is willing to receive him, for any 
period named in the order, not exceeding two years, and the order 
shall have the like effect, and copies thereof shall be sent to the 
local authority and Secretary of State in like manner, as if it were an 

ation duly made by that person and duly attested by a justice 
under the said Acts : and the Court may order an officer of the Court or 
constable to remove that person to the retreat, and on his reception the 
said Acts shall have effect as if he had been admitted in pursuance of an 
application so made and attested as aforesaid : Provided that—

(a) an order for the detention of a person in a retreat shall not be
made under this section unless that person, having had such 
notice as the Court deems sufficient of the intention to allege 
habitual drunkenness, consents to the order being made ; and

(b) if the wife or husband of such person, being present at the hearing
of the charge, objects to the order being made, the Court 
shall, before making the order, take into consideration any 
representation made to it bv the wife or husband ; and

(c) before making the order the Court shall, to such extent as it
may deem reasonably sufficient, be satisfied that provision 
will be made for defraying the expenses of f " rson during 
detention in a retreat ; and

(d) nothing in this section shall affect any power of the Court to
order the person convicted to be detained in a certified 
inebriate reformatory (b).

Evidence and Procedure. By sect. 27, * As respects proceedings against 
any person for an offence under this part of this Act. or for any of the 
offences mentioned in the First Schedule to this Act, the Criminal 
Evidence Act, 1898 (r), shall apply as if in the schedule to that Act a 
reference to this put of this Act and to the First Schedule of this Act 
were substituted for the reference to the Prevention of Cruelty to 
Children Act, 1894 (d).

By sect. 28 ‘ (I) Where a justice is satisfied by the evidence of a 
duly qualified medical practitioner that the attendance before a Court of

children or young jiersons alleged to have 
suffered, or to lu* suffering, ill-treat ment, 
or to have been, or to bv. subject to tlu* 
offences mentioned in the lirst schedule to 
the Act. S. 25 relates to visitation of 
homes for children.

(«) 42 & 4:i Viet. e. I»; AI & ,r.2 Viet, 
v. lit. Vide (inh», 11. 244.

(/>) A re-enactment of 4 Edw. VII., e. 15. 
a li

(r) til & til Viet. c. 311, /#wrf Bk. xiii. c. v.
(</) A re-enactment of 4 Kdw. VII., e. 15, 

s. 12. On the trial of an indictment 
against a husband and wife under the 
corresponding section of 67 & 58 Viet. e. 41. 
it was held that if either of them elected 
to give evidence, the ease as against the 
other was not over until such evidence 
had liven heard. It. v. Martin, 17 Cox, 3ti, 
tYills, .1. See It. r. George, 73 J. 1‘. 11.

4
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any child or young person, in respect of whom an offence under this 
part of this Act, or any of the offences mentioned in the First Schedule 
to this Act, is alleged to have been committed, would involve serious 
danger to the life or health of the child or young person, the justice may 
take in writing the deposition of the child or young person on oath, and 
shall thereupon subscribe the deposition and add thereto a statement of 
his reason for taking the deposition, and of the day when and place where 
the deposition was taken, and of the names of the persons (if anv) present 
at the taking thereof.

‘ (2) The justice taking any such deposition shall transmit it with his 
statement—

(а) if the deposition relates to an offence for which any accused
person is already committed for trial, to the proper officer of 
the Court for trial at which the accused person has been 
committed ; and

(б) in any other case., to the clerk of the peace of the county or
borough in which the deposition has been taken ; 

and the clerk of the peace to whom any such deposition is transmitted 
shall preserve, file, and record the deposition ’ (c).

By sect. 29. ‘ Where, on the trial of any person on indictment for an 
offence of cruelty, or anv of the offences mentioned m the First Schedule 
to this Act, the Court is satisfied by the evidence of a duly qualified 
medical practitioner that the attendance before the Court of any child 
or young person in respect of whom the offence is alleged to have been 
committed would involve serious danger to the life or health of the child 
or young person, any deposition of the child or young person taken under 
the Indictable Offences Act, 1818 (II & 12 Viet. c. 12) or this part of this 
Act, shall be admissible in evidence either for or against the accused 
person without further proof thereof

(a) if it purports to be signed bv the justice by or before whom it 
purports to be taken ; and

(h) if it is proved that reasonable notice of the intention to take the 
deposition has been served upon the person against whom it 
is proposed to use it as evidence, and that that person or his 
counsel or solicitor had. or might have had if he had chosen to 
be present, an opportunity of cross-examining the child or 
young person making the deposition (/).

By sect. 30, * Where, in any proceeding against any person for an 
offence under this part of this Act, or for anv of the offences mentioned 
in the First Schedule to this Act (</), the child in respect of whom the 
offence is charged to have been committed, or any other child of tender 
years who is tendered as a witness, does not in the opinion of the Court 
understand the nature of an oath, the evidence of that child may be 
received, though not given upon oath, if, in the opinion of the Court, 
the child is possessed of sufficient intelligence to justify the reception of 
the evidence, and understands the duty of speaking the truth ; and the

(<) A re-enactment of 4 Edw. VII. e. I ft, 
8. 13.

(/) A ro-onaotment of 4 Edw. VII. c. 1.1, 
s. 14. Soo K. v. Katz, 04 J. P. 807,

Darling. .1.
(i/) Including indecent assault (24 & 2.1 

Viet. c. 100. s. .12). /»..«/. pp. 024,966. R. r. 
Paul, 25 (j.B.D. 202, is no longer law.
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evidence of the child, though not given on oath, but otherwise taken and 
reduced into writing in accordance with the provisions of sect ion seventeen 
of the Indictable Offences Act, 1818 (II & 12 Viet. c. 12). or of this part of 
this Act, shall be deemed to be a deposition within the meaning of that 
section and that part respectively (h) :

Provided that—
(a) A person shall not be liable to be convicted of the offence unless 

the testimony admitted by virtue of this section and given on 
behalf of the prosecution is corroborated by some other 
material evidence in support thereof implicating the 
accused (hh) ; and

(h) Any child, whose evidence is received as aforesaid and who 
wilfully gives false evidence under such circumstances that, 
if the evidence had been given on oath, lie would have been 
guilty of perjury, shall, subject to the provisions of this Act. 
be liable on summary conviction to be adjudged such punish­
ment as might have been awarded had he been charged with 
perjury and the case dealt with summarily under section ten 
of the Summary Jurisdiction Act, 1879 (»).

By sect. 31, ‘ Where in any proceedings with relation to an offence 
under this part of this Act, or any of the offences mentioned in the First 
Schedule to this Act, the Court is satisfied that the attendance before the 
Court of any child or young person in respect of whom the offence is 
alleged to have been committed is not essential to the just hearing of the 
ease, the case may be proceeded with and determined in the absence of 
the child or young person ’ (/’).

By sect. 32,1 (1) Where a person is charged with committing an 
offence under this part of this Act. or any of th«* offences mentioned in 
the First Schedule to this Act, in respect of two or more children or 
young persons, the same information or summons may charge the offence 
in respect of all or any of them, but the person charged shall not be liable 
to a separate penalty for each child or young person except upon separate 
informations.

‘ (2) The same information or summons may also charge anv person 
as having the custody, charge, or care, alternatively or together, and may 
charge him with the offences of assault, ill-treatment, neglect, abandon­
ment, or exposure, together or separately, and may charge him with 
committing all or any of these offences in a manner likely to cause 
unnecessary suffering or injury to health, alternatively or together, but 
when those offences are charged together the person charged shall not be 
liable to a separate penalty for each (k).

‘ (3) A person shall not be summarily convicted of an offence under 
this part of this Act. or of an offence mentioned in the First Schedule 
to this Act, unless the offence was wholly or partly committed within six 
months before the information was laid ; but, subject as aforesaid.

(A) Thin part get# rid of the difficulties 
raised by R. ». Pruntoy, Hi Cox, ,144.

{hh) See R. ». Everett, 2 Or. App. R. 130. 
(i) A re-enactment of 4 Edw. VII. c. I ft,

• Jft.

{j) A re-enactment of 4 Edw. VII. c. I ft, 
S. Hi.

(k) As to charging neglect and assault 
of an imbecile non, see R. v. Watson, 30 
Ir. L T. Itep. 135.
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evidence may he taken of acts constituting, or contributing to constitute, 
the offence, and committed at any previous time.

* (4) When an offence under this part of this Act. or any offence 
mentioned in the First Schedule Act, charged against any person
is a continuous offence, it shall not he necessary to specify in the inform­
ation, summons, or indictment, the date of the acts constituting the 
offence * (/).

By sect. 33, ‘When, in pursuance of this part of this Act, any person 
is convicted by a Court of summary jurisdiction of an offence, or when in
the case of any application to a Court of summary..............in under
this part of this Act for an order committing a child or young person to 
the care of any person, or for an order for contribution to the maintenance 
of a child or young person, any party thereto thinks himself aggrieved 
bv any order or decision of the Court, lie may appeal against such a 
conviction, or order, or decision to quarter sessions (m).

By sect. 34 • (I) A board of guardians may institute any proceedings 
under this part of this Act for any offence in relation to a child or young 
person and may, out of their common fund, pay the reasonable costs and 
expenses of any proceedings so instituted by them (it).

‘ (2) The like powers of instituting proceedings may, in London, be 
also exercised by a local authority for the purposes of Part l of this Act, 
and the expenses of such proceedings shall be defrayed as expenses of 
the authority under Part I ’ (o).

By sect. 35, * Every misdemeanor under this part of this Act shall be 
deemed to be an offence within, and subject to, the provisions of tin* 
Vexatious Indictments Act, 1851) (/>). and any Act amending that 
Act* (7).

By sect. 30, ‘ Section ten of the Poor Law Act. 1871). shall be amended 
so as to include in it as one of the associations or societies to which a board 
of guardians may, with the consent of the Local Government Board, 
subscribe, anv society or body corporate for the. prevention of cruelty to 
children.*

By sect. 37, ‘ Nothing in this part of this Act shall be construed to take 
awav or affect the right of any parent, teacher, or other person having 
the lawful control or charge of a child or young person to administer 
punishment to such child or young person ’ (r).

Interpretation. By sect. 38. 4 (I) In this Part of this Act, unless the 
context otherwise requires, the expression “fit person,” in relation to the 
care of any child or young person, includes any society or body corporate 
established for the reel or protection of poor children or the 
prevention of cruelty to children.

(2) ‘ For the purposes of this p.irt of this Act 
‘ Any person who is the parent or legal guardian of a child or young

(/) A re-enactmvnt of 4 Kdw. VII. c. If», 
8. 18.

(»n) A re-enactment of 4 Kdw. VII. <\ If», 
h. 111. Ah to coats see 8 Kdw. VII. c. If», 

Vol. ii. p. 20311.
(n) As to costs of prosecution and de­

fence, ride post. Veil. ii. pp. 20311, 2048.
(o) A re-enactment with modifications

of 4 Kdw. VII.. v. If», s. 21. S. 30 extends 
s. 10 of the Poor Law Act. 1870.

(/>) 22 & 23 Viet. r. 17. post, Vol. ii. 
p. 1027.

(7) A re-enactment of 4 Kdw. VII. c.

(r) A re-enactment of 4 Kdw. VII. c. 
16, s. 28. Vide ante, p. 707-

0
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person, or who is legally liable to maintain a child or young person, shall be 
presumed to have the custody of the child or young person, and as 
between father and mother the father shall not be deemed to have ceased 
to have the custody of the child or young person by reason only that he 
has deserted, or otherwise does not reside with, the mother and child or 
young person ; and

• Any person to whose charge a child or young person is committed 
bv any person who has the custody of the child or young 
person shall be presumed to have charge of the child or young 
person ; and

‘ Any other person having actual possession or control of a child or 
young person shall be presumed to have the care of the child 
or young person.

(3) This part of this Act shall apply in the place of a child or young 
person who has before the commencement of this Act been committed to 
the care of a relative or other fit person, by an order made under the 
Prevention of Cruelty to ( hildren Act, 1904 ' (4 Eilw. VII. c. 15), ‘ as if the 
order had been made under this part of this Act/

By sect. 123. * Where a person, whether charged with an offence or 
not. is brought before any Court otherwise than for the purpose of giving 
evidence, and it appears to the Court that he is a child or young person, 
the Court shall make due inquiry as to the age of that person, and for 
that purpose shall take such evidence as may be forthcoming at the hearing 
of the case, but an order or judgment of the Court shall not be invalidated 
by any subsequent proof that the age of that person has not been correctly 
stated to the Court, and the age presumed or declared by the Court to be 
the age of the person so brought before it shall, for the purposes of this 
Act. be deemed to be the true age of that person, and, where it appears 
to the Court that the person so brought before it is of the age of sixteen 
years or upwards, that person shall for the purposes of this Act be deemed 
not to be a child or young person.

‘ (2) Where in a charge or indictment for an offence under this Act, 
or any of the offences mentioned in the First Schedule to this Act, except 
an offence under the Criminal Law Amendment Act, 1885 (s), it is alleged 
that the person bv or in respect of whom the offence was committed was 
a child or young person or was under or above any specified age, and he 
appears to the Court to have been at the date of the commission of the 
alleged offence a child or young person, or to have been under or above 
the specified age. as the case may be he shall for the purposes of this Act 
be presumed at that date to have been a child or young person or to have 
been under or above that age. as the case may be, unless the contrary 
is proved (/).

‘ (3) Where in any charge or indictment for an offence under this Act 
or anv of the offences mentioned in the First Schedule to this Act it is 
alleged that the person in respect of whom the offence was committed 
was a child or was a young person, it shall not be a defence to prove that 
the person alleged to have been a child was a young person or the person

(*) 48 Si 4M Viet. e. tilt, /*»*/, pp. M4U (Z) Kve 4 Kdw. VII. e. 1C, a. 17. R. v. 
• t *>q. Halv [lllWq, I K. It. | SU.
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alleged to have been a young person was a child in any case where the 
acts constituting the alleged offence would equally have been an offence 
if committed in respect of a young person or child respectively.

1 (4) Where a person is charged with an offence under this Act in respect 
of a person apparently under a specified age it shall be a defence to prove 
that the person was actually of or over that age.'

By sect. 131,4 For the purposes of this Act unless the context otherwise 
requires—

‘ The expression “child *’ means a person under the age of fourteen 
years («) ;

‘ The expression “ young person ” means a person who is fourteen 
years of age or upwards and under the age of sixteen years ;

‘ The expression “ guardian ” in relation to a child, young person, or 
youthful offender, includes any person who. in the opinion 
of the Court having cognisance of anv case in relation to the 
child, young person, or youthful offender, or in which the child, 
young person, or youthful offender is concerned, has for the 
time being the charge of or control over the child, young 
person, or youthful offender ;

' The expression “ legal guardian ” in relation to an infant, child, 
young person, or youthful offender, means a person appointed, 
according to law. to be his * ed or will, or by order
of a Court of competent jurisdiction :

‘ The expression “place of safety ” means any workhouse or police 
station, or any hospital, surgery, or any other suitable place, 
the occupier of which is willing temporarily to receive an 
infant, child, or young person ;

‘ The expression “ common council ” means the mayor, aldermen, 
and commons of the City of London in common council 
assembled ;

‘ The expression “ local education authority ” means a local education 
authority for the purpose of Part III. of the Education Act, 
1902* (2 Edw. VII. c. 42);

‘ The expressions “ police authority ” and “ police fund ” as respects 
the City of London mean the Common Council and the fund 
out of which the expenses of the City police are defrayed, 
and elsewhere have the same meanings as in the Police Act,
1890 ’ (53 & 51 Viet. c. 45) ;

* The expression “ common fund ” means, as respects a poor law union 
consisting of a single parish, the poor rate of that parish ;

‘ The expression “street" includes any highway and any public bridge, 
road, lane, footway, square, court, alley, or passage, whether 
a thoroughfare or not ;

' The expression “ publie place ’’ includes any public park, garden, sea 
beach, or railway station, and any ground to which the public 
for the time being have or are permitted to have access, 
whether on payment or otherwise ;

(m) By h. 128 (1) ‘ fourteen * is suhsti- Jurisdiction Act, 1871* (42 & 48 Viet, 
tuted for * twelve ‘ in the definition of c. 41*), and the first schedule of that Act is 
child and young iierson in the Summary amended.

52^963
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‘ The expression “intoxicating liquor" means any fermented, distilled, 
or spirituous liquor which cannot according to any law for 
the time being in force be legally sold without a licence from 
the Commissioners of Inland Revenue.*

FIRST SCHEDULE.
Any offence under sections twenty-seven («), fifty-five (w), or fifty- 

six (r) of the Offences against the Person Act, 18(>l (24 & 25 Viet. c. 100), 
and any offence against a child or young person under sections five (//) 
forty-two, forty-three (z), fifty-two (a), or sixty-two (b) of that Act, or 
under the Criminal Law Amendment Act, 1885 (48 & 41) Viet. c. (il)) (c).

Any offence under the Dangerous Performances Acts, 1871) and 181)7(r/).
Any other offence inv * bodily injury to a child or young person (e).

Sect. VI. Of Offences with Reference to Lunatics.

Besides the general provisions of the criminal law with regard to 
crimes irrespective of the mental condition of the person affected by 
the crime, there arc a number of special enactments punishing offences 
with reference to lunatics.

A. Common Lite.
The ill-treatment of a ie by a person having duties towards him 

by status or contract seems at common law to fall within the rule as to 
sick or helpless persons («a)e,pp. 067, G78)(/'). It, would seem that to justify 
conviction for neglect of a person of unsound mind as for a common 
law misdemeanor it is necessary directly to aver and to prove that the 
lunatic was under the control and care of the defendant or that the 
defendant was under some duty to take care of the lunatic, that the 
neglect occurred while the care and control ", and that, the neglect
was oi a character to produce serious 
and in fact caused such injury (</).

(v) Exposing children, ante, p. Ill I.
(ir) Abduction. jnmt, p. ll.V.l.
(r) Child-stealing, ante, p. 1104.
(y) Manslaughter, ante, p. 770.
(:) Assaults, ante, p. 800.
(«) Indecent assault, /*«/. p. 955.
{h) Infamous crime, ;tout, p. 1)75.
(r) VuM, pp. 048 11 *eq. (d) Ante, p. 010.
(r) Nee Lord Advocate r. Fraser, .'I 

Fraser, .1 ust ieiarv (Nc.) 07. It. v. Roberts,
18 Cox. r»:to.

(/) ‘As a |K-rson incapable of taking 
care of himself through imbecility of mind, 
is in contemplation of law in the same 
situation as an infant (R. r. Much Vowarne,
2 R. Si Ad. 801), it would seem that if a 
person, who is the parent, or has the actual 
custody of a lunatic, neglects to provide 
for such lunatic, though more than twenty- 
one years of age, whereby his health is 
injured, such person would be indictable 
in the same manner as if the lunatic were a 
child of such tender years as to lie unable 
to provide for and take care of itself. Nee

injury to the health n

R. r. Friend, R. & R. 20.’ ride ante, 
p. 007. ('. N. (1. And see Huehanan r. 
Hardy, 18 Q.H.D. 480.

(if) R. r. Pelham. 8 Q. It. 959. where an 
indictment of a mother for neglect of her 
illeuitimate lunatic son was held to be 
defective. It charged unlawful conline- 
iiicnt in an unwholesome room, neglect 
to clothe the lunatic and suffering him 
to lie covered with tilth, and possession of 
sufficient means for properly caring for 
him. Such an offence is now covered by 
fill it 54 Viet. c. 5. s. 222. /tout, p. 1120. In R.r. 
Smith, 2 ('.A I*. 441), Burrough, <)., held that 
it was not an indictable offence in a brother 
to neglect to maintain another brother, 
even though lie was an idiot, helpless and 
an inmate of the defendant's house. The 
idiot was bed-ridden and was kept in a 
dark room without sufficient warmth or 
clothing, and so to keep him was held to bo 
neither an assault nor false imprisonment. 
Nee R. v. Marriott, 8 C. & I’. 425 Patte- 
son, J., ante, p. 1)78.

7
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B. Statutes.

(i.) Criminal Lunatics. By the Criminal Lunatic Asylums Act, 
I860 (23 & 24 Viet. c. 75) s. 13, ‘ Any superintendent, officer, nurse, 
attendant, servant, or other person < in any asylum for criminal
lunatics, who strikes, wounds, ill-treats, or wilfully neglects any person 
confined therein, shall be guilty of a misdemeanor, and shall be subject 
to indictment for every such offence, and. on conviction under the indict­
ment, to fine or imprisonment, with or without hard labour, or to both 
fine, and imprisonment at the discretion of the Court, or to forfeit for 
every such offence, on summary conviction thereof before two justices, 
any sum not exceeding twenty nor less than two pounds.’

The treatment of criminal lunatics (//) is further regulated by the 
Criminal Lunatics Acts of 1838 (I k 2 Viet. c. 11) & 1884 (47 & 48 Viet, 
c. (it) which extends to lunatic prisoners removed from the Colonies or 
India (14 & 15 Viet. c. 81 ; 47 & 48 Viet. c. 3).

(ii.) Other Lunatics.—The other statutory offences against lunatics 
are for the most part contained in the Lunacy Act. 1890 (53 & 54 Viet, 
c. 5). That Act and the Lunacy Act, 1891 (54 & 55 Viet. c. 05) contain 
regulations for the care and treatment of lunatics other than criminal 
lunatics, and for the licensing of houses for the reception of lunatics.

By sect. 311 of the Act of 1890, ‘ In this Act if not inconsistent with 
the context —

‘ “ Asylum ’’ means an asylum for lunatics provided by a c or 
borough, or by a union of counties or boroughs.’ . . .

* “ Hospital *’ means any hospital or part of a hospital or other house 
or institution not being an asylum where lunatics are received 
and supported wholly or partly by voluntary contributions 
or by any charitable bequest or gift only applying the excess 
of payments by some patients for or towards the support, 
provision, or benefit of other patients.’ . . .

*“ Inst itution for lunatics ” means an asylum, hospital, or licensed 
house ’ («). . . .

‘ “ Lunatic ” means an idiot or person of unsound mind ’ (/). . . .
‘“Manager” in relation to an institution for lunatics, means the 

superintendent of an asylum, the resident medical officer or 
superintendent of a hospital, and the resident licensee of a 
licensed house.’

By sect. 7 (4), * If after a petition ’ (for a reception order) 4 has been 
dismissed, another petition is presented as to the same alleged lunatic, the 
person presenting such other petition, so far as he has any knowledge or 
information with reference to the previous petition and its dismissal, shall 
state the facts relating thereto in his petition, and shall obtain from the

(A) Defined in h. HI of the Ai t of 1884 
for the purposes of that Act.

(i) Licensed houses are governed by 
207 220 "f the Act: 1 workhouses ’

are governed by ss. 24-27 of the Act of 18110 
and by ss. 4. II. Ill of the Act of 18111 (A4 
& SS Viet. c. (15).

(j) Vide (iiitr, pp. 04 ft Hfq. The defini­
tion is for purposes of management and 
control of persons and their property by

the in lunacy extended (s. 110). In 
R. r. Shaw. L H. I ('. C. R. 145, it was held 
that imbecility and loss of mental power, 
whether arising from natural decay or from 
paralysis, softening of the brain, or other 
nat ural cause, and alt hough unaccompanied 
by frenzy or delusion, constituted unsound­
ness of mind within 8 & 1) Viet. o. 100, of 
which the'Act of 1890 is to a large extent 
a re-enactment.

11
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commissioners at his own expense,and present with the petition a copy of 
the statement sent to them of the reasons for dismissing the previous 
petition, and if he wilfully omits to comply with this subsection he shall 
be guilty of a misdemeanor/

By sect. 8, provision is made for the right of a lunatic, received as a 
private patient to be examined by a judicial authority, and for notice 
being given of his reception, and for notice to the patient of his right to have 
an interview with the judicial authority and give him an opportunity 
of making a request for interview and transmitting it when made, and 
producing the certificate on which the patient was received. By sub­
sect. 5, * If any manager of an institution for lunatics, or any person 
having charge of a ' *> patient, omits to perform any duty imposed
upon him by this section he shall be guilty of a misdemeanor/

By sect. 38 (7),4 The manager of any institution for lunatics and any 
person having charge of a ’ » patient, who detains a patient (Z) after 
he has knowledge that the order for his reception (/) has expired shall 
be guilty of a misdemeanor/

Bv sect. 40 (I), ‘ Mechanical means (m) of bodily restraint shall not 
be applied to any lunatic unless the restraint is necessary for the purposes 
of surgical or medical treatment, or to prevent the lunatic from injuring 
himself or others ’ in which case a certificate of the grounds for using 
such restraint shall be given (sub-sects. 2. 3), and a record of it shall be 
kept and transmitted to the commissioners quarterly (sub-sects. 4, 5). 
By sub-sect. 7,4 Any person who wilfully acts in contravention of this 
section shall be guilty of a misdemeanor/

By sect. 44 (4), 4 If any person having charge of a single patient fails 
to give effect to any direction of the commissioners under this sect/ (as 
to visits by a medical practitioner) ‘he shall be guilty of a misdemeanor/

By sect. 7(> (2), 4 Any person who has been duly served with any 
such order of discharge (n), and detains ' r the date of discharge
appointed thereby, shall be guilty of a misdemeanor’ (<>).

By sect. 158 (3), 4 Any disqualified person (/>) continuing to act (as 
commissioner or secretary or clerk to the commissioners) shall he guilty 
of a misdemeanor.'

By sect. 177 (5), 4 Any disqualified person (q) continuing to act* (as 
visitor or clerk or assistant clerk to anv visitor) ‘ shall be guilty of a 
misdemeanor/

Concealment of Buildings, Persons, or Facts from Official Visitors.
By sect. 195 (2). 4 Every manager of a hospital or licensed house (/•) who

(<•) This enactment does not apply to 
lunatics so found by impiisition. S. .'is (in).

(/) As to the requirement* and duration 
of reception orders see ss. 28-37.

(m) By ‘ such instruments and appli­
ances as the commissioners by regulations 
to be made from time to time shall deter­
mine.’ S. 40 (ti) The regulations in force 
are dated April 17, 1895 (Stat It. & (). 
1895 No. 212.)

(w) By the commissioners who, on mak­
ing such order must forthwith serve it on 
the manager of the institution or the |ieraon 
having charge of a single patient. S. 70 ( I ).

(o) The detention may |>crhaps Ih> 
justified at common law, if necessary for his 
safety or the safety of others. Sis* Brook - 
shaw v. Hopkins, Lotît, 243. Nymm v. 
Fraser, :t t. \ l M&

(/<) The disqualification is, to be, or to 
have been, within one year prior toap|Miint- 
nient, interested in a house licensed for 
lunatics. S. 188 11 ).

(7) The disqualification is to be, or In­
come, or to have been within one year prior 
to appointment interested in such licensed 
house. K. 171 (3) (4).

(/ ) These words are defined in s. 341.

1

1
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conceals or attempts to conceal or refuses or wilfully neglects to show 
any part of the building, or any building communicating therewith or 
detached therefrom but not separated as aforesaid (x) or any part of the 
ground or appurtenances held, used, or occupied therewith, or any 
person detained or being therein, from anyone or more of the visiting 
commissioners or visitors, or from any person authorised under this 
Act to visit and inspect the hospital or house, or the patients therein 
or any of them, or who does not give full and true answers to the 
best of his knowledge to all questions which any visiting commis­
sioner or visitor asks in the execution of his office, shall be guilty of a 
misdemeanor.'

By sect. 200 (2), ‘ If the person having charge of a single patient 
refuses to shew to any commissioner, at his request, any part of .the house 
wherein the single patient resides, or any part of the grounds belonging 
thereto, he shall be guilty of a misdemeanor.’

By sect. 214, ‘ If any person, for the purpose of obtaining a licence 
or the renewal of a licence for a house for the reception of lunatics, 
wilfully supplies to the commissioners or justices any untrue or incorrect 
information, plan, description, statement, or notice, he shall be guilty of 
a misdemeanor.’

By sect. 222, ‘ If after the lapse of two months from the expiration 
or revocation of the licence of any house, there are in the house two or 
more lunatics, every person keeping the house or having the care or 
charge of lunatics therein, shall be guilty of a misdemeanor.’

By sect. 231 (10), ‘ The superintendent of any hospital ’ (ante, p. 925), 
‘ who receives or detains any lunatic in the hospital contrary to the 
provisions of this Act or to the terms of the complete certificate of 
registration, shall be guilty of a misdemeanor.’

By sect. 233 (2). ‘ If the superintendent of a registered hospital know­
ingly permits any lunatic to be detained or lodged in any building not 
shewn on the plans of the hospital sent to the commissioners, he shall 
be deemed guilty of a misdemeanor.’

By sect. 237 (4), ‘ If any lunatics are detained or kept in the 
hospital (/) after the date appointed bv the order for closing the hospital, 
the superintendent of the hospital shall he guilty of a misdemeanor.’

By sect. 315 (I), ‘ Every person who, except under the provisions of 
this Act, receives or detains a lunatic (a), or alleged lunatic (r), in an 
institution for lunatics, or for payment (#/•) takes charge of. receives to 
hoard or lodge, or detains a lunatic or alleged lunatic in an unlicensed 
house, shall be guilty of a misdemeanor, and in the latter case shall also 
be liable to a penalty not exceeding fifty pounds.

(») By ground belonging to any other 
person. 8.194(1).

(0 l.c. a registered hospital which the 
commissioners have ordered to he closed 
under s. 237 sub-s. 1-3.

(«) t.e. as ft lunatic and to lie subjected 
to treatment rjundrm yeneri/t with that 
given to lunatics in public asylums. R. r. 
BUhon, 6 Q.B.D. 260. R. v. Sharrard 
f 1804], noted in Wood-Renton on Lunacy, 
«74. «75.

(v) As to the meaning of lunatic see 
R. r. Shaw. L. R. I ('. V. R. 145, ante, 
p. 92f>. note (i).

(ir) The former Art (S & 9 Viet. e. KM)), 
s. 90 had the words * for profit.* Under 
those words if the payment made was not 
high enough to give a profit the defendant 
might have been entitled to acquittal. 
See R r. Voilait | |S72], 28th Rep. of Lunacy 
Commissioners, 73.
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* (2) Except under the provisions of this Act, it shall not be lawful 
for any person to receive or detain two or more lunatics in any house 
unless the house is an institution for lunatics or workhouse.

* (3) Any person who receives or detains two or more lunatics in any 
house, except as aforesaid, shall be guilty of a misdemeanor ' (x).

By sect. 316, * The manager of any hospital or licensed house, and 
any person having charge of a single patient who omits to send to the 
commissioners the prescribed documents and information upon the 
admission of a patient, or to make the prescribed entries, and give the 
prescribed notices upon the removal, discharge, or death of a patient, 
shall be guilty of a misdemeanor, and in the case of a single patient shall 
also be liable to a penalty not exceeding fifty pounds ’ (//).

By sect. 317 (1), ‘ Any person who makes a wilful misstatement of 
any material fact in any petition, statement of particulars, or reception 
order under this Act, shall be guilty of a misdemeanor.

‘ (2) Any person who makes a wilful misstatement of any material 
fact in any medical or other certificate, or in any statement or report of 
bodily or mental condition under this Act, shall be guilty of a misdemeanor.

‘ (3) A prosecution for a misdemeanor under this section shall not 
take place except by order of the commissioners, or by the direction of 
the Attorney-General or the Director of Public Prosecutions ' (z).

By sect. 318, ‘ Any person who in any book, statement, or return 
knowingly makes any false entry as to any matter as to which he is by this 
Act or any rules made under this Act required to make any entry shall 
be guilty of a misdemeanor ' (a).

By sect. 319, ‘ If the manager of an institution for lunatics, or the 
person having charge of a single patient, omits to send to the coroner 
notice of the death of a lunatic within the prescribed time (6), he shall be 
guilty of a misdemeanor.’

By sect. 321 (I). ‘ Any person who obstructs any Commissioner, or 
Chancery or other visitor, in the exercise of the powers conferred by this 
or any other Act, shall for each offence be liable to a penalty not 
exceeding fifty and shall also be guilty of a misdemeanor.

‘ (2), Any person who wilfully obstructs any other person authorised 
under this Act by an order in writing under the hand of the Lord Chan­
cellor, or a Secretary of State, to visit and examine any lunatic or supposed 
lunatic, or to inspect or inquire into the state of any institution for lunatics, 
gaol, or place wherein any lunatic or person represented to be a lunatic 
is confined or alleged to be confined, in the execution of such order, and 
any person who wilfully obstructs any person authorised under this Act 
by any order of the commissioners to make any visit and examination 
or inquiry, in the execution of such order, shall (without prejudice to any

(z) It was decided on the cormt|Kmdiiig 
sect ion (44) of 8 & II Viet. c. 100 to bo no 
defence that the person so receiving the 
lunatics honestly and reasonably believed 
that they were not lunatics. R. v. Bishop, 
5 Q.B.D. 251». The ground of decision 
was that having regard to the >eope and 
object of the enactment the wonl 1 know­
ingly " should not lie imported into it.

(y) As to the liability of the clerk of a

poor-law union under thissection,see Wood- 
Kenton, Lunacy, U7<*.

(z) As to this ollice, vide jtoet, Vol. ii. 
p. 11124.

(«) For form of indictment see 5 Cox, 
Ap|H‘iidix.

(h) Within forty-eight hours of the death. 
Bell -I IMS, - ft (St. R. ft O. I MM, 
No. 281).

11
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proceedings, and in addition to any punishment to which such person 
obstructing the execution of such order would otherwise be subject) be 
liable for every such offence to a penalty not exceeding twenty pounds.’

By sect. 322, * If any manager, officer, nurse, attendant, servant, or 
other person employed in an institution for lunatics, or any person having 
charge of a lunatic, whether by reason of any contract, or of any tie of 
relationship, or marriage, or otherwise (c) ill-treats or wilfully neglects a 
patient, he shall be guilty of a misdemeanor, and, on conviction on 
indictment, shall bo liable to fine or imprisonment, or to both fine and 
imprisonment at the discretion of the Court, or be liable on summary 
conviction for every offence to a penalty not exceeding twenty pounds, 
nor less than two pounds/

Sect. 324. Carnal knowledge of female lunatics by officials, &c. 
Vide post, p. 947.

Prosecution and Procedure. By sect. 325 (I), ‘ Except as by this Act 
otherwise provided, proceedings against any persons for offences against 
this Act may be taken—

‘ (a) By the secretary of the commissioners upon their order for 
any offence ;

‘ (/>) By the clerk of the visitors of any licensed house for an offence 
committed within their jurisdiction ;

‘ (c) By the clerk of the visiting committee of an asylum for any 
offence by any person employed therein.

‘ And such proceedings shall not abate by the death or removal of the 
prosecuting secretary or clerk, but the same may be continued by his 
successor, and in any such proceedings the prosecuting secretary or clerk 
shall be competent to bo a witness.

‘ (2) Except as by this Act otherwise provided, it shall not be lawful 
to take such proceedings except by order of the commissioners, or of visitors 
having jurisdiction in the place where the offence was committed (d), or 
with the consent of the Attorney-General or Solicitor-General/

By sect. 328, ‘A Secretary of State on the report of the com­
missioners or visitors of any institution for lunatics may direct the 
Attorney-General to prosecute on the part of the Crown any person 
alleged to have committed a misdemeanor under this Act/

Evidence. By sect. 329 (I), ‘ Where any person is proceeded against 
under this Act, on any charge of omitting to transmit or send any copy, 
list, notice, statement, report, or other document required to be trans­
mitted or sent by such person, the burden of proof that the same was

(r) In R. r. Bundle, Dears. 482, il was 
held (liai 111 & 17 Viet. e. INI, s. il «liai not 
rover the ease of a husband ill-1 renting his 
lunatic wife. In It. v. Porter, 33 L. J. M. ('. 
I2H: It Vox. tllt.it was held that persons 
who voluntarily undertook the charge of a 
lunatic were within that Act. In It. r. 
Smith [1880J, 15 Cox, 399 (C. C. It.), the two 
brothers of a lunatic were held liable under 
that enactment for ill-treatment of a 
lunatic sister who lived with them, though 
they received no payment for or on account 
of any speeial charge of her. In Buchanan 
r. Ilanly 11890), 18 y.B.D. 480, It. r.

VOL. I.

Bundle seems to have been virtually over­
ruled. In the latter case it was held that 
parents had been properly convicted of ill- 
treating a lunatic daughter. The words 
italicised in the present enactment seem 
to make it clear that it applies to all eases 
of persons ill-treating lunatics in their 
charge. As to what is ill-treatment see 
Wood-Renton, Lunacy, (181, 082.

(</) In certain eases the time for prose­
cution may be limited by the Public Authori­
ties Protection Act, 1893 (50 & 57 Viet.

3o
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transmitted or sent within the time required shall lie upon such person : 
but if he proves by the testimony of one witness upon oath that the copy, 
list, notice, statement, report, or document in respect of which the pro­
ceeding is taken, was properly addressed and put into the post in due 
time or (in case of documents required to be sent to the commissioners, 
or a clerk of the peace, or a clerk to guardians) left at the office of the 
commissioners, or of the clerk of the peace, or clerk to the guardians, 
such proof shall be a bar to all further proceedings in respect of such 
charge (e).

* (2) In proceedings under this Act where a question arises whether 
a house is or is not a licensed house or registered as a hospital, it shall be 
presumed not to be so licensed or registered unless the licence or certificate 
of registration is produced, or sufficient evidence is given that a licence 
or certificate, is in force ’ (e).

A lunatic may be received as a witness on any criminal charge if 
the Court considers him rational enough to be a competent witness (/).

Punishment. The punishment for the above statutory misdemeanors 
is by fine or imprisonment without hard labour unless another punish­
ment is prescribed by the enactment creating the offence (f/).

(e) Under 8 & 9 Viet. o. 100 there was 
some doubt as to the burden of proof 
in auch cases. K r. Harris. 10 Cox, 541. 
Therv notice to produce the documents hail 
been given to the defendant, and he had not

produced them.
(/) Set' K. v. Hill, 2 l>en. 254 ; 20 L. J. 

M. C. 222.
(y) Vide ante, p. 249.
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CANADIAN NOTES.

Sec. 2.—Ill-treatment of Apprentices and Servants.—Code sec. 243.
Punishment.—Code sec. 244.
This section was adopted from the Imperial Statute 24-44 Viet, 

ch. 100, sec. 26. The gist of the offence was the wilfully and with­
out lawful excuse refusing or neglecting to provide. R. v. Nasmith, 
42 U.C.Q.B. 242. The words of the Code constitute a mere omission an 
offence, if without lawful excuse.

This section does not impose a criminal responsibility upon the 
master to provide the servant with medical attendance or medicine. 
R. v. Coventry, 3 Can. Cr. Cas. 541.

The reason for the restriction (to those under sixteen) is, that 
adults may, if not provided with proper nourishment, remonstrate, 
and. if necessary, leave the service. R. v. Nasmith, 42 U.C.Q.B. 242.

In a ease before the Code where a young farm-hand fifteen years 
of age died from gangrene resulting from frost-bites through ex­
posure and neglect which the master could have obviated, it was held 
that, in view of the age of the deceased, the circumstances of the coun­
try, the fact of there being no provision for maintaining poor people, 
it was the duty of the prisoner, as a master towards the deceased as his 
servant, to have taken care of him, and that by his omission to do so 
he was guilty of gross negligence, to which the lad’s death was 
attributable, and that, therefore, the prisoner was guilty of man­
slaughter. R. v. Brown (1893), 1 Terr. L.R. 475.

Causing Bodily Harm to Apprentices or Servants.—Code sec. 249.
A verdict for common assault is maintainable upon an indictment 

under this section. R. v. Bissonnette (1879), Ramsay’s Cases (Que.) 
190.

It is purely a question of fact whether the acts proved shew that 
the health is likely to be permanently injured ; and the words “per­
manently injured” have no technical meaning as here used. R. v. 
Bowman (1898), 3 Can. Cr. Cas. 410.

Sec. 5.—Of Cruelty to Children.
Duty of Head of Family to Provide Necessaries.—Code sec. 242.
Punishment.—Code sec. 244.
Abandoning:—Code sec. 245.
Head of Family.—A person who engages the services of a child 

under sixteen years, placed out with him by his legal guardian under
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a contract for the child’s services for a fixed period, whereby the 
party with whom he is placed engages to furnish the child with hoard, 
lodging, clothing, and necessaries, is not as to such child a “guardian 
or head of a family’’ so as to become criminally responsible as such, 
under section 242, for omitting to provide “necessaries” to such 
child while a member of his household. The relationship in such case 
is that of master and servant, and comes within the provisions of sec. 
243, under which the master is criminally responsible only in respect 
of a failure to provide “necessary food, clothing, or lodging.” It. v. 
Coventry, 3 Can. Cr. Cas. 541.

Without Lawful Excuse.—It must be shewn that the parent or 
guardian was in the actual possession of means to provide for the child. 
It. v. Robinson (1897), 1 Can. Cr. (’as. 28.

Permanently Injured.—It is purely a question of fact whether the 
acts proved are such that the health of the person is likely to lie per­
manently injured by reason thereof; and the words “permanently 
injured,” as here used, have no technical meaning. It. v. Bowman 
(1898). 3 (’an. Cr. Cas. 410 (N.8.).

Where a child’s toes were so badly frozen, through the neglect of 
the person in whose charge the child was, that they had to be ampu­
tated, it was held in the Territories that the Court should not without 
expert evidence upon the effect of the loss of the toes infer that the 
child’s health had thereby been or was likely to lie permanently in­
jured, or that his life had thereby been endangered. R. v. Coventry, 
3 Can. Cr. Cas. 541.

See. ti.—Of Offences with Reference to Lunatics.
Duty of Person in Charge of Lunatics to Provide Necessaries of 

Life.—Code see. 241.
Punishment.—Code sec. 244.
Preservation of Life.—Sections 241 and 242 appear in the Code 

under the heading of “Duties Tending to the Preservation of Life.” 
As such headings have the same effect as preambles to statutes, the 
terms “necessaries of life,” and “necessaries” which occur in the 
respective sections, mean, when read in connection with the heading 
mentioned, such necessaries as tend to preserve life, and not necessar­
ies in their ordinary legal sense. R. v. Brooks (1902), 5 (’an. Cr. ('as.



CHAPTER THE NINTH.

Ok Rapk, and or the Defilement or Corruption of Females. 

Sect. I. Of Rape.

The definition of the crime of rape " " wholly on the common law
as explained by judicial decisions. The crime consists in having unlawful 
carnal knowledge of a woman without her consent (a), i.e. her free 
and conscious permission (6). It is therefore an aggravated form of 
assault (66). The older definitions described the offence as committed 
with violence, but as will be presently stated it is not necessary in all 
cases to prove actual violence.

This offence does not appear to have been regarded as equally heinous 
at all periods of our history. Anciently, indeed, it appears to have 
been punishable with death ; but this was afterwards thought too hard ; 
and in its stead, another severe but not capital punishment was inflicted 
by William the Conqueror, namely, castration and loss of eyes, which 
continued till after Bract on wrote, in the reign of Henry 111. (c). The 
punishment for rape was still further mitigated, in the reign of Edward 
!.. bv the Statute of Westin. 1, 3 Edw. I. c. 13 (d), which reduced the 
offence to a trespass, and subjected the party to two years' imprisonment, 
and a fine at the King’s will. This lenity, however, is said to have been 
productive of terrible consequences ; and it was, therefore, found neces­
sary, by 13 Edw. I. (stat. Westm. sec.) c. 31 (e), to make punishable by 
judgment of life and member the ravishing of a woman, whether married, 
maid or other, where she did not consent, neither before or after. The 
punishment was still further enhanced by 18 Eliz. c. 7, s. I (/). These 
statutes were repealed and superseded by 9 Geo. IV. c. 31 (E.)& 10Geo. IV. 
e. 31 (I.). And by 21 & 25 Viet. c. Ï00, s. 48 (*/),4 Whosoever shall be 
convicted of the crime of rape shall be guilty of felony, and being convicted 
thereof shall be liable ... to be kept in penal servitude for life . . . (/<)

(«) I Hawk. o. 41, a. 2. I Half, <127, 
028. Co. lilt. 123 2 Co. I net. 180. »
Co. Inst. 00, 4 HI. Com. 210. 1 East, l’.C.
434. Ktenh. Dig. Cr. L. (Oth ed.) art. 270. 
The line between ra|>e ami alxlaction was 
nut distinct in the early stages of the 
English criminal law. 2 Pollock and 
Maitland, Hist. Eng. Law, -188, 480. Nee 
It. v. Camplin, 1 Den. 80. jmat, p. 034.

(b) Pont, p. 034.
(Mi) Nee It. t\ Page, 3 Dyer, 4<>4 n. 

73 E.It. 083, for a conviction of assault 
after ncijuittal of rape.

(r) 4 HI. Com. 211. 1 Hawk. c. 41. s.
II. I Hale. 027. Hravt. lib. 3. c. 28. 
I «eg. <iul. i. I. 10. Wilk. Leg. Anglo-Sax. 
222, 20U. 2 Pollock and Maitland 180. 

(d) Repealed as to England in 1828 (0

Goo. IV. e. 31). as to Ireland in 1820 (10 
tico. IV. c. 34).

(< ) Repealed as to England in 1828, as 
to Ireland in 1820 by the statutes specified 
in note (d). In It. r. Fletcher, Hell. 03, 
this Act was referred to as lieing in force, 

in Repealed In IMS (SGea IV. e. :u j.
(</) A re-enactment of 0 Geo. IV'. e. 31. 

s. 10 (E) and 10 Geo. IV e. 10(1) as modi­
fied by 4 & 6 Viet. c. ô0, s. 3.

(A) The words omitted were repealed in 
1802 (N. L It.). Hy 54 & 65 Viet. e. 09, s. 
1,0/de. pp. 211, 212, the minimum term of 
|H-nal servitude is three years and imprison­
ment (with or without hard labour) for not 
over two years may be substituted. As to 
recognisances, vide unie, p. 218.

36
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As to the punishment of principals in the second degree and accessories 
before and after the fact see 24 & 25 Viet. c. 94, & 24 & 25 Viet. c. 100, 
s. 67, ante, pp. 130, 133.

An indictment for rape may be prosecuted at any time, and notwith­
standing any subsequent assent of the woman alleged to have been 
ravished (i).

All who are present, aiding and assisting a man to commit a rape, are 
principal offenders in t he second degree, whet her they be men or women (/).

Capacity. -The law presumes absolutely that a boy under the age of 
fourteen years is unable to commit the crime of rape; and, therefore, 
he cannot be guilty of it (Z) ; or of an assault with intent to commit a 
rape (/) ; and if he be under fourteen no evidence is admissible to 
shew that he was in fact physically capable of sexual intercourse (hi). 

This presumption, however, proceeds upon the grounds of impoteney, 
rather than the want of discretion ; and such infant may, therefore, be 
a principal in the second degree, as aiding and assisting in this offence, 
as well as in other felonies, if it appear, by sufficient circumstances, that 
he had a mischievous discretion (n).

There are conflicting dicta as to whether a male under fourteen can 
be convicted of an attempt to commit rape (o).

But it seems to be clear that a boy under fourteen may, on evidence 
which would warrant a conviction of an older male of rape be convicted 
of indecent assault (/>) or simple assault (7).

It is said (/•) that a husband cannot be guilty as a principal in the 
first degree of a rape on his wife, on account of the matrimonial consent 
which she has given and which she cannot retract. As to the correctness 
of this opinion there is some difference of judicial opinion.

Tn R. v. Clarence (#), Wills, ,1., said, ‘ If intercourse under the circum­
stances now in question constitutes an assault on the part of the. man, it 
must constitute rape, unless indeed between married persons rape is 
impossible, a proposition as to which I certainly am not prepared to 
assent, and for which there seems to be no sufficient authority ’ (/). But 
Hale’s view was accepted by A. L. Smith, .1. (p. 37), Stephen, .1. (p. 46),

(«) I Hsk <131 A <132. I Kant. I’. <’. 
44». Mut ilvlny in prosccution or failure 
In make complaint on t lu» earliest oppor­
tunity affords strong presumptive evidence 
of consent. See K. r. Ilsiiorne [1005],
I K.It. .ViI, /him/, p. VII.

(;) R. v. Vide, Kit/.. Connie, pi. Htl. I 
Hawk. c. II. *. I<*. Lord Baltimore’» 
case. 4 Burr. 217V. I Male, 028, <133. 
I Hast. I’. (’. 43.ri. It. v. Burgess, Trin. T. 
1813, /him/, p. 03V.

(1) I Male. 1*30. It. r. Brimilow. 2 Mood. 
122. It. r. Croombridgc, 7 C. & 1\ 582, 
( iaselee, ,)., and Abinger, C.B. See It. r. 
Waite [1802]. 2 Q. It. «>00, /.#,*/. p. 032.

(/) It. r. Kldershaw, 3 C. & l\ 30», 
Vaughan, B. R. r. Philips, 8 C. & I*. 73», 
Pat tenon, .1. See a nit, p. »0.

(»h) It. r. Philips, 8 C. & P. 73», l’affc- 
s >n, .1. R. v. Jordan, 0 V. A P. 118, Wil-

(h) I Hale, <120.

(o) It. v. Waite, ii/ii HU/tra.
(/>) See It. p. Williams [I8V3], I Q.B. 

320.
(»/) It. v. Brimilow, nbi nu/trn. It. r. 

Waite, ulii xn/tra. In It. v. Angus [10071. 
24 X. Z. I.. It. V48, where the above eases 
are fully discussed, it was held as stated in 
the text above, the Court observing that 
an act of indecency may be imlejiendcnt

(r) | Hale, »30.
(*) 11888| 22 g.lt.l». 23. In that case 

a husband was indicted for an assault on 
his wife causing grievous bodily harm, 
and the evidence was that lie knowing that 
lie was infected with a venereal disease 
(of which she was ignorant) lie carnally 
knew her with her consent ami infected 
her with the disease.

(/) Opinions to the same effect wen- 
expressed by Field, J. (p. 57).
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and Hawkins, J. (p. 51). The last-named judge said that, ‘ the inter­
course which takes place between husband and wife is not by virtue of 
any special consent on her part, but is mere submission to an obligation 
imposed on her by law. Consent is immaterial.’ Upon this opinion he 
came to the conclusion that the act of the husband was not the less an 
assault because of the submission of the wife (#/).

A husband may be guilty as a principal in the second degree to a rape 
on his wife by assisting another person to commit a rape upon her, 
for though in marriage the wife has given up her body to her husband, 
she is not bv him to be prostituted to another (r) : and a woman may be 
convicted as a principal in the second degree or as an accessory before the 
fact to a rape on another woman (ic).

Carnal Knowledge. There must be penet ratio, or res in re in order to 
constitute the ‘ carnal knowledge,’ which is a necessary part of the 
offences dealt with in this chapter (jt). But a very slight penetration is 
sufficient (//). Thus in It. V. Russen (:), it was proved on behalf of a 
prisoner, who was charged with having ravished a young girl, that the 
passage of her parts was so narrow that a finger could not be introduced ; 
and that the. membrane called the hymen, which crosses the vagina, and 
is an indubitable mark of virginity, was perfectly whole and unbroken ; 
but it was admitted that the hymen is in some cases an inch, and in others 
an inch and a half, beyond the orifice of the vagina (a). Ashhurst, J., 
left it to the jury to say whether any penetration were proved : and 
the judges afterwards held, upon a conference (De Grey. ('..I., and Eyre, 
B.. being absent), that this direction was perfectly right ; and that the 
least degree of penetration is sufficient, though it may not be attended 
with the deprivation of the marks of virginity.

It is not essential to prove rupture of the hymen (/>), but absence of 
evidence of rupture of the hymen makes it necessary to caution the jury 
to be careful about convicting of the complete offence (c).

By 24 & 25 Viet. c. 100, s. 63, ‘ Whenever, for any offence
punishable under this Act, it may be necessary to prove carnal knowledge, 
it shall not be necessary to prove the actual emission of seed in order to

(«) Bishop, Amor.Or. L. vnl. ii. *. 72 (/#) 2 
expresses hi* concurrence with the mimnily 
of the judge*.

(»•') Lord Castlehftven * case [1031], 3 St. 
Tr. 402. | Hale, 021». Huit. 110. I Sir.en

(«■) It. v. It a m, 17 Cox. 000. 01On. : of. 
Ixml Baltimore'* ease [1708], 4 Iturr. 2170.

(r) I Hale, 028. 3 Co. lust. Jill, 04). I
Hawk. e. 41. s. 3. Sum. 117. I Hast. 
V. C. 437. It. ». Page. 3 Dy. 304, »». in 
marg.: 73 K.R. 083 : Cro. Car. 332. 

ly) See It. v. Lines, 1 C. A K. 303, Varice,
M.

(:) (>. It. Oct. 1777. Serjt. Forster's 
Ms. I Hast. V. C. 4311. MS. Bayley, .1.

(a) Upon this statement the re|»or1ers, in 
a note to It. / . Hughes, C. \ I’. 7ô-. ob­
serve, ‘ The first proposition ap|»cars to la* 
much too strongly put, as several cases are 
mentioned by Dr. Davis (Klein, of Midw.

I<>2), and Dr. Varia (I Var. A Fonh. Med. 
Jur. 203), in which the hymen was entire 
during the pregnancy of I lie party, and in one 
case was obliged to !*• divided by a surgical 
o|M*ration at the time of the accouchement. 
With re*|ieet to the second projsisition 
there may Is* some doubt, as in all the 
preparations in the museum of the Itoyal 
College of Surgeons, in which the hymen is 
shewn, it is not more than a quarter of an 
inch from the orifice of the vagina." See 
Taylor, Med. Jurisp. (ôth «!.), vol. ii. pp. 
31 »J *»»,.. 112.

(6) R. »'. Hughes. U r. A V. 7*»2 (all tl.i 
judges) accepting It. v. Russen as go»sl law. 
It. c. Jordan, ibid. 118, Williams, J. The 
ruling in It. r. (iamnioii, fi A V. 321, to 
the contrary is not good law.

(r) R. r. Me Rue, 8 C. & V. «41. 
Boaanquet, J.

000042
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constitute a carnal knowledge, but the carnal knowledge shall be deemed 
complete upon proof of penetration only (d). A person may be convicted 
of rape, even if the fact of emission is negatived by the evidence (c).

Consent.—If a man has connection with a woman who is in a state 
of insensibility, knowing her to be in such state, he is guilty of rape, 
as the offence of rape is ravishing a woman where she did not consent ( f), 
and not ravishing her against her will (j). Thus a man is guilty of a 
rape if he has connection with a woman when she is asleep, he knowing 
her to be so (//).

Where upon an indictment for rape the prosecutrix, a girl of thirteen, 
stated that she. usually slept with the prisoner (her father) and having 
gone to sleep by his side, on awaking she found him having connection 
with her ; the prisoner had had connection with her before, but she had 
never complained to anyone, nor would she of her own accord now, and 
a woman, who saw them together on the bed on the occasion in question, 
stated that the girl appeared to lie quiet for a moment while the prisoner 
was upon her, but on seeing the witness she immediately attempted to 
push him off. Coleridge, .1., told the jury, * The question is, was she a 
consenting party ? and you cannot doubt, after the evidence you have 
heard, that, although not in a state to give consent when the connection 
began, she betrayed no disposition to resistance when she might have 
done so, and that, too, before the connection was at an end. She had 
been so treated before without complaining, nor would she, from her own 
statement, have complained now. I think, therefore, there is not such 
an absence of consent throughout as to justify a conviction of rape’ (i).

A consent or submission obtained bv fraud is, it would seem, not a 
defence to a charge of rape or cognate offences.

By the concluding clause of sect. 4 of the Criminal Law Amendment 
Act, 1885 (48 & 49 Viet. e. 09), ‘ Whereas doubts (j) have been entertained

(<l) Taken from 9 Goo. IV. c. 31, s. 18 (E) 
and 1U (loo. IV. c. 34, h. 21 (1). As to the 
reason for passing these enactments see It. 
r. Allen, 9 U. A 1*. 31, Tindal, C.J. Before 
these enactments there were great authori­
ties to shew that there need not have been 
nnintio trminia in order to constitute a 
rajie. I Hale, 028. 1 East. I\ C. 438.
It. r. Blomlield, 1 East, 1*. ('. ibid. H. r. 
Sheridan, ibid. Font. 274. See also R. r. 
Reeksticar. I Mood. 342. R. r. Cozens, ti 
C. A i\ 3.r>I. R. r. Brooks, 2 Lew. 2('»7. 
R. r. Jennings, 4 ('. & I*. 249, I Lew. 290. 
But this was doubtful, and there were 
many authorities to the contrary, 12 Co. 
Rep. 37 : Sum. 117. Ntaundf. 44. I Hawk. 
0. 4, s. 2; 0. 41, s. 3. I East, |’. ( 487» 
438. 439, 440. R. »•. Flemming, 2 Leach, 
854. R. r. Burrows, R. & R. 519: 1 Lew.

<f) R. r. Cox 11832). 1 Lew. 292. 5 C. A I». 
297, where the jury negatived emission and 
the majority of the judges held a conviction 
good. R. r. Marsdcn ( 18911. 2 0.15. 149. 

i f i See it. e. Oampnn, i I ten. AO, The
prisoner bad causes I the insensibility by 
giving the woman liquor for the purpose of

exciting her. As to strangling or drugging 
with intent to make such offence possible, 
sec 24 A 25 Viet. c. 100, ss. 21 A 22. ««/-. 
p. 803.

(<j) It. r. Fletcher, Bell, 03, 71: 28 L. .1. 
M. ('. 85, after full discussion of all the 
authorities. As to raj»e on imbecile females 
see jtoal, p. 940.

(A) R. r. Mayers, 12 Cox, 311, Lush. 
,T. In R. r. Young |I878|, 14 Cox, 111. 
it was held rape carnally to know a married 
woman when she was asleep. She woke 
up and when she found that the man was 
not her husband flung him off and cried

(•) R. v. Page, 2 Cox, 133.
(;) The doubts referred to arose out of 

the conflicting decisions in It. e. Barrow, 
L. R. 1 C. C. It. 1541, and R. r. Dee, 14 L. It. 
( Ir.) 408 ; and of the disapproval of It. r. 
Barrow by some of the English judges in 
It. r. Flattery, 2 (j.It.I). no. The enact 
ment only applies where the woman is 
awake. The offence was in R. r. Williams. 
8 C. A. P. 280, held to Ik* an assault. Cf. 
R. v. Saunders, ibid. p. 205. It is said to 
have been ruled in R. p. O’Shay, 19 Cox,
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whether a man who induces a married woman to permit him to have 
connection with her by personating her husband is or is not guilty of rape, 
it is hereby enacted and declared that every such offender shall be deemed 
to be guilty of rape.'

The question whether fraud as to the defendant's physical condition 
is sufficient to deprive him of the defence of consent has been fully 
discussed in it. v. Clarence (k) and elicited differences of opinion. 
But the rule accepted by the majority of the judges was that where 
the act is consented to with knowledge of its nature the fact that the 
defendant has concealed, or lied about, his physical condition, or the 
fact that bodily harm to the woman results from the act does not warrant 
the inference in law or fact that she did not consent to the act.

Force, Consent, Submission—It is an essential element in the crime of 
rape that the woman should not be a consenting party at the time when 
the incriminating act is done. When the female is under sixteen, or is an 
imbecile, idiot, or lunatic, and in fact consents, the man is not guilty of 
rape, but is punishable under the enactments set out post, pp. 91G et seq.

Where a party took a woman by force, compelled her to marry him, 
and then had carnal knowledge of lier by force, it appears to have been 
held that she could not maintain an appeal of rape against her husband, 
unless the marriage were first legally dissolved : but that when the 
marriage was made void ah initio by a declaratory sentence in the 
Ecclesiastical Court, the offence became punishable, as if there had been 
no marriage (l). As to carrying away a woman by force or fraud with 
intent to marry her, &c., see post, p. 968.

The offence of rape may be committed, though the woman at last 
yielded to the violence, if her consent was forced by fear of death 
or by duress (m). If non-resistance on the part of a prosecutrix proceeds 
merely from her being overpowered bv actual force, or from her not being 
able, from want of strength, to resist any longer, or from the number of 
persons attacking her, she considered resistance dangerous, and absolutely 
useless, the crime is complete (n). And it is no excuse that she was 
first taken with her own consent, if she were afterwards forced against her 
will ; nor is it an excuse that she consented after the. fact, or that she was 
a common strumpet, or the concubine of the ravisher : for she is still under 
the protection of the law, and may not be forced (o). Circumstances of 
this kind, though they do not necessarily prevent the offence from 
amounting to a rape, are material to be left to the jury, in favour of the 
accused, especially in doubtful cases (/>). The notion that, if the woman 
conceived, it could not be a rape, because she must in such case have 
consented, is exploded (<y).

70, ltidley, J., that the effeet of IS & 40 
Viet. c. tin is to override R. r. Flattery 
and to establish that it is a good defence to 
a charge of ra|>e to prove that consent was 
obtained by fraud ; nul quœre.

(t) 22Q.lt. D. 23, fini#1, p. 032. In this case 
doubts were thrown on the correctness of 
the decisions in It. r. Bennett, 4 F. & F. 
U06. and R. v. Sinclair, 13 Cox, 28.

(/) I Hale, 029.

(m) 1 Hawk. c. 41. - 0. I East. P. C. 
444 ; see /xw/. p. 037.

(a) R. r. Halk tt.OC.A P. 748.Coleridge,.!. 
(,.) I Hawk. e. 41. s. 7. I East. P. C. 

444. 440. 4 Bl. Com. 213.
(/<) 1 East, P. (*. 440. See R. r. Harri­

son, 2 Cr. App. R. 04.
(</) 1 Hale, 031. I Hawk. c. 41, s. 8. 

1 East, V. C. 440. Taylor, Medical Jurisp. 
(5th. cd.), Vol. ii. p. 140.
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Submission without resistance is not necessarily tantamount to con­
sent. The person assaulted may be too young to appreciate the nature 
of the act done or to do more than submit without actually consent ing ; 
and submission by a child in the hands of an older and stronger person, 
and possibly under the influence of fear or of a sense of constraining 
authority, is not equivalent to consent (/■).

In It. v. Nichol (#), a master took very indecent liberties with a female 
scholar of the age of thirteen, by putting her hand into his breeches, 
pulling up her petticoats, and putting his private parts to here : she did 
not resist, but it was against her will. The jury found him guilty of an 
assault with intent to commit a rape, and also of a common assault ; and 
the judges thought the finding as to the latter clearly right (/).

In K. r. Jones (#/), on the trial of a father for a rape on his daughter, 
aged fourteen years, it appeared that her father laid hold of her and had 
connection with her ; he had previously told her not to tell anyone what 
he had done to her : he had said he would throttle her and kill her, if she 
told anything lie had done ; he had throttled her, and had had connection 
with her many times before ; and on these occasions lie had told her not 
to tell, and that was the reason she did not tell ; she had consented to the 
prisoner's having connection with her because she was afraid of him ; 
she was afraid of his choking her. Channel I, It., told the jury that, 
‘ if it is made out to your satisfaction that a kind of reign of terror was 
set up in this family, and in consequence of that terror and dread the 
girl allowed the connection to take place without resistance, then I am 
of opinion you may convict. It is possible she may have been a consent­
ing party, and not influenced by dread : that is a question for you. She 
says the same thing had been done upon previous occasions, and her 
father had told her he would throttle her if she told her mother, and 
that is why she did not tell. She says she begged him not to do it, and 
to be quiet and leave her alone. This, in ordinary case would be quite 
insufficient ; but in this case, if you think she remained passive under 
the influence of that dread and reign of terror which 1 have mentioned, 
and that is clearly made out, you may find the prisoner guilty * (r).

Submission to an act of carnal intercourse by a quack doctor on the 
faith of his statement that he was performing a surgical operation was 
held not to amount to consent, and he was convicted of rape (w).

A girl of sixteen was taken by her parents to the defendant, a German 
quack, on account of fits, by which she was afflicted ; he said he would 
cure her, and bid her come again the next morning; she went accordingly 
the next morning by herself, and he told her she must strip naked ; she 
said she would not. lie said she must, or he could not do her anv good. 
She began to untie her dress, and he stripped off all her clothes ; she did 
nothing ; he pulled off everything ; she told him she did not like to be

(r) R. r. Day. 9 C & I*. 722, Coleridge,

(*) MS. Bayley, .1., ami R. & R. 130.
(0 t.tj., R. r. >!•(iavavan, 3 ('. ft. K. 

32(1. William*, .1.
(«I 11(Mil|. 4 I.. T. IN. S.) 154.
(e) Cf. R. r. Day, iihi xn/mi, R. r. Wood- 

house, 12 Cox, 443.

(«•) R. r. Flattery, 2 Q. B. I). 414. In 
that case it was said that a convict ion 
for indecent assault could Ijc had if the 
consent was obtained by fraud It seems 
to have been ruled that this decision is 
overridden by 48* 40 Viet. c. 00, k. 4. It. r. 
O'Shay, 10 ('ox, 70. Ridley, J. ; *rd i/uarr.
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stripped in that manner. When she was naked he rubbed her with a 
liquid. The ease was left to the jury to consider whether the defendant 
believed that stripping the girl would assist his judgment, or whether he 
did not strip her wantonly, without thinking it necessary ; and they were 
told that the making her strip and pulling her clothes olT might, under 
the latter circumstances, justify a verdict for an assault. The jury found 
the defendant guilty; and. upon a case reserved, it was held that the 
conviction was right (r). And it has been held that where a girl of fourteen 
submitted without resistance to carnal intercourse with a medical man 
who made her believe that he was treating her medically, he was guilty 
of assault (»/).

Upon an indictment containing a count for an assault with intent to 
commit a rape, and a count for a common assault, it appeared that the 
defendant, a surgeon, attended the prosecutrix for bleeding piles, and 
had been with her to consult another surgeon, and afterwards went with 
her into her bedroom, and told her he was ordered to give her an injection, 
and directed her to put her head on the bed and her feet on the floor, 
which she did, and her clothes were up over her back, lie then began 
to use the injection, and the water ran down her legs. She was going 
to raise herself up. and he said. ' Put your head on the bed and do not 
stir for a moment.’ She had had injections before, and they keep persons 
still for a little while after they are applied. As she lay she perceived 
something very warm against her person ; she. resisted, and rose up from 
the bed, and said, ‘ Doctor, what do you mean ? * Jlis small clothes 
were quite open. She felt the parts of the prisoner enter hers just a 
little. Coleridge, J. ; ‘ An assault with intent to commit a rape is very 
different from an assault with intent to have improper connection. The 
former is with intent to have connection by force ; but here, according 
to the statement of the prosecutrix, the prisoner desists the moment she 
resists, and at most it could only be an attempt by surprise to get posses­
sion of the person of the prosecutrix, and that is not an assault with 
intent to commit a rape, but is an assault. If in this case the prisoner 
had intended to have effected his purpose by force, the complete offence 
of the rape would have been proved, as the prosecutrix states that the 
prisoner penetrated her person, and the smallest penetration is sufficient 
to complete the offence of rape ’ (z).

Upon an indictment for assault it appeared that the prisoner was a 
medical man, and that the girl alleged to have been assaulted was fourteen 
years old. and had been placed under his professional care in consequence 
of illness arising from suppressed menstruation. The defendant gave her 
medicines, and on her going to his house, and informing him that she was 
no better, he observed, ‘ Then I must try further means with you.’ lie 
then laid her down in the surgery. ?r clothes, and had connection
with her, she making no resistance, believing, as she stated, that she was

(■r) R. r. Rosinski. MS. Bayley, .1., and I
M...L 101 I Lew. II.

(y) R. r. Cam-, I Den. MO: 11» L J. M. C.
174.

(:) It. r. Stanton, 1 C. & K. 415. In 
R. r. Wright, 4 K. & F. 1X17 the woman, 
admitted that she had allowed extreme

liberties, hut alleged that the connection 
was against her will. The accused ad­
mitted the attempt hut said that the 
woman then resisted and that lie desisted. 
The summing up of Channell, It., accorded 
with that in It. r. Stanton.

4449
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submitting to medical treatment for the ailment under which she laboured. 
The jury were directed that the girl was of an age to consent to a man 
having connection with her, and that if they thought she consented to 
such connection with the defendant, he ought to be acquitted ; but if 
they were satisfied she was ignorant of the nature of the defendant's act, 
and made no resistance solely from a bona-fide belief that the defendant 
was (as he represented) treating her medically with a view to her cure, 
his conduct amounted in point of law to an assault. The jury convicted, 
and, upon a case reserved upon the question whether this direction to 
the jury was correct in point of law, after argument, Wilde, C.J., thus 
delivered judgment : ‘ This case is free from doubt. The finding of the 
jury is clear. They arc told that if they think she consented to the 
connection, they must acquit ; that the girl was competent to consent ; 
and that it is a question for them whether she did so or no. This is 
said to be ' ' by what follows, viz., that if they thought she made
no resistance, solely from the belief that the prisoner was treating her 
medically, they should convict of an assault. 1 do not see that this is 
any qualification ; it is a strictly correct direction. The girl is fourteen 
years old. She might at that age be ignorant of the nature of the act, 
morally as well as physically, and of its possible consequences. It is 
said that, as she made no resistance, she must be viewed as a consenting 
party. That is a fallacy. Children who go io a dentist make no resistance ; 
but they are not consenting parties. The prisoner disarmed her by fraud. 
She acquiesced under a misrepresentation that what he was doing was 
with a view to a cure, and that only ; whereas it was done solely to gratify 
the passion of the prisoner. How does this differ from a case of total 
deception ? She consented to one thing ; he did another materially 
different, on which she bad been prevented by his fraud from exercising 
her judgment and will. The cases (a) which have been referred to shew 
that where consent is caused bv fraud, the act is at least an assault, and 
perhaps amounts to rape. It has been suggested that were the act to 
be regarded in the light of medical treatment, it would be no offence, and 
that it was not left to the jury whether the prisoner did not intend it 
as such. That certainly was not left to them, nor need have been. The 
notion that a medical man might lawfully adopt such a mode of treatment 
is not to be tolerated in a court of justice. He would have committed a 
high ecclesiastical offence at all events ’ (b).

Indictment.—As the absence of previous consent is a material ingre­
dient in the offence of rape, it should be averred in the indictment by the 
words ‘ violently and against her will ’ or ‘ without her consent ’ (c). It is 
essential to aver, that the offender ‘ feloniously did ravish* the party ; and 
the omission of the word ‘ ravished * will not be supplied by an averment 
that the offender ‘ did carnally know/ &c. (d). It lias been considered 
that the words * did carnally know ’ are not essential, on the ground that 
raperc signifies legally as much as carnalitcr cojnoscere (e) ; but they are

(a) R. v. Saunders, 8 C. & P. 200. R. r. 
\\ Uliana, ibid. 186.

(t>) R. v. Case. I I)cn. 080. See R. r. 
Rtwinski. I Mood. 19, unir, p. 937.

(c) Cm. Cire. Comp. «I. 427. 2 Stark. C'r.

PI. «I. 409. 3 Chit. Cr. L. 810.
(</) I Hale. 028-032. Hr. Indict, pi. 7. 

fit ini; 9 Ed. IV. c. 0.
h i - Co. Inst. 180, and see - Hawk, 

c. 20, b. 00. .Stnundf. HI. Co. Litt. 137.

99
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appropriate to describe the nature of the crime, ar to be generally
used (/), and this omission would not he prudent (#/). Six judges out 
of twelve thought that omission in an indictment of the words ‘ carnal iter 
cognovit’ was cured by verdict, because those words were not in 0 fieo. 
IV. c. 31 ; but they thought it bad before verdict (It). Where an indict­
ment alleged that the prisoner in and upon E. F.,4 violently and feloniously 
did make (omitting ‘‘ an assault ”), and her the said E. F., then and there 
and against her will, violently and feloniously did ravish and carnally 
know ' ; upon a case reserved, ten of the judges were of opinion that the 
judgment ought not to be arrested, because of the omission of the words 
4 an assault ’ (i).

The indictment against aiders and abettors may lay the fact to have 
been done by all. or may charge it as having been done by one and abetted 
by the rest. Thus where, upon an appeal against several persons for 
ravishing the appellant's wife, an objection was taken that only one 
should have been charged as ravishing, and the others as accessories ; or 
that there should have been several appeals, as the ravishing of one 
would not be the ravishing of the others : it was answered that if two 
come to ravish, and one by comport of the other does the act, both are 
principals, and the case proceeded (/). And where the indictment was 
against three persons for a rape, charging them all as principals in the 
first degree, that they ravished and carnally knew the woman ; and the 
prisoners were all found guilty ; the judge who tried them doubted whether 
the charge could be supported ; and, at his desire, the case was mentioned 
by Heath, J., to the other judges, and all who were present agreed that 
the charge was valid, though the form was not to be recommended ; but 
they gave no regular opinion, because the case was not regularly before 
them (>»).

On an indictment of one for rape and another for aiding and abetting 
the rape, if the principal is (under I t k 15 Viet. c. 100, s. 0) convicted of 
an attempt to commit rape the other defendant may be convicted of 
aiding and abetting the attempt (w).

An indictment in the first count charged F. with committing a rape, 
and L. with being present, aiding and assisting ; the second count charged 
L. as principal in the first degree, and F. as aiding and assisting; the 
third count charged an evil-disposed person, to the jurors unknown, as 
principal in the first degree, and F. and L. as aiding and assisting ; and 
the fourth count charged a certain other evil-disposed person as principal,

(/) See the precedent* referred to ante,

(<j) 1 East, P. C. 448. 2 Stark. O. PI. 
40», note (//). :t Chit. Or. L. 812. It in 
laid down, generally, in some of the hooka 
that the indictment must In- rapuit it 
carnuliter cognovit, 1 Hale, 828-632.

(A) It. r. Warren. M. T. 1832, MSS. 
Bayley, B. 3 Burn's Justice fed. 1). & W.) 
72ô. See 7 Geo. IV. c. 04, ». 21, pout, 
VuL ii. p. 1930. 24 A f»2 Viet c. 100, h. 48 
[ante, p. U31) speaks of ‘rape’ without 
defining it.

(i) H. r. Allen, 9 C. * P. f»2l ; 2 Mood. 
17». It used to he considered necessary

to conclude the indictment against the 
form of 1 he statute and against the peace.
I Hast. P. C. 448; hut see 2 Stark. Cr. 
PI. 40», note. H. r. Scott, It. &. K. 41.'». 
Neit heryoncluaion is now necessary.

(/) It. r. Vide, Fit*. Comité, pi. 80.
(m) It. r. Burgess, Tr. T. 1813, Klim- 

borough, C.J., Sir James Mansfield, ('..I,, 
and Grose, J., were absent. In 5 Hvans' 
Col. Slat. (1. 0, p. 3»». note (12), the ease 
is mentioned as having occurred at the 
Chester Spr. Ass. 1813.

(w) B. r. Ha pu nod and Wyatt, L. it. I 
('. ('. It. 221 : S. tub. nom. It. r. Wyatt, 
3» !.. .1. M. C. 83.

7831
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and F. mid L. as aiders. For the defence, before pleading it was moved 
to quash the indictment on the ground that it was had for misjoinder of 
two offences of a different nature, and not liable to the same punishment, 
and that for aiding and abetting no provision was made by 9 Geo. IV. 
e. 31. It was also contended that the indictment contained different 
transactions and that the prosecutrix was bound to make an election. 
The Court overruled both objections. L. was acquitted, and a general 
verdict of guilty was found against F. It appeared that the prisoner, 
together with three other men, committed at the same time and place, 
the one after the other, successive rapes upon the body of the prosecu­
trix, the others aiding and abetting in turn ; and the evidence, if believed, 
was sufficient to sustain the first count, as far as it charged F. as principal, 
as the other counts which charged him as aiding and assisting ; and, 
upon a case reserved, the judges held that the conviction was good on 
the first count (o). Where the first count charged G. as principal in the 
first degree, and W. as present, aiding and assisting : and the second 
count charged W. as principal in the first degree, and G. as present, 
aiding and assisting ; it was moved to quash the indictment, on the 
ground of misjoinder, as the judgment might be different, and it was 
said that this objection did not ultimately become material in the 
preceding case, as one prisoner alone was convicted ; but Coleridge, J., 
said : ‘ The9 Geo. IV. c. 31, s. Hi, awards the punishment of death to 
“ every person convicted of the crime of rape.” Now, I take it that a 
principal in the second degree falls clearly within that provision : and 
that, therefore, the objection that the judgment might be different 
entirely fails ’ (p). A woman who has aided a man in the commission of 
a rape may be indicted as a principal (q).

Evidence.—The unsworn evidence of young children is not admissible 
on an indictment for rape (r), but is admissible on an indictment for 
unlawfully and carnally knowing, or attempting to have unlawful carnal 
knowledge of, a girl under thirteen (s).

The woman ravished is a competent witness : and indeed is so much 
considered as a witness of necessity, that where a husband was charged

(o) R. r. Follow, 1 Mood. 3.%4. • There 
is mi inaccuracy in the statement of this 
case ; it treats the charge against the prill- 
ei|ial in the first degree as one count, and 
the charge against the principal in the 
second degree as another count ; but that 
is not so, as both charges only constitute 
one count, as is plain from the indictments 
in murder, in which the conclusion, “and 
so the jurors, &e., say, that A., R., and C. 
murdered,” always follows the allegation 
that R. and ('. were present, aiding and 
assisting.' C. 8. 0.

(/#) R. r. dray, 7 C. & 1*. 1G4. R. t>. 
Grisham, ('. & M. 187. See also R. v. 
Parry, 7 C. & P. 83<t, where an indictment 
against five charged each as principal in 
one count, and the others as aiders and 
abettors.

(?) R. i . Ram. 17 Cox, 000.
(r) In R. r. Nicholas, 2 C. & K. 140,

where on an indictment for abusing a child 
under ten years of age, the child was 
wholly ignorant of the nature of an oath, 
and therefore not examined, and it was 
proposed to give evidence of a statement 
made by her relative to the offence, and 
the name of the penton who committed it ; 
Pollock, C.B., refused to admit it, observ­
ing, ‘ If a man says to his surgeon, “ I 
have a pain in my head,” or a pain in such 
a part of the body, that is evidence ; but 
if he says to his surgeon, “ 1 have a wound." 
and adds, “ I met John Thomas, who had 
a sword, and ran me through the body 
with it.” that would he no evidence against 
John Thomas : and it is certainly a very 
odd reason for receiving the evidence 
of what a child has said, that that child 
is not caiwble of taking an oath.’ Cf. 
R. r. Brader, I Beat, P. ('. 443.

(«) 48 & 49 Viet. e. <19, s. 4, p. 948.
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with having attainted another man in ravishing his own wife, the wife was 
admitted as a witness against her husband (/).

Hut though the party ravished is a competent witness, the credibility 
of her testimony must be left to the jury, upon the circumstances of fact 
which concur with that testimony. Thus, if she is of go<xl fame ; if 
she present ly discovered the offence, and made search for the offender ; if 
she shewed circumstances and signs of the injury, whereof many are of 
that nature that women only arc proper examiners ; if the place where 
the fact was done were remote from inhabitants or passengers ; if the 
Party accused fled for it ; these, and the like, arc concurring circumstances 
which give greater probability to her evidence («). But if. on the other 
hand, the witness is of evil fame, and stands unsupported by others ; if, 
without being under control, or the influence of fear, she concealed the 
injury for any considerable time after she had the opportunity of com­
plaining ; if the place where the fact is alleged to have been committed 
was near to persons by whom she might probably have been heard, and 
yet she made no outcry ; if she has given wrong descriptions of the place ; 
these and the like circumstances, afford a strong, though not conclusive, 
presumption that her testimony is feigned (v).

I he offence of rape is not triable at quarter sessions (#/•).
On an indictment for rape, the jury, if not satisfied that the complete 

offence has been committed, may convict of an attempt to commit 
rape (x). And by sect. 0 of the Criminal Law Amendment Act, 1885 
(18 & 49 \ ict. c. 69), If upon the trial of an indictment for rape or 
any offence made a felony by sect. 4 of this Act the jury shall be satisfied 
that the defendant is guilty of an offence under sects. 3,4. or 6 (vide past, 
pp. 951 950) of this Act (y) or of an indecent assault but are not 
satisfied that the defendant is guilty of the felony charged in such 
indictment or of an uttempt to commit the same, then, and in every 
such case the jury may acquit the defendant of such felony and find him 
guilty of such offence as aforesaid or of an indecent assault : and tliere- 
upon such defendant shall be liable to be punished in the same manner 
as if he had been convicted upon an indictment for such offence as 
aforesaid or for the misdemeanor of an indecent assault ' (:).

Attempted Rape. Attempts to choke, suffocate, or strangle a woman 
with intent to commit rape fall within 24 & 25 Viet. c. 1(H), s. 21 (a), and 
are punishable by flogging (6) in addition to and in substitution for the

(0 H. Lord CastIvliaven, 3 St. Tr. 402.
I Hale. 029. Huit. MO. I Sir. 033.

(«) I Hale. 033. I East, 1*. U. 445. 4 HI. 
Coin. 213. It. r. Oh borne 11905], I K. B. 
551. 559.

(» ) 4 HI. Com. 213, 214. I Kant, 1». C. 
445, 440.

(«•) 5 & 0 Viet. e. 38. s. I, being punish- 
able by |mmihI servitude for life on a lirst 
conviction.

(x) 14 & 15 Viet. e. 100, h. 9. poet, Vol. ii. 
p. 1900.

(y) It is to be noted that a conviction 
for common assault cannot be made on an 
indict ment for rape. Hut on an indict ment 
for assault with intent to commit rape or 
for an attempt carnally to know a girl

under thirteen, which are misdemeanors, 
a conviction could lie luid for common 
assault. .Sec It. i>. Guthrie, L. K. I C. V. It. 
241. As to the principle see It. r. Taylor, 
L. It. 1 V. V. It. 194, an indictment for 
unlawful wounding. As to the double de­
fence, see It. e. Chaddcrton, 1 Cr. Ann. 
It. 229.

(:) Punishment, of Incest Act, 1908, ttort, 
p. 973.

(fl) Ante, p. 803.
(h) 20 & 27 Viet. c. 44, ante, p. 210. In 

It. r. Nmallboncs, Hants Winter Assizes, 
1898, a sentence of Hogging was awarded for 
an offence under s. 21 with intent to com­
mit rape. See Archb. GY. 1*1. (23rd od.) 239.
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other punishments lawful under that section. Use of stupefying or 
overpowering drugs with intent to commit an indictable offence is 
punishable under 24 & 25 Viet. c. 100, s. 22 (c).

Where there is no reason to expect that the facta and circumstances 
will suffice in evidence to prove commission of the complete offence, the 
proper course is to indict for the common-law misdemeanor of an attempt 
to commit rape (d), or for the misdemeanor of assault with intent to ravish, 
which is, under 24 & 25 Viet. c. 100, s. 38 (ante, p. 893), punishable as 
an assault with intent to commit felony, by imprisonment with or with­
out hard labour for not more than two years (c). Courts of Quarter 
Sessions have jurisdiction to try this offence. Aiding and abetting an 
attempt to ravish is punishable under 24 & 25 Viet. c. 94, s. 8, and 24 & 
25 Viet. c. 100, s. 67 (ante, pp. 138, 139).

As to indecent assaults on females, ride post, p. 955.
Upon an indictment for an assault with intent to commit a rape, 

Patteson, J., in summing up, said : * In order to find the prisoner guilty of 
an assault with intent to commit a rape, you must be satisfied that the 
prisoner, when he laid hold of the prosecutrix, not only desired to gratify 
liis passions upon her person, but that he. intended to do so at nil events, 
and not withstanding any resistance on her part (/). He also ruled that 
evidence that the prisoner, on a prior occasion, had taken liberties with 
the prosecutrix was not admissible to shew the prisoner’s intent (*/).

Under a count for an assault with intent to commit rape, a prisoner 
may be convicted of common assault (/<). But on an indictment contain­
ing a count for an assault with intent to commit a rape, and a count for 
a common assault, if the prisoner be acquitted on the count for an assault 
with intent to commit a rape,on the ground that the prosecutrix consented, 
he cannot he convicted on the count for a common assault ; for to sup­
port that count such an assault must be proved as could not be justified 
if an action were brought for it, and leave and licence pleaded (t).

An indictment may contain two counts for two different attempts to 
commit a rape on the same female, and evidence of both may be given 
on the trial (/). And where one count charged the prisoner with an 
attempt to commit a rape, and another count charged him with an assault 
and the record stated that the jury found him ‘ guilty of the misde­
meanor and offence in the said indictment specified,’ and it was adjudged 
that * for the said misdemeanor,’ he shall be imprisoned for two years 
and kept to hard labour ; it was held, upon error, that the word ‘ misde­
meanor ’ was nomen colleciivum, and therefore the finding of the jury 
was in effect that the prisoner was guilty of the whole matter charged 
by the indictment, and consequently the judgment was warranted by 
the verdict (k).

Evidence of Fresh Complaint On a trial for rape the fact that a
(c) Ante, i>. 803.
(iZ) And see H. v. Hapgood, L It. I C. C. It. 

221. ante, p. 1131).
(r) As tu fines and sureties see 24 & 2."> 

Viet. o. 100, 8. 71, ante, pp. 217, 218. and 
as to probation vide ante, p. 227. As to 
common law punishment hoc 1 East, V. C. 
III.

(?) Ibid.
(A) I Ix w. 10. Hulloek, It.
(i) It. r. Meredith, 8 C. & 1‘. 381), Abinger, 

0 B
(;) It. v. Davies, 5 Cox, 328.
(Ic) It. v. Powell, 2 B. & Ad. 73, Taun­

ton, .1., though the two counts only 
charged one assault.

(/) It. r. Lloyd, 7 C. & P. 318.
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complaint was made by the prosecutrix shortly after the time when the 
offence is alleged to have been committed and the particulars of the 
complaint may, so far as they relate to the charge against the prisoner, 
be given in evidence for the prosecutrix, not as evidence of the facts 
complained of nor as part of the res gestœ, but to shew the consistency 
of the conduct of the prosecutrix with the evidence given by her at the 
trial and as negativing consent on her part (/).

R. v. Clarke (m), cited in former editions of this work (n) as authority 
fur the proposition that the particulars of the complaint cannot be given 
in evidence is said by Hawkins, J., in R. v. tallyman (/) not to contain 
any such ruling, but to decide only (I) that the fact of the woman 
having made the complaint is admissible, (2) that the fact and the 
particulars of the complaint are not evidence of the truth of the 
complaint or of the statements of fact on which it was based ; and these 
rulings he adopted as settled law (o).

The cases of R. v. Walker (/>), R. v. Osborne (7) so far as they are 
inconsistent with R. r. Lillyinan are overruled. It. v. Wood (r) is in 
accord with R. v. Lillyinan (s), and so is R. v. Eyre (/) except as to the 
ruling bv Ryles, J., that what was said to the woman in answer to what 
she said immediately after the occasion was equally evidence with her 
complaint (u), which is open to question.

The ruling in R. v. Lillyman makes it unnecessary to resort to the 
modes of getting in the particulars of the complaint by indirect methods 
countenanced in R. v. Wink (e), but disapproved in R. v. Osborne {ubi 
8up.) and R. v. Taylor {tv) and in R. v. Lillyman (j).

The rule as to the admissibility of fresh complaint applies not only to 
rape but also to attempts to have carnal knowledge of a girl of thirteen 
and under sixteen (7), assaults with intent to ravish, and indecent assaults,

(/) It. r. Lilly man [189(11, 2 Q.B. 167. 
Sec H. v. Brasier. I Lcacli, l!l!f, I East, V. C. 
443, and fur a discussion of the law by the 
Itt. Hon. Sir J. H. dc Villiers, It. r. Jcnkin- 
•on [1904), 21 ('apt- S. ('. Rep. 233.

(mi) 2 Stark. (N. 1\) 241. Holroyd, .1.
(n) (it h cm I. vol. iii. pp. 232, 233.
(o) 11 Still | 2 i). It. 173. citing I Phillips 

and Arnold on Evidence (10th eel.), 204.
(/.) [1839| 2 M. & Hob. 212. where 

Parke, B., after referring to the usage then 
prevailing of excluding particulars of the 
complaint, Haul ho could not understand 
the reasons for limiting the examination-in- 
chief to the general inquiry whether a 
complaint had liecn made and leaving the 
particulars to bo elicited, if at all, by 
cross-examination. See hereon It. t>. 
Lillyman [18901. 2 Q.B. 173, 174.

(?) 11842) C. & M. (122. In that case, 
Creeswcll, ,J., ruled that what the prosecu­
trix said at the time when the offence was 
committed was admissible (as part of the 
rm gestes), because the prisoner was present 
and the violence going on ; (2) that if the 
prisoner had gone away, and the prosecu­
trix had in running away shouted out the 
name of the prisoner, they would notïlte 
admissible. Ho allowed the prosecutrix 
to be asked whether she had named a

particular person, but declined to allow her 
to sav whom.

(r) [I877| 14 Cox. 46. Bramwell. LJ. 
In It. r. Lillyman [1896], 2 (J.It. 17"». the 
Court agreed with the ruling that the 
complaint was not admissible as part of 
the res gestœ, and doubted whether the 
evidence would have been rejected if it 
had boon pressel on the judge that the 
complaint in all its detail was nevertheless 
a fact admissible to prove consistency of 
conduct on the part of the prosecutrix.

(*) [1896] 2 Q.B. K47.
(Z) 1181101 2 F. A F. 570.
(a) Soc H. r. Lillvman[l890], 2Q.B. K17. 

176.
(e) [1831] 6 C. & P. 387. where Patteson, 

.1., held that a party, who had been robbed, 
might lie asked if lie named any person 
as the person who had robbed him to a 
constable, but that ho ought not to bo 
asked what name ho mentioned. Thiscaso 
was criticised by Mr. tireavos. Russell on 
Crimes (Oth ed.) vol. iii., 233 note, as at 
variance with R. v. Walker, ubi sup.

(r) [1874] 13 Cox, 77, Brett, J.
(z) 118181). 2 Q.B.U. at p. 179.
(y) 48 & 49 Viet. c. 69,8.5, post, pp. 917, 

931.
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whether the female assaulted is (z) or is not (a) of an age to consent to an 
indecent assault.

The question arose whether the rule in K. v. Lillyman was limited to 
cases of offences against females, where the absence of consent was an 
essential element in law of the offence. Upon this fact there were 
inconsistent rulings (/>), but in R. V. Osborne (r) it was decided that the 
complaint in the case of offences against female chastity (#/) is admissible, 
not merely as negativing consent but establishing the consistency of the 
story told by the prosecutrix at the trial, which, from the nature of the 
case, is aided by proof of immediate complaint and discredited by failure 
to make it, and that whether consent in the particular case is legally a 
necessary part of the issue or is a collateral issue of fact or merely part 
of the story of the prosecutrix, in either case it is equally admissible (e).

The rules now established are clearly exceptional, but are traced 
historically to the old common-law rule applicable in appeals of rape, that 
it was for the prosecution to shew whether, while the offence was recent, 
the woman raised the hue and cry and shewed her injuries and clothing 
to others (f).

The rule is obviously one to be kept carefully within due limits. ‘ It 
applies only where there is a complaint, not elicited by quest ions of a 
leading and inducing or intimidating character (#/), and only when it is 
made at the first opportunity after the offence which reasonably offers 
itself within such bounds . . . the evidence should be put before the 
jury, the judge being careful to inform the jury that the statement is 
not evidence of the facts complained of and must not be regarded by 
them, if believed, as other than corroborative of the complainant's 
credibility, and when consent is an issue of the absence of con­
sent * (It).

The following rulings have been given as to the time within which the 
complaint must be made for it to be admissible. Three weeks after the 
alleged offence, indecent assault, has been held too late (») and a complaint 
was held too late when made on the Monday following the day of the 
alleged offence, Saturday (/). It need not be made on the earliest possible 
opportunity, but on the first opportunity which reasonably offers (Z).

(:) It. r. I .illy man | I8«m|, 2 lj.lt. 167.
<«) It. r. Osborne | 10051, I K. It. Ml.
(A) In It. r. Rowland | |8!IS|, 02.1. I*. I.VI, 

Haw kins, .1.. limited the rule to vîmes where 
the 11 west ion of consent was legally material. 
In It. r. Kiddle 11S1»H|. Itl ('ox. 77; and 
It. v. Kingham | l!M»21. IN .1. P. 311».
I .aw ranee, ,1., the rule w as applied to 
indreent assault of a nil I under thirteen.

(r) | 1005 | | K. It. Ml. The indiet ment 
was for an indeeent assault and a common 
assault on a girl aged twelve, whose consent 
to indecent assault was not ill lew• defence 
I IS .V It Vet. e. Iff, /•"-/, p. Offff).

!>/1 The ruling of Hall. Iteeorder, on It. r. 
I "I ley 11 MINI |. till ,1. I*. Ml), applying the 
mle to felonious wounding with intent to 
do bodily harm, is not warranted by the 
authorities, except so far as the complaint 
was part of the r«* i/mlir.

(. I | I0O5J I K It. MM.

( I ) It. r. I tslH.rne | I005|, I K. It. Ml. Mil. 
(:/) I hid. at p. Ml.
(A) It. v. tishorne |l»05|, I Kit 501. 

Alverslone, L.O.J., Kennedy, Ridley, 
t'hannell, ami I'hillimorc, .1.1. This 
division must In* taken to overrule It. r. 
Howland | I8»8|, t!2 .1. I'. 45». Hawkins, 
•I., and It. r. .Merry, I» Cox, 142. See 
It. i\ .lenkinsoii 11»04|, 21 Ca|s- Sup. 
Ct. 2.*«.T. In It. e. Spuzzuin, 12 ('amnia 
Cr. Can. 287, evidence was admitted of a 
statement made by a girl of sixteen to her 
aunt (the lirst inlult female she had Men 
since the assault) in answer to a general 
<| neat ion, ‘ What is the trouble ? ’

(i) K... l‘anUmy.711. I*. HH(C ( . K ). 
(>l It. r. lngrey, 04 .1. I*. 107, Russell, 

Li i
U) It. r. 0-1».roe |I1KI5|. I K.It. 551. 

Ml ; It. r. Kiddle. I» Cox, 77; and 
It. r spuzzuin, mtlr. note (A).
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The question whether the complaint was made reasonably soon appears 
to be for the judge and not for the jury (/).

In R. v. Megson (»<) a woman who had undoubtedly been ravished 
by some man had died before the trial without having made any admis­
sible deposition which could be placed before the jury. An attempt was 
made to put in evidence a detailed account of the transaction in the 
shape of a complaint by the woman with a view by that complaint alone 
to shew the prisoner to be the guilty person. Rolfe, B., rejected the 
evidence, saying : * There is a wide difference between receiving such 
statements as confirmation of a prosecutrix's credibility in a charge of 
rape in which she is examined as a witness and a case like the present, 
where the complaint made is to be received as independent evidence.'

In R. v. Guttridge (n), where the prosecutrix, though living, was not 
examined as a witness, Parke, B., held that it was not competent to 
prove that she made a complaint soon after the occurrence ; for such 
evidence would be merely confirmatory of the story of the prosecutrix, 
and no part of the res gestœ (nn).

The character of the prosecutrix, as to general chastity, may be 
impeached by general evidence (o), as by shewing her general light 
character, and giving general evidence of her being a street walker (/>). 
And the prosecutrix may be cross-examined ns to particular discreditable 
transactions (7) and as to her having had connection with the prisoner 
previously to the alleged rape (r), and if she deny such connection, the 
prisoner may shew that she has been previously connected with him (a). 
On an indictment for an indecent assault, as in cases of rape, or attempt 
to commit rape, the answer of the prosecutrix, to questions put to her 
on cross-examination as to particular acts of connection with persons 
named to her, other than the prisoner, is final, and the party questioning 
is bound thereby, and if her answer be a denial, the persons named 
cannot be called to contradict her (t).

Where, on a trial for rape, the prosecutrix was cross-examined as to 
a charge of stealing money from a former mistress, and as to the account 
she had given of the money found in her possession to a constable, and 
she said that she told the constable a gentleman had given it her for 
not telling of his insulting her, and denied that she had told him that it

f/i It. «. Ingrey, nin mm,
(in) 118401 0 < \ ft 1*. 420. Knife, B., in 

Humming up, referred to the rule ns to 
admission 01 tin* complaint, in terms which 
were in It. r. tallyman (189(11, 2 Q.B. 174, 
held consistent with the opinion that the 
particulars as well as the fact of complaint 
arc admissible.

(a) 11840(9V. ft I*. 471. <1. I Hast. V. <\ 
449. This case ruled nothing as to the 
admissibility of the particulars where the 
ravished woman was called. R. ». Lilly- 
man 118901.2Q.lt. 175.

(mm) In It. e. Harrison, 2 Cr. App. It. 94, 
a conviction of indecent assault on an 
indictment for raiie was upheld though 
the prosecutrix had absconded.

(«I K. r. Clarke. 2 Stark. (N. P.) 241. 
Taylor, Ev. (10th ed.). ss. 3(13, 1470.

(/') It. v. (lay, 0 Cox, 140. where 
VOL. I.

Pattcson, .T.. admitted evidence that the 
prosecutrix had been seen on the streets of 
Shrewsbury as a reputed prostitute. In 
It. ». Tiselngton, 1 Cox, 48, Abinger, C.B., 
allowed witnesses to Ik* tailed to prove 
general want of decency in the prosecutrix, 
and then jiermitted the prosecutrix to call 
witnesses to rebut their evidence.

171 I!. ». Barker, n 0, x I’. 580. Bet R.
e. Holmes, infra.

(r) It. r. Martin, 0 C. ft P. 502, approved 
in It. r. Holmes, infra.

(4) It. r. Riley, I8Q.B.D. 481.
I: II Im. , I. i: i . Cl #4

Suable, that the question may lie put to 
her in cross-examination, but that she is 
not bound to answer it : ibid. It. r. Hodgson, 
It. A It. 211. It. r. Robins, 2 M. ft Bob. 
512, is overruled ; and It. v. Cockcroft 
11 Cox, 410, is approved in It. r. Holmes.

.‘1 1*
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was given her by the gentleman for having connection with her ; it was 
held that the constable could not be called to contradict lier, and to 
prove that she told him the gentleman had given her the money for 
having connection with her (w).

The application of these and other rules should always be made with 
due regard to the caution given by Hale, who says : ‘ It is true, that rape 
is a most detestable crime, and therefore ought severely and impartially 
to he punished with death ; but it must be remembered, that it is an 
accusation easily to be made and hard to be proved, and harder to be 
defended by the party accused, though never so innocent'(t). lie then 
mentions two remarkable cases of malicious prosecution for this crime, 
that had come within his own knowledge : and concludes, * I mention 
these instances, that we may be the more cautious upon trials of offences 
of this nature, wherein the Court and jury may, with so much ease, be 
imposed upon without great care and vigilance : the heinousness of the 
offence many times transporting the judge and jury with so much indigna­
tion, that they are over-hastily carried to the conviction of the person 
accused thereof, by the confident testimony, sometimes, of malicious and 
false witnesses * («/•).

Where, on a trial for rape, the prosecutrix stated that she complained 
almost immediately to her mistress, and the next day her clothes were 
washed by a washerwoman, and they had blood on them ; Pollock, C.B., 
directed these persons to be called as witnesses for the prosecution, 
although they were u as witnesses for the prisoner, but allowed
the counsel for the prosecution all latitude in examining them (x).

On a trial for rape it was proposed on the part of the prisoner to ask 
a witness for the defence as to something that had been said by a relative 
of the prosecutrix to a relative of the prisoner, in the presence of the 
prosecutrix, about making it up ; it was objected that evidence of a 
conversation between third persons, not made in the presence of the 
prisoner, was inadmissible. Martin, B. : * In a civil case, what is said 
in the presence of either of the parties is admissible, because it is open 
to the party so present to express assent or dissent to what is said, and 
that would be admissible against him. In criminal cases, the prosecutor, 
although not in strict law a party to the case, is so in fact ; and 1 think 
that the rule applicable to conversation in the presence of a party in a 
civil case may be fairly extended to a conversation in the presence of the 
prosecutor in a criminal case ’ (#/).

Sect. IL—Unlawful Carnal Knowledge of Idiot, 
Imbecile, and Lunatic Female».

Common Law—On a trial for a rape upon an idiot girl, Wille< ,1.. 
directed the jury, that if they were satisfied that the girl was in such a 
state of idiocy as to be incapable of expressing either consent or dissent.

(n) n. r. Dean. ft Cox, 21. Hall. R„ 
after consulting Wight man. .1.

(»•) I Hale, MA.
(«•) I Hale, 1131k
(r) H. r. Ni rouer, I V. A K. ftfS).
(y) It. v. Ainall, 8 Cox, 4.111. This case

was referred to nrjurndo in It. r. Holmes, 
hut is not notiml in I he judgments. In an\ 
event the suggested volt vernation appesi 
to have lieeil meant to suggest rvideii- 
of subsequent consent, which is no detent 
in rti/s , ride unie, p. U.1.Y

0677
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and that the prisoner had connection with her without her consent, it 
was their duty to find him guilty ; but that a consent produced by mere 
animal instinct would be sufficient to prevent the act from constituting 
a rape (z).

In a subsequent case it was held that there must be some evidence 
of want of consent, even when the woman is an idiot, to warrant a convic­
tion for rape (a). This decision must be taken as a ruling on the 
particular evidence : and in K. v. Harratt (b), the Court adopted the 
rule of law as laid down in the earlier case of tt. v. Fletcher (r).

In It. v. Harratt, the prisoner was convicted of attempting to rape a 
girl of fourteen years of age who had been blind from six weeks old and 
wrong in her mind, hardly capable of understanding anything that was 
said to her, but capable of going up and down stairs by herself. If 
placed in a chair by anyone she would remain there till night, passing 
her evacuations in the chair. If told to lie down she would do so. She 
could not communicate to her friends what she wanted. She could feed 
herself a little, but was obliged to be dressed and undressed, and was 
unable to do any work. The prisoner had known her and her family for 
two years, and knew she was not right in her mind. There were no 
marks of violence, but there had been recent connection, and the surgeon 
thought she had been in the habit of having connection. The girl upon 
being brought into Court was evidently idiotic, and it was found impos­
sible to communicate with her. She grinned, and made no reply to 
questions except a vacant laugh. The prisoner was seen by the girl's 
father lying on the girl, who was lying on a couch where she had been 
placed by her sister. When the father entered the room the prisoner 
was standing up buttoning his trousers, while the girl was lying quietly 
on the couch. Blackburn, J., said there was ample evidence of the want 
of capacity to give consent, and it was held that the act being done 
without consent the prisoner was rightly convicted.

Statutes -By sect. 5 of the Criminal Law Amendment Act, 1885 
(18 & 49 Viet. e. 69), ‘ Anv person who—

(-) Vnlawfully and carnally knows or attempts to have unlawful 
carnal knowledge (d) of any female idiot or imbecile woman or girl 
under circumstances which do not amount to rape which
prove that the offender knew at the time of the commission of the 
offence that the woman or girl was an idiot or imbecile, 

shall be guilty of a misdemeanor, and being convicted thereof shall lie 
liable at the discretion of the Court to be imprisoned for any term not 
exceeding two years with or without hard labour.'

By sect. 1124 of the Lunacy Act, 1890 (53 & 54 Viet. c. 5) (e), ‘ If any 
manager, officer, nurse, attendant, or other person employed in any

(:) Anon, xtatixl by Willi-*, .!., in R. e. 
Hotelier, I tell, 03, 70; ami approved by 
Hit- It. in that caw. Set- It. i. Ryan. 
1! c«»\. 115. In It. i. I’tvMay | ISO? |. 10 ('ox, 
n.l.i (('. c. R.), conviction of ni/# on a 
female evidently Miotic wan upheld, tliouyh 
there wa* no evidence of resistance.

(n) R. r. Fletcher. !.. It. 1 (\ C. R. 3». 
(fc) L R. tV. V. It. HI.
(r) Ki ll. 0.1. 2» L .1. M C 172.
[•It I "!■ iint'. pp. 031 et '"/■
(• | Re-enacting *. 82 of the Lunacy 

Act. IHS0. See Wood-Renton on Lunacy,
F IM

0
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institution for lunatics (/) (including an asylum for criminal lunatics(#/) ) 
or work house, or any person having the care or charge of any single pat ient, 
or any attendant of any single patient, carnally knows or attempts to 
have carnal knowledge of any female under care or treatment in the 
institution or workhouse, or as a single patient (/<), he shall be guilty of 
a misdemeanor and on conviction on indictment, shall be liable to be 
imprisoned with or without hard labour for any term not exceeding two 
years ; and no consent or alleged consent of any such female thereto 
shall be any defence to an indictment or prosecution for such offence ’ (#).

Sect. II!.—Unlawful Carnal Knowledge op Girls 
under Sixteen.

It is an essential element in the crime of rape that the carnal knowledge 
should be without the previous consent of the female. There has been 
much legislation to deal with corruption of young girls (;), which is 
cumulative on the law as to rape and indecent assault (k). That now in 
force is contained in the Criminal Law Amendment Act, 1885 (48 & 41) 
Viet. c. (>9).

Girls under Thirteen. —By sect. 4 (/), ‘ Any person who unlawfully 
and carnally knows (w) any girl under the age of thirteen years shall 
be guilty of felony, and being convicted thereof shall be liable . . . 
to be kept in penal servitude for life . . . (n).

( f ) i.f., an BHylum, hospital, or licensed
house (< 141, 'nit'. a 916).

(./) See 47 A 48 Viet. e. IU.
(h) It is to In* noted that the female is not 

described as a lunatic, hut as under rare or 
treatment ; i.e., it is not the fact of lunacy, 
hut the fact of lieing under treatment that 
takes away the |s>wer to consent and 
creates the liability of the |»erson in charge.

(i) Prosecutions for the offence can In- 
taken only as prescribed by s. 326, ante,

()) By 18 Kliz. e. 7. carnal knowledge 
of any woman-child under the age of ten 
years was made felony without Is-uctit of 
clergy, without reference to the consent 
or non-consent of the child, which was 
therefore considered as immaterial. It 
ap|N-arsat one time to have been thought 
that the carnal knowledge of a child above 
the agi of ten and under twelve years was 
raja-, though she consented : twelve years 
•s ing the age of consent in a female, and the 
Statute Westm. I, 13 Kdw. I. e. 13, which 
enacted, ‘ That none do ravish any maiden 
within «</», neither by her own consent nor 
without," Is-ing admitted to refer, by the 
words, ‘ within age,’ to the age of twelve 
years. (I Hale. <>31, 2 Co. Inst. 180. 3 Co. 
Inst. 60.) It was, however, afterwards well 

• atahlished that if the child was above ten 
v ars old it was not a ra|M>, unless it was 
without her consent. Sum. 112,4 HI. Com. 
212, 1 East. P. C. 430. But children above 
that age, and under twelve, were within the

protection of the Statute of West m. I. 
c. 13, the law with respect to the carnal 
knowledge of such children not having been 
altered by either of the subsequent Statutes 
of Westm. 2, Kdw. I. o. 34, or 18 Eli/., c. 7. 
The Statute West m. 1, c. 13, marie the 
deflowering a child above ten years old, and 
under twelve, though with her own consent, 
a misdemeanor punishable by two years' 
imprisonment, and line at the King's 
pleasure (4 HI. Com. 212, I East. P. C. 430). 
These statutes were re|x-nled by V (ieo. IV. 
e. 31 (K). and 10 (lea IV. e. 34(1). Thus.- 
Acts in turn were rc|>ealed in 1801, and 
such offences against girls under ten were 
marie punishable by 24 A 26 Viet. e. Ion. 
ss. 60,6I, which were re |s-a led in 1876 (38 
A 311 Viet. e. 94) making the age twelve 
The Act of 1875 was rv|>calcd in 1886 (44 A 
46 Viet. c. 09).

(4) See 48 & 49 Viet. c. 09, a. 10, and 
ante, p. 0.

(/) Thig clause replaced 38 A 39 Viet 
e. 94, s. 3, raising the age from twelve to 
thirteen.

(«) Proof of |N-netratioii is suflieient. and 
it is not necessary to prove emission. K. 
Mamlen (I89IJ. 2 g.B. 149. I n/. ,n,i 
p. 933.

(a) Now three years, 64 k 66 Viet. e. «»•.*. 
s. I, ante, p. 211, or imprisonment wit 
or without hard labour for not mot 
than two years, ant>. p. 212. The won 
omitted are repealed.
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* Any person who attempts to have unlawful carnal knowledge of 
any girl under the age of thirteen years shall he guilty of a misdemeanor, 
and being convicted thereof shall be liable at the discretion of the Court 
to be imprisoned for any term not exceeding two years, with or without 
hard labour (o).

* Provided that in the case of un offender whose age does not exceed 
sixteen years, the Court may. instead of sentencing him to any term of 
imprisonment, order him to he whipped, as prescribed by the Whipping 
Act, 1862 (//), and the said Act shall apply so far as circumstances 
admit as if the offender had been convicted in manner in that Act 
mentioned ; . . . ’ (pp).

Unsworn Evidence. [‘ Where upon the hearing of a charge under 
this section, the girl in respect of whom the offence is charged to have 
been committed, or any other child of tender years who is tendered 
as a witness, does not, in the opinion of the Court or justices, understand 
the nature of an oath, the evidence of such girl or other child of tender 
years may be received, though not given upon oath, if, in the opinion of 
the Court or justices, as the case may be, such girl or other child of tender 
years is possessed of sufficient intelligence to justify the reception of the 
evidence, and understands the duty of speaking the truth (y).

Corroboration Provided that no person shall be liable to be con­
victed of the offence unless the testimony admitted by virtue of this 
section and given on behalf of the prosecution shall be corroborated by 
some other material evidence in support thereof implicating the accused (r) : 
Provided also, that any witness whose evidence has been admitted under 
this section shall he liable to indictment and punishment for perjury 
in nil respects as if ho or she had been sworn '](rr).

On an indictment for felony under this section the defendant may be 
convicted of an indecent assault (s), to which the consent of a girl under 
thirteen is no defence (Z). but not of a common assault (w). On an indict­
ment for the attempt, a verdict of indecent assault or, unless there were 
consent, of common assault, would seem to he possible.

The consent of a child under thirteen is immaterial both as to the

(o) ThU clause replaced part of 24 k 25 
Viet. c. 100, h. 52, raining the ago from 
twelve to thirteen. The former enact­
ments contained the word ‘ abuse,’ not 
hero re-enacted. See K. ». Dawson 11821 ]. 
3 Stark. (N. P.) 6Î.

(p) Anle, p. 215. Ini prison ment of 
offenders of fourteen and under sixteen 
in restricted by the Children Act, 1008 
(H Edw. VII. o. 07, s. 100, anle, p. 231). 
The punishment by whipping being alter­
native to the other punishments for the 
offence, in the event of an ap|»cal, there 
has lieen a difficulty as to detaining the 
lad in custody during the time within 
which he may apjieal from his sentence 
under the Criminal Ap|»cnl Act, 1007.

(pp) Words here omitted were re|>cale(l 
by 8 Edw. VII. e. 07. a. 134.

(q) Unsworn evidence taken under this

section would sup|M>rt a conviction for 
indecent assault on an indictment for an 
offence against sect. 4. It. r. Wealaml, 20 
Q.B.D. 827. As to receiving unsworn 
evidence on an indictment for indecent 
assault, see 8 Edw. VII. c. 07, ached. I, 
ante, p. 924.

(r) Refusal by the defendant to submit 
to medical examination is not corroboration 
within this section. It. ». (tray, 08 ,1. P. 327. 
Cf. It. i'. Everest, 2 Ur. App. It. 130.

(rr) The words in brackets were repealed 
by 8 Edw. VII.c. 07, s. 134. (as from April I, 
1900), as living suiH'iwcded by the provisions 
of that Act, as to procedure and evidence 
(ante, p. 918) and punishment (anle, p. 230).

(*) 48 k 40 Viet. c. 09, s. 9, anle, p. 941.
(I) 43 k 44 Viet. c. 45, post, p. 955.
(«) Sec It. ». Cathcrall, 13 Cox, 109 

atd quatre.
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complete offence (v) and the attempt (»/*). But this enactment does 
not exclude liability to prosecution for rape if the child did not in 
fact consent (i) nor is proof of want of consent a ground for 
acquittal (y).

A hoy under fourteen cannot be convicted of the complete offence 
under 18 & 49 Viet. c. 09, s. 4 (;///), but ou au indictment under that 
section he may be convicted of an indecent assault (?). The consent of a 
girl under t hirteen is no defence to proceedings under sect. 4.

Under the repealed enactments as to abusing children of tender years 
it was considered, ' that although a child between ten and twelve cannot 
bv law consent to have connection, so as to that connection no 
offence, yet, where the essence of the offence charged is an assault (and 
there can be in law no assault, unless it be against consent) (a), this 
attempt, though a criminal offence, is not an assault ; and the indictment 
must be for an attempt to commit a felony, if the child is under ten years 
old. and for an <i to commit a misdemeanor, if the child is between
the ages of ten and twelve ; for it is perfectly clear that every attempt 
(not every intention, but every attempt) to commit a misdemeanor is a 
misdemeanor ’ (b).

On this view on failure to prove commission of the full offence against 
a girl above ten and under twelve it was held that the defendant could 
not be convicted on other counts of the indictment charging (I) assault 
with intent carnally to know ; (2) common assault. The judges " red 
that as consent in fact had been proved there could not be a conviction 
of assault proper charge was attempt to commit the statutory
offence (r). in a later case, K. r. Guthrie (</), on an indictment under 
21 & 25 Viet. e. 00. s. 51. containing a single count for the misdemeanor 
of carnally knowing a girl between ten and twelve years of age, the 
principal offence was not proved, but there was evidence of indecent 
assault. The jury returned a verdict of common assault, which was held 
good, the Court considering that the * meut charged an assault as a 
distinct, separable offence. In K. r. Catherall (e) it was held that the

(i>) Nee It. r. Neale, I |Jen. 30.
(M ) It. I*. lirai.. !.. It. I ('. <\ It. IU.
(r) See It. r. Dicken, I I ('ox, 8. Mellor, 

i
(V) K. ». Neale. I Den. 30. It. r. Rylaml, 

II Cox. IHI. It. v. Wontlltouae, 12 Cox, 
443.

<vv> It » Waite 11802). 2 Q. It. non.
(:) It. ». William» |I8U3|. I g.li. 320.
(»<) In It. c. Coekliurn, 3 Cox, .r»43, 

I’alt «non, .1., aaiil : * My ex|ierienoe has 
nliewn me Iliât children of very tender age 
may have vieiou» pro|H*n»itics. A child 
under ten year» of ag«* cannot give consent 
to any criminal inten*<»urse, ho a* to deprive 
that intercourse of criminality ; hut she 
can give such consent as to render the 
attempt no assault. We know that a child 
can consent to that which, without such 
«•unsent, would constitute an assault.’ And 
he rvfnsiil to allow a conviction of assault 
on an indictment for criminally knowing a

child under t«*n, too young to lie sworn as 
a witness. There was no evidence of 
consent or non-cmuicnt except medical 
pris»f of marks of violence, which might 
nave been inllichsl by any foreign sub- 
h tance.

(h) It. »'. Martin, 0C. A I’. 215. Vatteaon, 
.1. R. »*. Memlith. 8 ('. A I’. 580. Ahinger.
< It. It. Raad, I l>.a. :»77 Noi u|....
an indictment for an indecent assault. It. 
c. •lohnson, HM'ox. 114 ; I,. A ('. 1132 : ' The 
statutory offence may In* committed though 
then* is conaent ; hut if then* is consent 
there cannot Ik* an assault, R. r. (lutlirie, 
I. It. Iff It Si, S4S, Bovill, I I 

(r) R. r. Martin, uhi sup. Consent would 
In* no defence on such indictment. It. r. 
Iteale. I.. It. I V. (’. It. 10. 12. Pollock, C.lt 

(*/) I.. It. I C. C. It. ?4I. The indict ment 
charged tliât (I.‘did . . . make an assault 
and did carnally know and abuse.'

(« ) 13 Cox, 100.
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jury could not convict of common assault on an indictment charging the 
felony, under 38 & 39 Viet. c. 93, s. 4 (rep.), of carnally knowing a girl 
under twelve.

Upon an indictment for attempting to almsc (y*) a child under the age 
of ten, containing a count for a common assault, no proof was given of the 
child being under ten years of age Imt it appeared that the prisoner made 
an attempt on her, without any violence on his part, or actual resistance 
on hers, and it was contended that as she offered no resistance it must 
he taken that she consented, and therefore the prisoner must he acquitted. 
Coleridge, ,1. : ‘ There is a difference between consent and submission ; 
every consent involves a submission ; hut it by no means follows that 
a mere submission involves consent. It would he too much to sav, that 
an adult submitting quietly to an outrage of this description, was not 
consenting : on the other hand, the mere submission of a child, when 
in the power of a strong man, and most probably acted upon by fear, 
can by no means he taken to be such a consent as will justify the 
prisoner in point of law. You will therefore say whether the submission 
of the prosecutrix was voluntary on her part, or the result of fear under 
the circumstances in which she was placed, if you are of the latter 
opinion, you will find the prisoner guilty on the second count of the 
indictment* (*/).

Carnal Knowledge of Girls of Thirteen and under Sixteen -By sect. 5,
‘ Any person who (l) Unlawfully and carnally knows or attempts to have 
unlawful carnal knowledge of any girl being of or above the age of 
thirteen years and under the age of sixteen years; . . . (h) shall be 
guilty of a misdemeanor, and being convicted thereof shall be liable 
at the discretion of the Court to he imprisoned for any term not exceeding 
two years, with or without hard labour.

‘ Provided that it shall he a sufficient defence to anv charge under 
sub-section one of this section if it shall be made to appear to the Court 
or jury before whom the charge shall be brought that the person so 
charged had reasonable cause to believe that the girl was of or above the 
age of sixteen years (/).

‘ Provided also, t hat no prosecution shall be commenced for an offence 
under sub-section one of this section more than six (k) months after the 
commission of the offence ’ (l).

Permitting Defilement of Girls under Sixteen Bv sect. (>, ' Any person 
who, being the owner or occupier of anv premises, or having, or acting 
or assisting in. the management or control thereof, induces or knowingly 
suffers any girl of such age as is in this section mentioned to resort to or 
he in or upon such premises for the purpose of being unlawfully and

(/) This word in not in the existing 
enactment, vide unie, p. IMS.

(</) It. v. Dav, 0 V. St V. 722, Coleridge, 
•I. Cl. H. r. tiuthrie, L H. I ('. C. It. 241. 
It. r. Ixiek, L It. 2 V. C. It. 10. It. r. 
Woodhouae, 12 Cox, 44:t, Lush, .1.

(A) The [Hirtion omitted here in printed 
unir, p. 047.

(i) Thin clause exvludvn the operation of

the rule laid down in It. v. Prince, L. It. 2 
C. (’. It. 154, tuile, p. 102, and /.«*/. p. 050.

(It) Six months wan sidintituted for three 
months by 4 Kdw. VII. e. 15, s. 27. See 
It. r. Chandra Dharma 11005|, 2 K.It. 335.

(/) An to commencement of prosecution, 
m R Wed WSJ, I Q.B. 74. It. .. 

Height on, 18 Cox, 535, and ride /*«#, Vol. ii.
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carnally known by any man, whether such carnal knowledge is intended 
to be with any particular man or generally (m),

* (1) shall, if such girl is under the age of thirteen years, be guilty of 
felony, and being convicted thereof shall be liable to be kept in penal 
servitude for life, . . . (n) ; and

* (2) if such girl is of or above the age of thirteen and under the 
age of sixteen years, shall be guilty of a misdemeanor, and being con­
victed thereof shall be liable at the discretion of the Court to be 
imprisoned for any term not exceeding two years, with or without 
hard labour.

4 Provided that it shall be a sufficient defence to any charge under 
this section if it shall be made to appear to the Court or jury before whom 
the charge shall be brought that the person so charged had reasonable 
cause to believe that the girl was of or above the age of sixteen years.'

On an indictment containing (1) a count for an offence under sect. 5. 
(2) a count for an indecent assault, the defendant may be convicted of 
common assault (o). Hut it would seem that on an indictment under 
sect. 5, there cannot be a conviction of indecent assault and common 
assault if ihr qirl contented to what was done, as 4M k 41 Viet. e. 45 does 
not apply to a girl of thirteen or over.

A girl of thirteen or under sixteen cannot lie convicted of aiding ami 
abetting the commission with herself of an offence against sect. 5 (p).

Liability to punishment under sect. 5 does not exempt from habilite 
to prosecution and punishment for rape if the girl did not consent : but 
a person may not be twice punished in respect of the same transav 
tion (7), or on an indictment under sect. 5, even if the facts proved 
constituted a rape. It would seem that the accused might be convicted 
of the misdemeanor under sect. 5, by virtue of 11 & 15 Viet. e. 100, 
s. 12 (r).

Allowing Child or Young Person to be In Brothels —Hv the Children 
Act, 1908 (8 Edw. VII. c. 07), s. 10, 4 (1) If am verson having the 
custody, charge, or oare of a child or young person between the ages 
of four and sixteen, allows that child or young |>erson («) to reside in or 
to frequent a brothel (/), he shall be guilty of a misdemeanor and shall !»*• 
liable on conviction on indictment or on summary conviction to a fine not 
exceeding tventy-fhv pm nuis, or alternatively or in default of payment 
of such fine, or in addition thereto, to imprisonment, with or without 
hard labour, for any tenu not exceeding six months (U).

4 (2) Nothing in this section shall affect the liability of a person to l-e 
indicted under section six of the Criminal Law Amendment Act. I8s"i

(m) Wlivrv an illegitimate girl lived with 
her iimlher. and the premiwew, in rv*|iert of 
which the charge wan made, were her home 
where nhe minted with her mother, it wa* 
held that the mother could In- convicted 
under the aection. R. r. Webeter, IQ 
Q.B.I). 134.

(n) Nor leaa than three yearn, or to 
impriminment with or without hard 
labour for not more than two yearn, uhU, 
|i|i. -Il, 2I2. The word» omitted are

(«I R. r. Roatock, I7 Cox, 700.

(p) R. e. Tyrrell |I804|. | Q.R. 7I - . 
R. r. Ratcliflfc, in y.ll.D. 74, decided n 
.18 A 10 Viet. e. 04, n. 4 (rep.).

(7) 8. Ill, vidt tinlr, p. II.
(r) /W, Vol. ii. p. loti"».
(*) Ah introduced the bill applied only 

girl* lietween 7 and III.
(I) As to definition of brothel. 1 dt 

Singleton r. Kllixon |l80ô|, I y.It w-T. 
IMiroite e. Wilaon, 70 .1. I*. II, ;km(. Vol 11
p. 1801.

(II) The accuMcd may elect to be tin*! 
on indictment, vidt unit, p. 17.
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(ante, p. 951), but upon the trial of a person under that section it shall 
be lawful for the jury, if they are satisfied that the accused is guilty 
of an offence under this section, to find the accused guilty of such 
offence.*

By sect. 17, (I ) If any person having the custody, charge, or care of 
a girl under the age of sixteen years causes or encourages the seduction 
or prostitution of that girl, he shall be guilty of a misdemeanor ami shall 
be liable to imprisonment, with or without hard labour, for any term 
not exceeding two years.

1 (2) For the purposes of this section a person shall be deemed to 
have caused or encouraged the seduction or prostitution (as the case 
maybe) of the girl who has been seduced or become a prostitute if he has 
knowingly allowed the girl to consort with or to enter or to continue 
in the employment of, any prostitute or person of known immoral 
character.'

The procedure and evidence on trials for offences under ss. Hi, 17 
(supra) is regulated by Part II. of the Children Act, 1908, ss. 27-38 (tide 
p. 918 ct seq.).

By sect. 18, ‘ (1) Where it is shewn to the satisfaction of a Court of 
Summary Jurisdiction that a girl under the age of sixteen years is, with 
the knowledge of h«*r parent or guardian exposed to the riuk of seduction 
or prostitution, or living a life of prostitution, the Court may adjudge her 
parent or guardian to enter into a recognisance to exercise due care and 
supervision with respect of the girl.

* (2) The provisions of the Summary Jurisdiction Act, 1879, with 
respect to recognisances to be of good behaviour, (including the provisions 
as to the enforcement thereof.) shall apply to recognisances under this 
section.’

Girls under Eighteen As to abduction of girls under eighteen with 
intent that they shall be carnally known, see 48 & 49 Viet. c. G9, s. 7, 
post, p. 907.

By the Criminal Law Amendment Act, 1885 (18 & 49 Viet. c. 09), 
sect. 12, ‘ Where on the trial of anv offence under this Act it is proved 
to the satisfaction of the Court that the seduction or prostitution of a 
girl under the age of sixteen has been caused, encouraged, or favoured 
by her father, mother, guardian, master, or mistress, it shall be in the 
power of the Court to divest such father, mother, guardian, master, or 
mistress of all authority over her, and to appoint any person or persons 
willing to take charge of such girl to be her guardian until she has attained 
the age of twenty-one, or anv age below this as the Court may direct, 
and the High Court shall have the power from time to time to rescind or 
vary such order by the appointment of any other person or persons as 
such guardian, or in anv other respect.'

This provision is supplemented by the provisions of the Children 
Act, 1908 (8 Edw. VII. c. 07, s. 20, ante, p. 918).

Indictment. -In indictments for offences against girls under sixteen 
care should be taken to specify the age of the girl, in accordance with 
the terms of the section on which the charge is founded, re. ‘ under the 
age of thirteen years ' or ‘ of the age of thirteen years and under the age 
of sixteen years,’ for the description appears to be matter of substance,
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and to amend the age might be to insert in the indictment an offence 
distinct from that originally charged (u).

Proof of Age.—The provisions of the Children Act, 1908, as to 
presumption of the age of children (v) do not apply to offences under 
the Criminal Law Amendment Act, 1885. It is therefore necessary in 
prosecutions under sects. 4,5 with respect to girls, to prove that the girl 
against whom the offence is alleged to have been committed should be 
proved by the prosecution to be under thirteen or under sixteen as the 
case requires. The evidence of age should be clear and distinct. It is 
usually given by producing a certified copy of the entry in the register 
of births kept under the Births and Deaths Registration Act (tv), coupled 
with evidence of the identity of the girl with the child referred to in the 
entry. The certificate is evidence of the date as well as the fact and 
registration of the birth (x). It is immaterial whether the certified copy 
emanates from the registry at Somerset House or from the district registry 
or the office of the superintendent registrar of the district (tr). But 
production of the certificate is not essential, and the age may he proved 
by any person who has sufficient knowledge of the facts (y).

Where the offence of carnally knowing a child under ten years of age 
was charged to have been committed on February 5, 1832, and the only 
evidence of the age of the child was given by the father, who stated that 
in February, 1822, he went from home for a few days, and that his wife 
had not then been confined, and that on his return on February V, he 
found the child had been born, and he was told by his wife's mother that 
it had been born the day before ; the grandmother was alive at the time 
of the trial, but the mother was dead. It was held that the evidence was 
not sufficient, and that the grandmother ought to have been called, for 
in a matter of so much importance the best evidence ought to be 
adduced (z). On a similar indictment, evidence by the child herself that 
she was ten years old on a particular day, her mother being ill at home, 
and her father being unable to state the precise time of her birth, was held 
insufficient («). But on an indictment for carnally knowing a child under 
ten years of age the mother stated that she had never kept any account 
of the child’s age, but that her knowledge of it was derived from hearing 
her husband speak of it, and from conversation with him and the child, 
and that it had been usual to keep the birthday of the child on February 
7, and there was no other evidence of the age : it was objected that more 
certain evidence of the age ought to have been produced, and R. v. 
Wedge (supra) was relied upon ; foltman, J., however, observed, that 
* the evidence in that case was mere hearsay ; but this evidence went 
much farther, and must be submitted to the jury as some evidence, 
though open to observation, as to the child’s age (A).

(u) See R. v. Shott, 3 C. & K. 200, Manic, 
•I. It. r. Martin, U C. ft I*. 215, l'attcson, 
.1. (f. It. v. Benaon |I(NIH|, 1 K.B. 27». 
a* to limita of amendment under 14 ft 15 
Viol.o. 100,a. I.

(r) « 61 w. Vli.c. «7,*. 123, ante, p. 922. 
(w) It .. Weaver, L It. SG It. IS.
(.r) He (loodrich 11004], l'rob. 138, in 

which He Wintlc, L. It. II Hip 373, wan

disapproved.
(y) R. r. Co* 11 HUH |. I Q.B. 171) : where 

the age was proved by a mistress of an 
elementary school at which the child 
attended.

(z) It. r. Wedge, 5 C. ft IV 298 and 
MS. C. 8. («., Taunton and Littledalc, J.l.

(а) It. v. Day, 0 V. ft I*. 722, Coleridge,.).
(б) It. c. Hayes, 2 Cox, 220.
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Where the mother of a child swore that she was ten years old last 

March, but did not know the year and month of the child's birth, and in 
cross-examination gave confused and inconsistent answers as to the age 
of her children, it was held that there was some evidence for the jury 
as to the age of the child (c).

As to taking the evidence of the person charged and of the husband 
and wife of the person charged, see 48 & 41) Viet. e. 69, s. 20 (rf), (il & 02 
Viet. c. 30, ss. 1, 4, and 8 Edw. VII. c. 07, s. 27, and post. Book XIII. 
Chapter V. ‘ Evidence.*

Sect. IV.—Indecent Assault on Females.

Indecent Assault.—Bv 24 & 25 Viet. c. 100, s. 52, ‘ Whosoever shall 
bo convicted of an indecent assault upon any female ...(e) shall he 
liable at the discretion of the Court to be imprisoned for any time not 
exceeding two years with or without hard labour.'

As to conviction of indecent assault on an indictment for rape or 
felonious carnal knowledge of a girl under thirteen, see ante, p. 941 (/).

By the Children Act, 1908 (8 Edw. VII. c. 07), s. 127 (2), Courts of 
Summary Jurisdiction are empowered to try adults for indecent assault 
on a female who in the opinion of the Court is under sixteen, if the defend­
ant consents, vide 42 & 43 Viet. c. 49, s. 12. The maximum punishment 
on summary conviction for the offence is six months’ imprisonment.

By 43 & 44 Viet. c. 45, ‘ It shall be no defence to a charge or indictment 
for an indecent assault on a young person (#/) under the age of thirteen 
to prove that he or she consented to the act of indecency (A). In cases 
of indecent assault on females of thirteen or over the defence of consent 
is still available. The section applies to England and Ireland. (Sec 
sect. 3.)

Sect. V.—Procuring the Defilement ok Prostitution op 
Women and Girls.

Procuration.—By the Criminal Law Amendment Act, 1885 (48 & 19 
Viet. c. 69), sect. 2, ‘ Any person who, (1) Procures or attempts to procure 
any girl or woman under twenty-one years of age, not being a common 
prostitute, or of known immoral character, to have unlawful carnal 
connection, either within or without the King’s dominions, with any 
other person or persons ; or (2) Procures or attempts to procure any 
woman or girl to become, either within or without the King’s dominions, 
a common prostitute ; or (3) Procures or attempts to procure any woman

(r) R. v. Nicholls, 10 Cox, 470.
('/) This section was in R. v. Owen, 20 

Q. H.I). 820, held to render a |>vrson charginl 
with indecent assault competent as a witness 
m hie own behatt

(f) The words omitted relating to 
attempts to have carnal knowledge of 
girls under twelve were rejiealed in 1885, 
is a in Vim. <\ 09, s. iu. On proceedings 
under s. 52, for indecent assault on a 
female under sixteen, the unsworn evidence 
of a child is admissible, 8 Edw. VII. c. 07, 
s. 30 (finie, p. 010), which overrides R. r.

Paul, 25 Q.B.D. 202.
( f) A boy under fourteen who is indicted 

under 48 & 40 Viet. c. 00, s. 4 (tittle, p. 050) 
for carnally knowing a girl under thirteen 
may on that indictment lie convicted of 
indecent assault. R. r. Williams [I803J, 
1 Q.B. 320.

(<j) Of either sex, vide fto*!, p. 075.
(h) This enactment overrides the rulings 

in R. r. Read, 1 Den. 377. R. v. Johnson, 
L à <’. 032. R. r. Is>ck, L R. 1 C. C. R. 10. 
R. v. Roadley, 14 Cox, 403 (C. C. R.).
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or girl to leave the United Kingdom, with intent that she may become 
an inmate of a brothel elsewhere ; or (4) Procures or attempts to procure 
any woman or girl to leave her usual place of abode in the United Kingdom 
(such place not being a brothel), with intent that she may, for the purposes 
of prostitution, become an inmate of a brothel within or without the 
King’s dominions, shall be guilty of a misdemeanor, and being convicted 
thereof shall be liable at the discretion of the Court to be imprisoned 
for any term not exceeding two years, with or without hard labour’(t).

Corroboration.—* Provided that no person shall be convicted of any 
offence under this section upon the evidence of one witness, unless 
such witness be corroborated in some material particular by evidence 
implicating the accused.' (Vide post, Book XIII. Chapter V.)

Defilement by Threats, Fraud, or Drugs —By sect. 3, * Any person 
who, (1) By threats or intimidation procures or attempts to procure any 
woman or girl to have any unlawful carnal connection, either within or 
without the King's dominions ; or (2) By false pretences or false represen­
tations procures any woman or girl, not being a common prostitute (j) 
or of known immoral character, to have anv unlawful carnal connection, 
either within or without the King’s dominions ; or (3) Applies, administers 
to, or causes to be taken by any woman or girl any drug, matter, or thing, 
with intent to stupefy or overpower so as thereby to enable any person 
to have unlawful carnal connection with such woman or girl, shall be 
guilty of a misdemeanor, and being convicted thereof shall be liable at 
the discretion of the Court to be imprisoned for any term not exceeding 
two years, with or without hard labour ’ (k).

Corroboration.—‘ Provided that no person shall be convicted of an 
offence under this section upon the evidence of one witness only, unless 
such witness be corroborated in some material particular by evidence 
implicating the accused.' (See post, Book XIII. Chapter V.)

Detention in Brothels. -By sect. 8, ' Any person who detains any 
woman or girl against her will, (I) In or upon any premises with intent 
that she may be unlawfully and carnally known by any man, whether 
any particular man or generally (/) ; or (2) In any brothel, shall be guilty 
of a misdemeanor, and being convicted thereof shall be liable at the 
discretion of the Court to be imprisoned for any term not exceeding 
two years, with or without hard labour.

‘ Where a woman or girl is in or upon nnv premises for the purpose 
of having anv unlawful carnal connection, or is in any brothel, a person 
shall be deemed to detain such woman or girl in or upon such premises 
or in such brothel, if, with intent to compel or induce her to remain in 
or upon such premises or in such brothel, such person withholds from 
such woman or girl any wearing apparel or other property belonging to her, 
or, where wearing apparel has been lent or otherwise supplied to such

(i) Ah to acts of procuration outside the 
King's dominions, see R. v. Blythe [1896], 
1 Canada Cr. Can. 203. Hr ( ivrtio Johnson, 
11904], 8 Canada Cr. Cas. 243.

(j) There can be no conviction of the 
attempt if the woman was already a 
prostitute when the attempt is commenced 
io procure her to become one without the

King’s dominions. R. v. Gold and Cohen 
[1907], 71 J. 1\ 300, Bosanquet, C.S.

(A1) Sub s. 3 supplements the provisions 
of 24 & 25 Viet. c. 100, s. 22, ante, p. 803. 
See 48 &49 Viet. c.09,s. 10, and ante, pp. 4,0.

(/) As to girls under sixteen, see 48 & 
49 Viet. c. 69, s. 0, ante, p. 952. 8 Edw. 
VII. c. 67, as. 10, 17, ante, pp. 952, 953.
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woman or girl by or by the direction of such person, such person threatens 
such woman or girl with legal proceedings if she takes away with her 
the wearing apparel so lent or supplied.

‘ No legal proceedings, whether civil or criminal, shall be taken 
against any such woman or girl for taking away or being found in posses­
sion of any such wearing apparel as was necessary to enable her to leave 
such premises or brothel/

Search Warrant.—By sect. 10, ‘ If it appears to any justice of the 
peace, on information made before him on oath by any parent, relative, 
or guardian of any woman or girl, or any other person who, in the opinion 
of the justice is bona fide acting in the interest of any woman or girl, that 
there is reasonable cause to suspect that such woman or girl is unlaw­
fully detained for immoral purposes by any person in any place within 
the jurisdiction of such justice, such justice may issue a warrant (m) 
authorising any person named therein to search for, and when found, to 
take to and detain in a place of safety such woman or girl until she can 
be brought before a justice of the peace ; and the justice of the peace 
before whom such woman or girl is brought may cause her to be 
delivered up to her parents or guardians, or otherwise dealt with as 
circumstances may permit and require.

‘ The justice of the peace issuing such warrant may, bv the same or 
any other warrant (n), cause any person accused of so unlawfully detaining 
such woman or girl to be apprehended and brought before a justice, and 
proceedings to be taken for punishing such person according to law.

‘ A woman or girl shall be deemed to be unlawfully detained for 
immoral purposes if she is so detained for the purpose of being unlawfully 
and carnally known by any man, whether any particular man or generally, 
and (a.) Either is under the age of sixteen years ; or (b.) If of or over 
the age of sixteen years, and under the age of eighteen years, is so detained 
against her will, or against the will of her father or mother or of any other 
person having the lawful care or charge of her ; or (c.) If of or above the 
age of eighteen years is so detained against her will. Any person 
authorised by warrant under this section to search for any woman or 
girl so detained as aforesaid may enter (if need be by force) any house, 
building or other place specified in such warrant, and may remove such 
woman or girl therefrom.

‘ Provided always, that every warrant issued under this section shall 
be addressed to and executed by some superintendent, inspector, or other 
officer of police, who shall be accompanied by the parent, relative, or 
guardian or other person making the information, if such person so 
desire, unless the justice shall otherwise direct.’

A conspiracy by false pretences to procure a female under the age of 
twenty-one years to have illicit carnal connection with a man has been 
held to be an indictable misdemeanor at common law (o).

(m) The act of the justice in issuing such 
warrants is a judicial act. Hope v. Evered, 
17 Q.lt.D. 330. Lea v. Charrington, 23 
y.B.D. 46.

(/i) See ante, noto (in).
(0) R. v. Meats, 2 Den. 79. The first

counts were framed on 12 & 13 Viet. c. 7ti. 
which was repealed in 1891 (ti. L. R.), hut 
no opinion was expressed as to them. R. 
r. Délavai, 3 Burr. 1434, was referred to 
by the Court. Vide ante, p. 158, tit. ‘ Con­
spiracy.'
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CANADIAN NOTES.

OP RAPE, AND OF THE DEFILEMENT OR CORRUPTION OF FEMALES.

Sec. 1.—Of Rape, Definition of.—Code sec. 298.
Carnal Knowledge.—Code sec. 7.
Female Under Fourteen.—An indictment for rape lies against 

one who has ravished a female under the age of fourteen years against 
her will, notwithstanding the provisions of sec. 301, which enacts that 
everyone is guilty of an indictable offence and liable to imprison­
ment for life, and to be whipped, who carnally knows any girl under 
the age of fourteen years, not being his wife. R. v. Riopel (1898), 
2 Can. Cr. Cas. 225.

Consent.—By Child Under Fourteen, not a Defence.—Code sec.
294.

Consent.—It has been held that, in the case of alleged rape on an 
idiot or lunatic the mere proof of connection will not warrant the case 
being left to the jury ; that there must be some evidence that it was 
without her consent, e.g., that she was incapable, from imbecility, of 
expressing assent or dissent; and that if she consent from mere animal 
passion it is not rape. R. v. Connolly (1867), 26 TJ.C.Q.B. 317.

The question whether the act of connection was consummated 
through fear, or merely through solicitation is a question of fact for 
the jury. R. v. Day (1841), 9 C. & P. 722; R. v. Jones (1861), 4 
L.T.N.S. 154; R. v. Cardo (1889), 17 Ont. R. 11.

Evidence of complaint made by the woman on a charge of rape as 
corroborative of non-consent will be rejected if made only in answer to 
questions suggesting the guilt of the accused. The King v. Dunning, 
14 Can. Cr. Cas. 461.

Proof on behalf of the defence that the injured party or her 
parents had instituted civil proceedings to recover damages arising 
from the commission of the alleged rape is properly excluded upon 
the criminal trial as irrelevant, unless other facts have been disclosed 
in evidence which tend to shew an intent to thereby wrongfully extort 
money from the accused. R. v. Riendeau (1900), 3 Can. Cr. Cas. 293.

On a charge of rape evidence is admissible on behalf of the defence 
to contradict a statement of the complainant, made on her cross- 
examination, denying that, on an occasion when she met the accused 
subsequent to the alleged rape, she had refused to put an end to the 
interview, as requested by her mother, and had struck her mother for
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the latter’s interference. Such evidence is relevant to the charge not 
only as affecting the credibility of the complainant’s testimony gen­
erally, but as shewing conduct inconsistent with resistance to the 
alleged offence. R. v. Riendeau (No. 2), 4 Can. Cr. Cas. 421 (Que.).

The prisoner’s statement made at a previous trial through his 
counsel may be given in evidence by the prosecution if it tends to 
anticipate a possible defence which might be offered by the prisoner. 
R. v. Bedere (1891), 21 O.R. 189.

Questions may he put to the complainant tending to elicit the fact 
that she had previously had connection with other men. So where 
the prosecutrix, after she had declared she had not previously had 
connection with a man other than the prisoner, was asked in cross- 
examination whether she remembered having been in the milk house 
of (J. with two men, D.M. and B.M., one after the other. Held, that 
the witness may object, or the Judge, may, in his discretion, tell the 
witness she is not bound to answer the question. It. v. Laliberte 
(1877), 1 Can. S.C.R. 117.

The weight of authority and the course of practice by the Judges 
in England is to permit questions of the kind to be asked of a wit­
ness on cross-examination in eases of rape. The prosecuting officer 
is not permitted to raise the objection. The witness may object, or 
the Judge may tell the witness she is not obliged to answer, if he 
thinks proper, though not bound to do so, and the Judge will decide 
whether the witness is obliged to answer or not, when the point is 
raised. R. v. Laliberte(1877), 1 Can. S.C.R. 117,131, per Richards, C.J.

In the same case prisoner’s counsel afterwards proposed to ask one 
of the witnesses for the defence : “Did you see the prosecutrix with 
D.M. and B.M. ? if you have, please state on which occasion, and 
what were they doing?” This question was also disallowed by the 
Judge, and the objection was sustained in tlje Supreme Court of 
Canada on the authority of R. v. Cockroft (1870), 11 Cox Cr. Cas. 
410, and R. v. Holmes (1871), L.R. 1 C.C.R. 234, upon the principle 
that a witness cannot he contradicted in matters foreign to the issue, 
which, on the trial of this indictment was, not whether the prosecu­
trix was unchaste, but whether the prisoner had had connection with 
her by violence. R. v. Laliberte (1877), 1 Can. S.C.R. 117,142.

Evidence is admissible for the defence of the general bad reputa­
tion of the prosecutrix for unchastity. R. v. Bishop (1906), 11 Can. 
Cr. Cas. 30.

Where two prisoners are jointly indicted but an order is made 
for their separate trial, the one is an admissible witness for the 
other and is bound to testify although he may prevent his evidence 
being used against himself at his subsequent trial. Only the person 
then on trial is a “person charged” within the meaning of the Canada 
Evidence Act, sec. 4, and comment is not prohibited as to the failure
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of the accused to call as a witness the person jointly indicted with him 
but whose trial has been ordered to be separate. The King v. Blais, 
10 Can. Cr. Cas. 354, 11 O.L.R. 345.

On a charge of aiding and abetting another to commit rape if it 
appears that a man called as a witness for the prosecution had im­
mediately prior to the offence been in the company of the prosecu­
trix under circumstances making it probable that he had had illicit 
connection with her, and that the man accused of the rape had taken 
the prosecutrix away from the witness, the witness may be cross- 
examined as to his relations with the prosecutrix for the purpose of 
shewing prejudice against the accused, and for this purpose is bound to 
answer whether he had had connection with the prosecutrix on that 
occasion. And where the witness refused to answer as to his con­
nection with the prosecutrix and the trial Judge upheld his refusal, 
and the prosecutrix also refused to answer as to same, but the guilt 
of the accused was corroborated by independent testimony, Code sec. 
1019 may be applied to uphold the conviction on the ground that 
no substantial wrong has been occasioned by the ruling. The King v. 
Finnessey, 10 Can. Cr. Cas. 347.

Evidence of Fresh Complaint.—Upon the trial of a charge of rape 
the whole statement made by the woman by way of complaint shortly 
after the alleged offence ; including the name of the party com­
plained against and the other details of the complaint, is admissible 
in evidence as proof of the consistency of her conduct and as con­
firmatory of her testimony regarding the offence, but not as in­
dependent or substantive evidence to prove the truth of the charge. 
Whether or not the complaint was made within a time sufficiently 
short after the commission of the offence as to admit evidence of the 
particulars of the complaint, is a question to be decided by the Court 
under the circumstances of the particular case ; but it is nevertheless 
the province of the jury to take into consideration the time which 
intervened in weighing the probability of its truth. R. v. Riendeau 
(1901), 4 Can. Cr. Cas. 421, 10 Que. K.B. 584.

Upon a charge of rape, statements made by the complainant to a 
police officer on the day after the offence was alleged to have been 
committed and in response to his inquiries, the complainant having 
on the day of the offence complained to others of an assault but not 
of rape, are not admissible in evidence either as part of the res gestes 
or as in corroboration. But if the jury acquit the accused of that 
offence but find him guilty of indecent assault, the verdict should 
stand notwithstanding the improper admissions in evidence of state­
ments so made by the complainant after the alleged offence, if the 
other evidence in the case is ample to warrant the verdict of indecent 
assault. R. v. Graham (1899), 3 Can. Cr. Cas. 22 (Ont.).
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Where the complainant makes a statement to a third party, not 
in the presence of the accused, such statement may be given in evi­
dence, provided it is shewn to have been made at the first oppor­
tunity which reasonably offered itself after the commission of the 
offence, and has not been elicited by questions of a leading and in­
ducing or intimidating nature. R. v. Spuzzum (1906), 12 Can. Cr. 
Cas. 287.

Where the depositions at the preliminary enquiry on which an 
indictment for rape is founded shew that the statements of the prose­
cutrix relied upon by the Crown to shew a complaint were not made 
spontaneously, but in answer to questions by the police officer, evi­
dence of the answers so made is admissible against the accused at the 
trial. R. v. Bishop (1906), 11 Can. Cr. Cas. 30.

Indictment.—A prosecution for rape is in fact and in substance 
a prosecution for any offence of which, on an indictment for rape, 
the prisoner could have been found guilty ; and the maxim Omne ma jus 
continet in sc minus applies. R. v. West, [1898] 1 Q.B. 174; R. v. 
Edwards (1898), 2 Can. Cr. Cas. 96.

An indictment may now be laid under Cr. Code secs. 856 and 951 
charging rape and also assault with intent to commit rape.

Attempted Rape.—Code sec. 300.
Capacity.—A boy under fourteen is incapable of committing rape, 

but Code sec. 72 would seem to render such a boy liable to punish­
ment for an attempt to commit rape.

Jurisdiction to Try.—Although a County Court Judge in the 
Province of New Brunswick has no jurisdiction to try this offence, 
he may proceed to try the offence of attempting to have carnal 
knowledge of a girl under fourteen (Cr. Code 302), although the 
evidence discloses the offence of attempting to commit rape. Code 
sec. 583; R. v. Wright (1896), 2 Can. Cr. Cas. 83. The same rule 
applies to restrict the jurisdiction of Courts of general sessions. Sec. 
583.

Section 296 of the Code includes as an indictable offence for 
which two years’ imprisonment may be imposed, the ease of any one 
assaulting any person “with intent to commit any indictable offence,” 
but would probably be held to be exclusive of the offence of assault 
with intent to commit rape, which is in itself, under the decision in 
John v. The Queen, 15 Can. S.C.R. 384, an attempt to commit rape. 
But see R. v. Preston, 9 Can. Cr. Cas. 201.

After a commitment upon a charge of “unlawful assault with in­
tent to carnally know,” the accused cannot insist upon a trial, with­
out a jury under the Speedy Trial Clauses if the Crown express 
an intention of indicting him for an attempt to commit rape, which 
latter offence is beyond the jurisdiction of a County Judge’s Criminal
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Court and is disclosed on the depositions returned. R. v. Preston 
(1905), 9 Can. Cr. Cas. 201 (B.C.).

On the trial for an attempt to commit rape if the only issue in­
volved is as to the identity of the prisoner, it is unnecessary for the 
trial Judge to point out to the jury that the law permits the finding 
of a lesser offence than the one charged. R. v. Clarke (1907), 12 Can. 
Cr. Cas. 800 (N.B.).

Evidence of Complaint.—On the trial of an indictment for an at­
tempt to commit rape statements of the person assaulted, and of 
her companion present at the beginning of the assault, made to police 
officers, some four hours after the assault ; and that they had given 
a description of the assailant, hut not stating what the description 
was; and evidence of the officers that in consequence of such descrip­
tion they had looked for the assailant, were properly received, al­
though statements of a like character had previously been made to 
other persons. And where the prosecutrix on cross-examination had 
stated that she had given a description of her assailant in the presence 
of her father, and that in consequence of such description her father 
had suspected a person other than the prisoner, the Crown was pro­
perly allowed to prove by the father what the description was that his 
daughter had given in his presence. R. v. Clarke (1907), 12 Can. Cr. 
Cas. 300 (N.B.).

Punishment for Attempt.—Code sec. 300.
Sec. 2.—Of Unlawful Carnal Knowledge of Idiots, Imbecile and 

Lunatic Females.—Code sec. 219.
Corroborative Evidence Essential—Code sec. 1002.
Sec. 3.—Of Unlawful Carnal Knowledge of Girls Under Four­

teen.—Code sec. 301.
Caitacity.—The common law presumption of the physical incapa­

city of a boy under fourteen to have carnal knowledge would be a 
defence to a charge of this offence. R. v. Harden, 2 Can. Cr. Cas. 12.

Unsworn Evidence by Girl Under Fourteen.—Code sec. 1002.
Canada Evidence Act.—R.S.C. (1906) ch. 145.
Consent.—Carnal knowledge alone constitutes an offence imder 

this section when the girl is under the age of fourteen and her con­
sent to the act is not a defence. R. v. Brice, 7 Man. R. 627 ; R. v. 
Chisholm, 7 Man. R. 613.

When there has been no violence, and the girl is under fourteen 
and has consented or complied, the offence falls under art. 301 ; but 
when there has been violence, and when the girl has not consented, 
then, notwithstanding the fact that the girl is under fourteen years 
of age, the crime is rape, and falls under sec. 298. R. v. Riopel (1898), 
2 Can. Cr. Cas. 225, 228. The word “man” and “woman” in this 
section are to be taken in a general or generic sense as indicating all
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males and females of the human race, and not in a restricted sense 
as distinguished from boys and girls. R. v. Riopel (1898), 2 Can. 
Cr. Cas. 225.

Indictment.—The words “not being his wife” in sec. 301, pro­
viding for the offence of defiling children under fourteen, is an excep­
tion, the failure to negative which in the indictment will not invalid­
ate a conviction thereon where no objection was taken before pleading. 
The King v. Wright, 11 Can. Cr. Cas. 221.

The offence of carnal knowledge of a girl under fourteen years in­
cludes the offence of indecent assault, and a trial for the greater 
offence is a trial also for the lesser offence included therein, and 
the accused may, although found not guilty of the greater offence, be 
convicted for such lesser offence, if proved, under the same charge 
or indictment. R. v. Cameron (1901), 4 Can. Cr. Cas. 385 (Ont.). A 
police magistrate trying an accused with his consent summarily, upon 
the charge of carnal knowledge, has the same power to convict of 
the lesser offence as a Court of general sessions would have upon a 
trial under an indictment. Ibid. And an acquittal by the police 
magistrate on such summary trial is a bar to a charge upon a fresh 
information for indecent assault in respect of the same occurrence. 
Ibid. An indictment for rape under sees. 298 and 299 lies against 
one who has ravished a female under the age of fourteen years against 
her will, notwithstanding this section. R. v. Riopel (1898), 2 Can. 
Cr. Cas. 225 ; R. v. Ratcliffe (1882), 15 Cox C.C. 127; R. v. Dicker 
(1877), 14 Cox C.C. 8.

Section 951 authorizes a verdict of indecent assault, the consent 
of a girl under fourteen not being material to that offence ; sec. 
294; R. v. Cameron (1901), 4 Can. Cr. Cas. 385 (Ont.) ; or if the com­
plete commission of the offence under sec. 301 is not proved, but the 
evidence establishes an attempt to commit the offence, the accused 
may be convicted of such attempt and punished accordingly. Sec. 
949.

Attempt to Have Carnal Knowledge.—Code sec. 302.
The presumption of physical incapacity by a boy under fourteen 

to have carnal knowledge would seem to be over-ridden in reference to 
this and similar offences by Code sec. 72.

Corroboration.—Upon the trial of a charge of attempted carnal 
knowledge of a girl under fourteen who is too young to understand 
the nature of an oath, a conviction for that offence is not warranted 
unless her evidence not under oath is corroborated by some other 
material evidence implicating the accused (Code sec. 1003), but the 
accused may be convicted of common assault upon the charge so laid 
if there be corroboration merely by some other material evidence (Can. 
Evidence Act, sec. 16). The King v. De Wolfe, 9 Can. Cr. Cas. 38.
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Alibi.—It is misdirection entitling the accused to a new trial for the 
trial Judge to charge the jury that the onus is upon the accused to 
prove an alibi set up in defence by a preponderance of testimony. The 
King v. Myshrall, 8 Can. Cr. Cas. 474, 35 N.B.K. 507.

Jurisdiction.—See note to sec. 300.
Proof of Age.—See sec. 984.
Excluding Public from Court Room.—See sec. 645.
Sec. 4.—Indecent Assault on Females.—Code sec. 292.
Punishment.—Under this section everyone found guilty of an 

indecent assault on a female is liable to two years’ imprisonment and 
to be whipped; but the Court in many cases, acting under the discre­
tion conferred by the special proviso contained in sec. 1028 of the 
Code, does not inflict the whipping, and imposes only an imprison­
ment. R. v. Robidoux (1898), 2 Can. Cr. Cas. 19.

Complaint.—In an Ontario case it has been held that in a civil 
action for damages under circumstances constituting the criminal 
offence of indecent assault, evidence is admissible of complaint made 
by the woman shortly after the assault was committed, in like manner 
as upon a criminal trial ; and that complaint made by the woman to 
her husband, on her first meeting him some hours after the assault, 
but on the same day, was admissible in evidence under the circum­
stances of the case. The proof of such complaint by the evidence of 
both the woman and her husband is corroborative of the woman’s 
evidence that she did not consent to the acts complained of. Ilopkin- 
son v. Perdue, 8 Can. Cr. Cas. 286. Where evidence of complaint 
is admissible on a charge of indecent assault, not only the fact of 
complaint may be shewn, but the particulars of the complaint. Ibid.

It is essential in all cases of indecent assault that complaint should 
have been made at the earliest opportunity after the offence, and evi­
dence of such complaint may, under special circumstances, be received 
after the lapse of several days’ delay. The fact of the girl being only 
seven years of age, that the act was committed without violence and 
that the girl did not realize the serious nature of the act, are cir­
cumstances which make a complaint made ten days afterwards admis­
sible in evidence. R. v. Barron (1905), 9 Can. Cr. Cas. 196 (N.S.).

Under exceptional circumstances evidence of a complaint made by 
an adult female of an indecent assault may be admitted although five 
days had intervened between the assault and the complaint. R. v. 
Smith (1905), 9 Can. Cr. Cas. 21 (N.S.).

Corroboration.—Code sec. 1002.

Sec. 5.—Of Procuring the Defilement of Women.
Conspiring by False Pretenses to Induce Woman to Commit Adul­

tery.—Code sec. 218.
Householder Permitting Defilement.—Code sec. 217.
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Corroboration.—Code sec. 1002.
On a charge of allowing a girl under 18 to be upon premises for 

immoral purposes, the evidence of the girl proving that she shared 
with the proprietor the money she obtained by prostitution there car­
ried on, is sufficiently corroborated under Code sec. 1002, by the evi­
dence of another witness tending to shew that the place was a bawdy 
house. The King v. Brindley (1903), 6 Can. Cr. Cas. 196.

Limitation of Prosecution.—Code sec. 1140(c).
Parent or Guardian Procuring or Party to Defilement of Girl or 

Woman.—Code sec. 215.
Punishment for—

(а) Procuring girl for defilement. Code sec. 216.
(б) Enticing girl to house of ill-fame. Code see. 216.
(c) Procuring girl to become prostitute. Code see. 216.
(d) Procuring girl to leave Canada to become prostitute. Code

sec. 216.
(e) Procuring girl to enter Canada to become prostitute. Code

sec. 216.
(/) Procuring girl to leave her abode to become prostitute.

Code sec. 216.
(g) Procuring carnal connection by threats. Code sec. 216.

Procuring carnal conection by false pretenses. Code sec. 216.
(/t) Administering drugs to enable unlawful carnal connection. 

Code see. 216.
Void Conviction.—A conviction for “unlawfully procuring or at­

tempting to procure” a girl to become a prostitute, is void for dupli­
city and for uncertainty. R. v. Gibson (1898), 2 Can. Cr. Cas. 302.

Limitation.—Code sec. 1140(c).
Corroboration.—Code sec. 1002.
In R. v. McNamara (1891), 20 O.R. 489, it was held that it is 

admissible to prove in corroboration of the woman’s evidence, that the 
house to which the prisoner had taken her had the general reputation 
of being a bawdy house ; ((Salt, C.J., Rose and MacMahon, JJ.).

Inducing to Come from Abroad.—Upon a charge of procuring a 
girl to come to Canada from abroad with intent that she may become 
an inmate of a brothel in Canada, the acts of inducement must be 
shewn to have been committed in Canada to give jurisdiction to n 
Canadian Court, unless the accused is a British subject. Re Gertie 
Johnson, 8 Can. Cr. Cas. 243.

Search Warrant for Girl in House of Ill-fame.—Code see. 640.
Conspiracy to Defile.—Code sec. 218.
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CHAPTER THE TENTH.

OF ABDUCTION OF FEMALES.

Common Law.—It appears not to be an indictable offence at common 
law for a man to marry a woman under age, without the consent of lier 
father or guardian (a). But children might be taken from their parents 
or guardians by violence, conspiracy, or other improper practices in such 
a way as would render the act an offence at common law, though the 
parties themselves might be consenting to the marriage (b).

Various forms of abduction of wards and women have been made the 
subject of legislation from the time of Henry III. (Statute of Merton) 
down to 1885 (c). The enactments still effectively in force are as follows :

Abduction of Girls under Sixteen. -By the Offences against the 
Person Act, 1801 (24 & 25 Viet. c. 100), s. 55, ‘ Whosoever shall unlaw­
fully take or cause to be taken any unmarried girl, being under the age 
of sixteen years, out of the possession and against the will of her father or 
mother, or of any other person having the lawful care or charge of her, 
shall be guilty of a misdemeanor, and being convicted thereof shall be 
liable, at the discretion of the Court, to be imprisoned for any term not 
exceeding two years, with or w ithout hard labour’(d). The provisions of 
the Children Act, 1908, Part 11. apply to offences under this section (dd).

It is no defence to an indictment under this section that the girl 
looked over sixteen, or told the defendant that si was over sixteen, or 
that he bona fide and reasonably believed her t *e over sixteen (e), or

(fl) 1 Kant, P. C. 4.r,8.
(b) Id. ibid. p. 459. And boo in 3 Chit. 

Cr. L. 713, a precedent of an information 
for a misdemeanor, in procuring a marriage 
witli a minor, by false allegations. Sec 
R. v. Lord (Irey j 11.82], 9 St. Tr. 127. 1 
East, V. C. 490. This case was in the nature 
of ravishment of ward, and Wright (on 
Conspiracy, p. 106) considers it not to be 
a case of conspiracy at all, vide mile, p. 108.

(r) See Pollock and Maitland, Hist. Eng. 
Law. ii. 303, 436.

(</) Taken from 9 Geo. III. c. 31. s. 20 
(E), and III Geo. IV. e. 84, s. 24 (I). These 
enactments reproduced an earlier statute, 
4 & 0 Ph. & M. c. 8.

(dd) Vide ante, pp. 918-924.
(f) R. r. Prince, L R. 2 C. C. R. 164. 

This case was not argued for the prisoner. 
Brett, J., the only dissentient judge, said : 
' Upon all the cases I think it is proved that 
there can be no conviction for crime in 
England in the absence of a criminal mind 
or mens rea. Then comes the question, 
what is the true meaning of the phrase ? 
I do not doubt that it exists where the 
prisoner knowingly does acts which would

constitute rime, if the result were as he 
anticipe but in which the result may 
not ii lily end by bringing the offence
with more serious class of crime. As 
if a man strike with a dangerous weapon 
with intent to do grievous bodily harm, and 
kills. The result makes the crime murder. 
The prisoner has run the risk. So if a 
prisoner do the prohibits acts without 
earing to consider what the truth is as to 
facts. As if a prisoner were to abduct a 
girl under sixteen, without caring to con­
sider whether she was in truth under 
sixteen. Ho runs the risk. Ho if he, 
without abduction, defiles a girl who is in 
fact under ten years old, with a belief that 
she is between ten and twelve. If the facts 
were as he believed, he would be committing 
the lesser crime. Then he runs the risk ot 
his crime resulting in the greater crime. 
It is clear t hat ignorance of the law does not 
excuse. It seems to me to follow that the 
maxim as to mens rea applies whenever the 
facts which are present to the prisoner’s 
mind, and which he has reasonable grounds 
to believe, and does believe, to be the facts, 
would, if true, make his acts no criminal
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had no means of ascertaining her age (/). He is bound at his peril to 
find out her age (g).

The enactment seems to extend to the taking of a natural daughter 
from the care and custody of her putative father (h), or from the mother, 
though she has married again, and the second husband has assented to the 
taking away (t).

Unlawfully. -The enactment does not require the presence of a 
corrupt motive or particular intent, so that the absence of such motive 
or intent is no answer to the criminal charge (/). But an honest belief 
in the existence of a right in favour of the prisoner to the custody of the 
girl may suffice to justify acquittal (k).

The enactment does not include the word ‘ detain/
Take or Cause to be Taken -The taking need not be by force, actual 

or constructive, physical or moral, and it is immaterial whether or not 
the girl consents (l), or whether the proposal that she should go away 
emanates from the defendant or from the girl (m).

Questions have arisen whether decoying or enticing away as distinct 
from actual taking falls within the enactment (n). It seems now to be 
established that persuasion or blandishment by the defendant to the girl 
to leave her home, if effective, is within the statute ; but that where the 
active part is by the girl and not by the man he is not liable to 
conviction (o).
offence at all. It may l»e true to say that 
the meaning of the word “ unlawfully ” is 
that the prohibited acta be done “ without 
justification or excuse.” I, of course, agree 
that if there be a legal justification there 
can be no ciime. But I come to the con­
clusion t hat a mistake of facta on reasonable 
grounds, to the extent that, if the facts 
were as believed, the acts of the prisoner 
would make him guilty of no criminal 
offence at all, is an excuse, and that such 
excuse is implied in every criminal charge 
and every criminal enactment in England.’

Btamwcll, B. : ‘ What the statute con­
templates, and what 1 say is wrong, is the 
taking of a female of such tender years that 
she is pro|K‘riy called a girl, can be said to 
be in anot hers possession and in that other's 
care or charge. No argument is necessary 
to prove this. It is enough to state tin- 
case. The Legislature has enacted that if 
any one does this wrong act, ho does it at 
the risk of her turning out to be under six 
teen. This opinion gives full scope to tIn­
duct rino of the mens rat. If the taker 
believed ho hud the father's consent, 
though wrongly, lie would have no mens rat ; 
so if he did not know she was in any one’s 
possession, nor in the care or charge of any 
one. In those cases ho would not know 
lie was doing the act forbidden by the 
statute, an act which if he knew she was in 
possession and in care or charge of any one, 
he would know was a crime or not, accord­
ing as she was under sixteen or not. He 
would not know lie was doing an act wrong 
in itself, whatever was his intention if done

without lawful cause.’ Roe the discussion 
of the case in R. t>. Toison, 23 Q.B.D. 108 ; 
and as to mem ren, ante, p. 101.

(/) R. r. Booth, 12 Cox, 231, Qunin, J.
(;/) R. v. Myoock, 12 Cox, 28, Willee, J. 

R. r. Olifier, 10 Cox, 402, Bramwell, B.
(A) R. Cornforth, 2 Str. 1102 (decided 

on 4 & 5 Ph. & M. e. 8). 1 Hawk. c. 41,
s. 14. R. v. Sweeting, 1 East, P. C. 457.

(i) Ratcliffc's case, 3 Co. Rep. 39.
O') 1 East, P. C. 459. See R. r. Booth. 

12 Cox, 231, Quain, J., and R. v. Tinkler, 
1 I1’. & F. 513, Coekburn, C.J., decided on 
9 (leo. IV. c. 31, s. 20, of which 24 & 25 
Viet. o. 100, 8. 55, is a re-enactment.

(A) R. t>. Tinkler, ubi sup.
(/) R. v. Manklctow, Dears. 159. R. r. 

Kipps [1850], 4 Cox, 107. Maule, J. R. »•. 
Handley, 4 F. & F. 048, Wight man, J. : all 
decided on 9 (leo. IV. c. ,31, s. 20. R. r. 
Jarvis, 20 Cox, 249, Jelf, J.

(m) R. a. Robins 11814], 1 C. & K. 450. 
Atcherley, Serjt., afterwards stated that 
he had mentioned the case to Tindat, C.J., 
ami that he was of opinion that the direc­
tion of the jury was right, ami that there 
was a taking of the girl within s. 20. See 
R. r. Prince, ante, p. 959, note (r). In R. 
v. Frazer 118011, 8 (’ox. 440. Pollock, C.B., 
after consulting Williams, ,1., ruled that it 
was unnecessary under 9 ( leo. IV’. c. 31, 
s. 20, to prove such a taking as would 
amount to a trespass or anything in the 
nature of a trespass.

(n) R. v. Meadows, 1 C. & K. 399, Parke, 
B.

(o) R. v. Jarvis, 20 Cox, 249, Jelf, J.
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The prisoner met in the street a girl under sixteen, and persuaded 

her to go with him to a neighbouring city. I fe there seduced her, and 
afterwards, on the same day, accompanied her back, and parted with 
her in the street where he had met her. The girl lived with her parents 
at home, and immediately returned there. The prisoner made no inquiries, 
and had no knowledge of whether the girl’s parents were even living or 
not, but he did not believe she was a prostitute :—Held, that there was 
no evidence to support a conviction under sect. 55 (p).

If the girl, while living with her father, leaves his house for a mere 
temporary purpose, intending to return to it, she is still in his possession 
within the meaning of the statute ; and if when so out of the house the 
defendant induces her to run away with him, he is guilty of an offence 
within sect. 55 (q).

Although it seems that a man is not bound to return a girl under 
sixteen to her father’s custody when she has left home without any 
inducement, and come to him (r), yet if he has at any time held out an 
inducement to her, and she, acting upon that, comes to him at a time 
unexpected by him, and he then induces her to continue away from her 
father’s custody, he is guilty (s).

On an indictment for taking a girl under sixteen, out of the possession 
of her father, it appeared that the prisoner lived near the girl’s home, 
and had known her a considerable time. Six months previously, the 
father, hearing that the girl went to the prisoner’s house, remonstrated 
with him for encouraging her to go there ; the prisoner replied that he 
did not want girls for the purpose of intercourse, as he was old and under 
medical treatment. One Sunday she left her father’s house to go, as she 
said, to the Sunday school, but did not return. In fact she went to the 
prisoner’s house, and was found there a month afterwards. A youth 
proved that the prisoner had told him to bring that young girl if he could. 
He had told a policeman that he had the girl to do his work, as he had 
no servant. The girl stated that she had for two years been in the habit 
of going to his house occasionally, and that he had tried to persuade her 
to come and live with him, and had promised her a new dress if she came, 
and that when she came he promised to provide for her in his will, and 
persuaded her to sleep with him. Pollock, C.B., directed the jury that 
if they believed that the prisoner by promises or persuasion enticed the 
girl away from her father, and so got her out of his possession, and into 
his own, they should find him guilty, otherwise if she came without any 
previous inducement or enticement (/).

(/») K. r. Iliblicrt, L. R. 1 C. C. R. 184, 
1‘igot t, B., doubted. Bov ill, C.J., said : 
‘ In the case before us there is no statement 
or finding of the fact that the prisoner know, 
or had reason to know, that the girl was 
under the charge of her father or mother 
or any other lawful guardian. Circum­
stances might exist to negative the pre­
sumption that she was in any such care, as 
if the girl were upon the town, though that 
does not appear to be the case lien*. Ko, 
on the other hand, there might bo circum­
stances from which it might be inferred 
that the prisoner knew, or had reasonable

VOL. l.

cause to know, that the girl was under such 
care ; but no such facts are found by the 
case to have existed. In the absence of 
any such finding, wo think that the con­
viction should lie quashed.’ See R. v. 
Green, 3 F. & F. 274, and see per Brett, 
in R. i\ Prince, mite, p. 9f>9, note (<’).

(q) R. v. Mycook, 12 Cox, J. 28, Will vs, 
J.

(r) R. v. Miller, 13 Cox, 179.
(a) R. v. Oiifier, 10 Cox, 402, Bramwcll, 

I?.
(0 R. v. Robb, 4 F. & F. 69. See R. v. 

Meadows, 1 C. & K. 399.
3q
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Where the suggestion to go away came from the girl herself and the 
defendant merely yielded to her suggestion, it was held that he should be 
acquitted (u).

Out of the Possession.—A father is at common law entitled to the 
custody of his child until it attains the age of twenty-one or marries under 
that age (r), or unless thevc be some sufficient reason to the contrary (w), 
but sixteen is described as the age of emancipation for the purpose of poor 
law settlement and maintenance. The word in the statute is ‘ possession,’ 
which involves more than the legal right to custody.

Against the Will. Where the parent, &c., is induced to let the girl 
be taken out of his possession by fraudulent representations it would 
seem that the taking is against his will within the meaning of the 
enactment.

On an indictment under 9 Geo. IV. c. 31, s. 20 (z), for the abduction 
of a girl under sixteen years of age, it appeared that the prisoner pretended 
that he had heard of a place for the girl ; the mother said that the child 
was too young, being only between ten and eleven years of age ; but the 
prisoner said she was quite old enough, for he only wanted her to go to 
S. with a lady to nurse a baby, and to go on errands. The prisoner called 
the same day and took the child away, saying the lady was too ill to 
come herself. He did not, however, take her to any lady, but kept her 
with him from Monday till Friday, and slept with her every night, and 
then took her home. The father proved that he parted with the child on 
the representation that she was to go to live with a lady, which he believed 
to be true. For the Crown it was argued that the consent of the father 
having been obtained by the fraudulent representations of the prisoner, 
was no consent at all ; for the prisoner it was contended that the abduction 
was not complete, for the child was brought back ; if this were an 
alnluction, any seducing away of a girl for an hour would be an abduction ; 
there was no intention shewn to deprive the parents of the child. Gurney. 
B., left it to the jury to say whether the father was induced to part with 
the possession of the child by the fraudulent representations made by 
the prisoner (//).

In Hicks v. Gore (z), where a widow, fearing that her daughter, who was 
a rich heiress, might be seduced into an improvident marriage, placed her 
under the care of a female friend, who sent for her son from abroad, and 
married him openly in the church, and during canonical hours, to the 
heiress, before she attained the age of sixteen, and without the consent 
of her mother, who was her guardian ; it was held that in order to bring 
the offence within the statute (4 & 5 Ph. & M. c. 8, rep.) it must appear 
some artifice was used, that the elopement was secret, and that the

(m) R. V. Jarvifl, 20 Cox, 249, Jelf, J. 
Thin decision is contrary to R. t\ Biswcll 
11847J. 2 Cox, 279.

(v) He Agar Ellis, 24 Ch. 1). 317. Cf. Ex 
junte Harford, 8 Cox, 403.

(u*) 11, Newton {1890j, 1 Ch. 740.
(t) Repealed in 1801, and re-enacted as 

21 & 23 Viet. c. 100, 8. 33, mile, p. 939.
(y) R. v. Hopkins [18421, 0. & M. 234. 

The prisoner was convicted, and the point

would have been reserved had not the 
prisoner been convicted and sentenced on 
another indictment. The mother proved 
that she would have let the child go with 
the prisoner if ho had told her that she 
was to go and live with him ns his servant ; 
but Gurney, B., held that this could not 
affect the ease.

(?) 3 Mod. 84. 1 Hawk, c. 41, s. 11.
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marriage was to the disparagement of the family. But in this case 
no stress appears to have been laid upon the circumstance of the mother 
having placed the child under the care of the friend, by whose procurance 
the marriage was effected ; and that it deserves good consideration 
before it is decided that an offender, acting in collusion with one who 
has the temporary custody of another’s child, for a special purpose, and 
knowing that the parent or guardian did not consent, was not within the 
statute ; for that then every schoolmistress might dispose, in the same 
manner, of the children committed to her care (a). It was said that 
there must be a continued refusal of the parent or guardian ; and that 
if they once agreed it was an assent within 4 & 5 Ph. & M. c. 8, notwith­
standing any subsequent dissent (6) ; but this was not the point in 
judgment ; and it needs further confirmation (c).

It was no legal excuse for the offence under 4 & 5 Ph. & M. c. 8, that the 
defendant made use of no other means than the common blandishments 
of a lover, to induce the lady secretly to elope and marry him, if it appeared 
that the father intended to marry her to another person, and so that the 
taking was against his consent (d).

In 11. v. Kipps (e), on an indictment under 9 Geo. IV. c. 31, s. 20, it 
appeared that the girl was between fifteen and sixteen years of age, and 
the prisoner had for several months corresponded with her, and paid 
her the attentions of a lover, though he was a married man, and had 
endeavoured to persuade her to leave her home, where she was living with 
her parents, and ultimately prevailed upon her to meet him at a place in 
the village where they were both living, which accordingly she did, when 
they left the village together. There was no suggestion of any force or 
fraud used by the prisoner in inducing the girl to consent to elope with 
him. It was urged that there was no taking within the meaning of the 
Act, as the girl went voluntarily with the prisoner, and R. v. Meadows (f) 
was relied upon ; for the Crown, R. v. Robins (</) and It. v. Biswell (h) 
were cited. Maule, J., said : ‘ If the construction apparently put upon 
the statute in It. v. Meadows be the right construction, the Act can 
hardly ever be violated, except in the case of children in arms. It rarely 
or never happens that the abductor takes away a girl of fourteen or 
fifteen in his arms, or upon his back ; so that such an interpretation would 
make the statute inoperative. The law throws a protection about young 
persons of the sex and within the age specified by the statute. It has 
been determined by the legislature, that at that age young females are 
not able to protect themselves, or give any binding consent to a matter

(<i) 1 East, P. C. 457. By the fraud tlio 
temporary guardian loues all right to tho 
possession of the child. Sec an Anonymous 
ease decided in 1875 and referred to in 
Roscoe Crim. Bv. (13th cd.) 230.

(5) Calthrop v. Axtcl, 3 Mod. 100.
(r) 1 East. 1\ C. 457.
(</) R. v. Twislcton, 1 Lev. 257 ; 1 fSid. 

:is: ; l Keb. SS. I Hawk. e. II, a. 10.
(e) 11850| 4 Cox, 107.
(f) 1 C. & K. 300. Parke, B., said : ‘It 

is quite evident that tho Legislature made

a distinction between an offence under 
sect. 20 of the 0 (ieo. IV'. e. 31, and under 
sect. 21 ; and I am inclined to think, that 
to bring a case within sect. 20 [which is 
similar to 24 & 25 Viet. c. 100, s. 55], there 
must be an actual taking or causing to be 
taken away ; and a mere decoying or 
enticement away which would be an 
offence within sect. 21, would not con­
stitute one under sect. 20.*

(«/) [18441 1 C. & K. 450.
(A) [1847] 2 Cox, 270.

3 q 2
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of this description. It is therefore quite immaterial whether the girl 
abducted consent or not ; if her family, that is to say, those who under 
the statute may lawfully have the possession and control over her, do 
not consent to her departure, the offence is completed.’

In H. v. Mankletow (t), upon a similar indictment, it appeared that the 
prisoner had stated to the father that he intended to emigrate to America, 
and a short time before his departure he had privately persuaded the girl, 
who was between twelve and thirteen, to go with him to America, and 
on the morning of his departure he had secretly told her to put her " t 
in a bundle, and to walk to a place where he would meet her ; she did so, 
and the prisoner, having parted with her father in a road, met her at the 
place appointed, and they travelled together to London, whore he was 
apprehended, and then said he had paid the girl's passage to London, 
and was going to take her to America. For the prisoner it was urged 
that as the girl went voluntarily there was no taking within the meaning 
of the statute, and R. v. Meadows (ii) was cited. It. t\ Robins (j) was 
cited on the other side, and it was stated that Maule, J., at a previous 
assize, had declined to act on R. v. Meadows. Coleridge, J., overruled 
the objection, and told the jury that the girl was in the father's possession 
while in his house, although he was not actually in it ; that the taking 
need not be by force, nor against the girl's will ; and that if the prisoner 
by persuasion induced her to leave her father’s roof against his will, in 
order to her going with him to America, the case was within the statute ; 
and, upon a case reserved, it was held that the conviction was right. In 
a case like the present the taking need not be by force, actual or construc­
tive, and it is immaterial whether or not the girl consents. The Act was 
passed to protect parents and others having the lawful charge or custody, 
and it is therefore immaterial whether the taking be with or without the 
consent of the girl. And as to the taking of the girl out of the possession 
of the father, a manual possession is not necessary ; if the girl be a member 
of the family, and under the father’s control, there is a sufficient possession. 
1 f a girl leaves her father’s house for a particular purpose, with his sanction, 
she cannot legally be said to be out of his possession. Hero the father 
had possession until the very act of taking (jj).

In R. v. Handley (A). on a similar indictment against a man and a 
woman, it appeared that the girl had become acquainted with the female 
prisoner, and at her house met the male prisoner, and she and the prisoners 
met frequently, and at last she left her father’s house, as she said, to go

(•) 118:>3j Ream. 152: 22 L J. M. C. 151: 
6 Cox, 143.

(h) Ante, p. 963.
0) (1844] 1 C. & K. 450.
(;;) l'arke, B., Haiti: ‘tiupinwing the girl 

to have abandoned her father's |x>sscHsion, 
and the prisoner then to take her away, 
it would not conic within the statute. But 
supposing she conditionally abandoned the 
possession of her father under the impres­
sion that the prisoner would be at a certain 
point to take her away, that would not be 
a determination of the father's possession.’

On R. v. Meadows being cited, Jervis, 
C.J., observed that ‘ the girl, by voluntarily 
going from her father's house, may haw 
severed the possession of the father, and so 
could not be said to lie taken out of Re­
possession of her father. I do not find that 
in R. r. Kipps that point was brought 
Is-fore mv brother Maide's mind ' : and 
at the end. of his judgment he added, ‘Id" 
not think the case of R. r. Kipps interfere' 
at all with the decision of R. v. Meadows." 

(le) [1859J1 F. & F. «48.

6
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for a walk, at the same time saying that she should return in an hour, 
but she did not return ; and the same evening her brother went to the 
house of the female prisoner, who denied having seen her ; and it was 
afterwards discovered that she had left the same night, and she was 
afterwards found in a low lodging together with the male, prisoner ; the 
girl had taken some wearing apparel to the house of the female prisoner 
the day before she left home, and she had advised her to go away with 
the male prisoner ; it was contended that there was nothing to shew 
that the girl’s going away was not entirely voluntarily. Wightman, J., 
told the jury, that ‘ this offence is complete under the statute which creates 
it without any reference to the object for which the girl may be taken. 
You must be satisfied that the girl was under sixteen years of age, and 
that her father was unwilling that she should go away, and it must be 
assumed to be so, if it appears that, had he been asked, he would have 
refused his consent. You must also he satisfied that the prisoners, or 
one of them, took the girl out of the possession of her father. For this 
purpose a taking by force was not necessary ; it is sufficient if such moral 
force was used as to create a willingness on the girl's part to leave her 
father’s house. If, however, the going away was entirely voluntary on 
the part of the girl, the prisoners would not be guilty of an offence under 
this statute

In It. v. Baillie (Z), on a similar indictment the prisoner was proved 
to have lodged in the house of the girl’s father, and he and the girl became 
engaged, and he induced her to go with him to a Roman Catholic chapel, 
where they were married ; but she immediately returned to her father’s 
house, and continued to live there as before ; and the marriage had 
never been consummated ; the father did not know of the marriage till 
two or three weeks afterwards ; it was urged that the girl had never been 
taken out of her father’s possession within the meaning of the Act ; it 
was answered that the marriage without the father’s consent was an 
abduction within the meaning of the Act, and after the marriage the 
father had no legal control over the girl. It was held that this case was 
within the Act ; the girl could not be considered to be in her father’s 
possession, although she was in his house ; because she was in the lawful 
possession of her husband, and the father could never have the custody 
of her in the same sense as before her marriage. The distance she was 
taken, and the time she was kept away, were immaterial, her husband 
having power to take her away whenever he liked, and her whole 
relationship to her father being altered by the marriage.

In R. v. Timmins (m), on a similar indictment it appeared that the 
prisoner was well known to the girl, and she had on a former occasion slept 
with him a whole night ; and that on a Sunday she met the prisoner, and 
they went to London together, and spent three days in visiting places of 
public entertainment, sleeping together at night, and on Wednesday 
morning, on getting up, the prisoner said to her, ‘ I ’ll go to work, and you 
go home ’ : they separated, and the girl went home ; the father swore 
that his daughter was absent without his knowledge and against his will.

(/) [1850] 8 Cox, 238, R.-conler and (m) [I8M>] Bell 27(1.
Common Serjeant.
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The jury found that the father did not consent, and that the prisoner 
knew he did not consent, and that the prisoner took the girl away with 
him in order to gratify his passions, and then allowed her to return home, 
and did not- intend to keep her away permanently. Upon a case reserved 
upon the question, whether, on the facts so found, any offence had been 
committed under the statute, Eric, C.J., delivered judgment : ' We are 
of opinion that the conviction must be affirmed. The statute was passed 
for the protection of parents, and for preventing unmarried girls from 
being taken out of the possession of their parents against their will ; 
and it is clear that no deception or forwardness on the part of the girl in 
such cases can prevent the person taking her away from being guilty of 
the offence created by this section. The difficulty which we have is to 
sav what constitutes a taking out of the possession of the father. The 
taking away might be consistent with the possession of the father, if the 
girl went away with the party intending to return in a short time ; but 
when a person takes a girl away from the possession of her father, and 
keeps her away against his will for a length of time, as in this case, keeping 
her away from her home for three nights, and cohabiting with her during 
that time, we think the evidence justified the jury in finding the taking 
to be a taking out of the possession of the father within the meaning of 
the statute. The prisoner took the girl away from under her father’s 
roof, and placed her in a situation quite inconsistent with the father's 
possession. In our judgment, therefore, the jury were justified in their 
verdict by the evidence before them, which we consider to be the point 
submitted to us, although the prisoner did not intend the taking to be 
permanent, but when his lust was gratified intended to cast the gil l from 
him. We limit our judgment to the facts of this particular case. It 
may be that a state of facts might arise upon which the offence would 
be complete in law when the girl passed her father’s threshold, as where 
she is taken away with the intention of keeping her away permanently ; 
but we mean it to be understood, that, although we affirm this conviction, 
we do not intend to sav that a person would be liable to conviction under 
the section if it should appear that the taking was intended to be tempo­
rary only, or for a purpose not inconsistent with the relation of father 
and child. It is sufficient for us to say that in this case the conviction 
was justified by the evidence * (n).*

In R. v. Tinkler (o), on a similar indictment it appeared that the girl 
was the younger sister of the prisoner’s deceased wife, and had lived in 
his house up to the time of his wife’s death, but on that occasion another 
married sister had caused her to be placed under the care of another 
woman, and no improper motive was alleged against the prisoner, he 
having alleged as his reason for taking the child away that he had 
promised her father on his death-bed to take care of her. Cockburn. 
C.J., told the jury that it was clear that the prisoner had no right to 
take the child out of the woman’s custody. But as no improper motive 
was suggested, it might be concluded that the prisoner wished the child 
to live with him, and that he meant to discharge the promise he had 
made to her father, and that he did not suppose he was breaking the

(«) Only argued for the Crown. (o) [1MB] 1 F.A F.613,
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law when he took the child away. If the jury should take this view of 
the case, and be of opinion that the prisoner honestly believed that he 
had a right to the custody of the child, then, although the prisoner was 
not legally justified, he would be entitled to be acquitted.

In It. v. Primelt (p), on a similar indictment it appeared that the girl 
was more than fifteen, but in appearance three years older and very 
prepossessing, and lived with her mother, a widow ; on the evening of 
the alleged abduction she left her mother's house at nine o’clock to 
spend the night at a married sister’s, but, joining company with another 
girl, they went to a public-house, where they met the two prisoners, and 
from thence went to another public-house, where they met the prisoners 
again by appointment, and thence to the farming premises of one of the 
prisoners, where they remained till four o'clock in the morning : it was 
then proposed that they all should go to London, which they did, and 
stayed the day there, and one of the prisoners slept with the girl, and t he 
other with her companion, and returned the next day. The mother 
swore that it was not by her consent that the girl had gone away, and 
that she had inquired everywhere for her without success; but the girl 
stated that she occasionally went to dances at public-houses, and was 
occasionally out late at night without anyone to look after her, and that 
her mother on these occasions left the door on the latch, or came down 
and let her in ; that the prisoner who slept with her was not the first 
man who had had connection with her. Cockburn, C.J., directed the 
jury that there was no case against the other prisoner ; and as to this 
prisoner, if they thought that the mother had by her conduct counte­
nanced the daughter in a lax course of life, by permitting her to go out 
alone at night and to dance at public-houses, this was not a case that 
came within the intent of the statute ; but was one where what had 
occurred, though unknown to her, could not be said to have happened 
against her will (7).

Abduction of Girls under Eighteen. -By the Criminal Law Amendment 
Act, 1885 (48 & 49 Viet. c. 69), s. 7, ‘ Any person who, with intent that 
any unmarried girl under the age of eighteen years should be unlawfully 
and carnally known by any man, whether such carnal knowledge is 
intended to be with any particular man, or generally—takes or causes to 
be taken such girl out of the possession and against the will of her father 
or mother, or any other person having the lawful care or charge of her, 
shall be guilty of a misdemeanor, and being convicted thereof shall be 
liable at the discretion of the Court to be imprisoned for any term not 
exceeding two years, with or without hard labour.

‘ Provided that it shall be a sufficient defence to any charge under 
this section if it shall be made to appear to the Court or jury that the 
person so charged had reasonable cause (r) to believe that the girl was 
of or above the age of eighteen years’ («).

(p) fisse] 1 F. & F. 50.
(7) For a similar instance of failure to 

take reasonable eare of a girl under sixteen, 
which led to a doubt whether the girl was 
taken against her will. See R. r. Frazer 
118011, 8 Cox, 440, Pollock, C.II. See

8 Edw. VII. c. 07, s. 18, mile, p. 953.
(r) At the time of taking. It. v. Packer, 

10 Cox, 57.
(*) This clause excludes the application 

of R. v. Prince, ante, p. 059.
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It must be proved that the girl was taken out of the possession of 

the person mentioned in the indictment. Whether the girl was in her 
father’s possession seems to be a question of fact for the jury (f). A girl 
employed as a barmaid at some distance from her home was held not to 
be in possession of her father (u). Under this enactment the intent is 
an essential element in the offence. As to proof of age ride ante, p. 951. 
The father or mother should be called to prove that he or she did not 
consent (v).

The word ‘ taking ’ in this enactment has the same meaning as in 21 & 
25 Viet. c. 100, s. 55 (w). The enactment does not apply when the girl 
has left her home without any inducement from the defendant (x).

The willingness of the girl to go with the defendant is no answer to 
an indictment under the section, which protects parental and public rights.

Abduction of Heiresses (//).—By the Offences against the Person Act, 
1801 (24 & 25 Viet. c. 100), s. 63, * Where any woman of any age shall have 
any interest, whether legal or equitable, present or future, absolute, 
conditional, or contingent, in any real or personal estate, or shall be a 
presumptive heiress or coheiress, or presumptive next of kin, or one of the 
presumptive next of kin, to any one having such interest,

whosoever shall, from motives of lucre, take away or detain such woman 
against her will, with intent to marry or carnally know her, or to 
cause her to be married or carnally known by any other person ; and 

whosoever shall fraudulently allure, take away, or detain such woman, 
and being under the age of twenty-one, years, out of the possession 
and against the will of her father or mother, or of any other person 
having the lawful care or charge of her, with intent to marry or 
carnally know her, or to cause her to he married or carnally known 
by any other person,

shall be guilty of felony, and being convicted thereof shall be liable . . . 
to be kept in penal servitude for any term not exceeding fourteen 
years . . . (z)\ and whosoever shall be convicted of any offence against this 
section shall be incapable of taking any estate or interest, legal or equitable 
in any real or personal property of such woman, or in which she shall 
have any such interest, or which shall come to her as such heiress, coheiress, 
or next of kin as aforesaid ; and if an v such marriage as aforesaid shall 
have taken place, such property shall upon such conviction he settled in 
such manner as the Court of Chancery in England or Ireland shall upon 
any information at the suit of the Attorney-General appoint ’ (a).

U) R. r. Mace. 50 J. P. 77<$.
(Il) R. r. Honker*. 1» Cox, 257.
(»•) R. v. Nash, Wright, noted in the 

Times 2nd July, 1003.
(u<) R. »’. Honkers, Hi Cox, 257, following 

R. r. (differ, 10 Cox, 402. nutr, p. 001.
(x) R. v. Kaufmann, 08.1.1’. 189, Bosan- 

quet, Common Serjeant.
(;/) By 13 Edw. I. e. 35, it in an offence 

punishable by two years' imprisonment to 
take or earry away any infant, male or 
female, whose marriage belongs to another. 
2 Co. Inst. 437. As to carrying away nuns 
or carrying away a wife with the goods of 
her husband, see 13 Edw. I. c. 84,2 Co. Inst.

433.
(z) For other punishments see 54 & 55 

ViH. e. 09, B. I. ante, pp. 211. 212. Tin- 
Words omitted were repealed in 1892 
(S. L. R.).

(ft) This section combines the provisions 
of 9 (too. IV. e. 31, s. 19(E) and It) (too. IV 
c. 34. s. 23 (I). The words in italics in 
the first branch of the clause were intro 
duced to avoid a doubt which might hav 
been raised, whether the eases they 
expressly include were within the former 
enactments. In the second branch, the 
age of twenty-one is substituted for 
eighteen in 10 (leo. iV. c. 34, s. 23 (I).
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By sect. 54 (6), * Whosoever shall, by force, take away or detain 
against her will any woman, of any ago, with intent to marry or carnally 
know her, or to cause her to be married or carnally known by any other 
person, shall be guilty of felony, and being convicted thereof shall be 
liable ... to be kept in penal servitude for anv term not exceeding 
fourteen years . . . ’ (66).

Decisions on Former Statutes. -It was made a question of considerable 
doubt, whether persons ‘ receiving wittingly the woman so taken against 
her will, and knowingly the same,’ were ousted of clergy by 18 Eli*, 
c. 7 (c). But it was agreed that those who received the offender, knowingly, 
were only accessories after the fact, according to the rule of the common 
law (d). Those who were only privy to the marriage, but in no way 
parties or consenting to the forcible taking away were not within the 
statute (c).

It was no sort of excuse that the woman was at first taken away with 
her own consent, if she afterwards refused to continue with the offender 
and was forced against her will ; for till the time when the force was 
put upon her, she was in her own power ; and she might from that time 
as properly be said to be taken against her will, as if she had never given 
any consent (/). Getting a woman inveigled out by confederates, and 
then detaining and taking her away, was a taking within the statute (</). 
The taking alone did not constitute the offence under ,*$ Hen.VII. e. 2 (//), 
and it was necessary that the woman taken away should have been 
married or defiled by the misdoer, or by some other, with his consent (/). 
The present enactment makes the taking away or detaining a woman, 
with intent to marry or carnally know her, a complete offence. Under 
•I Hen. VII. c. 2, it was decided, that if the woman were under force at 
the time of taking, it was not at all material whether she were ultimately 
married or defiled with her own consent or not ; on the ground that an 
offender should not be considered as exempted from the provisions of the 
statute by having prevailed over the weakness of a woman, whom he 
got into his power bv such base means (/). And it was also decided
Under 10 (loo. IV. c. .'14, h. 23 (I), the girl 
must have Ihvii married or defiled, and hy 
the jierson taking her away. The section 
is so altered as to make it cnrrcs|K>nd witli 
0 Geo. IV. e. 34, s. 19, in both resjiects. 
The last part of the clause is framed on 10 
Geo. IV. e. 34, s. 23 (I). It is enlarged so 
as to embrace property that may come to 
the woman after the marriage ; and the 
High Court is empowered to settle the 
jiropcrty in such a manner as it deems lit, 
instead of its being invested in trustees for 
the separate use of the wife alone, which 
was all that 10 < ieo. IV. c. 34, s. 23 (I), 
directed. The Court, therefore, may, in 
its discretion, settle the property on the 
issue of the marriage, and in default of such 
issue, on any relatives of the wife.

(6) Taken from 10 (ieo. IV. C. 34, s. 22(1), 
and Viet. 8*. 2. <•. 28, < 1.1 (I). It 
provides protection for women who happen 
to have neither any present nor future 
interest in any property. Sec linker and

Hall's ease, 12 Co. Rep. 100. Burton v. 
Morris, Hob. 182; Cro. Car. 48.1.

(66) For other punishments nee A4 & .1.1 
Viet. e. 09, s. I, unie, pp. 211. 212. The 
words omitted were repealed in 1892 
(S. L. R.).

(r) 1 Hale, 661. 1 East. 1\ C. 4.12, 4.13. 
The stat ute was re|iealvd in 1828 (9 < leo. 1V. 
e. 31).

(d) 1 Hale, 001. I Hawk. e. 41, s. 9. 
3 Inst. 01. 1 East, V. C. 4A2, 4.13.

(r) Fill wood's ease, Cro. Car. 488, 489.
I Henk. i II. lo.

(/) 1 Hawk. e. 41, s. 7. Fulwood’s case, 
Cro. Car. 48A.

(g) R. r. Brown, I Venir. 243: 3 Keb. 
193.

(h) Re|>enled in 1828 (9 (leo. IV. e. 31).
(«) R. v. Wakefield, 2 Lew. 1. The parties

were convicted of conspiracy to contravene 
3 Hen. VII. c. 2, and 4 & A Ph. & M. c. 8.

(/) 1 Rule, 000. I Hawk. c. 41, s. 8. 
Fulwood’s ease, (Vo. Car. 48A, 493.
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that a marriage would be sufficient to constitute the offence, though the 
woman was in such fear at the time that she knew not what she
did (Z).

Venue. -Under 3 Hen. VII. c. 2, where a woman was taken away 
forcibly' in one county, and afterwards went voluntarily into another 
county, and was there married or defiled, with her own consent, the fact 
was not indictable in either county ; on the ground that the offence was 
not complete in either, but that if by her being carried into the second 
county, or in any other manner, there was a continuing force in that 
county, the offender might be indicted there, though the marriage, or 
defilement ultimately took place with the woman's own consent (/). The 
place of trial in such a case is now regulated by 7 Geo. IV. c. 64, s. 12 
(ante, p. 20),

The doctrine that there must have been a continuance of the force 
into the county where the defilement took place, was recognised and acted 
upon in the following case : The prisoners, a clergyman and his brother, 
were indicted in the county of Oxford, under 3 Hen. VII. c. 2, for forcible 
abduction. Certain evidence was given at the trial on the part of the 
prosecution. Lawrence, J., told the jury that, in order to constitute the 
offence with which the prisoners were charged, there must be a forcible 
taking, and a continuance of that force into the county where, the defile­
ment takes place, and where the indictment is preferred ; that in the 
present case, though there appeared clearly to have, been force used for 
the purpose of taking the prosecutrix from her house (which was in 
Middlesex), yet, it appeared also, that in the course of the journey she 
consented, as she did not ask for assistance at the inns, turnpike gates, 
&c., where she had opportunities ; and that, as she was unable to fix times 
or places with any precision, this consent probably took place before the 
parties came into the county of Oxford ; and that they must therefore 
acquit the prisoners (m).

Evidence.—Upon an indictment for abduction under 9 Geo. IV. c. 31, 
s. 19 (rep.), it was necessary to prove that the prisoner took away the 
woman from motives of lucre, but his expressions relative to her property 
were evidence that he was actuated by such motives (n).

An indictment under sect. 53 ought expressly to set forth that the 
woman taken away had lands or goods, or was presumptive heiress, &c., 
and that the taking was against her will, and from motives of lucre (o), 
and with intent to marry or defile, &c. (p).

In R. v. Burrell (7), the indictment charged that F. B. fraudulently 
allured, took away, and detained J. B. out of the possession of her mother
Swcndsen’s cast-, 5 Harg. St. Tr. 460, 4(54, 
4(58: 14 Howell St. Tr. 559.

(k) Ful wood’a case, Cro. Car. 482, 484, 
488. 493.

(l) Fulwood’a case, Cro. Car. 485, 488.
1 Hale, (500. 1 Hawk. c. 41, a. 11. 1 East,
P. C. 453.

(m) R. t'. Lockhart and Loudon (Jordon, 
tor. Lawrence, J., Oxford Lent Ass. 1804. 
This case is set out at length in the fourth 
edition of t his work.

(») R. v. Itarratt.OC. & P. 387.

(») For rulings on the Act of Hen. VII. 
ace 1 Hawk. c. 41, a. 4. I Hale, 0(50. 
4 Bl. Com. 209. 12 Co. Rep. 21, 100.

(/>) Under the former Acts it was not 
necessary to state such intention. Ful­
wood’a case, Cro. Car. 488, supra. It is 
said, however, in 1 Hale, 000, that the 
words td intent ion e ad i/tsam »laritanilum 
were usually added in indictments on this 
statute, and that it was safest so to do.

(q) L A C. 354: 33 L J. M. C. 54.
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and W. 8. H., he then having the lawful care and charge of her, she being 
under the age of twenty-one years, and having a present legal interest in 
real estates, with intent to marry, &e., and H. R. B. was charged 
with feloniously aiding, &c., to commit the felony. The prisoners 
were paternal uncles of J. B., who was sixteen years old, and 
entitled to real estates of the value of £50 a year. Her mother lu.d first 
married the brother of the prisoners, and after his death she had married 
W. S. H. J. B. lived with her mother and stepfather till she went to 
school in January, 1802, where she remained till August, 1802, when 
she returned to her mother's, and in October she went to another school, 
whence she returned to her mother’s on December 20, in the afternoon ; 
she stayed half an hour, and then left the house alone. About nine 
o’clock that evening she returned, and stayed till ten, when she again 
left without her mother’s knowledge or consent. She returned the next 
morning, and stayed with her mother about two hours, and then went 
away without her mother knowing whither. In fact, she went to the 
house of her uncle, H. It. B., and she continued there till January 10, 
1863. She continued to pay visits to her mother for an hour or two 
nearly every day till January 10. In the interval between her coining 
home from the first and her going to the second school, it had been 
arranged, at her own desire, in consequence of her not living happily 
with her stepfather and mother, that she should live with her mother’s 
mother and brother. When she came back for the Christmas holidays, 
she wished to remain with her mother, but the latter insisted on her 
abiding by her own choice to go to her grandmother’s for the holidays, 
and would not consent to her staying with her at her stepfather’s house. 
On this she went to the house of II. R. B. Her mother, as soon as she 
discovered that her daughter was there, desired her to come to her house, 
and refused to let her have her clothes unless she did so. On January 
19, F. B. and J. B. left together by railway, and were married the next 
day at Plumstead. These occurrences took place under such circumstances 
as fully warranted the jury in finding that J. B. was allured and taken 
away by F. B., with intent to marry her, and that H. R. B. aided in the 
committing of this act. It was objected—1. that there was no evidence 
that F. B. had fraudulently allured away J. B. ; 2, that there was no 
evidence that she was taken out of the possession of her mother ; 3, 
that the indictment charged that she was taken out of the possession of 
her mother and W. 8. H., he having then the lawful charge of her, and that 
it was necessary to prove that she was in his possession as thus alleged, 
as well as of her mother ; but the only proof was that the guardianship 
of her person and copyhold estate had been granted to him when she was 
admitted as tenant of her copyhold estate. Upon a case reserved it was 
urged—1, that there was no fraudulent alluring away, and that the mere 
alluring away was not sufficient ; 2, there was no evidence that she was 
taken out of the possession of her mother ; 3, that the stepfather had not 
the lawful care of the girl ; he had no general guardianship of her person. 
In Ratcliffc’s case, 3 Co. Rep. 396, it was held that the consent of the 
stepfather was wholly immaterial ; but here the indictment alleged the 
stepfather to have the lawful custody. (Pollock, C.B. : ‘ We are all of 
opinion that the indictment would be supported by shewing that the
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girl was taken out of the possession and against the will of the mother. 
The rest might be struck out as surplusage.’) For the crown it was 
urged—1, that in this case the statute did not require any evidence of 
fraud, but if it did there was sufficient evidence of fraud ; 2. the girl 
was in the possession of the mother ; she had never abandoned the 
possession, and the mere right of possession was sufficient. Pollock, C.B. : 
‘ The Court is divided in opinion on the facts of the case. The opinion 
of the majority is that the facts do not bear out the prosecution, or, in 
other words, that the crime has not been established against the prisoners. 
There is no difference of opinion as to the law of the case.’

As to the woman taken away and married being a witness, see post. 
Book XIII. Chapter V. ‘ Evidence.’
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CANADIAN NOTES.

ABDUCTION OP FEMALES.

Abduction of Woman, with Intent.—Code sec. 313 (as amended by 
8 & 9 Edw. VII. ch. 9).

Abduction of Heiresses.—Code sec. 314(a) (amended by 8 & 9 
Edw. VII. ch. 9).

Fraudulently Alluring Heiress Under Twenty-one Against Will 
of Father or Mother.—Code sec. 314(6) (amended by 8 & 9 Edw. VII. 
ch. 9).

Evidence must be given on a prosecution under Code sec. 314 as 
amended by the Code Amendment Act of 1909, to prove that a girl 
under twenty-one alleged to have been fraudulently detained against 
her parent’s will with intent to marry her, is an heiress or is entitled 
to real or personal property within the terms of the statute ; and such 
property interest must be alleged in an indictment or charge. R. v. 
Fielding, 14 Can. Cr. Cas. 486.

Effect of Conviction on Property—Code sec. 314(2).
It need not be shewn that the accused knew that the woman was 

an heiress or had such an interest in real or personal estate, etc., as is 
specified in sub-sec. (6). R. v. Ka.vlor, 1 Dor. Q.B. (Que.) 364.

It may be doubted whether the Dominion Parliament have the 
legislative authority to enact the sub-sec. 2, particularly as regards 
the power purported to be conferred upon a Court of competent 
jurisdiction to make a settlement of the property. The power to 
legislate as to the “criminal law” is conferred by the British North 
America Act upon the federal parliament, and the power to legislate 
as to “property and civil rights” is vested by the same statute in the 
Provincial Legislatures. Canada Criminal Law of Tremeear, pi 257.

Abduction of Girls Under Sixteen.—Code sec. 315.
Abduction of Girls Under Fourteen.—Code see. 316.
In Ontario in the extradition case of R. v. Watts (1902), 5 Can. 

Cr. Cas. 246, 3 O.L.R. 368, it was held that the child’s own father 
may be guilty of child-stealing within the Code, if after a divorce 
and the award of the custody of the child to the mother, the father 
wilfully removes the child from her custody. And that an objection 
by the husband to the validity of the divorce on the ground of collu­
sion cannot, where the collusion is denied on oath, be adjudicated upon 
by the extradition commissioner, but extradition should be ordered
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notwithstanding such objection, and the prisoner left to his right to 
contest the divorce decree at his trial by the foreign Court.

And in a Montreal extradition ease, it was afterwards held that 
where a divorce decree of a Court of competent jurisdiction in the 
United States has awarded the custody of a child to the father as 
against the mother, and the mother thereafter removes and con­
ceals the child for the purpose of evading the decree, n prima facie 
case for extradition is thereby made out against the mother upon a 
charge of child-stealing. And, semble, the offence of child-stealing 
under the Code, may be complete against the child’s mother although 
the father, to whom the child’s custody has been awarded has never 
had any actual separate possession of the child. Re Lorenz (1905), 
9 Can. Cr. Cas. 158, 7 Que. P R. 101 (Hall, J.).

Out of the Possession.—To constitute the crime of abducting a girl 
out of the possession of and against the will of her father under this 
section, there must be an actual or constructive possession de facto, 
in the father at the time of the taking. When the girl who was resi­
dent with her father in a foreign country, left without his consent 
and with intent to renounce his protection, and came to Canada, the 
father’s possession ceased, and semble, a possession de jure after­
wards established by his following her to the place of flight is not the 
possession contemplated by the section. R. v. Blythe (1895), 1 Can. 
Cr. Cas. 263 (B.C.).

If the persuasion to leave and remain away operated wholly in 
the foreign country, there is no jurisdiction to convict in Canada, 
as persuasion is a necessary element in such cases of abduction. Ibid.

The girl is none the less in the “possession” of her guardian by 
reason of having left her guardian’s house for a particular purpose 
with his sanction. R. v. Mon del et (1877), Ramsay’s Cases (Que.) 
179, 21 L.C. Jur. 154.

Attempt.—Code sec. 949.
Punishment for Attempt.—Code sec. 570.
Conviction for Assault.—Code sec. 951.
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CHAPTER THE ELEVENTH.
OF OFFENCES AGAINST NATURE.

Sect. I.—Of Incest.

The punishment of certain forms of this offence is regulated by the 
Punishment of Incest Act, 1908 (8 Edw. VII. c. 45) ('/).

Incest by Male Persons.—Sect. 1.—‘(1) Any male person who has 
carnal knowledge (b) of a female person, who is to his knowledge his 
grand-daughter, daughter, sister, or mother (c), shall be guilty of a misde­
meanor, anil upon conviction thereof shall be liable, at the discretion of 
the Court, to be kept in penal servitude for any term not less than three 
years, and not exceeding seven years, or to be imprisoned for any time 
not exceeding two years with or without hard labour : Provided that if 
on an indictment for any such offence it is proved that the female person 
is under the age of thirteen years the same punishment may be imposed 
as may be imposed under section four of the Criminal Law Amendment 
Act, 1885 (which deals with the defilement of girls under thirteen years 
of age).' (Ante, p. 918.).

4 (2) It is immaterial that the carnal knowledge was had with the 
consent of the female person.

4 (3) If any male person attempts to commit any such offence as afore­
said, he shall be guilty of a misdemeanor, and upon conviction thereof 
shall be liable at the discretion of the Court to be imprisoned for any 
time not exceeding two years with or without hard labour.

‘(3) On the conviction before any Court of any male person of an offence 
under this section, or of any attempt to commit the same, against any 
female under twenty-one years of ag?, it shall be in the power of the 
Court to divest the offender of all authority over such female, and if the 
offender is the guardian of such female to remove the offender from such 
guardianship, and in any such case to appoint any person or persons to 
be the guardian or guardians of such female during her minority or any 
less period : Provided that the High Court may at any time vary or

(a) Before this Act incest (i.e. carnal 
intercourse l>etwccii |>ersons within the 
forbidden degrees of consanguinity or 
affinity) was punishable in Knglund and 
Ireland only by proceedings in the Eccle­
siastical Courts. Sec Canons of 1603, Nos. 
109, 113. 2 Kteph. llist. Ur. L. 306 429. 
Black more r. Briders, Phillim, 359. As to 
enforcing the order of the Ecclesiastical 
Court, see 53 Geo. 111. c. 127. In Scotland 
(Act of 1567, c. 14) ami in most British 
colonics the offence is punishable by statute.

(6) See ante, p. 933.
(r) See sect. 3, /*>»(. 973. It will be ob­

served that step-parents, &e., and step­
children are not included. See It. v. < ledde- 
son 11906], 25 N. Z. L. R. 323, decided on 
the corresponding section of the Venal Code 
of New Zealand. In that colony ‘adopt­
ing ’ parents and ‘ adopted ’ children are 
included, because of the sj>ccial laws of the 
colony "ii adoption. R. e. Stanley [IBM], 
23 N. Z. L. It. 378, 1100.
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rescind the order by the appointment of any other person as such guardian 
or in any other respect’ (d).

Incest by Females of or over Sixteen. By sect. 2, * Any female person 
of or above the age of sixteen years who with consent permits her grand­
father, father, brother, or son to have carnal knowledge of her (knowing 
him to be her grandfather, father, brother, or son as the case may be) 
shall be guilty of a misdemeanor, and upon conviction thereof shall be 
liable, at the discretion of the Court, to bo kept in penal servitude for 
any term not less than three years, and not exceeding seven years, or to 
be imprisoned with or without hard labour for any term not exceeding 
two years.'

Test of Relationship. —By sect. 3, ‘ In this Act the expressions 
“ brother ” and “ sister " respectively includes half-brother and half- 
sister (e), and the provisions of this Act shall apply whether the relation­
ship between the person charged with an offence under this Act and the 
person with whom the offence is alleged to have been committed, is or is 
not traced through lawful wedlock.'

The relationship of the parties may be proved by oral evidence 
supplemented by certified copies of certificates of birth or marriage 
when available (/). In prosecutions under this Act if the other party 
to the offence is called for the Crown, his or her evidence will need 
corroboration in a material particular implicating the accused ( /f).

Prosecution of Offences. By sect. 4, ‘ (1) An offence under this Act 
shall be deemed to be an offence within, and subject to, the provisions 
of the Vexatious Indictments Act, 1859, and any Act amending the 
same (g).

‘ (2) A Court of Quarter Sessions shall not have jurisdiction to inquire 
of, hear, or determine any indictment for an offence against this Act, or 
for an attempt to commit any such offence.

‘ (3) If on the trial of any person for rape, the jury are satisfied that 
the defendant is guilty of an offence under this Act, but are not satisfied 
that the defendant is guilty of rape (ante, p. 911), the jury may acquit 
the defendant of rape and find him guilty of an offence under this Act. 
and he shall be liable to be punished accordingly ’ (h).

‘ If, on the trial of any indictment for an offence under this Act the 
jury arc satisfied that the defendant is guilt y of any offence under sections 
four or five of the Criminal Law Amendment Act, 1885 (ante, pp. 
917-951), but are not satisfied that the defendant is guilty of an offence 
under this Act, the jury may acquit the defendant of an offence under

(d) (Y. Children Act, 1908 (8 Edw. VII. 
c. 67), h. 21, ante, p. 910.

(e) See Horner v. Horner, 1 Hagg. Con­
sist. 302. Sherwood v. Ray, 1 Moore 1*. C. 
353 ; 12 E. R. 848. R. v. Brighton, 1 B. 
& S. 147. The English and Scottish 
authorities on the meaning of incest and 
consanguinity are fully discussed in R. v. 
Mil mis 119031, 22 N. Z. L. R. 850, where a 
conviction was upheld for incest between 
a man and his illegitimate half-sister. The 
definition of incest in the Act of 1908 is 
not that of the Table of Prohibited Degrees 
which applies in divorce cases. Sec R. v.

Geddeson 11905], 25 N. Z. L. R. 323.
(/) See Morris v. Miller, 1 XV. HI. 032. 

R. r. Allison, R. & R. 109. R. Man 
waring, 1). & R. 132. Birt v. Barlow, I 
Doug. 171. In the province of Quebec 
local legislation requires proof of relation­
ship by extracts from the registers 
d'état civil. R. v. (îarneau [1899], 1
Canada Cr. Cas. 69. This rule is peculiar 
to that province.

(#) See R. r. Everest, 2 Cr. App. R. 130. 
(ij) Post, Vol. ii. p. 1927.
(h) Post, Vol. ii. pp. 1962 d siq.
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this Act and find him guilty of an offence under sections four or five of 
the Criminal Law Amendment Act, 1885, and he shall be liable to be 
punished accordingly.'

(4) ‘ Section 4 of the Criminal Evidence Act, 1898 (post, Book XIII. 
Chapter V.), shall have effect as if this Act were included in the schedule 
to that Act.’

By sect. 5, ‘ All proceedings under this Act are to be held in camera.’
By sect. 6. ‘ No prosecution for any offence under this Act shall be 

commenced without the sanction of His Majesty’s Attorney-General, but 
this section shall not apply to any prosecution commenced by or on 
behalf of the Director of Public Prosecutions.’

Extent.—By sect. 7, ‘ This Act shall not extend to Scotland.’
Commencement. —By sect. 8, ‘ This Act may be cited as the Punish­

ment of Incest Act, 1908, and shall come into operation on the first day 
of January one thousand nine hundred and nine.’

Sect. II.—Of Sodomy and Cognate Offences.

In ancient times the punishment of sodomy, peccalum illud horribile, 
inter Christianos non nominandum, was death (») : but it had ceased to 
be so highly penal, when 25 Hen. VIII. c. 6 (/) again made it capital.

By 24 & 25 Viet. c. 100, s. 61 (k), ‘ Whosoever shall be convicted of 
the abominable crime of buggery, committed either with mankind or 
with any animal, shall be liable to be kept in penal servitude for 
life . . . ’ (l).

On an indictment under this section the defendant may be convicted 
(and punished under section 62) for an attempt to commit the offence (m).

By sect. 62 (n), ‘ Whosoever shall attempt to commit the said abominable 
crime, or shall be. guilty of any assault with intent to commit the same, or of 
any indecent assault upon any male person, shall be guilty of a misde­
meanor, and being convicted thereof shall be liable. . . . to be kept in penal 
servitude for any term not exceeding ten years . . . (o).

When the indecent assault is by an adult on a male under sixteen the 
defendant may consent to be tried summarily and on a summary conviction 
may be sentenced to imprisonment for not over six months (oo).

The crimes punishable under these sections and solicitation or incite­
ment to commit them are ‘ infamous crimes ' within 24 & 25 Viet. c. 
100, ss. 46-48, post, p. 1156, tit. ‘ Threats.'

(/) 12 Co. Rep. 37. The books differ 
as to the mode of punishment. According 
to Britton, a Bodomite was to be burnt, 
Britt, lib. 0, c. U. In Flcta it is said, 
jM'Mranles ft sndomitas in trrrd vivi con/od- 
iantur. The Mirror, bk. 1, c. 6, joins it 
with heresy and apostasy as a form of 
treason against God (Sold. Society edition, 
pp. 15,32,63). See also Pollock & Maitland 
Hist. Eng. Law, ii. 654. Steph. Hist. Cr. 
Law, ii. 429. About the time of Richard 
I., the practice was to hang a man, and 
drown a woman, guilty of this offence. 
3 Co. Inst. 68.

0) Repealed as to E. in 1828 (9 Geo. IV. 
C. 31, 8. 1).

(k) Taken from 9 Geo. IV. c. 31, e. 5,

except the punishment, which under that 
Act was death.

(l) The minimum term of penal servitude 
was reduced from ten to three years and 
the alternative of imprisonment allowed by 
54 & 65 Viet. c. 09, s. 1, ante, pp. 211. 
212. The words omitted were repealed 
in 1892 (S. L. R.).

(m) 14 & 15 Viet. e. 100, s. 9, post, 
Vol. ii. p. 1900 ‘ Procedure.’

(n) This section was new law in 1801 
except the part in common type, which was 
taken from 14 & 15 Viet. c. 100, s. 29.

(o) For other punishments see 54 & 55 
Viet. e. 09, s. 1, ante, up. 211, 212. The 
omitted words are repealed.

(oo) 8 Edw. 7,c. 07, s. 128(2) and sched. v.
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The offence dealt with by ss. 61, 62 consists in a carnal knowledge 
committed against the order of nature (p) by man with man ; or in the 
same unnatural manner with woman (q) ; or by man or woman in any 
manner with beast (r). The carnal knowledge necessary to constitute 
this offence is the same that is required in the case of rape (#).

In this offence, as in rape, the crime is complete on proof of penetration, 
and even if emission be expressly negatived (<).

To constitute this offence the act must be in that part where sodomy 
is usually committed. The act in a child’s mouth does not constitute 
the offence («). An unnatural connection with an animal of the fowl kind 
was considered not to be sodomy, when the fowl was so small that its 
private parts would not admit those of a man, and were torn away in 
the attempt (v).

Those who are present aiding and abetting in this offence are all liable 
as principals (w). If the party on whom the offence is committed is under 
fourteen (z), it is not felony in him but only in the agent (y). Hut where 
one count charged the prisoner with committing an unnatural crime on 
J. XV., and another count charged the prisoner with permitting the said 
J. XV’. to commit an unnatural crime with him, and the facts were that 
the prisoner induced J. XV., a boy of twelve years of age, to have carnal 
knowledge of his person, the prisoner having been the pathic in the crime, 
and the jury found the prisoner guilty, the judges, upon a case reserved, 
were unanimously of opinion that the conviction was right (z).

Indictment. —The indictment must charge that the offender contra 
naturœ ordinem rem habuit veneream, et carnaliter cognovit (a). Hut it is 
said, that this alone would not be sufficient ; and that, as the statute 
describes the offence by the term ‘ buggery,’ the indictment should 
also charge peccatumque illud sodomiticum Anylice dictum buggery 
adtunc et ibidem nequitur, félonie diaboliceac contra naturam commisit ac 
per pet nuit (h).

XX’here an indictment alleged that the prisoner did attempt to commit 
an unnatural crime with 4 a certain animal called a bitch,’ it was objected 
that the description was too uncertain, as it might apply to a bitch fox, 
a bitch otter, or the bitch of some other animal ; but Tindal, C. J., held 
that the description was sufficient (c).

On trials for this offence at least as much strictness should be observed
(/>) ».e. per anum.
(7) Kw It. v. Wiseman Fortescuo (K.B.), 

ill. R. v. Jelly man, 8 C. & I*. 804. Swin-
bun..... .. Wills «17. 3Co. Inst. ,v,t.

(r) I Hale, 000. Sum. 117. 3 Co Inst. 
58, fill. I Hawk. c. 4. 0 Bae. A hr. tit. 
• Sodomy.' 3 Bl. Com. 215. 1 East, V. C. 
480.

(») Ante, p. 033.
(/) 24 & 25 Viet. c. 100, h. 03, mite, p. 

033. R. v. Reeks|iear, I Mood. 342. It. r. 
(Wins, o C. & 1\ 351, l’ark, J. See It. v. 
Cox, I Mood. 337.

(m) It. v. Jacobs, R. & R. 331. See 48 & 
ri Viet o. iin. -, 11. pod, |>. 07K.

(»•) It. p. Mulreaty, Hil. T. 1812. MS. 
Bayley, .1. But a jterson may be convicted 
of an attempt to commit an unnatural

offence with a fowl. R. v. Brown, 24 
Q.B.D. 357.

(to) 1 Hale, 070. 3 Co. Inst. 59. Fust. 
422. 423.

U) 1 Halo 070. Foet. 422, 423. Vide 
ante, p. 00.

(»/) 1 Hale, 070. 3 Co. Inst. 59. 1 East, 
1*. C. It would seem that a male under 
fourteen cannot be convicted as an agent : 
3 Co. Inst. 69.

(z) It. v. Allen, I Den. 304. See 43 & 
44 Viet. 45, ante, p. 955.

(a) 1 Hawk. c. 4, s. 2. 3 Co. Inst. 58, 
69.

(ft) Foet. 424, referring to Co. Ent. 351 ft, 
as a precedent settled by great advice.

(c) It. r. Allen, 1 C. & K. 495. GY. 
It. v. Stride | I008J, 1 K.B. 017.
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with regard to the evidence and manner of proof as in cases of rape. 
The evidence should be plain and satisfactory, in proportion as the crime 
is detestable (d).

Corroboration of the evidence of an accomplice is particularly to be 
required and a conviction has been quashed where such corroboration 
was not forthcoming and the judge did not sufficiently warn the jury 
against convicting on such evidence uncorroborated (e).

A party consenting to the commission of an offence of this kind, 
whether man or woman, is an accomplice, and requires corroboration. 
On the trial of an indictment for an unnatural offence by a man upon 
his own wife, she swore that she resisted as much as she could. Patteson, 
J., said : ‘ There was a case of this kind which I had the misfortune to try, 
and it there appeared that the wife consented. If that had been so here 
the prisoner must have been acquitted ; for although consent or non­
consent is not material to the offence, yet as the wife, if she consented, 
would be an accomplice she would require confirmation ; and so it would 
be with a party consenting to an offence of this kind, whether man or 
woman ’ (/).

Where on an indictment for bestiality the offence was alleged to have 
been committed on December 17, 1842, but no complaint was made to 
the justices until October, 1844, and the first witness being asked why he 
did not mention the offence until so long a time had elapsed, said he did 
so, but it was not to a magistrate, and there was no confession, and 
nothing offered by the counsel for the prosecution to explain the delay ; 
Aldcrson, 11., told the jury, ‘ I ought not to allow this case to go further. 
It is monstrous to put a man on his trial after such a lapse of time. 
How can he account for his conduct so far back ? If you accuse a man 
of a crime the next day, he may be enabled to bring forward his servants 
and family to say where he was and what he was about at the time ; 
but if the charge be not preferred for a year or more, how can he clear 
himself? No man's life would be safe if such a prosecution were 
permitted. It would be very unjust to put him on his trial ’ (//).

In the case of offences against ss. til & 02 against a child under thirteen 
it is no defence to prove that the child was a consenting party (A). Mere 
submission by children is not equivalent to consent (t).

In a prosecution for an unnatural offence, an admission by the prisoner, 
that he had committed such an offence at another time, and with another 
person, and that his natural inclination was towards such practices, ought 
not to be received in evidence (/).

In cases where it is not probable that all the circumstances necessary 
to constitute this offence will be proved it may be advisable only to prefer

(d) 4 BL Com. 218.
(<) R. v. Tate [1908], 2 K.R. «180: 77 

L.K.B. 1043.
(/) R. v. Jelly man. 8 C. & I*. «104. ‘ Per­

haps it may lie doubtful whether a wife, 
who consented, would at common law he 
a competent witness against her husband. 
The cases, in which she has been held 
competent as a witness against him in 
criminal proceedings, are cases of injuries 

VOL. I.

inflicted upon her against her consent.* 
C. S. (1. Nee poll, Bk. xiii. e. v.

(f/) R. i\ Robins, 1 Cox, 114.
(h) 43 & 44 Viet. c. 45 (tinte, p. 955). 

This overrides R. v. Wollaston, 12 Cox, 
180 (V. C. R.).

(i) R. r. Lock, L R. 2 C. C. R. 10.
(j) R. e. Cole, Buckingham Sum. Ass. 

1810, and l»y all the judges, M. T. following. 
MS. C. C. R. 1. 1 Ptiill. Evid. 499.

II it
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an indictment for an assault with intent to commit an unnatural crime. 
And it should he observed, that the mere soliciting another to the 
commission of this crime has been treated as an indictable offence (k).

By sect. 11 of the Criminal Law Amendment Act, 1885 (48 & 49 
Viet. c. 09), ‘ Any male person who, in public or private, commits or is a 
party to the commission of or procures or attempts to procure the com­
mission by any male person of, any act of gross indecency with another 
male person, shall be guilty of a misdemeanor, and being convicted 
thereof shall be liable at the discretion of the Court to be imprisoned for 
any term not exceeding two years, with or without hard labour ’ (/).

The consent of the other male person is no defence. On a charge 
under s. 11, where the prisoner had procured the commission by 
another male person of an act of gross indecency with the prisoner 
himself, it was held that he had committed an offence against the 
section (m).

Where an offence under the above section or under sect. 62 of the 
Act of 1861 is committed with a person under sixteen, the rules of 
evidence of Part II. of the Children Act, 1898 (8 Edw. VII. c. 67) (n), 
apply.

The rule as to the admissibility of complaints applying to offences 
against women (o) appears not to apply to a criminal prosecution for the 
offences with male persons referred to in this chapter (/>).

Offences against sect. 61 of the Act of 1861 and sect. 11 of the Act of 
1885 are not triable at Quarter Sessions (7), but an offence against sect. 
62 of the Act of 1861 is there triable.

[Ic) See R. r. Ransford, 13 Cox, 9, and 
a precedent of an indictment for such a 
solicitation, 2 Chit. Cr. L. f»0. For 
the principles and cases upon which such 
an indictment may be sup|>ortcd, see ante, 
pp. 203 (l seq. For an instance of an indict­
ment for conspiracy to commit an offence 
against s. 01, see R. v. Boulton, 12 
Cox, 87.

(/) This enactment punishes practices 
which in R. v. Jacobs, R. Si R. 331, R. r. 
Wollaston, 12 Cox, 180 (C. C. R.), and R. v. 
Rowed, 3 Q.B. 180, were held not punish­
able at common law or the statutes then in

(m) R. v. Jones and Bowerbank [18901, 
1 Q.B. 4.

(n) Vide ante, pp. 918- 924.

(n) Stated, ante, p. 943.
(/») See R. v. lloodless, 04 J. 1‘. 282. In 

Chesney r. Ncwsholme [1908], Prob. 301. 
307, the rule in It. v. Lilly man and It. r, 
Osborne was applied by Sir Lewis Dibdin, 
to proceedings under the Clergy Dieipline 
Act, 1892, in res|iect to misconduct by a 
clergyman with choir Imya. Acting on 
the rule he admitted a statement made by 
a boy to his mother in answer to questions 
on the day of and very soon after the 
alleged offence and excluded a further 
statement made on the next day when 
pressed by his mother and after lie had lieen 
mixing all day with his schoolfellows.

(e) 0ft 6 Viet. e. 38, s. I. 48ft 18 VkI 
c. 09, s. 17, post, Vol. ii. p. 1932.
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CANADIAN NOTES.

OF OFFENCES AGAINST NATURE.

Sec. 1.—Of lucent, Punishment for.—Code see. 204.
Prior to the statute, 53 Viet. (Can.) eh. 37, see. 8, from which this 

section is taken, it seems that incest, unless committed under circum­
stances amounting to rape, was not punishable in Ontario, as the eccles­
iastical law of England was not introduced into that province. Re 
Lord Bishop of Natal, 3 Moo. P.C. (N.S.) 115.

There were, however, statutes dealing with the offence in the Pro­
vinces of Nova Scotia, New Brunswick and Prince Edward Island. 
R.S.N.S. (3rd series), eh. 160, sec. 2; R.S.N.B. ch. 145, sec. 2; 24 Viet, 
i P.E.I.) ch. 27, sec. 3. Quære, whether those statutes do not still 
apply in those provinces as to cases of incest, for which no provision 
is made by see. 176.

Capacity.—On the principle of R. v. llartlen, 2 Can. Cr. Cas. 12, a 
hoy under fourteen could not be convicted of this offence.

Attempt to Commit.—An attempt to commit incest is an indictable 
offence punishable by seven years’ imprisonment. Code sec. 570.

Ily Threats.—See Code sec. 216(g). See notes on “attempts,” at 
end of chapter 6, Book 1.

Evidence.—Oral evidence is not admissible to prove relationship on 
a charge of incest in the Province of Quebec, and the relationship must 
he established by the production of extracts from the registers of civil 
status, as required by the provincial laws of evidence made applicable 
to criminal proceedings by the Canada Evidence Act, sec. 35, unless 
the absence of such registers is proved. R. v. Garneau (1899), 4 Can. 
Cr. Cas. 69 (Que.). It is not too late for the accused to object that 
oral evidence is insufficient proof, after the case for the prosecution 
has been closed.

Sec. 1.—Of Sodomy and Cognate Offences.
Buggery, Definition of.—Code sec. 202.
Buggery, Penetration Sufficient.—Code sec. 7.
Buggery, Attempt to Commit.—Code sec. 203.
Indecent Assault on Males, Punishment for.—Code sec. 293.
Consent Procured by Fraud.—Code sec. 292(6).
Capacity.—Although a boy under fourteen cannot be convicted of 

sodomy, he may if the act be committed against the will of the other
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party be punished for an assault under this section. R. v. Hartlen 
(1898), 2 Can. Cr. Cas. 12; R. v. Allen, 1 Dennison’s Cr. Cas. 364.

It is suggested that a boy under fourteen could, however, be con­
victed of an attempt to commit sodomy. (See the comments at the 
end of Book 1, ch. 6.)

Evidence.—Upon the trial of the prisoner, a school teacher, for an 
indecent assault upon one of his scholars, it appeared that he for­
bade the prosecutrix telling her parents what had happened, and they 
did not hear of it for two months. After the prosecutrix had given 
evidence of the assault, evidence was tendered of the conduct of the 
prisoner towards her subsequent to the assault. Held, that the evi­
dence was admissible as tending to shew the indecent quality of the 
assault, and as being in effect a part or continuation of the same 
transaction as that with which the prisoner was charged. Per 
Hagarty, C.J., and Armour, J.—The evidence was properly admis­
sible as evidence in chief. Reg. v. James Chute, 46 U.C.Q.B. 555.

Indictment.—An indictment under sec. 293 (for indecent assault 
on males) is defective even after verdict if it does not aver that the 
parties to the offence are males. R. v. Montminy, W.B. (Que.), May. 
1893.
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CHAPTER THE TWELFTH.

OFFENCES WITH REFERENCE TO MARRIAGE.

Sect. L—Of Bigamy.

Marriage ns recognised by the law of England is a contract for the 
voluntary union of one man and one woman to the exclusion of all others, 
until that union is terminated by death (a), or is dissolved or annulled by 
statute or by the decree of a competent tribunal (/>). It is an offence 
against English law to have a plurality of ‘ wives ’ at the same time. 
The offence is more correctly styled polygamy, but is described
as bigamy (c). It was originally of ecclesiastical cognisance only, and 
though it is referred to as a capital crime in the Statute de Iiigatnis (4 
Edw. I. (d)), the jurisdiction of the temporal courts was doubtful until 
11)03, when the offence was declared felony (1 Jac. I. o. 11). The Act of 
James I. was in several respects defective. A person whose consort 
though known to be living had been abroad seven years might have 
married again, with impunity and so might a person who had been 
divorced a men sa et thoro. That Act was repealed and re-enacted with 
amendments in 1828 (9 tieo. IV. c. 31, s. 22).

By the Offences against the Person Act, 1801 (24 & 25 Viet. c. 100), 
s. 57 (<•), ‘ Whosoever, being married, shall marry any other person during 
the life of the former husband or wife (ee), whether the second marriage 
shall have taken place in England or Ireland or elsewhere, shall be guilty 
of felony, and being convicted thereof shall be liable ... to be kept in 
penal servitude for any term not exceeding seven years . . . ( /'), and 
any such offence may be dealt with, inquired of, tried, determined, and 
punished in any county or place in England or Ireland where the offender 
shall be apprehended or be in custody, in the same manner in all respects 
as if the offence had been actually committed in that county or place.

‘ Provided that nothing in this section contained shall extend ’ (1) ‘ to 
any second marriage contracted elsewhere than in England and Ireland by 
any other than a subject of His Majesty,' or (2) * to any person marrying

la) See Hyde v. Hyde, L. R. 2 P. * 1). 
130. Cf. Brinkley r. Alt.-Gen., 15 P. 1). 70. 
This definition excludes unions which nre 
subject to the power of the husband or 
wife to take other wives or husbands while 
the first is alive. He Bethcll, 38 Ch. I). 220. 
► (6) Until 1807 a marriage could be 
dissolved in England only by legislation.

(<") Bigamy, in its pro|>er signification, 
is said to mean only being twice married, 
and not having a plurality of wives at once. 
According to the canonists, bigamy con­
sisted in marrying two virgins successively

one after the death of the other ; or in onoo 
marrying a widow. 4 Bl. Com. 163, note 
(ft). And see Bac. Abr. tit. ‘ Bigamy,’ in the

(</) Rep. in 1803 (2tt & 27 Viet. c. 120) 
as to England ; and in 1872 (30 & 36 Viet, 
c. 98) as to Ireland.

(e) This section re-enacts 9 Geo. IV. c. 31, 
s. 22 (E), and 10 Geo. IV. c. 34, s. 26 (I).

(ee) Vide fnutt, p. 1006.
(/) For other punishments see 04 & 05 

Viet. c. 69, s. 1, ante, pp. 211, 212. The 
words omitted are repealed.

3 r 2

23
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a second time whose husband or wife shall have been continually absent 
from such person for the space of seven years then last past, and shall 
not have been known by such persons to be living within that time (</), 
or shall extend ’ (3) ‘ to any person who, at the time of such second 
marriage, shall have been divorced from the bond of the first marriage ’ (/*), 
or (4) ‘ to anv person whose former marriage shall have been declared 
void by the sentence of any Court of competent jurisdiction ' (i).

As to the punishment of principals in the second degree and acces­
sories before or after the fact, see 24 & 25 Viet. c. 94 ami 21 & 25 Viet, 
c. 100, s. 07, ante, pp. 130 el seq.

Accessories. Where an indictment charged a woman with bigamy 
and the man, with whom she contracted the second marriage, with inciting 
and counselling the woman to commit the offence of bigamy, it was held 
that if the man knew at the time of the marriage that she was a married 
woman, and her husband alive, he might be convicted of counselling her 
to commit the crime of bigamy This indictment did not contain any 
count charging the man as principal in the second degree ; but there is 
no doubt, where a man marries a woman, knowing such woman to have 
a husband alive at the time of such marriage, that he is a principal in the 
second degree, as he is present and aids and assists the woman in commit­
ting the felony (Ic).

Venue.—The effect of the first proviso is to make it an offence within 
sect. 57, triable in England (or Ireland) for a British subject to contract a 
bigamous marriage in Scotland (/) or in anv other part of the world outside 
England or Ireland, whether within or without the King’s dominions (m).

The effect of the enactment taken with the proviso is that bigamy by 
British subjects wherever committed is cognisable in England under the 
section : though in the absence of Imperial legislation the Courts of British 
possessions arc as a general rule unable to try bigamy outside the 
possession by British subjects domiciled or ordinarily resident in the 
possession (n).

It is immaterial where the first marriage was celebrated if the second 
was solemnized in England or Ireland : and where the defendant is a 
British subject it is immaterial where either the first or the second 
marriage was celebrated, if after the bigamous marriage the offender 
is arrested in England (or Ireland).

Indictment.—An indictment for bigamy states the first marriage and 
goes on to charge that ‘ whilst so married to A. IV the prisoner feloniously

(ij) Post, p. 1008.
(A) Post, p. 1010.
(i) Post, p. 1011.
(y) R. v. Brawn, I C. & K. 144, Denman, 

C.J., vide post, p. 1000.
(le) * I know hucIi to have been the 

opinion of Denman, C.J., and Alderson, B., 
in R. v. Brawn.* c. s. < i.

(/) R. v. Topping, Dears. 047,25 L. J. M. C. 
72, decided on the similar enactment 0 
Geo. IV. o. :ii, a. 28 (E). 1 Jac. I. c. 11, 
applied only to bigamous marriages con- 
tracted in England and Wales. Kcl. (.1.) 
70, 80; I Hale, 092 603; 1 East, P. C. 405.

(m) Earl Russell's case 11001], A. C. 44ii. 
To L .1.. K. It. 998 ; I Oos, 81 : where th< 
second marriage was contracted in tin1 
Cnited States, after a divorce there granted 
from the prior marriage, but regarded ns 
invalid by English law. See R. v. Griffin, 
4 L R. Ir. 497.

(n) Macleod r. Alt.-Gen. of N. 8. W. 
|I891], A. C. 453. R. r. Hilaire ( 19091. 
3 N. 8. W. State Ren. 228. But see -■ 
Bigamy Laws of Canada [1897], 27 Canadn 
Supr. Ct. 401. R. v. Brinkley [1907], I-' 
Canada Cr. Cas. 454, on s. 300 of the 
Canadian Criminal Code, 1900.
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did intermarry with C. D., ‘ the said A. B., his former wife, being then 
alive ' (o).

It is not necessary to state more than the name of the second wife (/>). 
In a case decided before 1851, where the second wife was described as a 
widow but proved to be a spinster, this was held a fatal variance (<y). 
But such a variance is now amendable (r).

On an indictment for bigamy which described the first wife as * Ann 
G.,’ an examined copy of the certificate (s) of the marriage of the prisoner 
and ‘ Sarah Ann G.’ was put in, and there was no evidence to explain 
the difference in the names : Manie, J., directed an acquittal (/).

It is not necessary to state that the prisoner was apprehended or is 
in custody (u) in the county or place in which he is to be tried (v), nor to 
negative the second exception (tv) nor in a case where the second marriage 
was contracted elsewhere than in England and Ireland to aver that the 
prisoner is a British subject far). Indeed according to the reasoning of 
R. v. Audley (supra), whatever he the burden of proof it is not necessary 
to make any express mention on the indictment of any of the four 
exceptions.

First Marriage.—To support an indictment for bigamy it is necessary 
to prove that there has been a marriage in fart, that it is valid, i.e. not 
void ab initio, and subsisting, i.e. not put an end to by the death of one 
of the spouses, or by divorce a vinculo, nor declared null.

In Fact. - It is not sufficient to prove a first marriage by acknowledg­
ment (y), cohabitation, or habit and repute, or by production of marriage

(o) The words whilst ho married to A. B. 
an* superfluous and it is for the defence to 
set up that the marriage has been annulled 
or disHolved. Sec Murray t*. R., 7 Q.B. 
700. In that case error wan brought in 
1845 on a judgment given in 1815 on an 
indictment for bigamy under 35 (leo. III. 
c. 57, h. 1 (rep.), probably in consequence 
of a doubt thrown on the validity of the 
first marriage in R. r. Millis, 10 Cl. & F. 
534 ; 8 E. R. 844. Sec also R. v. Apley, I 
Cox, 71.

(/>) R. v. Deeley, 1 Mood. 303 ; 4 C. & V. 
879.

(q) Id. ibid.
(r) 14 & 15 Viet. e. 100, s. 1, pout, Vol. ii. 

p. 1972.
(*) Quatre, Register.
(/) It. r. flooding, C. & M. 297. Maule, 

J-, thought that 1 evidence might perhaps 
be offered to explain the circumstance of 
this diffen*nce in the name of the prisoner's 
first wife, as she is described in the indict­
ment, and as described in the marriage 
certificate; and even in the absence of 
such evidence, proof might bo supplied 
that the woman was known by both 
names.’

(«) The words ‘ in custody ’ were not in 
1 Jac. I. c. 11.

(v) The offence is triable either where 
the second marriage was contracted (at 
common law, 1 Hale, 094 ; 3 Co. Inst. 87. 
Starkie, Cr. VI. 11, and ante, p. 19), or where

the accused was apprehended or is in 
custody (a. 57), and sec R. r. (IonIon, 
R. & R. 48. Isml Digby's ease, Hutt, 131. 
The reason given to supjHirt the statement 
in the trial is that it will appear by the 
caption that the prisoner was in the custody 
of the sheriff (or gaoler) in the county in 
which the indictment is found. R. r. 
Whiley, rightly reported I C. & K. 150, 
erroneously reported 2 Mood. 180. See 
R. v. Smyt liies, 1 Den. 498 ; 2 C. & K. 878. 
In R. v. Fraser. I Mood. 407, the first 
marriage was laid in Kent, the second in 
Surrey, the venue was Middlesex, and it 
was alleged that the prisoner was appre­
hended without stating any place, and the 
conviction held bad, but no suggestion was 
made that the defect was cured by the 
caption ; this case, therefore, may now be 
considered no authority. See R. r. 
O’Connor, 5 Q.B. 10, 34. R v. Treharne, 
1 Mood. 298. Where an indictment for 
bigamy allcgisl that the prisoner was 
apprehended in (lloucestershire, and this 
was not proved ; Channell, B., allowed the 
indictment to be amended by stating that 
he was in custody in that county. R. t*. 
Smith, 1 F. & F. 30.

(w) .1 nte, p. 979.
(x) R. e. Audley [1907], 1 K.B. 383 : 76 

I.. .1. K.B. 27U.
(//) The admission of the accused was 

rejected in R. t>. Lindsay, 00 J. V 505, post, 
p. 083.
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articles : and it is essential to give evidence that the marriage was actually 
solemnised in a manner recognised by the law of the parties, or of the 
place of celebration (z). Though a lawful canonical marriage need not 
be proved, yet a marriage in fact, regular or not, must be proved (a), 
i.e. frima facie evidence must be given of a lawful marriage (b). But 
a marriage in fact may be sufficiently established by proving that the 
ceremony took place between the parties without proving the preliminary 
notices (6), licences (c), banns (d), or consents (e), or residence for the 
prescribed period (ce), or that the place of solemnisation was one where 
the ceremony might lawfully be performed or the celebrant a person 
competent to officiate (/').

It is not quite clear upon the authorities whether, if the first marriage 
is alleged to have been outside England and Ireland, evidence showing a 
marriage by habit and repute if valid by the foreign law will suffice on a 
prosecution in England for bigamy.

In It. v. Wilson (</), upon an indictment for bigamy it was proved 
on the part of the prisoner that her first husband, before he married her, 
had been in Canada, and that he was absent for about two years, and 
when he returned he said he had brought his wife with him, and a lady 
accompanied him, whom he treated as his wife, and everyone else 
regarded her in that capacity ; she had been heard of as being alive after 
the prisoner’s first marriage ; and thereupon Crompton, J., interposed, 
and said that there was evidence of a prior marriage, and, although there 
might be some technical difficulty in proving the marriage in Canada, 
still if there was reasonable doubt of the fact, the prisoner ought to 
be acquitted, and the jury said that it was unnecessary to hear anymore 
evidence (h).

In Truman’s case (t) it was held that proof of the prisoner’s cohabiting 
with and acknowledging himself married to a former wife then living, such 
assertion being backed by his producing to the witness a copy of a 
proceeding in a Scotch Court against him and his wife for having contracted 
the marriage irregularly (but nevertheless validly) was sufficient evidence 
of the first marriage. The point being reserved, all the judges who were 
present held the conviction proper. Two of them observed that this did 
not rest upon cohabitation and bare acknowledgment, for the defendant 
had backed his assertion by the production of the copy of the proceeding ; 
but some of the judges thought that the acknowledgment alone would 
have been sufficient, and that the paper produced in evidence was only

(:) ('at her wood v. Caslon, lit M. A W.
281. See Morris v. Miller, 4 Burr. 2089. 
Smith ». Huson, I Phillimoro 287, 314. 
1 Hawk. c. 42, h. 9. ( I vary on Marriage, 
25.

(«) By Denison, .1., referred to by the 
Court in Morris ». Miller, 1 W. ltl. I, 032.

(ft) It. r. Brampton, 10 East, 287, 
note (<*).

(r) Pont, p. 989.
(d) It. ». Allison,It. & R. 109, post,p. 992. 
(f) Pont, pp. 994, 995.
(n) Vide post, pp. 993. 994.
(/) R ». Hind, R. A R. 253.
(y) 3 F. & F. 119.

(h) The defence set up a marriage by 
habit and repute prior to the first marriage 
stated in the indictment. See Hamblin 
». Shelton, 3 P. .V P. 133; ami Doe il. 
Fleming ». Fleming, 4 Bing. 200, for 
evidence in civil cases.

(i) Nottingham Npr. Assizes, 1795. 
decided upon by the judges in East, T. 
1796, Ms. Jud. I Beet, l'. r 170, iti 
where ace some remarks as to the admission 
of a bare acknowledgment in evidence in 
a case of this nature. An admission or 
statement made by a prisoner is evidence 
against him, though it may under circum 
stances be entitled to little or no weight.

- -
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a confirmation of such acknowledgment. In Upton’s case (/), where 
it was proved that the prisoner being charged with bigamy made a 
statement before a justice, in which he expressly declared that he had 
married his first wife, who was then present ; Erskine, J., left the case 
to the jury, observing that this was not an incautious statement made 
without due attention, but that the prisoner’s mind was directed to the 
very point by the charge made against him.

In It. v. Newton (k), upon an indictment for bigamy it appeared that 
the prisoner returned from America with a woman described in the 
indictment as M. C., with whom lie lived as his wife for some years after­
wards ; and that soon after his return he told her sister that he had been 
married to M. C. at New York by a Presbyterian minister, and he subse­
quently caused the bellman at Oldham to give public notice, which he 
did, that no one was to give credit to * M., the wife of J. N.’ ; and some 
time afterwards M. N., describing herself as his wife, complained to a 
magistrate of his having ill-treated her, and the prisoner attended before 
the magistrate, and did not deny the alleged marriage, but said he could 
no longer live with her on account of her jealousy, and consented to allow 
her eight shillings a week ; Wightman, J., after consulting Cress well, J., 
told the jury that the question was, whether they were satisfied by the 
statements made by the prisoner on the various occasions referred to that 
he had been married to M. C. in America, and that such marriage was a 
valid one according to the law in force at New York. That declarations 
lightly or hastily made were entitled to very little weight in such a case ; 
but what the prisoner said deliberately, and when it was obviously his 
interest to deny marriage, if he did not know it to be a valid one, was 
undoubtedly evidence entitled to the very serious consideration of the 
jury.

In R. v. Flaherty (/), the prisoner went to a police-station and said 
that he wanted to give himself up for bigamy. He stated when and where 
the first marriage took place, and while in custody signed a statement 
to that effect. Pollock, C.B., ruled that the statement, though some 
evidence of a first marriage, was not enough to justify conviction for 
bigamy.

In It. v. Savage (m), Lush, J., declined to follow It. v. Newton, and 
held the prisoner’s admission that he had married his first wife in Scotland, 
insufficient to prove the validity of that marriage (n).

In It. v. Lindsay (o), on an indictment for bigamy, the evidence 
tendered of the former marriage was a certificate of the priest-in-charge 
of a Roman Catholic church, by whom it was said that the marriage had 
been solemnised, coupled with identification of the prisoner as one of the 
parties to the marriage, and proof of a statement made by him when 
arrested, ‘ That’s all right, but I did not know my former wife was alive.’ 
Walton, J., following R. v. Savage, held this evidence insufficient to prove 
the first marriage.

(y) Gloucester Spr. Ash. 1839. See 
Ifivkinsim r. Coward, 1 B. & Aid. «79, 
Kllvnborougli, C.J.

(*) 2 II. & Rob. 003. 8. C. as U. V. 
Simmon#to, 1 C. & K. 104.

(/) [ 184712 C. &K. 782.
(»«) 13 Cox, 178.
(n) Ho relied on the Sussex Peerage 

Claim, 11 Cl. & F. 85 ; 8 E. It. 1034.
(o) 11902J (Mi J. 1*. 005.
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Neither party to the former marriage stated in the indictment is a 
competent witness for the prosecution to prove the marriage or for any 
purpose (p).

The prisoner was indicted for having married A. W., his first wife, 
A. A., being alive ; the prisoner’s first marriage with A. A. was proved. 
The prisoner’s defence was, that the first marriage was void, as A. A. 
had a husband living at the time, and he proposed to call A. A. to prove 
that fact ; it was objected to her competency that the fact of her marriage 
with the prisoner having been proved, she must be taken to be his lawful 
wife. Alderson, B., was at first inclined to think that she might be 
examined simply to the fact of her being the wife or not of the prisoner ; 
but after conferring with Williams, J., he. determined not to receive her 
evidence, but to reserve the point (y). But where a woman called as a 
witness against a prisoner, proved on the voire dire (r) that she married 
the prisoner in 1849, Erie,.]., held that she might also prove on the voire 
dire that she had a sister seven years older than herself, and that they 
had been brought up together with their parents, and that she always 
believed that they were sisters, and that her sister had married the 
prisoner in 184<‘>, and died in 1848 ; for if a person is questioned on the 
wire dire with the view to raise an objection to her competency, 
she may also be examined to remove that prima facie ground of 
objection (#).

And in R. v. Ayley (t), the alleged first wife was called as a witness

(/.) 1 Hal.-. «113. 1 Kant, V. C. 4«!>. 
1 Hawk. v. 12, s. 8. where a case at I lie 
Old Bailey (Feb. I7H«) is cited to shew that 
an allidavit by the first wife to support an 
application to adjourn the trial was 
rejected. See R. r. (Ireen, Nov. 18, 18911, 
Wills, .1. Arelih. (V. PI. (23rd ed.), 1169. 
Under the Criminal Evidence Act, 18118, 
Mint, Vnl. ii. p. 2271, the defendant and the 
lusband or wife of the defendant are 

competent witnesses for the defence.
(</) R. r. Peat. 2 Lew. 288. The 

prisoner was aopiittcd. The first im- 
iression of the learned baron seems to have 
•een correct. The only ground on which 

the witness could be rejected was, that she 
was the lawful wife of the prisoner; for 
' the general rule does not extend to a wife 
dr far to, but not dr jure.’ 2 Stark. Kvid. 
132 (2nd ed.). In Wells r. Fletcher, 6 (’. 
& P. 12, I M. & Rob. 1111, a woman eull.sl 
for the defendant on examination on the 
iviiit dire, said she had been married to the 
plaintilf, and on re-examination that she 
was married to another jieraon previously ; 
but not seeing him for thirty years, she 
thought he was dead, and therefore 
married the plaintiff, but afterwards found 
that her first husband was living ; and 
Patteson, J., held that the witness was 
oonifietent, as the second marriage was a 
nullity. If R. v. Peat case had lieen an 
indictment for larceny, and the witness 
called for the prisoner had proved her 
marriage to him on the wire dire, Wells v.

Fletcher shews that she might have been 
rendered competent by proving her previ­
ous marriage, and it is difficult to see how- 
proof by other evidence that she had 
marriisl the prisoner, whether such evidence 
was given before or after she was called, 
could render her incom|ict at ; for her 
evidence would not be inc. isistent with 
such evidence, as it woul i admit the 
marriage with the prisoner, but shew that 
it was void. R. /-. Bailiwick, 2 It. & Ad. 
«311, shews that the coni]ietcnoy of the wife 
does not depend upon the marshalling of 
the evidence, or the particular stage of tin- 
case in which she may be called ; if, then- 
fore, in Peat's ease the witness had been 
called before her marriage with the prison, i 
had lieen proved and she would have been 
competent to prove her previous marriage, 
it is diflieult to see how her marriage with 
the prisoner having been proved liefon- 
she was called could render her ineomp. 
tent, and it certainly would operate hard I \ 
on a prisoner, if such were the case, for 
the prosecutor might in the course of 
his case prove the marriage of the wit nr.- 
with the prisoner, and the prisoner might 
have no one except the witness to plin­
the former marriage, it may be added 
that Lord Hale says that a second wife i 
not so much as a wife de farta. ('. S. (i.

(r) As to the meaning of wire dire, s. - 
/*)*/, Bk. xiii. c. v.

(*) R. r. Young, 0 Cox, 296.
(/) 15 Cox, 328.
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after production of a certificate of her previous marriage to another man 
and his death before her marriage to the prisoner.

The woman with whom the prisoner is alleged to have feloniously 
intermarried is a competent witness so soon as the former marriage is 
established.

It has not been thought necessary to set forth in detail, as in former 
editions, the numerous statutes regulating the celebrat ion of marriages (u) 
or validating marriages not celebrated according to law (v).

The only grounds on which a marriage solemnised in England can be 
treated as invalid are :—

( 1 ) That it was solemnised in a place not licensed nor authorised nor 
registered.

(2) That it was solemnised by or before a person not having 
authority to officiate at the marriage in question, whether civil or 
religious.

(3) That some necessary condition was deliberately not observed.
(4) That the parties were incapable of marriage, e.ij. by reason of 

nonage or lunacy.
(5) That the parties could not lawfully intermarry because of consan­

guinity or affinity or because one or both of them was already in vinculo 
matrimonii.

Where the marriage took place outside England the evidence must 
go to shew that the marriage was solemnised in a form recognised as 
constituting a valid marriage by the laws of the country under whose forms 
the marriage was celebrated : i.e. a marriage in the sense of English law (w).

The common law requisite in point of form for a valid marriage in 
England is celebration in facie ecdesiœ, i.e. by an episcopally ordained mini­
ster (*). Owing to the provisions of the Marriage Acts, 1823-1898, proof 
of a common-law marriage in England is not sufficient for the purposes of an 
indictment for bigamy. But when the marriage is at sea (//) or within 
the British lines by a chaplain or officer or other person officiating under

(u) Sec Oary on Marriage. Chit. Slat, 
tit. ‘Marriage.’ Hammivk on Marriage.

(#•) Such of the numerous confirmât inn 
and validation Acts as are printed as public 
general Acta are enumerated in Ap|iendix 
VII. to the Oltieial Index to the Statutes. 
Those whieh are local and personal are 
enumerated in the Index to Local and 
Personal Acts. 1801 - 1899. By the 
Provisional Order Marriages Act, 1905 
(5 Kdw. VII. c. 23), power is given to a 
Secretary of State by provisional order, to 
Ik* confirmed by Parliament, to remove the 
invalidity of or doubts as to marriages in 
England which are invalid or doubtful by 
reason of some informality.

(v) . I nh, p. 070.
(*) R. v. Mill», 10 Cl. & F. 634 : 8 K. H. 

844. In this respect English law differs from 
that of Scotland and from the canon law as 
recognised in Europe before the council of 
Trent. See deary on Marriage, 3. The 
jurisdiction of Ècelesiastical Courts to 
decree specific performance of contracts of

marriage jttr verba dc prauenti or prr verba 
de fulitru was abolished in 1754 (20 (Seo. 111. 
e. 33, s. 13, re-enacted in 1823 as 4 ( leo. 
IV. e. 70, s. 27). In Lyon's case, Old 
Bailey (1738, I East, P. C. 400, citing 
Serjeant Foster’s MS.), Willes, C.J., seems 
to have Ihh*ii of opinion that a marriage 
in England by a priest of the Church 
of Rome was gwal if the ceremony 
of that Church in the wools of the con­
tracting party could lie proved. East 
seeks to limit this to persons of the Roman 
allegiance. See R. v. Millis, vbi xnj.ru. 
Sussex Peerage Claim. 0 St. Tr. (N. S.) 
79. I’nder the present Marriage Acts such 
a marriage in England is not valid unless 
celebrated under the statutory conditions.

(y) Culling v. Culling 118081. Prob. I Hi. 
Du Moulin v. Druitt, 13 Ir. C. L. Rep. 212. 
See 55 & 66 Viet. c. 23, ss. 12, 23, Marriage 
Order in Council, 1892 (public vessels). 
57 & 68 Viet. e. 60, ss. 240, 242 (merchant 
ships).
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the orders of the commanding officer of a British army serving abroad (z) 
or where no local authority can celebrate a valid marriage a common- 
law marriage between British subjects seems to be regarded as valid (a).

Under the existing law a marriage may be solemnised in England 
without a religious ceremony, or with the rites and ceremonies of the 
Church of England or of any other religious body, and every marriage 
solemnized under the Marriage Acts, 1836,1837,1840, and 1856, is good 
and cognizable in like manner as a marriage before the passing of the Act 
of 1836 according to the rules of the Church of England (6).

Form.—All the statutes regulating the celebration of a marriage in 
England require that the ceremony shall take place in the presence of 
two or more credible witnesses besides the officiating clergyman (c) or 
authorised person in whose presence the marriage is celebrated (d) or the 
civil registrar (c) or marriage officer by or in whose presence it is cele­
brated (/). In the case of marriages before a civil registrar or in a 
registered building (not of the Church of England) whether in the presence 
of an authorised person or of the civil registrar, the marriage must be 
celebrated with open doors (y). They also require that the marriage 
shall be registered in duplicate in the register provided by the Registrar- 
Ceneral for the purpose and authorise the clergyman, &c., to ask the 
parties as to the particulars required to be registered (/<).

Each entry shall be signed by the parties and the clergyman (h) or 
authorised person (i) or registering officer (/) and attested by two witnesses. 
The statutes do not say, but certainly mean, that the witnesses signing 
should be witnesses of the marriage and not merely of the filling-in of 
the register, and the scheduled form of registry makes this clear.

Presumption in Favour of Validity.—In Catterall v. Sweetinan (k), 
Dr. Lushington said : ‘ Viewing the successive Marriage Acts it appears 
that prohibitive words without a declaration of nullity were not considered 
by the legislature as creating a nullity : and this is a legislative interpre­
tation of Acts relating to marriage. And not only is all legal presumption 
in favour of the validity and against the nullity of a marriage, but it is 
so on this principle : a legislative enactment to annul a marriage die. facto

(Church of England). 0 A 7 Will. IV. 
c. 8f>, h. 21$ (marriages in presence of 
registrar). 55 & 50 Viet. o. 23. s. 9 (British 
marriages abroad). 01 A 02 Viet. c. 58, 
s. 7 (marriages before authorised persons 
without attendance of registrar). As to 
Quakers and Jews, see /W, p. 998.

(#) «il A 02 Viet. c. 58, as. 0 (3), 7.
O') i.e. the civil registrar in eases where 

the marriage is civil or his attendance at a 
religious ceremony is essential or required ;
0 A 7 Will. IV. V. 85, as. 20, 11 ; 01 A 02 
Viet. c. 58, s. 10. In the ease of Jews it 
is the secretary of the synagogue to which 
the husband belongs (0 A 7 Will. IV. e. 80. 
ss. 90, III ; 19 A 20 Viet. e. 119, s. 22) : and 
in the ease of Quakers the registering officer 
certified for the district by the recording 
clerk of the Society of Friends (0 A 7 Will. 
IV. c. 80, ss. 30, 31).

(*) 118151 I Hob. (Keel.) 304, 317.

ilk

(:) R. r. Brampton, 10 East. 282. 
Ruding v. Smith, I St. Tr. (N. S.) 1053. 
2 llagg. (Consist.)371. WaldegravePeerage 
( 'laim, 4 Cl. A F. 019 ; 7 E. R. 247. Foreign 
Marriage Act, 1892 (55 A 50 Viet. 23). s. 22.

(«) 19 A 20 Viet. e. 119. s. 23 : 01 A 02 
Viet. e. 58. s. 4 ; and us to marriages under 
British law in foreign parts, 55 A 50 Viet, 
c. 2.3. ss. I, 22. 23.

(h) Pont, pp. 987, 089.
(r) 4 (leo. IV. e. 70, s. 28 (Church of 

England).
(d) 01 A 02 Viet. c. 58. s. 0 (3).
(* ) 0 A 7 Will. IV. e. 85, ss. 20, 21. 01 A 

02 Viet. c. 58, s. 10.
(/) 55 A 50 Viet. c. 23, s. 8 (British 

marriages in foreign parts).
(ff) U A 7 Will. IV. e. 85, a. 20, 21. 01 A 

02 Viet. c. 58, a. 0. As to the hours 
between which marriage is to be celebrated, 
see fml, p. 1010.

(A) 0 A 7 Will. IV. c. 80, ss. 31, 40
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is a penal enactment, and not only penal to the parties but highly penal 
to innocent offspring, and therefore to be construed according to the 
acknowledged rule most strictly ’ (/).

As a general rule production of the certificate of the marriage in the 
proper form is sufficient prima facie evidence of the validity in point of 
form of the marriage, without proof of the status of the officiating 
minister, of the licensing (m) or registration (n) or official character of 
the building, and of compliance with other statutory requirements (o), 
such as publication of banns (/>). or celebration with open doors (7).

Place. —A marriage to be valid must be celebrated—
(i) in a church or chapel of the Church of England, licensed by the 

proper ecclesiastical authority for the solemnisation of marriages (r) ;
(ii) at the office and in the presence of the superintendent registrar 

of the district (#) ; or
(iii) in a building certified according to law as a place of religious 

worship (not of the Established Church) and registered for solemnising 
marriages and specified in the notice of the marriage in question (<).

These rules as to place do not apply to marriages by special 
licence of the Archbishop of Canterbury or by the usages of the Society 
of Friends or the practice of the Jewish religion.

In the following cases marriages are declared void for non-compliance 
with the directions of the Marriage Acts :—

(1.) Church of England. By the Marriage Act, 1823(4 Geo. IV. c. 70), 
sect. 22, * If any persons shall knowingly and wilfully intermarry in any 
other place than a church, or such public chapel wherein banns may be 
lawfully published, unless by special licence as aforesaid (i.e. of the 
Archbishop of Canterbury) or shall knowingly and wilfully intermarry 
without due publication of banns, or licence from a person or persons 
having authority to grant the same first had and obtained, or shall 
knowingly and wilfully consent to or acquiesce in the solemnization of 
such marriage by any person not being in holy orders, the marriages of 
such persons shall be null and void to all intents and purposes 
whatsoever ’ (u).

(il. & iii.) General. -By sect. 42 of the Marriage Act, 1836 (6 & 7 Will. 
IV. c. 85), ‘ If any person shall knowingly and wilfully (v) intermarry ’ 
(after March 1, 1837) ‘ under the provisions of this Act in any place other

(/) Vide ante, p. 1.
(hi) R. ». (’rowwe!I, I Q.B.I». 44ti.
(h) R. r. (.'unlock 118(131, 3 F. & V. 8:17 

(Nonconformist chapel). Sivliel ». Lambert 
11 Slit |, 15 C. R. (N. 8.) 701 (Roman 
Catholic chapel).

(o) Campbell ». Corley [1850], 28 L. T.
(O. s.) mo.

(/») R. ». Bowen, 2 C. & K. 227.
(q) Campbell ». Corley, nfci *«/>.
(r) 4 (loo. IV. o. 70," s. 22 (infra); 0 & 

7 Will. IV. o. 85, s. 42 (infra).
(M) 0 & 7 Will. IV. c. 85, 8. 42.
(0 0 & 7 Will. IV. c. 85, s. 42.
(m) Under this Hoction to make a mar­

riage invalid, both parties must know that 
no duo publication of banns had taken

place. R. ». Clarke, 10 Cox, 474. Hut 
see Mayhew ». Mayhew, 2 i'hillim. II. He 
Rutter [1907], 2 Ch. 592, 595. In a ease 
where the parties were misdescribed it was 
ruled on an indictment for bigamy that the 
prosecution to establish the validity of the 
marriage must shew that one of the patties 
was unaware of the misdesciiption. R. ». 
Kay, 10 Cox, 292, Huddleston, B.

(») Apparently both parties must act 
with knowledge and deli In-rate intention. 
R. ». Rea, L. R. 1 C. 0. R. 305. See (1 reaves 
». Greaves, L. R. 2 l»rob. 243. Lane ». 
Goodwin, 4 y.B. 301 (licence). As to the 
Irish law. see He Knox, 23 L. R. (Ir.) 542, 
Warren, J.
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than the church, chapel, registered building, or office or other place speci­
fied in the notice and certificate aforesaid, or without due notice (w) to the 
superintendent registrar or without certificate of notice duly issued, or 
without licence in case a licence is necessary under this Act, or in the 
absence of a registrar or superintendent registrar where the presence of 
a registrar or superintendent t gistrar is necessary under this Act (x). 
the marriage of such persons except in any case hereinafter mentioned 
shall be null and void : Provided always that nothing herein contained 
shall extend to annul any marriage legally solemnized according to the 
provisions of the Marriage Act, 1823 ' (4 Geo. IV. c. 70).

It has been held that where a marriage notice was given under the 
Marriage Act. 1856 (19 & 20 Viet. c. 119), which was false to the knowledge 
of both parties, as to the name of the woman and in other respects, the 
marriage was nevertheless valid (//).

Person Celebrating. —A person competent to officiate at a marriage 
cannot lawfully solemnise a marriage between himself and another 
person without the presence of another person authorised to celebrate 
marriages (2).

No one but a clergyman in holy orders of the Church of England can 
validly celebrate a marriage in a church or chapel of the Church of 
England or under the special licence of the Archbishop of Canterbury.

The presence of a superintendent registrar and of a registrar of the 
district is essential for a purely civil marriage (6& 7 Will. IV. c. 85, s. 20).

The presence of an authorised person is essential at a marriage in a 
registered non-Anglican place of worship (a) unless the civil registrar is 
present (61 & 62 Viet. c. 58, ss. 7, 15).

In the case of marriages under the Foreign Marriage Act, 1892, a 
marriage officer must be present and may solemnise (55 & 56 Viet. c. 23,s. 8).

Banns False Name. -It seems that the assuming a fictitious name 
upon the second marriage will not prevent the offence from being 
complete (6). And it was decided to be no ground of defence, that upon 
the second marriage (which was by banns) the parties passed by false 
Christian names when the banns were published, and when the marriage 
took place ; and it was further held that the prisoner, having written 
down the names for the publication of the banns, was precluded thereby 
from saying that the woman was not known by the name he delivered in, 
and that she was not rightly described by that name in the indictment. 
The indictment was against the prisoner for marrying Anna T. whilst 
he had a wife living : the second marriage was by banns ; and, it appeared

(«•) Holmes r. Simmons 118liH|, L. R. I 
I*. I). & A. 023. In Beavan v. McMahon 
11801], 2 Nw. & Tr. 2,'tO (licence), the 
man had deliberately suppressed one 
of the Christian names of the woman. It 
was held that the name given, Margaret 
1 tea van, might represent the woman, and 
that as the licence was issued for competent 
authority the marriage was valid.

(x) Sect. 42 is repealed in respect of 
marriages authorised by and solemnised in 
accordance with the Marriage Act. 18118, 
by a person authorised under that Act, in

the absence of the registrar (til & <12 Viet, 
c. 58, s. 15).

(v) ttr Butter 119071. 2 Ch. 692, Kadv. I.
(:) Beamish v. Beamish, 9 H. L. C. 274 ; 

11 K. R. 736, the case of a person in holy 
orders ]>crforming his own wedding cere­
mony without the attendance of another 
clergyman.

(o) This does not apply to Jewish or 
Quaker marriages.

(b) R. v. Allison, pout, p. 992. And see 
R. v. Allen, port, p. 1009, and the question 
as to the second marriage there discussed.
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that the prisoner wrote the note for the publication of the banns, in which 
the woman was called Anna, and that she was married by that name, 
but that her real name was Susannah. Upon a case reserved two questions 
were made : one, whether this marriage was not void, because there was 
no publication of banns by the woman’s right name, and that, if the 
second marriage were void, it created no offence : and the other question 
was, whether the charge of the prisoner’s marrying Anna was proved. 
But the judges held, unanimously, that the second marriage was sufficient 
to constitute the offence ; and that, after having called the woman 
‘ Anna’ in the note he gave in for the publication of banns, it did not lie 
in the prisoner’s mouth to say that she was not known as well by the 
name of Anna as by that of Susannah, or that she was not rightly called 
by the name of Anna in the indictment (c).

So where the prisoner contracted the second marriage in the maiden 
name of his mother, and the woman he married had also made use of 
her mother’s maiden name, it was unanimously resolved by all the judges 
that the prisoner was rightly convicted (d).

So where the second wife had never gone or been known by the name 
of Thick, but had assumed it when the banns were published, that her 
neighbours might not know she was the person intended, it was held 
that the parties could not be allowed to evade the punishment for their 
offence, by contracting a concertedly invalid marriage (e).

In Mayhew v. Mayhew (/), where S. White, spinster, was married by 
banns as S. Kelso, widow, the marriage was held good though both 
parties were aware of the misdescription.

Misdescription of the parties in a notice for marriage before a registrar, 
though it renders the parties liable to penalties does not render the 
marriage void (g).

Notices. The prisoner was married a second time before the registrar, 
describing himself as Benjamin Itea, his true name being Edward Rea. 
There was no evidence to shew the wife knew of this, and the man was 
held to be rightly convicted of bigamy, as the effect of the Marriage Act, 
1836, ss. 4, 42, is to render invalid a marriage where both parties, and not 
one only, knowingly intermarry without due notice (/<).

Licences. — A marriage celebrated under a licence, in which one of 
the parties is described by a name wholly different from his own, is not 
therefore void. G. R. was taken into custody as the reputed father of 
a child, of which a woman was pregnant, and married her by licence. 
He gave his name as G. N. at the times of the apprehension and marriage, 
and was named so in the licence, but had never gone by that name before ; 
and the Court of Queen's Bench held this marriage valid (<).

(r) H. r. Edwards, R. & R. 283, and 
MS. Bayley, J.

(</) Palmer's case, 1 Dene. Dig. Cr. L. 
147. Rose. Grim. Ev. (13th ed.) 278.

(f) R. v. Penson, 0 C. & P. 412, Gurney, 
B. See R. v. ( Irgill, 9 C. & P. 80.

(/ ) 2 Phillimore, 11. But see Wormald 
r. Neale | I8Ü8J, 10 L. T. (N. 8.) 93. R. v. 
Drake, 1 Lew. 28, Parke, J.

i<j) fir Rutter ( 1907J, 2 Ch. 592, and cases 
there cited. Prowse v. Spurway [1877],

4ti L. J. Mat. 49.
(h) R. V. Rea, L R. 1 C. C. R. 365; 41 L. J. 

M. C. 92. The Court did not say that there 
would have been no offence if both parties 
had known of the false statement. See 
Holmes v. Simmons, L. R. I P. & M. 523.

(O Lane v. ' toodwin, t Û.B. 161. But 
if a licence were obtained for one person 
with the intention that it should be used for 
another, such a licence might not be valid. 
Patteson, J. 1 bid.
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Where a marriage was solemnised by licence, in which the woman’s 
name was Margaret 13. ; her baptismal name and that by which she 
was commonly called being ‘ Margaret Lea 13/ ; the licence was obtained 
in the altered name by the man, who knowingly, and by direction of 
the woman, suppressed the name of * Lea,' and gave false places of residence 
in order that the surrogate might not know who the woman was, and that 
the intended marriage might be kept secret from her friends ; it was held 
that the question was whether the woman was married without a ‘ licence 
from a person or persons having authority to grant the same/ There was 
no doubt the person who granted the licence had authority to grant it, 
and it came therefore to the question whether this was a licence for the 
woman. It was clear that an altered name might represent a person ; 
therefore the name ‘ Margaret 13/ might represent her, and as the licence 
was obtained for her and by her direction from a person who had authority 
to grant it the marriage was not void (is).

Publication of Banns.- -The Marriage Acts do not specify what must be 
observed in the publication of banns, or that the banns shall be published 
in the true names of the parties ; but it must be understood as the clear in­
tention of the legislat ure that the banns shall be published in the true names, 
because it requires that notice in writing shall be delivered to the minister 
of the true Christian names and surnames of the parties seven days before 
the publication ; and, unless such notice be given, he is not obliged to 
publish the banns. But a publication in the name which the party has 
assumed, and by which he is known in the parish, appears to be sufficient, 
and would, indeed, be the proper publication where the party is not 
known by his real name. Thus, where a person, whose baptismal and 
surname was A. L., was married by banns by the name of G. 8., having 
been known in the parish where he resided and was married by that name 
only from his first coming into the parish till his marriage, which was 
about three years, the marriage was held valid (/). And a marriage by 
licence, not in the party’s real name, but in the name which he had 
assumed, because he had deserted, he being known by that name only in 
the place where he lodged and was married, and where he had resided 
sixteen weeks, was also held valid. Ellenborough, C.J., said, ‘ If this 
name had been assumed for the. purpose of fraud in order to enable the 
party to contract marriage, and to conceal himself from the party to 
whom he was about to be married, that would have been a fraud on the 
Marriage Act and the rights of marriage, and the Court would not have 
given effect to any such corrupt purpose. But where a name has been 
previously assumed, so as to have become the name which the party has 
acquired by reputation, that is, within the meaning of the Marriage Act, 
the party’s true name ’ (k).

In order to invalidate a marriage under sect. 22 of the Marriage Act, 
1823 (4 Geo. IV. c, 76) (/), it must be contracted with a knowledge by

(ii) Bvavan v. M‘Mahon, 30 L. J. 
Mai. (11 : 1 Nw. & Tr. 230.

(/) R. r. Billinghurst, 3 M. & S. 200.
{k) R. t>. Burton-upon-Trent, 3 M. & 8. 

037.
(/) Vnder Lord Hanlwicke’s Act, 2ti Geo. 

H e. 33 (rep.), the marriage was void if the

names were completely misdescribed, 
whether from accident or design : R. r. 
Tihshelf, 1 11. & Ad. 100, but if there wen- 
only a partial variation of name, as the 
alteration of a letter or letters, or the 
addition or suppression of one Christian 
name, or the names had been such as the
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both parties that no due publication of the banns has taken place. Where, 
therefore, J. C. told 8. 8. that he would see the banns properly published, 
and she took no steps in the matter, and he told her that they had been 
published, but procured the banns to be published in the name of A. W., 
which name she had never borne ; and in performing the service the 
clergyman applied to her the name of A. till which time she believed she 
was about to be married by her own name, and she did not know, until 
after the marriage, that the banns had been published in a wrong name ; 
it was held that the marriage was valid (m). But where both the man 
and the woman were aware that the banns had been published in a manner 
to conceal the identity of one of them, it was held that the marriage was 
void (>#).

E. C. T., a minor, of the age of seventeen years, and M. A. A., a widow, 
of the age of thirty-five years, were married in 1833 by banns, which were 
published in the names of E. T., bachelor, and M. A. A., spinster ; the 
entry in the register was in the same names and descriptions, and was 
signed E. T. The marriage was clandestine and without the knowledge 
or consent of the parents of T., who was baptised by the names of E. C. T., 
and though known to some persons by the name of C. T. or T. only, was 
never known by the name of E. T. It was admitted that the woman 
was cognizant of the fraud and intended it ; and it was held that as the 
entry in the register was, E. T. and M. A. A. were married by banns, it 
was impossible for him not to have known of the ation of the banns ; 
and the signature of only one of his Christian names showed that he must 
have known that the banns had been published in that name only ; and, 
therefore, he, with the woman, knowingly and wilfully intermarried 
without due publication of banns (o).

One W. was baptised and had always been known by the name of 
Bower W., and never by the name of John W. Mis banns were 
published in the name of John W. ; after the first ation the wife 
told VV. that the name John W. was wrong. He said it was one of his 
names, though he had never been called by it ; she asked him why lie 
used the name John ? He said it was for fear any of his relations should 
know of his marrying her. She wished him to use the name of Bower ; 
he said he should be disinherited if he did ; she asked him if the marriage 
would be legal under the name of John ; he said it would. It was a long 
time before she would consent to being married to him in the name of 
John. She did so because he said if she loved him she would marry him
parties had lined, and been known by, 
at one time, and not at another ; in 
such eases the publication might or might 
not be void ; the supposed misdescription 
might be explained, and it became a 
most imjiortant part of the inquiry, 
whether it was consistent with honesty 
of purpose, or arose from a fraudulent 
intention. It. t\ Tibshelf, 1 B. & Ail. 
Tentcrden, C.J. Nee Sullivan v. Sullivan, 
2 Ilagg. Consist. Hep. 238, 204. Flunk- 
land v. Nicholson, 3 M. & S. 201. Pougett 
v. Tomkins, 3 M. & S. 203. Mather v. 
Ney, 3 M. & S. 200.

(m) R. v. Wroxton, 4 B. & Ad. 040.

And sec (lompertz v. Kensit, 41 L. J. Ch. 
382. It. v. Kay, 10 Cox, 202.

(n) Wiltshire «>. Wiltshire, 3 Ifngg. (Keel. 
Rep.) 332.

(o) Tongue v. Tongue, 1 Moore. P. 0. 
00. There was also evidence that it was 
the regular course to make the |iarties 
examine the entry in the banns book before 
a marriage, and see that their names and 
descriptions were right, and the witness 
added that she should not have been 
present at the marriage as a witness, 
unless the banns had been regularly 
published.

6

5
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in that name, and would trust to him afterwards. Ultimately, 
they were married in the names of M. M. and John W. Cresswell, J., held 
that there was not a due publication of banns, as W. was described in them 
as John W., and both parties were aware of this misdescription when the 
marriage was solemnised, and therefore the marriage was invalid (p).

On the trial of an ejectment, a marriage was said to have taken place 
in 1784, at a private house under a special licence from the Archbishop 
of Canterbury. The plaintiff's counsel offered in evidence an affidavit 
made for the purpose of obtaining a special licence to be married at a 
private house, and a fiat signed by the Archbishop, directing a licence 
to be made out, as prayed, for a marriage between the parties ; both 
which documents were produced from the Office of Faculties, the proper 
ecclesiastical office. No search had been made for the original licence, 
and there was proof that such licences were not kept in any regular 
custody, but were generally handed over to the officiating clergyman and 
not taken back from him. A copy of the register of the parish of St. 
Paneras, which stated the marriage to have been at a private house, by 
special licence, and professed to be signed by the parties, was also offered 
in evidence. Objection was taken to the fiat as being secondary evidence 
of the contents of the licence, for which no search had been made ; but 
the evidence was admitted ; but the Court held that it was properly 
received, as the fiat was an act done in the course of official duty, shewing 
that two persons bearing the names of the lessor of the plaintiff’s parents 
were at that time engaged in taking measures for contracting a marriage ; 
and that it might properly be taken into consideration by the jury as 
confirming the evidence of their union, which arose from cohabitation 
and reception. The affidavit and register were proofs of the same 
general fact (</).

Registration is not essential to the validity of a marriage in England (r). 
It is usual but not essential to prove the first marriage by a certified 
copy of the entry of the marriage in the register (s) : or the original 
register may be produced from the proper custody (<). If the register 
or a certified copy of the entry is not available viva voce evidence of 
persons present at the ceremony will suffice if they can describe it 
sufficiently to shew that it was in a lawful form.

Identity.—The identity of the parties to the first marriage must also be 
proved (it). It is not necessary for this purpose to call any of the witnesses

(p) Midgley v. Wood, 30 L. J. Mat. 57. 
But see He Rutter [ 19071. 2 Ch. 592.

(q) Doe d. Egremont v. ( i raze brook, 
4 Q.B. 406. In the argument it is said 
that * the performance of a ceremony was 
proved ’ ; ‘ but the ceremony was shewn 
to have been performed in a private house.’ 
‘ The Bame ]>artie8 went through the cere­
mony,‘which, at any rate, was professedly a 
marriage.’ Sec Doe d. France r. Andrews, 
15 Q.B. 756, as to the entry in the register.

(r) R. t>. Allison, MS. Bayley, J.. and 
R. & R. 109. The prisoner was indicted 
for marrying Ann Epton, while Jane, his 
ormer wife was living. . . . Each marriage 

was proved by u witness present at

the ceremony. It ap|icared that at the 
first marriage the prisoner went by the 
name of Allison, at the second by the name 
of Wilkinson. Chambré, J., doubted whether 
the evidence was suflieient without proof 
of the banns, hut the other judges held that 
it was. Cf. R. v. Manwaring, 26 L. J. M. C. 
10: D. v. B. 132.

(a) Doe v. Fowler, 14 Q.B. 700. The 
register itself is rarely produced. As to 
iroof of entries in foreign registers, see 
.yell v. Kennedy [1889], 14 App. Cas. 437, 

MB
(f) See R. v. Millis, 10 Cl. A F. 684.
(«) See R. v. Simpson, 15 Cox, 423. 

R. v. Manwaring, 26 L. J. M. C. 10.
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who are by law required to sign the register (v), but is sufficient to give any 
evidence as to the identity of the parties, e.<j. by having their handwriting 
to the register or that bellringers were paid by them for the wedding or 
the like.

In R. v. Toison (w), on an indictment for bigamy a photograph 
which had been taken from the prisoner, and which she had said was 
that of her husband, was allowed to be shewn to a witness present at 
the first marriage, and also to another witness who had known the man 
of whom the photograph was a likeness, in order to prove his identity 
with the person mentioned in the marriage certificate. But this form 
of identification is unreliable unless amply corroborated (.c).

Evidence. Where the entry of a marriage in England is in a non- 
pa rochial register or record it can be proved on an indictment for bigamy 
or other criminal case only by production from Somerset House of the 
original register or record (//).

The marriage registers are kept in duplicate and the entry of the 
marriage is made therein immediately after its solemnisation, and is 
signed by the parties and by two witnesses and by the officiating clergy­
man (z) or minister or authorised person (a) or registrar if he officiates or 
attends (b), or in the ca*c of marriages abroad the marriage officer (c).

Where the entry is in a register kept under the provisions of the 
Registration Acts :—

(а) a certified copy of the entry purporting to be scaled or stamped 
with the seal of the general register office is to be received as evidence of 
the marriage to which the entry relates without any further or other proof 
of such entry (d) : or

(б) an examined copy or extract of the entry signed and certified as 
a true copy or extract by the officer to whose custody the original is 
entrusted is admissible in evidence (e) : but

(c) a certificate which is not a certified copy of the register is not 
so admissible (/).

Although marriages must be solemnised in the presence of two or more 
credible witnesses (g) it is not essential to call all or any of them (gg).

By the Marriage Act, 1823 (1 Geo. IV. c. 76), s. 26, ‘ After the 
solemnization of any marriage under a publication of banns, it shall not 
be necessary in support of such marriage to give any proof of the 
actual dwelling of the parties in the respective parishes or chapelries 
wherein the banns of matrimony were published ; or, where the 
marriage is by licence, it shall not be necessary to give any proof that

(r) 1 East l\ C. 472. Hull (N. V.) 27. 
See Morris r. Miller, 4 Huit. 2057. Birt r. 
Barlow, 1 Doug. 102.

(»’) 4 F. ft F. 103.
(.r) See Frith v. Frith 11806], Prob. 74. 
(//) 3 ft 4 Viet. c. 02, s. 17; 21 A 22 Viet, 

c. 25, s. 3. See Vol. ii. p. 2143.
(:) 0 & 7 Will. IV. c. 80. h. 31.
(n) 0 & 7 Will. IV. c. 85, h. 23 ; 01 ft 02 

Viot. o. 58, s. 7.
(/>) o A 7 Will. IV. c. 85, 8. 23.
(r) 55 & 50 Viet. c. 23, s. 0.
(d) 0 ft 7 Will. IV. e. 80, s. 38. This 

VOL. I.

section extends to registers of marriages 
solemnized under the Marriage Act, 1830 
(5 ft 0 Will. IV. c. 85), 8. 44.

(c) 14 ft 15 Viet. e. 09. 8. 51. See R. r. 
Weaver, 1873, L R. 2 CL C. It. 85. Kc 
tloodrich [19041, Rob. 138.

(f) See Nokes v. Mil ward [1824], 2 Add. 
Ecel. 320.

(g) 4 Geo. IV. c. 70, s. 28 (Church of 
England). 0 ft 7 Will. IV. c. 85, sa. 20, 21 
(civil or non-anglican).

(gg) Vide note (r), supra.

3 8
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the usual place of abode of one of the parties, for the space of fifteen 
days as aforesaid, was in the parish or chapelry where the marriage 
was solemnized ; nor shall any evidence in either of the said cases be 
received to prove the contrary, in any suit touching the validity of such 
marriage ’ (//).

By the Marriage and Registration Act, 185G (19 & 20 Viet. c. 119), 
sect. 17, ‘ After any marriage shall have been solemnized, under the 
authority of any of the said recited Acts (t), or of this Act, it shall not 
be necessary in support of such marriage to give any proof of the actual 
dwelling or of the period of dwelling of either of the parties previous 
to the marriage within the district stated in any notice of marriage to be 
that of his or her residence, or of the consent to any marriage having been 
given by any person whose consent thereto is required by law, or that 
the registered building in which any marriage may have been fiofcmnized 
had been certified according to law as a place of religious worship (/) or 
that such building was the usual place of worship of either of the parties, 
nor shall any evidence be given to prove the contrary in any suit or legal 
proceedings touching the validity of such marriage ; and all marriages 
which heretofore have been or which hereafter may be had or solemnized 
under the authority of any of the said recited Acts or of this Act, in anv 
building or place of worship which has been registered pursuant to tin- 
provisions of the Marriage Act, 1830 (/•), but which may not have been 
certified as required by law, shall be as valid in all respects as if such 
place of worship had been so certified ’ (/).

By sect. 23, 4 Every marriage solemnized under any of the said 
recited Acts or of this Act shall be good and cognizable in like manner as 
marriages before the passing of the first-recited Act (m) according to 
the rites of the Church of England.’

Capacity.- The Marriage Acts, 1823 (4 Geo. IV. c. 70) and 1830 
(0 & 7 Will. IV. c. 85), apply only to the mode of celebrating marriage 
and do not deal with capacity to marry (n).

The capacity of the parties to marry depends in the main on the law 
of their domicile at the date of the marriage (o). According to English law 
the consents of parents and guardians (oo)are part of the form of marriage, 
and are not regarded as limiting the capacity to marry (ft). (Consequently

(h) ( '|»oii an enactment nearly similar, 
it was determined, in a prosecution for 
bigamy, where the lirst marriage was 
proved to have been by banns, that it was 
no objection that the parties did not reside 
in the jiarish where the banns were pub­
lished and the marriage was celebrated. 
The provision of the statute was considered 
as an express answer to the objection ; 
and it ap|>earH not to have liecn adverted to 
when the point was received for the opinion 
of the judges. K. v. Hind, K. & K. 253.

(i) i.i . the Marriage Acts of 1830(0 & 7 
Will. IV. c. 85); lH:t7 (7 Will. IV. and 1 
\ lot.e. SS) ; end 1840(1 a i \ let. e. 72).

(;) In R. v. Cradock [1868], 3 F. ft F. 
837. Proof of marriage in a chapel in the 
presence of the registrar of the district and 
two witnesses was held to raise a prima

forte presumption that the chapel was 
registered for the celebration of marriage-.

U") 0 ft 7 Will. IV. e. 8.'». s. 18. See ul- > 
7 Will. IV. and 1 Viet. e. 22, s. 35; 18 ft III 
Viet. e. 81.

(/) By sect. 20, nothing in the Act is t- 
alter the provisions of the existing Arts, 
except when they are at variance with this 
Act.

('») The Marriage Act, 1830 (0 ft 7 
Will. IV. c. 85). passed Aug. 17. 1830.

(«) Re de Wilton | I1KH)|, 2 Ch. 481.
l-i A BoueUi[190t], ICh. 7 .1 O 1 

V. Ogden 11 !M >81, P. 40, 05.
(oo) Required by 4 (leo. IV. e. 70. ss. 10. 

17 8 A 7 Will. IV. c. 86, a. 10; 66 a 50
Viet. e. 23. s. 4.

(p) False statements as to having oh. 
tained such consents are punishable (/*.>/,
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a marriage of foreigners in England without the consents required by 
their national law or the law of their domicile is regarded as valid (</).

Prohibitions under foreign laws as to the marriage of persons under 
religious vows or of negroes appear not to affect the capacity of such 
persons to marry in England (r). But in the case of marriage under a 
foreign law it would seem to be necessary to prove any consents required 
by that law to establish the validity in point of form of the marriage.

Nonage. -By the law of England and Ireland males are capable of 
marrying at fourteen and females at twelve (»). Between these ages and 
twenty-one, persons of either sex may marry with the consent of parents 
or guardians if they have any (t).

Insanity. -Insanity in either party at the date of the marriage renders 
it absolutely void if the party was then a lunatic so found by com­
mission (u), but voidable only, if the party had not then been found a 
lunatic, but was at the date of the marriage so unsound of mind as to 
be incapable of understanding and consenting (v). In the case of 
marriage the validity depends on the sanity of the party at the date of 
the ceremony and not whether the same party knows of the insanity of 
the other party (#r).

Impotence. :e of cither party at the time of celebration
makes the marriage voidable, but not void ab initio (x).

Impediments. The impediment to marriage between persons who are 
capable of marrying which are recognised by English law are :—

(i.) the existence of a valid subsisting monogamous marriage of 
either party. (Vide ante, p. 979).

(ii.) consanguinity or affinity between the parties within certain degrees.
For persons domiciled in England at the date of the marriage, 

wherever it is celebrated (//) these degrees are determined by the 
Table of Consanguinity and Affinity (z) published in 1563 as an

>. 1012),but do not invalidate the marriage. 
{. v. Birmingham, 8 B. & C. 20. H. v. 

Clark, 2 Cox, 180. The decisions to the 
contrary under Lord Hardwicke's Act (20 
( ieo. 11. c. 03) haw ceased to he of force 
since 1820 (4 (ieo. IV. o. 70. ss. 10, 22, 20 ; 
lit & 20 Viet. c. 110, h. 17). As to the 
effect of belief that want of consent renders 
such marriage invalid, see K. v. Bayley, 1 
Cr. Apj). It. 80.

(7) Ogden V. Ogden 110081. P. 40.
(r) Ibid. p. 00. Cf. Scott v. Att.-(!cn.,

II IV I) I -H.
(<) Co. Litt. 79. It is said that where 

the child is over seven the marriage is 
voidable only and not absolutely void. 
The canonists seem to have been prepared 
in certain cases to hold that evidence of 
sexual capacity might be given as to persons 
under fourteen and that in such cases 
‘ null ilia sup/ill t arlalem.’ See Fraser, 
Husband and Wife (2nd ed.) Cl. deary 
on Marriage.

(0 Vide post,p. 1012, andr/. R. v. Bayley, 
ubi supra. In Scotland persons of an age to 
marry need no consent of parent or 
guardian. Fraser, 55.

(w) lTnder the great seal of Croat Britain 
and Ireland, or whose person ->r estate lias 
been committed to the care of trustees. 51 
< »eo. III. c. 37, which re-enacts and extends 
to Ireland 15 Geo. II. c. 20 (rep. 1870, 
0(1 A 07 Viet. c. 91). The incapacity 
continues till (lie party is declared of sound 
mind by the judge in’ lunacy (50 & 54 Viet, 
c. 5), or the majority of the trustees.

(v) See Durham (Karl) r. Durham 
(Countess), 10 P. D. 80. This rule allows 
for lucid intervals.

(«') See Wood-Rcnton on Lunacy, 17- 
29.

(jt) B. alias A. r. B (I89IJ, 27 L. R. fr. 
587.

(y) Brook r. Brook fl8(ilj, 9 II. !.. C. 
190: 11 K. B. 700, a marriage under Danish 
law of an Englishman to his deceased wife's 
sister, both being domiciled in England.

{;) Affinity is constituted through 
marriage, not by sexual intercourse. Wing 
r. Taylor, 2 Sw. & Tr. 278. Consanguinity 
exists even bet ween persons who are not 
akin through lawful wedlock, Horner r. 
Horner, 1 llagg. (Consist.), at p. 052.

3 8 2
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authoritative exposition of the Acts 28 Hen. VIII. c. 7, s. 7 ; 28 Hen. 
VIII. c. 10, s. 2 ; 32 Hen. VIII. c. 38 (a). For persons domiciled 
elsewhere the prohibited degrees depend on the law of the nationality 
or the domicile of the parties (/>).

By the Marriage Act, 1835 (5 & 0 Will. IV. c. 54), sect. 2, ‘all marriages 
celebrated after August 31, 1835, between persons within the prohibited 
degrees of consanguinity or affinity shall be. absolutely null and void to all 
intents and purposes whatsoever ’ (c). Where, consequently, a marriage 
takes place within the prohibited degrees of consanguinity or affinity, as 
such marriage is wholly void, a second marriage will not amount to the 
crime of bigamy. Where, therefore, on an indictment for bigamy, it 
appeared that the prisoner had married two sisters, one after the death 
of the other, and the latter marriage was alleged in the indictment as the 
legal marriage, it was held that he was entitled to be acquitted, as that 
marriage was null and void to all intents and purposes (d). The Act of 
1835 extends to the illegitimate as well as the legitimate child of a late 
wife’s parents. Therefore a marriage with the illegitimate sister of a 
deceased wife was held void (e). So a marriage of a man with the 
daughter of the illegitimate half-sister of his deceased wife is void (/").

The table of prohibited degrees was varied by 7 Edw. VII. c. 47, for 
the purposes of marriage as a civil contract by legalising marriages 
between a man and the sister of his deceased, but not of his divorced, 
wife. The Act validates as civil contracts in the United Kingdom 
marriages already contracted with a deceased wife’s sister solemnised in 
the United Kingdom, or in a foreign state or British possession where 
such marriage could lawfully be contracted (g).

On an indictment for bigamy, it appeared that the first marriage 
professed to be under the provisions of the Marriage Act, 183G, and the 
superintendent registrar produced the register returned to him by the 
registrar, who proved that lie was present at the marriage, that it was 
registered, that the parties signed their names, and he witnessed it ; and 
the superintendent registrar produced the register of the place where the 
marriage was celebrated, and the certificate he issued was produced and 
proved by him. A witness stated that he was present at the marriage, 
and that notice of it was duly given to the superintendent registrar, but 
the latter did not produce it, and said, if he had received it, he had left 
it at home ; it was contended, on behalf of the prisoner, that it was

('i) The table extends to planted 
Colonies, subject to changes effected by 
local legislation. See Major v. Miller, 
4 Australian ('. L. It. 215), and cf. Watts v. 
Watts 119081, App. Cas. 673.

(h) As to Scots law see Scots Act, 1507, 
c. 14. Fraser (2nd eel.), 105, 134. As to 
Italy aee A Bossdli ! 1902], l Ch. 761.

(r) Before this Act such marriages were 
voidable by sentence of an ecclesiastical 
Court during the lifetime of the parties. 
A marriage Je facto voidable for consan­
guinity, but not avoided by decree, would 
support an indictment for bigamy under 
! Joe. I. c. II (rep.).

W) It r. Chadwick, II <j.B. 173: 17 L. 
•I. M. C. 33. The law has been altered as

to this relationship by 7 Edw. VII. c. 47.
(<*) R. v. St. (liles in the Fields, Il V IV 

173. Where a woman proved that she ha-1 
a sister seven years older than herself, an-1 
that they were brought up together with 
their parents, and that she always believed 
that they were sisters, Erie, J., held tlii 
was sufficient evidence to prove that they 
were sisters. The witness having al- • 
proved that her sister married M. in I8W, 
and died in 1818, and the witness marrie I 
M. in 1849, Erie, J., held that this shew, d 
the latter marriage to bo void. R. e. 
Young, 5 Cox, 299.

(/) It. v. Brighton, 1 B & 8. 447. TV’s 
case is rut affected by 7 Edw. VII. c. 17

(U) Soc sa. I, 3 of the Act.

-
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incumbent on the prosecution to shew that the first marriage was cele­
brated in the registered building specified in the notice and certificate, 
to prove that due notice had been given to the superintendent registrar, 
and that the certificate of the notice had been duly issued. But, on a 
case reserved, all the judges present held the evidence sufficient (/<).

Upon an indictment for bigamy, which alleged that the prisoner 
married E. G. in a Wesleyan chapel duly registered for solemnising 
marriages (i), and afterwards in her lifetime married E. ()., a witness 
proved that he was present at the first marriage at the Wesleyan chapel 
in the presence of the registrar, and signed the register as a witness, and 
that the parties lived together as man and wife for two or three years. 
A witness proved that a certificate of this marriage was examined bv him 
with the register book, kept at the office of the superintendent registrar 
of the district, and that it was correct, and that it was signed by the 
superintendent registrar. This certificate contained a copy of the register 
which the registrar certified to be correct. The witness also proved that 
he examined another certificate with the register book at the office of 
the superintendent registrar, and that it was correctly extracted, and 
was signed by the superintendent registrar in his presence (/). The 
witness-also proved that another document was signed in his presence by 
the superintendent registrar, and that he examined it with the register 
at his office, and found it was correctly extracted (k). The reception of 
these documents was objected to, on the ground that certificates were 
not admissible to prove a marriage in a Wesleyan chapel, or that it was 
a place in which a marriage could be legally solemnised, or that, if 
admissible, they must be authenticated by the official seal of the registrar, 
and not under hand only. But the documents were admitted, and the 
prisoner convicted ; and it was held that the conviction was right, upon 
the ground that, independently of the two last-mentioned documents, 
there was prima facie evidence that the chapel was duly registered, and 
Whu therefore a place in which marriages might be legally solemnised. 
The presence of the registrar at the marriage, the fact of the ceremony 
taking place, and the entry in the registrar’s book, aided, as they were, 
by the presumption omnia rite esse acta, afforded prima facie evidence 
that the chapel was a duly registered place, in which marriages might be 
legally celebrated (/). So where on an indictment for bigamy the prisoner

(A) R. v. Hawes, 1 Den. 270. Where 
the production of the original register of 
marriages cannot be enforced, a witness, 
who has seen the register, may prove the 
hand writing of a party to a marriage therein 
registered, although such register be not 
produced. Kayer r. (ilossop, 2 Ex. 400.

(i) Under r, & 0 Will. IV. c. 85, h. 18.
0) This eertilicato was, ‘ I, the under­

signed, T. E. Austin, Superintendent Reg- 
istrar of the district of Luton, Ac., do here­
by certify tliât the Wesleyan chai>el, situate 
at Dunstable, in the county of Bedford, 
waa duly registered for the solemnization 
of marriages, pursuant to the Act 0 & 7 
Will. IV. c. 85, on the twenty-eighth day 
of November, 1845. (liven under my hand,

Ac., Tlios. Erskine Austin.'
(!•) This document was, ‘ Henry Mnn- 

waring and Eliza (loodman were married 
after notice, read at the Board of Uuanlians 
of the Luton Union, without licence. 
Thos. Erskine Austin, Superintendent 
Registrar.'

(/) R. v. Mnn waring, 1). & B. 1112; 2tl L. .1. 
M. c. in. Ptillook, c.lt.. and Will . J., 
thouuht that the certificate that the eha|>el 
had been duly registered was admissible and 
evidence of t lie fact. 0 & 7 Will. 1V. ce. 85, 
80; 7 Will. IV. A I Viet. e. 22 ; 5 A 1 Viet, 
e. 92 ; 8 A 0 Viet. c. 113 ; tt A 10 Viet. e. 
119 ; and 14 A 15 Viet. c. 99, were referred 
to on the trial. Willes, J., said: * It is a 
mistake to suppose that the provisions of
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was shewn to have been secondly married at a Wesleyan chapel 
not registered under 15 & 16 Viet. c. 36, and this marriage was proved 
by the registrar, who produced the certificate ; it was objected that 
there was no proof of the second marriage, or that it was invalid, 
having taken place in a chapel ; but Wight man, J., overruled the 
objections (>»).

In Sichel v. Lambert (n), in an action for goods sold there was a plea 
of coverture, and the defendant stated that she was married to J. L. at 
a Roman Catholic chapel ; that she and L. were both Roman Catholics, 
and were married by a priest in the way in which Roman Catholic mar­
riages are ordinarily celebrated, and that they lived together for some 
years, and she produced a certificate of the marriage from the priest who 
performed the ceremony, and a certificate shewing that the civil contract 
of marriage had been performed before the French Consul ; but there was 
no proof that the person who performed the ceremony was a priest, or 
that the chapel was a place licensed for marriages, or that the registrar 
was present at the time. The Court of Common Pleas held that it might 
be presumed that the chapel was licensed and the registrar present as 
well because sect. 39 of the Marriage Act, 1836, declares any person who 
wilfully solemnises a marriage in any other place than a registered building 
or in the absence of the registrar, guilty of felony, as because the ordinary 
rule omnia prasumuntur rite esse acta ought to prevail in such a case. In 
R. v. Cresswell (o), where a marriage was solemnised in a building in a 
parish situate a few yards from the parish church, at a time when the 
parish church was disused in consequence of its undergoing repairs, and 
after divine service had been several times performed in such building, 
it was presumed in favour of the marriage to have been duly licensed, 
although no proof was given of a licence by the bishop. Coleridge, 
said :4 We are of opinion that the marriage service having been performed 
in the place where divine service was several times performed, the rule 
“ omnia prasumuntur rite acta ” applies, and that we must assume that 
the place was properly licensed, and that the clergyman performing the 
service was not guilty of the grave offence of marrying persons in an 
unlicensed place. The facts of the marriage and other church services 
being performed there by a clergyman are abundant evidence from which 
the Court and a jury might assume that the place was properly licensed 
for the celebration of marriages ’ (p).

In R. v. Cradock (7), proof of marriage in a chapel in the presence 
of the registrar of the district and two witnesses was held to raise a 
prima facie presumption that the chapel was registered for the 
celebration of marriages.

Quakers and Jews.—The marriages between Jews, and Quakers or 
ex-Quakers may be celebrated according to the practice and usages of

14 & 16 Viet. c. 99, s. 14, arc anything more 
than cumulative, or that they give a rule 
and the only rule of evidence.' See It. t\ 
Cradock, 3 F. & F. 837. infra.

(m) It. r. Tilton, 1 F. & F. 64.
(#1) 16 C. It. (N. 8.) 781.
(o) I y.It.D. 446 ; 45 L. J. M. C. 77;

13 Cox, 126.
(/») Ah to the registration of Roimm 

Catholic cliajM-lH, see 6 & 7 Will. IV. e. k\ 
». 18 ; 7 Will. IV. & 1 Viet. c. 22, s. 36. and 
18 & 19 Viet. e. 81.

(7) 11863J 3 F. & F. 837.
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the Society of Friends (r) or the Jewish religion (#) on production of a 
certificate or licence of the civil registrar and without his attendance ((). 
The place where the marriage is celebrated need not be in a district in 
which the parties or either of them dwell (11). The statutes do not specify 
the number of witnesses necessary at these marriages but require registra­
tion of the marriage and signature of the register by two witnesses and the 
secretary of the synagogue or registering otlicer of the Quakers (r).

Such marriages are ordinarily proved by the production of a certificate, 
i.e. certified copy of the register, and by identification of the parties (w). 
But in the case of a marriage by Jewish rules it is said to be necessary 
also to prove (1) a contract of marriage (x) ; (2) that the witnesses to the 
marriage were not blood relations of the parties (//).

Marriages may be validly celebrated by Quakers or Jews before the 
civil registrar and in accordance with the statutory conditions required 
in such case (z), and it would seem that marriages by Jewish rules of Jews 
domiciled in England but within the English prohibited degrees are not 
valid in England (a).

Marriages by English Forms Outside the United Kingdom ‘ All
marriages solemnized within the British lines by any chaplain or officer or 
other person officiating under the orders of the commanding officer of a 
British army serving abroad shall be as valid in law as if the same 
had been solemnized within the United Kingdom with a due observance 
of all forms required by law * (b).

Where a soldier on service with the British army in St. Domingo, in 
1796, went with a woman to a chapel in the town, and the ceremony was 
there performed by a person appearing and officiating as a priest ; the 
service being in French, but interpreted into English by a person who 
officiated as clerk, and understood at the time bv the woman to be the 
marriage service of the Church of England. This was held sufficient 
evidence, after eleven years’ cohabitation, that the marriage was properly 
celebrated, although the woman stated that she did not know that the

(r) (l & 7 Will. IV. <*. 85. se. 2, IS : 111 * 
20 Viet. c. I HI. nm. 20. 21 ; 23 & 24 Viet, 
c. 18 ; 3.Ï & 30 Viet. c. 10.

(*) Ni*e 4 (Jeo. IV. e. 70, s. 31 ; 0*7 
Will. IV. e. 85, ss. 2. 10; HI* 20Viet. r. I 111. 
«s. 20. 21. Ami see Ruding r. Smith. I St. 
Tr. (N. S.) 1053, 1004, 1005: 2 llagg. 
(Consist.) 371.

(0 It is not required by the Marriage 
Acts, 1830, 1837, or 1840, and the Marriage 
Aet, 1808, does not apply to Quaker or 
Jewish marriages (01 & 02 Viet. e. 58, s. 13). 

(M) a A 4 Yivi. c. 72. s. ft.
(r) 0 & 7 Will. IV. e. 80, ss. 31. 40; 

10 & 20 Viet. c. 110. s. 22.
(«-) In Deane v. Thomas, M. & M. 301. 

a marriage lictween Quakers was proved 
by producing the register of the meeting 
house, signed by the parties and several 
subscribing witnesses, and calling one of 
the witnesses who proved the form of 
marriage by declaration of the parties 
at a monthly meeting of the sect to ho 
that usually considered as necessary to

marriage in the Society of Friends.
(x) It. r. Alt hausen. 17 Cox, 030. R. 

v. Nasillski, 01 J. V. 520. These decisions 
are of doubtful authority. In Horn r. 
Noel, 1 Camp. til. it was contended that 
the ceremony in the synagogue was merely 
a ratification of a previous written con­
tract, and that as such contract was 
essential to the validity of the marriage, 
it must be put in and proved, and this was

(V) Nathan r. Woolf [1800]. 16 Times 
L R. 250.

( i I idt
(,») Itr lie Wilton [19001. 2 Ch. 481.
(M 55 & 60 Viet. c. 23, s. 22. The 

section is declaratory of pre-existing law. 
As to registration of marriages outside the 
lT. K. of officers and soldiers of the King's 
land forces and their families, see 42 & 43 
Viet. c. 8. As to publishing on the King's 
ships at sea, the banns of an officer, seaman, 
or marine on the books of the ship, ace 8 
Edw. VII. c. 20.
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person officiating was a priest. BUenborough, C.J., in delivering bis 
opinion, considered the case, first, as a marriage celebrated in a place 
where the law of England prevailed (supposing, in the absence of any 
evidence to the contrary, that the law of England, ecclesiastical and civil, 
was recognised by subjects of England in a place occupied by the King’s 
troops, who would impliedly carry that law with them) and held that it 
would be a good marriage by that law : for it would have been a good 
marriage in this country before the Marriage Act, and consequently 
would be so now in a foreign colony, to which that Act does not extend. 
In the second place, he considered it upon the supposition that the law 
of England had not been carried to St. Domingo by the King’s forces, 
nor was obligatory upon them in this particular ; and held that the facts 
stated would be evidence of a good marriage according to the laws of 
that country, whatever it might be ; and that upon such facts every 
presumption was to be made in favour of the validity of the marriage (e).

On the authority of It. v. Millie (d) it was held that a marriage solem­
nised at the consulate office at Bey rout in Syria, according to the rites 
of the Church of England, between two British subjects who were mem­
bers of that church, by an American missionary, who was not in holy 
orders, was void (dd).

It. v. Millis (d) does not decide that marriages of British subjects in 
the colonies, or on board ship or elsewhere, where a clergyman cannot be 
obtained, are invalid (e). This was expressly declared in Beamish v. 
Beamish (/'), and in a case in India where no clergyman could be obtained, 
it was held that It. v. Millis did not apply (</).

The Foreign Marriage Act, 1892 (66 A- 66 Viet. <■. 28) (A), which deals 
with the marriage of British subjects outside the United Kingdom bv 
British marriage officers, provides by sect. 23 that ‘ nothing in this Act 
shall confirm or impair or in anywise affect the validity in law of any 
marriage solemnized beyond the seas otherwise than as herein provided, 
and the Act shall not extend to the marriage of any of the Royal family.’

Sect. 26 of this Act, after repealing former Acts as to marriages 
abroad (*), provides, subsect. 2, that, ‘ Every marriage in fact solemnized 
and registered by or before a British consul or other marriage officer in 
intended pursuance of any Act hereby repealed shall, notwithstanding

(c) It. v. Brampton, 10 East. 282. As to 
Ceylon law see Aronegary r. Vaigalie, (1 
App. Cas. 304.

(</) 11843] 10 Cl. A P. f>34. 8 K. R. 844. 
If/-/) Catherwond r. Caslon 11844 ]. 13 M. 

& W. 201. Roe R. r. Man waring, 20 L. .1. 
M. C. 10; l>. A II. 132.

(r) As to validation of certain marriages 
celebrated before duly 21, 1870, on public 
ships on a foreign station, see 42 & 43
Viet. SO

(/) OH. LC.274; 11 E. R. 786.
(il) Maclean v. Crist all, Perry, Oriental 

Cas. 75. The marriage of Christians in 
India is regulated by Indian Acta No. XV. 
of 1872. and No. II. of 1801. The Acts 
extend to Christian subjects of Ilia Majesty 
(/>. professing the Christian religion), in 
the territories of native princes, and

states in alliance with His Majesty. The 
Acta contain special provisions aa to 
native Christiana.

(h) This Act repealed, by sect. 20, the 
following enactments 4 (Ico. IV. c. 01 ; 
12 k 13 Viet. e. OK; 31 k 32 Viet. c. til ; 
33 k 34 Viet. c. 14, a. II ; 53 k 54 Viet, 
c. 47 ; 54 k 55 Viet. c. 74.

O’) The following enact ment a legalise cer­
tain marriages outside the U.K. ;—58 Geo. 
III. c. 84 (India). 5 Uco. IV. c. 08 (New­
foundland). 17 k 18 Viet. c. 88 (Mexico). 
21 & 22 Viet. c. 40 (Moscow, Tahiti, and 
Ningpo). 22 & 23 Viet. c. 04 (Lisbon). 
23 & 24 Viet. c. 80, and 27 A 28 Viet. e. 77 
(Ionian Islands). 30 & 31 Viet. c. 03 
(Mono Velho, Brazil). 30 k 31 Viet. e. 2 
(Odessa). 31 k 32 Viet. c. 01 (China). And 
see note (*•), mih, p. 085.
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suc h repeal or any defect in the authority of the consul or the solemniza­
tion of the marriage elsewhere than at the consulate, be as valid as if 
the said Act had not been repealed, and the marriage had been 
solemnized at the consulate by or before a duly authorised consul ;

‘ Provided that this enactment shall not render valid any marriage 
declared invalid before the passing of this Act by any competent Court, 
or render valid any marriage either of the parties to which has before 
the passing of this Act, lawfully intermarried with any other person.'

Colonial Marriages. —By 28 & 29 Viet. c. 64, after reciting that laws 
‘ have from time to time been made by the legislature of divers of her 
Majesty’s possessions abroad for the purpose of establishing the validity 
of certain marriages previously contracted therein, but doubts are 
entertained whether such laws are in all respects effectual for the afore­
said purpose beyond the limits of such possessions,’ it is enacted as 
follows :—

Sect. 1. ‘ Every law made or to be made by the legislature of any such 
possession as aforesaid, for the purpose of establishing the validity of 
any marriage or marriages contracted in such possession, shall have and 
be deemed to have had from the date of the making of such law, the same 
force and effect, for the purpose aforesaid, within all parts of her Majesty’s 
dominions, as such law may have had, or may hereafter have, within the 
possession for which the same was made : Provided that nothing in this 
law contained shall give any effect or validity to any marriage, unless at 
the time of such marriage both of the parties thereto were, according to 
the law of England (si), competent to contract the same.’

Sect. 2. ‘In this Act the word “ legislature ” shall include any 
authority competent to make laws for any of her Majesty’s possessions 
abroad, except the Parliament of the United Kingdom and her Majesty 
in Council ’ (see also (i Edw. VII. c. 30: 7 Edw. VII. c. 47).

Marriages under other Laws than English.—Where the first marriage 
was contracted outside England and not under English law, evidence 
must be given to prove that the marriage was in form and substance 
valid by the law of the country where it was contracted, and where the 
second marriage was contracted outside England it is necessary to shew 
that it was in point of fact valid by the law under which it was celebrated. 
The laws of other countries being matters of fact must be proved by 
evidence of experts conversant with that law (/) periti virtule officii or 
virtule profession™, such as a lawyer practising in the courts of the country 
whose law is in question, or a person having from professional research or 
experience a sufficient qualification (k).

This rule as to proof of non-English law of marriage applies to Scots, 
Irish, and colonial law as well as to the law of foreign states, and these 
laws being matters of fact it is impossible here to deal with them in detail.

Scotland.—The law of Scotland recognises irregular marriages as valid 
where satisfied that the parties meant to contract marriage (/).

(h) See 0 Edw. VII. c. SO.
0) Sussex Peerage Claim, 11 Cl. & F. 

85 (which overrules It. v. Dent, 1 C. & K. 
07). It. r. Covey, Dears. 32. See also It. 
r. Griffin, 14 Cox, 308: 4 L. It lr. 497 ;

and /.»«/, Vol. ii. p. 2130.
(*) Wilson v. Wilson 119031. 1». 157.
(/) De Thoren r. Alt.-Gen., I App. Cas. 

080. Dvsart Peerage Claim, 0 App. Cas. 
489.
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By 19 & 20 Viet. c. 90, s. 1, ‘ After the 31st of December, 1850, no 
irregular marriage contracted in Scotland by declaration, acknowledg­
ment, or ceremony, shall be valid, unless one of the parties had at the 
date thereof his or her usual place of residence there, or had lived in 
Scotland for twenty-one days next preceding such marriage ; any law, 
custom, or usage to the contrary notwithstanding’(w).

Where it appeared that the second marriage took place at Gretna 
Green, and upon the whole evidence the assent of the second wife was 
not ' distinctly and clearly proved,’ and, though the parties had lived 
together afterwards, the evidence tended rather to shew that they were 
living together in a state of concubinage, inasmuch as the prisoner still 
continued to address her by her maiden name, Alderson, B., directed the 
jury to find the prisoner not guilty (n). And where on an indictment for 
bigamy, to prove the second marriage in Scotland, a witness stated that she 
(being the sister of the second wife) was present at a ceremony performed 
by a minister of a congregation, but whether of the Kirk she did not know, 
in her private house in Edinburgh ; that she herself was married in the 
same way, and that parties were always married in Scotland in private 
houses ; that the prisoner and her sister lived together in her house ns 
man and wife for a few days after the ceremony ; and the jury found the 
prisoner guilty ; upon the question being reserved whether the evidence 
was sufficient to justify the verdict, it was held that, even supposing that 
the witness had been a competent witness for such a matter, her evidence 
did not prove a marriage in fact (o).

Ireland. -The rules as to prohibited degrees of consanguinity and 
affinity are the same, in Ireland as in England (p), and marriages within 
these degrees are absolutely void (ij) except in cases within 7 Edw. VII.
c. 17(f).

It would seem that the celebration of marriages between two 
Protestants by a Homan Catholic priest is still illegal and punishable (.?).

In Ireland at common law a marriage was not valid unless a clergyman 
in holy orders of the united churches of England and Ireland was present 
at the marriage ceremony. Where, therefore, A., a member of the 
Established Church in Ireland, went, in 1829, accompanied by B., a 
Presbyterian, to the house of C., a regularly placed minister of the 
Presbyterians of the parish where C. resided, and there entered into a

(m) I^twfonl r. I hi vis, 4 I1. I). HI. Tbia 
Act |iut nn end to (iretna Green marriages 
between |ieraona, minora ami ot liera, 
domiciled in England. Theae marriages, 
after certain doubts, bad been recognised 
aa valid in England. Gronmton e. Bcar- 
eroft, Hull. (N. 1'.) 113. Phillips r. Hunter, 
t H. BL lit, Eyre, C.J. Merton v. 
Merton, t H. BL 14#. And eee Ogden 
v. Ogden |HM>8|, V. 4ti.

(n) R. v. (indium 2 Lew. 117. In the 
same ease the same learned judge refused 
to admit the certificate aa evidence of the 
marriage.

(o) R. r. l'ovey, Dears. 32: 22 L. .1. M. 
('. 11*. In l^ijisley r. Grierson, I H. L. C. 
41*8, it was held that illicit cohabitation in 
Scotland begun in the lifetime of a husband.

and continued after his death, continues to 
lienr an illicit character, unless then* be 
a clear change in its character after the 
death of the husband is known to the 
parties.

(/>) By the Irish Statutes, 28 Hen. VIII. 
e. 2 ; 33 Hen. VIII. e. II ; 2 Eli/, e. I, a. 2.

(q) By Lord Lyndhuist's Act, <i A ti Will. 
IV. e. 54. mile. p. 090.

(r) As to pre-contracts without conaum 
mation, see 12 Geo. I. e. 3, a. 3 (Ir. ).

(a) See 12 Geo. I. c. 3. s. I. R. r. 
Taggart, 2 Cox, 50. This Act is re]waled 
to an extent difficult to undciatund bv 
3 & 4 Will. IV. c. 102, s. I, and is modified 
aa to mixed marriages by 33 & 34 Viet 
o. 110, -s. St, :t:t. 3S-IO.
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present contract of marriage with the said B., the minister performing a 
religious ceremony between them, according to the rites of the Presby­
terian church, and A. and B. lived together as man and wife for some 
time afterwards ; but A., afterwards during B.’s life, married another 
person in a parish church in England ; it was held, on an indictment for 
bigamy (under 10 Geo. IV. c. 34 (rep.)), that the first contract thus 
entered into was not sufficient to support the indictment (/).

A woman was married in 1799, at her father’s house, in Ireland, in the 
presence of the friends of both families, by a clergyman of the Church of 
England, who had been curate of the parish for eighteen years. The 
parish church was standing, but persons of respectability wrere usually 
married at their own houses ; the parties lived together for several years 
following as man and wife. Upon objection to the validity of this 
marriage, Best, C.J., said : ‘ 1 know of no law which says that celebration 
in a church is essential to the validity of a marriage in Ireland. The 
English Marriage Act does not apply, and I am aware of no Irish law 
which takes marriages performed in that count ry out of the rules which pre­
vailed in this before the passing of that Act.' Dalrymple v. Dalrymple («) 
has placed it beyond a doubt that a marriage so celebrated as this has been 
would have been held valid in this country before the existence of that 
statute (»’). Where in support of a plea of coverture it was proved that 
Mrs. Q., in 1842, married Mr. Q. at the house of the Rev. F. M., and 
Mr. M.’s widow produced his letters of orders shewing that he had been 
ordained deacon and priest by bishops of the Established Church, and 
also proved that when persons were married at their house, her husband 
always made an entry in a register book, which she produced, and also 
gave a certificate of the marriage to the persons married ; and the register 
contained an entry of the marriage of Mr. and Mrs. Q.,and Mrs. Q. proved 
that she married Mr. Q. as before mentioned, and produced the certificate 
given to her bv Mr. M. ; Parke, B., held that the certificate was admissible 
as a part of the transaction ; but not the register ; and that the marriage 
was valid ; for although it was not celebrated in a church, it was a valid 
marriage at common law (w).

Where a woman, being a Roman Catholic, and a man, being a Protest­
ant, went in 1826 before W., a clergyman residing in Dublin, who, in his 
private house, read to them the marriage service, and in the course of it 
asked her whether she would be the wife of the man, and asked him 
whether he would be her husband, to which question both of them 
answered, ‘ I will ’ ; W. was reputed to be a clergyman of the Established

(0 R. v. Milli* [1843J. 8 K. R. 814: 10(1.
& K. 534. The cose was tried at assizes 
and a special verdict found which was 
removed by certiorari into the Court of 
Queen's Bench. Perrin and Crampton, JJ., 
held the first mi, triage good ; hut Penne- 
father, C.J., and Burton, J„ held it to 
he void. In order that * error' might he 
brought in the House of Lords. Perrin, 
J., withdrew his opinion, and judg­
ment was given for the prisoner. In 
the House of lairds, Lord-» Brougham, 
Denman, and Campla-ll held the first 
marriage good ; hut the Lord Chancellor

(Lyndhurst), Lord Cottenham, and Lord 
Ahinger held it void ; whereupon, accord• 
ing to the ancient rule in the law. Hem fier 
praHumitur pm nei/ante, judgment was 
given for the defendant. In Beamish r. 
Beamish, » H. L. C. 274; Il K. R. 735. 
it was held that this judgment was as much 
binding as if it had pronounced nemine 
diiuentieiite.

(»/) 2 Hagg. (Consist.) 54.
(r) Smith v. Maxwell, By. & M. 80. 
fut) Stockhridge v. Quicke, 3 C. & K. 

305. Sec 7 & 8 Viet. c. 81, po*t. p. 1004.
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Church, and a document purporting to he letters of orders signed and 
sealed by the late Archbishop of Tuam, dated in 1799, whereby the 
archbishop certified that lie had ordained W. a priest, and which letters 
were found among WVs papers at the time of his death in July, 1829, 
was admitted without proof of the handwriting or seal of the archbishop 
as being more than thirty years old. It was held that this document 
was properly received in evidence, being above thirty years old : if it 
had been only signed there could have been no question as to its admis­
sibility, but it was, in fact, also sealed ; but though an archbishop is a 
corporation sole for many purposes, yet such a certificate has no relation 
to his corporate character, and the seal must be considered as the seal of 
the natural person, and not of the corporation ; and consequently that 
there was sufficient evidence of the marriage (x).

In a case in 1815 at the Old Bailey, a question was made, whether a 
marriage of a dissenter in Ireland performed in 1787 by a dissenting 
minister in a private room, was valid. It was contended on behalf of 
the prisoner, who was indicted for bigamy, that the marriage was illegal 
from the clandestine manner in which it was celebrated ; and several 
Irish statutes were cited, from which it was argued that the marriage of 
dissenters in Ireland ought at least to be in the face of the congregation, 
and not in a private room. But the recorder is said to have been clearly 
of opinion that this marriage was valid, on the ground that as, before 
Lord Hardwicke’s Act (26 Geo. II. c. 33), a marriage might have been 
celebrated in England in a house, and it was only made necessary by the 
enactment of positive law, to celebrate it in a church, some law should 
be shewn requiring dissenters to be married in a church, or in the face 
of the congregation, in Ireland, before this marriage could be pronounced 
to be illegal : whereas one of the Irish statutes, 21 & 22 Geo. III. c. 25 (//), 
enacted that all marriages between Protestant dissenters, celebrated by 
a Protestant dissenting teacher, should be good, without saying at what 
place they should be celebrated (z).

Under the Marriages (Ireland) Act, 1814 (7 & 8 Viet. c. 81), passed to 
remove the mischiefs created by t he decision in R. v. Mill is (ante, p. 
1(103). a marriage may be lawfully solemnised in certain registered places 
of public worship or before a registrar.

By sect. 4, ‘ Marriages between parties, both or either of whom are 
Presbyterians, may be solemnized between 8 a.m. and 2 p.m., with open 
doors, according to the forms used by Presbyterians, in certified meeting­
houses, by licence of a Presbyterian minister or by publication of 
banns’ (a).

Sect. 32. * After any marriage shall have been solemnized it shall 
not be necessary in support of such marriage to give any proof of the actual

(.r) R. v. Bathwick, 2 II. A AM. (KM).
(y) Repealed in 187» (S. L R. lr.). All 

the enactmonta of the Irish Parliament 
relating to |arsons forbidden to solemnise 
marriage arc repealed except 12 CJeo. I. 
c. 3, s. I, which is against clandestine 
marriages. Vide mile, p. 1002, note (*).

(c) R. r.----- , Old Bailey, .lan. Hess.
IS 15, cor. Silvester. Recon 1er, MS. The 
prisoner was an officer in the army ; and

his first marriage, u|mhi which this question 
was raised, took place in 1787, at I London­
derry. The second marriage was cele­
brated in Ixmdon according to the cere­
monies of the Church of England.

(«) A marriage before this Act by a 
Presbyterian minister in Ireland was held 
void. R. i*. Millis, ante. p. 1003. The mar­
riage laws in Ireland are not altered by 
4» A M Viet. c. 14.
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dwelling of either of the parties previous to the marriage, within the district 
or presbytery (as the case may be), wherein such marriage was solemnized, 
for the time required by this Act, or of the consent of any person whose 
consent thereunto is required by law (b) ; and where a marriage shall 
have been solemnized in a certified Presbyterian meeting-house, it shall 
not be necessary to prove that either of the parties was a Presbyterian, 
or, if the marriage was by licence, that the certificate required to be 
delivered to the minister granting such licence had been so delivered, or, 
where the marriage was by banns, that a certificate of the publication of 
banns had been produced to the minister by whom the marriage was 
solemnized, in cases where such production is required by this Act ; nor 
shall any evidence be given to prove the contrary of any of these several 
particulars in any suit touching the validity of such marriage, or in which 
such marriage shall be questioned.'

Bv sect. 49, ‘ Except in the case of marriages by Roman Catholic priests, 
which may now be lawfully celebrated, if any person shall knowingly and 
wilfully intermarry after the said thirty-first day of March [1845] in any 
place other than the church or chapel or certified Presbyterian meeting­
house, in which banns of matrimony between the parties shall have been 
duly and lawfully published, or specified in the licence, where the marriage 
is by licence, or the church, chapel, registered building or office, specified 
in the notice and registrar’s certificate or licence as aforesaid, or without 
due notice to the registrar, or without certificate of notice duly issued, or 
without licence from the registrar, in case such notice or licence is necessary 
under this Act, or in the absence of a registrar where the presence of a 
registrar is necessary under this Act, or if any person shall knowingly or 
wilfully, after the said thirty-first day of March, intermarry in any 
certified Presbyterian meeting-house without publication of banns, or 
any licence, the marriage of all such persons, except in any case 
hereinbefore excepted, shall be null and void/

By the Marriage Law (Ireland) Amendment Act, 1863 (26 & 27 Viet, 
c. 90), s. 11, in the case of all marriages which may legally be solemnised 
in Ireland and do not come within the Marriages (Ireland) Act, 1844, 
or any Act amending it, the parties about to contract the marriage must 
produce to the clergyman celebrating the marriage a certificate in the 
form prescribed by the Act (schcd. A.) from the registrar of the district 
in which the marriage is to be solemnised. The certificate is to bo 
signed by the parties, and the witnesses not less than two, and the 
clergyman, and within three days of the marriage to be posted to the 
registrar, and by him entered upon the register (s. 13).

The Matrimonial Causes and Marriage Law (Ireland) Amendment 
Act, 1870 (c), contains provisions as to the churches in which marriages 
may be celebrated (s. 32), the solemnisation of marriages (s. 33), and as to 
the grant of licences for marriages by certain specified officials (ss. 34-37), 
including the secretary of the conference of the Methodist or Wesleyan 
Church in Ireland (d).

(6) This to some extent niters the law of 
Ireland as laid down in K. v. Jacobs. 1 
Mood. 140, that want of consent under 
U (ico. II. c. 11 (Ir. rep.) made the marriage

voidable only if proceedings were taken 
within the year.

(r) Amended in 1871 (.‘14 & 35 Viet. c. 40). 
(</) 34 & 35 Viet. c. 49, s. 21.
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By sect. 38, ‘ a marriage may, notwithstanding anything to the 
contrary hereinbefore in this Act contained, be lawfully solemnized by a 
Protestant Episcopalian clergyman between a person who is a Protestant 
Episcopalian and a person who is not a Protestant Episcopalian, and by a 
Homan Catholic clergyman between a person who is a Homan Catholic 
and a person who is not a Homan Catholic, provided the following 
conditions are complied with :—

1st. That such notice is given to the registrar and such certificate 
is issued as at the time of the passing of this Act is required by 
the Marriages (Ireland) Act, 1844, as amended by the Marriage 
Law (Ireland) Amendment Act, 1803, in every case of marriage 
intended to be solemnized in Ireland according to the rites of 
the united Church of England and Ireland, with the exception 
of marriages by licence or special licence, or after the publication 
of banns.

2nd. That the certificate of the registrar is delivered to the clergy­
man solemnizing such marriage at the time of the solemnization 
of the marriage.

3rd. That such marriage is solemnized in a building set apart for 
the celebration of divine service, according to the rites and 
ceremonies of the religion of the clergyman solemnizing such 
marriage, and situate in the district of the registrar by whom 
the certificate is issued.

4th. With open doors.
5th. That such marriage is solemnized between the hours of eight 

in the forenoon and two in the afternoon, in the presence of two 
or more credible witnesses.’

Sect. 30, after repealing 19 Geo. II. c. 13 (Ir.), as to avoiding marriages 
between Papists and certain Protestants, enacts that ‘ any marriage 
solemnized by a Protestant Episcopalian clergyman between a person 
who is a Protestant Episcopalian and a person who is not a Protestant 
Episcopalian, or by a Homan Catholic clergyman between a person who 
is a Roman Catholic and a person who is not a Homan Catholic, shall be 
void to all intents in cases where the parties to such marriage knowingly 
and wilfully intermarried without due notice to the registrar, or without 
certificate of notice duly issued, or without the presence of two or more 
credible witnesses, or in a building not set apart for the celebration of 
divine service, according to the rites and ceremonies of the religion of 
the clergyman solemnizing such marriage ’ (e).

By 34 & 35 Viet. c. 49, s. 27, ‘ Whenever a licence for the marriage 
of a Homan Catholic with a person not a Homan Catholic shall have been 
issued, pursuant to ss. 25 or 20 of this Act, such marriage may lawfully 
be solemnized by a Homan Catholic clergyman between such persons ’ (/).

Subsisting. —The prosecution must prove that the first husband or 
wife was alive at the date of the second marriage. This fact may be

(e) See a. 32. a. 1. R. v. .Sunderland, 1 Lew. 109 ; !’.
( f) Before these Acts a marriage cele- v. Orgill, 9 C. & I*. 80; Swift v. Swift, 3 

I .rated in Ireland between a Roman Knapp, 303. Yelvorton r. Yelverton, 
Catholic and a Protestant by a Roman Hou.sc of Lords, per Ixml Wonaleydale. 
Catholic priest was void. 19 Geo. II. c. 13,
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established by the appearance in Court and identification of the party, 
or by any person who knows the parties and can distinctly prove that the 
first husband or wife was alive at the crucial date.

In Reed v. Norman (</), where a daughter wrote to her father in 
America and the fact that she about two months afterwards received a 
letter in reply in his handwriting dated 31st May, 1836, was held to be 
evidence that he was then alive.

There is no presumption of death from the mere fact that it is long 
since the first husband or wife was last seen or heard of (h).

In R. t\ Lumley (»), the prisoner was convicted of bigamy. The first 
marriage was with V., in the year 1836. The second marriage was with 
L., on July 9, 1847. The prisoner lived with V. till the middle of 1843, 
when they separated, and from that time no more had been heard of him. 
There was no evidence as to his age. The judge at the trial directed the 
jury that it was a presumption of law that V. was alive at the time of the 
second marriage. Upon a case reserved it was held, that there was no 
presumption of law that life continued for seven years, or for any other 
period after the time of the latest proof of the life of the party, and that 
it was a question of fact for the jury, under the circumstances of each case, 
whether a person be alive or dead at any time within the interval of seven 
years, at the termination of which the protection afforded by statute in 
cases of bigamy comes into operation, and the conviction was quashed.

In R. v. Wiltshire (;), the prisoner had married E. E. in 1864, and 
while she was still alive lie, in April, 1868, married A. L. He was convicted 
of bigamy for this, and in 1879 he married C. L., and while C. L. was still

(g) 8 C. & V. 65. Denman, . held 
in the same case, that the postmark was 
evidence that the letter was put into the 
post, but that the letter might have been 
written at any time, and therefore proof 
was given that it was in reply to the 
daughter's letter ; but this seems to have 
been unnecessary, for the date is prnna 
facie evidence of the time when an instru­
ment is written. See R. r. Harhomc, 2 
A. & E. 540. Sinclair e. Haggalcy, 4 M. & 
W. 313. Hunt v. Massey. f> It. & Ad. 003. 
Votez v. (îlossop, 2 Ex. 101. Anderson r. 
Weston, ll Ring. (N. C.) 296. Morgan v. 
Whitmore, 0 Ex. 71 It.

(h) See It. r. Lumlcv, L. It. 1 C. ('. It. 
l!Hi. It. r. Wiltshire, li Q.lt.l). 3110, infra.

(i) L. It. I C. C. It. 101); 38 L. J. M. C. Hit. 
In an indictment for bigamy it is incum- 
lient on the prosecutor to prove to the satis­
faction of the jury that the husband or wife, 
as the case may be, was alive at the date 
of the second marriage, and that is purely 
a question of fact. The existence of the 
|tarty at an antecedent period may or may 
not afford a reasonable inference that lie 
was living at the subsequent date. If, for 
example, it were proved that he was in 
g*tod health on the day preceding the second 
marriage, the inference would Is* strong, 
almost irresistible, that he was living on 
the latter day, and the jury would in all

probability find that lie was so. If, on the 
other hand, it were proved that he was then 
in a dying condition and nothing further 
was proved, they would probably decline to 
draw that inference. Thus the question is 
entirely for the jury. The law makes no 
presumption either way. The eases cited 
of K. v. Twyning, 2 M. & W. 8114 ; R. r. 
Harborne, 2 A. & K. 540; and Doc d. 
Knight r. Nepean, 5 B. & Ad. 81), ap|iear 
to establish this projiosition. Where tho 
only evidence is that the |wrty was living 
at a jieriod which is more than seven years 
prior to the second marriage, there is no 
question for the jury. The proviso in the 
Act then comes into operation, and exon­
erates the prisoner from criminal culpa­
bility, though the first husband nr wife 
lie proved to have been living at the time 
when the second marriage was contracted. 
The legislature by this proviso sanctions a 
)resumption that a |>crson who has not 
wen heard of for seven years is dead ; 
but the proviso affords no ground for the 
converse proposition, viz., that when a 
party has been seen or heard of within 
seven years a presumption arises that he 
is still living. That is always a question of 
fact. Nee Murray r. K., 7 Q.B. 700. R. v. 
Apley, I Cox, 71.

(/) 0 Q.B.D. 366 ; 50 L J. M. C. 57.
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alive he, in September, 1880, married E. M. For this last marriage he 
was again indicted for bigamy, the indictment charging that ‘ his wife 
CV was then alive. There was no evidence that E. E. was alive at the 
date of the prisoner's marriage to C. L.,—which would have made that 
marriage invalid, -and the judge held that under the circumstances the 
burden of proving that E. E. was alive at that date lav on the prisoner. 
He was convicted, but the Court quashed the conviction on the ground 
that it was a question for the jury whether upon the facts proved E. E. 
was alive at the date of the prisoner’s marriage to C. L. If E. E. was 
alive at the date of the prisoner’s marriage to C. L. that marriage was 
void (jj) ; and that marriage being void, the subsequent marriage, with 
E. M. would not bo bigamous, unless the prisoner could be shewn to have 
known of E. E.’s having been alive within the seven years, and even in 
that case he could not have been convicted on the indictment as it stood.

Continual Absence for Seven Years.—21 & 25 Viet. e. 101), s. 57, does 
not extend to ‘ any person marrying a second time, whose husband or 
wife shall have been continually absent from such person for the space 
of seven years then last past, and shall not have been known by such 
person to be living within that time ’ (k).

This exception is available only as a defence to an indictment for 
bigamy, and even if proved does not validate the second marriage (/).

Where there has been such absence, the burden of proof is not upon 
the prisoner to shew that it was not known to him or her that the wife 
or husband was living within such time. On an indictment for bigamy, 
it was proved that the prisoner and his wife had lived apart for seven 
years, and that the prisoner then married again. There was no evidence 
of the prisoner’s knowledge of the existence of his first wife at the time 
he married again. The prisoner was convicted. It was held, that the 
burden of proof that the prisoner did not know that his wife was alive 
at the time he contracted the second marriage was not on the prisoner, 
and that the conviction could not be sustained (m).

But where there was no evidence of any separation or of the date when 
the prisoner last saw his wife, it was held that the presumption was that 
the first wife was living at the time of the second marriage, although it 
took place seventeen years after the first marriage (n).

Even where the first husband or wife has not been continually absent 
for seven years it is a good defence to prove a bona fide belief upon reason­
able grounds that at the time of the second marriage the first husband 
or wife was dead (o). Such bona fide belief is not sufficient unless proper 
and reasonable inquiries have in fact been made by the prisoner (/>).

(//) Them living evidence that E. E. wan 
alive in 1 SliH, in the absence of evidence to 
the contrary she must lie presumed to havo 
been alive in 1870, though lier disappear­
ance for over seven years would be a bar 
to conviction for bigamy with E. M. Vide

Ü ) Sec 1 Hale, 003 ; 3 Co. Inst. 88; 4
HI. Com. Ml ; I East I». C. 400 ; R. v.
Cullen, I» C. & 1\ 081 : It. v. Jones, C. &
M. Oi l ; It. v. Briggs, 1). & II. 08.

(/) 4 II). Com. 104, note.

(m) R. r. Curgerwen, L. It. I C. C. It. I. 
See It. v. Heaton, 3 F. & K. 810.

(n) It. v. Jones, Il Q.ll.l). 118.
(o) It. v. Toison, 23 Q.ll.l). 108, 

Coleridge, L.C.J., Hawkins, Stephen, Cave. 
Day, A. !.. Smith. Wills, (Iraniham, and 
Charles, JJ. : dins. Denman, Field, Manisty, 
JJ.. and Pollock and Huddleston, HB., vide 
mile, p. 101.

(/-) It. r. Thomson (10051, 70 J. I*. (I, 
Itosan<|uet, Common Serjeant. Vf. It. r. 
Sellars 11005], 0 Canada Crim. Cas. 153.



CHAP. XII ] 1009Of Bigamy.

But the fact that the prisoner deserted his first wife does not 
deprive him of the defence created by the exception or that of bom fide 
belief (7).

Second Marriage. It is necessary to prove that the prisoner went 
through a form of marriage with the second consort which, but for the 
existence of the impediment of the former marriage, would have been 
recognised as a marriage valid in form by the law under whose forms it 
was celebrated. The words of the statute, ‘ whosoever being married shall 
marry any other person,’ are to be read as though they were. ‘ whosoever 
being married shall go through the form and ceremony of marriage,’ and 
the form and ceremony gone through must he such as is known to 
and recognised by the law as capable of producing a valid marriage, and 
such a circumstance as that the parties arc within the forbidden degree 
of consanguinity will not prevent the marriage from being bigamous. 
Where a married woman went through the ceremony of marriage with 
her deceased sister’s husband, it was held that although such second 
marriage was void under the Marriage Act, 1835 (5 & G Will. IY\ c. 54, s. 
2, ante, p. 990), yet she had committed the. crime of bigamy (r).

Where the prisoner's first wife being dead, he married again, and 
subsequently went through the form of marriage with his first wife’s 
niece, that marriage was held to be void, but it was also held that the 
prisoner was rightly convicted of bigamy (.v).

Where in order to establish a charge of bigamy in a divorce suit it 
was proved that the husband married a woman in Australia according 
to the forms of the Church of Scotland, but there was no proof that such 
forms were recognised as legal by the laws of the colony, it was held that 
the bigamy was not established (t).

(9) R. v. Faulkes, Ilf T. L. R. 280, 
Kennedy, .1, Of. R. r. Si liera (1004J, 
N. S. XV. State Rep. 320.

(r) R. v. Brawn. I ('. & K. 144, Denman, 
C..J. Such marriages contracted in the 
I'.K. are no longer void or voidable as 
civil contracts, and such marriages con­
tracted before Aug. 28. I!H>7. are with 
certain savings declared valid (7 Edw. \"ll. 
c. 47, s. 1). Marriage with the sister of a 
divorced wife is during the lifetime of the 
letter still unlawful, e. :t (2).

(») R. v. Allen, L R. 1 C. V. It. 307.41 L. 
•1. M. ('. 07, which overrules the de cision in 
R. v. Fanning, 10 Cox,411 (Ir.). that bigamy 
was not committed in respect of a marriage 
by a Roman Catholic priest, of a Protestant 
to a Catholic, declared void bv the Irish 
Act. 10 (Zeo. II. c. 13. Of. It. r. Wright. 
28 Ir. L. T. R. 131. In R. r. Allen the 
Court said: ‘ In thus holding, it is not at 
all necessary to say that forms of marriage 
unknown to the law, as was the case in 
Burt v. Burt, infra, would suffice to bring 
a ease within the operation of the statute. 
We must not be understood to mean that 
every fantastic form of marriage to which 
parties might think proper to resort, or 
that a marriage ceremony |M*rformcd by an 

VOL. I.

unauthorised person, or in an unauthorised 
place, would be a “ marrying ” within the 
meaning of the 57th section of the 21 & 25 
Viet. It will be time enough to deal with 
a case of this description when it arises. 
It is sufficient for the present pur|>ose to 
hold, as we do, that where a person already 
bound by an existing marriage goes through 
a form of marriage known to and recognised 
by the law as capable of producing a valid 
marriage, for the purpose of a pretended 
and fictitious marriage, the case is not the 
less within the statute by reason of any 
s|H>cial circumstances which, independently 
of the bigamous character of the marriage, 
may constitute a legal disability in the 
particular parties, or make the form of 
marriage resorted to specially inapplicable 
to their individual case.’

(/) Burt t«. Burt, 29 L. J. P. & M. 133, 
approved in R. r. Allen, supra. It has been 
Ivlil by a majority of the Court in Ireland 
that where the first marriage is shewn to 
have been contracted in a foreign state 
according to the laws of the Roman 
Catholic church it will be presumed to be 
valid without proof of the law of that state 
relating to marriage. R. v. Criilin, 14 Cox, 
308.

3t
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Dissolution or Nullification. —If the first husband or wife is proved to 
have been alive at the date of the second marriage, it is for the defence 
to prove the dissolution or nullification of the marriage and not for the 
prosecution to negative it.

The third exception to sect. 57 (ante, p. 1180) provides that the 
section shall not extend to any person who at the time of such second 
marriage shall have been divorced from the bond of the first marriage by 
a Court of competent jurisdiction (w). A judicial separation which has 
the effect of a divorce a tnensâ el thoro is not within the exception (c). 
Under the Act of James, if a divorce a vinculo had been decreed, though 
an appeal by one of the parties suspended the sentence, a marriage 
pending the appeal was aided by the exception in that statute (w).

Under the present law a divorced person may marry again immediately 
after the decree of divorce has been made absolute, if the time limited 
for appealing has expired and no appeal has been presented, or if the 
appeal presented has been dismissed or on the appeal the marriage has 
been dissolved (x).

To avail as a defence the divorce must be by statute (y) or by the 
judgment of a Court having jurisdiction to dissolve the first marriage. 
It would seem that the words, * by a Court of competent jurisdiction,' in 
sect. 57 apply to divorce a vinculo as well as to nullity.

It is immaterial where the divorce was granted if the Court granting 
it had jurisdiction to pronounce a decree of divorce between the 
parties. This jurisdiction, according to the English view of inter 
national law, depends on the domicil of the husband at the date of the 
proceedings.

In Lolley’s case (z) the prisoner was indicted under 1 Jac. I. c. 11, for 
bigamy. Both his marriages were in England ; but before his second 
marriage his wife had obtained a divorce a vinculo from him in the 
Commissary or Consistorial Court of Scotland (a). It appeared that he 
took his wife into Scotland, that she might be induced to institute a suit 
against him there ; and that he cohabited with a prostitute there, for the 
very purpose of irritating his wife, and furnishing ground for the divorce. 
The question then arose whether the Scotch divorce came within the 
exception in the statute of James. The point was reserved. The judges 
were unanimous that no sentence or act of any foreign country or state

(«) The Act of James did not apply 
where the lirai marriage was between 
H-rsons below the age of consent, 3 Co. 
nst. 59, nor where a divorce a metud et 

th iro has been granted. 1 Hale, t!94. 3 Co. 
Inst. 89. 1 Hawk. c. 42, s. 5. 4 Bl. Com.
lt»4. Middleton's case, Old Bailey. 14 Car. 
II. Kelt J.) 27. And sec 1 Hast, V. C. 407.

(r) Matrimonial Causes Acts, 1857 (20 
Sc 21 Viet. c. 85), s*. 10, 27. and 1884 (47 
Sc 48 Viet. c. 08). s. 5.

(to) 3 Co. Inst. 89. 1 Hale, 094, citing 
Co. 1*. ('. c. 27, p. 89, and stating further 
that if the sentence of divorce be reversed 
or recalled, a marriage afterwards is not 
aided by the exception, though there was 
once a divorce.

(x) The appeals are now usually from 
the decree nisi, 20 & 21 Viet. c. 85, s. 57 : 
44 Si 45 Viet. e. 08, hs. 9, 10. See Chlch 
eater r. Mure, 32 L. J. Mat. 140.

(y) Ah in the ease of marriages of persons 
domiciled in Ireland.

(x) K. & H. 297 & MS. Bayley, J.
2 Cl. & F. 507n. The case is referred 
to by the Lord Chancellor in Tovey r. 
Lindsay, 1 Dow. (H.L.) 117,and see 5Evans. 
Coll. St. 348, note (4).

(«) Upon the subject of the dissolution 
of marriages, celebrated under the English 
law, by the Consistorial Court of Scotland, 
see a publication of Reports of some 
Decisions of that Court, by James Fergus- 
son, Esq., Advocate, one of the judges.
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could dissolve an English marriage a vinculo for grounds on which it was 
not liable to be dissolved a vinculo in England ; and that no divorce of 
an Ecclesiastical Court was within the exception in the third section of 
the statute, unless it was the divorce of a Court within the limits to which 
that statute extended (b). The judges gave no opinion upon the husband’s 
conduct in drawing on his wife to sue for the divorce, because the jury 
had not found fraud.

It is clear that in Loi ley's case the domicil of the husband was 
English and not Scotch (c), and the case has been much commented upon, 
and must be treated as either wrong in itself or as inapplicable to the 
words of the present statute, which contains the words ‘ any Court of 
competent jurisdiction,’ and is not limited like the Act of James to 
Ecclesiastical Courts. According to the ruling decisions, both in the 
House of Lords (d) and in the Privy Council (c), the test of competency 
of a Court to grant a divorce a vinculo depends not on the place where 
the marriage was celebrated nor on the nationality of the parties, but on 
the bond fide existing domicil of the husband at the date when the Court 
is asked to exercise its jurisdiction (/). The English Courts will, however, 
recognise a decree of divorce by a Court not of the domicil if the Court 
of the domicil would recognise the decree (#/).

The English Courts will recognise as valid the decision of a 
competent Christian tribunal, dissolving the marriage between a person 
domiciled in the country where such tribunal has jurisdiction, and 
an English woman, when the decree of divorce is not impeached 
by any species of collusion or fraud, and this although the marriage 
may have been solemnised in England, and may have been dissolved 
for a cause which would not have been sufficient to obtain a divorce in 
England (h).

The fourth exception to sect. 57 (ante, p. 980) is that the Act shall not 
extend ‘ to any person whose former marriage shall have been declared 
void by the sentence of any Court of competent jurisdiction/ It was 
resolved upon the Act of James, by all the judges, that a sentence of the 
spiritual Court against a marriage, in a suit of jactitation of marriage, was 
not conclusive evidence so as to stop the counsel for the Crown from proving 
the marriage ; the sentence having decided on the invalidity of the marriage 
only collaterally, and not directly ; and further, admitting such sentence to 
be conclusive, yet that counsel for the Crown might avoid the effect of such 
sentence, by proving it to have been obtained by fraud or collusion (»).

(/>) The words of 1 Jac. I. c. 11, were 
‘ divorced by any sentence in the 
siaslical Court.' The words of s. 57 u-e, 
* divorced from the bond of the fin-t 
marriage.’ ‘ These words are so much mon. 
general, that it may be contended t liât 
they except every case where, according 
to the laws of the country where the 
divorce takes place, there is a legal divorce 
a vinculo matrimonii, and the words “ any 
Court of competent jurisdiction ” in the 
next clause, instead of the words “ the 
Ecclesiastical Court,” in 1 Jac. 1. c. 11, 
seem to favour this view of the exception.’ 
C. 8. (1.

(c) See Harvey v. Farnie, 5 I*. 1). 153 ; 
(i 1\ D. 35, Le Mesurier r. Ui Mesurier 
118961. A. C. 617. Hater v. Hater (1UUH|. 
P. 209. 229, 235.

(d) Harvey v. Farnie, 8 App. Cas. 43.
(e) Le Mesurier v. Le Mesurier, ubitup.
(f) As to circumstances under which a 

wife may be entitled to seek dissolution 
in the country where she resides. See 
Ogden v. Ogden [19081. P. 4(1. 82.

(<J) Armitagc v. Alt.-Gen. [1906], P. 135.
(h) Harvey v. Farnie, ubi sup. Of. 

Hater v. Hater, ubi sup.
(i) Duchess of Kingston’s case [17701. 20 

St. Tr. 356 ; 2 Smith, L C. (11th ed.) 731.
3 t 2



1012 Offences as to Marriage. [book ix.

There is no exception in the Act where marriages arc within the age 
of consent (/).

The dissolution or nullification of the marriage must be proved by 
producing the private Act (k) or the judgment, decree, or sentence of the 
Court which purported to dissolve or annul the marriage, and by estab­
lishing the competence of the tribunal to grant a decree which is valid 
according to English views of international private law.

It has been held that a Jewish divorce can only be proved by producing 
the document of divorce delivered by the husband to the wife (l). But 
this ruling, if good for any purpose (m), does not apply to dissolution or 
nullification in England of a Jewish marriage, and if still applicable to such 
divorces granted abroad must be supplemented by evidence that such 
divorce was valid in the country in which it took place, e.g. in Turkey, 
where marriage and divorce are regulated by the law of the religious 
community to which the parties belong (n).

Sect. If.—False Statements Made to Ohtain or Prevent Marriage.

By the Marriage Act, 1823 (4 Geo. IV. c. 70), ' For avoiding all fraud 
and collusion in obtaining licences for marriage ’ (<>), it is enacted (s.14), 
* that before any such licence be granted, one of the parties shall personally 
swear before the surrogate (/>), or other person having authority to grant 
the same, that lie or she believeth that there is no impediment of kindred 
or alliance or of any other lawful cause nor any suit commenced in any 
Ecclesiastical Court to bar or hinder the proceeding of the said matrimony 
according to the tenor of the said licence, and that one of the parties hath 
for the space of fifteen days immediately preceding such licence had his 
or her usual place of abode within the parish or chapelry within which 
such marriage is to be solemnized : and where either of the parties, not 
being a widow or widower, shall be under the age of twenty-one years, 
that the consent of the person or persons whose consent is required under 
the provisions of this Act (7) have been obtained thereto : Provided 
always, that if there be no such person or persons having authority to 
give consent, then upon oath made to that effect by the party requiring 
such licence it shall be lawful to grant such licence notwithstanding the 
want of any such consent/

(j) See R. 1. Birmingham, 8 B. & C. 20. 
As lu former law arc ante, p. 00f>, note (/>).

(A) In the case of Irish marriages.
(/) I .neon v. Higgins, 3 Stark. (N. 1\) 178.
(w) See the learned note by the reporter, 

ibid.
(a) See Parapano v. Happaz [1894], 

A. C. 193.
(o) By the rites of the Church of England.
(/>) By the canon law and the practice 

of the Ecclesiastical Courts the surrogate has 
I lower to administer the oath (see canon 
103 of 1003 and R. v. Chapman. I Den. 
482, Parke, B.). And see 7 Will. IV, & I Viet, 
e. 22. h. 30. /**./, p. 1013. By 3 (ieo. IV. 
c. 73, s. 10 (rep.), a false oath before a 
surrogate was made perjury. No specilie 
lirovision to that effect is ct utained in the

Act of 1823. In R. v. Fairlie.O Cox, 209. the 
defendant was indicted for falsely swearing 
More a surrogate that the father had given 
his consent to the marriage of bis daughter. 
The evidence was that the girl was tin- 
illegitimate daughter of (2. E., who had not 
given his consent to her marriage. The 
Recorder held that, as the indictment had 
described (2. E. as the natural and lawful 
father, and the evidence shewed that 
E. A. E. had no natural and lawful father, 
the prisoner must lie acquitted, on tin 
ground of variance between the indictment 
and the evidence. The question whether 
the putative father came within 4 Geo. IV. 
c. 20, s. 10. was not decided.

(V) w. 10, 17.
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An offence within the section may be committed by a person falsely 

swearing that he is one of the parties for whose marriage the licence is 
required (r). The offence is committed even when the marriage has not 
been and will not be solemnised (»). In R. v. Chapman (*) the prisoner 
had personated the man for whom the licence was required and had falsely 
stated the residence of the woman.

An oath taken under the section which is false to the knowledge of the 
taker in any one of the essential particulars required by the section, 
seems not to be punishable as perjury but is indictable as a misdemeanor 
at common law, because it is an attempt to deceive a public officer with 
reference to a matter of public concern (/).

By sect. 30 of the Registration Act, 1837 (7 Will. IV. & l Viet. c. 22), 
‘ Every person before whom by the said Acts ’ (#>. Marriage Act, 1830 
(0 & 7 Will. IV. c. 85), or the Marriage Registration Act, 1836 (0 & 7 
Will. IV. c. 80)) ‘ or either of them, an oath is directed to be taken, is 
hereby authorised to administer the same.'

By the Births and Deaths Registration Act, 1830 (6 & 7 Will. IV. 
c. 80), s. 41, ‘ Every person who shall wilfully make or cause to be 
made for the purpose of being inserted in any register (u) of. . . marriage 
any false statement touching any of the particulars herein required to be 
known and registered (v) shall be subject to the same penalties as if he 
were guilty of perjury ' (if).

To support an indictment under this section it is essential that the false 
statement should have been made wilfully and intentionally and not 
by mistake only (z).

The Marriage Act, 1840 (3 & 4 Viet. c. 72), which provides for the 
solemnisation of marriages in buildings out of the district wherein one 
or both parties have dwelt for the time required by the Marriage 
Act, 1823 (ss. 1-3), enacts (s. 4) that ‘ every person who shall knowingly 
and wilfully make any false declaration under the provisions of this Act 
for the purpose of procuring any marriage out of the district in which 
the parties or one of them shall dwell shall suffer the penalties of 
perjury (y). Provided always that no such prosecution shall take place 
after the expiration of eighteen calendar months from the solemnization 
of such marriage.’

By the Marriage and Registration Act, 1856 (19 & 20 Viet. c. 119), s. 2, 
* Every person who shall knowingly or wilfully make and sign or subscribe 
any false declaration, or who shall sign any false notice (z) for the purpose

(r) R. v. Chapman, I Dvit. 432; decided 
on 4 lie»». IV. e. 17.

(*) Id. ibid.
(0 K. v. Chapman, I l>en. 432. decided 

on a aimilar provision in 4 (leo. IV. o. 17 
(rep.). Vide an le, p. 528. and rf. R. r. 
Fouler, R. & R. 459. R. r. Verelst, 3 Camp. 
422. Much an oath, if taken by a layman, 
■«‘nia not to lie cognisable in an Keelesi- 
AHtieal Court, I’hillimorc r. Maclion, 1 l*. 1). 
4811.

(m) The Registrar-(leneral is required to 
provide these registers (5 & fi Will. IV. e. 8li, 
». 30), but on a prosecution for an offence

under this section it is not necessary to 
prove that the register in question was 
provided by the Registrar-tieneral. R. >'. 
Brown 118481. 17 L. J. M. C. 145 ; 2 V. A K. 
504.

(l*) See s. 40 and ached. C. of the Act.
(«’) The portions omitted (relating to 

births and deaths) were repealed in 1874 
(37 & 38 Viet. c. 88, s. 54).

(x) R. r. Lord Dun boy ne, 3 C. A K. 1,3, 
Campls'll. C.J.

(y) A ule, p. 455.
(s) i.e. a notice to the registrar of 

marriages.
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of procuring any marriage under the provisions of any of the said recited 
Acts (a) or this Act shall suffer the penalties of perjury ’ (6).

By sect. 18, ‘ Any person who shall knowingly or wilfully make any 
false declaration or sign any false notice required by this Act for the 
purpose of procuring any marriage, and every person who shall forbid 
the granting by any superintendent registrar of a certificate for marriage 
by falsely representing himself or herself to be a person whose consent 
to such marriage is required by law, knowing such representation to be 
false, shall suffer the penalties of perjury’ (c).

This penal provision extends to banns published or certificates issued 
on King's ships at sea (cc).

By the Foreign Marriage Act, 1892 (55 & 56 Viet. c. 23), s. 15, ‘If 
a person—

(a) knowingly and wilfully makes a false oath (d) or signs a false 
notice (e) under this Act, for the purpose of procuring a 
marriage ; or

(b) forbids a marriage under this Act by falsely represent ing himself 
to be a person whose consent to the marriage is required by law, 
knowing such representation to be false,

such person shall suffer the penalties of perjury (c) and may be tried 
in any county in England and dealt with in the same manner in all respects 
as if the offence had been committed in that county.’

By sect. 17, * All the provisions and penalties of the Marriage Regis­
tration Acts, relating to any registrar or register of marriages or certified 
copies thereof, shall extend to every marriage officer, and to the registers 
of marriages under this Act, and to the certified copies thereof (so far as 
the same are applicable thereto), as if herein re-enacted and in terms 
made applicable to this Act, and as if every marriage officer were a 
registrar under the said Acts.’

By the Marriage Act, 1898 (61 & 62 Viet. c. 58), which relates to 
marriages in buildings in England registered for solemnising marriage 
therein under the Marriage Act, 1836, solemnisation of marriages may 
take place without the presence of the registrar (unless the parties give 
him notice requiring his attendance) but in the presence of a person duly 
authorised under the Act and according to such form and ceremony as 
the parties may see fit to adopt (ss. 4-10). The Act came into operation 
on April 1, 1899 (s. 3), and it does not extend to Scotland or 
Ireland (s. 2).

By sect. 12, ‘ If any authorised person refuses or fails to comply with 
this Act or the enactments or regulations for the time being in force with 
respect to the solemnization and registration of marriages he shall be

(a) The Marriage Act, 183ti (« A 7 Will. 
IV. 0.86): the Marriage Act, 1837 (7 Will. 
IV. A I Viet. c. 22): ami the Marriage 
Act, 1840 (3 A4 Viet. c. 72).

(b) i.e. solemn declaration in writing at 
the foot of a notice of marriage, signed or 
subscriln-d by a party intending marriage, 
that he or she believes there is no impedi­
ment of kindred or alliance or other lawful 
hindrance to the marriage, as to residence, 
and as to the consents, if any, required by

law having been given.
(c) Ante, p. 455.
(cc) Naval Marriages Act, 1908 (8 Edw. 

VII. c. 20), a. 3.
(d) As to residence, necessary consents, 

and absence of impediments by kindred, 
alliance or otherwise (s. 7).

(f) See b. 4, forbidding marriage, with­
out the consents required for a marriage 
in England.
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guilty of an offence against this Act, and shall be liable on summary 
conviction to a penalty not exceeding £10, or on conviction on indictment 
to imprisonment with or without hard labour for a term not exceeding 
two years or to a fine not exceeding £50, and shall on conviction cease 
to be an authorised person.’

By sect. 15, ‘ So much of sects. 39 and 42 of the Marriage Act, 1836(/), 
as punishes the solemnisation of or renders void any marriage by reason of 
the absence of the registrar is hereby repealed as regards any marriage 
authorised by and solemnized in accordance with this Act.'

By sect. 0 (3), authorised person ” is defined as “ a person certified as 
having been duly authorised for the purpose by the trustees or other 
governing body of the building or of some registered building in the same 
registration district ” including by sect. 1 in the case of Roman Catholic 
registered buildings “ the bishop or vicar-general of the diocese.” ’

By the Naval Marriages Act, 1908 (8 Edw. VII. c. 26), s. 3, ‘ All 
enactments (including penal provisions) relating—

(1) to the publication of banns and certificates thereof, and
(2) to notices and declarations for obtaining certificates from super­

intendent registrars and to such certificates and to all rules required 
under such enactments to be observed shall apply in the case of marriages 
to which this Act applies, subject to such adaptations therein as may be 
made by his Majesty by Order in Council ’ (//).

Sect. III.—Offences With Respect to Solemnisation, 
Registration, &c.

Royal Marriages. Marriages of members of the Royal family arc 
specially excepted from the Marriage and Registration Acts (h), and are 
governed by the Royal Marriages Act, 1772 (12 Geo. III. c. 11), which 
confirms the prerogative of the Crown to superintend and approve of the 
marriages of the Royal family (»). The first section enacts, ‘ That no 
descendant of the body of his late Majesty King George the Second, male 
or female (other than the issue of princesses who may have married, or may 
hereafter marry, into foreign families) (/), shall be capable of contracting 
matrimony without the previous consent of his Majesty, his heirs, or 
successors, signified under the great seal, and declared in council (which 
consent, to preserve the memory thereof, is hereby directed to be set out 
in the licence and register of marriage, and to be entered in the books 
of the privy council) ; and that every marriage or matrimonial contract 
of any such descendant, without such consent first had and obtained, 
shall be null and void to all intents and purposes whatsoever.'

The only words in the section essential to make the marriage valid 
are those requiring the previous consent of His Majesty. The words 
requiring the recording of the consent on the licence and register of

(/) II & 7 Will. IV. c. 85, uni?, I». 087. 
(</) The Act relate* to the publication on 

King'* ships at sea of the banns of officer*, 
Heamcn, or marines who are on the ship's

th) *4 Geo. IV. c. 70, a. 30; 0 A 7 Will.

IV. e. 85. a. 40 ; 55 A 86 Viet, c. 23, a. 23.
(«) I East I*. C. 478.
(;) On the marriage of Prince** Eugenie 

Victoria of Hat ten berg to the King of Spain 
in 1900, an Unler in Council was made.
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marriage are directory only, and apply only to cases where the marriage 
is celebrated in England by licence (k).

By sect. 2 provision is made for a marriage, without the Royal 
consent, of any such descendant, being above twenty-five years of age, 
after notice to the privy council and the expiration of twelve months 
after such notice ; in case the two Houses of Parliament do not before 
that time expressly declare their disapprobation of the marriage.

By sect. 3, . . . ‘ Every person who shall knowingly or wilfully 
presume to solemnize, or to assist or to be present at the celebration of 
any marriage, with any such descendant, or at his or her making any 
matrimonial contract, without such consent as aforesaid first had and 
obtained, except in the case above mentioned, shall, being duly convicted 
thereof, incur and suffer the pains and penalties, ordained and provided 
by the Statute of Provision and Prœmunire made in the sixteenth year of 
the reign of Richard the Second ’ (c. 5, Rev. Stat. (2nd ed.), vol. i. p. 173).

This Act applies to all Royal persons falling within its terms, 
irrespective of the place where the marriage takes place (/) ; but the 
penal clause is defective in not providing for the trial of British subjects 
who violate the Act outside the realm (»w).

Church of England.—It has not been decided whether refusal by a 
clergyman of the Church of England to solemnise marriage between a 
couple who are his parishioners is indictable (n). A man and woman who 
had obtained a certificate of marriage from a registrar under (i & 7 Will. 
IV. c. 8f>, requested a clergyman to appoint a day and hour for marrying 
them at his church. He refused to marry them unless the man consented 
to be confirmed. For this refusal the clergyman was indicted as for a 
statutory offence. The indictment failed for want of proof of a proper 
demand, but the Court did not decide that the refusal would be indict­
able even by reference to the statute, and Patteson, J., said that refusal 
to marry after banns would not be indictable (n).

The clergy of the Church of England and of the Protestant Episcopal 
Church of Ireland are not subject to any obligation to solemnise the 
marriage of a person whose former marriage has been dissolved on the 
ground of his or her adultery (o) ; and a clergyman of the Church of 
Englmd is not bound to solemnise a marriage between a man and his 
deceased wife's sister (/>).

The Marriage Act, 1823 (4 Geo. IV. c. 70), which relates only to 
marriages bv licence or banns in churches or chapels of the Established 
Church of England, enacts (s. 21) that ‘ if anv person shall, from and after 
the said first day of November [1823], solemnize matrimony in any 
other place than a church or such public chapel wherein banns may be 
lawfully published, or at any other time than between the hours of eight 
in the forenoon and three in the afternoon (</) unless by special licence 
from the Archbishop of Canterbury ; or shall solemnize matrimony

(t) IVrTinclal, C.J., in advising lin- H.L. 
on tin* Sussex Peerage Claim. Il Cl. & F. 
85, 148 ; (i SI. Tr. (N. S.) 79.

</) Sussex Peerage Claim, ubi sup. The 
marriage took |>luee in Home by the rites 
of the Church of Koine.

(m) M. ibid.
(w) R. v. James, 2 Den. 1 ; 3 C. & K.

107 ; I» L J. M. C 17».
(») 20 & 21 Viet. v. 85, h. 57. See a. 58. 

uh to right to uhc his church.
(p) 7 Kdw. VII. e. 47. h. I. The Art is 

silent ns to ministers of lion-established 
Churches.

(•/) The hours were extended from 12 
noon to 3 p.m. by 4U & 50 Viet. c. 14.
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without due publication of banns, unless licence of marriage be first had 
and obtained from some person or persons having authority to grant the 
same (r) : or if any person falsely pretending to be in holy orders, shall 
solemnize matrimony according to the rites of the Church of England, 
every person knowingly and wilfully so offending, and being lawfully 
convicted thereof, shall be deemed and adjudged to be guilty of felony, 
and shall be transported for the space of fourteen (s) years, according to 
the laws in force for transportation of felons, provided that all prosecutions 
for such felony shall be commenced within the space of three years after 
the offence committed ’ (f).

The mere fact of institution to a living is no evidence that the person 
instituted is in orders, nor does it put him in the position of a person who 
has received holy orders, nor make him compellable to celebrate marriages. 
The question for the jury is, first, whether the prisoner has ever acquired 
the position and status which made him an ordained minister (u), and 
if not, whether he knew at the time he performed the ceremony that he 
had never been ordained (v).

The Marriage Act, 183G (G & 7 Will. IV. c. 85), provides for civil 
marriages, at the office of a registrar of marriages, and for marriages in 
his presence at a registered place of worship not belonging to the Church 
of England, or by the rules of the Church of England on a certificate 
from the registrar. By sect. 39, ‘ Every person who after the said first 
day of March [1837], shall knowingly and wilfully solemnize any marriage 
in England, except by special licence, in any other place than a church 
or chapel in which marriages may be solemnized according to the rites 
of the Church of England, or than the registered building or office speci­
fied in the notice and certificate as aforesaid, shall be guilty of felony 
(except in the case of a marriage between two of the Society of Friends, 
commonly called Quakers, according to the usages of the said society, 
or between two persons professing the Jewish religion, according to the 
usage of the Jews), and every person who in any such registered building 
or office shall knowingly and wilfully solemnize any marriage in the 
absence of a registrar (?c) of the district in which such registered building 
or office is situated, shall be guilty of felony (x) : and every person who 
shall knowingly and wilfully solemnize any marriage in England after the 
said first day of March (except by licence) within twenty-one days after 
the entry of the notice to the superintendent registrar as aforesaid . . ,{y) 
shall be guilty of felony ’ (?).

(r) As to marriages out of church hoc 
<1 & 7 Will. IV. c. 85. s. 39, infra.

(«) Now penal servitude from throe to 
fourteen years or imprisonment with or 
without haul labour for not over two years 
(20 & 21 Viet. e. 3. s. 2 : A4 A 55 Viet. e. 09, 
S. I ; null. pp. 211. 212)

(/) Nee Ismwl. CV. I* 140. The Act of 
1823 contains no provisions for the punish­
ment of princi|Htls in the second degree and 
accessories. Hut the priuci|»aU in the 
second degree are punishable like the 
princi|Mtls in the lirst degree. The Act does 
not extend to the marriages of any of 
the Royal family (a. 30), nor to any 
marriages amongst (Quakers or Jews, where 
both the parties to any such marriage shall

be Quakers or Jews (s. 32). C. S. (1.
(«) The proper mode of proving this is 

by production of his letters of ordination. 
Forgery thereof is a misdemeanor at 
common law. R. r. Ktheridge, 19 Cox, 1170. 

fa*) R. r. Ellis, 10 (’ox. 409, Pollock, B. 
(nr) Rcpcahxl by 01 & 02 Viet. e. 58, s. 15 

[tinlr. p. 1915). as to marriages authorised by 
and solemnized in accordance with that Act. 

(x) See 19 & 20 Viet. c. 119. s. 9, Ac.
(if) The words here omitted were rc|tcaled 

in 1874 (37 A 38 Viet. e. 35). See 7 Will. 
IV. and I Viet. e. 22, s. 3, post, p. 1018.

(:) This being a felony for which no 
punishnW'iit is provided, is punishable 
under 7 & 8 (Jeo. IV. c. 28, s. 8, as amended 
by 54 A 55 Viet. c. 09, s. \,anle, p. 240.
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It is pres union that the building in which a marriage was solemnised 
was duly registered or licensed for marriage and that the registrar was 
present (a).

Sect. 40. ‘ Every superintendent registrar who shall knowingly and 
wilfully issue any certificate for marriage after the expiration of three 
calendar months after the notice shall have been entered by him as 
aforesaid, or any certificate for marriage by licence before the expiration 
of seven days after the entry of the notice, or any certificate for marriage 
without licence before the expiration of twenty-one days after the entry 
of the notice (6), or any certificate, the issue of which shall have been 
forbidden as aforesaid by any person authorised to forbid the issue of 
the registrar’s certificate, or who shall knowingly and wilfully register 
any marriage herein declared to be null and void, and every registrar who 
shall knowingly and wilfully issue any licence for marriage after the 
expiration of three calendar months after the notice shall have been 
entered by the registrar as aforesaid, or who shall knowingly and wilfully 
solemnize in his office any marriage herein declared to be null and void, 
shall be guilty of felony.’

Sect. 41. 4 Every prosecution under this Act shall be commenced 
within the space of three years after the offence committed.’

By the Births and Deaths Registration Act, 1837 (7 Will. IV. & 1 
Viet. c. 22), s. 3, 4 Every superintendent registrar who shall knowingly 
and wilfully issue any licence for marriage after the expiration of three 
calendar months after the notice shall have been entered by the superin­
tendent registrar, as provided by the Marriage Act, 1836 (c), or who shall 
knowingly and wilfully solemnize, or permit to be solemnized in his office 
any marriage in the last recited Act declared to be null and void (d), shall 
be guilty of felony ’ (e).

By the Births and Deaths Registration Act, 1836 (5 & 6 Will. IV. c. 
86), s. 42, 4 Every person who shall refuse or without reasonable cause 
omit to register any marriage solemnized by him which he ought to 
register . . . and every person having the custody of the register book 
or certified copy thereof or of any part thereof who shall carelessly lose or 
injure the same or carelessly allow the same to be injured whilst in his 
keeping shall forfeit a sum not exceeding £50 for every such offence.’

By the Forgery Act, 1861 (24 & 25 Viet. c. 98), s. 36 (/), it is made 
felony punishable by penal servitude for life (<j) :—

(a) 4 unlawfully ' to 4 destroy, deface, or injure or cause or permit to 
be destroyed, defaced, or injured any register of . . . marriages 
. . . which now is or hereafter shall be by law authorised or 
required to be kept in England or Ireland or any part of any such

('<) Kiehel v. IjiiiiImtI | IK04|, .'13 L. <1. C. 
I’. 137, a marriage by the rites of the 
Church of Rome. R. r. Cresswoll |I878|, 
I Q.B.D. 440; 45 L J. M. V. 77, a marriage 
by the rite* of the Church of England.

(fc) See I» A 20 Viet. c. 110. a. 0. Ac.
(r) <7/. 0 A 7 Will. IV. c. 85, ». 40,

(d) 0A 7 Will. IV. o. 85, ». 42. nnh. p. 987. 
For instance of a prosecution see Cent.

Crim. Ct. Seas. Pap., 20 Nov., 1854.
(*) Punishable under 7 A 8 (ieo. IV. c. 

28. s. 8. ant?, p. 240.
(/) The section also deals with registers 

of births, baptisms, deaths, and burials.
(q) Or not less than three years, or im­

prisonment with or without hard lalsiur 
for not more than two years (54 A 55 Viet, 
c. 00, s. I, ante, pp. 211, 212).
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register or any certified copy (h) of any such register or of any 
part thereof.’

(b) to ‘ forge or fraudulently alter in any such register any entry 
relating to any . . . marriage or any part of any such register or 
any certified copy of such register or of any part thereof ' (t).

(c) ‘ knowingly and unlawfully ' to * insert or cause or permit to be 
inserted in any such register or in any certified copy thereof any 
false entry of any matter relating to any . . . marriage ’ (;).

(d) * knowingly and unlawfully ’ to ‘ give any false certificate relating 
to any . . . marriage.’

(e) to ‘ certify any writing to be a copy or extract from any such 
register knowing such writing or the part of such register whereof 
such copy or extract shall be so given to be false in any material 
particular.’

(f) to ‘ forge or counterfeit the seal of or belonging to any registry 
office.'

(g) to ‘ offer, utter, dispose of, or put off, any such register, entry, 
certified copy, certificate, or seal knowing the same to be false, 
forged or altered.’

(h) to ‘ offer, utter, dispose of, or put off, any copy of any entry in 
any such register knowing such entry to be false, forged or altered.'

•Sect. 30 does not apply to the correction of accidental errors by the 
officiating minister (k) or registrar (/).

By sect. 37 it is also felony punishable by penal servitude for life (m) : —
(a) * knowingly and wilfully ’ to ‘ insert or cause or permit to bo 

inserted in any copy of any register directed or required by law 
to be transmitted to any registrar or other officer any false entry 
of any matter relating to any . . . marriage.’

(b) to * forge or alter ’ or to ‘ offer, utter, dispose of, or put off, knowing 
the same to be forged or altered, any copy of any register so 
directed or required to be transmitted as aforesaid.'

(c) ‘ knowingly and wilfully ' to ‘ sign or verify any copy of any 
register so directed or required to be transmitted as aforesaid 
which copy shall be false in any part thereof, knowing the same 
to be false.’

(d) * unlawfully ’ to ‘ destroy, deface, or injure, or for any fraudulent 
purpose ' to * take from its place of deposit or conceal any such 
copy of any register.’

(A) Certified copies of registers of 
marriages are made up four times a year 
by the elergy, &c., who keep them, ami sent 
to the superintendent registrar or registrar 
of the district («t & 7 Will. IV. c. 8t$. s. 33 ;
7 Will. IV. and 1 Viet. c. 82, s. 30); and the 
latter has also quarterly to send to the 
Registrar-General the certified copies so 
received (Ü & 7 Will. IV. e. 80, s. 34).

(<) Sec jxHit, p. 1732, tit. ‘Forgery.’
(/) Fraudulent intention is not an 

essential element in the offence. R. r.
Asplin ! 1873J, 12 Cox, 3111, where the 
defendant was convicted of falsely signing

his name in the register as brother of tlm 
bridegroom. To give false information 
for the pur|>oso of insertion in the register 
or false information as to a death is within 
the section. Anon. Anglesey Assizes, July 
24, 187"», Coleridge, L.C.J.

(k) See 11 Geo. IV. and 1 Will. IV. c. 
00, a. 21.

(l) 0 & 7 Will. IV. c. 80. s. 44.
(m) Or not less than three years, or 

imprisonment with or without hard labour 
for not more than two years (54 & 55 Viet, 
c. 09, s. 1, ante, pp. 211, 212).





( 1020a )

CANADIAN NOTES.

OFFENCES WITH REFERENCE TO MARRIAGE.

Bigamy, Definition of.—Code sec. 307.
Incompetency no Defence.—Code sec. 307(2).
Excuses.—Code sec. 307(3).
Bigamous Marriages Outside Canada.—Code sec. 307(4).
Form Valid Despite Default of Accused.—Code sec. 307(5).
Jurisdiction of Parliament.—A British subject, domiciled in Can­

ada, and only temporarily absent, continues to owe to Her Majesty, 
in relation to her government of Canada, an obligation to refrain from 
the completion, whilst absent without any animus manendi, of a pro­
hibited act, a material part of which is committed by him in Canada. 
Re Bigamy Sections ; R. v. Brinkley, 12 Can. Cr. Cas. 454.

The onus is on the Crown to prove the facts that the defendant was, 
at the time of the second marriage, a British subject, resident in Can­
ada, and had left Canada with intent to commit the offence. R. v. 
Pierce (1887), 13 Ont. R. 226.

Where the indictment is laid under sub-section 4 of sec. 307, for 
leaving Canada with intent, it should aver that the accused then was a 
British subject resident in Canada (stating the place in Canada), 
and that he then being married, left Canada with intent to go through 
the form of marriage with another person, and did go through such 
form of marriage in the foreign country (giving name, time and 
place). R. v. McQuiggan, 2 Lower Canada R. 340.

It is suggested in Canada Criminal Law (Tremeear) p. 251, that a 
British subject, resident in Canada, and punishable there for an offence 
under sec. 307(4), might be tried and punished in England or Ireland 
for a bigamous marriage in a foreign country, under Imp. Act. 24 & 25 
Viet. ch. 100, sec. 57. Earl Russell’s Case (1901), A.C. 446, supra 980.

Mens Rea.—The provisoes (a) and (6) of sub-sec. 3, are supplemen­
tary to the common law doctrine of mens rea. A guilty mind is an 
essential ingredient of the offence of bigamy, and if a woman, after 
obtaining information that the man, with whom she has gone through a 
form of marriage, is already married, leaves him and marries another 
man, her honest and reasonable belief, that the man she left had a wife 
living, is a good defence to a charge of bigamy. Semble, the fact of 
such honest and reasonable belief may be found from the circum-
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stances of the case without strict proof of the man’s former marriage. 
The King v. Sellars (1906), 0 Can. Or. Ca*. 168 (N.S.).

An absence of mens rca is not to be inferred from the knowledge 
of the husband that a divorce had been decreed by the foreign Court 
on his wife’s application, and from his having first obtained legal 
advice that he could legally marry again. R. v. Brinkley (1907), 12 
Can. Cr. Cas. 454, 13 O.L.R. 434. (Compare R. v. Thomson (1905), 
70 J.P. O.i

Lengthened Absence.—In R. v. Smith (1857), 14 U.C.Q.B. 565, the 
first was living at the time of the second ceremony, and it was held that 
the accused must shew enquiries made, and buna fide and reasonable 
belief in the wife’s death, to excuse his conduct. This decision would 
not now be followed in the light of R. v. Curgerwen (1865), L.R. 1 
C.C.R. 1, and of the particular form of words used in see. 407(6).

Evidence of a confession by a prisoner of his first marriage is not 
evidence upon which he can be convicted (following R. v. Savage, 13 
Cox 178; R. v. Ray, 20 Q.R. 212. But in R. v. Creamer, 10 L.C.R. 404, 
the Court of the Queen’s Bench (Quebec), decided to the opposite 
effect. See also R. v. McQuiggan, 2 L.C.R. 346.

Validity.—On an indictment for bigamy, the witness called to prove 
the first marriage, swore that it was solemnized by a justice of the 
peace in the State of New York, who had power to marry ; but this 
witness was not a lawyer or an inhabitant of the United States, and did 
not shew how the authority of the justice was derived. This evidence 
was held to be insufficient. R. v. Smith (1857), 14 U.C.Q.B. 565; R. 
v. Ray (1890), 20 O.R. 212.

Upon trials for bigamy proof is required of a first marriage in fact, 
such as the Court can judicially hold to he valid ; mere evidence of 
cohabitation, and reputation of being married, will not do. R. v. 
Smith (1857), 14 U.C.Q.B. 656, per Robinson, C.J.

In another case to prove the second marriage, which took place in 
Michigan, the evidence of the officiating minister, a clergyman of the 
Methodist Church for twenty-five years, during which time he had 
solemnized many marriages, that this marriage was solemnized accord­
ing to the law of the State of Michigan, was held admissible and 
sufficient. R. v. Brierly (1887), 14 O.R. 535.

In Fact.—On a trial for bigamy, in proof of the prior marriage, 
a deed was produced executed by the prisoner, containing a recital 
of the prisoner having a wife and child in England, and conveying 
real property to two trustees to receive and pay over the rents to his 
wife, but with a power of revocation to the prisoner. B., one of the 
trustees, proved the execution of the deed, and that at the time of its 
execution the prisoner informed him that he had a wife and child living 
in England, but that he had never paid over any of the rents to her, 
nor had he ever written to or heard from such alleged wife. It was
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held that this was not sufficient evidence to prove the alleged prior 
marriage. R. v. Duff (1878), 29 U.C.C.P. 255.

Foreign Divorce.—Where both parties to a marriage in Canada 
are of Canadian domicil, but afterwards become bond fide domiciled 
in a foreign country, a decree of divorce, obtained in the foreign 
country, while they are domiciled there, will be valid in Canada as a 
defence to a prosecution of either for bigamy in having re-married. A 
decree of divorce, granted by a Court foreign to the domicil of both 
parties, pronounced by consent or collusion of the parties both tem­
porarily resident within its jurisdiction, and which recites due proof 
of grounds sufficient under the foreign law for dissolving a marriage, 
is invalid in Canada if it be proved that such recital is incorrect, and 
that, in fact, no evidence was given. R. v. Woods (1903), 7 Can. Cr. 
Cas. 220, 6 O.L.R. 41.

A foreign divorce will be valid when granted by the Courts of a 
state in which the husband and wife bad a bond fide domicil, although 
the wife was living in this province, provided that she was personally 
served with notice of the divorce proceedings, which were not collusive 
or contrary to natural justice. Quest v. Quest, 3 O.R. 344.

If the parties have their domicil in a foreign country, and are 
divorced there without collusion or fraud, by a Court of competent 
jurisdiction, such a divorce is valid in Canada, and that quite irres­
pective of the place of marriage, or of the residence or allegiance of 
the parties, or of their domicil at the time of the marriage, or of the 
place in which the offence, in respect of which the divorce was granted, 
was committed. Stevens v. Fiske, Cassels S.C. Dig. 235, 8 Montreal 
Legal News 42; and see an article by W. E. Raney, K.C., in 34 C.L.J., 
pp. 546-553. And see Swaizie v. Swaizie. 31 O.R. 330.

Residence abroad is not sufficient to effect a change of domicil, even 
where such domicil is not the domicil of origin, but one acquired by 
choice, unless it is accompanied ' an intention to remain abroad, and 
not to return to the former domicil. Bonhright v. Bonhright (1901), 
2 O.L.R. 249; McNamara v. Constantineau, 3 Rev. de Jur. (Que.) 482.

A foreign divorce, obtained by the wife of a British subject, domi­
ciled in Canada without service of process on the husband, or submis­
sion on his part, to the jurisdiction of the foreign Court, is ineffective 
to dissolve a marriage performed in Canada, although the wife had, 
some years before applying for the divorce, left her husband, and taken 
up residence in the foreign country. A British subject, married and 
domiciled in Canada, who goes to the Cnited States, accompanied 
by another woman, for the purpose of marrying her there, and who 
goes through the form of marriage with her there, and forthwith 
returns with her to Canada, is guilty of bigamy, and is properly con­
victed thereof in Canada under sec. 307, notwithstanding such foreign
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divorce obtained by his first wife. R. v. Brinkley (1907), 12 Can. Cr. 
Cas. 454, 14 O.L.R. 434.

Punishment for Bigamy.—Bigamy is an indictable offence, punish­
able by seven years’ imprisonment ; and, after a previous conviction, by 
fourteen years’ imprisonment. Code sec. 308.

Feigned Marriages.—Everyone is guilty of an indictable offence, 
and liable to seven years’ imprisonment, who procures a feigned 
or pretended marriage between himself and any woman, or who know­
ingly aids or assists in procuring such feigned or pretended marriage. 
Code sec. 309.

A person accused of an offence under this section shall not be con­
victed upon the evidence of one witness, unless such witness is cor­
roborated in some material particular by evidence implicating the 
accused. Sec. 1002.

Polygamy.
(a) Practising or Contracting—

(1) Polygamy. Code sec. 310.
(2) Conjugal union. Code sec. 310.
(3) Spiritual marriages. Code sec. 310.

(b) Cohabitation in conjugal union. Code sec. 310
(c) Celebrating rite or ceremony. Code sec. 310.
(d) Assisting in compliance with form. Code sec. 310.
(e) Procuring form of contract. Code sec. 310.

An Indian who, according to the customs of his tribe, takes two 
women at the same time as his wives, and cohabits with them, is 
guilty of an offence under this section. R. v. “Bear’s Shin Bone” 
(1899), 3 Can. Cr. Cas. 329 (N.W.T.).

The mere fact of cohabitation between a man and a woman, each 
of whom is married to another, will not sustain a conviction under this 
section (formerly 53 Viet. (Can.) ch. 37, sec. 11), to come within the 
terms of which there must be “some form of contract between the 
parties which they might suppose to be binding on them, but which 
the law was intended to prohibit,” and the term “conjugal union” 
in the statute has reference to a form of ceremony joining the parties, 
a marriage of some sort before cohabiting with one another. The 
Queen v. Labrie (1891), Montreal Law Reports, 7 Q.B. 211.

In R. v. Liston, 34 C.L.J. 546, Armour, C.J., held that adultery 
is not indictable under sec. 310(6). But in R. v. Harris (1906), 11 
Can. Cr. Cas. 254, it was held by Mulvena, D.M. (Que.), that a man is 
guilty of an offence under this sub-section who lives “in open, con­
tinuous adultery to the scandal of the public.” It was not shewn in 
this case that the accused had gone through any form of marriage with 
the married woman he was cohabiting with, nor was it found as a fact 
that he lived with her “in anyq kind of conjugal union,” though there 
was evidence from which this might perhaps have been found.
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Unlawful Solemnization of Marriage.—Code sec. 311.
In Ontario.—The Mormon organization known as “the Recognized 

Church of Jesus Christ of Latter Day Saints,” was held in Ontario to 
he a church and religious denomination within the meaning of the 
Ontario Marriage Act, although not incorporated in Ontario ; and its 
ordained ministers resident in Ontario are therefore competent to 
solemnize marriages. R. v. Dickout, 24 O.R. 250.

Marriage Contrary to Law.—Code sec. 312.
Certain persons met and professed to form themselves into an inde­

pendent church or congregation known as “The First Chinese Chris­
tian Church, Toronto.” and appointed the defendant, one of their 
numbers, the minister of the church. At a subsequent meeting he was 
ordained by two congregationalist ministers, not as a Congregationalist 
minster, but as a minister of the new independent church. Held, that 
he was not a minister, ordained or appointed according to the rites 
and ceremonies of the church or denomination to which he belonged, 
within the meaning of R.S.O. (1897) eh. 162, sec. 2, sub-sec. 1 ; and the 
above facts appearing upon his indictment and trial for solemnizing 
or pretending to solemnize a marriage without lawful authority, con­
trary to see. 311 of the Criminal Code, there was evidence upon which 
he could Ik* convicted ; and his conviction was affirmed. R. v. Drown 
(1909), 17 0.L.R. 098.
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CHAPTER THE THIRTEENTH.

OF CRIMINAL LIBELS.

Sect. I.—Preliminary.

Apart from the subject of treason (not dealt with in this work) it is 
criminal to utter words or publish writings or exhibit matters which are 
(a) blasphemous, (b) seditious, (c) obscene, or (d) defamatory of indivi­
duals. The gist of the offence in the case of classes (a), (b) and (c) is 
the mischief to religion or government, including the administration of 
justice,or to public morals,which the publication or exhibition is calculated 
to cause, and in case (d) the risk of causing a breach of the public peace.

These offences were in the sixth edition of this work treated together 
under the head of libel and indictable slander. It has been found better 
to relegate them to more appropriate titles, as all the offences except 
defamatory libel may be by speech or act as well as by writing, print, Ac.

As to blasphemous publications, see ante, p. 393.
As to sedition, see ante, p. 301.
As to indecent publications and exhibitions, see, post, Vol. ii. 

pp. 1875 et seq.
As to interference by invective, &c., with the administration of justice, 

see ante, Hook VII. Chapter II. p. 537.

Sect. II.- Defamatory Libel.

The publication of matter defamatory of any living private person (a) 
or definite class of living persons (b), is an indictable misdemeanor at 
common law, if effected by writing or print or by signs (c), effigies (</), 
or pictures (e). Such matter is usually referred to as ‘ libel '(/). Words 
spoken, however defamatory, are not the subject of indictment unless they 
directly tend to a .breach of the peace : e.g. by conveying a challenge to 
tight (</), or are seditious (h), or blasphemous (»'), or perhaps obscene (/), 
or constitute an incitement to the commission of an indictable offence (k).

(u) Ah to libels on tin* King or public 
peraoiiH, vide ante, pp. Ill I, Hill. As to libels 
on tin* ilvml, vide /serf, p. 102.1.

(/>) K. r. Williams, 5 II. & AM. 90S, ami 
see prwZ, p. 1024.

(r) See 5 Co. Rep. 12f> ; 1 Hawk. c. 28. 
h. ti, e.g. putting a gallows opjxmitc a man's 
door, or hurtling him in effigy. Eyre r. 
(larlirk. 42 J. P. 08.

(</) .Munson v. Tussauds, Ltd. 11804],
l g.ti.7i.

(ft Du Host i*. Bercsfoid, 2 Canin. f»l 1.
(/) A defamatory libel is termed Lit» Huh 

(amoKUM «ru in/amatoria serijAura, and has 
lieen usually treated of as scandal, written 
"i espnwed by symbols. Lamb. Bax. Lux

04. Bract, lih. 3. c. 30. 3 Co. Inst. 174. 
ft Co. Rep. 12.1. I Ld. Ray ill. 410. 2 Salk. 
417, 418. Libel may lie said to Ik* a 
technical word, deriving its meaning rather 
from its use than its etymology. ‘ There 
is no other name hut that of libel applicable 
to the offence of libelling ; and we know 
the offence specifically by that name, as 
we know the offences of horse stealing, 
forgery, Ac., by the names which the law 
has annexed to them.' R. r. Wilkes, 2
\\ii- K r. Ill, Camden, CJ .

(?/) R.r. lauiglev.d.Mixl. 125, 2 Ld. Raym. 
1021». R. i*. Bear. 2 Salk. 417, ante, p. 4M. 

(A) Ante, n. 301. (i) Ante, p. 393.
0) Pott, Vol. ii. p. 1875. (k) A nte, p. 203.
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One spouse van not take criminal proceedings against the other for 
defamatory libel (/), and communication by one spouse to another of 
defamatory matter is not publication (m).

A defamatory libel which is actionable is also indictable, subject to the 
power and inclination of juries to acquit where the nature of the libel 
renders civil proceedings the appropriate remedy («). and the disposition 
of the Courts to discourage criminal prosecutions launched merely to 
extract apologies or vindicate prix ite character {<>). Hut in certain cases, 
e.<j. in the case of libels on the dead, defamation may be indictable, 
although it is not actionable (p).

Matter is defamatory if it tends to blacken the character of another 
and thereby to expose him to public hat ml, contempt, and 
ridicule (q).

In Thorley v. Lord Kerry (r), Sir J. Mansfield, C.J., said : ‘ There is 
no doubt that this is a libel for which the plaintiff in error might have been 
indicted and punished, because, though the words impute no punishable 
crimes, they contain that sort of imputation which is calculated to vilify 
a man, and bring him, as the books say, into hatred, contempt, and 
ridicule ; for all words of that description an indictment lies.'

As every person desires to appear agreeable in life, and must be highly 
provoked by such ridiculous representations of him as tend to lessen him 
in the esteem of the world, and take away his reputation, which to some 
men is more dear than life itself ; it has been held that not only charges 
of a flagrant nature, reflecting a moral (#) turpitude on the party, are 
defamatory, but also such as set him in a discreditable (f), scurrilous, 
ignominious, or ludicrous («) light, whether expressed in printing or 
writing, or by signs or pictures ; for these equally create ill blood, and 
provoke the parties to acts of revenge and breaches of the peace (v). 
In R. c. Cobbett (to), Ellenbomugh, C.J., said : * No man has a right to 
render the person or abilities of another ridiculous, not only in publications 
but if the peace and welfare of individuals, or of society, be interrupted, 
or even exposed by types and figures, the act, by the law of England, is 
a libel.’

From the point of view of criminal law the gist of an indictment for 
libel is its tendency to lead to a breach of the public.peace (x).

(/) R. r. Mayor of London, | (j.
772.

(m) WYnnhak r. Morgan. 20Q.B.D. «1.1.1 
(w) Ntarkie on Uliel, Ifin, I<lfi, fifiO Hut 

«I.) Holt oil Libel, 2lfi, 21(1. Bradley 
v. Methuen, 2 Ford'* MS. 78. Thin must 
lie underatood, however, of cane* where 
the liliel, from its nature and nuhjeet, 
inllivtH a private injury, and not of those 
canes in which the public only van lie said 
to Ik- alTected by the libel 

(o) K. v. The World, 13 Cox, 20fi, 
Cock bum, C.J.

(/>) Vide im*t, p. I02fi.
(»/) I llawk. e. 73, as. I, 2, 3, 7. Bar. 

A hr. til. ‘ Liliel ' (A. 2).
(r) 4 Taunt. 304.
(*) r.if. a charge of ingratitude. Cox r. 

Lee, 38 L .1. Kx. 21».

(<) Bac. Abr. til. * label ' (A. 2). Fray r. 
Fray, 34 L J. C. I*. 4.1 Villara r. .Mmi-d-v, 
2 Wila. (K.B.J403.

(m) Cooke r. Want. 0 Bing. 40».
(v) TIiuh the wending to a young woman 

of a letter containing a proposal that she 
should surrender her chaatity to the writer 
wan held to be publication of a defamatory 
lila-l, which might reaaonahly tend to 
provoke a breach of the peace. The letter 
waa o|M'iicd by the |mrcnts of the young 
woman and wan not wen by the young 
woman lierwlf. R. r. Adams, 22 Q.B.U. 
«U. See also R. r. Holbrook. 4 Q.B.I». 42. 
4(1, Lush. ,1.

(«•) Holt on Liliel, 114, 111 
(x) I Hawk. c. 28,». 3. R. r. Labouchcr -, 

12 g.H.1). 320.
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Defamatory libel is ranked among criminal offences because of its 
supposed tendency to raise angrv passion, provoke revenge, and thus 
endanger the public pence (//).

A libel against an individual may consist in the exposure of some 
personal deformity, the actual existence of which would only shew the 
greater malice in the defendant ; and even if it contain charges of mis­
conduct founded on fact, the publication will not be the less likely to 
produce a violation of the public tranquillity, and it has been observed 
that persons having a grievance ought to complain for the injury done to 
them in the ordinary course of law, and not to avenge themselves by the 
odious proceeding of a libel (z).

Upon these principles it has been held to be defamatory to write of a 
man that he had the itch, and stunk of brimstone (a). And an information 
was granted against t he mayor of a town for sending to a nobleman a licence 
to keep a public house (b). An information was also granted for a publi­
cation reflecting upon a person who had been unsuccessful in a lawsuit (c) ; 
and against the printer of a newspaper for publishing a ludicrous paragraph 
giving an account of the marriage of a nobleman with an actress, and of 
his appearing with her in the boxes with jewels, &c. (d). A defendant 
was convicted for publishing in a review, matter tending to traduce, vilify, 
and ridicule an officer of high rank in the Navy ; and to insinuate that he 
wanted courage and veracity ; and to cause it to be believed that he was 
of a conceited, obstinate, and incendiary disposition (e). And an infor­
mation was granted against a printer of a newspaper, for publishing a 
paragraph representing the Bishop of Derry as a bankrupt (/). Where a 
count alleged that the defendant published of the Duke of Brunswick the 
following libel : * Why should T. be surprised at anything Mrs. W. does ( 
If she chooses to entertain the Duke of Brunswick, she does what very 
few will do ; and she is of course at liberty to follow the bent of her own 
inclining, by inviting all the rr/mtriated foreigners who crowd our streets 
to her table, if she thinks fit ’ ; the Court of Exchequer Chamber held 
that the matter stated was defamatory, as it might be understood in such 
a sense as to be injurious to the prosecutor's character (y). But it was 
held not to be criminal to circulate a handbill : * B. O., game and rabbit 
destroyer, and his wife, the seller of the same in country or in town/ in

(y) H. v. Holbrook, 4 Q.B.D. 42, 40, 
Lush, ,1. : ami HIM* Short and Mcllor, Crown 
Practice (2nd ed.), 163.

(:) I llawk. c. 73, a. 0. Hac. Ahr. 
tit. • Libel’ (A. 6). 4 HI.Com. 150, 161. 2 
Stark ic on libel, 261, tl *rq. Holt 
oil Libel, 276. el $<q. The King'» I lew'll 
IHvision will not give leave to tile a 
criminal information for liliel unie** the 
prosecutor specifically denies the truth of 
the mat tern alleged against him. It. r. 
A linger, 12 Cox, 407. It is said, however, 
that this rule may In- dis|iensed with, if 
the imputations of the liliel are general and 
indefinite, or if it is a charge against the 
prosecutor for language which he has held 
in Parliament. It. r. Has well, I Doug. 
387 : 4 HI. Com. 161, note (0) : or against

a body of |ieraoiiH discharging public duties. 
It. r. Williams, 6 B. & Aid. 696.

('») Viliam v. Monaley, 2 Wils.(K.II.) 403.
(6) Mayor of Northampton's case, 1 Str.

422.
(r) 2 Barnard. (K.B.) 84.
(-/) K. r. kilim id.-y. I W. HI. SS4. I ' 

was sworn that the nobleman was a married 
man ; and the Court said, that under such 
circumstances the publication would have 
lieeii a high offence even against a 
commoner, and that it was hiuh time to 
stop such intermeddling in private families.

(r) K. r. «mollet |I769|, Holt on Lils l, 
tt I.

10 Anonymous, Hil. T. 1812.
(ij) (In-gory c. K.. 16 Q. It. 967.
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the absence of any allegation or proof that the words implied illegal or 
improper destruction of game or rabbits (A).

Imputations on a man in respect of his trade or business, e.y. by 
denying his honesty or solvency, are actionable and might in a strong 
case be made the subject of indictment (i). Hut there does not seem to 
be any instance of an indictment for disparaging the goods of a trader (/).

Defamation may be effected as well by description, circumlocution, 
or insinuation as in express terms, and scandal conveyed by way of 
allegory or irony amounts to a libel. As where a writing, in a taunting 
manner, reckoning up several acts of public charity done by a person 
said,4 You will not play the Jew, nor the hypocrite,' and then proceeded, in 
a strain of ridicule, to insinuate that what the person did was owing to 
his vainglory. Or where a publication, pretending to recommend to a 
person the characters of several great men for his imitation, instead of 
taking notice of what great men are generally esteemed famous for, 
selected such qualities as their enemies accuse them of not possessing 
(as by proposing such a one to be imitated for his courage who was known 
to be a great statesman, but no soldier ; and another to be imitated for 
his learning who was known to be a great general, but no scholar) ; such 
a publication being as well understood to mean reproach to the parties 
with the want of these qualities as if it had donesodircctlyand expressly (k). 
And upon the same ground, not only an allegory, but a publication in 
hieroglyphics, or a rebus or anagram, which are still more difficult to be 
understood, may be defamatory (/). So a man may be defamed by 
asking questions ; for if a man insinuates a fact by asking a question, 
meaning thereby to assert it, it is the same thing as if he asserted it in 
terms (m).

A defamatory writing, expressing only one or two letters of a name, 
in such a manner that from what goes before, and follows after, it must 
needs be understood to signify a particular person, in the plain, obvious, 
and natural construction of the whole, and would be nonsense if strained 
to any other meaning, is as much a libel as if it had expressed the whole 
name at large (n).

Imputations on a Class.--An indictment lies for general imputations

(A) It. f. Van*. 12 fox. 233.
(i) See Odgers mi Libel (4th ed.), 32.
(;) Harman r. Many, Barnard. (K.B.) 

281» : Fitzgib. 121 : 2 Sir. 808. Western 
fount ira Manure Co. r. Istwes Chemical 
Manure Co., L. It. 1) Ex. 218. White r. 
Mellin 11Ml» I, A. CL 134.

(Ic) 1 Hawk. c. 73, h. 4. Mac. A hr. tit. 
‘Libel’(A. 3).

I/) II..It mi Libel, 885,888.
(»i) It. v. (iathercule, 2 Lew. 237, 203, 

Aldemon, It.
(») Formerly it wan the |iraetirc to nay 

that words were to Ik- taken in the more 
lenient sense ; hut that doctrine in now 
exploded ; they arc not to he taken in the 
more lenient or more severe sense, but in 
the mum1 which fairly lielongs to them, and 
which they were intended to convey. 
H. r. launlM-rt and I'erry, 2 Camp. 403.

Kllcnborough, C.J. And in It. v. Wat non, 
2 T. It. 200, Huiler, J., «aid : * I’pon occa­
sions of this sort 1 have never adopted any 
other rule than that which has lieen 
frequently repeated by Lord Mansfield to 
juries, desiring them to read the pn|ters 
stated to he a libel as men of common 
understanding, and say whether in their 
minds it conveys the idea imputed.’ See 
Woolnoth v. Meadows, f> Fast. 403. I 
llauk. c. 73, s. 0. //«• ltaed r. Huggoiison,
2 Atk. 470, l,ord Hardwivke. In Bar. 
Abr. tit. ‘LiU'l' (A. 3), it is said (in the 
marginal note) that if an application is 
made for an information in a case of this 
kind, some friend to the party complaining 
should, hy ulliduvit, state the having read 
the libel, and understanding and believing 
it to mean the party. Sec Du Dost r. 
Beresford, 2 Camp. 312.
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on a hotly of men, though no individuals be pointed out, because such 
writings have a tendency to inflame and disorder society, and are there­
fore within the cognisance of the law (o). And scandal published of 
three or four persons is punishable on the complaint of one or more, or 
all of them (p).

In R. v. Osborn (7), an information was prayed against the defendant 
for publishing a paper containing an account of a murder committed 
upon a Jewish woman and her child, by certain Jews lately arrived from 
Portugal, and living near Broad Street, because the child was begotten 
by a Christian (r). It was objected that no information should be granted 
in this case, because it did not appear who in particular the persons 
reflected on were (»). But the Court said, that admitting that an infor­
mation for a libel might be improper, yet the publication of this paper 
was deservedly punishable on an information for a misdemeanor of the 
highest kind ; such sort of advertisements necessarily tending to raise 
tumults and disorders amongst the people, and inflame them with a univer­
sal spirit of barbarity against a whole body of men, as if guilty of crimes 
scarcely practicable, and wholly incredible. It is enough to specify some 
of the individuals affected by the libel ; and where it was objected that 
the names of certain trustees, who were part of the body prosecuting, 
were not mentioned, Lord llardwickc observed, that though there were 
authorities where, in cases of libel upon persons in their private capacities, 
it had been held necessary that some particular person should be named, 
this was never carried so far as to make it necessary that every person 
injured by such libel should be specified (I).

Where a publication stated that, upon the death of Queen Caroline, 
none of the bells of the several churches of Durham were tolled ; and 
ascribed this omission to the clergy, and then proceeded to make some 
severe observations on that body, a criminal information was 
granted (a).

Imputations on the Dead. There has been some controversy on the 
question whether and how far an indictment will lie on a libel defamatory 
of a dead person. Such a libel is not actionable (»>). ('okc, after speaking 
of libels against private men and magistrates or public persons, says, 
‘ although the private man or magistrate be. dead at the time of the 
making of the libel, yet it is punishable : for in the one case it stirs up 
others of the same family blood or society to revenge or to break the 
peace, and in the other the libeller traduces and slanders the state and

V-) It. v. < ! at In-mile, 2 l/-w. 23'7. Sim* 
I/* Kami i'. Mitli'olnirtun, I H. L C. 037. 
I lilu'vis nil UIh-I (4tll nl.), 427. Unit on
1 II» I. SS7.

(/>) Unit on LiM,237. In It. r. Benlield,
2 Huit. HSU, it wumIii-IiI that an infnrniatinn 
lay against two for hinging a libellous anng 
nn A. anil It., which lirot abuavd A. ami 
thi-n It. Ami it won aaiil that if the 
ilvfvinlantH hail sung w*|iaratti htanzah, thi* 
nnc rellecting nn A. ami the other on It., 
tin- olTrnco would ut ill have been entire. 
See R. r. .lennur, 7 Mod. 400.

(#/) 2 Itarnanl. (K.lt.) 138. 100. Kvl. 
(.1.) 230. 1*1. 183.

(r) The altidavit net forth that several 
|H‘iHnnn therein mentioned, who wen* 
reeently arrived from Portugal, and lived 
in Itmad Street, were attacked by multi­
tude» in several |«rt» of the city, barbar­
ously treated, and thn-atened with death, 
in cam* they were found abroad any mon*.

w R. Orme (3 Salk. 224; 1 Ld. 
Raym. 480) was cited.

(it) R. r. I •ritliii.ii 1 Ses». Can. 2f»7. Holt 
on Liliel, 28».

(«) R. r. Williams, 8 B. A Aid. 895. 
No judgment wa» ever given in this wise.

(r) R. i*. Tophaiii, 4 T. R. 120.

3uVOL. I.
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government, which dies not ’ (w). This dictum is extra-judicial and did 
not go to the point in judgment in the case in which it is made (z), and 
according to the latest decisions ‘ it must be some very unusual publication 
to justify an indictment or information for aspersing the memory of the 
dead ' (y). The decided cases on this subject are not numerous. In R. 
v. Paine (z), the libel was on William III. who was living, and Queen 
Mary 11. who was death In R. v. frit chivy («), the case arose on a 
statement made of Sir Charles Nicoll, deceased, who was father-in-law of 
a Secretary of State that * he changed his principles for a red ribbon and 
voted for that pernicious project the Excise.’ In It. v. Topham (b), the 
libel imputed to a deceased peer ‘ unmanly vices and debaucheries.’ In 
that case it was held that an indictment for libel, reflecting on the memory 
of a deceased person, cannot be supported, unless it state that it was 
done with a design to bring contempt on his family, or to stir up the 
hatred of the King’s subjects against his relations, and to induce them to 
break the peace in vindicating the honour of the family.

In R. v. Hunt (r), the indictment was for publishing Byron’s ‘ Vision 
of Judgment,’ which was alleged to contain imputations on King George 
HI., then deceased.

In R. v. Labouchere (</), the Court refused to grant a criminal 
information for statements defamatory of a deceased foreign nobleman.

In R. v. Ensor (e), on an indictment for newspaper libel on a polit ical 
opponent who had been dead for three years, which led to an assault on 
the defendant by the sons of the deceased, Stephen, J., directed an 
acquittal on the ground that the libel had no reference to any living 
person. This ruling in his view was inadequate and he later expressed 
an opinion that in such a case the libel must be intended and not 
merely calculated to provoke sorrowing relations (/).

Sect. III.—Trial.

By the Quarter Sessions Act, 1842 (5 & (i Viet. c. 38), sect. I, Courts 
of Quarter Sessions for a county or borough have no jurisdiction to 
try any person for composing, printing, or publishing a defamatory 
libel.

Bv sect. 0 of the Newspaper Libel and Registration Act, 1881 (44 & 
45 Viet. c. (Ml), ‘ Every libel (y) or alleged libel and every offence under 
this Act shall be deemed to be an offence within the Vexatious Indictments 
Act, 1859 (22 & 23 Viet. c. 17) ' (A).

(«•) Ik Ubellia /avwnin, 5 Co. Hi p. 125 n, 
a com- in tlie* Star ClittlillHT, Il .Inc. I.

(r) K. v. Topham, 4 T. H. 120, 128, 
Kenyon, C.J.

(//) It. r. Ijaliouehero, 12 Q.H.1). 520, 
324. Coleridge, C.J. In lliin case the 
earlier authorities are discuawd.

(z) Cart hew, 405.
(ni 4 T. R. 129. (it.
(fc) 4 T. R. 120.
(r) 2 St. Tr. (N. S.) Oft. Vidi mite. p. 312. 
(</) I2Q.B.D. 320. The libel imputed waa 

that the deceased was nearly hanged on a 
charge of supplying to the French army of

Italy the llesh of soldier* who had died in 
hoHpital or Ihtii killed in battle. The 
application for the information waa made 
by a foreign nobleman resident abroad who 
was a soil of the deceased.

(r) 3 T. L It. 300, Stephen. .1.
If) 11887], Steph. Dig. Cr. Law (lith ed.), 

227 n.
(f/) It ia immaterial whether the lils-l is 

published in a newspaper or not ; and the 
won! • libel ’ is wide enough to cover blas­
phemous nnd seditious, as well as defama­
tory and obscene libels.

(A) /W, Vol. ». p. 1920.
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The respective functions of judge and jury with respect to the trial 

of libel are as follows : —
In criminal cases the judge is to define the crime, and the jury are to 

find whether the party has committed that offence.
The Libel Act, 1702 (32 Geo. III. c. 60) (i), after reciting that ‘ doubts 

have arisen whether on the trial of an indictment or information for the 
making or publishing any libel where an issue or issues are joined between 
the King and the defendant or defendants on the plea of not guilty 
pleaded, it be competent to the jury empanelled to try the same to give 
their verdict on the whole matter in issue,' enacts (s. 1) that ‘ on every 
such trial, the jury sworn to try the issue may give a general verdict of 
guilty or not guilty, upon the whole matter put in issue on such indictment 
or information ; and shall not be required or directed, by the Court or 
judge before whom such indictment or information shall be tried, to find 
the defendant or defendants guilty, merely on the proof of the publication 
by such defendant or defendants of the paper charged to be a libel, and 
of the sense ascribed to the same in such indictment or information.' 
Provided always (s. 2) that on every such trial ‘ the Court or judge before 
whom such indictment or information shall be tried, shall, according to 
their or his discretion, give their or his opinion and directions to the jury, 
on the matter in issue between the King and the defendant or defendants, 
in like manner as in other criminal cases ’ (/).

In cases of libel, as in other cases of a criminal nature, it has been the 
course for a judge first to give a legal definition of the offence, and then 
to leave it to the jury to say, whether the facts necessary to constitute 
that offence are proved to their satisfaction. Whether the particular 
publication, the subject of inquiry, is calculated to injure the reputation 
of another, by exposing him to hatred, contempt or ridicule, is a question 
of fact for the jury to determine. The judge as a matter of advice to 
them in deciding that question, may give his own opinion as to the 
nature of the publication, but is not bound to do so (k).

Sect. IV.—Punishment.
Common Law. The judgment in cases of defamatory libel at common 

law was in the discretion of the Court : and usually consisted of fine, 
imprisonment without hard labour, and finding sureties to keep the 
peace (/). Judgment was given on each of four counts of an information 
that the defendant be imprisoned on the first count ‘ for the space of two 
months now next ensuing ’ ; on the second count, ‘ for the further space of

(i) Generally known ax Fox's Act. The 
Avt in terms extends to all fornix of liliel 
and ix not limited to defamation. The Act 
is xaid to declare the common law. But 
prior to its passim* it had been in certain 
eases ruled that the only matters for the 
jury were publication and the truth of the 
innuendoes, Parmiter e. Coupland, 0 M. & 
W. 105, Parke, B. Jenner r. A'Beckett, 
L B. 7 Q.B. II 41 I.. J. Q.H. 14. See 
Krskine's epecchcH in the case of the Dean 
of St. Asaph, Ridgway'a Col. vol. i. pp. 
SS4, -'M.

(/) S. 3 provides that the jury may

linil a special verdict, in their discretion, 
as in other eriminal eases. By s. 4, 
defendants found guilty may move in 
arrest of judgment as before the passim; 
of the Act.

(Ic) l'armiter v. Coupland, iihi *up. Baylix 
v. ÎAwrence, Il A. & E. 020. Paris v. 
Levy, it <\ B. (N. N.) 34*. R. c. Hurdett. 
B. A Aid. 05 : I St. Tr. (N. H.) I. Fray r. 
Fray, 17 C. B. (X.S.) 003 34 L .1. C. P.45.

(/) I Hawk. e. 73. s. 21. Bac. Ahr. tit 
• Libel,' ('. K. v. Middleton, Fort. 201 : I 
Ntr. 177: R. »•. Dunn. 12 Q. It. 1020. As 
to the pillory, vide unie, p. 240.

3 u 2
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two months, to be computed from and after the end and expiration of his 
imprisonment ’ for the offence mentioned in the first count ; on the third 
count, for the further space of two months, to be computed in like manner 
from the end of the imprisonment on the second count ; and on the 
fourth count, for the further space of two months, to be computed in 
like manner from the end of the imprisonment on the third count. The 
third count was adjudged on error to be insufficient : but it was held, 
that the sentence on the fourth count was not thereby invalidated, and 
that the imprisonment on it was to be computed from the end of the 
imprisonment on the second count (ni).

Statutory Punishments. The Libel Act, 1843 (<> & 7 Viet. c. 90). now 
regulates the punishment of persons publishing or threatening to publish 
defamatory libels.

Sect. 3 (Threats to Publish) is dealt with under ‘ Robbery and 
Threats,' post, Vol. ii. p. 1158.

Sect. 4. ‘If any person shall maliciously publish any defamatory 
libel knowing the same to be false, every such person, being convicted 
thereof, shall be liable to be imprisoned in the common gaol or house of 
correction for any term not exceeding two years, and to pay such fine as 
the Court shall award.'

Sect. 5. * If any person shall maliciously publish any defamatory 
libel, every such person, being convicted thereof, shall be liable to fine or 
imprisonment or both, as the Court may award, such imprisonment not 
to exceed the term of one year.’

The Court may also or alternatively put the offender under recogni­
sances to keep the peace and be of good behaviour, or deal with the case 
under the Probation of Offenders Act, 1907 (n).

Sects. 4 and 5 do not create any new offence nor alter the nature of the 
offence of defamatory libel as defined by the common law, but merely 
limit the punishment for the common law offence in the two cases with 
which they deal («).

On an indictment for publishing a defamatory libel knowing it to be 
false (s. 4), the defendant may be convicted of publishing a defamatory 
libel without the scienter, sect. 5 (/>).

Costs. —As to costs, see jumt, Vol. ii. pp. 2039, 2012.

Sect. V. Indictment.
The only matter now essential to be stated in an indictment (#/) for 

defamatory libel are that the defendant unlawfully published of and 
concerning (r) a named person (*) or a specified body of persons (/) certain 
defamatory matter which must beset out according to its tenor («), with

(in) tin-gory r. It., 15 tj.lt. U74.
(*) Atilr, p. 21».
1',) It. r. Munsluw |I8»5|. I Q.B. 708. 

(1. It. r. Matin |I0UI|, 20 N. Z. !.. It. Ml. 
(/.) Itoalvr r. K.,21 (J. It.l>. 284.
(f/i For an example of n tlmrouglilv 

defrs-ftve indictment, sen It. r. Itarraelougii 
l l!KNl|. I K.B. 201.

(r) It. r. Mantden, 4 M. & S. 104. It. r. 
Sully, 12 .1. V. 030. Clement v. Fisher, 
7 II. * <\ 45».

(a) Ante. p. 1021. If it auftivivntly appears 
from l lie tvrm* of the lilul to whom it n‘fvr* 
tlx* omiiwion of the wonl.s of ami 1 concern 
inn * is not fatal, tin-gory r. It., 15 tj.lt.•87.

(/) Ante. p. 1024. An imlietmeiii aeems 
not to lie for continued defaming a p>-rsoii 
to the jumrs unknown. It. v. Oriiv. I M. 
It ay ill. 4 SO, 3 Salk. 224.

(m) llradlumth r. It.. 3 lj.lt.I). 007. and 
see pont, Vol. ii. p 1881.
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such averments of extrinsic facts (v) and innuendoes as may be necessary 
to indicate its defamatory meaning and its reference to the person or class 
defamed (w). In some of the older cases the words ‘ composed ' and 
‘ printed ’ are added to ‘ published ’ (x) ; neither of these words is necessary, 
the gist of the offence being publication and not the composition (y) or 
printing.

It is usual to insert the words ‘ falsely and maliciously.’ But * falsely ’ 
is certainly superfluous (z) and omission of the word ‘ maliciously,’ if a 
defect, is not covered by verdict (a). To justify punishment under 
sect. 4 of the Libel Act, 1843 (b), it must be averred and proved that 
the defendant knew the defamatory words to be false.

It is not essential even when the only publication intended to be 
proved is to the person defamed to state that the words were intended 
or calculated to cause a breach of the peace (c).

The proper conclusion is ‘ against the peace, &c./ the provisions of 
sects. 4-5 of the Libel Act, 1843 (d) not having affected the common law 
definition of the offence and merely prescribing the punishment according 
as the scienter is or is not proved (e).

The words alleged to be defamatory should, as already stated, be set out 
according to their tenor (/), and with accuracy, and with care not to charge 
as continuous statements, statements which were in fact separated by in­
tervening matter (</). This care is neecssary to avoid variance between 
indictment and proof as to the words or sense and the risk that the Court 
might be unable or unwilling to amend under 14 & 15 Viet. c. 100, s. 1 (//).

Libel in Foreign Languages. If the libel is in a foreign language it is 
necessary that it should be set forth in the indictment in the. original 
language, and also in an English translation, to prove the translation to 
be correct (#).

Innuendoes. Innuendoes are inserted to fix and point the defamatory 
meaning of the words and their reference to the person said to be defamed, 
and they may not add new matter (;).

It is the duty of a judge to say whether a publication is capable of the 
meaning ascribed to it by an innuendo ; but when the judge is satisfied 
of that, it must be left to the jury to say whether the at ion has the 
meaning so ascribed to it (Z).

(r) H. r. Yates, 12 Cox, 233.
(if) Vide infra.
(r) See R. r. Hunt, 2 Camp. 583. R. r.

Williams, 2 Camp. 040, I.awn-nee, .1. R. r.
Knell, I Rnrnunl. (K.R.) 305.

(>/) Post, p. 1033.
<:) R. p. Burke, 7 T. R. 4. R r. Brooke,

7 Cox, 251. Ami see Wyatt r. (jure.
Holt (N. R). 311 n.

(«) R. r. Harvey, 2 R. & C. 257. R. r.
Mme.|ow 118051. IQ.B. 758.

(It) Vide mile, p. 1028.
(r) It. r. Adams, 22 Q. B.l). 00. Older 

authorities to the contrary are cited there 
and in Odgers on Lihel (4th ml.), 070.

(e) Ante, ii. 1028.
(</) R. v. Munslow, ubi sup.
( f) Nee R. p. Barraclough 11000], 1 K.B.

201

(f/) Sts- Taliart v. Tiuper, 2 Camp. 352. 
The whole writing nets! not lx* net forth, 
hut parts not act forth which ipialify the 
matter set forth may be given os evidence. 
I Balk. 117

(A) As to the former strictness sis- It. p. 
Beech, I Is-acli, 133. It. v. Hurt, I lynch,
145.

(i) Zenohio i\ Axtell, fl T R. 102. R. v. 
Peltier, 28 St. Tr. 017. It. r. (loldstein, 3
it â b. sei

(i) R. r. Horne, 20 St. Tr. 051. 2 Cowp. 
052. De (Irey, C.,1. It. v. Runlett, 4 B. 
A Aid. 95: I St. Tr. (X. S.) I. AbUtt. C.J. 
And see (Mgers on Li Ik-1 (4th ed.), 110, 000.

(1) Blagg p. Sturt, 10 Q.B. SOU : 10 
L. J. Q.B, 89. Hunt r. Qoodlake, 48 
I,. .1, C. P. 54. Mulligan v. Cole, L. R. It) 
Q.B. 540 : 44 L .1. Q.B. 153.

4
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Where written or printed matter is clearly defamatory of a particular 
person no statement of intrinsic circumstances, by way of inducement, is 
necessary (/). It is no objection, therefore, that words arc not explained 
by an innuendo where they are commonly enough understood in a 
defamatory sense to warrant a jury in so applying them (m) ; and in 
such a case, innuendoes improperly enlarging the sense may be rejected 
as surplusage after verdict (n) ; for on motion in arrest of judgment, an 
innuendo which is not warranted by the words themselves nor properly con­
nected with them by prefatory matter, may be rejected (o). Hut the case 
woula be different if the words were capable of two senses, and the 
innuendo ascribed one meaning to them, and was good on the face of it (/>). 
If there be contained in the alleged libel matter which is capable of 
receiving the interpretation put upon it by an innuendo, there is no fault 
in the count for not having explanatory averments to fix and point the 
libel. Hut generally if the words written or spoken cannot apply to the 
individual, no previous averments or subsequent innuendoes can help to 
give the wonls an application which they have not. * Sup|M>se the words 
to be, “ a murder was committed in A.'s house lust night," no introduction 
can warrant the innuendo " meaning that R. committed the said murder," 
nor would it be helped by the finding of the jury for the plaintiff. For 
the Court must see that the words do not and cannot mean it, and would 
arrest the judgment accordingly ’ (//). Hut if an innuendo ascribes to 
certain words a particular meaning which cannot be supported in evidence, 
the innuendo, if well pleaded in form, cannot be repudiated on the trial, 
so as to let in proof that the words have another meaning (r). If words 
are laid to be uttered with intent to convey a particular meaning to 
persons present, it must be proved that the party uttering them had that 
meaning, and that they were so understo<xl by the hearers (*).

Where a count allegwl that the defendant, intending to defame the 
Duke of Hrunswick, published a libel containing divers false and malicious 
matters and things of and concerning the said duke, that is to say : We 
should think that no ladv would admit to her society such a crack-brained 
scamp as the Duke of Hrunswick (meaning the said duke), the Court of 
Exchequer Chamber held that these averments shewed sufficiently with­
out more formal introduction, that the liliei was of and concerning the 
duke (/).

An information stated, that defendant, intending to excite hatred
(/) It. r. Tutchin, 14 St. Tr 1995 : 2 LI. 

Itaym. ItHU.
(m) Hoare r. Nilvcrlork. I:1 Q.B. «21. 

See Homer v. Taunton, 6 II. A N. «II. 
where there was no innuendo to explain 
‘ truek-master,' anil it was livid that it was 
|iro|M>rly left to the jury to say whether it 
was iisisi in a defamatory sense, though no 
evidence was given to explain its meaning. 

(w| Harvey French, 2 Tyr. 686: I t'r.
& M. II.

(o) Williams v. Ktott, 3 Tyr. t»H8 : I t'r. 
A M «75, Bayley, B.

(/<) Barrett v. Is mg, 3 II. I«. ('. 385.
(7) Solomon r. Iawsoii. 8 Q.B. 823.
(r) Williams r. Stott, sw/rn.

(s) Per Bayley, It., ihid., citing Woolnoth 
r. Meadows, fi Fast, 47«. Sts as to the 
office and nature of an innuendo, I Stalk, 
on Liai. 4IH it ur'f. Clegg r. IaITci. |0 
Iting. 250 : 3 M. A S. 727. Ikty i\ Itohin 
son. I A. A K. 554. 4 X. A M. SHI : West 
r. Smith, I Tyr. A til. 825. Kelly r. 
Partington, 5 It. A Ad. «45.

(t) tiregory e. It., 15 y.lt. 957. In the 
same ease 15 Q.B. 974. a count was held 
had which suggested that certain wonls 
meant that the I hike was suspcctisl of a 
crime which would hiing him into danget 
of his life hv file Court of Knglaml on the 
grountl it diil not shew in what manner the 
life of the duke would lie endangered.
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against the government of the realm, and to cause it to he believed that 
divers subjects had been inhumanly killed by certain troops of the King, 
published a libel of and concerning the government of this realm, and of 
and concerning the said troops, which libel stated, that the defendant 
saw with abhorrence, in the newspapers, the accounts of a transaction 
at Manchester, and alleged that unarmed and unresisting men had been 
inhumanly cut down by the dragoons (meaning the said troops), and then 
commented strongly upon this being the use of a standing army, and 
called upon the people to demand justice, Ac. ; but it did not, in terms, 
say, that the dragoons acted under the authority or orders of the govern­
ment. After conviction, a motion was made in arrest of judgment, on 
the ground that it did not sufficiently appear that the libel was written 
of and concerning the government, nor of or concerning what troops it 
was written : but the Court held, that it was obvious, from its whole 
tenor and import, that it meant to cast imputations upon the government ; 
that it was a libel to impute crime to any of the King's troops, though 
it did not define what troops in particular were referred to ; and that the 
innuendo of ‘the said troops ' meant the undefined part of those troops (ti).

Venue. The libel must also be proved to have been published by the 
accused, in the county laid in the indictment (v). By 7 Oeo. IV. c. til, 
a. 12 (w), an offence begun in one county and completed in another is 
triable in either, and at common law, if a man writes a libel in one county 
and procures its publication in another, he is triable in the latter county (j*). 
So if a man writes a libel in London, amt st 'da it by post addressed to a 
person in Exeter, he is guilty of a publication in Exeter (//). Ami where 
the defendant wrote a libel in Leicestershire, with intent to publish it in 
Middlesex, and published it in Middlesex accordingly, and the information 
against him was in Leicestershire, Abbott, (\J., and Holroyd and Best, 
JJ., held the information right (:). From the same case it appears to 
have been considered that delivering a libel sealed, in order that it may 
be opened and published by a third person in a distant county, is a 
publication in the county in which it is so delivered : and further, that 
if delivering it open were essential, proof that the defendant wrote it in 
county A., and that ('. delivered it unsealed to 1). in county B., would be 
prima facie evidence that the defendant delivered it open to C., in the 
county A., though there be no evidence of (Vs having been in county A. 
about the time ; or that application had been made to 1). to know of 
whom he received it. The information was for writing ami publishing a 
libel in the county of Leicester, and it was proved by the date of the letter 
that the defendant wrote it in that county, and that A. delivered it to B., 
for publication in the county of Middlesex, it being then unsealed. A. 
was not called as a witness ; and there was no evidence of his having been 
in the county of Leicester, or how the libel came to him. The jury were 
told that as A. had it open, they might presume that he received it open ;

(h) It. p. Harriett, I Si. Tr. (X. S.) I -, 4 
It. * AM. :tl i.

(f) Caw of the Seven BUI<o|w, 12 St. 
Tr. .*104.

(*«’) .4 a/# , |). 20.
(x) 12 St. Tr. SSI.

<y) III. iliiri.
(:) It. i. Harriett. 4 B. & AM. 86. Bayley, 
rioobteri. Tlie rierUion of the majority 

Iihh lieeli HCee|iteri a* L'oori law. It. »». 
Kill* | I81MI|, I (/.It. 2:t0. SSA. I idr anlr, 
1». 54.
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and that, as the defendant wrote it in the county of Leicester it might 
be presumed that A. received it in that county ; and three judges held 
against the opinion of Bayley, J., that this direction was proper ; and 
they also held that if the delivering open could not be presumed, a 
delivery sealed with a view to and for the purpose of publication was a 
publication ; and they thought there was sufficient ground for presuming 
some delivery, either open or sealed, in the county of Leicester (a). It 
appears from this case that the dating a libel at a particular place is 
evidence of its having been written at that place (b). The postmarks 
upon a letter are prima facie but not conclusive evidence that the letter 
was in the office to which the postmarks belong at the date thereby 
specified (c). If the envelopes have been destroyed fresh evidence of the 
postmark is admissible (d). If a libellous letter is sent by the post, 
addressed to a party at a place out of the county in which the venue is 
laid in an indictment for the libel, yet, if it were first received by him 
within that county, it is a sufficient publication to support the indict­
ment (e). Owning the signature to a libel is no evidence in what county 
it was signed. This was held in the case of the Seven Bishops (/) ; but 
additional evidence being afterwards given that the bishops applied to 
the Lord President of the Council about delivering a petition to the King 
and that they were admitted to the King for that purpose in Middlesex, 
the case was left to the jury (y).

Sect. VI.—Evidence.

Evidence for the Prosecution.—Where no plea of justification has 
been filed it is usually sufficient for the prosecution to prove publication 
of the defamatory libel by or at the instance of the defendant and within 
the jurisdiction of the Court of trial and to produce and read the libel, 
and to prove if need be any innuendo! s or averments of intrinsic facts 
necessary to shew the defamatory character of the publication and its
reference to the persons charged to 
framed on 6 & 7 Viet. c. 96, s. -4 
defamatory matter to be false. If

(«) Ibid.. Mid MS. Bayley, .1,
(b) R. r. Runlet 1, 4 B. & Aid. 95.
(r) R. r. Canning, 19 St. Tr. 283, 370. 

R. »•. Plumer f 1814% R. & R. 264 & MS. 
Bayley, J. R. r. Johnson, 7 East, 0f> ; 
29 St. Tr. 103, 438. Fletcher v. Braddvl.
2 Stark. N. 1*. 04 ; 2 Stark. Kv. 450 (g). 
The contrary was held by Ellcnhorough, 
C.J., in R. r. Watson, 1 Cam]). 215, where 
he said that the jHwtmark might have been 
forged. But the decision is inconsistent 
with the eases above cited. Ntocken r. 
Collin, 7 M. & W. 529. Odgers on Libel 
(4th ed.), 025.

(i) R. r. Johnson, nbi tup.
(e) R. v. Watson, 1 Cam]). 215; and see 

R. f'. Middleton, 1 Str. 77. In the ease of 
R. i'. Johnson, 7 East, 05 (ante, p. 52). the 
publisher of a public register received an 
anonymous letter, tendering certain political 
information on Irish affairs, and requiring

be defamed, and also, if the libel is 
(A), that the defendant knew the 

the libel has merely been exhibited
to kiiuW to whom letters should be directed, 
to which an answer was returned in the 
register. After this the publisher received 
two letters in the same handwriting 
directed as mentioned, and having the 
Irish postmarks on the envelopes, which 
two letters were proved to be in the hand­
writing of the defendant, the previous 
letter having been destroyed. It was held 
that this was a sufficient ground for the 
Court to have the letters read ; and the 
letters themselves containing expressions 
of the writer, indicative of his having sent 
them to the publisher of the register in 
Middlesex for the purpose of publication, 
the whole was evidence suflieient for the 
jury to find a publication in Middlesex 
by the procurement of the defendant.

(/) 12 St. Tr. 183.
((/) Ibid.
(h) Ante, p. 1028.
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by the defendant, and he refuses on the trial to produce it, after 
receiving ‘ notice to produce/ parol evidence may be given of its 
contents (i).

Publication.—To constitute the offence it ’is essential to prove publi­
cation (j). The mere writing or composing of a defamatory libel by anyone 
which is neither circulated or read to others, will not render him civilly, 
nor, it would seem, criminally responsible ; nor will he be held to have 
published the paper, if it be delivered out of his study by his own or his 
servants’ mistake (À*), or pass out of his possession or control by accident, 
or some cause independent of his volition.

It is not publication of a libel to take a copy which is not published (/). 
But it is no defence to shew that the libel published was copied from 
another publication even if published as a copy and the name of the 
original author stated (m), but a person who lias written a libel which is 
afterwards published will be considered as the maker of it, unless he can 
rebut the presumption of law by shewing another to be the author, or 
prove the act to be innocent in himself (n). For as said by Holt, C.J., 
if a libel appears under a man’s handwriting, and no other author is 
known, he is taken in the mainour (o) and it turns the proof upon him ; 
and if he cannot produce the composer, it is hard to find that he is not

(i) R. r. Watson, 2 T. R. 201, Buller, J. 
Aitirii. v. Lemsrohant, ib, 901 n. R. t>. 
Boucher, 1 F. & F. 480. R. t\ Barker, 1 
F. & F. 290. And sue Odgers on Libel 
(4th cd.), 070, 077.

(j) It is insufficient to prove publication 
by a husband to his wife or by a wife to 
her husband (ante, p. 1022).

(I) R. v. Paine, 0Mod. 167. ‘As regards 
criminal liliels there arc weighty dicta to 
the effect that composing is an offence 
without publication.' In R. v. Burdett, 
4 B. & Aid. 95, Lord Tenterden said : ‘The 
composition of u treasonable paper intended 
for fmhlicalion, has, on more than one 
occasion, been held an overt act of high 
treason, although the actual publication 
had been intercepted or prevented, and 1 
have heard nothing on the present occasion 
to convince my mind that one who com­
poses or writes a libel with intent to 
defame, may not, under any circumstances, 
be punished, if the lilx-l lie not published.’ 
Holroyd, J., said : 4 Where a misdemeanor 
has been committed by writing and pub­
lishing a libel, the writing of such a libel 
so published is in my opinion criminal, and 
liable to be punished by the law of England 
as a misdemeanor, as well as the publishing 
of it.’ And again, * The composing and 
writing, with intent and for the purpose 
above stated, of a liliel proved to have 
been published by the defendant, is in my 
opinion of itself a misdemeanor, in what­
ever county the publishing of it took 
place.’ Upon the principle that an act 
done, and a criminal intention joined to 
that net, are suffieient to constitute a crime 
it should seem that writing a liliel with 
intent to defame is a crime. C. S. (1. It

is submitted that the dicta should lie 
limited to * composing ’ treasonable, 
seditious or blasphemous writings, ante, 
pp. 301, 393.

(/) Com.Dig.tit. ‘Libel’ (B.2). Lamb's 
case, 9 Co. Rep. f>9. But see R. r. Bear, 
2 Salk. 417 ; 1 Lord Ruym. 414.

(m) De Crespigny r. Wellesley, 5 Ring. 
302. See R. >•. Newman, l E.A B. 268,668, 
/.out, p. 1050. M’Pherson r. Daniels, 10 B. & 
C. 203. Watkin p. Hall, L. R. 3 Q.B. 306 ; 
37 !.. .1. Q.R. 12.->. R. v. Sullivan, II Cox, 
44 ( Ir. ) (copy from a foreign newspaper).

(w) liac. Abr.tit.‘Libel'(B. 1). Lamb's 
case, 9 Co. Rep. 59. The writing a libel 
may be an innocent act, e.</., in the clerk 
who draws an indictment, or in the student 
who takes notes of it. But in Maloney r. 
Rail ley. 3 ('amp. 210, Wood, I!., held, « 'll 
the trial of an action for libel, in the shape 
of an extrajudicial affidav it sworn before a 
magistrate, that a person who acted as a 
magistrate’s clerk was not bound to answer 
whether by the defendant's orders he wrote 
the affidavit, and delivered it to the 
magistrate, as he might thereby criminate 
himself.

(o) A man was taken with the mainour, 
when he was taken with the thing stolen in 
his possession, or, as it was termed in the 
ancient indictments, eaptus cum maim 
o/iere, and when so taken he might be 
brought into Court, arraigned, and tried 
without a grand jury. 2 Hale, 14H. 
Some lords of manon had jurisdiction to 
try such cases ; for I have the record of 
such an indictment for horse stealim.', 
tried in the Court of Leek. Staffordshire 
(86Bdw.I.) See Pollock A Maitland, Hist. 
Eng. Law, ii. 494, 577. C. S. (j.
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the very man (p). Where the manuscript of a seditious libel was in the 
handwriting of the defendant, and a printer had printed five hundred 
copies from it, three hundred of which had been posted about Birmingham, 
but there was no evidence to connect the defendant with the printing or 
the posting, except the handwriting, it was held, that there was evidence 
to go to the jury that it was published by the defendant (<y).

Where, in an action for libel contained in a pamphlet, a witness proved 
that the defendant gave her a pamphlet, and that she read parts of it, 
and that she had lent it to several persons, and it was returned to her, 
but she could not swear the copy produced was the same pamphlet the 
defendant gave her, but it was an exact copy, if it was not the same, and 
she believed it to be the same, it was held that this was sufficient evidence 
to be left to the jury (r).

The reading of a libel in the presence of another, without previous 
knowledge of its being a libel, or the laughing at a libel read by another, 
or the saying that such a libel is made by J. 8., whether spoken with or 
without malice, does not amount to a publication of the libel. And he 
who repeats part of a libel in merriment, without any malice or purpose 
of defamation, is not punishable (#). In an action for a libel contained in 
a caricature print, where the witness stated, that having heard that the 
defendant had a copy of this print, he went to his house and requested 
liberty to see it, and that the defendant thereupon produced it, and pointed 
out the figure of the plaintiff and the other persons it ridiculed, Lord 
Ellenborough, C.J., ruled that this was not sufficient evidence of publi­
cation to support the action (f).

In criminal cases it is not essential as in civil cases of defama­
tory libel to prove publication to a person other than the person 
defamed (u).

Proof that the libel was contained in a letter directed to the party, 
and delivered into the party's hands, is sufficient proof of publication (c). 
And delivering a libel sealed, in order that it may be opened and published 
by a third person in a distant county, is a publication (tv). The production 
of a letter containing a libel with the seal broken, and the postmark on 
it, is prima facie evidence of publication (x).

All persons concerned in any capacity in the publication or circulation 
of a defamatory libel or in causing or procuring its publication are liable

(«) R. v. Rear, 1 Ld. Ravin. 414 ; 2 
Salk. 417.

(7) R. v. Lovett, 9 C. & 1\ 402. Littledale,
.1

(r) Fryer r. (iat hercule, 4 Ex. 202.
M Bar. A hr. tit. ‘Libel* (B. 2). This is 

doubted in 1 Hawkins, V. C. e. 73, s. 14. 
on the ground that jests of such a kind 
are not to lie endured, and that the injury 
to the reputation of the party grieved is 
no way lessened by the merriment of him 
who makes so light of it. As to reading a 
lilicl in the hearing of others, knowing it to 
lie such, la-in g a publication of it, see Bar. 
Abr. tit. ‘Libel’ (B. 2).

(<) Smith v. Wood, 3 Camp. 323. And 
see R. r. Paine, 5 Mod. 166, where a </«.

is made in the margin, whether a person 
who has a liliellous w riting in his possession, 
and reads it to a private friend in his own 
house, is thereby guilty of publinhinti it.

(h) R. » . Adame. 22 Q.B.1>. till : 68 L .1. 
M. C. I.

(e) 1 Hawk. c. 73, s. II. Bac. Abr. tit. 
‘Libel* (B. 2), n. (a). Selw. (N. P.) 1U60.ii. 
(Ü). Odgcrs on Libel (4th ed.), 438, 670. 
R. v. Brooke, 7 Cox, 261. Addressing a letter 
to a wife containing reflect ions on her 
husband has been held publication and 
sufficient to sup|M>rt an action. Wen man 
v. Ash. 13 C.B. 830: 22 L. .1. C. P. 100. 

(«•) R. v. Runlett, 4 B. & Aid. 95. 
lx) Warn-n t\ Warren, 1 Cr. M. & R. 

300. Shipley r. Todhunter, 7 C. & P. 080.
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as principals (y) unless the part taken by them was lawful (2), or innocent, 
or purely accidental (a).

It is usual in the indictment to charge the defendant with having 
* published and caused or procured to be published ' the libel in 
question (b).

According to the older books it is not material whether he who dis­
perses a libel knew anything of the contents or effects of it or not, for 
that nothing would be more easy than to publish the most virulent papers 
with the greatest security, if the concealing the purport of them from an 
illiterate publisher would make him safe in dispersing them (c).

This opinion must be read subject to qualification, for a messenger 
who cannot read, or the carrier of a sealed or closed parcel who has no 
knowledge of the defamatory nature of its contents, cannot be held 
criminally responsible for publication (d). The disseminator is not 
liable unless conscious of the contents (c) or unless he has notice of their 
nature putting him on inquiry (/). But printers can rarely rely on this 
defence (f/). Evidence is of course admissible to prove innocence of the 
nature of the libel. Thus, where an action was brought against a porter 
for a libel contained in a handbill, which he had delivered tied up in a 
paper parcel, evidence was admitted that he delivered the parcel in the 
course of his business without any knowledge of its contents (h).

In such cases the criminal responsibility rests on the person who 
employs the innocent agent («').

The defendant was indicted for causing to be published in a newspaper 
a libel which told a story of the prosecutor, and added comments on 
the story, giving it a ludicrous character. The editor of the newspaper 
stated that the defendant had expressed a wish to him that he would 
‘ shew up ’ the prosecutor, and had told him the story. The witness 
communicated it to a reporter for the paper, and the libel was substantially 
what was so communicated. Before the publication the defendant 
remarked to the witness that the article had not yet appeared. After it 
had appeared, the defendant told the witness that he had seen it, and 
that he liked it very much. The witness had heard the story before the 
defendant told it him. It was held, that on this evidence the jury might 
find that the defendant authorised the publication of this particular

(I/) 24 & 25 Viet. c. 04, s. 8. mite, p. 138. 
(;) e.g., by reason of absolute privilege, 

jiost, p. 1041.
(«) It. t>. Munslow |I80.‘)|, 1 Q.B. 758, 

765 : 04 L .1. M. ('. 138. Wills, .1.. follow­
ing Emmena r. Pottle, 10 Q.B.l). 354. Cf. 
It. r. Lord Abingdon, 1 Esp. 220.

(b) See Arch. Cr. VI. (23nl ed.) 1122. 
For other precedents see 2 Cox, App. 
XXIX., and Odgers on Libel (4th ed.), 752.

(r) Hac. Abr. tit.1 Libel' (It. 2). I Hawk, 
e. 73, s. 10.

(d) Emmena r. Pottle, 10 Q.B.D. 304. 
It. t>. Topham, 4 T. It. 127, 128, Kenyon, 
C.J. It. v. Nutt, Fitz. 47.

(c) Maloney v. Hartley, 3 Camp. 213. 
Mcleod v. St. Aubyn 11899], A. C. 040.

(/) Vizetelly v. Mudies, Ltd. [1900],2Q.B. 
17li, a case of a book ca'led in as libellous by

the publishers and negligently kept in 
circulation by a library after receipt of the 
publisher’s notice.

(ij) Lord Hardwickc said in Re Read and 
Huggonson, 2 Atk.472: ‘Though printing 
papers and pamphlets is a trade by which 
|>crsons get their livelihood, yet they must 
t ake care to use it wit h prudence and caution ; 
for if they print anything that is libellous, it 
is no excuse to say that the printer had 
no knowledge of the contents, and was 
entirely ignorant of its being libellous.’

(/<) Bay v. Bream, 2 M. & Rob. 04. 
Pattcson, J., said ‘ prima facie he was 
answerable, he had in fact delivered and 
put into publication the libel complained 
of. and was therefore called upon to shew 
Ilia ignorance of the contents.’

(•) Vide ante, p. 104.
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libel, notwithstanding the comments added, as there were both a general 
authority to publish, and an approval of the particular publication (/).

Where a reporter to a newspaper proved that he had given a written 
statement to the editor of the paper, the contents of which had been 
communicated to him bv the defendant for the purpose of such publica­
tion, and that the newspaper then produced was exactly the same, with 
the exception of some slight alterations, not affecting the sense ; it was 
held, that what the reporter published, in consequence of what passed 
with the defendant, might be considered as published by the defendant ; 
but that the newspaper could not be read without producing the written 
account delivered by the reporter to the editor (k).

In an action for libel the plaintiff complained of the publication in 
certain newspapers of reports of the proceedings of a board of guardians, 
containing defamatory statements concerning himself. At the meeting 
at which the proceedings in question took place, reporters were present 
in the discharge of their duty as representatives of newspapers. One of 
the defendants was chairman of the meeting, and the other was present 
and took part in the proceedings. The latter said that he hoped the 
local press would take notice of ‘ this scandalous case,' and requested 
the chairman to give an account of it. This lie accordingly did, and in 
the course of his statement said, ‘ I am glad gentlemen of the press are 
in the room, and I hope they will take notice of it.' The other defendant 
thereupon said, ‘ And so do I.’ The reports complained of were after­
wards inserted in the newspapers, being somewhat condensed, but sub­
stantially correct, accounts of what had been said at the meeting. These 
reports were set out in the declaration, and constituted the libels com­
plained of. The judge at the trial directed a verdict for the defendants, on 
the ground that there was no evidence of a publication by the defendants 
of these libels, to which direction the plaintiff excepted. Held (by 
Keating, Montague Smith,and Hannen, JJ., diss. Byles and Mellor, J.J.), 
that the direction was wrong, and that there was evidence for the jury (/).

Where an information for libel stated that the prosecutor had received 
certain anonymous letters, and that the defendant published a libellous 
placard of and concerning those letters, and the placard asked, ‘ Were 
you not warned that your character was at stake ? ’ and the prosecutor 
stated that he should not have understood the meaning of the placard

Ij) R. v. Cooper, 8 Q.B. 5113. Denman, 
C.J., said : 1 If a man request another 
generally to write a libel, lie must bo 
answerable for any libel writ ten in pursuance 
of his request : he contributes to a mis­
demeanor, and is therefore responsible as a 
principal.’ ‘ 1 have no doubt that a man 
who employs another generally to write a 
libel must take his chance of what apjiears, 
though something may l>e added which ho 
did not state.’

(k) Adams v. Kelly, Ry. & M. l.r»7.
(/) l’arkes v. Prescott, L. R. 4 Ex. 100, 

170 : 38 L. .1. Ex. 105. Montague Smith,.I.. 
in delivering the judgment of the majority of 
the Court, said : ‘ In the result, 1 come to 
the conclusion that, on principle it is correct 
to hold that, where a man makes a request

to another to publish defamatory matter, of 
which, for the purpose, he gives him a 
statement, whether in full or in outline, 
and the agent publishes the matter, 
adhering to the sense and substance of it, 
although the language be to some extent 
his own. the man making the request is 
liable to an action as the publisher. If the 
law were otherwise, it would, in many cases, 
throw a shield over those who are the real 
authors of libels, and who seek to defame 
others under what would then be the safe 
shelter of intermediate agents. I make 
this observation only with reference to 
the general consequences which would 
result from the arguments relied on to 
sustain the defendant's contention.*
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if he had not also seen the letters, and that he understood the passage in 
the placard to allude to the letters, it was held that the letters were 
admissible without proving who wrote or sent them, as the placard 
referred to them, and would not be intelligible without them, and that 
a defendant, who refers to other papers in his publication, must submit 
to have them read as explanatory of such publication (in).

If the handwriting of the defamatory matter is in dispute it may bo 
compared with genuine writing of the defendant. See 28 & 29 Viet. c. 
18, ss. 1, 8 (post, Vol. ii. p. 2150).

As to the admissibility of depositions taken under the Indictable 
Offences Act, 1818 (11 & 12 Viet. c. 42), and the use of gazettes, procla­
mations, &c., in evidence, see post, Ilk. xiii. c. iv. and p. 2120.

Malice and Intent. —It is not necessary to prove malice unless the 
occasion is privileged or the defence of fair comment is raised (w). In 
such cases the evidence must go to shew express malice (o).

The criminal intention of the defendant will be matter of inference 
from the nature of the publication. Where a libellous publication appears 
unexplained by any evidence, the jury should judge from the overt act ; 
and, where the publication contains a charge defamatory in its nature 
should from thence infer that the intention was malicious (p). It is a 
general rule that an act unlawful in itself, and injurious to another, is 
considered in law to be done main animo towards the person injured ; 
and this is all that is meant by a charge of malice in an indictment or 
statement of claim for defamatory libel, which is introduced rather to 
exclude the supposition that the publication may have been made on 
some innocent occasion than for any other purpose (</), and is not essential 
in an indictment (r). The intention may be collected from the libel, 
unless the mode of publication, or other circumstances explain it ; and 
the publisher must be presumed to intend what the publication is likely 
to produce ; so that if it is likely to excite sedition, he must be presumed 
to have intended that it should have that effect («). Publishing what is 
a libel without excuse is indictable, though the publisher be free from 
what in common parlance is called malice ; for defaming wilfully without 
excuse is in law malicious. And even if it could be an excuse, that the 
publisher believed what he published to be true, it is not so if he professes 
to publish it from authority. A newspaper contained this paragraph : 
‘ the malady under which his Majesty labours is of an alarming nature 
[meaning insanity] ; it is from authority we speak.' At the trial of the 
indictment for this publication, the jury asked if a malicious intention 
were necessary to constitute a libel ; to which Abbott, C.J., answered, 
that a man must have intended to do what his act was calculated to effect ; 
and the jury found the defendant guilty. Upon a motion for a new trial 
it was admitted that the paragraph was libellous, but it was urged that 
malice was essential to make the defendant criminal ; that he believed

(»i) R. v. Slaney, 5 C. & 1*. 213, Tenter- 
den, C.J.

(«) See Otlgers on Libel (4th cd.), 077. 
(o) Vide post, |>|>. 1030. I(H7.
(/>) R. r. Lord Abingdon, 1 Ksp. 228. 

Kenyon, C.J. And see K. v. Topham, 4 
T. R. 127. R. v. Woodfall, 6 Burr. 2007.

Stuart v. Lovel, 2 Stark. (N. P.) 93.
(q) Duncan v. Thu dites, 3 ti. & C. 584, 

585, Tenterden, C.J.
(r) R. v. Munslow, ant-, p. 1029.
(*) R. v. Burdett. 4 B. & Aid. 95. R. r. 

Lovett, 9 0. & V. 402, Littledulv, J.
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the King to have been so afflicted, and that the answer to the question 
by the jury was incorrect. But the Court thought otherwise, as the 
defendant must know whether he spoke from authority, and could have 
proved it ; and if malice were a question of fact, a man must be presumed 
to have intended to produce the effect which his act will naturally produce; 
and libelling without excuse is legal malice (f). A person who publishes 
matter injurious to the character of another must be considered, in point 
of law, to have intended the consequences resulting from that act («), 
for every man must be presumed to intend the natural and ordinary 
consequences of his own act (r). The judge, therefore, ought not to 
leave it as a question to the jury, whether the defendant intended to 
injure the person libelled, but whether the tendency of the publication 
was injurious to such person (w). In some cases, however, the paper or 
other matter may be libellous only with reference to circumstances 
which should be laid before the jury by evidence.

In order to shew the existence of actual malice in the mind of the 
writer of a libel, other libels by him, whether written previously or 
subsequently, are admissible in evidence (æ). Where the House of Lords 
asked the judges ‘ in an action for defamatory libel, when the plea of the 
general issue is pleaded,and also a plea under G & 7 Viet. c. 9G, s. 1,denying 
actual malice, and stating the publication of an apology set forth in the 
plea, is it admissible upon a trial for the plaintiff to give evidence of other 
publications by the defendant (some of them more than six years before 
the publication complained of) of and concerning the plaintiff, in order to 
prove malice against the defendant ? * the judges answered, ‘ We are all 
of opinion that, under such a plea, the publication of the previous libels 
on the plaintiff by the defendant is admissible evidence to shew that the 
defendant wrote the libel in question with actual malice against the 
plaintiff. A long practice of libelling the plaintiff may shew in the most 
satisfactory manner that the defendant was actuated by malice in the 
particular publication, and that it did not take place through carelessness 
or inadvertence ; and the more the evidence approaches to the proof of 
a systematic practice, the more convincing it Is. The circumstance that 
the other libels arc more or less frequent, or more or less remote from 
the time of the publication of that in question, merely affects the weight, 
not the admissibility of the evidence/ And the House of Lords held 
accordingly (y).

Where an information for libel alleged that a person unknown 
murdered E. G., and that one H. had been arrested on the charge of 
committing the murder and discharged, and the libel set out spoke of 
‘ the acquittal of H. for the murder of E. G. ; ’ it was held that the 
inducement was proved by evidence that a person had been murdered, 
and that If. had been charged with the murder and afterwards discharged, 
and that, at the inquest held on the body witnesses called the deceased

(/) B. v. Harvey, 2 B. & C. 207, 2 Ht. Tr. 
(N- S.) I.

(«) FUlier r. Clement, 10 B. & C. 472, 
Tenterden, C.J.

(•■) Main- r. Wilson, 9 B. & C. 043, 
Tenterden, C.J,

(w) H aire r. Wilson, supra.
(z) l’earson v. Lomaitre, 0 M. & (1. 700. 

]>arbv v. Ouselev, 1 H. & N. 1. Stuart v. 
Lent 2 km*, ix. I'.) in.

(y) Barrett v. Long, 3 H. L. C. 390. See 
Hemmings v. (iasson, K. B. & E. 340
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by the name of E. G., ami that this last fact might be proved by the 
coroner, and that he might for this purpose use an inquisition drawn up 
on paper (z).

Where a declaration for libel set out the following passage : * We 
would suggest to the ex-Duke of Brunswick the propriety of withdrawing 
into his own natural and sinister obscurity ’ (meaning thereby to insinuate 
that the plaintiff was guilty of unnatural practices), Lord Campbell, C.J., 
refused to permit a witness to be asked if he had read the libel, and what 
he understood by the word 4 natural * printed in italics, as it was for the 
jury to form their own opinion as to what was meant by the word so 
printed (a).

In an action for libel it appeared that the plaintiff, an attorney, was 
employed by one N. to bring an action against an executor ; and that 
the defendant who was employed to adjust the executor’s accounts, 
finding that an action was about to be commenced against the executor, 
wrote a letter to N. blaming him for allowing the plaintiff to sue, and 
containing this passage, 4 If you will be misled by an attorney, who only 
considers his own interest, you will have to repent it ; you may think 
when you have once ordered your attorney to write to Mr. G., he would 
not do any more without your further orders ; but if you once set him 
about it, he will go any length without further orders.’ It was held that 
the question whether this letter applied to the plaintiff individually, or 
to the profession at huge, was properly left to the jury (b).

Sect. VII.—Matters of Defence.

The defences to an indictment for defamatory libel are : (1) that the 
words were not published by the defendant ; (2) that they do not refer 
to the person of whom they are alleged to be published ; (3) that they 
are not defamatory ; (4) that if published they are (a) absolutely 
privileged (c), or (b) conditionally privileged and published without 
express malice (d) ; (5) that if published they are in the nature of fair 
comment or criticism (e) ; (6) that they are true in substance and in fact 
and published for the public benefit (/). All these defences except the 
last may be set up under a plea of not guilty. The last must be set up 
by special plea. Under the plea of not guilty the defendant is entitled 
to prove that there was no publication or that he was not responsible for 
it, and to shew that the alleged libel does not relate to or does not defame 
the person to whom it is alleged to refer, and to prove privilege absolute 
or qualified, or fair comment.

Publication.—1 The publication of a libel when prosecuted as a criminal 
offence was at common law treated upon an exceptional principle and 
with exceptional severity (</). The maxim “ respondeat superior, which, 
with rare exceptions founded on reasons not applicable to libel, and which 

(z) R. r. Gregory, 8 Q.B. 508. (/) Post, p. 1057.
(«) Duke of Brunswick r. Harmor, 3 C. k (-/) Liliel was thus an exception from the 

K. 10. 4 distinction between the authority which
(b) Godson v. Home, 1 B. & B. 7. will make a man liable criminally and that
(r) Post, p. 1041. which will make him liable civilly for the
(d) Pott, p. 1047. acts of another.* Parkes v. Prescott, L. R.
(r) Post, p. 1050. 4 Ex. 109: 38 L. J. Ex. 105, Byles, J.
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I will presently notice (h), pertains to civil liability only, was applied to 
an indictment for libel, and the proprietor of a newspaper in which a 
libellous article had been inserted was held to be criminally as well as 
civilly responsible for it, though he had never authorised it nor had 
anything to do with its insertion and whether the editor had inserted it 
by negligence or wilfully ’ (i).

In accordance with this rule, proof of the purchase of a book or paper 
containing defamatory matter, in a bookseller’s shop, was held prima facie 
evidence of publication by the master, although it did not appear that 
he knew of any such book being there, or what the contents thereof were, 
and though he was not upon the premises, and had been kept away for a 
long time by illness ; the Court would not presume that it was obtained 
and sold there by a stranger, and held that the master must, if he sug­
gested anything of this kind in his excuse, prove it (/). So the proprietor of 
a newspaper was held answerable, criminally as well as civilly, for the acts 
of his servants in the publication of a libel, although it could be shewn that 
such publication was without the privity of the proprietor (k) ; for a 
person who derives profit from, and who furnishes means for, carrying 
on the concern, and entrusts the conduct of the publication to one whom 
he selects, and in whom he confides, was presumed to cause to be published 
what actually appeared, and ought to be answerable, although it could 
not be shewn that he was individually concerned in the particular publi­
cation (/) ; and these were acts done in the course of the trade or business 
carried on by the proprietor.

But there were cases in which the presumption arising from the pro­
prietorship of a paper might be rebutted by evidence in exculpation or 
contradictory (m). Thus in an action for a libel, where it appeared upon 
the evidence that the defendant, a tradesman, was accustomed to employ 
his daughter to write his bills and letters ; that a customer, to whom a bill 
written by the daughter had been s , it by the daughter, sent it back on the 
ground of the charge being too high, and that the bill was afterwards 
returned to the customer, inclosed in a letter also written by the defend­
ant’s daughter, and being a libel upon the plaintiff, who had inspected 
and reduced the bill for the customer ; it was held that this was 
not sufficient evidence to go to a jury, either of command, authority, 
adoption, or recognition by the defendant (n).

The rigour of the common law was mitigated by sect. 7 of the Libel 
Act, 1813 (G & 7 Viet. c. 96), which enacts that ‘ Whensoever, upon the

(ft) See R. v. Stephen*, L. R. 1 Q. B. 702 
( I hi Min nuisance).

(i) R. p. Holbrook, 4 Q.8.D. 42, 40, 
Lush, J. Nee R. v. Walter 118081. 3 Esp. 
21. CM bourn v. Patmore (1834], 1 Cr. 
M. & R. 73, where Alderson, B., said, 
‘ A master is presumed to authorise the 
insertion of a libel.’

(;') Mae. A hr. tit. ‘Libel’ (B. 2). R. r. 
Nutt, Fitzgib. 47 : 1 Barnard. (K.B.) 300 ; 
2 Sess. Cas. 33, pi. 38. And sec R. v. 
Almon, r> Burr. 2080, relating to Junius’ 
letters which were published in a magazine 
bought at the defendant’s shop and pur­
porting to be ‘printed for him.'

(ft) B. «. Walter, t ftp. tl. B. i Dod, 
2 Sess. Cas. 33, pi. 38. I Hawk. c. 73, s. 10. 
WoodfalTa case. Essay on Libel», p. 18. 
Salmon’s case, K.B. HU. 1777.

(/) It. v. (luteh, M. & M. 433, Tenterdcn, 
C.J.

(m) It. v. (luteh, M. & M. 433, Tenterdcn, 
G.J., and seo R. v. Almon, 5 Burr. 2080.

(») Harding v. Greening, 8 Taunt. 42. 
It was also held in this case that the 
daughter could not bo compelled to prove 
by whose direction the letter was written. 
The answer would tend to fix herself with 
the crime of writing it.
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trial of any indictment or information for the publication of a libel, 
under the plea of not guilty, evidence shall have been given which shall 
establish a presumptive case of publication against the defendant by the 
act of any other person by his authority, it shall be competent to such 
defendant to prove that such publication was made without his authority, 
consent, or knowledge, and that the said publication did not arise from 
want of due care or caution on his part’ (o).

This section is not limited to newspapers. ‘ It applies to any printed 
or written slander, whether contained in a newspaper, book, bill, or 
letter. What it deals with is the libel, nothing more ' (/>). Nor does 
it say what is the effect of proving the negative : * but there can be as 
little doubt that it means it to be an entire defence entitling the defendant 
to a verdict and not merely to a mitigation of punishment ' (<y). The 
effect of the section as regards newspapers is to make the existence of an 
authority by the proprietor to the editor to publish libels no longer a 
presumption of law, but a question of fact. Under the former law the only 
question of fact was whether the proprietor authorised the publication of 
the newspaper ; under the section it is whether he authorised the publica­
tion of the particular libel. Though production of the newspaper con­
taining the libel with proof that he is owner raises a prima facie case of 
responsibility, he may under sect. 7 displace this case by appropriate 
evidence, and the jury arc to be directed that criminal intention is not to 
be presumed, and that the general authority to an editor to conduct a 
newspaper is not per se evidence that the owner authorised or consented to 
the publication by the editor of a libel in the paper (r).

It is not open to the defendant to prove that a paper similar to that, for 
the publication of which he is prosecuted, was published on a former 
occasion by other persons, who have never been prosecuted for it (s). 
Where the alleged libel was contained in a newspaper, it was held that 
the defendant had a right to have read in evidence any extract from the 
same paper, connected with the subject of the passage charged as 
libellous, although disjointed from it by extraneous matter, and printed 
in a different character (0. This rule is of general application so 
far as the context or other matter in the same publication qualifies or 
explains the matter charged as defamatory.

1. Absolute Prieilege.
Petitions to the King.—A petition to the King to be relieved from 

doing what the King has directed the party to do, if made bona fide and in 
respectful terms, is not punishable, though it call in question the legality 
of the King’s direction. James II. published a declaration of liberty of 
conscience and worship to all his subjects, dispensing with the oaths and 
tests prescribed by statutes of Charles II. (25 Car. II. c. 2, and 30 Car. II. 
st. 2) (u), and directed that it should be read two days in every church

(o) The section is not limited to defam­
atory libels. R. v. Brad laugh, lf> Cox, 217. 
R. r. Ramsay, 15 Cox, 231. Vide ante, p. 
310.

(p) R. v. Holbrook, 4 Q.B.D. 42. 48: 
47 L. .1. Q.B. 35, Lush, J.

(7) Id. ibid.
VOL. I.

(r) Id. ibid.
(*) R. r. Hok, 5 T. R. 430.
(0 It. v. Lambert, 2 Camp. 398; 31 St. 

Tr. 335.
(m) The lirst of these Acts was regaled 

in 1803, the second in 1800 (29 & 30 Viet. 
0. 19, s. 0).

3 X
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and chapel in the realm, and that the bishops should distribute it in their 
dioceses that it might be so read. The Archbishop of Canterbury and 
six bishops presented a petition to the King praying that he would not 
insist upon their distributing and reading it, principally because it was 
founded on such a dispensing power as had often been declared illegal 
in Parliament, and that they could not in prudence, honour, or conscience, 
so far make themselves parties to it as to distribute and publish it. This 
petition was treated as a libel : they were taken up and tried for it. The 
publication was proved ; and Wright, C.J., and Allibone, J., thought it 
a libel : but Holloway and Powell, JJ., thought otherwise, there not 
being an ill intention of sedition in the bishops, and the object of their 
petition being to free themselves from blame in not complying with the 
King's command (v).

Statements made in a petition to Parliament or to a committee (tv) 
of either House are absolutely privileged (x).

Proceedings in Parliament. —The members of the two Houses of 
Parliament, by reason of their privilege (//), arc not answerable in law 
for any personal reflections on individuals contained in speeches in their 
respective Houses ; for policy requires that those who are by the consti­
tution appointed to provide for the safety and welfare of the public, 
should, in the execution of their high functions, be wholly uninfluenced 
by private considerations (2).

The same privilege attaches to evidence given before com­
mittees (a). This form of privilege is limited to what is published in 
Parliament, and does not apply to republication outside (2), except 
perhaps to bona fide publication by a member for the information of 
his constituents (b).

Reports of Proceedings in Parliament. The publication of a report 
of a debate in either House of Parliament is not absolutely privileged : 
but if it be accurate the publisher is not responsible for defamatory 
statements made in the course of the debate so reported and published (r), 
or for the publication of articles fairly commenting upon the debate 
so reported and published (d).

(v) Case of the Seven Bishops, 12 St. Tr.
183. Hare r. Mellon. 3 U-on. 138. 103.

(ir) In laker. King] 1068], I \Vmn.Naund.
131 a, it was held that the printing of a false 
ami scandalous jietition to a committee of 
the House of Commons and a delivery of 
copies to the members of the committer was 
justifiable {qu. absolutely privileged ). 
because it was in the order and course of 
proceedings in Parliament. Vf. Kane v.
Slulvany, Ir. Hep. 2 C. L. 402. In R. r.
Salisbury. I l>l. Raym. 341, it was said 
to Im> indictable to publish a scandalous 
petition to the House of IauxIs.

(r) R. r. Creevey, I M. & S. 273. 278.
Ellenbormigh, C.J. See Wason v. Walter,
L. R. 4 Q.B. 73.

(y) By 4 lien. VIII. e. 3 (pro Ricardo 
Strode), members of Parliament are pro­
tected from all charges against them for 
anything said in either House ; and this is

further declared in the Bill of Rights, 
I WUI. & M. st. 2, c. 2. See Dillon r. 
Balfour, 20 L. R. Ir. 0OO. Fielding r. 
Thomas 11800). A. C. 000, 012.

(:) See Holt on Libel, 100. I Starkie on 
l.ils'l, 230. < Mgers on l.ils-1 (4th cd.), 210.
R. v. Lord Abingdon. 1 Esp. 220. R. r. 
Oreevy, I II. A s. 273.

(«) Coffin t\ Donnelly. 0 Q.B.I). 307.
(b) Wason r. Walter, L. R. 4 Q.B. Ofi.
(r) Davison r. Duncan, 7 E. & B. 233.
(d) Wason r. Walter, L. It. 4 Q.B. 

05; 38 L. .1. Q.B. 34, ft /ter cur., ‘ Our 
judgment will in no way interfere with 
the decisions that the publication of 
a single speech for the purpose or 
with the effect of injuring nil individual 
will lie unlawful, as was held in the 
cases of R. t\ Lord Abingdon. 1 Esp. 225, 
and It. r. Creevey, I M. & S. 273. At the 
same time it may be as well to observe
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This privilege is extended to the publication in newspapers in the 
case of fair and accurate reports of the proceedings of a select committee 
of either House unless published maliciously (e).

This privilege will be destroyed by proof of express malice (/).
Parliamentary Publications.—The Parliamentary Papers Act, 1840 

(3 & 4 Viet. c. 9) (#/), after reciting, ‘ whereas it is essential to the due and 
effectual exercise and discharge of the functions and duties of Parliament, 
and to the promotion of wise legislation, that no obstructions or impedi­
ments should exist to the publication of such of the reports, papers, votes, 
or proceedings of either House of Parliament as such House of Parliament 
may deem fit or necessary to be published : And whereas obstructions 
or impedii -nts to such publication have arisen, and hereafter may arise, 
by means of civil or criminal proceedings being taken against persons 
employed by or acting under the authority of the Houses of Parliament , 
or one of them, in the publication of such reports, papers, votes, or pro­
ceedings ; by reason and for remedy whereof it is expedient that more 
speedy protection should be afforded to all persons acting under the 
authority aforesaid, and that all such civil or criminal proceedings should 
be summarily put an end to and determined in manner hereinafter 
mentioned : ’ enacts (sect. 1) that ‘ it shall and may be lawful for any 
person or persons who now is or are, or hereafter shall be, a defendant or 
defendants in any civil or criminal proceeding commenced or prosecuted 
in any manner soever, for or on account or in respect of the publication of 
any such report, paper, votes, or proceedings by such person or persons, 
or by his, her, or their servant or servants, by or under the authority of

that wo are disposed to agree wit li what was 
Haid in Davison v. Duncan, 7 K. & It. 2112. 
as to such a speech being privileged if 
bowl fide published by a member for the 
information of his constituents. Hut 
whatever would deprive a report of the 
proceedings in a Court of justice of immu­
nity will equally apply to a report of pro­
ceedings in Parliament. We pass on to 
the second branch of this rule, which has 
reference to alleged misdirection in respect 
of the second count of the declaration, 
which is founded on the article in the 
Times, commenting on the debate in the 
House of lionls ; and the conduct of the 
plaint ill in preferring the jietition which 
gave vise to it. We are of opinion that the 
direction given to the jury was perfectly 
correct. The publication of the debate 
having been justifiable, the jury were 
pro|ierly told that the subject was, for the 
reasons we have already adverted to, pre­
eminently one of public interest, and there­
fore one on which public comment and 
observation might properly lie made ; and 
that consequently the occasion was privi­
leged in the absence of malice. As to the 
latter, the jury were told that they must lie 
satisfied that the article was an honest and 
fair comment on the facts ; in other words, 
that, in the first place, they must lie satis­
fied that the comments had been made

with an honest belief in their justice ; 
but that this was not enough, inasmuch as 
such belief might originate in the blindness 
of party zeal, or in personal or political 
aversion, that a person taking upon himself 
publicly to criticise and to condemn the 
conduct or motives of another must bring 
to the task not only an honest sense of 
justice, but also a reasonable degree of 
judgment and moderation, so that the 
result may be what a jury shall deem under 
the circumstances of the case a fair and 
legitimate criticism on the conduct and 
motives of the party who is the object of 
censure. See Hen wood r. Harrison, L. R. 
7 L’.P. (KM; 41 L. J. C.P. 2<Hi.

(< ) f»l Si 52 Viet. c. ti4. s. 4. post, p. 1041). 
See R. r. Wright, 2 T. R. 293. Kane r. 
Mulvany, Ir. Rep. 2 C. L 402.

(/) Wason v. Walter, L. R. 4. Q.B. 73.
([/) This Act was passed in consequence 

of the decision in Stockdale v. Hansard, 9 
A. & E. I. See Wason r. Walter, ubi sup.. 
Cockburn, C.J. ; Hen wood v. Harrison. 
L. R. 7 C.P. dot;, Willcs, J. By a. 28 of 
the Villawful Societies Act, 1799 (39 Geo. 
III. e. 79, /lost, p. 1062), nothing in that 
Act contained shall extend or Is* construed 
to extend to any papers printed by the 
authority and for the use of either House 
of Parliament. See Burr e. Smith [1909], 
2 K. B. 300.

3x2
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either House of Parliament, to bring before the Court in which such 
proceeding shall have been or shall be so commenced or prosecuted, or 
before any judge of the same (if one of the superior Courts of Westminster), 
first giving twenty-lour hours’ notice of his intention so to do to the 
prosecutor or plaintiff in such proceeding, a certificate under the hand of 
the Lord High Chancellor of Great Britain, or the Lord Keeper of the 
Great Seal, or of the Speaker of the House of Lords, for the time being, 
or of the Clerk of the Parliaments, or of the Speaker of the House of 
Commons, or of the Clerk of the same House, stating that the report, 
paper, votes, or proceedings, as the case may be, in respect whereof such 
civil or criminal proceeding shall have been commenced or prosecuted, 
was published by such person or persons, or by his, her, or their servant 
or servants, by order or under the authority of the House of Lords or of 
the House of Commons, as the case may be, together with an affidavit 
verifying such certificate ; and such court or judge shall thereupon 
immediately stay such civil or criminal proceeding, and the same, and 
every writ or process issued therein, shall be and shall be deemed and 
taken to be finally put an end to, determined and superseded by virtue 
of this Act ’ (h).

By sect. 2, ‘In case of any civil or criminal proceeding hereafter to be 
commenced or prosecuted for or on account or in respect of the publication 
of any copy of such report, paper, votes, or proceedings, it shall be lawful 
for the defendant or defendants at any stage of the proceedings to lay 
before the Court or judge such report, paper, votes, or proceedings, and 
such copy, with an affidavit verifying such report, paper, votes or pro­
ceedings, and the correctness (///<), of such copy, and the court or judge 
shall immediately stay such civil or criminal proceeding, and the same, and 
every writ or process issued therein, shall be and shall be deemed and 
taken to be finally put an end to, determined, and superseded by virtue 
of this Act/

By sect. 3, ‘ It shall be lawful in any civil or criminal proceeding to be 
commenced or prosecuted for printing any extract from or an abstract of 
such report, paper, votes, or proceedings, to give in evidence under the 
general issue such report, paper, votes, or proceedings, and to shew that 
such extract or abstract was published bona fide and without malice ; 
and if such shall be the opinion of the jury a verdict of not guilty shall 
be entered for the defendant or defendants'(t).

By sect. 4, ‘ Nothing herein contained shall bo deemed or taken, or 
held or construed, directly or indirectly, by implication or otherwise, to 
affect the privileges of Parliament in any manner whatsoever.’

Judicial Proceedings.—A defamatory statement made on oath or 
otherwise in the course q/‘a judicial proceeding before a Court of competent 
jurisdiction cannot be made the subject of criminal proceedings for libel (;).

(h) This section makes it imperative upon 
the Court to stay proceedings. Ntockdale 

Hansard, 11 A. & E. 297. Mangena r. 
Wright [1909J, 26 T. L. K. 534.

(hh) As to incorrect extracts, see Reis v.
Perry, 64 L J. Q.B. 666.

(<) As to the extent to which this 
section protects bonn fide publication of

extracts from a Parliamentary ]»per 
published as a blue book, see Mangena t\ 
Edward Lloyd, Ltd. [1908], 24 T. L. K. 
610: 11609], S6 T. !.. R. 10. Same v. 
Wright 11909], 26 T. L. R.

(j) McCabe r. Joynt [1901], 2 Ir. Rep. 
116, 117.
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It is immaterial whether the statement is made by a person sitting 
in a judicial capacity (k)t or by jurors (l), advocate (m), party (n), or 
witness (o), and the privilege extends to proceedings to swear articles of 
the peace or ex farte applications to a court of justice (p).

The privilege extends to the pleadings and documents created or used 
for the purpose of the proceedings. Thus where the defendant, in an 
affidavit tiled in Court, said that the plaintiff in a former affidavit against 
the defendant had sworn falsely, the Court held that this was not libellous ; 
for in every dispute in a court of justice, where one by affidavit charges 
a thing and the other denies it, the charges must be contradictory, and 
there must be affirmation of falsehood (q).

And the calendars of prisoners for trial at assizes or quarter sessions, 
and the cause lists are within the privilege (r).

The privilege has been held to extend to reports by an official receiver, 
in execution of his duties under the Companies Winding up Act, 1890 (s).

The privilege is not a privilege to be malicious but a privilege that 
statements in judicial inquiries should be exempt from any inquiry 
whether they were prompted by malice or not, it being for the public 
interest that such statements should be made without any apprehension 
of subsequent legal proceedings (t).

Reports and Acts of State Officials.—Absolute privilege also attaches 
to certain classes of communications made by a state official in advising 
the Crown, or by one official to another, whether superior or equal in rank, 
in pursuance of official duty («), and to official notifications of matters 
of state concern (v). As regards publication of such notices in newspapers 
see 51 & 52 Viet. c. 64, s. 4, post, p. 1049.

Statements made in the courts of proceedings of military and naval 
tribunals, whether strictly judicial or not, seem to be in the same position, 
as statements in ordinary judicial proceedings, on grounds of public 
policy and convenience : the object being to secure the free and fearless 
discharge of high public duty, the administration of justice and the 
maintenance of military discipline on which the welfare and safety of the 
State depends (w). In the cases relating to this subject care must be

(i) And vine m ». Gome [1895], 1 (J.lt. 
008 (colonial judge). Hodgson ». Pare 
[1896], I (J.B. 455. Barrett t\ Kearns 
11905], 1 K.lt. 544. I>aw r. Llewellyn 
| ItKMij, 1 K.B. 487 (justice of the peace), 
and see Odgers on Libel (4th cd.), 220-231.

(/) R. ». Skinner, Loftt, 55. Little r. 
Pomeroy, Ir. Rep. 7 C. L. 50. 1 Hawk. c. 
73, s. 8. Bae. Ahr. tit. ‘ Libel : (A).

(m) Munster r. Lamb, Il Q.B.D. 588 
(solicitor). Hodgson ». Scarlett, 1 B. & 
Aid. 232 (barrister). And see Odgere on 
Libel (4th ed.), 221.

(») (Mgers on Libel (4th ed.). 220.
(o) Seaman ». Netherclift, 2 C. P.D. 53. 
(/>) I Hawk. e. 73, h. 8. Bac. Abr. tit. 

‘ Libel ' (A) 4. Hodgson r. Scarlett, 1 It. & 
Aid. 232, ]>cr Holroyd, J. It is held by 
some that no want of jurisdiction in the 
Court to which the complaint shall bo 
exhibited will make it a libel ; because the 
mistake of the Court is not imputable to

the party, but to his counsel ; see I Hawk, 
c. 73, s. 8; 1 Starkie on label, 254 (2nd ed.).

(q) Astley i\ Younge, 2 Burr. 817. 
Revis t\ Smith, 18 C. B. 120. Henderson 
». liroomhead, 4 H. & N. 509, cases of 
malicious and false affidavits. See Fitz- 
john r. Mackinder, 9 C. It. (N. 8.) 505 ; 
Doyle ». O'Doherty, C. & M. 418.

(r) Andrews ». Nott Bower |1895|, 1 
Q.B. 588, 890, Rigby, L.J.

(a) Rottondey r. Brougham [1908], 1 
K.lt. 584, Channell, ,1. Burr r. Smith 
|I909], 2 K. B. 360. Cf. Hart ». Gumpach, 
L R. 4 PC. 429.

(t) Bottomley ». Brougham, « hi supra.
(«) Cliatterton ». Secretary of State for 

India [1895|, 2 (J.lt. 189, and see Burr ». 
Smith, ubi supra, as to reports by officials 
to a Department of Government.

(v) Grant ». Secretary of State for 
India, 2 C. P.D. 445.

(it) Hart ». Gumpach, L. R. 4 P.C. 439,405.
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taken to distinguish between the privilege which protects such reports 
and communications from being put in evidence and the immunity from 
legal proceedings in respect of the statements contained in the reports. 
It is not satisfactorily settled how far the ordinary Courts can enter into 
inquiries as to the acts of officials in military and naval matters (z).

Where an action was brought against the president of a military 
court of inquiry for a libel contained in the minutes of the court, delivered 
by the defendant to the commander in-chief and deposited in his office, 
it was held that these minutes were a privileged communication, and 
that neither the original nor a copy could be put in evidence in proof of 
the alleged libel (#/). And where a court-martial, after stating in their 
sentence the acquittal of an officer against whom a charge had been 
preferred, subjoined thereto a declaration of their opinion, that the charge 
was malicious and groundless, and that the conduct of the prosecutor in 
falsely calunm'ating the accused was highly injurious to the service, it was 
held that the president of the court-martial was not liable to an action for 
a libel for having delivered such sentence and declaration to the judge- 
advocate ; and Sir James Mansfield, C.J., said : * If it appear that the 
charges are absolutely without foundation, is the president of the court- 
martial to remain perfectly silent on the conduct of the prosecutor, or 
can it be any offence for him to state that the charge is groundless and 
malicious ? ’ (z).

Where it was reported that the plaintiff, an officer in the army, had 
made charges against his brother officers, the commander-in-chief directed 
that a Court of inquiry should be assembled to inquire into the matter 
and report thereon to the commander-in-chief. A Court was held, at 
which the defendant, an officer in the army, was required to attend as a 
witness, lie gave his evidence vim wee, and also handed in a paper 
containing in substance a repetition of his evidence, with some additions 
upon the subject, and this paper was received by the Court. A report 
was made by the Court to the commander-in-chief. The plaintiff unsuc­
cessfully applied for a court-martial upon the defendant for this conduct, 
and then brought an action against the defendant, in respect of the 
written paper as a libel, and in respect of the rim voce evidence as slander. 
It was at the trial ruled that the action would not lie if the verbal and 
written statements complained of were made by the defendant, being a 
military officer, in the course of a military inquiry in relation to the conduct 
of the plaintiff, he being also a military officer, and with reference to the 
subject of the inquiry, although the defendant had acted mala fide, and 
with actual malice, and without any reasonable and probable cause, and 
even if with knowledge that the statement made and handed in by him 
as aforesaid was false. On appeal it was held that this ruling was correct, 
and that the evidence of the defendant was mostly part of the minutes 
of the proceedings of the Court, which, when reported and delivered to 
the commander-in-chief, was received and held by him on behalf of the 
sovereign, and as such was inadmissible in evidence (a).

(z) Nee Dawkins I*. Paulot, L. R. 8 Q.B. (y) Horne t\ Bentinck,4Moore(C.P.)663. 
2f>.ri (discussed in Odgers on Libel (4th cd.), (:) Jekyll r. Moore, 2 B. A P. (N. It.) 341.
232), and Encycl. Laws of England (2nd ' 1 " * * T ' " ' ' 1 1
ed.), tit. ' Act of State.’ y.u. o», Ü.X. un. et /xtivciiy, u.b., no action
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The production of documents of this tenor at a trial could in most 
cases be resisted on the ground that their disclosure would be against 
the public interest.

2. Qualified Privilege.
A qualified privilege attaches to protect publication of certain kinds 

of defamatory statements. The matters thus protected sub modo fall 
into two classes : (a) reports of certain kinds of proceedings ; (b) what 
are described as statements made on a privileged occasion.

The underlying principle on which the qualified privilege is recognised 
is the common convenience and welfare of society, not the convenience 
of individuals as a class (6).

Proceedings in Parliament.—The reports of the proceedings of either 
House of Parliament or of their committees, are privileged, vide ante, p. 1012 
and post, p. 1019, if fair and accurate, and published without malice.

Reports of Judicial Proceedings. By sect. 3 (c) of the Law of Libel 
Amendment Act, 1888 (51 & 52 Viet. c. 04), ‘ a fair and accurate report (d) 
in anv newspaper (e) of proceedings publicly heard before any court 
exercising judicial authority shall, if published contemporaneously with 
such proceedings, be privileged : Provided that nothing in this section 
shall authorise the publication of any blasphemous or indecent matter ’(/).

This enactment, being limited to newspapers, leaves the common law 
untouched as to the publication of reports of judicial proceedings other­
wise than in the pages of a newspaper as defined in the Act of 1888.

In Wason v. Walter ((/), Cockburn, C.J., in delivering the judgment of 
the Court said, that faithful and fair reports of the proceedings of courts of 
justice, though the characters of individuals may incidentally suffer, are 
privileged, and that for the publication of such reports the publishers 
are neither criminally nor civilly responsible. But a publication of the 
proceedings in a court of justice will not be protected unless it be a 
true and honest statement of those proceedings (h).

In Stiles v. Nokes (i), Ellenborough, C.J., said, ‘ It often happens that 
circumstances necessary for the sake of public justice to be disclosed by 
a witness in a judicial inquiry are very distressing to the feelings of indi­
viduals on whom they reflect ; and if such circumstances were afterwards 
wantonly published, I should hesitate to say that such unnecessary 
publication was not libellous merely because the matter had been given 
in evidence in a court of justice ' (/).
lies against parties or witnesses for any­
thing said or done, although falsely and 
maliciously, and without any reasonable 
or probable cause, in the ordinary course 
of any proceedings in a Court of justice. 
Affirmed in H. L., K. 7 H. L 744. Nee 
Williams r. Star NeWBtoBpOT Co. [19071, -4 
T. L. It. 297, Darling, J. Marks v. Bcyfus, 
25 Q.B.D. 494.

(b) Stuart v. Bell [1801], 2 Q.B. 341, 340: 
approved, in Macintosh v. Dun [1908], A. C. 
NO.

(r) As to the history of this section see 
Odgers on Libel (4th cd.), 300.

(</) Pod, p. mis.

(r) Defined no#/, p. 1049, note (w). 
if) As to blasphemous matter see ante, 

p. 393. As to indecent matter, sec post, 
Vol. ii. p. 1875.

(g) L. R. 4 Q.B. 73, 38 L J. Q.B. 34, 
and see Curry v. Walter, 1 B. & I’. 523.

(h) Watcrneld v. Bishop of Chichester, 
2 Mod. 118. R. r. Wright. 8 T. It. 297. 298. 
Lawrence, J. Stiles v. Nokes, 7 East, 493 ; 
Wason t\ Walter, ubi sup.

(i) 7 East, 503.
(j) And see R. v. Salisbury, 1 Ld. Raym. 

341, that it is indictable to publish a 
scandalous affidavit made in a Court of 
justice.
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Where it in allowable to publish what passes in a court of justice it is 
not essential that every word of the evidence, of the speeches, and of 
what was said by the judge, should be inserted ; if the report is substan­
tially a fair and correct report of what took place in a court of justice, it 
is privileged (k). It may sometimes not be justifiable to publish every­
thing a counsel says in the course of his speech (/).

The party making the publication will not be justified, unless he 
confines himself to what actually passed in court (m). Before the case 
of Wason v. Walter was decided, it was an established principle, upon 
which the privilege of publishing a report of any judicial proceedings was 
admitted to rest, that such report must be strictly confined to the actual 
proceedings in court, and must contain no defamatory observations or 
comments from any quarter whatever, in addition to what formed 
strictly and properly the legal proceedings. But fair comment upon any 
matter of public interest is privileged (n).

The privilege applies to the proceedings of every court of justice, from 
the lowest to the highest (o).

Proceedings before magistrates, under the Summary Jurisdiction 
Act, 1848 (11 & 12 Viet. c. 43), in which, after both parties are heard, 
a final judgment is given, are judicial, and the trial and the judgment 
may lawfully be made the subject of a printed report, if that report be 
impartial and correct (p) ; and the like privilege extends to the publi­
cation of proceedings taking place publicly on a preliminary inquiry 
held under the Indictable Offences Act, 1848 (11 & 12 Viet. c. 42). 
The privilege now extends to reports of each separate stage of the 
proceeding, even to an ex parte application for process for an 
indictable offence (q).

It was at one time said that such publications had a tendency to 
cause great mischief by perverting the public mind, and disturbing the 
course of justice (r) : and the Court of King's Bench granted a criminal 
information for publishing in a newspaper a statement of the evidence 
given before a coroner’s jury, accompanied with comments ; although 
the statement was correct, and the party had no malicious motive in 
the publication (x). In Wason v. Walter (<), Cockburn, C.J., is reported 
to have said, ‘ Even in quite recent days, judges, in holding the public ition

(k) Andrews r. Chapman, 3 C. A K. 280. 
Campbell, C.J. See Smith r. Scott, 2 A 
K. 580. Hoarc r. Nilvcrlock (No. 2). ('. B. 
20. See Ix-wis r. Walter, 4 It. A Aid. 015. 
As to publishing a judgment alone see 
Mncdougall r. Knight, 14 App. ('as. 1!»4. 
Milissich v. Lloyds, 40 L. J. C.P. 404, lit 
Cox, 70.

(/) Flint e. Pike. 4 B. A ('. 473; 0 I). & 
R. 528, Bavley, J., Holroyd, J. Roberta 
r. Brown, ' 10 Bing. 519, Tindal, C.J. 
Saunders v. Mills, 0 Bing. 213; 3 M. & P. 
620. R. r. Creovev, I M. A Sel. 281.

(m) Delegal r. Higldey, 3 Bing. (N. C.) 
060.

(») Delegal r. Higldey, 3 Bing. (N. C.) 
050 ; Lewis r. Clement, 3 B. A Aid. 702.

(o) Lewis r. Levy, E. B. à E. 637.
(p) Id. ibid.

{</) Kiinbcr v. Press Association 118931,
1 Q.B. 65. R. r. dray, I" Cox, 181 (Ir.). 
Lewis r. Levy, vhi /tup.

(») R. r. Lee, 5 Esp. 123. R. r. Fisher,
2 Camp. 503. Duncan r. Thw.dtes, 3 It. A* 
C. 650 ; 5 If. A R. 447. Delegal r. High- 
ley. 3 Bing. (N. C.) 950; but see the remarks 
in Lewis v. Levy, «upra. The publication 
of a matter which was not brought before 
the magistrate in his judicial character, 
or in the regular discharge of his magisterial 
functions, cannot Is* justified. M’Gregor r. 
Thwaitee and another, :t B. A C. 24; II» 
A It. 606.

(■«) R. t\ Fleet, 1 It. A Aid. 379. See 
Fast r. Chapman, M. & M. 40; 2 C. & P. 
570 ; Charlton r. Wat ton, 0 C. A P. 835. 
R. r. Gray, 10 Cox, 184 (Ir.).

(/) 38 L. J. Q.B. 34, 44: L. R. 4 Q.B. 73
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of the proceedings of courts of justice lawful, have thought it necessary 
to distinguish what are called ex parte proceedings as a probable exception 
from the operation of the rule. Yet ex parte proceedings before magistrates, 
and even before this Court, as, for instance, applications for criminal 
informations, are published every day ; but such a thing as an action or 
indictment, founded on a report of such an ex parte proceeding, is 
unheard of, and if any such action or indictment should be brought, it 
would probably be held that the true criterion of the privilege is not 
whether the report was, or was not, ex parte, Jnit whether it was a fair 
and honest report of what had taken place, published simply with a view 
to the information of the public, and innocent of all intention to do injury 
to the reputation of the party affected/ If the report of judicial 
proceedings is fair and impartial, the privilege is not taken away by the 
fact that the magistrate decided that he had no jurisdiction, or that the 
application was made ex parte (u).

Public Meetings. —By the Law of Libel Amendment Act. 1888 (51 & 
52 Viet. c. 64) (v), sect. 4, ‘ A fair and accurate report published in any 
newspaper (u>) of the proceedings of a public meeting, or (except where 
neither the public nor any newspaper reporter is admitted) (wwo), of any 
meeting of a vestry, town council, school board, board of guardians, board 
or local authority formed or constituted under the provisions of any Act of 
Parliament, or of any committee appointed by any of the above-mentioned 
bodies, or of any meeting of any commissioners authorised to act by 
letters patent, Act of Parliament, warrant under the Royal Sign Manual, 
or other lawful warrant or authority, select committees of either House 
of Parliament, justices of the peace in quarter sessions assembled for 
administrative or deliberative purposes, and the publication at the request 
of any Government office or department, officer of State, commissioner 
of police or chief constable of any notice or report issued by them for the 
information of the public, shall be privileged, unless it shall be proved 
that such report or publication was published or made maliciously : 
Provided, that nothing in this section shall authorise the publication of 
any blasphemous or indecent matter. Provided also that the protection 
intended to be afforded by this section shall not be available as a defence 
in any proceedings if it shall be proved that the defendant has been 
requested to insert in the newspaper in which the report or other publica­
tion complained of appeared a reasonable letter or statement by way of 
contradiction or explanation of such report or other publication, and has 
refused or neglected to insert the same ; Provided further, that nothing 
in this section contained shall be deemed or construed to limit or abridge

(«) Vsill V. Hales, 3 C. P. 1). 319. Kim 
ber v. Proas Association 11893], I Q.B. (15.

(r) At common law newspapers were 
liable fur republishing slanders uttered at 
a public meeting. Purcell v. How ter, 1 
('. P.D. 781 ; 2 C. P.l). 215. The law 
was amended in 1881 (44 & 45 Viet. c. (Ml), 
and in 1888 further amended by the 
enactment above set forth.

(«') The word ‘ newspaper ' shall mean 
‘any paper containing public news, intelli­
gence, or occurrences, or any remarks or

observations therein printed, for sale and 
published in England or Ireland |ieriodi- 
cally, or in parts or numbers, at intervals 
not exceeding twenty-six days between the 
publication of any two such papers, parts, 
or numbers. Also any |>apcr printed in 
order to be dispersed and made public 
weekly or of teller, or at intervals not 
exceeding twenty-six days, containing only 
or principally advertisements.’ 44 & 45 
Viet. e. (10, s. 1.

(mr) Sec 8 Edw. VII. c. 43.
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any privilege now by law existing, df to protect the publication of any 
matter not of public concern, and the publication of which is not for the 
public benefit.

‘ For the purposes of this section “ public meeting ” shall mean any 
meeting bona fide and lawfully held for a lawful purpose (x) and for the 
furtherance or discussion of any matter of public concern, whether the 
admission thereto be general or restricted.’

Statements made on a Privileged Occasion. The publication of 
defamatory matter which is false is excused if made in good faith on a 
privileged occasion and without malice in fact. ‘ The defence of privileged 
occasion is in a criminal case raised under a plea of not guilty. Whether 
the occasion was or was not privileged is a matter of law for the judge 
and not of fact for the jury (//). When the judge has ruled the occasion 
privileged the ordinary presumption of law that a defamatory publication 
is malicious is excluded (z), and in order to defeat the claim of privilege 
it becomes necessary for the prosecution to prove that the defendant in 
publishing the defamatory matter was actuated by express or actual 
malice in fact, i.e. by some wrong indirect or improper motive such as 
personal spite or ill-will against the person or class of persons defamed (a). 
The evidence necessary to defeat the claim of privilege may be intrinsic, 
i.e. may lie in the language used or in the circumstances (b), or extrinsic, 
i.e. by direct proof of other conduct or language of the defendant 
indicating personal ill-will (c). It is not enough for this purpose to 
prove that the words published arc untrue or published by inadvert­
ence or forgetfulness or negligently or with want of sound judgment or 
in honest indignation (d). But express malice can be proved by shewing 
that the defendant knew the words " ed to be untrue or did not 
believe them to be true (c), or that the words used arc much too 
violent for the occasion and circumstances’ (/).

If at the close of the case for the prosecution there is no intrinsic or 
extrinsic evidence of express malice, it is the duty of the judge to 
direct a verdict for the defendant (Jf)\ but wherever there is evidence 
of express malice, either intrinsic or extrinsic, it is the duty of the 
judge to leave the question of express malice to the jury (#/). Where 
defamatory matter was published on a privileged occasion it is not 
enough for the prosecution to prove that the facts proved are con­
sistent with the presence of malice as well as with its absence ; for the 
absence of such malice is presumed until proof of its presence is given (A).

(r) As to unlawful assemblies ami 
meetings, see mile, p. 422.

ly) Hebditeli r. Mellwaine | I804|. 2 (/.It. 
54. St uart r. Bell 11 Hit 11. 2 (/. It. 1(41.

(:) Allen v. Flood |I8UH|. A. ('. I, 93, 
Lord Watson. 172. Lord Darcy. Bromage 
»•. Prosser, 4 It. & ('. 247, 255.

(fi) Clark r. Molyneux, 3 Q.B.D. 24li. 
Royal Aquarium r. Parkinson 11892], 1 
(/ It. 4SI.

(6) Rogers r. Clifton. 3 It. & P. 587. 
Patteson r. Jones, 8 It. & C. 578 ; 3 Man. 
anil By. 101. Kelly r. Partington. 4 B. 
& Ad. 700; 2 Nev. & M. 400.

(e) W right v. Wood gate, 2 Cr. M. & R. 
073 ; 1 Tyr. & (j. 12. See Blake v

Pilfold, I M. & Rob. 100, Taunton, J. 
(d) (Mgers on Libel (4th ed.), 323.
(#) Clark f. Molyneux, 3 Q.B.D. 24(1. 

Hayward & Co. r, Hayward, 34 Ch. 1). 108, 
200.

(/) CJilpin v. Fowler, 0 Ex. 015.
{ff) As to whether he is bound to act if 

no submission is made on the part of the 
defence, see R. r. (Icorgc 73 J. P. II.

(g! Cooke v. Wildes, 5 K. A It. 328.
(h) Somerville v. Hawkins, 10 C. B. 588. 

Taylor v. Hawkins, 10 (/.It. 308. Harris 
r. Thompson, 13 C. B. 333. Wcnntan v. 
Ash. 18 0. It. 830. Wiisnn r. Walter, I* R. 
4 (/.It. 73. Hart r. (lumpaeh, L. R. 4 
P.C. 430 ; 43 L J. P.C. 25.
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Where a letter containing defamatory words is written upon a privileged 
occasion, surrounding circumstances are to be considered in determining 
whether the words used are so much too violent for the occasion as to 
rebut the presumption of the absence of malice arising from the privilege 
of the occasion ; and if from surrounding circumstances it appears that 
the words are capable of two constructions, one of which is compatible 
with the absence of malice, then the presumption of the absence of malice 
which existed in the first instance from the privilege of the occasion 
should be allowed to prevail throughout (*). But juries are directed not 
to scrutinise too closely the expressions used on a privileged occasion, 
but to satisfy themselves that there is clear evidence of malicious intent 
before finding that the privilege has been lost (/).

What constitutes a Privileged Occasion. Belief in the truth of defa­
matory statements published creates no privilege, although disbelief in 
their truth will defeat a claim of privilege. The statements excused by 
proof that they were published on a privileged occasion include communi­
cations made in good faith in respect to a matter as to which the defendant 
has a legal, moral, social, or religious duty whether public or private (k), 
or in the general interests of society (/), or in respect whereof he has 
an interest, to another, who has a corresponding interest or duty with 
respect to the subject matter (»»), and communications made in self- 
defence. An occasion is not privileged if a defamatory communication 
is made from motives of self-interest by persons who for the convenience 
of a class trade for profit in the character of other persons, e.<j. trade- 
protection societies and inquiry agencies (n). The duty or interest 
must exist in law by reason of the facts of the case at the date of 
publication, and is not created by the belief of the defendant in its 
existence (o).

Where the occasion is privileged it is immaterial whether the state­
ments were volunteered or made in answer to inquiries : but in cases near 
the line the fact that the information was volunteered is an element in 
determining whether the occasion is privileged (/>).

If the communication is made in the regular and proper course 
of a proceeding, it is privileged. Thus where a writing, containing the 
defendant’s case, and stating that some money, due to him from the 
Government for furnishing the guard at Whitehall with fire and candle, 
had been improperly obtained by a Captain C., was directed to a general 
officer and the four principal officers of the Guards, to be presented to 
IIis Majesty for redressa criminal information was refused, on the ground 
that the writing was merely a representation of an injury drawn up in a 
proper way for redress, without any intention to asperse the prosecutor 

(i) Spill r. Manic, !.. R. 4 Ex. 232. .1112, 418. Macintosh v. l)un [1908J, A. C.
(}) Woodward /■. Lander, 6 & I1. .148, 390, 399.

Aldvrson, II. Cf. Odgero on Libel (4th (in) See Harrison r. Bush, 5 E. & B. 344,

(k ) Henwood ». Harrison, L. R. 7 C.l\ 900. 
Toogood f. Spyring, I Or. M. A R. 181, 193. 
See S|M*ncer ». A merlon, 1 M. A Rob. 470. 
Warren ». Warren, i Tyrw, 880. I Cr. M. 
A R. 180. Wright ». Woodgate, 2 Cr. M. 
A R. 873, I Tot. A <!r. 12. Cox head ». 
Richards, 2 0. It. 889.

(/) Whitcley r. Adams, 15 C. B. (N. 8.)

(a) Macintosh ». l)un, ubi 8U)i. In 
this ease the English and American authori­
ties are collected and discussed.

(») See Stuart ». Bell 118911, 2 Q.ll. 341. 
Hebdltch ». Mcllwaine 11804). 2 Q.ll. 54. 
And sec Jcnour ». Dclmegc [1891], A. C. 
73.

(p) Macintosh ». Dun [1008], A. C. 300.
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although there was a suggestion of fraud (q). So a petition addressed 
by a creditor of an officer in the army to the Secretary-at-War, bona fide, 
and with the view of obtaining, through his interference, the payment of 
a debt due, and containing a statement of facts which, though derogatory 
to the officer’s character, the creditor believed to be true, is not action­
able (r). A letter written to the Postmaster-General, or to the Secretary 
to the General Post-Office, complaining of misconduct in a postmaster, 
or guard of a mail, is privileged, if written as a bom fide complaint to 
obtain redress for a grievance that the party really believes he has 
suffered («). And where the defendant being deputy-governor of 
Greenwich Hospital, wrote a large volume, containing an account 
of the abuses of the hospital, and treating with much asperity the 
characters of many of the officers of the hospital (who were 'public 
officers), and of Lord Sandwich in particular, who was First Lord 
of the Admiralty, and printed several copies of it, which he dis­
tributed to the governors of the hospital only, and not to any other 
person, the Court refused to allow a criminal information to be filed. 
Lord Mansfield said, that distribution of copies to the persons who 
were from their situations called on to redress these grievances, and 
had, from their situations, competent power to do it, was not a publi­
cation sufficient to make the publication criminal (t). A letter written 
to a Secretary of State, imputing to the town clerk and clerk to the 
justices of a borough, corruption in the latter office, was held not to be 
privileged, because the Secretary of State had no direct authority in 
respect of the matter complained of, and was not a competent tribunal to 
receive the application (u). But a memorial presented to the Secretary of 
State for the Home Department by the elector of a borough complaining 
of the conduct of a justice of the peace during a recent election of a 
Member of Parliament for the borough, and imputing that he had made 
speeches inciting to a breach of the peace, and praying that the secretary 
would cause an inquiry to be made into the conduct of the plaintiff, and 
that, on the allegations being substantiated, the secretary would recom­
mend to the Queen that the justice should be removed from the commission 
of the peace, is a privileged communication ; for though the Lord 
Chancellor generally is consulted as to the removal of justices of the 
peace, the memorial might be considered as addressed to the Crown, 
through the secretary of state who might have caused the inquiry to be 
made, have communicated with the Lord Chancellor, and have, in effect, 
recommended the removal of the justice (v). And where the publication

(7) R. v. Bayley, Andr. 229. flue. Abr. 
ti'. •Libel' (A) 2. As to proceedings in 
Courts of justice, see ante, p. 1044.

(r) Fairman v. Ives. 5 B. A Aid. 042. 
See Wen man r. Ash. 13 C. B. 830, Maule, J.

(*) Woodward v. Lander, <1 C. & P. 048, 
Alderson, B. Blake v. Filfnrd, I M. & Hob. 
198, Taunton, 1.

(t) It. r. Bailie. 30 Uco. III. Holt on 
Libel, 173, Holt (N. V.) 312 n. 1 Ridgway’s 
Collection of Erekinc’a Speeches, p. 1. 
Lord Mansfield seemed to think that 
whether the paper were in manuscript or 
printed, under these circumstances, made

no difference.
(«) Blagg v. Sturt, 10 Q.B. 8«.M. This 

case may, perhaps, lie shaken by Har­
rison t\ Bush, infra. The cases, however, 
arc distinguishable, as the clerk to justices 
of the peace is appointed by them, and a 
Secretary of State has no authority as to 
him, either directly or indirectly.

(«•) Harrison v. Bush, 5 E. & B. 344. In 
Diekeson v. Hilliard, !.. It. 9 Ex. 79: 43 
L. ,J. Ex. 37, it was ruled that the agents of 
candidates at an election had no com­
mon interest after the election was over.
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is an admonition, or in the course of the discipline of a religious sect, as 
the sentence of expulsion from a society of Quakers, it is privileged (w). 
So a letter written by a son-in-law to his mother-in-law, containing 
imputations on the character of a person whom she was about to marry, 
and desiring a diligent and intelligent inquiry into his character, if written 
bona fide is privileged (x). Where an advertisement was published by 
the defendant at the instigation of A., the plaintiff's wife, for the purpose 
of ascertaining whether the plaintiff had another wife living when he 
married A., it was held that although the advertisement might impute 
bigamy to the plaintiff, yet having been published under such authority, 
and with such a view, it was not actionable (y). But it is very doubtful 
whether the wife would now be considered to have sufficient interest in such 
an inquiry to justify the offering of such a reward in a newspaper (z).

A communication made by a solicitor on behalf of his client to a third 
party, if reasonably necessary and usual in the discharge of his duty to 
his client and in the interest of his client it is privileged (a).

If a report made by a medical officer of health to a local authority in 
pursuance of the Metropolis Management Act, 1855 (18 & 19 Viet. c. 120), 
contains defamatory matter, a newspaper proprietor is not privileged to 
publish it, although the local authority is bound to publish it (b).

When business communications are made on a privileged occasion, 
i.e. on matters relevant to business between the parties and necessary 
in duo regard to the interests of the parties (c) the privilege is not lost 
by publishing the communication in the ordinary course of dictation or 
transmission to clerks of the defendant (d). In other words the privilege 
covers all incidents of the transmission and treatment of the communica­
tion which are in accordance with the reasonable and usual course of
business (e).

A letter written confidentially to persons who employed A. as their 
solicitor, conveying charges injurious to his professional character in the 
management of certain concerns which they had entrusted to him, and 
in which B., the writer of the letter, was likewise interested, was held to 
be privileged (/). And if a person, in a private letter to the party, should 
expostulate with him about some vices, of which he apprehends him to 
be guilty, and desire him to refrain from them ; or if a person should 
send such a letter to a father, in relation to some faults of his children ; 
these, it seems, would not be actionable but acts of friendship, not 
designed for defamation but reformation (g). But this doctrine must be 
applied with some caution ; for to send an abusive letter filled with

(if) R. v. Hart, 2 Burn's Eccl. L. 779. 
The charge of a bishop to his clergy in 
convocation is a privileged communication. 
Laughton v. Bishop of Sodor and Man, 
L. It. 4 P.C. 495.

(i) Todd v. Hawkins, 8 C. & P. 88, 
Alderson, B.

(y) Delany v. Jones, 4 Esp. 19, Ellen- 
borough, C.J.

(z) Lay v. Lawson, 4 A. & E. 795, 798, 
Denman, C.J.

(o) Boxsius v. Goblet Freres [1894], 1 
Q.B. st 2.

(b) Popliam v. Pick burn, 7 H. & N. 891.

(c) See Tuson V. Evans. 12 A. & E. 733. 
Whiteley r. Adams, 15 C. B. (N. 8.) 392.

(d) Edmondson v. Birch [1907], 1 K.B. 
371. Sharp v. Skues [1909], 25 T. L. R. 
330. As to what is not the ordinary course 
of business see Pullman v. Hill [1891], 1 
Q.B. 524.

(e) Edmondson v. Birch at p. 382, per 
Moulton, L.J.

(/) M’Dougall v. Claridge, 1 Camp. 207. 
Wright v. Woodgate, 1 Tyr. & (Ir. 12.

(g) Peacock v. Reynell, 2 Brownl. 151, 
152. Bac. Abr. tit. ‘Libel’ (A) 2, in the
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provoking language to another, is an offence of a public nature, and 
punishable as such, inasmuch as it tends to create ill blood, and cause 
a disturbance of the public peace (/<). A letter written by a master, in 
giving a character of a servant, is privileged, unless its contents be not 
only false but malicious (t).

Where a tradesman's wife being informed that one of the female 
assistants was dishonest wrote her a letter accusing her of theft and 
reproaching her, Huddleston, B., held the occasion privileged, and said 
that if the prisoner honestly believed what she wrote, the manner in 
which she expressed herself ought not to be too nicely criticised (j).

If a tenant is asked by his landlord to make communications to him 
in respect of any neglect of duty in his gamekeepers, any communication 
made by him in respect of any such neglect of duty is privileged, if written 
bona fide, and on the supposition that he was doing his duty to his land­
lord (k). The plaintiff was the agent of the defendants, a trading company, 
and it was part of his duty to furnish them with an account of his trans­
actions, to enable them to prepare the balance sheet for the inspection 
of the shareholders. This balance sheet was prepared and duly referred 
to the auditors, who reported that there was a deficiency, for which the 
plaintiff was responsible, and that his accounts had been badly kept. 
There was evidence that an explanation had been offered to the auditors, 
which they had disregarded, but no evidence that the directors had any 
knowledge of this explanation. The directors, after laying the accounts 
before a general meeting of the shareholders, caused a letter containing the 
part of the report which affected the character of the plaintiff to be printed 
and forwarded to the absent shareholders. It was held, first, that this 
letter was published on a privileged occasion, as it was the duty of the 
defendants to communicate to all the shareholders any part of the report 
of the auditors which materially affected the accounts of the company ; 
secondly, that there was no intrinsic or extrinsic evidence of malice to be 
left to the jury, as the report of the auditors was published without 
comment, and the explanations offered to the auditors did not come before 
the defendants ; and that causing the letter to be printed was a reasonable 
and necessary mode of publishing it to the absent shareholders (/).

If a man bona fide writes a letter in his own defence, and for the defence 
of his rights and interests, and is not actuated by any malice, that letter 
is privileged, although it may impute dishonesty to another (m).

A letter published by an attorney honestly in vindication of the 
character of a client against charges published and circulated against the 
client by the prosecutor, is privileged (n).

(h) K. v. Cator, 2 East, 3(11. Thorlcy r. 
Ixml Kerry, 4 Taunt. 355. In the last 
case the letter was unsealed, and opened 
and read by the bearer. See Bac. Abr. tit. 
•Libel’ (B). 2. I’opham, 1811, cited in 
Holt on Libel, 222, as to the sending of such 
a letter being calculated to make the 
recipient publish it among his friends.

(i) Weatherstone v. Hawkins, 1 T. it. 
lit). Edmondson v. Stephenson, Bull. N. 
P.8. Child v. Affleck, 0 B. ft C. 403. 4M. 
ft K. 338. Man by r. Witt, 18 <\ B. 544. 
Taylor v. Hawkins, 1(1 Q.B. 308. Somer­
ville v. Hawkins, 10 C. B. 583. Gardener

v. Slade. 13 Q.B. 796. Croft p. Stevens, 
<1 H. ft N. 570.

(j) It. r. Perry, 15 Cox, 1(1».
(/•) Cockayne Hodgkinson, 5 C. & 1\ 

543. Parke, B.
(/) Lawless r. Anglo-Egyptian Cotton 

and Oil Co., L. It. 4 Q.B. 2(12. See 
Edmondson v. Birch ( 1907], 1 K.B. 371. 
Nevill v. Fine Art and General Ins. Co. 
118971, A. C. (18.

(mi) Coward v. Wellington, 7 C. & P. 531, 
Littlvdale, «I. See Whiteley v. Adams, 
15 O. B. (N. S.) 392 : 33 L .1. C. P. 89.

(n) H. v. Veley, 4 F. ft F. 1117. Cf.
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It has been held that the publication of defamatory matter by a trade 
inquiry or trade protection agency is not privileged when the society 
holds itself out as being ready for reward to communicate to subscriber 
and others confidential information as to the commercial standing of 
others for the exclusive use and benefit in business of the persons receiving 
the communication (o).

Defamatory telegrams or post cards are not privileged though sent 
bona fide, and under circumstances which otherwise would have made it 
privileged, because the mode of publication selected involves communi­
cation of the defamatory matter to persons who have no interest to 
receive it (p).

It has already been pointed out that the privilege must not exceed the 
occasion. Statements to be privileged must fall within the scope of the 
duty or interest which privileges the occasion ; and must be published to 
persons entitled to hear them and not to strangers. Where, therefore, 
remarks were made reflecting on a Roman Catholic priest at a public 
meeting called for the purpose of petitioning Parliament against the grant 
to the Roman Catholic College at Maynooth it was held that the speaker 
was not privileged by the circumstance that the libel was published in 
the course of a bona fide discussion respecting the propriety of supporting 
that college (#/).

3. Fair Comment.

It is also an answer to an indictment for defamatory libel (under 
the plea of not guilty) to prove that the matter complained of is 
‘ fair comment ’ ‘ honestly ’ made without actual malice upon facts 
truly stated and with reference to a matter of public interest and 
concern (r). This defence is not in strictness identical with qualified 
privilege, because it is equally open to all the public, and there is no 
special right of comment in the case of newspapers. The plea —unlike 
qualified privilege -does not protect any false, statement of fact (<#) even 
if made in good faith (t), and what is claimed to be the comment must not 
be so mixed up with the facts as to make it difficult for the reader to 
distinguish what is fact and what is comment (u). Nor may the facts 
on which the comment is based be mis-stated : and if the facts on which 
the comment is made do not exist the defence of comment fails (p).

Comment cannot be fair which is built upon facts which are not truly
Quartz Hill (Sold Mining Co. v. Beall. 20 
Ch. D. 001, a circular sent l>y a solicitor for 
some shareholders in a company on their 
behalf to all the shareholders.

(o) Macintosh r. Dun [1006]. A. C. 300, 
reversing the decision of the High Court, 
of Australia, :t Australia C. L. R. 1134, and 
declining to follow American rulings on the 
subject.

(p) Williamson v. Freer, L. R. 0 C.l\ 
393; 43 L. J. C.V. 181. Whitfield v. H.K.R.
11858], E. B. & E. 115. Sadgrove v. Hole 
11891 j, 2 K.B. 1 (post card).

(q) Hcarne r. Stowell, 12 A. & E. 710. 
Sec Quartz Hill Hold Mining Co. v. Beall, 
20 Ch. D. 511. Hoare v. Nilverloek, 12 
Q.B. 624.

(r) See Wason e. Walter. I* It. 4 Q.B. 73. 
(Mgers on Libel (4th etl.), 184 el aeq.

(«) See It. v. Mowers, 44 J. 1*. 377. Field, 
J. Campbell v. Npottiswoode, 3 B. & S. 
769. Merivalo r. Carson, 20 Q.B.D. 275.

(/) Thomas v. Bradbury Agnew & Co. 
11906], 2 K.B. «27, «38, Collins, M.lt. 
Hunt v. Star Newspaper Co. 11908|, 2 K.B. 
300.

(«) Andrews v. Chapman. 3 C. & K. 
288. adopted by Moulton, L.J. in Hunt v. 
Star Newspajier Co. [19081. 2 K.B. at p. 
319.

(e) Joynt v. Cycle Trade Publishing Co. 
11904j, 2 K.B. 294; [1906], 2 K.B. 292: 
approved in Hunt v. Star Newspaper Co., 
ttfti supra.
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stated, and further, it must not convey imputations of an evil sort except 
so far as the facts truly stated warrant the imputation (w).

‘ A personal attack may form part of a fair comment upon given facts 
truly stated if it be warranted bv those facts—in other words, in my view, 
if it be a reasonable inference from these facts. Whether the personal 
attack in any given case can reasonably be inferred from the truly stated 
facts upon which it purports to be a comment is a matter of law for the 
determination of the judge before whom the case is tried, but if he should 
rule that this inference is capable of being reasonably drawn, it is for the 
jury to determine whether in that particular case it ought to be drawn ’ (x).

The imputation of corrupt motives cannot be relied on as fair comment 
unless warranted by the facts stated (y) or arising fairly and legitimately 
out of the conduct of the person criticised (//).

The term ‘ of public interest * covers public affairs, and the public acts 
of public men, the administration of justice, the doings of local authorities 
civil and ecclesiastical, and the working of public institutions such as 
hospitals and charities, literature and dramatic or pictorial art, and public 
entertainments or articles or letters in a newspaper (2), or any case where 
any person brings himself before the public (a), c.g. by offering himself 
as a Parliamentary candidate (b).

The Board of Admiralty having ordered the defendant, the Queen’s 
printer, to print a board minute relating to their proceedings in naval 
ship-building, which contained a letter of the Comptroller of the Navy in 
reference to plans of the plaintiff submitted to the board, the defendant 
sold copies to the public ; the plaintiff sued the defendant for defamation, 
averring that a statement in such letter that the plans derived no weight 
from his antecedents, meant that his plans were worthless, and were 
calculated to injure him in his profession; but no actual malice was imputed. 
It was held, by the majority of the Court (Willcs, Byles, and Brett, JJ. : 
dissenticnte, Grove, J.), that the plaintiff was rightly non-suited on the 
ground that every man has a right to discuss freely, if honestly and 
without malice, any subject in which the public are generally interested, 
and that what the defendant had done merely amounted to this (c).

Comments by a churchwarden upon the conduct of the clergyman, in 
taking meals in the vestry, and in causing books to be sold in the church 
during service, are matters of public interest, and may lawfully be 
published if they do not exceed the boundaries of fair criticism (d).

‘ In the case of literary or dramatic works (e) the occasion for fair 
comment is created by the publication and a right then arises to criticise 
honestly, however adversely ’ (/).

A publication commenting upon a literary work, exposing its follies

(w) Id. ibid.
(x) Diikliyl v. La bouchère [1908], 2 

K.B. :»2fl »., 329»., 77 L J. K.B. 728; 23 
T. L. K. 364, Ixml Atkinson.

(y) Joynt v. Cycle Trade Publishing Co. 
119041, 2 K.B. Hunt ». Star Newspaper Co. 
j lOOsj, 2 Q.B. 309. Campbell ». Spottis- 
woode, 3 B. A 8. 776: 32 L J. Q.B. 185.

(z) Heriott ». Stuart. 1 Esp. 437. 
Stuart ». Lovell, 2 Stark. (N. P.) 93.

(a) See Odgers on Libel (4th ed.), 195.

(fc) Davies r. Duncan, L. R. 9 C. P. 
390: 43 L J. C.P. 185.

(r) Hen wood ». Harrison, L. R. 7 C.P.
....  11 L J. GP. 106.

(rf) Kelly r. Tinting, L. R. 4 Q.B. 099; 
35 L. J. q!B 231.

(f) Motivate ». Carson. 20 Q.B.D. 275. 
McQuire ». Western Morning News [1903], 
2 K.B. 100.

( f) Thomas ». Bradbury Agncw & Co. 
[1906], 2 K.B. 617, 627, Collins, M.R.
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and errors, and holding up the author to ridicule, is not regarded as 
defamatory if the comment does not exceed the limits of fair and candid 
criticism, e.g. by attacking the character of the writer, unconnected with 
his publication (g). But if a person under the pretence of criticising a 
literary work, defames the private character of the author, and, instead 
of writing in the spirit and for the purpose of fair and candid discussion, 
travels into collateral matter, and introduces facts not stated in the work, 
accompanied with injurious comments upon them, such person is a 
libeller (h). So if a reviewer imputes base, sordid, dishonest, and wicked 
motives, it is no answer that the reviewer published only what he believed 
was correct and true (i).

There is no distinction between a handbill, circular, or advertisement 
of a tradesman and a book ; both are addressed to the public, and both 
are subject to such comments as do not exceed the bounds of fair and 
reasonable criticism (/).

It has been doubted whether the preaching a sermon, in the 
ordinary mode of a clergyman's duty, makes it public property, so as to 
allow observations upon it in the same way that a publication of a 
literary work does (k).

It is lawful to make a fair comment on a place of public enter­
tainment (/).

Where the defence of fair comment is raised the state of mind of the 
defendant when he published becomes material, to ascertain whether he 
published in a spirit of unfairness or actuated by anv malice, and ex­
trinsic evidence is admissible to establish the defendant's motives in 
publication whether to shew his guilt or innocence (/##).

4. Truth.
At common law the truth of a defamatory libel was no defence to 

criminal proceedings taken in respect of its publication (n).
If a libel imputes to a mail that he has committed a crime, proof of 

the truth of such imputation is not admissible under a plea of not guilty. 
Where a libel imputed murder to certain soldiers, evidence was offered 
of the truth of such imputation, and rejected : and the Court of King's 
Bench were unanimous that such evidence was rightly rejected (#>).

(</) Carr r. Hood, 1 Camp 355. In an 
action for a libel upon the plaintiff in his 
business of a bookseller, accusing him of 
being in the habit of publishing immoral 
and foolish books, the defendant may 
adduce evidence to shew that the supposed 
libel is a fair stricture upon the general 
run of the plaintiff's publications. Tabart 
v. Tipper, 1 Vamp. 350 : Strauss r. Francis. 
4 F. & F. 1107. If the plaintiff contends 
that the alleged liliel exceeds the limits of 
fair criticism, lie should, unless the con­
trary appears on the face thereof, put in 
his work as part of his case (8. C. and see 
4 F. A F. 930).

(h) Nightingale r. Stockdale[1809]. Ellen- 
borough, C.J. Selw. (N. P.) 1044. Merivalc 
v. Carson (ubi sup.). Thomas v. Bradbury 
Agnew & Co. (ubi sup.). It is lawful to 
animadvert upon the conduct of a book­
seller in publishing books of an improper 

VOL. i.

tendency. Tabart r. ripper, I Vamp. 354.
(• ) Campbell r. Spottiswoode. 3 B. & 8. 

769 ; 31 L. .1. Q.B. 185.
(;') Paris v. Levy. 9 V. B. (N. 8. ) 342.
(k) (iathercole r. Misll, 15 M. & W. 319. 
(/) Dilated r. Swan [1793]. 1 Esp. 28. 

8ee Odgers oil Liliel (4th cd.), 204.
(m) Thomas /•. Bradbury Agnew & Co. 

1190tS|. 2 K.B. 617. 027. 042. Collins. M.R. 
Plymouth Mutual Co-operative Society v. 
Trades Publishing Association | HUM)], I 
K.B. 403. 413, Vaughan Williams, L.J.

(it) See Wyatt r. Core. Holt, N. P. 299, 
300. This rule was expressed by saying * the 
greater the truth the greater the liliel."

(u) R. r. Burdett.4 B. & Aid. 95. Bayley, 
J.,said (p. 147). ‘ In some cases, indeed, it is 
(Missible that the falsehood may bo of the 
very essence of the libel. As for instance, 
suppose a paper were to state that A. was 
on a given day tried at a given place, and

3 Y
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Where an information for a libel stated that certain transactions took 
place, and that the libel was published of and concerning them, and then 
set out the libel as referring to them, and general evidence was given in 
proof of such transactions on the part of the prosecution, the defendant 
was not allowed to give evidence of the particular nature of those trans­
actions so as to bring into issue the truth or falsehood of the libel. But 
if such evidence were adduced, bona fide, to shew that the transactions 
referred to in the alleged libel are not the same with those which the 
information supposes it to have had in view, it is admissible (p).

By sect, ti (q) of the Libel Act, 1843 (6 & 7 Viet. c. 96), ‘ On the trial of 
any indictment or information for a defamatory libel, the defendant 
having pleaded such plea ns hereinafter mentioned, the truth of the 
matters charged may be inquired into, but shall not amount to a defence, 
unless it was for the public benefit that the said matters charged should 
be published ; and to entitle the defendant to give evidence of the truth 
of such matters charged as a defence to such indictment or information 
it shall be necessary for the defendant, in pleading to the said indictment 
or information, to allege the truth of the said matters charged in the manner 
now (/) required in pleading a justification to an action for defamation, 
and further to allege that it was for the public benefit that the said matters 
charged should Iw published, and the particular fact or facts bg reason 
whereof it was for the public benefit that the said matters charged should be 
published, to which plea the prosecutor shall be at liberty to reply generally, 
denying the whole thereof ; and if after such plea the defendant shall be 
convicted on such indictment or information it shall be competent to the 
court, in pronouncing sentence, to consider whether the guilt of the 
defendant is aggravated or mitigated by the said plea, ami by the evidence 
given to prove or to disprove the same : provided always, that the truth 
of the matters charged in the alleged libel complained of by such indict­
ment or information shall in no case be inquired into without such plea 
of justification : provided also, that in addition to such plea it shall be 
competent to the defendant to plead a plea of not guilty : provided also, 
that nothing in this Act contained shall take away or prejudice any 
defence under the plea of not guilty which it is now competent to the 
defendant to make under such plea to any action or indictment or 
information for defamatory words or libel.’

It has been held in Ireland that to an indictment for publishing in a 
newspaper a certain false, defamatory, malicious, and seditious libel 
concerning her Majesty's Government and the Parliament of the United 
Kingdom, with intent to create disaffection and hatred to her Majesty’s
convicted of perjury ; if t hat In- true it 
mnv lie no libel, lint if false, it is from 
beginning to end calumnious, and may no 
doulit lie the subject of a criminal prosecu­
tion. Possibly, therefore, in such a case, 
evidence of the truth of such a statement 
by the production of the record, might 
alford an answer to a prosecution for 
libel.’ It. r. Brigstoek. II ('. & V. 184.

(/i) R. v. tirant. .1 B. & Ad. H8I.
(q) This section does not apply to pro­

ceedings at a preliminary inipiiry before

justices (It. r. Carden, ü Q.It.I>. I. It. r. 
Townsend. 10 Cox, .'Ifill; 4 K. & F. 1089), 
unless the prosecution is of a person 
responsible for the publication of a news­
paper for a libel published therein; 44 & 45 
Viet. e. 00, s. 4. pf, p. 1000.

(r) Aug. 24th. IS4:t. the date of the 
passing of the Act. The subsequent 
alterations in civil pleading are not in 
strictness applicable to a justification under 
sect. 0. For a precedent see Crown Office 
Rules, 1900, form No. 81.
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Government ami the Parliament, a special plea of justification cannot be 
pleaded under sect. 6 of the Libel Act, 1843 (s).

Where to a criminal information for a libel the defendant pleaded a 
justification, alleging that the imputations contained in the libel were 
true, it was held that it was not competent to the defendant to prove 
that imputations identical with those in the libel had been previously 
published in a book (t).

Where a justification is pleaded under G & 7 Viet. c. 9ti. s. 0, to an 
information for a defamatory libel, and the libel contains several distinct 
imputations, and the plea alleges the truth of all, and is traversed generally, 
if the evidence fail as to any one of them, the verdict will be entered 
generally against the defendant. Where, therefore, upon the trial of such 
an issue upon such a plea, evidence was offered in support of some oidy 
of the imputations, and the jury found that only one of the imputations 
upon which evidence was offered was proved, the verdict was entered for 
the Crown generally ; as there can he no partial finding for a defendant 
on the ground that a justification is partially established (u). But where 
the libel was general, to the effect that the prosecutor was one of a gang 
of cardsharpers, and the plea of justification alleged specific instances of 
cardsharping, and also that the prosecutor confederated with others for 
the purpose of cheating, and did so cheat, at various places, it was held 
that it was sufficient to prove the plea in substance, and that it was so 
proved by the jury finding that in two instances the prosecutor did cheat 
at cards, and that he did confederate with other persons for that 
purpose (v).

Evidence in Aggravation or Mitigation. —By the express enactment 
that, wherever there is a conviction after such a plea of justification 
‘ the Court, in pronouncing sentence,’ shall ‘ consider whether the guilt 
of the defendant is aggravated or mitigated by the said plea, and bv 
the evidence given to prove and disprove the same,’ the Court is to 
consider the evidence on the one side and the other, and to form their 
own conclusion whether it aggravates or mitigates the guilt of the defen­
dant, and they are to apportion the punishment accordingly. The 
evidence, as it appears on the notes of the judge, who presided at the trial, 
comes in place of affidavits in aggravation and mitigation of punishment 
when sentence is to be pronounced, and by that the sentence is to be 
regulated, and not by any declaration of the jury as to the credit which 
they think ought to be given to the witnesses (tv). In such a case the 
defendant may, in mitigation of punishment, shew by affidavit that 
after the publication, but before pleading, information was given to him 
which, if true, would have supported an allegation in the plea, evidence 
having been given at the trial to account for the non-production of 
proof, but no evidence in support of the allegation itself (x).

A libel purported to be founded on certain newspaper reports, and upon 
the foundation of those reports charged certain troops with acts of murder. 
After conviction the defendant tendered affidavits to prove that the

{») R. r. Duffy, » St. Tr. (N. K) 303. 
See R. r. McHugh [1901], 2 Ir. Rep. 660 ; 
Ex parte O'Brien, 1T> Cox. 180 ; 2 Cox, 4f>. 

(/) R. r. Newman. 1 E. & B. 208.

(«) R. !’. Newman. 1 E. & B. 558. 
(v) R. t>. Labouchere, 14 Cox, 410. 
he) R. r. Newman, I E. & B. 558. 
(x) Ibid.
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newspapers did contain those reports, and also other affidavits that the 
facts were true. The former affidavits were received, because they 
explained the situation in which the defendant stood at the time he wrote 
the libel, and shewed the impression under which he wrote ; but the latter 
were rejected, because the receiving them might deprive of a fair trial 
persons who might afterwards be tried for the murders ; and if murders 
were committed, the proper course was to prosecute and bring to a fair 
trial, not to libel and create an unfair prejudice (if).

As to the admissibility of the defendant and the wife or husband of 
the defendant as witnesses for the defence, see 51 & 52 Viet. c. 64, s. 8, 
and post. Book XIII. tit. ‘ Evidence,’ Chapter V.

As to costs see post, Vol. II. p. 2039 et seif.

Sect. VIII.—Special Provisions as to Libels in Newspapers.

Reports. -The special provisions as to reports in newspapers of the 
proceedings of courts of justice and public meetings have already been 
stated, ante, pp. 1047, 1049.

Prosecution. By sect. 8 (:) of the Law of Libel Amendment Act, 
1888 (51 & 52 Viet. c. 64), ‘ No criminal prosecution shall be commenced 
against any proprietor (o). publisher, editor, or anv person responsible for 
the publication of a newspaper (a) for any libel (b) published therein with­
out the order of a judge at chambers being first had and obtained (c). 
Such application shall be made on notice to the person accused who shall 
have an opportunity of being heard against such ation’(d).

By sect. 4 of the Newspaper Libel and Registration Act, 1881 (44 & 45 
Viet. c. 60), ' A court of summary jurisdiction, upon the hearing of a 
charge against a proprietor, ?r. or editor, or any person responsible
for the publication of a newspaper, for a libel ffied therein, may 
receive evidence as to the publication being for the public benefit, and 
as to the matters charged in the libel being true, and as to the report 
being fair and accurate, and published without malice, and as to any 
matter which under this or anv other Act, or otherwise, might be given 
in evidence by way of defence by the person charged on his trial on 
indictment, and the Court, if of opinion after hearing such evidence that 
there is a strong or probable presumption that the jury on the trial would 
acquit the person charged, may dismiss the case ’ (e).

Definitions. By the Newspaper Libel and Registration Act, 1881 
(44 & 45 Viet. c. 60), s. 1, ‘ newspaper ’ is defined for the purposes of the

(y) H. r. Burdett, 4 B. & Aid. ."$14.
(:) This s«ftion superseded and repealed 

44 & 45 Viet. e. 00, s. 3. Under that 
se lion the words •criminal prosecution’ 
were held not to apply to a criminal 
information whether ex officio or tiled by 
leave of the Court. R. r. Yates, Il Q.B.D. 
760; 14 Q.B.D. 048. As to such infor­
mations see R. r. The World, 13 Cox, 306 ; 
R. r. Labouchere. 12 ty.B.D. 320 : R. r. 
Allison. 10 Cox. 559. Short and Mellor, 
Crown Practice (2nd ed.), 153. 100.

'll Defined hi 44 & 45 Viet. c. «Ml. s. 1,

(fc) It is to be noted that the general 
term ‘libel’ is used and not the limited 
term ‘ defamatory libel.’

(r) There is no appeal against the refusal 
of a judge to order such prosecution. 
Ex i«irh Rulbrook [1802], 1 Q.B. 80.

(</) The procedure is by summons issued 
from the Crown Office. Crown Office 
Rules, 1000, r. 265.

(« ) This section overrides, as to news- 
pa|ier libels, the case of R. t\ Carden, 6 
Q.B.I). 1, 'in/e, p. 1058.

4

6
98
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Act as meaning ‘ any paper containing public news, intelligence, or 
occurrences, or any remarks or observations therein (s/c) printed for 
sale, and published in England or Ireland periodically or in parts or 
numbers at intervals not exceeding twenty-six days between the publi­
cation of any two such papers, parts, or numbers ’ : and ‘ also any paper 
printed in order to be dispersed and made public weekly or oftener or at 
intervals not exceeding twenty-six days, containing only or principally 
advertisements.'

By the same section * The word “ proprietor ” shall mean and include 
as well the sole proprietor of any newspaper, as also in the case of a divided 
proprietorship the persons who, as partners or otherwise, represent and 
are responsible for any share or interest in the newspaper as between 
themselves and the persons in like manner representing or responsible 
for the other shares or interests therein, and no other person.’

Ascertainment of the Names of Proprietors, &c. — By sect. 9 a 
register of newspapers as above defined is established under the super­
intendence of the registrar of joint stock companies, to which the 
printers and publishers of every such newspaper must make an annual 
return in a prescribed form, of the title of the newspaper and the names 
and addresses of all the proprietors (s. 9). These provisions do not apply 
where the newspaper is owned by a joint stock company incorporated 
under the Companies Acta, 1862 to 1901, in which case the company is 
registered in the ordinary course under those Acts (s. 18). Penalties are 
imposed for failing to make returns under the Act of 1881, or for wilful 
misrepresentation or omissions therein (ss. 10, 12). The returns when 
made are entered on the register (s. 13). And by sect. 15, ‘ Every copy 
of an entry in or extract from the register of newspaper proprietors, 
purporting to be certified by the registrar or his deputy for the time being 
or under the official seal of the registrar, shall be received as conclusive 
evidence of the contents of the said register of newspaper proprietors, so 
far as the same appears in such copy or extract without proof of the 
signature thereto or of the seal of office affixed thereto, and every such 
certified copy or extract shall in all proceedings, civil and criminal, be 
accepted as sufficient prima facie evidence of all the matters and things 
thereby appearing unless and until the contrary thereof be shewn.’

By a series of enactments of earlier date incorporated in the schedule 
to the Newspapers, Printers, and Reading Rooms Repeal Act, 1869 (/) 
(32 & 33 Viet. c. 24), obligations are placed on the printers and publishers

(/) The first Act dealing with this 
subject, 38 (leo. III. c. 78, was repealed 
and replaced by (i & 7 Will. IV. c. 76, s. 32, 
itself repealed by the Act of 18(i0, except 
sect. 19, re-enacted in the schedule, but 
relating only to civil proceedings, viz. 
bills for the discovery of the names of 
printers, publishers and newspapers, for 
the purposes of actions of damages for 
defamation. There were numerous de­
cisions on 38 (ieo. III. c. 78, as to proof 
of publication, included in the 6th edition 
of this work, i. 638-640, which are here 
omitted as of no present value. Where 
in an action for libel to prove that the 
defendant, H., was the proprietor of a

newspaper, a certified copy of the decla­
ration made at the stamp office under 6 & 
7 Will. IV. c. 76, s. 6 (rep.), was put in, 
and it was a joint declaration, and stated 
that, 4 We are the sole proprietors ; that 
is to say, the said J. H., as legal owner as 
mortgagee, and M. Y., as owner of the 
equity of redemption,’ it was objected 
that this declaration shewed that the 
defendant was a mortgagee only, and not 
a proprietor against whom an action for 
libel could be maintained ; but Campbell, 
C.J., held that the defendant was liable. 
Duke of Brunswick t>. Harmer, 3 C. & K. 
10.
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of papers and books as to printing therein the name of the printer and 
preserving copies of papers. The substance of the scheduled enactments 
is as follows :—

By the Unlawful Societies Act. 1799 (39 Geo. III. c. 79), s. 29 (g), 
* Every person who shall print any paper for hire, reward, gain or profit, 
shall carefully preserve and keep one copy (at least) of every paper so 
printed by him or her, on which he or she shall write, or cause to be 
written or printed, in fair and legible characters, the name and place of 
abode of the person or persons by whom he or she shall be employed to 
print the same ; and every person printing any paper for hire, reward, 
gain, or profit, who shall omit or neglect to write, or cause to be written 
or printed ns aforesaid, the name and place of his or lier employer on 
one of such printed papers, or to keep or preserve the same for the space 
of six calendar months next after the printing thereof, or to produce and 
shew the same to anv justice of the peace who within the said space of 
six calendar months shall require to see the same, shall for every such 
omission, neglect, or refusal, forfeit and lose the sum of twenty pounds.'

By sect. 31 (#/), ‘ nothing herein contained shall extend to the impres­
sion of any engraving, or to the printing by letterpress of the name or 
the name and address, or business or profession, of any person, and the 
articles in which he deals, or to any papers for the sale of estates or goods 
by auction or otherwise.’ Sects. 34,35 & 36 relate to the recovery of the 
penalties. The Act of 1799 does not apply to 1 papers printed by the 
authority and for the use of either House of Parliament * (/<) nor to bank 
notes or bank post bills of the Bank of England or to valuable securities, 
or to prints of proceedings in courts of justice or to papers printed by the 
authority of any public board or public officer in the execution of the 
duties of their respective offices (i).

Bv an Act of 1839 (2 & 3 Viet. c. 12), s. 2 (/), ‘ Every person who 
shall print any paper or book whatsoever which shall be meant 
to be published or dispersed, and who shall not print upon the front of 
every such paper, if the same shall be printed on one side only, or upon 
the first or last leaf of every paper or book which shall consist of more 
than one leaf, in legible characters, his or her name and usual place of 
abode or business ; and every person who shall publish or disperse, or 
assist in publishing or dispersing, any printed paper or book on which 
the name and place of abode of the person printing the same shall not be 
printed as aforesaid, shall for every copy of such paper so printed by him 
or her forfeit a sum not more than five pounds. Provided always, that 
nothing herein contained shall be construed to impose any penalty upon 
any person for printing any paper excepted out of the operation of the 
Unlawful Societies Act. 1799, either in the said Act or by any Act made 
for the amendment thereof.’ (Vide supra.)

By sect. 3, in the case of books or papers printed at the University 
Press of Oxford, or the Pitt Press of Cambridge, the printer, instead of 
printing his name thereon, shall print the following words : * Printed at

(g) Ns. 29. 31, 34. 33, 39, are re-enacted 
by 32 & 33 Viet. c. 24, s. 1. ached, ii.

(A) S. 28 ns re-enacted in 32 X- 33 Viet, 
c. 24, sched. ii.. ridt ante, |>. 1043.

(/) 51 (ieo. III. c. 95. s. 3, as re-enacted 
in 32 & 33 Viet. c. 24, s. I, sched. ii.

(/) Ns. 2, 3, ns re-enacted in 32 & 33 
Viet. c. 24, s. I, sched. ii.
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the University Press, Oxford,' or ‘ The Pitt Press, Cambridge,’ as the 
case may be.

Proceedings under the Acts of 1790 and 1839 for penalties are not-to 
be commenced except in the name of the Attorney or Solicitor-General 
in England or the Lord Advocate in Scotland (k).

The provisions of the Acts of 1869 and 1881 do not exclude the proof 
of publication by modes other than those permitted by the statutes.

Where the affidavit of a proprietor under 38 Geo. III. c. 78 (rep.), 
described the proprietor’s residence to be in * lied Lion Street, St. Ann's 
Square,’ and on the paper it was described as in ‘ St. Ann’s Square ’ ; 
Tenterden, C.J., held that as the party was not excluded from other 
proof of publication, if he relied on the statutory proof he must bring 
himself within the statute, and that the. discrepancy was fatal (/). In 
moving for a criminal information a prosecutor was not bound to adopt 
the statutory proof, but if he adopted anv other, the publication 
must have been shewn by some direct proof (m).

(k) 2 & 3 Viet. c. 12. -. 4. and U & 10 
Viet. c. 33, s. I, re-enacted in 32 & 33 Viet, 
c. 24, s. 1, soiled, ii.

(/) Murray t\ Souter, 0 Bing. 414, cit.

(in) K. r. Baldwin, S A. & E. 108; and 
see Watts r. Fraser, 7 A. & E. 223 ; R. v. 
Stanger. L. R. 0 Q.B. 3."»21 ; R. r. l'earce, 
Peake, 75.
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CANADIAN NOTES.

OP CRIMINAL LIBELS.

Sec. 1—Preliminary.
As to Blasphemous Publications.—See p. 400a.
As to Sedition.—See p. 316a.
As to Indecent Publications and Exhibitions.—See p. 1883a.
As to Inti . rcnce with the Administration of Justice.—See p. 554a.

Sec. 2.—Defamatory Libel.
Defamatory Libel, Definition of.—Code sec. 317.
Publishing Defined.—Code sec. 318.
Newspaper Defined.—Code sec. 222.
Newspaper Proprietor’s Responsibility Presumed.—Code sec. 329.
Evidence.—It must be proved that the defendant was proprietor 

or publisher of the journal at the time of the publication of the libel. 
R. v. Sellars, 6 Montreal Legal News 197.

When the accused in a ease of defamatory libel in a newspaper 
resorts to the defence allowed by Code sec. 329 that the publication 
of the libel was made without his knowledge, the Crown may prove the 
publication of former libels of a similar character by the same editor, 
in order to establish the liability of the accused resulting by the terms 
of article 329 from his continuing to retain this editor in the conduct 
of the newspaper. R. v. Molleur (No. 1) (1905), 12 Can. Cr. Cas. 8.

Sec. 3.—Trial.
Place of Trial.—Code sec. 888.

In order to obtain a change of venue in a prosecution for defamatory 
lilx*l such facts must be shewn as will satisfy the Court that a fair 
trial cannot be had at the present venue, and it is not sufficient that the 
applicant’s solicitor swears to a belief that a fair trial is impossible 
there because of the prosecutor’s interest in political affairs. The fact 
that two abortive trials of the cause have already taken place at both 
of which the jury disagreed, is not of itself a ground for ordering 
a change of venue. R. v. Nicol (1900), 4 Can. Cr. Cas. 1 (B.C.).

General Verdict of Not Guilty.—Code sec. 956.
This section originated in the English Act of 1792, 32 Geo. III. ch.
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60, which became part of the law of the Province of Canada. Under it, 
it is for the jury to say whether, under the facts proved, there is libel 
and whether the defendant published it. R. v. Dougall (1874), 18 
L.C. Jar. 85.

Sec. 4.—Punishment.
For Publishing or Threatening to Publish with Intent to Extort, 

etc.—Code sec. 332.
For Libel Known to be False.—Code sec. 333.
For Defamatory Libel.—Code sec. 334.

Sec. 5.—Indictment.
Innuendo.—An indictment charging the publication of a defamatory 

libel, which does not state that the same was likely to injure the reputa­
tion of the libelled person by exposing him to hatred, contempt or 
ridicule, or was designed to insult him, is bad by reason of the omis­
sion of an essential ingredient of the offence. R. v. Cameron (1808), 
2 Can. Cr. Cas. 173.

On an indictment for a libel published in a newspaper, it appeared 
that the editor (who was not indicted) before inserting the libel 
shewed it to the prosecutor, who did not express any wish to suppress 
the publication, but wrote a reply, which was also inserted. The 
jury found it to be a malicious libel, and defendants were convicted. 
The Court held that what the prosecutor said to the editor, and did, 
did not hold out any assurance of impunity to the defendants, so as 
to render the conviction illegal, and a new trial was refused. R. v. 
McElderry (1860), 19 U.C.Q.B. 168.

When an indictment for defamatory libel consisting of words harm­
less in themselves, but importing by innuendo an imputation of dis­
honourable conduct contains in addition to the enunciation of the 
incriminating words an allegation of the sense in which they should be 
understood the Crown will be allowed to prove extrinsic circumstances 
which impute this meaning to them. It is not necessary to enumerate 
these circumstances in the indictment, and the accused is sufficiently 
guarded against,surprise by the right that he has to demand particu­
lars. See Code secs. 859-860. Failing to do so, he will not he allowed 
to object to the admission of the evidence above mentioned and the 
question of its legality is not one which can be reserved for the 
opinion of the Court of Appeal. It. v. Molleur (No. 1 ) (1905), 12 Can. 
Cr. Cas. 8.

A person alive to the vindication of his character when assaulted 
and entitled to the remedy of criminal information must apply with 
reasonable promptitude. The general rule is stated by Lord Mans­
field in R. v. Robinson (1765), 1 W. HI. 542, where he said : “There
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is no precise number of weeks, months or years; but, if delayed, the 
delay must be reasonably accounted for. The party complaining must 
come to the Court either during the term next after the cause of 
complaint arose, or at so early a period in the second term thereafter 
as to enable the accused, unless prevented by the accumulation of 
business in the Court, or other cause within the second term ; and this 
regardless of the fact whether an assize intervened or not. R. v. Kelly 
(1877). 28 U.C.C.P. 35, 41 U.C.Q.B. (1877), 1, 24.

It is of the highest importance that the applicant for a criminal 
information should in all cases lay before the Court all the circum­
stances fully and candidly in order that the Court may deal with the 
matter. It. v. Wilkinson (1877), 41 U.C.Q.B. 1, 25 (citing R. v. 
Aunger, 28 L.T.N.S. 634 (S.C.), 12 Cox 407.

The grunting of a criminal information is discretionary with the 
Court under all circumstances; the application is not to he enter­
tained on light or trivial grounds. In dealing with such an application, 
the Court has always exercised a considerable extent of discre­
tion in seeing whether the rule should be granted, and whether the 
circumstances are such as to justify the Court in granting the rule 
for a criminal information. R. v. Wilkinson (1877), 41 U.C.Q.B. 1, 29.

There are two things principally to he considered in dealing with 
such an application; (1) To see whether the person who applies to 
conduct the prosecution, the relator or the informer, has been him­
self free from blame, even though it would not justify the defendant 
in making the accusation; (2) To see whether the offence is of such 
magnitude that it would be proper for the Court to interfere and grant 
the criminal information. Both these things have to be considered, 
and the Court would not make its process of any value unless the 
Judges considered them and exercised a deal of discretion, not merely 
in saying whether there is legal evidence of the offence having been 
committed, but also exercising their discretion as men of the world, 
in judging whether there is reason for a criminal information or not.” 
R. v. Plimsoll (1873), noted in 12 C.L.J. 227 ; R. v. Wilkinson (1877), 
41 U.C.Q.B. 1, 29.

“The Court always considers an application for a criminal informa­
tion as a summary extraordinary remedy depending entirely on their 
discretion, and therefore not only must the evidence itself be of a 
serious nature, but the prosecutor must apply promptly or must satis­
factorily account for any apparent delay. He must also come into 
Court with clean hands, and be free from blame with reference to the 
transaction complained of; he must prove his entire innocence of every­
thing imputed to him, and must produce to the Court such legal evi­
dence of the offence having been committed by the defendant as would 
warrant a grand jury in finding a true bill against the defendants.”
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Per Quain, J., in R. v. Plimsoll (1873), noted, 12 C.L.J., p. 228, cited 
by Hagarty, C.J., in R. v. Kelly (1877), 28 U.C.C.P. 35.

The Court confines the granting of criminal informations for libel 
to the case of persons occupying official or judicial positions, and 
filling some offices which gives the public an interest in the speedy 
vindication of their character, or to the case of a charge of a very 
grave or atrocious nature; leave was therefore refused to the manager 
of a large railway company to file a criminal information for libel, on 
the ground that he did not come within the description of persons 
referred to. Per Armour, J.—“I think the practice of granting leave 
to file criminal informations in this country, having regard to the 
social conditions of its inhabitants and the liberties which they enjoy, 
is, to say the least of it, of very doubtful expediency, and should, in 
my opinion, be discontinued and, if necessary, abolished by legislative 
enactment. The very rule adopted in England, that it will only be 
granted to what I may call ‘a superior person’ is the strongest reason, 
to my mind, why in this country it should never be granted at all. 
Whatever may be deemed desirable in England, I do not think it 
desirable that in this country there should exist a remedy for the 
superior person which is denied to the inferior.” R. v. Wilson (1878), 
43 U.C.Q.B. 583.

Per Cameron, J.—‘‘There is no real necessity, so far as I am aware, 
for any one seeking this remedy. Any person libelled has a right to 
lay an information before a magistrate charging any one who may have 
libelled him with the offence, and may then by his oath deny the truth 
of the slanderous charge or imputations.” Ibid. Ilagarty, C.J., 
added that it was not to be understood that the Court laid down any 
absolute rule as to future applications for criminal informations, or 
that they meant to fetter their discretion in dealing therewith. Ibid. 
Reporter’s note. R. v. Wilson (1878), 43 U.C.Q.B. 583.

Where the libel charges the person libelled with having, by a pre­
vious writing, provoked it, the latter by his affidavit on which he 
moves for a criminal information is hound to answer such charge 
otherwise the affidavit will be held insufficient. R. v. Edward Whelan 
(1862), 1 P.E.I. Rep. 220, per Peters, ,J.

In Trinity Term, 1876, an application was made for a criminal 
information for libel in newspapers published on 23rd and 30th 
March and 25th May. The delay in not applying to the Court during 
Easter Term, or until 30th August, was not satisfactorily accounted 
for, and the Court refused the application, but, in view of the virulent 
language of the article, without costs. R. v. Kelly (1877), 28 U.C.C.P. 
3.',.

In answer to an application for a criminal information for libel 
the defendants tiled an affidavit stating that they had no personal 
knowledge of the matter contained in the alleged libels, but received
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the information from persons whom they trusted to be reliable and 
trustworthy ; that the Olobe newspaper was controlled by the appli­
cant, who was an active politician, and had published a number of 
articles violently attacking one S., who was a candidate for a public 
office, and the libels in question were published with a view of counter­
acting the effect of these articles, and believing them to be true, and 
without malice. This was held to be no ground for the Court refusing 
to the applicant leave to file a criminal information for the reiterated 
publication in a newspaper of matter not pretended either to be not 
libellous, or to be true in fact. R. v. Thompson (1874), 24 U.C.C.P. 
852.

Quaere, whether a criminal information is the course to be adopted 
for wilful and corrupt misconduct of a Judge holding an inferior Court 
of record. R. v. Ford (1868), 8 U.C.C.P. 900,218.

Where there is foundation for a libel, though it falls short, of justi­
fication, an information will not be granted. The Queen v. Riggs, 2 
Man. R. 18.

Sec. 6.—Evidence.
A commission to take the evidence of witnesses abroad in a libel 

prosecution is properly ordered at the trial where the evidence relates 
wholly to a plea of justification just entered of record. R. v. Nicol 

1898), 5 Can. Or. Cas. 81 ( B.C.).
Where a convicted person, instead of being sentenced is discharged 

from custody upon entering into a recognizance with sureties to appear 
and receive judgment when called upon, it is only on motion of the 
Crown that the recognizance can be estreated, or judgment moved 
against him. In Ontario, a private prosecutor in a prosecution for 
defamatory libel has no locus standi to make the application. R. v. 
Young (1901), 4 Can. Cr. Cas. f>80 (Ont.).

See Code see. 947 as to evidence in respect of the publication of an 
extract from an authorized Parliamentary publication.

Sec. 7.—Matters of Defence.
(1) Absolute Privilege.

(a) Publication by petition to or under authority of Parliament.
Code sec. 321.

Certificate of publication by order of Parliament. Code 
sec. 912.

Copy of report may l>e laid before Court. Code sec. 913.
Stay of proceedings had on dismissal. Code secs. 912, 913.

(b) Publication in judicial proceedings. Code sec. 320.
(2) Qualified Privilege.

(a) Fair reports of proceedings in Parliament. Code sec. 322.
The Court has power summarily to commit for constructive con-



1064/ Criminal Libels. [book IX.

tempt notwithstanding secs. 322, 324 and 325 as to fair reports of 
Court proceedings and fair comment upon public affairs; but the 
Court will not exercise the power where the offence is of a trifling 
nature, but only when necessary to prevent interference with the 
course of justice. Stoddard v. Prentice (1898), 5 Can. Cr. Cas. 103, 
6 B.C.R. 308.

The privilege given to a report published in good faith of judicial 
proceedings does not extend to the publication of declarations made 
by one of the counsel out of Court and in private conversation. Des­
jardins v. Berthiaume, 16 Que. S.C. 506.

Code sec. 322 refers to libel and not to contempt of Court, and 
there is still power to commit summarily for constructive contempt, 
ex. gr., a newspaper editorial to the effect that one of the parties to a 
pending suit will lose the case. Stoddart v. Prentice (1898), 5 Can. 
Cr. Cas. 103, 6 B.C.R. 308.

Extracts from Parliamentary Publications.—Code sec. 321.
Whole Publication may be Given in Evidence.—Code sec. 947.
Reports of Public Meetings.—Code sec. 323.
Publication of Matter Believed to be True, for Public Benefit.— 

Code sec. 324.
(3) Fair Comment.

(1) Upon Public Conduct.—Code sec. 325.
(2) Upon Published Book.—Code sec. 325(2).

(4) Publication.
(1) In Good Faith, Seeking Redress.—Code sec. 326.
(2) By Answers to Inquiries.—Code sec. 327.
(3) By Giving Information to Interested Persons.—Code sec.

(4) After Invitation or Challenge by Complainant.—Code sec.
319.

(5) Truth.
When Truth a Defence.—Code sec. 331.
Not Guilty May be Pleaded in Addition.—Code sec. 331(2).
Effect of Plea on Punishment.—Code sec. 331(3).
Plea of Justification.—Code sec. 910.

(а) In Two Senses or Either Sense.—Code sec. 910(2).
(б) Plea in Writing.—Code sec. 910(3).
(c) Reply Denying.—Code sec. 910(4).

A plea of justification must set forth concisely the particular facts 
by reason of which its publication was for the public good, but must 
not contain the evidence by which it is proposed to prove such facts, 
nor any statements purely of comment or argument. R. v. Grenier, 1 
Can. Cr. Cas. 55.

A plea of justification, which embodies a number of letters which it 
is proposed to use as evidence, and contains paragraphs of which the
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matter consists merely of comments and argument, is irregular and 
illegal ; and should be struck from the record, or the illegal averment 
should be struck out. and the defendant allowed to plead anew. Ibid.

To an indictment for libel, the language of which was couched in 
general terms, the defendant pleaded that the words and statements 
complained of in the indictment were true in substance and in fact, 
and that it was for the public benefit, etc. It was held that the plea 
was insufficient because it did not set out the particular facts upon 
which the defendant intended to rely. R. v. Creighton (1890), 19
O.B. 881.

The existence of rumours cannot be proved in justification of the 
libel. R. v. Dougall (1874), 18 L.C. Jur. 85.

In a prosecution for an illegal defamatory libel contained in a 
newspaper article condemning an employer’s dismissal of employees 
belonging to a trade union and charging that the distribution of cer­
tain gratuities by the employer to his employees was impelled by 
motives of selfishness on his part and was for the purpose of winning 
public approval and favourable public comment through press notices 
thereof, a plea of justification will not be struck out on the objection 
that the facts therein alleged do not shew that it was for the public 
benefit that the publication should be made, if such plea contains a 
charge that the press notices favourable to the complainant were pub­
lished at his instance. If the complainant in a prosecution for defama­
tory libel has himself called public attention to the subject-matter of 
the alleged libel by obtaining the publication of newspaper articles 
commending his conduct therein, he thereby invites public criticism 
thereof and cannot object that the answer to his own articles is not a 
publication in the public interest. R. v. Brazeau (1899), 3 (’an. Cr. 
Cas. 89 (Que.).

Where on the trial of a criminal information for libel the Judge in 
substance told the jury that the defendant, under the pleas of justifi­
cation, was bound to shew the truth of the whole of the libel to which 
the plea is pleaded, and that in his opinion, the evidence fell far short 
of the whole matter charged ; such a direction is not so much a direc­
tion on the law as a strong observation on the evidence, which may be 
made in a proper east» without being open to the charge of misdirec­
tion. R. v. Port Perry, etc., Co., 38 U.C.Q.B. 431 ; R. v. Wilkinson 
( 1878), 42 U.C.Q.B. 492, 505 (per Harrison, C.J., Wilson, J, dissent­
ing).


