
The

Ontario Weekly Notes
vol.. 11. TORONTO, NOVEMBER 30. 1910. No. 10.

IIl GI COUflRT O>F JUSTICE.

Dmsxiiai (~orr.NOV-EMBER 17TI1, 1910.

WATSON v. PHILLIPS.

WilI-ComMriidion --Tev1*.se f(, Otu for L4 e and Io Isu af ber De-
ce~e~RMtteTail-Rule iih 1e,' Case-" lithoui Mo.kîng

Appeal bY thie phdintiff front the judgmenf of LATC1LFOIID, .,
alite 120).

Tho. appeal wvas hieardl by BoYD, C., SUTHIERLAND aind MrnDî,,J,-

E. . Armnotr, K.C., for thec plaintiff.
J.R. Mieredlith, for the defendants.

Tri. jtidgmiieýnt of the Couirt was delivered. by BoYD, C. :-By
~th ard viiuse of th)v will, thie 100 acres ini Oro is given to the tes-

~goigrmndaugter uring the terni of her natural life, and to
lir iuuù uft.r hier dieease- Thiat hy the applictin of the rule

in ll.' -ase. aitlrs to Mni~at tail. Thie intention is that
Lb. randâugtershall enjoy thie pr-opertyduin lier life, and

fbat it shahl go thiereafter to her hincail desenats. That is, I
Lhiik, i1i p)rimaryg an(] controlling intention of thei testaitor.

T in. iie flfth panriir.iph, it i,; provided tat if the gad
I.,ghlter (Iii, without iseandl withiolt ming, al will, flie said
lo h benqueathed in vequal sh1are, to other- namedi (nephew:s,

mhe.atin an adlopted son of the testator.> The, effect o! the
wd witbolit mnakilg ;a will" h floTit of ýi1ch force ais to chiange

ýh mgeauing of tiie wordl -is.sue " aind reduce it to 1'ilre.

AW.W. 14o 10-154-
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a lq l h rebv If .1 iu t ,% fi Il the lait, lai[ t e a lif t at ii Ille grand-

ciai lghiter. Tlhé-Il)% l puou 1 ý niak u will i, iinopera,;titée Mn regard t4o ail
twîîerili ait sudi, buledt thé. iu (if tfw %,îordst ixerely 4tht'W8 thlat th'-

tit ý tntio awarlr rihio utlex iould flot bée -ivii Ill that pro-

tii1Ii ( a> t 1 Itýta,îetar t lHp Ili ti u i wiholt dvtto itat
whkh, I-va> iivi bu11riTlnar- and controlling initentioln,

I~I( wdé.l ruý~ te ifi and Iiicrrtthat the( lanld ýetas l

wa;y% of etaulatl in 1!1, (Aliauhtr flu oN -é ilef Fraiik
'.s1onl, Va -'P' 1, i i pofilit. foloming Pot . \, ruit, 2 Wlib&.

22 ml appro,éqd oIf il] PIll ('liintonl ilukte(l tý of J'euatI

I 19 I ( 'h. 3ý. liiute t tlw I 1tk 1 1l) l: A. C'. i I. Se al.o-
Bel v. ( ' ilre - - t'ý(. 11 8,*. I Iý rfert t(> Palpillon '.. Voivee 2'

P> Ip-~ I'l1. \ 111-w 1 Ill. MasJ-teIr oî h uol thtouglht t hal thv

% crilý - wit hout1 iinupi.:t lnuen-t l'f w u>'te - weeen hl) ehanàge

M-11,4 %%fuli otherwit livée lédeui an etae li n tt'trtîk,

but 1we ý%t f~r~r' I oi aplp'al 1I Nilg. 1.('

('oîs ureaid hlnWé oI 'f tte

fVq i Id 1 Ot I'riu I) fnur /1 il !j 1 1 'a ri. .11 pinplil b

teql a> ud J, ai At i 1 ila ijiai IlIfe nér~ f , te 1 e E l, la

I'ivi im ( 'J'érté~ I, ur f(';tîsO t rs ' tifiurq il, rit,

I.a> ii; firpmit i!tf K«iit i, iy Qbi«ipà,d

frfle PtOufitit Meio e)t - f .irr uf ('ii Iutsu ~ i' f tf Q ttgo

lityopi il PeI fiur Jeyst' 1)(10 ,ua lxfci 1>u pui

0 rdf Fi l 1 i ta IIi Ti. ixio fi té ur ré - 1 (1 arr nl x t >ràr , o

i'fl1014. 1 s fcion nd là'#pair ,1>re-nlé uf <f' 14 1r; f (le rg

il fqpn I lja? Je s Ri/er.,: A' is flfId1q é«l (ti drf.rrd l il 1 isPicilg.

Ad11!il i fi r q îIl I uge.-l fir , frson 1ial ti r i ýsu utuuained4 1 b e t i iin

:t ,ll .. if Yuunili_. a bo Y o! I- tle -Ti. wliuî wa, l uriii-d Iý ai curren ilj i

fhtr it l(rom Ilhe luwIl mpply, . imi for thtv iiiine an li.

t~'ENhtfltI14, Ili, iuither juifd <,o-plintiff bveitto thg-reotf,

dThI. Pe g-111 lw icitrt4 tlit 0111fntrio LAW lteporta.
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1'heacton as riedbefre ID»LLJ., wÎthout a jury, ai.
f~ror) the 1401 andf 17)1h NovembnÎwe 1910.

Wallace Nesbhi1u K.', ;ud F. P. M;1( elean. for tlie plaint iff.

IEIIDML, J z-l 193 tw Ton <f (ravenhlurst acquired
-iew -lcetrik lighît plant if the tiw mi11 viv-inity, whiehi, having

Iwnilitiaîed bo oiuef Fltce hd bcnethe propertv of one
'ilig The. Iowil lorpioration had todani olfer uuler thev

pwovatoii f what i> Iow the ('noldt uicitipal Act, 1903.
\'11.VI. ch,. 19J . .71C6, wlii ottur wasi declined. Arbitra-

Io.rs eeapon aud iad lthir au;ir(, whereupqn Fielding
om-yd h plant tio iliie towmi torporatiou . iucluding two lots,

macin~y, raRftrIcrs tlflStIo, eu. le also transferrcd the
-'1racts lie h1ad for 1wsupl Ilft id h Or eleetricity. In 1904

t~ twn ouncl psseda b-hmv (onistiîuiting a Board of Coiti-
mlflrimudeýr 11- MNlipaiIil Lighît ani llat Aet and the
Muncipl Wterork Ai, l.ý S. 0. 1,S9; f s. 234 and .235 : andtut Board mu sud after 114051 teck ùlharge, of the elgeetrieal plant,

4.1g of the.pl ilw .
011 11we $îh Mardi, 1910. it plfaintiff John Young, a lad of

g.ix~ers ig,( l in ii bd abouit seven o'elock in time nient-
ipig. was tterilylý burid bý a1 curreut of i-ectrieity frern the toIwn

.ipiy bit. fhitd was; so injured thai. it Iîad tu bc aulpu-
!4t1d, auJi is skiil woa.- Jitcrally Iutrneql thiroutgh lu the brain in

Kvec pinti %gaý uîo't FtenuOuSl% and ab.\ contested by court
oel1 for lt- t de'fedatS; andi the ordl*v doubt whîch 1 have enter-
lain.d ice thti cl"o 'f Illt vne is due te bis inlgenuiis antI

I akoc lg1 t1w olegs! oJbjg-iirjý whiCJl go t(e tluVr root of (lie
at iom.l MI n, tlisun conttends tuaI tit, actiou do<e nmot lie

agzai F>1t lie tg -%I t op oraini aI aIl. but lItI, if any oue be liable,
t811 *nol, e 1 Conmsdecs

Bv rigferoec, secs. 10 f)lé 47 f P. S. 0.189o d-i. 235 are' mrniI.
rm rlf IL 'S, 0. 1897 t -11 2341 (I1l. S. -O. 189 cS 'h. 234, sec. 14) l.

mh il.I bit ffed of Sei.. 140 (If U<. S. O. 1897 ch1. 23' Io t

oi. bodyv icorpoatle» thetuiselves, ite delegate th)i.s ageucy to Offi-
1), vpon~ Éit-t emmeil for to C~mmimiiouers. Thel( Cegni-

nsssmesthený becurn. th lme b wh-Iie act for. tfle corporationl-
and w% *statutoiiry aens
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27 . 1. 66,31s- C. R. :326; Ridgeway v.City of Toot,28

C. P. 579: clapir etc of New York vr 10i4y, 2 Denlo 4331 3

jIlI 531; Trottr v. City of TForonto, 28 C. P. î574, '29 C. Pl. 365;

Orahait v. CmiSOfr of Niagara Faits Park, 28 O., R. 1 ;

Gib14 v. Truistees oif 1iepo Do 1s-1 . & N. 439, 3 Il. & N.

164 vrsey Doks TIrusýteeiz v. Libs . R. i Hl. L. 9-3;, Safiitlr

Comisinei f Gibrallar- v. Orf'tia, 15 App1. Cas. at ppl. 408,S

Th'le piropjerty and its incomeu is; that of the coprto;the

profits are the propevrty Mf the corporathin; and i! that the.

Boar-d in to di, miglit have heen done by another agent of the.

corpo)ration, iethe coil. Tt is; imlpossible te onie the.

Boa;krd e-i1her a incplo evnso gnso the counleil. Tii.e

renuit i,, thati it is the coirporatioin of thie towni whirh is the pirini.

cipal, and the Board of Cerumiissionevrs buit the, agent ; and, uiless

thilre bie miore in the case, the- corpjorýation1 is pýroperIy Sued4. Tuhs

in thev conc-lusýion arriived ait byin v bv rothevr laitchIfobrd ori anl appbli-

catlion te) compel)( Briddick toi submnit to exaination asli ano$e

of thIli defenidants : anite 118 (aflrilned anite 167d.) 1 haveý thought il

r'ig!!t ta venid ler 1l -th queis Ltlon ainewv the deg cinsion ocf my 1lea rnted

brother beiing in ant inittrltoutory miatter-,

Tl'ie NMerseýy Deck., case aise decides that the p)riniie upon)i

which a pri wt petni or a compiny i. liable for daniageseca

sienied by the act of il servanit appilies te ai corýporationI which ha.

411n inltrusltedl byý statuteV t peiforin certain workS and toreea

toilP for th e t thcse %works. Tlhis is the position of tie (le-

fendntsh herev: P, S. (). 1897, (h. '23-7, sec. 474.

'lithen it is coillenfded that the oroato cannlot b. lhable Ir

ite ('nnîsioes'att, bcuethey got thecir suippiy (tif cti

cityv front a point eight mtiles distanit,. which, it is otnei

ultra vires the Corrtntiissienevrs. Evnif tIis, were uiltra vires thb.

CoitmIni-S ioners-ý, the, delfendantskne ail abou(t it and adtedtt itý

an vnsqtenlythe devfvnce in niot opnte themn: Ridgevwsy V.

U~yof Toono 28C P, -'l,4. And, even if tlis mariner of p)in.
curig peer wre litra vires tiil! rortin thev co1rporatilla

01ild not se(t tri tuls ais anl nswer te the nlegligenice of thecir mar-

vants . lit >moiteé, e a croainis p)rotec-tedl front liabihity

iipi-i il conltiact 11111a vires Imade by itse(If orit- agets but neve

from theu it o! Illieceb its servants in al businless car-

rue ~mby hen fo th benefit and wiith the kuiowýledige ot the. toer
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1leeec to Birie on Ultra Virez, 3rd cd., p. 435; Doolan
y. Midl'and IL WV. Ce., 2 Ap)p. Cas. 72,806.]

And, ln ariy va-e the wroiig ini Ille prY(seit instance was done
witi t1w liriits of tie miiiicipalityi; and the causative negli-

gene was witkiin the Illiipalitly.
Theil a; te Ille tac-ts. There was mnuch evidence given of more

or le>s aluie, inviludilg :onlsiderable expert evidence. Taking
tho ie n a, gien ithï the weighît whlih, 1 think, trom having

«4Kn tlfe wine ha, iuld be attached to it, 1 flnd the following

The systeni ut the detendants is a very defective systemn and
smifftrinig fr-rn wanit of inoney to put it into and kcep it in proper
oefndition-.

On the lein of the 7th Mrc a current of high tension
illi fcýt«l ia Pre-Éenee il' Ille louse of Mrrs. Young by unmistak-
able, phIerinmea; anid that this current caime trom the secondary
kt~ 1 , , le xnly mmird, clear. At thalt mle there can be nu doubt

tjwe wwz uennectieni hetweeni thle primiary and secondary wires, as
w.ll as (4icnneeinbtwe the viarthl anid ils primaries.

It i. 11aifei ha there was: ini t1is badly buit system an
int~ittet eorniuicaion etwen the earth and the prîmary

wires; avid thait ib)is is exceed(Iingly dangerous nu one doublas or
cari douht.

That il ia te guy iYvire at E. (a point un a plan flled) which,
W& tho cause Of thle trlI tink is certain, and 1 so id.
Th'Iat h waz Ilhe duty ot Wrg t the power-house te report

th xtne etf a leak t thje iianager (Briddick), and that ut the
maupiger t- Illt te lcak andl remiedy the defect immediately,
oljtafly. admrits oft) kindf ut douibt.

it mlay ho( true1, as hle Saays thalt I3riddick was short of men.
but thait is neo excuse foir the, dletendanits -if thiey run a dangierous
huain0e- ilt ail, it iz their dutyil te have a sirufn nuimber of mieni
tn d.etec ai guard agineit dlanger.

Tr is nuo duity east po the, icipealit.v tu conduct an
0u1ftric Iighit plantii or Ion lighit thie Streets: Ilandil V. East-

~u . C.,106; Mass. *?'6, 8 Ain. heop. 327, anid cass ied,
~peelfMacomiber -. Tatutn, loi) Maiss. 255, and LyVnn v.
Cabig,136 M[ass. 419- BuIt, if Ilhe 'Ilniie'ipl if dev(Ies take it upon

l~l totechdut ail electrie lighit platt it mualit conducI(t il with.
.)Ut negligenice: Krtepo(rt, '. Isbell, 83 111. 4110, 25 Amn. Rep. 407;

casivanv. il City, 183 Pa. C11;Mlgh. St. P'aul, 67î M1inn.
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411;~Ci tj1ist îma 3(a 1i.Tt u~i w'In:uI

Io ah'pbi ~n h'~î'" u b op'io~nlo

1 i filyl

'i'e dge tinwasaI t fo a trgt11vpltti ~h

el'i1atn I t q w'i t i Ile a, Ii kne nu mort tîI u

t îmel Mv 1a 1 i wa -o1h a ,11i in'r i r H 'arlit la t

~~mu.'n.Ian'' ~~~e q nh.u lIa uni Ii 1.' 1ugvn i t- -u fr

l'a Ii fa abu Il acrii mv it ut t . 'n n tng nt 1 il a

1bo è4 1~' 4in ire lv'. g îiw llan rtîkn or I4 tlmruw-

1,i e l e Ji li t hi 1w li luer le i' am trw tr
ENmet Taivi fo lt' 7etn pi gu ca et idn1 i 1mali l iuu 1 il

rm tîn1 o e Itnt I l i Mtt 1 d in ca dt o F,1 tht

tht1 deîndn1 nmm1î I iii bie lu o , bI that Il vat ai vurl11 l

i in of1 tht Ja 1nm't' 11d wlml prot th1 tht ilurrett1fiii
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h u,~ t tat l lcrn Vf Fletcher v. IiŽ Lad IL 1.
Ex ~ ~ ~ J 3,jj l < .t 3,wîl be cosidercdl 1t" :ip in ail its

ut ~~ch vas~~ aT NainlulhoI . , Bke, 1. 9 j2 h
J -àiwEaatrn aind S. A. T. Ci,_ 'C (apc Towîi T. Go. [viii21 . .
43;liri[jan v.WniegEeti Street R. W. C'o., liMain.

L .16. Mr. J~c ai~ o-îo ceet h wî - o

T~chtrtm l i1lp 4~i and apparent lv Segwik J., w vieý of

Mug bilm it' l~id fui tu i ýiew, 1tht a Po tîu n Iv aiî.

b ý f s ti Iiri u a- el.w Ige: ofý I (IP rn r athai hazard kce

fIii j thf-i bîlîn oiped nirtl 1îlwir inlt.vn o carryis

~~Iy lin Amts àhi l Vîriit o 1,11 lîigLaw 214 eol , i). Jhaf

Ilit rr.îîaehwvrIdo oticdt th onsic shlilàe

Ati cu 1rin frojI etru i e- now v t , li p la i i i 1~ wcr
bit f~t o t ie a-c dic tl a t t m'y lil Miii Iw (t take t :11 i l d -

ut oere thar i lig deman-t. freuthn a orýat o ai- i,
tlIal geo,) i an o. cî ife a0;II eccfrId i q. (3w. ; 1 afp 161:1 ali

tha< lie ari iciaent br;i 'ad l i)o theuwil c pe ihi fr lt lil

873: lit Royal . l ct'tr i li in flie of 3?tce v.t.U.12
atl ithou adefendîlwer flot 111( fu nf cosruc ion...i(Il....tam

,foI ijiio tinifpt..........Iiii e a forheci ~<l

1 41po m'i h flic o'la a ïn iro hdtead c; a i he bcdi -
stoe ibei incnat ii rait - - - 1Wi a lpt, bin e ra iter oeu n ort -

Aim am lcpanFF had ý mitbren arned o anv dnr
lb. tcpae foor sucl an arrnemn ofii)ftuiu
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arma;. . . . in caýsh she will he olit . . . $1,9 1991.

Th'len the trouble and inconveriience to whiuli she bias been uand

mus neeasril beputxnst 1o)(- dee-#3 i)mnt mu1ich,
butpruabV fat too itie to i1llow. SheÜ Will hlave a verdict, then.

for $2,250.
Iler son is bereft of a liand . . . hie muist at ail tinies fel

th os.lis skull cýan never fili up thie hoe~burrned thiroughÏ it.
Ile carniot join in the usýual atie(tie- sports ot thie aven.

aige studenit. . . . Thon thle necssriy uîewhiat -.()litary

aMi nrica lite. the ladý is duurnled to lead is; itself anl vil. -

As to bis mind, 1 have no(ver seec» a boY it isý ageý more intelliget.
Buit there, is the danger of the brain being incapable qlf

prutýfraetedl amid «,it inued effort.
I kov uthorul bassstmue )in assessirig thie dIamnagos ex(cept

th tme-onuedrle ilat wliere the injury' is mit wiltlly ini-

Ilicit-d thr damniiaes musth rieanbe 11n view% of the, sertions

oxtelit ut thec injuries, the pain aeaysufferedl ami the long
timeif th1is w bo uf lven is1 b1 be expected 11 lie uimder the( hanicap'll
,if thuse terrible wounds and thait terrible, mimiii. I thinik 8,5

at resoa l 1m to allow.
Thue %vory alarmiingz ,tte o! the, plant, e-tc., if thw dloendanit

is saidi b' ho not at aIl unusuial, If thait ho the, case, thousands
are il dailyv petit of dlenth or xnaimin-a state (ut affaira- whIich,

IolIY catIsý for legislative inte-rferree The mnos2t ord(inalry regardP
for boma» lite- or limnbl wuutldl seemu to nrcessitate somne measurein

o! gvermnetalsuprviion ( and i thwnust strict 1llld +earchilig of
M1,11 m! npctin

NATIONAL TRUS-'T CO. v. TRUTSTS ANI) iGUA-RANTE

onîivi Apaar ?- Refusi fo 'Ilow Actiffl oegainsi
Liiîda (i f 133an ,idngu Itos -Jriaç-

dictionrfý i!(od f Oprio Qestonhom Raia edd-Le ore

<o, A1peil 1(o D)'li.ionatl Court Con. Rule 7,-7 (3) ( h) .

Apv h t1w deftendants trom the order of thev Matetr in
t 'himiwrs aut 22, rftsing a motion by the dlefendlanit fnr
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WV. I.idlaw. K&lforth defendan1ts.
RCILCsefo flue pliiifs.

Mzarr, CJ. dirnsse lteappeal. with -sî to Ut plain-
tiff 7n an-, eventý, but cxcddfor] threeý Illse intie for enter-
.us! Ml apeaace itu ](a\(, b> thet defendanîsý to move to set
jLid tit- writ of suxuununuu and thie urider nuade in w inding-up pro-

oe.dng~ llowngdte plaiifs toing Utc alction against the
4ern ant 81qiutn o i lxnLk rldand Cernent Co.

Tir deenduut. lwnuiuvcdbeoreBllI)ELJ.> in Chambers,
forlovetoappeail front teorde -of Mi-.E1îi, (..,t a i)ivisional

Tiremotin ws ariwdby the saine counsel.

Uu , .:- 'h1 ILaven Lake P>ortland Cernent Co. was or-
J.~.d 2oî &pvnuer,1!9U7,) to be wound up under R,. S. C.

1rm t I. 14ansd icefnausMr appointed liquidators. The
liqi.tiiatIl[( padinoUt atik al rîîd l sx of înoncey, whiech

wa (Octobewr, 99 lixtdil plin1ifs' undier the provisions
o!f a bonid nogaeed. Ojtin rcflcd to the elaim by

liqurdator l Iand rdt-rs, butl tu1 alew w not utdjudficated upon.
le Sptenhe, 110.thei Officiiilfec granted leave ho thé

$rîi&i r, il a% wriI of >1urnutuons an i cu an action against
tire- iiquidaborý1- inl ý re e '4 flc p]ropurîv o (f Uic insv noiîpany.

i<ri til,ït 1,1 tober, 1!9111, flic wlit of summions iii this aiction
wa usued, ;111nin an aeeounlt of tlw 11noncys l'eve y tlle
TruStaý andg (harneeC. froin (fi( >11 (If the a[Ssett of tlhe inol-

V#t c pny anld. il] the aertied agsfor. conversioni of
l id rory. o tttntapears on tlle writ thlat the

4f~dantaare lPquidatOrsý or1 that îhyarc suc(d ut1seh

(~~rbrsf(or leav to ete a eoihliioni app ane btic

'lli Il()d%t n1o roe bufore iel fori.vel appeai fr-on
t1 ordor tu a I)ivýi>ional Couirt, ]1lunde the prvsosof ('[)n.

Blk 77 '0
Ih i. fil uontenlded thati t Ir,( ar onlcin ecsos u

SJwatiIý 01h. order N'ough1t for nde Con. Piute 0)73 (a);z but
iti.la rgued-ý ilat Con, Buteli 777' (3) (bIpfis wilt ho(

vm"ary for nie o-ni to 1-o1isider wlethlcr tier, is4 good rea ot
-~Il l.OW S No.I 5.
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dil) the( corcnei f the rde frorin Aii-i it is desiredl Io
appelai; as tire appesi Wouldl inv lve aitrs (Ir such nurac
that leaveý should be giIeni te appefil if sii were tile case.

What the defûzidane (-,atri] is tint the, jurIýýdiction ofthéii

Court is oustod by % se. 133 of tire WIindiing-ti! Act, M. S. C. 190(6
c-h. 144.1-thley fear- thial, if they'% enrcre an uncouditionlal aippea:r-.
tance, they% wold be- l t o havI waiVeýd Al ojct tg, Ille jUrim-
diction of the, Court ; and fnrtherj r bat, unes thv doI ente-r an

apeaanejudginent will bc signevd again>t Ilhem hy defsltl.
Their tearc are quite withiout foundatiori.
" Wheni ilt defendaniit untervd an liuaave e waived aily

irreguIarities in thi, writ. Iibpy, and service: nae, even the total
wýant 'If ai w4rit. Mieor lding so, lie 'ubmitIted hImelf ký
ilie jurIudiÉtiin of tie Couirt in wvhich ie, appeared. , n atter

wheir e- cus f action arose: laisn C. L. P'. Ar:t, 2nd ed,,
p-. , III, uiting Vories %.. Smnith, 1f) Ex. î71d. aiso Humble v_

BIawl. 4; T. 11. 25.5. 'An appearance eteredg II*y thev defendant
wâaives ail iirrguilsritieu, in the procas, and eve total wBflt oft

it.:* itty'u; Ar1od 2th eýd., p. 218x:" pr Iose, I.. ]In Sean1-
v' NM1eyvrs, Ir) 1'. R. 381, at p). 38-7.

',The juriasdivt Jiof Illte . Igh C our1t ]S ai pes1a
juirisdictioni, whice cain )w exrii gainst al de-fend(ait wIu i,
within thie jitrigadictioni, or is properlyevd outside the, jlris(ic,-
lion anti pubmnits t thef jui-isdictilor :" per MAel M, in lie Orr

"win , Ch. 1). 156, lit p). 464, But that ', I1nat aloi 1,e under-
StaN)d as guinig t14, Iengthl of sayl.Ing . . .thait if the Court ha%
nII jurisailion ri ver Illeujetmnt of thec action ILI ali, the

deenat'vorimIwnt ItY appearing would give jurigdiction -- Iler
Brvtt, J., In Uutnv acif,1 R. !a C. 1'. 189. at P. 1M.

If tliedfndn ppa thait gives the Court jurisdiction w
pnxed prviedthe sujo-m fe ut te action is one over vhich

the, Court lias jiurisdIivtioi:- lier 1>enian,-1.. S. C, at p.* U&5
Tlir juiggieti of Hloneyllian, j.. ait p. 196 is Io thev saine effet.
See aîlso per Cave-q, J_, iiiMoe arge 25 Q. B P. 2-1-, at pp.
?46 24

A defendIaot by vappea1'rinig waiives il objections tliat (-ail b.
waltvedci: Mfalsonnteuve v, TOWnShip) Of ltllgbrIUughl, 30 0. fi. 12'..

But nue defenidant can giv jurisdiction ovepr the siubject-mnaiter
1,% consent;, waiver ix a trm of consent;: and nut deafendankirt van. b>'%

wvegiveý s Courvt jizrisdie(tionr over akt jc-nite whliieh t1idt
statutei or the- law exeludes Iroi ita jurisdiction.

le ilruttv.MrFrlae,32 C. L. l. 129.16 C. c T. occ.N
$3, aiîIioai Cou rt helid thati lin unvuond itionai dperae 414
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imtprewern the defendant raising a defence that the Courts of
Onaiohd no power ite grain Ilh relief soughit. That case ils

cler Iav; and tiie applic-ationi of the defendant. nmst be refused.
1 a n4e nu objeýction te ther defendlants bi-ng allowed to move

to pt &ido the. mrit if se adv1ied, in which caue the effeet of the
.eotei of the . Winding-up Aut may be considered; or upon an

uncoditinalappearance theyv IMay set up li defence that they are
1iquidatcrs anxd reueivedi the prope-ty asv&ý sucli, etc.-the Court will

Mt pnxoeed w-ith theli action if ail( mwlen it appears that there is no

The. motion should lie rtfused with costs payable by the defend-
wnàI auj event.l

Maa~yH,(X..C... i ('AMBRS. NOVEMBER 19TIU, 1910.

REX V. WISHART.

(,rjnm 4 'ail La -1uilifi.c O/J end,,s Arfci Armd~ of Ferson Charged
wUkl O.ffrrnc es aniothr P'art of 11î., lajesiýy's Dominions-
Warant ti fidorsed a.e Piroi ided by sers. S, 21--Commiita of
Arceiged tri A wrait Retfurn -Jurildiction of Polie~ Magistrate-

sc, 9. ii, z1, 1-1 H1abeas Corpois -Lawvful Delr ilion.

The. prisoner was aretdin Toronto, on a charge of embezzle-
ret, under a waIrrant for his prhuix issued by a Justice of

the Ilesos for thi, Counlty of Down, in Jrelandl, where the offence
af glegd to have been cornrnitted, and, after lin inquiry before

th polhee Maugistrate for the City of Toronto, wkis cominitted te
prfl.te await his returni te lieland limder the provisions of the

~Iruti,. Offenders Act, R. S. C. 1906 (-h. 151.
T'Il. prisoner was ppeene and brought before thec Police

magatrtewithout the waIrrantain been iindorsed as providcd
by (i.8f the. Ad, whe sas follows: - 8. Whnvra warrant

b" b.en isued iii a part of Ilis Maijesty's D)ominions for- the
appe)llt.$tOn of a fligitive frein that part whlo is or is guspected tu

bein or on tii. way tel Caniada, the Governor-Genieral or a Juidge of
ml Cout, if -&atialiedl tint thle warrn qa issuevd by somie person

ha.ing Iawful authority to issueý tie sanie, inay indors;e such
wrret in marner provided bhy this Aet, and the warrant su Ili-

doftlsial b. a suffBcient authority Ye aoRIpprehendI thle fujgitiveý ard
hig hlmn before a magistrate."
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The l -nne f induraing thewaran is rvîc for by c.21,
whc sas folilws : 2 ,1. All InIdIIrsemuen of al warranIt ini pur-

[uneo his; Alt >ihaHl 1w ign by theu alihoriîy indoirig the
alzuc amishi auhis a i o al! %oIf thef persoInS named ini the

imbdoquaint and Jf the prsos pi wvhom thei wLarrant waô riginally1
dirrcited arid ailso evr onstable to execut the arr-ant withinl
ianda lhy apreenig pe-rsonL namold in it ai bringing Iiiii

beuea igstaein Uaaa htc i S temgsrl a

Y r ri f hlw eorpu i n t 1rîor i i nfii,ý, rid .71 a 1 in bee t îsaued ii l

r,'~ff taîm il Illrtl u lrt 11 f t fe warrlalt of theit 1 li
Malt t Ii prýoe f' cd fo Ill ! iseharg, on te grou1nal

i ~a i- lvvîî ~ î o i1î~' lii bv n-v > I ILL ailat fr h:i,

ail ~ 1 iî îmIrwiî (?>Il r~ i itîdi %o îc Vt lu1 I li v\frrl

nr ii 1î~îîn fu 1, am,11,a. n vî u a sd h

îîwntiu:Id ii v. 1 rlu c mî il r pi is m r

Ta l. W( ()''unor fo tl i'riadnvr

J. ; B l tbl .a 1 tw rig î LA ., 1o 1 1 1im,îyn.

fiut wii LXJ L s ha il at 1l r d. t)lw i rî l) jil91lt r i a-n

v igv iii an p l' îî Laga ~ 1 lic u il ia r f 1 - 11 g -4 n%
w1 -I I ilîîc fu tril 1for il v l'vilv tg) fv lit, ic banil beenhi

mpweI îîdd. Iluotîl ilIa fli mît lirty irtl''cî tin ball O1w had bee
jîla fi : oiuîl îî l av IIIilu- I 'li nv îla frt a1li if rcî 1i 1g tuIl Ily N (IoldIl
tff 1îî nuý, gIol furt I hîip oîs ifarg nrise vuneu smex i. h lî

siîîvs. O 1.. il. 6??, anil vases tlîcrc dIeu.

~eeionIl ruvdestha " fu ii Ilflicn fr triald il parll b
l~îmigl~ efre mg:trt . w lî uij t h proviion !titli.
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.adnthat th. ero chargea had been unlawfully apprehiendeti
*n,! URe beqaiicto "ujc t th provisions of thiîs Act"

mk.~it i~nitin pr~e 1nt) theerie byv the maistýirate of
thtjtiiidctin cnferedbY the Att Ohat the(, warrant mentioncd

in gbas been indr aý mvde by that section, the detention

In m opniodie qulfia ion lino such etTeet. The pur-
~secfitisrnnifstv o ak the e\ri>e of Oie jurisdictîon and

~wrucnfrrdby% the( sec(tin sn1Ject1 ',, what 1- provided in sec.
IZ vi., hat hre ~ a arrat snb a i-Intolied ini sec. 8; thai

'l i. ul am ntnie d thiat the offcnûu isý one t, wic li te Act
appIt~; nd tat ilht. eviec i f th11w aace mentioned in

Th~~~~ý, Pr'iin 4s& 2 i- iflo, - if the waýrrant be indorsed and
day uteniacd"but " if the noc d arn is duly

ttwnhae, anti theý re-ferenci to il aiý anm i or warranty"

prvtina ua rant xeOned fron the 9ai 0

ThertcuIîî~ hat ii xn opnio , he lroe awliully

4eta:ned,~; front th e n'mb enad

oedue pt~cibc] lv te A nîv tnde t1ie perszon wbo -1ppre-
honda~~~~~~~~~~~~ tne i ý ar pid whtîh~nti'nîdrci li u a

u~ i ~uId v a 11 I huin, i th atvut (, f tuew police anthofri-

Da16~ N UT . NoE1n: Clr 1910

*I:Pu IIENDBRI.SON 1OLLI< BAIIINGS il M ITER)

@This cae wi-iJ b. repo)ýrted1 in thfe Ointarîo Lawv Reports.

j~~a~~ignnenh! ai.t Prf e~ue-Asg ti fu for lit w it o Creditrs

o;f . si~e RikL ofý ilcuio Crdtr-0inet
Proefortac<' Arf, 10 Ed1w. VII. ch. 4,scc.14(rdor'Rie

,o1 Eeu- j'. Il. ch. ', . , sf-sc,4 lrir1is4iý of
IakrfraingCre dito1.

Aýppx-I ljY N L. Martminlte climantiii, as asinefor the
wýn.Dft (,f crf>ditori, froi lb.r orderl of CLUTE, J., ane162



IIJIL (JTIQ1 WEEKL'y Q2t?

Trile kppeal wa.a heard by BOYD, C., LATCfIFolfl and I DDIXrN,Fý\

A. il. F. JkfroyK., for the appellant.

(Irayson Smîthl for Fowler and Eckardt.

J. Gi. ODnhefor the. Queen City Founldry Co.

L FK IIeyd, K&C., for GregSon.ý

IL. J. Maclenuan, for the Sheriff ,f Toronto.

MI»LKrNJ., re-ferred lo the Ceir'RlifAct, aa4 passudi

in 1880, which1 contained no such provision as that niow found in

sec. 6' su -1cs and 5, of the revi-;ed Act of 1909. lie next

referredl to the( aniendinent made in 1887î (b ' 50 Viut. (Ji. S,

aceuealter the decisions in Reid v. Gowans, 13 A. R. 501, and

L v v%. Davis, 12 Il. R1. 9ý3. Then b te aînendmtent made ini

1888ý (by vM Viet. eh. 11, sec(. 1), whirlh seemied to bie in conflict~

with the. earlier aindmnent. These anendinents caine before tI.

Court of Appeal ini Durrell v. Bank of Rlamiltoin, 15 A. R. ()

Ile then referred to the imndmnent o! 1893: ï(561 Vict. Ch. 5' sec. 1)

by whivh M1 Vict. ehi. 11. sec. 1, was repealed, and in lieu thereof

it wMi provided thu.at sec. -4 <1) and (2) of R. S. 0. 1887 î h. 65, tb.

section provldiing for distribution among ail cýred(itors, should n>t

sipply to inonyi(.s re..lised upoxn the sale of property under an inter-.

plesder order, but, tipoii the determination of the interpleader

issue in faveur of tiie execuition creditors, the nioney, whether in

tb. sherif!. banids or iin Court, shoulld be dlistriliuted anung the

ereditors contustiug the adverse laini....
Thseofvion were t-arriel wvibhout tuaterial change into the.

revimion of 1897; an.. d Ille right of the intierpleading exedi-.

tore 1n4w eIlImeahei4d in the prov'isions of the AMt of 1909 (9 Edw.

VIL I. -1s4) lam found toi have itp realt origin in the amiiendinent of

This right P) vonferredl upon thosýe by whose exertions tb. fund

ip made exigible must flot l. eete by smne other genernl provi..

Sion, linleuis tus cn b. Said te lit the. will o! tiie legislature dlearly
J' eresaod.([

1 thlirik thiat thée spec(iaLl provisions in favour tif interpleading
vlrediitgrs inayi ' eft-l Il. regardéd as an exception to tb. general la~w

rigaýrrdlng thev distribtioitn o! assets eilier under- theCedtn

lief Aut or the Aszsigtiiientt; Act,
The gislature, in vie-w of the. division of opinion iu t!>. Court

o! Apeal pon the. questini wh.ther goods wheni soll limder un

iniepicderordier were reailly scld undler the execution, or wb.ther,
wheni inc ant vntpleadiler application was becard, some niew &Md
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indeenen jurisdkction attachedil nay well bc assumed to ]lave
Iv)ed the. qulestion bY this e-ilnatelt, and can hardly be assumed

to have iuïtended to have metrely addled another factor to a problem
which lied been foundf inc-apable of >olution.

Tl'li snie re-stat is rem liei b\ aniother proes- of reasoning.
"1' famIe io the Anierican eumpanv was, as between t he two con-
oe'9e valid Atkinson'Cs tithu as agaýinst the debtor's was perfectly

e9. Certain cýreditor>, by- tht- resuit of the interpleader, have
Wýa d.ded4 ietiîied to take this pr-operty in Atkinson's hands to

anwer their xetinand these executiotas have so attached, and,
in language n4,t stitv aeuiratt!. rnay bc said to have 80 becoîne a

lien tapo the geds
WVhen the comnpan2ji 'v ;issigned to Martin, they had no titie wbat-

ve u) t)>e goods, anid, apaim froin the sittutor ' right to be men-
tiiiýe, Ile aequiredl neý gr-eairr righit than his assignors had. H1e
<anuît takef froeil these- execuitioln ere'ditors the right to follow these

ge>a ioto Ilite hanlds of Aikixacon, thie fraudulent g-rantee. The
dight oirf ree giveni by.v 14 is a right to take thie goo&b of

the dêhtor free fri the clamal (If the excittion creditors against

The. anigneýe bas .tlsu had -onferrtd, upon huam the s;tatutorv
rbigi, which the debt-1r could flot g-ive, oft attackig trawnsr matiýe

hv the. debtor in fraudf of cireditors; but titis does flot enabie hum
té, tak.t train c.re.ditors w-ho hiat airteady obtaied an ativantage by

an âtaa wi liaul h<cu'n g nried on to coanpletion, and hati
riwuitmd fi) a judgrnent in the-ir favour, earrying wita it the right

to 1 exCa](reditors whoir haid failedto e onte in and partieipate ini

[f any1 point (,an 1We 111ILie oft the facî tbat the salle direuted by the
intrpf-(IlrOrder- had, by vconsent of the creditor-s. and at the

ot 11 î'le lamant andi tibtor-s, been delayed, iili after the
ýmts Ila ix bn tried (I dIo flot think il can>, then the princ(iple, oft

Re Lake Suporior- Cope o., Pilumn' C"ase, 9 0. R, ?74, maIy

The. appeal fails anud sboumld lie tismi4sed witb osh

Biel) c., agreed in the, resuit, for- r-esons stated 1*1ii .rilin".

'OUI», .,. al8 on u4rl(t r'ed.



* FARQIJIAHsON v. AuNAuD ARGUE ROTU STEARN$
011, ANI) GAS LUO

pdCoisrution -4oflvoy2cr of Laind im Feec 'ipeRrec

vain- in~of Mieas""Srnsof Oi -okor

CoaI Oit-N jufrai ;l. Ou-Iowrrs of Canazda Uma~-ii4

Powea-Liense--Rihtof Entry - $tatute of Lmi*o~

Ani action fo-r trespasa tW land.

C. Il. itehic, K.C., fokr the Iiniiitf.

MWilso, K& and .J. F. Edafor lte othevr dufendiallu

alla (Jonipn a 1d4- purehmas frikmi that[ 1companitiy what righta

weruI retselrvedg undelr al standarild forîn1 of convvyaD11ci adop'ltted Iq

tb ILv - mtpaut y ii( di>lxo!si Ilg (io! 1 tamis; ini liq- oit regionI f f et

1 lilal iq, t ypwali instanice basý butn -il ce ill w hici L bc plir~

lin Il am 1 b1bcl il F 1ds mwe-re th[el S uli aîf cf lo i li, ,lit 8tioê

vesu fTilbury Is <l acres), K tont of . Ry '

qce jf hagi ami qat date th 2'-n lsiav $7 and al[t il,

riec 1 1 iii 0 1hn1 w aý 'niyc ii fc Ilîîc it lie-

rî i o ' \l 1- l 1il aîî 14 11 l( mua ted a fl 1,ws: -Fý qqi iliig a.

1-1 1 fing to 1i saî ,ipn 11a;\ il 1 i 1 , ani quarries iu of nwtais and

Inilri , ai 1L ail 1~ug lf oi i unde Ith -i ilandig, %v11et i,

ild % . q ioerf t or I -lt i t tîJherty of i Il'Il t.- ' etc., 1 the- ,aàid

cotiiai W-I searc f, wo k . % Il or i car aIw;l 11iw siMad !ý

pcwtinforl ail daiag atuilylý Éw(aiOnedÉ.

svsî na i cutptidon, à1id hr an im ose 1ctinîing under,-t hlmi have

~îmci upîil ndi vuqltiNted4 thev land.

lu IJconi-r' 19<15'.l,h Canlada opnirîtet ies

tl Ihj Oliadr igi i eecmib(oenern oe op

'VI ý~i1 1 Weure b4 LhOtab ,i'ieprs
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4PES(± ai bore for minerai oil and naturai gas upon the land in
pietion andI other adjoining lands. By the terus of the agreement
t wro!i that, iii the event of oil or gas being found on the

ýoenief at lease was to be isszued I)y the Canada Company to the
ýiI oempany or to those claiinig under the last named company.

1 n t it latter part of .1u1ly, 1907, the oil company obtained oil in
4. ntprthi-mest hait of lot 6; in thie &h of Tilbury (being the north-
w.st hait (of the lot oýf wichI thef land in question torm8 the south-
..t hlit>, and] theireupni t he Canada Comrpany leased the whole of

ot i- tî» thot ou (cotrpary , on t he :;rd Aupust, 1907, embracing ail the
ilinexal oit and nlaitrai as wýliethier ailreadyç discovered or not,
ylngz or beiurig In or uinder thev lot, w-ith liberty to enter, etc., and

woiigfort a royaItyv to he piaid to the Canada Comnpany, and
JnUaniàt thereto t1ii dlefendants entered upon the plaintiff's land
pinst hip wvill, and hegan to op)erate for oïl and gas and to remove

h aie hrerx.Thi: aileged trsas egan on the 1Oth
,ujjt, 190,. and .usqetvcontinlued. tormning the present cause

When tbe graniit kas mnade to Fruaonin 1867, there was ne
iliun rom thegrun on this lot, and between 1867 and the

OUih AngutjI 1P0,. there \vsS ti0 etiry o (n the land by the Canada
i4npn,or hoeclaitning uinder that comipany' , for the purpose of
-cin r 1bormgl for oil or gas-and t h( first drilling or mining

fany' kinid dloue oti thje lan'd va.s o)n the said 10th August, 1907.
'Ibig Closes- 11e list etf material tacts adrnitted.

soint issuevs w-ere raiSed anud dispoiýud of during the argument,
mdg I o adhere te those rulingaS.

Tho- ftrst %vas thiat, as the Canadai ('ompaý):ny obtained its ocharter
'or thae.pese purp>ose ot puirehasing, holdig, improving, clear-
Ig .Sttlin)g, and dispcSIIIg' of wvaste and thrlands in the province,
r U'ppe Canaida (granted in October, 1841l>, thie ompany wau not
npowe red t» engage inu the business of szearching for, winning, and
,inig aîway, selling or trafficking ini, inerais, and that the

cetoiand reservation containedl in the Farquhiarson dleed wus
~aimsiterit with the p)owers of thv eompanyv, anid is, thierefore. nifl

Mdvoid&
I thotight it was not epe)(n to thie puchsrcaiing under the

mant of the oxnpanyv and hagving bis locus rtandi in Court ba-ed
>ëm, to mnale this direct attack, whatever mnight be the righits
r th Crovn t» intervneý. But 1 thoughit, fuirther, that there ws
p) innitn , asý tht plaintiff had occu-ipiedý, farnM.d, and culti-
ste the prope(rty without inolestation for torty yearF, and that
'e exrr1L of thiiiimining righifs did iiet destroy the solivm, though



1 Ili OVTA RIO> IVEIK \ ~Ofkll

il Ili ght iuîew a F impai4k 11)111r tiw 11 1 t11k,1 .aut- 1 & un er Iproudedi fiir

byinnevain ;l e ak opo-arll nIe prur t-tlughI for iîw

( iMpari e v 11 r %x 1 t ilt l[11 wI i i i - I r ih ii r iii ' th urfa ith I11 a N i e
of ispo(sillgý of liit part (,t \iIit th unpnypvse lut thei 4't

adl thflage, illid i0 [1e lanw tillid iil-poIilng., ýut '1udue rih foir

mieri eploration andg f.\.aio 10eIn arred liy Ilw tue.t

lîniiittîwý,1; bu li regard Ilhi- kinil uf sîherau roet as oIi

wîithiIi t1le pr wt f~ 1tauîe a1 -h posssu u t- wSur-

rt(e I. ne siIol i- lt -de~ lu or in11i. 1 i.. l1 sa i t j

l awm qr1Ie i1 lI it iia iuj n pri 11f-toi Sur ild kno 1. F eh r, 3

4- I i el d ý 21ý iv i whte lt d fendi ant î~ II ri i1 1lght or 112 [i iil

reet-u u, nrial gas.l

Tlois tiN-I l it- dieterlniîîd b\ 1 i iw w. iralii t li t 1 Il. rea i

nî1a-Il 1 g or tu l ntiguage- i uvd lit the rerrvat ioni andl eepioni, asý

untde.rstiio 1 h Ivli hie pa te alI 111le lille. Tile liIllang 1ag 1, lie w tn11

strîîutted1 ;f ri îî . 1 l1I, it 11 îîriîîi;t ai naturai ig ila ionl, isted

hy tllw lig!ii utr111ill> Lo exî tn iru1tî s a il aho ty orl or tt

Tholi utu t il 1 iln l r11 t q r 1e fi)rnIi u duedi is l% b

A Ile l Ifl >îâ a li, (la ieae v hun-1aIs ll

Ail in musl amil 1îare il tulab ai. îi Sa is, lî

lilîe tirsieas lui 1 be Iblru ie lu 1 illo ire u i minel ratis?

An1i a kud ut - iig re e1î ar:< 11 il Tin i 1t n1le rals

( l 1a sr 111gsý t mu lhes q- prinIlgS uti u," 1qiow1v r, are 1',

rs i lu g lie " in anti Ii îde f -i e landi. N 1 ine ri I- i i iine Ira ls

ai i i pr f. imlply thatm h)ucr % ne qu Isur i 11 1.fae ant lu, 1111 ha f gaI

aih iin r lri wrl I bofure eing oke Po.1 l% .ýr v arri ayl.
Tlî vuerih ut dituvr t -d serlec, euli semlI t b ap ply.

ais"f toi îlir lpni gu ut oit"e11.

TeparieWs Twnîaif1Itiy lintetii t u rteserve Ioli uihi1Iîg .whllt

g .. f i reserve4 I i-\ expressed I,y ofne mineiris" - Ind " sprinps

Ant 1 i l Ili, fie dilieîty 1V 1,nt1ronts usIl, whluit is Iluat iy miii.a

o! mierIs Il ant;119 loi - ~ig ut ohý(J i1?"- A 1 i that lia eu I frîu nd
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111 m tril 1 -i arfau r 0 n e ,h ala 4,Iýij 0 1i t a,11 11 is l > i d lc i lacwa-E
n the r4w-k O-il and perlunga>.

UiAd Ha4ur' Lw f Englalnd (18) vaaL 3, P, 1î7; Lord
lym ami Mlaginstes of flasow \a. Fane, 13 App. On-a 07,

Mt p. 675: Eieye. il t A s of Kngland, -2iid cd. (1O%,vol.
9, p. en; Mlnd W1 W. (Ao 1a oîno,15 App. Cas, J!9, 26,

TOiwrt~ la ii- dolubi tuiait tlît's evt'sicbel 5  clambc'rs coni-
1âauungL r-4k -Il ami iatiural gais nulaý 1w icarda " mines Of

j Reerecesi. t uu tcIlloia ut th tial mt 1he "orempondence ni
thp Canada ('ompani. 1 Y bistoy of Hie oïl anda gas developnenît

Tht videce g'aenbefric jiIiidt lic ii(101)ion of thie
B2lullnt dlv"e!Puuta tif qperitsg gn ci i tue pudgaawnt iii Iet-
411LIl %, (lrm ey, 1 l'ai. St. ait p. 56 - Il is cl iiîndcrstood

wang nl opertors iiatth llid is fount dupositet ini a porous
kmk. ;It a itucurnig(rm50 3,000 feet bolow the

mUrtaicr. This roc >iiiisait-ý raed hugihout it, exteuît \w ut oïl, andi
whnlia i ard staîm O-Iacrlug Il is pierccd] bv ;;1w' drili tue oïl

u -i a- :îi4i 'eî mid ile oret by tuepresur to wýhîtcl they
Ij ubjeet, ito- tand!trul tue wcll1 to) tue surface(. Aftel' titis

n relit",aedl 1 wlcotow the wovels become lcs active.
'. oeun o iw oil ili the( -aii-rock -rows lggsa aind it
uoei~ ei~asa~ tie jjjjip 11iew ls ini order both la quicken the

9' o il (1ouai tlle 111,1ro111(1:lg rock, and to lift it from
il.ltlbs,nbr al thei boittî 1'f Ille %ll 10 tue( surfce Ait oïl or

'a ve11IaVil m may lasdra ils pr1oduct(. roail n Idct1iIli distance,
al in timeii exhaust a Ilarge pc. xc kIlowledgc oit the Suli-

-i nt aJI. preen (184 atauiabI bu 11he vagr in aacter
'f lb. m fiinerai amd ie por-ousl drcku hic il i8 founid, and

wkiaich it î'ehllIj jIifiy thi, gonra on cluio
ýjïO ba hld tri fis genera leotmnl bypatiaioertr

ilu th. tlrsîstag of i-\ploitinig flic petroleum flerds, oïl was
h. primary and imnd tlu sovle ojee(t of search, and thie gas ithf

r hi(I ilwas g hairgeti was a nelgil oncomitantf. 'T1w gas
ehO IibertedM ber'amell thel e'XpanIsive power. lilîI r isc lae oï
l1 tow1r lards lte surface and, laving rendered tha servie il

rdieredl saunesra anti unmnanageable....
fFurther refernees Io the ceviene, correspondence, etc.; also,
efrncbt i- \a ]'()t Folwrgill, L. Rl. 5 Ch. 111;- Lord llokeby v.



280 THE ONTARIO WEEKLY NOTES.

FElliot, 1. h.2D.î2-7, 279;: Thornitoin on Oil and Gas, 1). 10;

Geniesis. chi. xXvi-, v. 9; TonII1lSison' CcoedaOf Useful Arts
( 1886), vol. 3, p). 1!1.-, Brande and Cox's Dictionary oef Scienoee
nov ed. (1866>, p. 710- North Britis3h R1. W. Co. v. 13udh1ill o
a1m1( sandstonie Co., [1910] A. C. 116, 126; Ilext v. Oill, L R. 7
chl. 699, 719; MaSinyon Mines (190î>, pp. 16, 1..1

The, preseünt case will turn, not on thie cheiceal Or miinera-

logiÙal sigifica-ýtiOn Of Ille termis usedl ini the reservation, but on

Iliii meaning of thein at Ille time as usedl by or-dinary persons eoe-

verned with tice subjeut, and cseilyas to lie mieaning unlder-

stood and acc-eptcd bY thle parties.

[frec 111 the eýstimIony vof witneisses at the trial; alsu tu)
MurIrayý's O1xfond Dict., .. i, -minler-ai " Lor-d Provost and

Magstrteso! lasow baile, 13 Apip. (Cas. 6,S3, 6.K<J

The evdnein this; case leadil o the( cocuso ta either

cil nor gaI in thle petroleuml beI s rcgl -t1ardied as a minerai biy thîe

parties whien thle deed %vas exeeuitedl in 1867'. .

The conluhslin o! Ille hlinatter, is that, ini 11. opinion,
there is a validi reservation of all oil upon thie bot. which is to b.

andli tenjoyed by Ilefedns bullt al there is noý

resecrvationi of niaturail gis:, wiiI r-enI>sI the rpryof Ille landl-
o&w[Ilr.

There is no legal difliculty iin allucating ite dhierent strata
be-arLiig gas and oil Wo dliferenit owneri*ý-n[o difficltyV in making
the legal istincttioni of owlicrship) as tu cai and oil in Ille sari
welI[-wilt this limitation, hiowever, thiat whe the weil is distine-

tively an oui %vli, andý 0we amo4unt of gi inerely a suibsidiakry

tconcom)11itanit, tlle gnis eIlent should bf, disregairded anid Ille whoi.
go mnder hIle reevt o;ad the, like limitation as W at distinc

tîve% ga, v1l, where the clear pendaceo! gis should carry
ilii wholo well Wo Ille owner. There va hoes of mtixed( gxe

and a-il viiere oacli hsa,ýi commriaifi-.l value m ad may he profitabIN.

vorked liy separ-ate aduînnsa indicatedi Ii thev evidenve-, il,

mIlicase il. imy . lia it mulual conesson iiihve tW b. made

by Ilei coo\nsin order (o Ille colnic utilisation o! the join1

prduIs. Bt tins d othier dotails, 1 uinderslcod, wwild bu
subjee lu arangeme tbeWeeuticparie if once 'esp)eCtivi

%ihsvexe. juiic(ially oemnd

j ~ Ii Ite(reh oniagas Mie imtfv Tvxo Cobialt. 2(

<i.l~I B.6Uremaric aI p). 6:32, beginnling, - Tie. parties nma.

Iiî l alet thir mlutual aivanItaLge tO ('ome1 to termlis.>'j-
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h. defesidants the xnining parties should account for the net
t, madle fo-r ail gas; obtained from this lot> and the Canada
3any for ail royalties fromi this source
U(11e1 being dlivided, inistead of an apportionment of costs,
uimpler to foll1ow t1he usual plan of giving no costs to either

have referred Wo the American cases cited and ... to
r others aritwing in the oil-producing States. Those from

1 1 have ervdinozt assistance are decisions very mucli in
ritti the rnethod pursuled in the Budhill case, viz.: Dunham
rkpIatrick lit) P'a. St. 36; . . . Silver v. Bush, 213 Pa.

. . .MlcKininey v. Central, etc., Co., 134 Ky. 339;
D)eer Lake Co. v. Michigan Gas Co., 89 Mich. 180; also

.iorelandi Gas CGo. v. Drewitt, 130 Pa. St. 235; Burton v.
n Oil Co., 54 Ail. R. 267; Ohio Oil Co. v. Indiana, 177 U. S.
Wagrier v. Malloy, 169 N. Y. 501. The case of. .

-yv. Alldredi, 10 Tenn. 100, is opposed to the weight of
irity following Dunhitarni v. Kirkpatr-i-k.

ixoonfl V. NATIONAL PORTLAND> CEMEST CO.-FLCONEnUXGE,
C.J.K.B.-Nov. 19.

.iLa-J ~ r, n (11l aiflh of Poer Crossing Track-
ge.ceRri&ec-Nnsui -idig of Jury-LIability of

r),,fendaiz.1--An action by the widlow of John Colin Duns-
laie of tlie town of J)iirhlam, in the county of Grey, against

[ational Poýrtlaxi Cernent Company and the Canadian P>acific
ray Comipany, to rcover dlamages for the death of Dunsmoor
ùng run downi by a locomiotive engine which belongcd to and
ieing op'rated by the cernenit co)mpany., on the line of the rail-
'Ompany,. at aL highway-cýrosin in tuie tow\nship of Bentinck.

' bief Jutie aid thait, on the evid1ence adt(duced by the plain-
&!44ectii uld ot be gvnto thedfndnw motion for a non)t-
andi, on thie al1swers (if the juiry, thie plaintif! was entilledi to
Met againLst boili deednt.I B. Luicai-> K.C., and Wlae
b.e plaintiff. A. G. Mla(Kay, K.C., for thec iceret conipany.
ie MaMucyKC., for the railway cornpaiiy.



Tl'lO v.: (1t\Ie \hUN h. W.,'.->VsO ].t'urNv I

Mw4eý1(r find Xra l itjuiry Il, ~ 'îfUfI haI fS
vans 1 Ril iaiy s le, el uu X1-.r1ig l i l ()rder i F lei 'il - aee
(if Iniur!, Fidýg of Jur1 <ujur N TrIaI -CsL -

pjelby t1me defenldants fronil theo uqgîen tMATV-H
'X., _sitti il for MUÂK 1XJ.x.L D.olli 1 lq fildIlgi il al ury, il

favýour of thev plainitiff, in i id n lion if iv rec~r d aesfor. thv detath,
of SI1aaý a lor aoI sun uth l linrtif,' w o a akes1mn 1i [lit

einlomen u the enau, and wskldwhulelu Inhe1 dis-
1c1arge1 utf hjia 4utiei Ill 11 lie cdn~ yN aiit MaewSka;, Ow ing,

lis thev plaintiff illetgied, lo 1h111- gnu ! d efndanta ser
vants. 1Thw jurlly founld 1 haii l 1w uaIIýq. uf te ccide whiclh iý

lte lw h dteaîh Il of a Taylor %%il Ili, .egignc u tif, felô
Kai Kilfui Ip ini lrdi1ng 11wu deceuisc.d in (-cli lo ti top ot ai

911 Wr L w Ile il iq,)I il . andl ae l lIluit 1w il, se uu(t nribji.

%%is, in th1w upeinion uft Ihe I 1> j(IvIsal Court ( M mIUC 'i.II C.JAX.
TrEWzuî. sudI C1.1 ' , -M 1.) , videnc 11t1ak Ki 1 fo' l was -1uiltv ev
th line4gligence-i fourlnit 11Y t l. jury: but 1 1 e i Iditiu1l>\ ty i urt ýau
ini thse way gi lut plititiff uiponi Ille \%deee a> lv fl tht( oeu

neeio btweuthi ne-gIigent o)rder, iiyid the acuideni. Nu ite
was filei)v lu f1 1u tise aiiden hI411appenetd. The tlnding q1t tht
jury- ma hsaeI>gd on nwleri cojetue.aad waa qq lot a eonb ifr

enteefrn thci t*ctsl pruved. hrewr,1u rSonse utte
Ill i t d i4,ilvl tise itl 11lis1st Id w ih w irei nol fily 1 \qý 1lite a Ilqd
which. if metui.lly 111 îiated Iliit have\( enal1d.J anl inIfqerflCq

imu il 1dr1w I i il auppg rt usft 1 le theul-(ry that11 tht accident Ilappeuedtt
whlile [110 decea>wýd waIS l in ( iit aofu gotting un tie var. Wille, kiponi

t Il prn e~ide c Ili judfgillient tcuu(lId ot -land. li th t o f
motit uldlie bieact b v by directing al liew trial, e l able thl

plainitify ilu deveu> 1w matr efrc u but, i (l 11 grntiggt
it-w trial wals, Illth fimtacsa 111nduýlgence l th plaintiff,
thù costs of thte lait trial aiii uJ thti aippal shuuld bce>s uta te th

defeud Il iri q.ny I ofen uth 1atIon.I l>. L Mc'athA, fier

tt uan. ?, I.Osborrw. for tIhe, plainIlt 1If.

Vlr %K v v. IIuwu. -lmtNA.Cunr o.

(oilrau e <>rk and 1,ubiuur ý Atgeriii) ri(f -'tulbz 1 if 1 v d 'o-
11r,/ j Kilrcv i- i, -Fndinq, if Pat 1,f T'r;i!iJdeRsra o,



RiE WILSON.

Apprij- A lpetal b)y th e plaintiff tr-ou the judgînent of il e County
('loart of Eaaex dIismjissing, the action., borne & '-,on, c-ontractors,

ý, Windr gred with th Ilw mi -or-poration of Sadihto con-
-truct a sew4er front Bedford streuet iin the town to the Pittsburg
.î," Mn the ljetroît lhver, a d'tnuof 1,600 feet, according to
$usai aud speifiatins rerd b, ilh town engineer. Part of

i~j vt ork undertaketn, th outli-s -) fe, was sublet by lorne &
$omj to theéý plainitifi. 'lJi pr-ice igruod uipon for this outiet *as

ffOO, 'l'le plainitiff alliegud ilhai, after lie began work, a new con-
tret mAs mlade wiil lmorne & oiin\olving an expenditure mucli
lit ex(1s of GiQ armi thalt thui dulfendawet, whot, a" surety for borne

.t $o, as obligqul if) taku ''\(' and Oinleeteir contract, was
liable as ai attr uf la toý ii,11 plainitiff for sucli excess. lJpon
the Iaw the, trial .lulgu huld that the defendant was liot liable; but,

ei Il til fuf,. lie foundiý that a second contract was mnade between the.
pla.intif! mi and [-ornr & Son. Upon flic evidenc, tlie Court (Bon>,

i; làxcau'oa anid MIDErN J.) diii not agree wîth the find-
iag o! faut' of thet trial .ugbut 1,Cu o opinion iliat thiere was

ne ew agreeientii, lniri that iie (lefend(ant wvas, upon that ground
ct tle - or ase Peeatondsîssi r BOYxu, U.:TeCourt

fil got readiily illicrfetre %vith the onluio of a «Judgpe) bsed uipon
fwe arl ir pmnounced(,i aflur >uueig anid lienrinig the wtess u
t1ht power eXists aind is lo bu xe ric in proper cases. rîIîî.S is sucl

aee.Thie uevidence of ibie plaintifr is morborne by theight vf
cd~ oplxiei lo iln. Appeal dinisdwilh -osts. E. S.

Wligle. rX or- the( plainti1f1. A. Il. ('larukc, K.C., for the

r, f WM i \oNil I .cr 17T(-)v. 24.

WiIl -ConsircUon Prioid of )istrilon of .lloneyq tin

H.nù,i, of Rzrtor -Pealt of Atoinilariii.-Moton) under Con.
938i( for an order deterînining zi question arising uinder the

wil (>f c. S. WVilson, b>' which the exectors were reqtired to retain
41fiett to answer the growing paymentsý o! the widow's annuit.y.

Thv ere neft direeted to retaîn suifficient capital to emable this
toh poid out b! the inenîne. AI! the estate not required to, ieet

k1 .nuitv b%- m Iivisiblv at thie expir>' of twelve years; from
the tio-stto)r' dcease. MIDl1),ETON1, J., Baid thiat, as thle '25 years

il( pe" theire was no resnwhy any niono>' in tlie eeuos
Iladsl 1t)rld( not now bu iidd 'I'lhe pro.viion asý to division
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up:oz the death of the widow only' applied to the xnioney in the
executors' hiands to aniswrci lier annuiity, and wh-ichl wouild b. pay-
able tô lier as annuity, but whichi, by rea.zon of hier death during
the twenty-tlve years,was flot needed for that puirFpose. It hiad no
application te any othier part of the estate. Declaration acord-.
ingly; costs ont of the ertate; infants' slhares to go into Court,
F. C. Snider, foir thé pliat F. W. llarcouirt, K.C., for the
infante.


