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Take Advantage of the Present

Excellent Interest Rates

The payment of between $30,000,000 and $40,000,000
in interest and dividends in May adds an extraordinary

item to the accumulating funds in Canada. The ex

tent of funds now available is indicated tc
degree by record breaking deposits of Canadian Danks

to $1,880,000,000. Such an accumulation of

amounting
funds clearly foreshadows lower interest rate Lower
rates are inevitable here as in Great Yritain and the

United States, where rates have already been appreci

ably lowered. Undoubtedly we can certainly look
for gradually decreasing interest rates from invest
ments,

We strongly recommend that those with available

funds take advantage of the excellent rates now pre

vailing.

Provincial

List of Government

and Municipal Bonds on request

A.E.AMES & CO.

I"l"‘[”l' nt UNION BANK BLDG. = l TORONTO I‘;‘[ll"’"hl 'I

& TRANSPORTATION BLDG. - MONTREAL 1889

Securities 74 BROADWAY - - - NEW YORK .
BELMONT HOUSE -  VICTORIA, B.C.

HARRIS TRUST BLDG. - - CHICAGO
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DOMINION LAW REPORTS

Re DOMINION INCOME TAX

THE KING v. LITHWICK (Defendant) AND COLE, ASSIGNEE OF
DEFENDANT'S INSOLVENT ESTATE.
Annotated
Exchequer Court of Canada, Audette, J. January 8, 1921
Taxes (§ VI—220)—DoMINION INCOME—JUDGMENT AGAINST DEFENDANT
WHO HAD ASSIGNED UNDER PROVINCIAL ACT FOR BENEFIT OF CREDI-
rors—Priowtry oF DomMinion CrRowN—CoNSTITUTIONAL LAW

The Crown, in right of the Dominion of Canada, is entitled to be paid
the amount of a judgment for incone tax under 10-11 Geo. V. 1920 (Can.)
ch. 49, obtained by it against a debtor who has made an assignment under
the Ontario Assignments and Preferences Aet, R.8.0. 1914, ch, 134, in
priority to all other ereditors of the same class

[The Queen v. Bank of Nova Scotia (1885), 11 Can. S.C.R. 1, and
Liquidator of Maritime Bank v. Receiver General of New Brunswick, [1892)
A.C. 437, referred to.)

A provision in a provineial Aet relating to assignments for the Lonefit
of ereditors cannot, «r proprio vigore, take away any privilege of the
Crown as a ereditor in right of the Dominion

[Gauthier v. The King (1917), 40 D.L.R. 353, 56 Can. S.C.R. 176,
referred to.]

INvrorMATION exhibited by the Attornev-General of Canada to
recover from the defendant the sum of $760.66 representing the
amount of income war tax due by him for the year 1917; and
praying that the said amount be paid by priority.

C. P. Plaxton and R. B. Law, for plaintiff.

W. L. Seott, for defendant Cole.

The facts of the case are fully stated in the judgment.

AUDETTE,

J.:—This is an amended information exhibited by
the Attomey-General of Canada to recover from the above
defendant, by priority, the sum of $760.66 as 1epresenting the
amount of income war tax due by him for the year 1917,

The defendant, although duly served with the original informa-
tion has made default in filing any statement in defence but
appeared by counsel on the issues raised by the amended informa-
tion, at the hearing on the 5th instant.

The assignee was added as defendant herein and from his
affidavit, to which is attached a copy of the resolution authorising
him to contest the Crown’s claim to priority, it now appears that
the creditors are duly represented in the present proceedings.

1—57 p.L.r

CAN.

Statement

Audette

i




CAN.
Ex. C

Re
Dominton
Income
I'ax

Tue Kin

LITHWICK
DEFENDANT
AND
Covr,
ASSIGNEE OF
DEFENDANT'S
INSOLVENT
EsTaTe

Audette, J
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The amount for which judgment is asked is not contested, the
only controversy arising herein is as to whether the amount of
income tax due by defendant is to be paid in full in priority to all
other creditors of equal degree who are herein represented by
Assignee Cole (see. 9).

As stated by Lord Watson in The Liquidators of the Maritime
Bank of Canada v. Receiver General of New Brunswick, [1892]
A.C. 437 at 441:

The Supreme Court of Canada had previously ruled, in Reg. v. Bank of
Nova Scotia (1885), 11 Can. 8.C.R. 1, that the Crown, ag a simple contract
ereditor for public moneys of the Dominion deposited with a provineial bank, is
entitled to priority over other creditors of equal degree. The decision appears
rdance with constitutional law

to their Lordships to be in striet
Unless this priority to which the prerogative attaches in favour
of the Crown has been taken away by competent statutory
authority, I must find it is still good law., Much more so, indeed,
where it is not only in connection with an ordinary chirographic
claim, but in respect of a claim for taxes—income taxes.
I am unable to follow the contention asserted at Bar on behalf

of the assignee that the Assignments and Preferences Act, R.8.0.
1914, ch. 134, established that all creditors must be collocated
pari passu or on a basis of equality, and that the assignment by
the insolvent takes away any priority any claim might have had.

In the first place, this Ontario Act could not, ex proprio vigore,
take away or abridge any privilege of the Crown in the right of the
Dominion. The distribution is made under a provincial statute
that cannot affect the rights of the Federal Crown. Gauthier v.
The King (1918), 40 D.L.R. 353, 56 Can. S.C.R. 176, per Anglin,
J. Then the argument, on behalf of the assignee, seems to confuse
an assignment in the nature of a conveyance with the assignment
contemplated by the Act, which is for the express benefit of the
creditors—the Act itself, by sec. 5, recognising privileges.

What might have given rise to the contention offered on behalf
of the assignee in refusing the priority sought by these proceedings
is the decision of the Courts of Ontario in Clarkson v. Att'y-Gen'l
of Canada (1888), 15 O.R. 632; (1889), 16 A.R. (Ont.) 202; but
the authority of that decision has now been impaired by the
decision of His Majesty’s Committee of the Privy Council in
Re New South Wales Taxation Commissioners v. Palmer, [1907]

A.C. 179 at 185, wherein it is said
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The attention of their Lordships was called to the case of Re Baynes
(1898), 9 Queenslond L.J., 33, at p. 44, which has already been mentioned,
and a ease in Ontario, Clarkson v. At'y-Gen'l of Canada, 15 O.R 16 AR
(Ont.) 202, in both of which the right of the Crown to preferential payment
out of assets being administered in bankruptey was denied. Their Lordships
have earefully eonsidered tho:

ases, With every respect to the Courts by
which they were decided, their Lordships eannot help thinking that in both
cases the lges have not sufficiently kept distinet the two prerogatives
which formed separate grounds of decasion in In re Henley & Co. (1878),
9 Ch. D. 469. The judgments are devoted in a

eat measure to a consideration

of the prerogative under which the Crown was entitled to peculiar remedies

against the debtor and his property, and of the law and the authorities bearing
upon it. The principle upon which that prerogative depends is not to be
confounded with the principle invoked in the present case. The prerogative,
the benefit of which the Crown is now claiming, depends, as explained by
Maedonald, C.B., in The King v. Wells (1807), 16 East 278 note, 104 E.R,
1094, upon a principle “perfectly distinet . and far more general
determining a preference in favour of the Crown in all eases and touching all
rights of what kind soever where the Crown's and the subject’s right concur
and so come into competition.”

In Att'y-Gen'l for N.S. Wales v. Curator of Intestate Estates,
[1907] A.C. 519, it was held that the Insurance Act therein men-
tioned did not bind the Crown which was entitled to be paid by
virtue of its prerogative in priority to all other creditors of the
deceased.

The case of Sykes v. Soper (1913), 14 D.L.R. 497, 29 O.L.R.
193, was also mentioned at Bar but has no importance here in view
of the above decision in the Palmer case, [1907] A.C. 179.

The decision in In re Henley & Co. (1878), 9 Ch. 1. 469, above
referred to, decided that when a company is being wound up the
Crown has a right to payment in full of a debt due from the
company for property tax before commencement of the winding
up, in priority to the other creditors. See also Re Oriental
Bank Corp. (1884), 28 Ch. D. 643,

Then in In re Laycock, [1919] 1 Ch. 241, also decided that
33 of the Bankruptey Act, 4-5 Geo. V. 1914, ch. 59, which after
giving statutory priority to certain Crown and other debts in the
distribution of a bankrupt’s or deceased insolvent’s property,

Be

provides that subject thereto all debts shall be paid pari passu,
does not apply to the private administration of a deceased insol-
vent’s estate out of Court, and therefore does not affect the
common law priority of any Crown debt in such a case.

In In re Galvin, [1807] 1 Ir. R. 520, it was held that the Crown
was entitled to priority in respect of legacy duties.
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A number of authorities in support of this view will also be
found in Robertson on Civil Proceedings, 1908 ed., pp. 164 et seq.
The Canadian Income War Tax Amendment, 10-11 Geo. V.
1920, ch. 49, sec. 10, sub-sec. 9, further provides that in cases
wherein assignees, ete., are administering and distributing estates
‘.\',i('(l

ete., they shall pay any tax and surtax and penalties ass
and levied in respect thereto before making any distribution of the
said property, business or estate. The Act thereby recognises and
preserves the priority, if the tax has to be paid before distribution
is made.

Moreover, statutes made for the benefit of the Crown must be
beneficially construed, 27 Hals., p. 166, para. 317.

Income tax owing to the Crown has priority over all other
unsecured debts, 16 Hals., p. 684, para. 1394,

The rule of law formulated in the maxim quando jus domini
et subditi concurrunt, jus regis praeferri debet, cited by Strong, J.,
in The Queen v. Bank of Nova Scotia, 11 Can. 8.C.R. 15 and
approved of in the case of The Liquidators of the Maritime Bank v.
Receiver General of N.B., [1892] A.C. 437, has still full force and
effect and must be followed.

Theretore there will be judgment condemning the defendant
Lithwick to pay, as prayed, the sum of $760.66 with interest and
costs, and ordering the added defendant Cole, in his capacity of
assignee, as aforesaid, to pay the same to the plaintifi in full
priority to all creditors of equal degree of the said defendant
Lithwick. Judgment accordingly.

ANNOTATION.
Duries Imposep sy Dominion Income Tax.

The duties imposed by the Income War Tax Act, 7-8 Geo. V. 1917 (Can.),
ch. 28, upon persons acting in a fidueiary or representative capacity, may

be grouped under six heads:

1. Sub-sec. 6 of sec. 3, as amended by 10-11 Geo. V. 1920, ch, 49, provides
that: “Incomie accumulating in trust for the benefit of unascertained persons
or of persons with contingent interests shall be taxable in the hands of the
trustees or other like persons acting in a fiduciary capacity as if such income
were the income of an unmarried person.” This is interpreted by the Depart-
ment of Finance to mean that where the whole or any portion of the income
of an estate received by a trustee is not payable in the year of receipt to any
beneficiary, as for example, where there is a direction in the will to accumulate
the incoma until the happening of some future event or until some one is born
or definitely ascertained, the trustee must deliver a return of the portion of
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t he income not distributable on what is known as Form T.1. The trustee mus

pay the tax due in respeet of the income in the same manner as is required in
the case of a personal return. As the trustee as such can have no relatives,
the maintenance of which gives an unmarried person an exemption of £2.000,
the exemption from normal tax to which the trustee is entitled is $1,000, It
has to be noted that this sub-section is retrospective in its operation to the
commencement of the 1917 taxation period.  As the Aet provided no penalties
for delay in delivering returns for 1917 or 1918, returns for these years may
still be filed without penalty. Where returns for 1919 are filed after May
31, 1920 (the time for delivering of returns having been enlarged by the
Minister from April 30, to May
5% of the amount of the tax payable. This peaalty, however, was reduced

, the

, the taxpayer is subject to a penalty of

by Order in Council to a penalty of 5%, of the amount of the tax payal
penalty in any case not to exceed 8500,

Where a trustee has discretion as to the amount which he may pay
to a heneficiary out of the income of an estate, the amount retained by the
trustee has to be returned as income under this sub-section. While there
may be cases where the income of an estate is not payable to any beneficiary
during the taxation year nor aceumulated in trust for the benefit of “unascer-
tained persons” or of “persons with contingent interest,” it was apparently
the intention of Parliament to provide that all incomes should be taxed
regardless of the disposition made of them and if any part of the income of an
estate is not taxable as part of the income of &
wfe if he makes a return of such income himself. The amounts received

beneficiary, the trustee
is only
by beneficiaries, or amounts which they are entitled to receive whether they

actually withdraw them or not are of course part of the income of the bene-
ficiaries and must be shewn by them in their personal returns.  The residence
of the probable or possible beneficiary is immaterial in determining whether
the trustee is liable to taxation. The tests which would be applied to ordinary
residents or non-residents would be applicable to the trustee. Where there
are two trustees of an estate, one resident in Canada and the other resident
outside of Canada, the question as to whether the income of the estate,
taxable in the hands of the trustees, should be taxed as the income of a resident
or of a non-resident, may present some difficulty. Probably such facts as
the residence of the managing trustee and the place of receipt of the income
would be taken into consideration by the Department. Cases where the
beneficiaries voluntarily allow income, to which they are entitled, to accumu-
late in the hands of the trustee either for their own benefit or for some other

purpose, have to be distinguished from those eases where the incor

weeumu-

lates under the direction of the testator or under the discretionary power of
the trustee. In the former ease it is income of the beneficiary

2. Sub-sec. 9 7, as enacted by 10-11 Geo. V. 1920, ch. 49, sec. 10,
provides: “In cases where trustees in bankruptey, assignees, liquidators,
curators, receivers,

f sec.

administrators, heirs, executors and such other like

persons or legal representatives ar

Iministering, managing, winding up,
controlling, or otherwise dealing with the property, business or estate of any

person who has not made a return for any taxable period or for any portion of
the taxable period for which such person was required to make a return in
e

ordance with the provisions of this Act, they shall make such return and
shall pay any tax and surtax and interest and penalties, assessed and levied
with respect thereto before making any distribution of the said property,

business or estate.”

o

Annotation.
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Sub-sec. 10 of see. 10, immediately following the above, provides that:
“Trustees in bankruptey, assignees, administrators, executors and other
like persons before distributing any assets under their control shall obtain a
certificate from the Minister certifying that no unpaid assessment of income
tax, surtax, interest and penalties properly chargeable against the person,
property, business or estate as the case may be, remains outstanding. Dis-
tribution without such certificate shall render the trustees in bankruptey,
assignees, administrators, executors and other like persons personally lisble
for the tax, surtax, interest and penalties

It
deceased person a reasonable time within which to make returns without
penalty, but that a penalty acerued at the date of death of the deceased

s understood that the Department allows the representatives of a

continues in foree For example, if a person dies towards the end of April,
ible that the executors or administrators could obtain
probate or administration by April 30, the last day for the delivery of the
return. It is not likely that the Department would elaim any penalty provided
the executors or personal representatives observe all due expedition in filing a

it would be improl

return after obtaining probate or administration. On the other hand, if the
deceased before his death had allowed the prescribed time to elapse and the
penalty for failure to file the return within the time limited by the Aet had
consequently acerued before his death, it would be payable by the personal
representative along with any tax found due. Once the representative
makes a return he must pay the tax and is subject to interest and penalties
as in the case of a personal return

Subsec. 9 provides for the ease where a deceased or insolvent person
has neglected to file returns at the proper tim Sub-sec. 10 covers the case
where a deceased or insolvent person has made proper returns, but has not

paid the tax due in respect thereof. These sub-sections impose no duty upon
the trustee to see to it that beneficiaries of the estate made proper returns.
His duties are confined to carrying out the obligations of the deceased
insolvent.

On a question of priority, see the King v. Lithwick, ante p. 1. Trustees,
assignees, ate., to protect themselves, should mak: enquiry of the Commis-
sioner of Taxation as to what returns have been made by the deceased or
insolvent person and what taxes, if any, are in arrears. There may be cases
where an executor or administrator is satisfied beyond a doubt that the
deceased was not liable to tax, but he can not be certain that the deceased
has not been called upon to make a return. It is questionable whether the
duty imposed upon trustees, ete., by sub-sec. 9, 10-11 Geo. V. 1920, ch. 49,
sec. 10, extends to the delivery of returns other than personal returns. Returns
on what are known as Forms T.3, T.4 and T.5 are returns required “in accord-
ance with the provisions” of the Aet, and this sub-section states that trustees,
ete., shall make such returns. It is probable that by this sub-section it was
intended to make the legal representatives responsible for the delivery of
returns, in respect of which taxes might be payable, and in practice this
| that is required by the Department. See note under head 4

3. Sub-sec. 11 of sec. 7, as enacted by sec. 10, 10-11 Geo. V., 1920, ch. 49,
provides that: “Every ageot, trustee or person who collects or receives or is
in any way in possession or control of income for or on behalf of a person
who is resident outside of Canada, shall make a return of such income, and
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in case of default by such non-resident of the payment of any tax payable,
shall, on being so notified by the Minister, deduet the amount of such 1ax

from eithor the income or other assets of such non-resident in his han nd
pay the same to the Minister

I'his sub-section specifies 1 i ithin which the 1
must be made by the agent or trustee, nor the form in wl t
be made The form required is presumably Form T.1 and is in praetice
only required to be dalivered upon demand by the Minister. With th
introduetion of the syvstem of payment of the tax by instalie v liter
fulfilment of the provisions of this sub-s eems impraetieable

§. Sub-sec. 3 of see. 7, 78 Geo, V., I 28 (sendmier 10 Geo. \

1919, ch. 55, sec. 5), provides: “If a person is unabl¢

the return required by this section, sueh return shall be made by the guardia

curator, tutor or other legal representative of such person, or if ere 18 1
such legal representative, by some one aeting as agent for such person, and
in the case of the estate of any deceased person, by the executor, administrator

or heir of such deceased person, and if there is no person to make a return
under the provisions of this sub-section, then such person as may be required
by the Minister to make such return

This sub-section was contained in the original Aet of 1017, 78 Geo. \
ch. 28, und refers to the personal return on Forms T.1, T.1a or T.2, and also

to the returns required from trustees, employers or corporations giving infor

mation as to the income of the trust, s ies paid to employees or dividends

paid to shareholders respectively (Forms T.3, T4 and T.

Sub-sec. 9 of see. 10 referred to under head 2 above, appears to be in
part a repetition of this sub-section, both apparently imposing a duty upon
the representative of deceased persons to file returns not delivered by the
persons they represent. The penalty contained in sub-sec. 6 of sec. 7, us
enancted by 9-10 Geo. V. 1919, ch. 55, sec. 5, which provides for cases wher
persons, other than those required to make returns under sub-sec. 1 of see. 7
who fail to make a return within the time limited therefor, will be subject
to a penalty of $10 for each day during which the default continues, appesrs
to apply to default under sub-see. 3

The word “unable,” as used in the sub-section (7-8 Geo. V. 1917, ch. 28),
has not as yet been interpreted by the Department, but probably means
unable on account of physical or mental incapacity, or on account of immatur
ity. Guardians and committees should therefore make returns where their
wards have taxable incomes, or if a demand is made for a return.  If the ward
is liable to make a return on Form T.3, T.4 or T.5, it may be the duty of the
guardian to make it

5. Sub-sec. 4 of see. 7, as amended by 8-9 Geo. V. 1918, ch

, sec. 6, and
9-10 Geo. V. 1919, ch. 55, sec. 5, provides inter alia: “And all persons in
whatever capacity acting, having the control, receipt, disposal or payment of
fixed or determinable annual or periodical gains, profits or income «

I any
taxpayer shall make and render a separate and distinet return to the Minister
of such gains, profits or income, containing the name and address of each
taxpayer. Such returns shall be delivered to the Minister on or before the
31st day of March in each year without any notice or demand being made

therefor, and in such form as the Minister 1 prescribe,”

The above provision is extremely broad and imposes the duty of making
the return without demand upon many persons who have not as yet been

-
‘

Annotation,
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Annotation. required to deliver returns by the Department exeept 1

form preseribed (T, 3) provides for the delivery of ecer
trustees, executors, administrators, assignees, receivers or

fiduciary eapacit T'he forms have to be delivered

P'axation for the distriet in which the rson making the return reside A
separate return has to be made for « trust or estate administered by the
trustee, or trust corporation I'he Department under this sub-section has
the right to call for returns from such persons as brokers, real estate agents
lawyers and sny other persons handling the funds of their client nd if a
form should he preseribed by the Minister itable for use by such persons

they would he required to make a return giving the information required

relatiy o the for whom they have acted during the taxation year

It nd d that at present only those persons named on Form T.3
need file eturn under this provision. Others within its scope may wait
until a demand is made upon them.  As soon, however, a# a form is preseribed
no demand is necessary on the part of the Department

6. Where persons acting in a fiduciary or representative eapacity earry
on a business in such eapaeity, they may be liable to deliver a return of en

ployees on Form T.4 on or before March 31 of each year
rustee, he may be liable

It will be seen that upon the appointment of a
to make a return under any one or more of the above heads. Under certair

circumstances he may be liable to make a return under all of them

Ry Re GRAND TRUNK ARBITRATION
GraANT
Prusk  Nir Walter Cassels, Hon, W. H. Taft, Sir Thomas White. February 7, 1921
\“‘”"\l y Evinex § X1 F—796)—Graxp TRUNK R. Co. ARBITRATION—VALUE OF
e TOCK 1 LUERS— ADMISSIBILITY OF EVIDENCE OF PHYSICAL
VAL ECE I I
In wrbitration proceeding to determine “the value, if any, to the
wlders thereof, of the preference and common stock™ of the Grand
I'runk Railway Company as of the date fixed, the Arbitration Board
held, Hon. W. H. Taft dissenting, that evidence was not admissible
to prove » reproduetion value of the physical plant of the system as
ing concern
St [ ent
Rurana of the Grand Trunk Railway Co. Arbitration Board
as to the admissibility of certain evidence
Pierce Butler, H. A. Lovett, K.C., Hector McInnes, K.C.,
E. F. Newcombe, for the Government of the Dominion of Canada
Euagene Lafleur, K.( W. H. Biggar, K.C., Hon, A. W,
Atwater, K.C., Hon. F. H. Phippen, K.(',, for the Grand Trunk
Railway Company of Canada.
Sir Walter Sik Warrer (Cassers:—I1 regret to say that there is a differ.

Cassels

portant question raised on Friday

ence of opinion between the members of the Board on the im-
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I will »

them into a written memorandum,

ad you my views. 1 have thought it better to put

A question of importance in the determination of the subjeet
matter submitted to the Board has arisen; viz.: The admission
of a eertain class of evidence tendered on the part of the Grand
Trunk Railway, by Mr, Phippen,

Mr. Kelley, during the greater part of three days, has given

valuable evidenee as to the eapacity of the (

and Trunk System,
excluding the Grand Trunk Paecifie, to do a profitable business
and earn in the future a return sufficient to meet the interest on
its indebtedness and give a return to its shareholders

He has detailed at great length the capaeity of the terminals
at Chicago and other points such as Portland, Toronto, and so
on; and as to the structural construetion of the railway and so
forth

I suggested at the meeting of November 5 last that it would
be wise, in my opinion, to have the basis of valuation diseussed
before any evidence was adduced.

This course was not considered to be in the interest of the
Grand Trunk Railway sharcholders, and the Board were not
prepared to foree upon the eounsel for the Grand Trunk Railway
any particular manner in which they should present their case.

Now, however, the direet point comes up for determination
as the question has arisen and the deeision one way or the other
may affeet the proceedings of the arbitration, its duration, and
so forth

Mr. Vaughan was produced as a witness, and is asked the
value of the engines, assuming they were all new in 1920, and
to then work back.

Mr. Phippen also states that the evidenee he proposes to ad-
duce is evidenee of the value of the engines belonging to the
Grand Trunk System and which pass with the property under
the sale of the stock

I said to Mr, Phippen: “‘And, I apprehend, a great deal of
other rolling stock ?”’

Mr. Phippen’s reply was: “‘I am not limiting it to engines.

The objeet is to diselose the money value of the engines.’’
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The effect of such evidenee, if allowed, would be that evidence
may be given as to the money value of every tie, every car, every
mile of the land ecovered by the system, the money value of the
terminal property in the various points of the system, as if the
railway were broken up and sold piecemeal

If such evidence is properly admissible the faet that the
additional burden cast upon the arbitrators would be great, and
the cost of the arbitration enormously inereased should have
no weight on the question of whether such evidence should be
received

If on the other hand such evidence should not be received, or
if received would not be of value in subsequently arriving at a
decision as to the value of the stoek, then in my judgment such
evidence should not be admitted.

I am of the opinion that such evidence should not be received.
I think it is legally inadmissible, and I eannot see how it can
bear upon the questions we have to decide. Moreover, if re-
ceived, it would have no weight when considering the value of
the stock. I therefore consider it my duty at the present time
to give expression to my views on the subject.

I have considered the authorities cited by counsel, and var-
ious other authorities.

I do not think the view put forward by Mr. Lafleur, that this
is in the nature of a ecompulsory expropriation, is correct. Even
if it were, I fail to see what difference it would make.

The question of the value of the stock is one arrived at be-
tween the Government and the Grand Trunk after prolonged
negotiation.

The correspondence is shewn in the Blue Book submitted to
Parliament. It culminated in an agreement whereby the Grand
Trunk System passed to the Government at a fixed sum in as-
sumption of burdens and liabilities, claimed by the Government
to be adequate compensation, if any additional amount should
be paid for the three preference stocks and common stock, as
claimed by the Grand Trunk, this amount also to be assumed by
the Government in manner provided by the agreement.

The arbitrators are to determine the question and find whether

any further sum should be paid, the award not to exceed
$64,166,666.

57 D.

Th
ers th
mined

Th
Railw:
railwa

To
broken

Th
my ju
past, |
the fu
I cann

It
correct
should
on pas
tention
eviden

In
ciples 1
able as

The
back a
be Ma;
March

Ine
detaile

The
May, 1
have to
further
we to |
opinion

In ¢
evidenc
Railwa;
applica




57 D.L.R.| Dominion Law Reronts.

The agreement provides that: *‘The value if any to the hold
ers thereof of the preference and common stock shall be deter
mined by the arbitrators.”

The agreement contemplates the continued operation of the
Railway System. The liabilities of the debenture stoeks of the
rai'lway and other liabilities of the railway have been assumed

To have a valuation as if the system were disintegrated and
broken up, is to my mind not permissible

The true method of arriving at the value of the stoek is in
my judgment to aseertain the earnings of the railway in the
past, properly applicable to dividends, and the potentialities of
the future. How far ahead, is a matter for future diseussion
I cannot say anything about that

It is argued that assuming what 1 have stated to be the
correct method of arriving at the value of the stocks, that we
should also assume a reasonable rate will be allowed in the future
on passengers and freight carried by the system, and the con
tention is put forward that to arrive at this rate we should take

evidence of the money value of a serapped road.

In the American cases a difference exists between the prin
ciples that are applicable in rate cases and those that are applie-
able as between vendor and purchaser.

The railway passed out of the hands of the company as far
back as the date of the appointment of the committee—said to
be May, 1920—and possibly the date of the agreement, made
March 8, 1920,

Increases in rates have been granted from time to time as
detailed by Mr. Kelley.

The stock passed to the Government eertainly not later than
May, 1920. It is of that date or March 8, 1920, that the stocks
have to be valued. The question will naturally arise whether any
further increases can be considered. If so, how far ahead are
we to look for future increases in rates? I prefer to express no
opinion on this question until the question is discussed.

In any event it seems to me to be absurd to allow a mass of
evidence with the view of endeavouring to determine what the
Railway Board may coneclude to be fair rates in the future if
application be made to them. The question is too remote.

11
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Similarly with the American lines. Are we to take evidence
of the values of the various other railways forming part of the
various groups? How could we do so, and without doing so of
what possible use is the value of the American Lines of the Grand
Trunk System alone? Even if we spent months in this endless
research, we would not reach any result. That is the view I hold.

Hox. W. H. Tarr (dissenting) :—This arbitration is a pro-
ceeding to determine the value, if any, to the holders thereof, of
the preference and common stock of the Grand Trunk Railway
Company of Canada, amounting in its par or nominal value to
about £37,000,000, It is the final step in the purchase of the
whole ecapital stock and entire control, use, and enjoyment of
the railway of the company, the compensation to be paid for the
debenture and guaranteed stock of the company having been
fixed definitely in the contraet and confirmatory statute. The
Government is getting control of the whole railway in the pur-
chase and this is to determine an unfixed part of the compensa-
tion for that complete control.

The question now presented is as to the admissibility of
evidence, Mr. Kelley, the President of the railway company, has
testified to the general character of the railway, its present earn-
ing capacity, the adaptability of its motive power, car equip-
ment, trackage and terminals, to secure and do a large business.
An expert witness, Mr. Vaughan, is now introduced, who has
examined with close attention the motive power of the company
and it is proposed to ask him what the reasonable reproduection
cost of that motive power is. This evidence is to be followed by
similar evidence as to the reproduction cost of all the other
property of the company used by it in carrying on its business,
discharging its public duties, and earning its compensation for
service performed, with evidence as to the depreciation of the
present property.

It is proposed in this way to shew the amount of money
which would have to be invested now to reproduce a unit railway
as a going concern to do the work which the Grand Trunk has to
do, and will eontinue to have to do. This is offered as an aid
to the arbitrators in determining the value of the whole stoek
“of the railway company and thus in determining the value, if

any, of the preference and common stock.
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The question here is not what weight should be given to this
reproduetion value of the entire physical plant of the railway.
It is only whether the arbitrators should permit the railway
company to put in the evidence as shewing one of the factors or
cireumstances which may be reasonably considered by them in
fixing the value of the stock.

If what is here being purchased were only a part of the
shares of stock of the railway company, it might be that the best
and perhaps the only evidenee which should eontrol us would
be its market value if it was quoted or known; but obviously
such market value for shares selling in lots on the Stock Ex-
change would be no eonclusive guide for the purchase of all the
stoek, and the complete control. Indeed the twentieth section of
the Aet Confirming the Grand Trunk Railway Aequisition Aet
10-11 Geo V., 1920, ch. 13, warns the arbitrators of the danger
of such a standard by instructing them that they shall not take
into account the fluetuation, if any, in the market prices or
quotations of the said preference and common stock caused by
the negotiations between the parties hereto, the passing of the
Aect, or the execution of the agreement, and expressly excludes
the inference that it was intended to indicate affirmatively that
market prices were relevant. Without saying that market quota-
tions may not be admissible, it is elear that we must look for
other means of determining the issue here. The whole stock of
the railway is valuable or otherwise as the ownership and control
of the physieal property of the railway as a going coneern in
the discharge of its publie duties will enable it to earn a sufficient
amount to pay dividends on the stock. We are, therefore, to
capitalise its net earning capaecity present and potential, and
fix the value of the stock on that basis. Its earning capacity,
present and potential is what it now earns and ‘what it may be
expected to earn under reasonah'v probable conditions. Net
earnings are the revenue received less the operating expenses.
What determines the revenue of a going railway are the amount
of its business and the rates it can charge. Even if we assume
that the company may charge what it pleases and is only effected
by competition, we may properly assume that in the long run
the rates which it charges will have a tendency to produce a
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net reasonable return, on the investment necessary to reproduce
at the time of enquiry, a railway which would do the work to be
done for the publie with efficiency and eeconomy. It is true that
beeause railway properties are in existence and must do their
publie duty, eompetition sometimes reduces rates and net earn-
ings below reasonable return, but in the long run and in deciding
the admissibility of evidence it is proper to assume that the eco-
nomie law will secure for a railway the earnings which would be
a reasonable return on what it would eost to substitute for it an
efficient and economie railway to do the work. But the rates of
compensation for the services of the railway are not left, in
(anada and the United States, to competition. Experience has
led to the appointment of publie utility ecommissions to regulate
and to fix such rates. There is such a Board in Canada, and
we can properly assume that in fixing those rates in the future
the Canadian Commission will grant rates that will secure a fair
return on the amount of capital needed to reproduce the railway
doing the work efficiently and econoniically. That is a fair and
just rule. The character and effect of the rule will be wholly
within the control of the Government purchasing this stock and
it is not to be inferred that it will permit the Railway Commis-
sion, its own creature, not to do justice to its own railway. It is
said that the Canadian Commission has adopted no such rule,
and that it is impossible to tell by what rule it is guided. Per-
haps this is because it has found it necessary and wise to follow
in its rates the rates which would conform generally to the rates
fixed in the United States. The rule of fair return on necessary
value invested is the rule of the Government of the United States,
and a considerable part of the lines of the Grand Trunk Railway
is within the jurisdiction of that Government. The matter of
fixing rates was originally left to the diseretion of the Interstate
Commission of the United States, with the direction only that
the rates should be reasonable. But the result was that the rates
fixed by the Commission were not high enough to enable the rail-
ways to prosper, and that the system came near to a complete
breakdown. Congress, therefore, passed a law which adopted
specifically the principle that the publie service rendered by rail-

ways should be compensated for by rates which shall secure a fair
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return upon the railway property used in the service of trans-
portation under honest, efficient, and economical management.
The Commission is to form railways into groups serving the same
zone of territory and then aseertain the aggregate value of all the
railways in the group and fix the rates to secure a fair return on
the aggregate. This is to fix the rates according to the average
physieal value of the existing railways engaged in the serviee,
which is only an alternative method of determining the amount
of capital needed to reproduce a railway which could render the
service efficiently and economically, assuming that the average
value of all railways engaged in the service would be the cost
of such a new railway. If it differs from that cost it must be
greater and so is more liberal to the railways. My reference to
the new Transportation Aect of Congress, it is suggested, is with-
out weight because such groups of railways have not yet been
formed by the Commission and may never be. 1 have no doubt
the Commission will proceed to execute the law as directed.
Meantime under the inspiration of the Aet, and more eertainly
to secure a return on the immediate investment the Commis-
sion has increased the traffic and passenger rates most substan-
tially, and, as I understand it, the Canadian Commission has fol-
lowed suit. It is not the particular method in reaching the actual
present investment in railway property as the basis for fixing
rates, which is important; it is the fact that the principle has
been recognized by the statute, and will be followed in the
future. This is what makes it proper for us in trying to deter-
mine future probable rates to allow evidence of such a factor.

In the cases coming before the Courts of the United States,
where the question of rates either as being reasonable or as being
confiscatory, was involved, it has been invariably held that the
reproduction cost less depreciation is proper and legal evidence
to aid in the fixing of reasonable rates. We have had evidence of
Mr. Kelley that the rates in Canada necessarily approximate those
in the United States, and this must be so, because the two great
Canadian Trunk lines are competitors between termini in the
United States and the trunk lines of the United States from Chi-
cago to the seaboard, and between the Pacific and Atlantic sea-
boards. When we add to this the fact that 1,800 out of the 4,700
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miles of the railway passing now to the control of the Canadian
GGovernment are in the United States, it would seem to be fair to
admit into evidence that reproduction cost of the railway upon
the basis of which the future return to the purchaser may fairly
be determined, and in all probability will be determined.

If this factor in anticipating and judging what will be the
future earning capacity of that which is being sold is denied
the railway stockholders, it is a serious and unjust restriction
upon them in this case. In view of the transitory, disturbed, and
temporary status of railway and general business, it is quite
unfair to limit them in their proof of what the railway may be
reasonably expected to earn in the future in the hands of the
Government, to the actual earnings to-day, and the earnings in
the past,

The evidence offered is not to shew the value of the disinteg-
rated parts of the railway to be serapped or for serapping pur-
poses. It is an offer to shew its reproduction cost as an entirety
and as a going concern. This can only be done by shewing the
present cost of motive power, of ear equipment, of roadbed and
track in situ, of terminals and all other accessories to a complet-
ly fitted railway needed to do the work of the Grand Trunk with
efficieney and economy. This is not an attempt to value parts.
It is a proffer to value the whole unit machine as it ought to be
to do the work

It is objected that the Government would be foreed to bring
in evidence of the cost of other American and Canadian railways
to rebut this shewing of reproduction value. This is not at all
necessary. The Covernment can meet the evidence, if disputable,
by shewing the lack of economy and efficiency in the present rail-
way, or the one proposed to be reproduced, by shewing original
bad planning, or any other defect affecting its usefulness as a

net revenue producing instrument and by proof of the great
amount of additional expenditure on changes needed to render

it effective and economical.

The only adjudieated cases on the subjeet of fixing railway
rates are in the United States. There are no English cases.
There are no Canadian cases. All the cases in the United States,
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and they are legion, hold that reproduction cost of the railway
which will do the work economically is proper evidence, and in-
deed necessary evidence in fixing rates.

I have attempted to set forth why, in my judgment, we
should be able to judge what net earnings those rates are likely
to be made to produce for the railway, by knowing what it will
cost to reproduce an economical railway to do the duty of this
Grand Trunk Railway.

It is urged that a different rule of evidence from that in rate
cases should obtain in a case of sale and purchase like this,
and that in such a case it is only the earning eapaeity which ean
be considered, and that value of the reproduction cost is inad-
missible.

But the relevancy and usefulness of such evidence is not con-
fined to rate cases. Mr. Whitten, an American text writer on
the valuation of Publie Service Corporations, has been quoted
to sustain the view that in the case of purchase, evidence of re-
produetion or other cost is inadmissible, A reading of the book
does not justify such a conclusion. He says, speaking of pur-
chase, in the passage quoted, at p. 41 :-

An appraisal of value is usually based on market price. A thing is
worth what a responsible bidder will offer. An appraisal is an estimate
of the amount that will normally be offered. 1t is thus that a piece of
land is appraised, and it is thus that a public utility plant would be ap
praised if it were a question of its transfer from one private proprietor
to another. The market value theory recognises most consistently that
the business, whether it be a gas plant or a great railroad system, must
be valued as a single unit. There is but one value and that the value of the
going business concern. Structural costs, depreciated condition and many
other things are considered, but only for the purpose of gauging ‘“e net
Income

This directly sustains the use of reproduction structural cost
as evidenced in all such cases. The author follows this with a
statement by Mr. Lawrence, a member of the Washington Rail-
road Commission, in his report as Chairman of the Committee
on Railroad Taxes and Plans for ascertaining the fair value of
railroad property, to the National Association of Railway Com-
missioners in 1910, in which he lays down the most important
facts on which to base a determination of the value of railroad
property, and among those enumerated are the cost of reprodue-

2—57 p.L.w
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tior. new and the depreciated value. He is fully sustained in his
conclusions by two cases of purchase by municipalities of publie
utility water companies. They are decisions of the Supreme
Court of Maine: Kennebee Water District v. City of Waterville
(1902), 97 Me. 185 ; Brunswick and Topsham Water District v.
Maine Water Company (1904), 99 Me. 371. Brewer, J., of the
Supreme Court of the United States, sitting in the Federal
Cirenit Court, in considering the taking over value of a utility
corporation, a street car line, recognised and acted on the present
investment as one factor in fixing the price to be paid, and it
was stated in argument that the language of his judgment had
secured the approval of the Supreme Court of the United States

in an opinion in another case.

The reason why there are not more cases on the exact point
in issue here is that the issue usually arises over the question
whether in the taking over by the public of a public utility,
the probable earning capacity of a company whose value depends
on a franchise of the public will not be an unjust price for the
publie to pay, and the eompany seeks to avoid making the price
value of

“ "

turn on what has been ealled the mere ‘‘bare bones
the property used.

So, too, the issue is frequently whether to such a value may
be added something for the fact that the property is a going con-
cern. So in England in such cases the usual form of the statute
is to fix the purchase value at the actual value of the property
used. But no case can be cited from the United States or Eng-
land that in the taking over of the whole property of a publie
utility, where the tribunal fixing the value is not restricted, that
the raproduction cost of the property less depreciation is not a
proper factor for admission and consideration. It was stated at
Bar without question that in Canada, where the Canadian North-
ern was taken over by the Canadian Government, the arbitrator
considered evidence of actual cost of the property as one cir-
cumstance for consideration in making up the award. Here
we are under no restriction. Here, in view of the troubled
aftermath of the war, we must struggle to get light and we should
not rejeet that which has so often been recognised as a proper

aid.
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Of course what is being here taken is the stock; but we are
in a position to deal with the case broadly and equitably. What
the Government is doing is to take over the whole property of
the company, and we are to deny the company the right to shew
what it would cost to duplicate the property to-day to fulfill its
purpose economically and efficiently. Stated in this wise, I
submit it is hard to accept it as just.

If we can judge from cross-examination, we are to hear in
diminution of the value of that which is being taken, money
elaimed to have been wasted, and money required to perfect the
railway and make it more useful, but we cannot hear what would
be required to reproduce what is being taken.

It is impossible to ignore in this case that the purchaser is
the Government, and this altogether aside from the interesting
question raised by counsel as to whether this is a proceeding
actually in invitum by way of expropriation, which for the pres-
ent I do not discuss. In this case, there is no real market value
because there is really no possible purchaser but one.

The English Courts in fixing value for tax rate and other
purposes, imagine an ordinary purchaser, and estimate what he
could reasonably count on as the yearly value to him. Here we
must take into consideration that the Government is in a posi-
tion to prevent injustice to itself being done in the use of the
property taken over, and that it may properly insist that the
present investment as shewn by reproduction cost shall be the
basis of a just return.

There are, as I have said, no English authorities bearing on
the subject. The Banbury ([1909] A.C. 78) and other cases cited
on railway valuation by the House of Lords deal merely with
parochial taxation of a small piece of a great railroad system in
a parish under a statute imposing the tax rate upon the yearly
value of the property taxed to a tenant from year to year. The
effect of the cases, after much conflict, is finally that the only
proper method of fixing the yearly value of such a piece is to
take the net earnings of the whole local district in which the piece
is situate, from both local and through business ard to find the
yearly value of the piece by the ratio of its mileage to the mileage
of the whole distriet. Of course in such a case it would not be
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permissible to shew its cost of production or its original cost. It
was a very small part of a great whole, only a cog in a great
machine for earning profit, and its value could be measured by
the proportionate value it eontributed to the earning value of
the whole of which it was a small part.

It is to such a case that the remark applies of the Law Lord
quoted, who said that original eost and proportionate earning
value could not both be used and confused. This was obvious.

Such cases have not the slightest bearing in the present case,
where the offer is to shew the reproduction cost of the whole
machine to be transferred as a basis for estimating future earn-
ings.

The English cases of valuing houses for rate purposes or sale
are not applicable. The rental value in rate cases is made the
basis by statute. The cost of construction is not of assistance
because in such cases the rental value is easily determinable by
rental values in the neighborhood, and as easily arrived at by
experts as the market value of a stock constantly sold on the
Stock Exchange.

Conditions of railroad business are changing. We have been
through a great war, in which the railroads have all of them in
the United States and Canada been subjected to a great strain
and disturbing requirements and extraordinary expense which
have not yet ended. The result of this on the future value of the
road is not elear, and makes existing earnings not a certain basis
for a just valuation. Under such circumstances, when we must
consider potential earnings, we should not deny ourselves the

use of every factor which will aid our reaching a just result.

Some reference has been made to the time which would be
taken in hearing this evidence and the great expense which
lengthening this hearing may entail on both parties. My im-
pression is that the Board could limit the amount of this evi-
dence and prevent great detail both in its production and re-
buttal. But this is a great case, involving large interests, and
considerations of this character should not, it seems to me,
weigh in trying to reach a right conclusion. Railroad valuation
is always tedious and long drawn out. It is inseparable from
such an inquiry that it should be.

R Y

ek SRt Erne

5

s SRS . e B

“

57 D.L.

I reg
ruling ir
Sm 1
of evidel
of the I
following
shew the
on page 4
Coun.
evidenee
Hon.
value of
and to th
Couny
to produ
Hon,
The it
dence tha
is elear ti
tion valu
tion valu
Railway |
inals, roll
nection w
To de
consider
is, in the
see. 6, ‘1
ence and
of the dat
If the
conecern, 1{
upon the
All evide
not sugge
by considq
assets pie(
surplus to




57 D.LR.| DominioNn Law Reronts

I regret much to differ with my eolleagues in such a eritical
ruling in this case.

Sik Tromas WHiTE :—The question is as to the admissibility
of evidence relating to the value, as of the beginning of 1920,
of the locomotives of the Grand Trunk Railway System. The
following extracts from the official report of the proceedings
shew the precise nature of the evidence sought to be introduced,
on page 464 :

Counsel for Government: Are you proposing now to put in
evidenee as to the reproduction value of these?

Hon. Mr. Phippen: We are endeavouring to establish the
value of these engines, assuming that they were all new in 1920,
and to then work back.

Counsel for Government : That is, on the basis of what it cost
to produce them in 19207

Hon. Mr. Phippen: Yes.

The issue raised has relation to a much wider range of evi-
dence than that as to the value of the locomotives mentioned. It
is clear that if evidence is admissible as to the so-called reprodue-
tion value of locomotives, it is also admissible as to the reprodue-
ssets of the Grand Trunk
Railway System, that is to say, of every mile of track, of term-

tion value of the entire physical as

inals, rolling stock and all other tangible property used in con-
nection with the operation of the system.

To determine the question at issue, it is necessary first to
consider the subjeet matter of the arbitration reference. This
is, in the language of the statute, 10-11 Geo. V., 1920, ch. 13,
sec. 6, ‘‘The value, if any to the holders thereof, of the prefer-
ence and common stock’” of the Grand Trunk Railway Co., as
of the date fixed.

If the system of the company is to be operated as a going
concern, the value of the stock to its sharcholders will depend
upon the net earnings, present and prospective, of the system.
All evidence bearing upon this question is admissible. It is
not suggested that the value of the shares should be determined
by considering the disintegration of the system, the sale of the
assets piecemeal, payment of the debts and distribution of any
surplus to shareholders. No such suggestion has been put for-
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ward. It is common ground that the property of the system, so

long as needed for railway purposes, cannot be disintegrated
and sold ; the system must be regarded as a going concern.

Under the caption, ‘‘ Going coneern value—Public purchase,”’
on pp. 567 and 568 of vol. I. of Whitten on the Valuation of
Public Serviee Corporations, appears the following:

If the Company is operating under a perpetual franchise, but subjeet
to regulation as to services and rates of charge, the value of the property
and rights transferred should be based on the estimated present and future
net income (under reasonable rates of charge). In determining purchase
the first thing to be determined therefore is the reasomable rate of
This should be determined in exactly the same way as if it

price
charge.
were a rate case

The Grand Trunk Railway System is in reality an under-
taking having a perpetual franchise. Having such a franchise,
and being compelled to continue to operate, the value of its
shares must depend upon estimated actual and potential earn-
ings of the system. Whitten at p. 43 of vol. I. expresses this in

the question: ‘‘What is the ability of the company now and in

the future to earn money as a going concern at a charge of reas-

T

onable rates

In my view the reproduction value of the physical assets of
the system ean only be regarded as relevant evidence in this
inquiry if relationship can be established between such value
and the rates under which the system may be expected to operate
in the future.

In Canada traffic rates are under the control of the Board
of Railway Commissioners. There is nothing before us to shew,
nor am I aware, that the Board in fixing rates is obligated to
consider the reproduction value of railway property. Nor do
I understand that the Board has ever laid down the principle
that such value has any bearing upon the question of Canadian
railway rates. Even if, in determining such rates, the Board
should deeide to have regard to reproduction value of railway
property, evidence as to the value of the physical assets of an
individual railway undertaking would not be useful for the pur-
pose unless supplemented by evidence of the value of the physical
assets of its competitors. It would, in my view, be idle for this
Board of Arbitrators to attempt to draw conelusions as to prob-
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able future traffic rates in (‘fanada from a consideration of a re
produetion valuation of the physical assets of this one railway
system

IFurther, 1 ean think of nothing more improbable than that
the Board of Railway Commissioners of (‘anada will in fixing
future rates regard as a factor to be taken into account the re
produetion value of the railway properties, either in whole or by
groups, of the Canadian Pacifie, the Grand Trunk, and the Cana
dian National Railway systems.

The same general line of reasoning applies to the parts of the
system in the United States. The situation as to rate determina-
tion is, however, different there. By the Interstate Commerce
Act, 1920, it is enacted by see 15a (2) as follows:

In the exercise of its powers to prescribe just and reasonable rates, the
Commission shall initiate, modify, establish and adjust such rates so that

carriers as a whole (or as a whole in ecah of such rate groups or terri

tories as the Commission may from time to time designate), will under

honest, efficient and economical management and reasonable expenditures

for maintenance of way, structures and equipment, earn an aggr

gate annual

net railway operating income equal as nearly as may be to a fair return
upon the aggregate value of the railway property of such ecarriers held
for and used in the service of transportation

The prineiple embodied in this legislation is that rates shall
be fixed having regard to the aggregate value of the railway
properties of carriers as a whole, or as a whole in each of such
rate groups or territories to be designated by the Commission

There is nothing before this Board to shew that such aggre-
gate value of all railroad property has been determined by the
C'ommission, or that any group or groups have as vet been desig-
nated of which the lines of the Grand Trunk System in the
United States form a part, and the aggregate value of the proper-
ties of such groups established. Reproduction valuation of the
assets of the Grand Trunk Railway System in the United States
is, in my opinion, valueless to aid this Board in reaching any
conelusion as to the rates which the Commission may hereafter
establish in the United States.

There is nothing to shew the comparative relation of such
a valuation to that of other roads which may be in the same
group or groups. Even if evidence could be adduced before us
shewing an estimated valuation of all the railway property in a
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rregate and detail, we should not be justified

group, both in
in making any assumptions as to the valuation which the Com-
mission would establish with respeet to the same property. This
seems clear to me when there are taken into account the numer-
ous and diverse factors which the Commission may consider in
determining such valuation. Evidence of reproduetion value
of lines of this system in the United States appears to me too
remote to be of any service to the Board in seeking to reach a
conelusion as to probable traffic rates in the future in the United
States, and their effeet upon the revenues of the Grand Trunk
System.

The existence of the statute mentioned, and its general bear-
ing upon the subject of probable future rates in the United
States, should, I think, be given consideration by the Board.

While reluctant to rejeet any testimony tendered in these
proceedings, 1 am of opinion, for the reasons given, that this
class of evidence, to which objection has been taken by counsel
for the Government, is inadmissible as irrelevant for the purposes
of the inquiry we are eonducting. 1 cannot see that it would
be in any degree helpful to us in endeavouring to estimate the
actual and prospective earnings of the system, which is the
essential point in issue here.

McKENZIE v. WALSH.

Supreme Cowrt of Canada, Davies, C.., Idington, Duff, Anglin and
Mignault, JJ. December 17, 1920,
CoNTrRACTS (§ II D—T70)—REAL PROPERTY-—ORAL AGREEMENT TO PURCHASE
WRITTEN MEMORANDUM-——ESSENTIALS OF IN ORDER TO BATISFY
1HE STATUTE OF FRAUDS
The essential terms of an oral contract for the sale and purchase of
real property are the parties, the property and the price, and if the
written memorandum or receipt contains these essentials it is sufficient
to satisfy the Statute of Frauds, although arrangements subsequently
made for a time of completion and possession which are in the nature
of appointments merely to carry out the contract and not varying its
terms are not included in the memorandum,

[MeKenzie v. Walsh (1920), 53 D.L.R. 234, 64 NS.R. , reversed

See Annotation, Oral Contract—Statute of Frauds, 2 D.L.R. 636.]

Arrean by plaintiff from the judgment of the Supreme
Court of Nova Secotia (1920), 53 D.L.R. 234, 54 N.S.R. 26, in an
action for specific performance of an agreement for the sale of
a house and premises. Reversed.

S. Jenks, K.C., for appellant ; J. J. Power, K.C., for respond-
ent. «
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Davies, C.J.:—1 must confess I was not, at the close of the
argument, without some doubts as to the sufficiency of the writ-
ten receipt or memorandum relied upon in this case as satisfying
the Statute of Frauds. After consideration, however, and read-
ing of the authorities cited by counsel on both sides, 1 have
reached the conelusion that the memorandum or receipt is suffie-
ient. That it must contain all the essential terms of the contraect
and must shew that the parties have agreed to those terms is
conceded by both sides. That it does do so, I conclude. The
essential terms are the parties, the property and the price.

The memo. or receipt in this case reads as follows:

Halifax, N.S,,
February 5th, 1919

Received from A. C. McKenzie, the sum of two hundred dollars on
the purchase of house, No. 33 Spring Garden Road. Purchase price ten

thousand five hundred dollars. Balance on delivery of deed.
(Signed) Harrie WaLsn

It seems to me that these three essential terms of the con-
tract—parties, property and price—are all included.

It appears that after the memo. was signed the parties met
and arranged for a time of ecompletion, viz., April 15, and pos-
session May 1.

I have read most carefully the judgments delivered in the
Court below (1920), 53 D.L.R. 234, and coneur with the opinion
of Harris, (".J., that the written memorandum or receipt dis-
closes a contract in writing sufficient to satisfy the Statute of
Frauds, and that the arrangements subsequently made for a
time of completion and possession were in the nature of appoint-
ments merely to carry out the contract and not varying its terms,

given by him would allow this appeal and restore the judgment

I concur with Harris, (".J.'s judgment, and for the reasons

of the trial Judge, Drysdale, J., with costs throughout.

IpiNgrox, J.:—The appellant as plaintiff sued respondent
for specifie performance of an agreement entered into by her for
the sale to him of a house and premises in Halifax.

The appellant paid, after several meetings at which negotia-
tions had taken place, $200, and got from the respondent the
following receipt: [See above.]

She evidently, a month or so afterwards, Had made up her

mind not to sell
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The appellant brought this action on May 2, 1919, and, by
his statement of elaim, delivered later, set forth therein a copy
of this agreement as basis of his ¢laim,

It is now contended by respondent, after being beaten in
several other contentions she set up, that this is not a sufficient
memorandum in writing to eomply with the Statute of Frauds.
+tainly seems to be so by containing all the

Primi facie it ce
essential elements of a bargain and sale of land,

It is given expressly, for the cash payment, on the purchase
of a house, definitely deseribed, of which the purchase price is to
be $10,500 and the balance on delivery of deed.

Surely that covers all that is necessary to satisfy the Statute
of Frauds unless there is something rendering the transaction
entered upon much more complicated than usual, which does not
appear herein.

The respondent in defence pleaded that the actual agreement
was only an optional one, dependent upon whether or not the
respondent would be able to obtain possession of another property
which she had leased, and further that the respondent signed the
above quoted memorandum upon the representation by applicant
that it was a mere receipt for $200.

Upon this issue the parties went to trial, and the result, upon
most conflicting evidence, was a verdiet of the jury answering
questions submitted entirely negativing the contention thus
set up.

No other questions seem to have been suggested by the re-
spondent.

In an ordinary trial as to the validity of the receipt as a con
tract setting out the terms, this should have ended the whols
matter in dispute.

The resourceful counsel for respondent was only able to
suggest at the close of the trial Judge’s charge the following,
answered as appears by the Judge as follows:—

Mr. Ralston: Will you explain that the arrangement is everything
that took place between them that night?

His Lordship: The arrangement is the agreement between the parties
the written agreement is conclusive in McKenzie's favour, if he is telling
the truth, but the woman says that agreement was not the whole agree
ment, that the whole agreement contained that condition, and that is the

difference between the parties.
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Then one would have expected the matter to end by the ver
diet of the jury, for eounsel did not object to the charge further
or except thereto in any other way

What transpired between the Judge and counsel later, does
not appear in the case before us, but one may infer from the
judgment of the Judge that some further contentions, however
irregular, had been set up by counsel, for there is a judgment
of the trial Judge in which he deals with a eontention first that
the time for ecompletion of the contract had not been contained
in the memorandum of the contract, and secondly that the mode
of dealing with the problem of an existing mortgage had not
been dealt with in the memorandum,

He disposes of the former by finding as a fact that the time
for eompletion had been determined by the parties after the
signing of the memorandum.

It was quite competent for the parties proceeding upon the
validity of the memorandum to have done so, and default that
for the Court to have determined what was a reasonable length
of time, on the assumption that the contract was sufficient within
the Statute of Frauds.

The finding of the trial Judge may fall within either, and
must bind all concerned.

The other question of the existence of a mortgage is an every-
day incident dealt with by the Courts in suits for specific per-
formance, and is amply covered by the decision of this Court in
Williston v. Lawson (1891), 19 Can. S.C.R. 673, at page 679, as
expressed by Strong, J., in the language quoted.

I doubt if there ever sat in any Canadian Court a Judge more
learned in the relevant law to be observed as a guide, or better
qualified to express an opinion on such a point of equity juris-
prudence upon which the right to specific performance rests,

It would seem to me that the matter should have rested
there. But the respondent was persistent and appealed, taking,
in her notice of appeal, the following grounds, the nature of
which I give in abbreviated form :—

Ist, that the findings were against the weight of evidence:
2nd, such as reasonable men should not have made; 3rd, because

they were against the probabilities; 4th, that the Judge wrongly
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instrueted the jury: and 5th, because the Judge's direction as
to the effect of the conflict was to present an issue of one or
other party committing perjury and hence a withdrawal of the
case from the jury.

Not a word therein points to the question of the requirements
of the Statute of Frauds having been fulfilled or not.

I cannot find in the case any leave to amend this notice or
take any other ground.

The first observation I think this calls for is that all argument
addressed to us relative to the nonecompliance with the Statute of
Frauds never seems to have oceurred to counsel at the trial be-
yond what was properly submitted to the jury and thus disposed
of ; and seems to have been abandoned as a hopeless contention
when giving notice of appeal but, by reason of something which
does not appear, suggested in appeal, is again mooted.

The result thereof is an opinion judgment of Harris, C.J.,
completely answering any such contention; another of Longley,
J., that finds fault with the trial Judge’s charge, and expresses
the opinion that there should be a new trial, and then, though
finding difficulty in assenting to the proposition of Ritehie, E.J.,
that the doecument was not of a character to fulfill the conditions
of the Statute of Frauds, finally assents thereto and to the dis-
missal of the action.

I recite all this as illuminating how little confidence either
Beneh or Bar had in the contention now made the sole basis
of answer to this appeal here,

I respectfully submit that onee the issues raised before the
jury had been by them disposed of adversely to the respondent,
there was nothing more, reasonably to be hoped for, as resting
upon the Statute of Frauds.

I repeat that the memorandum was not solely a receipt for
money, but primai facie evidence of a complete eontract within
the Statute of Frauds, and when such substantial issues as pre-
sented to the jury were disposed of by them, nothing more should
have been given effect to, and that the mere matters of method
or form of earrying out the contract need not have been further

considered as being required by the Statute of Frauds.

Hence 1 think the appeal should be allowed with costs
throughout, and the judgment of the trial Judge restored.
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Dury, J.:—1 concur on the whole with the judgment of
Harris, C.J., of Nova Seotia, 53 D.L.R. 234, and there is only
one point which 1 would like to put in a slightly different way.

The majority of the full Court took the view that the 4th sec-
tion of the Statute of Frauds had not been complied with inas-
much as it was a term of the agreement that the balance of the
purchase money was to be paid on April 15 and the deed then
delivered, and that this term does not appear in the memorandum
produced by the plaintiff. 1 assume, without expressing any
opinion on it, that the document produced is not in itself of such
a character as to preclude oral evidence shewing that it did not
embody all the material terms of the contract, and consequently
that it was open to the defendant to plead and prove by oral
evidence that the stipulation to the effect mentioned was a
term of the agreement.

The statement of defence raises no such issue. The 9th
paragraph, it is true, alleges that the memorandum produced
by the appellant did not contain all the terms of the agreement
actually entered into between the parties, but the language of
the plea (‘‘does not contain all the terms of the said conditional
agreement or option’’) unmistakably relates to the agreement
alleged by the defendant in paragraph 7 whieh, while professing
to set out fully the terms of the agreement, mentions no stipula-
tion touching the date of the delivery of the deed or payment
of the purchase money. The state of the pleadings is not without
importance as indicating the issue to whieh the evidence was di-
rected ; although of course the pleadings in themselves are by no
means conelusive to that. An examination of the proceedings at
the trial, however, leaves no doubt on one'’s mind that the evi-
dence was not directed to the issue whether or not such a stipu-
lation formed part of the agreement between the parties. Such
an issue would of course be an issue of fact and primarily there-
fore a question for the jury. In that issue the onus would be
on the defendant because the plaintiff had alleged a contract in
the terms of the memorandum set out and if the defendant deny-
ing an agreement in such terms alleged in the alternative that
if there was an agreement in such terms there was a further term
not diselosed by the memorandum that would be the matter of
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defence and of the onus of that defence he must acquit himself.
Only once during the trial was the point adverted to. In cross-
examination, the plaintiff was asked whether the arrangement
that the balance of the purchase money was to be paid on the
date mentioned was made on the day on which the memorandum
was signed or later. The plaintiff was unable to answer, although
he did say that this was a part of the arrangement between him
and the defendant., No question was submitted to the jury upon
the point, no suggestion was made by defendant’s counsel that
the jury should be asked to pass upon it. On motion for judg-
ment the trial Judge was asked to dismiss the action on the
ground that no date for completion was mentioned in the memor-
andum, but he rejected the contention, taking the view that the
arrangement in respeet of the date of completion was made after
the day on which the memorandum was signed, and that in any
event this arrangement was not part of the contract, but in the
nature of an appointment for the purpose of carrying out the
contraet.

It was not, in my opinion, open to the defendant after the
verdiet to raise this question as a question of fact. I express no
opinion as to whether the practice of the Nova Scotia Courts
would permit such a question to be decided by the Judge as a
question of fact. No such question of fact could be raised after
verdict because the point not having been taken on the plead-
ings, it was the defendant’s duty, if intended to rely upon it,
to disclose it in such a way as to challenge the plaintiff’s attention
to it and it is very clear that this was not done.

I may add, however, that dealing with it as a question of
fact, reading the memorandum with the evidence given by the
plaintiff, my finding would be that the defendant had failed to
prove that such a term was part of the contract. It follows, of
course, from this that the defendant could not, raising the point
as a point of law, succeed.

The appeal should be allowed, and the judgment of Drysdale,
J., restored.

ANGLIN, J.:—This case has, in my opinion, been so satisfac-
torily dealt with by Harris, C.J., that I shall content myself
with expressing respectful concurrence in the opinion which he
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delivered. T would merely add a reference to the well-known
language of Halsbury, L.C'., in Nevill v. Fine Art and Gen’l Ins.
('o., [1897] A.C. 68, at p. 76, on the hopelessness of asking for
a new trial for mere non-direction where no exception has been
taken to the charge at the trial.

Migyavrr, J.:—This is an action taken by the appellant for
the specific performance of an agreement for the sale by the re-
spondent to the appellant of the former’s house in Halifax. On
February 5, 1919, the appellant called on the respondent and
proposed to purchase her house. The appellant testifies as to
his conversation with the respondent as follows:—

Q~—Tell us what the conversation was? A.—I just asked her if the
house was for sale; she told mc it was; then I asked her the price; she
told me what the price was, £10,500, and after a little talking back and
forth 1 told her I would give her her price.

Q.—That is $10,6007 A.—VYes.

Q—What happened then? A.—At the same time she told me she was
offered $10,000, or had been offered $10,000, and that she was asking $10,500.
Q—You agreed to give her $10,500. A.—Yes; then I went out and told
her I would be back in half an hour; I went out and came back with the
receipt and the money. Q-—You came back; you brought back this receipt
I shew you and this cheque? A.—Yes, and that cheque. Q. —What took
place then? A.—I read the receipt and passed it over to Mrs. Walsh, and
apparently she read it; she had it anyway and she apparently read it
before she signed it. Q.—She signed it in your presence? A.—Yes, Q—
And you gave her this cheque? A.—Yes. Q.—You got the cheque back
from your bank vouchered cashed? A.—Yes. Q-—And what further was
said about the property at that time? A.—There was nothing particular
said at that time,

The receipt referred to is very material, because the issue
now between the parties is whether it was a sufficient memor-
andum in writing to satisfy the Statute of Frauds. It reads as
follows: [See judgment of Davies, C.J., ante p. 25].

Two objections are now made to the sufficiency of this receipt.

1. It was agreed between the parties, according to the appel-
lant’s story, that the balance of the purchase price would be
paid on April 15, and that possession would be given the appel-
lant on May 1, and this term was a material term of the agree-
ment and was not mentioned in the memorandum.

2. There was a mortgage on the house of $5,000, and the
appellant states that the respondent said that this mortgage could
stay on, and no mention of this is made in the memorandum.
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I may say that the trial Judge, Drysdale, J., tried this case
with a jury, and the issue raised at the trial by the respondent
was that it was a condition of the arrangement that the appellant
was not to have the house unless the respondent could get her
tenants out of another house belonging to her by April 1. The
trial Judge put questions to the jury covering this issue, and the
answers were against the pretensions of the respondent. Judg-
ment was given in favour of the appellant, but the respondent
succeeded in her appeal to the Supreme Court of Nova Secotia
en bane, 53 D.L.R. 234.

My opinion is elearly that the trial Judge’s charge was a fair
one, and if the evidence of the respondent’s daughters was not
sufficiently set out by the trial Judge, his attention shoul’ have
been called to the matter by the respondent’s counsel after the
charge. This was not done, and I do not think the objection
should now be entertained. I may add that no new trial was
granted by the Court below, but the appellant’s action was dis-
missed on the objections taken to the memorandum under the
Statute of Frauds, Harris, C.J., dissenting.

Coming now to the objections founded on the Statute of
Frauds, the only one on which I feel any difficulty is the first
one, and this difficulty is on the point whether the agreement
alleged by the appellant as to the payment of the balance of the
purchase price and the delivery of possession took place at the
interview on February 5, or was a subsequent parol agreement.
If the former, I would think it was a material term of the agree-
ment, and should have been mentioned in the memorandum. If
it was a subsequent parol agreement, I think the memorandum
is sufficient.

As can be seen, the memorandum deseribes the house to be
sold and mentions the price, $10,500, on which $200 was then
paid, and says: ‘‘Balance on delivery of deed.”’

The appellant in his statement of claim says that, by a subse-
quent parol agreement, it was agreed that payment of the bal-
ance and delivery of the deeds should be made by April 15, and
that respondent should occupy the house free of rent until May 1.

In the evidence given by the appellant as part of his case, he
says that this agreement would be in March some time, either
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February or Mareh. When called in rebuttal, he first says it
was made the next time he was in the respondent’s house, but
adds further on that it may have been made either when the
receipt was signed or later.

This, as it stands, is somewhat indefinite, but the trial Judge
found as follows:—

It seems the parties met after the date of memo, and arranged for a
time of completion, viz., the 15th of April, and possession the 1st of May,
but I think such arrangements were in the nature merely of appointments
to earry out the contract and not an effort to vary the terms, which could
not, 1 think, be verbally done

I think this agreement, if subsequent to the memorandum,
was of the nature stated by the trial Judge, but the material
point is that the Judge finds as a fact that the arrangement was
subsequent to the memorandum. I think this finding of faet
should be accepted.

The consequence is that this memorandum contains the ma-
terial terms of the agreement of February 5, and is sufficient to
support the appellant’s action.

On the question of the sufficiency of the memorandum, the
judgment of Harris, C'.J., who dissented in the Court below, is
so complete that 1 rely on his reasoning and do not find it neces-
sary to repeat it here. 1 also accept as entirely sufficient the
judgment of the Chief Justice on the second objection of the
respondent as to the mortgage on the property.

In my opinion the appeal should be allowed and the judgment
of the trial Judge restored with costs here and in the Court
below. Appeal allowed.

ELLIS v. HAMILTON STREET R. Co.

Ontario Supreme Court, Appellate Division, Meredith, C.J.0., Magee,
Hodging and Ferguson, JJ.A. December 10, 1920,

Cagrriers (§ 11 G—111)—PASSENGER ON STREET CAR—REQUEST TO STOP
CAR AT OTHER THAN USUAL STOPPING PLACE—INJURY TO PASSE NGER
FROM AUTOMOBILE—LIABILITY OF COMPANY—MOTOR VENICLES ACT.
(OxT.)
There is no statute in Ontario which imposes on a street car com
pany the duty of warning passengers about to leave the car of the

danger of being run over or injured by other vehicles in the street, or
which makes it unlawful to stop at any other place than the regular
stopping place, and a passenger who requests a street railw ¥y eon

ductor to stop at a place other than a regular stopping place assumes
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the risk of any extra danger from injury by reason of the ordinary
traflic of the street, There is nothing in the Motor Vehicles Act which
makes the obligation of the driver of an automobile less, when the
street car is stopped at a point other than the regular stopping place

[Canadian Pacific R. Co, v. Hay (1919), 46 D.L.R. 87, 58 Can. S
CR. 2 Wallace v. Ewmployers’ Liability Ass'ce, Corp. (1912), 2
D.LR. 854, 26 O.L.R. 10, referred to.]

Appeal by the defendant company from the judgment of
Kewny, J. (1920), 47 O.L.R. 526.

G. Lynch-Staunton, K.C., and Colin Gibson, for appellant.

M. J. O'Really, K.C., for plaintiff,

Ferauson, J.A.—Appeal by the defendant railway company
from a judgment of Kelly, J., dated the 14th May, 1920,
pronounced on the verdiet of a jury, awarding the plaintiff
$1,500 damages against the company, and dismissing the
action against the defendant Stiles. There is no cross-appeal
by the plaintiff, and the defendant Stiles is therefore not a party
to this appeal.

The verdict and judgment at the trial appear to have been
based upon the theory that there is more danger of a passenger
being injured by passing automobiles when the car is stopped at a
place other than the regular stopping place; and, though there is no
law to prevent the street car being stopped where it was, yet that
the railway company owed the disembarking passenger a greater
duty to protect her against injury from passing vehicles than it
would have owed her had the stop been made at a regular stopping
place.

The plaintifi’s claim was made upon the theory that the
defendant company selected an improper and unsafe stopping
place, and invited the plaintiff to alight there.

Paragraph 6 of the claim reads:—

“The plaintifi alleges that the defendant the Hamilton Street
Railway Company was negligent in stopping its said car in the
middle of a block and not at the regular stopping place, and

inviting her to alight in a dangerous place, where she was liable

to be run down by passing vehicles, and the plaintiff alleges that
the defendant Stiles was negligent in carelessly and negligently

running his motor car at a high rate of speed on the highway

while passing a street car while in the act of allowing the plaintifi

to alight.”
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The plaintiff stated that she had intended to get off at Arthur
street, but did not reach the door in time to disembark when
the car stopped there; that she reached the vestibule just after
the car had started; that she then asked the motorman to let her
off; that the car was again stopped, and she stepped out, alighting
safely on a paved street; that, before she had time or opportunity
to reach the kerb, she was struck by a passing automobile owned
by the defendant Stiles.

The distance between the first and second stops was stated
differently by different witnesses, varying from 40 to 75 feet.

This is not a case of a car being stopped at a place selected by
the defendant company, coupled with an expressed or implied
invitation to alight. The selection was made by the plaintifi-
she was responsible for the making of the second stop.

The learned trial Judge and the jury appear to have thought,
and I am inclined to agree with them, that, the street ecar having
stopped and started again, drivers of motor vehicles who had
observed the stopping would be led to believe that the car would
not stop again for some distance, and that it would be safe for them
to speed up to pass it, and that the bringing of it to a second stop,
within 75 feet of the first, was not calculated to give the driver
of such a motor vehicle either time or opportunity to obey the
requirements of sec. 15 of the Motor Vehicles Act, R.S.0. 1914,
ch. 207, which reads:—

“When a motor vehicle meets or overtakes a street car which
is stationary for the purpose of taking on or discharging passengers,
the motor vehicle shall not pass the car on the side on which
passengers are getting on or off until such passengers have got on
or got safely to the side of the street as the case may be.”

It is unlikely that either the plaintiff or the motorman appre-
ciated the danger involved in making the second stop; but the
question is, should the motorman have had the danger in mind
and in the circumstances refused the plaintiffi’s request or warned
her of the danger, and was his failure to appreciate the danger,
and warn the plaintiff, negligence for which the defendant company
is responsible?

There is nothing in the evidence to shew that the motorman
knew that the plaintiff did not know and appreciate, as much as
he did, any risk she was taking in asking that the car be stopped;

35

ONT.
8.C
Evus
v
Hamivron
STREET

R. Co.

Ferguson, J.A




36

ONT.

8. C.

Evus
0.
Hamiuron
STREET
R. Co.

Ferguson, J.A.

Dominion Law RerorTs. 57 D.L.R.

and, though she had an opportunity of doing so, she did not,
before stepping from the car, look for an approaching motor.
Situated as she was, she must have had a better opportunity of
doing this than had the motorman. I know of no statute or
case, and none was cited to us, which imposes on a street car
company the duty of waming passengers about to leave the car
of the danger of being run over or injured by other vehicles in
the street. Section 15 of the Motor Vehicles Act was, no doubt,
passed to protect persons about to board or to alight from cars,
but the duties and obligations are put by that Act upon the driver
of the automobile, and not upon the street car company. There
is nothing in the Act which obliges a street car company not to
stop for the purpose of discharging passengers when other vehicles
are passing, or not to permit a passenger to alight without seeing
that the street is free from vehicular traffic, or even to wamn its
passengers to look out for passing traffic. Neither the Act nor
the by-law makes it unlawful to stop at any place other than the
regular stopping place and there is nothing in the Act that makes
the obligation or duty of the driver of an automobile less when
the street car is stopped at a point other than the regular stopping
place. It might be well to have regulations on these points, but
until such a law is enacted it seems to me that a passenger who
requests a street railway company to stop at a place other than a
regular stopping place, should be taken to have assumed the
risk of any extra danger from injury by reason of the ordinary
traffic in the street. See Canadian Pacific R. Co. v. Hay (1919),
46 D.L.R. 87, 58 Can. S.C.R. 283.

There is much in the case of Wallace v. Employers’ Liability
Assurance Corporation (1912), 2 D.L.R. 854, 26 O.L.R. 10, to
support the view that where a passenger has landed safely on the
street before the accident the obligation of the street car company
to him or her has ceased. However, such a conclusion was not
necessary to the determination of that appeal, and the point was
not, 1 think, determined; but in a somewhat similar case the
point seems to me to have been determined adversely to the
plaintiff by the Appellate Division of the State of Massachusetts
see Oddy v. West End Street RW. Co. (1901), 178 Mass. 341
True, that case is not binding upon us, but the reasoning of the
Court commends itself to my judgment, and seems to me to
justify the conclusion stated at p. 349 as follows:—
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“Street car companies carrying passengers in ordinary public
streets or highways are not negligent in not providing means
for warning passengers about to leave a car of the danger of
colliding with or of being run over by other vehicles in the street.
The risk of being hurt by such vehicles is the risk of the passenger
and not that of the carrier. It is not a danger against which
the carrier is bound to protect the passenger or to give him warn-
ing.”

I would allow the appeal with costs, and dismiss the action
with costs.

MegeprtH, C.J.0.:—1I agree entirely in the reasons for judg-
ment of my brother Ferguson.

It is clear, as he points out, that it was the respondent, and
not the motorman, who selected the place at which the car was to
be stopped in order to enable her to alight, and the fact, if it
be the fact, that she thought the place where it was stopped was
the regular stopping place at the next street intersection is imma-
terial, because, if she so thought, the motorman was not informed
of and did not know what was in her mind.

I should be sorry to decide anything which would deter a
motorman who finds that a passenger has not got off the car
at the stopping place at which he intended to alight, and is asked
by the passenger, when the car has gone but a few feet beyond
the stopping place, to let him get off, from complying with that
request. To declare the law to be what the respondent’s counsel
contended it is would have that effect.

MaGeg, J.A., agreed with FErGuson, J.A.

HopGins, J.A.:—I agree in the judgment of my brother
Ferguson, upon the facts appearing in this case. I regard the
stoppage of a street car, apart from statutory regulation or by-law,
in the same way as the stoppage upon the highway of any other
vehicle carrying passengers for the purpose of discharging them.
There may be circumstances, however, arising out of the traffic,
the dangers at a particular point of stoppage, the condition of the
passenger, or other causes, which might cast a duty on the driver
greater than that which arose in this particular case, While,
therefore, I agree in allowing the appeal, I do not consider that
we are laying down any absolute rule which excludes, in each case
as it arises, considerations such as I have pointed out.

Appeal allowed.
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SASK. SNELGROVE v. GARDEN.
C.A Saskatchewan Court of Appeal, Haultain, C.J.8., Newlands, Lamont and

Elwood, JJ.A. December 23, 1920

Brogers (§11 B—12)—PROPERTY LISTED WITH TWO BROKERS—INFORMATION
GIVEN TO PURCHASER BY BOTH—EXCHANGE NEGOTIATED—(OMMIS-
SION DUE,

In an exchange of lands, where one agent gives information in writ-
ing, and subsequently another gives the same information by taking one
of the parties out to inspeet the property, they both do the same work
in a different way, and the former being first to do it, is entitled to the
commission,

[Barnett v. Brown & Co. (1890),6 T.L.R 463; Millar Son & Co. v.
Radford (1903), 19 T.L.R. 575; Robins v. Hees (1911), 19 O.W.R. 277

See Annotation, Real Estate Agent’s Commission, 4 D.L.R.

referred to 4

531.)

ApPEAL in an interpleader issue to determine which of two
defendants is entitled to be paid a eommission on an exchange
of certain lands, Affirmed by an equally dividede Court.

E. 8. Williams, for appellant.

T. D. Brown, K.('., for respondent.

Havnraiy, C.J.8S. :—9his is an interpleader issue to determine
which of the two defendants is entitled to be paid a commission
by the plaintiff, Bateman, on the exchange of certain lands of
Bateman’s for lands belonging to one Oliver. Both Bateman
and Oliver had listed their properties for sale or exchange with
each of the two defendants, who are ‘‘ Real Estate Agents.”” The
first information about Oliver’s land was given to Bateman by
Garden, who also first informed Oliver with regard to Bateman’s
land. Having obtained Oliver’s name and address, together with
a deseription of his land, from Garden, Bateman, who lived at
or near Wolseley, informed him that he would come to Regina
and look up the land. In the meantime Snelgrove had telephoned
to Bateman, telling him that he had some land listed which he
thought would suit him, and asked him to come to Regina. Bate-
man replied that he would come to Regina on the following
Monday, February 9, 1920. Bateman accordingly came up to
Regina on February 9, and was met at the station by Snelgrove,
who took him out to the land which had been referred to in the
telephone conversation. They went from Regina to Lumsden,
where they were met by Oliver, who took them out to see his
land. It was only after they had met Oliver and had seen the
land that Bateman became aware that it was the same land which
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had been mentioned to him by Garden. As a result of this visit
to Oliver’s land by Snelgrove and Bateman, Oliver went to
Wolseley and looked over Bateman’s land, and an exchange of
the properties was arranged and carried out.

On the trial of the issue the trial Judge found in favour of
Giarden, and the defendant Snelgrove now appeals,

It is quite true that Garden was the first agent who brought
Oliver’s property to the attention of Bateman, but in my opinion,
the faets of the case do not shew that the transaction which was
completed between Oliver and Bateman was the result of Gar-
den’s intervention. It eannot be said that Bateman went out to
see Oliver’s place as the result of any information received from
Garden. The visit of Snelgrove and Bateman to Oliver’s farm
was entirely uneonnected with anything done by Garden. There
is no suggestion that Snelgrove took advantage of anything done
by Garden, or that there was any double dealing on the part of
Bateman. The facts of the case bring it within the decision of
Barnett v. Brown & Co. (1890), 6 T.L.R. 463, where Lopes, L.J.,
decided between agents that, where the first introduetion resuited
in nothing and the second resulted in a sale, the second agent
was entitled to the commission.

In Millar, Son & Co. v. Radford (1903), 19 T.L.R. 575, it
was pointed out by Collins, M.R., at 576, that:
the right to eommission did not arise out of the mere fact that agents
had introduced a tenant or a purchaser. It was not sufficient to shew that
the introduction was a causd sine qua mon. 1t was necessary to shew that
the introduction was an efficient cause in bringing about the letting or the
sale,

See also Robins v. Hees (1911) 19 O.W.R. 277.

In the present case it cannot be s.id that the introduction by
Garden was even a causi sine qua mon. His introduetion had
nothing to do with the exchange of the properties. Both parties
had listed their lands with Snelgrove, and they were brought
together and the exchange was effected solely through his efforts.

The appeal should, therefore, be allowed with costs, and the
Judgment below set aside and judgment entered for the appellant
declaring him entitled to the amount of the eommission paid into
Court. The appellant is also entitled to his costs of trial,
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“ SASK. Newraxns, J.A. :—This is an interpleader, and the facts are Nor d
| C.A not disputed. The only question is, which of the parties, both of writing, |
b Siaansan whom are real estate agents, is entitled to the commission from formation
| v, one Bateman for exchanging his farm, the west 14-21-17-10- land and
§ GARDEN = g
| e W2nd, as part payment on a larger farm owned by one Oliver agent, or
1 Newlaads, JA- 4t Lumsden. the propo
(Garden was the first who was in eommunieation with Bate- They 1
man, and he gave him on a card the name of Oliver and a de- was the fi
seription of his farm, to the eon
Bateman went to Regina for the purpose of seeing the real with costs
estate agents with whom he had listed his farm for exchange, Liamor
and took with him in his pocket the eard Garden had given him. exchangec
He intended to remain in Regina until he got a proposition that he is obli
suited him, and during that time he was going to inspect Oliver’s are real e
farm. He was met at Regina station by Snelgrove, who took applied f
him out to Lumsden and shewed him Oliver’s farm, which he Court Ay
subsequently purchased ; giving his own farm as part payment. th'e said d
When in Oliver’s house, Bateman says he realized it was the “0,“ Y-
same place Garden had told him about, but he forgot he had (‘ml”fd "
] Garden’s card with this information in his pocket. Ofiver
of the def
The question is, which of these two agents first found the The trial
purchaser of Bateman's farm? appeals.
(Garden in his evidence says that he had intended going to The se
Regina with Bateman to take him to Lumsden to see Oliver’s mind does
farm, but was prevented from doing so. If he had gone with had Baten
him, and Snelgrove had met them at the station and had taken sight. Ba
them to Oliver's farm without their knowing it was that farm grove resi
he was taking them to, I do not think it would be argued that Garden as
by doing what Garden had undertaken to do, and was aetually it would I
doing, he became entitled to the commission instead of Garden. Garden re
Nor, if on the other hand, instead of going with Bateman, Snel- found any
| grove had given Bateman a card with the same information on Regina th
it as was on Garden’s card in Bateman's pocket, and Bateman, Lumsden
| not remembering the fact that he had Garden’s card with the land. Gar
! E same information, had gone to Lumsden and seen and purchased trade for
IS Oliver’s farm, could it be said that he was entitled to the com- he gave O
:' g mission over (farden. full deseri
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Nor do I see that when one agent gives the information in
writing, and, subsequently, another agent gives the same in-
formation by taking the purchaser out and shewing him the
land and the owner, that he has done any more than the first
agent, or that it ean be said that the second agent first introduced
the proposition to the purchaser.

They both did the same work, but in a different way. Garden
was the first to do it, and he is therefore, in my opinion, entitled
to the eommission, and the appeal should, therefore, be dismissed
with eosts

LamoxnT, J.A.:—This is an interpleader matter. Bateman

exchanged lands with one Oliver, on which exchange he admits

he is obligated to pay a commission of $320. Both defendants
are real estate agents, and both claim the commission. Bateman
applied for an interpleader order and paid the money into
Court An issue was directed to be tried to determine ‘‘ which of
the said defendants found the purchaser of the lands in question :
West 14-17-21-10-W2nd (Bateman’s) and would therefore be
entitled to the commission?’’

Oliver was the purchaser. The question, therefore, is: which
of the defendants found Oliver as a purchaser for the said lands?
The trial Judge found in favour of Garden, and Snelgrove now
appeals.

The sequence of events, as disclosed by the evidence, to my
mind does not leave the matter in doubt. The defendant Garden
had Bateman’s land listed for sale, but no sale seemed to be in
sight. Bateman resided at Wolseley, as did also Garden. Snel-
grove resided in Regina. On January 19, 1920, Bateman saw
Garden as he was leaving Wolseley for Regina, and asked him if
it would be possible to trade his half-section for a larger farm.
Garden replied that he would be in Regina over night, and if he
found anything suitable would put him in touch with it. In
Regina that night Garden met Oliver, who had a large farm near
Lumsden for sale. They discussed selling or trading Oliver’s
land. Garden says Oliver told him he would take something in
trade for his land, and having Bateman'’s half-section in mind,
he gave Oliver full particulars of it, and received from him a
full deseription of his farm near Lumsden, execept that Oliver

SNELGROVE
v,
(GARDEN

Newlands, J.A

Lamont, J.A

S




v
GARDEN,

Lamont, J.A

could not remember the section, township or range, but he prom-

3 SNELGROVE

(57 D.LR.

Dominion Law Rerorts.

ised to send those on his return home. Oliver admits that on
this occasion, in giving Garden the deseription of his land, he
understood that Garden would use his best endeavours to effeet
an exchange of his land, ** just the same as any other agent.”” In
reference to this conversation the trial Judge in his judgment
says: ‘‘Garden saw Oliver in Regina and drew his attention to
the fact that Bateman wished to make an exchange.”’

On January 21, Garden saw Bateman and deseribed Oliver’s
place to him, but could not give the township and range. On
January 29 Oliver wrote Garden giving him the legal deserip-
tion of his farm. This Garden received on Monday, February 2,
and the same day saw Bateman and gave the deseription to him,
and Bateman said he would go and see the place. Bateman hav-
ing mislaid this deseription, ecame back on February 7, and re-
ceived from Garden a small township card containing a de-
seription of the land and the name of the owner, and he stated
his intention of inspecting the land the following week, which he
in faet did.

On January 26 Bateman had written to the Snelgrove Land
(‘0. asking them if they had anything in a mixed farming proposi-
tion that would take in exchange his half-section, and at the same
time giving them a deseription of his land. The company re-
plied that they had taken the matter up with a party who would
probably be in town the following week, and that Bateman might
expeet to hear from them about February 4. On February 5 or 6
Bateman received a telephone message from Snelgrove that, ‘‘he
had something that he thought would suit.”’ Bateman says that,
before receiving the "phone message, he had already made up his
mind to go out and see Oliver’s land. On February 9 Bateman
went to Regina, was met at the station by Snelgrove, and taken

out to Oliver’s, whose farm had been previously listed for sale
with the Snelgrove Land Co. At Oliver’s, Bateman says he told
Snelgrove that he believed Oliver’s farm was the one Garden
had direeted him to come and see After inspecting the farm,
and after Oliver had inspected Bateman’s farm, an exchange

was effected.
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As to when he attempted to secure Oliver as a purchaser for
Bateman's land, Snelgrove gave the following testimony :

Q-—As far as Mr. Bateman, the plaintiff in this action, is concerned,
he did not have from you the deseription of this land or the name of the
owner of it until he came up here and went to Lumsden with you! A,
No, he did not. Q.—And Mr. Oliver did not have any knowledge of Bate
man or Bateman’s farm until you got in touch with him when he came in
to see you after you received this letter of January 26th? A1 don't
think he had any knowledge of Bateman, I happened to mention his farm
casually.

Oliver in his evidence stated that he never heard Bateman's
land mentioned until Bateman came to his place. This statement
the trial Judge did not believe, as appears from the above quota-
tion from his judgment.

There is not an iota of evidence in the appeal book that
Snelgrove ever approached Oliver as an intending purchaser of
Bateman's farm until February 9, when he and Bateman went
out. He did not have Bateman's land for sale until he got the let-
ter of January 26. Prior to that time Garden had ecalled Oliver’s
attention, as an intending purchaser by exchange, to the land.
Bateman had actually left Wolseley and was on his way to inter-
view Oliver, for the purpose of making a deal if possible, when
Snelgrove, who up to that time had not communicated with

Oliver as an intending purchaser picked him up and took him
the last half of the journey. Had Snelgrove not appeared on
the scene at all, there does not seem to be much room for doubt

that Bateman would have made the balance of the journey to
Oliver’s alone, and would have concluded the deal just the
same. Under these circumstances, I fail to see how it can be
said that Snelgrove found the purchaser. The purchaser was
already found, and Bateman was on his way to see him before
Snelgrove made any move.

The appeal should, therefore, in my opinion, be dismissed
with costs.

Erwoop, J.A., eoncurs with Havrrain, C.J.S,

Appeal dismissed by an equally divided Court.
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DREIFUS v. ROYDS.

Supreme Court of Canada, Davies, C.J., Idington, Duff, Anglin, Brodeur and
Mignault, JJ. December 17, 1920,

Taxes (§ 111 B—125)—ASSESSMENT OF LAND—ONTARIO ASSESSMENT AcCT,
R.8.0., 1914, ci. 195, secs, 40 (1) axp 69 (16)—PRINCIPLE GOVERN-

8.C.

ING
The governing prineiple in assessing land under sec, 40 (1) of the Ontario
Assessment Aet, which enzets that “land shall be assessed at its actual
. value,” and under sec. 69 (16), which enacts that “the Court may in
determining the value . have reference to the value at which
similar land in the vicinity is assessed,” is to ascertain the actual value
of the land and an assessment which is made entirely on consideration of
the value at which other lands in the vicinity were assessed and where
the actual value of the land being assessed was disregarded will be sent
back to have the assessment made on the proper principle.

Statement. ArpeaL from the ruling of the Ontario Railway and Municipal
Board which set aside the assessment on appellant’s land made by
the County Court Judge and restored the higher valuation of the
Court of Revision. Reversed.

F. H. Chrysler, K.C. for appellant.
(7. F. Henderson, K.C., for respondent.
Davies, C.J. Davies, C.J.=—This is an appeal by the owner of two parcels of
land in the city of Port Arthur from a judgment of the Ontario
Railway and Municipal Board reversing a judgment of the District
Judge for Thunder Bay, which in turn had altered the judgment
of the Court of Revision confirming an assessment of the lands

in question.

The assessment of the two parcels of land had been fixed by
the Court of Revision at $32,000 and $28,000 respectively, being
at the rate of $300 per acre; the District Judge reduced these
assessments respectively to $10,700 and $9,300 being at the rate
of $100 per acre. The Ontario Railway and Municipal Board
restored the assessment fixed by the Court of Revision, namely,
$60.000, for the two parcels of land.

Unless it was clearly apparent that the Board from whose
judgment this appeal was taken had erred in its conclusions
either by adopting some wrong principle or in ignoring some right
one, I would not be disposed even if I had the power, to interfere
with its judgment.

They are men of great experience in dealing with matters of
the kind in question here and, as the hearing took place in Port
Arthur where the lands are situate, 1 assume they would have
an opportunity of inspecting them and those in the immediate
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vieinity and, in this way, would be better qualified than we possibly
could be to determine the actual value of the lands in dispute
and the weight to be given to the evidence as to the assessment
of these adjoining lands in deciding the actual value of those in
question here.

It is contended, however, that the Board erred in that they
disregarded the provision of the Assessment Act. R.S.0. 1014,
ch. 195, sec. 40, sub-sec. 1, requiring the lands to be assessed at
their actual value and in allowing undue weight to the evidence
respecting the assessment of the lands of the same kind as those
in question in the immediate vicinity.

The chairman of the Board, during the hearing of the appeal,
expressed himself stroagly, more than once, to the effect that the
Board’s duty was to find the actual value of the lands in question,
and I find it difficult to reach the conclusion that he erred in giving
undue weight to the assessments upon lands of the same kind in
the immediate vicinity of those in question. He seemed fully
to appreciate the finding of that “actual value” as the dominant
and controlling factor in determining the amount at which they
should be assessed.

But the evidence given before the Board wa most meagre and
unsatisfactory as to this “actual value” and the Assessment Act,
R.8.0. 1914, ch. 195, sec. 69, sub-sec. 16, expressly provides that,
in arriving at such actual value, consideration might be given to
the assessed value of lands of the same kind in the immediate
vicinity of those in question.

Whether undue weight was given to this evidence of the
assessed value of other lands of the same kind as those in question
in the immediate vicinity is very difficult to decide.

In view of the large amount involved and the very meagre
and unsatisfactory character of the evidence of actual value
given, some of my colleagues think that justice requires there
should be a rehearing of the case by the Board and fuller and

"

better evidence given of the “actual value” of the lands which the
Act requires. Under the circumstances, I am not disposed to
dissent from such a disposition of the appeal.

I think we are all agreed that the actual value of the lands
and that only can be assessed. That is the dominaat and con-

trolling factor which must determine the assessment, and it would
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seem as if the assessor failed to appreciate the fact and did not
bring before the Board the evidence necessary to enable it to
find such actual value but relied too much upon the subordinate
fact of the assessed value of adjoining lands.

Under all the circumstances 1 would agree to the reference
back to the Board with instructions to take further evidence
of the actual value of the lands in question, due regard being had
to the assessment values, unappealed from, of the lands of a similar
kind in the immediate vicinity ot those in question, in order to
arrive at the actual value of those in question.

It must not be assumed however, by this reference back to
the Board to fix the assessment upon the “ictual value” of the
land, that the statutory direction in arriving at that actual value
to consider the assessed values of .imilar laads in the immedia e
viciniiy o those under consideration, is to be ignored. On the
contrary, these values must have due coasideration and weight,
but they were evidently not intended by the Legislature to be
the sole or even the controlling factor in determining the actual
value of the 'ands being assessed. but simply a. one item of evidence
in reachiog that actual value which had to be cons.dered.

IoinaroN, J.:—The appell int is a non-resident owner of two
parcels of land situated in Port Arthur, one of 107 acres aad the
other of 93 acres, separated only by a highway running between
them. and thus together forming a rectangular block of 200 acres.

The respoadent is the Assessment Commissioner of Port Arthur
wao had these parcels placed on the _aid city’s assessment roll at
an assessed value of $300 an acre.

The said owner appealed from said assessment to the Court
of Revision for the muanicipality, which dismissed his appeal.

He then duly appealed to the Judge oi the District Court of
the Provisional District of Thunder Bay, who, after hearing
evidence (whic. for some reason or want of reason is not before
us) allowed the appeal and reduced the assessment to $100 an
acre.

It does appear from notes of his finding that appellant had
called two witnesses well acquainted with the | .nds in question
for many years, and well qualified to speak on the subject of real
estate values in the part of Port Arthur in question, who put the

value of the whole possible farm land, undrained, at $75 to $100 divided the
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an acre. One ot these men speaking from personil experieace,
indicates it would cost more to drain and clear and make pro-
ductive than it would be worth.

The Judge say Royds did not eall any witnesses

And then the Judge closed his remarks thus:

In my opinion, the value put by Mr. Schwigler and Mr. Tomkin is alto-
gether too high, and I cannot see where any owner can put these swamps and
muskegs to any use that would justify such a value. But on their evidence
I fix the assessment at $100 per acre and it is reduced accordingly

From that judgment the respondent herein appealed to the
Ontario Railway and Municipal Board, which reversed same and
restored the assessment made by said respondent.

The record of the proceedings before us indicates that counsel
appeared respectively for the appellant then, now respondent
herein, and for the respondent then, now the appellant herein.
Yet the proceedings were opened by Royds in person without
being sworn, so far as appears, though in regard to any others
called as witnesses the record indicates that each man so called
was sworn.

He began thus:—

As shewn on the blue print submitted, the parcels marked in red ink,
1,2 3,4, 5 and 6, form assessment subdivision 22, and parcels numbered in
red pencil 7, 8, 9, 10, 11, form assessment subdivision 32. We do not intend
in this particular appeal to burden this Court with witnesses regarding the
valuation. We do not wish to take up that matter at present, because as
you know since the war these things differ considerably, and we are going to
appeal to you as a matter of equity in the assessment of this property.

The Chairman: The reduction as made by the Judge stands unless we
) K
are satisfied that its actual value is more than the value fixed by him.

Passing that perfectly correct ruling of the chairman, without
heeding it, Royds launched out into something unusual on the
part of a witness, and which is somewhat difficult to understand,
but incidentally discloses, if it means anvthing, that he had in
mind to compare adjoining or adjacent blocks. of land (which had
been subdivided and partly built on, extending over a wide stretch
of such neighbouring territory) with these uncleared, unbroken,
unimproved non-subdivisions now in question.

He apparently conceived the idea of selecting such improved
subdivisions into small lots (assessable to different owners) and
making a total estimate of the whole of such assessments, and then,
computing the entire acreage of each of such tracts so selected,

divided the total assessment of each by its acreage so ascer-
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tained, and thus arrived at an assessment per acre exceeding the
assessment of the land now in question herein, thus satisfying his
own mind that he had made an equitable assessment.

The only vacant unsubdivided block considered at all lay
nearer the centre of the city and hence furnished no basis for a fair
comparison based on acreage.

He was asked, before he got started very far, as follows —

To the Vice-Chairman: Q. Is this property marsh lands? A. No. It
is straight back nearly directly west from the post office. There is one lot on

each side of the Dawson Road. The assessment against parcels 1 to 6 at the
time it was purchased by the owner were approximately $10,000; that was

in 1805,
To the Chairman: Q. That is the aggregate assessment? A. Yes, in
1895, and the aggregate assessment of that subdivision 22 at the present time

is $536,275.

To Mr. McKay: Q. What do you mean by subdivision 227 A. The land
west of High Street to the city boundary, subdivision 2 of Ward 2. That is
the assessment for the whole subdivision. It was assessed for $10,100 in 1895,
Parcels 7 to 11 were assessed approximately at $7,000 in 1895, and the assess-
ment in 1919 was $331,810. I have taken the whole block of land so as to make
the assessment appear more equitable, and I have taken the total assessment

against these lands.
To the Chairman: Q. It is actually assessment by subdivision lots?

A. Yes, but I have apportioned it out in the whole acreage, including streets,

lots and everything.
One and another asked questions but the results may be just

as inaccurate as when he denied the fact of those lands being marsh
lands.

I doubt if he really intended to swear as it reads, for if any-
thing is clearly proven in the case, these lands in question are
largely marsh lands.

Possibly his mind was running on his preconceived notion of
the other tracts he was speaking of a minute later. If so then
there was no fair comparison possible between the subdivisions
he referred to and the unsubdivided lands in question and, for
the purposes of this appeal, that is all that need concern us.

He seems aggrieved that appellant has not improved and
subdivided his lands, although, from all that appears, subdivision
within the city's bounds seems to have run, as elsewhere, far
beyond the bounds of prudence.

The only other evidence, if this and such like irrelevant talk
can be called evidence, given on behalf of appellant before the
Board appealed from herein, was a single witness who was called
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to prove that in 1911 or 1912 he tried to buy the land in question
from the appellant and he refused to consider any offer as he had
determined to keep his land for some relative, although the said
witness tried it on by steps up to $20,000 or £30,000 and even
£50,000. The latter figures evidently 1 suspect, were a joke

That witness on cross-examination testified as follows:

Q. You anticipated making a large profit? A, We wanted a subdivision
and we wanted to divide it up. It was close to the town, and the extension of
the railway out that way would make it a marketable property, if we spent a
little money on it. Q. What did you reasonably expect to make over your
figure of £50,0007 A. I could not tell you that now. This was a long time
ago. Q. Would you give that for it now? A. No. Q. At what price did you
anticipate putting the individual lots on the market? A. We had not made
up our minds; we would figure that out, We would fix a price according to
what it would cost, but Mr. Dreifus would not commit himself to any price
and we had to give him up. We corresponded with him for about two yenrs

He would not answer a letter for a long time after we had written him

The respondent would not venture to swear that the land
in its present state and in the state of the market when the assess-
ment was made, was worth, in the market, what he had assessed
it at, or to name a price.

His appeal ought, I respectfully submit, instantly to hav
been dismissed for want of evidence, but it was not.

The now appellant, therefore, was driven to calling three
witnesses who demonstrated by facts that the judgment of the
District Judge could not have been disturl ed by raising the assess-
went above what he had fixed.

The ruling which followed, and is now appealed against,
would maintain any assessment, no matter if double or treble
the actual value, so long as it could be argued that some other
property was assessed in like manner illegally and improperiyJ eyond
its value on same assessment roll and hence must be upheld.

Tht is not the meaning of the words “And the Court mayv, in
determining the value at which any land shall be assessed, have
reference to the value at which similar land in the vicinity is
assessed,” interjected in 1802 into the section from which the
sec. 69, sub-section 16, R.8.0. 1914, en. 195, relied upon, has come.

In the Assessment Act the predominating clause is that in
which, as the

chairman of the Board repeatedly suggested in the
course of the proceedings, the actual value is made the rule to be

observed.
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To reject this appeal would revolutionise the whole juris-

prudence established by many decisions during the 28 years since

the embarrassing subsidiary paragraph relied upon was quietly
introduced so long ago as 1802, and enable municipalities to

defeat through compliant assessors the very fundamental principle
of the Assessment Act.

Instead of the respondent bearing the onus of proof in such an
appeal as before the Board, it was the duty of the appellant assessor
to have established by evidence that the actual value of the land
in question had been that set down on the roll. If the practice
had been adopted of reporting the evidence given before the
Judge from whose judgment the appeal was taken, so that the
Roard could read it, that might not be necessary. Assuming,
however, as appears herein, that it formed no part of the record
before the Board, then clearly the appellant on a re-hearing must
bear the burden I indicate; in same manner as an appellant to
the Court of Revision must bear the burden of proving the assessor
in error. é

Then, if that primd facie is so established, the onus of proof R
may be shifted to the respondent.

It does sometimes so happen that the conflict of evidence
renders it difficult to determine. The actual difference of opinion
so made to appear may be slight and in such a case I conceive the
change of 1892 was designed to permit the appellate Court to refer
to the roll as an element to help to a solution of such a problem
as thus presented.

It was never conceived that it should be taken as the sole
guide, but only as a factor in the last resort to avoid, by the
allowance or disallowanee of the appeal, unjust consequences of
disturbing a roll clearly founded on the strictest effort to give full
force and effect to the imperative requirement of the Aet that
land, unless in the excepted cases, had been set down at its actual
value.

A roll that its maker does not pretend to have been so made
out is not available for any such purpose.

It certainly is remarkable that in a city of the size of Port
Arthur not a single person could be brought to say the assessment

was right on the basis of actual value,
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The pretence that there are no sales rather tends to shew there
is no value. Of eourse we ought to know that such is not the case.

It may well be that the actual value is low, indeed very low,
and, if you will, unexpectedly so, but whatever it is, according to
the judgment of witnesses competent to speak, their evidence inust
be the guide.

The absurdity of bringing forward evidence of a refusal to sell,
or worse still, of such a refusal in 1911 and 1912 when everyone
knows that estimated values then and eight or nine years later
are not identical, tends to shew, on respondent’s part, a rather
perverse way of looking at things, which, I submit, should not be
encouraged.

The appeal should be allowed with costs herein and hefore
the Board appealed from, and the judgment of the District Judge
be restored.

Durr, J.—S8ec. 40, sub-sec. 1, should be read with sec. 69, sub-
sec. 16, of the Assessment Act, R.S.0. 1914, ch. 195. Reading the
two provisions together I can entertain no doubt that the rule
given by them as the rule governing the Court of Revision in
hearing and determining an assessment appeal is that the assess-
ment is to be determined by the actual value of the land and that
for the purpose of arriving at the actual value of the land the Court

may refer to the assessment of land in the vicinity “similar” in
character and consider the value of such land as manifested by the
assessment. It is not necessary to attempt for the purposes of
this appeal any definition of the phrase “actual value” as employed
in this statute. It is very clear to me that the Board has proceeded
upon the theory that the enactment of sec. 40, sub-sec. 1, is modified
by that of sub-sec. 16 of sec. 69 and that the actual value for the
purpose of assessment may be something other than the actual
value in fact, the determination of which is governed by the
practice of the assessor as applied to similar lands in the vicinity.
This I think is an erroncous view. The governing enactment is
that of sec. 40, sub.-sec. 1, and the rule laid down by sub-sec. 16
of sec. 69, is a subsidiary rule which has been enunciated with the
object of facilitating the application of the goveming rule. The
assessment of ‘other lands may be referred to for the purpose of
ascertaining the actual value, that is to say as affording some
evidence of the actual value but only for that purpose.
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The appeal should be allowed and the matter referred back
to the Board to enable them to determine the assessment in accord-
ance with this principle.

AncGrLIN, J.:—The following concluding paragraph from the
opinion of its chairman contains the basis of the decision of the
Ontario Railway and Municipal Board allowing an appeal in this
case from the Distriet Court Judge.

The chief reliance of the appellant is the provisions of sec. 69, sub-sec. 16,
of the Assessment Act which so far as material reads “the Court may, in
determining the value at which any land shall be assessed have reference to
the value at which similar land in the vicinity is assessed.”

Under the authorisation of this provision, the appellant shewed that
parcel 4, the unsubdivided block above referred to, is assessed to a resident of
Port Arthur at $400 an acre; parcel 6, the subdivided parcel above referred to,
is assessed in the aggregate at $425 per acre; parcel 7, a subdivided parcel
lying west of parcel 8 and further than it from the centre of the city is assessed
in the aggregate at $400 per acre. No satisfactory proof was given that the
character and quality of the land embraced in parcels 5 and 8 were materially
different from the land in parcels 4, € and 7.

From this evidence the Board has reached the conclusion that there is
not such a disparity in the value of parcels 5 and 8 as compared with parcels
4,6 and 7, as to warrant the reduetion made by the learned District Judge, and

in the opinion of the Board the ssressment as confirmed by the Court of

Revision should be restored.

The principle involved in this passage is in my opinion clearly
erroneous. If it does not entirely ignore the paramount provision
of sub-sec. 1 of sec. 40, of the Assessment Act—that “land shall
be assessed at its actual value” it at least treats as dominant a
subordinate clause of sec. 69 (sub-sec. 16) which permits the Court
of Revision “in determining the value at which any land shall be
assessed (to) have reference to the value at which similar land
in the vicinity is assessed.”

Moreover this latter provision rests on the assumption that
the assessment shall have been made on the basis directed by the
Act, i.e., that land shall be assessed at its actual value. The
evidence of the assessor Royds shews that the roll in this instance
was not so prepared—that his idea in making his valuations was
that there should be such relative uniformity of assessment that
the burden of taxation “should be borne in an equitable manner”
—that a person situated as is the appellant “should be at least

willing to contribute his equitable share with the people who gave
his land the value it has.” Royds’ evidence as a whole demon-
strates that in preparing the assessment roll his purpose was not
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to assess land at its actual value, but rather to assure what he
deems equality of assessment, regardless of actual value. The
assessment of similar lands in the vicinity of those of the appellant
therefore do not in this case afford the eriterion of value which the
Legislature doubtless had in view when it provided that reference
might be had to them by the Court charged with “determining
the value at which any land shall be assessed.”

With great respect, the Board appears to have restored the
original assessment of %300 an acre, which the Distriet Court
Judge had reduced to £100, solely because “there is not such a
disparity in the value of parcels 5 and 8 (the subject of the assess-
ment under appeal) as compared with parcels, 4, 6 and 7 (similar
land in the vicinity) as to warrant the reduction made by the
learned Distriet Judge.” The Board would seem to have taken
the assessment of these neighbouring lands assumed in the absence
of evidence to the contrary to be of the same character as con-
clusive of the valuation that should be put upon the lands of the
appellant for the purpose of the assessment roll. Actual value,
of which there was some evidence, seems to have been wholly
disregarded. The decisions of this Court, Roman Catholic Arch.
Corp. of St. Boniface v. Transcona (1917), 39 D.L.R. 148, 56 Can.
S.C.R. 56, and Rogers Realty Co. v. Swift Current (1918), 44
D.L.R. 309, 57 Can. 8.C.R. 534, seem to me to be in point.

I would allow the appeal with costs and set aside the order
of the Board. Although at first disposed to restore the order of
the District Court Judge, which there is evidence to support, I
think on the whole the better course is to exercise the power
conferred by sub-sec. 2 of sec. 41 of the Supreme Court Act,
as enacted by 8-9 Geo. V. 1918 (Can.), ch. 7, and remit this case
to the Ontario Railway and Municipal Board in order that it may
fix the assessment of the actual value of the land as prescribed
by sec. 40, sub-sec. 1, of the Assessment Act.

Brobrur, J. (dissenting).:—I am not satisfied that the Ontario
Municipal Board have based their decision on some erroneous
construction of the law.

The law requires under the Assessment Act, R.S.0. 1914,
ch. 195, sec. 40, sub-sec. 1, that land should “be assessed at its
actual value.”
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The land in question covers a somewhat large area in the midst
of the city of Port Arthur, and has belonged for a great number
of vears to the appellant, who apparently keeps it for a relative
to whom he proposes to leave it in the future.

It is not subdivided into town lots.

Some vears ago the appellant had the opportunity of selling
this land for $50,000 and he would not consider favourably such
an offer. The land is assessed at about that sum.

The evidence is conflicting. Some witnesses say the property
ig not worth more than $100 an acre. On the other hand, it is in
evidence that it is worth far more than that. The members of the
Board held their sittings in the locality and saw the land and could
make as good an estimation as these witnesses. They came to
the conclusion that the property should be assessed at £300 an
acre. They base their judgment on a case of Lake Simcoe Hotel
Co. v. Barrie (1916), 11 O.W.N. 16, or at least they refer us to

the decision in that case.

In that case of Lake Simcoe, it is stated that value alone is to
be considered in making assessments and it is added also that the
proper guide is to be found in sec. 69, sub-sec. 16, of the Assessment
Act, providing that the Court may in determining the value at
which any land shall be assessed have reference to the value at
which similar land in the vieinity is assessed.

In the present case, the land not being on the market, we have
no sale price to guide us. It does not give any revenue; and we
cannot then have reference to the returns to determine the value
The Board considered the assessment at which the lands in the
vicinity were assessed. Different groups of lots of lands were
formed for making the comparison; and it was found that these
adjoining properties were assessed at four and five hundred dollars
an acre.

It seems to me that the appellant, in these circumstances,
cannot complain of the decision of the Board which assessed its
land at £300 an acre?

If T could read in the decision of the Board that they had
disregarded the actual value of the land and had based their
valuation only on the neighbouring property 1 would decide in
favour of the appellant. But as they failed to find out by sales,
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by the income or by other means the actual value of the property
and as the evidence of value given by witnesses was “little more
than guesses,” they found in the value of adjoining properties a
guide which the law itself declares could be considered

The appeal should be dismissed with costs

Migyaver, J.o—The only ground on which this Court has
jurisdiction to vary the valuation of property assessed, is that the
Court appealed from has proceeded upon an erroneous prineij i
sec. 41, Supreme Court Act #0 on this appeal from the Cntaiio
Railway and Municipal Board, which is the Court of last resoit
in the Provinee of Ontario on matters of assessment, it must be
shewn that the board, in allowing the appeal of the present yes-
pondent from the judgment of the District Judge, has proceeded
upon an erroneous principle.

There is no doubt that the respondent urged an erroneous

prineiple before the Poard when he contended that because of

municipal requirements the city of Port Arthur had to have a

certain amount of revenue and that therefore equity of assessiment
(whatever that may mean) would be the fair way. But the Poacd
does not appear to have proceeded on any such ground, so it is
unnecessary to consider it

However, the Foard clearly bases its judgment upon sub-sec. 16
of sec. 69 of the Assessment Act, R.S.0. 1914, ch. 195, which says

In other cases, the Court, after hearing the complainant, and the assessor,
or assessors, and any evideace adduced, and, if deemed desirable, the person
complained against, shall determine the matter, and confirm or amend the
roll accordinglv. And the Court may in determining the value at which #ny
land shall be assessed, have reference to the value at which similsr land in the
vicinity is assessed. And in all cases which come hefore the Court it may in-
crease the assessment or change it by assessing the right person, the elerk giving
the latter or his agent 4 days’ notice of such assessment, within which time he
must appeal to the Court if he objects thereto

The governing provision in the Assessment Act is see. 40,
sub-sec. 1, which is as follons: “Subject to the provisions of this

section, land shall be assessed at its actual value.”

Section 40, which lays down an imperative rule, is among the
provisions of the Act concerning the valuation of lands, while
see. 69 is in the part of the statute which deals with the Court
of Revision. Subsection 16 of sec. 69 is clearly permissive only,

and allows the Court, before which an appeal against the assess-
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ment is taken, to have reference, in determining the value at which

anv land shall be assessed, to the value at which similar land in

the vicinity is assessed.

Thus the imperative rule is that land shall be assessed at its
actual value, and that rule is binding on the Court. DBut in
determining the actual value of the land, the Court may have
reference to the value at which similar land in the vicinity is
assessed.

Careful reading of the reasons for judgment of the chairman
of the Board, has convinced me that undue prominence was given
by the Board to sub-see. 16 of sec. 69, while the imperative rule
of sub-sec. 1 of sec. 40 was apparently lost sight of. Fvidence
of the actual value of the land was given before the Boaid, but
this evidence was dismissed with the remark that “in view of the
fact that there is no movement in properties of this kind at present
or indeed since before the war, such estimates of value can be
little more than guesses.”

Other facts were also relied on by the learned chairman, such
as the assessment of the two parcels in question in 1915 at $104,500
without protest, and the further fact that when asked whether he
would take $50,000 for the property some 8 or 9 years ago, the
appellant stated that he did not wish to sell and was holding the
lands for a relative. It is noticeable that Meikle, who testified as
to this conversation with the appellant, savs, in answer to a question
put to him by the respondent’s counsel, that he would not give
that price for the property now. And the silence of the appellant
in 1915 is certainly not conclusive against him when he protests
the assessment in 1919, although it is possibly a circumstance to
be weighed.

I have therefore come to the conclusion that instead of con-
sidering what was the actual value of the land, the Board based
its judgment, to the exclusion of evidence of actual value,
permits the Court

on sub-sec, 16 of sec. 69, which merely
in determining the actual value, to have reference to the value
at which similar land in the vieinity is assessed. Giving to this
provision the prominence which the Board gives it, practically
nullifies the imperative rule of sec. 40, sub-sec. 1, and makes it
really the dominant rule, instead of being, what it is, a guide to
The result is that

the Cou t in determining the actual value.
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evidence of actual value was disregarded, and the assessment of
similar land in the vicinity was considered as the controlling
element in the passing on the appeal from the Distriet Judge,
whose judgment was based on evidence of actual value
#1 agree that the case should be referred back to the Board
in‘order that it may determine what the assessment of these lands
should be according to their actual value as required by the Assess-
ment Act. To that end the appeal should be allowed with costs.
Appeat allowed,

MUNROE v. GRANT.

Nova Scotia Supreme Court, Harris, C.J., Russell, Longley and Chisholm, JJ.
January 11, 1921
MortGAGE (§ 1 B—8)—DEED ABSOLUTE IN FORM—AGREEMENT OF EVEN
DATE—CONSTRUCTION-—DEED OPERATING A8 MORTGAGE
The defendant, J. Albert Grant, and others by deed conveved to the
worge 1. Munroe, and Donald Grant, deceased, from whom the
plaintiff Sophia Grant derives title, certain lands and premises and also
rents and royalties secruing to the grantors under the terms of a lease
made between then selves and the Fietou Charcoal Iron Co,  The deed
is ubsolute in form and the eonsideration is expressed 1o be $16,000
An agreen ent of even date with the deed and reci ing the fact of the
execution of the deed was also executed; and the plainiiffs rely upon the
agreen ent to shew that the deed though absolute in form was, as to the
sum of $4,127, part of the consideration, intended to operate ns a mortgage
The trial Judge held that the docun ents read together vested the property
described in Munroe and Grant, and that the deed and agreen ent did not
create a mortgage to secure the payn ent of the eash advanced by the
said par ies
I'he Appellate Division held, Russell, J., dissenting, that the deed was,
as to the $4,127, a charge upon the land and granted the usual order for
foreclosure

» annotations: “Conveyance absolute in form, ereditor's action
ch undisclosed debtor,” 1 D.L.R. 76; and “Competency and
sufficiency of parol evidence for the purpose of shewing that an instru
nent purporiing to be a deed was intended to operate as u mortgage,”
20 D.L.R. 125.)

ArpeaL from the judgment of Mellish, J., dismissing with
costs plaintiffs’ action as mortgagees of lands belonging to the
defendants by virtue of an absolute deed which was intended as
a mortgage. Plaintiffs claimed payment of a balance alleged to
be due or in default sale or foreclosure or possession. Reversed.

W.A. Henry, K.C., and H. K. Fitzpatrick, K.C., for appellants.

John Doull, for respondents.

Hagrmis, CJ.:—By a deed dated September 19, 1896, the
defendants conveyed to Donald Grant and the plaintiff, George
E. Munroe, their heirs and assigns, certain lands at Bridgeville
in the county of Pictou in consideration of the sum of $16,000.
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By an agreement of the same date between the same parties
this deed is recited and provision is made for the payment of the
£16,000 consideration by the grantees to the grantors, There
were judgments outstanding against the male grantors or some of
them for sums aggregating $4,127 and the agreement provided
that this amount should be advanced by the grantees to pay off
these judgments and the male grantors were to convey to the
grantees “by way of mortgage as security for said sum all their
personal property and chattels;”” and the agreement provided that
“said chattel mortgages shall be released whon said $4,127 are
paid to the parties of the first part as provided hereinafter.”

The lands conveyed were supposed to contain valuable iron
ore and the minerals therein were then leased to the Pictou
Charcoal and Iron Co., upon certain rents and royalties, and
the agreement referred to provided that the balance of the con-
sideration for the deed—apart from the $4,127—should be
contingent upon the rents and royalties and should only be payable
to the grantors from time to time as the rents and royalties were
received.  The agreement also provided that when the grantees
had received the whole $16,000 out of the rents and royalties they
were to reconvey the lands to the grantors or their wives reserving
certain mining rights to themselves. In the meantime the use
of the lands was reserved to the grantors,

The grantees also had the right to recoup themselves for the
$4,127 out of the renws and royalties upon which it was made a
first charge, concurrently with another sum which had previously
been made a charge upon the rents and royalties in favour of one
Lithgow.

The $4,127 was advanced and paid by the grantees and they
received $1,513.64 out of the rents and royalties and then the
mines ceased to be operated and have been idle for many years
The grantees now bring an action claiming the deed and con-
vevance to be a mortgage aad security for the $4,127 and they ask
for foreclosure and sale.

The trial Judge reached the conclusion that the $4,127 was
and was not

not repayable except out of the rents and royalti
secured on the lands and premises and he dismissed the action

and there is an appeal from his decision.
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It must at once Le admitted that the question, which is purely
one as to the construction of the agreement, is a difficult one
Taking the whole document into consideration 1 have reached
the conclusion that the £4,127 was a charge upon the lands

The $4,127 was a charge on the lands at the time of the con-
vevance and the plaintifis advanced the money to pay off the
judgments. Apart from the agreement they would have Leea
entitled upon making the paymeat to be subrogated to the rights
of the jllth:ml'm creditors There is lmllnim_' in the agreement
takiag away this right, but on the other hand there is a provision
that the male grantors shall convey to them “by way of .nortgage
as security for said sum all their personal property and chattels.”

There is also a [il‘ll\'i\illll in see. 10 of the agreement with
regard to interest being payable at the rate of 777 on $4,000 which
can only be referable to this amount of $4,127

I cannot see any reason why the lands themselves —as dis-
tinguished from the mineral rights—were conveyed to the plaintifis
unless it was as security for this advance

The whole object apart from this could have been accom-
plished by leaving the title of the land in the grantors and vesting
the mineral rights in the grantees,

The result of the decision of the trial Judge is to leave the
legal title to the lands as well as the mineral rights in the plaintiffs
and the use of the lands in the defendants. The plaintifis have
only paid out the $4,127 and have received back £1,513.64. The
balance of the consideration they have never paid and aever
will pay, because the miaeral rights are worthless. It seems
perfectly clear that if the lands were worth more than the balanee
due the plaintifis on the advance of $4,127, the defendants would
under the circumstances be allowed to redeem; and we eannot
construe the agreement differently beeause the lands are worthless,

It is suggested that there is no covenant to repay the $4,127
There would be no written covenant in the case of any absolute
deed which might under certain circumstances be construed in
equity as a mortgage, and here, of course, if the chattel mortgages
had been given they would have contained a covenant for payment.
Ihe absence of a covenant does not seem to be by any means
conclusive.  Nor does the faet that no time is fixed for repayment.
Under the circumstances it cannot be said that a reasonable time

has not elapsed.
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I would allow the appeal and grant the usual order for fore-
closure with costs here and in the Court below.

Russew, J. (dissenting)—The question to be decided in
this case arises out of transactions connected with a mining prop-
erty which seems to have included some lots of land as well as the
rights conferred by the mining lease. There was a deed of the
property absolute in form from seven grantors to two grantees
one of whom and a party claiming as heir at lawv of the other
are the plaintifis in the action. The consideration of the deed is
$16,000, but it is contended that, as to $4,127 of this amount
the deed must be construed as a mortgage to secure the repayment
of the amount.  If that sum stood by itself and were loaned by
the grantees to the grantors and nothing more were known of the
matter the deed would be construed as security for the loan. But
in the present case there is an agreement contemporancous with
the deed, executed between the same parties as those named in
the deed, except that the name of one of the several wives named
in the deed is omitted. The nature of the transaction must,
therefore, be determined by construing the deed and the agreement
together in the light of what we know of the circumstances of the
case which are very imperfectly presented. The agreemont makes
the payment of the purchase money, with the exception of the
$4,127, payable only in the contingency of the amount being
realised from the royalties derived through the operation of the
mine. It recites that three parties named in the agreement are
entitled to an undivided fifth interest in the property and that
the property is to be held in trust for them and the rents and
royalties paid over to them to the extent of their interest. It
further provides that the grantees in the deed, who, except as
aforesaid, are the parties of the first part in the agreement, shall,

upon the execution of the agreement, pay C. E. Grant the sum of
£4,127, which payment is to be concurrent with a payment of
£6,000 or whatever balance thereof may be due to John Lithgow
of Halifax. The relation of C. E. Grant to the matter is not
explained, but I should conjecture from the identity of the figures
that it was for the purpose of paying her that this sum was
advanced by the grantees in the deed. No explanation is forth-
coming as to the provision that three-fifths of the rents and
royalties are to be appropriated towards the payment of Lithgow
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and only one-fifth towards the liquidation of the $4,127 payable to
C. E. Grant. The grantors in the deed are to have the use and
occupation of the lands with the exception of the mines and
minerals, free of rent or charge for such occupation and when the
full amount of the consideration has been realised part of the land
is to go to C, E. Grant and part to M. A. Grant, provided that
it is expressly understood that the parties of the first part, who
are the grantees in the deed, reserve to themselves their heirs and
personal representatives the mine and minerals, ete., except as
provided in a subsequent paragraph under which at the expiration
of 2 years after the whole sum of $16,000 has been realised from
the mine and also interest at 77, on $4,000, the said parties of the
first part shall reconvey to M. A. Grant the one undivided fifth
share in the mine.

The provision that I have just referred to is not commented on
by the trial Judge, but it seems to me to completely dispose of the
contention that the deed should be construed as a mortgage.
Why should the mine with its veins, beds, seams, ete., become the
absolute property of the grantees if the conveyance is merely a
mortgage to secure the advances? When the “consideration”

is paid, that is when the loan, as this “consideration” is contended
by the plaintiffs to be, is repaid, the property conveyed by way
of security should go back to the grantors. If . be said that the
document is a mortgage as to the $4,127 but an absolute con-
veyance as to the balance of the consideration I ean only say that
such a mixture is outside of my experience and seems to me a
legal impossibility

There are sundry other provisions in the agreement which
need not Le referred to with the exception of one about to be
noticed. I have probably made a fuller reference to the agreement
than was necessary, but my purpose in doing so is to lay the ground
for the conclusion that the parties have by their own agreement
fully l‘\])l!‘.\‘ﬂl'(l their intentions with reference to the transaction
and the nature and extent of the various rights which were meant
to be ereated, so that there is really no field left for the operation
of the familiar principle under which, in the absence of an agree-
ment such as we have here, an Equity Court, on proof that a loan
has been made, will construe an absolute deed into a mortgage.

There is a provision that certain of the grantors in the deed,
not all of them as the trial Judge points out, shall, in consideration
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of the advance of $4,127 make a chattel mortgage of their personal
property as security for said sum which shall be released when
the said sum of $4,127 is repaid to the grantees in the deed. The
chattel mortgage was never made. But counsel for the plaintiff
bases on this provision an argument that the $4,127 was a loan
to be repaid by the borrowers and that the deed must therefore
be construed as a mortgage. 1 agree with the trial Judge that
this provision as to a chattel mortgage must in view of all the
other features of the transaction be construed to mean that these
intending mortgagors were willing to give security that the mine
would be sufficiently productive to enable the parties who had
advanced the $4,127 to get back their money in the way provided
for in the agreement, that is, from the operation of the mine.

The trial Judge makes the same suggestion with reference
to the provision for the assignment in a certain event of certain
shares in the capital of the Pictou Charcoal and Iron Co., but
that explanation does not seem to be required. The grantees are
only to hold these as security for Christie E. Grant,

On the whole I must say that the documents and the oral
evidence shed a very imperfect light upon the precise nature
of the tramsaction. The best conjecture I can make is that
the original owners of the property were anxious to raise money
for its development and the plaintiffs were willing to invest
that it was the expectation of all the parties that the property
could be made to pay, that the plaintiffs furnished ready money
to the amount of $4,127 on which they were eventually to receive
interest at 797, that the property was to be worked until $16,000
had been realised from the rents and royalties, that the surface
property should then be conveyed to Christie E. and M. A. Grant,
and the mining rights were to be the property of the plaintifis
absolutely. The motive of the plaintiffs for advancing the
$4,127 was that they should eventually become the owners of the
property with 79 interest besides on their investment. All
these expectations have been defeated by the comparatively
unproduetive nature of the property and there must be some
proceeding available for winding up the business and distributing
the losses, but there is no evidence upon which the transaction
can be construed into a loan on mortgage.

The appeal must, I think, be dismissed.

57 D.L.J
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LonGLEY, J., eoncurs with Harris, (')

Cmsnorym, J., (after setting out the faet: —The agreement,

as already stated, recites the making of the dec

, and the
amount of the consideration, namely, $£16,000.  Of this amount,
84,127 was advanced in eash by Munroe and Grant and went
to pay off judgments against the grantors or some of them,
which were a lien on the property. The mine at the time
was working and the parties intended that the consideration
other than the cash advanced should be paid from the produce ot
the mine.

In one of the recitals of the agreement it is stated “that pay-
ment of the said consideration except £4,127 shall be contingent
upon the above referred to rents and royalties;” from which
statement it is clear that repayment of the eash advance was to
be otherwise secured to Munroe and Grant

Section 2 of the agreement provides for the distribution of the
amount of the consideration for the mortgage, namely, $16,000
(excepting the $4,127) among the parties interested in the property
at the time the mortgage was made. Section 4 speaks of the
sum of $4,127 as an “advance made to pay off certain judgments
against the parties of the second part,” and it further provides
that certain of the grantors should give a chattel mortgage of

all their personalty as security for the said sum

This section is consistent with the idea that the sum was a
loan, repayment of which was to be secured independently of the
success of the mine. Section 8 provides that the parties of the
second part shall have the right to use and occupy the lands,
except the mines and beds of mineral and vegetable substances
without rent, and such oecupation is the ordinary incident of
mortgage transactions. Section 9 provides that when the full
amount of the consideration shall be realised out of the rents
and royalties, a reconveyance of the real estate shall be made
but the mines shall remain the property of Munroe and Grant

I should regard the conveyance of the fee as being by way
of security for the loan or advance of $4,127 as I cannot see any
other good reason for it.  Nor ean I see why Munroe and Grant
should advance that sum of money to pay off the judgment

creditors, unless they thought that so far as the advance was

concerned, they were at least putting themselves in as good a
position as the judgment creditors previously held.
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Taking the whole circumstances of the case as disclosed

in the evidence into consideration I think the deed must be
regarded as having been intended as a mortgage to secure the
cash advanced to pay off the judgments held by the ereditors,
which formed a lien on the property. The fact that the grantors
were left in possession of the real estate and were not required
to pay rent has been regarded as one of the more important
indicia of a mortgage. Marshall v. Steel (1873), Russ. Fq. Dec.
116. Nor must the covenant to reconvey the real estate to the
grantors after repayment of the advance be lost sight of. The
absence of a covenant to repay the principal sum with interest
is not a sufficient answer to the plantifis’ claim. One cannot
expect such a covenant in the case of a deed absolute in form,
nor is its absence from a formal mortgage a difficulty for, as Fisher

on Mortgages, 6th ed., p. 7, para. 8, puts it:-

It is usual in & mortgage to insert a covenant to repay the principal sum
with interest on the day fixed for payment and also to pay interest after default
80 long as the security shall subsist. But these were never necessary parts of
a mortgage, which implies a loan and therefore (except in the case of a Welsh
mortgage) a debt recoverable by action, and besring interest even if none be
expressly reserved

In my opinion the appeal should be allowed with costs of
appeal and trial and the plaintiffs should have an order for fore-

closure and sale. Appeal allowed.

GOLD v. STOVER.

Supreme Court of Canada, Davies, C.J., Idington, Duff, Anglin, Brodeur and
Mignoult, JJ. June 21, 1920

Conrracrs (§ IV B—335)—0pr1108 AGREEMENT—BREACH—N OTICE—ACTION
POR DAMAGES—TIME LIMIT—TENDER OF PURCHASE-PRICE

Where there has been a breach of an option agreen ent to purchase

land, the holder of the option may, upon receiving notice of the breact
bring an action for damages, although the time lin it naeed in the optior
has not expired. It is not necessary for him to tender the purchase-money
before bringing the action. The faet that the holder of an option t
purchase land has agreed to ussign a one-half interest to a third party

ering the full amount of damages f«
}le

t preclude him from r
breach of the option agreement, the holder of the option being alone
to bring action for the breach

[Stover v, Gold (1919), 48 D.L.R. 620, affirived in part.)

AvreaL from the judgment of the Appellate Division of the

Supreme Court of Alberta (1919), 48 D.L.R. 620 at 625, reversing
the judgment of Stuart J., 48 D.L.R. 620, and maintaining the

respondent’s action. Affirmed in part.
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A. H. Clarke, K.C., for appellant.

C. C. McCaul, K.C., for respondent.

Davies, C. J.:—I concur in the reasons stated by my brother
Mignault for dismissing the appeal with costs and the cross-appeal
with costs, subject, however, as to the latter, to a reference as
stated by him to determine respondent’'s damages if either party
80 desires.

Ivingron, J.-—The appellant and respondent executed the
following contract :-

This agreement made and entered into this thirteenth day of Novembers
A.D. 1916, by and between R. G. Gold of Minneapolis, Minnesota, party of the
first part, and C, C. Stover of Milk River, Alberta, party of the second part,
witnesseth:

The first party in consideration of one hundred dollars ($100) in hand
paid by the second party, the receipt of which is hereby acknowledged, agrees
and covenants with the second party to sell him the option to purchase the
following described lands, the North West Quarter (N.W. 1{), of Section Four
(4); all of section five (5); the north half (14), of section six (6), and the east
half of section seven (7), all in township three (3), range fifteen (15), west of
the fourth principal meridian, containing fourteen hundred and forty (1,440),
acres more or less iccording to Government survey thereof for the sum of
twenty-one thorsand six hundred and ninety dollars ($21,600

The secoud party shall have until March 1st, 1917, to pay the first half
of the above, and in case he fails to do so shall forfeit all money paid down
and this agreement shall become null and void.

The first party may have the right to sell the above property himself,
without advertising same or through other agents, and in case he does rell
at not less than sixteen dollars ($16), ver acre, and in such case shall pay
the second party three hundred dollars ($300), for such privilege

(Sgd.) R. F. Gowp
(Sgd.) C. C. Srover

The appellant on January 11, 1917, wrote the respondent

as follows:
Minneapolis, Minn
Mr. C. C. Btover,
Milk River, Alberta.
Dear Mr. Stover:-

As per my telegram to you, I herewith enclose you my check for $300 to
tuke up the option which I gave you on the Countryman property. I have
sold it to a pretty good man, who expects to handle it himself. You will have
to buy me a dinner on this. Please return option to me

Yours very truly,
R. F. Gouwn,

Jan. 11th, 1017, Treasurer

The foregoing contract though presenting some unusual
features clearly was made for a valuable consideration and hence
557 p.Lm
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valid, and binding the appellant to the due observance of all its
terms. He chose to disregard the due observance of the term
Gowp contained in the last clause thereof by selling through another

.. agent than the respondent, and to improperly announce to him
STOVER.

It is n
pondent a
his calling
oo tract, he 1
by the foregoing l(fl“‘l t.hc- sale of the property, as if made within that showul
the literal terms of the right reserved. And th

Upon the receipt of the said letter there enured to the res-

Idington, J

’ . ) . a as a certair
pondent a right of action for damages arising from said breach. sum as if

And as an outcome thereof there seems to have arisen, I most

respectfully submit, an anfortunate misapprehension of the legal

purchase.
Certain
results, for to comy
Stuart, J. (See 48 D.L.R. 620), after reciting the salient facts in
the story, seems to have overlooked the nature of the contract,

price namy
cidental wg
and reached the conclusion that there could be no damages for by the bres
such a breach of contract, unless and until the respondent had And ag
tendered the part of the purchase-money, which was to have months of
become pavable on March 1, 1917, advertising

The case of Hochster v. De la Tour (1853), 2 El. & Bl. 678, £16 an aere
118 .. 922, and many decisions in cases since, founded thereon All thes
seem to have been overlooked. to say that

The ecause of action arose for breach of said contract within It may
the principle upon which these cases proceeded, long before the assessp
March 1, 1917, and has been open to the respondent to pursue observed, t
ever since, can we say
The Appellate Division, 48 D.L.R. 620 at 625, properly set The mi
mislead als

aside the judgment of Stuart, J., but unfortunately seems to
until the re

have apyproached the assessment of the damages which the res
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certainly no
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which the respondent could have in fact received, because he had
before the breach, sold part of his chances of success to anothe

party vho had validly bargained with him for half the prospective
profits and thus became entitled to half the fruits of the adventui

which, in the legal result, means, of course, though obvious!
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Counsel

not so intended, half the sum receivable herein by respondent
under the assessment of damages allowed.

In so doing, in my opinion, the Court of Appeal erred gravel in filing a ¢
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It is not what the personal results to the estate of the res-
pondent alone or his personal profits might develop by reason of
his calling in the assistance of partners but what, on such a con-
tract, he was entitled to recover for the obvious breach thereof
that should have been the guide to the assessment of damages

And that seems to have been proceeded upon by assuming that
as a certainty, the respondent could have reaped in profits the same
sum as if he had in fact completed the anticipated contract of
purchase

Certainly that was an erroneous way of viewing the matter,
for to complete the contract he must have raised half the purchase-
price named in the option and thereby, and in many other in-
cidental ways, have incurred some expense of which he was relieved
by the breach

And again, he stood to have run the risk for two and a-half
months of the appellant selling by his own unaided efforts without
advertising any price he was at liberty to receive, of not less than
£16 an acre

All these and the like considerations render it very difficult
to say that the sum at which the damages were assessed is correet.

It may well be that even if the proper principles upon which
the assessment of damages should have proceeded had been
observed, the result would have been about the same, but how
can we say so?

The misapprehension of the nature of the eclaim seemed to
mislead also appellant’s counsel into contending that, unless and
until the respondent had tendered the price named in the option,

he had no right to relief and no right to damages because he had

not assented to the repudiation of the contract by the appellant.

I submit there is no foundation for such a contention and
certainly nothing in Roots v. Carey (1914), 17 D.L.R. 172, 49 Can
SR, 211, to uphold it.

Ihat was a case of specific performance in which this Court
held that as there had been no binding acceptance of the proposal,
or option given, there could be no such reliefl granted, and all said
therein by the majority so holding must be read in view of that
aspect of the case.

Counsel for appellant relied upon the conduct of respondent
i hling a caveat early in February, 1917, following the above
quoted letter of the appellant.
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No copy thereof appears in the case, but assuming it claimed
an interest in the lands in question, how can that in law affect
the actual outstanding liability of the appellant for breach of his
contract? Or the rights of respondent resting thereon?
The respondent seems to have had the impression that the
appellant had played him false in securing a purchaser by means
against which he had contracted, and to have assumed that thereby
the necessity for a tender was waived.
Certainly that would have been a contention much more
arguable than many of the several misapprehensions of the nature
of the contract, and the legal results flowing from the breach
thereof, which have been presented.
The respondent also seems to have supposed that in some way,
not very clear, he had by virtue of the breach become entitled
to an interest in the land by way of recovering damages.
Are we to deprive a man of his legal rights because he has
pursued an erroneous view of the method and means by which
they are to be enforced? I submit not.
And the only result of all that so transpired which we ought
to consider is that the parties, after pursuing such erroneous paths
and contentions, agreed that the claims for specific performance
should be abandoned, and respondent s claims and contention
be reduced to the claim for damages and rely upon the bond of
suretyship given to answer same.
In conclusion, if the parties wish, or either of them respectively
think, that the amount awarded by the Appellate Division, 48 1).
L.R. 620 at 625, is too much or too little to be allowed for such
a breach of contract as I have outlined, within the ordinary obligation wa
principles upon which damages are assessable for breach of contract, subject to it
such as I have indicated this is, and desire a reference to proceed arise. He n
upon such principles instead of the erroneous basis upon which to fulfil it by
the Appellate Division proceeded, I would allow such a reference of action for
at the risk to either so contending of costs following the result. have, as I viey
Possibly the parties may shrink, as counsel seemed to do, mistaken his
from the suggestion when made by me in course of the argument, but he did ne
and feel that they have had enough of the game of chance involved defendant’s 1
in a lawsuit. was permanel
The assessment of damages upon such a repudiation of the was at an en
contract by way of anticipatory breach has always been recognised “optionee.”
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as raising a difficult problem for those called upon to assess damages
for such breach.

In the event of neither of the parties desiring such reference
as suggested, the appeal should be dismissed with costs

In the event of either, or both, of them desiring a reference,
the costs of this appeal should await the result thereof. And, if
resulting in a substantial increase or diminution of the amount
found by the Appellate Division, costs thereof and of lho“upm-ul
should be awarded accordingly.

Durr, J.:—I concur with Idington J.

AxGLiN, J.—The defendant, appellant, comes into this Court
conceding the anticipatory breach or repudiation of contract
alleged by the plaintiff, which he had stoutly contested in the
provincial Courts. He seeks to avoid consequential liability
on & ground which appears not to have been taken below—viz.,
that the plaintifi elected not to treat the defendant’s repudiation
as & breach entitling him to bring action, but to maintain the
contract—thus keeping it alive for both parties and for all pur-
poses—and that he failed to take up the option before its expiry
by effluxion of time and had therefore no ground of action for
breach at that time.

I incline to think that such a velte face should not be permitted.
But if it be open to the defendant to take that position, in my
opinion it does not help him. Citing the judgment of Cockburn,
C. J., in Frost v. Knight (1872), L.R. 7 Ex. 111, at 112, he treats
the case as if it were one of breach of contract for sale and pur-
chase. But it was not that. The defendant’s contractual
obligation was to keep an offer of sale open for a definite period,
subject to its earlier termination on a condition which did not
arise. He broke that contract and put it out of his power ever
to fulfil it by selling the property to another. Thereupon a cause
of action for damages—the only cause of action he ever would
have, as I view the matter—vested in the plaintifi. He may have
mistaken his rights and sought relief to which he was not entitled
but he did not forego the right to recover whatever damages the
defendant’s breach of contract entitled him to. That breach
was permanent in its effects and, once committed, the contract
was at an end and could not be revived at the election of the
“optionee.””  The case was not one for election at all.
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Moreover, pending the action, some arrangement was made
whereby the claim for specific performance put forward by the
plaintifi was abandoned and a caveat which he had lodged to
protect any interest that he might have acquired in the property
was vacated in consideration of the defendant giving security
for such damages as the Court might find the plaintifi entitled
to recover. I rather incline to think that the basis of that arrange-
ment must have been that the plaintiffi’s right to maintain his
action for damages, if he could establish the breach of contract
(which he averred and the defendant denied), should be recognised,
and that if the defence now raised had been advanced at the trial
that understanding would have been proved.

In any event the defendant’s appeal in my opinion should
not succeed and must be dismissed with costs.

The plaintiff cross-appeals claiming that the damages awarded
should be increased from $3335 to $6,910. The Appellate
Division, 48 D.L.R. 620 at 625, found that the damage caused
by the defendant was the difference between the sale price men-
tioned in the plaintifi’s option and the actual value of the land.
That difference it found amounted to $7,110. But, because the
plaintiff had agreed to assign a one-half interest in the option to
one Madge, he was held entitled to recover only one-half of the
amount of the damages so ascertained, less $200 which he had
already received from the defendant. With great respect I think
the plaintiff was entitled to recover the entire damages—whatever
they were. The option held by him was not assignable at law
and no right of action against the defendant was vested in Madge.
Whatever equitable interest he may have acquired in the option,
or in the plaintifi’s rights under it, and whatever right he may
have as between himself and the plaintiff to require the latter to
account for the proceeds of any judgment he may recover, the
plaintiff alone was entitled to maintain an action for damages for
the breach committed by Gold and is entitled in that action to
recover the entire damages arising therefrom. The authorities
cited by Mr. McCaul are conclusive on that point. From those
damages, however, there should be deducted not merely the $200
for which credit was given by the Appellate Division, 48 D.L.R.
620 at 625, but $300, which was the sum actually received by the
plaintiff from the defendant at the time of the repudiation of: the
option.
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made But, again with profound respect, there would seem to have CAN.

v the been a misapprehension as to the measure of damages. The 8.C.

Gowp

perty as for the breach of a firm contract of sale. Now the option was S "'“‘
STOVER.

od to option was treated as unconditional and damages were assessed

urity on its face subject to the condition that, at any time before Stover
titled had taken it up, Gold might sell the property at a price not less
ange- than £16 per acre, provided he did so without the intervention
n his of an agent and without advertising, on paying to Stover £300 as
tract compensation for his loss in being deprived of the option. Since
lised, the property has been found to have been actually worth $20 an
trial acre the chance of this condition being fulfilled was by no means

negligible and an option subject to it was obviously of less value
ould than an unconditional contract of sale. It may well be that the

damages for loss of such an option would fall short of the £3,335
rded for which the plaintiff has judgment.

Anglin, J.

Nate But, inasmuch as the defendant has not appealed in regard
used to the quantum of the recovery, I would be disposed not to distuch
nen- the present judgment unless the plaintiff insists on our doing so.

and. If he is satisfied to accept it, I would dismiss the cross-appeal
the without costs.
n to But, although I understand that two of my colleagues share
the this view we do not constitute a majority. With some reluctance,
had because the appellant will hereby obtain relief which he has not
1ink sought, in order that an effective judgment may be pronounced,
sver I concur in the following disposition of the appeal and cross-appeal
law which, as I understand it, will meet the approval of my brothers
dge. Idington and Brodeur:
ion. The appeal will be dismissed with costs. Upon the cross-
nay appeal the question of damages will be referred to the proper
rto local officer should either party so desire and within one month
the file an election to take such reference. If a reference is not so
for taken the cross-appeal will be dismissed with costs. If a reference
| to is taken and results in the damages being assessed at more than
ties $3,335 the defendant will pay to the plaintifi his costs of the

ose cross-appeal and of the reference; if the damages be assessed at

200 $3,335 or less the plaintiff will pay to the defendant his costs of
the cross-appeal and reference.

the BropEUR, J.:—This is an action in damages arising out of an

option agreement by which Gold agreed to sell to Stover a property
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for a price of about $20,000. Gold, however, on the payment
of $300 could withdraw this option and sell the property to some
other person, provided he would not utilise the services of an agent.
Stover could exercise his option on or before March 1, 1917, and
would then have to pay half of the purchase price.

But, before Stover exercised his option, Gold advised him on
January 11, 1917, that he had sold the property to another person
and enclosed with the letter a cheque for $300 payable under the
terms of the option agreement.

As Stover had satisfied himself later on that the sale had not
been made in accordance with the terms of the option and that
Gold had utilised the services of a real estate agent to carry it
through, he filed a caveat to protect his interest in the lands in
February, 1917, and in October, 1917, he instituted the present
action in damages.

This action was dismissed by Stuart, J. (See 48 D.L.R. 620), on
the ground that Stover should have accepted the option and
tendered the money.

This judgment was reversed by the Appellate Division, 48
D.L.R. 620 at 625. Gold now appeals.

There was some question as to the construction of the agree-
ment but this point was not pressed before us. It seems to me
very plain that the agreement means that Stover could not sell
the property through agents; and it has been found by the two
Courts below that Gold sold the property through an agent, and
in that respect the findings of this fact by two Courts below should
not‘:be disturbed. The point which is now raised by Gold is that
Stover, instead of considering the agreement as terminated by
thetrepudiation, elected to have it specifically performed and filed
a caveat.

This point has not been raised by the pleadings nor in the Courts
below. It may be that if this issue had been tried circumstances
might have been adduced which would have set aside this con-
tention.

The respondent Stover cross-appeals on the ground that he
should receive not merely half of the damages found by the Court
below but all the damages. The damages seem to have been
ascertained as if the contract was a contract of sale between the
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parties and not a contract of option agreement. Both parties
are willing that this question of damages should be referred to
the Master to be fully inquired into. _

The appeal should be dismissed with costs with a proviso that
the whole question of damages be referred to the Master.

MigNavLr J.:—In this case both Courts were of opinion,
on the construction of the option to purchase granted by Gold
to Stover, that the former, during the interval of time given by
him to the latter to pay the first half of the purchase price, to wit,
until March 1, 1917, could sell the property provided he did so
without any advertising and without the services of any agent,
and for a price of not less than $16 per acre. I accept this con-
struction of the contract of option which does not appear to be
open to reasonable doubt,

I also agree with the two Courts in holding that, under the
circumstances disclosed by the evidence, Gold committed a breach
of his contract by selling the farm to Ponsford, inasmuch as,
although the price was for more than $16 per acre, the sale was
effected through an agent.

So far I am in agreement with Stuart, J., and with Harvey,
C.J., I respectfully however differ from the former as to the effect
of the breach by Gold of the contract of option he had given to
Stover. Stuart, J., dismissed Stover’s action because he had not,
on or before March 1, tendered to Gold the amount payable in
cash on account of the purchase of the farm. In my opinion no
such obligation was incumbent on Stover, for Gold, by his sale
to Ponsford, had put it out of his power to sell to Stover, or, to
the same effect, had definitely repudiated his obligation to sell
to Stover if the latter carried out the conditions of the option.
It does not appear to be open to Gold to answer that before he
had actually made a transfer of the land to Ponsford in the land
titles office, Stover had ample time to take proceedings under
his option to force a sale to him and to file, as he actually did, a
caveat to protect his right to a transfer of the land. The breach
by Gold of the option and his sale to a third party gave Stover
the right to claim immediately the damages suffered by him in
consequence of this breach, and in my opinion, he was not obliged
to make a tender to Gold, when the latter had sold the property
to a stranger.
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There is therefore only a question of damages at issue, and
although Stover unnecessarily alleged that he was still ready to

carry out the option and to fulfil all its conditions, his action

against Gold was for damages. It is true that Stover asked for a

lien against the land for the amount of the damages, but, at least

since a bond was furnished him, the question is reduced to one of
damages, and no such lien has been granted him.

The Appellate Division found that Stover could have sold the
land for $20 per acre, making a profit of $7,110, but inasmuch as
one Madge had promised to furnish him the money to purchase
the land on condition of obtaining a half interest therein, Stover
only obtained a judgment for one-half of the above sum, to wit,
$3,355, as being the amount of his share in the profit to be made
on a resale, and now Stover demands the whole $7,110 by his
cross-appeal.

Very respectfully, I canmot agree with the view adopted by
the Appellate Division. It may well be that Stover would have
had to pay Madge one-half of the profit made by a resale, or of
any damages recovered by him from Gold, but this is on account
of an agreement between him and Madge, to which Gold was no
party. As between Stover and Gold, I think the latter is not
entitled to any deduction by reason of the agreement between
Stover and Madge. I discussed a somewhat similar situation
recently in Bainton v. John Hallam Lid., (1920), 54 D.L.R. 537, 60
Can. S.C.R. 325.

This however does not mean that Stover is entitled to the
same amount of damages as if he had made with Gold an agreement
of sale which Gold had refused to carry out. He had only an
option, under which Gold could sell if he obtained an offer of at
least $16 per acre, without any advertising or the services of any
agent, and then Stover was only entitled to $300 which Gold
actually paid to him and which he has not returned.

The acceptance by Stover of Gold’s cheque for $300 does not
prevent the former from claiming full damages for the breach of
the option, for this acceptance was induced by Gold’s assurance
that the sale to Ponsford had not been made through an agent,
but clearly the only damages which Stover can obtain is for the
breach of an option which reserved a right of sale to Gold until
Stover took up the option by paying on or before March 1 half
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ie, and of the purchase price. Under these circumstances the measure
ady to of damages is the value of Stover’s right to purchase, qualified as
action it was by Gold’s right to sell to a stranger, provided the sale was
d for a not advertised or made through an agent. On the construction

Sl‘«t\ll-le.
it least of the option, it looks as though Stover himself had in view the

one of sale of the property as agent for Gold, his commission being the
excess of the sale price over and above the price mentioned in the

Mignault, J.

old the option, and this construetion is fortified by the words “or through
wch as other agents”” in the last paragraph of the option, but be that as
urchase it may, the right of Gold to sell himself must be regarded as
Stover substantially diminishing the value of the option acquired by
to wit, Stover and of which he was deprived by the latter’s sale to Ponsford.
e made In this view of the case, the position taken by the parties

by his before this Court must be considered. Gold contended that

Stover by his caveat and subsequent conduct had insisted on the
ted by agreement being specifically performed, and was deprived of any
Id have right of recovery inasmuch as he had not tendered half of the pur-
e, or of chase price before March 1. Stover considered the measure of
account his damages as being the same as if he had obtained a firm contract
was no for the purchase of the property instead of a restricted and qualified

r is not option. Both parties have therefore misconceived their legal
between position. Under these circumstances, I think Gold’s appeal is
ituation clearly unfounded and should be dismissed with costs.

. 537, 60 Stover’s cross-appeal involves the question whether, having

been deprived of a restricted and qualified right of purchase—
| to the which he might have lost in case of a sale by Gold in accordance
reement with the option, and then his damages were fixed at $300—he
only an is really entitled to more than he obtained in the Appellate Division

fer of ut on a basis which I respectfully think was erroneous. After full
g of any consideration, I have come to the conclusion that, if either party
ch Gold desires, there should be a reference to the proper local officer to

determine the amount of damages to which Stover is entitled,
does not the whole as stated in the judgment of my brother Anglin.

yreach of Appeal dismissed.
ssurance
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g for the
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BLIGH v. GALLAGHER.

British,Columbia Court of Appeal, Macdonald, C.J.A., Martin, Galliher,
£

McPhillips and Eberts, JJ.A. January 4, 1921.

Conrraces (§ 1 C—26)—To WILL PROPERTY—SUFFICIENCY OF CONSIDERA-
TION — AGREEMENT — PROOF — SUBSEQUENT WILL—STATUTE OF
Fravns,

Where a testator makes and executes a will, leaving all her property
to a certain person in pursuance of an agreen ent, whereby such person
agrees to keep such testator and look after her until her death, and the
testator actually lives and has her home with such person until her
death, there is an enforceable contract which cannot be set aside or

rendered nugatory by a subsequent will,
[Maddison v. Alderson (1883), 8 App. Cas. 467, distinguished; Ham-

mersley v. De Biel (1845), 12 Cl. and F. 45, 8 E.R. 1312, followed.]

AppeAL by plaintiff from the judgment of Murphy, J., in an
action for specific performance of a contract. Reversed.

N. R. Fisher, for appellant; J. Martin, K.C., for respondent.

Macponarp, C.J.A.:—The contract upon which the plaintifi’s
claim rests, has, I think, been proved, and the plaintiff’s evidence
has been sufficiently corroborated by other material evidence.
Great care must of course be exercised by our Courts to guard the
estates of deceased persons against fraudulent claims put forward
by persons whose evidence cannot be met by that of the other
alleged contracting party. What was a rule of prudence with the
Chancery Judges in England has been made a statutory one here.
One must therefore scan with a watchful eye what the plaintiff
has sworn to and what other witnesses called to corroborate her
evidence have sworn to. The effect of the plaintifi’s evidence
shortly stated is as follows:—

She was asked under what circumstances the arrangement

between her and the deceased was made and said:—

Well, she (the deceased) said that she was afraid to be alone and her son
had put her out and she wanted to find a place to make a home for the balance
of her years.

Plaintiff was not then able to take her and the deceased came
back shortly afterwards and again requested to be taken into
plaintifi’s home. The plaintiffi’s evidence then proceeds:—

I decided to take her, and she said she had very little ready money but
she would pay me 5 or 6 dollars a month or more if she could and would make
her will to me for the balance for her care, and that was what was agreed upon.

The deceased was provided with a home and care during the
balance of her life, about 2 years. She actually made a will in
conformity with the promise set out above but before her death
and unknown to the plaintiff she revoked the will and bequeathed

per
No
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her property to her two sons. The evidence with regard to the
making of the will is im ortant because it connects the will with
the contract and corroborates the plaintifi’s story. It is the
evidence of George Warton. He said:—

Before the will was made, she (the deceased) often asked me if I would go
down with her to make her will, that she had agreed to make a will to Mrs.
Bligh for her keep and home. She wanted to know if I would go with her and
act as executor.

There is other evidence corroborating the evidence of the
plaintiff but I do not think it is necessary to refer to it. There
is no suggestion in this case of undue influence or want of capacity
or of intelligence on the part of the deceased. The trial Judge
appears to have relied very strongly upon language used by Lord
O’Hagan in Maddison v. Alderson (1883), 8 App. Cas. 467. The
only question decided in that case was as to whether there had
been part performance so as to take the contract out of the Statute
of Frauds, a question which does not arise in this case at all,
as it was stated by counsel that the statute was not relied upon.
Whether that statute could have any application to this case or
not I am not called upon to enquire into. True, in the case just
mentioned, their Lordships made some observations in regard
to the sufficiency of the contract, but these observations are
entirely obiler; they are entitled nevertheless to very great respect
but the facts of that case were not nearly so favourable to the
plaintiff as they are in this case. In this case the plaintiff relies
upon a distinet promise to make a will in consideration of the
plaintiff taking the deceased into her home, providing her with
rooms on payment of very small sums, caring for her for the
balance of her years, upon the promise aforesaid to make a will.

What took place cannot, in my opinion, be read as a mere
revocable intention to make a gift. It is sufficient in support
of her right of action to refer to Hammersley v. De Biel (1845),
12CL & F. 45, 8 E.R. 1312. The authority of that case has never
been questioned and it has been relied upon in many subsequent
cases,

The plaintifi in her statement of claim asked for specific
performance of the contract not for damages for breach of it.
No merely technical questions were raised during the argument,
the only question argued was as to whether the contract had been
made out or not and sufficiently corroborated. I gather from
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the evidence that the executors under the second will got in the
estate which realised some $2,077, and there is an intimation in
the evidence that this money has been disbursed in some way
with the exception of $800. It is therefore evident that specific
performance canmot be ordered even if the property involved were
such as to make that the proper remedy. The plaintiff of course
is entitled as against the executors to damages to the full value
of the property which had been promised her under the first will.

While in terms the statement of claim does not ask for damages
for breach of contract, yet all the facts are before the Court and
no objection at all has been taken by counsel in respect of the
form in which relief is sought. I would therefore amend the
statement of claim and give the plaintiff damages as aforesaid
and direct a reference to the District Registrar of the Supreme
Court at Vancouver to ascertain what deduction should be made
from the said sum of $2,077, for debts, funeral and testamentary
expenses of deceased over and above the legacies, other than the
legacy to the plaintifi mentioned in the first will, and which
amount to the sum of $70 and the head-stone $100, which I think
I must infer plaintiff assented to having dedueted from the property
to be devised to her.

The plaintiff should have costs here and below and the costs
of the reference.

Magrmin, J.A., would allow the appeal.

GarLummer, J.A.:—In this case I am unhesitatingly of the
opinion that the appeal should be allowed.

I refrain from passing any strictures upon the fact that we
find an old woman 68 years of age and subject to epileptic fits,
practically on the street without a home, though one of her sons
with whom she had lived still resided in Vancouver, not knowing
what may have led to such a condition.

However, be that as it may, while in that condition the deceased
came to the home of the plaintifi and as the plaintiff alleges
entered into an agreement with her by which the deceased was
to have two rooms at $6 per month, to have a home with her during
her life and when her misfortune overtook her was to be properly
cared for, in consideration of which the deceased would make a
will in favour of the plaintiff, which, with the exeeption of the
reservations in the will, was to leave the plaintiff the entire estate
of the deceased at her death.
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n the Such will was duly made and attested on or about the month
jon in of Novemberg or December, 1917. This is sworn to by the plain-
Y way tiff herself and corroborated by the evidence of defendant
yeifie Gallagher, who took the instructions and drew the will and saw ““.l".:h““.
| were to its execution in proper and legal form and who was named

pourse one of the executors, as well as by the witness Warton, who was

Gallibher, J.A

value also named an executor.

vill. It is suggested that this will was not drawn in pursuance of
mages any agreement but I do not think it requires any stretch of
it and imagination in this case, to conclude that it was so drawn, rather
of the than that it was a mere whim to bequeath her property to a

d the stranger who was kind to her.
resaid But fortunately, we are not without evidence in that regard.
preme There is first the condition of the deceased without a home

made and subject to the infirmity mentioned; there is the evidence
mtary of the plaintiff herself and there is in corroboration, the evidence
i the of Warton, in these words:—

which Well, before the will was made she (meaning the deceased) often asked me
think if 1 would go down with her to make her will, that she had agreed to make a
operty will to Mrs. Bligh for her keep and home.

) And Mrs. Bumns: “She said any one that looked after her in her

» costs last days, they were to have all that was left after her funeral

expenses were paid,” and again: She said “She spoke of Mrs,

Bligh and said that she had arranged everything, that if anything

of the happened to her at any time Mrs. Bligh would have everything.”

This evidence of Mrs. Bumns is not as direct as that of the

at we witness Warton but fits in with the evidence of the plaintiff to

ic fits, some extent. Moreover, there is the proved fact that a will was

e — actually executed in the terms of the alleged agreement although

rowing not stating that it was in pursuance of any agreement, and this
is in itself a cireumstance to be taken into consideration.

wceased After all it is for the Court to decide after making all due and

alleges proper allowance and observing all safeguards thrown around

»d was claims against the property of a deceased person to determine

during what evidence is sufficient to warrant them in maintaining any
roperly such claim and in my opinion that onus has been discharged by
aake & the plaintiff.,

of the Some months after making the will referred to, the deceased,

) estate while still an inmate of plaintifi’s home, made another will revok-
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'3 .'_C ing the will in favour of the plaintiff, but continued to live with T
& C.A.  and be cared for by the plaintiff up to the time of her death. of the
| Seas This will was also prepared by the defendant Gallagher who and a
¥ Gassousn, With one of the sons of the deceased, was named executor and M
i — such last mentioned will was duly probated. Murp
B Galiber 34 he plaintiff knew nothing about this subsequent will until be dis
M :“2‘ told by the sons a day or two after the funeral, who informed the enforc
X! o plaintiff that she could do nothing but that she had better send re Fic
i g‘ in a bill for expenses which she did, believing she had no other (after
i remedy. This was not even paid although to use the words of " r:
b 'i;;a the sons as stated in the evidence: “Why,” they said, “it certainly %o ontl
8 i?.; ; is an awful state of affairs, but never mind Sister, we will see you must b
‘;. '52 'v p‘id." seems |
% The will in favour of the plaintiffi could not be produced. :8_,?‘:
f; Gallagher had delivered it to the deceased but had at the time In
i taken a copy which was either destroyed or mislaid and could Joassl.
not be found and the original itself, if it still existed, was borne N
away by the sons in the trunk of the deceased after the funeral. liminar
That such a will was executed, however, is not in dispute. I"l:;::;’;
Now, if the will was executed in pursuance of that agreement Court ¢
(and I so find) there is an enforceable contract which cannot he not say
set aside or rendered nugatory by a subsequent will. be "‘f"
The trial Judge relied upon the suthority of Maddison v. B

Alderson, 8 App. Cas. 467. On the facts of that case their Lord-

ships were inclined to the view that no contract had been estab-
lished but assuming that there was such a contract there was no ABI
Suprem

part performance unequivocally referable to a contract so as to
exclude the operation of the Statute of Frauds.

In the case at Bar, I have already stated that the evidence
is sufficient to establish a contract. The Statute of Frauds
although pleaded was not argued or insisted on before us.

The estate of the deceased consisted of two mortgages on real
estate which have since been paid off, the defendant Gallagher
as one of the executors having received the moneys amounting in
all to $2,077.11.

As specific performance cannot be decreed under the circum-
stances, and as the evidence discloses that breach of contract is
the proper remedy we should, I think, amend the pleadings to
conform to the evidence.

Hicuw
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There should be judgment against the executors for the value
of the estate which came into their hands less all proper deductions
and a reference to the Registrar to take the accounts.

McPuiLues, J.A. (dissenting):—I am of the opinion that
Murphy, J., arrived at the right conclusion and the appeal should
be dismissed. The onus was upon the appellant to establish an
enforceable contract and that onus was not discharged—In
re Fickus; Farina v. Fickus, (1900] 1 Ch. 331, Cozens-Hardy, J.
(afterwards M.R.), said, at pp. 334-335:— g

A mere representation that the writer intends to do something in the
future is not, though the person to whom it is made relies upon it, sufficient
to entitle that person to obtain specific performance or damages. There
must be & contraet in order to entitle the party to obtain any relief. This
seems to me to result from the judgments of the House of Lords in Hammersley

v. De Biel, 12 Cl. & F. 45, 8 E.R. 1312; Jorden v. Money (1854), 5 H.L. Cas.
185; 10 E.R. 868; and Maddison v. Alderson, 8 App. Cas. 467.

In Ungley v. Ungley (1877), 5 Ch. D. 887, 46 L.J. (Ch.) 854,
Jessel, M.R., said (see 46 L..J. (Ch.))—

Now as to the facts; and before dealing with them 1 make this pre-
liminary observatien, that the decision of the Judge, who has had the ad-
vantage of seeing the witnesses and hearing the evidence, ought not to be
lightly overruled, and the case should be an exceptional one to induce the
Court of Appeal to interfere with the view he has taken of the evidence. 1 do
not say that the Court of Appeal should never do so, but a strong case must
be shewn to justify such interference.

Eserts, J.A., would allow the appeal.
Appeal allowed.

ABELL v. MUNICIPAL CORPORATION OF COUNTY OF YORK.

Supreme Court of ¢ anada, Davies, C.J., Idington, Dufi, Anglin, Erodewr and
Magnault, JJ.  December 17, 1920,
Hicuways (§ 11 20)—Dux ¢ oWNER—ONTARIO MUNICIPAL AT,
(191 & 4 GE + CH, CARED T RESERVED AND EXISTING
A OF PASSING—RIGHTS OF & SSOR IN TITLE.
Nec 133 of the Municipal Act (1913), 3-4 Geo. V., ch. 43, Ont.,
provides that “the soil and freehold of every highw hull Fe vested in
the corporeticn of the municipality or municipalities,” and by sec. 432,
“All roads dedieated by the owner of the land to public use” are declared
to Le “common and public highways,” The passing of this legislation
and the repenl of 3 Edw. V1L, ch, 19, which wus current with it, does
not take away an easement of corrying a will raceway across o highway
constituted solely by the dedication of the predecessors in title, who
u.lninurl) had reserved such easen ent, which was in existence at the
ulnc the legislation wak passed and through whom the present owrer
clans,
_|Abell v. Village of Woodbridge and County of York (1919), 46 D.L.R.
513, reversed. See Annotation, Private Rights in Highwiys antecedent
to Dedieation, 46 D.L.R. 517.]

6—57 p.L.R.

Buicu
v
(GALLAGHER.

McPhillips,J.A.




v.
MunicipaL
Corrora-
TION OF
County or
York.

Davies, CJ.

Idington, J.

Dominion Law Reports. [57 D.LR.

ArpeAL by plaintiff from the judgment of the Ontario Supreme
Court, Appellate Division (1919), 46 D.L.R. 513, which reversed

‘the judgment of Masten, J. (1917), 37 D.L.R. 352, in an action to

establish the right of the appellant to maintain a raceway in
connection with his mill property under the surface of a highway
in the village of Woodbridge. Reversed.

H. J. Scott, K.C., for appellant.

T. H. Lennoz, K.C., for respondent.

Davies, C.J. (dissenting) :—The contest in this case is as to the
right of the now appellant to maintain a raceway in connection
with his mill property under the surface of a highway called Pine
street in the village of Woodbridge.

The question in dispute depends upon the proper construction
of sec. 433 of the Municipal Act, 3-4 Geo. V. 1913 (R.8.0. 1914,
ch. 192). That section reads as follows:—

433. Unless otherwise expressly provided, the soil and freehold of every
highway shall be vested in the corporation or corporations of the municipality

or icipalities, the il or ils of which for the time being have
jurisdiction over it under the provisions of this Act.

The law applicable down to the enactment of this section was
3 Edw. VII. 1903, ch. 19, sec. 601, and is as follows:—

601. Every public road, street, bridge, or other highway, in & city, town-
ship, town or village—except any concession or other road therein, which has
been taken and held possession of by any person in lieu of a street, road or
highway laid out by him without compensation therefor—shall be vested in
the municipality subject to any rights in the soil reserved by the person who
laid out such road, street, bridge or highway.

It is not contended that there was any express reservation

of appellant’s rights within the meaning of those words in section
433

Agreeing as I fully do with the reasoning of Meredith, C'.J.0.,
who delivered the judgment of the Appeal Court (1919), 46
D.L.R. 513, 45 O.L.R. 79, concurred in by Maclaren, Magee and
Hodgins, JJ.A., I would dismiss this appeal with costs.

The Legislature has since altered sec. 433 and its proper
construction is now not of public importance, and as I have
nothing material to add to the Chief Justice’s reasons for judgment,
1 content myself with simple concurrence ‘therein.

IpiNaToN, J.:—The question raised herein is whether or not
the appellant’s easement of carrying a mill raceway across a high-
way constituted solely by the dedication of the predecessors in

of tl
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title, through whom appellant claims, who obviously had reserved
such easement, has been taken away by sec. 433 of the Municipal
Act, 34 Geo. V. 1913, which reads as follows:—{See ante p. 82.]

I should be very unwilling to assume that the Legislature
ever intended to exercise its undoubted but extreme power of
taking any man’s property and transferring it to another without
due compensation. I cannot think that it intended deliberately
to do so as is contended for herein. Such legislation, if ever
attempted, must be construed in the most restricted sense.

Much stress is laid upon what is claimed to be the clear meaning
of the language used.

The introductory words, “ Unless otherwise expressly provided,”
are read by those urging this view as if it were absolutely necessary
to have the express provisions framed in the form of a deed or
other instrument of that sort.

It seemed at the close of the argument as if respondents were
willing to concede that, for example, a statutory right of a railway
crossing or running along the highway might be such an express
provision. But why so? Surely that sort of provision is often
beyond the legislative jurisdiction of the Provincial Legislature as
much as any private grant.

It is not an express provision within the power of the Legis-
lature, much less within the literal meaning of the words in ques-
tion in the connection in which they are used; which would seem
possibly to imply something expressly provided by the Legislature.

Passing this more or less arguable proposition, I am decidedly
of the opinion that unless the narrow limits suggested thereby
or something akin thereto is to be adhered to, the words “other-
wise expressly provided” are quite comprehensive enough to
cover a claim such as the reservation of this easement claimed by
appellant, and all other rights established by law as that is; just
as effectually as those created by other statutes for purposes of
railways crossing or running along the highway or the use of parts
of the soil by watermains of water supply companies, and such like.

All such like rights would be obliterated by maintaining the
interpretation of the Appellate Division of the Supreme Court of
Ontario of the said section, unless resting upon the provision of
some Dominion legislation.

CAN.
8.C.
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I agree so fully with the reasoning of Middleton, J., in his
dissenting opinion that I need not enlarge.

I do not think that the amending Act, 9 Geo. V. 1919, ch. 46,
in any way helps or hinders either side in such a case as this
pending at the time it was passed. Counsel for the respondent
after taking his point having had time to consider the objections
thereto, with commendable frankness, admitted so on resuming
his argument.

I think the appeal must be allowed with costs throughout and
the trial Judge’s judgment restored but not to go into effect for 6
months in which, meantime, if so advised, respondent can remedy
the wrong or expropriate appellant’s property in the said easement.

Durr, J.:—This appeal turns on a dry question of law, namely,
the application of sec. 433 of the Ontario Municipal Act, 34
Geo. V. 1913. The section is in the following words:—[See judg-
ment of Davies, C.J., ante p. 82.]

This section replaced sections 599 and 601 of the Municipal
Act, 3 Edw. VII. 1903, the text of which was in these words:—

599. Unless otherwise provided for, the soil and freehold of every highway
or road altered, amended or laid out according to law, and every road allow-
ance reserved under original survey along the bank of any stream or the shore
of any lake or other water, shall be vested in His Majesty, His Heirs and
Successors.

601. Every public road, street, bridge or other highway, in a city, town-
ship, town or village—except any concession or other road therein, which has
been taken and held possession of by any person in lieu of a street, road or
highway laid out by him without compensation therefor—shall be vested in
the municipality subject to any rights in the soil reserved by the person who
laid out such road, street, bridge or highway.

It has been held by the majority of the Appellate Division
that the effect of the legislation of 1913 is to abrogate rights
existing at the time the legislation was passed secured by the
provision of sec. 601 that the interest vested in the municipality
shall be “subject to any right reserved in the soil reserved by the
persons who laid out such road, street, bridge or highway.”

Sections 599 and 601 of the Act of 1903 have had a place in
the Ontario Municipal legislation for many years and have been
the subject of a good deal of discussion and the general effect
of the decisions appears to be correctly stated by Biggar's Muni-
cipal Manual, at 818, namely, that as regards highways created
by dedication ““the soil and freehold” were vested in the muni-
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in_his cipality subject as in that sec. 601 provided. In this general
view of sec. 601 the Act of 1913 effected, as regards such highways,
no change in the law presently relevant, unless, as has been held  pgg..
by the Appellate Division, by repealing sec. 601 it did as regards A\lvnllj'cwu
such highways abrogate the rights secured by the language above Corrora-
quoted. T am unable myself to agree with this conclusion and I {ines op
think that sec. 14, sub-sec. c., of the Interpretation Act, R.8.0. York.
1914, ch. 1, points to the principle which ought to be applied if  Dus, 3.
indeed its language does not expressly cover the case. That

section is in these words:—

emedy 14. Where an Act is repealed or wherever any regulation is revoked, such

»ment. repeal or revocation shall not, save as in this section otherwise provided,

ely, : L
ot o (e) Affect any right, privilege, obligation or liability aequired, accrued,
i, 34 aceruing or incurred under the Act, enactment, regulation or thing so repealed
» judg- orrevoked.

In the case at least of highways established by dedication
nicipal after the passing of sec. 601 or its parent enactment, one is not,

CAN.

8. C.
h. 46, i
s this
ndent
ctions
uming

it and
t for 6

g I am inclined to think, exceeding the bounds of reasonable con-
righway struction in holding that the right of the dedicand was a right
d allow- “acquired under the Act” and therefore protected by this clause.
:fr:h::; But whether that be or be not strictly so the Act of 1913 ought,

I think, to be read in light of the canon of construetion laid down
y, town- in C.P.R. v. Parke, [1899] A.C. 345, applying the language of
h::dh'("‘: Lord Blackburn in Metropolitan v. Hill (1881), 6 App. Cas. 193,
rested in at 208:—
rson who It is clear that the burthen lies on those who seek to establish that the
Legislature intended to take away the private rights of individuals, to shew
that by express words, or by necessary implication, such an intention appears,

The words “soil and freehold” are not words of such aptness
and precision as one might have expected to find if the intention
had been to transfer the full and unincumbered proprietorship
a coelo usque ad centrum: and indeed obviously the dominium of
the municipality is subject so long as the highway remains a
highway to the public right of passage exercisable by all His
Majesty’s subjects.

In the result the construction contended for would disable
the municipality from acquiring only a stratum of land sufficient
for highway purposes in a case in which the acquisition of the soil
ad centrum (in the case, e.g., of a highway laid out over a mining
property), might entail a great deal of unnecessary expense and
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inconvenience. The better view appears to be that the subject
matter with which the Legislature is dealing is the title held at
the time of the passing of the Aet by the Crown or by some publi
authority subject to the public right of user as a highway. If
that is the subject matter to which the enactment is directed, and |
think that conclusion is justified by the character of the existing
legislation, then the principle of construction applies that general
words should not be extended so as to involve collateral effects
upon the rights of individuals which the Legislature must le
presumed not to have contemplated. Railton v. Wood (1890,
15 App. Cas. 363, at p. 367.

ANGLIN, J.:—The findings of the trial Judge are now fully
accepted with the result that the right of the appellant to maintain
the raceways in question across Pine street, a public highway,
prior to the enactment of the Municipal Act of 1913, 3-4 Geo. V.,
ch. 43, is conceded. The sole question on this appeal is whether
that legislation destroyed or took away such right without com-
pensation. Such a confiscatory effect will not be given to a statute
unless it be inevitable. Maxwell on Statutes, 6th ed., 501.
The intention to accomplish that result must be expressed in clear
and unambiguous language, 27 Hals., para. 283, p. 150. Here
it has been inferred chiefly because of the omission in sec. 433 of
the Municipal Act of 1913, which replaced secs. 599 and 601 of the
Municipal Act of 1903, of the words ‘““subject to any rights in the
soil reserved by the person who laid out such road, street, bridge
or highway.”

It is obvious, as is pointed out by Middleton, J., 46 D.L.R. 513
45 O.L.R. 79, that there must be some restriction on the broad
meaning which it is sought to attribute to the language of sec. 433.
Certain rights which form part of the soil and freehold of highways
were not thereby vested in the municipalities. 1 agree with
that Judge that it is reasonably clear that the purpose of the
change made by the Act of 1913 was to do away with some uncer-
tainty and confusion that arose from the former legislation which,
while providing that highways should be vested in the muni-
cipalities (sec. 601), at the same time declared (sec. 599) that the
soil and freehold thereof were vested in the Crown. Apparently to
overcome this difficulty the legislation of 1913 vested the soil and
frechold in the municipalities, thus transferring to them the
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proprietary rights theretofore held by the Crown. The attain-

mbject 0 &t
bl at ment of the purpose of the amendment does not require inter-
x'ul'ii1 ference with easements, such as that held by the plaintiff, and 4. 0

reasonable effect, and 1 think the full effect intended DLy the v

w. If . A e ) MUNICIPAL
sl 1 Legislature, can be given to the language of sece. 433 without Conrrora-
’ 3 . . . . TION OF
heas nvolving their confiscation. . .
cisting 1 1S CoUrNTY OF

VR Moreover, I doubt whether the language ““ the soil and frechold Y ORK.
effect of every highway shall be vested” is apt or appropriate to carry  Angin, 3.
fiects ;

bt a mere easement enjoyed over the highway, since an easement is
st he

1890 only a right in the owner of a dominant tenement to require the

owner of servient land “to suffer or not to do” something on such
fully land and neither forms part of the ownership thereof nor involves
. a right to any part of its soil or produce. Gale on Easements,
Othed., p. 1.

In reaching the conclusion that the appeal should be allowed
and the judgment of Masten, J. (1917), 37 D.L.R. 352, 39 O.L.R.
382, restored, 1 have entirely put out of consideration the amend-
ment of 9 Geo. V. 1919, ch. 46, sec. 20, brought to our attention

intain
hway,
0. V.
wether

com-

m:.)l(l)'ll; by Mr. Lennox. See Boulevard Heights v. Veilleux (1915), 26
s D.L.R. 333, 52 Can. 8.C.R. 185. If, notwithstanding secs. 18
. and 19 of the Interpretation Act, R.8.0. 1914, ch. 1, any inference
133 of may properly be drawn from this enactment it would seem to

afford an indication that the view of the effect of the legislation
of 1913 above stated probably accords with what the Legislature
intended. Of course, sec. 19, precludes any inference that the
statute of 1913 before the amendment of 1919 had the effect for
which the respondent contends or that such amendment was
necessary to give it the effect for which the appellant contends.
The amendment was obviously passed to meet the decision of the
WaYS Appellate Division, 46 D.L.R. 513, 45 O.L.R. 79, in this case and
\\’i;h may well have been introduced merely ex majori cautela.

[ the ] The appellant is entitled to his costs here and in the Appellate
Jivision,

of the
n the
ridge

. 513
sroad
. 433.

neer- )
hich Brobkur, J.:—It is common ground that the street under Brodeur, J.
mmi: which were the raceways in question had been dedicated as a
t the public highway by the predecessor in title of the plaintifi-appellant

and that the dedication was subject to his right as owner of certain
mills to enjoy the raceways across the street. The public highways
were before 1913 partly vested in His Majesty and partly vested
in the municipalities, 3 Edw. VII. 1903, ch. 19, secs. 599 and 601,
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The vesting in the municipality was made subject to any
rights in the soil reserved by the person who laid out the road
(sec. 601).

In the year 1913, it was enacted that all the roads would be
vested in the corporation. It is true that the old secs. 599 and 601
of the Municipal Act were repealed and that no formal provision
was enacted as to the reservations that the former owners of the
road possessed under the old law. But it seems to me that the
object of the statute of 1913 was simply to bring a change as to the
vesting of the highways from His Majesty into the municipal
corporations.

The repeal had not the effect of affecting any right, privilege
or easement that the appellant possessed concerning those race-
ways, R.8.0. 1914, ch. 1. The appellant still possesses the right
which he reserved to himself when his predecessor made his
dedication to use these raceways and continue the industrial
developmenwwhich he could make with his mills.

I entirely concur in the views expressed in the Appellate
Division by Middleton, J. (dissenting) (46 D.L.R. at 515).

The appeal should be allowed with costs of this Court and the
order of the trial Judge restored with a proviso however that it
shall not become operative for a period of 6 months, to enable the
municipality in the meantime, if it so desires, to expropriate the
right or easement in question.

MieNavLt, J.:—I concur with Anglin, J.

Appeal allowed.

WAMPLER v. BRITISH EMPIRE UNDERWRITERS AGENCY.

Ontario Supreme Courl, Appellate Division, Mulock, C.J. Ex., Magee, J.A.,
Riddell and Masten, JJ. October 20, 1920.

InsuranceE (§ IX—450)—AUTOMOBILE—SPECIAL CLAUSE—CONSTRUCTION
—IDAMAGE WHILE BEING UNLOADED FROM FERRY—LIABILITY OF
COMPANY.

A policy insuring a motor car contsined a clause inter alia against loss
“while being transported in any conveyance by land or water—s{randing,
sinking, collision, burning or derailment of such conveyance, including
general average and salvage charges for which the insured is legally
liable.” Held, that on the proper construction the two parts of the clause
should be held to be distributive; that the first part covered loss arising
from injury to the automobile itself, while being transported in any
conveyance by land or water, and the second provided, in addition, that
even though there was no physical injury to the automobile itself, yet
loss, arising from general average and salvage charges for which the
insured is legally liable, was insured against, and that the company was
lichle for demage caused by a ferry-boat backing away and allowing the
automol ile to drop into the water, while being unloaded.

(Wamplcr v. British Empire Underwriters Agency (1920), 54 D.L.R

. 657, 48 O.L.R. 13, reversed.]
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) any ArpeAL by plaintiff from the judgment of Orde, J., 54 D.L.R. (ﬂ

: road 657, 48 O.L.R. 13, in an action upon an automobile insurance 8.C.
policy. Reversed. Wasriss

ild be J. G. Kerr, for appellant; A. C. Heighington, for defendants. Bm';mu

id 601 The judgment of the Court was delivered by :'5::;;;:(»;

. s NDER-
usulm MasteN, J.:—Appeal from the judgment of Orde, J., dated wwiTeR
of the

the 14th June, 1920, AGENCY,
it the S
to the

rcipal

The claim is for loss sustained by the plaintifi in respect to
his automobile, which was insured by the defendant company.
The circumstances which occasioned the loss are fully set
vilege forth in the judgment now in review and need not be here repeated.
S On the argument counsel agreed that the quantum of the claim
right was not disputed, and that, if liability exists, the judgment should
le his be for the sum of §1,181.47.

1strial The points argued on the present appeal are:—

First, whether the loss in question is or is not covered by the
wellate terms of the policy.

Second, that the plaintifi’s action was prematurely brought
id the before any liability to pay had arisen. Coupled with this point
hat it is an appeal by the plaintiff against the leave to amend granted
le the to the defendants at the trial whereby they were permitted to set

te the up this defence, though it was not originally pleaded.
A third question was mentioned as to the non-delivery of
formal proofs of loss by the insured to the company, and an alleged

ved. waiver thereof by the company.
Referring to this last point, I am of opinion that the corres-
Y. pondence between the parties, appearing in exhibits 6, 7, 8, 9,

and 10, operates as a waiver of any proofs of loss other than those
which were delivered: Morrow v. Lancashire Insurance Co. (1899),

:frc:"":[‘ 26 A.R. (Ont), 173.
l Turning then to the question of construction of the policy
ol in question, I agree with the appellant’s contention that the
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legally
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arising
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olf, yet
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policy, on its true construction, covers the loss in question.

It was pointed out by the Court in the course of the argument
that the policy contains no direct covenant to pay; but, neverthe-
less, I am of opinion that the policy does evidence an agreement to
insure, and if any such question originally existed it is covered by
the second clause of para. 1 of the statement of defence, which

D.L.R
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admits that the “defendants did enter into a contract of insurance
of the said automobile of the plaintiff on certain terms and con-
ditions.”

It seems to me that the question now under consideration
falls to be determined under the opening words of the policy,
which I quote as follows:—

“Automobile.

“In consideration of $28.05 premium and the declaration of
the insured, it is hereby understood and agreed that this policy
is extended to cover the insured to an amount not exceeding
$1,700 on the body, machinery and equipment while within the
limits of the Dominion of Canada and the United States
including while in building, on road, on railroad car or other
conveyance, ferry or inland steamer, or coastwise steamer between
ports within said limits, subject to the conditions before mentioned
and as follows:—

“(A) Fire, arising from any cause whatsoever, and lightning.

“(B) While being transported in any conveyance by land or
water—stranding, sinking, collision, burning or derailment of
such conveyance, including general average and salvage charges
for which the insured is legally liable.

“Theft Endorsement.

“(C) Theft, robbery, or pilferage, excepting by any person or
persons in the assured’s household or in the assured’s service or
employment, whether the theft, robbery, or pilferage occur during
the hours of such service or employment or not (and excepting
also the wrongful conversion or secretion by a mortgagor or
vendee in possession under mortgage, conditional sale, or lease
agreement), and excepting in any case, other than in case of total
loss of the automobile described herein, the theft, robbery, or
pilferage of tools.”

The internal evidence afforded by these words and by the
manner in which they are printed satisfies me that the defendants
intended to accept liability for loss or damage to this automobile,
(A) from fire, (B) “while being transported in any conveyance
by land or water,” (C) from theft, robbery, or pilferage: subject,
however, to any exceptions clearly and unambiguously set forth
in the subsequent portions of these three clauses; and I am of
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surance opinion that no such clear and unambiguous exception is set
nd con- forth in the latter part of clause (B).
But, apart from the form of the policy and the mamnmer in  w,ypien
leration which the words are printed, there are other considerations “m'_"'m"
policy, which appeal to me as strongly supporting the appellant’s con-  Empme

e UxbEr-
tention: WRITERS

First, the inherent probabilities from the surrounding ecir- Acexey.
cumstances of the case. I cannot conceive that an insurance  Masten, J.
is policy company offering insurance on an automobile while being trans-
goeeding ported would offer such insurance only in case of “stranding,
thin the sinking, collision, buming or derailment” of the conveyance in
which the motor was being transported. Is it reasonable to
suppose that the insurance company would offer to insure an
automobile which was being conveyed in a train against loss only
if there was a burning, collision, or derailment of the train, but
would not insure the motor against breakage, scratches, or other
Mtning. injuries from jolting or from shifting of other freight which was
land or being conveyed in the same car with it? Similarly, is it reasonable
ment of to suppose that in case of transportation of the motor by ship
 charges the insurance should only hold in case of stranding, sinking, or

collision of the ship, but that the company should not be liable
if the cargo shifted and the motor was injured?
That being my view of the surrounding circumstances, and

ation of

or other
between
entioned

p—n o the policy being at best ambiguous and uncertain in its phraseology,
peviee or I think the ambiguity is to be resolved against the company.

I d“ff“ﬂ But indeed I cannot consider that the clause is in truth ambigu-
xeepting ous. We are bound to give effect, if possible, to both parts of

gagor or clause (B) above quoted, and I think it is the better construction
or lease to hold the two parts of (B) to be distributive: that the first clause
e of total covers loss arising from injury to the automobile itself while
pbery, or being transported in any conveyance by land or water; and the
second clause provides, in addition, that, even though there is no
d by the physical injury to the automobile itself, yet loss arising from
efendants general average and salvage charges for which the insured is
tomobile, legally liable is insured against—thus, in my opinion, giving
mveyance full effect to every part of the contract.

11 subject, Dealing now with the second point, as to the action having
set forth been prematurely brought, I am of opinion that the amendment

| I am o ought not, in the circumstances here existing, to have been allowed.
This defence was not set up by the defendants in their statement




NT.

L C.
WaMPLER
v.
Brimisu
EmMpIRE
UNDER-
WRITERS
AGENCY.

Masten, J.

DominioNn Law REeporTs. [57 D.LR.

of defence, but was permitted by the learned Judge at the trial.
The question of permitting amendments and of extending time
for appeal has been considered in numerous cases, but I am
unaware of any recent case in which the principle has been departed
from that the discretion to permit an amendment is to be exercised
80 as to do what justice may require in the particular case; and it
seems clear to me that in the present case justice does not require
that a technical defence of this kind, which has not been set
forth in the pleadings, ought to be permitted at the trial. Had
this plea been set up in the statement of defence, the plaintiff
could at once have abandoned this action and begun a new action
the next day. At the trial such an amendment should only have
been permitted on terms that the defendants should bear all
costs thrown away in consequence of the amendment, and the
plaintiffi could then have begun a new action. In either case
the amendment was not only technical but valueless in determining
the real rights of the parties. I refer to the cases of James v.
Smith, (1891] 1 Ch. 384, and Aronson v. Liverpool Corporation
(1913), 29 Times L.R. 325, and Sales v. Lake Erie and Detroit
River R.W. Co. (1896), 17 P.R. (Ont.), 224 (reversed in the Supreme
Court but on other grounds), as illustrations of refusal to permit
an amendment of the defence where the justice of the case does
not require such amendment.

Our Rule 183 is not quite the same as the English Rule; but,
even under our Rule, it has been held by my brother Riddell, in a
judgment concurred in by my brother Sutherland—Witherspoon v.
Township of East Williams (1918), 44 O.L.R. 584, at p. 602, 47
D.L.R. 370, at p. 387—that “Rule 183 does not compel us to amend
proprio motu: amendments under that Rule are ‘to secure the
advancement of justice,” not to enable a litigant to obtain a dis-
honest advantage. ‘The real matter in dispute’ (see Rule 183),
the real issue here, is—Did the plaintiff fulfil his contract?”

In that statement of the law I wholly agree; and, applying
it to the present case, add, “The real matter in dispute” is what
was insured against.

1 would, therefore, allow the appellant’s appeal on this branch
of the case also, with the result that I think the judgment of
the trial Judge should be reversed, and judgment entered for the
plaintiff for $1,181.47, with costs throughout.

Appeal allowed.
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THE KING v. McCARTHY. SASK.

"r.ml' Saskatchewan Court of Appeal, Haultain, C.J 8., Newlands and Lamont, JJ.A C.A.
time January 21, 1921,
I am AvromoriLes (§ 111 B—205)—Driver or—LEGAL DUTY T USE REASONABLE
arted CARE—N EGLIGENCE—LIARILITY —MANSLAUGHTER.

N A person driving an automobile on a public street is under a legal duty
reised to use reasonable care and diligence to avoid endangering human life.

& If he fuils to perform that duty without lawful excuse he is eriminally

wd it responsible for the ¢ q es.
quire [See Annotation, Automobiles and Motor Vehicles, 30 D.L.R. 4.]

n set Case sTATED by the trial Judge on a conviction for man- Statement.
Had slaughter. Conviction affirmed.

untiff H. E. Sampson, K.C., for the Crown.

ietion P. M. Anderson, K.C., for the accused.

have Hauvrrain, C.J.8,, concurs with Lamont, J.A.

w all Newranps, J.A., (dissenting) —The charge in this case is

1 the manslaughter. The facts are that the accused, who was driving
case an automobile on Albert St., Regina, struck and killed the deceased,

ining a telephone workman, who was working in a man-hole on the

les v. street. This man-hole was covered with a canvas tent about

ation 4 ft. high, under which the deceased was working.

letroit The trial Judge, in charging the jury, said:

reme It has been decided, and I am going to tell you that the law is, that every

ermit person who drives a motor-car has a duty to drive it with such care and caution

does as to prevent, so far as is in his power, any accident or injury to any other
person; that is, he has got to use all reasonable precautions to see that no
person is injured through his want of caution or precaution. It does not, I
. but, apprehend, require any argument to bring to your atteation the fact that a
ina motor-car negligently driven is an extremely dangerous thing; it is dangerous
¢ to the public; and therefore it is quite necessary and quite proper that any
person who drives a vehicle of that kind must use care to see that he does not
2, 47 injure any person else, and that if, through want of care on his part—that is
mend reasonable care, the care that an ordinary reasonably prudent man would
. exercise—injury or death ensues to another person, then in law—and I am so
X charging you—he is eriminally responsible. And if in this case you come to the
a dis- conclusion that it was through some want of ordinary reasonable eare which an
183), ordinary prudent man would have observed in the driving of the car, that the
man Young eame to his death by the ear driven by the accused, then 1 am
going to charge you that in law he would be guilty of manslaughter, and it
would be your duty to find him guilty.

on v.

lying

what At the request of the accused’s counsel, he recalled the jury

and told them:
ranch I am also asked to direct your attention to the fact that in a criminal
nt of case the degree of negligence which renders a man culpably negligent is
r the greater than in a civil ease. I think that is quite so, and I am going to charge
you to that effect—that while in a civil case a man may be liable to an action

ul.
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for damages, in a criminal case it would take a greater degree of negligence
to render him liable. That is so. But in this case it is for you to say whether
or not the accused, driving a vehicle of that sort along the streets of the eity,
took that care which it was the duty of an ordinary prudent man to take in
order to avoid doing damage to some person else on the street, If you come
to the conclusion that he did not take that care, and that it was in consequence
of that want of care that the death of Young took place, then he is guilty; if
he dia take that eare he is not guilty,

In my opinion the Judge erred in his first charge to the jury
and in the latter part of his charge when the jury was recalled.
The want of ordinary reasonable care which an ordinary prudent
man would have observed, although sufficient to render the accused
liable in a civil action, is not sufficient in a criminal case. There
must be gross negligence before there is criminal liability.

In Rex v. Allen (1835), 7 C. & P. 153, at 154, Park, J., said:
“We are not trying the question of who is liable civilly. Itisa
question of felony. It is a question of gross negligence.” In
Reg. v. Noakes (1866), 4 F. & F. 920 at 921, Erle, C.J., said: in
charging a jury:

Without saying that there might not be evidence of negligence in a civil
action, he did not think that there was sufficient to support a conviction in a
criminal case.

The author in a note to this case says (at p. 922):

The real ground of the opinion was that even a culpable mistake and some
degree of culpable negligence is not felonious unless it be so gross as to be
reckless.

And in Reg. v. Doherty (1887), 16 Cox, C.C., 306, Stephen, J.,
at p. 309, said:

Manslaugh by negli occurs when a person is doing anything
dangerous in itself, or has chme of anything dangerous in itself, and conducts
himself in regard to it in such a careless manner that the jury feel that he is
guilty of eulpable negligence, and ought to be punished. As to what act of
negligence is culpable, you, gentlemen, have a discretion, and you ought to
exercise it as well as you can. I will illustrate my meaning. Supposing a man
performed a surgical operation, whether from losing his head, or from forget-
fulness, or from some other reason, omitted to do something he ought to have
done, or did something he ought not to have done, in such a case there would
be negligence. But if there was only the kind of forgetfulness which is common
to everybody, or if there was a slight want of skill, any injury which resulted
might furnish a ground for elaiming civil damages, but it would be wrong to

proceed against a man eriminally in respect of such injury. But if a surgeon
was engaged in attending a woman during her confinement, and went to the
engagement drunk, and through his drunkenness neglected his duty, and the
woman's life was in consequence sacrificed, there would be culpable negligence
of a grave kind. It is not given to everyone to be a skilful surgeon, but it is
given to everyone to keep sober when such a duty has to be performed. To
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ligence find culpable negligence in the present case you must assume that the prisoner SASK.
hether went into his bedroom, brought out the loaded revolver, and so handled it C A
e eity, as in some manner to fire the two shots without intending to fire at all. g

take in Lord Campbell, C.J., said, in Reg. v. Hughes (1857), 7 Cox Tue Kina
. v,

< cn C.C. 301, at 302: L

:l(v' if The general doctrine seems well established that what constitutes murder

being by design and malice prepense, constitutes manslaughter when arising
from culpable negligence.

Gross negligence has been defined by Erle, J., in Cashill v.
Wright (1856), 6 EL & BI. 891, at p. 899, 119 E.R. 1096, as greater
negligence than the absence of the ordinary care: “It is such a
degree of negligence as excludes the loosest degree of care and is
said to amount to dolus.”

The trial Judge in this case told the jury that the accused was
guilty if he did not take that care which it was the duty of an
ordinary prudent man to take in order to avoid doing damage to some
person else on the street. In my opinion this charge was incorrect.
He should have told the jury that the accused would only be
e criminally liable if he was guilty of gross negligence as defined by
jon in a the above quotations, and he should have left to the jury the
question as to whether the accused was guilty of such gross neg-
ligence in this case.

I am of the opinion, therefore, that there should be a new trial.

LamonTt, J.A.:—The accused was found guilty of having vramont, J.A.
en, J., unlawfully killed Percy Young. The trial Judge remanded him
for sentence, and reserved for the consideration of this Court the

Newlands, J.A.

2 jury
alled.
udent
seused
There

, said:
Itisa
" In

ud: in

1d some
8 to be

nything following questions:

onducts 1. Did I properly instruct the jury as to the negligence which, under the
at he is circumstances of the case, would render the accused guilty of manslaughter?
t act of 2. In view of the fact that there was no evidence that the accused saw the

ught to deceased or knew that the deceased was under the tarpaulin referred to in

g A man the evidence, could the accused be found guilty of manslaughter?
forget- - s : : :
lm h'jm T'he evidence in the case was not supplied to us, but I take it

e would from the charge of the trial Judge that the question for the con-

pommon sideration of the jury was, had the accused failed to keep a proper
“"l‘l‘:':) lookout, while driving his car on Albert St., to see that no person
Vro! = Y ol
gl lawfully using the street would be struck and injured by it?

it to the It appears that the deceased Young and two others were work-
31'}" the ing at & man-hole on the street. Over the man-hole was placed
wligence . e 3 ”
St it o a tarpaulin spread on a frame in the shape of a tent or inverted V,

red. To The structure was from 3 to 4 ft. wide at the bottom, and extended
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5 or 6 ft. along the street, and was some 4 to 5 ft. high. Two of tl
| C. A the men were in the man-hole. The deceased Young was either d
Tue Kive  under the tarpaulin or beside it, when he was struck by the accused's
». automobile and killed. 8t
McCarray. . - . e . .
_— The trial Judge in his charge instructed the jury that a motor
Lamont, J.A. g . . le
) car driven negligently along the street was a dangerous thing;
. that the driver of every such vehicle was under a legal obligation ::
3 2 to drive with the care and caution necessary to prevent, as far as in
it possible, injury to any other person in the street, and that if they
came to the conclusion v
& that it was through some want of ordinary reasonable care which an ordinary l )

] prudent man would have observed in the driving of the car, that the man
4 Young came to his death by the car driven by the accused, then I am going
to charge you that in law he would be guilty of manslaughter, and it would

be your duty to find him guilty.
Counsel for the accused objected to this direction, contending
b that the Judge should have told the jury that the negligence

wi
necessary to justify a conviction for manslaughter was negligence of
of 8o gross a character as to amount to recklessness. Before us oy
(R ! he now makes the same contention, and argues that a trifling dis- th
regard of duty or momentary inattention is not sufficient to support ha
. . .
L a verdict of guilty. du
o The argument must be considered in the light of the facts. It 8
. would appear from the charge that the accused’s windshield was d
dirty, and this to a greater or less extent obstructed his vision. the
In his charge the Judge said: pre
: It is said that the condition of the windshield was such that you could
% not see out of it, at least, that it was imperfeet. I think the accused’s own :
l“ evidence is that it was 25% dirty . . . However, on account of the ""
i 4 condition of his windshield, he says, he did look out at the side from time to dri
i time, and the last time he looked out was some time before the erash. Under for
A the eireumstances, did he do everything that a reasonably prudent man would leal
] have done? . . . Does the fact that he ran over the obstacle without
U seeing it convinee you, or does it not convinee you, that he could not have been the
i doing what he should have been doing, otherwise he could not have helped 1
» but observe it? It is for you to say. If you come to the conclusion, under ull dri
hd the evidence, that if he had been looking ahead at all as the driver of a motor )
s car should have looked ahead, he would or should have seen this, then you cha
f would be justified in coming to the conclusion that it was through culpable
negligence on his part that the accident occurred, and that therefore he wus the
4 guilty of manslaughter. was
agai

v} A number of English cases were cited in which it was held
that, in order to justify a conviction, the Crown must shew some-
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Two of thing more than negligence: that it had to establish what was SASK.

a8 either designated as “gross negligence” or “criminal inattention,” C.A.

ecused’s In Reg. v. Nicholls (1875), 13 Cox C.C. 75, at 76, Brett, J., 7Tur Kina
. R e v.
said to the jury: TR, e
a motor L | n person w»hn has chosen to take charge of a helpless ereature "nEJ A
18 thing: lets it die hy‘wn-kl-«l negligence, that person is guih:\' of nmnrlnu‘ghln-r. .Ml'n- -
) o negligence will not do, there must he wicked negligence, that is, negligence
bligation s0 great, that you must be of opinion that the prisoner had a wicked mind,

as far as in the sense that she was reckless and carcless whether the ereature died or not.

it if they Ree also Rex v. Williamson (1807), 3 C. & P. 635; Reg. v.
Noakes (1866), 4 F. &. F. 920; Rex v. Allen, 7 C. & P. 153; Rey. v.

:?::".'.l:r.:. Doherty, 16 Cox C.C. 306; Reg. v. Elliott (1889), 16 Cox (.C. 710,

am going This rule, however, does not seem to have Leen applied in

d it would cases where persons were run over and killed while on the high-
way by others riding or driving.

ntending In Rex. v. John Grout (1834), 6 C. & P. 629, the accused, who
egligence was near-sighted, was driving his cart along the highway at a rate
egligence of 8 or 9 miles an hour, sitting in the bottom of the cart. He ran
3efore us over a foot passenger and killed him. Bolland, B., told the jury

fling dis- that the question for their consideration was whether the prisoner,

) support having the care of the cart and being a near-sighted man, con-

ducted himself in such a way as not to put in jeopardy the limbs
acts. It and lives of His Majesty’s nul:j(-(-ls.: if they thought he had con-
rield was ducted himself properly they would say he was not guilty, but if
is vision. they thought he had acted ecarelessly and negligently they eculd

pronounce him guilty of manslaughter.
g In Reg. v. Dalloway (1847), 2 Cox C.C. 273, a driver, standing
::'d:r“y‘;.l.]- in his cart, driving without reins on the public road, but not
s thme to driving furiously, ran over and killed a child. He was indicted

you could

sh. Under for manslaughter. Erle, J., directed the jury that a party neg-
;‘:‘:“:;l‘:"].‘: . lecting ordinary caution, and, by reason of that neglect, causing
Ko bt the death of another, was guilty of manslaughter.

ave helped In Reg. v. Murray (1852), 5 Cox C.C". 509, the accused while
1, under ull driving a cart knocked down and killed a child. Perrin, J., in

f a motor R > .
"':e:\"ml charging the jury, said at p. 510:

h culpable The question which you have to try here is, I may say in a word, whether
‘ore he was the death was caused by the careless and negligent driving of the prisoner, or

was the result of an accident which he could not reasonably foresee or provide
was held against,

ew SOme- 757 p.L.R.
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In Reg. v. Cavendish (1874), I.LR. 8 C.L. 178, the accused,

driving a cab along the street, ran over a woman, inflicting injuries
from which she died. He was indicted for manslaughter. There
was some evidence of negligence on his part. Fitzgerald, B., told
the jury that, in order to convict the defendant (see p. 179),
they should be satisfied that the death of the deceased was caused by
the act of the defendant ; and that, if they were satisfied of that, it lay upon
the defendant to shew, either by independent evidence, or from the faets as
proved on the part of the prosecution, that he was excused; that the aet of
driving a cab in the street was a lawful onie, and that he would be excused if
that act was done with due care and caution on his part; that they need not
trouble themselves with any particular consideration of the party on whom the
burden of proof lay; that the real question was, whether, on all the facts, due
and proper eaution was exercised by the defendant or not . . . if they
were satisfied that he exercised due care and eaution in doing it, they ought to
acquit him.
The accused was convicted, and the question was reserved for
the Court of Criminal Appeals as to whether or not the jury had
been misdirected.  Six out of seven Judges constituting the Court
held that the direction given vas correct. Dowse, B., in his
judgment, quoted a passage from Sir Michael Foster's book, which
seems to me to be appropriate. It is as follows (LR.8 C.L,,
at p. 181):—

A person driving a eart or other carriage happeneth to kill. If he saw or
had timely notice of the mischief likely to ensue, and yet drove on, it will be
murder, for it was wilfully and deliberately done. Here is the heart regardless
of social duty, which I have already taken notice of. If he might have seen
the danger, but did not look before him, it will be manslaughter for want of
due circumspection. But if the accident happened in such a manner that no
want of due care could be imputed to the diiver, it will be accidental death,
and the driver will be excused.

The dissenting Judge, O'Brien, J., differed from his colleagues
only on the question as to the onus of proof. In a subsequent
case, Reg. v. Elliott, 16 Cox C.C. 710, O'Brien, J., distinguished
between the application of the rule laid down in the Cavendish
case and the application of the rule contended for by Mr. Anderson
on behalf of the accused in this case, and which the Judge adopted
in the case then before him, His distinction was as follows, at pp.
713-7T14:—

Reg. v. Cavendish was a case of direct violence causing death, and the
fact alone made the prisoner guilty, unless the prisoner could excuse himself.
Here the prisoner was not the agent that caused the death, for non constat

that any accident would have happened, and the train might have gone back
without a collision, however likely that was to happen.
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ceused, I have referred to these English cases at some length on account SASK.
{njuries of the strenuous arguments pro and con which were based upon C. A.

There them. _ _  TaeKe
B., told In my opinion, however, it is not necessary for us to refer to

v,
McCarray.

9), these authorities at all, because the framers of our criminal law .
. . . . s . it, .

wsed by have expressly legislated upon the subject, and in their legislation -

lay upon

ot they have, it seems to me, adopted the principle laid down in
8 as

.on:m of Reg. v. Dalloway, and Reg. v. Murray.

xeused if Section 247 of the Cr. Code reads as follows:—

need not

/hom the

aets, due
if they

ought to

247. Every one who has in his charge or under his control anything
whatever, whether animate or inanimate, or who erects, makes or maintains
anything whatever which, in the ahsence of precaution or care, may endanger
human life, is under a legal duty to take reasonable precautions against, and
use reasonable care to avoid, such danger, and is eriminally responsible for
1§ the consequences of omitting, without lawful excuse, to perform such duty.
Vel or

ary had That an automobile on a public street of the city may endanger

e Cautt human life if driven without care or caution is self evident. In

in. his the case before us the accused was in charge of the automobile.
- wkich He was therefore under a legal duty to use reasonable care to
b

8 CL, avoid endangering human life. If he omitted to perform that
duty without lawful excuse, the section expressly says that he is
he saw or criminally responsible for the consequences thereof. Criminal
it will be respcribility follows as a result upon a failure, without lawful
"“f"""(l: excuse, to take reasonable care under the circumstances; that is,
:‘;;:, of to take the care which a reasonable and prudent man would have
r that no taken.
al death, The law is summed up in Archbold’s Criminal Pleading,

. Evidence and Practice, 1918 ed., at 856, as follows:—
eagues
'm :!" ot The degree of care to be used in driving depends on the number of persons
jseque’

or vehicles in the street; R.v. Murray, 5 Cox. 509 (Ir.); and if reasonable care

guished and diligence is used, no criminal liability is incurred.

avendish As the absence of reasonable care and caution was precisely
nderson the degree of negligence which the trial Judge instructed the jury
adopted was necessary to justify a conviction, his charge, in my opinion,

8, at pp. was correet.,

That the principle for which Mr. Anderson contended has
, and the no application to a case like the present, is, I think, also clear,
:ﬂh:‘)""":l from the fact that, once the Crown has established the killing and
gone buck that the death resulted from a failure by the accused to perform

a legal duty, a primd facie case of unlawful killing has been made
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out for which the accused is criminally responsible, unless he
satisfies the jury that, under the circumstances, he should be
excused.

Archbold’s Criminal Pleading, p. 832, states the law as fol-

ows :—

Thus upon an indietment for manslaughter by negligent driving, on proof
being given of the killing, it was held to lie on the accused to shew that he had
driven with proper skill and care

The verdict of the jury shews tha! the accused failed to satisfy
them that he had used due care and caution. He must therefore
be held eriminally responsible for the death of Young.

As to the second question, the fact that the accused did not
know the deceased was under the tarpaulin is no excuse. He
should have seen the structure, and should have assumed that
there might be some person working under it.

In my opinion, therefore, both questions submitted should
be answered in the affirmative, and the conviction sustained.

Conviction affirmed.

THE KING v. EATON.

Nova Scotia Supreme Court, Harris, C.J., Russell, Longley and Chisholm, JJ.
December 9, 1920,

Arreal (§ 1T C—28)—JunaMENT—CONVICTION—APPLICATION FOR NEW
TRIAL—WHEN GRANTED—CriMiNAL Copg, sec. 1019,
An Appellate Court will not set aside a convietion or order a new trial
directed, even though evidence has been improperly admitted or rejectod
unless it appears to the Court that some substantial wrong or misearriage
of justice has been oceasioned.
[See Annotation, Misdirection as a “Substantial Wrong,”” 1 D.L.R. 103,
ArpEAL from the judgment of the County Coust Judge refusing
to reserve the following point of law on the conviction of defendant
for unlawfully stealing one Ford motor car of the value of $400
or thereabouts, the property of one Gussie 8. Robinson: “Was
there any evidence of the crime of theft to sustain the convietion?”
Affirmed.

J. J. Power, K.C., for appellant.

W. J. O'Hearn, K.C., for respondent.

The judgment of the Court was delivered by

Haxnis, C.J.:—The reserved case is as follows:—

The defendant was convicted before me on April 29, 1920, on a charge
that he did “at Halifax in the county of Halifax on the 30th day of June,
A.D. 1919, unlawfully steal one Ford motor car of the value of four hundred

" dollars or thereabouts, the property of one Gussie 8. Robinson.”
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ess he

be An application for a reserved ease has been made by counsel {or defendant . 8.

uld b on the following grounds:—1. Was there any evidence of the crime of theft T

to sustain the conviction? 2. Was the Judge right in allowing the Crown S

as fol- to give in evidence in main the testimony of another witness named Ernest Tue Kina
Bell shewing the non-failure of the defendant to pay the price of another car v
which he sold to the defendant, and did the introduvetion of such evidence Eaton.

- pl;o": vitiate the eonvietion, although the Judge stated that he was uninfluenced H..T'CJ.

s by its reception?

There was an appeal from the refusal to state a case on the
first ground and the whole matter was heard at one time.

The Court was unanimously of opinion that there was evidence

satisfy
erefore

of the crime of theft to sustain the conviction and it seems un-

1id not 4 v
. He necessary to discuss it.
«i that On the argument of the appeal counsel raised a question as to

the admissibility of the evidence of the witness Bell, but it is not

should necessary to express any opinion regarding it for two reasons—

. First. The Judge states that he came to his decision irrespective

} of this evidence; therefore, assuming that it was not admissible,
it did not affect the result.

Sec. 1019 of the Criminal Code, R.8.C. 1906, ch. 146. provides:

1019. No conviction shall be set aside nor any new trial directed, although

it appears that some evidence was improperly admitted or rejected, or that

something not according to law was done at the trial, or some misdirection
given, unless, in the opinion of the Court of Appeal, some substantial wrong

med.

olm, JJ.

R NEW or miscarriage was thereby oceasioned on the trial: Provided that if the Court
new trial of Appeal is of opinion that any challenge for the defence was improperly
rejeeted, disallowed, & new trial shall be granted.

noarringe We agree that no substantial wrong or miscarriage was

L.R. 103 oceasioned on the trial by what took place.

refusing Second. The evidence discloses that the accused went to the
fendant stand in his own defence and was properly eross-examined regarding
of £400 the matter referred to in the evidence of Bell and admitted it.

“Was The admission of the evidence, even if inadmissible at that stage,

did no harm under the circumstances.

For these reasons the appeal will be dismissed and the second
question will be answered that the introduction of such evidence
did not vitiate the conviction. Appeal dismissed.

jetion?"

a charge
of June,
+ hundred
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SHAW v. GLOBE INDEMNITY CO. OF CANADA.

British Columbia Court of Appeal, Macdonald, C.J.A.. Galliher, McPhillips
and Eberts, JJ.A. January 4, 1921,

Insvrance (§ 1T D—71)—Pouicy orR CONTRACT—“ENTIRE BIGHT OF ONF
EYE IS IRRECOVERABLY I.U.iT”—('u\ﬂl‘l(l'L‘l'lllN'"LIAIAII.IT\‘.

The “entire sight of one eye is irrecoverably lost” within the meaning
of an indemmity policy when the insured, although able to distinguis
Ianl from dark snd nhtice shadows, has Inud the useful sight of the ey
in relation to his avoeation, and when no operation is recommended thy

affords reasonable belief that the sight ean ‘ e restored,
[Re The Eth rington and Lancashire ete. Accident Ins. Co., [1909] 1 11

591. referred to.]

Arrveal by defendant from the trial judgment in an action
to recover under an accident policy. Affirmed.

S. 8. Taylor, K.C., for appellant.

E. P. Davis, K.C'., for respondent.

MacponaLp, C.J.A.:—1 would dismiss the appeal for the
reasons given by the trial Judge, Gregory, J., who has, if I may
say so, stated the facts and his conclusions of law thereon with
great clearness and accuracy.

GALLiHER, J.A.—1 would dismiss the appeal.

I cannot accept the view so strongly urged by Mr. Taylor,
that where there remains the faintest glimmer of sight and where
by a delicate operation that might be improved, that the insured
cannot recover under the wording of the policy.

McPumuirs, J.A.:—The clause in the policy which needs to
be construed is numbered 9, and reads as follows: “Entire sight
of one eye is irrecoverably lost.”

Now the facts would appear to be clear and conclusive that one
eye has lost its usefulness for all time. Such may reasonably
be said upon the evidence of the respondent and Dr. Croshy,
specialist, and one circumstance that cannot fail notice is this,
that the respondent submitted himself at the request of the
appellant to another specialist, Dr. Anthony, selected by the
appellant, but the appellant did not call Dr. Anthony; in fact,
called no evidence. Upon the facts it is demonstrated to a cer-
tainty that the sight of one eye is “irrecoverably lost.” The eye
itself is there but not in its natural state; it is injured and sightless.
To be able to distinguish light from dark and notice shadows,
is not seeing, it is not the possession of “sight.” In my opinion,
as at present advised—although in the present case it is unnecessary
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to go that far—it must be sight that is useful sight in relation to
the avocation of the respondent, i.e., “Train Despatcher (office
duty only),” as set forth in the policy.

Can it be said at all successfully upon the facts of this case,
that there has not been “loss of sight” within the meaning of the
policy? It would seem to me that there can be but one answer
to this question and that must be that the sight is lost and cannot
he recovered or got back. There would not appear to Le an
possible remedy nor is any operation recommended that would
afford any reasonable belief that the sight would be restored.
\ miracle only could restore the sight. As I read Dr. Croshy's
evidence, no human skill would appear to afford any remedy of a
situation which would appear to be hopeless. That being the
position, the final analysis must result in the determination, that
that which was' insured against has happened and the indenni-
fication under the terms of the poliey is payvable,

The general principle upon which the Court must proeceed in
determining liability is admirably and trenchantly set forth in
the judgment of Vaughan Williams, L.J., in Re The Etherington
and Lancashire &c. Aecident Ins. Co., [1909] 1 K.B. 591, 78 L.J.
(K.B.) 684. We find the Lord Justice saying: (78 L.J. (K.B.)
684 at 686):

In my opinion, the judgment of Channell, J., in this case is right and should
be affirmed. 1 do not say that the construetion of this policy is easy. But 1
start with this—that it is well established by authority that in construing a
policy of insurance, whether life, fire or marine, or any other kind of policy,
an ambiguous clause should always be construed against rather than in favour
of the insurance company. That view was affirmed by this Court in Joel v.
Law Union and Crown Insurance Co., [1908] 2 K.B. 863, and was particularly
emphasised by Fletcher Moulton, L.J., in the course of his judgment. He
said, “I fully agree with the words used by Lord 8t. Leonards in his opinion
in the case of Anderson v. Filzgerald (1853), 4 H.L. Cas. 484, 10 E.R. 551, to
the effect that in this way provisions are introduced into policies of life insur-
ance which, “unless they are fully explained to the parties, will lead a vast
number of persons to suppose that they have made a provision for their
families by an insurance on their lives, and by payment of perhaps a very
considerable proportion of their income, when in point of fact, from the very
commencement, the policy was not worth the paper upon which it was written,”
I think that this policy should be construed fortius contra proferentem, and on
that basis T will consider what is its meaning. But before 1 do so 1 wish to
refer to two points, The first is this: Counsel for the insurance company
called our attention to the case of Isitt v. Railway Passengers’ Ass'ce Co.
(1889), 22 Q.B.D. 504, as being & decision which, if it were applicable and were
followed in this case, would make it difficult for the company to maintain
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their defence; for there the Court held that the death of the assured was due
to the “effects of injury eaused by accident,” where the ultin ate cauge of the
death was o result which was reasonably to be expected from the aceident
But we were told that the clause which appears in this policy was introduced
for the purpose of getting rid of the decision in that ease. 1 have no doubt
that that is historically right, and that that was the object of the clause. But
I think that if the company desired to get rid of that case they had not the
connercinl eourage of their desire.  They have not, in my opinion, expressed
with sufficient plainness their desire that what was laid down by the Court i
that case should in no sense be applied against their policies. Then there i
another point.  We must not construe this policy merely in reference to this
particuler ease, We must recolleet that it is a document which is used and
regularly issued by this insurance company to persons who are desirous of
effecting insurances against aceidents, and we must consider where the con
struetion which is urged upon us on behalf of the company would lead if wi
were to adopt it. So far as I can see, if we adopted that econstruetion it would
lead to this result—that it would be very difficult to establish the liability of
the company on #uch a policy in any ease except where the aceident resulted
in what used to be called death on the spot; for every other case except that
of death on the spot, there is always the possibility of an intervening caus
It would be very difficult to look forward with any certainty to any money
being recoverable on such a policy if we were to put that construetion upon it
My view, therefore, is supported by this consideration, which I think will in
a sense be weleomed by the insurance company—that if I am right I am avoid-
ing a construetion under which the policies that could be enforced against {1
company would be so reduced in number that very few people would care to
insure agrinst accidents, .

In the present case the argument that has been so forcefully
pressed by the counsel for the appellant, cannot, with deferencc.
be given effect to; it would be destructive of the true principle of
indemnification as defined by the authorities. Here it is contended
that owing to the fact that there is a mere sensibility of light and
shadow, with really no capability to see at all, and no hope of
recovery of sight, that the “entire sight” of the eye is not “irre-
coverably lost;” it would seem to me upon the facts to be a most
untenable contention.

In my opinion, therefore, Gregory, J., the trial Judge, arrived
at the right conclusion, and the judgment should be affirmed.

Eserts, J.A., would dismiss the appeal.

Appeal dismissed.
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was due ALLEN v. STANDARD TRUSTS CO.

- ‘,’f the Manitoba Court of Appeal, Perdue, C.J.M., Cameron and Dennistoun, JJ.A., C.A
accident November 29, 1920, :
:“r:".:‘.::.lll: Compantes (§ VII A—364) —FoREIGN COMPANY—SHAREHOLDER DOMICILED

In MANITOBA—LIABILITY UN STATE LAWS OF COMPANY,

we. Bui When a British subject doi led in Manitoba becomes the owner of
1 not the <hares in an incorporated American company he becomes subject to the
sxpressed liabilities imposed on shareholders by the laws of the State in which
Court it the company is incorporated, and is deemed to have submitted in com-

mon with the other shareholders to its jurisdietion, and is bound by
process and may be sued in Manitoba for the amount of his liability.

its
) there i
e to this

used and Arrear by defendants from the trial judgment (1919), 49 Statement.
sirous of D.L.R. 399, in an action by the receiver of a foreign company,
”'l",;" . against the exeeutors of the estate of Sir William Whyte, to re-
..:)ll‘ \\Im\.\\:! cover the amount of the par value of 50 preferred shares held in

ability of said ecompany, and interest thereon. Affirmed.
resulted
cept that g
ng CausE A. C. Ferguson, for respondent.

E. K. Williams, for appellant.

v money Perove, (L. M. :—The plaintiff in this case is the receiver of Perdue, CaM.
":""f'l; - The O. W. Kerr Company, a corporation ereated under the laws

ik will i e " 5
on wvold- of the State of Minnesota. The defendant is the executor of the

ainst the late Sir William Whyte, deceased. In January, 1911, the de-
d eare to

ceased became the owner of 50 shares of the preferred stock of
the corporation of the aggregate par value of $5,000. The man-
ner in which the shares of the corporation were sold in Manitoba
was as follows: The agent to make these sales was furnished

with stock certificates executed in blank under the seal of the

reefully
ference
weiple of

ntended ; !

ght and corporation. When a sale was made and the purchase-money
hope of was received, the name of the purchaser and the number of shares
& “lyves were written in the blank spaces in the certificate, and the ecer-

o moet tificate was delivered to the purchaser. The money was remitted
to the corporation and the purchaser’s name was entered in the
andved books of the corporation as that of a shareholder. The evidence

odl. shews that this was the procedure followed in the present case.
The deceased was received as a shareholder and dividends were
= paid to him on his shares from time to time. He was still the

owner of these shares when he died in April, 1914. At the time
he acquired these shares, and up to the time of his death, Sir
William Whyte was domiciled in Manitoba.

By the constitution and laws of Minnesota, each stockholder
in a corporation, whether he is the holder of common or preferred
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shares, shall, with certain exeeptions, which do not inelude the
0. W. Kerr Co., “be liable to the amount of stock held or owned
by him.”” The further allegations in the statement of claim are
to the effect that the O. W, Kerr Co.’s financial affairs were in
such a condition in the early part of the year 1915 that on the
application of a ereditor the plaintiff was appointed as receiver
of that corporation; that the corporation is indebted to various
persons, firms and ecorporations to an amount exeeeding
$400,000: that it has no assets except the ‘‘superadded or consti-
tutional liability of the stockholders.”’

I think it was sufficiently proved that the deceased had sub-
seribed for and become the owner of the shares in question. The
plaintiff, who is a practising attorney-at-law in the State of
Minnesota, gave evidence as to facts of importance in the case,
and also proved the laws of that State applicable to the matters
in question. The procedure relating to the appointment of a re-
ceiver and the proceedings instituted and ecompleted thereunder
were proved by certified copies under the seal of the Minnesota
(‘ourt, and were further identified by the evidence of Allen. The
sufficiency of the proof of the legal proceedings and of the
various documents relating to the formation, business and affairs
of the ecompany, as put in evidence, are fully dealt with by my
brother Cameron in whose conelusions 1 agree,

The stock certificate delivered to Sir William Whyte when he
purchased the shares shews on its face that the company was
ineorporated under the laws of Minnesota. The letter written to
him on January 3, 1911, by the agent of the company suggesting
that he should make the purchase, mentions it as ‘‘The O. W.
Kerr Company of Minneapolis.”” The letter from Sir William
in reply refers to it in the same terms and expresses a willingness
to take $3,000 worth of stock. On January 24, 1911, he wrote
again and said: ‘I have your letter of 21st inst., in eonnection
with increasing the capital stock of the O. W. Kerr Company, of
Minneapolis. From my knowledge of this firm’s methods, and
your own strong recommendation, I will take $5,000 preferred
stoek, and enclose herewith my cheque for same.’’

By the word ‘‘firm"’ the writer no doubt meant company. He
must be taken to have intended to become a shareholder in the
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ude the company with all the benefits and all the obligations attached to
r owned the ownership of such shares.

aim are Copin v. Adamson (1874), L.R. 9 Exch. 345, is a leading case At
were in on the liability of a person who becomes a shareholder in a foreign e :D -
i on the corporation. That action was brought on a French judgment. pyysrs Co.

receiver The defendant pleaded that he was not at any time before judg- po 400 cam.
various ment resident or domiciled in Franee, or within the jurisdietion
eeeding of the Court, or subject to French law, that he was never served

* eonsti- with process, nor had any notice or opportunity of defending
himself. The first replication to this plea alleged that defendant

ad sub- was the holder of shares in a French company, having its legal
n. The domicile at Paris, and that he became thereby subject to all the
itate of liabilities, ete., belonging to holders of shares, and in particular
he case, to the eonditions contained in the statutes or articles of associa-

matters tion ; that by these statutes it was provided that disputes arising
of a re- during liquidation should be submitted to the jurisdiction of the

reunder French Court; that every shareholder provoking a contest must
nnesota elect a domicile at Paris and in default election might be made
n. The for him at the office of the imperial procurator; that summonses,

of the ete., should be validly served at the domicile formally or im-
| affairs pliedly chosen ; that the ecompany became bankrupt and defend-
by my ant’s unpaid calls became payable to plaintiff as assignee; that he
made default and provoked a contest; that he never elected a

vhen he domicile; that plaintiff caused a summons to be served at the
ny was office aforesaid; that by the law of France the office provided
itten to was the implied domicile of election for the purpose of service
1gesting and the service was regular; that defendant was bound to appear
0. W. but did not, whereupon judgment by default was entered against

William him. The second replication alleged that the defendant was a

ingness shareholder, as in first replication mentioned, and stated the pro-
e wrote visions of the law of F'rance to the same effect as those contained
meetion in the above-mentioned statutory articles of association, but
any, of omitting all reference to the statutes or articles of association,
ds, and and alleging that defendant did not elect a domicile, that the

eferrved company became bankrupt, ete., and that a summons was served
as in first replication stated. It was held by all the Judges who
1y, He heard the argument that the first replication was good. Kelly,

+in the C.B., held that the second replication was also good, but the major-
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ity of the Court, Amphlett and Pigott, BB., held that it was bad.
On appeal from the decision, in L.R. 9 Exch. 345, upon the first
replication, the Court of Appeal upheld the judgment of the
Court of Exchequer (1875), 1 Ex, D. 17.

In giving judgment in the Exchequer Court, Kelly, C.B., said,
L. R. 9 Exch,, at p. 349:

1 apprehend that it is now established by the law of this country that
one who becomes a shareholder in a foreign company, and therefore and
thereby a member of that company—such company existing in a foreign
country, and subject in all things to the law of that country—himself be
comes subject to the law of that country, and to the articles or constitu-
tions of that company construed and interpreted according to the law of
that country in all things and as to all matters and all questions existing
or arising in relation to or connected with the acts and affairs and the
rights and liabilities of such company and its members severally and
collectively,

I take it that all the Judges agreed with the statement of the
law contained in the above extract. Amphlett, B., with whom
Pigott, B., eoncurred, said at L.R. 9 Exeh. 353:

As to the first replication demurred to, the Court is unanimously of
opinion that the defendant is shewn upon the face of it to have con-
tracted with the company, of which he is a shareholder, and whose repre-
sentative the plaintiff is, that he would, under the circumstances dis-
closed, be amenable to the jurisdiction of the Court of the Tribunal of
Commerce of the Department of the Seine. But as to the second repli-
cation, my brother Pigott and myself think that although the allegations
are suflicient to shew that defendant’s contract is to be governed by
French law, still that they do not shew that he is subject to the jurisdic
tion of the French Court. The contract must be interpreted by an
English tribunal.

The decision on the first replication was appealed to the Court
of Appeal and was upheld: 1 Ex. D. 17, at p. 19. In giving judg-
ment Lord Cairns said:

The averment is, that by the law of France he was bound by all the
statutes and provisions of the company. The Court of Exchequer have
held that a good replication. I am clearly of the same opinion, It appears
to me that, to all intents and purposes, it is as if there had been an actual
and absolute agreement by the defendant.

It must be borne in mind that the action in the Copin case,
supra, was brought upon a foreign judgment and not upon the
original cause of action. The case at Bar is upon a liability of
the defendant arising out of obligations attached by the laws
of Minnesota to the holder of shares in the ecorporation in
question, obligations which he is taken to have assumed by
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voluntarily beecoming a shareholder. The contract into which
the deceased entered when he applied for, received and aceepted
the shares was governed by the law of Minnesota and was subject
to any condition or liability attached to it by that law. It is no
defence to say that he did not know of the double liability on the
shares. The law made that liability a part of the contract. He
must be held to have notice of it. See opinion of Amphlett, J.,
in Copin v. Adamson, at p. 354. The contract was performed on

18 bad.
1e first
of the

v
STANDARD
Trusrs Co.
" said, i
Perdue, C.J.M.

ry that
we and

foreign the part of the company and the subscriber received dividends on
self be the shares. He must be held to have accepted the shares subject
";';:l”” to the obligations attached to them by law.

xlating The decision upon the second replication in Copin v. Adam-
and the son, supra, does not affect the present case. That decision was
lly and to the effect that an Englishman, who had no domicile in France
of the either actual or by agreement, who had in no manner submitted

himself to the jurisdietion of the French Court, or been served
by any process, was not bound by a judgment obtained against
iy ol him in that Court. The present action is brought, not upon a
e ieam judgment, but upon the double liability on the shares. The
e Tepre- proceedings in Minnesota established the representative char-
W iy acter, duties and powers of the receiver, the insolveney of the

unal of N A N
d repli corporation and the doing of certain acts which led up to the

whom

sgations aceruing of the liability of the shareholder and the perfecting
s ilv"\ of the demand upon him,
jurisdie g i
by an I have diseussed Copin v. Adamson at almost undue length.

I have done so because 1 regard it as being the leading decision
Court on the subjeet and as settling the main controversy in the case y
y jude- before us.
The provision upon which the liability of the shareholder
all the is based is contained in the constitution of the State of Minnesota,
:r'.,:..‘.; art, 10, see. 3, General Statutes of Minnesota, 1913, p. 2093, and
\ actual is in these words: “‘Each stockholder in any corporation, except-
ing those organized for the purpose of carrying on any kind of
manufacturing or mechanical business, shall be liable to the
amount of stock held or owned by him.”’
It is clear from leading American authorities that the O. W.
Kerr Co. does not come within the exception.

ion in By sec. 32 of the Manitoba Evidence Act, R.S.M., 1913, ch. 65,
red by

n ease,
on the
lity of
e laws
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the Courts of this Provinee may take judicial notice of the laws
of any part of the United States of America and may refer to
statutes, reports of cases and works upon legal subjeets as the
Court may deem authentic. In this case we have also the benefit
of the expert evidence of Mr, Allen as to the laws of Minnesota,
and particularly with reference to the enforecement of stock-
holders’ liability in the case of corporations formed under the
laws in foree in that State. In considering the effect of the stat-
utes of Minnesota this Court would naturally adopt the interpre-
tation put upon them by the highest Court in that State and by
the Supreme Court of the United States.

In Bernheimer v. Converse (1906), 206 U.S. 516, it was held
by the Supreme Court of the United States that in a State where,
as in Minnesota, stockholders’ liability is fixed and measured by
the constitution, a stockholder upon aequiring his stock incurs
an obligation arising from the constitutional provisions, which
is capable of being enforeed in the C'ourts not only of that State
but of another State and of the United States. Day, J., in de-
livering the judgment of the Court enunciated the following
principle, at p. 533: ‘‘By becoming a member of the Minnesota
corporation, and assuming the liability attaching to such mem-
bership, he became subject to such regulations as the State might
lawfully make to render the liability effectual.”’

The above is in substantial agreement with Kelly, C.B.’s
statement of the view adopted by English Courts, as given in the
passage 1 have quoted from his judgment in Copin v. Adamson,
supra.

In Converse v. Hamilton (1911), 224 U.S, 243, the provisions
in the eonstitution and laws of Minnesota as to the double lia-
bility of a stockholder were discussed. The constitutional valid-
ity of these provisions and the power and authority of the re
ceiver of the corporation to enforce the double liability of the
stockholder in another State were considered and upheld. The
Supreme Court of the United States in this case reversed the
decision of the Supreme Court of Wisconsin in which a contrary
view was taken. .

The certified copics of the proceedings by the plaintifi as
receiver of the insolvent corporation together with the other evi-
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1e laws dence adduced before the trial Judge in this case satisfy me that
efer to all proceedings required by the laws of Minnesota to render
as the effectual the liability of the shareholder, or bearing upon its
benefit enforcement, have been taken in that State. A liability of a .

’ ¢ STANDARD
nesota, contractual nature existed upon the part of each sharcholder Thusrs Co.

stock- in the company to contribute, in case of its insolveney, towards Perdus, CIM.
ler the the payment of its liabilities to the extent of the amount of his
he stat- shaves. The plaintiff as a quasi-assignee for the benefit of the
terpre- ereditors of the company is entitled to enforce this liability
and by against the sharveholder or his personal representatives, and when
the sharcholder was domieiled in Manitoba the Courts of that
as held Provinee may enforee it.
where, The appeal should be dismissed with costs,
wred by CameroN, J.A.:—This action is brought by the plaintiff as

incurs receiver of the O. W. Kerr Co., a corporation incorporated undey
which the laws of the State of Minnesota for the purpose amongst others
it State of purchasing and selling lands and having its head office at

. in de- Minneapolis in that State, against the defendants as executors
llowing of the estate of the late Sir William Whyte, to recover the sum
anesota of $5,000, an amount equal to the par value of 50 shares of the
1 mem- preferred stock of the company held by him, with interest at 6%.
» might The statement of elaim fully sets forth the faets of the case, the
laws of the State of Minnesota fixing the liability of shareholders
C.B.%s of eorporations and preseribing the method of enforeing that
1in the liability in the State Courts and the proceedings taken in those
famson, Courts pursuant thereto,
The action was tried before Galt, J. (1919), 49 D.L.R. 399,

yvisions who gave judgment for the plaintiff for the amount claimed and
ble lia- interest.  In his judgment the pleadings, facts and evidence as
1 valid- well ag the authorities on the points of law involved are fully
the re- dealt with,

of the Objection was taken on the argument to the admissibility of
1. The the evidence presented to establish the incorporation of the 0. W,

sed the Kerr Co.

ontrary Under the laws of Minnesota the method of procuring incorp-
oration differs somewhat from that laid down by our Companies

ntiff as Act, RS.M. 1913, ch. 35. (1) There must be a certificate of in-

her evi- corporation, signed by three or more persons constituting them-
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selves a body corporate, and declaring the name of the eorpora
tion, the general nature of its business, with amount of its capital
stock and other particulars set forth in the statute; (2) This cer-
tificate is filed and recorded with the Secretary of State and
thereafter with the register of deeds, where the prineipal place
of business of the corporation is specified to be in the certificate;
(3) The preseribed fees must be paid to the Seeretary of State;
(4) The certificate must be published as provided ; and (5) Proof
of the publication is to be filed with the Seeretary of State, and
upon such filing its corporate organisation is complete. Pro-
vision is made for the amendment of the certificate of ineorpora-
tion in respect of any matter which the original certificate might
have contained by a majority vote of the shareholders as thercin
specified, which upon being authenticated and approved, filed
and published as in the case of the original certificate becomes
effective and complete,

At the trial there was put in as Ex. 1 a certificate of the
Secretary of State of the State of Minnesota signed by him and
sealed with the Great Seal of the State that he had compared the
annexed copies with the original articles and amendments thereof
of the O. W. Kerr Co., and that the said copies are true and
correct transeripts thereof and that the affidavit of publication
of the said articles was duly published.

Also as Ex. 2, a certificate of the said Secretary of State,
signed by him and sealed with the Great Seal of the State, that
he had compared the annexed copy with the articles of incorpora-
tion of the O. W. Kerr Co., and amendments thereto as recorded
in the record of incorporation and of the proof of publication
in each case and that the said copy is a true and correet tran-
seript of said instruments and of the whole thereof.

There was also filed at the trial as Ex. 3, a copy of the cer-
tificate of incorporation of the said company with the annexed
certificate of the register of deeds in and for Hennepin County
in the State of Minnesota signed by him and under his official
seal, that he had compared the same with the original filed in
his office and that the copy is a true and correct transeript and
copy of the same,
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orpora Exs. 4 and 5 are copies of the amendments to the articles = MAN.

i eapital of ineorporation certified to by the register of deeds in like C. A,
*his cer- manner. AvieN
ate and Finally there is Ex. 6, a certificate of the Secretary of State 2o
al place under the Great Seal of the State that the O. W. Kerr Co. was Tgusms Co.

tifieate; on December 23, 1910, and has since been a corporation duly o e sa

f State; organised, created and existing under the laws of Minnesota,
1) Proof with an authorised capital of $500,000, divided into 5,000 shares
ate, and of the par value of $100 each, and that the said charter has never
y. Pro- been cancelled or annulled.

BOrpora- In addition to this documentary evidence the plaintiff, the

e might receiver in the proceedings in the Minnesota Court and an at-
. therein torney at law, testified that he had himself compared Exs. 2, 3, 4
od, filed and 5 with the originals of which they purported to be copies and

becomes that they were true copies of the same.

Before the passage of the statutes relating to the admission of
» of the documentary evidence there were well-established methods of
him and proving foreign official records and acts of state.
ared the In the absence of some such statutory provision the rule has been laid

i thereof down that the proper mode of authentication of foreign records or docu-
ments other than foreign laws or judicial records must be determined

rue and under the guidance furnished by the rules of the common law or the

dlication usages of nations, and that any evidence is in general sufficient that legi-
timately tends to prove that the document offered is in fact certified by

£ State the official custodian of the original of which it purports to be a copy
e and that he has due authority to make such certification. Thus a copy
ate, that certified under the Great Seal of State is admissible without further

corpora- authentication. [22 Corp, Jur., 855.]
recorded In National Bank of St. Charles v. De Bernales (1825), 1 Car.
blication & P. 569, an examined copy of a charter deposited in the proper

st tran- public office at Madrid was allowed in evidence.
Here we have copies of the articles of incorporation and the
the cer- amendments thereto certified by the Secretary of State of Minne-

annexel sota under the Great Seal, and, in addition, the certificates of the

County register of deeds under his seal of office.
E nﬂ'!"i:;l Furthermore the certificates of the Secretary of State are
fled in admissible under the Evidence Aet, 14-15 Viet., 1851, ch. 99, see.
ript and 9. They relate to ‘‘acts of state’’ as therein mentioned. ‘‘The
official acts of every state or potentate whose independence has

8—57 p.L.R.
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been recognized by the C'rown, and of their authorized agents, arc
acts of State.”’ (23 Hals., p. 310, para. 650.)

““A foreign patent is an ‘act of state’ within the meaning of
this section.”” In re Betts’ Patent (1862), 1 Moo. P.C. 49
Roseoe, on Nisi Prius, vol. 1, p. 102,

See also 13 Hals. 527, para 728: “‘ Aets of state of a foreign
state . . . may be proved by examined or authenticated copies.”’

The Aect of 14-15 Viet. has been held to expand the ecommon
law. See Erle, C.J., in Motteran v. Eastern Counties Ry. (1859)
7 C.B. (N.8.) 58, at p. 71, 141 E.R. 735.

The certificates not only authenticate the copies of the articles
but certify them to be examined copies. And not only have wi
this evidence but also that of the plaintiff, who testified that h
had compared the copies with the originals on record. T see no
ground whatever for refusing to admit the documents. It is
difficult to see what further steps could have been taken to per-
feet this evidence,

The argument that the Manitoba Evidence Act, R.S.M., 1913,
ch. 35, displaces and supersedes the Aet of 14-15 Viet. is wholly
ineffective in view of the express provisions of see. 33. Apart
from this provision, such an Act is to be construed cumulatively.

Objection was also taken to the admissibility of documents
purporting to be certified copies of the proceedings in the Courts
of Minnesota. But the provisions of see. 13 of our Evidence Act
apply and have been complied with,

The liability sought to be enforced here is founded on the
following provision in the constitution of the State of Minne-
soat. (Revised Statutes of Minnesota, 1905, p. 1186.) ‘‘Each
stockholder in any corporation, except in those organized for the
purpose of carrying on any kind of manufacturing or mechanical
“business, shall be liable to the amount of stock held or owned
by him."’

In the statutes of the State of Minnesota provisions are made
preseribing the proceedings to be taken to ascertain and enforce
this liability of the shareholder in the event of the insolvency
of the company. Upon complaint of a judgment ereditor, whose
execution against the corporation has been returned unsatisfied,
the C'ourt may sequestrate the property of the eorporation and
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its, arc appoint a receiver thereof. The receiver then alleging the exist- ~ MAN.
ence of a constitutional or other liability of the stockholders and C. A.
ling of that it is necessary to resort to the same secures from the Court For
C. 49 g a date to hear his application and to give such notice as might be v
- o . STANDARD
i deemed proper. Upon the hearing the Court then considers the Tgusts Co.
‘oreign evidence as to: (1) The nature and probable extent of the in- ¢ ==,

ypies.”’ debtedness of the corporation; (2) The probable expense of the
mmon receivership; (3) The probable amount of the available assets;

1859). and (4) The parties liable as stockholders, the nature and extent
of their liability and their probable solveney and the Court, if
irticles neeessary, may order a ratable assessment on the stockholders or

ave Wi otherwise as may be deemed necessary and shall direct the pay-
hat he ment of the amount so assessed against each share to the receiver.
see 1o On failure of any one liable to such assessment to pay the same

It is within the time preseribed the order may authorise the receiver
to per to bring an action against him wherever found, and such order
A shall be conclusive as to all matters and as to all parties therein

, 1913, adjudged liable whether appearing or being represented at the

wholly heating or not, or having notiee thereof or not. Upon the expira-
Apart tion of the time fixed in the order of assessment the receiver
itively. shall commence an action as against every party so assessed and

aments failing to pay wherever hé is found unless he satisfies the Court
Courts that it is useless or too costly to do so,

ce Act These statutory provisions were complied with so far as the

necessary proceedings in the Minnesota Court were concerned,
on the as appears by the authenticated copy of the proceedings filed. A
Minue- copy of the order of the District Judge dated at Minneapolis,
“Bach January 24, 1916, ordering that the receiver’s petition be heard
for the on March 11, 1916, when the Court would proceed to consider

hanical the nature and probable extent of the indebtedness of the corp-
owned oration and the other particulars required by the statute as afore-

said and directing publication and service by mailing of the
» made order itself and a copy of the order of the District Judge, dated

mforce April 1, 1916, declaring the liability of the shareholders and
Aveney ordering an assessment of $100 on each share and authorising the
whose receiver to bring such actions as might be necessary to recover
tisfied, same and direeting the receiver te give notice of the order by

on and mailing a copy of the same to each shareholder, were produced
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by the defendant’s manager, who admitted their receipt at or
about their dates. These orders are fully set out in the judgment
of Galt, J., 49 D.L.R. 399,

It thus appears that the liability of a shareholder in this
corporation has its origin in the constitutional provision above
quoted, but that liability is not finally determined and does not
become enforeeable until the order of assessment is made by the
Court pursuant to the statute.

In an action in personam in respect of any cause of action,
the Courts of a foreign country have jurisdiction where the
party objecting to the jurisdiction of such Court has, by his
own conduet, submitted to such jurisdiction, i.e., has precluded
himself from objecting thereto, by having expressly or impliedly
contracted to submit to the jurisdiction of such Court. Dicey on
Confliet of Laws, 2nd ed., pp. 361-2. For this statement of the law
the author cites Copin v. Adamson, 1 Ex. D. 17; Vallee v. Du-
mergue (1849), 4 Exch. 290, 154 E.R. 1221; Bank of Australasia
v. Harding (1850), 9 C.B. 661, 137 E.R. 1052; Bank of Austral-
asia v. Nias (1851), 16 Q.B. 717, 117 E.R. 1055, and other cases. I
refer also to Feyerick v. Hubbard (1902), 18 T.L.R. 381, and
Jeannot v. Fuerst (1909), 25 T.L.R. 424.

In Emanuel v. Symon, [1908] 1 K.B. 302, at p. 314, Kennedy,
L.J., says: ‘‘In Copin v. Adamson there is an express decision
that a subjeet of this country does not by the mere fact of becom-
ing a shareholder in a foreign company submit himself neces-
sarily to the jurisdiction of the foreign Courts.”’

That is to say the mere fact that Sir William Whyte was a
shareholder of this Minnesota company would not necessarily
be decisive of his agreement to submit to the jurisdiction of the
Courts of that State. There must be evidence to shew that he

« expressly or impliedly contracted to submit to the jurisdiction

of the Minnesota Courts,

In this case there is more than the mere fact of being a share-
holder. There is the stock certificate purporting on its face to be
issued according to the laws of the State of Minnesota. The
name of the corporation ‘‘ The O. W. Kerr Company’’ indicates
no limitation of liability but the contrary. The certificate leads
back to the articles of association and they are based on and
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at or

derive from the general statutes of the State, which give the
rment

State Courts the powers set out above. All these relevant pro-
visions become part of his eontract. This branch of the case has
been fully dealt with by Dennistoun, J., and I agree with his v.

. . : 4 STANDARD
views and conclusions thereon. With the other matters raised Tgusrs Co.
on the argument and discussed by him in his judgment 1 also
coneur,

DENNISTOUN, J.A.:—This is an appeal by the defendants 88 Deasistoun,J.A.
executors of the estate of the late Sir William Whyte from a
judgment of Galt, J., in the Court of King’s Bench (1919), 49
D.L.R. 399, whereby the estate was found liable in the sum of
$5,000 and interest, assessable as double liability upon stock in
the O W. Kerr Co., of Minneapolis, which is insolvent, and of
which the plaintiff has been appointed receiver by the Courts of
the State of Minnesota.

The stock was fully paid for on subseription and the double
liability is imposed by virtue of a provision in the constitution
of the State of Minnesota applicable to all corporations excepting
those organised for the purpose of carrying on any kind of manu-
facturing or mechanical business. The O. W. Kerr Co. is prim-
arily a land company.

This is not an action on a judgment, but is one to enforee
a liability imposed by the laws of Minnesota on shareholders of
an insolvent company after determination of certain facts by the
Distriet Courts of Minnesota as persona designate by statute.

The proceedings taken in the Courts of Minnesota to shew
the necessity for a resort to the double liability and the assess-
ment of that liability are taken as the basis of the action in the
Courts of Manitoba,

Sir William Whyte was a British subject domiciled in Canada,
and it is necessary, first of all, to arrive at a conclusion as to
the jurisdiction, if any, acquired over him or his estate by the
foreign Court, and, secondly, the sufficiency of the proof and the
admissibility of the evidence tendered at the trial in the Court
of King's Bench to establish liability and entitle the recciver to
Judgment in this Provinee.

It was frankly admitted by counsed for the appellant that
had Sir William Whyte been an American citizen or had he been
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resident within the territorial jurisdietion of the Minnesota
(‘ourts no defenee would be available. None was attempted on
the merits. The case rests on the validity of the proeceedings
taken to enforee the elaim.

In Schibsby v. Westenholz (1870), L.R. 6 Q.B. 155, at p. 161,

Blackburn, J., formulates 4 rules which have been relied on in
subsequent cases for the determination of the liability of defend

ants who are sued upon a foreign judgment to the effeet that they

must bear an absolute or a qualified or a temporary allegiance 1o
the country in which the Court is. Lord Blackburn’s rules are
(see L.R. 6 Q.B. at pp. 161 et seq.) : (1) If the defendants had
been at the time of the judgment subjects of the country whose
judgment is sought to be enforced against them its laws bind
them. (2) If the defendants had been at the time when the suit
was commenced resident in the country, so as to have the benefit
of its laws protecting them, or as it is sometimes expressed, ow-
ing temporary allegiance to that country its laws bind them.
(3) If at the time when the obligation was contracted the defend-
ants were within the foreign country, but left it hefore the suit
was instituted, we are inclined to think its laws bind them. (4)
If a person selected as plaintiff the tribunal of a foreign country
as the one in which he would sue, he could not afterwards say
that the judgment of that tribunal was not binding upon him.
Baron Amphlett adds a fifth rule in Copin v. Adamson (1874),
L.R. 9 Exch, 345, at p. 355. (5) A man may contract with others
that his rights shall be determined not only by foreign law but
by a foreign tribunal, and thus by reason of his contract, and not
of any allegiance absolute or qualified would become bound by
that tribunal’s decision.

To these rules may be added another which is generally con-
ceded: (6) Voluntary submission to the jurisdiction of a foreign
(C'ourt by entering appearance to its process will make its judg-
ments binding: Rousillon v. Rousillon (1880), 14 Ch. D. 351,
at p. 371,

In Emanuel v. Symon, [1908] 1 K.B. 302, at 309, Buckley,
L.J., restates these rules omitting rule 3, which was formulated
with some doubt by Blackburn, J.

It is under the fifth rule that the executors of the estate of
Sir William Whyte are said to be liable.
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nesota An examination of facts surrounding the making of the
ed on contract establishes that Sir William Whyte applied for, and
adings received, his share certificate in Canada and paid for the 50
] shares issued to him by cheque to the O. W, Kerr Co.’s agent at .
NTANDARD
). 161 Winnipeg. He was recorded as a holder of preference stock at Tyesms Co,
on in the head office of the company at the eity of Minneapolis in the
efend State of Minnesota, and from time to time received dividends as

Dennistoun, J.A

t they a shareholder remitted from the head office. A stock ecertificate
nee " dated January 25, 1911, was duly delivered and is produeced by
es are the executors from the documents of the deceased. It contains
ts had the words at the top of the certificates **Incorporated under the

whoas laws of Minnesota,”” and certifies that William Whyte, Winnipeg,
3 bind is the owner of 50 shares of the preferred stock of the 0. W, Kerr
1e suit Co. ) , i

benefit The certificate of incorporation of the O, W. Kerr Co. was

d, ow- filed in the office of the Secretary of State for Minnesota on
) - . . .
them January 28, 1907, It recites in opening:—
efend- The undersigned agree to and do hereby associate themselves as a oy
3 corporate for the purposes hereinafter expressed, and do hereby under and
1e suilt

pursuant to the laws of the State of Minnesota, incorporate ourselves and
(4) our successors, and to that end we hereby adopt and sign the following
suntry Certificate of Incorporation, ete.

ds say When Sir William Whyte accepted the status of a shareholder
n him. in this company as determined by the words quoted, he not only
1874). contracted to be bound by the laws of the State of Minnesota in
others respect of that contract as fully and specifically as if the laws
w but applicable had been incorporated into and set forth word for word

nd not in the certificate of incorporation, but in addition he agreed to
nd by submit himself in common with all other shareholders to the
Jurisdietion of the Minnesota Courts and to be bound by their
ly con- process for the relief of creditors, as set forth in the statutes
foreign of the State, in the event of the company becoming insolvent,
s judg: The case of Copin v. Adamson, supra, was relied on by counsel
). 351, for both parties on the argument before this Court.
On behalf of the receiver it was urged that this case falls
uckley, within the terms of the first replication which was held good,

sdatel while on behalf of the Whyte estate it was argued that it comes
within the terms of the second replication which was held bad.
tate of The action was taken on a French judgment; the defendant
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pleaded that he was not at any time before judgment resident
or domieiled in Franece, or within the jurisdietion of the Court,
or subjeet to French law; that he was never served with any
process ; nor had any notice or opportunity of defending himself

The plaintiff met this plea by two replications which are too
lengthy to be set out in extenso. I am content to indicate in a
few words what they contained.

The first replication alleged that the defendant was the holder
of shares in a French company having its legal domicile at Paris,
and became thereby subject by the law of France to all liabilities
belonging to the holders of shares. That he further became sub-
jeet to the conditions contained in the articles of association,
which made provision for the submission of all disputes to the
jurisdiction of the French Court, for the fixing of the domicile
of shareholders, for service of process at that domicile, and alleg-
ing further that judgment had been duly recovered in the French
Courts in accordance with the provisions of the articles of associa-
tion and of the law of France.

The second replication was in most respects similar, alleging
that defendant was a shareholder, and stating the provisions of
the French law to the same effect as those contained in the
articles of association but omitting all reference to the articles
of association, and alleging that the defendant did not elect a
domieile and that a summons was served as in the first replica-
tion stated.

1t was held on demurrer by Kelly, C.B., Amphlett, and Pigott,
BB., that the first replication was good, and by Amphlett, and
Pigott, BB,, that the second replication was bad.

This judgment was affirmed by Lord Cairns, L.C., Blackburn
and Brett, JJ., 1 Ex. D. 17.

Lord Cairns, L.C., says at p. 18, that the statutes and
provisions of the articles of association were ‘‘agreements infer
socios’’; and at p. 19 he says:—

It appears to me that, to all intents and purposes, it is as if there had
been an actual and absolute agr t by the defendant; and that if it
were necessary to bring an action against him on the part of the com-
pany, the service of the proceedings at the office of the imperial pro-
curators, if no other place were pointed out, would be good service,

In other words the first replication was good because the de-
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sident fendant had expressly contracted to submit himself to the laws
‘ourt, of France and the jurisdietion of the French Courts, and the

h any sccond rveplication was bad because the plaintiff relied not on s

mself any agreement by the defendant but on the general law of - ;bmb

re 0o France, and the case was not brought within the terms of the Tgusys Co.

2 in a fifth rule above stated. _—
Copin v. Adamson was much discussed in Emanuel v. Symon,

nolder supra. Kennedy, L.J., [1908] 1 K.B., at 314, says:

Paris, In Copin v. Adamson there is an express decision that a subject of this
country does not by the mere fact of becoming a shareholder in a foreign

pany submit himself ily to the jurisdiction of the foreign
Courts, and it seems to me that what applies to a company applies equally
lation, to a partnership.

ilities
e sub-

to the Had the certification of incorporation in the case at Bar been
mieile silent as to the law and procedure which should govern the rights
alleg- and liabilities of the shareholders, Sir William Whyte's position
‘rench might possibly have been that indicated by Kennedy, L.J., and
ssocia- the executors would have been in a strong position to maintain

that the Courts of Minnesota had acquired no jurisdietion in
leging personam over them, and that the liquidation proceedings of the
ons of 0. W. Kerr Co. bound only the property and assets of the estate
in the in Minnesota. But the certificate is not silent on the point. By
rticles agreement inter socios these shareholders undertook to be bound
slect a by all the laws of the State applicable to them as shareholders,

splica- to the company, and to its ereditors, including the procedure to
be taken against them, the service of process, and the assessment
Pigott, of the double liability on the stock held. Lord Watson in Hunt-

t, and ington v. Attrill, [1893] A.C. 150, says, at p. 159: ‘‘In the opinion
of their Lordships, these enactments are simply conditions upon
kburn which the Legislature permits associations to trade with corporate
privileges, and constitute an implied term of every contract be-

s and tween the eorporation and its ereditors.’’

v inter Nevertheless there must be an express or clearly implied
agreement on the part of the shareholder to submit himself to

5 kak the burdens imposed by the foreign law. Bisdon Iron and Loco-

at if it motive Works v. Furness, [1906] 1 K.B. 49; Feyerick v. Hub-
“l com- bard, 18 T.L.R. 381.

ro-
e In my humble judgment it is reasonable that the liability of
he de- a non-resident shareholder to creditors should be fixed by the

law of the country in which the company is situate where those
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laws are not penal in their character, but on the contrary limit
the liability which would without them be imposed at eommon
law. Any person taking shares in the O. W, Kerr Co. should as
sume that his liability is unlimited. The name earried on its face
all the obligations and responsibilities of a partnership. It is
only by virtue of the laws of Minnesota that the liability of
shareholders to ereditors is limited to the amount of stock held
Why should a non-resident shareholder be permitted to evade a
law which has been passed for his benefit and while aceepting
immunity from the claims of creditors which that law gives re
pudiate the lesser liability which it imposes upon him. He can-
not ‘‘approbate and reprobate’’ at the same time. Such law is
the very foundation upon which the corporation has been built
and ecannot be separated from it. See Hagarty, C.J.O., in
Huntington v. Attrdl (1891), 18 A.R. (Ont.) 136, at 145.

No question is raised as to the sufficiency and regularity of
the proceedings taken to assess the double liability upon the
shareholders of this company. The process leading up to the
making of the order by the Distriet Court was duly brought to
the notice of these executors both by registered post and by ad
vertisement in accordance with the Minnesota statute law. This
is admitted by counsel and has been proved by evidence adduced
at the trial.

The conclusion is therefore reached that the defendants were
subject to the law imposing double liability, and by econtract
they were subject to the jurisdiction of the Minnesota Court, and
in accordance with the law and the practice of that Court they
‘were properly before it when the assessment order was made.
No appeal from it has been taken, and it is now final and con-
clusive as against all the shareholders of the eompany.

1t only remains to consider the sufficiency of the proceedings
which have been taken and the evidence by which they have
been proved in the Court of King’s Bench.

The defendants did not attempt at the trial to refute any of
the facts relied on by the plaintiff but were content to rest their
case upon the absence of legal evidence in proof of those facts.

The first objection is in respect to the proof of the law of
Minnesota. That point is determined by see. 32 of the Manitoba
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Evidence Act, RS.M., 1913, ch. 65, which enables the Courts of
this Provinee to take judicial notice of the laws of any part of the
United States of America and to refer to statutes, reports of cases,
evidenee on oath, ete. These three methods of proof were taken in
this case. Expert evidence was given by the receiver, who ap-
pears to be a duly qualified attorney of the State, the statutes
and decided cases were produced. There was ample proof of the
law.

Incorporation of the O. W. Kerr Co. and the proceedings
before the Minnesota Courts were duly proved under the pro-
visions of Lord Brougham's Act, 14-15 Viet., ch. 99, and the
Manitoba Evidence Aet, which are cumulative. I agree with my
brother Cameron on this point. Not only were copies duly certi-
fied by the Seeretary of State under the State seal tendered and
admitted as acts of state, but examined ecopies proved such by
oral testimony were submitted and filed, and certificates of the
proper officers under the seal of the Court were in all cases sup-
plied. Leishman v. Cochrane (1863), 1 Moo. P.C', 315, 15 E.R.
720.

The proceedings thken to establish insolveney and leading up
to the making of the order of assessment, are set out in the judg-
ment of Galt, J., 49 D.L.R. 399, and I fully concur with the con-
clusions at which he has arrived in respect to them,

One other point may be briefly referred to. It was argued
that the double liability imposed by the State constitution did
not apply to companies organised for the purpose of carrying
on any kind of manufacturing or mechanical business and at-
tention was drawn to the powers given the O W. Kerr Co. to
manufacture logs, timber and lumber, to operate grist mills,
and to do a general store business. This point has been settled
by the Supreme Court of Minnesota in the case of Senour Co. v.
Church Plant (1900), 84 N.W.R. 109, and Meen v. Pioncer Co.
(1903), 97 N.W.R. 140, to the effect that where other than manu-
facturing and mechanical powers are granted by the certificate
of incorporation, the double liability in favour of ereditors exists.
The decisions of the State Courts are to be noticed judicially in
our Courts in determining the State law, under the provisions of
the Manitoba Evidence Aet, ch. 65, R.S.M., 1913, sec. 32. In any
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event the reasoning and conclusions of the Judges in the cases
referred to are convincing, and inasmuch as the 0. W. Kerr (o,
is a land company with certain ancillary powers it is beyond

v. question that the double liability of the shareholders exists,
-P:;:;Ar:?,, The objection that the constitutional imposition of double
oo 1.4, liability is penal in its character and not enforceable by the
Courts of a foreign country is disposed of by the judgment of
the Privy Council in Huntington v. Attrill, supra. The remedy
here given is for the protection of the private rights of ereditors,
and is not a penalty recoverable in favour of the state. This is
the test applied by the Privy Council in respeet to legislation of

a similar character in that case and disposes of the objection.

Mr. Williams argued that the clause in the constitution which
ereates the liability in question does not, and should not be held
by our Courts to, impose a double liability. It is very brief and I
see possibilities of much argument as to how it should be con-
strued. It says:

Article 10, sec. 3. Liability of Stockholders, Each stockholder in any
corporation, except those organized for the purpose of carrying on any
kind of facturing or mechanical busi shall be liable to the
amount of stock held or owned by him. . ¢

It has been decided by the Supreme Court of Minnesota
that this section does impose a double liability : 4 Thompson on
Corporations, 4793 ; Willis v. St. Paul Sanitation Co. (1892), 50
N.W.R. 1110.

In my opinion we are bound to accept these decisions as con-
clusive as to the law of the State. The placing of a different
construction on the meaning of the section by this or any other
foreign Court would in no way alter the law by which this case
must be governed.

In Huntington v. Attrill, supra, the Privy Council decided Ei
that the Courts of Ontario were not bound to accept the decisions Emby
of the Courts of New York State as to what constituted a penal Wint,
action, for the reason that what was being determined in that the ti
case, was not the law of New York, but the rule of international contr
law which a British Court would enforce, and that it was the Nettic
duty of the British Court to determine the rule for itself untram- ".""
melled by the divergent views of the New York Courts. opinic

In the case at Bar it is the law of the State of Minnesota not h
which we have to determine.
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1e cases The case of Hale v. Allinson (1902), 188 U.8. 56, is a de-
‘err Co. cision of the Supreme Court of the United States adverse to the
beyond right of a receiver to recover against a foreign shareholder
sts. under the law of Minnesota as it stood when that case was tried.

double An amendment of the statute law by ch, 272 of 1899 now included
by the in the General Statutes of 1913, secs. 6645 to 6651, has removed
nent of the disability as settled by Bernheimer v. Converse, 206 U.S. 516,
remedy and Converse v. Hamilton, 224 U.S. 242,
reditors, Upon the whole case I concur with the views of Galt, J., at
This is the trial and would affirm his judgment.

ation of The appeal should be dismissed with costs.
ion. Appeal dismissed.
n which

be held THE KING v. DUBUYK.
of and I

(Annotated.)
b - Baskatchewan Ormrt‘:?f Appeal, Haultai 8., Newlands, L o aull

N

, 0.J.8.,
wood, JJ.A. October 10, 1920.

o in any Arpeal (§ VII L 2—477)—CRIMINAL CASE—MOTION BY LEAVE AGAINST VER-

{ on any DICT—CASE RESERVED ON QUESTION OF LAW,

2 to the On concurrent applications, one under see. 1021 of the Criminal Code,
made by leave of the trial Judge for a new trial on the ground that
the verdict is against the weight of evidence, and the other by case re-

innesota served under Code sec. 1014, as to the rejection of certain testimony

son on offered by the defence, the Court of Arpul may allow a new trial under
p sec. 1021 without answering the question reserved as to the admissibility
392), 50 of testimony,

Y
[See Annotation at end of this case.)

| a8 con- ArpEAL on question of law and motion by leave for a new Statement.
lifferent trial. New trial ordered.

1y other W B. O’Regan, for accused.
5ty oia H. E. Sampson, K.C., for Attorney-General.
The judgment of the Court was delivered by
decided Erwoon, J.A.:—The accused in this case was tried before
lecisions Embury, J., and a jury on the charge of rape of one Nettie

a penal Wintomyk, and convicted of such offence. During the course of
in that the trial, counsel for the accused tendered certain evidence to

nations! contradict part of the evidence given by the husband of the said
e the Nettie Wintomyk. Admission of this evidence was refused ; and
untran: at the conclusion of the trial the trial Judge stated for the
opinion of this Court the question of whether he should or should

innesota not have admitted such evidence. In addition to this, the ae-




SASK.

C.A.
Tue Kine
.
Dusuyk.

Elwood, J.A.

Dominion Law ReporTs. [57 D.LR.

cused, by leave of the trial Judge, has applied to this Court,
under see. 1021 of the Cr. Code, for a new trial on the ground
that the verdiet was against the weight of evidence. In view
of the conelusion 1 have come to with regard to the application
for a new trial, it is unnecessary that I should express any
opinion as to the question referred to us by the trial Judge.

Leaving out of consideration the evidence adduced on the
part of the accused, the story told by the woman Nettie
Wintomyk and her husband is a most improbable one. Iler
whole course of conduet and the course of conduet of her husband
after the alleged raping took place are to my mind quite incon-
sistent with the contention that she was raped. 1 make all allow-
ances for the fact that these people are foreigners, who possibly
have not been aceustomed to look upon affairs of this kind in the
same light as people of greater refinement would look upon them;
but after taking all that into consideration, it does seem to me
that the evidence for the prosecution points to the conclusion that
what took place was not rape, but seduction. The woman said
she told her husband of the first offence and that she told him
exactly what took place. The husband in his evidenee purports
to tell what she told him. He may have intended to say that she
told him that the accused had carnally known her, but he does
not say so. It is, I think, unnecessary that I should discuss in
detail the evidence adduced; but in addition to the oral testi-
mony given, the letter of Mr. Parsons is certainly much more
consistent with the theory of seduction than that of rape. In
that letter he speaks of it as having been seduction, and then he
says, ‘‘I understand that you made her certain promises that if
anything happened you would look after her, promising her a
quarter-section of land among other things.”’

The thing that did happen to her, and for which Mr. Parsons
in the letter was making claim, was that she was pregnant, by
reason, as the letter says, of the seduction by the accused.

Without going into the matter any further, I think it is
simply sufficient to say that in my opinion the verdiet was at
least against the weight of evidence, and there should therefore
in my opinion be a new trial. New trial ordered.
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Court, ANNOTATION.

ground (ONCURRENT MOTIONS FOR NEW TRIAL UNDER CR. CODE sEc. 1021, AND ON

In view CASE RESERVED.
lieation The practice followed in the case above reported of granting a new
trial on a motion under Cr. Code sec. 1021 without deciding the question

M. ey concurrently brought before the Court of Appeal under Cr. Code sec, 1014,
e. appears to be one which should not generally be adopted. It appears to
on the have been assumed that because a new trial was being granted, which would

Nettie have been the natural result on a decision favourable to the accused on
either applieation, there was no necessity to decide whether certain testi-
2 Her mony offered by the accused at the trial under review, and rejected by the
wsband Court below, was or was not admissible, The motion under Cr. Code sec.
p ineon- 1021 made by leave of the trial Judge is one of review only of the findings
of fact, which in this particular case were found by a jury. The on'y
1 allow- ground for a motion under see. 1021 is that the verdict was against tle
possibly “weight of evidence.”
4 in the Questions of law arising during the trial, including the question of the
wrongful rejection of evidence, come within the scope of an appeal un ler

n them; Code secs, 1014-1019.  Under sec. 1019 the Court of Appeal has to determine
n to me whether some substantial wrong or miscarriage was occasioned by the evi-
ion that dence having been improperly rejected if it finds the rejection to have been

id improper. A new trial is not to be directed on questions of law reserved,
. Mv. although it appears that some evidence was improperly rejected unless, in
old him the opinion of the Court of Appeal, “some substantial wrong or miscarriage
rports was thereby occasioned on the trial.” Cr. Code sec. 1019,

that she The question of law as to whether testimony offered by the accused was
properly rejected or not, remains undecided by the granting of a new
he does trial under see. 1021. The ruling of the trial Judge against such testi-
seuss in mony is not reversed by the new trial order, and might still be urged as a
al testi- precedent on the second trial when the same question would probably come
up. If the second trial happened to come up before the same Judge as pre-

th more sided at the first trial, the same question arises for him to decide again,

wpe. In without any direction from the Appellate Court as to the correctness of
then he his former decision. Thus a second unnecessary appeal is made probable

hat if or possible on a point which might well have been disposed of on the first
s that 1 appeal, and as to which the reservation of a case is in itself a request by
ig her a the trial Court for directions. It does not appear that the question was

waived by the accused, and it is submitted that it was one which he had
# legal right to have answered by the Court of Appeal under the facts
disclosed in the opinion above reported.

The weight of authority is in favour of the regularity of an appeal upon
4 questions of law under Code sec. 1014, joined with a motion for a new
nk it is trial under Code sec. 1021, made by leave of the trial Judge; R. v. 0'Neil
(1916), 9 Alta. L.R, 365, 25 Can. Cr. Cas. 323; R. v. Jenkins (1908), 14
BC.R. 61, 14 Can. Cr, Cas, 221; although the right to the concurrent rem-
herefore edy was doubted in R. v. MeIntyre (1898), 31 N.S.R. 422, and R. v.
lered. MacCaffrey (1900), 4 Can, Cr. Cas. 193, 33 N.S.R. 232.
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N.S. RHODES CURRY Co. Ltd. v. GEORGE McKEAN & Co. LTD.
8.C. Nova Scotia Supreme Court, Harris, C.J., Russell, Longley and Chisholm, JJ th
January 11, 1921. |
| ! w
!L .: w Damaces (§ III A—70)—ESTIMATION OF—8ALE OF GOODS8—VENDORS WRON ¥
R FUL FAILURE TO DELIVER—PREMIUM oF UNITED SBTATES MONEY 10 (k
R P BE CONSIDERED. qu
8% In estimating the measure of damages under the Sale of Goods Aet, .
F s e SR 10 Edw. VII. 1910 (N.8,) ch. 1, sec. 51, for wrongful non-delivery of goods Cy
A 0y contracted to be sold, a sub-sale by which the purchaser agreed to nuke 19
MR el payment in United States funds should be considered, the high premium il
o I a0 | considerably enhancing the value of the goods at the time and plice an
y LG when they should have been delivered. I
wi'“ e g [Die Elbinger v. Armstrong (1874), L.R. 9 Q.B. 473, Grébert-Borgnis v. ol
LIS B Nugent (1885), 15 Q.B.D. sg considered.] Th
§ . "
f " !H o Statement. ArpEAL and cross-appeal in an action claiming damages for acl
{ ;».1 At the non-delivery of lumber contracted for. The action was tried ""j
L8 EE before Ritchie, E.J., sitting without a jury and both parties ap- opi
A ) 3 pealed. the
% g ! J. McG. Stewart, for plaintiff; S. Jenks, K.C., for defendant.
i ) The judgment of the Court was delivered by the
¥ 7 Chisholm, J. CuisnoLy, J.:—This is an appeal from the decision of Ritchie, fac
o E.J., sitting without a jury, in which he directed judgment to be hoy
) entered for the plaintiff in the sum of $1,379 and costs of action. g
j% The action was brought to recover damages for breach of contract Th'
A for the sale of lumber, which was resold by the plaintiff to Smith, with
X .
'-:; ; Fassett & Co., of North Tonawanda, N.Y., and the particulars of On
g e the damage claimed by plaintiff is as follows:— the
gt Loss of profits on sale to Smith, Fassett & Co.......... $1,379.00 who
" Paid Smith, Fassett & Co...............c.oooovnnnn. 1,540.00 Aug
b Exchange on selling price, being premium on money of ol
. ﬁ United SHates. . ..............eevreeunenennnnnn. 2,010.00 subj
« the
K b $4,929.00 for 1
The trial Judge ordered judgment for the amount of the first :)’(‘_::
of the above items, namely, $1,379 and the plaintiff appeals from s
the said judgment so far as it disallows the two items last men- auth
tioned, and claims judgment for the whole amount. The defendant ::::::
appeals from the whole decision. man
Leaving aside for the moment the question of the measure that
of damages, the contentions of the defendant’s counsel on this I’"'"I'
un
appeal were: 1. That there was no enforceable contract under the s
Sale of Goods Act, 10 Ed. VIL. 1910 (N.8.), ch. 1, sec. 6, sub-secs. two ¢
and 2. That McEachern through whom the contract was made ant ¢

has no authority to bind the defendant. q
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1. By letter of August 13, 1919, (Ex. E-2) the plaintifis wrote
the defendant asking for particulars respecting the stock of boards
which the latter had for sale. By letter dated August 16, 1919,
(Ex. E-3.) the defendant wrote plaintiff giving particulars as to
quantities and prices of the spruce boards which it had along the
(anadian National Railways for shipment; and on January 6,
1920 (Ex. E-4), the plaintiff wrote defendant accepting the offer
and placing & definite order with defendant for all the spruce
boards set forth and priced in the letter of August 16, 1919,
This letter was followed by a letter of January 8, 1920 (Ex. E-5),
acknowledging receipt of the acceptance contained in plaintiff’s
letter of January 6, 1920. This correspondence constitutes, in my
opinion, a sufficient memorandum in writing to comply with
the statute.

2. As to the authority of McEachermn to bind the defendant,
the trial Judge finds on the evidence that McEachern had not in
fact authority to make the contract in question, but he finds
however that it was within the apparent scope of his authority
and that McEachen was held out as having such authority.
The trial Judge deals with this point in the following terms:

I now come to the question as to whether the making of the contract was
within the apparent scope of McEachern's authority. I find that it was.
On the 26th July the plaintiff company received a letter, Exhibit E-1, from
the defendant company, signed for them by a man by the name of Roberts,
who was then in the defendant’s office at Amherst. On the 13th day of
August, Roberts being not in Amherst office that day, the plaintiff company
wrote a letter to the defendant company at 8t. John with reference to the
subject matter of the letter of the 26th July, namely, the sale of lumber;
the answer to that letter came from the Amherst office signed by Roberts
for the defendant company. This, I think conveys the idea that at that
time Roberts was authorised to deal with the matter, and if the contract had
been closed with him I do not see how the defendant company could have
successfully contended that it was not within the apparent scope of his
suthority, This, I think, is a circumstance to be considered when the ques-
tion arises in respect of McEachern’s authority, because it gave the appearance
that the Amherst office dealt with matters of this kind. McEachern was the
man in charge of the Amherst office when he made the contract; I take it
that he had succeeded Roberts. The plaintiff company had bought lumber
from the defendant company before through McEachern; it is true that
lumber was not delivered, but, so far as the evidence shews, no question was
raised as to his authority. For a iderable time the busi between the
two companies had been conducted through the man in charge for the defend-
ant company at Amherst.

957 p.L.R.
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Chisholm Y.
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It was strongly urged upon us that the case of Farquarson
Bros. & Co. v. King & Co. [1902] A.C. 325, concluded the matter
in defendant’s favour. But in that case the trial was before
Mathew, J., who left to the jury the question, “Did the plaintifis
s0 act as to hold Capon out to the defendants as their agent to
sell the goods to the defendants?”’ and the jury answered “No.”
It seems to me that that finding distinguishes the case relied on;
and that the finding of the trial Judge in the case at Bar that the
defendant did so act as to hold out McEachem to the plaintiff
as its agent to sell the lumber to the plaintiff should not be disturhed
on the point of the agent’s authority.

On the question of damages, Mr. Jenks, urged for the defendant
that there was no evidence on which damages could be assessed
against the defendant, that the defendant did not sell dry boards
to the plaintiff, and the plaintiff did not make a contract of sub-sale
with Smith, Fassett & Co., for dry boards, and that the contract
of sale and the contract of sub-sale could both have been executed
by furnishing green lumber for which there was a market. There
is nothing in the minutes of evidence to sugy~st that the defendant
intended taking that position in the litigati . , and it would appear
that it was not raised before the trial Judge, for it is not mentioned
in his reasons for judgment. Negotiations between the parties
were begun in July, 1919, and the boards were about that time
ready for shipment. That was about 6 months before the sale
to Smith, Fassett & Co., and I may assume that plaintiff regarded
the boards as sufficiently dry to make them suitable for re-sale
as dry boards. Mr. Smith, plaintifi’s superintendent, was asked
if he could not fill the order of Smith, Fassett & Co. with any
kind of spruce boards. The extract dealing with the question is
as follows:—

Q. You could have filled that order with any kind of spruce bourds?
A. If we wanted to be sharp and say they did not specify dry. Q. That is
the way business men do? A. If we understand we are to give dry boards
we do not try to give them green ones. Q. You had an understanding outside
this order in writing you were to give them dry spruce hoards? A. Yes.
Q. And that 1s the contract you were trying to earry out and for which you
paid them damages when you could not? A, Yes.

It is clear that as between plaintiff and Smith, Fassett & Co.
only dry boards were intended to be sold, and I do not think the
Court should assist the defendant in the contention thac Smith,
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Ie0s Fassett & Co. should have been supplied with green boards, NS
natter merely because that firm did not specify dry boards in their order, 8. C.

before when it is clear that both themselves and their vendor had in  Ryopgs
intiffs mind dry boards. (‘"'LRY Co.
ent to The measure of damages for wrongful non-delivery of goods ;m
"Ne.” contracted to be sold is set out in the Sale of Goods Act, 10 Ed.  gjrpho®
od on; VIL 1910 (N.8.), ch. 1, see. 51, sub-secs. 2 and 3 as follows:— & Co, Lo,
at the 2. The measure of damages is the estimated loss directly and naturally  chisholm, 1.
aintiff resulting in the ordinary course of events from the seller's breach of contract.

3. Where there is an available market for the goods in question, the measure
of damages is primd facie to be ascertained by the difference between the
contract price and the market or current price of the goods at the time or
mdant times when they ought to have been delivered, or, if no time was fixed, then
wessed at the time of the refusal to deliver.

The evidence shews that at the time of the breach there was
no market for dry boards and the rule to be applied in such a case
is thus stated in Benjamin on Sale, 5th ed., at p. 988:

The buyer may recover as special damages the loss of his actual or

turbed

hoards
1b-sale
mtract

ecuted anticipated profits, together with a reasonable indemnity against the buyer's
There liability to the sub-buyer and costs reasonably incurred.

mdant See the cases of Die Elbinger Actien-Gesellschafit etc. v. Arm-
Appear strong (1874), L.R. 9 Q.B. 473; Grébert-Borgnis v. Nugent (1885),
tioned 15 Q.B.D. 85.

Pﬂ'f ies The Judge has found that the defendant had no notice of the
t ‘"“‘" special contract made with Smith, Fassett & Co., and that it was
e sale

not in the contemplation of the parties when the contract between
garded them was made. That finding, which I accept, distinguishes
re-sule this case from the leading case of Grébert-Borgnis v. Nugent, and
I think that the plaintifi’s appeal, so far as the item of $1,540 is
th any concerned, should fail. The trial Judge says as to the first item:

wion 18 I do not give damages under the head of loss of profits but I find that the
lumber at the time when it ought to have been delivered under the contract

boards? was worth $1,379 more than the plaintiffs were to pay under the contraet.

That is Apart from any special damage, I am of opinion that the natural and just

asked

) boards measure of damages is the value of the goods at the place and time when they
| outeide should have been delivered under the contract. 1 hold that the plaintiff
.A. Yes. company are entitled to recover $1,379.

rich you It is clear that the trial Judge inadvertently overlooked a term

of the sub-sale (E-14) by which Smith, Fassett & Co. agreed to
& Co. make payment in United States funds which on account of the
nk the high premium would considerably enhance the value of the goods

Smith, at the time and place when they should have been delivered.
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It was agreed by counsel that the exchange would increase the
value by $1,272.33, which added to the amount for which judgment
was given would make $2,651.33.

The result, therefore, is that the defendant’s appeal is wholly
dismissed with costs; the plaintifi’s appeal as to the item of $1,540,
being the indemnity paid Smith, Fassett & Co. fails; and the plain-
tifi’s appeal as to the item of premium on United States money
succeeds.

The plaintiff will have the costs of the appeal.

Piaintiff's appeal allowed: defendant’s appeal dismissed.

FINUCANE v. STANDARD BANK.

British Columbia Court of Appeal, Macdonald, C.J.A., Martin, Galliher,
McPhillips and Eberts, JJ.A. January 4, 1921,

Contracts (§ II D—145)—AGREEMENT TO ADVANCE MONEY ON TERMS—

BANK HOLDING BECURITY OF BORROWER—K NOWLEDGE AND APPROVAL

OF BANK—MONEY DEPOSITED IN BANK—A T OF T
—RIGHTS OF ASSIGNEE.

Where a customer of a bank, hnvin,g h; hecated to the bank its

entire uct and output as security for advances made, and being in

more money t its line of credit admits of, borrows from

another company upon terms, a sum of money which is Jepoulad in the
bank and becomes subject to the usual exigencies of business between
the bank and its client, the bank although in no way a party to the
borrowing, having knowledge of it and having given its np&ovnl, and
for a certain period having honoured the cheques of the borrower in
nayments on the loan in accordance with the agreement, the approval
of the bank is a specific undertaking to see that the payments are made
in accordance with the terms of the ag and an assi of such

agreement may enforce such undertaking.
[Finucane v. Standard Bank of Cam‘:?lm), 53 D.L.R. 720, affirmed.]

ArpEAL by defendant from the judgment of Morrison, J'
(1920), 53 D.L.R. 720, in an action for the payment of a sum of
money and to declare the defendant a trustee for the plaintiff
in respect of the said sum and for an accounting. Affirmed.

Macponarp, C.J.A.:—I entertain no doubt whatever of the
soundness of the judgment and would therefore dismiss the
appeal.

MarmiN, J.A., would dismiss appeal.

GALLIHER, J.A.:—]1 entertained no doubt at the close of the
argument of the correctness of the trial Judge's findings.

As the case was reserved I have taken the trouble to read the
evidence and look into the authorities cited which confirm me in
my original view.

The appeal should be dismissed.
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the McPuiLues, J.A. (dissenting):—This appeal involves the

— determination as to whether there is any contractual or other A
obligation enforceable in law as against the appellant the bank pypeane

solly at the suit of the respondent the assignee of the Holley-Mason Sn:‘-u”

54(')‘ Hardware Co., of Spokane, Washington, U.S.A. BANK.

inin The facts shew that the Rainy River Pulp and Paper Co. MePhillips, 14.

oney were customers of the bank at the city of Vancouver, and in the

course of the company’s business hypothecated to the bank its
entire product and output of kraft pulp as security for advances
issed. made. It would appear that the company was in need of more
money than its line of credit with the bank admitted of, and
borrowed $50,000 from the Holley-Mason Hardware Co. The
bank though was in no way a party to this borrowing—save that
Wiher, the bank was made aware of it and the then manager of the bank
at Vancouver signified his knowledge and approval of the facts
:::; of the borrowing. The advance of the $50,000 was acknowledged
IMENT by the Rainy River Pulp & Paper Co. by a writing reading as

ok its follows—and the approval of the manager of the bank it will be
il}l in seen was written at the foot thereof,

| from

i“""" Vancouver, B.C., May 13, 1918.
!:: m’:. Holley-Mason Hardware Co.,

1, and Spokane, Washington.
wer in Dear Sirs, .

?“";‘l‘l In consideration of your advancing us $50,000, we will give you our note,
.f“xrl. payable on demand, for the amount, with interest at the rate of 7%, and by

way of security, we undertake to pay you $10 per ton from the proceeds cf
rmed.| each ton of pulp manufactured and sold by us from June 1, 1918, until the

" amount advanced, with interest, is fully paid. In any event, the full amount
m, J of said advance to be repaid within one (1) year from date.
um of It is understood that our bankers, the Standard Bank of Canada, to
aintiff which all our output is hypothecated for advances from time to time, has full

knowledge of this arrangement and approves of it, and will waive its security

. to that extent.
of the Very truly yours,
8 the Ramny River Pure ano Paper Co,,

Approved: By Robert Sweeney, President,
Standard Bank of Canada,
Vancouver, B.C., J.C. Perkins, Manager.
f the i L 5
4 It would appear that in ordinary course the $50,000 received
ol e by this borrowing was deposited by the Rainy River Pulp & Paper
Co. to its credit in its current account with the bank, but with no

e in
o arrangement made with the bank whatever as to its disposition,
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that is, it was like any ordinary deposit carried to the company’s
credit by the bank and drawn against without any interposition
of the bank, that is, the bank never at any time undertook to
scrutinise or control, nor was it at liberty to do so by any agree-
ment with its customer, its free right to carry on its business as

. it saw fit.

The benefit of the agreement above set forth as entered into
by the Rainy River Pulp & Paper Co. with the Holley-Mason
Hardware Co. was assigned to the respondent on March 10,
1919, and express notice of the assignment was given to the bank
on June 26, 1919. It would further appear that during the months
of July, August, September and October, 1918, before the assign-
ment to the respondent, the Holley-Mason Hardware Co, were
paid in the ordinary course of business in compliance with the
agreement above set forth, without any interposition upon the part
of the bank at all, amounts which represented the sum of $10
per ton for each ton of pulp manufactured during that time but
no further payments would appear to have been made.

The trial Judge gave judgment against the bank for the sum
of $7,240. [See 53 D.L.R. 720.]

The contention of the respondent upon this appeal is that
the trial Judge was right in his conclusion that liability rests upon
the bank to pay the amount due in respect of the agreement so
assigned to him. Upon the argument it was submitted that what
took place amounted to (as set forth in the trial Judge’s reasons
for judgment), “a specific undertaking to see at least that the
payment of the $10 per ton was carried out and the bank, with
that object in view, consented to honour the company’s cheques
as issued,” and further on as we have seen in the reasons for
judgment, “as regards the payment of the $10 a ton, the bank
stepped into the shoes of the Rainy River Co., and, in my opinion,
are trustees for such sums as may be found due in an accounting
in that respect.”

With great respect to the trial Judge and to all contrary
opinion, I cannot come to any such conclusion as that arrived
at by the Judge. 1 see no writing, facts or circumstances that
can at all warrant the imposition of liability upon the bank hy
reason merely of its signification of its approval of the borrowing
without more. How can it be said that the bank is under any
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any's contractual obligation to pay the money or as trustee for the res- B.

sition pondent to recover the money and pay it to the respondent? In C.

ok to effect, a surety or guarantor that the money would be paid out of  yy\ueane

\gree- the proceeds of each ton of pulp manufactured and sold by the s“:l»n“

88 A8 Rainy River Pulp & Paper Co. This contention (and not to be  Bawk.
wondered at) is strenuously combatted by the bank. McPhillips, J.A.

| into It is well at this point to note that the evidence shews that the

fason payments that were made in respect of the agreement by the
h 10, Rainy River Pulp & Paper Co. with the Holley-Mason Hardware
bank Co., assigned to the respondent, were made without any inter-

onths ference on the part of the bank, the bank in no way enforcing or
ssign- exercising its security. The fallacy pressed and persisted in, in the
were argument—in the trial Judge’s judgment—is this, the finding of
h the liability upon the bank to the respondent without even a scintilla
» part of foundation therefor—where is the contract and where can be
f $10 found any consideration for a contract—that the bank would be
e but insurers of payment to the respondent of the moneys that would

become due and payable?
» sum The bank, it is true, had security upon the pulp, but because

the bank had security was it obligated to enforce it? The answer
| that must be in the negative. The bank in all that it did merely waived
upon 109 of its security thereby relieving its customer to that extent,
mt so 1.e., instead of payving or being called upon to account to the bank
what for the 1009, of the proceeds from the pulp, the Rainy River
MASONS Pulp & Paper Co. could only be required to pay or account for
it the 909 thereof. This situation though never could be held to be

, with one of requirement upon the part of the bank to enforce its security
eques upon each and every occasion upon which there was a sale of the
ns for pulp, and collect the 1009, or any portion of the moneys—that

bank would be a matier of business discretion resting with the bank.
Jinion, Further, the bank’s security stood reduced to 909, and it could not

mting have enforced the securitv to the extent of 100%. It cannot
but be idle contention to advance any such argument, that once
ntrary the bank had approved of the agreement it was thereafter incum-

rrived bent upon the bank to enforce its security and collect the 909
8 that or the 109, which the Rainy River Pulp & Paper Co. had obligated
nk hy itself to pay. If necessity requires any elucidation of this point—
owing plain to demonstration alreadv—it can be well illustrated by shew-

’roany ing what was agreed to, what was done and the course of conduct
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§ i of the parties to the agreement, which is always a good way A
2 C. A of determining what contract was entered into. :"2“"';'
5 - —— It will be noticed that in the agreement (the letter of the o

Sn:hnn Rainy River Co. to the Holley-Mason Co. of May 13, 1918), funds
Bank.  the contractual obligation is that of the Rainy River Co. to do funds
seriiis, 14 What “we (the Rainy Riyer Co.) undertake to pav you (Holley- oy
Mason Co.) $10 per ton from the proceeds of each ton of rulp T
manufactured and sold by us from the first of June, 1918, until respe
the amount advanced with interest is fully paid. In any event bank
the full amount of said advance to be repaid within one (1) vem T
from date.” Then further on: “Our bankers, the Standard Bank of wh
of Canada, to which all our output is hypothecated for advances to th
from time to time has full knowledge of this arrangement and “to gi
approves of it and will waive its security to that extent,” i.c.. $10 p
to the extent of $10 per ton. Then because the bank by its man- June
ager, signifies its approval of this, forsooth there arises the for- Rainy
midable nemesis of the law, and the bank by accommodating its M
customer and its customer’s creditor by waiving its security in
part, has become the principal debtor, the surety or the trustee Mills:
for the respondent the assignee under the agreement, and is Pe
contractually liable to discharge the debt although the bank Holley-
has no fund out of which to pay the moneys, apart from all Dw”g
other considerations, even if it could be looked at as an T
equitable assignment, which it is not. See Galt v. Smith of Dire
(1888), 1 Terr. L.R. 129. There it was held, per McGuire, J., ‘;”'"'l""
“that the order in conjunction with the other documents could “g:"l:’
not operate as an equitable assignment because the evidence did Paper (
not shew that the company either were debtors to B. or Fifty T
held a specific fund to which he was entitled.” So far as the :::ze :
bank is concerned, there was no fund out of which the monevs
were to be paid. Also see Percival v. Dunn (1885), 20 Ch.D.
128. In the present case, the bank was not the debtor of the RS-M
Rainy River Co. or the Holley-Mason Co. nor did the bank hold .”'"
a specific fund then existent or to be later acquired to which the & divec
Rainy River Co. or the Holley-Mason Co. were or would i¢ e 3
entitled. In Galt v. Smith, 1 Terr. L.R. 129, Wetmore, J. (after- Th;

wards C.J.), said at 134, and it is peculiarly applicable to the
present case:

1 he at
neglect
to that




LR 57 DLR. DominioNn Law RerorTs.

way Now does this case under consideration come within either of the rules

lsid down by Lord Truro? (Redick v. Gandell (1852), 1 DeG. M. & G. 763,

12 B.R. 749.) In the first place does it come within the definition of “an

f the order given by a debtor to his creditor upon a person owing money or holding
018) funds belonging to the giver of the order directing such person to pay such
funds to the ereditor?” . . . The H.B. Co. owed no money to B. [here

to do the Bank owed a0 money 10 the Rainy River Co.j and held no fund belonging ~ BAME
olley- to him, or out of which he was to be paid. McPhillips, J.A.
rulp The Rainy River Co. paid the moneys that were paid in

until respect of the agreement in the ordinary course of business, the

event bank not enforcing its security.

year The following was the letter advising the Holley-Mason Co.
Bank of what the Rainy River Co. had done by resolution with respect
ances to the borrowing of the $50,000, and note at the end thereof,
t and “to give us security therefor and to repay the same at the rate of

ot * ¥ £10 per ton on all the pulp manufactured and sold commencing
man- June 1st, 1918" :—

e for- Rainy River Pulp & Paper Co.,

ng its Manufacturers of Kraft Pulp.

ity in Standard Bank Building,

, Vancouver, B.C., May 14, 1918.
rustee Mills:
nd s Port Mellon, B.C.

bank Holley-Mason Hardware Co.,

Spokane, Washington.
Dear Sirs:
8 an This is to advise you that at a meeting duly called and held by the Board
Smith of Directors of the Rainy River Pulp & Paper Co., held at the office of the
L 3 , 222 Standard Bank Building, V. , B.C., on Wednesday,
et Apnl lhe 24th, 1918, at 11.00 a.m., a resolution nu pmporl\ moved and

seconded, and unanimously carried, authorizing the Rainy River Pulp &
ce did Paper Co., to negotiate and secure a loan from your company in the amouat of
B. or Fifty Thousand ($50,000) Dollars, and to give as security therefor, and to
repuy same at the rate of 810 per ton on all of the pulp manufactured and sold

ym all

could

as the commencing June 1st, 1918,
0nevs Very truly yours,
Ch.D. Rainy River Pulp & Paper Co.,

By M. W. Morfey,
of the RS-M, Basschary.
k hold

The effect of the above was to give to the Holley-Mason Co.

ich ‘F'c a direct security to the extent of $10 per ton, and the bank made
uld ie this poseible and allowed it to be done.
(after- The query might well be, why was not the security enforced?
to the The attempt now is to make the bank liable for the respondent’s
neglect to enforee a security which the bank by waiving its security
to that extent rendered possible.
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The bank never received the moneys the proceeds from the
pulp under its security. The circumstance that all such moneys
were paid in, in the ordinary course of business by deposit by the
Rainy River Co. to its credit in its current account with the bank
cannot be said to be the receipt of the moneys by the bank under

. its security. The deposits were not ear-marked in any way.

The bank was not a party to the payments in or the withdraw uls.
The moneys went in as all other moneys and were drawn out as
all other moneys were, and when the customer's account was
not in funds the bank refused payment of cheques of the Rainy
River Co., that amongst the cheques dishonoured. There were
cheques given by the Rainy River Co. in payment of moneys
due in respect of the agreement, and borrowing of the £50,000
is not a matter of moment to the bank. Such happenings can in
no way impose any liability upon the bank, it had not agreed to
pay these or any other cheques of its customer. It was obligated
only to pay cheques when there were funds out of which they
could be paid, and it was not the duty of the bank to serutinise
the business of the customer and apprise itself as to whether the
customer was making payments in pursuance of the agreement.
It had undertaken no such responsibility. Further, it is to be
noted that as contemplated by the agreement a promissory note
was given for the £50,000 borrowed and the endorsements thereon
shew the various payments made in ordinary course by the Rainy
River Co. without the interposition of the bank. Clearly the
Rainy River Co. dealt with the Holley-Mason Co. quite apart
from the bank and this punctuates the position of things, that the
bank had in no way assumed or undertaken any liability in the
matter of this borrowing of $50,000. The promissory note and
endorsements thereon read as follows:

War Tax
2 cents.

$50,000.00 Vancouver, B.C., May 23rd, 1018,
On demand after date we promise to pay to the order of Holley-Mason

Hard Co., Fifty th RSN e S /100 Dollars

at Standard Bank of Canada, Vancouver, B.C., with interest at 79, per annum.

Value received. Rainy River Pulp & Paper Co.

per Robert Sweeney, President.
B. F. Taylor, Asst. Treas.
Ne.IB..c..o0000 TR |
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from the Endorsements.

_ War Tax $10.00. "
h moneys Robert Sweeney. =
sit by the July 10/18 rec’d check for $2,404.40, int. $264.40 ex. on check $48.10 Finvcane

the bunk amount to credit of note $1,991.90. .
§/14/18 rec'd ck. for $2,383.20, int. $285.10 exchange on ck. of 2/10 STANDARD

wk under $48.10, amt. applied to note $2,098.10. Banx.
any way. 9/16/18 rec'd ck. $3,131.80, int. $264.15 ex. on ck. 8/14 $47.65, McPhillips, J A,
hdrawals. 10/18/18 rec’d ck. $2,670.52, int. $247.90 ex. $62.62, amt. applied to note
ot £2,300.00. ' ‘ o
11/30/18 rec'd ck. $2,755.55 of which $242.15 is int. and $53.40 ex.,
ount was amt. applied to note $2,460.00.
the Rainy 12/18/18 rec’d on principal $2,360.00, int. $220.18, ex. on ck. $55.10.
here were Then we have the correspondence throughout between the

o moneys Rainy River Co. and the Holley-Mason Co. relative to payments
e $50,000 and delays in payments, and throughout all the time the bank is
ngs can in not called in or made a party to any of the payments, in fact
agreed to throughout the bank, save as to its “approval” given was not
obligated consulted or dealt with in respect of this indebtedness between the
hich they Rainy River Co. and the Holley-Mason Co., and this is not to be
serutinise wondered at, as it had nothing to do with the repayment of the
nether the moneys and no liability in respect thereof in law or in equity.
greement. The following letters well indicate the course of procedure
t is to be between the companies and that the bank was not dealt with or
ssory note looked into in respect of the loan of $50,000, the bank’s position
ts thercon merely being that it had waived its security to the extent of $10
the Rainy per ton:—

learly the Roy R. Gill, Vice-Pres. & Mgr. E. D. Thompson, Sec'y & Treas.
. Holley-Mason Hardware Co.

uite apart o sommert vt
s, that the Codes used Iron and Steel Merchants.
lity in the Western Union i

note and US. Steel Corpn. Spokane, Wash., December 13th, 1018,

Received Dec. 16, 1918,
Rainy River Pulp & Paper Co.,
Standard Bank Building,
. 23rd, 1018, Vancouver, B.C.
olley-Muscn Gentlemen:
/100 Dollan Kindly send us check upon receipt of this letter as per agreement of
10.00 per ton on pulp manufactured and sold during the month of November.

b per annum. e 8 .
o el e also note in your ag that the Standard Bank of Ounada waive

C ) .
'pelr'n-:-irm. ir security lo that extent. We therefore would be pleased to receive, at your
y;' Treas. liest convenience, a report on tonnage manufactured and sold since we

le you the advance of $50,000.00; and oblige,
Yours respectfully,
Holley-Mason Hardware Company,
DT/H E. D. Thompson, Sec'y & Treas.
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Reply on back of above letter.

Holley-Mason Hardware Co., Dec. 16th, 1918,

Spokane, Wash.

Dear Sirs:

We are in receipt of your letter of December 13th and in reply thereto
we enclose you our statement of production for November, together with our
cheque for $2,635.28.

Our previous monthly reports have given you the amount of our pro-
duction, and the amount of our payment on loan per month, but for your

we app ith & y of past t

Month. Production Re-payment of loan,
June 204 tons $2,040.00
July 205 “ 2,050.00
August 282 ¢ 2,820.00
September 2 “ 2,360.00
October 246 “ 2,460.00
November 236 ¢ 2,360.00
Total 1,409 tons $14,000.00

This shews to you that we have repaid the sum of $14,000.00 and trus

this is the information you require.
Yours very truly,

The Rainy River Co. in the end got into financial difficulties
and became insolvent and on January 28, 1919, made an assign-
ment pursuant to the Creditors Trust Deeds Act, 1901, and it
appears that the bank is a creditor for a large amount and through-
out all the time in the carrying on of its business, and loans made
independent, even of the loan of the $50,000 from the Holley-Mason
Co., the Rainy River Co.’s liability to the bank increased, the
bank did not receive in payment of indebtedness due to it by the
Rainy River Co. any of the moneys so borrowed. The customer
carried on business in ordinary course and all the moneys were
deposited in current account and were checked against in ordinary
course.

The insolvency having ensued then and for the first cme
the position 18 taken up that the bank is directly hable to the
respondent, it being put forward as will be seen by the following
letter written by the solici‘ors for the respondent to the hank,
that the bank “undertook to pay to the said Holley-Mason Hard-
ware Co., $10 per ton from the proceeds of each ton of pub
manufactdred and sold.” The letter reads as follows:

The Standard Bank of Canada, June 26th, 1010

Cor. Richards & Hastings Streets,
Vancouver, B.C.

Dear Sirs:
We beg to advise you that by indenture dated the 10th day of Mard

A.D. 1919, the Holley-Mason Hardware Company, of Spokane, Washing

57 D.
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assigned to Francis J. Finucane of the same place all moneys due or to become
6th, 1918. due from you to it under the agreement dated the 13th day of May, A.D. 1918,
petween the Rainy River Pulp & Paper Company and the said Holley-Mason od i
Hardware Company, approved by you, whereby you undertook to pay to the Finucane '
oly thereto said Holley-Mason Hardware Company $10.00 per ton from the proceeds of

v
¢ with our each ton of pulp manufactured and sold by the Rainy River Pulp & Paper s’ﬁ:::“
Company from the 1st day of June, A.D. 1918, until the sum of $50,000.00 s
f our pro- bearing interest at the rate of 714 per annum loaned by the Holley-Mason MePhillips, J.A.
t for your Hardware Company to the Rainy River Pulp & Paper Company had been
fully repaid.
ot of loan, ] Wram instructed that you have received from the proceeds of pulp
40.00 manufactured by this company a tonnage, which at the rate above mentioned,
260.00 would entitle our client to receive the sum of $8,440.00 from you, and we have
m::: to request that you will make payment of this amount, or such amount as

you have received for the use of our client, forthwith.

160.00 Yours truly,

0.0 RSL/D Lennie, Clark & Hooper.
090.00 The evidence does not establish the receipt by the bank of
Vamd el one dollar in respect of the agreement referred to in the above

letter. As befoce pointed out, the circumstance that the monevs
derived from the sales of the pulp were deposited in ordinary
course to the credit of the Rainy River Co. in its current account
with the bank means nothing. It was not the receipt of moneys
by the bank in respect of the agreement. These moneys were
wholly at the command of the customer the depositor, and the
bank in ordinary course paid out these moneys upon the customer’s
cheques, and the bank was under obligation to do this. The
moneys were not ear-marked in any way in being paid in or in
being paid out and the bank was under no contractual obligation
to the Holley-Mason Co. or the respondent to enforce its security.
The bank’s security in anv case stood reduced to 90% and the
Holley-Mason Co.’s security existed as to 109, (the security the
respondent is now the ascignee of). What prevented the enforce-
ment of that security? I am quite unable to follow the submission
made by the counsel for the respondent, that the liability rests
upon the bank and that the judgment can be supported. In
my opinion the judgment is wrong and should be set aside. In
support of the judgment the counsel for the respondent relied upon
the following, amongst other cases: In re Irving, Ex parte Brett
(1877), 7 Ch.D. 419. That was a case though of an express
agreement. There could be no doubt in such a case, and with
deference, I cannot see its application to the present case. In
ot Mk justice to the counsel for the respondent, he frankly admitted
Vashis . that the liability contended for could have been better expressed.
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My difficulty is to see where it is expressed at all. Buri v,
Carvallo (1839), 4 My. & Cr. 690, 41 E.R. 265. That was 3
case of the passing of title in goods and it was held that there
was a good title in equity to the goods, but here there is no such
transaction or element. In my opinion the case of Malcolm v.
Scott (1850). 3 Mac. & G. 29, 42 E.R. 171, is one that is helpfyl
in determining the question we have to decide and it is favourable
to the appellant. The present case has not the elements of ap
equitable assignment and the only question is whether the hank
entered into a legal contract with the Holley-Mason Co. 1 have
already said that I fail to see where any legal contract is shewn.

There was no fund in the present case out of which the moneys

could have been paid and if the bank had even enforced its security
it would have only been able to enforce it to the extent of %0
of the security, and to that extent the moneys would have heen
the moneys of the ban' not the moneys of the respondent.

I cannot see the applicability of Rodick v. Gandell (1849),
12 Beav. 325, 50 E.R. 1085; affirmed, 1 DeG. M. & G. 763, 4
E.R. 749. If helpful at all in the present case, it is favourable
to the appellant. Here there is no distinct promise or agreement
to apply a fund in any particular manner, nor any fund existent
or required to be subsequently ‘acquired or got in. Then as to
Brandt's Sons & Co. v. Dunlop Rubber Co., [1905] A.C. 454, ]
cannot see its application. The principle governing equitable
assignment is, of course, in this case well and ably defined, but
where in the present case was there any right in the bank to
receive this $10 per ton from the Rainy River Co. for the Holley-
Masgn Co., or any contractual obligation that it would enforce
its security and get in a fund out of which the payment would be
made?

Further, this is disregarding what I have before pointed out,
that the Holley-Mason Co. had been given its security by agree
ment and resolution of the Rainy River Co., absolutely indepen-
dent of the bank, the bank waiving its security to the extent of
10% to admit of the Rainy River Co. doing this. Then it rested
with the Hollev-Mason Co. to implement that securitv if it thought
fit. I cannot see that there is any analogy between the present
case and Adams v. Craig (1911), 24 O.L.R. 490, at 502. Thi
is not the case of the bank taking and dealing with the pulp with
the knowledge of the interest of the Holley-Mason Co., and being
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liable to account to the extent of the respondent s interest therein. B.C.
The security was not enforced and no moneys were received by C. A

Burn v.

W owas g : K &
1at there the bank. The proceeds of the sale of the pulp were received piyvoane
| no such by the Rainy .River Co. and it was the plain u!(-aninll of t.ho -
sloolm v whole transaction that the bank should stand aside and waive  Bank.

its security to the extent of the 1097, but there was no other wepyitips, 1.4,
vourable contractual obligation either in law or in equity.
its of an The following language of Lord Truro, L.C., in Malcolm v.
the hank Scott, 3 Mace. & G. 29, 42 E.R. 171, is peculiarly applicable to the
1 have facts of the present case (3 Mac. & G. at 50):

This ease . . . mnow comes on for further directions, and it seems

8 helpful

hewn to me clear from Lord Cottenham’s judgment, that he expressly determined
B moneys that the correspondence raised no case of equitable assignment, and that the
§ security only equity of the plaintiff was to have an account taken, if the defendants
L of 90 had entered into a legal mn!raﬂ with the plaintiff y The result

.I . of the action decided that, in point of law, no contract was proved by the
ave been

correspondence against the defendants, and I think that decision leaves no
| equity in the plaintiff to be administered, and, therefore, that the bill should
1 (1849) be dismissed.

763 92 No contract, in my opinion, has been established in the present

sirable case against the bank, theretore it follows, if 1 am right in this,
greement that there is no equity left in the respondent as in the Malcolm
| axtatent case. Here, as in the Malcolm case, as stated by Lord Truro,

gy L.C., it was argued that (3 Mac. & G. at 51):

Lz independently of the question of contract, the correspondence operated as an
A5, 1 equitable assignment ; but I repeat that, after full consideration, I am satisfied

equitable that Lord Cottenham intended to, and, in fact did, decide that the plaintiff

ined, but had no case of equitable assignment . . . but I think it right to add, as

Skt I have heard the question of equitable assignment fully argued and have
ank o considered it, that if I were called upon to decide the question, I entirely
e Hollev- concur in the opinion expressed by Lord Cottenham.,

1 enforce The position was simp'y one, well known ia law, of debtor
would be and creditor, as between the bank and the Rainy River Co.,
and there was no relationship between the bank and its customer

nted out, or the Holley-Mason Co. of trustee and cestui que trust: (Robarts
by agree v. Tucker (1851), 16 Q.B. 560 at 575, 117 E.R. 994, per Alderson,
indepen- B.; Foley v. Hill (1848), 2 H.L. Cas. 28, 9 E.R. 1002; National
extent of Bank v. Insurance Co. (1877), 5 Otto. 673 (95 U.S. Rep.); Marten
it rested v. Rocke (1885), 53 L.T. 946; Reynolds, M’Mahon v. Fetherston-
t thought haugh, (1895] 1 L.R. 83; Mutton v. Peat. [1899] 2 Ch. 556; London
e present and Canadian Loan Co. v. Duggan, [1893] A.C. 506), and I cannot
)2. This accede to the contention that there existed any trusteeship in the
sulp with bank coupled with an obligation to get in the moneys payable
wnd being to the Holley-Mason Co. from the proceeds of the sale of the
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pulp. There was no contract upon the part of the bank to do
this, nor was there the legal right to do this in the bank. The
bank could only have enforced its security to the extent of the
909, and failing action by way of enforcement of the bank’s
security and that of the Holley-M Co., it followed that the
. Rainy River Co. was at liberty to collect in the moneys derived
from the sales made of the pulp and disburse the moneys as

thought fit, and that is what did occur.

In the present case it is clear that the Holley-Mason (o,
were desirous that the bank should release its security to the
extent of 10%, and thereby enable it to obtain that security and
relied for payment upon this security which it took from the
Rainy River Co. along with the demand note, but failure ensuing,
now the attempi is to saddle the liability upon the bank, a most
unconscionable proceeding, when the facts shew that the bank
did not enforce its security or receive any of the moneys, heing
the proceeds from the sales of pulp, its customer dealing with the
moneys, as it was entitled to do in the ordinary course of business,
It is the duty of the bank to cash its customer’s cheques if the
customer has sufficient moneys and the bank is liable for breach
of contract if it fails in this: Foster v. Bank of London (1862)
3 F. & F. 214; Carew v. Duckworth (1869), L.R. 4 Exch. 311;
Marszetti v. Williams (1830), 1 B. & Ad. 415, 109 E.R. 842; Kolin
v. Steward (1854), 14 C.B. 595, 139 E.R. 245.

Further, it is to be noted that the Holley-Mason Co. did not
advance the contention it now makes, i.e., the liability of the
bank, until after the insolvency of the Rainy River Co. Se
Thompson v. Clydesdale Bank, [1893) A.C. 282 at 287; Londom
Joint Stock Bank v. Simmons, [1892] A.C. 201; Earl of Shefid
v. London Joint Stock Bank (1888), 13 App. Cas. 333; ['nion
Bank of Australia v. Murray-Aynsley, [1898] A.C. 693; Bank o
New South Wales v. Goulburn Co., [1902] A.C. 543; Coleman v.
Bucks & Ozon Bank, [1897] 2 Ch. 243.

I fail to see upon the whole case that any equitable assignment
or any contractual obligation has been established imposing
lisbility on the bank in favour of the Holley-Mason Co. or the
respondent, or that the bank was a trustee for the Holley-Mason
Co. or the respondent, or owed any duty to the Holley-Mason Co.
or the respondent, therefore it follows, in my opinion, that the
judgment is wrong and should be set aside and the action dismissed,
that is the appeal should be allowed.

EsEerts, J.A., would dismiss appeal. Appeal dismissed.
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k to do THE CITY SAFE DEPOSIT & AGENCY Co. v. THE CENTRAL RAIL-
k. The WAY Co. OF CANADA AND ARMSTRONG*.

t of the Ezchequer Court of Canada, Audette, J. February 17, 1921.

* bank’s Ramways (§ VI—120)—RECEIVER—MANAGER'S SALARY—RIGHTS TO PRIVI-

that the LEGE AND PRIORITY THEREFOR—'‘WORKING EXPENDITURE'—
] EFFECT OF RECEIVERSHIP ON SALARY OF MANAGER—RESOLUTION OF
derived BOARD—INTERPRETATION.

Where by resolution of a company the yearly salary of one of its officers
is fixed, and it is further provided that “the said salary is to be paid from
time to time as the board direct,” such salary, though fixed, does not
become payable or exigible until the board so &M

meys a8

won (o Whilellhe Couhr; will not il(lilerfen- with thehd“om:c affairs of a com-

ny so long as the company does not impair the funds necessary to meet

f ,m the me i‘rediwn, claims, it will refuse priority and privilege to thl;yclnim of

irity and the manager of a railway for the payment of $10,000 a year salary for man-

th aging a railway that is not a going concern, has no railway to operate and

PO e has no revenue. Such salary is not under the circumstances of this case
ensuing, “working expenditure” as defined by the Railway Act.

That where a receiver has been appointed to a railway company the
iy & most person formerly acting as manager of said company cannot claim salary as
he bank such since the said appointment, as against the assets or fund in the

_ receiver's hands, the of the company being then in the
ys, being receiver's

Report of referee affirmed.

with the
business. ArpeAL from the report of the Registrar of the Court (Charles Statement.
les if the Morse, K.C.), acting £8 referee.

ir breach The report appealed from in which the facts of the case are
v (1862), fully stated is as follows:

teh. 311; This was a claim for $109,947.41 as remuneration for certain
12; Rolin services alleged to have been rendered to, and certain expenditure

alleged to have been incurred on behalf of the defendant railway
. did not company in this action. The claim was filed on September 9,
y of the 1919, and was contested by the plaintiff company. The hearing

Co. See of the contestation took place in Montreal on December 17,
; London 1919, and at Ottawa on December 23, 1919, J. W. Cook, K.C.,
* Shefield and A. Magee appeared for the plaintiff contesting, and Armstrong
3; [nion appeared in person. On May 10, 1920, the claim was reopened

Bank o to allow Senator Domville to contest it.

Weman ¥. I approach the task of preparing my finding on this claim
with some diffidence—not because I am not confident as to how
\signment it should be determined on the facts, but because the facts them-

imposing selves are of such a character that to stir them up does not tend to
'0. or the sweeten the atmosphere of business ethics in this country.

y-N
2y l"‘,‘ *Appeal to Supreme Court of Canada pending.
fason Co.
that the 1057 D.L.R.
fismissed,

missed.
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1 have said that the claim was for a certain sum, but that needs
to be qualified by the statement that certainty was lost so soon dur
as the hearing of the contestation began. A perusal of the evidence com
passim will shew that the claim never became static in amount cert
before the undersigned. At the very outset of his evidence stoc
Armstrong, no doubt unintentionally, throws a veil of uncertainty (see
and obscurity over his claim. I quote from pp. 227 and 225,

Proceedings on Reference: rein
Q. When does the claim begin? A. In the books of the company it dutes simj
back as far as October 18th, 1911, and it is continued in the books of the
company up till 1st March, 1919. It then shewed a balance to my eredit of
$57,040.21. Q. That appears in the books? A. I cannot accept that account
us correct, but I am taking it at that amount. On checking over the account com
last night, I found two errors in ion with the t lling ex; ! Rogq
In one case my wife had panied me on the | across the Atlantic,
and in charging the the two p ges were charged $271. Q. You
correct that? A. Yes. One-half should not have been charged. 1 lad AC
frequent passages, and in another account my passage across had not been 1
charged, so that it makes a difference of about $85, which should have been il
credited to the company. That amount would have to come off. (). Off
thet balance of $57,040.217 A. Well, out of the total elaim of 8100000 com
The total claim is $109,947.41. Q. What is the amount to be deducted? to (
A. $79.85. There is an overcharge of $175.35, and an undercharge of 5, ch. 1
s0 that 879.85 should be eredited to the eompany. There are in the com-
pany’s books a number of charges made against me. Q. $109,857.56 is your ne Bya
claim before me? A. Yes. There are a number of items charged agoi o tend
me in that account of the company which I have not given eredit for. «, namy
or two of them are correet, and one or two of them I would want sonc i1 (1
mation about before giving credit for them, and that information I exn o1y
get from the books of the company. There is one large item cherged o ile
15th September 1913. It is “To W. Owens $14,926.09.” Q. What do oy
say ought to be done with that? A. Apparently this is a payment vwiich
Mr. Owens claimed he had paid to me and wished the compuny to nsvi
1 think that amount is correet. Q. Then that should be dedueted” 21
think so, but I would like to see if there was a resolution at that tine. . Y
might reserve all these mistakes to the end of the ease, and tell we wht e
net claim before me is? A. The net claim is, of course, as 1 have sworn o
here, but these different amounts altogether would come to $19.817. . Tc
be deducted from your claim? A. Yes, if they are correet. Two of ‘|
one item of $55.17 and another of 8500 are correet. Q. I will ask you
file a statement shewing the difference betv.cen the elsim as sworn to c1.d (e
exact amount you contend is due? A. Yes, that will be quite satisfactor.

Armstrong did not furnish me with a formal amended state-
ment of claim in writing; but he did put in certain exhibits havieg
a corrective bearing (e.g., Ex. No. 18) on his original statencut,
which unfortunately did nothing but add to its uncertainty ass
whole.
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Now, in view of these facts and bearing in mind that Armstrong,
during the period for which he claims, was a director of the railway
company (for the whole time he was managing director and for
certain periods was vice-president and president) and as such
stood in a fiduciary relation to the company and its creditors
(sce per Lindley, L.J., in In re Lands Allotment Co., [1894] 1 Ch.
616), his remark that the claim is a very simple one, serves to
reinforce the point ot the French epigram: Les affaires? (’est bien
simple: c'est Uargent des autres.

A president and managing director is not only the executive
and confidential agent of the company, he is also a trustee for the
company’s money and property. See Rogers Hardware Co. v.
Rogers (1913), 10 D.L.R. 541, at p. 543, citing Great Eastern R.
Co. v. Turner (1872), L.R. 8 Ch. 149; Gluckstein v. Barnes, [1900]
A.C. 240,

It will be useful at this stage to state briefly the history of the
railway company and Armstrong’s connection with it. The
company was organised in 1903 to build a railway from Montreal
to Grenville, P.Q., being incorporated by 3 Edw. VII. (Dom.)
ch. 172, under the name of the Ottawa River Railway Company.
By an amending Act, 4 Edw. VIL. ch. 112, it was authorised to ex-
tend itsline from Grenville to Ottawa. By 4-5 Edw. VIL. ch. 79, the
name was changed to the Central Railway Company of Canada
and authority was given to extend its line from Ottawa to a point
on Georgian Bay at or near Midland, and to construet certain
branch lines. Thus it will be seen that the company had valuable
charter privileges which with honest and efficient management
might have been turned into great profit for the shareholders.
Senator Domville, in giving evidenee on his own claim before
the undersigned, did not hesitate to characterise the company as
“eonceived in sin and bom in iniquity.” I pointed out this
serious indictment to Armstrong as will appear from the following
extract from the evidence: “Q. Although you were not responsible
for the conception of this company in sin, you had something to
do with ushering it into the world in some way? A. Yes, I was
a sort of midwife.” The first event of importance after the
formation of the company was the borrowing of £20,000 in
London, one-half of which was applied on account of the purchase
of 50 miles of an existing railway, a purchase which was capriciously
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abandoned and the money so paid forfeited to the vendor. That
was the beginning of a long history of wasteful and incompetent
management of the affairs of the company. It was not until
1911 that the company succeeded in launching its first bond issue,
. On October 18, 1911, Armstrong was appointed managing director
and vice-president of the company. The road was never in
operation because it was mever physically completed. The
company was never a “going concern.” On May 3, 1916, the
company filed a scheme of arrangement with its ereditors, which
. was never confirmed by the Court, but was dismissed by an
order of the Court on December 6, 1917. In the month of June,
19017, Armstrong purporting to act on behalf of the company,
proceeded to sell certain steel rails to the Government of Canada,
without the authority of the trustee for the bondholders, although
such rails were covered by the trust deed of May 5, 1914. M,
Hogg, the solicitor of the company, had advised Armstrong that
the consent of the trustee for the bondholders was necessary before
the rails were sold. The amount received from the Government
on the sale of the rails was $03,170.49, and on or about the same
time there was certain other property sold to one St. Denis upon
which he realised $2,652, and also certain plant and material
belonging to the company, but mortgaged to the bondholders
under the said trust deed, were sold by Armstrong to the Royal
Agricultural School, & moribund if not insolvent institution of
which he was president, for the sum of $415. The purchase price
of the rails was paid into the Exchequer Court of Canada by the
Government on January 22, 1918, there being a proceeding then
before the Court wherein the trustee for the bondholders asked for
a sale of the railway and the appointment of a receiver of the road
until the sale became effective. Armstrong never paid the moneys
he received from the sales above mentioned into Court. He never
paid the moneys over to the company alleging as a reason that the
company owed him. He did not credit them in his statement of
claim filed but he is willing to do so now.

Armstrong became president of the railway company in 1917.
On December 6 of that year, F. Stuart Williamson was duly
appointed interim receiver, and his appointment was made
permanent by the order of this Court on October 9, 1918. By
the terms of the last mentioned order, the undersigned was
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That appointed referee for the purpose of making enquiry and report CAN.

apetent as to the amount and nature of the claims of ereditors against the ~ Ex.C.

t .“"“l said railway company. Tue Ciry
 insue. In response to a public advertisement calling upon creditors | SAvE
lirector of the defendant company to file their claims before the under- Acexcy Co.

_wor"m signed, Armstrong filed the claim which is now before me for Tug
L. The consideration, and it was contested by the plaintifi company as i‘::'::::;
16, the hereinbefore mentioned. Co. or

» Which Armstrong’s elaim is one for salary, travelling expenses and Ci’;.’:“
by an dishursements as managing director of the defendant company, ARMSTRONG.
f June, down at least to his assumption of the position of president of the

mpany, company in 1917. The administration of the affairs of the
“anada, company was irregular from the start, for although it appears
Ithough that he was appointed vice-president and managing director on
14. Mr. October 18, 1911, it seems that he had been working in some

ng that capacity for the company before that. Furthermore, although
1 before Amnstrong was appointed to the above mentioned offices in
mment October, 1911, he was not authorised to be paid any salary or
e same remuneration until September 19, 1912, On that date it was
- e resolved at a meeting of directors “that the salary of C. N. Arm-
naterial strong, as managing director, be the sum of ten thousand dollars

tholders per annum, to be computed from October 18, 1911, the said
+ Royal salary to be paid from time to time as the board directs.” Now it

ition "’f must be bome in mind in considering this resolution that the
se price company was not at the time a “going concern.” It was not
by the proved before me by Armstrong that this meeting was regularly
ng then called or that a quorum was present apart from Armstrong himself,
tked for (In re Greymouth Point Elizabeth Ry., etc., Co., [1904] 1 Ch. 32.

he road In re North Eastern Ins. Co., Ltd., [1919] 1 Ch. 198. In re Webster
moneys Loose Leaf Filing Co. (1916), 240 Fed. Rep. 779.) Having verified
e never Ex. 4 by reference to the original I find that there were five directors
hat the only present of whom C. N. Armstrong was one. Now by referring
ment of to the by-laws of the defendant company which were put in the

Domville claim as Ex. E, and made part of the evidence in the
m 1917, contestation of the present claim, it will be found that the board
as duly of directors must consist of nine of whom a majority shall form a
3 made quorum. There was then no quorum present at the meeting in

8. By question if we exclude Armstrong. Under such circumstances
ed was there could be no valid by-law or resolution passed by the board.
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See per Rose, J., in Cook v. Hinds (1918), 44 D.L.R. 586, at p. 595,
42 0.L.R. 273 at p. 306; per Street, J., in Birney v. Toronto Mlk
Co. (1902), 5 O.L.R. 1 at p. 6; Mulvey on Dominion Company
Law, p. 370; Enright v. Heckscher (1917), 240 Fed. Rep. 863,
But even if it were conceded that this meeting of directors was in
every respect regular and valid, there are two features of it that
require consideration in relation to the sufficiency of proof of
Armstrong’s rights under it. In the first place he has not satisfied
me that the salary was paid “from time to time as the board
directs.” On the contrary, he seems to have paid himself whenever
he got hold of the company’s funds. For instance, I have already
pointed out that in connection with the sale by him of property
and plant at MeAlpine in the summer of 1917, he received on lis
own admission over $3,000 in cash. When asked by Mr. Cook
why he had not paid it over to the company, his answer was:
“Because I had a claim against the company, and a heavy one,
and I took what I could get out of that for myself.” To make this
clear the undersigned asked him: “For arrears of salary and dis-
bursements made on behalf of the company?” His answer was
“Yes.” He also cashed certain coupons of bonds in his possession.

The other feature that requires proof from Armstrong is that
this resolution of directors of September 19, 1912, was approved
by a resolution of the shareholders duly convened. For authority
setting forth the requirement of the law that to constitute the
valid payment of salary to a director of a company there must be
a resolution of the sharcholders, I need go no further than the
clear statement of the principle by the referee (now Audette, J)
in Minister of Railways v. Quebec Southern Ry. Co. (1908), 12
Can. Ex. 11, at pp. 14, 15 and 16. Affirmed by Cassels, J.,
12 Can. Ex. at pp. 58, 59, and by the Supreme Court of Canada,
February 15, 1910.

It should not be overlooked that the action of the board df
directors in settling the remuneration to be paid to Armstrong
for his services was forestalled by the executive committee of the
company in a meeting of that body held on June 27, 1912. Ex. 6
is a certified copy of the minutes of the said meeting of this com-
mittee. Among others it sets out the following resolutions:

Resolved: That the of ion to be allowed to C. \.
Armstrong for his services to the company up to October, 1911, and for the
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. balance due him for disbursements made by him on behalf of the company, CAN.
L p. 595, after deducting any sums already paid to him, be and it is hereby fixed at E:Z‘
o Milk fifty thousand dollars, and that the said sum be paid to C. N. Armstrong =iy
ompany out of the first moneys which the company shall receive, which ean be applied Tug Crry
S to said payment, and that pending said payment the sum of seventy-five SarE
ep. 863, thousand dollars in first mortgage bonds of the company shall be given to ADu::;”(jto
8 was in (. N. Armstrong as collateral security for said payment, it being understood ey s
f it that and agreed that the Bellevue property at Carillon is to be transferred and g Tue
made over to C. N. Armstrong in further consideration of the payment of CENTRAL
proof of ten thousand dollars. Rawway

satisfied Mr. Raphael dissented. ((‘;;:)’A

e board Resolved: That in accordance with the terms of settiement with C. N. AND
Armstrong the property at Carillon, formerly belonging to the Ottawa River ARMSTRONG.
Navigation Company, and known as the Bellevue property, as fully described
+ already in the Deed of Transfer from Charles F. H. Forbes to the Ottawa River
property Navigation Company, 6th August, 1873, be transferred, made over and assigned
\d on his to C. N. Armstrong, in consideration of the payment of the sum of ten thousand
g dollars, to be payable in ten annuel instalments of one thous:nd dollars each,
r. Cook with interest. The wharf and all land necessary for the righi-of-way for the
wer was: railway to be reserved by the company.

Mr. Raphael dissented.

The company not being a “going concern” no such under-
taking could be validly made by or on behalf of the directors.
See per Lindley, L.J., in In re George Newman & Co., [1895] 1
Ch.D. 674 at p. 685; Burland v. Earle, [1902] A.C. 83 at p. 93;
Mitchell on Canadian Commercial Corporations, p. 1040. See
also my reasons in the Domville elaim. It may be remarked in
wthority passing that as a result of this benevolent action of the executive
itute the committee towards Armstrong, Senator Campbell resigned from

must be the board of directors.  This letter I quote in full later on. Now
than the the executive committee is, as Mr. Cook graphically put it in his
dette, J.) argument, “‘a sort of cabinet of the directors,” Armstrong in this

vhenever

avy one,
wke this
and dis-
wer was
)ssession.
g is that
approved

190R), 12 instance being one of them. Notwithstanding provision being
inels, 3, made for it in the by-laws this committee lacked the authority
* Canads, of the board of directors so far as administering the affairs of the

company is concerned. Mulvey, on Dominion Company Law,
board of p. 26, says:—

" The affairs of the company are managed by the board, and all powers
rmstrong given to the company by the charter are exercised by the directors subject to
tee of the the restrictions provided by the Act . . . The duties of the directors
12. Ex. 6 having the nature of those of a trustee may not be delegated. It is illegal to

his com- appoint an executive committee to perform the duties imposed by the Aet upon
v the directors,
ons: J So much for the executive committee, and its handsome treat-
ito C.)

and for the ment of Armstrong. In this connection it is interesting to refer
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to by-law No. 42 of the defendant company which enacts that the
office of director shall become vacant “if he accepts any other
office of profit under the company and is or becomes interestc|
directly or indirectly in any contract with the company.” This
throws an important light upon the facts hereinafter stated.
Returning to Ex. 4, Armstrong attempts to put the generosity
of the beard of directors as therein expressed on a sure foundation
by a document purporting to be minutes of an adjourned meeting
of shareholders of the Central Railway Co. of Canada, held on
September 30, 1912, It is also worthy of mention that Armstrong
was one of the four shareholders present, and that he did not omit
to bring many proxies with him. The first resolution reads:
“Resolved: That the minutes of all meetings of the directors
and executive committee held since the last annual meeting of
the shareholders be and the same are hereby approved and con-
firmed.” The last resolution too, is not unmindful of Armstrong,
as it reads: “Resolved: That the sale and transfer of the Bellevue
property at Carillon to C. N. Armstrong be and the same is
hereby approved and confirmed.” Now, it may be that the
maxim, FEzpressio unius est exclusio alterius should be applicd
here as there is a specific sanetion of one only of the benefits con-
ferred upon Armstrong by the directors in Ex. No. 4; but on the
other hand it is well to seek authority as to the sufficiency of the
first resolution for the purpose of approving the action of the
directors in giving Armstrong a salary of $10,000 per annum.
It is a blanket resolution, indefinite in its terms, and giving no
assurance that the sharcholders (with the obvious exception of
Armstrong) had their minds directed to the fact that they were
dealing with the managing director’s salary. I asked Armstrong
whether the minutes of meetings of directors prior to that date
were read at this meeting of the shareholders, and he could not
say that they were. There is nothing to shew on the face of
Ex. “C” that they were. Now it is to be noted that Ex, “C”
shews the meeting was an adjourned one. There was an annual
meeting called for September 3, 1912, and it was adjouned to
September 30. There is nothing before me to shew that it was
not postponed by the directors without the sharcholders con-
vening, which would be invalid. (Mulvey on Dominion Company
Law, p. 47.) But apart from that the meeting would seem to
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hat the have been incompetent to ratify Armstrong’s salary, because that CAN.
r other item would not come within the ordinary agenda of an annual Ex. C.
erested meeting, and it was not proved before me that there was any notice Ty Crry

" This to shareholders as required by sec. 3 of the by-laws of the company

L setting out specifieally the proposed business. See per Fry, J., Acexcy Co.
[erosity in Hutton' v. West Cork Ry. Co. (1883), 23 Ch.D. 654, at p. 659, T';‘
wlation Mulvey, on Dominion Company Law, says, at p. 46: CeNTRAL

i : ; . . Ramwway
neeting The notice should set out specifically the proposed business, It is not Co. or

necessary that a by-Jaw proposed to be approved, or a resolution to be passed  Canapa

eld on should be set out 1n extenso. But it is necessary that the gist of it should be AND
wstrong given . . . Only such business as is referre¢ to in the notice may be ARMSTRONG.
. omit transacted, and every shareholder is entitled to notice.

rends: And again at p. 49:

A meeting may be adjourned. But only such business as the meeting
X _ itselfl was called to decide may be considered at the adjourned meeting,
ting ol unless a further notice is duly given for the consideration of other business.
W eon- See also Birney v. Toronto Milk Co. (1902), 5 O.L.R. 1.
strong, Mitchell’s Canadian Commercial Corporations, at p. 1031, says:
ellevue The general rule is that unless authorised by the charter, or by the
ame is company’s regulations or memorandum of association, or by the sharcholders
" . at a properly convened meeting, directors have no right to be paid for their
at the services, and eannot pay themselves or each other, or make presents to them-
applied selves, out of the company’s assets.
ts con- And see the judgment of Kelly, J., in MecDougall v. Black
on the Lake Asbestos & Chrome Co. Ltd., decided on April 8, 1920, in the

of the Supreme Court of Ontario, but not yet reported [47 O.L.R. 328].

rectors

of the Kelly, J., says, at p. 333:

——— Of transactions intended to be dealt with but pot covered by a general
X notice of an annual meeting, special notice shovld be given. . . . The
g no notice must contain a sufficient statement of the facts which are to be con-
tion of sidered by the corporation at the proposed meeting.

y were And at p. 334:
\strong There was here a special reason why the attention of the sharcholders
should have been drawn to the nature of the business intended to be trans-

it date ucted at the meeting—viz., the proposal for payment of moneys to the president
ild not of the company personally. Where a contraet is to be submitted to a meeting
face of for confirmation, and the directors of the company are interested therein,
% “C" it has been held that the notice convening the meeting should give particulars
{oad as 1o that interest,
annusal . . : " . .

I Mitehell on Canadian Commercial Corporations says, at Pp.
. 19 1031-1032;
It was . 3

I'he shareholders in general meeting assembled may vote remuneration
to the directors for past services, bul the company must be a yoing concern,
mpany Remuneration for past services of directors eannot be voted ot an ordinary

general meeting unless special notice be given of the intention to propose
such a resolution,

s con-
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It is obvious that these last observations obtain as well against
the resolution affecting the Carillon property in Ex. 4 as against
the so-called blanket resolution.

It is under these corporate acts of the company, over which the
shadow of Armstrong’s dominance looms largely, that he asserts
his right to be paid the major portion of his claim, i.e., for salary
or remuneration from October, 1911, down to January, 1918
Let me say here that if my finding in disallowing this whole cluim
as against the fund in the receiver’s hands had to depend on the

invalidity of these resolutions voting him salary or remuneration,
I would have little difficulty in holding them invalid. The law
does not favour methods by which company directors can make
easy money at the expense of sharcholders and ereditors. On
the other hand, even conceding for the sake of argument, that the
aforesaid resolutions of the executive committee and the directors
were regular in all respects, and that there was a proper ratification
of them by the shareholders, I would have to reject this claim
in its entirety because the facts of the case conclusively show
that instead of the company owing Armstrong anything, Ammn-
strong owes the company a very considerable sum of money which
he ought, both in good conscience and as a matter of law, to
repay to the company. All this will appear later on.

To return to the items of his statement of claim. The claim
for salary down to December 31, 1913, depends for its validity
upon the impugned acts of the directors and shareholders of the
company embodied in Exs. 4, 6 and C, respectively. 1 shall not
labour the case further as to those documents.

Armstrong’s claim for remuneration from January, 1918, to
September, 1919, “twenty months at $250 per month,” resolves
itself purely into a question of quantum meruit. Mr. Cook

questions Armstrong, as follows:

Q. Now we come to services from the 1st of January, 1918, to the Ist
September, 1919, 20 months at $250 per month. What services did you
render to the company during that period, remembering that Mr. Williamson
was appointed on the 6th of December 19177 A, Mr. Williamson was appoint-
ed receiver, but that in no way did away with the company, nor the necessity
for the company protecting itself and the creditors and shareholders. . And
80 you charge $250 a month for exercising supervision over its affairs” A
And 1 would not do it again for four times that amount. I have lost more
than four times the amount by being tied down to the company instead of
attending to my own business. 1 consider that that is a very, very smal
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against charge to make—very small. My whole time has been taken up. Q. I CAN.
against suppose you claim as & quantum meruit, the value of services? A. Yes. Q. Eﬁ:
What do you ider you have plished for the company during that e
period? A. 1 made several trips to the other side during that time, one Tag Crry

particular reason being the claims against Wills & Son, and I may say it is an Sare
DerosiT &

rich the

asserts outrage that that elaim was not pressed. We had a perfeetly good claim for Psecioeg| o
r salary damages there for hundreds of thousands of dollars. Unfortunately the ». :
A 1¢,|; wolicitor for Wills was the solicitor for the receiver. Tae
y 4918 " & . CeNTRAL
le claim After Armstrong’s attempts to justify his charge of $250 per Ranway

on the month since the receiver was appointed (and it is to be noted that (Sil;::)'lt
eration, he values his services at the same figure as the receiver's com- AND

[he law pensation was provisionally fixed at) by reciting services for the Ammenons,

n make compiy, some of them works of supererogation and most of them
s On unauthorised by any mandate of the directors, we have the
that the following answers by him to questions by Mr. Cook:

lirectors (). On the 6th December, 1917, the Exchequer Court saw fit to appoint
a receiver to manage this company? A. Yes. Q. How ean you charge for
X services of this character in view of the fact that the Court saw fit to take the
is claim management of the concern out of your hands and place it in the hands of
ly shew areceiver? A, No, they did not take it out of our hands at all; the company
. remains intact. Q. Its property and assets are in the hands of the Court?
A. But the assets were neglected by the receiver and the company had a right
to try and collect everything that is due to it.

law, to The Registrar—That is a reflection on the Court.

ification

g, Am-
y which

Now, as we have seen, Armstrong bases this part of his elaim
on a quantum meruit. The authorities shew that he must fail on
that head.

Mitchell on Canadian Commercial Corporations, p. 1031,
says: “Directors are not to be considered as servants of the
company, and as such entitled to remuneration for their labour
according to its value, and cannot, therefore, recover on a quantum

resolves meruil.”  And see Brown & Green Lid. v. Hays (1920), 36 T.L.R.
r. Cook 330.

e claim
validity
8 ot the
shall not

1918, to

In the absence of a provision of the charter or of a special

the 1st N 2 2 . .
oy contract, a director is not entitled to compensation. See Ogden

8 did you

Villismson v. Murray (1868), 30 N.Y. Rep. 202. There is no implied promise
8 appoint to pay such an officer either for regular or extra services. To
"'Q"\":] subject the corperation to liability it must be shewn that the
Mairs? A services were rendered under such circumstances as to raise a
lost more fair presumption that the parties intended and understood they
::_-::v:ﬂ were to be paid for. See Pew v. Bank (1881), 130 Mass. 301,

followed in Fitagerald & M. Const. Co. v. Fitzgerald (1890), 137
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U.S. Rep. 98; per Rose, J., in Cook v. Hinds, 44 D.L.R. 586, at
598, 599, 42 0.L.R. 273, and see my reasons in Domville claim.

Beyond all this it is quite certain that nothing Armstrong
did since the appointment of the receiver enured to the benefit
of the creditors by protecting or augmenting the fund now in the
receiver’s hands for the liquidation of the company’s obligations.

Dealing next with the question of the company’s liability for
Armstrong’s “expense accounts” from October, 1911, to the dute
of the appointment of the receiver, the claimant is foreod to
rely on the resolution of the executive committee of October 8,
1913. As that resoiution was never ratified by any valid meeting
of the shareholders, I shall rely on what I have already said al.out
the executive committee and its lack of authority to bind the
company. But even this last resolution of the executive commitice
was not complied with by Armstrong as he did not, so far as tie
proof before me shews, rendcr monthly expense accounts to the
company as required by that resolution; and, moreover, the resolution
does not purport to be retroactive, while Armstrong carries his
expense accounts back to October, 18, 1911,

On the other hand, if Armstrong seeks to ignore this resolution
and recover expenses and dishursements on an implied eontract,
he cannot do so, as I have shewn in considering the question of
quantum meruit above. Nor can he recover anything for expenses
for his voluntary peregrinations since the appointment of a
receiver. His whole claim for expenses, ete., amounts to some-
thing over $17,000 and as he has presented neither vouchers nor
any admission of liability for them by the company I must disallow
them all.

I have already stated that even if Armstrong’s claim for
remuneration for his services were buttressed by a proper ratifi-
cation of the shareholders and in every way responded to the
formal requirements of the law, yet upon the facts he is not
entitled to recover anything. Before I proceed to establish this
by citations from the evidence, I think it proper to shew how
Armstrong’s conduct as managing director of the company—
occupying as such the position of a trustee for the company, and,
after its declaration of insolvency, a trustee both for the company
and its ereditors—disentitles him to the consideration of the
Court when he secks a right of priority over the bondholders

if not
rather
money
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which, although expressly given by statute, yet has its foundation
in equity. In Mitchell’s Canadian Commercial Corporations,
p. 1058, we have the following propositions of law laid down:

The common law liability of directors in respect of misfeasance is con-
tained in see. 123 of the Dominion Winding-Up Act (R.8.C. 1906, ch. 144),
which creates no new liability. Thus a director is liable to the company
where he “has misapplied or retained in his own hands, or become liable or
accountable for, any moneys of the company, or been guilty of any misfeasance
or breach of trust in relation to the company,” and must repay or make com-
peosation to the company for the loss.

And at pp. 1060-1061:

There are certain broad general rules governing the conduct of directors,
They must act in good faith and exercise reasonable care in the discharge of
their duties. They must not allow their private interests to conflict with the
duty they owe to the company. The Courts cannot lay down any precise
rules, but must deal with each particular case on its own merits. . . . The
law of Quebec does not differ from the English decisions in respect of directors’
responsibility, for these decisions ire based, not upon any special rule of
English law, but upon the broadest considerations of the nature of the position
and the exigeacies of business,

Accepting this as a correct statement of the law, how does
Armstrong stand in relation to it?

In the first place, bearing in mind the provisions of sec. 6 of
art. 4 of Trust Deed of 1914, if not officially responsible as managing
director for the irregular way in which the books of the company
were kept, he actively contributed to their unreliability. The
late J. D. Wells, who was secretary of the company, when testify-
ing in support of his own claim, spoke as follows:

A. The entries that were made there were very irregular and not made
by my book-keeper. Q. Is it not a fact that the books were under your
charge as secretary of the company since the year 19127 A. No, they were
not. They were not in my charge half the time. Q. In whose charge were
they? A, Well, different parties. Q. Whom do you mean by different
parties? A, Well, Mr. Armstrong, for one, had charge of them for a while,
not as book-keeper. He had them in his care. Q. At all events, you allowed
them out of your possession? A. They were not in my possession. I never
allowed them out of my possession, because they never were handed over
to me practically or theoretically.

And see the receiver's evidence in the plaintiff company’s
claim,

Now, Armstrong, as I have before indicated, complains of
the irregularity of the books, but it is noteworthy that most,
if not all, of the irregularities enure to the benefit of Armstrong
rather than to that of the unfortunate people who have lost
money in this enterprise. Armstrong admits that he had never
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rendered at any time to the company, a complete statement of
his account, although he was handling a very large amount of the
negotiable securities of the company. The books could not le
regular without such an account appearing therein. But, the
. evidence shews yet more clearly Armstrong’s intimate connection

with the books and accounts of the company. He had prepared
a balance sheet of the company’s affairs, which drew forth the
following letter from A. K. Fisk, of the firm of A. K. Fisk & Co,
consulting accountants and auditors of Montreal, who had licen

. engaged to audit the books of the company. I quote the letter

in extenso in fairness to all parties concerned:

MoxtreAL, May 9th, 1912,
C. N. ArmstroNG, Esq.,
London, Eng.
Dear Mr. Armstrong:

1 was surprised to see from your eable of this morning that you wished
me to sign the balance sheet that you had prepared to December 31st of
your company’s affairs. You will ber when we di d this matter
before, that I told you it would be impossible for me to sign any balanee
sheet of the company in its present condition.

1 am quite clear in my own mind that your viewpoint and mine are
not going to agree with regard to this company’s affairs, and after invesii-
gating, as I have had to in the course of my audit up to date, the past history
of your company, I have come to the conclusion that I cannot see my way to
sign any bal sheet prepared by the pany which throws into con
struction of the railway the expenditure incurred prior to the last issue of
bonds. Again, the allotment of the capital stock of the company prior to
that bond issue is to my mind very open to question as to its legality, and
I have decided not to take the responsibility of passing the corresponding nssets
to these stock issues as shewn in the books, as construetion assets,

Turning to the more recent transactions of the company, there scems to
have been a iderable amouut of looseness in the handling of funds, which
to my mind should have been rigidly placed to the eredit of the company's
own bank account and chequed uader authority of directors’ resolution
Instead of this, 1 find the funds received from the trustees, ete., to have been
sometimes handled by individuals apparently in trust, and chequed out o
their pleasure. In one notab! « case there was a specific amount taken care of
by two of the officials of the company which was to have been applicd fors
specific purpose, but cheques were immediately drawn in favour of one of
these gentlemen operating the account, as payments on account of servies
rendered, although I am not aware of any particular resolution having bee
passed entitling this gentleman to any specific sum, nor have I seen an account
such as an auditor could pass for such services as a bond fide voucher.

Again, I have already raised an objection to the personnel of the offiee
staff. It is quite impossible under modern conditions to give a satisfactory
audit in an office where there appears to be no organization. My connection
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yment of with Mr. Langlois has been very unsatisfactory, also with Mr. Raphael, and CAN.
nt of the it further is quite obvious that your secretary-treasurership should be in the “ﬁ

hands of a railwayman of modern views and up to date methods. —ofing

1 see by a resolution of directors that 1 was instructed to open up & new  Tue Crry
But, the set of bobks. ‘This was no doubt following a suggestion made by myself to Sare
mnection that effect, but the difficulty lies in the fact that the past records of the \l')':m"'(,:
company cannot be verified sufficiently to eatitle them being brought into = d

| not be

pn'|m|'l-d the new books as correct assets and liabilities, and the oaly medicine that T:i:

‘orth the I ean see that would meet this point would be by a return to the treasury of  CENTRAL
k & Co, the capital stock issued prior to the new bond issue, and to wipe out corre- R(‘,'l:“(;:y
had been sponding assets to that effect. I do not assume for a moment that this will  C,xapa

meet with your coneurrence, and I have therefore decided to withdraw from AND
the audit without asking for any fees for my services to date, in order that it ARMSTRONG.
will leave you with an entirely free hand to make a fresh appointment. 1
value your personal friendship far more highly than I do any fees that 1
might be able to earn from the audit of this company's affairs.

I enclose copy of a letter that I have addressed to the president and
directore, resigning from my position under to-day’s date, and 1 hope you
will appreciate the motives that have led to my resignation and that this
will make no difference whatever to our personal friendship

I will return all papers in my hands to Mr. Wells without delay, and
would suggest that you eonsider this letter as confidential between us,

Yours sincerely,
Enclos, A. K. Fisk.

he letter

h, 1912,

you wished
ver 3lst of
his matter
ny balanee

‘ mine are
ter investi- \ few months after this intrepid protest against the extra-
st history ordinary system of book-keeping that marked Armstrong’s regime

my way to X % S

S ko oo as managing director of the company, we have a further eriticism
8t issue of of bis methods. Referring to the action of the executive com-
A mittee on June 27, 1912, in giving Armstrong £50,000 and the

Rellevue property at Carillon, the late Senator Campbell writes
the following letter to Armstrong on August 5, 1912:

re seems o
mds, which . Toroxro, Aug. 5, 1912,

N. ArvstronG, Esq.,

Winchester House,

Old Broad St., London, E.C.

Dear Mr. Armstrong:
Fo—— I have your I:n'u)nr of the 25"11 ult., and in reply I cannot see what there
splied for s vas in my letter to Sir vFrnnk Crisp and the other persons named to uin-‘ you
r of one of oyl shoek, It was simply a notice to them that I had resigned my position
of servion s director and president of the company, and that 1 would not be responsible

\aving bee for what had been done or which might be done in the future “only that and
nothing more,”

company’s
resolution
) have been
med out o

It is quite true I sent my resignation some days before the 21st June,
but at your earnest request I went to Montreal and attended & meeting on the
215t of June 50 as to form a quorum, but at the close of the meeting 1 formally
resigned, although you requested me to let my resignation stand over until
the annual meeting, but I positively refused to do so and you promised before

i the offiee
gatisfactory
connectiod
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vou left you would have a meeting of the directors and formally accept my
resignation and elect a new president, whom you thought would be M
Smith. But instead of that you left without having a meeting of the directors,
but called a meeting of the executive instead and had them pass a resolution
to convey to you the Bellevue Farm and voting you $50,000 for your services,
and in the meantime handing you over $75,000 of the company’s bonds as
* security for the $50,000. This action of the executive seemed to me s
outrageous and so unjustifiable that I felt in justice to myself I should niuke
known the fact that I was no longer an officer of the company, and not respon.
sible for its actions, more especially as I | d you had made no mention in
London of my having resigned, but were still using my name as president.
Under the circumstances, I think I was perfectly justified in sending the
. formal notice I did,

Had I known at the time that a notice of my resignation appeared in
the Montreal Herald 1 would have simply mailed them a marked copy of
the paper instead of writing a formal notice. I resent your statemeat that
“I took special pains to wreck the company.” I did nothing of the kind as
you may well know. Had I wanted to wreck the company I think a sinple
statement from me as to how the company’s money and bonds had been
disposed of would have had that effect. I give you full eredit for your energy
and ability in promoting this railway for some yeers, but I remember tha
this was only one of the different enterprises you had on hand and which
engaged your time and ability and 1 cannot forget that you have, through one
source or another, drawn considerable sums of money and have also received
a good round lot of bonds of the company, and it seemed to me you ought to
have been satisfied until there was a Central Railway. At present it only
exists on paper and although a start has been made in building it you must
not forget that there are many rivers to cross and obstructions to remove
before traing are running on the road.

Yours truly,
ArcH. CAMPBELL.

This letter constitutes an interesting aid to the interpretation
of Ex. 20, which purports to be a copy “of the minutes of a mecting
of directors held on June 21st, 1912.”  Armstrong sets much store
by Ex. 20, saying: “It is only fair to myself that the opinion
of the directors who knew what I had done should be put o
record.” It is true that the document is milder in its references
to Armstrong than Senator Campbell’s letter, but it will be noted
that the minutes set out in Ex. 20 are signed by Senator Owens,
who was not present at the meeting. However, they manage to
record the fact that Senator Campbell was not impressed with
the “equity of Mr. Armstrong’s claim against the company.”
But the causes of Senator Campbell’s resignation of the presidency
and retirement from the Board are euphemistically stated as
compared with the terms of the Senator’s letter to Armstrong
which is a document later in date and, from what I have leamed
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ccep! my of the methods of the directors, impresses me as a much safer ~ CAN:
1 be Mr record of Senator Campbell’s reasons for severing his connection  Ex. C.

::‘:l(l:' ::n with the company. Tue Crry
vl There are other documents (the Domville claim) to shew that I)n:‘::::r A
bonds as the company was not always in accord with Armstrong, although Acexcy Co.
o Paetieg generally there is too much compliance with his methods apparent Tue

R upon the proceedings of the directors to render his colleagues on ~ CBvTIAL
wention in the board free of criticism. Ex. D is a certified copy of an Co. or
peosident adjourned annual meeting of shareholders on October 13, 1914, CANADA

nding the AND

whereby it appears that Armstrong had tendered his resignation Armsrrosa.
peared in as managing director. The meeting resolved that, “Mr. Armstrong
1 copy of be informed that his resignation cannot be accepted until he renders
:"‘k':“':‘l his account, reports on the administration of the affairs of the
. & simple company, and retums to the company the company’s bonds
had been in his possession as shewn in the auditor's statement.” Arm-
[ Shiy strong says that this meeting of shareholders was composed
':“:r“'l::,l; of “a little clique that did not represent the sharcholders at all.”
rough one The auditor referred to here is Midgely who had previous to this
» received dated filed a report which led up to the action of the shareholders
‘“"'l"“ Mn: at this time. When examined as to the account demanded by
you must the shareholders in Ex. D, Armstrong said that he did not render
O Temove an account in accordance with this resolution, because “there was
no account to render.” Later on, explaining this, he says:—
| “I'said there were no accounts to render, because they had already
\setation been rendered.”  Now the fact is that he had at that time only

mecting rendered a statement of his bond transactions, not of his general

oy oo account with the company.

opinion Tuming now to Midgely’s connection with the case, it is well
put on to state that Midgely was employed by the directors of the com-
\erenees pay to examine and audit the books so that a financial statement

e noted could be made. This was after Fisk had declined to go on with
+ Owens his audit. Midgely filed two reports, that contain certain state-
Anage 10 ments concerning Armstrong’s dealings with the bonds of the

wwd with company, a8 well as his “lack of proper vouchers for payments
npany. made,” which caused Armstrong to stigmatise them as false.
esidency “He was employed by the company to make a report, and he made
iated & a false report” . . . “His report is false and proved to be

st rong false.”  And yet on the very same page of the proceedings he
1 leamed 1157 p.L.m,
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states that, “I was the very one who recommended him;" wund
in speaking of errors in his statement of claim he says: “I may be
wrong on some of the items. I am quite willing to be corrected
by Mr. Midgely if there is anything wrong,” and, “I believe \r,
Midgely and I could settle it in half an hour.” Midgely’s char-
acter Leing thus restored out of Armstrong’s own mouth, let us
hear what Midgely says. “It is impossible to adjust Mr. Anu-
strong’s account under present conditions.”  “Debit balance per
ledger $280.713.57.” “This account is obviously of such an
important and urgent character that no time should be lost iy
dealing effectively with same.”

Nor, Midgely, in his effort to systematise the books of the
company prepared a statement of Armstrong’s account, and this
is the pivot upon which one of the most extraordinary episodes in
the strange history of this company revolves. In this statement
of account Midgely charged Armstrong with bonds to the amount
of $220,900.50. When, however, the company was preparing its
scheme of arrangement in 1916 Armstrong evidently thought it
inexpedient to have his account stand in this awkward light, and
we find Blagg, the accountant of the Ottawa River Navigation
Co., brought in to amend the account as Midgely framed it as the
authorised auditor of the company. Blagg transmuted by o
process no more subtle than the bold stroke of a pen the debit
entry of $220990.50 into a credit entry of the same amount
Thus the bond indebtedness that Midgely found against Armstrong
was wiped out. This was in February, 1916. Now Armstrong
asserted that this was done under the authority of the directors,
but there was no resolution to that effect produced. On the
other hand it was shewn that the instructions were given to
Blagg by Senator Owens and Armstrong himself.  This will appear
from the extracts from Blagg’s testimony which I subjoin. Scuator
Owens is dead, and no good purpose would be served by discussing
his motive in departing so strangely from his duty as a truste
towards the insolvent company and its creditors; but Arnstrong
is here to bear the consequences of his conduct. It seems that
Carmichael, another director, was also present when Blagg carried

out the behests of Owens and Armstrong; but just what part wa
played by Carmichael is not quite clear. Ex. Q, embodying the
written instructions given to Blagg by Armstrong, is as follows:

ment
you !
are |
figure
Yes
strony
writir
QA
to th
Al
Armst
said 1
or wr
As a
Youn
entere
would
tracto
Mintl
ing (
accouy
86,813
entries
L¢]



DLR. 57 DLR. Dominion Law Rerorts.

n;" and Credit C. N. Armstrong,
may he Charged wrongly.
orrected Sept., 15-13 Coupon Interest $ 10,602,000
\ Oct, 31-13 Bonds, £3,175 15,430 53
eve M No. 4 Coupon g 1,041 86 D ‘
" - . ErosiT &
s char- Bonds 220.999.50 o cuney Co
), et us v v.
$257,163 89 Tue
Anu- CENTRAL
mee per Let me quote Blagg's story of the transaction. "(‘."-"“
. . 0. O
meh an Examined by Mr. Cook. CANADA
ost. ) Q. Will you please look at the journal of the Central Railway Com AND
b JON |}

of Canada, at pages 70 and 71, and say whether any entries appear in 'hnl ARMETRON G,
journal made by you? A. They are all my entries. Q. Will you also look
3 of the st the ledger account of Mr. C. N. Armstrong, being number 73, and state
whether uny entries appear in that account made by you? A. Yes, from here
down. Q. Then entries in that account from the entry which is headed 27th
June, 1914, down to the end of the account were all your entries” A, Yes,
atement Q. And they were all made in February, 19167 A, Yes, at one time anyway.
Q. 8o that, although the entries bear different dates they were all written
in February, 19167 A. Yes, | suppose within a day or two. Q. Under whose
instruetions did you make those various entries to which vou are now referring?
ought it A. Senator Owens. Q. Did you receive any instructions from Mr. Arm-
ght, and strong in connection with these entries? A. Well, Mr. Armstrong gave me the
statement that I wrote in here, Q. 8o that the actual entries were made on a
statement furnished you by Mr. Armstrong? A. Yes. Q. Will you look
it as the at the statement filed as Exhibit Q and state whether that was the state-
wl by a ment? A, I have the word here “ent.” Q. Was that the statement handed
he debit you by Mr. Armstrong? A. I presume it was. Q. And the letters “ent”
are in your writing? A, Yes, and the figures. Q. Meaning that those
amount figures were entered and the total of the figures is in your handwriting? A,
st rong Yes. Q. By that memorandum Exhibit Q you were crediting Mr. Arm-
strong's account with the sum of $257,163.807 A, Yes. Q. You were
writing that into his ledger account from your journal entries? A, Yes.
Q. And where did you get your authority to place that sum of $257,163.80
On the to the eredit of Mr. Armstrong in the journal and in his ledger aceount?
given 1o A 1 got no other authority except through Senator Owens and Mr
Armstrong and Mr. Carmichael, and they asked me to do the posting, and 1
said T would aceept no responsibility, as I did not know whether it was right
. Senator or wrong, Q. You said you would accept no responsibility? A, Yes. Q.
[iscussing As & matter of fact, you do not pretend to say whether the entries which
you made are correct, or the reverse? A 1 could not say. Q. You merely
entered them beeause you were instructed to do s0? A. Yes . Q1
would like to ask you, Mr. Blagg, if you wrote up the account headed *“Con-
prs that tractors 8t. Agathe Branch, Suspense Account,” and being account Number
T0inthe ledger? A. These two items, February 12th, 1916, are in my handwrit-
g Q. They were entered by you? A. Yes. Q. The first giving a credit to the
account of $59,501.80, and the second giving a debit to the account of
lying the 86813337 A Yes. Q. Under whose instructions did you make those
Hows entries? A, The same parties,
Cross-examined by Mr. Armstrong:
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Q. You stated that you had instructions from Senator Owens and that
Mr. Carmichael and Mr. Armstrong were also present. You have not stated
whether Mr. Wells was there or not? A. Yes, Mr. Wells was there. ().
Mr. Wells had charge of the books and produced the books for you? A. He
did. Q. And helped you to work out the items? A. No. I do not think
he helped me. I do not remember Mr. Wells helping me at all. He gave
me their old cash book written in pencil. Q. He gave you any explanations
you required to make the entries? A. No, I do not think he knew anything
about it. I do not remember asking Mr. Wells anything. Q. Was not
Mr. Wells there the whole time? A. He was there. T do not remember \Mr,
Wells saying anything in that way. Q. You have been shewn a little memo-
randum Q. Will you swear this was not given to you by Mr. Wells? A, [
could not say. Q. It is very important. A. I do not remember Mr. Wells
giving me anything. I think that must have been given to me by you.
Q. You have stated that you thought so? A. I am not going to swear who
gave me that, but I think it was you. I know Mr. Wells did not hand me
anythiog. Q. It is my writing, and the question is whether I prepared it for
you or for Mr. Wells? A. Yes, I am pretty sure you gave me that, and Mr,
Owens gave me another, but it is so long ago I cannot swear. Q. You will
not swear it was not handed to you by Mr. Wells? A. It might possibly have
been, but I thought it was you. Q. Do you know this handwriting” A
That is my own handwriting. That was evidently given me by you. Q. These
are part of the same figures of Exhibit Q, and these are figures taken in your
own handwriting. Where did you get those figures? A. I must have got those
instructions from you. Q. It is not a question of instructions: I am asking
you where you got those figures? A. I will say from you. No one else would
give me that, I could not get them out of my head. Q. You said Mr. Owens was
there and Mr. Wells. You had a good deal of discussion with Mr. Carmichael
while you were preparing this? A. Yes. Q. And he took an active part in
the matter? A. He did. Q. In fact, you thought he took too active a part?
A. I told you and Senator Owens that I would not be responsible for any of
these entries, because I did not know anything about them. They might
all be true or they might be concocted, but I would write them in and accept no
responsibilily.

1 shall supplement Blagg’s evidence with the following excerpts

from Midgely’s oral testimony.

By Mr. Cook:

Q. Had you anything to do with the entries that were made by Mr.
Blagg in February, 1916, and following? A. No, I had absolutely nothing.
Q. I see that these entries of Mr. Blagg have apparently the effect of almost
entirely reversing the entries which you had previously made: is that correct’
A. Well, one entry, the $229,900.52, reversed the largest item in the account.
Q. What was that item? A. For the bonds which had been charged to
Mr. Armstrong under the authority of the various resolutions, and in accord-
ance with my report. A further explanation might be found in the journa,
page 65. Here is an entry charging Mr. Armstrong—and this is in my
writing—so that the most important item in Mr. Armstrong’s account was
in my own writing: that is, the foundation of it was in my own writing:
$220,990.52 for bonds, the value of £60,825 taken by him, less £3,175 and
£10,325 already charged, as per his letter of December 10th, 1913.
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ns and that The Registrar—That will be filed as Exhibit X. ) (ﬂ

e not stated Q. But your making charges did not depend on the imerprelnn'on (_lf nny Ex. C.

3 there. Q written document? A. No, but it remained for Mr. Armstrong to justify his S
ou? A. He having taken the bonds. I found that Mr. Armstrong had the bonds: mP- Tue Ciry
o not think sequently, I charged him very properly with having the bonds. Q. He said D:?:):::r "
. He gave the reason was found in the interpretation you placed on the contract? 'A, A e
pxplanations No, the reason I charged him with the bonds was that I found he had received v.

ew anything the bonds and he admi'ted that. TrE

Q. Was not By Mr. Cook. g::(:::;
nember Mr. Q. He admitted that he had the £60,250 of bonds? A. Absolutely, but Co.
little memo- so fer as the credit to which Mr. Armstrong was entitled, I (!id not pretend to

Vells? A1 interpret what eredit he should have, and my understanding was that Mr.

r Mr. Wells Armstrong was later to bring to me a full statement of his account. I was to ARMSTRONG.
me by you go into in with him, but I vever saw it. . . . Q. Will you please turn

» “.c;". whe to Mr. C. N. Armstrong’s account, Number 73, Ex. T, and state ho\n" much

1ot hand me the credits made by Mr. Blagg in February, 1916, amount to? A. Well, the

epared 1t for total credits—do you want them on that particular day? Beecause he has

\at, and Mr. made several credite. He has made about a dozen. Do you want them all?

Q. You will Q. T only want the total of them, in account number 73—A. $304,881.77,

ossibly have By the Registrar.

writing? A Q. What does that represent? A. That represents the total of the
Q. These credits entered into this account of Mr. Armstrong by Mr. Blagg.

aken in your By Mr. Cook. ;

we got those Q. Is there anything, in your opinion as an expert m-cmlmnlm, that
1 am asking justifies those credit entries? A. Well, I should certainly have hesitated to
ne else would faake them myself, because I do not think they are justified. Q. Have you
. Owens was been able to find any resolutions of the Board of Directors of this company,
. Carmichael or of the executive committee that would justify such credit entries in this
ctive part in account? A. I have not seen any.

ctive a part” By Mr. Armstrong:

le for any of Q. You have made a statement under oath that you do not believe that
They might T'am entitled to sufficient credit to make up the amount of the debit, and that,
nd accept no instead of me being & creditor of the company, I am a debtor. I ask you
on what you base that statement, and I ask you whether the credit here, which

1g excerpts is passed by resolution of the Board of £11,725 should not have been credited

and cancelled the charge which you made of those bonds against me? A. I
should have to make very sure, Mr. Armstrong, for this reason: the condition
of the accounts as I found them at the time I went iato them, and all the
wde by Mr. cireumstances in ion with the y, which caused me a tremen-
tely nothing. dous amount of worry, and in which I endeavoured to do you full justice,
ect of almost would certainly lead me to make most careful examination and investigation
that correet? before I would pass any amount to your credit. Q. You are not aware of the
the account. amount of work that had been done on that road? A. I never saw any engi-

) charged to neers' certificates, never, and that would be my authority for passing a credit
nd in accord- to your account.

e jument By the Registrar.

. "(‘ ‘m,‘, Q. Did you ever make any search for the certificates? A. I had access
mu:ili o5 toall the papers, and examined every scrap at one time or another up to the
:‘g‘; :75 and time of making my report. Q. You never saw anything which would justify

1013 you making a credit to Mr. Armstrong? A. No, except the Allen contract.
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CAN. No doubt he was entitled to some credit in connection with that, but it vus
S never determined to my satisfaction. 1 never could get down to what Le
o s should be eredited with, and 1 mentioned that in my report. It was of g findir
Tue Crry  very vague and nebulous character to my mind. a ma
]):Tn\-: l’T & 1 doubt if this deliberate tampering with the books of the only |
Acexcy Co. company by Blagg at the instance of Armstrong, and in his intercst, of his
T'I:E has any parallel in the history of corporations in Canada. from
:«'i.“f&':l Now, to shew that the minds of the directors in February, the |
Co.or 1916, were not disposed to settle Armstrong’s account in the prope
(AA:AD"A summary way he himself did it through the instrumentality of Midg
ArusTonG. Blagg, we have the following appearing in the minutes of the meet- Armsi
ing of the directors on the 12th of that month:—“Mr. C. X\, to an’
Armstrong’s account as submitted by the auditor was considered a fact
and held over until a further statement of expenditures in London which
now on the way was supplied.” ments
I have discussed Armstrong’s conduct at great length because must |
to my mind not only has it a very important bearing on his right for sei
to recover remuneration for his services, but it is in the public 1919, (

interest to know just how the affairs of this unfortunate company of his

have been conducted by its managing director. Lord Cairns, in Iy

his luminous judgment in Gardner v. London Chatham & Dover Ex. P

Ry. Co. (1867), 2 Ch. App. 201, at p. 217, described a railway after

company as a “fruit bearing tree,” but thought that under the inter a

English statute law as it applied to the case, the debenture- service

holders while entitled to the fruit of the tree could not proceed in futy

to the length of cutting it down. In view of the facts of this from a

case, and especially recalling the reference to “wrecking” in Now tl

Senator Campbell’s letter, it would seem that Armstrong has been or an ¢

able to do here what Lord Cairns would not admit to be within panies

the power of debenture-holders in England. But I am free to time tc

say that in view of his own conduct as established in evidence see fit,

in these proceedings, and again having especial reference to all oth

Senator Campbell’'s letter, Armstrong’s pretext for claiming 23 Ch.
remuneration at $250 per month after the year 1917, namely, “Then

that “the assets were neglected by the receiver, and the company satisfieq

had a right to try and collect everything that is due to it” isa Baggall

masterly adventure in cynicism. properl;

But I am not obliged to rest my finding against Armstrong's fixed th

right to rank in priority on the fund in the receiver’s hands on the o secre

ground of his maladministration as managing director or vice- any rig

presic
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, but it was president of the affairs of this company. I prefer to place my

to what | .. A . . . 4
I: was of f‘ finding on the evidence which shews that the company is not as

a matter of cold fact indebted to him at the present time. Not ¢ Ciry
ks of the only has Armstrong failed to prove his right to recover any portion D SaFE &
= g - o EPOSIT &
Is interest, of his claim as preferred against the company, but, quite apart Acexcy Co
A from the fact that the resolutions of the executive committee and ’;;,.
February, the board of directors granting him remuneration were not CENTRAL
s "y e - Ranway
nt in the properly ratified by the shareholders, and the evidence given by Co. or

mtality of Midgely on behalf of the plaintiff contesting, I cannot find that ("‘\\\:)'"‘
the meet- Armstrong has established by satistactory proof that he is entitled ArvsTroNG,
ir. C. N, to any definite amount as against the company. I must find as

considered a fact that he had no proper authority from the sharcholders under

in London which to make a claim for salary, travelling expenses or dishurse-
ments between October 18, 1911, and December 31, 1917. 1
th because must also find that he has proved no legal claim to remuneration
n his right for services rendered between January 1, 1918, and September 1,
the public 1019, or for expenses incurred between those dates. This disposes
» eompany of his whole claim,
Cairns, in I wish to support my finding as above stated by referring to
@ & Dover Ex. P, which has an especial bearing on his claim as asserted
a railway after February 12, 1916. This exhibit embodies a resolution,
under the inter alia, that “all officials of the company be notified that their
debenture- services are no longer required and that no person be employed
ot proceed in future unless he gives an undertaking to hold the directors free
cts of this from any personal obligation to pay any salary or wages to him.”
scking” in Now the question at once arises, isa managing director an “official”
g has been or an officer of the company? Seec. 78 (d) of the Dominion Com-
) be within panies Act, R.8.C., 1906, ch. 79, says: “The directors shall, from
am free to time to time elect from among themselves a president, and if they

n evidence see fit, a vice-president of the company; and may also appoint
derence 10 all other officers thereof.” In Hutton v. West Cork Ry. Co. (1883),
r claiming 23 Ch. Div. 654, at p. 666, Cotton, L.J., uses this language :—
7, namely, “Then comes the question as to the directors. I was not quite
© company satisfied that the vote for compensation to the officials, ete.”  (Per
to it" isa Baggallay, L.J., p. 680):—“It may be said, and I think very

properly said, that until such time as a general meeting has
\rmstrong’s fixed the amount of remuneration of the directors or of the treasurer

wmds on the or secretary, or any other officer, the person so indicated has not
or or vice- any right to demand his remuneration.” Then we have the
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explicit statement by Mitchell in his Canadian Commercial Corps.,
p. 1112:—“A managing director is an officer.” Finally, sec. 42
of the by-laws of the defendant company treats a director as the
holder of an “office,” which may be vacated by the director
accepting “any other office or profit.”

So that Ex. P has an important bearing on Armstrong’s right
to recover salary or remuneration between February 12, 1916,
and September 1, 1919, a period involving a large portion of his
claim. Without relying on the language of Ex. P to exclude the

. items of his claim on and after February 12, 1916, I wish to refer

to it as one of the obstacles which Armstrong has to surmount
before he has discharged the burden of proof that rests upon
him.

Another fact in evidence, which negatives Armstrong’s con-
tention that the documentary evidence establishes acquiescence
by the directors in his claim for a large amount of money due
him, is embodied in Ex. G, being a certified copy of the minutes
of a meeting of directors on July 4, 1913 (Armstrong being present
and concurring in the action of the board so far as the evidence
shews). These minutes concern proceedings on saisie arél in
the suit of Nash v. C. N. Armsirong, and declare, inter alia: “That
the Central Railway Company of Canada has an open account with
the defendant C. N. Armstrong, but does not admit that any
amount is due by the company to the said C. N. Armstrong.”

Armstrong did not attempt to say that this minute does not
correctly describe the situation between himself and the company
on July 4, 1913; but he ventures to treat the corporate act of the
board lightly, and says: “They did not want to be called upon to
pay out any money: that is a good way to get out of it.” In
this connection Armstrong makes a statement which goes to
strengthen the contention of the plaintiff contesting that there
never was at any time after the year 1912 a specific acknowledg-
ment by the company of any amount due him. The following
evidence refers to his account as mentioned in Ex. G:

Q. You were present at that meeting? A. Well, I asked you that question.
Idonotknow. Yes, I was present at that meeting. Q. You do not remember
anything about it? A. No, Idonot. Q. Did you take any objection to that
entry being made? A. There is no objection recorded.

By the Registrar:

Q. Is it & mere “serap of paper”? A. Well, there is nothing to it
They simply say they cannot admit anything until the account is made up.
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ial Corps By Mr. Cook. CAN.
otps., Q. And the account never has been made up? A. Well, it is before the Ex. C
y, sec. 42 Court now. Q. But it was never made up to the company? A. No, I was powsibaniy

tor as the away most of the time in England, and no object in making up an account if Tue Crry
e director you could not get any money out of them. SAFE

Armstrong has not been able to adduce affirmative evidence Alg::‘;'}t

of a credible character to establish his claim. We have seen how ’

“;;s ‘r::zII:: far the proof which he has tendered on his own behalf fails to }(;:'l;l;:vuT
jon of his support it. I have already quoted from certain evidence of 'AIWAY
xclude the Midgely, the accountant, who was called in by the company to ('*A;:)DA
th to refer prepare a reliable financial statement for it, the effect of which Armsrrona.

surmount in a general way displaces any right of Armstrong to recover against
ests upon the company. I will conclude my enquiry by quoting some explicit
statements by Midgely, upon which I shall rest my finding that
Armstrong has failed to establish any claim against the company.
Before doing so I wish to point out that before I closed the

hearing Armstrong filed an informal statement in typewriting
and pencil reducing his claim to $105,729.08. But throughout
the hearing, as I have stated, the exact amount he claimed was
very much in doubt.
4 : I quote first from Midgely’s direct examination by Mr. Cook:
e arll in Q. Will you please state what, in your opinion, according to the books
lia: “That of the company, should be the debit balance standing against Mr. Armstrong
sount with to-day in dealing with the books.

that any The Registrar. The amount which you stated before? A. The amount

ong's con-
guiescence
poney due
\e minutes
ng present
p evidence

,, would be the same as my report, $208,713.57 which Mr. Armstrong might be
‘ong. entitled to reduce under the Allen contract or by any engineer's certificate
¢ does not he could produce for the St. Agathe Branch contract.

» company The Registrar: Mr. Armstrong claims $100,009 odd, less a possible
act of the reduction of $3,000, if I so decide, and you find that upon the books of the

company he should be debited with $298,713.57, less any other credits he might

»d upon to possibly establish? Witness: Yes, absolutely. Ithink I mentioned that he

f it.” In might be allowed certain eredits for expenses, and I suggested that a com-

h goes to mittee be appointed to go into that, but it would be up to Armstrong to
establish the credits he is entitled to.

that there + By the Registrar:

sknowledg- Q. But, giving him eredit for everything he lould be able to establish,
y following he would be indebted to the comy ina iderable sum? A. He would
in my opinion. »

By Mr. Cook:
hat question. Q. You have no doubt about that? A. I have no doubt that it 1s a
ot remember very large sum of money, and I do not see how Mr. Armstrong could justify
ction to that such a large amount, Q. So that the net result of your evidence is that,
instead of the company owing Mr, A: ng, Mr. Am ng is heavily
indebted to the company? A. I do not think the company owes Mr. Arm-
sthing to it. strong a single cent.

is made up.
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By the Registrar:

Q. That is, even admitting his elaim as filed before me as being correc
and a substantial one in law: that is that £105,000 that I have mentioned
that his elaim amounts to? A, In'my opinion there is nothing due to My
Armstrong by the company. I would say if everything was in, it is my opinion
he would be indebted to the company. Q. In a very considerable sun’
A. I think in a very considerable sum of money.

By Mr. Armstrong:

Q. From what you have seen sinee, are you prepared to modify the
statement you made earlier that 1 owed the company a large amount of nione
instead of the company owing me? A, I give it as my opinion that if cvery-
thing was in the accounts pro and con the company would not owe yoi gy
dollar. Q. And on what do you base that? A. By my knowledge of whu
1 found at the time. Q. Up to the time you made your report in January,
19147 A Yes. Q. And you do not know what has taken place sinee’
A. I am not cognizant of those resolutions first hand that you refer to, hut
in order to give a further opinion about it I should have to know ull the
circumstances leading up to this.

By the Registrar:

Q. You have not seen anything to eause you to depart from the stute-
ment vou made, which has been brought out on eross-examination? A, No,
I take this position: Mr, Armstrong had an opportunity to come to e to
settle this account : it was an account that caused me a tremendous amount of
worry. | was anxious to settle it, and to render justice to himself and th
company. It was never done. I had no information to enable me to come
to the conclusion that Mr. Armstrong was entitled to all those amouns
he was eredited with, and to my knowledge I do not think he was entitled
to such heavy eredits.

It remains to be stated that on the hearing of the contestation
of the claim of Senator Domville, viz., on May 10, 1920,
I allowed the contestation of this claim to be reopened for the
purpose of permitting certain evidence to be adduced by Senator
Domville as a contesting party herein. * Such evidence will le
found in the proceedings in the Domville claim, and it will serve
no useful purpose to summarise it here.

In conclusion, the undersigned has the honour to report that:
(a) The claim of Armstrong against the defendant company for
the sum of $109,947.41, as filed herein on September 9, 1919
not entitled to be paid out of the fund in the receiver’s hands in
priority to the claim of the trustee for the bondholders. b
That the defendant company does not owe the said Armstrong
the sum of $109,947.41 or any other sum of money.

The undersigned, therefore, begs further to report that in
his opinion the claim of the said Armstrong, filed herein as afor-
said, should be dismissed by this Court, and that the costs of an
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bei incidental to the contestation of the claim before the undersigned
wimng correat . . . . .
s he ordered to be paid to the plaintiff contesting by the said

e mentioned

g due to M Armstrong.

is "';’l""” sar The appeal from the report of the referce was heard before
derable sun

Audette, J. Acexey Co

John W, Cook, K.C., for plaintiff contesting. The

» modify the E. W. Westover, for claimant. CeNTRAL
"'"'I‘l""':('l":‘v"'; AvpErTE, J.:—This is an appeal, by the claimant Armstrong, "(“‘.l.'f‘.‘.:-\
st OWe Yol 8 from the referee’s report filed herein on November 11, 1920, and ¢ ‘\\‘:""
edge of what also a motion, on behalf of the plaintiff, for judgment pursuant Armsrrone.

* :l'x‘ull" "“‘ to the report. R
‘:.‘,h.,.',‘ but The claimant contends the defendant company is indebted
know all the to him in the sum of $109,947.41, being, he alleges, “the balanece

due him under a settlement of June 29, 1912, of 850,000 for services

and expenditures to October 18, 1911, with interest from that

om the state

lion? A. No, date to be added—845,000, and for salary and travelling expenses
yme to me to and disbursements to September, 1919, as per statement following:
»us amount ol 1. Balance of account on June 30th, 14 s per ledger £42.315 .55
melf and the 2. Salary, June 30th, 1913, to December 31st, 1017, 415

e me 1o eon

vears at $10,000 per annum 45,000 .00
3. Serviees January 1st, 1918, to September 1st, 1019—
20 months—at $250 per month 5,000
Expense accounts:
rontestation October 18th, 1911, to December 31st, 1411 657 .97

hose amouuts
» was entitled

10, 1920, January 1st, 1912, to October 28th, 1912 2,514
' November 1st, 1912, to December 31st, 1912
ned for the January 1st, 1913, to June 30th, 1913

by Senator July 1st, 1913, to October 18th, 1913

S October 18th, 1913, to December 31st, 1917
January 1st, 1916, to August 2nd, 1917,
August 2nd, 1917, to February 26th, 1918
February 26th, 1918, to April 30th, 1918
report that May 1st, 1918, to March 15th, 1919

March 15th, 1919, to September 1st, 1919 1,133 .95

mee will Le
it will serve

sompany ot
9, 19197 £109,047 41

i1’ nds in & " . : A
r's ha 5. 1 have a further claim against the company defendant in conneetion

olders. 0 with disbursements made in England for the company and for the expenses
1 Armstrong of the London office, and in connection with the scheme of arrangement, ete.,
but I am unable to make up this elaim until I ean go to England and get the
X necessary information. For the same reason I cannot at present make up
yort that the secount in connection with the sale of rails, ties, ete., at Vankleek Hill.
ein as afore 6.1 hold 875,000 of first mortgage bonds of the Central Railway Co,
of Canada as seeurity for the balance of $45,000 under the settlement of
June 29, 1912,

costs of and

7. This claim is privileged and has priority over other claims,
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: CaN. The claimant, in the course of the proceedings before the How
Ex.C.  referee, varied somewhat the amount of his claim but not mater- the m
Tue Crry  dally. This variation, however, in the view I take of the case it has
Dl;?«l:xm'r & bofwe m°mt = lmpom “«t' . —_ —r s e
& Acency Co. Approaching the consideration of this claim in seriatim order, B
14 ‘ Tue  the first item presented reads as follows:—*“1. Balance of account fixes
g:?:::: on June 30th, as per ledger, $42,315.55.” -
Co. oF This last amount is the balance of the $50,000 above referred “the st
(“A“N‘:,"‘ to, which is claimed under a resolution of the executive committee That i
ArmstronG. of the defendant company, bearing date June 27, 1912, and which only s
By, o Audette, 1. reads as follows:—[See ante, p. 150]. Th
vy ohed Whether the $75,000 in first mortgage bonds of the company ever p
A ke : . .
|l A were ever given to Armstrong as collateral security for the pay- should
bR P ment of the $50,000 or not, has not been proved. The claimant 8 vesst
ks has totally failed to establish by any evidence whether or not ways
,7':‘. g the company has handed him these bonds, and finally and especi- is }.(,n,
4 i ally the claimant has not filed these bonds in support of his claim, manag
§ , s through which he claims privilege and priority. in exist
| S The claim of privilege and priority of this balance of $42,315.55, AC
i i attaching to the bonds in question, fails for want of evidence, pany, |
¥, 3 There is not a tittle of evidence in support of such allegation or to mee
- contention, and the claim for privilege and priority is therefore cannot
o disallowed. the cire
‘ J “2, Salary June 30th, 1913, to 31st December, 1917, 414 years as defin
Y at $10,000 per annum, $45,000.” 34 (a).
& This item is founded upon a resolution passed at a meeting of The
" the directors of the company, held on September 19, 1912, and ug |
\ ; reads as follows:—“Resolved: That the salary of C. N. Armstrong months-
& as managing director be the sum of ten thousand dollars per annum, Suffi
o to be computed from the 18th October, 1911, the said salary to be appoint;
i paid from time to time as the board direct.” the com
| B While it is quite regular to appoint executive officers to a com- The
| i 3 pany in course of formation, such as president, vice-president, counse]
i1 secretary and board of directors, it is quite another matter to This
Vs appoint a manager, at a salary of $10,000 a year, to a railway 4.7
company that is not a going concern, that has no railway to October,
i operate. amounts
i There is no justification to allow a salary of $10,000 a year All ity
to such manager, as against bond fide creditors of the company. be disallc
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before the How could it be reasonably contended that $10,000 be paid to (ﬂ
not mater- the manager of a non-existent railway out of the capital—because Ex.C.

f the cuse it has no revenue—in preference to creditors? Stating the case, Tgg Crry
is answering it. DF:(A;; "
wtim order, But there is more. The resolution of September 19, 1912, Acexcy Co.

of account fixes the salary, but, undoubtedly having in mind there was then T"l;l
no occasion to pay such salary at once—it also provides that ;(EA:'T::
ve referred “the said salary is to be paid from time to time as the board direct.” ~Co, or

committee That is to say, the salary, whilst fixed, is not now payable, but is C’;’;’;"‘
and which only so, when the Board will direct. ARMSTRONG.

There is no evidence adduced shewing that any resolution was  Audette, 5.
£ company ever passed directing the payment of such salary. And it is what

r the pay- should be expected. A captain is not appointed to manceuvre
e claimant a vessel, with a salary to date from the time the keel is laid on the

her or not ways of the shipyard. His salary will be paid when the vessel
and especi- is constructed and afloat. It is the same for a railway. A
f his claim, manager can reasonably be appointed only when the railway is

in existence.
$42,315.55, A Court will not interfere with the domestic affairs of a com-
{ evidence, pany, provided the company does not impair the necessary funds
legation or to meet the creditors’ claims; but a claim like the present one
8 therefore cannot be allowed with privilege and priority. It cannot under
the circumstances be placed in the class of working expenditures
', 414 years as defined by the Railway Act, R.8.C., 1906, ch. 37, sec. 2, sub-sec.
34 (a).
meeting of The claim for priority is disallowed.
1912, and “3. Services—January 1st, 1918, to September, 1919—20
Armstrong months—at $250 per month, $5,000.00.”
per annum, Suffice it to say that this claim is for salary as manager since the
salary to be appointment of the receiver, in whose hands the management of
the company’s business is now placed.
s to a com- The claim was not insisted upon on the appeal, and was, by
p-president, counsel at Bar, practically withdrawn.
+ matter to This item is disallowed.
» a railway 4. This is an item for the claimant’s expenses from 18th
railway to October, 1911, to 1st September, 1919, composed of several
amounts,
000 a year All items since the appointment of the receiver must obviously
¢ company. be disallowed for the reasons above mentioned.
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(”\7 Then with respect to the balance, to the other amounts of

Fx. C the item, 1 find that there has been no vouchers filed, no resolution Alberta

Tue Crry  Of the company recognising such expenditure—in other words
]):"’l“‘ & bevond the claimant’s statement, that these amounts represented,
SPOSIT & ¢ . .
Acescy Co. in a conservative degree, his expenses—there is no evidenee 1
. " = son
Te proving the same. ar

CeNTRAL However, there is more. The claimant stated in his evidenee int
{1

Master

Ranuway 4
(“.l._ ..:- that he has already received $4,458.35 on account of travelling

. Nt expenses for 7 years and the total sum of $24,569 on account of Arl
ArmstronG. salary and expenses. Furthermore, witness Midgely, a chartered as an
Audette, 3. accountant engaged by the claimant and the company to make Alta. ¢
an examination and report on the affairs of the defendant com- comper

pany, to open the necessary books and furnish a report concerning H..

the financial position of the company, states in his evidence that Hai

Giving Armstrong credit for everything he would be able to est Crawfo

he would be indebted to the company for a considerable amount

P! wensatic
I have no doubt that it is a very large sum of money. Do not think the !

company owes Armstrong a single cent. I would say, if everything was in, The
it is my opinion he would be indebted to the company in a very considerabl a swite
sum of money. making

The claimant has also received $3,067 for some property of the of his ¢
defendant company, sold about the time the rails were also sold, properly
and has never accounted to the company for the same. That tried to
previous to the entries in the books of the company by witnes erushed,
Blagg (who said he made the same—did such posting, refusing to has resu

accept any responsibility in respect of the same, “as he did not Th
know whether it was right or wrong”), a very large amount was the appl
standing against the claimant. of his ¢
If the claimant has any meritorious claim with respect to this reasonal
item—which he has failed to establish evidence—the amount Highley,
thereof will be set off, as against wl e owes the company. the sphe
This item cannot, under any of the circumstances of the cas. for comp
be allowed with privilege and priority, as claimed under the head Our
of working expenditure. entitled
This item will be disallowed. and in |
Therefore, there will be judgment dismissing with costs the tions, on
appeal from the referee’s report, and directing that judgment be see, 3 (¢)
entered dismissing with costs the claim of Armstrong for any Ifit is
priority and privilege in respect of the above statement of claim. and wilful

. of that injs
Judgment accordingly. ment, be d
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i o MOREAU v. G.T.P.R. Co.
amounts o

Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart and Beck, JJ.
o resolution February 4, 1921.
ther words, 5 MastER AND SERVANT (§ II D—206)—Workmen's CompExsition Acr,
ALTA STATS, 1908, cn. 12—IISOBEDIENCE TO RULES IN REGARD
n‘]m-.«-m'-'i . TO DETAILS OF WORK—COURSE OF EMPLOYMENT—LIABILITY.
10 evidence The fact that an employee is negligent or disobedient as regards

some detail in connection with the work on which he is engaged does
not necessarily mean that the resulting aceident did not arise out of and
: 2 in the course of his employment.
Aidenee . .
his eviden [Review of authorities.]

f travelling . o I -
\ account of ArveaL from the judgment of a District Court Judge sitting  Statement.
a chartered as an arbitrator under the Workmen's Compensation Act,

ny to make Alta. stats.,, 1908, ch. 12, who refused the application for
-1{dm\( com» compensation.  Reversed.

t conecerning H. A. Friedman, for appellant; J. B. McBride, for respondent.
emoe that Harvey, C.J.:—This is an appeal from His Honour Judge
e to establish Crawford sitting as an arbitrator under the Workmen's Com-
nount pensation Act, Alta. stats., 1908, ch. 12.

i ‘l'""_l‘\"": The facts as found by the arbitrator are that the applicant,
“'t::,‘:_,.\;“,‘ a switchman in the employ of the respondent, was engaged in
i making a coupling between some cars while in the performance
yperty of the of his duties but that by reason of the draw-bar not operating
re also sold, properly owing to some defect, he stepped between the cars and
same. That tried to push the parts with his foot and slipped and his foot was

¢ by witness crushed.  The injury, it is admitted by counsel for the respondent,

1, refusing to has resulted in a permanent disablement.

3 he did not Th. arbitrator drew the conclusion from the evidence that

amount was the applicant in doing what he did was knowingly breaking rules
of his employer, and adopting the conclusion that appeared

spect to this reasonably to follow from certain dicta in Lancashire ete. R. Co. v.

-the amount Highley, [1917] A.C. 352, that he was in consequence not within

company. the sphere of his employment and therefore refused his application

3 of the case for compensation.

der the head Our Act, like the English one, provides that a workman is
entitled to compensation for injury by accident “arising out of
and in the course of the employment” subject to certain limita-

ith costs the tions, one of which is stated as follows (Alta. stats. 1908, ch. 12,

judgment he see. 3 (¢)):—

rong for any 11 it is proved that the injury to a workman is attributable to the serious
£ élain and wilful misconduet of that workman any compensation elaimed in respect
it of claam.

of that injury shall, unless the injury results in death or permanent disable-
wecordingly. ment, be disallowed.




ALTA.
8.C.

MoRreAU

. v.
G.T.P.R.

Co.

Harvey, CJ.
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The conclusions of fact of the arbitrator are binding on us
and though he does not expressly find that there was a rule of
the respondent which the applicant knew he was breaking when he
did what caused the accident, I assume that he intended to so find
and for the purpose of my judgment I assume that there was
evidence upon which he could make such finding and that that
is an established fact. The question, however, whether on the
established facts the accident arose “out of and in the course
of the employment” is one involving matters of law with which
this Court has power to deal.

Lord Wrenbury, in Herbert v. Fox & Co.,[1916] 1 A.C. 405, at
419, says:—

The few and seemingly simple words “arising out of and in the course of
the employment” have been the fruitful (or fruitless) source of a mass of
decisions turning upon nice distinctions and supported by refinements s
subtle as to leave the mind of the reader in a maze of confusion. From their
number counsel can, in most cases, cite what seems to be an authority for
resolving in his favour, on whichever side he may be, the question in dispute

In that case as in this the workman was permanently disabled
and he points out that wilful misconduct would therefore be no
defence and disobedience to an order never seems to be put higher
than wilful misconduct.

The difficulty of deciding whether an accident arises out of
or in the course of the employment is well illustrated by that
case in which three of the Lords considered that the facts did not
warrant that conclusion while the other two had a contrary view.

In Davidson v. McRobb, [1918] A.C. 304, the House of Lords
decided that “In the course of the employment” does not mem
during the currency of the engagement as in some cases had bea
supposed but means in the course of the work which the workma
is employed to do and what is incident to it, but notwithstanding
that decision, in Armstrong Whitworth & Co. v. Redford, [1920
A.C. 757, again the House of Lords divided three to two on tht
question of whether the evidence warranted the conclusion tha
the accident did not arise in the course of the employment.

These instances illustrate some of the difficulties in these cases

In Jackson v. C.P.R. Co. (1919), 49 D.L.R. 320, 12 S.L.R. 43
the Court of Appeal of Saskatchewan held that an accident of the
same character as the present and on facts almost identical dil

not arise out of the employment. In that case the head-note i
as follows:—
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Where a workman deliberately performs an act prohibited by his employers ~ ALTA.

nding on us the transgression committed carries him outside the sphere of his employment,

B8.C.
as a rule o and as he is not required or expected to perform such act he is not entitled to _C
iing when he compensation for injuries resulting from such act. MOREAU
ed to so find Although ha‘ving the greatest n-shlxxct for the Judges wl‘loso GfrlfP.R.
& there was decision that is, it appears to me that it has not attached sufficient Co.

id that that importance to a fundamental distinction which the various Harvey,CJ.
sther on the authorities point out between two kinds of disobedience of rules,

\ the course one a disobedience which has reference only to the workman's
+ with which conduct in the performance of the very services which he is
employed to perform and the other a disobedience with reference

A.C. 405, at to other matters in respect of which the employer has deemed it

expedient to make such prohibitions as have the effect of limiting

n the course of the sphere of the employment or a disobedience in respect to

) of & mass of something outside and apart from such service. The first does
”ﬁ'::"""""l v not affect the scope of the employment even though in a sense
n. From the . P |

1 authority for one may say that no one is employed to do anything in disregard

lion in dispute of or disobedience to rules.
ntly disabled As Lord Dunedin said, in Plumb v. Cobden Flour Mills, [1914)
refore be o AC. 62, at 67— .
e put higher There are prohibitions which limit the sphere of employment and pro-
hibitions which only deal with conduet within the sphere of employment. A
} transgression of a prohibition of the latter class leaves the sphere of employ-
arises out of ment where it was and consequently will not prevent recovery of compen-
wed by that sation. A 'rumpmtmiun of the former class carries with it the result that the
facts did not man has gone outside the sphere. X
trary view, The distinetion is also shewn in the words of Lord Loreburn
- f Londs in Barnes v. Nunnery Colliery Co., [1912] A.C. 44, at p. 47:—
use of Lord Nor ean you deny him compensation on the ground only that he was
)es not mean injured through breaking rules. But if the thing he does imprudently or
ses had been disobediently is different in kind from anything he was required or expected
the workman to do and also is put outside the range of his service by a genuine prohibition,
s then I should say that the accidental injury did not arise out of his employment.

The very recent case of Robertson v. Woodilee Coal and Coke
Co. (1920), 89 L.J. (P.C.) 79, is one in which the distinction is clear
though the arbitrator allowed compensation which was sub-
sequently refused. The workman was a miner who after his
meal in the mine struck a mateh to light his pipe for a smoke.
An explosion followed, killing him. To have matches in the
mine was forbidden by the rules, and by statute, and to strike
one was an offence by statute. Viscount Finlay says, at p. 80:—

withstanding
edford, (1920
o two on the
nelusion that
ment.
n these cases
2 8.LR. 43,
seident of the

identical dil
, head-note 12—57 D1,
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The conduet of the deccased added a peril which was really not incident
to his employment. In my opinion he did not suffer these injuries from sny.
thing arising out of the employment; he suffered them because he did some.
thing which was extraneous to his employment, and created a danger which
would not have materialised but for what he did.

It is not the disobedience which disentitles him to recover but
the fact that what he was doing was not part of or incidental
to what he was employed to do.

The case of Herbert v. Fox, [1916], 1 A.C. 405, illustrates the

difficulty of determining just whether the disobedience is of an
act incidental to the employment or of something not part of the
employment. The workman was employed on the employer's
private railway as a shunter, and the head-note says: ‘“His duty
when wagons were being moved was to walk in front of them and
keep a lookout.” Instead of walking in front he climbed o
the buffer of the leading wagon against orders and fell off and
was run over. If his employment was to walk in front of the
cars and keep a lookout he was not performing it when he rode
on the car instead of walking in front of it and three of the Lords
considered that was what his employment was. But if his employ-
ment had been merely to keep a lookout, which he could do while
riding on the car and which he was doing, though disobeying
orders, then he would have been performing the work he wis
employed to perform, though in an improper and forbidda
manner, and two of the Lords thought it was competent for the
arbitrator to find as he did that the accident arose out of the
employment.

The foregoing cases are all ones in which compensation was
held not to be recoverable, but in Watkins v. Guest, Kicon &
Nettlefolds Ltd. (1912), 5 B.W.C.C. 307, the Court of Appeal
Buckley, L.J., dissenting, held that compensation was payable.
In this case the workman was being conveyed by his employer's
train to his work and was thus in the course of his employment.
As the train approached the station, in order to get off quickly.
he stepped out on to the footboard, which was forbidden, slippel
and fell and was run over. Buckley, L.J., refers to the point

which causes so much difficulty in these words, at p. 315:—
1 quite appreciate the difficulty to which Moulton, L.J., ealls attention,

arising from the wilful misconduet clause in the Aet because of course u ma

is never employed wilfully to misconduct himself, and he must be doing
something outside the scope of his employment.
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+ mot incident Then he refers to the words of Lord Lorebum in the Barnes  ALTA-

"‘: :::‘:::.‘:: case, above quoted, and after considering the facts comes to the 8.C.

danger which conclusion that the accident did not arise out of the employment M;Au
but was due to a peril created by the workman for his own pur- G.’l‘?i’.n.

recover hut pose “which had nothing to do with the employment at all.” Co.

r incidental In the Plumb case, [1914] A.C. 62, Lord Dunedin, who gave garvey, CJ.
the only reasons for the judgment of the House of Lords, at p. 70,

ustrates the gays that the judgment of Buckley, L.J., is more in accordance

ice is of an with the judgment in the Barnes case, supra, than that of the
part of the majority.

employer's Having referred at such length to the authorities in which
“His duty compensation was not allowed to determine the principles it
»f them and appears to me necessary to refer to only two or three recent cases

climbed o in which compensation was allowed to shew their application to
fell off and such cases.

front of the In Mawdsley v. West Leigh Colliery Co. (1911), 5 B.W.C.C. 80,
hen he rode a decision of the Court of Appeal, the head-note is as follows:—

of the Lords A workman was employed to oil machinery. He was strictly forbidden
his employ- to oil it when in motion. He had been seen to do so and warned against the
% practice. He did so again and received some injuries from which he died.

le .
uld do whil Held, the accident arose out of and in the course of the employment.

v disobeying In the Herbert case, [1916] 1 A.C. 405, Lord Atkinson, at p. 413,
rork “"_ e distinguishes the two cases with apparent approval of the Mawdsley
d forbidda case. He says: “There a workman did the very thing he was

sent for the

employed to do, and it was his duty to do, but did it in a rash and
» out of the

prohibited manner.” He adds:—
It [i.e., the Herbert case| is equally distinguishable from Chilton v. Rlair

meation was & Co. (1014), 7 BW.C.C. 607. There a boy was employed to turn a certain
4 Keen & machine. The posture he ought to have assumed was a standing posture.
est, Nl He sat down on a ledge attached to the machine, where boys, if they thought
of Appe al, they could escape the eye of the master, were in the habit of sitting; but he

vas pa able. kept on turning the machine—his posture alone being changed. A boy who
was passing spoke to him, he turned round to reply, his foot slipped and he
was injured. Here again the act in the doing of which the aceident occurred
was within the workman’s sphere of employment. It was the rather rash
off quickly, manner of doing it that was alone prohibited.

dden, slippel In the Chilton case in the Court of Appeal (1914), 7 BW.C.C.
to the pomt 607, Cozens-Hardy, M.R., says, at pp. 608-609:—

s employer's
employmet

315:- It is well estabiished that a workman who is seriously and permanently
calls attention disabled by an aceident may recover compensation if he was doing the work
»f course a man lie was employed to do though doing it negligently and cont rary to rules laid
must be doin down. On the other hand, a workman cannot recover compensation if he was

not doing the work he was employed to do but was doing something substan-
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tially different though intended to produce the same result. An instance of
the first class is when a man’s duty was to oil machinery and he was told not
to do it when the machinery was in motion. He did it while the machinery
was in motion. The employer was held liable though there was serious and
wilful misconduet. An instance of the second elass is found in the recent case
in the House of Lords of Plumb v. Cobden Flour Mills Co., [1914] A.C. 62,
where & man whose duty it was to pile up sacks by hand took upon himseff
to rig up some machinery to lift them. It was held affirming this Court that he
had taken himself out of his employment.

The arbitrator had treated the case as falling within the
second class and disallowed the claim. This was held to he an
error in law and the appeal was allowed and the matter referred
back to him to assess the compensation. This was upheld in a
short but unanimous judgment in the House of Lords (1915),
8 B.W.C.C. 324, and the words of Pickford, L.J., at p. 326, are
taken as summing up shortly the case when he says: *““This |
think is doing his work in a wrong way and not doing something
outside his sphere.” A still later case in the Court of Appeal is
Foulkes v. Roberts (1919), 12 B.W.C.C. 370.

The use of the word “duty” in some of the quotations as
meaning much the same thing as employment appears to me likely
to cause confusion because it is equally the workman’s duty to
observe the rules whether this breach will put him outside the
sphere of his employment or not.

1 can however see no difference in essence between the case
before us and the cases referred to in which compensation has heen
allowed and particularly the Mawdsley case (1911), 5 BW.C.(.
80, the distinction between which and the ones mentioned before
it seems so clear. Only could the decisions in the other cases
govern this if it were to be held that the applicant’s employment

was not to make the coupling of the cars but simply to work the
levers from the outside of the cars, but there is no suggestion that
such was the case and it scems clear from the evidence and the
arbitrator’s conclusion that his employment involved the making
of effective couplings.

Such being the case it appears to me clear that the accident
was one which arose out of and in the course of his employment.

1 would therefore allow the appeal with costs and refer the
matter back to the District Court Judge for the assessment of the

compensation.
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\n instance of
» was told not
he machinery S :
a8 serious and subtleties and refinements which have been indulged in by Judges
he recent case in interpreting the language of the Aect, Alta. stats., 1908

v,
o ' i : , GTPR.
lg\::x]u:\l.num-l( ch. 12, here in question. It does little good to refer to this and Co.

Court that he then proceed to do the same oneself. Yet perhaps I cannot keep g, 4.
away from it.

StearT, J.:—I would allow this appeal. In many of the cases  ALTA.
cited in the argument reference is made by the Court to the 8.

MogeAU

within the But surely one thing is clear that when the Legislature referred
1d to be an to an accident happening or arising *in the course of employment”
tter referred it just simply meant “happening or occurring while the man was
upheld in a proceeding generally about his master's affairs and not off duty
ords (1915), entirely and so going about his own business exclusively.” 1t is
p. 326, are thus a very wide term and undoubtedly covers the case of the
s “Thisl applicant here who was a brakeman and was injured while attend-
g something ing to the coupling of two cars. To say that, because while
of Appeal is engaged in that duty, he did some act of detail which was negligent
or forbidden he was therefore not ““in the course of his employ-
uotations as ment "' is to my mind trifling with language and is starting directly
to me likely toward that domain of subtlety where anything can he suggested
an's duty to and argued by a nimble mind.

outside the Then did the accident “arise out of his employment?” I con-

fess that the only reason I can see for giving or at least attempting
een the case to give this phrase a different meaning from the other phrase “in
tion has heen the course of his employment” is that the Legislature did in fact
5 BW.CC use the two expressions. I find it extremely difficult to under-
tioned before stand how an accident which has “arisen out of a man’s employ-
+ other cases ment” could ever possibly be said not to ‘“arise in the course of
that employment” although no doubt the converse might not be
true. The endeavour to give distinet and mutually exclusive
ggestion that " meanings to the two phrases is I think but an example of that much
ence and ﬂ“‘ deprecated subtlety which I think we Judges are a good deal more
1 the making inclined to indulge in than is the Legislature.
No doubt it is rather difficult to visualise the exact physical
process which the Legislature had in mind when it spoke of an

employment
+ to work the

the accident

nployment. accident arising out of his employment. An accident is a physical
and refer the thing, an occurrence in the material and not the intellectual or
ssment of the mental world.  And when the Legislature speaks of such a physical

material occurrence, such a movement of physical material things,
as “arising out of his employment” it would appear to be plain
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that it simply meant that that physical occurrence must be the ther
result of, or must result from, the acts which he was then doing to e
and the physical situation in which he then stood provided he was roug
at the time really and truly employed in his master’s business, sure|
To say that this brakeman was not employed in his master’s his ¢
business when he kicked the draw-bar with his foot in order to whie
effect promptly and correctly the coupling between the two cars 1
which it was his duty and employment at the moment to cause or e
to be effected merely because it was a careless thing to do or empl
because he had been told that he must not use his foot for that cours
purpose is (and I say this with much respect to other decisions) not b
to enter at once the field of dangerous subtlety where the paths will tion
lead one anywhere one likes to go. limite
1 do not say that the act of the appellant was not both negligent matt
and disobedient. But that it was both negligent and disobedient M
does not in this case have the consequence that the accident did disoby
not result from his employment. lature
Taking the question of negligence first, it must be observed Alta.
that the Legislature carefully refrained from enacting that the that ¢
negligence of the employee should deprive him of his rights under misco
the Act. If the theory of some super-added risk or hazard were neglig
sound then, as I suggested on the argument, it would mean that respec
the words “accident arising out of his employment” were to be sufficic
interpreted as if they said “accident resulting from the necessary concej
risks of his employment” so that any unnecessary risk added by wilful
the negligence of the workman would not be included and thus the Quite
defence of the workman’s own negligence would be read into the and su
Act by implication when its omission from the actual words of the the wq
Act stands out so baldly and obviously. had re
Then with regard to disobedience practically the same rule proper
will guide us. Because an accident resulted from disobedience It
in a detail of the actual operations of the man in his employment workm
is, to my mind, no reason at all for saying that it did not result pensatj
from or arise out of his employment in the broad and general sens miscon,
in which that phrase is used by the Legislature. not 80
The man was employed at the moment to effect the coupling such as
of two cars. Granting that he was supposed to effect this resul anythi
by guiding the engineer, by stopping the car when necessary, Iy Legislai
adjusting the draw-bar when the car was at a standstill and by
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nust be the then signalling the engineet to proceed, nevertheless if he chose
i then doing to effect that same result which he was employed to effect by a
ided he was rougher and readier method even though it was a forbidden method
's business, surely it cannot be said that the accident did not result from
his master's his employment all the same in that broad and general sense to
in order to which 1 have just referred.

he two cars If by an act of disobedience the workman proceeds to effect
mt to cause or endeavour to effect some result or object which he was not

ag to do or employed to effect, then of course he would not be acting in the
‘oot for that course of his employment and an accident then happening would
or decisions not be the result of his employment. In other words, the prohibi-
he paths will tion would, as has been said in some of the cases, have actually

limited his employment. But that is of course an entirely different
sth negligent matter.

| disobedient Moreover, both the matter of negligence and the matter of
accident did disobedience seem clearly to have been dealt with by the Legis-

lature as far as it intended to deal with them in see. 3 of the Act,
be observed Alta. stats., 1908, ch. 12. The éffect of that section is clearly
ng that the that even where the Act would otherwise apply *serious and wilful
rights under misconduct” will destroy the workman's rights. If ordinary
hazard were negligence making a mere super-added risk or disobedience in
d mean that respect to the mere method of effecting the desired result were

' were 10 be sufficient to take the case out of the words of the statute, what
he necessary conceivable reason would there be for enacting that serious and
isk added by wilful misconduct should deprive the workman of his rights?
and thus the Quite obviously the Legislature intended to leave such negligence
read into the and such disobedience to the judgment of the Court and to destroy
words of the the workman’s right only where the negligence or disobedience
had reached such a degree as in the opinion of the Court to come

e same rule properly within the category of “serious and wilful misconduct.”
disobedience It would be a strange result indeed if where, as here, the
employment workman is permanently disabled he should be entitled to com-

fid not resul pensation even though he had been guilty of “serious and wilful
general sense misconduct” and yet if he had been guilty of some misconduct
rot 5o serious and not wilful but merely due to momentary impulse

the coupling such as was really the case here he should not be entitled to get

et this result anything at all. Clearly no such result was intended by the

necessary, by Legislature,
dstill and by
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The appeal should therefore be allowed with costs and the
8.C. case referred again to His Honour Judge Crawford for the fixing

Moreav  ©Of the compensation. I may add that I have read the judgment

G.T'.'i’.R. of Harvey, C.J., and fully concur in his reasoning which is what |
Co. have attempted in substance to express.

Beck, 1. Beck, J., concurs with Harvey, C.J. Appeal a'lowed

MAN. Re IVERSON and GREATER WINNIPEG WATER DISTRICT.

C. A Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Fullerton and
Dennistoun, JJ.A.  February 8, 1821.

1. Warers (§ 1C—47)—NAvVIGABLE RIVER—OWNERSHIP OF SOIL UNDER
RIVER BED— M ANITOBA.

The title to the soil under the waters of the Red River, in the Provine
of Manitoba, is in the Crown in right of the Dominion of Canada. The
law that the title to land forming the bed of a non-tidal, navigable river
is presumed to be in the riparian owner ad medium filum aqua does not
apply.

2. ArpiTrAaTION (§ 11I—46)—AmBITRATION AcT, RS.M.,, 1913, cu. 09—
Tue Greater W G Warer Disthicr Act, 1913, Geo. |
(MaN,), cH. 22—CONSTRUCTION—RIGHT OF ARBITRATORS TO DEAL
WITH COSTS,

The Arbitration Aect, R.S.M., 1913, ch. 9, is suppleme nlnr\ to the
pm\mnlm of the Greater Winni eg Water District Act, 1913, \
(Man.), ch. 22, and where I respective arbitrators huu l..u.
appnml«-d by the ‘mrt ies under the latter Aet, and these two subsequently
appoint the third, this constitutes a written submission to arbitrute,
and under Part 1., sec. 4, of the Arbitration Act, the arbitrators are
given full authority to lloul with the costs of the reference.

ARSES
-

Pt i

o

3. ARBITRATION (§ I1I—17)—ARBITRATORS MAKING AWARD ON WRONG ASSUMP-
TION A8 TO OWNERSHIP OF BED OF RIVER—MISTAKE NOT AFFECTING
RESULT.

Where the arbitrators have made the award on the wrong assumption
that the fee in the submerged land to midstream belonged to the riparian
owner, but where the award would probably have been the same if they
had not acted on this assumption, the rights of riparian proprietors heing
in effect as valuable as those that flow from the ownership of the soil,
the award will not be disturbed.

Statement, Mortion to set aside an award of arbitrators under the Greater
Winnipeg Water District Act, 1913, Geo. V., Man., ch. 22
Award affirmed.
J. G. Harvey, for Greater Winnipeg Water District.

|11 i R A. W. Morley, for Iverson.
Perdue, C.JM, Peroue, C.J.M.:—For the reasons stated by my hrothers
' Cameron and Dennistoun, I am of the opinion that the Arbitration
Act of this Province, R.8.M., 1913, ch. 9, applies to arbitrations
‘under the Greater Winnipeg Water District Act, 3 Geo. V., 1913
(Man.), ch. 22.
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s and the The majority of the arbitrators found the value of the land MAN.

the fixing affected by the works, compensation for which is sought by C.A.

judgment Iverson, to be as follows: “Land to normal summer level, $6,000; Re
1is what | submerged land to mid-stream, with all the rights and privileges I"‘:"\f:‘”"
of the riparian owner, $9,000; Total, $15,000. GREATER
N 2 rarded was 88.250. WINNIPEG
a'lowed The compensation awarded was $8 250, 4 gt

In their award the arbitrators state that both parties agreed District.
that the award should be made on the assumption that Iverson Perdue, C.JM.
TRICT. was the owner in fee simple of the submerged land to the mid-
erton and stream of the Red River. The evidence shews an admission
by counsel for the water district that the patentee from the
Crown of the parish lot owned the land opposite that lot to the
““‘l'::'“ll'u’“‘!;'l‘;‘\ middle of the river, but he elaimed that when the land was sub-

wvigable river divided the owner of lot B, the land in question, was only entitled
que does not

SOIL UNDER

to the land which was shewn on the plan to be comprised within
the boundaries of the lot, and which only extended to the margin

ylls‘ :ili|;* .'\ of the stream. No doubt, the admission was made in deference
S 30 BEA to the decision in Patton v. Pioneer Navigation & Sand Co. (1908),
'\'.'l':'{':."( e "\"' 21 Man. L.R. 405, which followed th(_» judgment of the Ontario

have been Court of Appeal in Keewatin Power Co. v. Kenora (1908), 16

subsequently

Mnp— O.LR. 184.

‘bitrators are Although it may not be strictly necessary for the decision of
this appeal, I think it is proper that some comment should be

','T'\:l;:',:'\' made upon the first case above mentioned. The case could have

E——— been decided upon the simple ground that the frontage of the

o the riparian plaintifi’s land on the Assiniboine River was endangered by the

;,:’i“'_:‘(‘;ll’lf‘l",‘l"-‘l defendants’ action in removing the sand from the bed of the river
ip of the soil which might eause the bank to slide into the river. With great

respect for the Judge who decided the case, I must differ from

the Greater his view that the title to the land forming the bed of a non-tidal
n., ch. 2 navigable river in this Province is presumed to be in the riparian

owner ad medium filum aque. .
The Red River is navigable for the whole of its course through
Manitoba and for a considerable distance south of the inter-

1y brothers national boundary. From the time of the first arrival of civilised
Arbitration men in the territory comprising this Provinee, the Red River
arbitrations has afforded one of the chief means of travelling north or south
eo. V., 1913 through that territory. While the Hudson’s Bay Co. was, under

its charter, the proprietor of the land through which the river flowed
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it certainly never granted or conceded to any settler on the river
bank a title to any portion of the land forming the bed of the
stream. When the lands comprised in that territory were vested
in the Crown represented by the Government of the Dominion
of Canada for the purposes of the Dominion (subject to the terms
of the surrender of Rupert’s Land by the Hudson’s Bay (o,
to the Imperial Government), it was declared by the Manitoha

. Act that all grants in freehold or estates less than freehold, thercto-

fore granted by the company, and all titles by occupancy with the
sanction or authority of the company should, if required by the
owner, be confirmed by grant from the Crown. Persons in
peaceable possession of lands at the time of the transfer to Canada
were to have the right of pre-emption. It is not necessary to
discuss the question as to what portion of the laws of England were
in force in the territory at the time of its transfer to Canada.
They would only include such laws as would be applicable to the
condition of the colony. It would not be reasonable to hold
that they conferred upon a settler on the bank of the Red River
the same rights in respect to that river as would be enjoyed by the
riparian owner of a non-navigable stream in England.

The ad medium filum right of the riparian owner was a property
right attached by the common law to that ownership. If it has
become part of the law of the Province, it has become such only
by the Act of the Legislature which in the year 1874, 38 Vict.
(Man.) ch. 12, introduced the laws of England as they stood in
England on July 15, 1870, “so far as the same can be made appli-
cable to matters relating to property and civil rights in this
Province.”

Now on the date last mentioned all the lands in the Provinee,
subject to the exceptions contained in the deed of surrender,
were vested in the Crown in the right of the Dominion of Canada.
A provincial enactment could not detract from or affect Dominion
rights in these lands. See Burrard Power Co. v. The King, [1911]
A.C. 87, at p. 95; Ait'y-Gen'l for British Columbia v. Atl'y-Gen'l
for the Dominion of Canada, 15 D.L.R. 308, at p. 310, {1914] AC.
153. The patents issued by the Dominion Government granting
lands bordering on the Red River describe the land in each case in
accordance with the plan of survey made under the direction of
that Government. The river lots are numbered and the patent
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m the river of each lot deseribes it by the number on the plan. The patent of ~ MAN-
bed of the the land of which the plaintiff’s land is a portion is dated February C.A.
were vested 12, 1881. It grants to the patentee lot No. 76 on the plan of river g

+ Dominion lots of the parishes of St. John, St. James and St. Boniface. The IVERSON
o the terms plan shews the lots to be bounded on the river side by the margin ~ Grearer
's Bay Co. of the stream. There is a reservation in the patent of navigation “‘{:",:'::0
» Manitoba rights upon all navigable waters that now are or may be hereafter D'ﬂ'_“-
id, thereto- found on or flowing through or upon any part of the land. This Perdue, CIM.

cy with the was intended to protect navigation in the event of the river
ired by the changing its course—a thing liable to happen in the case of a prairie
Persons in stream. The patent also contains a reservation securing the
t to Canada right of any person to land on the slope of the Red River bank
ecessary to in connection with purposes of navigation, from any vessel, barge,
ngland were ete., and to plant posts in the bank for tying up the vessel.

to Canada. In my opinion, the title to the soil under the waters of the
rable to the Red River is still in the Crown in the right of the Dominion of
ble to hold Canada. The patent did not include the bed of the river. Assum-
y Red River ing that the provincial statute introducing the laws of England in

oyed by the respect to property and civil rights had the effect of introducing
the ad medium filum doctrine it would not, as 1 have pointed out,

8 a property affect Dominion rights in the land. Neither could a statute of

). If it has the Province extend the rights under a patent granted by the

ie such only Dominion.

74, 38 Vict. In Keewatin Power Co.v. Kenora (1906), 13 O.L.R. 237, afteran

ey stood in exhaustive discussion of the rights of riparian owners in navigable

made appli- rivers, Anglin, J., held that in Ontario the ad medium filum aque
ghts in  this doctrine did not apply in favour of such owners. His decision

was varied by the Court of Appeal ((1908) 16 O.L.R. 184), that
ne Provinee, Court holding that in the case of a non-tidal river, whether navi-
[ surrender, gable or not, the title in the bed ad medium filum is presumed
1 of Canada. primd facie to be in the riparian owner. But in Ontario the

't Dominion same authority that controlled the grant introduced the legal
King, [1911] principle. For the reasons I have already set out, I do not think
. Att'y-Gen'l that the reasoning of the Court of Appeal upon which its con-
[1914] AC. clusion was based would apply to the widely different circumstances
st granting of the case now before this Court.

each case in The Dominion Government has exclusive jurisdiction over
direction of navigation and shipping: The B.N.A. Act, sec. 91, sub-sec. 10.
| the patent It is in the public interest that the Dominion should retain in
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itself the ownership of the beds of the navigable rivers in Manitol,
thereby enabling it to guard effectually against the placing of
obstructions to, or interfering with, the free navigation of these
rivers. The ownership of the beds of such rivers should be in the
Crown as represented by the Dominion Government and he
treated as inalienable. If the ownership passed to private persons
questions of compensation would arise whenever a bridge was
built or a pipe line laid across the river. Further, the Red and
the Assiniboine Rivers, like all prairie streams, are exceedingly
crooked. They are in fact a succession of loops. The parish
lots on the Red River have a very narrow river frontage as com-
pared with their depth. Some of them are only two or three
chains wide. There would be much confusion as to the ownership
of the bed of the river. The ad medium filum doctrine would
seriously interfere with the system of registration of titles under
the Real Property Act, R.S.M., 1913, ch. 171, in this Province in
so far as river lots are concerned.

I have carefully read the Privy Council decision in Maclaren
v. At'y-Gen'l for Quebec 15 D.L.R. 855, [1914] A.C. 238
It dealt with the ownership of the bed of a non-navigable and
non-floatable stream in the Provinece of Quebee. Lord Moulton
in giving the judgment of the Judicial Committee stated the
following legal propositions at pp. 862, 863, (15 D.L.R.):

In construing the parcels in » document affecting land, say for example
a grant, the law treats the parties as deseribing the land of which the full
use and enjoyment is to pass to the graatee. But in cases where the pos
session of the parcel so described would raise a presumption of ownership
of the land in front of it ad medium filum aque or vie the law holds that
it is the exclusion of that land which must be evidenced by the terms of the
grant and not its inclusion, and that if not so evidenced that land will be
deemed to have been included in the grant if the grantor had power to include
it. Hence it is settled law that no deseription in words or by plan or by estima-
tion of area is sufficient to rebut the presumption that land abutting on a
highway or stream carries with it the land ad medium filum merety because
the verbal or graphic description describes only the land that abuts on the
highway or stream without indicating in any way that it includes land under-
neath that highway or stream.

The above emphatic statement of the common law rule is
binding on Canadian Courts in questions arising between private
persons and is apparently applicable to grants from a Provincial

jovernment in the case of lands abutting on a non-navigable
stream. But I do not think that it applies to a navigable river
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such as the Red River in this Province. I do not think, for the w
reasons 1 have given, that the introduction of the rule by the C. A,
provincial authority as part of the common law makes it binding Be
8 ho i the on the Crown, as r(jpmsvn.t«l by the l)onfinion (iuvornlm‘-nt. and "‘:N'“D"“
ke wod 6o creates .n prosu.mpnon against the Crown in s.u(-h f-uru- which adds {\:':1::'1;’-:;
pR— something to nn.grunt and derogates from its rly.zh.ts. Further, “\iipe
the reservations in the patent shew that the Dominion authority —Districr.
intended to retain complete control of the river in the interests Perdue, C.J.M.
of navigation and shipping. This control could not be effectual
if the bed of the river passed into the hands of private persons. 1
think the peculiar position of the Dominion of Canada as the
primary owner of the land in this Province, and as the only
authority that can legislate in regard to these lands while that
ownership continues, distinguishes its position from that of the
Crown in such cases as Keewatin Power Co. v. Kenora, supra;
Lord v. The Commissioners for the City of Sydney (1859), 12 Moo.
P.C. 473, 14 E.R. 991; Att'y-Gen'l for Quebec, etc. v. Scott (1904),
34 Can. 8.C.R. 603, and other cases in which the Crown making
the grant was represented by the same authority that introduced
the law.
There is high judicial authority for the proposition that the

common law doetrine that has prevailed in England in regard

) to tidal navigable rivers, namely, that the title in the alveus of
')';“_ — such rivers remained in the Crown unless expressly granted, should
hich the full be applied to inland navigable rivers and waters in Canada.
rere the pos- These are referred to at length in the exhaustive and instructive

ership . . P . ) "
:f m:l:rn.\:?' judgment of Anglin, J., in Keewatin Power Co. v. Kenora, 13
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terms of the 0.L.R. 237. Although his judgment was varied by the Court of
land will be Appeal, his discussion of the authorities, his logical deductions
‘(:':l"i':'::::::ll' and his conclusion in regard to the principle in question appeal
butting on & to me as peculiarly applicable to the case at Bar.

prety because Although 1 am of opinion that Iverson was not the owner
&'l“'"‘l " “'hr” of the part of the bed of the river claimed by him, I do not think
i that we should disturb the finding of the arbitrators upon that
law rule i ground alone. He was awarded compensation for the “sub-
een private “_l"l'll«-nl land to midstream with all the rights and privileges of the
. Provineial riparian owner.” The main consideration in this item was the
n-navigable value of his riparian rights. I cannot say that these rights are
igable river
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worth less than the sum awarded, or that the actual ownership
of the submerged land would enhance the value of such rights.

DominioNn Law REPoRTS. [57 D.LR.

1 would dismiss the appeal with costs.

CAMERON, J.A.:—The Act to incorporate the Greater Winnipeg
Water District, 3 Geo. V., ch, 22, was passed in 1913. Sec. 22
of this Act, as amended by 1919, Man., ch. 39, sec. 1, gives to the
district corporation power to enter on and take lands for their
purposes and provides for compensation to owners and, in cases
of disagreement, for the determination of such compensation
by arbitration. In the section it is provided

that any award under this Act shall be subject to be set aside on application
to the Court of Appeal for Manitoba in the same manner and on the same
grounds as in ordinary cases of arbitration, in which case a reference may
be again made to arbitration as hereinbefore provided.

The Arbitration Act, 1911, passed in that year, was re-enacted
(without change except that it is called therein the Arbitration
Act) in the R.8.M. 1913, ch. 9, which were brought into force
by ch. 1, 4 Geo. V., assented to February 2, 1914. By this Act
the various provisions of the Revised Statutes substituted for the
provisions of the Acts repealed thereby are to be held to operate
retrospectively as well as prospectively.

It is contended that the above provision in sec. 22 is exhaustive
and that the provisions of the Arbitration Act are excluded. If
well taken this view would confine this Court’s powers to sctting
aside the award and would not give it the wide jurisdiction con-
ferred on it by the Arbitration Act, under which it can remit the
award to the arbitrators or deal with it in the same manner as
on anappeal from the order, decision or judgment of a single Judge
and reverse, alter or vary it in any manner that seems just. Nor
would the arbitrators have the powers conferred on them in certain
rases as, for instance, with reference to costs.

There is, it is true, a general rule that a subsequent general Act
does not affect a prior special Act by implication. But the special
Acts so referred to are really private Acts, and even then the
rule is not inflexible as will he seen by reference to the cases cited
in Craies’ Hardeastle, pp. 314 et seq. The distinction between
public and private Acts for evidential purposes is now abolished.
The Greater Winnipeg Water District Act is a public Aet of great
importance, creating a public service corporation with wide powers
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ownership and extensive jurisdiction. I can see no adequate reason myself =~ MAN.

. rights. why it and the Arbitration Act are not to be read together, and C.A.

this apart from certain provisions of the Act which, to my mind, Re

* Winnipeg are conclusive on the point. [v::,:,,‘

1. See. 2 By sec. 12 of the Arbitration Act, RS.M., 1913, ch. 9, it is ‘%;'“““
i 3 INNIPEG

ives to the provided: Waine

In all cases of reference to arbitration the Court or a Judge may, on motion ~ Districr.
for such purpose, from time to time remit the matters referred, or any of
them, to the reconsideration of the arbitrators or umpire.
wpensation (2) Where an award is remitted, the arbitrators or umpire shall, unless
the order otherwise directs, make their award within three months after the
date of the order so remitting.

Is for their

l, in cases Cameron, . A.

1 application s : .
on the same Seetion 13 provides that the Court or a Judge may remove “an

ference may 8 arbitrator” for misconduct.
It is to be observed that, whereas the statutory power of

re-enacted enforeing an award is confined to the cases where an award is
Arbitration “an award on a submission” (sec. 14), 7.e., on a submission in
into force
iy this Aect
ted for the

to operate

writing, the power to remit or set aside is given in all cases of
reference to arbitration.  See 1 Hals. 476, footnote.  The relevant
provisions of the English Act are substantially the same as those
of our own statute in sees. 12, 13 and 14. The words in sec. 12,
“In all cases of reference to arbitration,” are clear, beyond question,
exhaustive and include all references, whether by oral agreement, written
sluded. 1f submission or otherwise.

| to setting Some of the general provisions under Part I11. point clearly
iction con- to the conclusion that the Act is intended to be of the widest
1 remit the application.  See. 29 says:—*“Any referee, arbitrator or umpire
manner as may, at any stage of the proceedings under a reference

ngle Judge state in the form of a special case for the opinion of the Court
just. Nor .. any question of law arising in the course of the reference.”

1in certain This is plainly inclusive of all arbitrations. See. 35 provides

that the Aet “shall not affect any arbitration pending before the
general Act first day of November, 1912, but shall apply to any arbitration
the special commeneed on or after the said date under any agreement or order
a2 then the theretofore made.”

cases cited In my opinion the provisions of the Act were intended to extend

m between to and include all arbitrations save those actually pending and
abolished. proceeding before the date mentioned.

et of great It is my conclusion, therefore, that the provisions of the
ride powers Arbitration Aet must be read as supplementary to the provisions
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This Court has,
therefore, on this motion, all the powers given by sec. 22 of the
Greater Winnipeg Water District Act and by sec. 22 of the Arhi.
tration Act, as well as those given to the Court of King's Bench
by secs. 12, 13, 14, 15 and other sections.

The water district and Iverson in writing appointed their
respective arbitrators, and these two subsequently appointed the
third. It is well settled that this constitutes a written submission
to arbitrate: Herring & Napanee, etc., R. Co. (1884), 5 O.R. 340
at p. 355.

The result is that if there had been no written appointients
or if Iverson had refused to appoint, the arbitration would no
have been within those sections of Part 1. of the Arbitration A«
relating to arbitrations on written submission. The Legislatur
knew the provisions of the Arbitration Aet, 1911, when it passel
the Greater Winnipeg Water District Act and it knew the pro-
visions of the latter when it re-enacted the Arbitration Act in
1914. Here the parties in order to arbitrate were not called upon
to make a written submission, but they elected so to do and thus
to come within Part 1. of the Arbitration Act. In that Pan
sec. 4, sub-sec. (i), the arbitrators are given full authority to desl
with the costs of the reference. This consideration disposes of
the objection taken to the award that the arbitrators exceeded
their jurisdiction in giving costs against the water district.

This motion comes before us as an application to set aside th
award and is, in its terms, confined to that purpose. But the
whole matter is before us and we are entitled to deal with it
having in view all the powers conferred on this Court by the
Arbitration Act in addition to those given by the Greater Winnipeg

Water District Act.

As to the material brought before us, it is the fact that w
affidavits have been filed verifying the award or other documents
That, however, is a matter that can be easily remedied. The
shorthand notes of evidence are properly before us when w
consider sec. 17 of the Arbitration Act which makes cxpres
provision therefor, and the provisions of see. 22 of the same Ad
along with the Rules of this Court, which are part of the Court
of Appeal Act, R.S.M., 1913, ch. 43. There is no doubt tha

the evidence before the arbitrators is to be taken in shorthad
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s Court has, and that copies of the shorthand notes can be used on motions to
ec. 22 of the set aside or enforce, or on motions by way of appeal from, an
1 of the Arhi- award.

King's Bench Upon examination of the award of the majority of the arbitra-

tors we are confronted with their express and explicit holding
»ointed  their that the parties had agreed that the award be made on the assump-
jppointed the tion that Iverson owned the fee in the submerged land to mid-
m submission stream and they base their finding on that agreement. The third
, 5 O.R. 340 arbitrator concurs in this. I find nothing in the record or notes

of evidence or documents filed that affords the slightest
Appointinents ground to set aside or disregard this holding. There can be no
m would not question that the arbitrators clearly understood what was stated
bitration Ad to them. The water district is, therefore, precluded from setting
e Legislatur up the main ground on which it now seeks to set aside the award.
hen it passel @R [t js impossible for it to deny now what it admitted before the

new the pro- arbitrators,

ation Act in Moreover, the award of the majority may be read as expressing
it ealled upon their intention to award compensation for the damages sustained
y do and thus by Iverson to his rights as a riparian owner of the lot in question

S SR S-~ USSR L = S NS

‘n that Part (in addition to those incurred by the actual taking of his property
nority to desl as to which there is here no question) in which case the amount
n disposes of awarded therefor cannot be regarded as excessive. Had no
tors exceeded question of the ownership to midstream been raised, a perusal
strict. of the award conveys the impression that the amount would have
 set aside the been the same. The value of the ownership of a part of a river
we.  But the bed, such as that of the Red, rests largely on the imagination and
deal with It can hardly be said to enter the realm of reality. The rights of
Court by the riparian proprietors are, in effect, as valuable as those that flow
wer Winnipeg from the ownership of the soil, as was pointed out by Moss, C.J.0.,
in Keewatin Power Co. v. Kenora, 16 O.L.R. 184, at p. 194.

fact that w In the result we are not called upon to decide upon the main
ar documents question discussed on the argument. 1 may say that I find
medied.  The myself unwilling to agree with the contention that the English ]
us when we common law rule, that in the case of non-tidal navigable waters l
iakes expres the title in the bed ad medium aque is presumed primd facie !

the same Ad to be in the riparian proprietor, prevails in this Province. It

of the Court iswholly at variance with our ideas to consider that rule applicable

o doubt that to a great highway of transportation such as the Red River is

in shorthand 13—57 p.L.R.
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57D
and has been since the earliest times. Nor is there the slightest
evidence of any intention on the part of the Crown to alienate the nmn;
ownership of the river bed which it holds as trustee for the public, annt:
The considerations that influenced the Ontario Court of Appeal am).‘l"l]
in arriving at its decision in Keewatin Power Co. v. Kenora, supra, -
are not applieable in this ease, on the facts and on the principles e
as to the applicability to this Province of the laws of England as sppol
they existed prior to July 15, 1870, recently laid down by this T
Court in the case of the Mortmain Acts (Re Fenton Estate (1920), In thi
53 D.L.R. 82, 30 Man. L.R. 246. aiita
While Iverson is, in one view, in the position of a consenting okl
party to the arbitration, yet he was forced to take that attitud In
owing to the statutory power of expropriation conferred on the Hassii
water district. He was compelled either to appoint an arbitrator provi
or to allow the arbitration to proceed without his naming an (Can.)
arbitrator. The parties had failed to come to an agreement and approy
Iverson’s property has been taken from him without his consent that ¢l
The water district is responsible for the taking and for the arbitra- aded
tion and the award made as a result of its operations ought not faw B
to be disturbed at its instigation except upon manifestly clear A
grounds. There was no misconduct on the part of the arbitrators, dated
they made their award evidently on the fullest consideration of s
the facts and evidence and the water district does not place itsclf cortain
in a too favourable light in challenging the finding of a trilumnal arbitead
of its own creation. Iverson did not want to part with his prop- If the
erty, it has been taken from him by compulsory proceedings and compan
now he very reasonably wants the compensation awarded him applieat
by a board of arbitration that was imposed on him by the district. arbitrat
In my opinion the motion must be dismissed with costs. The
FuLLerToN, J.A. (dissenting in part):—The first point to le Dotice ¢
determined in this appeal is whether or not the proceedings are P
governed by the Arbitration Act, R.S.M. 1913, ch. 9. holding
The Act incorporating the Greater Winnipeg Water District submissi
is ch. 22, statutes of Manitoba, 1913. Sec. 22 empowers the out that
corporation to expropriate land, requires it to pay reasonable arbitrary
compensation, and provides that in case of disagreement between his nrhi;
the corporation and the owners respecting the value of land s I
taken or as to the damages caused “the same shall be decided On th
by three arbitrators to be appointed as hereinafter mentioned, Western |
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he slightest pamely, the corporation shall appoint one, the owner shall appoint ‘_“_N

alienatc the another, and such two arbitrators shall, within ten days after their ~ C. A.

¢ the public, appointment, appoint a third arbitrator.” Be

t of Appeal The section further provides that in case the owner shall refuse ]":::O“'
nora, supra, to appoint an arbitrator the Court of King’s Bench or a Judge Grearer
1e principles thereof on application of the corporation, shall nominate and “;{?‘A'?::ﬂ
England as appoint three indifferent persons as arbitrators. DisTricr.
ywn by this The Arbitration Act defines a submission as follows:—*“Sec. 2. Fullerton, J.A.
state (1920), In this Act, unless the contrary appears—‘Submission’ means a

written agreement to submit present or future differences to

1 eonsenting arbitration, whether an arbitrator is named therein or not.”
hat attitude In Herring and Napanee, ete., R. Co. (1884), 5 O.R. 349,
rred on the Herring made an application to set aside an award made under the
n arbitrator provisions of the Consolidated Railway Act, 1879, 42 Viet. ch. 9
naming an (Can.), fixing the compensation payable to Herring for lands
reement and appropriated by the railway company. An objection was taken

his consent that there was no “agreement or submission by consent” to be
the arbitra- made a rule of Court within the provisions of sec. 201, the Common
8 ought not Law Procedure Act, R.8.0., 1877, ch. 50, and that the reference
ifestly clear was compulsory. The expropriation provisions of the Consoli-

rarbitrators, dated Railway Act required the company to serve a notice on
sideration of the owner containing a declaration of readiness to pay some
t place itsclf certain sum, and the name of a person to be appointed as the
f a tribunal arbitrator of the company, if their offer should not be accepted.
ith his prop- If the owner failed within 10 days to accept or notify to the
eedings and company the name of his arbitrator then the Judge should on the
warded him application of the company appoint a sworn surveyor to be sole
the district arbitrator.
1 COSts. The company sent the required notice and Herring served
point to be notice on the company naming his arbitrator and the two arbi-

weedings are trators appointed a third. Rose, J., overruled the objection
, _ holding the respective appointments evidenced an agreement or
ater Distnct submission by consent. In the course of his judgment he points

npowers the out that, p. 354, “there is no consent to expropriation; that is
¢ reasonable arbitrary; but the owner may either consent to refer and nominate
\ent between his arbitrator, or the Aet provides machinery for accomplishing
e of land 0 the same end without his consent.”

| be decided On the other hand, it was held in I'n re Credit Valley R. Co. & Great
+ mentioned, Western R. Co., (1880), 4 A.R. (Ont.), 532, that where the arbitrators

. i, e B S i s R i
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were appointed by the Court the appointment was not a sub-

In this case the corporation by letter dated March 18, 1018
offered Iverson the sum of $2,000 as compensation for the land
taken. This offer Iverson refused to accept and by a notice
dated September 15, appointed Neil T. McMillan, arbitrator on
his behalf. The corporation appointed D. R. Finkelstein its
arbitrator and the two arbitrators appointed Joseph Campbell
as the third arbitrator.

On the authority of Herring and Napanee, etc., R. Co., supra,
counsel for Iverson contends that the several appointments
together constitute a submission within the meaning of the
Arbitration Act and that in consequence the provisions of the
Act apply to the proceedings on this arbitration.

Now, it is & well-known principle of construction that where
the Legislature has passed a new statute giving a new remedy,
that remedy is the only one that can be pursued.

Maxwell dn Statutes, 5th ed., p. 653, says: “If the statute
which creates the obligation, whether private or publie, provides
in the same section or passage a specific means or procedure for
enforeing it, no other cauge than that thus provided can be resorted
to for that purpose.”

In Lamplugh v. Norton (1889), 22 Q.B.D. 452, Lord Esher,
M.R., at p. 457, said:

A new obligation is created, and a remedy is given in the same section,
It seems to me that under these circumstances the same rule of construction
applies, and the section must be treated as a code containing all the law with
regard to the recovery in respect of the new obligation and that there can be
no other mode of recovery than that specified.

In Reg. v. County Court Judge of Essex and Clarke (1887),
18 Q.B.D. 704, the question was whether an Act which provided
that judgments should carry interest was applicable to a judgment
obtained in the County Court which was established by a subse
quent Act. At p. 708, Lopes, L.J., said:

That Act [The County Courts Act, R.8.M. (1913), ch. 44] gave a nev
jurisdiction, a new procedure, new forms and new remedies, and the procedure,
forms and remedies there prescribed must, where they have not been altered
by subsequent legislation, be strictly complied with.

In Wake v. Sheffield (1883), 12 Q.B.D. 142, Brett, MR, af
p. 145, said:
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The statute has imposed on certain persons a liability not known to the MAN.

common law, and has given to other persons powers and duties also not known C A

to the common law; and it seems to me to follow that where that is the case, e

sh 18, 1918, and where, as here, there is an Act of Parliament which has imposed a new Re

for the land liability, and given particular means of enforcing such new liabihty, such mode lVIl’:SON

of procedure is the ouly one to be followed and used for that purpose. Gu::hAle
This case, it appears to me, comes squarely within the language Wixnieea

of the last-cited judgments. The Act incorporating the Greater D‘:s;:l':‘.

Winnipeg Water District, 3 Geo. V., 1913 (Man.), ch. 22, by sec.

22 gives the corporation express power to expropriate lands and

impose upon it the liability to pay reasonable compensation to the

owner. After making provision for the appointment of arbitrators

and the conduet of the arbitration the section goes on to lay down

a procedure for attacking any award that may be made in the

following words:

provided always that any award under this Act shall be subject to be set aside
) that where on application to the Court of King's Bench in the same manner and on the
1ew remedy, same grounds as in ordinary cases of arbitration, in which case a reference
may be again made to arbitration as hereinbefore provided.

By an amendment, 9 Geo. V., 1919 (Man.), ch. 39, sec. 1, the
words “King's Bench” were struck out and “Court of Appeal for
Manitoba" substituted.

As this special Act, passed in 1913, provides a specific procedure
for attacking the award and does not incorporate within it or even
refer to the Arbitration Act, which was passed in 1911, I am of
the opinion that it is not applicable. If we were to hold it appli-

L cable on the ground that the appointments constituted a “sub-
;;:::;:.‘w::ru mission”" it clearly would not be applicable in a case where the
11 the law with owner refused to appoint an arbitrator and the Court of King's
at there can be Bench had made the appointment under sec. 22 above quoted.
See I'n re Credit Valley R. Co. & Great Western R. Co., supra.

The curious result would follow that in a case where the
owner appointed his arbitrator all the provisions of the Arbitration
Act would apply while in a case where the Court of King's Bench
appointed the arbitrator the Arbitration Act would have no

application. I cannot for a moment believe that the Legislature
:‘t]h :ll‘)\r:;q'i:i':l’: ever intended such a result.
ot been altered Again, if we were to hold that the Arbitration Act applied here
then the application should have been made to a Judge 