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DOMINION LAW REPORTS
Re DOMINION INCOME TAX.

THE KING v. LITHWICK Defendant) AND COLE, ASSIGNEE OF 
DEFENDANT'S INSOLVENT ESTATE.

( Annotated. )
Exchequer Court of Canada, Audi tic, J. January 8, 1921.

Taxe» i § VI—220)—Dominion income—Judgment against defendant
WHO HAD ASSIGNED UNDER PROVINCIAL ACT FOR BENEFIT OF CREDI­
TORS—Priority of Dominion Crown—Constitutional law.

The Crown, in right of the Dominion of Canada, is entitled to be paid 
the amount of a judgment for income tax under 10-11 (îeo. V. 1020 (Can.) 
oh. 40, obtained by it against a debtor who has made an assignment under 
the Ontario Assignments and Preferences Act, R.8.O. 1014, ch. 134, in 
priority to all other creditors of the same class.

\Thc Queen v. Hank of Worn Scotia (1885), 11 Can. S.C.lt. 1. and 
Liquidator of Maritime Hank v. Recemr Getu ral of Netc Brunswick, 11802) 
A.C. 437, referred to.]

A provision in a provincial Act relating to assignments for the benefit 
of creditors cannot, n,i propria riyore, take away any privilege of the 
Crown as a creditor in right of the Dominion.

[Gauthier v. The King (1917), 40 D.L.R. 353, 56 Can. 8.C.R. 170, 
referred to.]

Information exhibited by the Attorney-General of Canada to 
recover from the defendant the sum of $760.06 representing the 
amount of income war tax due by him for the year 1917; and 
praying that the said amount Ik* paid by priority.

C. P. Plaxton and R. B. Law, for plaintiff.
W. L. Scott, for defendant Cole.
The facts of the case are fully stated in the judgment.
Avdette, J.:—This is an amended information exhibited by 

the Attorney-General of Canada to recover from the above 
defendant, by priority, the sum of $760.66 as i (‘presenting the 
amount of income war tax due by him for the year 1917.

The defendant, although duly served with the original informa­
tion has made default in filing any statement in defence but 
appeared by counsel on the issues raised by the amended informa­
tion, at the hearing on the 5th instant.

The assignee was added as defendant herein and from his 
affidavit, to which is attached a copy of the resolution authorising 
him to contest the Crown’s claim to priority, it now appears that 
the creditors are duly represented in the present proceedings.

1—57 D.L.K.
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The amount for which judgment is asked is not contested, the 
only controversy arising herein is as to whether the amount of 
income tax due by defendant is to he paid in full in priority to all 
other creditors of equal degree who are herein represented by 
Assignee ( ole (sec. 9).

As stated by Lord Watson in The Liquidators of the Maritime 
Hank of Canada v. Receiver General of New Brunswick, [1892]
\ ( 137 at m

The Supreme Court of Canada had previously ruled, in Reg. v. Hank of 
A 'ova Scotia (18K5), 11 Can. S.C.R. 1, that the Crown, aa a simple contract 
creditor for public moneys of the Dominion deposited with a provincial bank, is 
entitled to priority over other creditors of equal degree. The decision appears 
to their Lordships to be in strict accordance with constitutional law.

Unless this priority to which the prerogative attaches in favour 
of the Crown has been taken away by competent statutory 
authority, I must find it is still good law. Much more so, indeed, 
where it is not only in connection with an ordinary chirographic 
claim, but in respect of a claim for taxes—income taxes.

I am unable to follow the contention asserted at Bar on behalf 
of the assignee that the Assignments and Preferences Act, R.S.O. 
1914, ch. 134, established that all creditors must be collocated 
pari passu or on a basis of equality, and that the assignment by 
the insolvent takes away any priority any claim might have had.

In the first place, this Ontario Act could not, ex proprio vigore, 
take away or abridge any privilege of the Crown in the right of the 
Dominion. The distribution is made under a provincial statute 
that cannot affect the rights of the Federal Crown. Gauthier v. 
The King (1918), 40 D.L.R. 353, 56 ('an. S.C.R. 176, per Anglin, 
J. Then the argument, on behalf of the assignee, seems to confuse 
an assignment in the nature of a conveyance with the assignment 
contemplated by the Act, which is for the express benefit of the 
creditors—the Act itself, by sec. 5, recognising privileges.

What might have given rise to the contention offered on behalf 
of the assignee in refusing the priority sought by these proceedings 
is the decision of the Courts of Ontario in Clarkson v. Alt'y-Gen’l 
of Canada (1888), 15 O.R. 632; (1889), 16 A.R. (Ont.) 202; but 
the authority of that decision has now been impaired by the 
decision of His Majesty’s Committee of the Privy Council in 
He New South Wales Taxation Commissioners v. Palmer, [1907] 
A.C. 179 at 185, wherein it is said :—
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The attention of their Lordships was called to the case of Re Baynes 
(1898), 9 Queensland L.J., 33, at p. 44, which has already been mentioned, 
and a case in Ontario, Clarkson v. Att'y-Oen'l of Canada, 15 O.R. 032; 16 A.R. 
(Ont.) 202, in both of which the right of the Crown to preferential payment 
out of assets being administered in bankruptcy was denied. Their Lordships 
have carefully considered those cases. With every respect to the Courts by 
which they were decided, their Lordships cannot help thinking that in both 
cases the Judges have not sufficiently kept distinct the two prerogatives 
which formed separate grounds of decision in In re Henley Co. (1878), 
9 Ch. D. 469. The judgments are devoted in a great measure to a consideration 
of the prerogative under which the Crown was entitled to peculiar remedies 
against the debtor and his property, and of the law and the authorities hearing 
upon it. The principle upon which that prerogative depends is not to be 
confounded with the principle invoked in the present case. The prerogative, 
the benefit of which the Crown is now claiming, dejjends, as explained by 
Macdonald, C.B., in The King v. Wells (1807), 16 East 278 note, 104 E.R. 
1094, u|)on a principle “perfectly distinct . . . and far more general 
determining a preference in favour of the Crown in all cases and touching all 
rights of what kind soever where the Crown’s and the subject’s right concur 
and so come into competition.”

In Att'y-Oen’l for N.S. Wales v. Curator of Intestate Estates, 
[1907] A.C. 519, it was held that the Insurance Act therein men­
tioned did not bind the Crown which was entitled to be paid by 
virtue of its prerogative in priority to all other creditors of the 
deceased.

The case of Sykes v. Soper (1913), 14 D.L.R. 497, 29 O.L.R. 
193, was also mentioned at Bar but has no importance here in view 
of the above decision in the Palmer case, [1907] A.C. 179.

The decision in In re Henley A Co. (1878), 9 Ch. I). 469, above 
referred to, decided that when a company is being wound up the 
Crown has a right to payment in full of a debt due from the 
company for property tax before commencement of the winding 
up, in priority to the other creditors. See also He Oriental 
Bank Corp. (1884), 28 Ch. D. 643.

Then in In re Laycock, [1919] 1 Ch. 241, also decided that 
sec. 33 of the Bankruptcy Act, 4-5 Geo. V. 1914, ch. 59, which after 
giving statutory priority to certain Crown and other debts in the 
distribution of a bankrupt’s or deceased insolvent’s property, 
provides that subject thereto all debts shall be paid pari passu, 
does not apply to the private administration of a deceased insol­
vent’s estate out of Court, and therefore does not affect the 
common law priority of any Crown debt in such a case.

In In re Calvin, [1897] 1 Ir. R. 520, it was held that the Crown 
was entitled to priority in respect of legacy duties.
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Annotation.

A number of authorities in support of this view will also be 
found in Roliertson on Civil Proceedings, 1908 ed., pp. 164 et seq.

The Canadian Income War Tax Amendment, 10-11 Geo. V. 
1920, eh. 49, sec. 10, sulnsec. 9, further provides that in cases 
wherein assignees, etc., are administering and distributing estates 
etc., they shall pay any tax and surtax and inimitiés assessed 
and levied in respect thereto before making any distribution of the 
said property, business or estate. The Act thereby recognises and 
preserves the priority, if the tax has to be paid before distribution 
is made.

Moreover, statutes made for the benefit of the Crown must be 
beneficially construed, 27 Hals., p. 166, para. 317.

Income tax owing to the Crown has priority over all other 
unsecured debts, 16 Hals., p. 684, para. 1394.

The rule of law fomiulated in the maxim quando jus domini 
et subditi concurrunt, jus régis praeferri debet, cited by Strong, J., 
in The Queen v. Bank of Nova Scotia, 11 Can. S.C.R. 15 and 
approved of in the case of The Liquidators of the Maritime Bank v. 
Receiver General of N.B., [1892] A.C. 437, has still full force and 
effect and must be followed.

Thereto '* there will lx* judgment condemning the defendant 
Lithwick to pay, as prayed, the sum of $760.66 with interest and 
costs, and ordering the added defendant Cole, in his capacity of 
assignee, as aforesaid, to pay the same to the plaintiff in full 
priority to all creditors of equal degree of the said defendant 
Lithwick. Judgment accordingly.

ANNOTATION.
Duties Imposed by Dominion Income Tax.

The duties imposed by the Income War Tax Act, 7-8 Geo. V. 1917 (Can.), 
ch. 28, upon persons acting in a fiduciary or representative capacity, may 
be grouped under six heads:

1. Sub-sec. 6 of sec. 3, as amended by 10-11 Geo. V. 1920, ch. 49, provides 
that : “Income accumulating in trust for the benefit of unascertained persons 
or of persons with contingent interests shall be taxable in the hands of the 
trustees or other like persons acting in a fiduciary capacity as if such income 
wore the income of an unmarried person.” This is interpreted by the Depart­
ment of Finance to mean that where the whole or any portion of the income 
of an estate received by a trustee is not payable in the year of receipt to any 
beneficiary, as for example, where there is a direction in the will to accumulate 
the income until the happening of some future event or until some one is born 
or definitely ascertained, the trustee must deliver a return of the portion of
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the income not distributable on what is known as Form T.l. The trustee must 
pay the tax due in respect of the income in the same manner its is required in 
the case of a personal return. As the trustee as such can have no relatives, 
the maintenance of which gives an unmarried person an exemption of $2.(XX), 
the exemption from normal tax to which the trustee is entitled is $1,000. It 
has to be noted that this sub-section is retrospective in its opera!ion to the 
commencement of the 1917 taxation period. As the Act provided no penalties 
for delay in delivering returns for 1917 or 1918, returns for these years may 
still be filed without penalty. Where returns for 1919 are filed after May 
31, 1920 (the time for delivering of returns having been enlarged by the 
Minister from April 30, to May 31), the taxpayer is subject to a penalty of 
25% of the amount of the tax payable. This penalty, however, was reduced 
by Order in Council to a penalty of 5% of the amount of the tux payable, the 
penalty in any case not to exceed $500.

Where a trustee has discretion as to the amount which he may pay 
to a beneficiary out of the income of an estate, the amount retained by the 
trustee has to be returned as income under this sub-section. While there 
may be eases where the income of an estate is not payable to any beneficiary 
during the taxation year nor accumulated in trust for the benefit of “unascer­
tained persons" or of “persons with contingent interest," it was apparently 
the intention of Parliament to provide that all incomes should be taxed 
regardless of the disposition made of them and if any part of the income of an 
estate is not taxable as part of the income of a beneficiary, the trustee 
is only safe if he makes a return of such income himself. The amounts received 
by beneficiaries, or amounts which they are entitled to receive whether they 
actually withdraw them or not are of course part of the income of the bene­
ficiaries and must be shewn by them in their personal returns. The residence 
of the probable or possible t>enefieiary is immaterial in determining whether 
t he trustee is liable to taxat ion. The tests which would be applied to ordinary 
residents or non-residents would be applicable to the trustee. Where there 
are two trustees of an estate, one resident in Canada and the other resident 
outside of Canada, the question as to whether the income of the estate, 
taxable in the hands of the trustees, should be taxed as the income of a resident 
or of a non-resident, may present some difficulty. Probably such facts as 
the residence of the managing trustee and the place of receipt of the income 
would l>e taken into consideration by the Department. Cases where the 
beneficiaries voluntarily allow income, to which they arc cut it led, to accumu­
late in the hands of the trustee either for their own benefit or for some other 
purpose, have to be distinguished from those cases where the income accumu­
lates under the direction of the testator or under the discretionary power of 
the trustee. In the former case it is income of the beneficiary.

2. Sub-sec. 9 of sec. 7, as enacted by 10-11 Geo. V. 1920, ch. 49, see. 10, 
provides: “In cases where trustees in bankruptcy, assignees, liquidators, 
curators, receivers, administrators, heirs, executors and such other like 
persons or legal representatives arc administering, managing, winding up, 
controlling, or otherwise dealing with the property, business or estate of any 
person who has not made a return for any taxable period or for any portion of 
the taxable period for which such person was required to make a return in 
accordance with the provisions of this Act, they shall make such return and 
shall pay any tax and surtax and interest and penalties, assessed and levied 
with respect thereto before making any distribution of the said property, 
business or estate.”

Annotation.
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Annotation. Sub-sec. 10 of sec. 10, immediately following the above, provides that: 
“Trustees in bankruptcy, assignees, administrators, executors and other 
like persons before distributing any assets under their control shall obtain a 
certificate from the Minister certifying that no unpaid assessment of income 
tax, surtax, interest and penalties properly chargeable against the person, 
property, business or estate as the case may be, remains outstanding. Dis­
tribution without such certificate shall render the trustees in bankruptcy, 
assignees, administrators, executors and other like persons personally liable 
for the tax, surtax, interest and penalties.”

It is understood that the Department allows the representatives of a 
deceased person a reasonable time within which to make returns without 
penalty, but that a penalty accrued at the date of death of the deceased 
continues in force. For example, if a person dies towards the end of April, 
it would be improbable that the executors or administrators could obtain 
probate or administration by April 30, the last day for the delivery of the 
return. It is not likely that the Department would claim any penalty provided 
the executors or personal representatives observe all due expedition in filing a 
return after obtaining probate or administration. On the other hand, if the 
deceased before his death had allowed the prescribed time to elapse and the 
penalty for failure to file the return within the time limited by the Act had 
consequently accrued before his death, it would be payable by the personal 
representative along with any tax found due. Once the representative 
makes a return he must pay the tax and is subject to interest and penalties 
as in the case of a |)ersonal return.

Sub-sec. 9 provides for the case where a deceased or insolvent jicrson 
has neglected to file returns at the proper time. Sub-see. 10 covers the case 
where a deceased or insolvent person has made proper returns, hut has not 
paid the tax due in respect thereof. These sub-sections impose no duty upon 
the trustee to see to it that beneficiaries of the estate made proper returns. 
His duties are confined to carrying out the obligations of the deceased 
insolvent.

On a question of priority, see the King v. Lithwick, ante p. 1. Trustees, 
assignees, etc., to protect themselves, should makj enquiry of the Commis­
sioner of Taxation as to what returns have been made by the deceased or 
insolvent person and what taxes, if any, are in arrears. There may be cases 
where an executor or administrator is satisfied beyond a doubt that the 
deceased was not liable to tax, but he can not be certain that the deceased 
has not been called upon to make i return. It is questionable whether the 
duty imposed upon trustees, etc., by sub-sec. 9, 10-11 Geo. V. 1920, ch. 49, 
sec. 10, extends to the delivery of returns other than personal returns. Returns 
on what are known as Forms T.3, T.4 and T.5 are ret urns required “in accord­
ance with the provisions” of the Act, and this sub-section states that trustees, 
etc., shall make such returns. It is probable that by this sub-section it was 
intended to make the legal representatives responsible for the delivery of 
returns, in respect of which taxes might be payable, and in practice this 
is all that is required by the Department. See note under head 4.

3. Sub-sec. 11 of sec. 7, as enacted by sec. 10, 10-11 Geo. V., 1920, ch. 49, 
provides that : “Every age.it, trustee or person who collects or receives or is 
in any way in possession or control of income for or on behalf of a person 
who is resident outside of Canada, shall make a return of such income, and
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in case of default by such non-resident of the payment of any tax payable, 
shall, on being so notified by the Minister, deduct the amount of such tax 
from either the income or other assets of such non-resident in his hands, and 
pay the same to the Minister.”

This sub-section sjiecifies no tine within which the return referred to 
must be made by the agent or trustee, nor the form in which the return must 
be made. The form required is presumably Form T.l and is in practice 
only required to be delivered u|K>n demand by the Minister. With the 
introduction of the system of payment of the tax by instalments, a literal 
fulfilment of the provisions of this sub-section seems impracticable.

4. Sub-sec. 3 of sec. 7, 7-8 Geo. V. 1917, ch. 28 (amendments 9-10 Geo. V. 
1919, ch. 55, sec. 5), provides: “If a person is unable for any reason to make 
the return required by this section, such return shall be made by the guardian, 
curator, tutor or other legal representative of such |>erson, or if there is no 
such legal representative, by some one acting as agent for such person, and, 
in the case of the estate of any deceased person, by the executor, administrator 
or heir of such deceased person, and if there is no |K*rson to make a return 
under the provisions of this sub-section, then such person as may be required 
by the Minister to make such return.”

This sub-section was contained in the original Act of 1917, 7-8 Geo. Y. 
ch. 28, and refers to the jicrsonal return on Forms T.l, T.l a or T.2, and also 
to the returns required from trustees, employers or cor|x>rations giving infor­
mation as to the income of the trust, salaries paid to employees or dividends 
paid to shareholders resjiectively (Forms T.3, T.4 and T.5).

Sub-sec. 9 of sec. 10 referred to under head 2 above, appears to be in 
part a repetition of this sub-section, both apparently imposing a duty upon 
the representative of deceased jiersons to file returns not delivered by the 
persons they represent. The penalty contained in sub-sec. (> of sec. 7, as 
enacted by 9-10 Geo. V. 1919, ch. 55, sec. 5, which provides for cases w here 
persons, other than those required to make returns under sub-sec. 1 of sec. 7, 
who fail to make a return within the time limited therefor, will be subject 
to a penalty of $10 for each day during which the default continues, appears 
to apply to default under sub-sec. 3.

The word "unable," as used in the sub-section (7-8 Geo. V. 1917, ch. 28), 
has not as yet been interpreted by the Department, but probably means 
unable on account of physical or mental incapacity, or on account of immatur­
ity. Guardians and committees should therefore make returns where their 
wards have taxable incomes, or if a demand is made for a return. If the wan! 
is liable to make a return on Form T.3, T.4 or T.5, it may be the duty of the 
guardian to make it.

5. Sub-sec. 4 of sec. 7, as amended by 8-9 Geo. V. 1918, ch. 25, sec. 6, and 
9-10 Geo. V. 1919, ch. 55, sec. 5, provides inter alia “And all jjersons in 
whatever capacity acting, having the control, receipt, disjxisal or payment of 
fixed or determinable annual or j)eriodicnl gains, profits or income of any 
taxpayer shall make and render a separate and distinct return to the Minister 
of such gains, profits or income, containing the name and address of each 
taxpayer. Such returns shall be delivered to the Minister on or before the 
31st day of March in each year without any notice or demand being made 
therefor, and in such form as the Minister may prescribe."

The above provision is extremely broad and imposes the duty of making 
the return without demand upon many i>ersons who have not as yet been

Annotation.
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required to deliver returns by the Department exeept upon demand. The 
form prescribed (T. 3) provides for the delivery of certain informât ion by 
trustees, executors, administrators, assignees, receivers or persons acting in a 
fiduciary capacity. These forms have to be delivered to the Inspector of 
Taxation for the district in which the person making the return resides. A 
separate return has to be made for each trust or estate, administered by the 
trustee, or trust corporation. The Department under this sub-section has 
the right to call for returns from such persons as brokers, real estate agents, 
lawyers and any other persons handling the funds of their clients, and if a 
form should be prescribed by the Minister suitable for use by such |arsons, 
they would be required to make a return giving the information required 
relative to the iarsons for whom they have acted during the taxation ytar.

It is understood that at present only those persons named on Form T.3 
need file a return under this provision. Others within its scope nay wait 
until a demand is made upon them. As soon, however, as a form is prescribed 
no demand is necessary on the part of the Department.

(». Where persons acting in a fiduciary or representative capacity carry 
on a business in such capacity, they may be liable to deliver a return of em­
ployees on Form T.4 on or before March 31 of each year.

It will be seen that u|x>n the appointment of a trustee, he may be liable 
to make a return under any one or more of the above heads. Under certain 
circumstances he may be liable to make a return under all of them.

Re GRAND TRUNK ARBITRATION
Nil• Waller Caaada, lion. W. H. Taft, Nir Thomaa White. February 7, 1921.
Evidence ($ XI F—796)—Grand Trunk R. Co. arbitration—Valve of 

stock to holders—Admissibility of evidence of physical
VALVE < F PLANT.

In an arbitration proceeding to determine “the value, if any, to the 
holders thereof, of the preference and common stock” of the Grand 
Trunk Railway Company as of the date fixed, the Arbitration Board 
held, Hon. W. H. Taft dissenting, that evidence was not admissible 
to prove the reproduction value of the physical plant of the system as 
a going concern.

Ruling of the Grand Trunk Railway Co. Arbitration Board 
as to the admissibility of certain evidence.

Pierce Butler, II. A. Lovett, K.C., Hector Mclnncs, K.C., 
E. F. Sewcombe, for the Government of the Dominion of Canada.

Eugene La fleur, K.C., IV. II. Biggar, K.C., Hon. A. W. 
Atwater, K.C., Hon. F. H. Phippen, K.C., for the Grand Trunk 
Railway ( ’ompany of Canada.

Sir Walter Casskls :—I regret to say that there is a differ­
ence of opinion between the members of the Board on the im­
portant question raised on Friday.
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I will read you my views. I have thought it better to put 
them into a written memorandum.

A question of importance in the determination of the subject 
matter submitted to the Board has arisen; viz.: The admission 
of a certain class of evidence tendered on the part of the Grand 
Trunk Railway, by Mr. Phippen.

Mr. Kelley, during the greater part of three days, has given 
valuable evidence as to the capacity of the Grand Trunk System, 
excluding the Grand Trunk Pacific, to do a profitable business 
and earn in the future a return sufficient to meet the interest on 
its indebtedness and give a return to its sh a rehold era.

He has detailed at great length the capacity of the terminals 
at Chicago and other points such as Portland, Toronto, and so 
on; and as to the structural construction of the railway and so 
forth.

1 suggested at the meeting of November 5 last that it would 
be wise, in my opinion, to have the basis of valuation discussed 
before any evidence was adduced.

This course was not considered to be in the interest of the 
Grand Trunk Railway shareholders, and the Board were not 
prepared to force upon the counsel for the Grand Trunk Railway 
any particular manner in which they should present their case.

Now. however, the direct point comes up for determination 
as the question has arisen and the decision one way or the other 
may affect the proceedings of the arbitration, its duration, and 
so forth.

Mr. Vaughan was produced as a witness, and is asked the 
value of the engines, assuming they were all new in 1920, and 
to then work back.

Mr. Phippen also states that the evidence he proposes to ad­
duce is evidence of the value of the engines belonging to the 
Grand Trunk System and which pass with the property under 
the sale of the stock.

I said to Mr. Phippen; “And, I apprehend, a great deal of 
other rolling stock?”

Mr. Phippen’s reply was: “I am not limiting it to engines. 
The object is to disclose the money value of the engines.”

< Ke 

Ahhitra-
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Sir Walter
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tor effort of such evidence, if allowed, would be that evidence 
may lie given aw to the money value of every tie, every ear, every 
mile of the land covered by the system, the money value of the 
terminal property in the various points of the system, as if the 
railway were broken up and sold piecemeal.

If such evidence is properly admissible the fact that the 
additional burden east upon the arbitrators would be great, and 
the cost of the arbitration enormously increased should have 
no weight on the question of whether such evidence should be 
received.

If on the other hand such evidence should not be received, or 
if received would not be of value in subsequently arriving at a 
decision as to the value of the stock, then in my judgment such 
evidence should not be admitted.

I am of the opinion that such evidence should not be received. 
I think it is legally inadmissible, and I cannot see how it can 
bear upon the questions we have to decide. Moreover, if re­
ceived, it would have no weight when considering the value of 
the stock. I therefore consider it my duty at the present time 
to give expression to my views on the subject.

1 have considered the authorities cited by counsel, and var­
ious other authorities.

I do not think the view put forward by Mr. Lafleur, that this 
is in the nature of a compulsory expropriation, is correct. Even 
if it were, 1 fail to see what difference it would make.

The question of the value of the stock is one arrived at be­
tween the Government and the Grand Trunk after prolonged 
negotiation.

The correspondence is shewn in the Blue Book submitted to 
Parliament. It culminated in an agreement whereby the Grand 
Trunk System passed to the Government at a fixed sum in as­
sumption of burdens and liabilities, claimed by the Government 
to be adequate compensation, if any additional amount should 
be paid for the three preference stocks and common stock, as 
claimed by the Grand Trunk, this amount also to be assumed by 
the Government in manner provided by the agreement.

The arbitrators are to determine the question and find whether 
any further sum should be paid, the award not to exceed 
$64,166,666.
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The agreement provides that : “The value if any to the hold­
ers thereof of the preference and common stock shall be deter­
mined by the arbitrators.”

The agreement contemplates the continued operation of the 
Railway System. The liabilities of the debenture stocks of the 
railway and other liabilities of the railway have been assumed.

To have a valuation as if the system were disintegrated and 
broken up, is to my mind not permissible.

The true method of arriving at the value of the stock is in 
my judgment to ascertain the earnings of the railway in the 
past, properly applicable to dividends, and the potentialities of 
the future. How far ahead, is a matter for future discussion. 
I cannot say anything about that.

It is argued that assuming what I have stated to be the 
correct method of arriving at the value of the stocks, that we 
should also assume a reasonable rate will be allowed in the future 
on passengers and freight carried by the system, and the con­
tention is put forward that to arrive at this rate we should take 
evidence of the money value of a scrapped road.

In the American cases a difference exists between the prin­
ciples that are applicable in rate cases and those that are applic­
able as between vendor and purchaser.

The railway passed out of the hands of the company as far 
back as the date of the appointment of the committee—said to 
be May, 1920—and possibly the date of the agreement, made 
March 8, 1920.

Increases in rates have been granted from time to time as 
detailed by Mr. Kelley.

The stock passed to the Government certainly not later than 
May, 1920. It is of that date or March 8, 1920, that the stocks 
have to be valued. The question will naturally arise whether any 
further increases can be considered. If so, how far ahead are 
we to look for future increases in rates? I prefer to express no 
opinion on this question until the question is discussed.

In any event it seems to me to be absurd to allow a mass of 
evidence with the view of endeavouring to determine what the 
Railway Board may conclude to be fair rates in the future if 
application be made to them. The question is too remote.

We

Till NK 
Arbitha-

Si> Waltt-r
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Similarly with the American lines. Are we to take evidence 
of the values of the various other railways forming part of the 
various groups? How could we do so, and without doing so of 
what possible use is the value of the American Lines of the Grand 
Trunk System alone? Even if we spent months in this endless 
research, we would not reach any result. That is the view I hold.

Hon. W. H. Taft (dissenting) :—This arbitration is a pro­
ceeding to determine the value, if any, to the holders thereof, of 
the preference and common stock of the Grand Trunk Railway 
Company of Canada, amounting in its par or nominal value to 
about £37,000,000. It is the final step in the purchase of the 
whole capital stock and entire control, use, and enjoyment of 
the railway of the company, the compensation to be paid for the 
debenture and guaranteed stock of the company having been 
fixed definitely in the contract and confirmatory statute. The 
Government is getting control of the whole railway in the pur­
chase and this is to determine an unfixed part of the compensa­
tion for that complete control.

The question now presented is as to the admissibility of 
evidence. Mr. Kelley, the President of the railway company, has 
testified to the general character of the railway, its present earn­
ing capacity, the adaptability of its motive power, car equip­
ment, trackage and terminals, to secure and do a large business. 
An expert witness, Mr. Vaughan, is now introduced, who has 
examined with close attention the motive power of the company 
and it is proposed to ask him what the reasonable reproduction 
cost of that motive power is. This evidence is to be followed by 
similar evidence as to the reproduction cost of all the other 
property of the company used by it in carrying on its business, 
discharging its public duties, and earning its compensation for 
service performed, with evidence as to the depreciation of the 
present property.

It is proposed in this way to shew the amount of money 
which would have to be invested now to reproduce a unit railway 
as a going concern to do the work which the Grand Trunk has to 
do, and will continue to have to do. This is offered as an aid 
to the arbitrators in determining the value of the whole stock 

' of the railway company and thus in determining the value, if 
any, of the preference and common stock.
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The question here is not what weight should be given to this 
reproduction value of the entire physical plant of the railway. 
It is only whether the arbitrators should permit the railway 
company to put in the evidence as shewing one of the factors or 
circumstances which may be reasonably considered by them in 
fixing the value of the stock.

If what is here being purchased were only a part of the 
shares of stock of the railway company, it might be that the best 
and perhaps the only evidence which should control us would 
be its market value if it was quoted or known; but obviously 
such market value for shares selling in lots on the Stock Ex­
change would be no conclusive guide for the purchase of all the 
stock, and the complete control. Indeed the twentieth section of 
the Act Confirming the Grand Trunk Railway Acquisition Act 
10-11 Geo V., 1920, ch. 13, warns the arbitrators of the danger 
of such a standard by instructing them that they shall not take 
into account the fluctuation, if any, in the market prices or 
quotations of the said preference and common stock caused by 
the negotiations between the parties hereto, the passing of the 
Act, or the execution of the agreement, and expressly excludes 
the inference that it was intended to indicate affirmatively that 
market prices were relevant. Without saying that market quota­
tions may not be admissible, it is clear that we must look for 
other means of determining the issue here. The whole stock of 
the railway is valuable or otherwise as the ownership and control 
of the physical property of the railway as a going concern in 
the discharge of its public duties will enable it to earn a sufficient 
amount to pay dividends on the stock. We arc, therefore, to 
capitalise its net earning capacity present and potential, and 
fix the value of the stock on that basis. Its earning capacity, 
present and potential is what it now earns and what it may be 
expected to earn under reasonab'y probable conditions. Net 
earnings are the revenue received less the operating expenses. 
What determines the revenue of a going railway are the amount 
of its business and the rates it can charge. Even if we assume 
that the company may charge what it pleases and is only effected 
by competition, we may properly assume that in the long run 
the rates which it charges will have a tendency to produce a

Grand
Trunk

Arbitra­
tion.

Hob. W.H.Talt
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not reasonable return, on the investment necessary to reproduce 
at the time of enquiry, a railway which would do the work to be 
done for the public with efficiency and economy. It is true that 
because railway properties are in existence and must do their 
public duty, competition sometimes reduces rates and net earn­
ings below reasonable return, but in the long run and in deciding 
the admissibility of evidence it is proper to assume that the eco­
nomic law will secure for a railway the earnings which would be 
a reasonable return on what it would cost to substitute for it an 
efficient and economic railway to do the work. But the rates of 
compensation for the services of the railway are not left, in 
Canada and the United States, to competition. Experience has 
led to the appointment of public utility commissions to regulate 
and to fix such rates. There is such a Board in Canada, and 
we can properly assume that in fixing those rates in the future 
the Canadian Commission will grant rates that will secure a fair 
return on the amount of capital needed to reproduce the railway 
doing the work efficiently and economically. That is a fair and 
just rule. The character and effect of the rule will be wholly 
within the control of the Government purchasing this stock and 
it is not to be inferred that it will permit the Railway Commis­
sion, its own creature, not to do justice to its own railway. It is 
said that the Canadian Commission has adopted no such rule, 
and that it is impossible to tell by what rule it is guided. Per­
haps this is because it has found it necessary and wise to follow 
in its rates the rates which would conform generally to the rates 
fixed in the United States. The rule of fair return on necessary 
value invested is the rule of the Government of the United States, 
and a considerable part of the lines of the Grand Trunk Railway 
is within the jurisdiction of that Government. The matter of 
fixing rates was originally left to the discretion of the Interstate 
Commission of the United States, with the direction only that 
the rates should be reasonable. But the result was that the rates 
fixed by the Commission were not high enough to enable the rail­
ways to prosper, and that the system came near to a complete 
breakdown. Congress, therefore, passed a law which adopted 
specifically the principle that the public service rendered by rail­
ways should be compensated for by rates which shall secure a fair

■ ■■■■■■■■■
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return upon the railway property used in the service of trans­
portation under honest, efficient, and economical management. 
The Commission is to form railways into groups serving the same 
zone of territory and then ascertain the aggregate value of all the 
railways in the group and fix the rates to secure a fair return on 
the aggregate. This is to fix the rates according to the average 
physical value of the existing railways engaged in the service, 
which is only an alternative method of determining the amount 
of capital needed to reproduce a railway which could render the 
service efficiently and economically, assuming that the average 
value of all railways engaged in the service would be the cost 
of such a new railway. If it differs from that cost it must be 
greater and so is more liberal to the railways. My reference to 
the new Transportation Act of Congress, it is suggested, is with­
out weight because such groups of railways have not yet been 
formed by the Commission and may never be. 1 have no doubt 
the Commission will proceed to execute the law as directed. 
Meantime under the inspiration of the Act, and more certainly 
to secure a return on the immediate investment the Commis­
sion has increased the traffic and passenger rates most substan­
tially, and, as I understand it, the Canadian Commission has fol­
lowed suit. It is not the particular method in reaching the actual 
present investment in railway property as the basis for fixing 
rates, which is important; it is tne fact that the principle has 
been recognized by the statute, and will be followed in the 
future. This is what makes it proper for us in trying to deter­
mine future probable rates to allow evidence of such a factor.

In the cases coming before the Courts of the United States, 
where the question of rates cither as being reasonable or as being 
confiscatory, was involved, it has been invariably held that the 
reproduction cost less depreciation is proper and legal evidence 
to aid in the fixing of reasonable rates. We have had evidence of 
Mr. Kelley that the rates in Canada necessarily approximate those 
in the United States, and this must be so, because the two great 
Canadian Trunk lines are competitors between termini in the 
United States and the trunk lines of the United States from Chi­
cago to the seaboard, and between the Pacific and Atlantic sea­
boards. When we add to this the fact that 1,800 out of the 4,700
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miles of the railway passing now to the control of the Canadian 
Government are in the United States, it would seem to be fair to 
admit into evidence that reproduction cost of the railway upon 
the basis of which the future return to the purchaser may fairly 
be determined, and in all probability will be determined.

If this factor in anticipating and judging what will be the 
future earning capacity of that which is being sold is denied 
the railway stockholders, it is a serious and unjust restriction 
upon them in this case. In view of the transitory, disturbed, and 
temporary status of railway and .general business, it is quite 
unfair to limit them in their proof of what the railway may be 
reasonably expected to earn in the future in the hands of the 
Government, to the actual earnings to-day, and the earnings in 
the past.

The evidence offered is not to shew the value of the disinteg­
rated parts of the railway to be scrapped or for scrapping pur­
poses. It is an offer to shew its reproduction cost as an entirety 
and as a going concern. This can only 1m? done by shewing the 
present cost of motive power, of car equipment, of roadbed and 
track in situ, of terminals and all other accessories to a complet- 
ly fitted railway needed to do the work of the Grand Trunk with 
efficiency and economy. This is not an attempt to value parts. 
It is a proffer to value the whole unit machine as it ought to be 
to do the work.

It is objected that the Government would be forced to bring 
in evidence of the cost of other American and Canadian railways 
to rebut this shewing of reproduction value. This is not at all 
necessary. The Government can meet the evidence, if disputable, 
bv shewing the lack of economy and efficiency in the present rail­
way, or the one proposed to be reproduced, by shewing original 
bail planning, or any other defect affecting its usefulness as a 
net revenue producing instrument and by proof of the great 
amount of additional expenditure on changes needed to render 
it effective and economical.

The only adjudicated cases on the subject of fixing railway 
rates arc in the United States. There are no English cases. 
There arc no Canadian cases. All the cases in the United States,
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and they are legion, hold that reproduction cost of the railway 
which will do the work economically is proper evidence, and in­
deed necessary evidence in fixing rates.

I have attempted to set forth why, in my judgment, we 
should be able to judge what net earnings those rates are likely 
to be made to produce for the railway, by knowing what it will 
cost to reproduce an economical railway to do the duty of this 
Grand Trunk Railway.

It is urged that a different rule of evidence from that in rate 
eases should obtain in a case of sale and purchase like this, 
and that in such a case it is only the earning capacity which can 
be considered, and that value of the reproduction cost is inad­
missible.

But the relevancy and usefulness of such evidence is not con­
fined to rate cases. Mr. Whitten, an American text writer on 
the valuation of Public Service Corporations, has been quoted 
to sustain the view that in the case of purchase, evidence of re­
production or other cost is inadmissible. A reading of the book 
does not justify such a conclusion. He says, speaking of pur­
chase, in the passage quoted, at p. 41 :—

An appraisal of value is usually based on market price. A thing is 
worth what a responsible bidder will offer. An appraisal is an estimate 
of the amount that will normally be offered. It is thus that a piece of 
land is appraised, and it is thus that a public utility plant would be ap­
praised if it were a question of its transfer from one private proprietor 
to another. The market value theory recognises most consistently that 
the business, whether it be a gas plant or a great railroad system, must 
be valued as a single unit. There is but one value and that the value of the 
going business concern. Structural costa, depreciated condition and many 
other things are considered, but only for the purpose of gauging *'e net 
income.

This directly sustains the use of reproduction structural cost 
as evidenced in all such cases. The author follows this with a 
statement by Mr. Lawrence, a member of the Washington Rail­
road Commission, in his report as Chairman of the Committee 
on Railroad Taxes and Plans for ascertaining the fair value of 
railroad property, to the National Association of Railway Com­
missioners in 1910, in which he lays down the most important 
facts on which to base a determination of the value of railroad 
property, and among those enumerated are the cost of reproduc-
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tion new and the depreciated value. He is fully sustained in his 
conclusions by two eases of purchase by municipalities of public 
utility water companies. They arc decisions of the Supreme 
Court of Maine: Kennebec Water District v. City of Watervüle 
(1902), 97 Me. 185; Brunswick and Topsham Water District v. 
Maine Water Company (1904), 99 Me. 371. Brewer, J., of the 
Supreme Court of the United States, sitting in the Federal 
Circuit Court, in considering the taking over value of a utility 
corporation, a street car line, recognised and acted on the present 
investment as one factor in fixing the price to be paid, and it 
was stated in argument that the language of his judgment had 
secured the approval of the Supreme Court of the United States 
in an opinion in another case.

The reason why there are not more cases on the exact point 
in issue here is that the issue usually arises over the question 
whether in the taking over by the public of a public utility, 
the probable earning capacity of a company whose value depends 
on a franchise of the public will not be an unjust price for the 
public to pay, and the company seeks to avoid making the price 
turn on what has been called the mere “bare bones” value of 
the property used.

So, too, the issue is frequently whether to such a value may 
be added something for the fact that the property is a going con­
cern. So in England in such cases the usual form of the statute 
is to fix the purchase value at the actual value of the property 
used. But no case can be cited from the United States or Eng­
land that in the taking over of the whole property of a public 
utility, where the tribunal fixing the value is not restricted, that 
the reproduction cost of the property less depreciation is not a 
proper factor for admission and consideration. It was stated at 
Bar without question that in Canada, where the Canadian North­
ern was taken over by the Canadian Government, the arbitrator 
considered evidence of actual cost of the property as one cir­
cumstance for consideration in making up the award. Here 
we are under no restriction. Here, in view of the troubled 
aftermath of the war, we must struggle to get light and we should 
not reject that which has so often been recognised as a proper 
aid.
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Of course what is being here taken is the stock ; but we are 
in a position to deal with the case broadly and equitably. What 
the Government is doing is to take over the whole property of 
the company, and we are to deny the company the right to shew 
what it would eost to duplicate the property to-day to fulfill its 
purpose economically and efficiently. Stated in this wise, I 
submit it is hard to accept it as just.

If we can judge from cross-examination, we are to hear in 
diminution of the value of that which is being taken, money 
claimed to have been wasted, and money required to perfect the 
railway and make it more useful, but we cannot hear what would 
be required to reproduce what is being taken.

It is impossible to ignore in this case that the purchaser is 
the Government, and this altogether aside from the interesting 
question raised by counsel as to whether this is a proceeding 
actually in invitum by way of expropriation, which for the pres­
ent I do not discuss. In this case, there is no real market value 
because there is really no possible purchaser but one.

The English Courts in fixing value for tax rate and other 
purposes, imagine an ordinary purchaser, and estimate what he 
could reasonably count on as the yearly value to him. Here we 
must take into consideration that the Government is in a posi­
tion to prevent injustice to itself being done in the use of the 
property taken over, and that it may properly insist that the 
present investment as shewn by reproduction cost shall be the 
basis of a just return.

There are, as I have said, no English authorities bearing on 
thesubject. The Banbury ((19091 A.C. 78) and other cases cited 
on railway valuation by the House of Lords deal merely with 
parochial taxation of a small piece of a great railroad system in 
a parish under a statute imposing the tax rate upon the yearly 
value of the property taxed to a tenant from year to year. The 
effect of the cases, after much conflict, is finally that the only 
proper method of fixing the yearly value of such a piece is to 
take the net earnings of the whole local district in which the piece 
is situate, from both local and through business ar.d to find the 
yearly value of the piece by the ratio of its mileage to the mileage 
of the whole district. Of course in such a case it would not be
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pemiiasible to shew its cost of production or its original cost. It 
was a very amall part of a great whole, only a cog in a great 
machine for earning profit, and its value could be measured by 
the proportionate value it contributed to the earning value of 
the whole of which it waa a small part.

It is to such a case that the remark applies of the Law Lord 
quoted, who said that original cost and proportionate earning 
value could not both be used and confused. This was obvious.

Such cases have not the slightest bearing in the present case, 
where the offer is to shew the reproduction cost of the whole 
machine to lie transferred as a basis for estimating future earn­
ings.

The English cases of valuing houses for rate purposes or sale 
are not applicable. The rental value in rate cases is made the 
basis by statute. The cost of construction is not of assistance 
because in such cases the rental value is easily determinable by 
rental values in the neighborhood, and as easily arrived at by 
experts as the market value of a stock constantly sold on the 
Stock Exchange.

Conditions of railroad business are changing. We have been 
through a great war, in which the railroads have all of them in 
the United States and Canada been subjected to a great strain 
and disturbing requirements and extraordinary expense which 
have not yet ended. The result of this on the future value of the 
road is not clear, and makes existing earnings not a certain basis 
for a just valuation. Under such circumstances, when we must 
consider potential earnings, we should not deny ourselves the 
use of every factor which will aid our reaching a just result.

Some reference has been made to the time which would be 
taken in hearing this evidence and the great expense which 
lengthening this hearing may entail on both parties. My im­
pression is that the Board could limit the amount of this evi­
dence and prevent great detail both in its production and re­
buttal. But this is a great case, involving large interests, and 
considerations of this character should not, it seems to me, 
weigh in trying to reach a right conclusion. Railroad valuation 
is always tedious and long drawn out. It is inseparable from 
such an inquiry that it should be.
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I regret much to differ with my colleagues in such a critical 
ruling in this case.

Sir Thomas White:—The question is as to the admissibility 
of evidence relating to the value, as of the beginning of 1920, 
of the locomotives of the Grand Trunk Railway System. The 
following extracts from the official report of the proceedings 
shew the precise nature of the evidence sought to be introduced, 
on page 464 :

Counsel for Government : Are you proposing now to put in 
evidence as to the reproduction value of these?

Hon. Mr. Phippen : We are endeavouring to establish the 
value of these engines, assuming that they were all new in 1920, 
and to then work back.

Counsel for Government : That is, on the basis of what it cost 
to produce them in 1920?

Hon. Mr. Phippen : Yes.
The issue raised has relation to a much wider range of evi­

dence than that as to the value of the locomotives mentioned. It 
is clear that if evidence is admissible as to the so-called reproduc­
tion value of locomotives, it is also admissible as to the reproduc­
tion value of the entire physical assets of the Grand Trunk 
Railway System, that is to say, of every mile of track, of term­
inals, rolling stock and all other tangible property used in con­
nection with the operation of the system.

To determine the question at issue, it is necessary first to 
consider the subject matter of the arbitration reference. This 
is, in the language of the statute, 10-11 Geo. V., 1920, ch. 13, 
sec. 6, “The value, if any to the holders thereof, of the prefer­
ence and common stock” of the Grand Trunk Railway Co., as 
of the date fixed.

If the system of the company is to be operated as a going 
concern, the value of the stock to its shareholders will depend 
upon the net earnings, present and prospective, of the system. 
All evidence bearing upon this question is admissible. It is 
not suggested that the value of the shares should be determined 
by considering the disintegration of the system, the sale of the 
assets piecemeal, payment of the debts and distribution of any 
surplus to shareholders. No such suggestion has been put for-
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ward. It is common ground that the property of the system, so 
long as needed for railway purposes, cannot be disintegrated 
and sold ; the system must be regarded as a going concern.

Under the caption, “Going concern value—Public purchase,” 
on pp. 567 and 568 of vol. I. of Whitten on the Valuation of 
Public Service Corporations, appears the following:

If the Company la operating under a perpetual franchise, but subject 
to regulation as to services and rates of charge, the value of the property 
and rights transferred should be based on the estin^ited present and future 
net income (under reasonable rates of charge). In determining purchase 
price, the first thing to be determined therefore is the reasonable rate of 
charge. This should be determined in exactly the same way as if it 
were a rate case.

The Grand Trunk Railway System is in reality an under­
taking having a perpetual franchise. Having such a franchise, 
and being compelled to continue to operate, the value of its 
shares must depend upon estimated actual and potential earn­
ings of the system. Whitten at p. 43 of vol. I. expresses this in 
the question : “What is the ability of the company now and in 
the future to earn money as a going concern at a charge of reas­
onable rates!"

In my view the reproduction value of the physical assets of 
the system can only be regarded as relevant evidence in this 
inquiry if relationship can be established between such value 
and the rates under which the system may be expected to operate 
in the future.

In Canada traffic rates are under the control of the Board 
of Railway Commissioners. There is nothing before us to shew, 
nor am 1 aware, that the Board in fixing rates is obligated to 
consider the reproduction value of railway property. Nor do 
I understand that the Board has ever laid down the principle 
that such value has any bearing upon the question of Canadian 
railway rates. Even if, in determining such rates, the Board 
should decide to have regard to reproduction value of railway 
property, evidence as to the value of the physical assets of an 
individual railway undertaking would not be useful for the pur­
pose unless supplemented by evidence of the value of the physical 
assets of its competitors. It would, in my view, be idle for this 
Board of Arbitrators to attempt to draw conclusions as to prob-
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able -future traffic rates in ( 'anads from a consideration of a re­
production valuation of the physical assets of this one railway 
system.

Further, 1 can think of nothing more improbable than that 
the Board of Railway Commissioners of Canada will in fixing 
future rates regard as a factor to be taken into account the re­
production value of the railway properties, either in whole or by 
groups, of the Canadian Pacific, the Grand Trunk, and the Cana­
dian National Railway systems.

The same general line of reasoning applies to the parts of the 
system in the United States. The situation as to rate determina­
tion is, however, different there. By the Interstate Commerce 
Act, 1920, it is enacted by sec 15a (2) as follows:—

In the exercise of its powers to prescribe just and reasonable rates, the 
Commission shall initiate, modify, establish and adjust such rates so that 
carriers as a whole (or as a whole in ecah of such rate groups or terri­
tories as the Commission may from time to time designate), will under 
honest, efficient and economical management and reasonable expenditures 
for maintenance of way, structures and equipment, earn an aggregate annual 
net railway operating income equal as nearly as may be to a fair return 
upon the aggregate value of the railway property of such carriers held 
for and used in the service of transportation.

The principle embodied in this legislation is that rates shall 
be fixed having regard to the aggregate value of the railway 
properties of carriers as a whole, or as a whole in each of such 
rate groups or territories to be designated by the Commission.

There is nothing before this Board to shew that such aggre­
gate value of all railroad property has been determined by the 
Commission, or that any group or groups have as yet been desig­
nated of which the lines of the Grand Trunk System in the 
United States form a part, and the aggregate value of the proper- 
tire of such groups established. Reproduction valuation of the 
assets of the Grand Trunk Railway System in the United States 
is, in my opinion, valueless to aid this Board in reaching any 
conclusion as to the rates which the Commission may hereafter 
establish in the United States.

There is nothing to shew the comparative relation of such 
a valuation to that of other roads which may be in the same 
group or groups. Even if evidence could be adduced before us 
shewing an estimated valuation of all the railway property in a
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group, both in aggregate and detail, we should not be justified 
in making any assumptions as to the valuation which the Com­
mission would establish with respect to the same property. This 
seems clear to me when there are taken into account the numer­
ous and diverse factors which the Commission may consider in 
determining such valuation. Evidence of reproduction value 
of lines of this system in the United States appears to me too 
remote to be of any service to the Board in seeking to reach a 
conclusion as to probable traffic rates in the future in the United 
States, and their effect upon the revenues of the Grand Trunk 
System.

The existence of the statute mentioned, and its general bear­
ing upon the subject of probable future rates in the United 
States, should, I think, be given consideration by the Board.

While reluctant to reject any testimony tendered in these 
proceedings, 1 am of opinion, for the reasons given, that this 
class of evidence, to which objection has been taken by counsel 
for the Government, is inadmissible as irrelevant for the purposes 
of the inquiry we are conducting. I cannot see that it would 
be in any degree helpful to us in endeavouring to estimate the 
actual and prospective earnings of the system, which is the 
essential point in issue here.

McKENZIE v. WALSH.
Supreme Court of Canada, Davies, C.J., Idington, Duff, Anglin and 

Mignault, JJ. December 17, 1920.
Contracts (§ II D—70)—Real property—Oral agreement to purchase 

—Written memorandum—Essentials of in order to satisfy 
the Statute of Frauds.

The essential terms of an oral contract for the sale and purchase of 
real property are the parties, the property and the price, and if the 
written memorandum or receipt contains these essentials it is sufficient 
to satisfy the Statute of Frauds, although arrangements subsequently 
made for a time of completion and possession which are in the nature 
of appointments merely to carry out the contract and not varying its 
terms are not included in the memorandum.

[McKenzie v. Walsh (1920). 53 D.L.R. 234, 64 N.S.R. 20, reversed. 
See Annotation, Oral Contract—Statute of Frauds, 2 D.L.R. 636.]

Appeal by plaintiff from the judgment of the Supreme 
Court of Nova Scotia (1920), 53 D.L.li. 234, 54 N.S.R. 26, in an 
action for specific performance of an agreement for the sale of 
a house and premises. Reversed.

8. Ji nks, K.C., for appellant ; J. J. Power, K.C., for respond-
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Davies, CJ. :—I must confess I was not, at the close of the 
argument, without some doubts as to the sufficiency of the writ­
ten receipt or memorandum relied upon in this case as satisfying 
the Statute of Frauds. After consideration, however, and read­
ing of the authorities cited by counsel on both sides, 1 have 
reached the conclusion that the memorandum or receipt is suffic­
ient. That it must contain all the essential terms of the contract 
and must shew that the parties have agreed to those terms is 
conceded by both sides. That it does do so, I conclude. The 
essential terms are the parties, the property and the price.

The memo, or receipt in this case reads as follows :
Halifax, N.S.,

February 5th, 1910.
Received from A. C. McKenzie, the sum of two hundred dollars on 

the purchase of house, No. 33 Spring Garden Road. Purchase price ten 
thousand five hundred dollars. Balance on delivery of deed.

(Signed) Hattie Walsh.
It seems to me that these three essential terms of the con­

tract—parties, property and price—are all included.
It appears that after the memo, was signed the parties met 

and arranged for a time of completion, viz., April 15, and pos­
session May 1.

I have read most carefully the judgments delivered in the 
Court below (1920), 53 D.L.R. 234, and concur with the opinion 
of Harris, C.J., that the written memorandum or receipt dis­
closes a contract in writing sufficient to satisfy the Statute of 
Frauds, and that the arrangements subsequently made for a 
time of completion and possession were in the nature of appoint­
ments merely to carry out the contract and not varying its terms.

I concur with Harris, C.J.’s judgment, and for the reasons 
given by him would allow this appeal and restore the judgment 

: of the trial Judge, Drvsdalc, J., with costs throughout.
Idingtox, J. :—The appellant as plaintiff sued respondent 

I for specific performance of an agreement entered into by her for 
the sale to him of a house and premises in Halifax.

The appellant paid, after several meetings at which negotia­
tions had taken place, $200, and got from the respondent the 
following receipt : [See above.]

She evidently, a month or so afterwards, had made up her 
I mind not to sell.
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The appellant brought this action on May 2, 1919, and, by 
hia statement of claim, delivered later, act forth therein a copy 
of thia agreement aa basis of hia claim.

It ia now contended by respondent, after being beaten in 
several oilier eontentiona ahe act up, that this ia not a sufficient 
memorandum in writing to comply with the Statute of Frauda.

Prima facie it certainly seems to be so by containing all the 
essential elements of a bargain and sale of land.

It ia given expreaely, for the cash payment, on the purchase 
of a house, definitely described, of which the purchase price is to 
be #10,500 and the balance on delivery of deed.

Surely that covers all that is necessary to satiety the Statute 
of Frauda unless there ia something rendering the transaction 
entered upon much more complicated than usual, which does not 
appear herein.

The respondent in defence pleaded that the actual agreement 
waa only an optional one, dependent upon whether or not the 
respondent would be able to obtain poaaeaaion of another property 
which she had leased, and further that the respondent signed the 
above quoted memorandum upon the representation by applicant 
that it was a mere receipt for #200.

Upon this issue the parties went to trial, and the result, upon 
most conflicting evidence, was a verdict of the jury answering 
questions submitted entirely negativing the contention thus 
wet up.

No other questions seem to have been suggeated by the re­
spondent.

In an ordinary trial as to the validity of the receipt as a con­
tract setting out the terms, this should have ended the whole 
matter in dispute.

The resourceful counsel for respondent was only able to 
auggest at the close of the trial Judge’s charge the following, 
answered as appears by the Judge as follows

Mr. Ralston: Will you explain that the arrangement is everything 
that took place between them that night1

His Lordship: The arrangement is the agreement between the parties; 
the written agreement is conclusive in McKenzie's favour, if he is telling 
the truth, but the woman says that agreement was not the whole agree 
ment, that the whole agreement contained that condition, and that is the 
difference between the parties.
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Then one would have expected the matter to end by the ver- CtS.
diet of the jury', for counsel did not object to the charge further, H. C.
or except thereto in any other way. McKenzie

What transpired between the Judge and counsel later, does 
not appear in the case licfore us, but one may infer from the 
judgment of the Judge that some further contentions, however 
irregular, had been set up by counsel, for there is a judgment 
of the trial Judge in which he deals with a contention first that 
the time for completion of the contract had not been contained 
in the memorandum of the contract, and secondly that the mode 
of dealing with the problem of an existing mortgage had not 
been dealt with in the memorandum.

He disposes of the former by finding as a fact that the time 
for completion had been determined by the parties after the 
signing of the memorandum.

It was quite competent for the parties proceeding upon the 
validity of the memorandum to have done so, and default that, 
for the Court to have determined what was a reasonable length 
of time, on the assumption that the contract was sufficient within 
the Statute of Frauds.

The finding of the trial Judge may fall within either, and 
must bind all concerned.

The other question of the existence of a mortgage is an every­
day incident dealt with by the Courts in suits for specific per­
formance, and is amply covered by the decision of this Court in 
WUliston v. Lawson (1891), 19 Can. S.C.R. 673, at page 679, as 
expressed by Strong, J., in the language quoted.

I doubt if there ever sat in any Canadian Court a J udge more 
! learned in the relevant law to be observed as a guide, or better 
j qualified to express an opinion on such a point of equity juris­

prudence upon which the right to specific performance rests.
It would seem to me that the matter should have rested 

I there. But the respondent was persistent and appealed, taking, 
I in her notice of appeal, the following grounds, the nature of 
I which I give in abbreviated form :—

1st, that the findings were against the weight of evidence ; 
I 2nd, such as reasonable men should not have made ; 3rd, because 
I they were against the probabilities ; 4th, that the Judge wrongly
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instructed the jury ; and 5th, because the Judge’s direction as 
to the effect of the conflict was to present an issue of one or 
other party committing perjury and hence a withdrawal of the 
case from the jury.

Not a word therein points to the question of the requirements 
of the Statute of Frauds having been fulfilled or not.

I cannot find in the case any leave to amend this notice or 
take any other ground.

The first observation I think this calls for is that all argument 
addressed to us relative to the noncompliance with the Statute of 
Frauds never seems to have occurred to counsel at the trial be­
yond what was properly submitted to the jury and thus disposed 
of; and seems to have been abandoned as a hopeless contention 
when giving notice of appeal but, by reason of something which 
does not appear, suggested in appeal, is again mooted.

The result thereof is an opinion judgment of Harris, C.J., 
completely answering any such contention ; another of Longley, 
J., that finds fault with the trial Judge’s charge, and expresses 
the opinion that there should be a new trial, and then, though 
finding difficulty in assenting to the proposition of Ritchie, E.J., 
that the document was not of a character to fulfill the conditions 
of the Statute of Frauds, finally assents thereto and to the dis­
missal of the action.

I recite all this as illuminating how little confidence either 
Bench or Bar had in the contention now made the sole basis 
of answer to this appeal here.

I respectfully submit that once the issues raised before the 
jury had been by them disposed of adversely to the respondent, 
there was nothing more, reasonably to be hoped for, as resting 
upon the Statute of Frauds.

I repeat that the memorandum was not solely a receipt for 
money, but prima facie evidence of a complete contract within 
the Statute of Frauds, and when such substantial issues as pre­
sented to the jury were disposed of by them, nothing more should 
have been given effect to, and that the mere matters of method 
or form of carrying out the contract need not have been further 
considered as being required by the Statute of Frauds.

Hence I think the appeal should be allowed with costs 
throughout, and the judgment of the trial Judge restored.
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Duct, J. :—I concur on the whole with the judgment of 
Harris, C.J., of Nova Scotia, 53 D.L.R. 234, and there is only 
one point which I would like to put in a slightly different way.

The majority of the full Court took the view that the 4th sec­
tion of the Statute of Frauds had not been complied with inas­
much as it was a term of the agreement that the balance of the 
purchase money was to be paid on April 15 and the deed then 
delivered, and that this term does not appear in the memorandum 
produced by the plaintiff. I assume, without expressing any 
opinion on it. that the document produced is not in itself of such 
a character as to preclude oral evidence shewing that it did not 
embody all the material terms of the contract, and consequently 
that it was open to the defendant to plead and prove by oral 
evidence that the stipulation to the effect mentioned was a 
term of the agreement.

The statement of defence raises no such issue. The 9th 
paragraph, it is true, alleges that the memorandum produced 
by the appellant did not contain all the terms of the agreement 
actually entered into between the parties, but the language of 
the plea (“does not contain all the terms of the said conditional 
agreement or option”) unmistakably relates to the agreement 
alleged by the defendant in paragraph 7 which, while professing 
to set out fully the terms of the agreement, mentions no stipula­
tion touching the date of the delivery of the deed or payment 
of the purchase money. The state of the pleadings is not without 
importance as indicating the issue to which the evidence was di­
rected ; although of course the pleadings in themselves are by no 
means conclusive to that. An examination of the proceedings at 
the trial, however, leaves no doubt on one’s mind that the evi­
dence was not directed to the issue whether or not such a stipu­
lation formed part of the agreement between the parties. Such 
an issue would of course be an issue of fact and primarily there­
fore a question for the jury. In that issue the onus would be 
on the defendant because the plaintiff had alleged a contract in 
the terms of the memorandum set out and if the defendant deny­
ing an agreement in such terms alleged in the alternative that 
if there was an agreement in such terms there was a further term 
not disclosed by the memorandum that would be the matter of
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defence and of the onus of that defence he must acquit himself. 
Only once during the trial was the point adverted to. In cross- 
examination, the plaintiff was asked whether the arrangement 
that the balance of the purchase money was to be paid on the 
date mentioned was made on the day on which the memorandum 
was signed or later. The plaintiff was unable to answer, although 
he did say that this was a part of the arrangement between him 
and the defendant. No question was submitted to the jury upon 
the point, no suggestion was made by defendant’s counsel that 
the jury should be asked to pass upon it. On motion for judg­
ment the trial Judge was asked to dismiss the action on the 
ground that no date for completion was mentioned in the memor­
andum, but he rejected the contention, taking the view that the 
arrangement in respect of the date of completion was made after 
the day on which the memorandum was signed, and that in any 
event this arrangement was not part of the contract, but in the 
nature of an appointment for the purpose of carrying out the 
contract.

It was not, in my opinion, open to the defendant after the 
verdict to raise this question as a question of fact. I express no 
opinion as to whether the practice of the Nova Scotia Courts 
would permit such a question to be decided by the Judge as a 
question of fact. No such question of fact could be raised after 
verdict because the point not having been taken on the plead­
ings, it was the defendant’s duty, if intended to rely upon it, 
to disclose it in such a way as to challenge the plaintiff’s attention 
to it and it is very clear that this was not done.

I may add, however, that dealing with it as a question of 
fact, reading the memorandum with the evidence given by the 
plaintiff, my finding would be that the defendant had failed to 
prove that such a term was part of the contract. It follows, of 
course, from this that the defendant could not, raising the point 
as a point of law, succeed.

The appeal should be allowed, and the judgment of Drysdale, 
J., restored.

Anolin, J. :—This case has, in my opinion, been so satisfac­
torily dealt with by Harris, C.J., that I shall content myself 
with expressing respectful concurrence in the opinion which he
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delivered. I would merely add a reference to the well-known 
language of Halsbury, L.C., in Nevill v. Fine Art and Gen’l Ins. 
Co., [1897] A.C. 68, at p. 76, on the hopelessness of asking for 
a new trial for mere non-direction where no exception has been 
taken to the charge at the trial.

Mignault, J. :—This is an action taken by the appellant for 
the specific performance of an agreement for the sale by the re­
spondent to the appellant of the former’s house in Halifax. On 
February 5, 1919, the appellant called on the respondent and 
proposed to purchase her house. The appellant testifies as to 
his conversation with the respondent as follows :—

Q.—Tell us what the conversation was? A.—I just asked her if the 
house was for sale; she told nu* it was; then I asked her the price; she 
told me what the price was, $10,500, and after a little talking back and 
forth I told her I would give her her price.

Q.—That is $10,500? A.—Yes.
Q.—What happened then ? A.—At the same time she told me she was 

offered $10,000, or had been offered $10,000, and that she was asking $10,500. 
Q.—You agreed to give her $10,500. A.—Yes; then I went out and told 
her I would be back in half an hour; I went out and came back with the 
receipt and the money. Q.—You came back; you brought back this receipt 
I shew you and this cheque? A.—Yes, and that cheque. Q.—What took 
place then? A.—I read the receipt and passed it over to Mrs. Walsh, and 
apparently she read it; she had it anyway and she apparently read it 
before she signed it. Q.—She signed it in your presence? A.—Yes. Q.— 
And you gave her this cheque? A.—Yes. Q.—You got the cheque back 
from your bank vouchered cashed ? A.—Yes. Q.—And what further was 
said about the property at that time? A.—There was nothing particular 
said at that time.

The receipt referred to in very material, because the issue 
now between the parties is whether it was a sufficient memor­
andum in writing to satisfy the Statute of Frauds. It reads as 
follows: [See judgment of Davies, C.J., ante p. 25].

Two objections are now made to the sufficiency of this receipt.
1. It was agreed between the parties, according to the appel­

lant’s story, that the balance of the purchase price would be 
paid on April 15, and that possession would be given the appel­
lant on May 1, and^thii term was a material term of the agree­
ment and was not mentioned in the memorandum.

2. There was a mortgage on the house of $5,000, and the 
appellant states that the respondent said that this mortgage could 
stay on, and no mention of this is made in the memorandum.
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I may say that the trial Judge, Drysdale, J., tried this ease 
with a jury, and the issue raised at the trial by the respondent 
was that it was a condition of the arrangement that the appellant 
was not to have the house unless the respondent could get het* 
tenants out of another house belonging to her by April 1. The 
trial Judge put questions to the jury covering this issue, and the 
answers were against the pretensions of the respondent. Judg­
ment was given in favour of the appellant, but the ret pondent 
succeeded in her appeal to the Supreme Court of Nova Scotia 
en bane, 53 D.L.R. 234.

My opinion is clearly that the trial Judge’s charge was a fair 
one, and if the evidence of the respondent’s daughters was not 
sufficiently set out by the trial Judge, his attention should have 
been called to the matter by the respondent’s counsel after the 
charge. This was not done, and I do # not think the objection 
should now be entertained. I may add that no new trial was 
granted by the Court below, but the appellant’s action was dis­
missed on the objections taken to the memorandum under the 
Statute of Frauds, Harris, C.J., dissenting.

Coming now to the objections founded on the Statute of 
Frauds, the only one on which I feel any difficulty is the first 
one, and this difficulty is on the point whether the agreement 
alleged by the appellant as to the payment of the balance of the 
purchase price and the delivery of possession took place at the 
interview on February 5, or was a subsequent parol agreement. 
If the former, I would think it was a material term of the agree­
ment, and should have been mentioned in the memorandum. If 
it was a subsequent parol agreement, I think the memorandum 
is sufficient.

As can be seen, the memorandum describes the house to be 
sold and mentions the price, $10,500, on which $200 was then 
paid, and says: “Balance on delivery of deed.”

The appellant in his statement of claim says that, by a subse­
quent parol agreement, it was agreed that payment of the bal­
ance and delivery of the deeds should be made by April 15, and 
that respondent should occupy the house free of rent until May 1.

In the evidence given by the appellant as part of his case, he 
says that this agreement would be in March some time, either
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February or March. When railed in rebuttal, he first says it 
was made the next time he waa in the respondent'a house, but 
adds further on that it may have been made either when the 
receipt was signed or later.

This, as it stands, is somewhat indefinite, but the trial Judge 
found as follows :—

It seems the parties met after the date of memo, and arranged for a 
time of completion, viz., the 15th of April, and possession the 1st of May, 
but I think such arrangements were in the nature merely of appointments 
to carry out the contract and not an effort to vary the terms, which could 
not, 1 think, be verbally done.

I think this agreement, if subsequent to the memorandum, 
was of the nature stated by the trial Judge, but the material 
point is that the Judge finds as a fact that the arrangement was 
subsequent to the memorandum. I think this finding of fact 
should be accepted.

The consequence is that this memorandum contains the ma­
terial terms of the agreement of February 5, and is sufficient to 
support the appellant’s action.

On the question of the sufficiency of the memorandum, the 
judgment of Harris, C.J., who dissented in the Court below, is 
so complete that I rely on his reasoning and do not find it neces­
sary to repeat it here. I also accept as entirely sufficient the 
judgment of the Chief Justice on the second objection of the 
respondent as to the mortgage on the property.

In my opinion the appeal should be allowed and the judgment 
of the trial Judge restored with costs here and in the Court 
belowr. Appeal allowed.

ELLIS v. HAMILTON STREET R. Co.
Ontario Supreme Court, Appellate Division, Meredith, C.J.O., Magee, 

Hod gins and Ferguson, JJ.A. December 10, 1920.

Carriers ($ II G—111)—Passenger on street car—Request to stop
CAB AT OTHER THAN USUAL STOPPING PLACE—INJURY TO PASSENGER 
FROM AUTOMOBILE—LIABILITY OF COMPANY—MOTOR VEHICLES ACT.
( Ont. )

There is no statute in Ontario which imposes on a street car com­
pany the duty of warning passengers about to leave the car of the 
danger of being run over or injured by other vehicles in the street, or 
which makes it unlawful to stop at any other place than the regular 
stopping place, and a passenger who requests a street railway con­
ductor to stop at a place other than a regular stopping place assumes
3—57 D.L.R.
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Mignault, J.

ONT.

8. C.
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the risk of any extra danger from injury by reason of the ordinary 
trallie of the street. There is nothing in the Motor Vehicles Act which 
makes the obligation of the driver of an automobile leas, when the 
street car is stopped at a point other than the regular stopping place.

[Canadian Pacific H. Co. v. Hay (1919), 46 D.L.R. 87, 58 Can. S.
C. R. 283; Wallace v. Employers' Liability Ass'ce. Corp. (1912), 2
D. L.R. 854. 26 O.L.R. 10. referred to.]

Appeal by the defendant company from the judgment of
ùut, J. 1990.17 O.L.R. HI.

G. Lynch-Staunton, K.C., and Colin Gibson, for appellant.
M. J. O'Reilly, K.C., for plaintiff.
Ferguson, J.A.—Apjteal by the defendant railway company 

from a judgment of Kelly, J., dated the 14th May, 1920, 
pronounced on the verdict of a jury, awarding the plaintiff 
$1,500 damages against the company, and dismissing the 
action against the defendant Stiles. There is no cross-appeal 
by the plaintiff, and the defendant Stiles is therefore not a party 
to this appeal.

The verdict and judgment at the trial appear to have been 
based upon the theory that there is more danger of a passenger 
being injured by passing automobiles when the car is stopped at a 
place other than the regular stopping place; and, though there is no 
law to prevent the street car being stopped where it was, yet that 
the railway company owed the disembarking passenger a greater 
duty to protect her against injury from passing vehicles than it 
would have owed her had the stop been made at a regular stopping 
place.

The plaintiff’s claim was made upon the theory that the 
defendant company selected an improper and unsafe stopping 
place, and invited the plaintiff to alight there.

Paragraph 6 of the claim reads:—
“The plaintiff alleges that the defendant the Hamilton Street 

Railway Company was negligent in stopping its said car in the 
middle of a block and not at the regular stopping place, and 
inviting her to alight in a dangerous place, where she was liable 
to be run down by passing vehicles, and the plaintiff alleges that 
the defendant Stiles was negligent in carelessly and negligently 
running his motor car at a high rate of speed on the highway 
while passing a street car while in the act of allowing the plaintiff 
to alight.”
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The plaintiff stated that she had intended to get off at Arthur 
street, but did not reach the door in time to disembark when 
the car stopped there; that she reached the vestibule just after 
the car had started ; that she then asked the motorman to let her 
off ; that the car was again stopped, and she stepped out, alighting 
safely on a paved street ; that, before she had time or opportunity 
to reach the kerb, she w/us struck by a passing automobile owned 
by the defendant Stiles.

The distance between the first and second stops was stated 
differently by different witnesses, varying from 40 to 75 feet.

This is not a case of a car being stopped at a place selected by 
the defendant company, coupled with an expressed or implied 
invitation to alight. The selection was made by the plaintiff— 
she was responsible for the making of the second stop.

The learned trial Judge and the jury appear to have thought, 
and I am inclined to agree with them, that, the street car having 
stopped and started again, drivers of motor vehicles who had 
observed the stopping would be led to believe that the car would 
not stop again for some distance, and that it would lie safe for them 

I to speed up to pass it, and that the bringing of it to a second stop, 
within 75 feet of the first, was not calculated to give the driver 
of such a motor vehicle either time or opportunity to obey the 
requirements of sec. 15 of the Motor Vehicles Act, R.S.O. 1914, 
ch. 207, which reads:—

“When a motor vehicle meets or overtakes a street car which 
is stationary for the purpose of taking on or discharging passengers, 
the motor vehicle shall not pass the car on the side on which 
passengers are getting on or off until such passengers have got on 
or got safely to the side of the street as the case may be.”

It is unlikely that either the plaintiff or the motorman appre­
ciated the danger involved in making the second stop; but the 
question is, should the motorman have had the danger in mind, 
and in the circumstances refused the plaintiff's request or warned 
her of the danger, and was his failure to appreciate the danger, 
and warn the plaintiff, negligence for which the defendant company 
is responsible?

There is nothing in the evidence to shew that the motorman 
knew that the plaintiff did not know and appreciate, as much as 
he did, any risk she was taking in asking that the car be stopped ;

Hamilton 
Street 
R. Co.

Ferguwn, J.A.
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and, though she had an opportunity of doing so, she did not, 
before stepping from the car, look for an approaching motor. 
Situated as she was, she must have had a better opportunity of 
doing this than had the motorman. I know of no statute or 
ease, and none was cited to us, which imposes on a street car 
company the duty of warning passengers about to leave the car 
of the danger of læing run over or injured by other vehicles in 
the street. Section 15 of the Motor Vehicles Act was, no doubt, 
passed to protect persons about to board or to alight from cars, 
but the duties and obligations are put by that Act upon the driver 
of the automobile, and not upon the street car company. There 
is nothing in the Act which obliges a street car company not to 
stop for the purpose of discharging passengers when other vehicles 
are passing, or not to permit a passenger to alight without seeing 
that the street is free from vehicular traffic, or even to warn its 
passengers to look out for passing traffic. Neither the Act nor 
the by-law makes it unlawful to stop at any place other than the 
regular stopping place and there is nothing in the Act that makes 
the obligation or duty of the driver of an automobile less when 
the street car is stopped at a point other than the regular stopping 
place. It might be well to have regulations on these points, but 
until such a law is enacted it seems to me that a passenger who 
requests a street railway company to stop at a place other than a 
regular stopping place, should be taken to have assumed the 
risk of any extra danger from injury by reason of the ordinary 
traffic in the street. See Canadian Pacific R. Co. v. Hay (1919), 
46 D.L.R. 87, 58 Can. S.C.R. 283.

There is much in the case of Wallace v. Employers' Liability 
Assurance Corporation (1912), 2 D.L.R. 854, 26 O.L.R. 10, to 
supi>ort the view that where a passenger has landed safely on the 
street l>efore the accident the obligation of the street car company 
to him or her has ceased. However, such a conclusion was not 
necessary to the determination of that appeal, and the point was 
not, I think, determined; but in a somewhat similar case the 
point seems to me to have been determined adversely to the 
plaintiff by the Appellate Division of the State of Massachusetts: 
sec Oddy v. West End Street R.W. Co. (1901), 178 Mass. 341 
True, that case is not binding upon us, but the reasoning of the 
Court commends itself to my judgment, and seems to me to 
justify the conclusion stated at p. 349 as follows:—
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“Street ear companies carrying passengers in ordinary public 
streets or highways arc not negligent in not providing means 
for warning passengers about to leave a car of the danger of 
colliding with or of l>eing run over by other vehicles in the street.
The risk of being hurt by such vehicles is the risk of the passenger 
and not that of the carrier. It is not a danger against which 
the carrier is bound to protect the passenger or to give him warn­
ing.”

I would allow the appeal with costs, and dismiss the action 
with costs.

Meredith, C.J.O.:—I agree entirely in the reasons for judg- h««uui.cj.o. 
ment of my brother Ferguson.

It is clear, as he points out, that it was the respondent, and 
not the motorman, who selected the place at which the car was to 
be stopped in order to enable her to alight, and the fact, if it 
be the fact, that she thought the place where it was stopped was 
the regular stopping place at the next street intersection is imma­
terial, because, if she so thought, the motorman was not informed 
of and did not know what was in her mind.

I should tie sorry to decide anything which would deter a 
motorman who finds that a passenger has not got off the car 
at the stopping place at which he intended to alight, and is asked 
by the passenger, when the car has gone but a few feet lievond 
the stop]ling place, to let him get off, from complying with that 
request. To declare the law to be what the respondent's counsel 
contended it is would have that effect.

Magee, J.A., agreed with Ferguson, J.A.
Hodgins, J.A.:—I agree in the judgment of my brother 

Ferguson, upon the facts appearing in this case. I regard the 
stoppage of a street car, apart from statutory regulation or by-law, 
in the same way as the stoppage upon the highway of any other 
vehicle carrying passengers for the purpose of discharging them.
There may be circumstances, however, arising out of the traffic, 
the dangers at a particular point of stoppage, the condition of the 
passenger, or other causes, which might cast a duty on the driver 
greater than that which arose in this particular case. While, 
therefore, I agree in allowing the appeal, I do not consider that 
we are laying down any absolute rule which excludes, in each case 
as it arises, considerations such as I have pointed out.

J.A.

Hod gin*, J.A

Appeal allowed.
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SNELGROVE v. GARDEN.

Saskatchewan Court of Appeal, Haul tain, CJ.S., Newlands, La wont and 
HI wood, JJ.A. December 28, 1920.

Brokers ($11 B—12)—Property listed with two brokers—Information
CilVEX TO Pl'RCII ASER BY BOTH—EXCHANGE NEGOTIATED—COMMIS­
SION DUE.

In an exchange of lands, where one agent gives information in writ­
ing. and subsequently another gives the same information by taking one 
of the parties out to inspect the property, they both do the same work 
in a different way, and the former being first to do it, is entitled to the 
commission.

[Harnett v. Brown & Co. ( 1890),6 T.L.R 463; Millar Son <6 Co. v. 
Radford (1903), 19 T.L.R. 675; Robins v. Bees (1911), 19 O.W.R. 277, 
referred to. See Annotation, Real Estate Agent’s Commission, 4 D.L.R. 
631.]

Appeal in an interpleader issue to determine which of two 
defendants is entitled to be paid a commission on an exchange 
of certain lands. Affirmed by an equally dividede Court.

E. 8. Williams, for appellant.
T. D. Brou n, K.C., for respondent.
Haultain, C.J.S. :—This is an interpleader issue to determine 

which of the two defendants is entitled to be paid a commission 
by the plaintiff, Bateman, on the exchange of certain lands of 
Bateman’s for lands belonging to one Oliver. Both Bateman 
and Oliver had listed their properties for sale or exchange with 
each of the two defendants, who are “Real Estate Agents.” The 
first information about Oliver’s land was given to Bateman by 
Garden, who also first informed Oliver with regard to Bateman’s 
land. Having obtained Oliver’s name and address, together with 
a description of his land, from Garden, Bateman, who lived at 
or near Wolseley, informed him that he would come to Regina 
and look up the land. In the meantime Snelgrove had telephoned 
to Bateman, telling him that he had some land listed which he 
thought would suit him, and asked him to come to Regina. Bate­
man replied that he would come to Regina on the following 
Monday, February 9, 1920. Bateman accordingly came up to 
Regina on February 9, and was met at the station by Snelgrove. 
who took him out to the land which had been referred to in the 
telephone conversation. They went from Regina to Lumsdcn, 
where they were met by Oliver, who took them out to see his 
land. It was only after they had met Oliver and had seen the 
land that Bateman became aware that it was the same land which
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had been mentioned to him by Garden. As a result of this visit 
to Oliver’s land by Snelgrove and Bateman, Oliver went to 
Wolselev and looked over Bateman’s land, and an exchange of 
the properties was arranged and carried out.

On the trial of the issue the trial Judge found in favour of 
Garden, and the defendant Snelgrove now appeals.

SASK.

C. A.
Snelgrove

(i ARDEN.

11 hu I tain, CJ.B.

It is quite true that Garden was the first agent who brought 
Oliver’s property to the attention of Bateman, but in my opinion, 
the facts of the case do not shew that the transaction which was 
completed between Oliver and Bateman was the result of Gar­
den’s intervention. It cannot be said that Bateman went out to 
see Oliver’s place as the result of any information received from 
Garden. The visit of Snelgrove and Bateman to Oliver’s farm 
was entirely unconnected with anything done by Garden. There 
is no suggestion that Snelgrove took advantage of anything done 
by Garden, or that there was any double dealing on the part of 
Bateman. The facts of the case bring it within the decision of 
Barnett v. Brown d* Co. (1890), 6 T.L.R. 463, where Lopes, L.J., 
decided between agents that, where the first introduction resulted 
in nothing and the second resulted in a sale, the second agent 
was entitled to the commission.

In Millar, Son d Co. v. Radford (1903), 19 T.L.R. 575, it 
was pointed out by Collins, M.R., at 576, that :
the right to commission did not arise out of the mere fact that agents 
had introduced a tenant or a purchaser. It was not sufficient to shew that 
the introduction was a causé sine qua non. It was necessary to shew that 
the introduction was an efficient cause in bringing about the letting or the

See also Robins v. Ilees (1911) 19 O.W.R. 277.
In the present case it cannot be .< Jd that the introduction by 

Garden was even a causa sine qua non. His introduction had 
nothing to do with the exchange of the properties. Both parties 
had listed their lands with Snelgrove, and they were brought 
together and the exchange was effected solely through his efforts.

The appeal should, therefore, be allowed wdth costs, and the 
judgment below set aside and judgment entered for the appellant 
declaring him entitled to the amount of the commission paid into 
Court. The appellant is also entitled to his costs of trial.
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Newlands, J.A.:—This is an interpleader, and the facts are 
not disputed. The only question is, which of the parties, both of 
whom are real estate agents, is entitled to the commission from 
one Bateman for exchanging his farm, the west 1/^-21-17-10- 
W2nd, as part payment on a larger farm owned by one Oliver 
at Lumsden.

Garden was the first who was in communication with Bate­
man, and he gave him on a card the name of Oliver and a de­
scription of his farm.

Bateman went to Regina for the purpose of seeing the real 
estate agents with whom he had listed his farm for exchange, 
and took with him in his pocket the card Garden had given him. 
He intended to remain in Regina until he got a proposition that 
suited him, and during that time he was going to inspect Oliver’s 
farm. He was met at Regina station by Snelgrove, who took 
him out to Lumsden and shewed him Oliver’s farm, which he 
subsequently purchased ; giving his own farm as part payment.

When in Oliver’s house, Bateman says he realized it was the 
same place Garden had told him about, but he forgot he had 
Garden’s card with this information in his pocket.

The question is, which of these two agents first found the 
purchaser of Bateman’s farm?

Garden in his evidence says that he had intended going to 
Regina with Bateman to take him to Lumsden to see Oliver’s 
farm, but was prevented from doing so. If he had gone with 
him, and Snelgrove had met them at the station and had taken 
them to Oliver’s farm without their knowing it was that farm 
he was taking them to, I do not think it would be argued that 
by doing what Garden had undertaken to do, and was actually 
doing, he became entitled to the commission instead of Garden. 
Nor, if on the other hand, instead of going with Bateman, Snel­
grove had given Bateman a card with the same information on 
it as was on Garden’s card in Bateman’s pocket, and Bateman, 
not remembering the fact that he had Garden’s card with the 
same information, had gone to Lumsden and seen and purchased 
Oliver’s farm, could it be said that he was entitled to the com­
mission over Garden.
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Nor do I see that when one agent gives the information in 
writing, and, subsequently, another agent gives the same in­
formation by taking the purchaser out and shewing him the 
land and the owner, that he has done any more than the first 
agent, or that it can be said that the second agent first introduced 
the proposition to the purchaser.

They both did the same work, but in a different way. Garden 
was the first to do it, and he is therefore, in my opinion, entitled 
to the commission, and the appeal should, therefore, be dismissed 
with costs

Lamont, J.A. :—This is an interpleader matter. Bateman 
exchanged lands with one Oliver, on which exchange he admits 
he is obligated to pay a commission of $320. Both defendants 
are real estate agents, and both claim the commission. Bateman 
applied for an interpleader order and paid the money into 
Court An issue was directed to be tried to determine “which of 
the said defendants found the purchaser of the lands in question : 
West 1/^-17-21-10-W2nd (Bateman’s) and would therefore be 
entitled to the commission t ’ ’

Oliver was the purchaser. The question, therefore, is : which 
of the defendants found Oliver as a purchaser for the said lands! 
The trial Judge found in favour of Garden, and Snelgrove now 
appeals.

The sequence of events, as disclosed by the evidence, to my 
mind does not leave the matter in doubt. The defendant Garden 
had Bateman’s land listed for sale, but no sale seemed to be in 
sight. Bateman resided at Wolseley, as did also Garden. Snel­
grove resided in Regina. On January 19, 1920, Bateman saw 
Garden as he was leaving Wolseley for Regina, and asked him if 
it would be possible to trade his half-section for a larger farm. 
Garden replied that he would be in Regina over night, and if he 
found anything suitable would put him in touch with it. In 
Regina that night Garden met Oliver, who had a large farm near 
Lumsden for sale. They discussed selling or trading Oliver’s 
land. Garden says Oliver told him he would take something in 
trade for his land, and having Bateman’s half-section in mind, 
he gave Oliver full particulars of it, and received from him a 
full description of his farm near Lumsden, except that Oliver

SASK.

C. A.
Snelgrove

Garden.

New land», J.A.

Lamont, J.A.
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could not remember the section, township dr range, but he prom­
ised to send those on his return home. Oliver admits that on 
this occasion, in giving Garden the description of his land, he 
understood that Garden would use his best endeavours to effect 
an exchange of his land, “just the same as any other agent.” In 
reference to this conversation the trial Judge in his judgment 
says: “Garden saw Oliver in Regina and drew his attention to 
the fact that Bateman wished to make an exchange.”

On January 21, Garden saw Bateman and described Oliver’s 
place to him, but could not give the township and range. On 
January 29 Oliver wrote Garden giving him the legal descrip­
tion of his farm. This Garden received on Monday, February 2, 
and the same day saw Bateman and gave the description to him, 
and Bateman said he would go and see the place. Bateman hav­
ing mislaid this description, came back on February 7, and re­
ceived from Garden a small township card containing a de­
scription of the land and the name of the owner, and he stated 
his intention of inspecting the land the following week, which he 
in fact did.

On January 26 Bateman had written to the Snelgrove Land 
Co. asking them if they had anything in a mixed farming proposi­
tion that would take in exchange his half-section, and at the same 
time giving them a description of his land. The company re­
plied that they had taken the matter up with a party who would 
probably be in town the following week, and that Bateman might 
expect to hear from them about February 4. On February 5 or 6 
Bateman received a telephone message from Snelgrove that, “he 
had something that he thought would suit.” Bateman says that, 
before receiving the ’phone message, he had already made up his 
mind to go out and see Oliver’s land. On February 9 Bateman 
went to Regina, was met at the station by Snelgrove, and taken 
out to Oliver’s, whose farm had been previously listed for sale 
with the Snelgrove Land Co. At Oliver’s, Bateman says he told 
Snelgrove that he believed Oliver’s farm was the one Garden 
had directed him to come and see After inspecting the farm, 
and after Oliver had inspected Bateman’s farm, an exchange 
was effected.
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As to when he attempted to secure Oliver as a purchaser for 
Kateman’i land, Snelgrove gave the following testimony :

Q.—As far as Mr. Bateman, the plaintiff in this action, is concerned, 
he did not have from you the description of this land or the name of the 
owner of it until he came up here and went to Lumsden with you Y A.— 
No, he did not. Q.—And Mr. Oliver did not have any knowledge of Rate- 
man or Bateman’s farm until you got in touch with him when he came in 
to see you after you received this letter of January 26th? A.—I don’t 
think he had any knowledge of Bateman. I happened to mention his farm 
casually.

Oliver in his evidence stated that he never heard Bateman’s 
land mentioned until Bateman came to his place. This statement 
the trial Judge did not believe, as appears from the above quota­
tion from his judgment.

There is not an iota of evidence in the appeal book that 
Snelgrove ever approached Oliver as an intending purchaser of 
Bateman’s farm until February 9, when he and Bateman went 
out. He did not have Bateman’s land for sale until he got the lct- 
ter of January 26. Prior to that time Garden had called Oliver’s 
attention, as an intending purchaser by exchange, to the land. 
Bateman had actually left Wolseley and was on his way to inter­
view Oliver, for the purpose of making a deal if possible, when 
Snelgrove, who up to that time had not communicated with 
Oliver as an intending purchaser picked him up and took him 
the last half of the journey. Had Snelgrove not appeared on 
the scene at all, there does not seem to be much room for doubt 
that Bateman would have made the balance of the journey to 
Oliver’s alone, and would have concluded the deal just the 
same. Under these circumstances, I fail to see how it can be 
said that Snelgrove found the purchaser. The purchaser was 
already found, and Bateman was on his way to see him before 
Snelgrove made any move.

The appeal should, therefore, in my opinion, be dismissed 
with costs.

Elwood, J.A., concurs with Haultain, C.J.S.
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Appeal dismissed by an equally divided Court.
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Statement.

Supreme Court of Canada, Davie», C.J., Idington, Duff, Anglin, Brodeur and 
Mignault, JJ. December 17, 1920.

Taxes (§ III B—125)—Assessment of land—Ontario Assessment Act, 
R.S.O., 1914, ch. 195, secs. 40 (1) and 09 (16)—Principle govern-

The governing principle in assessing land under sec. 40 (1) of the Ontario 
Assessment Act, which enacts that “land shall he assessed at its actual 
value,” and under sec. 09 (16), which enacts that "the Court may in 
determining the value . . . have reference to the value at which 
similar land in the vicinity is assessed,” is to ascertain the actual value 
of the land and an assessment which is made entirely on consideration of 
the value at which other lands in the vicinity were assessed and where 
the actual value of the land being assessed was disregarded will he sent 
hack to have the assessment made on the proper principle.

Appeal from the ruling of the Ontario Railway and Municipal 
Board which set aside the assessment on appellant’s land made by 
the County Court Judge and restored the higher valuation of the 
Court of Revision. Reversed.

F. H. Chrysler. K.C. for appellant.
G. F. Henderson, K.C., for respondent.
Davies, C.J.:—This is an appeal by the owner of two parcels of 

land in the city of Port Arthur from a judgment of the Ontario 
Railway and Municipal Board reversing a judgment of the District 
Judge for Thunder Bay, which in turn had altered the judgment 
of the Court of Revision confirming an assessment of the lands 
in question.

The assessment of the two parcels of land had l>een fixed by 
the Court of Revision at $32,000 and $28,000 respectively, being 
at the rate of $300 per acre; the District Judge reduced these 
assessments respectively to $10,700 and $0,300 being at the rate 
of $100 per acre. The Ontario Railway and Municipal Board 
restored the assessment fixed by the Court of Revision, namely, 
$60.000, for the two parcels of land.

Unless it was clearly apparent that the Board from whose 
judgment this appeal was taken had erred in its conclusions 
either by adopting some wrong principle or in ignoring some right 
one, I would not be disposed even if I had the power, to interfere 
with its judgment.

They arc men of great experience in dealing with matters of 
the kind in question here and. as the hearing took place in Port 
Arthur where the lands are situate, 1 assume they would have 
an opportunity of insj'ecting them and those in the immediate
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vicinity and,, in this way, would t»e better qualified than we possibly 
could be to determine the actual value of the lands in dispute 
and the weight to be given to the evidence as to the assessment 
of these adjoining lands in deciding the actual value of those in 
question here.

It is contended, however, that the Board erred in that they 
disregarded the provision of the Assessment Act. R.S.O. 1914, 
ch. 195, sec. 40, sub-sec. 1, requiring the lands to be assessed at 
their actual value and in allowing undue weight to the evidence 
respecting the assessment of the lands of the same kind as those 
in question in the immediate vicinity.

The chairman of the Board, during the hearing of the apix-al, 
expressed himself strongly, more than once, to the effect that the 
Board’s duty was to find the actual value of the lands in question, 
and I find it difficult to reach the conclusion that he erred in giving 
undue weight to the assessments upon lands of the same kind in 
the immediate vicinity of those in question. He seemed fully 
to appreciate the finding of that “actual value” as the dominant 
and controlling factor in determining the amount at which they 
should be assessed.

But the evidence given before the Board wa most meagre and 
unsatisfactory as to this “actual value” and the Assessment Act, 
R.S.O. 1914, ch. 195, sec. 69, sub-sec. 16, expressly provides that, 
in arriving at such actual value, consideration might l>e given to 
the assessed value of lands of the same kind in the immediate 
vicinity of those in question.

Whether undue weight was given to this evidence of the 
assessed value of other lands of the same kind as those» in question 
in the immediate vicinity is very difficult to decide.

In view of the large amount involved and the very meagre 
and unsatisfactory character of the evidence of actual value 
given, some of my colleagues think that justice requires there 
should be a rehearing of the case by the Board and fuller and 
t>etter evidence given of the “actual value” of the lands which the 
Act requires. Under the circumstances, I am not disposed to 
dissent from such a disposition of the appeal.

I think we are all agreed that the actual value of the lands 
and that only can be assessed. That is the dominant and con­
trolling factor which must determine the assessment, and it would
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seem as if the assessor failed to appreciate the fact and did not 
bring liefore the Hoard the evidence necessary to enable it to 
find such actual value but relied too much upon the subordinate 
fact of the assessed value of adjoining lands.

Under all the circumstances I would agree to the reference 
back to the Board with instructions to take further evidence 
of the actual value of the lands in question, due regard lx»ing had 
to the assessment values, unappealed from, of the lands of a similar 
kind in the immediate vicinity of those in question, in order to 
arrive at the actual value of those in question.

It must not be assumed however, by this reference back to 
the Board to fix the assessment upon the “ictual value” of the 
land, that the statutory direction in arriving at that actual value 
to consider the assessed values of similar la ids in the immediate 
vicinity or those under consideration, is to be ignored. On the 
contrary, these values must have due consideration and weight, 
but they wrere evidently not intended by the legislature to be 
the sole or even the controlling factor in determining the actual 
value of the lands being assessed, but simply a., one item of evidence 
in reaching that actual value which had to be cons.dered.

Idington, J.:—The anpelhnt is a non-resident owner of two 
parcels of land situated in Port Arthur, one of 107 acres and the 
other of 93 acres, separated only by a highway running between 
them, and thus together forming a rectangular block of 200 acres.

The respondent is the Assessment Commissioner of Port Arthur 
wno had these parcels placed on the .aid city’s assessment roll at 
an assessed value of $300 an acre.

The said owner appealed from said assessment to the Court 
of Revision for the municipality, which dismissed his appeal.

He then duly appealed to the Judge of the District Court of 
the Provisional District of Thunder Bay, who, after hearing 
evidence (whic.i for some reason or want of reason is not before 
us) allowed the appeal and reduced the assessment to $100 an 
acre.

It does appear from notes of his finding that appellant had 
called two witnesses well acquainted with the 1 .nds in question 
for many years, and well qualified to speak on the subject of real 
estate values in the part of Port Arthur in question, who put tin 
value of the whole possible farm land, undrained, at $75 to $100
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an acre. One ol these men speaking from person il experience, 
indicates it would cost more to drain and clear and make* pro­
ductive than it would lie worth.

The Judge say Royds did not call any witnesses.
And then th° Judge closed his remarks thus:—
In my opinion, the value put by Mr. .Schwigler and Mr. Tomkin is alto­

gether too high, and I cannot see where any owner can put these swamps and 
muskegs to any use that would justify such a value. But on their evidence 
I fix the assessment at $100 per acre and it is reduced accordingly.

From that judgment the respondent herein appealed to the 
Ontario Railway and Municipal Board, which reversed same and 
restored the assessment made by said respondent.

The record of the proceedings before us indicates that counsel 
appeared respectively for the appellant then, now' respondent 
herein, and for the respondent then, now the appellant herein. 
Yet the proceedings were opened by Royds in person without 
being sworn, so far as appears, though in regard to any others 
called as witnesses the record indicates that each man so called 
was sworn.

He began thus:—
As shewn on the blue print submitted, the parcels marked in red ink, 

1, 2, 3, 4, 5 and 6, form assessment subdivision 22, and parcels numbered in 
red pencil 7, 8, 9, 10, 11, form assessment subdivision 32. We do not intend 
in this particular apjieal to burden this Court with witnesses regarding the 
valuation. We do not wish to take up that matter at present, because as 
you know since the war these things differ considerably, and we are going to 
appeal to you as a matter of equity in the assessment of this property.

The Chairman: The reduction as made by the Judge stands unless we 
are satisfied that its actual value is more than the value fixed by him.

Passing that perfectly correct ruling of the chairman, without 
heeding it, Royds launched out into something unusual on the 
part of a witness, and which is somew hat difficult to understand, 
but incidentally discloses, if it means anything, that he had in 
mind to compare adjoining or adjacent blocks of land ( which had 
been subdivided and partly built on, extending over a wide stretch 
of such neighbouring territory) with these uncleared, unbroken, 
unimproved non-subdivisions nowr in question.

He apparently conceived the idea of selecting such improved 
subdivisions into small lots (assessable to different owners) and 
making a total estimate of the whole of such assessments, and then, 
computing the entire acreage of each of such tracts so selected, 
divided the total assessment of each by its acreage so ascer-
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own mind that lie had made an equitable assessment.
The only vacant unsubdivided block considered at all lay 

nearer the centre of the city and hence furnished no basis for a fair
Idington, J. comparison based on acreage.

He was asked, before he got stalled very far, as follows:—
To the Vice-Chairman: Q. Is this property marsh lands? A. No. It 

is straight back nearly directly west from the post office. There is one lot on 
each side of the Dawson Road. The assessment against parcels 1 to 6 at the 
time it was purchased by the owner were approximately 810,000; that was 
in 1895.

To the Chairman: Q. That is the aggregate assessment? A. Yes, in 
1895, and the aggregate assessment of that subdivision 22 at the present time 
is $636,275.

To Mr. McKay: Q. What do you mean by subdivision 22? A. The land 
west of High Street to the city boundary, subdivision 2 of Ward 2. That is 
the assessment for the whole subdivision. It was assessed for $10,100 in 1895. 
Parcels 7 to 11 were assessed approximately at $7,000 in 1895, and t he assess­
ment in 1919 was $331,810. I have taken the whole block of land so as to make 
the assessment appear more equitable, and I have taken the total assessment 
against these lands.

To the Chairman: Q. It is actually assessment by subdivision lots? 
A. Yes, but I have apportioned it out in the whole acreage, including streets, 
lots and everything.

One and another asked questions but the results may be just 
as inaccurate as when he denied the fact of those lands being marsh 
lands.

I doubt if he really intended to swear as it reads, for if any­
thing is clearly proven in the case, these lands in question are 
largely marsh lands.

Possibly his mind was running on his preconceived notion of 
the other tracts he was speaking of a minute later. If so then 
there was no fair comparison possible between the subdivisions 
he referred to and the unsubdivided lands in question and, for 
the purposes of this appeal, that is all that need concern us.

He seems aggrieved that appellant has not improved and 
subdivided his lands, although, from all that appears, subdivision 
within the city's bounds seems to have run, as elsewhere, far 
beyond the bounds of prudence.

The only other evidence, if this and such like irrelevant talk 
can be called evidence, given on behalf of appellant before the 
Board appealed from herein, was a single witness who was called
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to prove that in 1911 or 1912 ho tried to buy the land in question 
from the appellant and he refused to consider any offer as he had 
determined to keep his land for some relative, although the said 
witness tried it on by steps up to $20,000 or $30,000 and even 
$50,000. The latter figures evidently I suspect, were a joke.

That witness on cross-examination testified as follows:—
Q. You anticipated making a large profit? A. We wanted a subdivision 

and we wanted to divide it up. It was close to the town, and the extension of 
the railway out that way would make it a marketable property, if we spent a 
little money on it. Q. What did you reasonably expect to make over your 
figure of $50,000? A. I could not tell you that now. This was a long time 
ago. Q. Would you give that for it now? A. No. Q. At what price did you 
anticipate putting the individual lots on the market? A. We had not made 
up our minds; we would figure that out. We would fix a price according to 
what it would cost, but Mr. Dreifus would not commit himself to any price 
and we had to give him up. We corres|>onded with him for about two years. 
He would not answer a letter for a long time after we had written him.

The respondent would not venture to swear that the land 
in its present state and in the state of the market when the assess­
ment was made, was worth, in the market, what he had assessed 
it at, or to name a price.

His appeal ought, I respectfully submit, instantly to hav 
been dismissed for w ant of evidence, but it was not.

The now appellant, therefore, was driven to calling three 
witnesses who demonstrated by facts that the judgment of the 
District Judge could not have tieen disturl ed by raising the assess­
ment above what he had fixed.

The ruling which followed, and is now appealed against, 
would maintain any assessment, no matter if double or treble 
the actual value, so long as it could l>e argued that some other 
property was assessed in like manner illegally and improjerly J eyond 
its value on same assessment roll and hence must be upheld.

Th it is not the meaning of the words “And the Court may, in 
determining the value at which any land shall be assessed, have 
reference to the value at which similar land in the vicinity is 
assessed,” interjected in 1892 into the section from which the 
sec. 69, sub-section 16 R.S.0.1914, cn. 195, relied upon, has come.

In the Assessment Act the predominating clause is that in 
which, as the chairman of the Hoard reiieatedly suggested in the 
course of the proceedings, the actual value is made the rule to lie 
observed.

4—57 D.L.B.
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To reject this api>eal would revolutionise the whole juris­
prudence established by many decisions during the 28 years since 
the embarrassing subsidiary paragraph relied ujxm was quietly 
introduced so long ago as 1892, and enable municipalities to 
defeat through compliant assessors the very fundamental principle 
of the Assessment Act.

Instead of the resitondent bearing the onus of proof in such an 
appeal as before the Board, it was the duty of the appellant assessor 
to have established by evidence that the actual value of the land 
in question had been that set down on the roll. If the practice 
had been adopted of re|X)rting the evidence given Itefore the 
Judge from whose judgment the appeal was taken, so that the 
Board could read it, that n ight not be necessary. Assuming, 
however, as appears herein, that it formed no part of the record 
before the Board, then clearly the appellant on a re-hearing must 
bear the burden I indicate; in same manner as an appellant to 
the Court of Revision must l>ear the burden of proving the assessor 
in error.

Then, if that primA facie is so established, the onus of proof 
may be shifted to the resjwndent.

It does sometimes so happen that the conflict of evidence 
renders it difficult to determine. The actual difference of opinion 
so made to appear may 1 e slight and in such a case I conceive the 
change of 1892 was designed to permit the appellate Court to refer 
to the roll as an element to help to a solution of such a problem 
as thus presented.

It was never conceived that it should t>e taken as the sole 
guide, but only as a factor in the last resort to avoid, by the 
allowance or disallowance of the appeal, unjust consequences of 
disturbing a roll clearly founded on the strictest effort to give full 
force and effect to the imperative requirement of the Act that 
land, unless in the excepted cases, had lieen set down at its actual 
value.

A roll that its maker does not pretend to have been so made 
out is not available for any such purpose.

It certainly is remarkable that in a city of the size of Port 
Arthur not a single person could be brought to say the assessment 
was right on the basis of actual value.
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The pretence that there are no sales rather tends to she*' there 
is no value. Of course we ought to know that such is not the ease.

It may well lie that the actual value is low, indeed very low, 
and, if you will, unexpectedly so, but whatever it is, according to 
the judgment of witnesses competent to speak, their evidence must 
lx» the guide.

The absurdity of bringing forward evidence of a refusal to sell, 
or worse still, of such a refusal in 1911 and 1912 when everyone 
knows that estimated values then and eight or nine years later 
are not identical, tends to shew, on reN]xmdent’s part, a rather 
perverse way of looking at things, which, 1 submit, should not lie 
encouraged.

The appeal should tie allowed with costs herein and liefore 
the Board appealed from, and the judgment of the District Judge 
tie restored.

Duff, J.:—Sec. 40, sub-sec. 1, should tie read with sec. 69, sub­
sec. 16, of the Assessment Act, R.S.O. 1914, ch. 195. Reading the 
two provisions together I can entertain no doubt that the rule 
given by them as the rule governing the Court ot Revision in 
hearing and determining an assessment apjieal is that the assess­
ment is to tic determined by the actual value of the land and that 
for the purpose of arriving at the actual value of ttie land the Court 
may refer to the assessment of land in the vicinity “similar” in 
character and consider the value of such land as manifested by the 
assessment. It is not necessary to attempt for the purposes of 
this appeal any definition of the phrase1 “actual value” as employed 
in this statute. It is very clear to me that the Board has proceeded 
upon the theory that the enactment of sec. 40, sub-sec. 1, is modified 
by that of sub-sec. 16 of sec. 69 and that the actual value for the 
purpose of assessment may lie something other than the actual 
value in fact, the determination of which is governed by the 
practice of the assessor as applied to similar lands in the vicinity. 
This I think is an erroneous view. The governing enactment is 
that of sec. 40, sub.-sec. 1, and the rule laid down by sub-sec. 16 
of sec. 69, is a subsidiary rule which has been enunciated with the 
object of facilitating the application of the governing rule. The 
assessment of other lands may be referred to for the purpose of 
ascertaining the actual value, that is to say as affording some 
evidence of the actual value but only for that purpose.
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The appeal should be allowed and the matter referred hack 
to the Board to enable them to determine the assessment in accord­
ance with this principle.

Anglin, J.:—The following concluding paragraph from the 
opinion of its chairman contains the basis of the decision of the 
Ontario Railway and Municipal Board allowing an appeal in this 
case from the District Court Judge.

The chief reliance of the appellant is the provisions of sec. 69, sub-sec. 16, 
of the Assessment Act which so far as material reads “the Court may, in 
determining the value at which any land shall be assessed have reference to 
the value at which similar land in the vicinity is assessed.”

Under the authorisation of this provision, the appellant shewed that 
parcel 4, the unsubdivided block above referred to, is assessed to a resident of 
Port Arthur at $400 an acre; parcel 6, the subdivided parcel above referred to, 
is assessed in the aggregate at $425 per acre; parcel 7, a subdivided parcel 
lying west of parcel 8 and further than it from the centre of the city is assessed 
in the aggregate at $400 i>er acre. No satisfactory proof was given that the 
character and quality of the land embraced in parcels 5 and 8 were materially 
different from the land in parcels 4, C and 7.

From this evidence the Board has reached the conclusion that there is 
not such a disparity in the value of parcels 5 and 8 as compared with parcels 
4,6 and 7, as to warrant the reduction made by the learned District Judge, and 
in the opinion of the Board the assessment as confirmed by the Court of 
Revision should be restored.

The princ iple involved in this passage is in my opinion clearly 
erroneous. If it does not entirely ignore the paramount provision 
of sub-sec. 1 of sec. 40, of the Assessment Act—that “land shall 
be assessed at its actual value” it at least treats as dominant a 
subordinate clause of sec. 69 (sub-sec. 16) w hich permits the Court 
of Revision “in determining the value at which any land shall be 
assessed (to) have reference to the value at which similar land 
in the vicinity is assessed.”

Moreover this latter provision rests on the assumption that 
the assessment shall have been made on the basis directed by the 
Act, i.e., that land shall be assessed at its actual value. The 
evidence of the assessor Royds shews that the roll in this instance 
was not so prepared—that his idea in making his valuations was 
that there should be such relative uniformity of assessment that 
the burden of taxation “should be borne in an equitable manner” 
—that a person situated as is the appellant “should be at least 
willing to contribute his equitable share w ith the people who gave 
his land the value it has.” Royds* evidence as a whole demon­
strates that in preparing the assessment roll his purpose was not
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to assess land at its actual value, but rather to assure what he 
deems equality of assessment, regardless of actual value. The 
assessment of similar lands in the vicinity of those of the appellant 
therefore do not in this case afford the criterion of value which the 
Legislature doubtless had in view when it provided that reference 
might be had to them by the Court charged with “determining 
the value at which any land shall be assessed.”

With great respect, the Hoard appears to have restored the 
original assessment of $300 an acre, which the District Court 
Judge had reduced to $100, solely because “there is not such a 
disparity in the value of parcels 5 and 8 (the subject of the assess­
ment under appeal) as compared with parcels, 4, (i and 7 (similar 
land in the vicinity) as to warrant the reduction made by the 
learned District Judge.” The Hoard would seem to have taken 
the assessment of these neighbouring lands assumed in the absence 
of evidence to the contrary to be of the same character as con­
clusive of the valuation that should be put upon the lands of the 
appellant for the purpose of the assessment roll. Actual value, 
of which there was some evidence, seems to have been wholly 
disregarded. The decisions of this Court, Roman Catholic Arch. 
Corp. of St. Boniface v. Transcona (1917), 39 D.L.R. 148, 56 Can. 
S.C.R. 56, and Rogers Realty Co. v. Swift Current (1918), 44 
D.L.R. 309, 57 Can. S.C.R. 534, seem to me to be in point.

I would allow the appeal with costs and set aside the order 
of the Hoard. Although at first disposed to restore the order of 
the District Court Judge, which there is evidence to support, I 
think on the whole the better course is to exercise the power 
conferred by sub-sec. 2 of sec. 41 of the Supreme Court Act, 
as enacted by 8-9 Geo. V. 1918 (Can.), ch. 7, and remit this case 
to the Ontario Railway and Municipal Hoard in order that it may 
fix the assessment of the actual value of the land as prescribed 
by sec. 40, sub-sec. 1, of the Assessment Act.

Brodeur, J. (dissenting).:—I am not satisfied that the Ontario 
Municipal Board have based their decision on some erroneous 
construction of the law.

The law requires under the Assessment Act, R.S.O. 1914, 
ch. 195, sec. 40, sub-sec. 1, that land should “be assessed at its 
actual value.”
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The land in question covers a somewhat large area in the midst 
of the city of Port Arthur, and has belonged for a great number 
of years to the appellant, who apparently keeps it for a relative 
to whom he projjoses to leave it in the future.

It is not subdivided into town lots.
Some years ago the appellant had the opportunity of selling 

this land for $50,000 and he would not consider favourably such 
an offer. The land is assessed at alxmt that sum.

The evidence is conflicting. Some witnesses sav the property 
is not worth more than $100 an acre. On the other hand, it is in 
evidence that it is worth far more than that. The members of the 
Hoard held their sittings in the locality and saw the land and could 
make as good an estimation as these witnesses. They came to 
the conclusion that the property should be assessed at $300 an 
acre. They base their judgment on a case of Lake Simcoc Hotel 
Co. v. Barrie (1916), 11 O.W.N. 16, or at least they refer us to 
the decision in that case.

In that case of Lake Simcoe, it is stated that value alone is to 
be considered in making assessments and it is added also that the 
proper guide is to be found in sec. 69, sub-sec. 16, of the Assessment 
Act, providing that the Court may in determining the value at 
which any land shall be assessed have reference to the value at 
which similar land in the vicinity is assessed.

In the present case, the land not being on the market, we have 
no sale price to guide us. It does not give any revenue; and we 
cannot then have reference to the returns to determine the value 
The Board considered the assessment at which the lands in the 
vicinity were assessed. Different groups of lots of lands were 
formed for making the comparison; and it was found that these 
adjoining proj>ertie8 were assessed at four and five hundred dollars 
an acre.

It seems to me that the appellant, in these circumstances, 
cannot complain of the decision of the Board which assessed its 
land at $300 an acre?

If I could read in the decision of the Board that they had 
disregarded the actual value of the land and had based their 
valuation only on the neighbouring property I would decide in 
favour of the ap]>ellant. But as they failed to find out by sales.
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by the income or bv other means the actual value of the property, 
and as the evidence of value given bv witnesses was “little more 
than guesses," they found in the value of adjoining properties a 
guide which the law itself declares could 1m* considered.

The appeal should be dismissed with costs.
Mignault, J.î—The only ground on which this Court has 

jurisdiction to vary the valuation of property assessed, is that the 
Court appealed from has proceeded upon an erroneous principle 
(sec. 41, Supreme Court Act). So on this appeal from the ( ntaiio 
Railway and Municipal Hoard, which is the Court of last resort 
in the Province of Ontario on matters of assessment, it must be 
shewn that the board, in allowing the appeal of the present res­
pondent from the judgment of the District Judge, has proceeded 
u|>on an erroneous principle.

There is no doubt that the respondent urged an erroneous 
principle before the Hoard when he contended that because of 
municipal requirements the city of Port Arthur had to have a 
certain amount of revenue and that therefore equity of assessment 
(whatever that may mean) would Ik* the fair way. Hut the Hoard 
does not appear to have proceeded on any such ground, so it is 
unnecessary to consider it.

However, the Hoard clearly bases its judgment upon sub-sec. 1(5 
of sec. 69 of the Assessment Act, R.S.O. 1914, eh. 195, which says :

In other cases, the Court, nfter hearing the complainant, and the assessor, 
or assessors, and any evidence adduced, and, if deemed desirable, the person 
complained against, shall determine the matter, and confirm or amend the 
roll accordingly. And the Court may in determining the value at which env 
land shall he assessed, have reference to the value at which similar land in the 
vicinity is assessed. And in all cases which come before the Court it may in­
crease the assessment or change it by assessing the right person, the clerk giving 
the latter or his agent 4 days’ notice of such assessment, within which time he 
must appeal to the Court if he objects thereto.

The governing provision in the Assessment Act is sec. 40, 
sub-sec. 1, which is as follows: “Subject to the provisions of this 
section, land shall be assessed at its actual value.”

Section 40, which lays down an imperative rule, is among the 
provisions of the Act concerning the valuation of lands, while 
sec. 69 is in the part of the statute which deals with the Court 
of Revision. Subsection 16 of sec. 69 is clearly permissive onlv, 
and allows the Court, before which an appeal against the assess-
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ment is taken, to have reference, in determining the value at which 
any land shall be assessed, to the value at which similar land in 
the vicinity is assessed.

Thus the imperative rule is that land shall be assessed at its 
actual value, and that rule is binding on the Court. Hut in 
determining the actual value of the land, the Court may have 
reference to the value at which similar land in the vicinity is 
assessed.

Careful reading of the reasons for judgment of the chairman 
of the Board, has convinced me that undue prominence was given 
by the Board to sub-sec. 16 of sec. 69, while the imperative rule 
of sub-see. 1 of sit. 40 was apparently lost sight of. Evidence 
of the actual value of the land was given before the Boaid, but 
this evidence was dismissed with the remark that “in view of the 
fact that there is no movement in properties of this kind at present 
or indeed since before the war, such estimates of value can lx* 
little more than guesses.”

Other facts were also relied on by the learned chairman, such 
as the assessment of the two parcels in question in 1915 at 8104,500 
without protest, and the further fact that when asked whether he 
would take $50,000 for the property some 8 or 9 years ago. the 
api>ellant statwi that he did not wish to sell and was holding the 
lands for a relative. It is noticeable that Meikle, who testified as 
to this conversation with the appellant, savs, in answer to a question 
put to him by the respondent’s counsel, that he would not give 
that price for the property now. And the silence of the appellant 
in 1915 is certainly not conclusive against him when he protests 
the assessment in 1919, although it is possibly a circumstance to 
be weighed.

I have therefore come to the conclusion that instead of con­
sidering what was the actual value of the land, the Hoard based 
its judgment, to the exclusion of evidence of actual value, 
on sub-see. 16 of sec. 69, which merely permits the Court 
in determining the actual value, to have reference to the value 
at which similar land in the vicinity is assessed. Giving to this 
provision the prominence which the Hoard gives it, practical 1> 
nullifies the imperative rule of sec. 40, sub-sec. 1, and makes it 
ically th(* dominant rule, instead of being, what it is, a guide to 
the Vou t in determining the actual value. The result is that
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evidence of actual value was disregarded, and the assessment of 
similar land in the vicinity was considered as the controlling 
element in the passing on the appeal from the District Judge, 
whose judgment was based on evidence of actual value.

11 agree that the case should be referred back to the Board 
in*order that it may determine what the assessment of these lands 
should be according to their actual value as required by the Assess- 
ment'Act. To that end the appeal should be allowed with costs.

Appeal allotted.
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Mignault, J.

M UNROE ?. GRANT. N. 8.
Nova Scotia Supreme Court, Harris, C.J., Jiussell, Lonylcy and Chisholm, JJ.

January i /, (Mi, ( •
Mortgage (§ I B—8)—Deed absolute in form—Agreement or even 

date—Construction—Deed operating ah mortgage.
The defendant, J. Albert Grant, and others by deed conveyed to the 

plaintiff, George 10. Munrov, and Donald Grant, deceased, from whom the 
plaintiff Sophia Grant derives title, certain lands and premises and also 
rents and royalties accruing to the grantors under the terms of a lease 
made between then selves and the biclou Charcoal Iron Co. The deed 
is absolute in form ami the consideration is expressed to be $16,(KM).
An agreement of even date with the deed and reci ing the fact of the 
execution of the deed was also executed; and the plaintiffs rely upon tlie 
agreement to shew that the deed though absolute in form waa,as to the 
sum of $4,127, part of the consideration, intended to operate as a mortgage.
The trial Judge held that thedocun ente read together \es:ed the property 
described in Munroe and Grant, and that the deed and agreen cm did not 
create a mortgage to secure the payn ent of the cash advanced by the 
said par ies.

The Appellate Division held, Russell, J., dissenting, that the deed was, 
as to the $4,127, a charge upon the land and granted the usual on 1er for 
foreclosure.

|See annotations: “Conveyance absolute in form, creditor’s action 
to reach undisclosed debtor,” 1 D.L.lt. 76; and “Competency and 
sufficiency of parol evidence for the purpose of shewing that an instru­
it ent pur|M>r'ing to be a deed was intended to operate as a mortgage,’'
29 D.L.H. 125.)

Appeal from the judgment of Mellish, J., dismissing with statement, 
costs plaintiffs’ action as mortgagees of lands l>clonging to the 
defendants by virtue of an absolute deed which was intended as 
a mortgage. Plaintiffs claimed payment of a balance alleged to 
be due or in default sale or foreclosure or possession. Reversed.

11. A. Henry, K.C., and //. K. Fitzpatrick, K.C., for apjxdlants.
John Doidl, for respondents.
Harkis, C.J.:—By a deed dated September 19, 1896, the Harm,cJ. 

defendants conveyed to Donald Grant and the plaintiff, George 
E. Munroe, their heirs and assigns, certain lands at Bridgeville 
in the county of Pictou in consideration of the sum of $10,000.
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Bv mi agreement of the same date betwem the same parties 
this deed is revited and provision is made for the payment of the 
$10,MM) consideration by the gran tees to the grantors. There 
were judgments outstanding against the male grantors or some of 
them for sums aggregating $4,127 and the agreement, provided 
that this amount should be advanced by the grantees to pay o!T 
these judgments and tin* male grantors were to convey to the 
grantees “by way of mortgage as security for said sum all their 
jjersonal property ami chattels;” and the agreement provided that 
“said chattel mortgages shall be released wlrn said $4,127 me 
paid to the parties of the first- part as provided hereinafter.”

The lands conveyed were supposed to contain valuable iron 
ore and the minerals therein were then leased to the Pictou 
Charcoal and Iron Co., upon certain rents and royalties, and 
the agreement referred to provided that the balance of the con­
sideration for the deed-—apart from the $4,127—should lie 
contingent upon the rents and royalties and should only lie payable 
to the grantors from time to time as the rents and royalties were 
received. The agreement also provided that when the grantees 
had received the whole $10,(MM) out of the rents and royalties they 
were to reconvey the lands to the grantors or their wives reserving 
certain mining rights to themselves. In the meantime the use 
of the lands was reserved to the grantors.

The grantees also had the right to recoup themselves for the 
$4,127 out of the rents and royalties upon which it was made a 
first charge, concurrently with another sum which had previously 
been made a charge upon the rents and royalties in favour of one 
Lithgow.

The $4,127 was advanced and paid by the grantees and they 
received $1,513.64 out of the rents and royalties and then the 
mines ceased to be operated and have been idle for many years. 
The grantees now bring an action claiming the deed and con­
veyance to be a mortgage and security for the $4,127 and they ask 
for foreclosure and sale.

The trial Judge reached the conclusion that the $4,127 was 
not repayable except out of the rents and royalties and was not 
secured on the lands and premises and he dismissed the action, 
and then* is an ap|>cal from his decision.
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It must at once l e admitted that the question, which is purely 
one as to the construction of the agreement, is a difficult one. 
Taking the whole document into consideration I have reached 
the conclusion that the $4,127 was a charge upon the lands.

The $4,127 was a charge on the lands at the time of the con­
veyance and the plaintiffs advanced the money to pay off the 
judgments. Apart from the agreement they would have 1 mi 
entitled upon making the payment to he subrogated to the lights 
of the judgment creditors. There is nothing in the agreement 
taking away this right, hut on the other hand there is a provision 
that the male grantors shall convey to them “by way of mortgage 
as security for said sum all their |K*rsonal property and chattels.”

There is also a provision in sec. 10 of the agreement with 
regard to interest being payable at the rate of 7C/ on $4,000 which 
can only he referable to this amount of $4,127.

I cannot see any reason why the lands themselves —as dis­
tinguished from the mineral rights—were conveyed to the plaintiffs 
unless it was as security for this advance.

The whole object apart from this could have lieen accom­
plished by leaving the title of the land in the grantors and vesting 
the mineral rights in the grantees.

The result of the decision of the trial Judge is to leave the 
legal title to the lands as well as the mineral rights in the plaintiffs 
and the use of the lands in the defendants. The plaintiffs have 
only paid out the $4,127 and have received hack $1,513.64. The 
balance of the consideration they have never paid and never 
will pay, because the mineral rights an* worthless. It seems 
jierfectly clear that if the lands were worth more than the balance 
due the plaintiffs on the advance of $4,127, the defendants would 
under the circumstances he allowed to redeem; and we cannot 
construe the agreement differently because the lands .ire worthless.

It is suggested that there is no covenant to repay the $4,127. 
Thera would be no written covenant in the case of any absolute 
deed which might under certain circumstances be construed in 
equity as a mortgage, and here, of course, if the chattel mortgages 
had been given they would have contained a covenant for payment. 
The absence of a covenant does not seem to Ik* by any means 
conclusive. Nor does the fact that no time is fixed for repayment. 
Under the eireumstan<‘es it cannot be said that a reasonable time 
has not elapsed.

N. 8.
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I would allow the appeal and grant the usual order for fore­
closure with costs hero and in the Court below.

Hi SNELL, J. (dissenting):—The question to lie decided in 
this c.ise arises out of transactions connected with a mining prop­
erty which seems to have included some lots of land as well as the 
rights conferred by the mining lease. There was a deed of the 
pro|x‘rtv absolute in form from seven grantors to two grant*-es 
one of whom and a party claiming as heir at law of the other 
are the plaintiffs in the action. The consideration of the deed is 
$16.000, but it is contended that, as to $4,127 of this amount 
the deed must lie construed as a mortgage to secure the re] my ment 
of the amr int. If that sum stood by itself and were loaned by 
the grantees to the grantors and nothing more were known of the 
matter the deed would l>e const rued as security for the loan. But 
in the present case there is an agreement contemporaneous with 
the deed, executed lietween the same jmrties as those named in 
the deed, except that the mime of one of the several wives named 
in the deed is omitted. The nature of the transaction must, 
therefore, be determined by construing the deed and the agreement 
together in the light of what we know of the circumstances of the 
case which are very imperfectly presented. The agreem lit makes 
the payment of the purchase money, with the exception of the 
$4,127, payable only in the contingency of the amount l>eing 
realised from the royalties derived through the ojieration of the 
mine. It recites that three parties named in the agreement an* 
entitled to an undivided fifth interest in the property and that 
the projiertv is to l>e held in trust for them and the rents and 
royalties jrnid over to them to the extent of their interest. It 
further provides that the grantees in the deed, who, except as 
aforesaid, are the parties of the first part in the agivement, shall, 
ujion the execution of the agreement, pay C. E. (irant the sum of 
$4,127, which jiayment is to lie concurrent with a jiayment of 
$6,000 or whatever balance thereof may lie due to John Lithgow 
of Halifax. The relation of (’. E. Grant to the matter is not 
explained, but I should eonjecture from the identity of the figures 
that it was for the punxise of paying her that this sum was 
advanced by the grant<x*s in the deed. No explanation is forth­
coming as to the provision that three-fifths of the rents and 
royalties are to lx* appropriated towards the payment of Lithgow
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and only one-fifth towards the liquidation of the $4,127 payable to 
C. E. (Irant. The grantors in the deed are to have the use and 
occupation of the lands with the exception of the mines and 
minerals, free of rent or charge for such occupation and when the 
full amount of the consideration has lieen realised part of the land 
is to go to C. E. Grant and part to M. A. Grant, provided tluit 
it is expressly understood that the parties of the tiret ]>art, who 
are the grantees in the deed, reserve to themselves their heirs and 
personal representatives the mine and minerals, etc., except as 
provided in a subsequent imragraph under which at the expiration 
of 2 years after the whole sum of $16,OCK) has been realised from 
the mine and also interest at 7% on $4,000, the said parties of the 
first part shall reconvey to M. A. Grant the one undivided fifth 
share in the mine.

The provision that I have just referred to is not commented on 
by the trial Judge, but it seems to me to completely dispose of the 
contention that the deed should be construed as a mortgage. 
Why should the mine with its veins, lieds, seams, etc., liecome the 
absolute property of the grantees if the conveyance is merely a 
mortgage to secure the advances? When the “consideration” 
is paid, that is when the loan, as this “consideration ” is contended 
by the plaintiffs to lie, is repaid, the property conveyed by way 
of security should go back to the grantors. If „ lie said that the 
document is a mortgage as to the $4,127 but an absolute con­
veyance as to the balance of the consideration I can only say that 
such a mixture is outside of my experience and seems to me a 
legal impombility.

There are sundry other provisions in the agreement which 
need not l.e referred to with the exception of one alniut to lie 
noticed. I have probably made a fuller reference to the agreement 
than was necessary, but mv purpose in doing so is to lay the ground 
for the conclusion that the parties have by their own agreement 
fully expressed their intentions with reference to the transaction 
and the nature and extent of the various rights which were meant 
to be created, so that there is really no field left for the operation 
of the familiar principle under which, in the absence of an agree- 
ment such as we have here, an Equity Court, on proof that a loan 
has liccn made, will construe an absolute deed into a mortgage.

There is a provision that certain of the grantors in the deed, 
not all of them as the trial Judge points out, shall, in consideration
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of the advance of $4,127 make a chattel mortgage of their personal 
projjerty aw security for said sum which shall l>e released when 
the said sum of $4,127 is repaid to the grantees in the deed. The 
chattel mortgage was never made. But counsel for the plaintiff 
bases on this provision an argument that the $4,127 was a loan 
to be repaid by the borrowers and that the deed must therefore 
Ik* construed as a mortgage. I agree with the trial Judge that 
this provision as to a chattel mortgage must in view of all the 
other features of the transaction Ik* construed to mean that these 
intending mortgagors were willing to give security that the miné 
would Ik* sufficiently productive to enable the parties who had 
advanced the $4,127 to get back their money in the way provided 
for in the agreement, that is, from the operation of the mine.

The trial Judge makes the same suggestion with reference 
to the provision for the assignment in a certain event of certain 
shares in the capital of the Piet ou Charcoal and Iron Co., but 
that explanation docs not seem to be required. The grantees are 
only to hold these as security for Christie E. Grant.

On the whole I must say that the documents and the oral 
evidence shed a very imjM*rfect light upon the precise nature 
of the transaction. The best conjecture I can make is that 
the original owners of the property were anxious to raise money 
for its development and the plaintiffs were willing to invest 
that it was the ex]M*ctation of all the parties that the property 
could Ik* made to pay, that the plaintiffs furnished ready money 
to the amount of $4,127 on which they were eventually to receive 
interest at 7%, that the property was to be worked until $16,000 
had been realised from the rents and royalties, that the surface 
proiK*rty should then Ik* conveyed to Christie E. and M. A. Grant, 
and the mining rights were to be the property of the plaintiffs 
absolutely. The motive of the plaintiffs for advancing the 
$4,127 was that they should eventually become the owners of the 
pro|K*rty with 7% interest tiesides on their investment. All 
these expectations have l>een defeated by the comparatively 
unproductive nature of the probity and there must Ik* some 
proceeding available for winding up the business and distributing 
the losses, but there is no evidence upon which the transaction 
can Ik* construed into a loan on mortgage.

The appeal must, I think, be dismissed.
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Longley, J., concurs with Harris, (\J.
Chisholm, J., (after setting out the fact? :—The agreement, 

as already stated, recites the making of the deed, and the 
amount of the consideration, namely, #16,000. Of this amount, 
84,127 was advanced in cash by Munroe and Grant and went 
to pay off judgments against the grantors or some of them, 
which were a lien on the property. Tlie mine at the time 
was working and the parties intended that the consideration 
other than the cash advanced should lie paid from the produce ot 
the mine.

In one of the recitals of the agreement it is stated “that pay­
ment of the said consideration except #4,127 shall Ik- contingent 
upon the aliove referred to rents and royalties;” from which 
statement it is clear that repayment of the cash advance was to 
lie otherwise secured to Munroe and Grant.

Section 2 of the agreement provides for the distribution of the 
amount of the consideration for the mortgage, namely, $16,000 
(excepting the $4,127) among the parties interested in the property 
at the time the mortgage was made. Section 4 speaks of the 
sum of $4,127 as an “advance made to pay off certain judgments 
against the parties of the second part,” and it further provides 
that, certain of the grantors should give a chattel mortgage of 
all their personalty as security for the said sum.

This section is consistent with the idea that the sum was a 
loan, repayment of which was to lie secured independently of the 
success of the mine. Section 8 provides that the parties of the 
second part shall have the right to use and occupy the lands, 
except the mines and beds of mineral and vegetable substances, 
without rent, and such oceuiwtion is the ordinary incident of 
mortgage transactions. Section 0 provides that when the full 
amount of the consideration shall be realised out of the rents 
and royalties, a reconveyance of the irai estate shall lie made 
but the mines shall remain the pro]x»rty of Munroe and Grunt.

1 should regard the conveyance of the tee as 1 icing by way 
of security for the loan or advance ot $-1,127 as I cannot s<r any 
other good mason for it. Nor can I see why Munroe and Grunt 
should advamr that sum of money to pay off the judgment 
creditors, unless they thought that so far as the advance was 
concerned, they weir at least putting themselves in as good a 
iwisition as the judgment creditors previously held.
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Taking the whole circumstances of the cast* as disclosed 
in the evidence into consideration I think the deed must l>e 
regards! as having lieen intended as a mortgage to secure the 
cash advanced to pay off the judgments held by the creditors, 
which formed a lien on the property. The fact that the grantors 
were left in possession of the real estate and were not required 
to pay rent has l>een regarded as one of the mort' important 
indicia of a mortgage. Marshall v. Steel (1873), Russ. Eq. Dec. 
116. Nor must the covenant to reconvey the real (‘state to the 
grantors after repayment of the advance tie lost sight of. The 
absence of a covenant to repay the principal sum with interest 
is not a sufficient answer to the plaintiffs’ claim. One cannot 
expert such a covenant in the case of a deed absolute in form, 
nor is its absence from a formal mortgage a difficulty for, as Fisher 
on Mortgages, 6th ed., p. 7, para. 8, puts it :—

It in usual in a mortgage to insert a covenant to repay the principal sum 
with interest on the day fixed for payment and also to pay interest after default 
so long as the security shall subsist. But these were never necessary parts of 
a mortgage, which implies a loan and therefore (except in the case of a Welsh 
mortgage) a debt recoverable by action, and bearing interest even if none be 
expressly reserved.

In my opinion the apjx'al should tie allowed with costs of 
appeal and trial and the plaintiffs should have an order for fore­
closure and sale. Appeal allotted.

GOLD ? STOVER.
Su/trente Court of Canada, Davie», C.J., Idinyton, Duff, Anglin, lirodevr and 

UifaaaH, JJ J mm Ilf, I9t0.
Contracts (§ IV B—335)—Option agreement—Breach—Notice—Action 

eor damages—1Time limit—Tender op purchase-price.
Where there has been a breach of an option agteen ent to purchase 

land, the holder of the option may, upon receiving notice of the breach, 
bring an action for damages, although the time lin it named in the option 
has not expired. It is not necessary for him to tender the purchase-money 
before bringing the action. The fact that the holder of an option to 
purchase land has agreed to assign a one-half interest to a third party 
does not preclude him from recovering the full amount of damages for 
breach of t lie option agreement, the holder of the option being alone able 
to bring action for the breach.

\SUtwr v. Gold (1919), 4H D.L.R. (120, affirmed in part.]

Appeal from the judgment of the Appellate Division of the 
Supreme Court of Alberta (1919), 48 D.L.R. 620 at 625. reversing 
the judgment of Stuart J.,48 D.L.R. 620, and maintaining the 
resiKindent’s action. Affirmed in part.
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A. H. Clarke, K.C., for appellant.
C. C. McCaul, K.C., for respondent.
Davies, C. J. :—I concur in the reasons stated bv my brother 

Mignault for dismissing the appeal with costs and the cross-appeal 
with costs, subject, however, as to the latter, to a reference as 
stated by him to determine respondent's damages if either party 
so desires.

Idington, J.:—The appellant and respondent executed the 
following contract :—

This agreement made and entered into this thirteenth day of November* 
A.D. 1916, by and between R. G. Gold of Minneapolis, Minnesota, party of the 
first part, and C. C. Stover of Milk River, Alberta, party of the second part, 
witneeeeth:

The first party in consideration of one hundred dollars (1100) in hand 
paid by the second party, the receipt of which is hereby acknowledged, agrees 
and covenants with the second party to sell him the option to purchase the 
following described lands, the North West Quarter (N.W. \i), of Section Four 
(4); all of section five (5); the north half (Hb of section six (6), and the east 
half of section seven (7), all in township three (3), range fifteen (16), west of 
the fourth principal meridian, containing fourteen hundred and forty (1,440), 
acres more or less according to Government survey thereof for the sum of 
twenty-one tho'.sand six hundred and ninety dollars (121,090).

The secc.id party shall have until March 1st, 1917, to pay the first half 
of the above, and in case he fails to do so shall forfeit all money paid down 
and this agreement shall become null and void.

The first party may have the right to sell the above property himself, 
without advertising same or through other agents, and in case he does sell 
at not less than sixteen dollars ($16), uer ac-e, and in such case shall pay 
the second party three hundred dollars $300), for such privilege.

(Sgd.) R. F. Gold.
(Sgd.) C. C. Stover.

The appellant on January 11, 1917, wrote thi respondent 
as follows:—

Minneapolis, Minn.
Mr. C. C. Stover,

Milk River, Alberta.
Dear Mr. Stover:—

As |>cr my telegram to you, 1 herewith enclose you my check for $300 to 
tjJtc up the option which I gave you on the Countryman property. 1 have 
sold it to a pretty good nun, who expects to handle it himself. You will have 
to buy me a dinner on this. Please return option to me.

Yours very truly,
R. F. Gold,

Jan. 11th, 1917. Treasurer.

The foregoing contract though presenting some unusual 
features clearly was made for a valuable consideration and hence

6—67 D.L.R.
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valid, and binding the appellant to the due observance of all its 
terms. He chose to disregard the due observance of the term 
contained in the last clause thereof by selling through another 
agent than the respondent, and to improperly announce to him 
b\ the foregoing letter the sale of the property, as if made within 
the literal terms of the right reserved.

Vpon the receipt of the said letter there enured to the res­
pondent a right of action for damages arising from said breach.

And as an outcome thereof there seems to have arisen, I most 
resteetfullv submit, an unfortunate misapprehension of the legal 
results.

Stuart. .1. (See 48 D.L.R. 620), after reciting the salient facts in 
the story, seems to have overlooked the nature of the contract, 
and reached the conclusion that there could Ire no damages for 
such a breach of contract, unless and until the respondent had 
tendered the part of the purchase-money, which was to have 
Income payable on March 1, 1917.

The case of If acheter v. I)< la Tour (1853), 2 El. & Bl. 078, 
118 E.R. 922, and many decisions in cases since, founded thereon, 
seem to have treen overlooked.

The cause of action arose for breach of said contract within 
the principle upon which these cases proceeded, long Itefore 
March 1, 1917, and has I teen ojren to the respondent to pursue 
ever since.

The A| ] ellate Division, 48 D.L.R. 020 at 625, properly set 
aside the judgment of Stuart, J., but unfortunately seems to 
have appioaehed the assessment of the damages which the res­
pondent was entitled to, as if to be assessed upon the same basis 
as if the oj tion had Ireen effectively exercised.

And, in doing so, it allowed only the measure of damage 
which the respondent could have in fact received, because he had 
Irefoie the bleach, sold part of his chances of success Ur another 
party who had validly bargained with him for half the prospective 
profits and thus became entitled to half the fiuits of the adventure, 
which, in the legal result, means, of course, though obvioush 
not so intended, half the sum receivable herein by respondent 
under the assessment of damages allowed.

In so doing, in mv opinion, the ( ourt of Apjreal erred gravely



57 D.L.R.) Dominion Law Reports. 67

It is not what the ]>ersonal results to the estate of the res- 
pondent alone or his personal profits might develop by reason of 8. C.
his calling in the assistance of partners hut what, on such a con- qold

tract, he was entitled to recover for the obvious breach thereof ^tovei 
that should have been the guide to the assessment of damages. ----- ’

And that seems to have been proceeded upon by assuming that ,diog,"n'J 
as a certainty, the respondent could have reaped in profits the same 
sum as if he had in fact completed the anticipated contract of 
purchase.

Certainly that was an erroneous way of viewing the matter, 
for to complete the contract he must have raised half the purchase- 
price named in the option and thereby, and in many other in­
cidental ways, have incurred some expense of which he was relieved 
by the breach.

And again, he stood to have run the risk for two and a-half 
months of the appellant selling by his own unaided efforts without 
advertising any price he was at liberty to receive, of not less than 
$10 an acre.

All these and the like considerations render it very difficult 
to say that the sum at which the damages were assessed is correct.

It may well be that even if the proper principles upon which 
the assessment of damages should have proceeded had been 
observed, the result would have been about the same, but how 
can we say so?

The misapprehension of the nature of the claim seemed to 
mislead also appellant's counsel into contending that, unless and 
until the respondent had tendered the price named in the option, 
lie had no right to relief and no right to damages because he had 
not assented to the repudiation of the contract by the appellant.

I submit there is no foundation for such a contention and 
certainly nothing in Hoot* v. Carey (1914), 17 D.L.R. 172, 49 Can.
8.C.R. 211, to uphold it.

That was a case of specific performance in which this Court 
held that as there had been no binding acceptance of the proposal, 
or option given, there could be no such relief granted, and all said 
therein bv the majority so holding must be read in view of that 
aspect of the case.

Counsel for appellant relied ut>on the conduct of respondent 
in tiling a caveat early in February, 1917, following the above 
quoted letter of the apiiellant.
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No copy thereof appears in the case, but assuming it claimed 
an interest in the lands in question, how can that in law affect 
the actual outstanding liability of the appellant for breach of his 
contract? Or the rights of respondent resting thereon?

The respondent seems to have had the impression that the 
appellant had played him false in securing a purchaser by means 
against w hich he had contracted, and to have assumed that therein 
the necessity for a tender was waived.

Certainly that would have been a contention much more 
arguable than mapy of the several misapprehensions of the nature 
of the contract, and the legal results flowing from the breach 
thereof, which have been presented.

The respondent also seems to have supposed that in some wav. 
not very clear, he had by virtue of the breach become entitled 
to an interest in the land by way of recovering damages.

Are we to deprive a man of his legal rights because he has 
pursued an erroneous view of the method and means by which 
they are to be enforced? I submit not.

And the only result of all that so transpired which we ought 
to consider is that the parties, after pursuing such erroneous paths 
and contentions, agreed that the claims for specific performance 
should be abandoned, and respondent s claims and contention 
be reduced to the claim for damages and rely upon the bond of 
suretyship given to answer same.

In oonrlusion, if the parties wish, or either of them respectively 
think, that the amount awarded by the Appellate Division, 48 1). 
L.R. 620 at 625, is too much or too little to be allowed for su<h 
a breach of contract as I have outlined, within the ordinary 
principles u))on w hich damages arc assessable for breach of contract, 
such as I have indicated this is, and desire a reference to proceed 
upon such principles instead of the erroneous basis upon which 
the Apjcellatc Division proceeded, I would allow such a refercinv 
at the risk to either so contending of costs following the result.

Possibly the parties may shrink, as counsel seemed to do, 
from the suggestion when made by me in course of the argument, 
and feel that they have had enough of the game of chance involved 
in a lawsuit.

The assessment of damages upon such a repudiation of the 
contract by way of anticipatory breach has always been recognised
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as raising a difficult problem for those called uj>on to assess<lamages 
for such breach.

In the event of neither of the parties desiring such reference 
as suggested, the ap]x*al should be dismissed with costs.

In the event of either, or both, of them desiring a reference, 
the costs of this api>eal should await the result thereof. And, if 
resulting in a substantial increase or diminution of the amount 
found by the Appellate Division, costs thereof and of the appeal 
should be awarded accordingly.

Duff, J.:—i concur with Idington J.
Anglin, J.—The defendant, appellant, comes into this Court 

conceding the anticipatory breach or repudiation of contract 
alleged by the plaintiff, which he had stoutlv contested in the 
provincial Courts. He seeks to avoid consequential liability 
on a ground which appears not to have been taken lielow—viz., 
that the plaintiff elected not to treat the defendant's repudiation 
as a breach entitling him to bring action, but to maintain the 
contract—thus keeping it alive for both parties and for all pur­
pose's—and that he failed to take up the option before its expiry 
by effluxion of time and had therefore no ground of action for 
breach at that time.

I incline to think that such a volte face should not lx* permitted. 
But if it be open to the defendant to take that tuition, in my 
opinion it does not help him. (’iting the judgment of Cockburn, 
C. J., in Front v. Knight (1872), L.R. 7 Ex. Ill, at 112, he treats 
the case as if it w ere one of breach of contract for sale and pur­
chase. But it was not that. The defendant's contractual 
obligation was to keep an offer of sale open for a definite period, 
subject to its earlier termination on a condition which did not 
arise. He broke that contract and put it out of his power ever 
to fulfil it by selling the property to another. Thereupon a cause 
of action for damages- the only cause of action he ever would 
have, as I view the matter—vested in the plaintiff. He may have 
mistaken his rights and sought relief to w hich he was not entitled 
but he did not forego the right to recover whatever damages the 
defendant's breach of contract entitled him to. Tluit breach 
was permanent in its effects and, once committed, the contract 
was at an end and could not l>e revived at the election of the 
“optionee.” The case was not one for election at all.
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Moreover, pending the action, some arrangement was made 
whereby the claim for specific performance put forward by the 
plaintiff was abandoned and a caveat which he had lodged to 
protect any interest that he might have acquired in the property 
was vacated in consideration of the defendant giving security 
for such damages as the Court might find the plaintiff entitled 
to recover. I rather incline to think that the basis of that arrange­
ment must have been that the plaintiff's right to maintain his 
action for damages, if he could establish the breach of contract 
(which he averred and the defendant denied), should be recognised, 
and that if the defenee now raised had l>cen advanced at the trial 
that understanding would have been proved.

In any event the defendant’s appeal in my opinion should 
not succeed and must be dismissed with costs.

The plaintiff cross-appeals claiming that the damages awarded 
should be increased from $3,335 to $6,910. The Appellate 
Division, 48 D.L.R. 620 at 625, found that the damage caused 
by the defendant was the difference between the sale price men­
tioned in the plaintiff’s option and the actual value of the land. 
That difference it found amounted to $7,110. But, because the 
plaintiff had agreed to assign a one-half interest in the option to 
one Madge, he was held entitled to recover only one-half of the 
amount of the damages so ascertained, loss $200 which he had 
already received from the defendant. With great respect I think 
the plaintiff was entitled to recover the entire damages—whatever 
they were. The option held by him was not assignable at law 
and no right of action against the defendant was vested in Madge. 
Whatever equitable interest he may have acquired in the option, 
or in the plaintiff’s rights under it, and whatever right he max 
have as between himself and the plaintiff to require the latter to 
account for the proceeds of any judgment he may recover, the 
plaintiff alone was entitled to maintain an action for damages for 
the breach committed by Gold and is entitled in that action to 
recover the entire damages arising therefrom. The authorities 
cited by Mr. MeCaul are conclusive on that point. From those 
damages, however, there should be deducted not merely the $2(M) 
for which credit was given by the Appellate Division, 48 D.L.R. 
620 at 625, but $300, which was the sum actually received by the 
plaintiff from the defendant at the time of the repudiation of the 
option.
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But, again with profound respect, there would seem to have 
been a misapprehension as to the measure of damages. The 
option was treated as unconditional and damages were assessed 
as for the breach of a firm contract of sale. Now the option was 
on its face subject to the condition that, at any tbne before Stover 
had taken it up, Gold might sell the property at a price not less 
than $16 per acre, provided he did so without the intervention 
of an agent and without advertising, on paying to Stover $300 as 
compensation for his loss in being deprived of the option. Since 
the property has been found to have been actually worth $20 an 
acre the chance of this condition being fulfilled was by no means 
negligible and an option subject to it was obviously of less value 
than an unconditional contract of sale. It may well be that the 
damages for loss of such an option would fall short of the $3,335 
for which the plaintiff has judgment.

But, inasmuch as the defendant has not appealed in regard 
to the quantum of the recovery, I would be disposed not to disturb 
the present judgment unless the plaintiff insists on our doing so. 
If he is satisfied to accept it, I would dismiss the cross-appeal 
without costs.

But, although I understand that two of my colleagues share 
this view we do not constitute a majority. With some reluctance, 
because the appellant will hereby obtain relief which he has not 
sought, in order that an effective judgment may be pronounced, 
I concur in the following disposition of the appeal and cross-appeal 
which, as I understand it, will meet the approval of my brothers 
Idington and Brodeur:

The appeal will t)e dismissed with costs. Upon the cross­
appeal the question of damages will be referred to the proper 
local officer should either party so desire and within one month 
file an election to take such reference. If a reference is not so 
taken the cross-appeal will be dismissed with costs. If a reference 
is taken and results in the damages being assessed at more than 
$3,335 the defendant will pay to the plaintiff his costs of the 
cross-appeal and of the reference; if the damages be assessed at 
$3,335 or less the plaintiff will pay to the defendant his costs of 
the cross-appeal and reference.

Brodeur, J.:—This is an action in damages arising out of an 
option agreement by which Gold agreed to sell to Stover a property
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for a price of aliout $20,000. Gold, however, on the payment 
of $3(X) could withdraw this option anil sell the property to some 
other person, provided he would not utilise the services of an agent. 
Stover could exercise his option on or before March 1, 1917, and 
would then have to pay half of the purchase price.

Rut. Iicfore Stover exercised his option, Gold advised him on 
January 11, 1917, that he had sold the property to another iierson 
and enclosed with the letter a cheque for $300 payable under the 
terms of the option agreement.

As Stover had satisfied himself later on that the sale hail not 
been made in accordance with the terms of the option and that 
Gold had utilised the services of a real estate agent to carry it 
through, he filed a caveat to protect his interest in the lands in 
February, 1917, and in Octolier, 1917, he instituted the present 
action in damages.

This action was dismissed by Stuart, J. (See 48 D.L.R. 620), on 
the ground that Stover should have accepted the option and 
tendered the money.

This judgment was reversed by the Appellate Division, 48 
D.L.R. 620 at 625. Gold now appeals.

There was some question as to the construction of the agree­
ment but this point was not pressed before us. It seems to me 
eery plain that the agreement means that Stover could not sell 
the property through agents; and it has been found by the two 
Courts below that Gold sold the property through an agent, and 
in that respect the findings of this fact by two Courts below should 
notrbe disturlred. The point which is now raised by Gold is that 
Stover, instead of considering the agreement as terminated by 
the repudiation, elected to have it specifically performed and filed 
a caveat.

This point has not been raised by the pleadings nor in the Courts 
below. It may lie that if this issue had been tried circumstances 
might have been adduced which would have set aside this con­
tention.

The respondent Stover cross-appeals on the ground that he 
should receive not merely half of the damages found by the Court 
lielow but all the damages. The damages seem to have been 
ascertained as if the contract was a contract of sale between the
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1 unties and not a contract of option agreement. Both parties 
an' willing that this question of damages should be referred to 
the Master to lie fully inquired into.

The appeal should be dismissed with costs with a proviso that 
the whole question of damages lie referred to the Master.

Mi (is AULT J.:—In this case lioth Courts were of opinion, 
mi the eonstruetion of the option to purchase granted by Gold 
to Stover, that the former, during the interval of time given by 
him to the latter to pay the first half of the purchase price, to wit, 
until March 1, 1917, could sell the property provided he did so 
without any advertising and without the services of any agent, 
and for a price of not less than $16 per acre. I accept this con­
struction of the contract of option which does not appear to be 
open to reasonable doubt.

I also agree with the two Courts in holding that, under the 
circumstances disclosed by the evidence, Gold committed a breach 
of his contract by selling the farm to Ponsford, inasmuch as, 
although the price was for more than $16 per acre, the sale was 
effected through an agent.

So far I am in agreement with Stuart, J., and with Harvey, 
C.J., I respectfully however differ from the former as to the effect 
of the breach by Gold of the contract of option he had given to 
Stover. Stuart, J., dismissed Stover's action liecause he had not, 
on or before March 1, tendered to Gold the amount payable in 
cash on account of the purchase of the farm. In my opinion no 
such obligation was incumlient on Stover, for Gold, by his sale 
to Ponsford. had put it out of his power to sell to Stover, or, to 
the same effect, had definitely repudiated his obligation to sell 
to Stover if the latter carried out the conditions of the option. 
It does not appear to lie open to Gold to answer that before he 
hail actually made a transfer of the land to Ponsford in the land 
titles office, Stover had ample time to take proceedings under 
his option to force a sale to him and to file, as he actually did, a 
caveat to protect his right to a transfer of the land. The breach 
by Gold of the option and his sale to a third party gave Stover 
the right to claim immediately the damages suffered by him in 
consequence of this breach, and in my opinion, he was not obliged 
to make a tender to Gold, when the latter had sold the property 
to a stranger.
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There is therefore only a question of damages at issue, and 
although Stover unnei'essarily alleged that he wan still ready to 
earry out the option ami to fulfil all its conditions, his action 
against Gold was for damages. It is true that Stover asked for a 
lion against the land for the amount of the damages, but, at least 
since a bond was furnished him, the question is reduced to one of 
damages, and no such lien has 1 icon granted him.

The Appellate Division found that Stover could have sold the 
lam! for $20 per acre, making a profit of $7,110, hut inasmuch a« 
one Madge had promised to furnish him the money to purchase 
the land on condition of obtaining a half interest therein, Stover 
only obtained a judgment for one-half of the above sum, to wit, 
$3,355, as being tlie amount of his share in the profit to lie made 
on a resale, anil now Stover demands the whole $7,110 by his 
cross-appeal.

Very respectfully, I cannot agree with the view adopted by 
the Apiiellate Division. It may well he that Stover would have 
had to pay Madge one-half of the profit made by a resale, or of 
any damages recovered by him from Gold, but this is on acrounl 
of an agreement between him and Madge, to which Gold was no 
party. As between Stover and Gold, I think the latter is not 
entitled to any deduction by reason of the agreement between 
Stover and Madge. I discussed a somewhat similar situation 
recently in Hainton v. John Hollnm Ltd., (1920), 54 D.L.R. 537, till 
Can. S.C.R. 325.

This however does not mean that Stover is entitled to the 
same amount of damages as if he had made with Gold an agreement 
of sale which Gold had refused to cany out. He had only an 
option, under which Gold could sell if he obtained an offer of at 
least $16 per acre, without any advertising or the services of any 
agent, and then Stover was only entitled to $300 which Gold 
actually paid to him and which he has not returned.

The acceptance by Stover of Gold’s cheque for $300 does not 
prevent the former from claiming full damages for the breach ol 
the option, for this acceptance was induced by Gold's assurance 
that the sale to Ponsford had not lieen made through an agent, 
but clearly the only damages which Stover can obtain is for t lie 
breach of an option which reserved a right of sale to Gold until 
Stover took up the option by paying on or before March 1 half r
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of the purchase price. Under these circumstances the measure 
of damages is th< value of Stover’s right to purchase, qualified as 
it was by Gold’s right to sell to a stranger, provided the sale was 
not advertised or made through an agent. On the construction 
of the option, it looks as though Stover himself had in view the 
sale of the property as agent for Gold, his commission being the 
excess of the sale price over and above the price mentioned in the 
option, and this construction is fortified by the words “or through 
other agents” in the last paragraph of the option, but be that as 
it may, the right of Gold to sell himself must l>e regarded as 
substantially diminishing the value of the option acquired by 
Stover and of which he was deprived by the latter’s sale to Ponsford.

In this view of the case, the position taken by the parties 
before this Court must be considered. Gold contended that 
Stover by his caveat and subsequent conduct had insisted on the 
agreement being specifically performed, and was deprived of any 
right of recovery inasmuch as he had not tendered half of the pur­
chase price before March 1. Stover considered the measure of 
his damages as being the same as if he had obtained a firm contract 
for the purchase of the property instead of a restricted and qualified 
option. Both parties have therefore misconceived their legal 
]K)sition. Under these circumstances, I think Gold’s appeal is 
clearly unfounded and should be dismissed with costs.

Stover’s cross-appeal involves the question whether, having 
licen deprived of a restricted and qualified right of purchase— 
which he might have lost in case of a sale by Gold in accordance 
with the option, and then his damages were fixed at $300-—he 
is really entitled to more than he obtained in the Appellate Division 
on a basis which I respectfully think was erroneous. After full 
consideration, I have come to the conclusion that, if either party 
desires, there should be a reference to the proper local officer to 
determine the amount of damages to which Stover is entitled, 
the whole as stated in the judgment of my brother Anglin.

Appeal dismissed.
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B.C. BLIGH v. GALLAGHER.
cTÂ. hr it is h\Col umb ia Court of Aviteal, Macdonald, C.J.A., Martin, (Jattiher, 

McPhiUips and Eberts, JJ.A. January 4, 1921.

Contracts (§ I C—26)—To will property—Sufficiency of considera­
tion — Agreement — Proof — Subsequent will—.Statute of

Where a testator makes and executes u will, leaving all her property 
to a certain |arson in pursuance of an agreen ent. whereby such person 
agrees to keep such testator and look after her until her death, and the 
testator actually lives and has her hone with such person until her 
death, there is an enforceable contract which cannot be set aside or 
rendered nugatory by a subsequent will.

[M add iso n v. Àlderson (1883), 8 App. Cas. 467, distinguished; Ham- 
mersley v. I)e Hie! (1845), 12 Cl. and F. 45 8 E.R. 1312, followed.)

Statement. Appeal by plaintiff from the judgment of Murphy, J., in an 
action for specific performance of a contract. Reversed.

N. R. Fisher, for appellant ; J. Martin, K.C., for respondent.
UCJAU' Macdonald, C.J.A.:—The contract upon which the plaintiff’s 

claim rests, has, I think, lieen proved, and the plaintiff’s evidence 
has been sufficiently corroliorated by other material evidence. 
Great care must of course be exercised by our Courts to guard the 
estates of deceased persons against fraudulent claims put forward 
by persons whose evidence cannot be met by that of the other 
alleged contracting party. What was a rule of prudence with the 
Chancery Judges in England has tieen made a statutory one here. 
One must therefore scan with a watchful eye what the plaintiff 
has sworn to and what other witnesses called to corroborate her 
evidence have sworn to. The effect of the plaintiff’s evidence 
shortly stated is as follows:—

She was asked under what circumstances the arrangement 
lietween her and the deceased was made and said :—

Well, she (the deceased) said that she was afraid to be alone and her son 
had put her out and she wanted to find a place to make a home for the balance 
of her years.

Plaintiff was not then able to take her and the deceased came 
back shortly afterwards and again requested to be taken into 
plaintiff’s home. The plaintiff’s evidence then proceeds:—

I decided to take her, and she said she had very little ready money but 
she would pay me 5 or 6 dollars a month or more if she could and would make 
her will to me for the balance for her care, and that was what was agreed upon.

The deceased was provided with a home and care during the 
balance of her life, aliout 2 years. She actually made a will in 
conformity with the promise set out above but before her death 
and unknown to the plaintiff she revoked the will and bequeathed
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tier property to her two sons. The evidence with regard to the c~ 
making of the will is im ortant lieeause it connects the will with C. A.
the contract and corroliorates the plaintiff’s story. It is the Bligh

evidence of George Warton. He said:— Gallauhbi
Before the will was made, she (the deceased) often asked me if I would go ____

down with her to make her will, that ahe had agreed to make a will to Mrs. Msodosakl, 
Bligh for her keep and home. She wanted to know if I would go with her and 
act as executor.

There is other evidence corroliorating the evidence of the 
plaintiff but I do not think it is necessary to refer to it. There 
is no suggestion in this ease of undue influence or want of capacity 
or of intelligence on the part of the deceased. The trial Judge 
appears to have relied very strongly upon language used by Lord 
O’Hagan in Maddison v. Alderton (1883), 8 App. ('as. 467. The 
only question decided in that case was as to whether there had 
been part performance so as to take the contract out of the Statute 
of Frauds, a question which does not arise in this case at all, 
as it was stated by counsel that the statute was not relied upon.
Whether that statute could have any application to this case or 
not I am not called upon to enquire into. True, in the case just 
mentioned, their Lordships made some observations in regard 
to the sufficiency of the contract, but these observations are 
entirely obiter; they are entitled nevertheless to very great respect 
but the farts of that case were not nearly so favourable to the 
plaintiff as they are in this ease. In this case the plaintiff relies 
upon a distinct promise to make a will in consideration of the 
plaintiff taking the deeeased into her home, providing her with 
rooms on payment of very small sums, raring for her for the 
balance of lier years, upon the promise aforesaid to make a will.

What took place cannot, in my opinion, tie read as a mere 
revocable intention to make a gift. It is sufficient in support 
of her right of action to refer to Hammersley v. De Biel (1845),
12 Cl. & F. 45, 8 E.R. 1312. The authority of that ease has never 
been questioned and it has been relied upon in many subsequent 
cases.

The plaintiff in her statement of claim asked for specific 
performance of the contract not for damages for breach of it.
No merely technical questions were raised during the argument, 
the only question argued was as to whether the contract had been 
made out or not and sufficiently corroborated. I gather from
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the evidence that the executors under the second will got in the 
estate which realised some $2,077, and there is an intimation in 
the evidence that this money has been disbursed in some way 
with the exception of $800. It is therefore evident that specific 
performance cannot be ordered even if the property involved were 
such as to make that the proper remedy. The plaintiff of course 
is entitled as against the executors to damages to the full value 
of the property which had lieen promised her under the first will.

While in terms the statement of claim does not ask for damages 
for breach of contract, yet all the facts are before the Court and 
no objection at all has been taken by counsel in res]>eet of the 
form in which relief is sought. I would therefore amend the 
statement of claim and give the plaintiff damages as aforesaid 
and direct a reference to the District Registrar of the Supreme 
Court at Vancouver to ascertain what deduction should lie made 
from the said sum of $2,077, for debts, funeral and testamentary 
expenses of deceased over and above the legacies, other than the 
legacy to the plaintiff mentioned in the first will, and which 
amount to the sum of $70 and the head-stone $100, which I think 
I must infer plaintiff assented to having deducted from the property 
to be devised to her.

The plaintiff should have costs here and lxdow and the costs 
of the reference.

Martin, J.A., would allow the appeal.
Cialliher, J.A.:—In this case I am unhesitatingly of the 

opinion that the appeal should be allowed.
I refrain from passing any strictures upon the fact that we 

find an old woman 68 years of age and subject to epileptic fits, 
practically on the street without a home, though one of her sons 
with whom she had lived still resided in Vancouver, not knowing 
what may have led to such a condition.

However, lx» that as it may, while in that condition the deceased 
came to the home of the plaintiff and as the plaintiff alleges 
entered into an agreement with her by which the deceased was 
to have two rooms at $6 per month, to have a home with her during 
her life and when her misfortune overtook her was to l>e properly 
cared for, in consideration of which the deceased would make a 
will in favour of the plaintiff, which, with the exception of the 
reservations in the will, was to leave the plaintiff the entire estate 
of the deceased at her death.
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Such will was duly made and attested on or about the month 
of November or December, 1917. This is sworn to by the plain­
tiff herself and corroborated by the evidence of defendant 
Gallagher, who took the instructions and drew the will and saw 
to its execution in proper and legal form and who was named 
one of the executors, as well as by the witness Wart on, who was 
also namtnl an executor.

It is suggested that this will was not drawn in pursuance of 
any agreement but I do not think it requires any stretch of 
imagination in this case, to conclude that it was so drawn, rather 
than that it was a mere whim to bequeath her property to a 
stranger who was kind to her.

Rut fortunately, we are not without evidence in that regard.
There is first the condition of the deceased without a home 

and subject to the infirmity mentioned ; there is the evidence 
of the plaintiff herself and there is in corroboration, the evidence 
of Warton, in these words:—

Well, before the will whs made she (meaning the deceased) often asked me 
if I would go down with her to make her will, that she had agreed to make a 
will to Mrs. Bligh for her keep and home.

And Mrs. Bums: “She said any one that looked after her in her 
last days, they were to have all that was left after her funeral 
expenses were paid,” and again: She said “She spoke of Mrs. 
Bligh and said that she, had arranged everything, that if anything 
happened to her at any time Mrs. Bligh would have everything.”

This evidence of Mrs. Bums is not as direct as that of the 
witness Warton but fits in with the evidence of the plaintiff to 
some extent. Moreover, there is the proved fact that a will was 
actually executed in the terms of the alleged agreement although 
not stating that it was in pursuance of any agreement, and this 
is in itself a circumstance to be taken into consideration.

After all it is for the Court to decide after making all due and 
proper allowance and observing all safeguards thrown around 
claims against the property of a deceased person to determine 
what evidence is sufficient to warrant them in maintaining any 
such claim and in my opinion that onus has been discharged by 
the plaintiff.

£ome months after making the will referred to, the deceased, 
while still an inmate of plaintiff ’s home, made another will revok-

B. C.

C. A.

Gallagher.

Gallihw, J.A.
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in g the will in favour of the plaintiff, but continued to live with 
and be cared for by the plaintiff up to the time of her.death.

This will was also prepared by the defendant Gallagher who 
with one of the sons of the deceased, was named executor and 
such last mentioned will was duly probated.

The plaintiff knew nothing about this subsequent will until 
told by the sons a day or two after the funeral, who informed the 
plaintiff that she could do nothing but that she had letter send 
in a bill for expenses which she did, tielieving she had no other 
remedy. This was not even paid although to use the words of 
the sons as stated in the evidence: “Why,” they said, "it certainly 
is an awful state of affairs, but never mind Sister, we will see you 
paid.”

The will in favour of the plaintiff could not lie produced. 
Gallagher had delivered it to the deceased but had at the time 
taken a copy which was either destroyed or mislaid and could 
not be found and the original itself, if it still existed, was borne 
away by the sons in the trunk of the deceased after the funeral.

That such a will was executed, however, is not in dispute.
Now, if the will was executed in pursuance of that agreement 

(and I so find) there is an enforceable contract which cannot le 
set aside or rendered nugatory by a subsequent will.

The trial Judge relied upon the authority of Maddison v. 
AIderson, 8 App. Cas. 467. On the facts of that case their Lord- 
ships were inclined to the view that no contract had been estai * 
lished but assuming that there was such a contract there was no 
part performance unequivocally referable to a contract so as to 
exclude the operation of the Statute of Frauds.

In the case at Bar, I have already stated that the evidence 
is sufficient to establish a contract. The Statute of Frauds 
although pleaded was not argued or insisted on before us.

The estate of the deceased consisted of two mortgages on resl 
estate which have since been paid off, the defendant Gallagher 
as one of the executors having received the moneys amounting in 
all to 12,077.11.

As specific performance cannot be decreed under the circum­
stances, and as the evidence discloses that breach of contract is 
the proper remedy we should, I think, amend the pleadings to 
conform to the evidence.
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There should Ik* judgment against the executors for the value 
of the estate which came into their hands less all proper deductions 
and a reference to the Registrar to take the accounts.

McPhillips, J.A. (dissenting):—I am of the opinion that 
Murphy, J., arrived at the right conclusion and the appeal should 
Ik* dismissed. The onus was upon the ap)X‘llant to establish an 
enforceable contract and that onus was not discharged—In 
re Fickua; Farina v. Fickus, [1900) 1 Ch. 331, (’ozens-Hardy, J. 
(afterwards M.R.), said, at pp. 334-335:—

A mere representation that the writer intends to do something in the 
future is not, though the person to whom it is made relies u|xm it, sufficient 
to entitle that person to obtain specific performance or damages. There 
must be a contract in order to entitle the party to obtain any relief. This 
seems to me to result from the judgments of the House of Lords in Hammersley 
v. Ik Biel, 12 Cl. & F. 45, 8 E.R. 1312; Jorden v. Money (1854), 5 H.L. Cas. 
185; 10 E.R. 868; and Maddiaon v. Aldnson, 8 App. Cas. 467.

In Ungley v. Ungley (1877), 5 Ch. D. 887, 46 L.J. (Ch.) 854, 
Jessel, M.R., said (see 46 L.J. (Ch.)):—

Now as to the facts; and before dealing with them 1 make this pre­
liminary observation, that the decision of the Judge, who has had the ad­
vantage of seeing the witnesses and hearing the evidence, ought not to lie 
lightly overruled, and the case should be an exceptional one to induce the 
Court of Appeal to interfere with the view he has taken of the evidence. 1 do 
not say that the Court of Ap|>eal should never do so, but a strong case must 
be shewn to justify such interference.

Eberts, J.A., would allow the appeal.
Appeal allowed.

ABELL v. MUNICIPAL CORPORATION OF COUNTY OF YORK.
Su/ireme Court of 1 mada, Dories, C.J., Idington, Duff, Anglin, lir odeur and 

Mignault, JJ. Dccemlnr 17, 1920.
Highways ($11 20)—Dedication hy owner—OntahIo Mvmcipal Act,

(101 tV 4 Geo. V.. ch. 43—Easement rehehyed and existing 
a i uk cashing—It nuns or successor in title.

8c< 133 of the Municipal Act (1913), 3-4 Geo. V., ch. 43. Ont.,
provide hut “the soil and freehold of every highway shall le vested in 
|he cor|x>ruticn of the municipality or municipalities,” and by sec. 432. 
"All roads dedicated by the owner of the land to public use" are declared 
u> l e “common and public highways." The |mssing of this legislation 
and the repeal of 3 Kdw. VII., ch. 19, which wue concurrent with it, does 
not take away an c:isen ent of carrying a n ill raceway across a highway 
constituted solely by the dedication of the predecessors in title, who 
obviously had reserved such easenent, which v.as in existence at the 
tin e the legislation wafc passed and through whom the prerent owner

[AM! v. Village of W'oodhridge and County of York (1919), 46 D.L.R. 
513, reversed. See Annotation, Private Rights in Highw; vs antecedent 
to Dedication, 46 D.L.R. 517.)
6—57 D.L.R.
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Appeal by plaintiff from the judgment of the Ontario Supreme 
Court, Appellate Division (1919), 46 D.L.R. 513, which reversed 
the judgment of Masten, J. (1917), 37 D.L.R. 352, in an action to 
establish the right of the appellant to maintain a raceway in 
connection with his mill property under the surface of a highway 
in the village of Woodbridge. Reversed.

//. J. Scott, K.C., for appellant.
T. H. Lennox, K.C., for respondent.
Davies, C.J. (dissenting):—The contest in this case is as to the 

right of the now apjiellant to maintain a raceway in connection 
w ith his mill property under the surface of a highway called Pine 
street in the village of Woodbridge.

The question in dispute depends upon the proper construction 
of sec. 433 of the Municipal Act, 3-4 Geo. V. 1913 (R.S.O. 1914, 
ch. 192). That section reads as follows:—

4M. Vnlees otherwise expressly provided, the soil and freehold of every 
highway shall lie vested in the corporation or corporations of the municipality 
or municipalities, the council or councils of which for the time being have 
jurisdiction over it under the provisions of this Act.

The law applicable down to the enactment of this section was 
3 Kdw. VII. 1903, ch. 19, sec. 601, and is as follows:—

<101. Every public road, street, bridge, or other highway, in a city, town­
ship, town or village—except any concession or other road therein, which has 
been taken and held possession of by any person in lieu of a street, road or 
highway laid out by him without compensation therefor—shall be vested in 
the municipality subject to any rights in the soil reserved by the person who 
laid out such road, street, bridge or highway.

It is not contended that there was any express reservation 
of appellant’s rights within the meaning of those words in section 
433.

Agreeing as I fully do with the reasoning of Meredith, C.J.O., 
who delivered the judgment of the Appeal Court (1919), 46 
D.L.R. 513, 45 O.L.R. 79, concurred in by Maclaren, Magee anti 
Hodgins, JJ.A., I would dismiss this appeal with costs.

The Legislature has since altered sec. 433 and its proper 
construction is now not of public importance, and as I have 
nothing material to add to the Chief Justice’s reasons for judgment, 
I content myself with simple concurrence therein.

Idington, J.:—The question raised herein is whether or not 
the appellant ’s easement of carrying a mill raceway across a high­
way constituted solely by the dedication of the predecessors in
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title, through whom appellant claims, who obviously had reserved 
such easement, has l>een taken away by sec. 433 of the Municipal 
Act, 3-4 Geo. V. 1913, which reads as follows:—[See ante p. 82.]

I should l>e very unwilling to assume that the legislature 
ever intended to exercise its undoubted but extreme power of 
taking any man’s property and transferring it to another without 
due compensation. I cannot think that it intended deliberately 
to do so as is contended for herein. Such legislation, if ever 
attempted, must be construed in the most restricted sense.

Much stress is laid upon w hat is claimed to be the clear meaning 
of the language used.

CAN.

ITc.
Abell

Municipal
Corpora-

CoUNTY OK 
York.

Idington, J.

The introductory words, “ Unless otherwise expressly provided, ” 
are read by those urging this view as if it were absolutely necessary 
to have the express provisions framed in the form of a deed or 
other instrument of that sort.

It seemed at the close of the argument as if respondents were 
willing to concede that, for example, a statutory right of a railw ay 
crossing or running along the highway might be such an express 
provision. But why so? Surely that sort of provision is often 
beyond the legislative jurisdiction of the Provincial Legislature as 
much as any private grant.

It is not an express provision within the power of the Legis­
lature, much less within the literal meaning of the words in ques­
tion in the connection in which they are used; which would seem 
possibly to imply something expressly provided by the Legislature.

Passing this more or less arguai de proposition, I am decidedly 
of the opinion that unless the narrow limits suggested thereby 
or something akin thereto is to be adhered to, the words “other­
wise expressly provided” are quite comprehensive enough to 
cover a claim such as the reservation of this easement claimed by 
appellant, and all other rights established by law- as that is; just 
as effectually as those created by other statutes for purposes of 
railways crossing or running along the highway or the use of parts 
of the soil by watermains of w ater supply companies, and such like.

All such like rights would be obliterated by maintaining the 
interpretation of the Appellate Division of the Supreme Court of 
Ontario of1 the said section, unless resting upon the provision of 
some Dominion legislation.
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I agree so fully with the reasoning of Middleton, J., in his 
dissenting opinion that I need not enlarge.

I do not think that the amending Act, 9 Geo. V. 1919, ch. 46, 
in any way helps or hinders either side in such a case as this 
pending at the time it was passed. Counsel for the respondent 
after taking his point having had time to consider the objections 
thereto, with commendable frankness, admitted so on resuming 
his argument.

I think the appeal must be allowed with costs throughout and 
the trial Judge’s judgment restored but not to go into effect for 6 
months in which, meantime, if so advised, respondent can remedy 
the wrong or expropriate appellant’s property in the said easement.

Duff, J.:—This appeal turns on a dry question of law, namely, 
the application of sec. 433 of the Ontario Municipal Act, 3-4 
Geo. V. 1913. The section is in the following words:—[See judg­
ment of Davies, C.J., ante p. 82.]

This section replaced sections 599 and 601 of the Municipal 
Act, 3 Edw. VII. 1903, the text of which was in these words:—

599. Unless otherwise provided for, the soil and freehold of every highway 
or road altered, amended or laid out according to law, and every road allow­
ance reserved under original survey along the bank of any stream or the shore 
of any lake or other water, shall be vested in His Majesty, His Heirs and 
Successors.

601. Every public road, street, bridge or other highway, in a city, town­
ship, town or village—except any concession or other road therein, which has 
been taken and held possession of by any person in lieu of a street, road or 
highway laid out by him without compensation therefor—shall be vested in 
the municipality subject to any rights in the soil reserved by the person who 
laid out such road, street, bridge or highway.

It has lieen held by the majority of the Appellate Division 
that the effect of the legislation of 1913 is to abrogate rights 
existing at the time the legislation was passed secured by the 
provision of see. (SOI that the interest vested in the municipality 
shall lie “subject to any right reserved in the soil reserved by the 
persons who laid out such road, street, bridge or highway.”

Sections 599 and 601 of the Act of 1903 have had a place in 
the Ontario Municipal legislation for many years and have lieen 
the subject of a good deal of discussion and the general effect 
of the decisions appears to be correctly stated by Biggar’s Muni­
cipal Manual, at 818, namely, that as regards highways created 
by dedication “the soil and freehold" were vested in the muni-



57 D.LJL] Dominion Law Reports. 85

cipalitv subject as in that sec. 601 provided. In this general (ANt
view of sec. 601 the Act of 1913 effected, as regards such highways, 8. C.
no change in the law presently relevant, unless, as has been held Abell 
by the Apjxdlate Division, by repealing sec. 601 it did as regards MvN®ÿ|PAL 
such highways abrogate the rights secured by the language above Corpora- 
quoted. I am unable myself to agree with this conclusion and I Coimr^or 
think that sec. 14, sub-sec. c., of the Interpretation Act, It.S.O. York.
1914, ch. 1, points to the principle which ought to 1hi applied if Duff, j.
indeed its language does not expressly cover the case. That 
section is in these words:—

14. Where an Act is repealed or wherever any regulation is revoked, such 
repeal or revocation shall not, save as in this section otherwise provided,

(c) Affect any right, privilege, obligation or liability acquired, accrued, 
accruing or incurred under the Act, enactment, regulation or thing so repealed 
or revoked.

In the case at least of highways established by dedication 
after the passing of sec. 601 or its parent enactment, one is not,
I am inclined to think, exceeding the bounds of reasonable con­
struction in holding that the right of the dedicand was a right 
“acquired under the Act” and therefore protected by this clause.
But whether that l>e or l>e not strictly so the Act of 1913 ought,
I think, to be read in light of the canon of construction laid down 
in C.P.R. v. Parke, [1899] A.C. 345, applying the language of 
Lord Blackburn in Metropolitan v. Hill (1881), 6 App. (’as. 193, 
at 208:—

It is clear that the burthen lies on those who seek to establish that the 
Legislature intended to take away the private rights of individuals, to shew 
that by express words, or by necessary implication, such an intention appears.

The words “soil and freehold” are not words of such aptness 
and precision as one might have expected to find if the intention 
had lieen to transfer the full and unincumlxmHl proprietorship 
a coelo usque ad centrum: and indeed obviously the dominium of 
the municipality is subject so long as the highway remains a 
highway to the public right of passage exercisable by all His 
Majesty’s subjects.

In the result the construction contended for would disable 
the municipality from acquiring only a stratum of land sufficient 
for highway purposes in a case in which the acquisition of the soil 
ad centrum (in the case, e.g.t of a highway laid out over a mining 
property), might entail a great deal of unnecessary expense and
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inconvenience. The I letter view apjiears to he that the subject 
matter with which the Legislature is dealing is the title held at 
the time of the passing of the Act by the frown or by some publia 
authority subject to the public right of user us a highway. If 
that is the subject matter to which the enactment is directed, and I 
think that conclusion is justified by the character of the existing 
legislation, then the principle of construction applies that general 
words should not lie extended so as to involve collateral effects 
u])on the rights of individuals which the Legislature must be 
presumed not to have contemplated. Kailtoii v. ll’nod (181K)>. 
15 App. fas. 363, at p. 367.

Anglin, J.:—The findings of the trial Judge are now fully 
accepted with the result that the right of the apjiellant to maintain 
the raceways in question across Pine street, a public highwin. 
prior to the enactment of the Municipal Act of 1913, 3-4 Geo. V.. 
ch. 43, is conceded. The sole question on this appeal is whether 
that legislation destroyed or took away such right without com­
pensation. Such a confiscatory effect will not lie given to a statute 
unless it be inevitable. Maxwell on Statutes, 6th ed., 501. 
The intention to accomplish that result must lie expressed in clear 
and unambiguous language, 27 Hals., para. 283, p. 150. Here 
it has been inferred chiefly because of the omission in sec. 433 of 
the Municipal Act of 1913, which replaced secs. 599 and 601 of the 
Municipal Act of 1903, of the words “subject to any rights in the 
soil reserved by the person who laid out such road, street, bridge 
or highway.”

It is obvious, as is pointed out by Middleton, J., 46 D.L.R. 513 
45 O.L.R. 79, that there must be some restriction on the broad 
meaning which it is sought to attribute to the language of sec. 433. 
f ertain rights which form part of the soil and freehold of highways 
were not thereby vested in the municipalities. I agree with 
that Judge that it is reasonably clear that the purpose of the 
change made by the Act of 1913 was to do away with some uncer­
tainty and confusion that arose from the former legislation which, 
while providing that highways should lie vested in the muni­
cipalities (sec. 601), at the same time declared (see. 599) that the 
soil and freehold thereof were vested in the frown. Apparently fo 
overcome this difficulty the legislation of 1913 vested the soil and 
freehold in the municipalities, thus transferring to them the



57 D.LJt.] Dominion Law Reports. 87

proprietary rights theretofore held by the Crown. The attain­
ment of the purpose of the amendment does not require inter­
ference with easements, such as that held by the plaintiff, and 
reasonable effect, and 1 think the full effect intended by the 
Legislature, van be given to the language of sec. 433 without 
in vol ving t heir eonfiscat ion.

Moreover, I doubt whether the language “the soil and freehold 
of every highway shall be vested” is apt or appropriate to carry 
a mere easement enjoyed over the highway, since an easement is 
only a right in the owner of a dominant tenement to require the 
owner of servient land “to suffer or not to do” something on such 
land and neither forms part of the ownership thereof nor involves 
a right to any part of its soil or produce, dale on Easements, 
9th ed., p. 1.

In reaching the conclusion that the appeal should be allowed 
and the judgment of Mast en, J. (1917), 37 D.L.R. 352, 39 O.L.K. 
382, restored, I have entirely put out of consideration the amend­
ment of 9 (îeo. V. 1919, ch. 40, see. 20, brought to our attention 
by Mr. Lennox. See Boulevard Heights v. Veilleux (1915), 20 
D.L.R. 333, 52 ('an. S.C.R. 185. If, notwithstanding secs. 18 
and 19 of the Interpretation Act, R.S.O. 1914, ch. 1, any inference 
may properly be drawn from this enactment it would seem to 
afford an indication that the view of the effect of the legislation 
of 1913 atxwe stated probably accords with what the Legislature 
intended. Of course, sec. 19, precludes any inference that the 
statute of 1913 before the amendment of 1919 had the effect for 
which the respondent contends or that such amendment was 
necessary to give it the effect for which the appellant contends. 
The amendment was obviously passed to meet the decision of the 
Appellate Division, 46 D.L.R. 513, 45 O.L.R. 79, in this case and 
may well have been introduced merely ex majori cautela.

The appellant is entitled to his costs here and in the Appellate 
Division.

Brodeur, J.:—It is common ground that the street under 
which were the raceways in question had l>een dedicated as a 
public highway by the predecessor in title of the plaintiff-appellant 
and that the dedication was subject to his right as owner of certain 
mills to enjoy the raceways across the street. The public highways 
were before 1913 partly vested in His Majesty and partly vested 
in the municipalities, 3 Edw. VII. 1903, ch. 19, secs. 599 and 601.
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The vesting in the municipality was made subject to anv 
rights in the soil reserved by the person who laid out the road 
(see. 601).

In the year 1913, it was enacted that all the roads would be 
vested in the corporation. It is true that the old secs. 599 and 601 
of the Municipal Act were repealed and that no formal provision 
was enacted as to the reservations that the former owners of the 
road possessed under the old law. But it seems to me that the 
object of the statute of 1913 w as simply to bring a change as to the 
vesting of the highways from His Majesty into the municipal 
corporations.

The repeal had not the effect of affecting any right, privilege 
or easement that the appellant possessed concerning those race­
ways, R.8.O. 1914, ch. 1. The appellant still possesses the right 
which he reserved to himself when his predecessor made his 
dedication to use these raceways and continue the industrial 
developmenfr which he could make with his mills.

I entirely concur in the view’s expressed in the Appellate* 
Division by Middleton, J. (dissenting) (46 D.L.R. at 515).

The appeal should be allowed with costs of this Court and the* 
order of the trial Judge restored with a proviso however that it 
shall not Income operative for a period of 6 months, to enable the* 
municipality in the meantime, if it so desires, to expropriate the 
right or easement in question.

Mignault, J.:—I concur with Anglin, J.
Appeal allowed.

WAMPLER v BRITISH EMPIRE UNDERWRITERS AGENCY.

Ontario Sujrreme Court, Appellate Division, Mulock, C.J. Ex., Magee, J.A., 
Kidded and Maslen, JJ. October 20, 1920.

Insurance (§ IX—450)—Automobile—Special clause—Construction 
—Damagf. while being unloaded from ferry—Liability of
COMPANY.

A policy insuring a motor car contained a clause inter alia against loss 
“while being transi>orted in any conveyance by lane! or water—stranding, 
sinking, collision, burning or derailment of such conveyance, including 
general average and salvage charges for which the insured is legally 
liable.” Held, that on the proper construction the two parts of the clause 
should be held to be distributive; that the first part covered loss arising 
from injury to the automobile itself, while being transported in any 
conveyance by land or water, and the second provided, in addition, that 
even though there was no physical injury to the automobile itself, yet 
loss, arising from general average and salvage charges for which the 
insured is legally liable, was insured against, and that the company was 
liable for damage caused by a ferry-boat backing away and allowing the 
automol ilc to drop into the water, while being unloaded.

|Wamjdt r v. Hntixh Empire Vnderurittrs Agency (1920), 54 D.L.R 
. 657, 48 O.L.R. 13, reversed.]
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Appeal by plaintiff from thr judgment of Onle, J., 54 D.L.R. 
657, 48 O.L.R. 13, in an action upon an automobile insurance 
policy. Reversed.

J. G. Kerr, for appellant; A. C. Heighingion, for defendants.
The judgment of the Court was delivered by
Masten, J.:—Appeal from the judgment of Unie, J., dated 

the 14th June, 1920.
The claim is for loss sustained by the plaintiff in respect to 

his automobile, which was insured by the defendant company.
The circumstances which occasioned the loss are fully set 

forth in the judgment now in review and need not be here repented.
On the argument counsel agreed that the quantum of the claim 

was not disputed, and that, if liability exists, the judgment should 
be for the sum of $1,181.47.

The points argued on the present appeal are :—
First, whether the loss in question is or is not covered by the 

terms of the policy.
Second, that the plaintiff's action was prematurely brought 

before any liability to pay had arisen. Coupled with this point 
is an appeal by the plaintiff against the leave to amend granted 
to the defendants at the trial whereby they were permitted to set 
up this defence, though it was not originally pleaded.

A third question was mentioned as to the non-delivery of 
formal proofs of loss by the insured to the company, and an alleged 
waiver thereof by the company.

Referring to this last point, I am of opinion that the corres­
pondence between the parties, appearing in exhibits 6, 7, 8, 9, 
and 10, operates as a waiver of any proofs of loss other than those 
which were delivered: Morrow v. Lancashire Insurance Co. (1899), 
26 A.R. (Ont), 173.

Turning then to the question of construction of the policy 
in question, I agree with the appellant's contention that the 
policy, on its true construction, covers the loss in question.

It was pointed out by the Court in the course of the argument 
that the policy contains no direct covenant to pay; but, neverthe­
less, I am of opinion that the policy does evidence an agreement to 
insure, and if any such question originally existed it is covered by 
the second clause of para. 1 of the statement of defence, which
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admits that the “defendants did enter into a contract of insurance 
of the said automobile of the plaintiff on certain terms and con­
ditions.”

It seems to me that the question now under consideration 
falls to be determined under the opening words of the polie), 
which I quote as follows:—

“Automobile.
“In consideration of $28.05 premium and the declaration of 

the insured, it is hereby understood and agreed that this policy 
is extended to cover the insured to an amount not exceeding 
$1,700 on the body, machiner)’ and equipment while within the 
limits of the Dominion of ( anada and the Vnited States . . . 
including while in building, on road, on railroad car or other 
conveyance, ferry or inland steamer, or coastwise steamer lietwecn 
ports within said limits, subject to the conditions before mentioned 
and as follows :—

“(A) Fire, arising from any cause whatsoever, and lightning.
“(B) While ! icing transported in any conveyance by land or 

water—stranding, sinking, collision, burning or derailment of 
such conveyance, including general average and salvage charges 
for which the insured is legally liable.

“Theft Endorsement.
“(C) Theft, robbery, or pilferage, excepting by any person or 

persons in the assured’s household or in the assured’s service or 
employment, whether the theft, robbery, or pilferage occur during 
the hours of such service or employment or not (and excepting 
also the wrongful conversion or secretion by a mortgagor or 
vendee in possession under mortgage, conditional sale, or lease 
agreement), and excepting in any case, other than in case of total 
loss of the automobile described herein, the theft, robbery, or 
pilferage of tools.”

The internal evidence afforded by these words and by the 
manner in which they are printed satisfies me that the defendants 
intended to accept liability for loss or damage to this automobile, 
(A) from fire, (B) “while lieing transported in any conveyance 
by land or water," (C) from theft, robbery, or pilferage: subject, j 
however, to any exceptions clearly and unambiguously set forth I 
in the subsequent portions of these three clauses; and I am of
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opinion that no such clear and unambiguous exception is set 
forth in the latter part of clause (B).

But, apart from the form of the policy and the manner in 
which the words are printed, there are other considerations 
which apiieal to me as strongly supiiorting the ap|/ellant's con­
tention:—

l’int, the inherent probabilities from the surrounding cir­
cumstances of the case. I cannot conceive that an insurance 
company offering insurance on an automobile while lieing trans­
ported would offer such insurance only in case of “stranding, 
sinking, collision, burning or derailment" of the conveyance in 
which the motor was lieing transported. Is it reasonable to 
•uptime that the insurance company would offer to insure an 
automobile which was being conveyed in a train against loss only 
if there was a burning, collision, or derailment of the train, but 
would not insure the motor against breakage, scratches, or other 
injuries from jolting or from shifting of other freight which was 
being conveyed in the same ear with it? Similarly, is it reasonable 
to suppose that in case of transportation of the motor by ship 
the insurance should only hold in ease of stranding, sinking, or 
collision of the ship, but that the company should not be liable 
if the cargo shifted and the motor was injured?

That being my view of the surrounding circumstances, and 
the policy being at liest ambiguous and uncertain in its phraseology, 
I think the ambiguity is to be resolved against the company.

But indeed I cannot consider that the clause is in truth ambigu­
ous. We are bound to give effect, if possible, to both parts of 
clause (B) above quoted, and I think it is the better construction 
to hold the two parts of (B) to be distributive: that the first clause 
covers loss arising from injury to the automobile itself while 
being transported in any conveyance by land or water; and the 
second clause provides, in addition, that, even though there is no 
physical injury to the automobile itself, yet loss arising from 
general average and salvage charges for which the insured is 
legally liable is insured against—thus, in my opinion, giving 
full effect to ever)- part of the contract.

Dealing now with the second point, as to the action having 
Ijeen prematurely brought, I am of opinion that the amendment 
ought not, in the circumstances here existing, to have been allowed. 
This defence was not set up by the defendants in their statement
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of defence, but was permitted by the learned Judge at the trial. 
The question of permitting amendments and of extending time 
for appeal has been considered in numerous cases, but I am 
unaware of any recent case in which the principle has been departed 
from that the discretion to permit an amendment is to be exercised 
so as to do what justice may require in the particular case ; and it 
seems clear to me that in the present case justice does not require 
that a technical defence of this kind, which has not been set 
forth in the pleadings, ought to be i>ermitted at the trial. Had 
this plea been set up in the statement of defence, the plaintiff 
could at once have abandoned this action and begun a new action 
the next day. At the trial such an amendment should only have 
been permitted on terms that the defendants should bear all 
costs thrown away in consequence of the amendment, and the 
plaintiff could then have begun a new action. In either case 
the amendment was not only technical but valueless in determining 
the real rights of the parties. I refer to the cases of James v. 
Smith, [1891] 1 Ch. 384, and Aronson v. Liverpool Corporation 
(1913), 29 Times L.R. 325, and Sales v. Lake Erie and Detroit 
River R.W. Co. (1896), 17 P.R. (Ont.), 224 (reversed in the Supreme 
Court but on other grounds), as illustrations of refusal to permit 
an amendment of the defence where the justice of the case does 
not require such amendment.

Our Rule 183 is not quite the same as the English Rule ; but, 
even under our Rule, it has been held by my brother Riddell, in a 
judgment concurred in by my brother Sutherland—Witherspoon v. 
Township of East Williams (1918), 44 O.L.R. 584, at p. 602, 47 
D.L.R. 370, at p. 387—that “Rule 183 does not compel us to amend 
proprio motu: amendments under that Rule are ‘to secure the 
advancement of justice,’ not to enable a litigant to obtain a dis­
honest advantage. ‘The real matter in dispute’ (see Rule 183), 
the real issue here, is—Did the plaintiff fulfil his contract?"

In that statement of the law I wholly agree; and, applying 
it to the present case, add, “The real matter in dispute" is what 
was insured against.

I would, therefore, allow the appellant’s appeal on this branch 
of the case also, with the result that I think the judgment of 
the trial Judge should be reversed, and judgment entered for the 
plaintiff for $1,181.47, with costs throughout.

Appeal allowed.
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THE KING v. McCarthy.
Saskatchewan Court of A ppeal, Haultain, C.J.S., Netdands and Laniont, JJ.A 

January SI, 1921.

Automobiles (§ III B—205)—Driver of—Legal duty to use reasonable 
care—Negligence—Liability—Manslaughter.

A person driving an automobile on a public street is under a legal duty
to use re:isonable care and diligence to avoid endangering human life.
If he fails to perform that duty without lawful excuse he is criminally
res|K>nsihle for the consequences.

[See Annotation, Automobiles and Motor Vehicles, 30 D.L.R. 4.]

Case stated by the trial Judge on a conviction for man­
slaughter. Conviction affirmed.

H. E. Sampson, K.C., for the Crown.
P. M. Anderson, K.C., for the accused.
Haultain, CJ.8., concurs with Lamont, J.A.
Newlands, J.A., (dissenting):—The charge in this case is 

manslaughter. The facts are that the accused, who was driving 
an automobile on Albert St., Regina, struck and killed the deceased, 
a telephone workman, who was working in a man-hole on the 
street. This man-hole was covered with a canvas tent about 
4 ft. high, under which the deceased was working.

The trial Judge, in charging the jury, said:
It has been decided, and I am going to tell you that the law is, that every 

person who drives a motor-car has a duty to drive it with such care and caution 
as to prevent, so far as is in his power, any accident <?r injury to any other 
person; that is, he has got to use all reasonable precautions to see that no 
person is injured through his want of caution or precaution. It does not, I 
apprehend, require any argument to bring to your attention the fact that a 
motor-car negligently driven is an extremely dangerous thing; it is dangerous 
to the public; and therefore it is quite necessary and quite proper that any 
person who drives a vehicle of that kind must use care to see that he does not 
injure any person else, and that if, through want of care on his part—that is 
reasonable care, the care that an ordinary reasonably prudent man would 
exercise—injury or death ensues to another person, then in law—and I am so 
charging you—he is criminally responsible. And if in 1 his case you come to the 
conclusion that it was through some want of ordinary reasonable care which an 
ordinary prudent man would have observed in the driving of the car, that the 
man Young came to his death by the car driven by the accused, then I am 
going to charge you that in law he would be guilty of manslaughter, and it 
would be your duty to find him guilty.

At the request of the accused’s counsel, he recalled the jury 
and told them:

I am also asked to direct your attention to the fact that in a criminal 
case the degree of negligence which renders a man culpably negligent is 
greater than in a civil case. I think that is quite so, and I am going to charge 
you to that effect—that while in a civil case a man may be liable to an action
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SASK. for damages, in a criminal case it would take a greater degree of negligence
to render him liable. That is so. But in this case it is for you to say whether 
or not the accused, driving a vehicle of that sort along the streets of the city.

The King took that care which it was the duty of an ordinary prudent man to take in
order to avoid doing damage to some person else on the street. If you come 
to the conclusion that he did not take that care, and that it was in consequenceMcCarthy.

Newlands, J.A. of that want of care that the death of Young took place, then he is guilty; if
he dia take that care he is not guilty.

In my opinion the Judge erred in his first charge to the jury 
and in the latter part of his charge when the jury was recalled. 
The want of ordinary reasonable care which an ordinary prudent 
man would have observed, although sufficient to render the accused 
liable in a civil action, is not sufficient in a criminal case. There 
must l>e gross negligence liefore there is criminal liability.

In Rex v. Alien (1835), 7 C. & P. 153, at 154, Park, J., said; 
“We are not trying the question of who is liable civilly. It is a 
question of felony. It is a question of gross negligence.” In 
Reg. v. Noakes (1866), 4 F. & F. 920 at 921, Erie, C.J., said: in 
charging a jury:

Without saying that there might not be evidence of negligence in a civil 
action, he did not think that there was sufficient to support a conviction in a 
criminal case.

The author in a note to this case says (at p. 922) :
The real ground of the opinion was that even a culpable mistake and some 

degree of culpable negligence is not felonious unless it be so gross as to be 
reckless.
And in Reg. v. Doherty (1887). 16 Cox, C.C., 306, Stephen, J„ 
at p. 309, said :

Manslaughter by negligence occurs when a person is doing anything 
dangerous in itself, or has charge of anything dangerous in itself, and conducts 
himself in regard to it in such a careless manner that the jury feel that he is 
guilty of culpable negligence, and ought to be punished. As to what act of 
negligence is culpable, you, gentlemen, have a discretion, and you ought to 
exercise it as well as you can. I will illustrate my meaning. Supposing a man 
performed a surgical operation, whether from losing his head, or from forget­
fulness, or from some other reason, omitted to do something he ought to have 
done, or did something he ought not to have done, in such a case there would 
be negligence. But if there was only the kind of forgetfulness which is common 
to everybody, or if there was a slight want of skill, any injury which resulted 
might furnish a ground for claiming civil damages, but it would be wrong to 
proceed against a man criminally in respect of such injury. But if a surgeon 
was engaged in attending a woman during her confinement, and went to the 
engagement drunk, and through his drunkenness neglected his duty, and the 
woman's life was in consequence sacrificed, there would be culpable negligence 
of a grave kind. It is not given to everyone to be a skilful surgeon, but it ifl 
given to everyone to keep sober when such a duty has to be performed. To
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find culpable negligence in the present case you must assume that the prisoner 
went into his bedroom, brought out the loaded revolver, and so handled it 
as in some manner to fire the two shots without intending to fire at all.

Lord Campbell, C.J., said, in Keg. v. Hughes (1857), 7 Cox 
C.C. 301, at 302:

The general doctrine seems well established that what constitutes murder 
being by design and malice prepense, constitutes manslaughter when arising 
from culpable negligence.

Gross negligence has been defined by Erie, in Cashill v. 
Wright (1856), 6 El. & HI. 891, at p. 899, 119 E.R. 1096, as greater 
negligence than the absence of the ordinary care: “It is such a 
degree of negligence as excludes the loosest degree of care and is 
said to amount to dolus.”

The trial Judge in this case told the jury that the accused was 
guilty if he did not take that care which it was the duty of an 
ordinary prudent man to take in order to avoid doing damage to some 
person else on the street. In my opinion this charge1 was incorrect. 
He should have told the jury that the accused would only be 
criminally liable if he was guilty of gross negligence as defined by 
the aliove quotations, and he should have left to the jury the 
question as to whether the accused was guilty of such gross neg­
ligence in this case.

I am of the opinion, therefore, that there should he a new trial.
Lamont, J.A.:—The accused was found guilty of having 

unlawfully killed Percy Young. The trial Judge remanded him 
for sentence, and reserved for the consideration of this Court the 
following questions :

1. Did I properly instruct the jury as to the negligence which, under the 
circumstances of the case, would render the accused guilty of manslaughter? 
2. In view of the fact that there was no evidence that the accused saw the 
deceased or knew that the deceased was under the tarpaulin referred to in 
the evidence, could the accused be found guilty of manslaughter?

The evidence in the case was not supplied to us, but I take it 
from the charge of the trial Judge that the question for the con­
sideration of the jury was, had the accused failed to keep a proper 
lookout, while driving his car on Allicrt St., to see that no person 
lawfully using the street would be struck and injured by it?

It apjjears that the deceased Young and two others were work­
ing at a man-hole on the street. Over the man-hole was placed 
a tarpaulin spread on a frame in the shaj>e of a tent or inverted V. 
The structure was from 3 to 4 ft. wide at the bottom, and extended
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5 or 6 ft. along the street, and was some 4 to 5 ft. high. Two of 
the men were in the man-hole. The deceased Young was either 
under the tarpaulin or beside it, when he was struck by the accused's 
automobile and killed.

The trial Judge in his charge instructed the jury that a motor 
car driven negligently along the street was a dangerous thing: 
that the driver of every such vehicle was under a legal obligation 
to driVe with the care and caution necessary to prevent, as far as 
possible, injury to any other person in the street, and that if they 
came to the conclusion
that it was through some want of ordinary reasonable care which an ordinary 
prudent man would have observed in the driving of the car, that the man 
Young came to his death by the car driven by the accused, then I am going 
to charge you that in law he would be guilty of manslaughter, and it would 
be your duty to find him guilty.

Counsel for the accused objected to this direction, contending 
that the Judge should have told the jury that the negligence 
necessary to justify a conviction for manslaughter was negligence 
of so gross a character as to amount to recklessness. Before us 
he now makes the same contention, and argues that a trifling dis­
regard of duty or momentary inattention is not sufficient to support 
a verdict of guilty.

The argument must be considered in the light of the facts. It 
would appear from the charge that the accused’s windshield was 
dirty, and this to a greater or less extent obstructed his vision. 
In his charge the Judge said:

It is said that the condition of the windshield was such that you could 
not see out of it, at least, that it was imperfect. I think the accused’s own 
evidence is that it was 25% dirty . . . However, on account of the 
condition of his windshield, he says, he did look out at the side from time to 
time, and the last time lie looked out was some time before the crash. Under 
the circumstances, did he do everything that a reasonably prudent man would 
have done? . . . Does the fact that he ran over the obstacle without 
seeing it convince you, or does it not convince you, that he could not have been 
doing what he should have been doing, otherwise he could not have helped 
but observe it? It is for you to say. If you come to the conclusion, under all 
the evidence, that if he had been looking ahead at all as the driver of a motor 
car should have looked ahead, he would or should have seen this, then you 
would be justified in coming to the conclusion that it was through culpable 
negligence on his part that the accident occurred, and that therefore he was 
guilty of manslaughter.

A number of English cases were cited in which it was held 
that, in order to justify a conviction, the Crown must shew some-
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thing more than negligence: that it had to establish what was 
designated as “gross negligence” or ‘‘criminal inattention.”

In Keg. v. Nicholls (1875), 13 Cox (’.(’. 75, at 7(i, Brett, J., 
said to the jury:

. . . If a person who has chosen to take charge of a helpless creature 
lets it die by wicked negligence, that person is guilty of manslaughter. Mere 
negligence will not do, there must he wicked negligence, that is, negligence 
so great, that you must be of opinion that the prisoner hail a wicked mind, 
in the sense that she was reckless and careless whet her t he créât ure died or not.

SANK.
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The King 

McCarthy.

I-anion t, J.A.

See also Iiex v. Williamson (1807), 3 C. & 1*. 035; Keg. v. 
Noakes (1800), 4 F. &. F. 920; liex v. Allen, 7 (’. & P. 153; Keg. v. 
Doherty, 16 (’ox C.(\ 306; Keg. v. Elliott (1889), 16 (’ox (’.(’. 710.

This rule, however, does not seem to have been applied in 
eases where persons were run over and killed while on the high­
way by others riding or driving.

In Kex. v. John Grout (1834), 6 (’. & P. 629, the accused, who 
was near-sighted, was driving his cart along the* highway at a rate 
<if 8 or 9 miles an hour, sitting in the bottom of the cart. He ran 
over a foot passenger and killed him. Holland, B., told the jury 
that the question for their consideration was whether the prisoner, 
having the care of the cart and being a near-sighted man, con­
ducted himself in such a way as not to put in jeopardy the limbs 
and lives of His Majesty's subjects; if they thought he had con­
ducted himself properly they would say he was not guilty, but if 
they thought he had acted carelessly and negligently they could 
pronounce him guilty of manslaughter.

In Keg. v. Dalloway (1847), 2 (’ox (’.(’. 273, a driver, standing 
in his cart, driving without reins on the public road, but not 
driving furiously, ran over and killed a child. He was indicted 
for manslaughter. Erie, J., directed the jury that a party neg­
lecting ordinary caution, and, by reason of that neglect, causing 
the death of another, was guilty of manslaughter.

In Keg. v. Murray (1852), 5 (’ox O.C. 509, the accused while 
driving a cait knocked down and killed a child. Perrin, .1., in 
charging the jury, said at p. 510:

The quest ion which you have to try here is, I may say in a word, whether 
the death was caused by the careless and negligent driving of the prisoner, or 
was the result of an accident which he could not reasonably foresee or provide 
against.

7—57 D.L.R.
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In Reg. v. Cavendish (1874), I.R. 8 C.L. 178, the accused, 
driving a call along the street, ran over a woman, inflicting injuries 
from which she died. He was indicted for manslaughter. There 
was some evidence of negligence on his |»rt. Fitzgerald, B., told 
the jury that, in order to convict the defendant (see p. 179),
they should be satisfied that the death of the deceased was caused by 
the act of the defendant; and that, if they were satisfied of that, it lay upon 
the defendant to shew, either by independent evidence, or from the facts as 
proved on the part of the prosecution, that he was excused; that the act of 
driving a cab in the street was a lawful orfe, and that he would be excused if 
that act was done with due care and caution on his part; that they need not 
trouble themselves with any particular consideration of the party on whom the 
burden of proof lay; that the real question was, whether, on all the facts, due 
and proper caution was exercised by the defendant or not ... if they 
were satisfied that he exercised due care and caution in doing it, they ought to 
acquit him.
The accused was convicted, and the question was reserved for 
the Court of Criminal Appeals as to whether or not the jury had 
been misdirected. Six out of seven Judges constituting the Courl 
held that the direction given vas correct. Dowse, B., in his 
judgment, quoted a passage from Sir Michael Foster’s hook, which 
seems to me to be appropriate. It is as follows (I.R. 8 C.L., 
at p. 181):—

A person driving a cart or other carriage happeneth to kill. If he saw or 
had timely notice of the mischief likely to ensue, and yet drove on, it will be 
murder, for it was wilfully and deliberately done. Here is the heart regardless 
of social duty, which I have already taken notice of. If he might have seen 
the danger, but did not look before him, it will be manslaughter for want of 
due circumspection. But if the accident happened in such a manner that no 
want of due care could be imputed to the diiver, it will be accidental death, 
and the driver will be excused.

The dissenting Judge, O’Brien, J., differed from his colleagues 
only on the question as to the onus of proof. In a subsequent 
case, Key. v. Elliott, 16 Cox C.C. 710, O’Brien, J., distinguished 
between the application of the rule laid down in the Cavendish 
case and the application of the rule contended for by Mr. Anderson 
on behalf of the accused in this case, and which the Judge adoplod 
in the case then before him. His distinction was as follows, at pp. 
713-714:—

Reg. v. Cavendish was a case of direct violence causing death, and the 
fact alone made the prisoner guilty, unless the prisoner could excuse himself. 
Here the prisoner was not the agent that caused the death, for non constat 
that any accident would have happened, and the train might have gone back 
without a collision, however likely that was to happen.
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I have referred to these English eases at some length on aeeount 
of the strenuous arguments pro and con which were luised upon 
them.

In my opinion, however, it is not necessary for us to refer to 
these authorities at all, lieeause the framers of our eriminal law 
have expressly legislated upon the subject, and in their legislation 
they have, it seems to me, adopted the principle laid down in 
Reg. v. DdUaway, and Reg. v. Murray.

Section 247 of the Or. Code reads as follows:—

SANK.
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The King
V.

McCarthy. 

Lament, J.A.

247. Every one who has in his charge or under his control anything 
whatever, whether animate or inanimate, or who erects, makes or maintains 
anything whatever which, in the absence of precaution or care, may endanger 
human life, is under a legal duty to take reasonable precautions against, and 
use reasonable care to avoid, such danger, and is criminally responsible for 
the consequences of omitting, without lawful excuse, to perform such duty.

That an automobile on a public street of the city may endanger 
human life if driven without care or caution is self evident. In 
the case before us the accused was in charge of the automobile. 
He was therefore under a legal duty to use reasonable care to 
avoid endangering human life. If he omitted to j)erform that 
duty without lawful excuse, the section expressly says that he is 
criminally responsible for the consequences thereof. Criminal 
respc ibility follows as a result upon a failure, without lawful 
excuse, to take reasonable care under the circumstances; that is, 
to take the care which a reasonable and prudent man would have 
taken.

The law' is summed up in Archliold’s Criminal Pleading, 
Evidence and Practice, 1918 ed., at 850, as follows:—

The degree of care to be used in driving depends on the number of persona 
or vehicles in the street; R. v. Murray, 5 Cox. 509 (Ir.); and if reasonable care 
and diligence is used, no criminal liability is incurred.

As the absence of reasonable care and caution was precisely 
the degree of negligence which the trial Judge instructed the jury 
was necessary to justify a conviction, his charge, in my opinion, 
was correct.

That the principle for which Mr. Anderson contended has 
no application to a case like the present, is, I think, also clear, 
from the fact that, once the Crown has established the killing and 
that the death resulted from a failure by the accused to i>erform 
a legal duty, a primd fade case of unlawful killing has l>een made .
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SASK. out for which the accused is criminally responsible, unless he
C. A. satisfies the jury that, under the circumstances, he should be

The King excused.
»• Archhold’s Criminal Pleading, p. 832, states the law as fol-

McCarthy.
----- lows:—

Lamont, J.A. Thus upon an indictment for manslaughter by negligent driving, on proof 
being given of the killing, it was held to lie on the accused to shew that he had 
driven with proper skill and care . . .

The verdict of the jury shews that the accused failed to satisfy 
them that he had used due care and caution. He must therefore 
be held criminally responsible for the death of Young.

As to the second question, the fact that the accused did not 
know the deceased was under the tarpaulin is no excuse. He 
should have seen the structure, and should have assumed that 
there might l>e some person working under it.

In my opinion, therefore, l>oth questions submitted should 
be answered in the affirmative, and the conviction sustained.

Conviction affirmed.

N. 8. THE KING v. EATON.
8~c! Nova Scotia Supreme Court, Harris, C.J., Russell, Longlcy and Chisholm, JJ.

December 9, 19t0.
Appeal ($ I C—28)—Judgment—Conviction—Application for new 

trial—When granted—Criminal Code, sec. 1019.
An Appellate Court will not set aside a conviction or order a new trial 

directed, even though evidence has been improperly admitted or rejected, 
unless it appears to the Court that some substantial wrong or miscarriage 
of justice has been occasioned.

(See Annotation, Misdirection as a “Substantial Wrong,” 1 D.L.R. 103.

Statement. Appeal from the judgment of the County Court Judge refusing 
to reserve the following point of law on the conviction of defendant 
for unlawfully stealing one Ford motor car of the value of SKH) 
or thereabouts, the property of one Gussie S. Robinson : “Was 
there any evidence of the crime of theft to sustain the conviction?” 
Affirmed.

Harris, C J.

J. J. Power, K.C., for appellant.
W. J. O'Hearn, K.C., for respondent.
The judgment of the Court was delivered by
Harris, C.J.:—The reserved case is as follows:—
The defendant was convicted before me on April 29, 1920, on a charge 1 

that he did “at Halifax in the county of Halifax on the 30th day of June, 1 
A.D. 1919, unlawfully steal one Ford motor car of the value of four hundred 1 
dollars or thereabouts, the property of one Gussie 8. Robinson."
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An application for a reserved rose has lieen made by counsel for defendant 
on the following grounds:—1. Was there any evidence of the crime of theft 
to sustain the conviction? 2. Was the Judge right in allowing the Crown 
to give in evidence in main the testimony of another witness named F.rnest 
Bell shewing the non-failure of the defendant to |iay the price of another car 
which he sold to the defendant, and did the introduction of such evidence 
vitiate the conviction, although the Judge stated that he was uninfluenced 
by its reception?

There was an appeal from the refusal to state a vast1 on the 
first ground and the whole matter was heard at one time.

The Court was unanimously of opinion that there was evidence 
of the crime of theft to sustain the conviction and it seems un­
necessary to discuss it.

On the argument of the appeal counsel raised a question as to 
the admissibility of the evidence of the witness Bell, but it is not 
necessary to express any opinion regarding it for two reason**—

First. The Judge states that he came to his decision irrespective 
of this evidence; therefore, assuming that it was not admissible, 
it did not affect the result.

Sec. 1019 of the Criminal Code, R.K.C. 1900, eh. 140 provides:
1019. No conviction shall lie set aside nor any new trial directed, although 

it appears that some evidence was improperly admitted or rejected, or that 
something not according to law was done at the trial, or some misdirection 
given, unless, in the opinion of the Court of Appeal, some substantial wrong 
or miscarriage was thereby occasioned on the trial : Provided that if the Court 
of Appeal is of opinion that any challenge for the defence was improperly 
disallowed, a new trial shall be granted.

We agree that no substantial wrong or miscarriage was 
occasioned on the trial by w hat took place.

Second. The evidence discloses that the accused went to the 
stand in his ow n defence and w as properly cross-examined regalding 
the matter referred to in the evidence of Bell and admitted it. 
The admission of the evidence, even if inadmissible at that stage, 
did no harm under the circumstances.

For these reasons the appeal w ill be dismissed and the second 
question will be answered that the introduction of such evidence 
did not vitiate the conviction. Appeal dismissed.

N. S.

H. C.

The Kino

Harris, C J.
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SHAW v. GLOBE INDEMNITY CO. OF CANADA.
British Columbia Court of Appeal, Macdonald, C.J.A.. Galliher, Me Phillips 

and Eberts, JJ.A. January 4, 1921.

Insurance. (§ III I)—71)—Policy or contract—“Entire sight of one
EYE IS IRRECOVERABLY LOST”—CONSTRUCTION—Li ABILITY.

The “entire sight <;f one eye is irrecoverably lost” within the meaning 
of an indemnity | nil icy when the insured, although able to distinguish 
light from dark and notice shadows, has lost the useful sight of the eye 
in relation to his avocation, and when no oner it ion is recommended thaï 
affords reasonable belief that the sight can be restored.

[Re The Eth rinyton and Lancashire etc. Accident Ins. Co., [190V] 1 11.1b 
591. referred to.]

Appeal by defendant from the trial judgment in an action 
to recover under an accident policy. Affirmed.

S. S. Taylor, K.C., for appellant.
E. P. Davis, K.C., for respondent.
Macdonald, C.J.A.:—I would dismiss the appeal for the 

reasons given by the trial Judge, Gregory, J., who has, if I max- 
say so, stated the facts and his conclusions of law thereon with 
great clearness and accuracy.

Galliher, J.A.:—I would dismiss the appeal.
I cannot accept the view so strongly urged by Mr. Taylor, 

that where there remains the faintest glimmer of sight and where 
by a delicate operation that might lie improved, that the insured 
cannot recover under the wording of the policy.

McPhillifs, J.A.:—The clause in the policy which needs to 
be construed is numliered 9, and reads as follows: “Entire sight 
of one eye is irrecoverably lost.”

Now the facts would appear to lie clear and conclusive that one 
eye has lost its usefulness for all time. Such may reasonably 
be said upon the evidence of the respondent and Dr. Crosby, 
specialist, and one circumstance that cannot fail notice is this, 
that the respondent submitted himself at the request of the 
apjiellant to another specialist, Dr. Anthony, selected by the 
appellant, but the appellant did not call Dr. Anthony; in fact, 
called no evidence. Upon the facts it is demonstrated to a cer­
tainty that the sight of one eye is “irrecoverably lost.” The eve 
itself is there but not in its natural state; it is injured and sightless. 
To lie able to distinguish light from dark and notice shadows, 
is not seeing, it is not the possession of “sight.” In my opinion, 
as at present advised—although in the present ease it is unnecessary
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to go that far—it must lie sight that is useful sight in relation to 
the avocation of the respondent, “Train Despeteher (office 
duty only),” as set forth in the policy.

Can it lie said at all successfully upon the facts of this case, 
that there has not been “loss of sight" within the meaning of the 
policy? It would seem to me that there can lie but one answer 
to this question and that must lie that the sight is lost and cannot 
lie recovered or got back. There would not apjienr to be any 
possible remedy nor is any operation recommended that would 
afford any reasonable belief that the sight would lie restored. 
A miracle only could restore the sight. As I read Dr. Crosby’s

B. C.

C. A.

INDKMNITT 

Canada. 

Mcpyilipt, J A.

evidence, no human skill would apjiear to afford any remedy of a 
situation which would appear to lx* hopeless. That living the 
position, the final analysis must result in the determination, that 
that which was* insured against has hapfiened and the indemni­
fication under the terms of the policy is payable.

The general principle upon which the Court must proceed in 
determining liability is admirably and trenchantly set forth in 
the judgment of Vaughan Williams, L.J., in lie The Etherington 
and Lancashire &C. Accident Ins. Co., [1909] 1 K.B. 591, 78 L.J. 
(K.B.) <>84. We find the Lord Justice saying: (78 L.J. (K.B.) 
084 at 080) :

In my opinion, the judgment of Channell, J., in this case is right and should 
be affirmed. I do not say that the construction of this policy is easy. But I 
start with this—that it is well established by authority that in construing a 
policy of insurance, whether life, fire or marine, or any other kind of policy, 
an ambiguous clause should always be construed against rather than in favour 
of the insurance company. That view was affirmed by this Court in Joel v. 
Law t'nion and Crown Insurance Co., [1908] 2 K.B. 863, and was particularly 
emphasised by Fletcher Moulton, L.J., in the course of his judgment. He 
said, “I fully agree with the words used by Lord St. Leonards in his opinion 
in the case of Andtrson v. Fitzgerald (1853), 4 ILL. Cas. 484, 10 E.R. 551, to 
the effect that in this way provisions are introduced into policies of life insur­
ance which, “unless they are fully explained to the parties, will lead a vast 
number of persons to suppose that they have made a provision for their 
families by an insurance on their lives, and by payment of perhaps a very 
considerable proportion of their income, when in point of fact, from the very 
commencement, the policy was not worth the paper upon which it was written.” 
1 think that this policy should be construed fortius contra proferentem, and on 
that basis I will consider what is its meaning. But before I do so I wish to 
refer to two points. The first is this: Counsel for the insurance company 
called our attention to the case of Isitt v. Pail way Passengers’ Ass’ee Co. 
(1889), 22 Q.B.D. 504, as being a decision which, if it were applicable and were 
followed in this case, would make it difficult for the company to maintain
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their defence; for there the Court held that the death of the assured wae due 
to the “effects of injury caused by accident,” where the ultin ate eaurie of the 
death was a result which was reasonably to be expected from the accident. 
But we were told that the clause which appears in this policy was introduced 
for the purpose of getting rid of the decision in that case. 1 have no doubt 
that that is historically right, and that that was the object of the clause. But 
I think that if the company desired to get rid of that case they had not the 
con mercial courage of their desire. They have not, in my opinion, expressed 
with sufficient plainness their desire that what was laid down by the Court in 
that case should in no sense be applied against their |>olicies. Then there i- 
anothcr point. We must not construe this policy merely in reference to this 
particulrr case. We must recollect that it is a document which is used and 
regularly issued by this insurance company to persons who are desirous of 
effecting insurances against accidents, and we must consider where the con­
struction which is urged ii|K>n us on behalf of the company would lead if we 
were to adopt it. So far as I can see, if we adopted that construction it would 
lead to this result—that it would be very difficult to establish the liability of 
the company on such a policy in any case except where the accident resulted 
in what used to be called death on the spot ; for every other cose except that 
of death on the spot, there is always the possibility of an intervening cause. 
It would be very difficult to look forward with any certainty to any money 
being recoverable on such a policy if we were to put that construction ti|>on it. 
My view, therefore, is supported by this consideration, which I think will in 
a sense be welcomed by the-insurance company—that if I am right I am avoid­
ing a construction under which the policies that could be enforced against the 
company would be so reduced in number that very few people would care to 
insure against accidents.

In the present ease the argument that has liecn so forcefully 
pressed by the counsel for the appellant, cannot, with deference, 
lx* given effect to; it would be destructive of the true principle of 
indemnification as defined by the authorities. Here it is contended 
that owing to the fact that there is a mere sensibility of light and 
shadow', with really no capability to see at all, and no hope of 
recovery of sight, that the “entire sight” of the eye is not “irre­
coverably lost it would seem to me upon the facts to tie a most 
untenable contention.

In my opinion, therefore, Gregory, J., the trial Judge, arrived 
at the right conclusion, and the judgment should be affirmed.

Eberts, J.A., would dismiss the appeal.Eberto. J.A.
Appeal dismissed.
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ALLEN v. STANDARD TRUSTS CO.
Manitoba Court of Appeal, Perdue, Cameron and Dcnnistoun, JJ.A.

November 20, 1020.

( OMVANIKS ($ VII A—364)— FoBKIGN COMPANY—SlIABElIOLOEB DOMICILED 
in Manitoba—Liability under State laws of company.

When a British subject domiciled in Manitoba becomes the owner of 
shares in an incorporated American company he becomes subject to the 
liabilities imposed on shareholders by the laws of the State in which 
the company is incorporated, and is deemed to have submitted in com­
mon with the other shareholders to its jurisdiction, and is 1 found by its 
process and may be sued in Manitoba for the amount of his liability.

Appeal by defendants from the trial judgment (1919), 49 
D.L.R. 399. in an action by the receiver of a foreign company, 
against the executors of the estate of Sir William Whyte, to re­
cover the amount of the par value of 50 preferred shares held in 
said company, and interest thereon. Affirmed.

K. K. Williams, for appellant.
A. C. Ferguson, for respondent.
Perdue, (-.J.M. :—The plaintiff in this case is the receiver of 

The O. W. Kerr Company, a corporation created under the laws 
of the State of Minnesota. The defendant is the executor of the 
late Sir William Whyte, deceased. In January, 1911, the de­
ceased became the owner of 50 shares of the preferred stock of 
the corporation of the aggregate par value of $5,000. The man­
ner in which the shares of the corporation were sold in Manitoba 
was as follows : The agent to make these sales was furnished 
with stock certificates executed in blank under the seal of the 
corporation. When a sale was made and the purchase-money 
was received, the name of the purchaser and the number of shares 
were written in the blank spaces in the certificate, and the cer­
tificate was delivered to the purchaser. The money was remitted 
to the corporation and the purchaser’s name was entered in the 
hooks of the corporation as that of a shareholder. The evidence 
shews that this was the procedure followed in the present case. 
The deceased was received as a shareholder and dividends were 
paid to him on his shares from time to time. He was still the 
owner of these shares when he died in April, 1914. At the time 
he acquired these shares, and up to the time of his death, Sir 
William Whyte was domiciled in Manitoba.

By the constitution and laws of Minnesota, each stockholder 
I in a corporation, whether he is the holder of common or preferred
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MAN. shares, shall, with certain exceptions, which do not include the
cTÂ. O. W. Kerr Co., ‘ ‘ be liable to the amount of stock held or owned

by him.” The further allegations in the statement of claim are
t. to the effect that the 0. W. Kerr Co.'s financial affairs were in 

Tkvhts'vo. such a condition in the early part of the year 1915 that on theStandard

rutüTcj m °f a creditor the plaintiff was appointed as receiver
of that corporation ; that the corporation is indebted to various 
persons, firms and corporations to an amount exceeding 
$400,000 : that it has no assets except the “superadded or consti­
tutional liability of the stockholders.”

I think it was sufficiently proved that the deceased had sub­
scribed for and become the owner of the shares in question. The 
plaintiff, who is a practising attorney-at-law in the State of 
Minnesota, gave evidence as to facts of importance in the case, 
and also proved the laws of that State applicable to the matters 
in question. The procedure relating to the appointment of a re­
ceiver and the proceedings instituted and completed thereunder 
were proved by certified copies under the seal of the Minnesota 
Court, and were further identified by the evidence of Allen. The 
sufficiency of the proof of the legal proceedings and of the 
various documents relating to the formation, business and affairs 
of the company, as put in evidence, are fully dealt with by my 
brother Cameron in whose conclusions 1 agree.

The stock certificate delivered to Sir William Whyte when he 
purchased the shares shews on its face that the company was 
incorporated under the laws of Minnesota. The letter written to 
him on January 3, 1911, by the agent of the company suggesting 
that he should make the purchase, mentions it as ‘‘The 0. W. 
Kerr Company of Minneapolis.” The letter from Sir William 
in reply refers to it in the same terms and expresses a willingness 
to take $3,000 worth of stock. On January 24, 1911, he wrote 
again and said : ‘‘I have your letter of 21st inst., in connection 
with increasing the capital stock of the 0. W. Kerr Company, of 
Minneapolis. From my knowledge of this firm’s methods, and 
your own strong recommendation, 1 will take $5,000 preferred 
stock, and enclose herewith my cheque for same.”

By the word ‘ ‘ firm ’ ’ the writer no doubt meant company. He 
must be taken to have intended to become a shareholder in the
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company with all the benefits and all the obligations attached to MAN.
the ownership of aueh shares. C. A.

Copin v. Adamson (1874), L.R. 9 Exch. 345, is a leading case aTIen 
on the liability of a person who becomes a shareholder in a foreign ^ r. 
corporation. That action was brought on a French judgment. Trusts Co. 
The defendant pleaded that he was not at any time before judg- r„,~^tr. 
ment resident or domiciled in France, or within the jurisdiction 
of the Court, or subject to French law, that he w as never served 
with process, nor had any notice or opportunity of defending 
himself. The finit replication to this plea alleged that defendant 
was the holder of shares in a French company, having its legal 
domicile at 1‘aris, and that he became thereby subject to all the 
liabilities, etc., belonging to holders of shares, and in particular 
to the conditions contained in the statutes or articles of associa­
tion ; that by these statutes it was provided that disputes arising 
during liquidation should be submitted to the jurisdiction of the 
French Court; that every shareholder provoking a contest must 
elect a domicile at Paris and in default election might be made 
for him at the office of the imperial procurator; that summonses, 
etc., should be validly served at the domicile formally or im­
pliedly chosen ; that the company became bankrupt and defend­
ant’a unpaid calls became payable to plaintiff as assignee ; that he 
made default and provoked a contest; that he never elected a 
domicile; that plaintiff caused a summons to be served at the 
office aforesaid; that by the law of France the office provided 
was the implied domicile of election for the purpose of service 
and the service w as regular ; that defendant was bound to appear 
but did not, whereupon judgment by default was entered against 
him. The second replication alleged that the defendant was a 
shareholder, as in first replication mentioned, and stated the pro­
visions of the law of France to the same effect as those contained 
in the above-mentioned statutory articles of association, but 
omitting all reference to the statutes or articles of association, 
and alleging that defendant did not elect a domicile, that the 
company became bankrupt, etc., and that a summons was served 
as in first replication stated. It was held by all the ,1 udges who 
heard the argument that the first replication was good. Kelly,
C.B., held that the second replication was also good, but the major-
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ity of the Court, Amphlett and Pigott, BB., held that it was bad. 
On appeal from the decision, in L.R. 9 Exch. 345, upon the first 
replication, the Court of Appeal upheld the judgment of the 
Court of Exchequer (1875), 1 Ex. D. 17.

In giving judgment in the Exchequer Court, Kelly, C.B., said. 
L. R. 9 Exch., at p. 349 :

I apprehend that it is now established by the law of this country that 
one who becomes a shareholder in a foreign company, and therefore and 
thereby a member of that company—such company existing in a foreign 
country, and subject in all things to the law of that country—himself be 
cornea subject to the law of that country, and to the articles or constitu­
tions of that company construed and interpreted according to the lair of 
that country in all things and as to all matters and all questions existing 
or arising in relation to or connected with the acts and affairs and the 
rights and liabilities of such company and its mendiera severally and 
collectively.

I take it that all the Judges agreed with the statement of the 
law contained in the above extract. Amphlett, B., with whom 
Pigott, B., concurred, said at L.R. 9 Exch. 353 :

As to the first replication demurred to, the Court is unanimously of 
opinion that the defendant is shewn upon the face of it to have con­
tracted with the company, of which he is a shareholder, and whose repre­
sentative the plaintiff is, that he would, under the circumstances dis­
closed, be amenable to the jurisdiction of the Court of the Tribunal of 
Commerce of the Department of the Seine. Rut as to the second repli­
cation, my brother Pigott and myself think that although the allegations 
are sufficient to shew that defendant’s contract is to be governed by 
French law, still that they do not shew that he is subject to the jurisdic­
tion of the French Court. The contract must be interpreted by an 
English tribunal.

The decision on the first replication was appealed to the Court 
of Appeal and was upheld : 1 Ex. D. 17, at p. 19. In giving judg­
ment Lord Cairns said :

The averment is, that by the law of France lie was bound by all the 
statutes and provisions of the company. The Court of Exchequer have 
held that a good replication. I am clearly of the same opinion. It appears 
to me that, to all intents and purposes, it is as if there had been an actual 
and absolute agreement by the defendant.

It must be borne in mind that the action in the Oopin case. 
supra, was brought upon a foreign judgment and not upon the 
original cause of action. The case at Bar is upon a liability of 
the defendant arising out of obligations attached by the laws 
of Minnesota to the holder of shares in the corporation in 
question, obligations which he is taken to have assumed by
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voluntarily becoming a shareholder. The contract into which 
the deceased entered when he applied for, received and accepted 
the shares was governed by the law of Minnesota and was subject 
to any condition or liability attached to it by that law. It is no 
defence to say that he did not know of the double liability on the 
shares. The law made that liability a part of the contract. He 
must be held to have notice of it. See opinion of Amphlett, J., 
in Copin v. Adamson, at p. 354. The contract was performed on 
the part of the company and the subscriber received dividends on 
the shares. He must be held to have accepted the shares subject 
to the obligations attached to them by law.

The decision upon the second replication in Copin v. Adam­
son, supra, docs not affect the present case. That decision was 
to the effect that an Englishman, who had no domicile in France 
either actual or by agreement, who had in no manner submitted 
himself to the jurisdiction of the French Court, or been served 
by any process, was not bound by a judgment obtained against 
him in that Court. The present action is brought, not upon a 
judgment, but upon the double liability on the shares. The 
proceedings in Minnesota established the representative char­
acter, duties and powers of the receiver, the insolvency of the 
corporation and the doing of certain acts which led up to the 
accruing of the liability of the shareholder and the perfecting 
of the demand upon him.

1 have discussed Copin v. Adamson at almost undue length. 
1 have done so because 1 regard it us being the leading decision 
on the subject and as settling the main controversy in the case 
before us.

The provision upon which the liability of the shareholder 
is based is contained in the constitution of the State of Minnesota, 
art. 10, sec. 3, General Statutes of Minnesota, 1913, p. 2093, and 
is in these words : ‘ ‘ Each stockholder in any corporation, except­
ing those organized for the purpose of carrying on any kind of 
manufacturing or mechanical business, shall be liable to the 
amount of stock held or owned by him.”

It is clear from leading American authorities that the O. W. 
Kerr Co. does not come within the exception.

Bv sec. 32 of the Manitoba Evidence Act, R.S.M., 1913, ch. 65,
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the Courts of this Province may take judicial notice of the laws 
of any part of the United States of America and may refer to 
statutes, reports of eases and works upon legal subjects as the 
Court may deem authentic. In this ease we have also the benefit 
of the expert evidence of Mr. Allen as to the laws of Minnesota, 
and particularly with reference to the enforcement of stock­
holders’ liability in the case of corporations formed under the 
laws in force in that State. In considering the effect of the stat­
utes of Minnesota this Court would naturally adopt the interpre­
tation put upon them by the highest Court in that State and by 
the Supreme Court of the United States.

In Bernheimer v. Converse (1906), 206 U.S. 516, it was hold 
by the Supreme Court of the United States that in a State where, 
as in Minnesota, stockholders’ liability is fixed and measured by 
the constitution, a stockholder upon acquiring his stock incurs 
an obligation arising from the constitutional provisions, which 
is capable of being enforced in the Courts not only of that State 
but of another State and of the United States. Day, J., in de­
livering the judgment of the Court enunciated the following 
principle, at p. 533: “By becoming a member of the Minnesota 
corporation, and assuming the liability attaching to such mem­
bership, he became subject to such regulations as the State might 
lawfully make to render the liability effectual.”

The above is in substantial agreement with Kelly, C.B.’s 
statement of the view adopted by English Courts, as given in the 
passage 1 have quoted from his judgment in Copin v. Adamson, 
supra.

In Converse v. Hamilton (1911), 224 U.S. 243, the provisions 
in the constitution and laws of Minnesota as to the double lia­
bility of a stockholder were discussed. The constitutional valid­
ity of these provisions and the power and authority of the re­
ceiver of the corporation to enforce the double liability of the 
stockholder in another State were considered and upheld. The 
Supreme Court of the United States in this case reversed the 
decision of the Supreme Court of Wisconsin in which a contrary 
view was taken.

The certified copies of the proceedings by the plaintif!' as 
receiver of the insolvent corporation together with the other evi-
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deuce adduced before the trial Judge in this ease satisfy me that 
all proceedings required by the laws of Minnesota to render 
effectual the liability of the shareholder, or bearing upon its 
enforcement, have been taken in that State. A liability of a 
contractual nature existed upon the part of each shareholder 
in the company to contribute, in ease of its insolvency, towards 
the payment of its liabilities to the extent of the amount of his 
shares. The plaintiff as a quasi-assignee for the benefit of the 
creditors of the company is entitled to enforce this liability 
against the shareholder or his personal representatives, and when 
the shareholder was domiciled in Manitoba the Courts of that 
Province may enforce it.

The appeal should be dismissed with costs.
Camkkon, J.A.:—This action is brought by the plaintiff as 

receiver of the O. W. Kerr Co., a corporation incorporated under 
tin- laws of the State of Minnesota for the purpose amongst others 
of purchasing and selling lands and having its head office at 
Minneapolis in that State, against the defendants as executors 
of the estate of the late Sir William Whyte, to recover the sum 
of $5,000, an amount equal to the par value of 50 shares of the 
preferred stock of the company held by him, with interest at 6%. 
The statement of claim fully sets forth the facts of the case, the 
laws of the State of Minnesota fixing the liability of shareholders 
of corporations and prescribing the method of enforcing that 
liability in the State Courts and the proceedings taken in those 
Courts pursuant thereto.

The action was tried before (lait, J. (1919), 49 D.L.R. 399. 
who gave judgment for the plaintiff for the amount claimed and 
interest. In his judgment the pleadings, facts and evidence as 
well ns the authorities on the points of law involved are fully 
dealt with.

Objection was taken on the argument to the admissibility of 
the evidence presented to establish the incorporation of the O. W. 
Kerr Co.

Under the laws of Minnesota the method of procuring incorp­
oration differs somewhat from that laid down by our Companies 
Act, R.S.M. 1913, eh. 35. (1) There must be a certificate of in­
corporation, signed by three or more persons constituting them-
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selves a body corporate, and declaring the name of the corpora­
tion, the general nature of its business, with amount of its capital 
stock and other particulars set forth in the statute; (2) This cer­
tificate is filed and recorded with the Secretary of State and 
thereafter with the register of deeds, where the principal place 
of business of the corporation is specified to be in the certificate;
(3) The prescribed fees must be paid to the Secretary of State;
(4) The certificate must be published as provided : and (5) Proof 
of the publication is to be filed with the Secretary of State, and 
upon such filing its corporate organisation is complete. Pro­
vision is made for the amendment of the certificate of incorpora­
tion in respect of any matter which the original certificate might 
have contained by a majority vote of the shareholders as therein 
specified, which upon being authenticated and approved, tiled 
and published as in the case of the original certificate becomes 
effective and complete.

At the trial there was put in as Ex. 1 a certificate of the 
Secretary of State of the State of Minnesota signed by him mid 
sealed with the Great Seal of the State that he had compared the 
annexed copies with the original articles and amendments thereof 
of the O. W. Kerr Co., and that the said copies are true and 
correct transcripts thereof and that the affidavit of publication 
of the said articles was duly published.

Also as Ex. 2, a certificate of the said Secretary of State, 
signed by him and sealed with the Great Seal of the State, that 
he had compared the annexed copy with the articles of incorpora­
tion of the O. W. Kerr Co., and amendments thereto as recorded 
in the record of incorporation and of the proof of publication 
in each case and that the said copy is a true and correct tran­
script of said instruments and of the whole thereof.

There was also filed at the trial as Ex. 3, a copy of the cer­
tificate of incorporation of the said company with the annexed 
certificate of the register of deeds in and for Hennepin County 
in the State of Minnesota signed by him and under his official 
seal, that he had compared the same with the original filed in 
his office and that the copy is a true and correct transcript and 
copy of the same.
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Kxs. 4 and 5 are copies of the amendments to the articles 
<if incorporation certified to by the register of deeds in like 
manner.

Finally there is Ex. 6, a certificate of the Secretary of State 
under the Great Seal of the State that the O. W. Kerr Co. was 
on December 23, 1910, and has since been a corporation duly 
organised, created and existing under the laws of Minnesota, 
with an authorised capital of $500,000, divided into 5,000 shares 
of the par value of $100 each, and that the said charter has never 
been cancelled or annulled.

In addition to this documentary evidence the plaintiff, the 
receiver in the proceedings in the Minnesota Court and an at­
torney at law, testified that he had himself compared Exs. 2, 3, 4 
and 5 with the originals of which they purported to be copies and 
that they were true copies of the same.

Before the passage of the statutes relating to the admission of 
documentary evidence there were well-established methods of 
proving foreign official records and acts of state.

In the absence of nome such statutory provision the rule has been laid 
down that the proper mode of authentication of foreign records or docu­
ments other than foreign laws or judicial records must be determined 
under the guidance furnished by the rules of the common law or the 
usages of nations, and that any evidence is in general sufficient that legi­
timately tends to prove that the document offered is in fact certified by 
the officia! custodian of the original of which it purports to he a copy 
and that he has due authority to make such certification. Tlius a copy 
certified under the Great Seal of State is admissible without further 
authentication. [22 Corp. Jur., 866.]

In National Bank of St. Charles v. De Bernales (1825), 1 Car. 
& P. 569, an examined copy of a charter deposited in the proper 
public office at Madrid was allowed in evidence.

Here we have copies of the articles of incorporation and the 
amendments thereto certified by the Secretary of State of Minne­
sota under the Great Seal, and, in addition, the certificates of the 
register of deeds under his seal of office.

Furthermore the certificates of the Secretary of State are 
admissible under the Evidence Act, 14-15 Viet., 1851, ch. 99, sec. 
9. They relate to “acts of state” as therein mentioned. “The 
official acts of every state or potentate whose independence has
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been recognized by the Crown, and of their authorized agents, are 
aets of State.” (23 Hals., p. 310, para. 650.)

“A foreign patent is an ‘act of state’ within the meaning of 
this section.” In re Betts’ Patent (1862), 1 Moo. P.C. 40; 
Roscoe, on Nisi Prius, vol. 1, p. 102.

See also 13 Hals. 527, para 728: “Acts of state of a foreign 
state . . . may be proved by examined or authenticated copies."

The Act of 14-15 Viet, has been held to expand the common 
law. See Erie, C.J., in Motterun v. Eastern Counties Rtf. (1859). 
7 C.B. (N.S.) 58, at p. 71, 141 E.R. 735.

The certificates not only authenticate the copies of the articles 
but certify them to be examined copies. And not only have we 
this evidence but also that of the plaintiff, who testified that In- 
had compared the copies with the originals on record. I see no 
ground whatever for refusing to admit the documents. It is 
difficult to see what further steps could have been taken to per­
fect this evidence.

The argument that the Manitoba Evidence Act, R.S.M., 1913, 
ch. 35, displaces and supersedes the Act of 14-15 Viet, is wholly 
ineffective in view of the express provisions of sec. 33. Apart 
from this provision, such an Act is to be construed cumulatively.

Objection was also taken to the admissibility of documents 
purporting to be certified copies of the proceedings in the Courts 
of Minnesota. But the provisions of sec. 13 of our Evidence Act 
apply and have been complied with.

The liability sought to be enforced here is founded on the 
following provision in the constitution of the State of Minne- 
soat. (Revised Statutes of Minnesota, 1905, p. 1186.) “Each 
stockholder in any corporation, except in those organized for the 
purpose of carrying on any kind of manufacturing or mechanical 
business, shall be liable to the amount of stock held or owned 
by him. ’ ’

In the statutes of the State of Minnesota provisions arc made 
prescribing the proceedings to be taken to ascertain and enforce 
this liability of the shareholder in the event of the insolvency 
of the company. Upon complaint of a judgment creditor, whose 
execution against the corporation has been returned unsatisfied, 
the Court may sequestrate the property of the corporation and
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appoint a receiver thereof. The receiver then alleging the exist­
ence of a constitutional or other liability of the stockholders and 
that it is necessary to resort to the same secures from the Court 
a date to hear his application and to give such notice as might be 
deemed proper. Upon the hearing the Court then considers the 
evidence as to: (1) The nature and probable extent of the in­
debtedness of the corporation; (2) The probable expense of the 
receivership; (3) The probable amount of the available assets; 
and (4) The parties liable as stockholders, the nature and extent 
of their liability and their probable solvency and the Court, if 
necessary, may order a ratable assessment on the stockholders or 
otherwise as may be deemed necessary and shall direct the pay­
ment of the amount so assessed against each share to the receiver. 
On failure of any one liable to such assessment to pay the same 
within the time prescribed the order may authorise the receiver 
to bring an action against him wherever found, and such order 
shall be conclusive as to all matters and as to all parties therein 
adjudged liable whether appearing or being represented at the 
heating or not, or having notice thereof or not. Upon the expira­
tion of the time fixed in the order of assessment the receiver 
shall commence an action as against every party so assessed and 
failing to pay wherever he is found unless he satisfies the Court 
that it is useless or too costly to do so.

These statutory provisions were complied with so far as the 
necessary proceedings in the Minnesota Court were concerned, 
as appears by the authenticated copy of the proceedings filed. A 
copy of the order of the District Judge dated at Minneapolis, 
January 24, 1916, ordering that the receiver’s petition be heard 
on March 11, 1916, when the Court would proceed to consider 
the nature and probable extent of the indebtedness of the corp­
oration and the other particulars required by the statute as afore­
said and directing publication and service by mailing of the 
order itself and a copy of the order of the District Judge, dated 
April 1, 1916, declaring the liability of the shareholders and 
ordering an assessment of $100 on each share and authorising the 
receiver to bring such actions as might be necessary to recover 
same and directing the receiver to give notice of the order by 
mailing a copy of the same to each shareholder, were produced
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by the defendant’s manager, who admitted their receipt at or 
about their dates. These orders are fully set out in the judgment 
of Galt, J., 49 D.L.R. 399.

It thus appears that the liability of a shareholder in this 
corporation has its origin in the constitutional provision above 
quoted, but that liability is not finally determined and does not 
become enforeeable until the order of assessment is made by the 
Court pursuant to the statute.

In an action in personam in respect of any cause of action, 
the Courts of a foreign country have jurisdiction where the 
party objeeting to the jurisdiction of such Court has, by his 
own conduct, submitted to such jurisdiction, i.e., has precluded 
himself from objecting thereto, by having expressly or impliedly 
contracted to submit to the jurisdiction of such Court. Dicey on 
Conflict of Laws, 2nd ed., pp. 361-2. For this statement of the law 
the author cites Copin v. Adamson, 1 Ex. D. 17 ; Vallee v. Du- 
mergue (1849), 4 Exch. 290, 154 E.R. 1221 ; Bank of Australasia 
v. Harding (1850), 9 C.B. 661, 137 E.R. 1052; Bank of Austral­
asia v. Xias (1851), 16 Q.B. 717,117 E.R. 1055, and other cases. I 
refer also to Feyerick v. Hubbard (1902), 18 T.L.R. 381, and 
Jeannot v. Fuerst (1909), 25 T.L.R. 424.

In Emanuel v. Symon, [1908] 1 K.B. 302, at p. 314, Kennedy, 
L.J., says: “In Copin v. Adamson there is an express decision 
that a subject of this country does not by the mere fact of becom­
ing a shareholder in a foreign company submit himself neces­
sarily to the jurisdiction of the foreign Courts."

That is to say the mere fact that Sir William Whyte was a 
shareholder of this Minnesota company would not necessarily 
be decisive of his agreement to submit to the jurisdiction of the 
Courts of that State. There must be evidence to shew that he 
expressly or impliedly contracted to submit to the jurisdiction 
of the Minnesota Courts.

In this ease there is more than the mere fact of being a share­
holder. There is the stock certificate purporting on its face to be 
issued according to the laws of the State of Minnesota. The 
name of the corporation “ The O. W. Kerr Company" indicates 
no limitation of liability but the contrary. The certificate leadi 
back to the articles of association and they are based on and
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derive from the general statutes of the State, whieh give the 
State Courts the powers set out above. All these relevant pro­
visions become part of his contract. This branch of the case has 
been fully dealt with by Dennistoim, J„ and I agree with his 
views and conclusions thereon. With the other matters raised 
on the argument and discussed by him in his judgment I also 
concur.

Dennistoun, J.A. :—This is an appeal by the defendants as 
executors of the estate of the late Sir William Whyte from a 
judgment of Galt, J., in the Court of King’s Bench (1919), 49 
D.L.R. 399, whereby the estate was found liable in the sum of 
$0,000 and interest, assessable as double liability upon stock in 
the O W. Kerr Co., of Minneapolis, which is insolvent, and of 
whieh the plaintiff has been appointed receiver by the Courts of 
the State of Minnesota.

The stock was fully paid for on subscription and the double 
liability is imposed by virtue of a provision in the constitution 
of the State of Minnesota applicable to all corporations excepting 
those organised for the purpose of carrying on any kind of manu­
facturing or mechanical business. The O. W. Kerr Co. is prim­
arily a land company.

This is not an action on a judgment, but is one to enforce 
a liability imposed by the laws of Minnesota on shareholders of 
an insolvent company after determination of certain facts by the 
District Courts of Minnesota as persona dcsignata by statute.

The proceedings taken in the Courts of Minnesota to shew 
the necessity for a resort to the double liability and the assess­
ment of that liability are taken as the basis of the action in the 
Courts of Manitoba.

Sir William Whyte was a British subject domiciled in Canada, 
and it is necessary, first of all, to arrive at a conclusion as to 
the jurisdiction, if any, acquired over him or his estate by the 
foreign Court, and, secondly, the sufficiency of the proof and the 
admissibility of the evidence tendered at the trial in the Court 
of King's Bench to establish liability and entitle the receiver to 
judgment in this Province.

It was frankly admitted by counsed for the appellant that 
had Sir William Whyte been an American citizen or had he been
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resident within the territorial juriadietion of the Minnesota 
Courts no defence would be available. None was attempted on 
the merits. The ease rests on the validity of the proceedings 
taken to enforce the claim.

In Schibsby v. Wettenkolz (1870), L.R. 6 Q.B. 155, at p. 161, 
Blackburn. J., formulates 4 rules which have been relied on in 
subsequent cases for the determination of the liability of defend­
ants who are sued upon a foreign judgment to the effect that they 
must bear an absolute or a qualified or a temporary allegiance to 
the country in which the Court is. Lord Blackburn’s rules are 
(see L.R. 6 Q.B. at pp. 161 et seq.) : (1) If the defendants hod 
been at the time of the judgment subjects of the country whose 
judgment is sought to be enforced against them its laws bind 
them. (2) If the defendants had been at the time when the suit 
was commenced resident in the country, so as to have the benefit 
of its laws protecting them, or as it is sometimes expressed, ow­
ing temporary allegiance to that country its lows bind them. 
(3) If at the time when the obligation was contracted the defend­
ants were within the foreign country, but left it before the suit 
was instituted, we are inclined to think its laws bind them. (4) 
If a person selected as plaintiff the tribunal of a foreign country 
as the one in which he would sue, he could not afterwards say 
that the judgment of that tribunal was not binding upon him. 
Baron Amphlett adds a fifth rule in Copin v. Adamson (1874), 
L.R. 9 Exch. 345, at p. 355. (5) A man may contract with others 
that his rights shall be determined not only by foreign law hut 
by a foreign tribunal, and thus by reason of his contract, and not 
of any allegiance absolute or qualified would become bound by 
that tribunal’s decision.

To these rules may be added another which is generally con­
ceded : (6) Voluntary submission to the jurisdiction of a foreign 
Court by entering appearance to its process will make its judg­
ments binding: Rousillon v. RousiUon (1880), 14 Ch. I). 351, 
at p. 371.

In Emanuel v. Symon, [1908] 1 K.B. 302, at 309, Buckley, 
L.J., restates these rules omitting rule 3, which was formulated 
with some doubt by Blackburn, J.

It is under the fifth rule that the executors of the estate of 
Sir William Whyte are said to be liable.
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An examination of facta surrounding the making of the MAN. 
contract catahliahc* that Sir William Whyte applied for, and c. A. 
nwired, hia aharc certificate in Canada and paid for the 50 Allen
aliaiva iaaued to him by chc<|ue to the O. W. Kerr Co.'a agent at r. 
Winnipeg. He waa recorded aa a holder of preference stork at Tarin Co. 
the head office of the company at the city of Minneapolia in the j .
State of Minneaota, and from time to time received dividende aa 
a ahareholder remitted from the head office. A stock certificate 
dated January 25, 1911, waa duly delivered and ie produced by 
the executors from the documenta of the deceased. It contains 
the words at the top of the certificates “Incorporated under the 
laws of Minnesota,'’ and certilies that William Whyte, Winnipeg, 
is the owner of 50 ahnrea of the preferred stock of the O. W. Kerr 
Co.

The certificate of incorporation of the (). W. Kerr Co. waa 
filial in the office of the Secretary of State for Minnesota on 
January 28. 1907. It recites in opening:—

The undersigned agree to and do hereby aaitociate themselves as a body 
corporate for the purposes hereinafter expressed, and do hereby under ami 
pursuant to the laws of the State of Minnesota, incorporate ourselves and 
our successors, and to that end we hereby adopt and sign tlie following 
Certificate of Incorporation, etc.

When Sir William Whyte accepted the status of a shareholder 
in this company as determined by the words quoted, he not only 
contracted to be bound by the laws of the State of Minnesota in 
respect of that contract as fully and specifically as if the laws 
applicable had been incorporated into and set forth word for word 
in the certificate of incorporation, but in addition he agreed to 
submit himself in common with all other shareholders to the 
jurisdiction of the Minnesota Courts and to be bound by their 
process for the relief of creditors, as set forth in the statutes 
of the State, in the event of the company becoming insolvent.

The case of Cojrin v. Adamson, supra, was relied on by counsel 
for l»oth parties on the argument before this Court.

On behalf of the receiver it was urged that this case falls 
within the terms of the first replication which was held good, 
while on behalf of the Whyte estate it was argued that it comes 
within the tenus of the second replication which was held bad.
The action was taken on a French judgment; the defendant
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pleaded that he was not at any time before judgment resident 
or domiciled in France, or within the jurisdiction of the Court, 
or subject to French law; that he was never served with any 
process; nor had any notice or opportunity' of defending himself

The plaintiff met this plea by two replications which are too 
lengthy to be set out in extenso. I am content to indicate in a 
few words what they contained.

The first replication alleged that the defendant was the holder 
of shaies in a French company having its legal domicile at Paris, 
and became thereby subject by the law of France to all liabilities 
belonging to the holders of shares. That he further became sub­
ject to the conditions contained in the articles of association, 
which made provision for the submission of all disputes to the 
jurisdiction of the French Court, for the fixing of the domicile 
of shareholders, for service of process at that domicile, and alleg­
ing further that judgment had been duly recovered in the French 
Courts in accordance with the provisions of the articles of associa­
tion and of the law of France.

The second replication was in most respects similar, alleging 
that defendant was a shareholder, and stating the provisions of 
the French law to the same effect as those contained in the 
articles of association but omitting all reference to the articles 
of association, and alleging that the defendant did not elect a 
domicile and that a summons was served as in the first replica­
tion stated.

It was held on demurrer by Kelly, C.B., Amphlett, and Pigott, 
BB., that the first replication was good, and by Amphlett, and 
Pigott, BB., that the second replication was bad.

This judgment was affirmed by Lord Cairns, L.C., Blackburn 
and Brett, JJ., 1 Ex. D. 17.

Lord ('aims, L.C., says at p. 18, that the statutes and 
provisions of the articles of association were “agreements inter 
socios”; and at p. 19 he says:—

It appears to me that, to all intente and purposes, it is as if there had 
been an actual and absolute agreement by the defendant; and that if it 
were necessary to bring an action against him on the part of the com­
pany, the service of the proceedings at the office of the imperial pro­
curators, if no other place were pointed out, would be good service.

In other words the first replication was good because the de-
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fendant had expressly contracted to submit himself to the laws 
uf France and the jurisdiction of the French Courts, and the 
second replication was bad because the plaintiff relied not on 
any agreement by the defendant but on the general law of 
Fiance, and the ease was not brought within the terms of the 
fifth rule above stated.

Copia v. Adamson was much discussed in Emanuel v. Symon, 
supra. Kennedy, L.J., [1908] 1 K.B., at 314, says:

In Copia v. Adamson there is an express decision that a subject of this 
country does not by the mere fact of becoming a shareholder in a foreign 
company submit himself necessarily to the jurisdiction of the foreign 
Courts, and it seems to me that what applies to a company applies equally 
to a partnership.

llad the certification of incorporation in the case at Bar been 
silent as to the law and procedure which should govern the rights 
and liabilities of the shareholders, Sir William Whyte’s position 
might possibly have been that indicated by Kennedy, L.J., and 
the executors would have been in a strong position to maintain 
that the Courts of Minnesota had acquired no jurisdiction in 
persi/nam over them, and that the liquidation proceedings of the 
O. W. Kerr Co. bound only the property and assets of the estate 
in Minnesota. But the certificate is not silent on the point. By 
agreement inter sociot these shareholders undertook to be bound 
by all the laws of the State applicable to them as shareholders, 
to the company, and to its creditors, including the procedure to 
be taken against them, the service of process, and the assessment 
of the double liability on the stock held. Lord Watson in Hunt­
ington v. Attrill, [1893] A.C. 150, says, at p. 159 : “In the opinion 
of their Lordships, these enactments arc simply conditions upon 
which the Legislature permits associations to trade with corporate 
privileges, and constitute an implied term of every contract be­
tween the corporation and its creditors."

Nevertheless there must be an express or clearly implied 
agreement on the part of the shareholder to submit himself to 
the burdens imposed by the foreign law. Bisdon Iron and Loco­
motive Works v. Furness, [1906] 1 K.B. 49; Feyerick v. Hub- 
hard, 18 T.L.R. 381.

In my humble judgment it is reasonable that the liability of 
a non-resident shareholder to creditors should be fixed by the 
law of the country in which the company is situate where those
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laws are not penal in their character, but on the contrary limit 
the liability which would without them be imposed at common 
law. Any person taking shares in the O. W. Kerr Co. should as­
sume that his liability is unlimited. The name carried on its face 
all the obligations and responsibilities of a partnership. It is 
only by virtue of the laws of Minnesota that the liability of 
shareholders to creditors is limited to the amount of stock held. 
Why should a non-resident shareholder be permitted to evade a 
law which has been passed for his benefit and while accepting 
immunity from the claims of creditors which that law gives re­
pudiate the lesser liability which it imposes upon him. He can­
not “approbate and reprobate” at the same time. Such law is 
the very foundation upon which the corporation has been built 
and cannot be separated from it. See Hagarty, C.J.O.. in 
Huntington v. Attrül (1891), 18 A.R. (Unt.) 136, at 145.

No question is raised as to the sufficiency and regularity of 
the proceedings taken to assess the double liability upon the 
shareholders of this company. The process leading up to the 
making of the order by the District Court was duly brought to 
the notice of these executors both by registered post and by ad­
vertisement in accordance with the Minnesota statute law. This 
is admitted by counsel and has been proved by evidence adduced 
at the trial.

The conclusion is therefore reached that the defendants were 
subject to the law imposing double liability, and by contract 
they were subject to the jurisdiction of the Minnesota Court, and 
in accordance with the law and the practice of that Court they 
\vere properly before it when the assessment order was made. 
No appeal from it has been taken, and it is now final and con­
clusive as against all the shareholders of the company.

It only remains to consider the sufficiency of the proceedings 
which have been taken and the evidence by which they have 
been proved in the Court of King’s Bench.

The defendants did not attempt at the trial to refute any of 
the facts relied on by the plaintiff but were content to rest their 
case upon the absence of legal evidence in proof of those facts.

The first objection is in respect to the proof of the law of 
Minnesota. That point is determined by sec. 32 of the Manitoba
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Evidence Act, R.8.M., 1913, ch. 65, which enables the Courts of 
this Province to take judicial notice of the laws of any part of the 
V„ited States of America and to refer to statutes, reports of cases, 
evidence on oath, etc. These three methods of proof were taken in 
this ease. Expert evidence was given by the receiver, who ap­
pears to be a duly qualified attorney of the State, the statutes 
and decided east's were produced. There was ample proof of the 
law.

Incorporation of the O. W. Kerr Co. and the proceedings 
before the Minnesota Courts were duly proved under the pro­
visions of Lord Brougham’s Act, 14-15 Viet., ch. 99, and the 
Manitoba Evidence Act, which are cumulative. I agree with my 
brother Cameron on this point. Not only were copies duly certi­
fied by the Secretary of State under the State seal tendered and 
admitted as acts of state, but examined copies proved such by- 
oral testimony were submitted and filed, and certificates of the 
proper officers under the seal of the Court were in all cases sup­
plied. Lcishman v. Cochrane (1863), 1 Moo. P.C. 315, 15 E.R. 
7».

The proceedings tàken to establish insolvency and leading up 
to the making of the order of assessment, are set out in the judg­
ment of Galt, J., 49 D.L.R. 399, and I fully concur with the con­
clusions at which he has arrived in respect to them.

One other point may be briefly referred to. It was argued 
that the double liability imposed by the State constitution did 
not apply to companies organised for the purpose of carrying 
on any kind of manufacturing or mechanical business and at­
tention was drawn to the powers given the O W. Kerr Co. to 
manufacture logs, timber and lumber, to operate grist mills, 
and to do a general store business. This point has been settled 
by the Supreme Court of Minnesota in the case of Senour Co. v. 
Church Plant (1900), 84 N.W.R. 109, and Meen v. Pioneer Co. 
(1903), 97 N.W.R. 140, to the effect that where other than manu­
facturing and mechanical powers are granted by the certificate 
of incorporation, the double liability in favour of creditors exists. 
The decisions of the State Courts are to be noticed judicially in 
our Courts in determining the State law, under the provisions of 
the Manitoba Evidence Act, ch. 65, R.S.M., 1913, sec. 32. In any
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event the reasoning and conclusion» of the Judges in the cases 
referred to are convincing, and inasmuch as the O. W. Kerr Co. 
is a land company with certain ancillary powers it is beyond 
question that the double liability of the shareholders exists.

The objection that the constitutional imposition of double 
liability is penal in ita character and not enforceable by the 
Courts of a foreign country is disposed of by the judgment of 
the Privy Council in Huntington v. AttriU, supra. The remedy 
here given is for the protection of the private rights of creditors, 
and is not a penalty recoverable in favour of the state. This is 
the test applied by the Privy Council in respect to legislation of 
a similar character in that case and disposes of the objection.

Mr. Williams argued that the clause in the constitution which 
creates the liability in question does not, and should not be held 
by our Courts to, impose a double liability. It is very brief and 1 
see possibilities of much argument as to how it should be con­
strued. It says:

Article 10, sec. 3. Liability of Stockholders. Each stockholder in any 
corporation, except those organized for the purpose of carrying on any 
kind of manufacturing or mechanical business, shall be liable to the 
amount of stock held or owned by him. *

It has been decided by the Supreme Court of Minnesota 
that this section does impose a double liability : 4 Thompson on 
Corporations, 4793 ; Willis v. 8t. Paul Sanitation Co. ( 1892 ), 50 
N.W.R. 1110.

In my opinion we are bound to accept these decisions as con­
clusive as to the law of the State. The placing of a different 
construction on the meaning of the section by this or any other 
foreign Court would in no way alter the law by which this rase 
must be governed.

In Huntington v. Attrill, supra, the Privy Council decided 
that the Courts of Ontario were not bound to accept the decision! 
of the Courts of New York State as to what constituted a penal 
action, for the reason that what was being determined in that 
case, was not the law of New York, but the rule of international 
law which a British Court would enforce, and that it was the 
duty of the British Court to determine the rule for itself untram­
melled by the divergent views of the New York Courts.

In the ease at Bar it is the law of the State of Minnesota 
which we have to determine.
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The ease of Hale v. AUinson (1902), 188 U.8. 56, is a de­
cision of the Supreme Court of the United States adverse to the 
right of a receiver to recover against a foreign shareholder 
under the law of Minnesota as it stood when that case was tried. 
An amendment of the statute law by ch. 272 of 1899 now included 
in the General Statutes of 1913, sees. 6645 to 6651, has removed 
the disability as settled by Bernheimer v. Converse, 206 U.S. 516, 
and Converse v. Hamilton, 224 U.S. 242.

Upon the whole case I concur with the views of Galt, J., at 
the trial and would affirm his judgment.

The appeal should be dismissed with costs.
Appeal dismissed.

THE KING v. DUBUYK.
(Annotated.)

Batkatchncan Court of Appeal, Haultain, CJ.B., Newlands, Lamont and 
Elwood, JJ.A. October 10, 19t0.

Appeal (§ VII L 2—477)—Criminal cask—Motion by lkavb against ver­
dict—Case behervkd on question of law.

On concurrent applications, one under sec. 1021 of the Criminal Code, 
made by leave of the trial Judge for a new trial on the ground that 
the verdict ia against the weight of evidence, and the other by case re­
served under Code sec. 1014, aa to the rejection of certain testimony 
offered by the defence, the Court of Appeal may allow a new trial under 
sec. 1021 without answering the question reserved aa to the admissibility 
of testimony.

[See Annotation at end of this case.]

Appeal on question of law and motion by leave for a new 
trial. New trial ordered.

W B. 0 'Regan, for accused.
//. K. Sampson, K.C., for Attorney-General.
The judgment of the Court was delivered by 
Elwood, J.A. :—The accused in this cast* was tried before 

Embury, J., and a jury on the charge of rape of one Nettie 
Wintomyk, and convicted of such offence. During the course of 
the trial, counsel for the accused tendered certain evidence to 
contradict part of the evidence given by the husband of the said 
Nettie Wintomyk. Admission of this evidence was refused ; and 
at the conclusion of the trial the trial Judge stated for the 
opinion of this Court the question of whether he should or should 
not have admitted such evidence. In addition to this, the ac-
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cuscd, by leave of the trial Judge, has applied to this Court, 
under see. 1021 of the Cr. Code, for a new trial on the ground 
that the verdict was against the weight of evidence. In view 
of the conclusion I have come to with regard to the application 
for a new trial, it is unnecessary that I should express any 
opinion as to the question referred to us by the trial Judge.

Leaving out of consideration the evidence adduced on t lie 
part of the accused, the story told by the woman Nettie 
Wintomyk and her husband is a most improbable one. Her 
whole course of conduct and the course of conduct of her husband 
after the alleged raping took place are to my mind quite incon­
sistent with the contention that she was raped. I make all allow­
ances for the fact that these people are foreigners, who possibly 
have not been accustomed to look upon affairs of this kind in 1 he 
same light as people of greater refinement would look upon them; 
but after taking all that into consideration, it docs seem to me 
that the evidence for the prosecution points to the conclusion that 
what took place was not rape, but seduction. The woman said 
she told her husband of the first offence and that she told him 
exactly what took place. The husband in his evidence purports 
to tell what she told him. He may have intended to say that she 
told him that the accused had carnally known her, but he docs 
not say so. It is, I think, unnecessary that I should discuss in 
detail the evidence adduced; but in addition to the oral testi­
mony given, the letter of Mr. Parsons is certainly much mure 
consistent with the theory of seduction than that of rape. In 
that letter he speaks of it as having been seduction, and then he 
says, “I understand that you made her certain promises that if 
anything happened you would look after her, promising her a 
quarter-section of land among other things.”

The thing that did happen to her, and for which Mr. Parsons 
in the letter was making claim, was that she was pregnant, by 
reason, as the letter says, of the seduction by the accused.

Without going into the matter any further, I think it is 
simply sufficient to say that in my opinion the verdict was at 
least against the weight of evidence, and there should therefore 
in my opinion be a new trial. New trial ordered.
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ANNOTATION.
COXCVBBENT MOTION H FOB NEW TBIAL VNDEB C'B. CODE SEC. 1021, AND ON 

CASK RESERVED.
The practice followed in the case above reported of granting a new 

trial on a motion under Cr. Code sec. 1021 without deciding the question 
concurrently brought before the Court of Appeal under Cr. Code sec. 1014, 
ap|M*ars to be one which should not generally be adopted. It appears to 
have been assumed that because a new trial was being granted, which would 
have lieen the natural result on a decision favourable to the accused on 
either application, there was no necessity to decide whether certain testi­
mony offered by the accused at the trial under review, and rejected by the 
Court below, was or was not admissible. The motion under Cr. Code sec. 
1021 made by leave of the trial Judge is one of review only of the findings 
of fact, which in this particular case were found by a jury. The on'y 
ground for a motion under see. 1021 is that the verdict was against the 
“weight of evidence.”

Questions of law arising during the trial, including the question of the 
wrongful rejection of evidence, come within the scope of an appeal un 1er 
Code secs. 1014-1019. Under sec. 1019 the Court of Appeal has to determine 
whether some substantial wrong or miscarriage was occasioned by the evi­
dence having lieen improperly rejected if it finds the rejection to have been 
improper. A new trial is not to he directed on questions of law reserved, 
although it appears that some evidence was improperly rejected unless, in 
the opinion of the Court of Appeal, “some substantial wrong or miscarriage 
was thereby occasioned on the trial.” Cr. Code sec. 1019.

The question of law as to whether testimony offered by the accused was 
properly rejected or not, remains undecided by the granting of a new 
trial under sec. 1021. The ruling of the trial Judge against such testi­
mony is not reversed by the new trial order, and might still be urged as a 
precedent on the second trial when the same question would probably come 
up. If the second trial hap|>ened to come up before the same Judge as pre­
sided at the first trial, the same question arises for him to decide again, 
without any direction from the Appellate Court as to the correctness of 
his former decision. Thus a second unnecessary appeal is made probable 
or possible on a point which might well have been disjjosed of on the first 
appeal, and as to which the reservation of a case is in itself a request by 
the trial Court for directions. It does not appear that the question was 
waived by the accused, and it is submitted that it was one which he had 
s legal right to have answered by the Court of Appeal under the facts 
disclosed in the opinion above reported.

The weight of authority is in favour of the regularity of an appeal upon 
questions of law under Code sec. 1014, joined with a motion for a new 
trial under Code sec. 1021, made by leave of the trial Judge; R. v. O’Neil 
(l»l«>. 9 Alta. L.R. .305. 25 Can. Cr. Cas. 32.3; R. v. Jenkins (1908), 14 
B.C.R. 01, 14 Can. Cr. Cas. 221; although the right to the concurrent rem­
edy was doubted in R. v. McIntyre (1898), .31 N.S.R. 422, and R. v. 
Mo'1'affrey (1900), 4 Can. Cr. Cas. 193. 33 N.S.R. 232.

Annotation.
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N. 8. RHODES CURRY Co. Ltd. v. GEORGE McKEAN A Co. LTD.
8. C. A’oi-o Scotia Supreme Court, Harriet, C.J., Burnell, Longley and Chinhalm, JJ, 

January II, 1991.

Damaoes (I III A—70)—Estimation op—Sale of hoods—Vendors wroth.
FIT, FAILURE TO DELIVER—PREMIUM OF UNITED STATES MONEY TO 
BE CONSIDERED.

In estimating the measure of damages under the Sale of GiknIs Art, 
10 Edw. VII. 1910 (N.S.) ch. 1, sec. 61, for wrongful non-delivery of goo. In 
eontreeled to be sold, a sub-sale by which the purchaser agrissl to ii’.ike 
payment in United States funds should lie considered, the high premium 
considerably enhancing the value of the goods at the time and plats 
when thev should have been delivered.

[Die Eibinyer v. Armstrong (1874), L.R. B Q.B. 473, Grlturt-Borgnm v. 
ft'agent (1885), 15 Q.B.D. 85, considered.)

Statement. Appeal and cross-appeal in an action claiming damages for 
the non-delivery of lumlter contracted for. The action was tried 
before Ritchie, E.J., sitting without a jury and both parties uj>- 
pealed.

J. McG. Stewart, for plaintiff ; S. Jertka, K.C., for defendant. 
The judgment of the Court was delivered by 

cumula. J. Chisholm, J.:—This is an appeal from the decision of Ritchie, 
E.J., sitting without a jury, in which he directed judgment to lie 
entered for the plaintiff in the sum of $1,379 and costs of action. 
The action was brought to recover damages for breach of contract 
for the sale of lumber, which was resold by the plaintiff to Smith, 
Fassett & Co., of North Tonawanda, N.Y., and the particulars of 
the damage claimed by plaintiff is as follows:—

Loss of profils on sale to Smith, Fassett A Co................. 81,379.00
Paid Smith, Fassett A Co.................................................... 1,540.00
Exchange on selling price, being premium on money of 

, United States............................ ..................................... 2,010.00

84,929.00
The trial Judge ordered judgment for the amount of the first 

of the alxive items, namely, $1,379 and the plaintiff appeals from 
the said judgment so far as it disallows the two items last men­
tioned, and claims judgment for the whole amount. The defendant 
appeals from the whole decision.

Leaving aside for the moment the question of the mcasuir 
of damages, the contentions of the defendant’s counsel on this 
appeal were: 1. That there was no enforceable contract under the 
Sale of Goods Act, 10 Ed. VII. 1910 (N.S.), ch. 1, sec. 6, sub-secs. 1 
and 2. That McEachem through whom the contract was made 
has no authority to bind the defendant.



57 D.LJL] Dominion I.aw Reports. 129

1. By letter of August 13, 1919, (Ex. E-2) the plaintiffs wrote 
the defendant asking for particulars respecting the stock of hoards 
which the latter had for sale. By letter dated August 16, 1919, 
(Ex. E-3.) the defendant wrote plaintiff giving partieulars as to 
quantities and firices of the spruce l wards which it had along the 
Canadian National Railways for shipment; and on January 6. 
1920 (Ex. E-4), the plaintiff wrote defendant accepting the offer 
and placing a definite order with defendant for all the spruce 
hoards set forth and priced in the letter of August 16, 1919. 
This letter was followed by a letter of January 8, 1920 (Ex. E-5), 
acknowledging receipt of the acceptance contained in plaintiff's 
letter of January 6, 1920. This correspondence constitutes, in my 
opinion, a sufficient memorandum in writing to comply with 
the statute.

2. As to the authority of McEachem to bind the defendant, 
the trial Judge finds on the evidence that McEachem had not in 
fact authority to make the contract in question, but he finds 
however that it was within the apparent scope of his authority 
and that McEachem was held out as having such authority. 
The trial Judge deals with this point in the following terms:

I now come to the question as to whether the making of the contract was 
within the apparent scope of McEachero’s authority. I find that it was. 
On the 26th July the plaintiff company received a letter, Exhibit E-l, from 
the defendant company, signed foi them by a man by the name of Roberts, 
who was then in the defendant’s office at Amherst. On the 13th day of 
August, Roberts being not in Amherst office that day, the plaintiff company 
wrote a letter to the defendant company at St. John with reference to the 
subject matter of the letter of the 26th July-, namely, the sale of lumber; 
the answer to that letter came from the Amherst office signed by Roberts 
for the defendant company. This, I think conveys the idea that at that 
time Roberts was authorised to deal with the matter, and if the contract had 
been closed with him I do not see how the defendant company could have 
successfully contended that it was not within the apparent scope of his 
authority. This, I think, is a circumstance to be considered when the ques­
tion arises in respect of McEachero’s authority, because it gave the appearance 
that the Amherst office dealt with matters of this kind. McEachem was the 
man in charge of the Amherst office when he made the contract; I take it 
that he had succeeded Roberts. The plaintiff company had bought lumber 
from the defendant company before through McEachem; it is true that 
lumber was not delivered, but, so far as the evidence shews, no question was 
raised as to his authority. For a considerable time the business between the 
two companies had been conducted through the man in charge for the defend­
ant company at Amherst.
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It was strongly urged upon us that the case of Faniuarson 
Bros. & Co. v. King & Co. [1902] A.C. 325, concluded the matter 
in defendant’s favour. But in that case the trial was before 
Mathew, J., who left to the jury the question, “Did the plaintiffs 
so act as to hold Capon out to the defendants as their agent to 
sell the goods to the defendants?” and the jury answered “No." 
It seems to me that that finding distinguishes the case relied on : 
and that the finding of the trial Judge in the case at Bar that tin- 
defendant did so act as to hold out McKachem to the plaintiff 
as its agent to sell the lumber to the plaintiff should not be disturbed 
on the point of the agent’s authority.

On the question of damages, Mr. Jenks, urged for the defendant 
that there was no evidence on which damages could lie assessed 
against the defendant, that the defendant did not sell dry boards 
to the plaintiff, and the plaintiff did not make a contract of sub-sale 
with Smith, Fassett & Co., for dry boards, and that the contract 
of sale and the contract of sub-sale could both have Ijeen executed 
by furnishing green lumlier for which there was a market. There 
is nothing in the minutes of evidence to sugf °st that the defendant 
intended taking that position in the litigati , and it would appear 
that it was not raised before the trial Judge, for it is not mentioned 
in his reasons for judgment. Negotiations between the parties 
were begun in July, 1919, and the boards wrere about that time 
ready for shipment. That was about 6 months l>efore the sale 
to Smith, Fassett & Co., and I may assume that plaintiff regarded 
the boards as sufficiently dry to make them suitable for re-sale 
as dry boards. Mr. Smith, plaintiff’s superintendent, was asked 
if he could not fill the order of Smith, Fassett & Co. with any 
kind of spruce boards. The extract dealing with the question is 
as follows:—

Q. You could have filled that order with any kind of spruce bowls? 
A. If we wanted to be sharp and say they did not specify dry. Q. That is 
the way business men do? A. If we understand we are to give dry boards 
we do not try to give them green ones. Q. You had an understanding outside 
this order in writing you were to give them dry spruce boards? A. Yes. 
Q. And that is the contract you were trying to carry out and for which you 
paid them damages when you could not? A. Yes.

It is clear that as between plaintiff and Smith, Fassett & Co. 
only dry boards were intended to be sold, and I do not think the 
Court should assist the defendant in the contention that Smith,
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Fassett & Co. should have been supplied with green boards, 
merely because that firm did not specify drv boards in their order, 
when it is clear that both themselves and their vendor had in 
mind dry boards.

The measure of damages for wrongful non-delivcrv of goods 
contracted to be sold is set out in the Sale of floods Act, 10 Ed. 
VII. 1910 (N.S.), ch. 1, sec. 51, sub-secs. 2 and 3 as follows:—

2. The measure of damages is the estimated loss directly and naturally 
resulting in the ordinary course of events from the seller's breach of contract. 
3. Where there is an available market for the goods in question, the measure 
of damages is primû facie to be ascertained by the difference between the 
contract price and the market or current price of the goods at the time or 
times when they ought to have been delivered, or, if no time was fixed, then 
at the time of the refusal to deliver.

The evidence shews that at the time of the breach there was 
no market for dry boards and the rule to be applied in such a case 
is thus stated in Benjamin on Sale, 5th ed., at p. 988:

The buyer may recover as special damages the loss of his actual or 
anticipated profits, together with a reasonable indemnity against the buyer’s 
liability to the sub-buyer and costs reasonably incurred.

See the cases of Die Elbinger Actien-Uesellschafft etc. v. Arm­
strong (1874), L.R. 9 Q.B. 473; Grtbert-Borgniax. Nugent (1885), 
15 Q.B.D. 85.

The Judge has found that the defendant had no notice of the 
special contract made with Smith, Fassett & Co., and that it was 
not in the contemplation of the parties when the contract between 
them was made. That finding, which I accept, distinguishes 
this case from the leading case of Grébtrt-Borgnis v. Nugent, and 
I think that the plaintiff s appeal» 80 far as the item of >1,540 is 
concerned, should fail. The trial Judge savs as to the first item:

I do not give damages under the head of loss of profits but I find that the 
lumber at the time when it ought to have been delivered under the contract 
was worth $1,379 more than the plaintiffs were to pay under the contract.

Apart from any special damage, I am of opinion that the natural and just 
measure of damages is the value of the goods at the place and time when they 
should have been delivered under the contract. I hold that the plaintiff 
company are entitled to recover $1,379.

It is clear that the trial Judge inadvertently overlooked a term 
of the sub-sale (E-14) by which Smith, Fassett & Co. agreed to 
make payment in United States funds which on account of the 
high premium would considerably enhance the value of the goods 
at the time and place when they should have been delivered.
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It was agreed bv counsel that the exchange would increase the 
value bv $1,272.33, which added to the amount for which judgment 
was given would make $2,651.33.

The result, therefore, is that the defendant’s appeal is wholly 
dismissed with costs; the plaintiff's appeal as to the item of $1,540, 
being the indemnity paid Smith, Fassett & Co. fails; and the plain 
tiff’s appeal as to the item of premium on United States money 
succeeds.

The plaintiff will have the costs of the appeal.
Plaintiff's appeal allowed: defendant's appeal dismissed.

FINUCANE v. STANDARD BANK.
British Columbia Court of Appeal, Macdonald, C.J.A., Martin, Gatliker, 

McPhillips and Eberts, JJ.A. January 4, 1921.

Contracts (§ II D—145)—Agreement to advance money on terms— 
Bank holding security of borrower—Knowledge and approval 
of bank—Money deposited in bank—Assignment of agreement 
—Rights of assignee.

Where a customer of a bank, having hypothecated to the bank its 
entire product and output as security for advances made, and being in 
need of more money than its line of credit admits of, borrows from 
another company upon terms, a sum of money which is deposited in the 
bank and becomes subject to the usual exigencies of business between 
the bank and its client, the bank although in no way a party to the 
borrowing, having knowledge of it and having given its approval, and 
for a certain period having honoured the cheques of the borrower in 
payments on the loan in accordance with the agreement, the approval 
of the bank is a specific undertaking to see that the payments are made 
in accordance with the terms of the agreement and an assignee of such 
agreement may enforce such undertaking.

[Finucane v. Standard Bank of Canada (1920), 53 D.L.R. 720, affirmed ]

Appeal by defendant from the judgment of Morrison, J* 
(1920), 53 D.L.R. 720, in an action for the payment of a sum of 
money and to declare the defendant a trustee for the plaintiff 
in respect of the said sum and for an accounting. Affirmed.

Macdonald, C.J.A.:—I entertain no doubt whatever of the 
soundness of the judgment and would therefore dismiss the 
appeal.

Martin, J.A., would dismiss appeal.
Galliher, J.A.:—I entertained no doubt at the close of the 

argument of the correctness of the trial Judge’s findings.
As the case was reserved I have taken the trouble to read the 

evidence and look into the authorities cited which confirm me in 
my original view.

The appeal should be dismissed.
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McPhilups, J.A. (dissenting):—This appeal involves the c‘ 
determination as to whether there is any contraetual or other C. A. 
ohligation enforceable in law as against the appellant the hank Finucane 

at the suit of the respondent the assignee of the Holley-Mason „ »■
STANDARD

Hardware Co., of Spokane, Washington, U.S.A. Bank.

The facts shew that the Rainy River Pulp and Paper Co. MePhiiiips, jjl 

were customers of the bank at the city of Vancouver, and in the 
course of the company’s business hypothecated to the bank its 
entire product and output of kraft pulp as security for advances 
made. It would appear that the company was in need of more 
money than its line of credit with the bank admitted of, and 
borrowed $50,000 from the Holley-Mason Hardware Co. The 
bank though was in no way a party to this liorrowing—save that 
the bank was made aware of it and the then manager of the bank 
at Vancouver signified his knowledge and approval of the facts 
of the borrowing. The advance of the $50,000 was acknowledged 
by the Rainy River Pulp & Paper Co. by a writing reading as 
follows—and the approval of the manager of the bank it will be 
seen was written at the foot thereof.

Vancouver, B.C., May 13, 1918.
Holley-Mason Hardware Co.,

Spokane, Washington.
Dear Sirs,

In consideration of your advancing us $50,000, we will give you our note, 
payable on demand, for the amount, with interest at the rate of 7%, and by 
way of security, we undertake to pay you $10 per ton from the proceeds cf 
each ton of pulp manufactured and sold by us from June 1, 1918, until the 
amount advanced, with interest, is fully paid. In any event, the full amount 
of said advance to be repaid within one (1) year from date.

It is understood that our bankers, the Standard Bank of Canada, to 
which all our output is hypothecated for advances from time to time, has full 
knowledge of this arrangement and approves of it, and will waive its security 
to that extent.

Very truly yours,
Rainy River Pulp and Paper Co.,

Approved: By Robert Sweeney, President.
Standard Bank of Canada,
Vancouver, B.C., J.C. Perkins, Manager.

It would appear that in ordinary course the $50,000 received 
by this borrowing was deposited by the Rainy River Pulp & Paper 
Co. to its credit in its current account with the bank, but with no 
arrangement made with the bank whatever as to its disposition,
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that is, it was like any ordinary deposit carried to the company's 
credit by the bank and drawn against without any interposition 
of the l«ink, that is, tlie bank never at any time undertook to 
scrutinise or control, nor was it at lilierty to do so by any agree­
ment with its customer, its free right to carry on its business as 
it saw fit.

The lienefit of the agreement above set forth as entered into 
by the Rainy River Pulp & Paper Co. with the Holley-Masun 
Hardware Vo. was assigned to the respondent on March 1(1, 
1919, and express notice of the assignment was given to the bank 
on June 26, 1919. It would further api>ear that during the months 
of July, August, Septemiier and Octolier, 1918, liefore the assign­
ment to the respondent, the Holley-Maron Hardware Co. were 
paid in the ordinary course of business in compliance with the 
agreement aliove set forth, without any interposition upon the part 
of the liank at all, amounts which represented the sum of $19 
per ton for each ton of pulp manufactured during that time but 
no further payments would appear to have been made.

The trial Judge gave judgment against the l»nk for the sum 
of $7,240. [See 53 D.L.R. 720.]

The contention of the respondent upon this appeal is that 
the trial Judge was right in his conclusion that liability rests upon 
the bank to pay the amount due in respect of the agreement so 
assigned to him. Upon the argument it was submitted that what 
took place amounted to (as set forth in the trial Judge's reasons 
for judgment), "a specific undertaking to see at least that the 
payment of the $10 per ton was carried out and the bank, with 
that object in view, consented to honour the company's cheques 
as issued," and further on as we have seen in the reasons for 
judgment, “as regards the payment of the $10 a ton, the bank 
stepped into the shoes of the Rainy River Co., and, in my opinion, 
are trustees for such sums as may be found due in an accounting 
in that respect.”

With great respect to the trial Judge and to all contrary 
opinion, I cannot come to any such conclusion as that arriv'd 
at by the Judge. I see no writing, facts or circumstances that 
ran at all warrant the imposition of liability upon the bank hv 
reason merely of its signification of its approval of the borrow ing 
without more. How can it lie said that the bank is under any
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contractual obligation to pay the money or as trustee for the res­
pondent to recover the money and pay it to the respondent? In 
effect, a surety or guarantor that the money would l>e paid out of 
the proceeds of each ton of pulp manufactured and sold by the 
Rainy River Pulp & Paper Co. This contention (and not to lie 
wondered at) is strenuously combatted by the bank.

It is well at this point to note that the evidence shews that the 
payments that were made in respect of the agreement by the 
Rainy River Pulp & Paper ( 'o. with the Holley-Mason Hardware 
Co., assigned to the respondent, were made without any inter­
ference on the part of the bank, the bank in no way enforcing or 
exercising its security. The fallacy pressed and persisted in, in the 
argument—in the trial Judge's judgment—is this, the finding of 
liability upon the bank to the respondent without even a scintilla 
of foundation therefor—where is the contract and where can Ik* 

found any consideration for a contract—that the bank would lie 
insurers of payment to the respondent of the moneys that would 
become due and payable?

The bank, it is true, had security upon the pulp, but because 
the l>ank had security was it obligated to enforce it? The answer 
must be in the negative. The bank in all that it did merely waived 
10% of its security thereby relieving its customer to that extent, 
i.e., instead of paying or being called upon to account to the bank 
for the 100% of the proceeds from the pul]), the Rainy River 
Pulp & Paper Co. could only be required to pay or account for 
90% thereof. This situation though never could be held to be 
one of requirement upon the part of the bank to enforce its security 
upon each and every occasion upon which there was a sale of the 
pulp, and collect the 100%, or any portion of the moneys—that 
would be a matter of business discretion resting with the bank. 
Further, the bank’s security stood reduced to 90%, and it could not 
have enforced the security to the extent of 100%. It cannot 
but be idle contention to advance any such argument, that once 
the bank had approved of the agreement it was thereafter incum- 
l)ent upon the bank to enforce its security and collect the 90% 
or the 10%, which the Rainy River Pulp & Paper Co. had obligated 
itself to pay. If necessity requires any elucidation of this point— 
plain to demonstration already—it can be well illustrated by shew­
ing what was agreed to, what was done and the course of conduct
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of the parties to the agreement, which is always a good wav 
of determining what contract was entered into.

It will be noticed that in the agreement (the letter of the 
Rainy River Co. to the Hollev-Mason Co. of May 13, 19181. 
the contractual obligation is that of the Rainy River Co. to do 
what “we (the ltainv Riyer Co.) undertake to pav you (Hollcx - 
Mason Co.) *10 per ton from the proceeds of each ton of pulp 
manufactured anil sold by us from the first of June, 1918, until 
the amount advanced with interest is fullv paid. In anv event 
the full amount of said advance to be repaid within one (1) vein 
from date.” Then further on: “Our bankers, the Standard Hank 
of Canada, to which all our output is hypothecated for advances 
from time to time has full knowledge of this arrangement and 
approves of it and will waive its security to that extent,” t'.e., 
to the extent of *10 per ton. Then because the bank by its man­
ager, signifies its approval of this, forsooth there arises the for­
midable nemesis of the law, and the bank by accommodating its 
customer and its customer’s creditor by waiving its security in 
part, has become the principal debtor, the surety or the trustee 
for the respondent the assignee under the agreement, and is 
contractually liable to discharge the debt although the bank 
has no fund out of which to pay the moneys, apart from all 
other considerations, even if it could be looked at as an 
equitable assignment, which it is not. See Galt v. Smith 
(1888), 1 Terr. L.R. 129. There it was held, per McGuire, J., 
“that the order in conjunction with the other documents could 
not operate as an equitable assignment because the evidence did 
not shew that the company either were debtors to U. or 
held a specific fund to which he was entitled.” So far as the 
bank is concerned, there was no fund out of which the moneys 
were to be paid. Also see Perdrai v. Dunn (1885), 2t> Ch i). 
128. In the present case, the bank was not the debtor if the 
Rainy River Co. or the Holley-Mason Co. nor did the bank hold 
a specific fund then existent or to be later acquired to which the 
Rainv River Co. or the Hollev-Mason Co. were or would it 
entitled. In Galt v. Smith, 1 Terr. L.R. 129, Wetmore, J. (after­
wards C.J.), said at 134, and it is peculiarly applicable to the 
present case:
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Now does this case under consideration come within either of the rules 
lai.l down by Lord Truro? (Roiick v. Gondell (1852), 1 DeG. M. & G 763, 
42 E.R. 749.) In the first place does it come within the definition of "an 
order given by a debtor to his creditor upon a person owing money or holding 
funds belonging to the giver of the order directing such person to pay such 
funds to the creditor?” The H.B. Co. owed no money to B. (here
the Bank owed no money to the Rainy River Co.] and held no fund belonging 
to him, or out of which he was to be paid.

The Rainy River Co. paid the moneys that were paid in 
respect of the agreement in the ordinary course of business, the 
bank not enforcing its security.

The following was the letter advising the Hollev-Mason Co. 
of what the Rainy River Co. had done by resolution with respect 
to the borrowing of the $50,000, and note at the end thereof, 
“to give us securitv therefor and to repay the same at the rate of 
$10 per ton on all the pulp manufactured and sold commencing 
June 1st, 1918”:—
Rainy River Pulp & Paper Co.,

Manufacturers of Kraft Pulp.
Standard Bank Building, 
Vancouver, B.C., May 14, 1918.

Mills:
Port Mellon, B.C.

Holley-Mason Hardware Co.,
Spokane, Washington.

Dear Sirs:
This is to advise you that at a meeting duly called and held by the Board 

of Directors of the Rainy River Pulp & Paper Co., held at the office of the 
company, 222 Standard Bank Building, Vancouver, B.C., on Wednesday, 
April the 24th, 1918, at 11.00 a.m., a resolution was properly moved and 
seconded, and unanimously carried, authorizing the Rainy River Pulp & 
Paper Co., to negotiate and secure a loan from your company in the amount of 
Fifty Thousand ($50,000) Dollars, and to give as security therefor, and to 
repay same at the rate of $10 per ton on all of the pulp manufactured and sold 
commencing J une 1st, I9lfi.

Very truly yours,
Rainy River Pulp & Paper Co., 

By M. W. Morfey,
9S-M. Secretary.

The effect of the above was to give to the Holley-Mason Co. 
a direct security to the extent of $10 per ton, and the bank made 
this ] ossible and allowed it to be done.

The qucrv might well be, wrhv was not the securitv enforced? 
The attempt now’ is to make the bank liable for the respondent’s 
neglect to enforce a security which the bank by waiving its security 
to that extent rendered possible.
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The bank never received the moneys the proceeds from the 
pulp under its security. The circumstance that all such moneys 
were paid in, in the ordinary' course of business by deposit by the 
Rainy River Co. to its credit in its current account with the bank 
cannot be said to be the receipt of the moneys by the bank urn 1er 
its security. The deposits were not ear-marked in any way. 
The bank was not a party to the payments in or the withdrawals. 
The moneys went in as all other moneys and were drawn out as 
all other moneys were, and when the customers account was 
not in funds the bank refused payment of cheques of the Rainy 
River Co., that amongst the cheques dishonoured. There were 
cheques given by the Rainy River Co. in payment of moneys 
due in respect of the agreement, and borrowing of the 150,(X*) 
is not a matter of moment to the bank. Such happenings can in 
no way impose any liability upon the bank, it had not agreed to 
pay these or any other cheques of its customer. It was obligated 
only to pay cheques when there were funds out of which they 
could be paid, and it was not the duty of the bank to scrutinise 
the business of the customer and apprise itself as to whether the 
customer was making payments in pursuance of the agreement. 
It had undertaken no such responsibility. Further, it is to lie 
noted that as contemplated by the agreement a promissory note 
was given for the 850,000 borrowed and the endorsements thereon 
shew the various payments made in ordinary course by the Rainy 
River Co. without the interposition of the bank. Clearly the 
Rainy River Co. dealt with the Holley-Mason Co. quite apart 
from the bank and this punctuates the position of things, that the 
bank had in no way assumed or undertaken any liability m the 
matter of this borrowing of 150,000. The promissory not/- and 
endorsements thereon read as follows:
War Tax

$50,000.00 Vancouver, B.C., May 23rd, 1918.
On demand after date we promise to pay to the order of Holley-Mason

Hardware Co., Fifty thousand............................................................. /100 Pollan
at Standard Bank of Canada, Vancouver, B.C., with interest at 7% per annum. 
Value received. Rainy River Pulp & Paper Co.

per Robert Sweeney, President.
B. F. Taylor, Aast. Treas.

No. 1915..................Due...................
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Endorsements.
War l ax 110.00.
Robert Sweeney.

July 10/18 rec’d check for $2,404.40, int. $264.40 ex. on check $48.10 
amount to credit of note $1,991.90.

8/14/18 rec’d ck. for $2,383.20, int. $285.10 exchange on ck. of 2/10 
$4S.10, amt. applied to note $2,098.10.

9,16/18 rec’d ck. $3,131.80, int. $264.15 ex. on ck. 8/14 $47.65.
10/18/18 rec’d ck. $2,670.52, int. $247.90 ex. $62.62, amt. applied to note

$2,.moo.
11/30/18 rac'd ck. $2,755.55 of which $242.15 is int. and $53.40 ex., 

amt. applied to note $2,460.00.
12/18/18 rec’d on principal $2,360.00, int. $220.18, ex. on ck. $55.10.

Then we have the correspondence throughout between the 
Rainy River Co. and the Holley-Mason Co. relative to payments 
and delays in payments, and throughout all the time the bank is 
not called in or made a i»rty to any of the payments, in fact 
throughout the bank, save as to its “approval” given was not 
consulted or dealt with in respect of this indebtedness between the 
Rainy River Co. and the Holley-Mason Co., and this is not to l>e 
wondered at, as it had nothing to do with the repayment of the 

j moneys and no liability in respect thereof in law or in equity.
The following letters well indicate the couree of procedure 

| lietween the companies and that the bank was not dealt with or 
looked into in respect of the loan of $50,000, the bank’s position 
merely being that it had waived its security to the extent of $10 

I per ton:—
| Roy R. Gill, Vice-Pres. & Mgr. E. D. Thompson, Sec’y A Treas.

Holley-Mason Hardware Co.
Jobbers of Hardware.

I Codex u*ed Iron and Steel Merchants.
1 Western Union

|U.8. Steel Corpn. Spokane, Wash., December 13th, 1918.
Received Dec. 16, 1918.

Answered..........................
Rainy River Pulp A Paper Co.,

Standard Bank Building,
Vancouver, B.C.

|Gentlemen:
Kindly send us check upon receipt of this letter as per agreement of 

110.00 per ton on pulp manufactured and sold during the month of November.
also note in your agreement that the Standard Bank of Canada waive 

heir security to that extent. We therefore would be pleased to receive, at your 
irlicst convenience, a report on tonnage manufactured and sold since we 
iade you the advance of $50,000.00; and oblige,

Yours respectfully,
Holley-Mason Hardware Company,

1DT/H E. D. Thompson, Sec'y & Treas.
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Reply on back of above letter.
Holley-Mason Hardware Co., Dec. 16th, 1918.

Spokane, Wash.
Dear Sirs:

We are in receipt of your letter of December 13th and in reply thereto 
we enclose you our statement of production for November, together with our 
cheque for 12,636.28.

Our previous monthly reports have given you the amount of our pro­
duction, and the amount of our payment on loan per month, but for your 
convenience we append herewith a summary of past statements:
Month. Production Re-payment of 1

June 204 tons $2,040 (hi

July 205 “ 2,060.0(1
August 282 “ 2,820.00
September 236 “ 2,360(10
October 246 “ 2,460.00
November 236 “ 2,360.00

Total 1,409 tons $14,090 00
This shews to you that we have repaid the sum of $14,090.00 and trust 

this is the information you require.
Yours very truly,

The Rainy River Co. in the end got into financial difficulties 
and became insolvent and on January 28, 1919, made an align­
ment pursuant to the Creditors Trust Deeds Act, 1901, and it 
appears that the bank is a creditor for a large amount and through­
out all the time in the carrying on of its business, and loans made 
independent, even of the loan of the $50,000 from the Holley-Mason 
Co., the Rainy River Co.’s liability to the bank increased, the 
bank did not receive in payment of indebtedness due to it by the 
Rainy River Co. any of the moneys so Ixjrrowed. The customer 
carried on business in ordinary course and all the moneys were 
deposited in current account and were checked against in ordinal? 
course.

The insolvency having ensued then and for the first lime 
the position is taken up that the bank is directly liable to the 
respondent, it being put forward as will be seen by the following 
letter written by the solicitors for the respondent to the bank, 
that the bank “undertook to pay to the said Hollev-Mason Hard­
ware Co., $10 per ton from the proceeds of each ton of puli 
manuf actif red and sold.” The letter reads as follows:
The Standard Bank of Canada, June 26th, 1919.

Cor. Richards & Hastings Streets,
Vancouver, B.C.

Dear Sirs:
We beg to advise you that by indenture dated the 10th day of March 

A.D. 1919, the Holley-Mason Hardware Company, of Spokane, Washington,
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assigned to Francis J. Finucane of the same place all moneys due or to become 
due from you to it under the agreement dated the 13th day of May, A.D. 1918, 
between the Rainy River Pulp & Paper Company and the said Holley-Mason 
Hardware Company, approved hy you, whereby you undertook to pay to the 
taid Holley-Maeon Hardware Company 110.00 per ton from the proceeds of 
each ton of pulp manufactured and sold by the Rainy River Pulp & Paper 
Company from the 1st day of June, A.D. 1918, until the sum of $50,000.00 
bearing interest at the rate of 7^ per annum loaned by the Holley-Mason 
Hardware Company to the Rainy River Pulp & Paper Company had l>een 
fully repaid.

We are instructed that you have received from the proceeds of pulp 
manufactured by this company a tonnage, which at the rate above mentioned, 
would entitle our client to receive the sum of $8,440.00 from you, and we have 
to request that you will make payment of this amount, or such amount as 
you have received for the use of our client, forthwith.

Yours truly,
RSL/D Iiennie, Clark & Hooper.

The evidence does not establish the receipt bv the bank of 
one dollar in respect of the agreement referred to in the above 
letter. As before pointed out, the circumstance that the monevs 
derived from the sales of the pulp were deposited in ordinary 
course to the credit of the Rainy River Co. in its current account 
with the bank means nothing. It was not the receipt of moneys 
by the bank in respect of the agreement. These moneys were 
wholly at the command of the customer the depositor, and the 
bank in ordinary course paid out these moneys upon the customer's 
cheques, and the bank was under obligation to do this. The 
moneys were not ear-marked in any way in being paid in or in 
being paid out and the bank was under no contractual obligation 
to the Hollev-Mason Co. or the respondent to enforce its security. 
The I «ink’s security in anv case stood reduced to 90% and the 
Hollev-Mason Co.'s security existed as to 10% (the security the 
respondent is now the assignee of). What prevented the enforce­
ment of that security? I am quite unable to follow the submission 
made bv the counsel for the respondent, that the liability rests 
upon the liank and that the judgment can be supported. In 
my opinion the judgment is wrong and should be set aside. In 
support of the judgment the counsel for the respondent relied upon 
the following, amongst other cases: In re Irving, Ex part* Brett 
(1877), 7 Ch.D. 419. That was a case though of an express 
agreement. There could be no doubt in such a case, and with 
deference, I cannot see its application to the present case. In 
justice to the counsel for the respondent, he frankly admitted 
that the liability contended for could have been better expressed.
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*•c* My difficulty is to see where it is expressed at all. Burn v.
C. A. Carmllo (1839), 4 My. & Cr. 690, 41 E.R. 265. That was a

Finitcane case of the passing of title in goods and it was held that there 
Standard ”as a 8°°<1 title 'n equity to the goods, but here there is no siieh 

Bane. transaction or element. In my opinion the case of Malcolm v.
McPhiiiipa. JA. Scott (1850) 3 Mac. & G. 29, 42 E.R. 171, is one that is helpful 

in determining the question we have to decide and it is favourable 
to the appellant. The present case has not the elements of an 
equitable assignment and the only question is whether the bank 
entered into a legal contract with the Holley-Mason Co. I have 
already said that I fail to see where any legal contract is shew n.

There was no fund in the present case out of which the moneys 
could have been paid and if the bank had even enforced its security 
it would have only been able to enforce it to the extent of !«)',' 
of the security, and to that extent the moneys would have Ixvn 
the moneys of the ban' not the moneys of the respondent.

I cannot see the applicability of Rodick v. Gandell (1849), 
12 Beav. 325, 50 E.R. 1085; affirmed, 1 DeG. M. & G. 763, 42 
E.R. 749. If helpful at all in the present case, it is favourable 
to the appellant. Here there is no distinct promise or agreement 
to apply a fund in any particular manner, nor any fund existent 
or required to be subsequently acquired or got in. Then as to 
Brandt’s Sons * Co. v. Dunlop Rubber Co., [1905) A.C. 454,1 
cannot see its application. The principle governing equitable 
assignment is, of course, in this case well and ably defined, but 
where in the present ease was there any right in the bank to 
receive this $10 per ton from the Rainy River Co. for the Holler- 
Masym Co., or any contractual obligation that it would enforce 
its security and get in a fund out of which the payment would be 
made?

Further, this is disregarding what I have before pointed out, 
that the Holley-Mason Co. had been given its security by agree­
ment and resolution of the Rainy River Co., absolutely indcivu- 
dent of the bank, the bank waiving its security to the extent ol 
10% to admit of the Rainy River Co. doing this. Then it rested 
with the Hollev-Mason Co. to implement that security if it thought 
fit. I cannot see that there is any analogy between the present 
case and Adams v. Craig (1911), 24 O.L.R. 490, at 502. This 
is not the case of the bank taking and dealing with the pulp with 
the knowledge of the interest of the Holley-Mason Co., and being
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liable to account to the extent of the resixmdent s interest therein. 
The security was not enforced and no moneys were received by 
the hank. The proceeds of the sale of the pulp were reeeived 
bv the Rainv River Co. and it was the plain meaning of the 
whole1 transaction that the bank should stand aside and waive 
its security to the extent of the 10%, but there was no other 
contractual obligation either in law or in equity.

The following language of Lord Truro, L.C., in Malcolm v. 
Scott, 3 Mac. & G. 29, 42 E.R. 171, is peculiarly applicable to the 
facts of the present case (3 Mac. & G. at 50) :

This case now comes on for further directions, and it seems
to me clear from Lord Cottenham’s judgment, that he expressly determined 
that the correspondence raised no case of equitable assignment, and that the 
only equity of the plaintiff was to have an account taken, if the defendants 
hail entered into a legal contract with the plaintiff . . The result
of the action decided that, in point of law, no contract was proved by the 
correspondence against the defendants, and I think that decision leaves no 
equity in the plaintiff to be administered, and, therefore, that the bill should 
be dismissed.

No contract, in my opinion, has been established in the present 
caw1 against the bank, therefore it follows, if 1 am right in this, 
that there is no equity left in the respondent as in the Malcolm 
case. Here, as in the Malcolm case, as stated by Lord Truro, 
L.C., it was argued that (3 Mac. & G. at 51):
independently of the question of contract, the correspondence operated as an 
equitable assignment ; but I repeat that, after full consideration, I am satisfied 
that Lord Cottcnham intended to, and, in fact did, decide that the plaintiff 
had no case of equitable assignment . . but I think it right to add, as
I have heard the question of equitable assignment fully argued and have 
considered it, that if I were culled u|xm to decide the question, l entirely 
concur in the opinion expressed by Lord Cottenham.

The position was simp1 y one, well known in law, of debtor 
and creditor, as between the bank and the Rainy River Co., 
and there was no relationship between the bank and its customer 
or the Holley-Mason Co. of trustee and cestui que trust: (Robarts 

I v. Tucker (1851), 16 Q.B. 560 at 575, 117 E.R. 994, per Alderson, 
B.; Foley v. Hill (1848), 2 ILL. Cas. 28, 9 E.R. 1002; National 
Hank v. Insurance Co. (1877) 5 Otto. 673 (95 U.S. Rep.) ; Marten 
v. Rocke (1885), 53 L.T. 946; Reynolds, M'Mahon v. Fetherston- 
hauyh. (1895] 1 I.R. 83; Mutton v. Feat [1899] 2 Ch. 556; London 

| and Canadian Loan Co. v. Duggan, [1893] A.C. 506), and I cannot 
I accede to the contention that there existed any trusteeship in the 
I bank coupled with an obligation to get in the moneys payable 
I to the Holley-Mason Co. from the proceeds of the sale of the
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pulp. There was no eontraet upon the part of the hank to do 
this, nor was there the legal right to ilo this in the bank. Tlie 
bank could only have enforced its security to the extent of the 
90%, and failing action by way of enforcement of the hank's 
security and that of the Holley-Mason Co., it followed that the 
Rainy River Co. was at liberty to collect in the moneys derived 
from the sales made of the pulp and disburse the moneys as 
thought fit, and that is what did occur.

In the present case it is clear that the Holley-Mason Co. 
were desirous that the hank should release its security to the 
extent of 10% and thereby enable it to obtain that security and 
relied for payment upon this security which it took from the 
Rainy River Co. along with the demand note, but failure ensuing, 
now the attempt is to saddle the liability upon the bank, a most 
unconscionable proceeding, when the facts shew that the bank 
did not enforce its security or receive any of the moneys, being 
the proceeds from the sales of pulp, its customer dealing with the 
moneys, as it was entitled to do in the ordinary course of busineee. 
It is the duty of the bank to cash its customer's cheques if the 
customer has sufficient moneys and the bank is liable for breach 
of contract if it fails in this: Foster v. Bank of London (1862), 
3 F. A F. 214; Caret» v. Duckworth (1869), L.R. 4 Exch. 311; 
Manetti v. Williams (1830), 1 B. A Ad. 415, 109 E.R. 842; Holin 
v. Steward (1854), 14 C.B. 595, 139 E.R. 245.

Further, it is to be noted that the Holley-Mason Co. did not 
advance the contention it now makes, i.e., the liability of the 
bank, until after the insolvency of the Rainy River Co. See 
Thompson v. Clydesdale Bank, [1893] A.C. 282 at 287 ; London 
Joint Stock Bank v. Simmons, [1892] A.C. 201 ; Earl of Shi field 
v. London Joint Stock Bank (1888), 13 App. Cas. 333; Cam 
Bank of Australia v. Murray-Aynsley, [1898] A.C. 693; Bank d 
Xew South Wales v. (loulbum Co., [1902] A.C. 543; Coleman v. 
Bucks A- Oxon Bank, [1897] 2 Ch. 243.

I fail to see upon the whole case that any equitable assignment 
or any contractual obligation has been established imposing 
liability on the bank in favour of the Holley-Mason Co. or the 
respondent, or that the bank was a trustee for the Holley-Mason 
Co. or the respondent, or owed any duty to the Holley-Mason (it 
or the respondent, therefore it follows, in my opinion, that the 
judgment is wrong and should be set aside and the action dismissed, 
that is the appeal should be allowed.

Eberts, J.A., would dismiss appeal. Appeal dismissed.
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the CITY SAFE DEPOSIT A AGENCY Co. v. THE CENTRAL RAIL­
WAY Co. OF CANADA AND ARMSTRONG*.

Exchequer Court of Canada, Audette, J. February 17, 1911.

Railways (| VI—120)—Receiver—Manager’s salary—Rights to privi­
lege AND PRIORITY THEREFOR—“WORKING EXPENDITURE”— 
Effect of receivership on salary of manager—Resolution of 
Board—Interpretation.

Where by resolution of a company the yearly salary of one of its officers 
is fixed, and it is further provided that “the said salary is to be paid from 
time to time as the board direct,” such salary, though fixed, does not 
become payable or exigible until the board so direct.

While the Court will not interfere with the domestic affairs of a com­
pany so long as the company does not impair the funds necessary to meet 
the creditors, claims, it will refuse priority and privilege to the claim of 
the manager of a railway for the payment of $10,000 a year salary for man­
aging a railway that is not a going concern, has no railway to operate and 
has no revenue. Such salary is not under the circumstances of this case 
“working expenditure” as defined by the Railway Act.

That where a receiver has been appointed to a railway company the 
person formerly acting as manager of said company cannot claim salary as 
such since the said appointment, as against the assets or fund in the 
receiver’s hands, the management of the company being then in the 
receiver’s hands.

Report of referee affirmed.

Appeal from the report of the Registrar of the Court (Charles 
Morse, K.C.), acting re referee.

The report appealed from in which the facts of the case are 
fully stated is as follows:

This was a claim for $109,947.41 as remuneration for certain 
sen-ices alleged to have lieen rendered to, and certain expenditure 
alleged to have been incurred on behalf of the defendant railway 
company in this action. The claim was filed on Septemlier 9, 
1919, and was contested by the plaintiff company. The hearing 
of the contestation took place in Montreal on Defender 17, 
1919, and at Ottawa on December 23, 1919, J. H’. Cook, K.C., 
and .4. Magee appeared for the plaintiff contesting, and Armstrong 
ap|ieared in person. On May 10, 1920, the claim was reopened 
to allow Senator Domville to contest it.

I approach the task of preparing my finding on this claim 
with some diffidence—not liecause I am not confident as to how 
it should tie determined on the facts, but lecausc the facts them­
selves are of such a character that to stir them up docs not tend to 
sweeten the atmosphere of business ethics in this country.

•Appeal to Supreme Court of Canada ilending.
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I have said that the claim was for a certain sum, but that iichmIs 
to be qualified by the statement that certainty was lost so soon 
as the hearing ot the contestation began. A perusal of the evidence 
passim will shew that the claim never became static in amount 
before the undersigned. At the very outset of his evidence 
Armstrong, no doubt unintentionally, throws a veil of uncertainty 
and obscurity over his claim. I quote from pp. 227 ami 22S, 
Proceedings on Reference:

Q. When docs the claim begin? A. In the hooks of the company it dates 
back as far as October 18th, 1911, and it is continued in the books of the 
company up till 1st March, 1919. It then shewed a balance to my credit of 
157,940.21. Q. That appears in the books? A. I cannot accept that account 
as correct, but I am taking it at that amount. On checking over the account 
last night, I found two errors in connection with the travelling expenses. 
In one case my wife had accompanied me on the passage across the Atlantic, 
and in charging the amount the two passages were charged 8271. Q. You 
correct that? A. Yes. One-half should not have been charged. I Imd 
frequent passages, and in another account my passage across had not been 
charged, so that it makes a difference of about $85, which should have been 
credited to the company. That amount would have to come off. (>. Off 
that balance of $57,940.21? A. Well, out of the total claim of $109,000. 
The total claim is $109,947.41. Q. What is the amount to he deducted? 
A. $79.85. There is an overcharge of $175.85, and an undercharge of ?\*>, 
so that $79.85 should be credited to the company. There are in the com- 
puny's books a number of charges made against me. Q. $109,857.50 is your net 
claim before me? A. Yes. There are a number of items charged ngaiist 
me in that account of the company which I have not given credit for. < i 
or two of them are correct, and one or two of them I would want some ii for­
mation about before giving credit for them, and that information 1 can « v'y 
get from the hooks of the company. There is one large item charged a: tie 
15th September 1913. It is “To W. Owens $14,926.09.” Q. What do you 
say ought to be done with that? A. Apparently this is a payment wlicb 
Mr. Owens claimed he had paid to me and wished the company to hsmiih, 
I think that amount is correct. Q. Then that should be deducted? 1 
think so, but I would like to see if there was a résolut ion at that tine. O. Y mi 
might reserve all these mistakes to the end of the case, and tell tie win ' ; be 
net claim before me is? A. The net claim is, of course, as I have sw< rn to 
here, but these different amounts altogether would come to $19,817. (,'. To 
be deducted from your claim? A. Yes, if they are correct. Two of dun. 
one item of $55.17 and another of $600 are correct, Q. I will ask yui io 
file a statement shewing the difference between the claim ns sworn to r.i.d the 
exact amount you contend is due? A. Yes, that will be quite satisfactory.

Armstrong did not furnish no with a formal amended -Inte­
rnent of elaim in writing; hut he did put in eertain exhibits having 
a eorreetive Itearing (e.|/.. Ex. No. 18) on his original statement, 
which unfortunately did nothing lint add to its uncertainty ns a 
whole.
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Now, in view of these facts and liearing in mind that Armstrong, 
during the period for which he claims, was a director of the railway 
company (for the whole time he was managing director and for 
certain periods was vice-president and president) and as such 
stood in a fiduciary relation to the company and its creditors 
(see /<rr Lindley, L.J., in In re Land» Allotment Co., [1804] 1 Ch. 
616), his remark that the claim is a very simple one, serves to 
reinforce the point of the French epigram : Les affairest C’est bien 
simple: c’est l'argent des autres.

A president and managing director is not only the executive 
and confidential agent of the company, he is also a trustee for the 
com/iany’s money and pro)>erty. See Rogers Hardware Co. v. 
Rogirs (1913), 10 D.L.R. 541, at p. 543, citing tlreat Eastern R. 
Co. v. Turner (1872), L.R. 8 Ch. 149; Gluckstein v. Barnes, [1900] 
AX’. 240.

It will lx1 useful at this stage to state briefly the history of the 
railway company and Armstrong's connection with it. The 
company was organised in 1903 to liuild a railway from Montreal 
to Grenville, P.Q., lceing incorporated by 3 Edw. VII. (Dom.) 
ch. 172, under the name of the Ottawa River Railway Company. 
By an amending Act, 4 Edw. VII. ch. 112, it was authorised to ex­
tend its line from Grenville to Ottawa. By 4-5 Edw. VII. eh. 79, the 
name was changed to the Central Railway Company of Canada 
and authority was given to extend its line from Ottawa to a point 
on Georgian Bay at or near Midland, and to construct certain 
branch lines. Thus it will lie seen that the company had valuable 
charter privileges which with honest and efficient management 
might have Ix-en turned into great profit for the shareholders. 
Senator Domville, in giving evidence on his own claim lieforc 
the undersigned, did not hesitate to characterise the company as 
“conceived in sin and liom in iniquity." I pointed out this 
serious indictment to Armstrong as will appear from the following 
extract from the evidence: “Q. Although you were not responsible 
for the conception of this company in sin, you had something to 
do with ushering it into the world in some way? A. Yes, I was 
a sort of midwife." The first event of importance after the 
formation of the company was the borrowing of £20,000 in 
London, one-half of which was applied on account of the purchase 
of 50 miles of an existing railway, a purchase which was capriciously
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abandoned and the money so paid forfeited to the vendor. That 
was the beginning of a long history of wasteful and incompetent 
management of the affairs of the company. It was not until 
1911 that the company succeeded in launching its first bond issue. 
On October 18, 1911, Armstrong was appointed managing director 
and vice-president of the company. The mail was never in 
operation because it was never physically completed. Tlie 
company was never a “going concern." On May 3, 1916, the 
company filed a scheme of arrangement with its ereditors, which 
was never confirmed by the Court, but was dismissed by an 
order of the Court on Decemtier 6, 1917. In the month of June, 
1917, Armstrong purporting to art on behalf of the company, 
proceeded to sell certain steel rails to the Government of Canada, 
without the authority of the trustee for the lxmdholders, although 
such rails were covered by the trust deed of May 5, 1914. Mr. 
Hogg, the solicitor of the company, had advised Armstrong that 
the eonsent of the trustee for the landholders was necessary More 
the rails were sold. The amount received from the Government 
on the sale of the rails was 893,170.49, and on or about the same 
time there was certain other property sold to one St. Denis ujxm 
which he realised 82,652, and also certain plant and material 
belonging to the company, but mortgaged to the bondholders 
under the said trust deed, were sold by Armstrong to the Royal 
Agricultural School, a moribund if not insolvent institution of 
which he was president, for the sum of 8415. The purcliase price 
of the rails was paid into the Exchequer Court of Canada by the 
Government on January 22, 1918, there being a proceeding then 
before the Court wherein the trustee for the bondholders asked for 
a sale of the railway and the appointment of a receiver of the mail 
until the sale became effective. Armstrong never paid the moneys 
he received from the sales aliove mentioned into Court. He never 
paid the moneys over to the company alleging as a reason tliat the 
company owed him. He did not credit them in his statement of 
claim filed but he is willing to do so now.

Armstrong became president of the railway company in 1917. 

On December 6 of that year, F. Stuart Williamson was duly 
appointed interim receiver, and his appointment was made 
permanent by the order of this Court on Oetolier 9, 1918. By 
the terms of the last mentioned order, the undersigned war
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appointed refrrer for the purpose of making enquiry and re|>ort 
as to the amount and nature of the elaima of creditor* against the 
saiil railway company.

In resiionse to a public advertisement calling upon creditors 
of tlie defendant company to file their claims liefore the uniler- 
sigtied, Armstrong filed the claim which is now liefore me tor 
consideration, and it was contested by the plaintiff com|»ny ns 
liercinliefore mentioned.

Armstrong's claim is one for salary, travelling expenses anil 
disbursement* as managing director of the defendant company, 
down at least to hie assumption of the position of president of the 
company in 1917. The administration of the affairs of the 
company was irregular from the start, for although it appears 
that he was appointed vice-president and managing director on 
Ortolicr 18, 1911, it seems that he had lieen working in some 
capacity for the company liefore that. Furtliermore, although 
Armstrong was appointed to the alxrve mentioned offices in 
(letolier, 1911, he was not authorised to lie paiil any salary or 
remuneration until Septemlier 19, 1912. On that date it was 
resolved at a meeting of directors “that the salary of C, N. Arm­
strong, as managing director, lie the sum of ten thousand dollars 
per annum, to lie computed from Octolier 18, 1911, the said 
salary to lie paid from time to time as the lioard directs," Now it 
must lie liomc in mind in considering this resolution that the 
company was not at the time a "going concern." It was not 
proved liefore me by Armstrong that this meeting was regularly 
railed or that a quorum was present aiiart from Armstrong himself. 
(In re tIreymoulh Point Elizabeth Hy., etc., Co., |1904] 1 t’h. 32. 
In re North Eantem In». Co., Ltd., (1919) 1 Ch. 198. In re Webeter 
Lorn Ijcaf Filing Co. (1916), 240 Fed. Rep. 779.) Having verified 
Ex. 4 by reference to the original I find tliat there were five directors 
only present of whom C. N. Armstrong was one. Now by n-ferring 
to the by-laws of the defemlant company which were put in the 
Dam ville claim as Ex. E, and made part of the evidence in the 
contestation of the present claim, it will lie found that the lioanl 
of directors must consist of nine of whom a majority shall form a 
quorum. There was then no quorum present at the meeting in 
question if we exclude Armstrong. Vmler such circumstances 
there could lie no valid by-law or resolution passed by the hoard.
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See per Rose, J., in Cook v. Hinds (1918), 44 D.L.R. 588, at p. 595, 
42 O.L.R. 273 at p. 306; per Street, J., in Bimey v. Toronto Milk 
Co. (1902), 5 O.L.R. 1 at p. 6; Mulvey on Dominion Company 
Law, p. 370; Enright v. Heckscher (1917), 240 Fed. Rep. 8(13. 
But even if it were eoneeded that this meeting of directors was in 
every respect regular and valid, there are two features of it that 
require consideration in relation to the sufficiency of proof of 
Armstrong's rights under it. In the first place he has not satisfii-d 
me that the salary was |iaid “from time to time as the txianl 
directs.” On the contrary, he seems to have paid himself whenever 
he got hold of the company’s funds. For instance, 1 have already 
pointed out that in connection with the sale by him of property 
and plant at McAlpine in the summer of 1917, he received on his 
own admission over 83,000 in cash. When asked by Mr. Cook 
why he had not paid it over to the company, his answer Was: 
“Because I had a claim against the company, and a heavy one, 
and l took what / could get out of that for myself." To make this 
clear the undersigned asked him: “For arrears of salary and dis­
bursements made on liehalf of the com|>any?” His answer was 
"Yes.” He also cashed certain coupons of I Hinds in his possession.

The other feature that requires proof from Armstrong is tliat 
this resolution of directors of Septemlier 19, 1912, was approved 
by a resolution of the shareholders duly convened. For authority 
setting forth the requirement of the law that to constitute the 
valid payment of salary to a director of a company there must 1* 
a resolution of the shareholders, I need go no further than the 
clear statement of the principle by the referee (now Audette, J.) 
in Minister of Railways v. Quebec Southern Ry. Co. (1908). 12 
Can. Ex. 11, at pp. 14, 15 and 16. Affirmed by C'aseels, J„ 
12 Can. Ex. at pp. 58, 59, and by the Supreme Court of Canada. 
February 15, 1910.

It should not be overlooked that the action of the board of 
directors in settling the remuneration to be paid to Armstmoj 
for his services was forestalled by the executive committee of the 
company in a meeting of that body held on June 27, 1912. Ex. 6 
is a certified copy of the minutes of the said meeting of this com­
mittee. Among others it sets out the following resolutions:

Resolved: That the amount of compensation to be allowed to C. X. 
Armstrong for his services to the company up to October, 1911, and for the
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balance due him for disbursements made by him on behalf of the ooni|>any, 
after deducting any sums already paid to him, be and it is hereby fixed at 
fifty thousand dollars, and that the said sum be paid to C. N. Armstrong 
out of the first moneys which the coni|>any shall receive, which can be applied 
to said payment, and that |>ending said payment the sum of seventy-five 
thousand dollars in first mortgage bonds of the coni|iany shall lx* given to 
C. X. Armstrong as collateral security for said payment, it tieing understood 
and agreed that the Bellevue property at Carillon is to be transferred and 
made over to C. X. Armstrong in further consideration of the payment of 
ten thousand dollars.

Mr. Raphael dissented.
Resolved: That in accordance with the terms of settlement with C. N. 

Armstrong the property at Carillon, formerly belonging to the Ottawa River 
Navigation Company, and known as the Bellevue property, as fully described 
in the Deed of Transfer from Charles F. H. Forties to the Ottawa River 
Navigation Company, 6th August,187.3, be transferred, made over and assigned 
toC. X. Armstrong, in consideration of the |>aymcnt of the sum of ten thousand 
dollars, to be payable in ten annual instalments of one thousi nd dollars each, 
with interest. The wharf and all land necessary for the righ -of-way for the 
railway to be reserved by the company.

Mr. Raphael dissented.
The company not lx*ing a “going concern” no such under­

taking could lx* validly made by or on behalf of the directors. 
See /xr Lindley, L.J., in In re (leorgc Newman A Co., [1895] 1 
Ch.D. G74 at p. 685; Borland v. Earle, [1902] A.C. 83 at p. 93; 
Mitchell on Canadian Commercial Corporations, p. 1040. Sec 
also my reasons in the Domville claim. It may lx* remarked in 
pawing that as a result of this benevolent action of the executive 
committee towards Armstrong, Senator Campbell resigned from 
the board of directors. This letter I quote in full later on. Now 
the executive committee is, as Mr. Cook graphically put it in his 
argument, “a sort of cabinet of the directors/' Armstrong in this 
instance lx*ing one of them. Notwithstanding provision lx*ing 
made for it in the by-laws this committee lacked the authority 
of the l>oard of directors so far as administering the affairs of the 
company is concerned. Mulvey, on Dominion Company I .aw, 
p. 26, says:—

The affaire of the company are managed by the boon!, and all powers 
given to the company by the charter arc exercised by the directors subject to 
the restrictions provided by the Act . . . The duties of the directors 
having the nature of those of a trustee may not be delegated. It is illegal to 
appoint an executive committee to perform the duties in^iosed by the Act upon 
the directors.

So much for the executive committee, and its handsome treat­
ment of Armstrong. In this connection it is interesting to refer
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to by-law No. 42 of the defendant company which enacts that the 
office of director shall tiecome vacant “if he accepts any other 
office of profit under the company and is or becomes interested 
directly or indirectly in any contract with the company.’1 This 
throws an important light upon the facts hereinafter stated.

Returning to Ex. 4, Armstrong attempts to put the generosity 
of the !>oard of directors as tlierein expressed on a sure foumlat ion 
by a document puri>orting to lie minutes of an adjourned meeting 
of shareholders of the Central Railway Co. of Canada, held on 
Soptemlier 30, 1012. It is also worthy of mention tliat Armstrong 
was one of the four shareholders present, and that he did not omit 
to bring many proxies with him. The first resolution reads: 
“Resolved: That the minutes of all meetings of the directors 
ami executive committee held since the last annual meeting of 
the shareholders tie and the same are hereby approved and con- 
finned.” The hist resolution too, is not unmindful of Armstrong, 
as it mails: “Resolved: That the sale and transfer of the Bellevue 
property at Carillon to C. N. Armstrong lie ami the same is 
hereby approved and confirmed.” Now, it may lie that the 
maxim, Ex}tre*sio unius est cxduxio alterius should lie applied 
here as there is a specific sanction of one only of the benefits con­
ferred upon Armstrong by the directors in Ex. No. 4; but on the 
other hand it is well to s«*ok authority as to the sufficiency of the 
first resolution for the punxisc of approving the action of the 
directors in giving Armstrong a salary' of $10.000 per annum. 
It is a blanket resolution, indefinite in its terms, and giving no 
assurance that the shareholders (with the obvious exception of 
Armstrong) hail their minds directed to the fact that they were 
dealing with the managing director’s salary. I asked Armstrong 
whether the minutes of meetings of directors prior to that date 
were mid at this meeting of the shareholders, and he could not 
say tliat they wen*. There is nothing to shew' on the face of 
Ex. “C” that they were. Now it is to lie noted that Ex. “C" 
shews the meeting was an adjourned one. There was an annual 
meeting «ailed for Septcmlx*r 3, 1012, and it was adjourned to 
September 30. There is nothing Indore me to shew tluit it wan 
not iKistjKimxl by the directors without the shareholders con­
vening, which would lie invalid. (Mulvcy on Dominion Company 
Law, p. 47.) But apart from that the molding would seem to
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have lievn inrompetmt to ratify Armstrong’s salary, lwcause tliat 
inm would not romv within the ordinary agenda of an annual 
meeting, and it was not proved lieforr me that there was any notice 
to shareholders as required by see. 3 of the hy-lawa of the company 
selling out s|ieeifieally the pro]Kwed business. See per Fry’, J., 
in Hutton v. IVrof Cork Ity. Co. 11883), 23 Ch.D. 654, at p. 65!).

Mul'ey, on Dominion Company Lew, says, at p. 46:
The notice should set out s|>ecifically the promised business. It is not 

necessary that a by-law proposed to he approved, or a resolution to l>e passed 
shimill be set out in extenso. Hut it is necessary that the gist of it should lie 
given . . . Only such business as is referred to in the notice may be 
transacted, and every shareholder is entitled to notice.

And again at p. 49:
A meeting may be adjourned. Hut only such business as the meeting 

itself was called to decide may be considered at the adjourned meeting, 
unlew a further notiro is duly given for the considérât ion of other business.

Av also Bimey v. Toronto Milk Co. (1902), 5 O.L.R. 1.
Mitchell's Canadian Commercial CorjKimtions, at p. 1031, says:
The general rule is that unless authorised by the charter, or by the 

company’s regulations or memorandum of association, or by the shareholders 
at a properly convened meeting, directors have no right to be paid for their 
services, and cannot pay themselves or each other, or make presents to them­
selves, out of the company's assets.

And see the judgment of Kelly, J., in McDougall v. Black 
Lake Asbestos A Chronic Co. Ltd., decided on April 8, 1920, in the 
Supreme Court of Ontario, but not yet reported (47 O.L.R. 328). 
Kelly, J., says, at p. 333:

Of transactions intended to lie dealt with but not covered by a general 
notice of an annual meeting, social notice should l>e given. . . . The 
notice must contain a suflieient statement of the facts which are to lie con­
sidered by the cor|M»ration at the promised meeting.

Ami at p. 334:
There was here a special reason why the attention of the shareholders 

should have been drawn to the nature of the business intended to be trans­
acted at the molding—viz., the proposal for payment of money» to the jnresident 
of the company personally. Where a contract is to be submitted to a meeting 
for confirmation, and the directors of the company are interested therein, 
it has been held that the notice convening the meeting should give particulars 
as to that interest.

Mitchell on Canadian Commercial Corporations says, at pp. 
1031-1032:

The shareholders in general meeting assembled may vote remuneration 
to the directors for past services, but the company must be a yoing concern. 
Remuneration for past services of directors cannot be votiil ?.t an ordinary 
geiicnd meeting unless special notice ho given of the intention to promise 
such a resolution.
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It is obvious that these last observations obtain as well against 
the resolution affecting the Carillon property in Ex. 4 as against 
the so-called blanket resolution.

It is under these corporate acts of the company, over which t lie 
shallow of Armstrong's dominance looms largely, that he asserts 
his right to lx* paid the major portion of his claim, i.e., for sakiry 
or remuneration from October, 1911, down to January, 11)18. 
Let me say here that if my finding in disallowing this whole claim 
as against the fund in the receiver’s hands had to depend on tlie 
invalidity of these resolutions voting him salary or remuneration, 
I would have little difficulty in holding them invalid. The law 
does not favour methods by which company directors can make 
easy money at the expense of shareholders and creditors. On 
the other hand, even conceding for the sake of argument, that the 
aforesaid resolutions of the executive committee and the directors 
were regular in all respects, and that then* was a proper ratification 
of them by the shareholders, I would have to reject this claim 
in its entirety because the facts of the case conclusively shew 
that instead of the company owing Armstrong anything, Ann- 
strong owes the comjxmy a very considerable sum of money which 
he ought, both in g<xxl conscience and as a matter of law. to 
repay to the company. All this will appear later on.

To return to the items of his stateim nt of claim. The claim 
for salary down to December 31, 1913, depends for its validity 
upon the impugned acts of the directors and shareholders <>♦ the 
company einlxxlied in Exs. 4, 6 and C, respectively. I shall not 
labour the case further as to those documents.

Armstrong’s claim for remuneration from January', 1918, to 
September, 1919, “twenty months at $250 per month,” resolve* 
itself purely into a question of quantum meruit. Mr. Cook 
questions Armstrong, as follows:

Q. Now wc come to services from the 1st of January, 1918, to the 111 
September, 1919, 20 months at $250 per month. What services did you 
render to the company during that period, remembering that Mr. Williamson 
was ap|H)inted on the 0th of December 1917? A. Mr. Williamson wasspjfoiiit- 
ed receiver, but that in no way did away with the company, nor the necessity 
for the company protecting itself and the creditors and shareholders. Q And 
so you charge 1250 a month for exercising supervision over its affairs? A. 
And I would not do it again for four times that amount. I have lost more 
than four times the amount by being tied down to the company instead of 
attending to my own business. 1 consider that that is a very, very smill
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charge to make—very small. My whole time has been taken up. Q. I 
suppose you claim as a quantum meruit, the value of services? A. Yes. Q. 
What do you consider you have accomplished for the company during that 
period? A. I made several trips to the other side during that time, one 
particular reason being the claims against Wills & Son, and I may say it is an 
outrage that that claim was not pressed. We had a perfectly good claim for 
damages there for hundreds of thousands of dollars. Unfortunately the 
solicitor for Wills was the solicitor for the receiver.

After Armstrong's attempts to justify his charge of $250 per 
month since the receiver was appointed (and it is to lie noted that 
he values his services at the same figure as the receiver’s com­
pensation was provisionally fixed at) by reciting services for the 
comp*'i y, some of them works of supererogation and most of them 
unauthorised by any mandate of the directors, we have the 
following answers by him to questions by Mr. Cook:

Q. Op the 6th December, 1917, the Exchequer Court saw fit to appoint 
a receiver to manage this company? A. Yes. Q. How can you charge for 
services of this character in view of the fact that the Court saw fit to take the 
management of the concern out of your hands and place it in the hands of 
a receiver? A. No, they did not take it out of our hands at all; the company 
remains intact. Q. Its property and assets are in the hands of the Court ? 
A. Hut the assets were neglected by the receiver and the company had a right 
to try and collect everything that is due to it.

The Registrar—That is a reflection on the Court.

Now, as wo have soon, A mist mug basos this part of his claim 
on a quantum meruit. The authorities show that ho must fail on 
that head.

Mitchell on Canadian Commercial Corporations, p. 1031, 
sa\s: “Directors are not to tie considered as sonants of the 
company, and as such entitled to remuneration for their labour 
according to its value, and cannot, therefore, recover on a quantum 
meruit.” And see Hrotvn it (ireen Ltd. v. Hay* (1920), 30 T.L.R.
m

In the absence of a provision of the charter or of a special 
contract, a director is not entitled to compensation. See Ogden 
v. Murray (1868), 39 N.Y. Rep. 202. Then* is no implied promise 
to pay such an officer either for icgular or extra services. To 
subject the corporation to liability it must lie shewn that the 
scnin*s were rendered under such circumstances as to raise a 
fair Resumption that the parties intended and understood they 
wee to lie paid for. See Pew v. Bank (1881), 130 Mass. 391, 
followed in Fitzgerald & M. Const. Co. v. Fitzgerald (1890), 137
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U.S. Rep. 98; per Rose, J., in Cook v. Hinds, 44 D.L.R. 586, at 
598, 599, 42 O.L.R. 273, and see my reasons in Domville claim.

Beyond all this it is quite certain that nothing Armstrong 
did since the appointment of the receiver enured to the benefit 
of the creditors by protecting or augmenting the fund now in the 
receiver’s hands for the liquidation of the company’s obligations.

Dealing next with the question of the company’s liability for 
Armstrong’s “expense accounts” from Octolier, 1911, to the date 
of the ap]x>intment of the receiver, the claimant is forçai to 
rely on the resolution of the executive committee of Octolier 8. 
1913. As that resolution was never ratified by any valid meeting 
of the sliareholders, I shall rely on what I have already said about 
the executive committee and its lack of authority to bind the 
company. But even this last resolution of the executive committee 
was not complied with by Armstrong as he did not, so far as the 
proof lief ore me shews, remit c monthly expense accounts to the 
company as required by that resolution; and, moreover, the resolution 
does not purport to lie retroactive, while Armstrong carries his 
expense accounts back to October, 18, 1911.

On the other hand, if Armstrong seeks to ignore this resolution 
and recover expenses and disbursements on an implied contract, 
he cannot do so, as I have shewn in considering the question of 
quantum meruit aliove. Nor can he recover anything for exjx-nsvs 
for his voluntary jieregrinations since the appointment of n 
receiver. His whole claim for expenses, etc., amounts to some­
thing over $17,(XX) and as he has presented neither vouchers nor 
any admission of liability for them by the company I must disallow 
.them all.

I have already stated that even if Armstrong’s claim for 
remuneration for his services were buttressed by a proi>er ratifi­
cation of the shareholders and in every way resjxmded to the 
formal requirements of the law, yet upon the facts he is not 
entitled to recover anything. Before I proceed to establish this 
by citations from the evidence, I think it proper to shew how 
Armstrong’s conduct as managing director of the company- 
occupying as such the position of a trusts* for the company, and, 
after its declaration of insolvency*, a trustee both for the company 
and its creditors—disentitles him to the consideration of the 
Court when he seeks a right of priority over the liondhoMei*
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which, although expressly given by statute, yet has its foundation 
in equity. In Mitchell's Canadian Commercial Corporations, 
p. 1058, we have the following propositions of law laid down :

The common law liability of directors in respect of misfeasance is con­
tained in sec. 123 of the Dominion Winding-Up Act (R.S.C. 1906, ch. 144), 
which creates no new liability. Thus a director is liable to the company 
where he “has misapplied or retained in his own hands, or become liable or 
accountable for, any moneys of the company, or been guilty of any misfeasance 
or breach of trust in relation to the company,’’ and must repay or make com­
pensation to the company for the loss.

And at pp. 1060-1061 :
There are certain broad general rules governing the conduct of directors. 

They must act in good faith and exercise reasonable care in the discharge of 
their duties. They must not allow their private interests to conflict with the 
duty they owe to the company. The Courts cannot lay down any precise 
rules, but must deal with each particular case on its own merits. . . . The 
law of Quebec does not differ from the English decisions in respect of directors’ 
resiionsihility, for these decisions ire based, not upon any special rule of 
English law, but upon the broadest considerations of the nature of the position 
and the exigencies of business.

Accepting this as a correct statement of the law, how does 
Armstrong stand in relation to it?

In the first place, l>earing in mind the provisions of sec. 6 of 
art . 4 of Trust Deed of 1914, if not officially responsible as managing 
director for the irregular way in which the txioks of the company 
were kept, he actively contributed to their unreliability. The 
late J. D. Wells, who was secretary of the company, when testify­
ing in support of his own claim, spoke as follows:

A. The entries that were made there were very irregular and not made 
hy my book-keeper. Q. Is it not a fact that the books were under your 
charge as secretary of the company since the year 1912? A. No, they were 
not. They wore not in my charge half the time. Q. In whose charge were 
they? A. Well, different parties. Q. Whom do you mean by different 
liarties? A. Well, Mr. Armstrong, for one, had charge of them for a while, 
not as book-kec|icr. He had them in his care. Q. At all events, you allowed 
them out of your possession? A. They were not in my |x>seession. I never 
■flowed them out of my possession, because they never were handed over 
to me practically or theoretically.

And see the receiver’s evidence in the plaintiff company's 
claim.

Now, Armstrong, as I have liefore indicated, complains of 
the irregularity of the liooks, but it is noteworthy that most, 
if not all, of the irregularities enure to the lienefit of Armstrong 
rather than to that of the unfortunate people who have lost 
money in this enterprise. Armstrong admits that he had never
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rendered at any time to the company, a complete statement of 
his account, although he was handling a very large amount of the 
negotiable securities of the company. The Ixxiks could not le 
regular without such an account apix*aring therein. But, the 
evidence shews yet more clearly Armstrong's intimate connection 
with the books and accounts of the company. He had prepared 
a lialancc sheet of the company's affairs, which drew forth tie 
following letter from A. K. Fisk, of the firm of A. K. Fisk & < o., 
consulting accountants and auditors of Montreal, who had been 
engaginl to audit the books of the company. 1 quote* the letter 
in externto in faimi*HS to all parties concerned:

Montreal, May 9th, 1912.
C. N. Armstrong, Esq.,

London, Eng.
Dear Mr. Armstrong:

1 was surprised to see from your cable of this morning that you wished 
me to sign the balance sheet that you had prepared to December 31st of 
your company’s affairs. You will remember when wt discussed this matter 
before, that I told you it would be impossible for me to sign any balance 
sheet of the company in its present condition.

1 ain quite clear in my own mind that your viewpoint and mine are 
not going to agree with regard to this company’s affairs, and after investi­
gating, as I have had to in the course of my audit up to date, the past history 
of your company, I have come to the conclusion that I cannot see my way to 
sign any balance sheet prepared by the company which throws into con­
struction of the railway the expenditure incurred prior to the last issue of 
bonds. Again, the allotment of the capital stock of the company prior to 
that bond issue is to my mind very open to question as to its legality, and 
I have decided not to take the res|Mmsibility of passing the corresponding assets 
to these stock issues as shewn in the books, as construction assets.

Turning to the more recent transactions of the company, there seems to 
have lieen a considerable amount of looseness in the handling of funds, which 
to my mind should have been rigidly placed to the credit of the company's 
own bank account and chequed under authority of directors’ resolution 
Instead of this, I find the funds received from the trustees, etc., to have Ixt-n 
sometimes handled by individuals apparently in trust, and chequed out at 
their pleasure. In one not ah! - case there was a specific amount taken cure of 
by two of the officials of the company which was to have been applied fora 
s|>ecific purpose, but cheques were immediately drawn in favour of one of I 
these gentlemen operating the account, as payments on account of servi 
rendered, although I am not aware of any particular resolution having Ix-cn 
passed entitling this gentleman to any specific sum, nor have 1 seen an account I 
such as an auditor could pass for such services as a bond fide voucher.

Again, I have already raised an objection to the personnel of the office I 
staff. It is quite impossible under modern conditions to give a satisfactory 
audit in an office where there appears to be no organisation. My connection
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wjth Mr. Langlois has been very unsatisfactory, also with Mr. Raphael, and 
it further is quite obvious that your secretary-treasurership should lie in the 
hands of a railwayman of modern views and up to date methods.

I see by a resolution of directors that I was instructed to open up a new 
net of I>obks. This was no doubt following a suggestion made by myself to 
that effect, but the difficulty lies in the fact that the |iast records of the 
company cannot lie verified sufficiently to entitle them being brought into 
the new books as correct assets and liabilities, and the only medicine that 
l can see that would meet this point would be by a return to the treasury of 
the capital stock issued prior to the new bond issue, and to wipe out corre­
sponding assets to that effect. I do not assume for a moment that this will 
meet with your concurrence, and I have therefore decided to withdraw from 
the audit without asking for any fees for my services to date, in order that it 
will leave you with an entirely free hand to make a fresh apisiintment. I 
value your personal friendship far more highly than I do any fees that I 
might lie able to earn from the audit of this company's affairs.

I enclose copy of a letter that I have addressed to the president and 
directorr, resigning from my position under to-day’s date, and 1 hope you 
will appreciate the motives that have led to my resignation and that this 
will make no difference whatever to our personal friendship.

I will return all papers in my hands to Mr. Wells without delay, and 
would suggest that you consider this letter as confidential between us.

Yours sincerely,
Kudos. A. K. Fisk.

A few months after this intrepid protest against the extra­
ordinary system of book-keeping that marked Armstrong’s regime 
as managing director of the company, we have a further criticism 
of his methods. Referring to the action of the executive com­
mittee on June 27, 1912, in giving Armstrong $51),000 and the 
Bellevue property at Carillon, the late Senator Campbell writes 
the following letter to Armstrong on August 5, 1912:

Toronto, Aug. 5, 1912.
C. X. Armstrong, Eeq.,

Winchester House,
Old Broad St., London, E.C.

Dear Mr. Armstrong:
I have your favour of the 25th ult., and in reply I cannot see what there 

was in my letter to Sir Frank Crisp and the other persons named to give you 
such a shock. It was simply a notice to them that I Imd resigned my position 
as director and president of the company, and that l would not lie responsible 
for what hud been done or which might lie done in the future “only that and 
nothing more."

It is quite true I sent my resignation some days before the 21st June, 
hut at your earnest request I went to Montreal and attended a meeting on the 
21st of June so as to form a quorum, but at the close of the meeting 1 formally 
resigned, although you requested me to let my resignation stand over until 
the annual meeting, but I positively refused to do so and you promised before
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CAN. you left you would have a meeting of the directors and formally accept my 

resignation and elect a new president, whom you thought would be Mr. 
* " Smith. But instead of th.it you left without having a meeting of the direct .rs,

The City but called a meeting of the executive instead and had them pass a resolution
to convey to you the Bellevue Farm and voting you 150,(XX) for your service#,
and in the meantime handing you over 175,000 of the company’s hoods as
security for the 150,000. This action of the executive seemed to me so 
outrageous and so unjustifiable that I felt in justice to myself I should make

Central known the fact that I was no longer an officer of the company, and not r<>|*>n-
Co*o»T "‘ble for its actions, more especially ae I learned you had made no mention in

Canada London of my having resigned, but were still using my name as president.
and Under the circumstances, I think 1 was perfectly justified in sending tbs

Armstrong, formal notice I did.
Had I known at the time that a notice of my resignation appeared in 

the Montreal Herald I would have simply mailed them a marked copy of 
the paper instead of writing a formal notice. 1 resent your statement that 
“I took special pains to wreck the company.” 1 did nothing of the kind an 
you may well know. Had I wanted to wreck the company I think a sint|de 
statement from me as to how the company’s money and bonds had iieen 
disposed of would have had that effect. 1 give you full credit for your energy 
and ability in promoting this railway for some years, but I remember ilmt 
this was only one of the different enterprises you had on hand and which 
engaged your time and ability and 1 cannot forget that you have, through one 
source or another, drawn considerable sums of money and have also received 
a good round lot of bonds of the company, and it seemed to me you ought to 
have been satisfied until there was a Central Railway. At present it. only 
exists on paper and although a start has been made in building it you mu* 
not forget that there are many rivers to cross and obstructions to remove 
before traine are running on the road.

Yours truly,
Arch. Campbell.

This letter constitutes an interesting aid to the interpretation 
of Ex. 20, which purports to lx* a copy “of the minutes of a meeting 
of directors held on June 21st, 1912.” Armstrong sets much store 
by Ex. 20, saying: “It is only fair to myself that the opinion 
of the directors who knew what I had done should lx* put on 
record.” It is true that the document is milder in its references 
to Armstrong than Senator Campliell’s letter, but it will !>e noted 
that the minutes set out in Ex. 20 are signed by Senator < hvew. 
who was not present at the meeting. However, they manage to 
record the fact that Senator (’ampl>ell was not impressed with 
the “equity of Mr. Armstrong's claim against the company." 
But the causes of Senator Campbell’s resignation of the presidency 
and retirement from the Board an* euphemistically stated as 
compared with the terms of the Senator’s letter to Armstrong 
which is a document later in date and, from what I have learned
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of the methods of the directors, impresses me as a much safer 
record of Senator Campbell's reasons for severing his connection 
with the company.

There are other documents (the Domville claim) to shew that 
the company was not always in accord with Armstrong, although 
generally there is too much compliance with his methods apjiarcnt 
u|*m the proceedings of the directors to render his colleagues on 
the licard free of criticism. Ex. D is a certified ropy of an 
adjourned annual meeting of sliareholdcrs on October 13, 1914, 
wliervhy it appears that Armstrong had tendered his resignation 
as managing director. The meeting resolved that, “Mr. Armstrong 
lie informed that his resignation cannot Is- accepted until he renders 
his account, reports on the administration of tlie affairs of the 
romjiany, and returns to the funijiany the eoni|)any’s Iannis 
in his jiosscesion as shewn in the auditor's statement." A mi­
st n mg says that this meeting of shareholders was composed 
of “a little clique that did not represent the shareholders at all." 
The auditor referred to here is Midgclv who had previous to this 
dated filer! a report which led up to the action of the shareholders 
at this time. When examined as to the account demanded by 
the sliarchohlers in Ex. D, Armstrong said that he did not render 
an account in accordance with this resolution, liecause “there was 
no account to render." Later on, explaining this, he says:— 
“1 said there were no accounts to render, liecause they had already 
lieen rendered." Now tlie fart is that he had at that time only 
rendered a statement of his bond transart ions, not of his general 
account with the company.

Turning now to Midgely'e connection with the case, it is well 
to state that Midgely was employed by tlie directors of the com- 
pav to examine and audit tlie hooks so that a financial statement 
could Is- made. This was after Kisk had declined to go on with 
his audit. Midgely filed two reports, that contain certain State­
ns-tits concerning Armstrong's dealings with the bonds of the 
coniiiany, as well as hia “lark of proper vouchers for payments 
made," which caused Armstrong to stigmatise them as false. 
“H<- was employed by the eom|umy to make a rrjiort, anti hr made 
a false report" . . . “His report is false and proved to lie 
•alsr." And yet on the very same page of the proceedings lie

It—67 D.L.R.
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elates that, “I was the very one who recommended him;" and 
in sjieaking of errors in his statement of claim he says: “1 max Ik* 
wrong on some of the items. I am quite willing to l>c corrected 
by Mr. Midgely if there is anything wrong." and, "1 believe Mr. 
Midgely ami 1 could settle it in half an hour." Midgely s char­
acter icing thus restored out of Armstrong's own mouth, let us 
hear what Midgely says. “It is impossible to adjust Mr. Arm­
strong's account under present conditions." “Debit balance per 
ledger #289,713.57." “This account is obviously of such an 
important and urgent character that no time should be lost in 
dealing effectively with same."

Nor, Midgely, in his effort to systematise the liooks of the 
company prepare! a statement of Armstrong's account, ami this 
is the pivot upon which one of the most extraordinary episodes in 
the strange history of this company revolves. In this statement 
of account Midgely charge! Armstrong with bonds to the amount 
of 1229,999.50. When, however, the com|»any was preparing its 
scheme of arrangement in 1916 Armstrong evidently thought it 
inexpedient to have his account stand in this awkward light, and 
we find Blagg, the accountant of the Ottawa Hiver Navigation 
Co., brought in to amend the account as Midgely framed it as the 
authorise! auditor of the company. Blagg transmuted bv a 
process no more subtle than the bold stroke of a pen the dehit 
entry of #229.999.50 into a credit entry of the same amount. 
Thus the bond indebtedness that Midgely fourni against Armstrong 
was wiped out. This was in February, 1916. Now Armstrong 
asserted that this was done under the authority of the dirceton. 
but there was no resolution to that effect produced. On the 
other hand it was shewn that tlie instructions were given to 
Blagg by Senator < )wens and Armstrong himself. This will appear 
from the extracts from Blagg's testimony which I subjoin. Senator 
Owens is dead, and no good purpose would 1m* served by discussing 
his motive in departing ho strangely from his duty as a trustee 
towards the insolvent company and its creditors; hut Armstrong 
is here to hear the consequences of his conduct. It seems that 
Carmichael, another director, was also present when Blagg carried 
out the Ifchests of Owens and Armstrong; hut just what part was 
played by Carmichael is not quite ek*ar. Kx. Q, omliodyiiig the 
written instructions given to Blagg by Armstrong, is as follows:
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Ix*t me quote Hlagg's story of the transaction.
Examined by Mr. Cook.
Q. Will you please look at the journal of the Central Railway Company 

of Canada, at pages 70 and 71, and say whether any entries appear in that 
journal made by you? A. They are all my entries. Q. Will you also look 
at the ledger account of Mr. C. N. Armstrong, being numlier 73, and state 
whether any entries appear in that account made by you? A. Yes, from here 
down. (J. Then entries in that account from the entry which is headed 27th 
June, 1914, down to the end of the account were all your entries? A. Yes. 
Q. And they were all made in February, 1910? A. Yes, at one time anyway. 
Q. So that, although the entries bear different dates they were all written 
in February, 1816? A. Yea, I suppose within a day or two. (J. Vnder whose 
instructions did you make those various entries to which you are now referring? 
A. Senator Owens. Q. Did you receive any instructions from Mr. Arm­
strong in connection with these entries? A. Well, Mr. Armstrong gain we I he 
utalement thaï I urate in here. Q. 8o that the actual entries were made on a 
statement furnished you by Mr. Armstrong? A. Yes. tj. Will you look 
at the statement filed as Exhibit Q and state whether that was the state­
ment? A. I have the wonl here "ent.” (J. Was that the statement hunded 
you by Mr. Armstrong? A. I presume it was. (J. And the letters "ent" 
are in your writing? A. Yes, and the figures. (J. Meaning that those 
figures were entered and the total of the figures is in your handwriting? A. 
Ye*, Q. By that memorandum Kxhibit Q you were crediting Mr. Arm­
strong's account with the sum of $2f>7,163.89? A. Yes. (J. You were 
writing that into his ledger account from your journal entries? A. Yes. 
tj. And where did you get your authority to place that sum of 8267,163.89 
to the credit of Mr. Armstrong in the journal ami in his ledger account? 
A. 1 got no other authority except through Senator Owens and Mr. 
Armstrong and Mr. Carmichael, and they asked me to do the |sisting, and I 
said 1 would accept no responsibility, as 1 did not know whether it was right 
or wrong. Q. You said you would accept no res|s»nsibility? A. Yes. Q. 
As a matter of fact, you do not pretend to say whether the entries which 
you made are correct, or the reverse? A: 1 could not say. Q. You merely 
entered them because you were instructed to do so? A. Yes. . . . Q. I 
would like to ask you, Mr. Bl.igg, if you wrote up the account headed "Con­
tractors St. .Agathe Branch, Suspense Account," ami being account Number 
79 in the ledger? A. These two items, February 12th, 1916, are in my handwrit­
ing (J. They were entered by you? A. Yes. <J. The first giving a credit to t he 
account of 859,501.80, and the second giving a debit to the account of 
16,813.33? A. Yes. Q. Under whose instructions did you make those 
entries? A. The same jiartiee.

Cross-examined by Mr. Armstrong:
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Q. You stated that you had instructions from Senator Owens and that 
Mr. Carmichael and Mr. Armstrong were also present. You have not stated 
whether Mr. Wells was there or not? A. Yes, Mr. Wells was there. Q. 
Mr. Wells had charge of the books and produced the books for you? A. He 
did. Q. And helped you to work out the items? A. No. I do not think 
he helped me. I do not remember Mr. Wells helping me at all. He gave 
me their old cash book written in pencil. Q. He gave you any explanai ions 
you required to make the entries? A. No, I do not think he knew anything 
about it. I do not remember asking Mr. Wells anything. Q. Was not 
Mr. Wells there the whole time? A. He was there. I do not remember Mr. 
Wells saying anything in that way. Q. You have been shewn a little memo­
randum Q. Will you swear this was not given to you by Mr. Wells? A. I 
could not say. Q. It is very important. A. I do not remember Mr. Wells 
giving me anything. I think that must have been given to me by you. 
Q. You have stated that you thought so? A. I am not going to swear who 
gave me that, but I think it was you. I know Mr. Wells did not hand me 
anything. Q. It is my writing, and the question is whether 1 prepared it for 
you or for Mr. Wellst A. Yes, I am pretty sure you gave me that, and Mr. 
Owens gave me another, but it is so long ago I cannot swear. Q. You will 
not swear it was not handed to you by Mr. Wells? A. It might possibly have 
been, but I thought it was you. Q. Do you know this handwriting? A. 
That is my own handwriting. That was evidently given me by you. Q. These 
are part of the same figures of Exhibit Q, and these are figures taken in your 
own handwrit ing. Where did you get those figures? A. I must have got those 
instructions from you. Q. It is not a question of instructions: I am asking 
you where you got those figures? A. I will say from you. No one else would 
give me that, I could not get them out of my head. Q. You said Mr. Owens was 
there and Mr. Wells. You had a good deal of discussion with Mr. Carmichael 
while you were preparing this? A. Yes. Q. And he took an active part in 
the matter? A. He did. Q. In fact, you thought he took too active a part? 
A. I told you and Senator Owens that I would not be responsible for any of 
these entries, because I did not know anything about them. They might 
all be true or they might be concocted, but I would write them in and accept no 
responsibility.

I shall supplement Blagg’s evidence with the following excerpts 
from Midgely’s oral testimony.

By Mr. Cook:
Q. Had you anything to do with the entries that were made by Mr. 

Blagg in February, 1916, and following? A. No, I had absolutely nothing. 
Q. I see that these entries of Mr. Blagg have apparently the effect of almost 
entirely reversing the entries which you had previously made: is that correct? 
A. Well, one entry, the $229,999.62, reversed the largest item in the account. 
Q. What was that item? A. For the bonds which had been charged to 
Mr. Armstrong under the authority of the various resolutions, and in accord­
ance with my report. A further explanation might be found in the journal, 
page 65. Here is an entry charging Mr. Armstrong—and this is in my 
writing—so that the most important item in Mr. Armstrong’s account was 
in my own writing: that is, the foundation of it was in my own writing: 
$229,999.52 for bonds, the value of £60,825 taken by him, less £3,175 and 
£10,325 already charged, as per his letter of December 10th, 1913.
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The Registrar—That will be filed as Exhibit X.
Q. But your making charges did not depend on the interpretation of any 

written document? A. No, but it remained for Mr. Armstrong to justify his 
having taken the bonds. I found that Mr. Armstrong had the bonds: con­
sequently, I charged him very properly with having the bonds. Q. He said 
the reason was found in the interpretation you placed on the contract? A. 
No, the reason I charged him with the bonds was that I found he had received 
the bonds and he admitted that.

By Mr. Cook.
Q. He admitted that he had the £60,250 of bonds? A. Absolutely, but 

so for as the credit to which Mr. Armstrong was entitled, I did not pretend to 
interpret what credit he should have, and my understanding was that Mr. 
Armstrong was later to bring to me a full statement of his account. I was to 
go into in with him, but I never saw it. . . . Q. Will you please turn 
to Mr. C. N. Armstrong's account, Number 73, Ex. T, and state how much 
the credits made by Mr. Blagg in February, 1916, amount to? A. Well, the 
total credits—do you want them on that particular day? Because he has 
made several credits. He has made about a dozen. Do you want them all? 
Q. I only want the total of them, in account number 73—A. 1304,881.77.

By the Registrar.
Q. What does that represent? A. That represents the total of the 

credits entered into this account of Mr. Armstrong by Mr. Blagg.
By Mr. Cook.
Q. Is there anything, in your opinion as an expert accountant, that 

justifies those credit entries? A. Well, I should certainly have hesitated to 
fnake them myself, because I do not think they are justified. Q. Have you 
been able to find any resolutions of the Board of Directors of this company, 
or of the executive committee that would justify such credit entries in this 
account? A. I have not seen any.

By Mr. Armstrong:
Q. You have made a statement under oath that you do not believe that 

I am entitled to sufficient credit to make up the amount of the debit, and that, 
instead of me being a creditor of the company, I am a debtor. I ask you 
on what you base that statement, and I ask you whether the credit here, which 
is passed by resolution of the Board of £11,725 should not have been credited 
and cancelled the charge which you made of those bonds against me? A. I 
should have to make very sure, Mr. Armstrong, for this reason: the condition 
of the accounts as I found them at the time I went into them, and all the 
circumstances in connection with the company, which caused me a tremen­
dous amount of worry, and in which I endeavoured to do you full justice, 
would certainly lead me to make most careful examination and investigation 
before I would pass any amount to your credit. Q. You are not aware of the 
amount of work that had been done on that road? A. I never saw any engi­
neers’ certificates, never, and that would be my authority for passing a credit 
to your account.

By the Registrar.
Q. Did you ever make any search for the certificates? A. I had access 

to all the papers, and examined every scrap at one time or another up to the 
time of making my report. Q. You never saw anything which would justify 
you making a credit to Mr. Armstrong? A. No, except the Allen contract.
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No doubt he was entitled to some credit in connection with that, but it was 
never determined to my satisfaction. 1 never could get down to what he 
should he credited with, and 1 mentioned that in my report. It was of a 
very vague and nebulous character to my mind.

I doubt if this deliberate tampering with the l>ooks of the 
company by Blagg at the instance of Armstrong, and in his interest, 
has any parallel in the history of corporations in Canada.

Now, to shew that the minds of the directors in February, 
1916, were not disposed to settle Armstrong’s account in the 
summary way he himself did it through the instrumentality of 
Blagg. we have the following appearing in the minutes of the meet­
ing of the directors on the 12th of that month:—“Mr. C. N. 
Armstrong’s account as submitted by the auditor was considered 
and held over until a further statement of expenditures in London 
now on the way was supplied.”

I have discussed Armstrong’s conduct at great length because 
to my mind not only has it a very important bearing on his right 
to recover remuneration for his services, but it is in the public 
interest to know just how the affairs of this unfortunate company 
have been conducted by its managing director. Lord Cairns, in 
his luminous judgment in Gardner v. London Chatham & Dover 
Ry. Co. (1867), 2 Ch. App. 201, at p. 217, described a railway 
company as a “fruit bearing tree,” but thought that under the 
English statute law as it applied to the case, thé debenture- 
holders while entitled to the fruit of the tree could not proceed 
to the length of cutting it down. In view of the facts ot this 
case, and especially recalling the reference to “wrecking" in 
Senator Campbell’s letter, it would seem that Armstrong has been 
alile to do here what Lord Cairns would not admit to be within 
the power of del>enture-holders in England. But I am free to 
say that in view of his own conduct as established in evidence 
in these proceedings, and again having especial reference to 
Senator Campbell’s letter, Armstrong’s pretext for claiming 
remuneration at $250 per month after the year 1917, namely, 
that “the assets were neglected by the receiver, and the company 
had a right to try and collect everything that is due to it’’ is a 
masterly adventure in cynicism.

But I am not obliged to rest my finding against Armstrong's 
right to rank in priority on the fund in the receiver’s hands on the 
ground of his maladministration as managing director or vice-
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president of the affaire of this company. I prefer to place my 
timling on the evidence which shews that the company is not as 
a nutter of void fact indebted to him at the present time. Not 
only has Armstrong failed to prove his right to recover any portion 
of his claim as preferred against the company, but, quite apart 
from the fact that the resolutions of the executive committee and 
the hoard of directors granting him remuneration were not 
properly ratified by the shareholders, and the evidence given by 
Midgely on behalf of the plaintiff contesting, I cannot find that 
Armstrong has established by satisfactory proof that he is entitled 
to any definite amount as against the company. I must find as 
a fact that he had no proper authority from the shareholders under 
which to make a claim for salary, travelling expenses or disburse­
ments between October 18, 1911, and December 31, 1917. 1 
must also find that he has proved no legal claim to remuneration 
for services rendered between January 1, 1918, and September 1, 
1919, or for expenses incurred lietween those dates. This disposes 
of his whole claim.

1 wish to support my finding as above stated by referring to 
Ex. P, which has an esiiecial tiearing on his claim as asserted 
after February 12, 1916. This exhibit embodies a resolution, 
inter alia, that “all officials of the company be notified that their 
services are no longer required and that no person be employed 
in future unless he gives an undertaking to hold the directors free 
from any iiersonal obligation to pay any salary or wages to him.” 
Now the question at once arises, is a managing director an “official” 
or an officer of the company? Sec. 78 (d) of the Dominion Com­
panies Act, R.S.C., 1906, eh. 79, says: “The directors shall, from 
time to time elect from among themselves a president, and if they 
see fit, a vice-president of the company; and may also appoint 
all other officers thereof.” In Hutton v. West Cork Hy. Co. (1883), 
23 Ch. Div. 654, at p. 666, Cotton, L.J., uses this language:— 
“Then comes the question as to the directors. I was not quite 
satisfied that the vote for compensation to the officials, etc.” (Per 
Baggallay, L.J., p. 680)?—“It may be said, and I think very 
properly said, that until such time as a general meeting has 
fixed the amount of remuneration of the directors or of the treasurer 
or secretary, or any other officer, the person so indicated has not 
any right to demand his remuneration.” Then we have the

CAN.
Ex. C.

The City

Deposit ft 
Agency Co.

The
Central
Railway

Canada

Armstrong.



168 Dominion Law Reports. [57 DX.R.

CAN.

Ex. C.
The City 

Safe
Deposit & 

Agency Co.

* The 
Central 
Railway

Canada

Armstrong.

explicit statement by Mitchell in his Canadian Commercial Corps., 
p. 1112:—“A managing director is an officer.” Finally, see. 42 
of the by-laws of the defendant company treats a director as the 
holder of an “office," which may lie vacated by the director 
accepting “any other office or profit.”

So that Ex. P has an imixirtant bearing on Armstrong’s right 
to recover salary or remuneration between February 12, 1916, 
and September 1, 1919, a period involving a large portion of his 
claim. Without relying on the language of Ex. P to exclude the 
items of hie claim on and after February 12, 1916, I wish to refer 
to it as one of the obstacles which Armstrong has to surmount 
before he has discharged the burden of proof that rests upon 
him.

Another fact in evidence, which negatives Armstrong's con­
tention that the documentary evidence establishes acquiescence 
by the directors in his claim for a large amount of money due 
him, is emliodied in Ex. G, being a certified copy of the minutes 
of a meeting of directors on July 4, 1913 (Armstrong being present 
and concurring in the action of the board so far as the evidence 
shews). These minutes concern proceedings on saisie arit in 
the suit of Nash v. C. N. Armstrong, and declare, inter alia: “That 
the Central Railway Company of Canada has an open account with 
the defendant C. N. Armstrong, but does not admit that any 
amount is due by the company to the said C. N. Armstrong."

Armstrong did not attempt to say that this minute does not 
correctly describe the situation between himself and the compani­
on July 4, 1913; but he ventures to treat the corporate act of the 
board lightly, and says: “They did not want to be called upon to 
pay out any money : that is a good way to get out of it." In 
this connection Armstrong makes a statement which goes to 
strengthen the contention of the plaintiff contesting that there 
never was at any time after the year 1912 a specific acknowledg­
ment by the company of any amount due him. The following 
evidence refers to his account as mentioned in Ex. G;

Q. You were present it that meeting? A. Well, I liked you that quest ion. 
I do not know. Yes, I wns present at that meeting. Q. You do not remember 
anything about it? A. No, I do not. Q. Did you take any objection to that 
entry being made? A. There is no objection recorded.

By the Registrar:
Q. Is it a mere “scrap of paper"? A. Well, there is nothing to it. 

They simply say they cannot admit anything until the account is made up.
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By Mr. Cook.
Q. And the account never has been made up? A. Well, it is before the 

Court now. Q. But it was never made up to the company? A. No, I was 
away most of the time in England, and no object in making up an account if 
you could not get any money out of them.

Armstrong has not been able to adduce affirmative evidence 
of a credible character to establish his claim. We have seen how 
far the proof which he has tendered on his own behalf fails to 
support it. I have already quoted from certain evidence of 
Midgely, the accountant, who was called in by the company to 
prepare a reliable financial statement for it, the effect of which 
in a general way displaces any right of Armstrong to recover against 
the company. I will conclude my enquiry by quoting some explicit 
statements by Midgely, upon which I shall rest my finding that 
Armstrong has failed to establish any claim against the company.

Before doing so I wish to point out that liefore I closed the 
hearing Armstrong filed an informal statement in typewriting 
and pencil reducing his claim to $105,729.08. But throughout 
the hearing, as I have stated, the exact amount he claimed was 
very much in doubt.

I quote first from Midgely’s direct examination by Mr. Cook :
Q. Will you please state what, in your opinion, according to the books 

of the company, should be the debit balance standing against Mr. Armstrong 
to-day in dealing with the books.

The Registrar. The amount which you stated before? A. The amount 
would be the same as my report, 1298,713.57 which Mr. Armstrong might be 
entitled to reduce under the Allen contract or by any engineer’s certificate 
he could produce for the 8t. Agathe Branch contract.

The Registrar: Mr. Armstrong claims $109,999 odd, less a possible 
reduction of $3,000, if I so decide, and you find that upon the books of the 
company he should be debited with $298,713.57, less any other credits he might 
possibly establish? Witness: Yes, absolutely. I think I mentioned that he 
might be allowed certain credits for expenses, and I suggested that a com­
mittee be appointed to go into that, but it would be up to Armstrong to 
establish the credits he is entitled to.

• By the Registrar:
Q. But, giving him credit for everything he would be able to establish, 

he would be indebted to the company in a considerable sum? A. He would 
in my opinion.

By Mr. Cook:
Q. You have no doubt about that? A. I have no doubt that it is a 

very large sum of money, and I do not see how Mr. Armstrong could justify 
•uch a large amount. Q. So that the net result of your evidence is that, 
instead of the company owing Mr. Armstrong, Mr. Armstrong is heavily 
indebted to the company? A. I do not think the company owes Mr. Arm­
strong a single cent.
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VAN. By the Registrar:
(j. That is, even admitting his elaim as filed before me as being correct 

" and a substantial one in law: that is that $105,(XX) that I have mentioned
The City that his elaim amounts to? A. In- my opinion there is nothing due to Mr.

Deposit <V
Armstrong by the company. I would say if everything was in, it is my opinion 
he would be indebted to the company. Q. In a very considerable sum? 
A. I think in a very considerable sum of money.

By Mr. Armstrong:
Q. From what you have seen since, are you prepared to modify the 

statement you made earlier that 1 owed the company a large amount of money
instead of the company owing me? A. I give it as my opinion that if every­
thing was in the accounts pro and con the company would not owe you a

Armstrong, dollar. Q. And on what do you base that? A. By my knowledge of what
I found at the time. Q. Up to the time you made your rejHirt in January, 
1914? A. Yes. Q. And you do not know what has taken place since? 
A. I am not cognizant of those resolutions first hand that you refer to, Imt 
in order to give a further opinion about it I should have to know all the 
circumstances leading up to this.

By the Registrar:
(j. You have not seen anything to cause you to depart from the state­

ment you made, which has been brought out on cross-examination? A. No, 
I take this position: Mr. Armstrong had an opportunity to come to me to 
settle this account : it was an account that caused me a tremendous amount of 
worry. I was anxious to settle it, and to render justice to himself and the 
company. It was never done. I had no information to enable me to come 
to the conclusion that Mr. Armstrong was entitled to all those amounts 
he was credited with, and to my knowledge I do not think he was entitled 
to such heavy credits.

It remains to be stated that on the hearing of the contestation 
of the claim of Senator Domville, viz., on May 10, 1112(1,
I allowed the contestation of this elaim to be reopened for the 
purpose of permitting certain evidence to be adduced by Senator 
Domville as a contesting party herein. • Such evidence will lie 
found in the proceedings in the Domville elaim, and it will serve 
no useful purpose to summarise it here.

In conclusion, the undersigned has the honour to rci)ort that: 
(a) The elaim of Armstrong against the defendant company for 
the sum of $109,947.41, as filed herein on Septemlrer 9, 1919,«is 
not entitled to be paid out of the fund in the receiver’s hands in 
priority to the claim of the trustee for the bondholders, (hi 
That the defendant company does not owe the said Armstrong 
the sum of $109,947.41 or any other sum of money.

The undersigned, therefore, begs further to report that in 
his opinion the elaim of the said Armstrong, tiled herein as afore­
said, should be dismissed by this Court, and that the costs of and
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incidental to the contestation of the claim before the undersigned 
he ordered to be paid to the plaintiff contesting by the said 
Arnist long.

The appeal from the rejiort of the referee was heard More 
Audette, J.

John W. Cook, K.C., for plaintiff contesting.
E. IV. Wealover, for claimant.
Audette, J.:—This is an appeal, by the claimant Armstrong, 

from the referee’s report filed herein on November 11, 1920, and 
also a motion, on behalf of the plaintiff, for judgment pursuant 
to the report.

The claimant contends the defendant company is indebted 
to him in the sum of $109,947.41, t>eing, he alleges, “the balance 
due him under a settlement of June 29, 1912, of $50,000 for services 
and expenditures to October 18, 1911, with interest from that 
date to lie added—$45,000, and for salary and travelling expenses 
and disbursements to September, 1919, as per statement following:

1. Balance of account on June 30th, 1913, as per ledger... $42,315.55
2. Salary, June 30th, 1913, to December 31st, 1917, \x/y

years at $10,000 per annum...................................... 45,000 00
3. Services January 1st, 1918, to September 1st, 1919—

20 months—at $250 per month..........  ........ 5,000.00
4. Expense accounts:

October 18th, 1911, to December 31st, 11». 1 657.97
January 1st, 1912, to October 28th, 1912. 2,514 50
November 1st, 1912, to December 31st, 1912 752.85
January 1st, 1913, to June 30th, 1913........ 1,140 13
July 1st, 1913, to October 18th, 1913 1,056 78
October 18th, 1913, to December 31st, 1915................... 2,545 .04
January 1st, 1916, to August 2nd, 1917............................ 4,852.04
August 2nd, 1917, to February 26th, 1918.................... 1,399.44
February 2U.ll». 191 S, 1.» April :«0lli. 191* 400 20
May 1st, 1918, to March 15th, 1919.............. 1,178 96
March 15th, 1919, to September 1st, 1919...................... 1,133.95

$109,947.41

5. I have a further claim against the company defendant in connection 
with disbursements made in England for the company and for the excuses 
of the London office, and in connection with the scheme of arrangement, etc., 
hui I am unable to make up this claim until I can go to England and get the 
necessary information. For the same reason I cannot at present make up 
the account in connection with the sale of rails, ties, etc., at Yankleck Hill.

6. I hold $75,000 of first mortgage bonds of the Central Railway Co. 
of Canada as security for the balance of $45,000 under the settlement of 
June 29, 1912.

7. This claim is privileged and has priority over other claims.
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A utlet to, J.

The claimant, in the course of the proceedings liefore the 
referee, varied somewhat the amount of his claim but not mati -r- 
ially. This variation, however, in the view I take of the case 
is of no moment or importance.

Approaching the consideration of this claim in seriatim order, 
the first item presented reads as follows:—“1. Balance of account 
on June 30th, as per ledger, $42,315.55."

This last amount is the lialance of the $50,000 above referred 
to, which is claimed under a resolution of the executive committee 
of the defendant company, bearing date June 27, 1912, and which 
reads as follows:-—[See ante, p. 150J.

Whether the $75,000 in first mortgage 1 Kinds of the computy 
were ever given to Armstrong as collateral security for the pay­
ment of the $50,000 or not, has not lieen proved. The claimant 
has totally failed to establish by any evidence whether or not 
the company has handed him these bonds, and finally and esps-i- 
ally the claimant has not filed these lionds in support of his claim, 
through which he claims privilege and priority.

The claim of privilege and priority of this balance of $42,315.55, 
attaching to the bonds in question, fails for want of evidence. 
There is not a tittle of evidence in support of such allegation or 
contention, and the claim for privilege and priority is therefore 
disallowed.

"2. Salary June 30th, 1913, to 31st December, 1917, 4lA years 
at $10,000 per annum, $45,000."

This item is founded upon a resolution passed at a meeting of 
the directors of the company, 'held on September 19, 1912, anil 
reads as follows :—“Resolved: That the salary of C. N. Armstrong 
as managing director be the sum of ten thousand dollars per annum, 
to be computed from the 18th October, 1911, the mid salary to In 
paid from time to time as the board direct."

While it is quite regular to appoint executive oBcers to a com­
pany in course of formation, such as president, vice-president, 
secretary and board of directors, it is quite another matter to 
appoint a manager, at a salary of $10,000 a year, to a railway 
company that is not a going concern, that has no railway to 
operate.

There is no justification to allow a salary of $10,000 a year 
to such manager, as against bond fide creditors of the company.
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How could it be reasonably contended that $10,000 be paid to
the manager of a non-existent railway out of the capital—liecause Ex. C.
it has no revenue—in preference to creditors? Stating the case, the citt

ih'm order, 1 
of account 1

«answering it.
But there is more. The resolution of September 19, 1912, Auenct Co. 

fixes the salary, but, undoubtedly having in mind there was then Tbe

ve referred 1 
committee 1 
and wliieh 1

no occasion to pay such salary at onoe—it also provides that 
‘‘the mid salary is to be paid from time to time as the board direct." Co. or
That is to say, the salary, whilst fixed, is not now payable, but is C BDA 
only so, when the Board will direct. Armstbono.

There is no evidence adduced shewing that any resolution was A«detu, i.
e company 1 
,r the i»y- 1 
p claimant 1 
her or not 1 
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ever passed directing the payment of such salary. And it is what 
should be expected. A captain is not appointed to manœuvre 
a vessel, with a salary to date from the time the keel is laid on the 
ways of the shipyard. His salary will be paid when the vessel 
is constructed and afloat. It is the same for a railway. A 
manager can reasonably lie appointed only when the railway is 
in existence.

$42,315.55, I 

f evidence. 1 
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A Court will not interfere with the domestic affairs of a com­
pany, provided the company does not impair the necessary funds 
to meet the creditors’ claims; but a claim like the present one

1 cannot l>c allowed with privilege and priority. It cannot under
1 the circumstances be placed in the class of working expenditures

yars 1 I as defined by the Railway Act, R.S.C., 1906, ch. 37, sec. 2, sub-sec.
34(a).
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The claim for priority is disallowed.
“3. Services—January 1st, 1918, to September, 1919—20

I months—at $250 per month, $5,000.00.’’

Suffice it to say that this claim is for salary as manager since the
I appointment of the receiver, in whose hands the management of 

■ the company’s business is now placed.
s to a com- 1 
c-president. 1 
■ matter to 1 
i a railway 1 
railway to 1

The claim was not insisted upon on the appeal, and was, by
1 counsel at Bar, practically withdrawn.

This item is disallowed.
4. This is an item for the claimant’s expenses from 18th

1 October, 1911, to 1st September, 1919, composed of several
1 amounts.

,000 a year 1 
e company 1

All items since the appointment of the receiver must obviously
1 be disallowed for the reasons above mentioned.



Dominion Law Reports. 157 D.L.R.

(AN.

'»*’ 'S -fV:
è i

$ if Jj

1 hk ( m

Deposit &
Vgkncy Co

( 'entrai.
Railway

( ANADA

AltMBTRONC

Then with respect to the balance, to the other amounts of 
the item, I find that there has been no vouchers filed, no resolution 
of the company recognising such expenditure—in other words, 
beyond the claimant’s statement, that these amounts represented, 
in a conservative degree, his cxjicnses—there is no evidence 
proving the same.

However, there is more. The claimant stated in his evidence 
that he has already received $4,458.35 on account of travelling 
expenses for*7 years and the total sum of $24,569 on account of 
salary and expenses. Furthermore, witness Midgely, a chartered 
accountant engaged by the claimant and the company to make 
an examination and report on the affairs of the defendant com­
pany, to open the necessary books and furnish a report concerning 
the financial position of the company, states in his evidence that :

(living Armstrong credit for everything he would be able to est;ihush, 
he would be indebted to the company for a considerable amount . . . 
I have no doubt that it is a very large sum of money. Do not think the 
company owes Armstrong a single cent. I would say, if everything was in, 
it is my opinion he would lie indebted to the company in a very considerable 
sum of money.

The claimant has also received $3,067 for some property of the 
defendant company, sold about the time the rails were also sold, 
and has never accounted to the company for the same. That 
previous to the entries in the books of the company by witness 
Blagg (who said he made the same—did such posting, refusing to 
accept any responsibility in respect of the same, “as he did not 
know whether it was right or wrong”), a very large amount was 
standing against the claimant.

If the claimant has any meritorious claim with respect to this 
item—which he has failed to establish ' evidence—the amount 
thereof will be set off, as against wl tie owes the company.

This item cannot, under any of the circumstances of the case, 
be allowed with privilege and priority, as claimed under the head 
of working expenditure.

This item will lie disallowed.
Therefore, there will lie judgment dismissing with costs the 

appeal from the referee’s report, and directing that judgment lie 
entered dismissing with costs the claim of Armstrong for any 
priority and privilege in respect of the above statement of claim.

Judgment accordingly.
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MOREAU v. G.T.P.R. Co.
Alberta Supreme Court, ApiniJah Die in ion, Harvey, C.J., Stuart anil Beck, JJ.

February 4, 1921.
MAFTER AND SERVANT ($ 11 I)—206)—WORKMEN’» COMPENSATION ÀCT,

\ii x si .us., 1608, cm. 12 Dmorrmbncs to mjlh i\ mmqamp
to DETAILS or WORK —COURSE OK EMPLOYMENT—LlAUlLlTY.

The fuel that un employee is negligent or disobedient us regards 
some detail in connection with the work on which he is engaged does 
not necessarily mean that the resulting accident did not arise out of and 
m the course of his employment.

[Review of authorities.)

Appeal from the judgment of a District Court Judge sitting 
as an arbitrator under the Workmen's Comiiensation Act, 
Alta, stats., 1908, eh. 12, who refused the application for 
coni|>ensation. Reversed.

//. A. Friedman, for appellant; ./. H. Mcliride, for respondent.
Harvey, C.J.:—This is an appeal from His Honour Judge 

Crawford sitting as an arbitrator under the Workmen's Com­
pensation Act, Alta, stats., 1908, eh. 12.

The facts as found by the arbitrator are that the applicant, 
a switchman in the employ of the rcsixmdent, was engaged in 
making a coupling between some ears while in the iterformanee 
of his duties but that by reason of the draw-bar not operating
properly owing to some defect, ho step])ed lietwcen the ears and 
tried to push the parts with his foot and slipped and his foot was 
crushed. The injury, it is admitted by counsel for the respondent, 
has resulted in a permanent disablement.

Th« arbitrator drew the conclusion from the evidence that 
the applicant in doing what he did was knowingly breaking rules 
of his employer, and adopting the conclusion that api>earcd 
reasonably to follow from certain dicta in Lancashire etc. If. Co. v. 
Hiyhley, [1917] A.C. 3.52, that he was in consequence not within
the sphere of his employment and therefore refused his application 
for compensation.

Our Act, like the English one, provides that a workman is 
entitled to compensation for injury by accident “arising out of 
and in the course of the employment " subject to certain limita­
tions, one of which is stated as follows (Alta, stats. 1908, eh. 12, 
sec. 3 (c)):—

If it is proved that the injury to a workman is attributable to the serious 
and wilful misconduct of that workman any comiiensat ion claimed in res|>ect 
of that injury shall, unless the injury results in death or permanent disable­
ment, he disallowed.

ALTA.
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I* 11,1;

The conclusions of fact of the arbitrator are binding on u« 
and though he docs not expressly find that there was a rule of 
the respondent which the applicant knew he was breaking whi n he 
did what caused the accident, I assume that he intended to so find 
and for the purpose of my judgment I assume that there was 
evidence upon which he could make such finding and that tlwt 
is an established fact. The question, however, whether on the 
established facts the accident arose “out of and in the course 
of the employment ” is one involving matters of law with which 
this Court has power to deal.

Lord Wren bun-, in Herbert v. Fox <t Co., [1916] 1 A.C. 405, at 
419, says:—

The few and seemingly simple words “arising out of and in the course of 
the employment" have been the fruitful (or fruitless) source of a mass of
decisions turning upon nice distinctions and supported by refinen... is si
subtle as to leave the mind of the reader in a maze of confusion. From their 
number counsel can, in most cases, cite what seems to be an authority for 
resolving in his favour, on whichever side he may be, the question in dispute.

In that case as in this the workman was permanently disabled 
anti he points out that wilful misconduct would therefore !«• no 
defence and disobedience to an order never seems to lie put higher 
than wilful misconduct.

The difficulty of deciding whether an accident arises nut of 
or in the course of the employment is well illustrated by that 
case in which three of the Lords considered that the facts did not 
warrant that conclusion while the other two had a contrary view.

In Dnridson v. McRobb, [1918] A.C. 304, the House of lords 
derided that “In the course of the employment” does not meat 
during the currency of the engagement as in some cases lmd been 
supposed but, means in the course of the work which the workman 
is employed to do and what is incident to it, but notwithstandiiif 
that decision, in Armxtrong Whitworth et- Co. v. Hertford, [192U 
A.C. 757, again the House of Lords divided three to two on t:■ 
question of whether the evidence warranted the conclusion tha: | 
the accident did not arise in the course of the employment.

These instances illustrate some of the difficulties in these caws I
In Jackson v. C.P.R. Co. (1919), 49 D.L.R. 320, 12 S.L.R. 433 

the Court of Appeal of Saskatchewan held that an accident of tk | 
same character as the present and on facts almost identical ( 
not arise out of the employment. In that case the head-note i | 
as follows:—
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Where a workman deliberately performs an act prohibited by his employers 
the transgression committed carries him outside the sphçre of his employment, 
ami as he is not required or ex|>cc.ted to perform such act he is not entitled to 
com|K‘iisation for injuries resulting from such act.

Although leaving the greatest respect for the Judges whose 
decision that is, it appears to me that it has not attached sufficient 
importance to a fundamental distinction which the various 
authorities point out between two kinds of disotiedience of rules, 
one a disobedience which has reference only to the workman’s 
conduct in the performance of the very services which he is 
employed to perform and the other a disotiedience with reference 
to other matters in respect of which the employer has deemed it 
expedient to make such prohibitions as have the effect of limiting 
the sphere of the employment or a disotiedience in respect to 
something outside and apart from such service. The first does 
not affect the scope of the employment even though in a sense 
one may say that no one is employed to do anything in disregard 
of or disobedience to rules.

As Lord Dunedin said, in Plumb v. Cobden Flour Mill*, [1914] 
A.C. 62, at 67 :—

There are prohibitions which limit the sphere of employment and pro­
hibitions which only deal with conduct within the sphere of employment. A 
transgression of a prohibition of the latter class leaves the sphere of employ­
ment where it was and consequently will not prevent recovery of compen­
sation. A transgression of the former class carries with it the result that the 
man lias gone outside the sphere.

The distinction is also shewn in the words of Lord Lorelium 
in Rome* v. Nunnery Colliery Co., [1912] AX'. 44, at p. 47:—

Nor can you deny him eoni|H*nsation on the ground only that he was 
injured through breaking rules. But if the thing he does imprudently or 
disobediently is different in kind from anything he was required or ex|ieeted 
to do and also is put outside the range of his sendee by a genuine prohibition, 
then 1 should say that the accidental injury did not arise out of his employment.

The very recent ease of Robert*on v. Woodilee Coal and Coke 
Co. (1920), 89 L.J. (P.C.) 79, is one in which the distinction is clear 
though the arbitrator allowed compensation which was sub­
sequently refused. The workman was a miner who after his 
meal in the mine struck a match to light his pipe for a smoke. 
An explosion followed, killing him. To have matches in the 
mine was forbidden by the rules, and by statute, and to strike 
one was an offence by statute. Viscount Finlay says, at p. 80:—

12-57 D.i.H.
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The conduct of the deceased added a peril which was really not incident 
to his employment. In my opinion he did not suffer these injuries from any- 
thing arising out of the employment ; he suffered them because he did some- 
thing which was extraneous to his employment, and created a danger which 
would not have materialised but for what he did.

It is not the disobedience which disentitles him to recover hut 
the fact that what he was doing was not part of or incidental 
to what he was employed to do.

The case of Herbert v. Fox, [1916], 1 A.C. 405, illustrates the 
difficulty of determining just whether the disobedience is of an 
act incidental to the employment or of something not part of the 
employment. The workman was employed on the employer’s 
private railway as a shunter, and the head-note says: “His duty 
when wagons were being moved was to walk in front of them and 
keep a lookout.” Instead of walking in front he climbed on 
the buffer of the leading wagon against orders and fell off and 
was run over. If his employment was to walk in front of the 
cars and keep a lookout he was not performing it when he rode 
on the car instead of walking in front of it and three of the Lords 
considered that was what his employment w as. But if his employ­
ment had been merely to keep a lookout, which he could do while 
riding on the ear and which he was doing, though disobeying 
orders, then he would have been performing the work he was 
employed to perform, though in an improper and forbidden 
manner, and two of the Lords thought it was competent for the 
arbitrator to find as he did that the accident arose out of the 
employment.

The foregoing cases are all ones in which compensation was 
held not to be recoverable, but in Watkins v. finest, K<ni <t 
Nettlefolds Ltd. (1912), 5 B.W.C.C. 307, the Court of Appeal. 
Buckley, L.J., dissenting, held that compensation was payable. 
In this case the workman was lteing conveyed by his employer's 
train to his work and was thus in the course of his employment. 
As the train approached the station, in order to get off quickly, 
he stopped out on to the footboard, which was forbidden, slipped 
and fell and was run over. Buckley, L.J., refers to the point 
which causes so much difficulty in these words, at p. 315:—

I quite appreciate the difficulty to which Moulton, L.J., calls alien!ion, 
arising from the wilful misconduct clause in the Act because of course a man 
is never employed wilfully to misconduct himself, and he must be doing 
something outside the scope of his employment.
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Then he refers to the words of Lord Ix>rebum in the Barnes 
ease, above quoted, and after considering the facts comes to the 
conclusion that the accident did not arise out of the employment 
but was due to a peril created by the workman for his own pur­
pose “which had nothing to do with the employment at all.”

In the Plumb case, [1914] A.C. 62, I xml Dunedin, who gave 
the only reasons for the judgment of the House of I-ords, at p. 70, 
says that the judgment of Buckley, L.J., is more in accordance 
with the judgment in the Barries case, supra, than that of the 
majority.

Having referred at such length to the authorities in which 
condensation was not allowed to determine the principles it 
appears to me necessary' to refer to only two or three recent cases 
in which compensation was allowed to shew their application to 
such cases.

In Mawdsley v. West Leigh Colliery Co. (1911), 5 B.W.C.C. 80, 
a decision of the Court of Appeal, the head-note is as follows:—

A workman was employed to oil machinery. He was strictly forbidden 
to oil it when in motion. He had been seen to do so and warned against the 
practice. He did so again and received some injuries from which he died. 
Held, the accident arose out of and in the course pf the employment.

In the Herbert case, [1916] 1 A.C. 405, Lord Atkinson, at p. 413, 
distinguishes the two cases with apparent approval of the Mawdsley 
case. He says: “There a workman did the very thing he was 
employed to do, and it was his duty to do, but did it in a rash and 
prohibited manner.” He adds:—

It [i.c., the Herbert case] is equally distinguishable from Chilton v. Blair 
& Co. (1914), 7 B.W.C.C. 607. There a boy was employed to turn a certain 
machine. The posture he ought to have assumed was a standing posture. 
He sat down on a ledge attached to the machine, where boys, if they thought 
they could escape the eye of the master, were in the habit of sitting; but he 
kept on turning the machine—his posture alone being changed. A boy who 
was passing spoke to him, he turned round to reply, his foot slipped and he 

I was injured. Here again the act in the doing of which the accident occurred 
was within the workman’s sphere of employment. It was the rather rash 
maimer of doing it that was alone prohibited.

In the Chilton case in the Court of Appeal (1914), 7 B.W.C.C. 
| 607, Coscns-Hardy, M.R., says, at pp. 608-609:—

It is well established that a workman who is seriously and permanently 
I disabled by an accident may recover compensation if he was doing the work 
I lie was employed to do though doing it negligently and contrary to rules laid 
I down. On the other hand, a workman cannot recover compensation if he was 
I not doing the work he was employed to do but was doing something substan-

G.T.P.R.
Co.
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tially different though intended to produce the same result. An instance of 
the first class is when a man's duty was to oil machinery and he was told not 
to do it when the machinery was in motion. He did it while the machinery 
was in motion. The employer was held liable though there was serious and 
wilful misconduct. An instance of the second class is found in the recent ease 
in the House of Lords of Plumb v. Cobden Flour Mills Co., (1914J AX’. 62, 
where a man whose duty it was to pile up sacks by hand took upon himself 
to rig up some machinery to lift them. It was held affirming this Court 1 hat he 
had taken himself out of his employment.

The arbitrator had treated the case as falling within the 
second class and disallowed the claim. This was held to lie an 
error in law and the appeal was allowed and the matter referred 
back to him to assess the compensation. This was upheld in a 
short but unanimous judgment in the House of Lords (1915), 
8 B.W.C.C. 324, and the words of Pickford, L.J., at p. 32(1. art- 
taken as summing up shortly the case when he says: “This I 
think is doing his work in a wrong way and not doing something 
outside his sphere.” A still later case in the Court çf Appeal is 
FouUces v. Roberts (1919), 12 B.W.C.C. 370.

The use of the word “duty” in some of the quotations as 
meaning much the same thing as employment appears to me likely 
to cause confusion because it is equally the workman’s duty to 
observe the rules whether this breach will put him outside the 
sphere of his employment or not.

I can however see no difference in essence between the case 
before us and the cases referred to in which compensation has been 
allowed and particularly the Mawdsley case (1911), 5 B.W.C.C. 
80, the distinction between which and the ones mentioned before 
it seems so clear. Only could the decisions in the other cases 
govern this if it were to be held that the applicant’s employment 
was not to make the coupling of the cars but simply to work the 
levers from the outside of the cars, but there is no suggestion that 
such was the cast1 and it seems clear from the evidence and the 
arbitrator’s conclusion that his employment involved the making 
of effective couplings.

Such being the case it appears to me clear that the accident 
was one which arose out of and in the course of his employment.

I would therefore allow the appeal with costs and refer thi 
matter back to the District Court Judge for the assessment of the | 
compensation.
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Sir art, J.:—I would allow this appeal. In many of the eases 
cited in the argument reference is made by the Court to the 
subtleties and refinements which have l>een indulged in by Judges 
in interpreting the language of the Act, Alta, stats., 1908 
eh. 12, here in question. It does little good to refer to this and 
then promt! to do the same oneself. Yet jierhaps 1 cannot keep 
away from it.

Hut surely one thing is clear that when the legislature referred 
to an accident happening or arising "in the course of employment ” 
it just simply meant “happening or occurring while the man was 
prom-ding generally alnnit his master's affairs and not off duty 
entirely and so going alxmt his own business exclusively.” It is 
thus a very wide term and undoubtedly covers the case of the 
applicant here w ho was a brakeman and was injured while attend­
ing to the coupling of two cars. To say that, lieeause while 
engage! in that duty, he did some act of detail which was negligent 
or forbidden he was therefore not "in the course of his employ­
ment ” is to my mind trifling with language and is starting directly 
toward that domain of subtlety where anything can l>e suggested 
and argued by a nimble mind.

Then did the accident "arise out of his employment?” I con­
fess that the only reason I can see for giving or at least attempting 
to give this phrase a different meaning from the other phrase "in 
the course of his employment” is that the legislature did in fact 
use the two expressions. I find it extremely difficult to under­
stand how' an accident which has “arisen out of a man’s employ­
ment” could ever possibly lx* said not to "arise in the course of 
that employment ” although no doubt the converse might not lx» 
true. The endeavour to give distinct and mutually exclusive 
meanings to the two phrases is I think but an example of that much 
deprecated subtlety which I think we Judges are a good deal more 
inclined to indulge in than is the Legislature.

No doubt it is rather difficult to visualise the exact physical 
process which the legislature had in mind when it spoke of an 
accident arising out of his employment. An accident is a physical 
thing, an occurrence in the material and not the intellectual or

1
 mental world. And w hen the legislature speaks of such a physical 
material occurrence, such a movement of physical material things, 
as arising out of his employment ” it would appear to be plain
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that it limply meant that that physical occurrence must lie the 
result of, or must result from, the acts which he was then doing 
and the physical situation in which he then stood provided he was 
at the time really and truly employed in his master’s business.

To Bay that this brakeman was not employed in his master's 
business when he kicked the draw-liar with his foot in order to 
effect promptly and correctly the coupling lietween the two ears 
which it was his duty and employment at the moment to cause 
to be effected merely tiecause it was a careless thing to do or 
liecause he had been told that he must not use his foot for that 
purpose is (and 1 say this with much respect to other decisions) 
to enter at onee the field of dangerous subtlety where the paths «ill 
lead one anywhere one likes to go.

I do not say that the act of the appellant was not lioth negligent 
and disoliedient. But that it was lioth negligent and disoladient 
does not in this case have the consequence that the accident did 
not result from his employment.

Taking the question of negligence first, it must be observed 
that the Legislature carefully refrained from enacting that the 
negligence of the employee should deprive him of his rights under 
the Act. If the theory of some super-added risk or hazard were 
sound then, as I suggested on the argument, it would mean that 
the words “accident arising out of his employment” were to he 
interpreted as if they said “accident resulting from the necessary 
risks of his employment” so that any unnecessary risk added by 
the negligence of the workman would not be included and thus the 
defence of the workman's own negligence would be read into the 
Act by implication when its omission from the actual words of the 
Act stands out so baldly and obviously.

Then with regard to disoliedience practically the same ruh 
will guide us. Because an accident resulted from disobedience 
in a detail of the actual operations of the man in his employ ment 
is, to my mind, no reason at all for saying that it did not result 
from or arise out of his employment in the broad and general sense 
in which that phrase is used by the Legislature.

The man was employee! at the moment to effect the coupUnf I 
of two cars. (!ranting that he was supposed to effect this result I 
by guiding the engineer, by stopping the car when necessary, by I 
adjusting the draw-bar when the car was at a standstill and by |
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oust lx> the then signalling the engineer to proceed, nevertheless if he chose
then doing to effect that same result which he was employed to effect by a

ided he was rougher and readier method even though it was a forbidden method
r's business. surely it cannot lie said that the accident did not result from
his master's his employment all the same in that broad and general sense to
in order to which 1 have just referred.
he two ears If by an act of disol salience t he workman proceeds to effect
•nt to cause or endeavour to effect some result or object which he was not
ng to do or employed to effect, then of course he would not be acting in the
oot for tliat H course of his employment and an accident then happening would 

rr decisions) not be the result of his employment. In other words, the prohibi-
he paths will tion would, as has I seen said in some of the cases, have actually

limited his employment. But that is of course an entirely different 
ith negligent matter.
1 disobedient Moreover, both the matter of negligence and the matter of
accident ilid disol salience seem clearly to have lieen dealt with by the Isgis-

lature as far as it intended to deal with them in si c. 3 of the Act, 
be observed Alta, stats., 1908, ch. 12. The effect of that section is clearly
ing that the that even where the Act would otherwise apply “serious and wilful
rights under misconduct ” will destroy the workman's rights. If ordinary
hazard were negligence making a mere super-added risk or disol salience in
d mean that respect to the mere method of effecting the desired result were
’ wen' to he sufficient to take the case out of the words of the statute, what
he necessary conceivable reason would there lie for enacting that serious and
isk added by wilful misconduct should deprive the workman of his rights?
and thus the Quite obviously the Legislature intended to leave such negligence
•cad into the and such disobedience to the judgment of the Court and to destroy
wonls of the the workman's right only where the negligence or disoliedience

had reached such a degree as in the opinion of the Court to come 
ic same rule properly within the category of “serious and wilful misconduct.”
disobedience It would be a strange result indeed if where, as here, the
employment workman is is'nnanently disabled he should Is* entitled to com-

lid not result pensatkm even though he had lieen guilty of "serious and wilful
general sens misconduct " and yet if he had lieen guilty of some misconduct

not so serious and not wilful but merely due to momentary impulse 
the rouping »uch as was really the case here he should not lie entitled to get
et (j,js result anything at all. Clearly no such result was intended by the
necessary, la ■ Legislature.
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Perdue, C.J.M.

The appeal should therefore lie allowed with costs and the 
case referred again to His Honour Judge Crawford for the fixing 
of the compensation. I may add that I have read the judgment 
of Harvey, CJ., and fully concur in his reasoning which is what I 
have attempted in substance to express.

Beck, J., concurs with Harvey, CJ. Appeal allowed.

Re IVERSON and GREATER WINNIPEG WATER DISTRICT.
Manitoba Court of Apjteai, Perdue, Cameron, Fullerton ami

Dennistoun, JJ.A. February 8, 1921.

1. Waters (§ IC—17)—Navigable river—Ownership of soil under
river bed—Manitoba.

The title to the soil under the waters of the Red River, in the Province 
of Manitoba, is in the Crown in right of the Dominion of Canada. 'I In­
law that the title to land forming the bed of a non-tidal, navigable river 
is presumed to be in the riparian owner ad medium fdvm ayuce does not 
apply.

2. Arbitration (§ III—46)—Arbitration Act, R.S.M., 1913, cm 9—
The Greater Winnipeg Water District Act, 1913, Geo. V 
(Man.), ch. 22—Construction—Right of arbitrators to deal 
with costs.

The Arbitration Act, R.S.M., 1913, ch. 9, is supplementary to the 
provisions of the Greater Winnipeg Water District Act, 1913, Geo. V. 
(Man.), ch. 22, and where the respective arbitrators have been 
appointed by the parties under the latter Act, and these two subsequently 
appoint the third, this constitutes a written submission to arbitrate, 
and under Part I., sec. 4, of the Arbitration Act, the arbitrators are 
given full authority to deal with the costs of the reference.

3. Arbitration (§ III—17)—Arbitrators making award on wrong aksvmp-
TION AS TO OWNERSHIP OF BED OF RIVER—MISTAKE NOT AFFECTING 
RESULT.

Where the arbitrators have made the award on the wrong assumption 
that the fee in the submerged land to midstream belonged to the riparian 
owner, but where the award would probably have been the same if they 
had not acted on this assumption, the rights of riparian proprietors being 
in effect as valuable as those that flow from the ownership of the soil, 
the award will not be disturbed.

Motion to sot aside an award of arbitrators under the Greater 
Winnipeg Water District Art, 1913, Geo. V., Man., ch. 22. 
Award affirmed.

J. G. Harvey, for Greater Winnipeg Water District.
A. W. Morley, for Iverson.
Perdue, C.J.M.;—For the reasons stated by my brothers 

Cameron and Dennistoun, I am of the opinion that the Arbitration 
Act of this Province, R.S.M., 1913, ch. 9, applies to arbitrations 
under the Greater Winnipeg Water District Act, 3 Geo. V., 1913 
(Man.), ch. 22.



57 D.L.R. 57 D.LJL) Dominion Law Reports. 185

s and the 
the fixing 
judgment 

i is what I

a'louvil

rwcT.
prton ami

SOIL UNDER

the Province 
lanada. 'I he 
ivigahle river 
ijuŒ does not

113, CH. 0—
13, CiKu v
ORS TO DEAL

ntary to the 
«13, Geo. V 

have been 
subsequently 
in arm t rate, 
•bit rat ore are

ION G ASSIMP- 
>T AFFECTING

g ewHnptitm 
o the riparian 
• same if they 
prietors living 
ip of the soil,

the Greater 
i., ch. 22.

iy brothers 
Arbitration 
arbitrations
eo.V.,1913

The majority of the arbitrators found the value of the land 
affected by the works, compensation for which is sought by 
Iverson, to be as follows: “Land to normal summer level, $(>,000; 
submerge! land to mid-st mini, with all the rights and privileges 
of the riparian owner, #1,000; Total, $15,(MX).

The condensation awarded was $8,250.
In their award the arbitrators state that both parties agreed 

that the award should be made on the assumption that Iverson 
was the owner in fee simple of the submerged land to the mid­
stream of the Red River. The evidence shews an admission 
by counsel for the water district that the patentee from the 
Grown of the parish lot owned the land opposite that lot to the 
middle of the river, but he claimed tluit when the land was sub­
divided the owner of lot R, the land in question, was only entitled 
to the land which was shewn on the plan to be comprised within 
the lioundaries of the lot, and which only extended to the margin 
of the stream. No doubt, the admission was made in deference 
to the decision in Patton v. Pioneer Navigation <C* Sand Co. (1908), 
21 Man. L.It. 405, which followed the judgment of the Ontario 
Court of Appeal in Keewatin Power Co. v. Kenora (1908), 16 
O.L.R. m.

Although it may not be strictly necessary for the decision of 
this appeal, I think it is proper that some comment should l>e 
made upon the first case above» mentioned. The case could have 
been decided upon the simple ground that the frontage of the 
plaintiff’s land on the Assiniboine River was endangered by the 
defendants’ action in removing the sand from the bed of the river 
which might cause the bank to slide into the river. With great 
respect for the Judge who decided the case, I must differ from 
his view that the title to the land forming the bed of a non-tidal 
navigable river in this Province is presumed to lie in the riparian 
owner ad medium filum aquœ.

The Red River is navigable for the whole of its course through 
Manitoba and for a considerable distance south of the inter­
national boundary. From the time of the first arrival of civilised 
men in the territory comprising this Province, the Red River 
has afforded one of the chief means of travelling north or south 
through that territory'. While the Hudson’s Bay Co. was, under 
its charter, the proprietor of the land through which the river flowed

MAN.

C. A.
Re

Iverson

Greater
Winnipeg

District.

Perdue, C.J.M.



186 Dominion Law Reports. [57 D.LJI.

MAN.

Re
Iverson

Greater
Winnipeg

District.

Perdu., C.J.M.

it certainly never granted or conceded to any settler on the river 
bank a title to any portion of the land forming the bed of the 
stream. When the lands comprised in that territory were vested 
in the Crown represented by the Government of the Dominion 
of Canada for the purposes of the Dominion (subject to the terras 
of the surrender of Rupert’s Land by the Hudson’s Bay Co. 
to the Imperial Government), it was declared by the Manitoba 
Act that all grants in freehold or estates less than freehold, thereto­
fore granted by tlte company, and all titles by occupancy with the 
sanction or authority of the company should, if required by the 
owner, be confirmed by grant from the Crown. Persons in 
peaceable possession of lands at the time of the transfer to Camilla 
were to have the right of pre-emption. It is not necessary to 
discuss the question as to wliat portion of the laws of England were 
in force in the territory at the time of its transfer to Canada. 
They would only include such laws as would be applicable to the 
condition of the colony. It would not lie reasonable to hold 
that they conferred upon a settler on the bank of the Red Hiver 
the same rights in respect to that river as would be enjoyed by the 
riparian owner of a non-navigable stream in England.

The ad medium ftlum right of the ri|iarian owner was a pro|ierty 
right attached by the common law to that ownership. If it lias 
become part of the law of the Province, it has liecome such only 
by the Act of the Legislature which in the year 1874, 38 Viet. 
(Man.) ch. 12, introduced the laws of England as they stood in 
England on July 15, 1870, “so far as the same can be made appli­
cable to matters relating to property and civil rights in this 
Province.”

Now on the date last mentioned all the lands in the Province, 
subject to the exceptions contained in the deed of surrender, 
were vested in the Crown in the right of the Dominion of Canada. 
A provincial enactment could not detract from or affect Dominion 
rights in these lands. See Burrard Power Co. v. The King, [Ittlll 
A.C. 87, at p. 95; Att'y-den'l for British Columbia v. AU'ydkn'l 
for the Dominion of Canada, 15 D.L.R. 308, at p. 310, [1914] A.C. 
153. The patents issued by the Dominion Government granting 
lands bordering on the Red River describe the land in each ease in 
accordance with the plan of survey made under the direction of 
that Government. The river lots are numliered and the indent
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of each lot descritiee it by the number on the plan. The patent of 
the land of which the plaintiff’s land is a portion is dated February 
12,1881. It grants to the patentee lot No. 70 on the plan of river 
lots of the parishes of St. John, St. James and St. Boniface. The 
plan shews the lots to be bounded on the river side by the margin 
of the stream. There is a reservation in the patent of navigation 
rights upon all navigable waters that now are or may lie hereafter 
found on or flowing through or upon any part of the land. This 
was intended to protect navigation in the event of the river 
changing its course—a thing liable to happen in the case of a prairie 
stream. The patent also contains a reservation securing the 
right of any person to land on the slope of the Red River bank 
in connection with purposes of navigation, from any vessel, barge, 
etc., and to plant poets in the bank for tying up the vessel.

In my opinion, the title to the soil under the waters of the 
Red River is still in the Crown in the right of the Dominion of 
Canada. The patent did not include the lied of the river. Assum­
ing that the provincial statute introducing the laws of England in 
respect to property and civil rights had the effect of introducing 
the ad medium filum doctrine it would not. as I have pointed out, 
affect Dominion rights in the land. Neither could a statute of 
the Province extend the rights under a patent granted by the 
Dominion.

In Keewatin Power Co. v. A'enora (ltMXi), 130.L.R. 237, after an 
exhaustive discussion of the rights of riparian owners in navigable 
rivers, Anglin, J., held that in Ontario the ad medium filum aqua 
doctrine did not apply in favour of such owners. His decision 
was varied by the Court of Appeal ((1008) Hi O.L.R. 184), that 
Court holding that in the case of a non-tidal river, whether navi­
gable or not, the title in the bed ad medium filum is presumed 
primâ facie to be in the riparian owner. But in Ontario the 
same authority that controlled the grant introduced the legal 
principle. For the reasons 1 have already set out, I do not think 
that the reasoning of the Court of Appeal upon which its con­
clusion was based would apply to the widely different circumstances 
of the ease now before this Court.

The Dominion Government has exclusive jurisdiction over 
navigation and shipping: The B.N.A. Act, sec. 91, suli-sec. 10. 
It is in the public interest that the Dominion should retain in
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obstructions to, or interfering with, the free navigation of these 
rivers. The ownership of the beds of such rivers should be in the 
Crown as represented by the Dominion Government and lie 
treated as inalienable. If the ownership passed to private persons 
questions of compensation would arise whenever a bridge was

Perdue, C.J.M. built or a pipe line laid across the river. Further, the Red and 
the Assinilwine Rivers, like all prairie streams, are exceedingly 
crooked. They are in fact a succession of loops. The parish 
lots on the Red River have a very narrow river frontage as com­
pared with their depth. Some of them are only two or three 
chains wide. There would be much confusion as to the ownership 
of the bed of the river. The ad medium filum doctrine would 
seriously interfere with the system of registration of titles under 
the Real Property Act, R.S.M., 1913, ch. 171, in this Province in 
so far as river lots are concerned.

I have carefully read the Privy Council decision in Maclaren 
v. Att’y-Gen’l far Quebec 15 D.L.R. 855, [1914] A.C. 258.
It dealt with the ownership of the bed of a non-navigable and 
non-float able stream in the Province of Quebec. Lord Moulton 
in giving the judgment of the Judicial Committee stated the 
following legal propositions at pp. 8G2, 863, (15 D.L.R.) :

In construing the parcels in a document affecting land, say for example 
a grant, the law treats the parties as describing the land of which the full 
use and enjoyment is to pass to the grantee. But in cases where the |>os- 
session of the parcel so described would raise a presumption of ownership 
of the land in front of it ad medium filum aqua’ or via the law holds that 
it is the exclusion of that land which must he evidenced by the terms of the 
grant and not its inclusion, and that if not so evidenced that land will be 
deemed to have been included in the grant if the grantor had power to include 
it. Hence it is settled law that no description in words or by plan or by estima- | 
tion of area is sufficient to rebut the presumption that land abutting on a 
highway or stream carries with it the land ad medium filum merely Ix-cause 
the verbal or graphic description describes only the land that abuts on the 
highway or stream without indicating in any wav that it includes land under­
neath that highway or stream.

The aliove emphatic statement of the common law rule is 
binding on Canadian Courts in questions arising between private 
persons and is apparently applicable to grants from a Provincial 
Government in the case of lands abutting on a non-navigable 1 
stream. But I do not think that it applies to a navigable river 1
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such as the Red River in this Province. I do no^ think, for the 
reasons 1 have given, that the introduction of the rule by the 
provincial authority as part of the common law makes it binding 
on the Crown, as represented by the Dominion Government, and 
creates a presumption against the Crown in such ease which adds 
something to its grant and derogates from its rights. Further, 
the reservations in the patent shew that the Dominion authority 
intended to retain complete control of the river in the interests 
of navigation and shipping. This control could not be effectual 
if the lied of the river passed into the hands of private persons. 1 
think the peculiar position of the Dominion of Canada as the 
primary owner of the land in this Province, and as the only 
authority that can legislate in regard to these lands while that 
ownership continues, distinguishes its position from that of the 
Crown in such cases as Kecu atiti Pinirr Co. v. Ketiora, supra ; 
Lord v. The Commissioners for the City of Sydney (1859), 12 Moo. 
P.C. 473, 14 E.R. 991; Att'y-Cen'l for Queltec, etc. v. Scott (1904), 
34 Can. S.C’.R. 603, and other cases in which the Crown making 
the grant was represented by the same authority that introduced 
the law.

There is high judicial authority for the proposition that the 
common law doctrine that has prevailed in England in regard 
to tidal navigable rivers, namely, that the title in the alveus of 
such rivers remained in the Crown unless expressly granted, should 
be applied to inland navigable rivers and waters in Canada. 
These are referred to at length in the exhaustive and instructive 
judgment of Anglin, J., in Keewatin Power Co. v. Ketiora, 13 
O.L.R. 237. Although his judgment was varied by the Court of 
Appeal, his discussion of the authorities, his logical deductions 
and his conclusion in regard to the principle in question apjx*al 
to me as jx»euliarly applicable to the case at Bar.

Although I am of opinion that Iverson was not the owner 
of the part of the IhhI of the river claimed by him, I do not think 
that we should disturb the finding of the arbitrators upon that 
ground alone. He was awarded compensation for the “sub­
merged land to midstream with all the rights and privileges of the 
riparian owner.” The main consideration in this item was the 
value of his riparian rights. I cannot say that these rights are
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worth less than the sum awarded, or that the actual ownership 
of the submerged land would enhance the value of such rights.

I would dismiss the appeal with costs.
Cameron, J.A.:—The Act to incorporate the Greater Winnipeg 

Water District, 3 Geo. V., ch. 22, was passed in 1913. Sec. 22 
of this Act, as amended by 1919, Man., ch. 39, sec. 1, gives to the 
district corporation power to enter on and take lands for their 
purposes and provides for compensation to owners and, in cases 
of disagreement, for the determination of such compensation 
by arbitration. In the section it is provided
that any award under this Act shall he subject to be set aside on application 
to the Court of Api>cnl for Manitoba in the same manner and on the same 
grounds as in ordinary cases of arbitration, in which c.ise a reference may 
l>e again made to arbitration as hereinbefore provided.

The Arbitration Act, 1911, passed in that year, was re-enacted 
(without change except that it is called therein the Arbitration 
Act) in the R.S.M. 1913, eh. 9, which were brought into force 
by eh. 1,4 Geo. V., assented to February 2, 1914. By this Act 
the various provisions of the Revised Statutes substituted for the 
provisions of the Acts repealed thereby are to be held to o]>erate 
retrospectively as well as prosjiectively.

It is contended that the above provision in sec. 22 is exha unlive 
and that the provisions of the Arbitration Act are excluded. If 
well taken this view would confine this Court’s powers to setting 
aside the award and would not give it the wide jurisdiction con­
ferred on it by the Arbitration Act, under which it can remit the 
award to the arbitrators or deal with it in the same maimer as 
on an appeal from the order, decision or judgment of a single Judge 
and reverse, alter or vary it in any manner that seems just. Nor 
would the arbitrators have the powers conferred on them in certain 
cases as, for instance, with reference to costs.

There is, it is true, a general rule that a subsequent general Act 
does not affect a prior special Act by implication. But the special 
Acts so referred to are really private Acts, and even then the 
rule is not inflexible as will be seen by reference to the cases cited 
in Craies’ Hardcastle, pp. 314 et aeq. The distinction between 
public and private Acts for evidential purposes is now aUilishcd. 
The Greater Winnipeg Water District Act is a public Act of great 
importance, creating a public service corporation with wide powen
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ami extensive jurisdiction. I can sec no adequate reason myself 
why it and the Arbitration Act are not to lie read together, and 
tliis apart from certain provisions of the Act which, to my mind, 
are conclusive on the point.

By sec. 12 of the Arbitration Act, R.8.M., 1913, eh. 9, it is 
provided:

In all caacs of reference to arbitration the Court or a Judge may, on motion 
for such purpose, from time to time remit the matters referred, or any of 
them, to the reconsideration of the arbitrators or umpire.

(2) Where an award is remitted, the arbitrators or umpire shall, unless 
the order otherwise directs, make their award within three months after the 
date of the order so remitting.

Section 13 provides that the Court or a Judge may remove “an 
arbitrator” for misconduct.

It is to he observed that, whereas the statutory power of 
enforcing an award is confined to the cases where an award ia 
“an award on a submission” (sec. 14), i.e., on a submission in 
writing, the power to remit or set aside is given in nil cases of 
reference to arbitration. See 1 Hals. 470, footnote. The relevant 
provisions of the English Act are substantially the same as those 
of our own statute in sees. 12, 13 and 14. The words in see. 12, 
“In all cases of reference to arbitration,” are clear, beyond question, 
and include all references, whether by oral agreement, written 
submission or otherwise.

Some of the general provisions under Part III. ixiint clearly 
to the conclusion that the Act is intended to lie of the widest 
application. Sec. 29 says:—“Any referee, arbitrator or umpire 
may, at any stage of the proceedings under a reference . . .
state in the form of a special ease for the opinion of the Court

. . any question of law arising in the course of the reference.”
This is plainly inclusive of all arbit rat ions. See. 35 provides 

that the Act “shall not affect any arbitration landing before the 
first day of November, 1912, but shall apply to any arbitration 
commenced on or after the said date under any agreement or order 
theretofore made.”

In my opinion the provisions of the Act were intended to extend 
to and include all arbitrations save those actually pending and 
proceeding before the date mentioned.

It is my conclusion, therefore, that the provisions of the 
Arbitration Act must he read as supplementary to the provisions

MAN.
cTa.

Re
Iverson

Greater
Winnipeg

Water
District.

Cameron, J.A.



192 Dominion Law Reports. [57 D.LJt.

MAN.

C. A.
Re

Iverson
and

Greater
Winnipeg

District.

Cameron. J.A.

of the (Ireater Winnipeg Water District Act. This Court has. 
therefore, on this motion, all the powers given by see. 22 of the 
(ireater Winnipeg Water District Act and by sec. 22 of the Arbi­
tration Act, as well as those given to the Court of King’s Reach 
by secs. 12, 13, 14, 15 and other sections.

The water district and Iverson in writing appointed their 
respective arbitrators, and these two subsequently appointed the 
third. It is well settled that this constitutes a written submission 
to arbitrate: Herring & Napanee, etc., R. Co. (1884), 5 O.R. 349. 
at p. 355.

The result is that if there had been no written appointments 
or if Iverson had refused to appoint, the arbitration would not 
have been within those sections of Part 1. of the Arbitration Act 
relating to arbitrations on written submission. The Legislature 
knew the provisions of the Arbitration Act, 1911, when it passed 
the Greater Winnipeg Water District Act and it knew the pro­
visions of the latter when it re-enacted the Arbitration Act in 
1914. Here the parties in order to arbitrate were not called upon 
to make a written submission, but they elected so to do and thus 
to come within Part I. of the Arbitration Act. In that Dart, 
sec. 4, sul>-8oc. (t), the arbitrators are p;,on full authority to deal 
with the costs of the reference. This consideration disposes of 
the objection taken to the award that the arbitrators exceeded 
their jurisdiction in giving costs against the water district.

Tliis motion comes before us as an application to set aside the 
award and is, in its terms, confined to that purpose. But the 
whole matter is before us and we are entitled to deal with it 
having in view all the powers conferred on this (’ourt by the 
Arbitration Act in addition to those given by the Greater Winnipeg 
Water District Act.

As to the material brought before us, it is the fact that no 
affidavits have been filed verifying the award or other documents. 
That, however, is a matter that can be easily remedied. The 
shorthand notes of evidence are properly before us when we 
consider sec. 17 of the Arbitration Act which makes express 
provision therefor, and the provisions of sec. 22 of the same Act 
along with the Rules of this Court, which are part of the Court 
of Appeal Act, R.S.M., 1913, ch. 43. There is no doubt that 
the evidence before the arbitrators is to be taken in shorthand
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ami that copies of the shorthand notes can lie used on motions to 
set aside or enforce, or on motions by way of appeal from, an 
award.

I’pon examination of the award of the majority of the arbitra­
tors we are confronted with their express and explicit holding 
that the parties had agreed that the award be made on the assump­
tion that Iverson owned the fee in the submerged land to mid­
stream and they base their finding on that agreement. The third 
arbitrator concurs in this. I find nothing in the record or notes 
of evidence or documents filed that affords the slightest 
ground to set aside or disregard this holding. There can he no 
question that the arbitrators clearly understood what was stated 
to them. The water district is, therefore, precluded from setting 
up the main ground on which it now seeks to set aside the award. 
It is impossible for it to deny now what it admitted liefore the 
arbitrators.

Moreover, the award of the majority may lie read as expressing 
their intention to award compensation for the damages sustained 
by Iverson to his rights as a riparian owner of the lot in question 
(in addition to those incurred by the actual taking of his property 
an to which there is here no question) in which case the amount 
awarded therefor cannot be regarded as excessive. Had no 
question of the ownership to midstream lieen raised, a perusal 
of the award conveys the impression that the amount would have 
been the same. The value of the ownership of a part of a river 
bed, such as that of the Red, rests largely on the imagination and 
can hardly be said to enter the realm of reality. The rights of 
riparian proprietors are, in effect, as valuable as those that flow 
from the ownership of the soil, as was pointed out by Moss, C J.O., 
in Keevatin Power Co. v. Kenora, 16 O.L.R. 184, at p. 194.

In the result we are not called upon to decide upon the main 
question discussed on the argument. I may say that I find 
myself unwilling to agree with the contention that the English 
common law rule, that in the case of non-tidal navigable waters 
the title in the tied ad medium aqure is presumed jirimd facie 
to he in the riparian proprietor, prevails in this Province. It 
is w holly at variance with our ideas to consider that rule applicable 
to a great highway of transportation such as the Red River is
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and has lieen since the earliest times. Nor is there the slightest 
evidence of any intention on the part of the Crown to alienate the 
ownership of the river bed which it holds as trustee for the public. 
The considerations that influenced the Ontario Court of Apj>eal 
in arriving at its decision in Keewatin Power Co. v. Kenora, supra, 
arc not applicable in this case, on the facts and on the principles 

District, as to the applicability to this Province of the laws of England as 
Cameron.J.A. they existed prior to July 15, 1870, recently laid down by this 

Court in the case of the Mortmain Acts {lie Fenton Estate (1920), 
53 D.L.R. 82, 30 Man. L.R. 246.

While Iverson is, in one view, in the position of a consenting 
party to the arbitration, yet he was forced to take that attitude 
owing to the statutory power of expropriation conferred on the 
water district. He was compelled either to appoint an arbitrator 
or to allow the arbitration to proceed without his naming an 
arbitrator. The parties had failed to come to an agreement and 
Iverson’s property has been taken from him without his consent.

* The water district is responsible for the taking and for the arbitra­
tion and the award made as a result of its operations ought not 
to be disturbed at its instigation except upon manifestly clear 
grounds. There was no misconduct on the part of the arbitrators, 
they made their award evidently on the fullest consideration of 
the facts and evidence and the water district does not place itself 
in a too favourable light in challenging the finding of a tribunal 
of its own creation. Iverson did not want to part with his prop­
erty, it has been taken from him by compulsory proceedings and 
now he very reasonably wants the compensation awarded him 
by a board of arbitration that was imposed on him by the disturb 

In my opinion the motion must be dismissed with costs. 
Fullerton, J.A. Fullerton, J.A. (dissenting in part):—The first point to lie 

determined in this appeal is whether or not the proceedings are 
governed by the Arbitration Act, R.S.M. 1913, ch. 9.

The Act incorporating the Greater Winnipeg Water District 
is ch. 22, statutes of Manitoba, 1913. Sec. 22 empowers the 
corporation to expropriate land, requires it to pay reasonable 
compensation, and provides that in case of disagreement between 
the corporation and the owners respecting the value of land so 
taken or as to the damages caused “the same shall be decided 
by three arbitrators to be appointed as hereinafter mentioned,
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arbitration, whether an arbitrator is named therein or not.”
In Herring and Napanee, etc., It. Co. (1884), 5 O.R. 349,

Herring made an application to set aside an award made1 under the 
provisions of the Consolidated Railway Act, 1879, 42 Viet. ch. 9

1 (Can.), fixing the compensation payable to Herring for lands
1 appropriated by the railway company. An objection was taken
1 that there was no “agreement or submission by consent” to be
I made a rule of Court within the provisions of see. 201, the Common
1 Law Procedure Act, R.S.O., 1877, ch. 50, and that the reference
1 was compulsory. The expropriation provisions of the Consoli- 
I dated Railway Act required the company to serve a notice on
1 the owner containing a declaration of readiness to pay some
I certain sum, and the name of a person to he appointed as the
I arbitrator of the company, if their offer should not be accepted.
1 If the owner failed within 10 days to accept or notify to the
1 company the name of his arbitrator then the Judge should on the
1 application of the company appoint a sworn surveyor to be sole
1 arbitrator.

The company sent the required notice and Herring served
1 notice on the company naming his arbitrator and the two arbi- 
1 tratora appointed a third. Rose, J., overruled the objection

a ter District I 
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I holding the respective appointments evidenced an agreement or
B submission by consent. In the course of his judgment he points
B out that, p. 354, "there is no consent to expropriation; that is
■ arbitrary; hut the owner may either consent to refer and nominate 
fl hi» arbitrator, or the Act provides machinery for accomplishing
■ the same end without his consent."

On the other hand, it was held in In re Credit Valley H. Co. & (heat
E H’eetcrn H. Co., (1880), 4 A.R. (Ont.), 532, that where the arbitrators
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were appointed by the Court the appointment was not a sub­
mission.

In this case the corporation by letter dated March 18, 1918, 
offered Iverson the sum of 12,000 as compensation for the land 
taken. This offer Iverson refused to accept and by a notice 
dated Septemlier 15, appointed Neil T. McMillan, arbitrator on 
his behalf. The corporation appointed D. R. Finkelstein its 
arbitrator and the two arbitrators appointed Joseph Campbell 
as the third arbitrator.

On the authority of Herring and Napa nee, etc., R. Co., supra, 
counsel for Iverson contends that the several appointment! 
together constitute a submission within the meaning of the 
Arbitration Act and that in consequence the provisions of the 
Act apply to the proceedings on this arbitration.

Now, it is a well-known principle of construction that where 
the Legislature has passed a new statute giving a new remedy, 
that remedy is the only one that can be pursued.

Maxwell dn Statutes, 5th ed., p. 653, says: "If the statute 
which creates the obligation, whether private or pqblic, provides 
in the same section or passage a specific means or procedure for 
enforcing it, no other cause than that thus provided can lie resorted 
to for that purpose.”

In Lamplugh v. Norton (1889), 22 Q.B.D. 452, Lord Ksher, 
M.R., at p. 457, said:

A new obligation is created, and a remedy is given in the sanie section. 
It seems to me that under these circumstances the same rule of construction 
applies, and the section must be treated as a code containing all the law with 
regard to the recovery in respect of the new obligation and that there can be 
no other mode of recovery than that specified.

In Reg. v. County Court Judge of Essex and Clarke (1887), 
18 Q.B.D. 704, the question was whether an Act which provided 
that judgments should carry interest was applicable to a judgment 
obtained in the County Court which was established by a subse­
quent Act. At p. 708, Lopes, L.J., said:

That Act [The County Courts Act, R.8.M. (1913), ch. 44] gave a new 
jurisdiction, a new procedure, new forms and new remedies, and the proredun, 
forms and remedies there prescribed must, where they have not been abend 
by subsequent legislation, be strictly complied with.

In Wake v. Sheffield (1883), 12 Q.B.D. 142, Brett, M B, at 
p. 145, said:
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The statute has imposed on certain persons a liability not known to the 
common law, and has given to other persons [lowers and duties also not known 
to the common law; and it seems to me to follow that where that is the case, 
and where, as here, there is an Act of Parliament which has imfiosed a new 
liability, and given particular means of enforcing such new liability, such mode 
of procedure is the only one to be followed and used for that purpose.

This case, it appears to me, comes squarely within the language 
of the last-cited judgments. The Act incorporating the Greater 
Winiii|K*g Water District, 3 Geo. V., 1913 (Man.), ch. 22, by sec. 
22 gives the corporation express power to expropriate lands and 
impose upon it the liability to pay reasonable compensation to the 
owner. After making provision for the appointment of arbitrators 
and the conduct of the arbitration the section goes on to lay down 
a procedure for attacking any award that may Ik* made in the 
following words:
provided always that any award under this Act shall bo subject to be set aside 
on application to the Court of King’s bench in the same manner and on the 
same grounds as in ordinary cases of arbitration, in which case a reference 
may be again made to arbitration as hereinbefore provided.

By an amendment, 9 Geo. V., 1919 (Man.), eh. 39, sec. 1, the 
words “King’s Bench” were struck out and “Court of Appeal for 
Manitoba” substituted.

As this special Act, passed in 1913, provides a specific procedure 
for attacking the award and does not incorporate within it or even 
refer to the Arbitration Act, which was passed in 1911, I am of 
the opinion that it is not applicable. If w'e were to hold it appli­
cable on the ground that the appointments constituted a “sub­
mission” it clearly would not be applicable in a case where the 
owner refused to appoint an arbitrator and the Court of King’s 
Bench had made the appointment under sec. 22 above quoted. 
See In re Credit Valley H. Co. d' Great Western R. Co., supra.

The curious result would follow that in a ease* where the 
owner apjxiinted his arbitrator all the provisions of the Arbitration 
Act would apply while in a case where the Court of King’s Bench 
appointed the arbitrator the Arbitration Act would have no 
application. I cannot for a moment believe that the Legislature 
ever intended such a result.

Again, if we were to hold that the Arbitration Act applied here 
then the application should have been made to a Judge of the 
Court of King’s Bench as under that Act the Court of Appeal 
has only appellate jurisdiction.
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Section 22 of the Greater Winnipeg Water District Act as 
amended provides that “any award under this Act shall be subject 
to Ik* set aside on application to the Court of Appeal for Manitoba 
in the same manner and on the same grounds as in ordinary casts of 
arbitration.”

I take it that the words alxwe quoted give this Court jxnver 
to set aside the award on the grounds which would have been 
available at common law before the passing of the Arbitration 
Act.

Iverson was the owner of block B as shewn on a plan of survey 
of part of lot 76 of the parish of St. Boniface, registered in the 
Winnipeg land titles office as No. 224.

This lot fronts on the Red River and the 20-foot strip which 
the corporation took for its pijx* line cuts diagonally through 
the property.

The present application is based mainly on two grounds: 1. 
That the arbitrators have erred in ordering the district to pay the 
costs of said arbitration and award, and that such order is beyond 
the jurisdiction of the sajd arbitrators; 2. That the arbitrators 
have erred in holding that Iverson is the owner of the bed of the 
Red River, opposite to or adjoining said Block “B” to the middle 
line of said river and in taking its value into consideration in arriv­
ing at the award.

As to the first ground, the authorities hold that when the 
submission is silent as to costs the arbitrators have no power 
to award costs either of the arbitration or award. Russell on 
Arbitration and Award, 10th ed., p. 572; Leggo v. Young (1855), 
16 C.B. 626; Firth v. Robinson (1823), 1 B. & C. 277,107 E.R. 104.

As to the second ground, I find the statement in the award 
that “both parties have agreed that the award be made on the 
assumption that Iverson owns the fee in the submerged land." 
In the face of the above admission, which I must assume to be 
correct, I cannot see howT the question of the ownership of the 
river bed as appurtenant to Block B can come in question here. 
The evidence taken liefore the arbitrators is not before us. This 
is not an appeal but an application based on certain material 
which has not been verified in any way by affidavit. I am there­
fore not in a position, even if I were permitted to do so, to look 
at the evidence on the question of the above admission. I would
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gtrike out of the award the item which provides that “the costs of 
the arbitration to l>e paid by the («renter Winnipeg Water District,” 
and otherwise dismiss the application.

Dennistoun, J.A.:—This is a motion to set aside an award 
under the Greater Winnipeg Water District Act, 3 (leo. V., 1913 
(Man.), ch. 22.

The water district in order to bring its main conduit into the 
city of Winnipeg have taken a strip 20 ft. wide through Iverson's 
land situate on the eastern bank of the Red River. The conduit 
has been laid on the land so appropriated to the water’s edge, and 
thence under the surface of the river to the city of Winnipeg on 
the western bank.

Two of the arbitrators (the third dissenting as to amount) 
have awarded Iverson $8,250, based on a valuation of the whole 
lot on the river bank at $6,000 and of the “land submerged to 
midstream with all the rights and privileges of the riparian owner” 
at $9,000. The arbitrators also awarded costs of the arbitration 
to Iverson.

Motion is made to this Court to set aside the award on two 
principal grounds: 1. That the arbitrators were wrong in allowing 
any compensation for lands under the waters of the Red River 
ad medium filum, Iverson having no title thereto; 2. That the 
arbitrators in the absence of any authority derived from the 
Greater Winnipeg Water District Act had no power to award 
costs.

Iverson has title to block B in lot 76 St. Boniface on registered 
plan No. 224. This lot as it appears by the plan is bounded on 
its western limit by the Red River, and it lias l>een assumed by 
the arbitrators that such riparian ownership carries with it the 
ownership of the alveus or channel of the river to its middle 
thread.

The point was dealt with in Patton v. Pioneer Navigation and 
Sand Co. (1908), 21 Man. L.R. 405, which followed the judgment 
of the Court of Appeal for Ontario in Keewaiin Power Co. v. 
Kcnora, 16 O.L.R. 184, to the effect that title to the lied of a 
navigable stream above tide water belongs to riparian proprietors 
in accordance with the well established rules of the common law in 
England.
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For reasons which will lie given ami which have liecn for.....
expressed by this Court in Re Fenlon Estate, 53 D.L.R. 82. 30 
Man. L.R. 246, 1 am of opinion that the Manitoba statute which 
introduced the laws of England relating to property and civil 
rights into this Province, imposes upon our Courts the duty o( 
determining the applicability of English law to conditions pre- 
vailing in this new country in 1870.

In Ontario it has lieen held that the general body of such 
law was introduced into Vpper Canada unless it can lie seen that 
to do so would lead to absurdity: Moss, C.J.O., in Keevatin 
Pouter Co. v. Kenora, 16 O.L.R. 184, at p. 190.

The Judges of Ontario are not called on to perform the difficult 
duty which is cast upon the Judges of this Province and I am 
able to arrive at a conclusion which differs from that of the < nun 
of Appeal for Ontario upon grounds other than those upon w liich 
that Court relied.

The question of the ownership of the alveus, or channel, of a 
non-tidal navigable river in Ontario was decided in the case of 
Keewatin Power Co. v. Kenora. Anglin, J., at the trial, 13 O.L.R. 
237, at p. 258, came to the conclusion that the rules of the common 
law of England do not apply, and that if they did, being presump­
tive only, were rebutted by the general history of the priority of 
public over private rights in this country when contrasted with 
the history of the rise of public right as against vested private 
right in England.

His judgment was varied by the Court of Appeal, 16 O.L.R, 
184, which decided that in Ontario the Courts are bound hv 
the terms of 32 Geo. III., 1792, ch. 1, to hold that the common 
law of England relating to riparian rights on navigable stream! 
was introduced into Vpper Canada without any reservation or 
exception; and that the question of applicability does not arise, 
the statute being silent on that point.

The Act of 1792, 32 Geo. III. R.S.U.C. ch. 1, (R.S.O., 189", 
eh. Ill), introduced “the laws of England relating to property 
and civil rights" in the most comprehensive terms into the 
Province of Vpper Canada. It contained no restricting worth 
such as: "so far as applicable," "so far as local circumstances 
permit,” “so far as such laws can be applied" or “as near I 
might be."

ffcfii
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“Vpon such qualifying words Courts have held that certain 
English statutes, not suitable to young colonies in new countries, 
were not brought into force by enactments introducing English 
law in terms otherwise general: Att'y-Gen’l v. Steuxirt (1817), 
2 Mer. 143, 35 E.R. 895; Whicker v. Hume (1858), 7 H.L. Cas. 
124, 11 E.R. 50; Jex v. McKinney (1889), 14 App. (’as. 77; Yenp 
Chenh Areo v. Ong Cheng Neo (1875), L.R. 6 P.C. 381; Lyons 
Coq>• v. East India Co. (1836), 1 Moo. P.C. 175, 12 E.R. 782.” 
Keeuwtin Pouter Co. v. Kenora, 13 O.L.R. 237, at p. 258, and see 
Re Fenton Estate, 53 D.L.R. 82, 30 Man. L.R. 246.

The statute which introduced the laws of England relating to 
property and civil rights into Manitoba (1874), 38 Viet., ch. 12, 
sec. 1, does not contain the broad enactment of 32 (ieo. III. ch. 1, 
referred to, but restricts the laws introduced to “such as were, 
existed, and stood on the fifteenth day of July one thousand 
eight hundred and seventy, so far as the same can lie made appli­
cable to matters relating to property and civil rights in this 
Province.”

The applicability of the law is therefore a question for decision 
by the Courts of this Province, as decided in previous cases, and 
the reasons given by the Court of Appeal for Ontario in Keeuatin 
Power Co. v. Kenora, 16 O.L.R. 184, do not assist us in the 
performance of this duty. He Fenton Estate, 53 D.L.R. 82, 30 
Man. L.R. 246.

The judgment of Anglin, J., in Keewatin Power Co. v. Kenora, 
13 O.L.R. 237, at p. 258, is an able and lengthy exposition of the 
view which I desire to express in the case under consideration and 
I am much indebted to it in the preparation of the remarks which 
follow. It deals more fully with this important question than I 
shall attempt to do.

By the common law of England the bed of non-tidal rivers 
and streams belongs in the absence of any evidence of ownership 
to the contrary, by presumption of law, in equal moieties to the 
owners of the riparian lands. The public may have a right to 
navigate non-tidal rivers, but there is no common law right to do 
so. Such right as the public has can only have arisen by grant 
from the owners of the soil of such rivers, or by immemorial usage, 
or by Act of Parliament, and the right to navigate is established 
by evidence similar to that which would raise the presumption of
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a right of way on land. The soil of lakes and pools even when they 
are so large that they might he termed inland seas, does not of 
common right Itclong to the Crown, and the law as to ownership 
of the soil is the same as that applied to inland non-tidal water» 
whatever the sise of the water space may l>e. See 28 Hals., pp. 
396-399.

Where the owner of the ri|iarian rights in non-tidal water* 
is also owner of the alveus, the right of navigation in such water* 
when acquired by the public is simply a right of way similar to a 
right of W'ay on land. It carries with it no right to the soil, or 
any right of fishing or fowling or of recreation over the soil. See 
28 Hals., p. 406.

“The right of fishery m a profit a prendre appertaining to the 
ownership of the alveus: Re Jurisdiction over Provincial Fisherin 
(1896), 26 Can. S.C.R. 444; Reg. v. Robertson (1882), 6 Can. 
S.C.R.” 52 Keewatin Power Co. v. Kenora, 13 O.L.R. 237, at p. -V.

These references to the eommon law of England indicate clearly 
to my mind that they are not and never were applicable to con­
ditions in this Province. Here the public right in navigable water* 
whether under the Hudson's Bay tenure or since 1869 under the 
title vested in the Crown, was prior to, and superseded all private 
rights acquired by grant or settlement, upon the banks of a 
navigable stream. In a country occupied from the earliest days 
by hunters, trappers, fishers and traders whose main and almost 
exclusive highways were the rivers and streams, such laws were 
contrary to the requirements and necessities of the whole com­
munity. The prosumption that such is the law is clearly rebutted 
by the facts of which every Court may take judicial notice.

In the patent to the land in question there is no reservation of 
rights of fishing or shooting in favour of the Crown or of the 
public. Without such a reservation the rights of fishing, shooting, 
cutting ice and recreation, would be vested in the grantees of 
riparian rights under the eommon law. Keewatin Power Co. t. 
Kenora, 16 O.L.R. 184, per Moss, C.J.O., at p. 193; Smith v, 
Andrews, [1891] 2 Ch. 678, 65 L.T. 175.

That the waters of the Red River from the interimtionsl 
boundary to and including Lake Winnipeg, and the waters from 
thence to Hudson’s Bay, a distance of many hundreds of mile*.
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should lie so restricted to public user was, in my judgment, never 
intended by the Legislature of Manitoba when the Aet of 1870 
was passed.

The applicability of the common law of England to navigable 
rivers in respect to the ad medium rule may lie doubted when 
it is remcmliered that the imjiortanoo of public rights in non-tidal 
navigable waters was not recognises! in England when title to 
land u|ion their tanks was acquired.

In this country the public right of navigation and of fishery 
in all navigable waters has always existed and lieen recognised.

The title to lioth bed and bants being in the Crown, its grant 

of the latter may be construed according to the rules which govern 
the construction of grants marie under similar conditions in 
England. There the nature of the tenure upon which the Crown 
holds title to the alveus of rivers navigable in law precludes any 
presumption of an intention to part with any portion of it, unless 
such portion is granted in express terms. Kince in all waters in 
this country, which are navigable in fart, the interest of the 
Crown in the lied is precisely the same as that which it possesses 
in the fundus of tidal navigable waters in England, it is a logical 
deduction that by nothing short of an express grant should the 
Crown lie held to have parted with its title to the alveus of our 
navigable rivers.

Indeed it may be said that even in England the application 
of the ad medium rule is restricted to rivers in which the alveus 
had already become the property of private riparian owners liefore 
the public right of navigation in such rivers was established. We 
have no rivers of the latter class in this country. Anglin, J., 
in Keeieatin Power Co. v. Kenora, supra.

In the absence of an express grant I am strongly of opinion 
that Iverson is not the owner of the lied of the Red River ad 
meilium filum opposite his riparian lands, described as block B, 
lot 76, St. Boniface, on registered plan No. 224, in the Winnipeg 
land titles office.

But he is clearly a riparian proprietor. His land is lioundcd 
by the waters of the Red River, presumably at low water mark.

In my humble judgment all three arbitrators were in error 
when they assumed the contrary and assessed compensation on 
the basis of appropriation by the water district of land both aliove 
and below the margin of the river.
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Notwithstanding this, I do not think it is open to the water 
district to object to what has been done by the arbitrators. The 
award states that both parties have agreed that the award be made 
on the assumption that Iverson owns the fee in the submerged 
land to mid-stream. That is a finding of fact upon which there 
is no evidence to the contrary before this Court, and I would nut 
set aside the award in this case even if it were established that the 
arbitrators were mistaken as to such agreement, for the following 
reasons:

I respectfully agree with Moss, CJ.O., that the rights possessed 
by riparian proprietors may in certain cases prove as valuable in 
a pecuniary sense as would How from their ownership of the soil. 
Keewatin Power Co. v. Kenora, 16 O.L.R., at p. 194. Meredith, 
J.A., at p. 195, says:

It may he that the question of the ownership of the bed of the stream in 
question may become a question of substantial importance in that arbitration, 
but it may possibly be that, having regard to the undisputed rights of the land 
owners, the arbitrators may deem the question of the ownership of the bed 
of the stream of no substantial concern.

Where the riparian proprietor is not the owner of the alveus 
adjacent to his land, he has no right to place any erection ujion 
it or to interfere in any way with the bed of the stream. His 
right to the usufruct of the water is restricted by the limitations 
that he may not place any obstruction in the alveus, and may 
not except for ordinary purposes, employ the water in any manner 
which interferes with the rights of adjacent proprietors opposite 
as well as above and Ixdow him on the stream. These riparian 
rights are of course subject to the public right of navigation and 
to the right of fishery incident to the ownership of the alveus.

Nevertheless, these limited and incidental rights of usufruct 
enhance the value of the property which it is proposed to take 
and the owner of the river bank is entitled to compensation for 
their forcible taking.

Prospective capabilities of the property having regard to the 
extent of the rights of the riparian owner must be taken into 
consideration, as they may form an important element in deter- I 
mining the real value of the lands. Lefebvre v. The Queen. (1884). I 
1 Can. Ex. 121.

If this award were set aside and referred back to the arbitrators I 
for amendment upon the ground that they should have allowed |
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Reading the award as I do I am of opinion that it was riparian 

rights which the arbitrators had in mind and that the ownership 
of the river lied was only referred to because of the agreement of 
parties referred to. The question of title was taken as of so little 
importance that all parties agreed to waive any proof of it. The 
title to block B. tseing no doubt strictly proved, the riparian rights 
which were appurtenant thereto, whether confined to the usufruit 
of the stream from the banks along the water's edge, or above the 
bottom of the river were considered to be practically the same and 
by consent the parties permitted the arbitrators to measure the 
value of those rights unhampered by any question of title.

Several points raised upon this appeal depend upon the appli­
cability of the Arbitration Act, R.S.M., 1913, eh. 9, to proceedings 
under the Greater Winnipeg Water District Act, 3 Geo. V., 1913 
(Man.), eh. 22, sec. 22.

1 am of opinion that it is applicable, and that all the powers 
conferred upon the arbitrators and upon the Court by that Act 
may be invoked in connection with the award now under con­
sideration.

The Arbitration Act is applicable to arbitrations under pro­
vincial statutes in force on November 1, 1912, as set forth in 
sec. 33 of the Act. It may Ire that through inadvertence it is 
not expressly made applicable to arbitrations under provincial 
statutes passed subsequent to that date. .The Greater Winnipeg 
Water District Act was not passed until 1913 and contains no 
reference to the Arbitration Act.

There is no doubt upon the point under similar circumstances 
in England.

The Arbitration Act (Imp.) of 1889, eh. 49, by see. 24. applies 
to every arbitration under any Act before or after, except in so 
far as the Act regulating the arbitration is inconsistent with the 
Arbitration Act. The effect of this is to apply, in England, the 
provisions of the Act to arbitrations under any other Acts except 
so far as the provisions of those Acts are inconsistent with the 
provisions of the Arbitration Act.
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Failing legislation of a similar character in this Province 
it is necessary to resort to the general scope of the Manitoba 
Arbitration Act in order to ascertain whether it is applicable 
or not to proceedings under the (ireater Winnipeg Water District 
Act.

It is generally applicable to cases where there is a “submis­
sion” to arbitration, and “submission,” by sec. 2, means, "a 
written agreement to submit present or future differences to 
arbitration whether an arbitrator is named therein or not."

It was held by Rose, J., in Herring and Napanee, etc., H. 
Co., 5 O.R. 349, that an award 'under 42 Viet. ch. 9 (Can.), 
for lands appropriated by a railway company might be made a 
Rule of Court under the Common I^aw Procedure Act, R.S.O. 
(1877), ch. 50, the notices of appointment of arbitrators and 
the appointment of the third arbitrator constituting “an agree­
ment or submission by consent.” The cases upon which he 
relies are Lea v. 0. & Q. R. Co. (1883), 8 O.R. 222; Freeman v. 
0. d* Q. R. Co. (1884), 6 O.R. 413; In re Cruikshank & Corby 
(1880), 30 U.C.C.P. 466; and Rhodes et al. v. Airedale Drainage 
Commissioners (1876), 1 C.P.D. 402. I agree with his reasoning 
and am of opinion that the documents signed by the parties to the 
arbitration under consideration clearly express an agreement to 
submit their differences to arbitration. Following the taking 
of Iverson’s land by the Greater Winnipeg Water District, he, as 
owner, on November 15, 1919, signed and served an appointment 
of an arbitrator, thereby initiating the proceedings under review. 
On October 16 following the water district appointed their arbitra­
tor; and on Octol)er 25 the two arbitrators apjiointed the third, 
all of these appointments are in writing and clearly indicate the 
object and scope of the reference.

Iverson’s appointment sets forth the appropriation of his 
lands by the water district, the disagreement which has arisen 
as to the value of the said lands and the damages caused, and 
nominates and appoints N. T. MacMillan to be the arbitrator 
on his behalf of and concerning the premises.

While the taking of the lands was beyond question authorised 
by the statute without the consent or concurrence of the owner, 
the proceedings which followed were instituted and carried through
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to an award pursuant to the voluntary submission of the parties 
concerned, of all their rights and remedies to the tribunal con­
stituted by the statute.

The documents referred to in my humble judgment constitute 
a written agreement to submit present differences to arbitration 
within the meaning of the statute and the provisions of the 
Arbitration Act apply.

This conclusion disuses of the objection that the arbitrators 
had no ilower to award costs, the (ireater Winnipeg Water District 
Act being silent as to costs. By sec. 4, suli-see. t, of the Arbitration 
Act the costs of the reference and award shall lie in the discretion 
of the arbitrators.

It also makes clear the jurisdiction of this Court over the 
award. It may be reversed, altered, varied or remitted for 
reconsideration by the arbitrators. See secs. 12 and 22.

True see. 22 of the (ireater Winnipeg Water District Act 
makes provision for applications to the Court of Appeal to set 
aside an award “in the same manner and on the same grounds 
as in ordinary cases of arbitration” and goes on to say “in which 
ease a reference may be again made to arbitrat ion as herein pro­
vided.” These words possibly make provision for cases in which 
there has not been a “submission” as aliove defined. They are 
not sufficient to indicate that it was the intention of the Legislature 
to exclude the applicability of the Arbitration Act in cases where 
its aid might usefully lie sought under its general terms, and the 
expense and delay of beginning de novo avoided.

In my view the power is cumulative and ancillary to the powers 
given by the Arbitration Act. If that Act apply, and I hold 
it does, the objection as to the allowance of costs by the arbitrators 
disappears.

In view of these conclusions upon the two principal points 
relied on, I would dismiss the motion with costs.

I desire to express my agreement with the views of Perdue, 
which I have had the privilege of perusing.

Motion dismissed.

MAN.

C. A.
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Greater
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Lamothe, C.J.

THE COUNTY OF QUEBEC ?. THE VILLAGE OF LORETTEVILLE.

Quebec King’s Bench, Lamothe, C.J., Lavergne, Cross, Martin and Dorian, JJ 
June 97, 1919.

Municipal corporations (§ II C—50)—Power or county council of 
Quebec to change the chef-lieu of the county.

Since the repeal of arts. 510 and 511 of the old Municipal Code (Que ), 
there is no power or authority by which a county council by by-law it 
enabled to change the chef-lieu of the county.

Appeal front the judgment of the Superior Court annulling 
a resolution of a municipal council changing the chef-lieu of the 
county. Affirmed.

Bedard, Prévost and Taschereau, for appellant.
Galipeault, St. Laurent, Gagne and Métayer, for respondent. 
Lamothe, C.J.:—A resolution of the municipal council of the 

county of Quebec, changing the chef-lieu of the county by trans­
porting it from Loretteville to Charlesbourg, has been attacked 
by action and annulled by the Superior Court. The principal 
ground of the judgment is that the power given to the county 
council to change the chef-lieu by art. 511 of the former Municipal 
Code, does not now exist since this article has not been reproduced 
in the new Code.

In appeal, reliance is placed upon the following proposition:
1. The right to change the chef-lieu is a right inherent in every 
county corporation and constitutes an act of administration:
2. The two local corporations, plaintiffs, have no interest entitling 
them to bring the present action.

Upon the first question, I am of the same opinion as the Suj>erior 
Court. The power to change the chef-lieu of a county is not a 
matter of pure administration; it is a part of the organic law 
governing the county. The chefdieu of each county was originally 
fixed by the same Act. See 10-11 Viet., 1847 (Can.), ch. 7, art. 9: 
subsequently power was given to the county councils to change 
the chef-lieu by by-law (see 18 Viet., 1855 (Can.), ch. 100, art. 19. 
sul)-sec. 1) with certain restrictions. These restrictions wen- 
aft erwards increased ; they are enumerated in art. 511 of the former ■. 

Municipal Code. By the repeal of this art. 511, the power to 
change the chef-lieu is withdrawn; such a change can now be made 
only by the Legislature. The establishment of a chef-lieu has not
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the single object of fixing the place for meetings of the county
1 council, it has purposes much more extensive. K. B.

The argument resulting from j>ara. 5 of art. 5, of the new The

council or 1 Municipal (’ode, reproducing the old law, and resulting also from ( 
art. 358 of the Code, lacks force, because it is not a question here v.l Code (Que.), 1 
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I existence by sitting in one place or another. vuxe.
On the second question (the interest of the two municipalities, Urootbe-C J 

plaintiffs) I have had some hesitation. But the study of art. 680 
! and following of the new Municipal (’ode has led me to the eon-
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1 elusion that each local municipality has a sufficient legal interest
1 in the matter.

It is apparent that the change of the chef-lieu shall involve,
I either immediately or later, certain necessary expenses of instal- 
1 lntion, or even the location of a temporary meeting place, the
K construction of a building, etc., expenses to which the plaintiff
I corporations will be bound to contribute. The action was brought
I under art. 50. Code of Procedure, and raises a question of absolute
1 nullity, absence of power on the part of the county corporation

proposition: 1
;nt in evert' 1 
ninistvation: 1 
eat entitling 1

I {ultra vires).
I am of opinion that the judgment should be confirmed.
Cross, J.:—The appellant’s council purport, by the resolution Crow.i.

I attacked in this action, to have changed the county seat to Charles- 
I bourg. The resolution says nothing al>out amending or re]M»aling

the Su|ierior 1 
nty ia not a 1 
organic law 1 
aa originally 1
eh. 7, art. 9; 1 
la to change 1 
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j the former 
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1 the by-law.
Counsel for the appellant are probably right in their general

1 proposition to the effect that, by art. 354, Mun. Code, a county
K council can change the place at which its meetings are to be held
I by resolution, but they are nevertheless confronted by difficulty
■ arising from arts. 359 and 370, Mun. Code, namely, that a by-law
■ cannot be repealed or amended, except by another by-law and
■ notice of submission of a by-law to the council must have been
■ given at a previous meeting.

I would not attach great importance to the mere wording of
I the instrument in so far as to call it a resolution rather than a
■ by-law, and might therefore hold the one here called in question
■ to have been validly enacted, if a notice of its presentation had
■ been given at a previous meeting.

14—57 D.L.R.
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Crow, J.

Even if the enactment of a by-law were not strictly necessary 
to fix the county seat, the subject matter is one for which a by-law 
is highly appropriate. It is a thing which ought not to l>e lightly 
interfered with. There must be great numbers of old by-laws upon 
matters which were not proper subjects of by-law regulation at all 
and 1 consider that these1 might validly be abrogated by mere 
resolution, but changing a county seat is different. Restrictions 
were long ago placed upon the making of such changes.

By C.S.L.C., ch. 24, sec. 2(i, every county council could make 
by-laws, for, inter alia “appointing the place at which all sessions 
of the county council, after the first session, shall be held:—and 
every place so appointed shall thereafter tie the county town 
(chef-lieu du comté),” but it was added that if the place at which 
the first meeting was held was “the place of holding the meeting 
of the municipal council of a county, the concurrence of two- 
thirds of the members for the time being of such council shall he 
necessary for the making of a by-law appointing any other place.”

And by sub-sec. 3, it was declared that whenever a registry 
office had been established or “a public edifice for the use of the 
county council had lieen provided at a place appointed by by-law 
under the said Act for the sittings of such council, such sittings 
shall continue to he held at the place so appointed until otherwise 
determined by the Legislature.”

I would hold that the resolution attacked was void, because 
notice of its presentation to the council had not been ghen at a 
previous council meeting.

The appeal should he dismissed with costs as of an appeal from 
the ( 'ircuit Court.

Martin, J.:—By the Act 10-11 Viet., 1847 (Can.), ch. 7. 
art. 9, the chef-lieu of the county ot Quebec was fixed at Charles- 
bourg.

The Mun. Code came into force by proclamation on Novcmler 
2, 1871. It reproduced in art. 258 the provisions contained in 
23 Viet., 1860 (Can.), ch. 61 (109 of the present Cede), to the 
effect that if, at the time of the convocation of the first session of 
a county council by the registrar, the chief plate (chef-Inu) la.« 
not been determined upon, such first session is held at the plate 
chosen by registrar and the council continues to hold its sittings 
there, until the chef-lieu has been fixed upon.



[57 D.L.8. 57 D.LJL] Dominion Law Reports. 211

V necessary 
h a by-law 

o be lightly 
v-laws upon 
lation al all 
nl by mere 
Restriction 
8.

could make 
all sessions 
held :—and 

Minty town 
ce at which 
the m<‘eting 
ace of two- 
acil shall he 
it her plat 
r a registry 
e use of the 
d by by-law 
inch sittings 
I il otherwin

aid, becauw 
a gixen at a

appeal from

an.), eh. 7. 
1 at ( harlot

in No vend er 
contained in
'f(lp). to the 
rst session 
hej-heu) hat
at the 
d its sitting

By arts. 510 and 511 of the Mun. Code of 1870, every muni­
cipal council was empowered to make, amend or repeal by-laws to 
fix or change the chief place of the county, a by-law changing the 
chef-lieu requiring to lie passed with the concurrence of two-thirds 
of the memlfers of the council in office.

All previous Municipal Acts, whether special or general, wore 
repealed by the provisions of art. 1080 of the Mun. (’ode of 1870, 
including the Act 18 Viet., 1855, ch. 100, sec. 19.

The present Municipal Code was adopted by the Act 6 Geo. V. 
(Que.), ch. 4, in 1916, and came into force on proclamation on 
June 29, in the same year. By art. 831, all the provisions of the 
Municipal Code of the Province of Quebec put in force on No- 
vemlier 2, 1871, and their subsequent statutory amendments, 
were repealed. Articles 510, 511 and 512 of the former Code 
were not reproduced. Articles 513 and 514 of the old Code were 
reproduced in art. 423.

On June 14, 1911, the appellant’s county council by by-law 
changed the chef-lieu of the county of Quebec to the village of St. 
Ami>roise-de-la-Jeune-Lorette, now Loretteville, as it had a right 
to do under the provisions of arts. 510 and 511 of the old Mun. 
Code. By the express repeal of these two articles, it does not 
appear that there exists any statutory power or authority in the 
appellant to change the chef-lieu, and 1 am of opinion that such 
power having l>een expressly repealed, it no longer exists.

It was urged that by the interpretation clause under art. 5, 
sec. 5 (old Code, art. 4, sec. 4), the corporation can exercise all 
the powers in general vested in it and which are necessary for the 
accomplishment of the duties imposed upon it, but I do not think 
this article can l>e said to vest in the appellants powers which 
are specially taken away from it by the legislature in adopting the 
present Code, nor do the provisions of art. 16, para. 8, defining 
chef-lieu, give such power.

If there is no power in the appellant to change the chef-lieu, 
it is hardly necessary to decide the second point, whether the 
proceedings adopted by the appellant should have been by way 
of by-law instead of resolution, though if it were necessary to 
decide this point it would appear by the provisions of arts. 6, 370 
and 300 of the Mun. Code, that the by-law adopted on June 14, 
1911, could only be repealed or amended by another by-lawr and

QUE.
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Martin, J.
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provisions of the articles above cited.
On the question of interest, I should hold that the respondent, 

have a right and interest to compl Un of illegal and ultra virtu acte 
of the appellant. They are liable to be assessed by the latter.

The appeal should be dismissed and the judgment of the 
Superior Court confirmed with costs.

Martin. J. Appeal dismissed.

N. 8. COBB v. ROY.
bTc! Nova Scotia Supreme Court, Russell and Longley, JJ., Ritchie, E.J., and 

Chisholm, J. December 18, 1920.

Architects (§ I—5)—Engagement to draw plans and superintend
BUILDING—No AGREEMENT AH TO COMPENSATION—DISMISSAL BEFORE 
COMPLETION OF WORK—PAYMENT FOR SERVICES—AmoI NT.

An architect engaged to draw plans for and superintend the erection of 
a building where no express agreement is made as to remuneration for 
his services, anti who is improperly dismissed before the completion of 
the work, is entitled to charge a percentage on the total value of t lie work, 
when completed, for plans, etc.; a percentage on the work actually 
done ami for detail plans furnished from time to time during the progrès 
of the work estimated on the amount actually expended at the date of 
dismissal, and a further percentage for supervision on the amount of 
work done to the date of dismissal estimated on the total value of the work, 
when completed, and a reasonable amount for damages for disinml. 
Such percentages should not be based on the estimated cost of the work 
at first given which is only a rough guess.

Statement. Appeal by defendant from the trial judgment in an action 
for services in preparing plans, details, specifications for defend­
ant’s building, for superintending the work of construction and 
damages for breach of contract in dismissing plaintiff during the 
progress of the work of construction. Affirmed.

S. Jenks, K.C., for appellant.
J. L. Ralston, K.C., for respondent.

Rwell. J. Russell, J.:—The plaintiff’s case is that he was engaged as an 
architect to draw plans for and superintend the building erected 
by the defendant on the ruins of the one destroyed by tire in 
January, 1910; that no express agreement was made as to the 
remuneration for his services; that the work was to be done a? 
rapidly as possible without any contract for it as a whole; and 
that in order to finish the plans as speedily as possible the plaintiff 
increased his office staff and devoted practically his whole time for
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2 or 3 months to the serviee of the defendant. When the work 
had proceeded so far that $50,(XX) had been exjiended. the plaintiff 
rendered a partial aeeount based on $175,(XX) as the estimated 
cost of the stmeture at 31 amounting to $<U25, with an 
intimation that the full charge would be 5% on that estimate.

The defendant was greatly surprised at the amount of the 
charge and considered that $3,000 would 1m* ample remuneration 
for tin* services of the plaintiff, past and future, as I understand, 
down to the completion of the work. In view of the fact that 
plaintiff had actually expended $3,091 in payments to his assistants 
and clerks, not including $820.38 for overhead charges, this 
seems to have been a very inadequate offer. It was rejected by 
the plaintiff and his further services were dispensed with by the 
defendant. The trial Judge* has found that the amount justly 
due the plaintiff for his services, including. 1 assume, damages for 
dismissal was $8,(XX), and from this judgment the defendant 

appeals.
1 cannot sec that the defendant has given any evidence to 

support his contention that the amount should be* reduced, beyond 
his very strong impression that the claim of the plaintiff is exces­
sive. On the other hand, expert witnesses have lieen called by 
the plaintiff whose evidence seems to me to strongly support the 
view taken by Harris, C.J., who tried the ease. The evidence of 
Gates is to the effect that the fair charge for plaintiff’s services 
would he 2}'2C/( on the* total value of the work for plans, etc., 
V, on the work actually done for detail plans furnished from time 
to time during the progress of the work, and 11 'f/t for supervision 
on the amount of work done to the date of dismissal. The work 
instead of being done for $173,(XX) as estimated by the plaintiff 
has cost about $250,(XX). The amount expended at the date of 
plaintiff's dismissal was $5().(XX). Gates’ figures would therefore 
l-o #1.250 for plans, etc., $500 for details and $750 for inspection, 
making in all $7,500. The damages recoverable for dismissal 
might easily amount to a balance sufficient to justify the finding 
of the Chief Justice. Plaintiff, in view of this work, and for the 
more s|M*edv prosecution of the work, had retained the services 
of men whom he would properly be unwilling to discharge without 
full notice or fair compensation. He had to keep them unemployed 
Iraiim* of his dismissal by the defendant. He lost the profits
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on their work and his own, and he estimates this loss at Si.2(10 
or $1,600. It is not necessary to scrutinise these figures very 
closely. Five hundred dollars for damages of this sort would lie 
sufficient to justify the finding of the Chief Justice and even if 
this element of plaintiff's claim were weaker than it is, there is 
other evidence which, if accepted, renders it unnecessary to 
include any damage's for an assumed breach by the defendant. 
Ross says that 3% on the cost of the building would l e a fair 
charge for the preparation of the plans, detailed drawings and 
specifications, and 2% on the actual work done for the insertion. 
This would give on a $250,000 valuation of the building, and 
$50,000 worth of work actually done at the date of the dismissal 
$7,500+$1,000—$8,500. Roper's evidence as I understand it 
would sustain a finding for a much larger sum than this.

I think the difference of opinion that has arisen in this vase 
is largely due to the confusion between estimate and actual cost. 
An architect in making his contract before the work has liegun 
and where no tenders are called for has to base his charge on an 
estimate of the probable cost, that is to say on a guess. Whore 
tenders are taken and a contract made for the work he bases it 
on the contract price and he may either gain or lose accordingly 
as the contract is profitable or otherwise to the contractor. In 
suing on a quantum meruit after the work is done or is so far 
completed that the actual cost may be fairly estimated where there 
has been no express contract based on an estimate, or where the 
contract has been discharged by breach, as in the present case. 
I see no reason why the estimated value of the proposed work, 
which at the best is a rough guess, should have anything to do with 
the question and I understand to lie the general tenor of the 
evidence offered on behalf of the plaintiff.

The defendant seems to be convinced that the existence of 
some remains of the old building and the fact that then* was a plan 
extant and available of that building as originally constructed 
should have materially reduced the architect’s charge for his 
services in connection with the new building. But competent 
witnesses, other than the plaintiff, who have spoken as to this 
point, are of opinion that the existence of remains of the old 
building, so far from reducing the labours of the architect, increased 
them, and the reasons for this opinion that have been given by
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witnesses for the plaintiff and the plaintiff himself seem to me 
to l»e very plausible. The new building differs entirely from the 
old in the materials of which it is constructed, and differs essentially 
in other respects. I can well l>elieve therefore that the original 
plans would Ik1 of very small service and the original sixrifications 
of no service at all.

My opinion is that the decision of the Chief Justice should l>e 
affirmed with costs.

Longley, J.:—The question is simply the amount of the 
plaintiff’s claim against the defendant. The amount which the 
defendant offered to jiay, $3,000, is really not sufficient and it only 
remains to lie seen whether the amount is $8,000 or some sum less. 
Of all the evidence in the ease, and it is pretty voluminous, and 
general in many respects, there is one piece wliich I regard as 
the best foundation for fixing the rate of compensation. It is 
the evidence of dates who is himself an architect, and he goes 
very fully into the matter in dispute. He states that in his case 
he “would charge 2* 2% on the cost of the work as near as I could 
get at it; assuming I am getting out before I know what the actual 
cost is.” That would lx* exactly $4.375. “And 1% for any 
details I might have supplied,” which would amount to $1,750. 
“And 1 * 2% on the value, as I thought, of the work up to the time I 
severed my connection with the building.” The value of the 
work at the time Cobb severed his connection was $50,000, and 
l*-2% on that amount would be exactly $750; making a total of 
$0,875. I think that amount precisely represents the condition 
of affairs.

The plaintiff claimed that the building cost $250,000. Suppose 
it did. Suppose that the plaintiff made all alterations afterwards 
which increased the cost. Suppose an infinite1 variety of cir­
cumstances. Yet it must be remembered that Cobb was ceasing 
his connection with the matter, and at that time he estimated 
the cost of the building at $175,000, and he was entitled to all 
amounts up to that date u]x>n that basis, and u|x>n that basis only.

I milice the amount allowed for the plaintiff’s services from 
$8,(MX) to $6,875 and award costs to the defendant.

Ritchie, E.J.:—I agree with my brother Chisholm.
Chisholm, J.:—I see no reason for disturbing the judgment 

of the trial Judge and I think the appeal should lx* dismissed with 
costs. Appeal dismissed.

N. 8.
8. C.
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Statement.

THE BILLINGS AND SPENCER Co. ▼. CANADIAN BILLINGS AND 
SPENCER Ltd. and CANADIAN FOUNDRIES AND FORGINGS Ltd 

(Annotated).

Exchequer Court of Canada, Audette, J. February 28, 1921. 

Trademark (§ VI—30) — Registration — Application — False st.xtk-
MBNTM AND MISREPRESENTATION—“WITHOUT SUFFICIENT CAl si 
Ex PURGING FROM REGISTER—PERSONS AGGRIEVED.

If the registration of a trademark is obtained through false statements 
and misrepresentations the Court will exercise its discretion to order 
the removal from the register of the entry as having been made “without 
sufficient cause” within the meaning of sec. 42 of the Canadian I’..cut 
Act. H.H.C. (IIMMi), ch. 71.

Persons who have been using their trademark, both in Canada and 
the Vnited States, for a great many years to distinguish their goods, ami 
if the trademark left remaining on the register would limit the legal 
rights of such jicrsons are “persons aggrieved” within the meaning of 
the Act.

I Review of eases; see Annotation following, at page 220.]

Application, by petitioners, to expunge from the Canadian 
Register of Trademarks a spécifié trademark, consisting of the 
representation of a triangle with the letter “B” inside as applied 
to the manufacture and sale of machinery, tools and forgings, 
and registered in Canada, on February 27, 1907, under sec. 23 
of the Exchequer Court Act, R.S.C. (1006), ch. 140, and under 
sec. 42 of the Trade Mark & Design Act, R.S.C. (1906), ch. 71. 

liussel S. Smart and J. Lorn McDougall, for petitioners. 
A. W. Anglin, K.C. and J. A. Hutcheson, K.Ç., for objecting 

parties.
Audette, J. :—It appears from the evidence that the petitioners 

for many years prior to the date of such registration— fora ix riod 
extending as far hack as 1871-—were the proprietors of this mark, 
and made use of it throughout Canada and the Vnited States, in 
respect of the class of goods above mentioned. They had a large 
business connection in Canada, and their goods had acquired a 
large and valuable repute.

In the view I take of the case, based as it is upon the terms of 
the statute, it will he sufficient without more to say that, not­
withstanding the negotiations which took place between the 
officers of the companies, so far as the evidence before me discloses, 
there was no formal eml>odiment in writing of any sale or nssign- 
ment of the trademark along with the goodwill.

The registration of the trademark was. duly made, in February, 
1907, uixjn an application which reads as follows;—
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To the Minister of Agriculture,
(Trade Mark and Copyright Branch),

Ottawa, Ont.
We, Canadian Billings A Sjiencer, Limited, a Company incorporated under 

the Ontario Companies Act, with head office at the Town of Brockville, in the 
County of Leeds, and Province of Ontario, hereby furnish a duplicate copy 
of a S|H-cific Trade Mark to Im* applied to the sale of machinery, lools and 
forgings in accordance with sees. 4 and 1) of “The Trade Mark and De sign Act" 
which t« verily believe is ours on account of having been first to make use of same.

The said Spécifié Trade Mark consists of an equilateral triangle with a 
large letter “B" inside of game and we hereby request the said Specific Trade 
Murk to he registered in accordance with the law.

We forward herewith the fee of 125 in accordance with sec. 10 of thê said
UL

In testimony whereof we have caused our Manager ami Treasurer (being 
the duly authorized officers for the purpose) to sign in the presence of the two 
undersigned witnesses at the place and date hereunder mentioned, and to 
attach our Certiorate seal hereto.

Dated at Brockville this 7th day of February, 1907.
Witnesses (Kgd) It. Bowie,
(Sgd) W. S. Buell, Treae.

“ J. H. Botsford, “ J. GUI Gardner,
Mgr.

(Seal)

It will lie noticed that the application is made upon the rep­
resentation by the company that they “verily believe (the trade­
mark) is ours on account of having been first to make use of same.”

In supi>ort of their application they also filed a letter reading
as follows:

Hartford, Conn., Jan. 29th., 1907.
To the Minister of Agriculture,

Ottawa, Canada.
Trade-mark.

This is to advise you that we have no objection to the Canadian Billings 
A Spencer, Limited, registering in Canada the trademark used by this Com­
pany in our business, and as shewn by the above letterhead.

Yours respectfully,
The Billings & Spencer Company,

F. C. Billings, V.P. A Supt.
Patent and Copyright Office,

(Copyright and Trade Mark Branch)
Ottawa, Canada, this 6th day of January, A.D. 1921.

Attested,
Geo. F. O’Halloran,

Commissioner of Patents.

This document docs not l>car the seal of the company, and the 
vice-president and superintendent who signs it, does not shew any
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authority of the company by resolution to F. C. Billings to male 
this waiver of objection to the defendant company’s registration 
of the mark in dispute. This officer, assuming to represent the 
American company, was also receiving, as a bonus, a numlier of 
shares in the Canadian company. This placed him in the equivocal 
position of having to decide between his duty and his internet. 
This document is no more formal than any letter which an officer 
of the company might have written to a customer relating to the 
sale or purchase of goods manufactured by the company.

The rights and powers exercisable by the executive officers 
anil servants of a company would appear to end where the exclusive 
rights and powers of the company, as a corporate body, begin, which 
are only exercisable by by-laws and resolution.

The officers of a company may extend their bounty and 
benevolence only to the extent authorised by the nature of their 
mandate as such officers; they cannot bind the company by any­
thing done in excess of their express or reasonably implied powers. 
They cannot bind the company by their personal act in a matter 
where the company, as a corporate liody, can alone speak—that is 
to say, by by-laws and resolutions. In this view it would lie idle 
to contend that an officer of a company—(a vice-president in the 
present case)—could ex mero motu and without a resolution and s 
document of transfer under the seal of the company sell the 
company's trademark and goodwill.

However, it is not necessary, in respect ot the letter of consent. 
(Ex. B) to do more than repeat what witness Ititchic—heard on 
behalf of the objecting parties—said at the trial, that he would 
have registered the trademark without that letter. The letter 
was not necessary since the applicants asserted "the trademark 
was theirs on account of having been first to make use of same.” 
That last allegation was in compliance with the requirements of 
the law. The letter had nothing to do with the registration.

The Canadian Trade Mark Act, R.S.C. (1906), ch. 71, does not 
contain a definition of trademarks capable of registration, but 
provides by sec. 11, that the registration of a trademark may 
be refused if the so-called trademark does not contain the essen­
tials necessary to constitute a trademark properly spenkinf. 
The Standard Ideal Co. v. The Standard Sanitary Mnfg. Co., 
[1911] A.C. 78, C.R. [1911] 1 A.C. 259. This same sec. 11 further
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provides, that the applicant should be undoubtedly entitled to the 
exclusive use of the trademark: Rogers’ Trade-Mark (1895), 12 
R.P.C. 149; Bus* Mnfg. Co. (1888), 2 Can. Ex. 557.

Section 13 of the Act provides that the applicant may have 
his trademark registered upon forwarding a declaration that it 
was not in use to his “knowledge by any person than himself at 
the time of his adoption thereof."

Then sec. 42 (R.8.C. 1906, ch. 71) provides, among other things, 
for expunging, at the suit of any aggrieved person, the entry of 
any trademark, on the register, without sufficient cause.

It was alleged at Bar that the petitioners were not persons 
aggrieved. With that view I cannot agree. The petitioners had 
been using their trademark both in Canada and the United 
States for a great many years, to distinguish their goods; and if 
such registration is allowed to stand the Canadian company would 
lie the ostensible owners of the mark with the right to the exclusive 
use of the same. Surely the petitioners under such circumstances 
would be “persons aggrieved." That is the conclusion at which 
I have arrived, and I think my conclusion is in conformity with 
the following decisions of Baker v. Rawson (1890), 8 R.P.C. 89; 
The Autosales Gum & Chocolate Co. (1913), 14 Can. Ex. 302; 
In re Registered Trade-Marks oj John Ball <fc Co., (1898] 2 Ch. 432.

Now, whatever may be said upon numerous other questions 
raised at Bar, I have come to the conclusion that when the Can­
adian Billings & Spencer Co., Ltd., filed their application for 
registration, they were guilty of making a misrepresentation of 
fact when they stated to the Minister of Agriculture that “they 
verily Mieved that the mark was their own on account of having 
been first to make use of same." It is inconceivable that anyone 
knew better than they did that such a statement was untrue, 
because they were in the most intimate relations with the petition­
ers during the considerable périrai that the mark had been used 
both in Canada and the United States by the petitioners. Smith 
v. Fair (1887), 14 O.R. 729. The very document with which 
they accompanied their application (Ex. B) is cogent proof of this.

They obtained the registration of this trademark through 
false statements and misrepresentation. Their conduct in doing 
bo was most reprehensible and all arguments at Bar invoking 
equity cannot avail, because he who seeks equity must come into 
Court with clean hands.
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Annota n.

Whatever might have been the demerits of the applicants, the 
Court in a matter of this kind where the interests of trade, public 
order, and the purity of the register of trademarks are concerned, 
should always exercise its discretion to order the removal from the 
register of the entry made “without sufficient cause.” Bucyrux Co. v. 
Canada Foundry Co. (1912), 8 D.L.R. 920, 14 Can. Ex. 35; affirmed 
(1913), 10 D.L.R. SIS, 47 Can. S.C.R. 4M; The Leather Cloth C,, 
Ltd. v. The American Leather Cloth Co. Ltd (1865), 11 H.L. (as. 
523, 11 E.R. 1435; Be the Apollinaris Co's Trade-Marks (1890), 
8 R.P.C. 137, Kerly’s Law of Trade-Marks, 4th ed., pp. 318, 320, 
Sebastian’s Law of Trade Marks, 5th ed., pp. 236, 403, 520, 600.

Having come to the conclusion that the discretion of the ( ourt 
should Ik* exercised in the manner above set forth which gives 
effect to the statutory requirement of ownershio as an indispensable 
condition of the right to register, it liecomes unnecessary to labour 
many questions raised at Bar, and such as to whether or not the 
fact of this mark having been used in Canada by both parties, 
to their respective knowledge, did not thereby dedicate the trade­
mark to the public, 5 Official Gazette, U.S. 337-338.

There will lx* judgment ordering to expunge from the Canadian 
Register the trademark in question registered by the Canadian 
Billings & Spencer Co., Ltd., on February 27, 1907, under No. 48, 
folio 11715—the whole with costs.

Judgment accordingly.
ANNOTATION.

Trademark—Person Aggrieved. 
by

Russel S. Smart, R.A., M.E., of the (Htawa Bar.

The term “person aggrieved” has been discussed at length in many 
English cases. (See Kerly on Law of Trade Marks, 4th ed., p. 313, and 
Sebastian's Law of Trade Marks, 5th ed., p. 621). In one leading case, In rc 
Apollinaris, 118911 2 Ch. 186, at pp. 224 & 225, the matter is put as follows: 
“The question is merely one of locus standi. Whenever one trailer,
by means of his wrongly registered trademark narrows the area of business 
open to his rivals, ami thereby either immediately excludes or, with reasonable 
probability, will in the future exclude, a rival from a portion of th it trade 
into which he desires to enter, that rival is an ‘aggrieved person’.”

In another leading case, Re RouelVs Trade Mark (1893), 10 R.P.C. 195; 
11 R.P.C. 4, Lord Herschell said, 11 R.P.C. at p. 7: “ Wherever it can be 
shewn, as here, that the Applicant is in the same trade as the jxrson who has 
registered the Trade Mark, and wherever the Trade Mark, if remaining on 
the Register, would, or might limit the legal rights of the Applicant, so that,
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bv reason of the existence of the entry on the Register, he could not lawfully 
do that which but for the existence of the mark upon the Register, he could 
lawfully do, it appears to me he has a locus standi to be heard as a person 
aggrieved. A person who has before registration used the registered trade mark 
w a ‘person aggrieved.' ”

See also Re Zonophone Trade-Mark (1903), 20 R.P.C. 450.
In the leading Canadian case, Re Vulcan Trade-Mark (1915), 24 D.L.R. 

621, 51 Can. S.C.R. 411, affirming (1914), 22 D.L.R. 214, 15 Can. Ex. 265, 
Davies, J., said, 24 D.L.R. at p. 623: “Any person aggrieved, used in both 
statutes, embrace any one who may possibly be injured by the continuance 
of the mark on the register in the form and to the extent it is so registered.”

See also Autosales Gum & Chocolate Co. (1913), 14 Can. Ex. 302; Bowker 
Fertilizer Co. v. Gunns Ltd. (1916), 27 D.L.R. 469, 16 Can. Ex. 520.

Rights to a Trademark between Manufacturing and Selling Agent:

In the leading case of The h ather Cloth Co. Ltd. v. The American Leather 
Cloth Co. Ud. (1863), 4 Deti. J. à 8. 137, 46 E.R. 868; (1865), 11 ILL. Cas. 
523,11 E.R. 1435, an English company purchased the business of an American 
company and used the tradem irk. Wood, V.-C., granted injunction, West- 
burv, L.C., reversed the decision, and this reversal was confirmed by the 
House of Lords. Westbury, L.C., delivering the judgment, said (4 DeG. J. 
& 8. at pp. 143, 144 (46 E.R. at p. 871): “But supjiose an individual or a 
firm to have gained credit for a particular manufacture . . (there
being no secret process or invention), could such person or firm on ceasing 
to carry on business sell and assign the right to use such name and mark 
. . .? Sup|M»se a firm of A. B. & Co. to have been clothiers, in Wiltshire
for fifty years . . . and that on discontinuing business, [they] sell and
transfer the right to use their name and mark to a firm of C. D. & Co., who are 
clothiers in Yorkshire, would the latter be protected by a Court of Equity in 
their claim to an exclusive right to use the name and mark of A. B. & Co. I am 
of opinion that no such protection ought to be given. ... To sell an 
article stamped with a false statement is pro tanto an imposition on the public, 
and, therefore, in the case supposed the Plaintiff and Defendant would be 
both in pari delicto. This is consistent with many decided cases.”

In another leading case of Re Magnolia Metals Co.'s Trade Marks (1897), 
14 R.P.C. 621, the Court dealt with an agency contract from an American 
firm to a firm in Great Britain. The business in America was assigned. 
The question was whether the trademark in Great Britain for the manu­
factured goods, which were bearings, was transferred when the practice was 
for the British agent to import the metal in bulk and make the bearings in 
Great Britain. The judgment, at p. 630, read:—

"But, under each agreement, the agents were in important respects, and 
particularly with respect to trade marks, really, and in law agents for the 
American company, and the American company, whilst reserving to them­
selves all rights in the trade marks, also bargained for an interest in the nature 
of a reversion in the business that was being built up under a name founded 
upon their own, and used by their agents because they were agents for them. 
• • • That the American company did indirectly, during the existence of the 
agreements referred to, by means of an English partnership trading under their 
authority, procure the bearings to be made, and had a clear commercial

Annotation.
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Annotation, interest in their being made, and that they reserved a right in the nature of a 
reversion in the goodwill of the business so being carried on, the question 
should, in our judgment, lie answered in the affirmative" (i.e., whether business 
transferred was concerned with metal bearings).

The registration by a foreign importer of the trademark of a foreign 
producer has been held bad. Re the Apollinaris Co.’s Trade-Marks (1890), 
8 R.P.C. 137; Apollinaris Co. v. Snook (1891), 8 R.P.C. 166.

An American trade mark registered by the importer of the goods in 
England without the consent of the owner of the American mark was struck 
off the register on the application of the successor of the American owner. 
Re The Eurojiean Blair Camera Co.’s Trade Mark (1896), 13 R.P.C. 600.

The sole wholesale agents of foreign manufacturers of goods were held 
to have no right of action for "passing off," the get-up of the goods not being 
associai cm! with themselves: Dental Mnfg. Co. v. C. de Trey & Co. (1912), 
2 9 R.P.C. 617.

In Canada, a case of agency relation was dealt with in Canada Foundry 
Co. v. Bueyrus Co. (1913), 10 D.L.R. 513, 47 Can. 8.C.R. 484.

The judgment of the Supreme Court, 10 D.L.R. at p. 516, reads in part: 
“To refuse to expunge from the register the trade mark ‘Canadian Bueyrus' 
would be to encourage unfair dealing. The object of a trademark is not to 
distinguish particular goods but to distinguish the goods of a particular 
trader. It is reasonably clear by the terms of the contract between the parties 
that the ‘Bueyrus’ specialties meant, to the ordinary public, machinery used 
in the construction of railways, made by a particular firm or company."

The above case had to do with the Bueyrus Company who manufactured 
steam shovels, etc., and who, for a number of years, had an agency agreement 
with Canada Foundry' Co. Ltd., which was finally terminated, and after 
termination the Canada Foundry Co. Ltd. registered the trademark 1 Can­
adian Bueyrus," which was later expunged on petition of the Bueyrus Com- 
pany.

In the Canadian case of Gramm Motor Truck Co. v. Fisher Motor Co. 
(1913), 17 D.L.R. 745, the right of the Canadian company to the word 
“Gramm" as applied to motor trucks was supported against the American 
company who were successors of the originator of the truck.

ONT SELICK v. NEW YORK LIFE INS. Co.
------ Ontario Supreme Court, Appellate Division, Mvlock, C.J.Ez., Riddell,
8. C. Sutherland and Masten, JJ. December 20, 1920.

Insurance (§ III E—115)—Application for—Representations as to 
• health—Fraudulent—Materiality—Findings of juio Un­

reasonable, perverse—Setting aside—Judicature Act, sec. 27 
—Dismissal of action by appellate Court.

An applicant for life insurance in his medical examination answered 
questions put td him as to ailn cn;s or diseases by saying that he had 
never suffered from any one of a number set out. To the question, 'Have 
you consulted a physician for any ailment or disease not included in your 
above answers?" be answered, “No;" and to the question. What 
physician or physicians, if any, not named above.' have you consulted, 
or been treated by, within the last five years, and tor what illness or ail­
ment?" he answered, “None." The Court held that as these answers
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were known by the applicant at the time of making the application to 
lie false, he having l>een admitted to a hospital suffering from acute 
nephrosis and undergoing treatment for nearly a month, only a short 
time Itefore making the application, and the answers being made with 
the intention that thev should be acted uix>n, and forming part of the 
application. The finding of a jury that the answers were not material 
ami that there was no fraud, was unreasonable, |K*rverse and unsatis- 
factorv, and should be set aside, and that under sec. 27 of the Judicature 
Act, the Court should deal finally with the matter and dismiss the action 
brought by the beneficiary to recover under the policy, and not direct a 
new trial.

Appeal by defendant from a judgment of Orde, J., with a jury 
awarding plaintiff the amount payable on life insurance policy. 
Reversed.

The facts of the ease are as follows:
The plaintiff is the beneficiary named in a policy of insurance 

for $3,000 issued by the defendant company, l>earing date the 
19th April, 1917, on the life of one Joseph Seliek, who died on the 
30th March, 1918. By their amended statement of defence the 
defendants admitted that the plaintiff would be entitled to recover 
the sum of 83,000 and interest, as claimed in the statement of 
claim, but for certain written representations in the application for 
insurance, dated the 20th April, 1917, and signed by the insured, 
which representations the defendants allege to be false and 
fraudulent. These representations were made by the assured 
in the presence of the medical examiner of the defendant com­
pany, in answer to questions 8 and 9 then proixmnded to him, 
and are as follows:—

“Qucs. 8. Have you ever suffered from any ailment or disease
of:-

“(a) The brain or nervous system? No.
“(b) The heart or lungs? No.
“(c) The stomach or intestines, liver, kidneys, or bladder? 

No.
“(d) The skin, middle ear, or eyes? No.
“(e) Have you ever had rheumatism, gout, or syphilis? No. 
“(f) Have you ever raised or spat blood? (If so give full 

details.) No.
“(g) Have you ever had any accident or injury? No.
“(h) Have you consulted a physician for any ailment or disease 

not included in your above answers? No.
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‘‘Ques. 9. What physician or physicians, if any not named 
above, have you consulted, or been treated by, within the last 
five years, and for what illness or ailment? None."

At the trial the defendants contended that, upon the admissions 
contained in the pleadings, the onus was u|H>n them and that they 
had the right to begin, and the trial Judge ruled in their favour. 
At the close of the defendants' evidence, counsel for the plaintiff 
elected to call no evidence, and the case was submitted to the 
jury on the admissions in the pleadings and the evidence adduced 
by the defendants.

It appears from the evidence that on the 10th March, 1917, 
the deceased, suffering irom acute nephrosis, with a temperature 
as high as 103°, was admitted to the Toronto General Hospital, 
where he received treatment until the 15th March, when lie was 
discharged in an improved condition. The application for 
insurance is dated the 19th April, 1917, and the medical examina­
tion in support of the application is dated the 21st April, 1917— 
36 days after his discharge from the hospital.

r e questions submitted to the jury and their answers arc as 
folk .'s:—

“1. Did Joseph Selick, in connection with his application for 
insurance, answer ‘No’ to the following question: ‘Have you 
consulted a physician for any ailment or disease not included in 
your above answers?’ A. Yes.

“2. If so, (a) Was such answer untrue? A. Yes.
"(b) Was it acted upon by the insurance company?

A. Yes.
“(c) Was it material? A. No.

“3. Did Joseph Selick, in connection with his application for 
insurance, answer ‘None’ to the following question: 'What 
physician or physicians, if any not named above, have you con­
sulted, or been treated by, within the last five years, and for what 
illness or ailment?’ A. Yes.

“4. If so, (a) Was such answer untrue? A. Yes.
“(b) Was it acted upon by the insurance company?

A. Yes.
“(c) Was it material? A. No.

“5. Was Joseph Selick guilty of fraud in answering the above 
mentioned questions in the way he did? A. No.”
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On these findings judgment has lieen entered (or the plaintiff.
The defendants appeal and ask that this judgment should be 

reversed and judgment pronounced dismissing the action.
D. L McCarthy, K.C. and D. B. Sinclair, for appellants.
T. H. Lennox, K.C., and R. Lieberman, for plianliff.
The judgment of the Court was delivered by
Masten, J.:—Before this Court counsel for the defendants, the 

appellants, urged that they had established a primA facie defence 
which remained unanswered; that the answers of the jury to 
questions 2 (c) and 4 (c) were perverse and should lie set aside, 
and that the answers (a) and (b) to questions 2 and 4 establish 
the materiality of the representations without more; that these 
same answers establish fraud on the part of the assured; and 
that the answer to question 5 is also perverse, and should be set 
aside.

The appellants invoke the provisions of sec. 27 of the Judi­
cature Act, which provides that "the Court shall have power 
to draw inferences of fact not inconsistent with any finding of 
the jury which is not set aside, and if satisfied that there are, 
before the Court, all the materials necessary for finally determining 
the matters in controversy or any of them or for awarding any 
relief sought, the Court may give judgment accordingly.”

I deal first with the law applicable to this case.
In the Supreme Court of Canada, in the case of Nora Scotia 

Marine Insurance Co. v. Stevenson (1894), 23 Can. S.C.R. 137, 
at p. 141, Mr. Justice King, delivering the judgment of the Court, 
said : “Then as to the effect of the misrepresentation. If made with 
intent to deceive the misrepresentation vitiates the policy how­
ever trivial or immaterial to the nature of the risk. If honestly 
made it vitiates only if material and if substantially incorrect."

By sec. 156 of the Ontario Insurance Act, R.S.O. 1914, ch. 183, 
this principle, so far as it relates to contracts of insurance, is 
modified, and in every case, whether the misrepresentation is 
innocent or fraudulent, such misrepresentation must be material 
in order to avoid the contract: Dillon v. Mutual Reserve Fund 
Life Association (1904), 4 O.W.R. 351, at p. 354.

As materiality is a question of fact, it is of little use to refer 
to the cases, for every case depends on its own particular facts.

15—57 D.L.R.

ONT.

8. C.

New York 
Life Ins. 

Co.
Maxten, J.



226 Dominion Law Reports. [57 D.L.R.

ONT.

8. C.

New York 
Life Ins. 

C<>.
Marten, J.

None the lees, certain general rules have been declared by eminent 
Judges, which assist in determining the considerations essential to 
materiality.

Inducement in fact and i iteriality (a tendency to induce) 
are wholly distinct and separate matters, and it is necessary to 
establish laith: Smith v. Chadwick ( 1884), 9 App. Cas. 187. At 
p. 190 Lord Sells)me says: “He must establish that this fraud 
was an inducing cause to the contract; for which purpose it must 
be material, and it must have produced in his mind an erroneous 
belief, influencing his conduct.”

“The test of materiality is the probable effect which the 
statement might naturally and reasonably be expected to produce 
on the mind of the underwriter in weighing the risk and con­
sidering the premium : per King, J., delivering the judgment of 
the Court, in Xova Scotia Marine Insurance Co. v. Stevenson, 
23 Can. S.C.R. 137, at p. 141.

In Smith v. Chadwick (1882), 20 Ch.D. 27, at p. 44, Jessel, 
M.R., says: “Again, on the question of the materiality of the 
statement, if the Court sees on the face of it that it is of such a 
nature ns would induce a person to enter into the contract, or 
would tend to induce him to do so, or tliat it would be a part of 
the inducement to enter into the contract, the inference is, if he 
entered into the contract, that he acted on the inducement so 
held out, and you want no evidence that he did so act; but even 
then you may shew that in fact lie did not so act in one of two 
ways, either by shewing that he knew the truth licfore he entered 
into the contract, and therefore could not rely on the misstate­
ments ; or else by shewing that he avowedly did not rely upon t lient, 
whether he knew the facts or not.”

This language was quoted with approval by Lord Hnlsliurv, 
L.C., in Amison v. Smith (1889), 41 Ch.D. 348, at p. 369.

William Pickersgill it Sons Limited v. London and Provincial 
Marine and General Insurance Co. Limited, [1912] 3 K.Ii. 614, 
was an action on a marine policy, tried by Hamilton, J., without 
a jury. At p. 619 he says: "The principle is that the underwriter 
must have the opportunity of deciding for himself whether the 
knowledge of the material fact shall in fact influence him or not, 
and I am clear that the underwriter in question was entitled to 
have the fact disclosed to him.”
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1 judgment was rendered by the Court in favour of the defendants.
■ The question of materiality was not specifically raised.

In Smith v. Grand Orange Lodge (1903), 6 O.L.It. 588, Ferguson,
■ J., at p. 590, holds that a false statement as to whether the insured
1 had, during the prior 6 years, consulted a physician, was material.
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■ by M. to an assurance office for an assurance on his life, in answer
■ to the question, ‘Has a proposal ever l>ccn mode on your life at
1 any other office or offices? If so, where? Was it accepted at the
■ ordinary premium, or at an increased premium, or declined?"

i Halshury, 1

69.
d Provincial 1
t K.R. 614. I 
J., without I
undenvriter | 
whether the 1 
him or not, 1 
i entitled to 1

■ his answ er was, 'Insured now in two offices for £16,(XX) at ordinary
■ rates. Policies effected last year.’ The pro|iosal was accepted,
■ but the office having subsequently ascertained that the life of
■ M. had been declined by several offices: Held, that there
■ had hem a material concealment, and that the office was entitled
■ to have the contract set aside." At. p. 370, the Master of the
■ Rolls says: “The question is whether this is a material fact?
■ I should say, no human being acquainted with the practice of
■ companies or of insurance societies or underwriters could doubt
■ for a moment that it is a fact of great materiality, a fact upon
■ which the offices place great reliance. They always want to
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know what other offices have done with respect to the lives." 
And at p. 371 : “Now, to suppose that any one who knows anything 
about life insurance, that any decent special juryman coulil for 
a moment hesitate as to the proper answer to be given to the 
inquiry, when you go to the insurance office and ask for an insur­
ance on your life, ought you to tell them that your pro))osiils had 
been declined by five other assurance office^? is, I say, quite out 
of the question. There can be but one answer—that a niun is 
bound to say, ‘My proposals have been declined by five other 
offices. I will give you the reasons, and sliew you that it does 
not affect my life’ . . . There can be no doubt, as a pro- 
position to be decided by a jury, that such a circumstance is 
material . . . Now where it" (the representation) “is to fonn 
the basis of the contract it is material, because, as was held in a 
case in the House of Lords of Anderson v. Fitzgerald (1853), 
4 H.L. Cas. 484, 10 E.R. 651, where it is part of the contract, the 
other side cannot say it is not material. So here we have the 
proposal as the basis of the contract. It is impossible forth 
assured to say that the question asked is not a material question 
to be answered, and that the fact which the answer would tiring 
out is not a material fact.”

Now, applying these principles to the facts of the present 
case, the jury have found that the answers of the insured were 
false representations of fact, and that the defendant company 
acted on them.

It is manifest, without any specific finding, that the anna 
of the assured, forming, as they do, part of the application for 
insurance, were made with the intention that they should be 
acted on by the defendant company, and it is also clear that the 
assured, at the time he made these answers, knew them to be 
untrue. But the jury have found that these representation! 
were not material, and have negatived fraud.

Are the answers of the jury to those questions reasonable or 
are they unreasonable and perverse?

That necessitates an ascertainment of the facts by a con­
sideration of the evidence.

Dr. Moore, the local physician who examined Selick, gnu 
evidence at the trial as follows:—

“Q. Will you tell me what is the significance or the neceeaity
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the necessity

for the answers made to you as medical examiner? A. In endeav­
ouring to find if the man is in good health.

“Q. That is prior to your examination? A. Yes.
“Q. (by Mr. McCarthy, for the defendants): What is the 

object in getting that information? A. To see if the man is a fit 
subject for insurance.

“Q. What is the object in obtaining that information, lieing 
as specific as you can? A. To find out if he has or has had illness 
that might be detrimental or otherwise to the risk.

“Q. Take the answer to the question ‘Have you ever suffered 
from any ailment or disease of the stomach or intestines, liver, 
kidneys, or bladder?’ . . . I see he answers ‘no’ to that 
question. A. Yes.

"Q. Please explain, supposing he had answered ‘yes?’ A. I 
go into the symptoms of the case, whichever one it was; if it were 
the stomach, I would ask him the symptoms that he had com­
plained of, and I would form my opinion ; and I would send my 
report to the home office, with probably a confidential letter as 
to the condition I find.

“Q. What is the effect of the answer ‘no’ to a question of that 
kind? A. I presume he has never any had illness regarding the 
questions that he answers ‘no’ to.

“Q. Take the last question, ‘Have you consulted a physician 
for any ailment or disease not included in your above answers’ 
—what is the object of that question? A. The object is to find 
from asking him if there has been any illness that he has had, and 
he answers ‘no.’

“Q. Supposing he answered ‘Yes?’ A. I ask him what it is, 
the symptoms or the nature of it, how long he was ill, who attended 
him.

"Q. You know that question also asks, ‘Have you been attended 
by any physician?' A. Yes.

“Q. What does that imply? A. It implies that he has not 
had any illness.

"Q. What is the object in asking whether he has ever been 
attended by a physician? A. To see if there has been any sick­
ness he has had: he would not consult a physician if he were 
not sick.

“Q. If he answers ‘yes’ to that question? A. I would ask
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who it was, who the physician was that attended him, and what 
the nature of the trouble was, and how* long he was sick, and if 
he had any complications with it, and what the result was.

“Q. That, as you have indicated, is the object of getting the 
answers to these questions? A. Yes.

“Q. To what extent do you rely on his answers to these 
questions in recommending or refusing the risk? A. I do not 
have the recommending or refusal of the risk; I simply send 
the report to the home office.

“Q. What effect have these answers here on your further 
investigations into the case and your report? A. If there is any­
thing special about it, they may write me to see the applicant a 
second time with regard to any special information that they 
may have received.

“His Lordship: I do not think that is the question Mr. 
McCarthy asked you. What do you do yourself if the answers 
are ‘yes/ w hat further do you do in the way of any investigation? 
A. I endeavour to find out what the condition of his trouble was, 
ask from him the symptoms that he had, how long he was ill, the 
severity of it, and, if necessary', I would communicate1 with the 
physician who attended him.

“Q. Does it occur to you the fact that a man had never had 
a doctor in his life would make it a better risk or a poorer risk? 
A. It would make a better risk.

“Q. That is what I have been asking, what effect has that 
on your report? A. It would make him a good risk, as I say: 
I would report such.”

In rc-cxnninaticn, Dr. Moore said:—
“Q. My friend eaid if he had given you the name of Dr. 

Solway and you had gone to Dr. Solway and found out the history 
of the man’s treatment a month before in the General Hospital, 
what would you have done? A. I would have taken his report 
and incorporated it in the examination and forwarded it to the 
home office, Dr. Solway report to me, and I would forward 
that with the examination ;o the home office.

“Q. From your point of view as a medical officer of the com­
pany, is the ‘yes’ or ‘no’ to these questions asked, having consulted 
a physician, of any importance? A. Yes, I deem it so, yes.

“Q. For what reason? A. If there has been any' illness he would
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haw consulted a physician and we would find from the physician 
what the illness had been.

“Q. And might possibly pursue a further investigation? 
A. Yes.

"Q. As a result of that, would it lie within the practice of the 
coni|iany not only to make further inquiries as to what that 
illness was, but to make a further and exhaustive physical exam­
ination of the man himself? A. Yes.’’

Dr. Shuttleworth, the surgeon who operated on the deceased, 
on the 21st March, 1018, shortly prior to his death, deposes:—

“Q. My friend just called your attention to your previous 
evidence in which you say you were conversant with the details 
as disclosed in the pullers from the hospital records, at the time 
of the operation ; you looked up the clinical records ; do the clinical 
records indicate anything to you? A. They do.

“Q. What? A. In the clinical reports of this man's former 
admission the diagnosis at tliat time was made of an acute 
nephrosis, and his condition when he left the hospital was improv­
ed; tliat means that he went out not in perfect health—he was 
improved, not cured. In the symptoms of his complaint, pain in 
the right loin, high up on right side, duration two weeks. The 
man was very ill at the time, and the house surgeon soys, ‘He 
appears sick, and he has tenderness over the right kidney.1 Those 
arc the clinical records—that his urinalysis shews abnormal 
condition, that he has albumen in his urine; there is high blood 
count ; that means that he was suffering from acute inflammatory 
condition; microscopic examination of his urine was not made, 
so that it was inqxtssihlc to say exactly what condition of his 
kidney was present. He was very acutely ill, ns his tcnqierature 
was ranging between 103 and 104, which is more than six degrees 
above normal, very ill, and it suddenly fell; on the second day 
after his admission it was nearly normal, and it was normal 
until on the day he left the hospital; and those facts were very 
significant and were of importance and of value to me in making 
the diagnosis in the condition for which he was admitted the second 
time.

“Q. What do you say as to the diagnosis which was made 
at the time, in view of subsequent events? A. The diagnosis of 
acute nephrosis, in view of events which happened a year later,
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would indicate to the surgeon what findings I had at the time of 
the operation, that this lesion had existed as far back as a year 
previous, when he was admitted to the hospital for symptoms I hat 
were very characteristic to me at that time of the lesions which 
I treated him for one year afterwards.”

Dr. Fraser, the medical supervisor of the defendant company, 
identifies the application and attached papers, and says he con­
sidered and passed ujxrn them for the defendant company ; that 
he approved the granting of the policy after examination of those 
papers, believing the answers of the applicant to be true; that, 
if the statement had appeared that the deceased had been operated 
on at a hospital a year liefore the application, he would have 
rejected the application.

He also says that, acting on his approval of the application, 
the defendant company granted the policy.

The hospital records of the assured at the time of his visit to 
the hospital in March, 1917, form part of the evidence, and sulc 
stantiate what has already appeared as to his condition.

In the case here in review, the following facts are established
(1) That the assured made two untrue representations which 

were false to his knowledge.
(2) The representations were made as part of the application 

for this insurance, and must be taken to have been made for the 
purpose of inducing the defendant company to assume the risk.

(3) We have direct and uncontradicted evidence that the 
answers complained of were (along with other answers) an induc­
ing cause to the contract, and that if true answers had been given 
the risk would have been rejected.

(4) Adopting the words of the Master of the Rolls in London 
Assurance v. Mansel: “No human being acquainted with the 
practice of companies or of insurance societies or underwrite!! 
could doubt for a moment that the answers complained of relate 
to facts of great materiality.”

Where, as here, the application incorporating the answer» 
in question forms the basis of the contract, the other side cannot 
say that the facts which a true answer to these questions would 
bring out are not facts which the insurance company must have 
an opportunity of considering, in order to exercise their option 
to accept or refuse the risk, and are therefore material.
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the time of ^B For these reasons, I am of opinion that the findings of the jury 
k as a year ^B that the answers were not material and that there was no fraud 
iptoms that must lie set aside as unsatisfactory.
eions which H The remaining question is, whether we should direct a new 

trial, or whether this Court should now deal finally with the 
it company, ^B matter, by dismissing the plaintiff’s action, 
ays he con- Section 27 of our Judicature Act corresponds with Order 58,
apany ; that Rule 4, of the English Act; and, though apparently it is somewhat
ion of those ■ more limited in its application than the English Rule, I think
true; that, that the recent English authorities are applicable to the circum-

-en operated ■ stances here existing. I refer to Skeate v. Slaters Limited, [1914]
would have 2 K.B. 429; Cooke v. T. Wilson Sons <fc Co. Limited (1915), 85

L.J. (K.B.) 888; and Winterbotham Gurney <fc Co. v. Sibthorp and 
application, g, Cox, [1918] 1 K.B. 625. The effect of those cases is, I think, 

correctly summarised in The Annual Practice (1920), p. 1091, 
his visit to ■ as follows:—

ce, and suis ■ "Where all the facts arc before the Court, and the Court is 
n. ■ satisfied that the evidence is such that only one possible verdict
tablisheil:— ■ could be reasonably given, the Court is not bound to order a new
itions which ^ trial, but has jurisdiction under this Rule, and ought to exercise 

it, by directing judgment to be entered ... for defendant 
application ■ on the ground that there was no evidence on which jury could

aade for the ■ find for plaintiff. . . . But such power is only to be exercised
6 the risk. ■ where the evidence is so weak that a verdict contrary to the
re that the ^B judgment would lie set aside as unreasonable." 
s) an indue- ^B In the present case, counsel for the plaintiff declined to call 
1 been given evidence in answer to that adduced by the defendants. In so

doing, he no doubt acted with judgment. I do not, myself, 
Is in London ^B see what evidence he could have called to negative either induee- 
d with the ^B ment or materiality in these representations. The representations 
underwrite!! ■ are in writing, signed by the assured. The evidence of the wil­
led of relate nesses Moore and Fraser regarding their own acts could not lie 

effectively controverted by any witness whom the plaintiff could 
he answer! ^B call, and it thus only remained to deduce the proper inference 
side cannot ^B from undisputed facts. As was said by Lopes, L.J., in Allcock 
tions would v. Hall, [1891] 1 Q.B. 444, at p. 447, “I am satisfied that if the 
must have ^B case were sent to a new trial, no fresh evidence could usefully be 
heir option ^B given on liehalf of the plaintiffs," and we have all the materials 

I before the Court to enable it to deal finally with the case; and, 
acconlingly, I would dismiss the plaintiff's action with coats.

• Appeal allowed.
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MAN. AITKEN W. WINNIPEG ELECTRIC R. Co.
C. A. Manitoba Court of Apjteal, Perdue, C.J.M., Fullerton, and Dennisloun, JJ.A.

February 8, 1921.

Carriehn (§ II M—310)—Manitoba Railway Act—Limitation of time
FOR BRINGING ACTIONS—CONSTRUCTION OR OPERATION OF RAILWAY
—Action for damages for breach of carrier’s Contract-
Limitation NOT APPLICABLE.

Section 106 of the Manitoba Railway Act, R.S.M., 1913, Hi. ltib, 
which limits the time for bringing action for damages for injuries un­
tamed “by reason of the construction or o|>eration of the railway" iU> 
not apply to actions arising out of breach of a street railway company'« 
contract to carry a passenger safely, and an action based on such carrier's 
contract is not barred by the statute.

|Review of authorities.]

Statement. Appeal by plaintiff from the trial judgment in an action for 
damages received in a street ear collision. Reversed.

A. E. Hoêkin, K.C., for appellant ; R. I), (iuy, for respondent.
Perdue, c.j.m. Perdve, —This action is brought by Laura Aitken.

a married woman, to recover damages from the defendant for 
injuries caused to her by the negligence of the defendant. The 
plaintiff at the time she sustained the injuries was travelling in 
one of the defendant’s cars and had paid her fare as a passenger. 
The car had come to a standstill for the purpose of allowing 
passengers to leave it and the plaintiff was at the time of the 
accident passing into the vestibule for that purpose. At that 
moment the car was run into by another of defendant's ears 
and the plaintiff was thrown down violently and injured. At 
the trial the jury found in favour of the plaintiff and assessed the 
damages at $2,000. The injury complained of was caused on 
February 0, 1910, and the action was commenced on Fcbruan 
11, 1920. More than a year, therefore, had elajmed U-turn 
the time of the injury and the bringing of the action. The defend­
ant amongst other defences pleaded that the plaintiff's action 
was barred by see. 110 of the Manitoba Railway Act, R.S.M.. 
1913, ch. 108. They also pleaded “not guilty by statute,” referring 
to the aliove Act and to their private Acts, 55 Viet. ch. 50, ww 
9, 12, 32, and 34, and 58 & 59 Viet. ch. 54, sec. 2. The question 
arising upon the statutory limitation of time for the bringing 
of an action was the only one argued on this ap|H»al. Prenderpvt. 
J., held that the limitation applied and he dismissed the action 

By sec. 32 of the defendant’s Act of incorporation, 55 Viet 
ch. 50, the clauses of the Manitoba Railway Act are 

- the company. Sec. 110 of the last-mentioned Act is as follows: I
4^47
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116. All suits for indemnity for any damage or injury sustained by reason 
of the construction or operation of the railway shall In* instituted within twelve 
months next after the time of such supiiosed damage sustaimnl or, if there lie 
continuation of damages, then within twelve months next after the doing or 
committing of such damage ceases, and not afterwards; and the defendants 
may plead the general issue and give this Act and the 8|ieeinl Act and the 
spécial matter in evidence at any trial to he had thereii|ion, and may prove 
that the same was done in pursuance of and by authority of this Act and the 
special Act.

Prior to the year 1007 the al>ove section was similar to the 
convspondtog section in the Dominion Railway Act of 1888, 
eh. 29 of Dominion statutes, 1888, hit. 287, and did not contain 
the words “construction or operation of" in the second line ; hut 
in 1907 the section was amended and these words were placed 
where they are now fourni in it: see 6-7 Kdw. VII. (Man.) eh. 
36, nt. 3. The amendment was, no doubt, copied from the 
corresponding section of the Railway Act, 1903, 3 Edw. VII. 
(Can.) ch. 58, hit. 242, when* the section in its present form first 
ai»|H»ars, and whence it has been carried into eh. 37 of the Revised 
Statutes of Canada, 1900, as part of sec. 300. Sec. 110 of the 
Manitolia statute was further amended in 1913 by changing the 
period of limitation from 0 to 12 months. It is to lie noted, 
however, that although sub-see. 3 of sit. 300 of the present 
Dominion Railway Act (excepting from its o|>erntion actions 
upon breach of contract, express or implied, for or relating to the 
carriage of traffic, i.e., passengers or goods) hail been in force 
in Dominion railway legislation since the year 1903, the Manitoba 
legislature when amending their Act in 1907 omitted it completely.

A provision of a similar character to see. 110 of the Manitoba 
statute has lieen contained in Canadian railway legislation for 
the past 70 years and has come up for interpretation in many 
cases and has given rise to considerable diversity of judicial 
opinion. A summary of these decisions is contained in Mac- 
Murclty <k Denison's Canadian Railway Act, 2nd ed., pp. 512-518.

The decisions liearing upon the enactment in question from 
its earliest apjiearancc down to the year 1905 were discussed in 
the learned and carefully considered judgment of the Ontario 
Court of Api>eal delivered by Osler, J.A., in Ityckmnn v. Hamilton, 
Grimsby, etc., E.R. Co. (1905), 10 O.L.R. 419, which 1 shall discuss 
later on. The origin of the legislation and the earlier authorities 
interpreting it arc discussed in Kelly v. (HUwo Street /»*. Co. (1879), 
3A.lt. (Ont.) 010.
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From an early period it has been held that the limitât ion 
clause in the Railway Aet does not apply to actions arising out of 
negligence in earning jmssengers. This was so held in Rulsrts 
v. Great H’esfern R. Co. (1856), 13 ^J.C.Q.B. 615. In that case 
Robinson, C.J., said, p. 616: “We are all of opinion that the 
. . , section , . . does not apply to an action of this
nature but only to actions for damages occasioned by the company 
in the exercise of the powers given ... for enabling them 
to construct and maintain their railway.”

In A i/gcr v. Ontario, Simcne am' Huron R. Co. (1859), 9 V.C 
164, Richards, J., giving the judgment of the Court, said that the 
Courts had repeatedly held that the limitation elauses do not 
apply where the companies are carrying on the business of common 
carriers.

In May v. Ontario & Quebec R. Co. (1885), 10 O.R. 70, Wilson, 
CJ., held on demurrer that the corresponding provision in the 
Consolidated Railway Act, 1879 (Can.), ch. 9, applied and baried 
the action of an employee who was I icing carried free of charge on 
defendants’ railway when he received the injury through their 
alleged negligence. But in Ryckman v. Hamilton, Grimsby, etc., 
E.R. Co., Osler, J.A., points out that this finding was not necessary 
for the decision of the case as it appeared from the statement of 
claim that the plaintiff had no cause of action, the negligence 
charged being that of a fellow servant. The May case stands 
alone as to the application of the limitation clause.

Section 116 of the Manitoba Railway Act has not been split 
up as the corresponding section of the Dominion Act was on 
the revision of 1906. Section 116 is contained in a single sentence 
and the two parts, separated only by a semi-colon, must lie con­
strued together. The first part of the section relates to suits 
“for indemnity for any damages or injury sustained by reason of 
the construction or operation of the railway." The latter part 
declares that "the defendants may plead the general issue and 
give this Act and the special Act and the special matter in evidence 
at any trial to be had thereupon.”

The use of the word “thereupon” connects this part of the 
section with and applies it to the “suits” mentioned in the fini 
line. Now the plea of “not guilty by statute" is applicable to 
actions for wrongs only and cannot be pleaded to actions on
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contracta: Bullen & Leake's Precedents of Pleadings, Oth ed., 
880-887; Peterborough v. Midland R. Co., etc. (1887), 12 P.H. 
(Ont.) 127; Scottish Ontario and Manitoba LatuI Co. v. Toronto 
(18!Ki), 24 A.R. (Ont.) 208, at p. 217. Clearly therefore the section 
is intended to apply to nuits for wrongs only and not to suits found­
ed on contract express or implied. The last part of the section, 
“and may prove that the same was done in pursuance of and by 
authority of this Act and the sjiecial Act,” enables the defendants 
to justify under statutory powers things done which would have 
liera wrongful without the protection afforded by the statute.

1 think that the Provincial legislature, when they amended 
tec. 116 in the year 1907 and again in 1913 so as to make it conform 
with Dominion legislation on the same subject, did not insert 
ant provision similar to sulescc. 3 of see. 300 of the Dominion 
Act. for the reason that see. 116 of the Provincial Act provided 
no limitation of time for the bringing of suits upon any breach of 
contract, express or implied, relating to the rarriage of passengers 
or goods, and the exception of suits upon contracts was not 
necessary. Further, the predominant weight of judicial authority 
was to this effect. Sulesec. 3 alsive mentioned is declaratory of 
the interpretation already placed upon it by decisions of the 
Courts: Roberta v. Great Western R. Co., 13 U.C.Q.B. 615; Auger 
v. Ontario, etc., R. Co., 9 U.C.C.P. 164; Anderson v. C.P.R. (1889), 
17O R. 747; affirmed (1890), 17 A.R. (Ont.) 480; Carty v. London, 
etc., Street ft. Co. (1889), 18 O.R. 122.

Ryekman v. Hamilton, Grimsby, etc., E.R. Co., 10 O.L.R. 419, 
was an action for damages for injuries sustained by the plaintiff 
while travelling on an unconditional free pass on the defendants’ 
railway. It was sufficiently shewn that the accident was caused 
by the defendants' negligence. The action was commenced more 
than 6 months after the injury was caused. The limitation 
clause relied on provided that: “All actions for indemnity for 
damages or injury sustained by reason of the railway shall lie 
instituted within six months next after the time of the supjxiacd 
damage sustained . . . and the defendants, etc.,” the rest 
of the clause being the same in effect as the latter part of sec. 
116 of the Manitoba statute. Osler, J.A., delivering the judg­
ment of the Ontario Court of Appeal, gave an exhaustive con­
sideration of the decisions bearing on the subject. It was held
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that the limitation clause did not apply, because the action 
was based on defendants’ common law duty as carriers. It 
was contended for the defendants in that case that the action 
did not arise out of contract but was one of tort and negligence 
of the defendants in running their cars, that it was Sustained by 
the use made of the railway. To that contention Osler, J.A., 
answered at pp. 431-432:

It may be conceded that the only consideration for the agreement of the 
defendants to carry the plaintiff was the trust and confidence she reposed 
in them when she entrusted herself to their care and that under the old system 
of pleading the declaration must have lieen framed in cane as for a breach of 
duty and not in contract. But this, I think, can make no difference. Whether 
the party was a paying, or a gratuitous passenger the substance of the action 
is a tort for a misfeasance, an act of positive negligence on the defendants' 
part: Taylor v. Manchester, Sheffield & Lincolnshire, etc. R. Co., (lKtlô] 1 
Q.B. 134, 13S. Even when there was a contract of carriage the plaintiff 
might have declared simply as for a breach of duty to carry safely, and tin- 
application of the limitation clause cannot depend u|xm the fonn in which tla- 
plaint iff has chosen or been obliged to bring this action if the facts shew that 
it arises out of the defendants’ breach of duty as carriers.

After referring to Carpue v. London & Brighton It. Co. (1814) > 
5 Q.B. 747,114 E.R. 1431, Osler, J.A., proceeded:

The decisions already referred to shew that the right of a passenger la­
the railway to be carried safely does not depend uj>on his having made a 
contract, but that the fact of his living a passenger casts a duty on the com­
pany to carry him safely. This is their common law duty founded on their 
undertaking in the case of the gratuitous passenger as well as the passenger 
by contract, and here the plaintiff’s injury has arisen from the breach of it, 
or, as was said by the Court in Carpue'8 case, at p. 757, from “their misconduct 
as carriers, not as proprietors, though in considering the evidence it is im|>os- 
Bible to exclude some reference to the actual state of the railway,” or, as in 
the present case, to the management of the train. To such an action the 
limitation clause docs not apply any more than it applies to a common law- 
action for a tort like that of Prendergast v. Grand Trunk It. Co. (1866),251'.C.R. 
193, and in thus holding I think we are not going counter to any decided ease 
which was approved of either in McCollum v. Grand Trunk R. Co. 11871), 
31 U.C.R. 527, or Kelly v. Ottawa Street R. Co., 3 A.R. (Ont.), 616.

The Ryckman case was followed by the Court of Appeal for 
British Columbia in Sayers v. B.C. Electric H. Co. (1904»), 12 
B.C.R. 102. The defendants in that ease had, as in the present 
case, wide powers of entering into traffic arrangements with other 
carriers and of supplying electricity. The limitation clause in the 
Act of incorporation in that case covered “any damage or injury 
sustained by reason of the tramway or railway, or the works or 
operations of the company.” The plaintiff was injured in stepping



[57 D.L.R. 1 57 D.L.R.] Dominion Law Reports. 239

the action 
amers. It 
the action 
negligence 

istainoil liy
3aler, J.A..

I off a movable platform, provided by defendants for the aeeommo- 
I dation of passengers. It was held that the limitation did not C. A.
I apply, the rase l>eing based on the defendants’ duty to carry the A,then

1 plaintiff safely. This decision was approved by Duff, J., in K(i
I ll.C. Electric R. Co. v. Turner <(• Trauford (1914), 18 D.L.R. 430, Ki.kcthic

I 49 Tan. S.C.R. 470, 18 fan. liy. fa*. 103. Anglin, J., in the R C"
I same case, while expressing himself as “inclining very strongly ,Vrdu®- C J M-

anient of the 
* she reiKwed 
he old system
T a brvncli of 
ice. Whether 
of the action | 
e defendants’
Co., IIHM1 1 
the plaintiff 

ifelv, ninl the 
i in which the 
cts shew i hat

I to that view” (18 D.L.R. at 450), placed his conclusion on another
1 ground.

In Traill v. Niagara, etc., R. Co. (1916), 33 D.L.R. 47, 38
I O.L.R. 1, 21 ('an. Ry. Cas. 165, the Ryckman ease and the dictum
1 of Duff, J., in B.C. Elec. R. Co. v. Turner & Trauford were
I approved hv Royd, C.

C.X.R. v. Robinson, (1911] AX'. 739, was an action by Robinson
1 for damages for breach by the railway company of their statutory
I obligation in cutting off a spur line to his yard. The limitation
I clause (now’ see. 306 of the Railway Act) was relied upon as a bar
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1 to the action. In giving the judgment of the Judicial Committee
1 Lord Haldane made the following observations, at p. 745:
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If not burred by these speeitd provisions it is common ground that the
■ action is barred by no other statute of limitations. In the opinion of their
■ I<ordships the sjieciid provisions do not apply. They are confined to damages
■ or injury sustained by reason of the construetion or operation of the railway.
■ The words of exception in the sub-section relate to carriage of traffic and to
■ tolls, and do not require any construction which extends the meaning of the
■ phrase "operation of the railway.” Such operation seems to signify simply
I the process of working the railway as constructed.

It was argued by counsel for the defendant that although the
■ plaintiff's cause of action is put in the form of breach of contract
1 in the statement of claim, the cause of action is really in tort
1 for negligence, and therefore the limitation in see. 116 applies
■ because the injury was sustained by reason of the operation of the
■ road. The decision of the Court of Appeal in England in Lyles
1 v. Southend-on-Sea Corp., (1905J 2 K.R. 1, was relied upon as
■ supporting that proposition. This point was considered and dealt
■ with by Osler, J.A., in the Ryckman ease, 10 O.L.R. 419, at 432-
■ 433.

He points out the distinction between things done by the
■ defendants in the Lyles ease w here they acted as public authorities
■ I'V virtue of an obligation specifically east upon them by statute 

j H ,0 perforin certain public duties, of which carrying passengers was
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one, and things done by a defendant who is not compelled to an 
as a carrier, hut has been enabled to so act and has elected to do n.

The ratio decidendi in Lyles v. Southend-on-Sea Cor/)., supn, 
is not applicable to the present case. There the defendants woe 
a municipal corporation who in their corporate rapacity owned 
an electric tramway. They were compelled by law to protide 
such sendee of cars as might lie reasonably required in the public 
interests. They were held, therefore, to lie entitled to the pro. 
tection afforded by the Public Authorities Protection Art, ItM. 
which limited the time within which an action might lie brought. 
But it was pointed out by Vaughan Williams, I.J., citing 1‘ulnur 
v. tlrand Junction It. Co. (1839), 4 M. & W. 749, 7 Dowl. 232,1 
H. & H. 489, 150 K.R. 1024, and Carpue v. London & Urightn 
R. Co., 5 Q.B. 747, 114 E.R. 1431, that railway companies were 
not entitled to the statutory protection where actions were brought 
against them for failure in their duty as carriers, and their special 
Acts did not compel them to become carriers, but merely enabled 
them to lierotne carriers, if and when they elected so to act The 
principle governing the decision in the Lyles case [1905] 2 K.B. 1. 
is not applicable to this case.

The defendant is authorised by statute to act as carrier o( 
jiasscngers by means of conveyance other than, and in addition 
to, their railway. The defendant is permitted in certain cases to 
carry passengers by sleighs or busses drawn by horses. Sec clause 
3, suli-clauso (c) of Schedule "A" to defendants’ Act of incorpo­
ration, 55 Viet., ch. 56 (Man.). The defendant is also cmiKiwrird 
by the Act to engage in enterprises other than those of street 
railway proprietor and carrier of passengers and freight. It it 
given power to produce, sell, lease or dispose of electric light, 
heat and power (see. 10). The company may acquire and o|ierate 
gas works and acquire franchises or make running arrangementsot 
amalgamate with |iersons or corporations having the right to 
construct or work street railways, gas or electric light plants 
(sec. 20). It has exercised these powers and, as well known, 
supplies electricity and gas to customers as a part of its activities I 
and for its own profit. See Winnipeg v. Winnipeg Electric K. (•■ I 
(1910), 20 Man. L.R. 337, for a history of its amalgamation#«ni I 
undertakings.

By the interpretation clause of the Manitolia Railway Act I
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R.S.M. 1913, eh. 108, see. 2, suli-sec. t, “the expression ‘the 
railway’ shall mean the railway and works by the special Act 
authorised to lie const meted.” Care must Ik* exercised in apply­
ing see. 110 of that Act to the defendant company and “the 
railway and works” authorise!I under its Act of ineor])oration.

I would allow the ap|M*al, set aside the judgment entered and 
enter judgment for the plaintiff for $2,000 with costs in I Kith Perdue> c J M 
Courts.

Fullerton, J.A. (dissenting).—This action is for personal Fullerton, j.a. 
injuries caused by the negligence of the defendant in the operation 
of its cars, and the only question in this apfieal is whether or not 
the action is barred by see. 110 of the Manitoba Railway Act,
R.S.M., 1913, eh. 108, the action not having lH*en brought within 
12 months.

The section reads as follows: (See ante, p. 235].
VElder sections somewhat differently worded the Courts of 

Ap|M‘al of British Columbia and Ontario have hold that the 
limitation <Ick*s not apply in the cast of an action by a imssenger.

The won Is in the British Columbia statute an* “by n*ason 
of the tramway or railway, or the works or oficrations of the 
company.”

In Sayers v. B.C. Electric It. Co., 12 B.C.K. 102, the plaintiff 
was injured on defendant’s tramway in Vancouver, in stepping 
off a movable platform provided by defendant for the accommo­
dation of passengers transferring at one of the junctions. Duff, J., 
held that the section did not apply, follow ing the rule laid dow n by 
the Common Pleas Division in Anderson v. C.VM. Co., 17 O.R.
747, at pp. 756-757 :

In I lie present cane the defendants had entered into a contract with the 
Saint iff to carry her baggage safely as common carriers, and it was their 
duty to see that the railway was in a |iro|ier state. In the case cited the de­
fendants were under no obligation to the plaintiff, apart from the public 
generally; and the clause in question has reference only to such an obligation, 
not to am s|iecial contract.

The judgment of Duff, J., was upheld on appeal.
In Ontario, Osler, J.A., delivering the judgment of the Court 

in the case of Rycbnan v. Hamilton, (irimsby, etc., EM. Co., 1(1 
O.L.R. 419, held that the limitation clause of the general Railway 
Act of Ontario, R.S.O., 1897, eh. 207, see. 420, was not applicable 

16- f.7 DLR
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to thv caw* of a passenger injured while travelling on an uncon­
ditional pass beeause the action was based on the defendants' 
breach of their common law duty, founded on the undertaking to 
carry the passenger safely.

It will be observed that while the Courts in British Columbia 
held the section inapplicable because the action is based on breach 
of contract, the Courts in Ontario held the section inapplicable 
lx*cause the action is based on a breach of a common law duty.

The words of the Ontario statute are “by reason of the railway."
In his judgment Osler, J.A., admits that the limitation applies 

in the following cases: 1. Where the damage arises from tin- 
execution or neglect in the execution of the |lowers given to or 
assumed by the company for enabling them to construct and 
maintain their railway, as for example in actions for neglect to 
fence, for cutting timl>cr on land adjoining the right-of-way 
and for allowing fire to escajK1. 2. Where in the course of manag­
ing the trains upon the railway and by neglect to give the proper 
signals a collision has occurred at a highway crossing an I the 
plaintiff or his property has l>een injured. 3. Negligently killing 
horses which had escaped upon the railway track. 4. Negligently 
allowing dry wood to accumulate upon the railway which In carne 
ignited by fire dropped without negligence from the defendant s 
locomotive and the fire spread to the plaintiff’s adjoining land. 
5. Where plaintiff was injured by jumping into a drain to avoid 
collision with the defendant's car which was being carelessly diit-n 
hv the place when* he was working.

In answer to the contention of counsel for the defendants 
that the action did not arise out of a contract of carriage or out 
of contract at all; that the damage was caused by the men tort 
and negligence of the defendants in running their cars, that it was 
sustained, in short, by the use made of the railway, Osler. J.A . 
admits that (at p. 431) “whether the party was a paying, ora 
gratuitous passenger the substance of the action is a tort for a 
misfeasance, an act of positive negligence on the defendants' |art. 
Taylor v. Manchester, Sheffield <V Lincolnshire HAY. ('•>., [Mil 
1 Q.B. 134, at p. 138,” but holds that if the facts shew that tin- 
action arises out of the defendants’ breach of duty as carriers the 
limitation does not apply.

He cites and apparently relies strongly on the cam- of Carp*



157 D.LJt. 57 DX.R-1 Dominion Law Heports. 243

n an um un- 
defendant» 

delinking to

h Columbia 
m! on breach 
inapplicubl 
law «lut' 
ho railway." 
at ion applii * 

from tin 
given to or 

>nst nu i an-1 

>r oeghvt to 
right-of-wa\ 

of mating- 
e the proper 
ting an l th 
tontly killin 

Negligentl; 
Inch U'cami

3 dofonthilit s
joining land 
rain to ax« i- 
dessly (hi on

[» defendant) 
irriago or out 
the men tort 
s. that it wat 

Outer, J.A 
pa> ing, <*■a 
n tort for* 
priants" l art

7. Co., |1H8S1
(hew that tin* 
is carrier» the

v. Mon <t* Brighton R. Co., 5 Q.B. 747, 114 E.R. 1431. A 
careful perusal of that ease will shew that it has Uttle, if any, 
liearing. There the wonting of the section was entirely different. 
It pmvided that no action or proceeding should Is* prosecuted 
against any jrerson or corjxiration for “any thing done or omitted 
to lie done in pursuance of this Act, or in the execution of the 
powers or authorities” given by it, without 20 days’ notice in 
writing. It is quite clear that the phrase “damage or injury 
sustained by reason of the railway” may apply to many things 
which an* not “done or omitted to In* done in pursuance of the 
Act. etc.”

In Hrotrne v. Brockrille <t Ottawa U. Co. (1802), 20 V.C'.Q.B. 
202. which was an action for injury caused to the plaintiff by 
collision with the defendant's train at a railway emssing owing 
to neglect to sound the whistle and ring the Ml the Court held 
that the injury, if arising from either cause ullcg<*d, was sustained 
“by mason of a railway.”

Robinson, C.J., at p. 207, said:
The omitting to give the pro|ier signals of approach, that does not come 

expressly within the words of the clause*, Ihthiisc it may be said that the 
damage was not sustained by reason of the railway, hut rather, by reason of 
the manner in which the carriages on the railway were driven; but we think 
the sulfstance and effect are the same in the one case as the other. ‘By 
reason of the railway” is a very comprehensive expression, and we think 
extends to an injury sustained on the railway by reason of the use made of it.

It appears to me that this is a reasonable and sensible inter­
pretation to place upon the words there under consideration 
and the words in our own statute “by reason of the ojiemtion of 
the railway" lend strength to the placing of a similar const met ion 
on our own section.

I think the words last quoted include an injury sustained by a 
passenger by reason of the use made of the railway.

The cases in England hold that an action by a passenger for 
injuries sustained does not arise out of the eontraet of carriage 
but out of the duty which a railway owes to anyone lawfully riding 

on its ears, to exercise due care. Kelly v. MctrojtolitaH l{. Co., 
[1K95| 1 Q.B. 944. The Court of Appeal held in this case that 
an action brought by a jiassenger against the comimny for |x*rsonal 
injuries caused by the negligence of the servants of the company 
is an action founded upon tort.

MAN.

C. A.

WlNMCKU
Klkctkic

K. Co.

Fullerton, J.A.

uso of ('"'I1*
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Lord Esher, M.R., at p. 946, says:
The plaintiff must rely on and prove negligence, and whether that negU- 

genre is active or passive seems to me to be immaterial. Omission to do 
something which the defendants were bound to do, or an act of commission 
in doing something which they ought not to have done, may both l>e acts of 
negligence.

Taylor v. Manchester, Sheffield & Lincolnshire R. Co., [ 1895] 
1 Q.B. 134, is to the saine effect.

Lindley, L.J., at pp. 138-139, says:
Contract or no contract, he could maintain an action for that. All that 

the plaintiff would have to prove in such a case would be that he was lawfully 
on the premises of the railway company, and the contract is merely a |iart 
of the history of the case.

Smith, L.J., at p. 140, says:
The fact that the plaintiff happens to have a contract, that is to say, a 

ticket, is of use in such an action, it is true, for the purpose of shewing that the 
plaintiff was lawfully where he was when he sustained the injur)-; but proof 
of the fact can be given aliunde, and proof of a contract is by no means vital 
to success.

The contention tliat the action was one of tort and not of
contract was evidently set up in the Court of Appeal in the British 
Columbia case of Sayers v. B.C. Electric R. Co., supra. Martin, J., 
in his judgment refers to this contention and to the two English 
cases last cited (p. 110). These cases, he says, have to do with 
“the construction to he given to a section of the County Courts 
Act, and therefore much of the language has no general application 
and must be read as applicable to the particular facts.”

The question and the only question before the Court in those 
cases was whether the actions were founded on contract or founded
on tort. Both actions were brought by passengers for injuries 
sustained, and I can only deduce from the language of the judg­
ments that the Courts there held that any action by a passenger 
for injuries sustained was an action founded on tort and not on
contract.

Martin, J., further states, at p. 110, that “the remarks of Lord 
Justice Lindley and Lord Esher shew' the two courses open to 
a passenger for reward,” namely, to sue for a breach of contract 
or to sue in tort. Lord Esher, M.U., however, adds what to my mind 
makes all the difference, that “the question to be tried is the 
same in either case. The plaintiff must rely on and prove negli­
gence . . .

In the Ryckman case, 10 O.L.R. 419, as I have already pointed
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out, Osier, J.A., regards the English eases referred to as holding 
that (at p. 431) “whether the party was a paving, or a gratuitous 
passenger the suhstanee of the aetion is a tort for a misfeasance, 
an act of positive negligence on the defendants' part,” anil he 
further holds that, (at p. 432), “the application of the limitation 
clause cannot depend upon the fonn in which the plaintiff has 
chosen or been obliged to bring his action if the facts shew that it Ful,erto“' J A- 
arises out of the defendants’ breach of duty as carriers.”

As I understand his judgment, Osler, J.A., holds that the 
limitation does not apply liecause the aetion is based on the 
defendants’ breach of their common law duty to carry the plaintiff 
safely.

My difficulty is to understand the logical difference in principle 
lietween the duty owing by a railway to persons lawfully on their 
cars and the duty owing to others who may Ik* injured by the 
negligent ope rut ion of their ears.

In Browne v. Brocktille d* Ottawa B. Co., 20 U.C.Q.B. 202, 
owing to a neglect to sound the whistle or ring the 1x41 the plaintiff 
was injured at a railway crossing.

In Kelly v. Ottawa Street B. Co., 3 A.R. (Ont.) 616, the plaintiff 
was injured by jumping into a ditch to avoid collision with the 
defendant's ear which was 1 icing carelessly driven by the place 
when* he was working.

In Imth eases it was held that the injury was sustained “by 
reason of the railway.”

In both last-mentioned eases the company owed the plaintiffs 
a duty not to injure them by the negligent operation of their trains.
Wherein lies the distinction Ix'twcen the duty owed by the com­
pany to the plaintiffs in these eases and the duty owed to the 
passengers in the Sayers and Byckman eases, supra? I confess I 
can see none. The injury in all 4 eases was caused by the negligent 
management of their trains. In the Kelly case the plaintiff was 
lawfully working near the railway. The defendants owed him a 
duty at common law to take due care in the operation of their 
train not to injure him. Defendant was guilty of a breach of this 
common law duty and the Court held that the injury was sus­
tains! “by reason of the railway.” Why under these circum­
stances the statute should apply and not in the ease of a person 
lawfully riding on the train I am unable to appreciate.
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Attempts have been made by Judges to define the meaning 
of the latter part of the section under consideration and to deter­
mine what liearing or relation it has to the earlier words of the 
section.

Robinson, C.J., in Roberts v. (treat Western R. Co. ( IKôti), 
13 U.C.Q.B. 615, at p. 616, says:

We are all of opinion that the tenth section of 16 Viet., ch. 99, does not 
apply to an action of this nature, but only to actions for damage* occasioned 
by the company in the exercise of tmwers given, or assumed by them to be 
given, for enabling them to construct and maintain their railway.

In May v. Ontario d* Quittée R. Co., 10 O.R. 70, where it was 
held that the section did apply in the case of a passenger, Wilson. 
C.J., expressed the view (at p. 77), that the language in question 
may mean and probably should l>e read as meaning, “in the 
course and prosecution of their business as a railway company 
constituted in pursuance of, etc.”

In the Ryckman case, supra, Osler, J.A., says (at p. 428) that 
in his opinion the words “may prove that the same was (low 
in pursuance of and by authority of this Act and ‘the special Act' 
mean no mon* . . . than ‘may prove that the damage or 
injury was sustained by reason of the railway* as in the earlier 
part of the section.”

If we are to read the whole section together it cannot le said 
that the words “by mason of the railway” extend only to thw 
acts “done in pursuance of and by the authority of this Act and | 
the s]x*cial Act.”

Such a construction would render the section mrnningk* | 
1 localise the statute itself would lie a complete answer to an' 
claim for anything done “in pursuance and by the author» , 
of this Act and the special Act.”

It apiiears to me that the reasonable construction of the latte I 
part of the section is the one suggested by Wilson, C.J., namely 
“in the course and prosecution of their business as a railway | 
company constituted in pursuance of, etc.”

In (ireir v. C.V.R. Co. (1614), 16 D.L.R. 135, at p. I3Î. 1 
31 O.L.R. 416, Middleton. J., says:

And it in clear that, as the statute is a complete answer to any claim*nt I 
respect to anything done in pursuance and by the authority of the An.it? I 
limitation must apply to actions in which the Act itself does not constitute V 
defence, and the difficulty has lieen occasioned by the attempt of theC«un I 
to read into the statute something which will give to this limitation *w|
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is said in reference to the corresjionding section of the Dominion Fullerton, j.a. 
Railway Act, R.8.C. 190(i, eh. 37, that the limitation is confined 
to damages or injury sustained l»v reason of the construction or 
opention of the railway—such operation seems to signify simply 
the process of working the railway as constructed.

In West v. Corirtt, et at. (1913), 12 D.L.R. 182, 47 ( an. 8.C.R.
506, 15 ('an. Ry. ('as. 202, Davits, J., s|leaking of the section in 
the Dominion Railway Act, says, at p. 185 (12 D.L.R.) : “In my 
opinion they refer to damages the result of negligence in the exer­
cise of statutory powers given for the const met ion and operation
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of railways. For damages resulting from the exercise of such 
statutory jiowers without negligence no action at all would lie.”

In C.\.R. Co. v. Patente tit y (1916), 32 D.L.R. 133, at p. 139,
54 Can. 8.C.R. 36, 20 Can. Ry. Cas. 417, Anglin, J., said in 
reference to suImhh*. 1 of see. 306 of the Dominion Railway Act:

•annot ho siiil 1 
only to thov 1 

f this Act an«l ■

“That actions Iwsed on such negligence an* within the pmtection 
afforded by sul>-8ee. 1 of see. 306 has lieen held in several eases in 
this Court.”

In my opinion the limitation clause in question here is a 
liar to the action and 1 would then*fore dismiss the apficnl.

n mcaninglw* 1 
mswer to any 1 
the authority ■

Dennistoun, J.A.:—This action was tried before Prendergnst, Denni-toun.j.A. 
J., ami a jurv. The plaintiff sustained injuries by mason of a 
collision lietween two stn*et ears on one of the main lines of the

■jn of the latter ■ 
f C.J., lutniely. 1 
i as «t railway ■

defendant company's stn*et railway and the jury assessed her 
damages at $2,(KM). The trial Judge found that the action had 
not been commenced within 12 months from the happening of the 
accident and was barred hv the provisions of the Manitoba
Railway Act, R.8.M., 1913, ch. 168, see. 116.

35, at p. W M The plaintiff ap|x*als.

to any daim^ 1 
y of the Art.thJ 
m not const ini'111
mpt ««f the Own ■

The section of the statute upon which the np|ieal turns is ns 
follows: [See ante, p. 235J.

As a numlier of the eases which will lie hereafter referred to 
arc based ujMin the Dominion Railway Act, K.S.C., 1906, eh. 37,

h limitai ion ***
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se-c. 3(Hl, it is to ho notent that the Manitoba section is uln ot 
identical with suIhhocs. 1 and 2 of the Dominion section, the 
only real difference being that by the Dominion Act the provisions 
as to pleading and evidence are separated from the* provision 
relating to prescription by paragraphs, while in the Manitoba 
Act they are separated by a semi-colon alone.

In my opinion nothing turns u|N>n this, and I adopt tin- view 
of Osler, J.A., in Ryckman v. Hamilton, (iri malty, etc., E.R. Co., 
10 O.L.R. 410, at p. 428, that the won Is “ ‘may prove that tis­
sante was done in pursuance of and by authority of this Act and 
the serial Act’ mean no mon- than ‘may prove that the damage 
or injury was sustained by reason of the construction or operation 
of the railway’ as in the earlier part of the section.”

It is, 1 think, clear upon the authorities that two forms of action 
were ope n to the plaintiff in this case. She has brought her action 
in contract alleging that she was a passenger for hire*, that tin- 
defendant was a carrier, and that it failed in its duty to carry 
her safely.

Alternatively she* might have sueel in te»rt alleging injurie* 
re-e-eiveel through the ne-glige-ne-e erf the ele-fendant's se-rvanls in 
the e»peratie»n of the milway. This latter fe>nn erf aetiem must 
ne-e-essarily have lw*e*n rese»rte*el to by injureel persems whei had no 
cemtractual re*latietns with the elefenelant, but it was open to the 
plaintiff to make lie-r edee-tiein, anel she has eleme se» by invoking 
the well-establishe-ei rules erf the e-eminmn law that the undertaking 
of a e-arrier e»f passe-nge-rs is to take all elue e-are, anel to carry safely 
as far as re-asemable e-are anel fe»rethe>ught e-an attain that e-nel. 
Kelly v. Metropolitan R. Co., 1189ft) 1 Q.B. 944, at p. 949.

If the plaintiff hael sueel in tort she wetulel no elembt have found 
her action Itarreel by the statute, as she wenilel in such e-ase- have 
relic-el upon the negligent e>|»cratie)n of the railway as the* foumla- 
tion of her right te» elamages; but suing as she eletes for bre-ae-h of the 
e-arrier's cemtract, the methoel erf eiperating the railway arise s only 
indirectly anel not as the ele-cisive factor in eleterminiug the 
liability.

There are e-ases in which a breach of the e-arrier's «lut \ may 
In* quite elistinct from the e»]K*ration e»f the railway, as in Main 
v. C.P.R. Co. (1903), 5 O.L.R. 334, where e»ne passe-nge-r assaulted 
ane»ther passe-nger anel the* e-ompanv wen* helel liable for their
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breach of duty to use reasonable care and diligence in providing MAN*
I for the comfort and safety of the plaintiff passenger. C. A.

That being so 1 prefer to hold that when an action ex contractu aitken
I max- he maintained it is not barred bv the limitation in question v-
1 .... " INN'IPEO
1 even though the right of action m tort is so inextricably inter- Electric
I mingled with the action in contract as to become part and parcel ** ^°~

it th<‘ xivw
KM. < <i.,

e that th<‘ 
is Act and 
ho damage 
r operation

I (lfjt

To lud«l otherwise would iuqioKc the difficult ami at times
I impossihile duty upon the Court of determining which element,
I tort or contract, entered more largely into the plaintiff's right
I of action.

Lindley, L.J., said in Taylor v. Manchexter, Sheffield & Lincoln-

is of action 
her action 

», that the 
y to carry

I shirr It. Co., 1189.5] 1 Q.B. 134, at p. 138;

Every one who Ims Ktthe English law will know perfectly well that
1 there is débat cable ground lietwccn torts ami contracts. There are what
1 are called quasi-contracts nml quasi-torts; and it is sometimes not easy to
■ nay whether a cause is founded on contract or on tort. Very often a cause of
■ action may lie treated either as a breach of contract or as a tort.

The Judge was there considering a question of costs, the
tg injuries 
ervants in 
•tion must 
ho lm«l no 
pen to the 
y invoking 
ndertaking 
arrv safely 

that end.

1 quantum «if xvhieh depended u|Min whether the action was foumletl
■ on contract or tort an<! stall'd that he was obligcil to find one way
■ or the other there being no middle course, ami he alloxvcd costs
■ on the scale most favourable to the successful party.

In the ease at Bar the action in contract is the more favourable
■ to the plaint iff. She has elect ed to take it and 1 am not disposed
■ when two courses an* open, to construe the limitation given by
■ the statute for the protection of the niilway company, a private
■ corporation, so as to deprive the plaintiff of what in the absence
■ uf such a limitation would be her undoubted right.

have found 
case have ] 

he foumla- 
eaeh of the 
arises only 
ninitig the

I realise that the point is so narrow as to present considerable
■ difficulty ami it is only after much consideration and some vacilla-
■ tion that 1 have decided to base my judgment upon the reasoning
1 adopted in British Columbia ami Ontario eases which will .lie
■ referred to. There does not ap]>cur to be any decision of the
■ Supremo Court of Canada u|x>n a statute in the exact form of
■ the one under consideration, and in view of the differences which

duty may 
is in /Mot'1* 
r assaulted 
e for their

■ exist in tin- won ling of the Provincial Acte upon which the decisions
H lobe quoted an* liascd, there is none which can lie referred to as
1 «« all fours with the ease at Bar.

The present form of the Dominion Act, R.K.C. 1903, eh. 37,
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and recent cases under it give little assistance, for by an amend­
ment added to sec. 306 in 1903 it was expressly declared:

3. Nothing in this section, shall apply to any action brought against 
the company upon any broach of contract, express, or implied, for nr relating 
to the carriage of any traffic, or to any action against the coni|>any for damages 
under the following provisions of this Act, respecting tolls.

By the interpretation clause, sec. 2, sul>sec. 31, “traffic" 
means the traffic of |*assengers as well as of goods.

By this amendment the legislature has itself exempt ml from 
the limitation clause, actions brought against the company u|mn 
any breach of contract express or implied in respect to claims such 
as the one at Bar. Traill v. Niagara, etc., K. Co., 33 D.L.R. 47, 
38 O.L.R. 1, 21 ( an. By. Cas. 165; Greer v. CMM. Co. (1914 , 
19 D.L.R. 135, at p. 13(i, 31 O.L.R. 419.

This sul>-section was added to the Act in 1903, and no corre­
sponding provision is to la* found in the Manitoba Act, but inmv 
opinion it made np change in the law, but was declaratory of the 
law as established by a long series of decisions beginning with 
Roberts v. Great Western li. Co., 13 U.C.Q.B. 615, and Auger v. 
Ontario Simcoe <(• //uron II. Co., 9 U.C.C.P. 164, which an* collected 
ami renewed by Osler, J.A., in Ryckman v. Hamilton, Grimsby, etc., 
KM. Co., 10 O.L.R. 419.

In C.N.R. Co. v. Anderson (1911), 45 (’an. 8.C.R. 355, Idington, 
J., says, at pp. 368-369:

The limitation of action contained in sec. 306 of the Railway Act certainly 
docs not seem to have much to do with an action for negligence i-i operating, 
long after construction of the railway, works in a sandpit. The only change 
made in amending the old Railway Act was to make the amended wrtion 
conform to the usual interpretation the Courts hail put upon that section.

The case of Hyckman v. Hamilton, Grimsby, etc., EM. ('•>., was 
decided by the-(’curt of Apjieal for Ontario. The plaintiff was 
travelling on a free pass when she received injuries through a 
head-on collision. The limitation clause under consilienttion was 
the Ontario general Railway Act, R.S.O., 1897, ch. 207, see. 42. 
which had been incorporated into the defendant's sjiecial Art. 
It contains the words “by reason of the railway" where the 
Manitoba Act has “by reason of the construction or operation rf 
the railway,” and the Dominion Act which, prior to 1905, had the 
words “by reason of the railway” since that date has substituted 
the phrase found in the Manitolia Act.

It is considered that this variation in phrasing does not alter
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the construction to lie placed upon the section when cases which
depend upon accident occasioned by negligence in ojicrating the C. A.
railway are concerned. Aitkbn

It is also to lie noted that the Ontario Act did not contain r*
Winnipeg

winter. 3 of sec. 306 of the Dominion Railway Act which latter Electric 
Act makes it clear that the Dominion legislature has not extended °‘
the limitation to cases of contract express or implied, relating to Deemetoun.j.A.
the etirriagr of jiasseiigor or freight traffic. In all other respects
the Ontario Act at the time Rycbnan v. Hamilton, (irnasby, etc., E.
li. Co., was decided is very similar to the Manitoba Act as it now
stands. That case though not binding on this ( ourt affords a
precedent which may lie resorted to with confidence. In it the
liability of a railway com|iany for injuries to a passenger who
was carried gratuitously w as much discussed ; the point does not
arise in the ease at Bar for here the plaintiff was travelling upon
a ticket which she had purchased from the defendant company.
Osler, J.A., who deli venal the judgment of the Court, discussed 
at length the eases liearing on the point. They an* so numerous 
that 1 will not attempt to review them in detail, but rest content 
with quoting the Judge’s conclusion as follows: [See ante, p. 238].

In Traill v. \iagam R. Co., 33 D.L.R. 47, Boyd, C., com­
menting on the limitation clause of the Dominion Act, at p. 47, 
says:

The prescription or limitation clauses of the Railway Act have been 
uniformly liebl to apply to actions for damages caused or occasioned in the 
exercise of powers given by the legislature to the company for enabling them 
to construct and maintain the line—but not to actions arising out of negligence 
in the carrying of |msscngcrs.

And at p. 48, he continues:
Both from the force of decision and from the reading of the Act in its 

present form, 1 would hold that the Act iin|>oscs no tin e-limit u|ion an action 
for injuries sustained by a passenger by reason of the negligence of the com­
pany in the safe and pro|ier conduct of his person to its destination.

In Gner v. C.P.K. Co., 19 D.L.R. 135, at p. 137, it is said by 
Middleton, J. : “It is . . . clear that liability upon a contract 
is not within the statute.” He is dealing with the present Dom­
inion Railway Act.

And in the same case in appeal (1914), 19 D.L.R. 140, at p.

143, 32 O.L.R. 104, Meredith, CJ.O., commenting on Hyckman 
v. Hamilton, Grimeby, etc., E.H. Co., says:

It in, i mi ilouht, well settled that the l imitât inn section dm* not apply
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to ti eniist- of net ion for the hreneh of the dut y of n railway oompum .-ih a 
eoiiniioii carrier: ami -ill flint was ileeiiled in that ease was that the net ion wa* 
for breach of the duty of the defendant as a common carrier to earn ' if.lv; 
and that the limitation section did not, therefore, n|i|ily.

I observe with interest tliat “from the foree of decision" in 
Traill v. Xiagara H. Co., the Chancellor reached liis eonelusioa, 
which I take to mean, that the statutory exemption provided I,y 
sub-sec. 3 of the Dominion section did not alter tlie law, and 
Anglin, J., in C.XM. Co. v. Kobinoon (1010), 11 Can. liy. Cits. >id 
at 319,43 Can. 8.C.R. 387, says on the same point: “The except ion 
in regard to actions founded on contract is merely declaratory of 
the const motion put upon a eories|*indiiig provision of the 
earlier railway Acts, in a long series of decisions."

I now turn to an examination of two eases in the Courts ol 
British Columbia, one of which reached the Supreme Court of 
Canada.

In the ease of Sayire v. H.C. Electric II. Co., 12 B.C.it. 102, a 
statement of the law in respect to the duty of a carrier of passenger» 
to carry safely was delivered by Duff, J., to the jury and his vim 
were upheld by the full Court on ap|x-ul.

Tlie statute under consideration was the Art of incorporât kie 
ol the company, sec. fit), eh. 55 of the B.C. Statutes of IKOti. which 
enacted tliat: "All actions or suits for indemnity for any damage 
or injury sustained by reason of the tramway or railway, or the 
works or operations of the company, shall be commenced within 
six months next after the time when such supposed damage was 
sustained.”

Tliese words are, I think, broad enough to embrace the words 
of the Manitoba Act “by reason of the construction or oiieratiun 
ol the railway” though doubt was expressed by Duff, J., whether 
the phrase "operations of the company” extends to the o|s rati<» 
of the tramway. In other rrsjierts the section closely follow» 
the wording of the Manitolia Art. The plaintiff was iniuml 
while alighting from the company's car by slipping into a hiy 
hole not easily observable by |maaenger*.

Duff, J., discussing the section of the sjiecial Art which I have 
quoted, nays, it is identical with sec. 42 of the British Columbia 
Railway Act, R.8.B.C., 1897, eh. 163, and with the section pro­
viding the corresponding limitation in the Railway Act of < anada, 
as it existed prior to the recent oonsoliilation. He procmle at 
p. 104 (12 B.C.R.):—
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Now the last-mentioned wet ion Iium not infrequently been the subject 
of judirial consideration; nnd one rule for the construction of thut section 
has lieen laid down in Ontario w hich, I think, is a sound rule. It was enunciated 
by the Common Hens Division in Anderson v. C.P.R.W. Co. (1889), 17 O.R. 
747, at p. 756, in the following terms: “In the present case the defendants 
ha<l entered into a contract with the plaintiff to carry her baggage safely as 
common carriers, and it was their duty to see that the railway was in a proper 
State."

And at p. 100:
I apprehend that on examination of the statute as a whole there is nothing 

in its provisions inconsistent with the view that |iersons having contractual 
relations with the coni|»any—who are dealing w ith the company in the ordinary 
way of business, whether buying power or electric light, or transmitting freight. 
or taking peerage on the eonqiany's trams or trains—were not within the 
centfin|>lation of the Legislature.

The same section of the British Columbia Act was before 
the Supreme Court of Canada in li.C. Electric H. Co. v. Turner A 
Travford, 18D.L.R.430,49 Can. R.C.R. 470,18Can. By. Cas. 193.

Duff, J., 18 D.L.H. at p. 443, after quoting the section says:
In this connection there are two points: First, whether this action, which 

charges the ap|iellants with causing the death of the late George Trawford, 
a passenger on their railway (through negligent default in their duty as 
carriers), is within the contemplation of this provision. That |snnt was dealt 
with in Snyirs v. U.C. Kleetru• It.IV. Co., supra, and 1 think it is unnecessary for 
me to do more (hull to sav that, having reconsidered the question, I sec no 
reason to alter the view which was given effect to in that case.

He then proceeded to discuss the other point which concerned 
the interpretation of Lord Campbell's Act, and the limitation 
of 12 months provided thereby when in conflict with the limitation 
of ti months under the Railway Act.

In the same case at p. 450 (18 D.L.R.), Anglin, J., discussing 
the limitation clause of the Act says:

The plaintiffs maintain that a claim for damages for iiersonal injuries 
*U8i:«i'.vd in a railway accident is not within the purview of that provision.

While inclining very strongly to that view, I do not rest my judgment u|s»n 
it,because I am satisfied that the section invoked is not available as a defence 
in an action under Lord Campbell's Act.

This case was decided in the Supreme Court on other grounds, 
and the remarks quoted from the reasons of Duff and Anglin, JJ., 
which apply to this ap|ieal. are obiter dicta only.

The ease of Lyles v. Southend-on-Sea Corp., [1905] 2 K.B. 1, 
haa been railed to the attention of the Court by Mr. (luy, though 
not referred to u|)on the argument. With it should lie read 
Taylor v. Manchester, Sheffield A Lincolnshire It. Co., [1895] 
1 Q.B. 131, and Kelly v. Metropolitan It. Co., [1895] 1 Q.B. 944.
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Tlie last two were practice cases dealing with the scale of costs 
to be taxed which depended upon whether the actions were held to 
be in contract or in tort. The Court of Appeal held that they 
were both actions in tort, and not in contract, even though the 
passenger had taken a ticket.

These cases do not to my minil help the solution of the problem 
under consideration. Vpon the construction of a section of the 
County Courts Act, R.S.M. (IH13), ch. 44, it was necessary to 
give a division u|mn a |>oint of practice. As Lindley. LJ„ said 
in Taylor v. Manchrnter, SkrJKrlH <(• lAocotnuhire K. Co., [IWS| 
1 Q.B., at p. 138,: “Here we are compelled to draw the 
line hard and fast and put every one of the actions into one elan 
or the other."

The action could lie founded either upon contract or u|mhi ten. 
The plaintiff was insisting upon having the advantage in the 
scale of costs which went with the action in tort and the Court 
declared him entitled to do so.

Similarly in the case at Bar the plaintiff could have foimdid 
her action upon contract or tort. She has elected to sue in 
contract as the more advantageous cause of action, and to escape 
thereby the limitation imposed upon actions founded in tort. 
1 think she has a right to do so.

I.yle» v. Southenil-an-Sea Cot})., [1905] 2 K.B. 1, was a ease 
of a quite different complexion.

A municipal tramway was held to lie o]ierating as a matter 
of public duty imposed by statutory authority. Passengers sen- 
carried not by virtue of a contract entered into with each individus! 
who offend himself for transportation but by virtue of his right 
to carriage as a member of the general public. The judgment 
eliminated all contractual rights anil held that the company came 
within the purview of the l*uhlic Authorities Protection Art 
1863, and that actions against them for any act done in pursuance, 
or execution or intended execution of any Act of Parliament 
or of any public duty or authority or in n'speet of any alleged 
neglect or default in the execution of any duty or authority should 
lie commenced within six months.

In my opinion the defendants are not in a position I" urp 
successfully that they carry ]mssengers solely as a matter of 
statutory obligation to the general public, to the exclusion of
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contractual liability and duty as carriers of passengers. They 
are incorporated by 55 Viet., eh. 56, with power to construct and 
operate, a street railway subject to agreement with the municipal 
corporations within whose boundaries they operate. Incor­
porated with the statute is a by-law of the city of Winnipeg setting 
forth classes of fares to I*» charged and providing for the issue of 
tickets of various descriptions and subject to varying conditions. 
The rights of the holders of such tickets appear to depend upon the 
nature and time of the trans)>ortation called for thereby, and to 
my mind, influenced by the cases above quoted, there are all the 
elements of contract present as lietween the holders of such 
tickets and the company.

1 am supported in the view that Lyles v. Southend-on-Sea 
Corp. may be distinguished from the case at Bar by Osler, J.A., 
in Hycltnan v. Hamilton, (Irimshy, etc., KM. Co., 10 O.L.R. at p. 
432, and by Martin, J.. in Sayers v. H.C. Electric li. Co., 12 B.C.R. 
at p. Ill, and ha\e come to the conclusion that, in any event, 
the long line of cases in Canada founded upon a breach of the 
carrier’s contract should be followed in preference to making a 
sudden departure by holding that all elements of eon tract have 
Imi swallowed up by the imi>osition of a statutory duty for 
breach of which there is no remedy but an action in tort.

I have arrived at the conclusion that see. 116 of the Manitoba 
Art. R.S.M.. 1913, ch. 168, is to be const rue 1 as if it had appended 
to it suIhkoc. 3 of sec. 306 of the Dominion Act, R.K.C., 1906, 
eh. 37, and that the statutory exemption from limitation in cases 
of contract speeifieially given by the Dominion Act arises by 
implication under the Manitoba Act.

The plaintiff is suing for breach of the carrier’s contract to 
carry her safely, and her action is not barred by the limitation of 
12 mmtlis imposed by the statute.

I would, with respect, allow the api>eal and direct judgment 
to he entered for the plaintiff for 32,000 with costs here and 
•flow. Appeal allrncd.
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COOK v. ARCHIBALD.
Quebec King'» Bench, Lamothe, C.J., Later g ne, Carroll, Pelletier and 

(Ireenehield*, JJ. December 97, 1919.

Architects (6 I—5)—Lien by—Time fur filing—Construction or
BUILDING SUSPENDED FOR DEFINITE PERIOD—ABANDONMENT At 
END OF PERIOD.

If the construction of a building is suspended for a definite in-rind, 
to be continued on such future date, provided the owner has sufficient 
funds, and if at the end of the |wriod agreed u|*m the owner ban not 
sufficient funds to carry out the undertaking and definitely abandon* tb 
construction, the time for registering an architect's lien commences tu 
run from the date when the construction is definitely abandoned.

|(\<\ (Que ), Arts. 1091, 1703, 1214, 2013, 2013b, 2103, 7 (leu. \ 
1910 (Que.), eh. 52, considered.]

Appeal from the judgment of the Superior Court in an action 
to have certain property hypothecated by an architect’s lien. 
Re verm!.

The judgment of the Superior Court which is reversed was 
delivered by Weir, J., on April 19, 1919.

The action was instituted by the respondent to have certain 
property declared affected anti hyi*)theenteri by a privilege of 
architect.

Aliout October 14, 1912, one Maher, who had bought the 
Savoy Hotel from the apiN*llant, gave instructions to the res|suaient 
to prepare a plan for a ten-story building to replace the Savoy 
Hotel. On January 16 following, the contract for the erection of 
the building, the plans and significations prefmrpd by the respond­
ent, was given to one Deakin for $192,500. Owing to lack of 
funds on the part of Maher, the work was abandoned. The tat 
payment to the contractor was made on August 9, 1913. ( n 
September 1, 1916, the property was retroceded by Maher to the 
appellant Cook.

On December 16, 1916. the rescindent registered a notice on 
the property* to the effect that it was affected by his architect'* 
privilege to the amount of $7,851. A second notice to the san 
effect was given to the registrar for the above claim together with 
an affidavit.

The action was taken on July 13, 1917. Maher did not appear 
and was condemned by default.

The apcllant contested the firivileged claim on the following 
grounds: (a) the registration and service of notice were not made 
in proper form nor manner, nor in projier time as required by law 
and are, therefore, null and void; (6) the sum of $2,150 has tan
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lletiir and
paid to the plaint iff-resixmdent for his servie as architect, which ^
gum is full and ample payment for the services rende**'' l; (e) the K. B.

IBTBUCTII'N or I 
1NDONMK.NT AT 1

plaintiff-respondent first registered his privikge on D<*eeml)er 16, Cook
1916, in virtue of the law as it then exister 1, and subsmuent 4 r

. _ ,, .... . Aschimald.dvfinih |H>riod, 1 
•r h us sufficient 1 
owner linn not 1 

|y ftbuii'loiih tlie I 
oommem-ee to I

103, 7 tiw. v I

registration under 7 ueo. V1016, eh. 52, ujxm which the action 
i§ founded, is null and void.

Amongst oilier things, the plaint iff-resjxmdent answered that 
the construction of the building was never abandoned, hut was 
only sus]Glided.

; in an tu lion 1 
îhitcct V lien. 1

The Superior Court acknowledged the plaintiff-r« Hjxmdent’s 
privilege for £7,851, and condemned the defendant to pay him 
that sum.

reversed was 1
Lamothe, C.J. :—Was tlie lien of the reapondent, the architect, CJ-

registered in proper time against the immovable of the mis en

haw certain 1 
, privilege of 1

cause?
That is the question to lie decided because the lien has lieen 

registered. While relying upon the registration of this architect's

1 liouglit the 1 
lie rescindent I 
re the Savoy 1 
lie erect ion of 1 
r th<‘ respond- 1 
tig to lack of 1 
ed. The last 1 
0, 1913. he 1 
Maher to thr 1

lien the respondent nevertheless claims that before the Act, 7 (ieo.
V., 1916, ch. 52, no registration was required; the architwt's 
lien he says is preserved without that. For how long a time?
The respondent avoids raising this question. The answer would 
lead to a consequence irreconcilable with the very idea of our 
system of registration. This consequence would lie that an im­
movable could lie secretly burdened with a lien for several months, 
and even several years after a definite stoppage of the works 
without any one 1 icing able to find any trace of it in the registry 
of immovables. The meaning given by the respondent to tlie law

il a noti<e on 1 
iiis architect’* 1 
» to the stint- ■ 
together with ■

prior to the Act, 7 (leo. V. 1916, eh. 52, cannot Ik* accepted ; 
this meaning is not compatible with the whole text of the law 
upon tlie matter. Although the architect was not mentioned by 
nan if in the text of the former art. 2013b, this article was applicable 
to him. Tlie ease of the architect was analogous to that of the

hi not appear 1 other ; entons mentioned in art. 2013h, para. 1; the architect was 
obliged to give the initial notice to the owner of the land when his

the following I 
ere not niatk ■ 
paired hv la" ■
,150 Han I** 1

1 services were procured by a contractor; this obligation to give the
1 initial notice within 8 days from the time the contract was signed,
1 involved the obligation to give tlie final notice within 30 days
1 after the completion of the work—with registration, (hi examina- 

17—57 D.I..R.
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tion of the general economy of the articles creating liens resulting 
from the construction of building, one is convinced that it 
was by inadvertence that the name of the architect was not men­
tioned in the first paragraph of art. 2013b. Reasoning by analogy 
is |)crmis8ible in such a case; the Court of Appeal did so with 
resjiect to the furnisher of materials in a case of Carrière v. Sigonin 
(1908), 18 Que. K.B. 176. If in the present ease the architect 
insists upon the existence of his lien without registration, that is. 
that the lien was registered more than 3 years after the stoppage of 
the work, his obligation to register, results from the new Act, 
7 Geo. V. 1916, ch. 52, and he argues that he registered within 
30 days after the coming into force of the new Act. As I have said 
this interpretation of the law cannot be accepted.

The respondent claims also that the stoppage was temporary 
and that he had registered his lien within the delay of 30 days 
fixed by the former art. 2013b. On this point the facts arc against 
him. The evidence shews that during the summer of 1913 the 
work of construction commenced in the spring was stopped by 
order of the owner Maher for want of money. It had then been 
agreed in writing that the work would be suspended until March 1, 
1914, and that it would only he resumed at the latter date if 
Maher had procured the necessary' funds and given notice thereof 
in writing. Without this notice the contract of Deakin & Co. 
could not continue and the sum due the contractors would become 
exigible. The architect was present at this arrangement; he was 
notified that on March 1,1914, the construction would not continue 
unless there was a special notice from the owner. This notice was 
not given and the architect was not required to continue the 
superintendence of the work.

Was not this the end of the construction? The respondent 
says no; it was but a tenqxirary suspension he claims because 
Maher had held out vague hopes of t>eing able to continue it later. 
The holies of Maher depended on future and uncertain facts. 
The W'orks were definitely stopped; would they lie resumed later? 
That depended on matters beyond control and absolutely uncertain. 
From the month of March, 1914, the delay of 30 days to register 
the lien commenced to run.

Article 2013b was incomplete; the Legislature appeared to 
have had in view only the most common case, namely, where the
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construction was continued to completion. An interruption, 
even temporary, was not provided for. It can he seen without 
much effort that the work of construction can come to an end 
without the works being completed. The owner of the land can 
agree with the contractors on the matter; if there is no agreement 
the owner of the land can use the rights conferred upon him by 
art. 1691 C.C.; he can stop the construction on indemnifying 
interested parties. This art. 1691 C.C. was in existence when 
art. 20131) became a part of our law; these two articles are not 
contradictory; they should lx? read together.

If the owner of the land can stop the work by virtue of art. 
1691 C.C. and this right is not denied to him, he can manifest his 
intention in some other manner than by writing; he is not obliged 
in this res]>ect to give notice in writing nor in any other imperative 
mode. From the time that his intention to stop the work is suf­
ficiently made manifest the delay of 30 days begins to run just as 
the delay of one year to make valid the lien against the improved 
immovable. The evidence shews in this case that the stoppage 
of the work in March, 1914, was definite; it is not a vague hope of 
lieing able to continue in the future which can give a temjiorary 
character to this stoppage. Other subsequent facts are equally 
significant. Upon the foundations laid by Dcakin & Co. up to the 
level of the land an edifice has t>ecn erected other than that first 
contemplated, namely, a garage for automobiles of one story 
covered by a roof. This garage has, since 1915, been occupied 
as such. At the loginning of September, 1916, Maher sold the 
immovable to Cook & Co., the former owners, and this sale was 
known to the architect shortly after. Even in view of this last 
fact the registration made in December, 1916, is late.

I am of opinion that the appeal should be maintained and the 
action dismissed.

A motion made by the respondent to replace by a copy a 
document the original of which has disappeared should lx* granted.

Carroll, J.:—(After having recited the facts at length and 
explained the pleadings.) Let us pass now- to the law which applies 
to the case and assume that the architect has a lien during the 
construction of the work without registration of his claim. It is 
none the less certain that when the wrork is finished he should 
register his lien within the 30 days which follow' the date at which

QUE.

K. B.

Archibald.

Laniothc, C.J.

Carroll. J.
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the construction has become complete for the use to which it is 
destined.

The amendment made by tlr Act, 7 Geo. V., 1910, ch. 52, 
art. 2013b, has not in this resect changed the rights of the archi­
tect, but the owner is master by his will alone for putting an end 
to his contract with the contractor; that is what is decreed by 
art. 1091 C'.C. Naturally in this case if the parties do not agree 
the owner should pay the damages according to the circumstances; 
a fortiori the owner can agree with the contractor to put an end to 
the contract on conditions agreed to l>etween them. This art. 
1091 differs from the corresponding article of the (ode Napoleon, 
art. 1794, in this sense*, that under our law the master is obliged, 
if he acts of his own will, to pay the damages according to the 
circumstances, while in France he is obliged to indemnify the 
contractor for a’1 his disbursements, all the costs of his work and 
all that he would have gained in the enterprise. This provision 
goes much beyond the common law.

As a general rule a contract cannot be ended by a single will, 
but this extraordinary' provision is bte ed upon equity. After the 
commencement of the w ork an owner may find himself financially 
embarrassed, or he may consider that the enterprise will not bring 
him any profit; it would be unjust to compel him to continue works 
which might bring about his ruin. I believe that our article in no 
case permits us to scrutinise the motives of the owner. He may 
resiliate his contract even by mere caprice provided that he pays 
the damages which are allowed according to the circumstances, 
and it is for the Court to appreciate these damages according to 
the good or bad faith of the owner.

In this case the condition undertaken by the contractor for 
the continuation of the work not being realised by March 1, 1914, 
the contract for the building of ten stories was found to Ik* rest­
ated, and all the accessory rights to the contract came to an end. 
The architect had 30 days from March 1, 1914, to register his lien; 
he only registered it for the first time on December 15, 1919, after 
the property had passed into the hands of the original vendors.

It is true that art. 2013 grants him his lien provided that he 
registers within the 30 days which follow the date at which the 
construction is completed for the use for which it wras intended. 
This article has in view an executed contract and not a contract
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which has come to an end either by the will of the parties or by the 
will of the owner as the law iiermits by virtue of the article of 
the Civil Code which I have cited.

This case suggests an amendment which it would l>e very 
im)>ortant to introduce into our Civil Code. Heforc the Auger 
Act, the lien of architects, builders, workmen, and furnishers of 
material should lie registered Indore the works liegan. A proeèx- 
verbal could lie drawn up shewing the condition of the premises; 
and after the completion of the work a second, shewing their 
valuation. The principle of our legislation is that all real rights 
should lie registered.

However, the liens which I have mentioned under the new 
legislation exist without registration while under the old legislation 
publicity was required.

Vndcr the new legislation the construction of a building can 
continue 2 or 3 years, and during all this time a numlier of liens 
will exist without registration and a property will lie found in some 
manner put out of business for no purchaser or lender would wish 
to deal with the owner for fear of the existence of a lien which 
would not appear in the registry' office. They would not be w illing 
to run the risk of lending upon such poor security.

It apiiears to me that it would lie possible to preserve the 
liens which are created by the law on account of the nature of the 
debts without sacrificing the credit of the property.

It was only necessary to modify the mode of publicity if the 
old mode appeared defective. Thus any one would lie able to go 
to the registry office and deal with certainty if no lien appeared to 
affect the immovable.

The judgment should lie reversed.
(ÎRFÆN8HIELD8, J.:—The first considérant of the judgment 

a quo, after the considérants reciting the facts, is as follows:—
Considering that for the purpose of alienation of real property mandate 

must I*» express; and that a copy of the procuration should be registered with 
the deed; that these conditions having not been fulfilled in this case, the act 
of ratification of the deed of reconveyance should have set forth the cause of 
nullity in the said deed and the intention to cover the same and have lieon 
duly registered; and in the absence of these conditions neither the said deed 
of reconveyance nor the said act of ratification affects or prejudices the rights 
of the plaintiff as privileged on the property in question herein under the 
provisions of arts. 2013 el aeq., C.C.

I do not consider it necessary to enter upon any lengthy
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discussion of this considérant, except perhaps to state that is of 
questional fie utility.

The plaintiff-respondent alleges, that the appellant was at the 
date of the institution of the action the owner of the property iu 
question ui>on which he had a valid lien. The appellant says the 
sanie thing. The defendant says nothing whatever.

What happened is clear from the record.
On Septemlfcr 1, 1916, Mr. J. C. Cook, K.C., held a power of 

attorney from the mis en cause. Under that power of attorney he 
appeared before u notary, along with the defendant, and he 
accepted the retrocession, reconveyance or resale of the projierty 
in question made by the defendant to the mis cn cause, and inas­
much as that did involve the discharge of an indebtedness due by 
the defendant, it was agreed that his act should be ratified by his 
principal within three months.

Every7 one admits that the mis en cause became the owner of 
the property. Every one admits that the defendant has a valid 
discharge for his indebtedness, and just how the question as sug­
gested by the considérant under consideration could alTeet one 
W'ay or the other the rights of the parties liefore this Court, it is 
difficult to say, and I dispose of it finally.

The most serious considérant of the judgment, however, is 

stated as follows:—
Considering the plaintiff had the right to establish his said privilege up 

to the end of the 30 days following the date upon which the building on which 
he was engaged as architect became ready for the purpose for which it «as 
intended, and did so establish his said privilege by the registration thereof 
on April 13, 1917, to wit, before the expiration of 30 days after the end of 
the work.

In mv opinion, the considérant docs not dispose of the case, 
and for this reason : If an architect knows that the const ruction 
of a building for which he has prepared plans and s])ccifieations 
has been abandoned, either owing to the impossibility of the pro­
prietor to construct it, or his desire not to construct it, and knows 
that it never will lie constructed, I do not believe that an architect 
may wait for 4 years until the property has passed, for value, into 
the possession of an innocent third party, and then make known, 
by registration, a claim against that property, the existence of 
which the innocent holder had no notice. What happened?

As early as May, 1913, the progress of the work came to a full
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stop. Only about one-sixth of the work had been done. It was 
to have been completed on September 15, 1913.

On July 31, 1913, the proprietor, the contractor and the 
architect (the respondent), met and the proprietor admitted his 
utter inability to then continue the work, and the architect (the 
respondent) proceeded to draw up a modified agreement. I have 
already referred to it. The effect of it was this:—

The whole work will be suspended until March 1, 1914. It will then be 
proceeded with, if previous notice of 20 days is given to the contractor, and 
a satisfactory guarantee is given that the work will be proceeded with and the 
contractor paid.

That was clearly the condition upon which the work would 
proceed, so far as the contractor was concerned. The architect 
was well aware of the condition. It was he who made it. He 
knew also that the condition was never fulfilled. He also knew that 
the defendant left this country in the summer of 191C and up to 
the date of the trial had never been seen in this country. 1 have 
no doubt whatever that the agreement amounted to a final and 
definite cancellation of the contract. The proprietor was quite 
entitled to do that, subject to all penalties, 1691, C.C.

He at least saw that another building than that for which he 
had drawn the plans was being put up. Still he did nothing. In 
August, 1916, the respondent consulted his lawyer, and he wrote 
to the defendant, and lie got a reply, clearly admitting the utter 
impossibility on the part of the defendant to complete the building. 
The respondent then knew as early as August, 1916, that the con­
tract with Deakin had been cancelled; that building operations 
had been abandoned, and that the defendant, Maher, was en­
deavouring to sell the property. And yet he did nothing.

I lielieve that the record would justify the statement, that the 
respondent learned shortly afterwards that the mis en cause had 
again become the proprietor of the property. Publicity at least 
was given to that fact by the registration of the deed from the 
defendant to the mis en cause of date of Septeml>er 1, 1916. The 
respondent in his action relies exclusively upon the registration 
of his privilege on April 13, 1917, at the same time submitting 
the argument in his factum, that he was not bound to register at 
all. If with the know ledge the respondent had in the month of 
September, 1916, he could wait until December, 1916, or until 
April, 1917, to register a valid privilege against the mis en cause,

QUE.
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then it might as well be argued, and in fact it is the logical con­
clusion, that he could not wait for five years. I cannot believe 
that that was the intention of the legislators, and much less du I 
believe that the statute expresses any such intention.

It would, in the final analysis, amount to this: A man might 
see a property with the foundations for a building and covered up 
and no work being done for four years. He wishes to buy that 
property. The registry office shews a clear title, and he buys it. 
and after his title is registered, an architect registers a claim for 
$8,000 or 818,0(X) and seeks then by an action, to enforce this 
claim upon the property. This would be the effect of the judgment.

It must be observed that registration does not create privileges. 
The law does that. Registration may preserve or con so ne 
privileges.

I have no doubt the respondent at one time had a privilege 
upon this property for something; but I have no doubt that he 
lost that privilege by his tardy registration. It is true that previous 
to the enactment of the statute, 7 Geo. V. 1910, eh. 52, the 
architect's name does not appear in the category of those who were 
required to register. The respondent urges that his right of privilege 
was not affected by the last mentioned statute. There is no 
doubt the statute 7 Geo. V. 1910, ch. 52, was a repealing statute. 
See sec. 11, R.S.Q. 1909.

Admitting the existence at one time of the respondent's 
privilege after the enactment of the new law, I believe that in 
order to exercise that privilege he should comply with the registra­
tion requirements of the statute 7 Geo. V., ch. 52.

Upon the whole I am of opinion that the respondent’s privilege 
did not effectively exist as against the mis en cause s property on 
the date of the institution of the present action, and I should 
reverse the judgment.

Judgment:—Seeing that the respondent, an architect, claims 
to have a lien to the amount of $7,851 upon a property belonging 
to the appellant; that this property was sold on October 8, 1912, 
by the appellant to one Maher and that the latter immediately 
went to work to construct upon the land sold a building of ten 
stories; that in 1913, Maher not being able to continue the work 
because of financial difficulties, discontinued it and reconveyed the 
said property to the appellant Cook; that on July 31, 1913, Mahe t
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the then owner and Deakin, the contractor, in the presence of 
Archibald, the respondent, drew up certain agreements by which K. B.
the work was stopped; that if on March 1, 1914, Maher could not c<)(#K
find the funds necessary to continue the work the contractor ^Rrliîlltxl 
should receive an amount which had l>een fixed by the parties; 
that on March 1, 1914, Maher had not been able, by reason of his 0reem,bleld 
financial difficulties, to continue the work which from that time 
was considered as ended; that Archibald, the architect, could not 
register his architect’s lien, neither on December 10, 1910, nor in 
April, 1917, more than 30 days after the work was considered to be 
at an end; that the judgment which declared that the lien existed 
is not well founded; maintains the appeal, sets aside and annuls 
the judgment of the Superior Court and proceeding to render the 
judgment which should have been rendered, dismisses the action 
of the respondent with costs as well in the Superior Court as in 
appeal. Appeal allowed.

McLEOD v. THE NEWS Co.
Kova Scotia Supreme Court, Harris, C.J., Russell, J., Ritchie, E.J., and

N. S.

s. c.vuurt, a air is, i .jiiusseu, J.,
Chisholm, J. December 4, 1920.

Costs (§ I—2c)—Judgment—Appeal—Admission by respondent that
VERDICT CANNOT HE SUSTAINED—FAILURE TO AGREE BY CONSENT.

On appeal by defendant in an action for libel, when the plaintiff 
admits that the verdict cannot be sustained, and the parties cannot 
agree to a consent order, the apjiellant will have the costs of motion for 
new trial and printing exifenses, but no brief or counsel fee.

Motion on behalf of defendant to set aside the verdict for Statement, 
plaintiff in an action claiming damages for libel, and for a new 
trial. Counsel for plaintiff admitted that the verdict could not be 
sustained and assented to a new trial being ordered, costs to be 
costs in the cause. The question of costs was reserved.

C. W. Lane, K.C., and J. B. Kenny, for appellant.
H’. C. McDonald, for respondent.
The judgment of the Court was delivered by
Hakris, C. J.:—It is admitted that the verdict must be set Harris.c.j. 

aside and a new trial granted. The only question is as to the 
"ne,Si There were letters written by the solicitors looking to a 

ent order setting aside the verdict, but the plaintiff's solicitor 
cd too little and the defendant's solicitor asked too much
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N. S. and so the cast* was printed-—or rather the balance of it was
8. C. thereafter printed—part of it had already been done—and when

McLeod the case was reached on the docket the plaintiff admitted that lie

The
News Co.

could not uphold his verdict.
Under these circumstances we think the defendant must have

Harris, C.J. the costs of the motion for a new trial including the costs of printing, 
etc., but there will be no allowance for brief or counsel fee.

Judgment accordingly.

CAN. THE WOLFE Co. v. THE KING.

Ex. C. Exchequer Court of Canada, Audette, J. January 5, 1921.
Public work (§IV—65)—Negligence—Loss by fire communicated to 

adjoining building—Exchequer Court Act, R.8.C., 1906, ch. 
140—“Public work,” definition—Burden of proof—Inter­
pretation OF STATUTES.

In the absence of any definition of a “public work” in the Exchequer 
Court Act, the phrase as used in sec. 20 thereof must be construed in 
its plain and literal meaning, and its construction should not be governed 
by any definition in any Act of the Parliament of Canada, the intendment 
of which was to limit the meaning of the phrase to the operation of the 
particular Act.

The phrase “public work” appearing in the Public Works Act, It.S ( '.. 
1906, ch. 39, and in the Expropriation Act, R.8.C., 1906, ch. 143, should 
not be construed to include a building occupied under the circun Manet* 
peculiar to this case, namely : A building, part of which was used and 
rented as a recruiting station by the Department of Militia and Defence, 
and solely under its control with the right to vacate at any time upon 
giving 14 days’ notice, and over which the Public Works Department had 
no control.

The fact that a fire takes place is not of itself evidence of negligence, 
its occurrence being quite consistent with due care having been taken; 
there must be some affirmative evidence of negligence, or of some fact 
from which a proper inference may be drawn.

Where the burden of proof is upon the suppliant and it fails to shew 
that the fire is the result of negligence on the part of some officer or 
servant of the Crown while acting within the scope of his duties or employ­
ment, the petition cannot be entertained.

Semble: That while the phrase “public work” as used in the Public 
Works Act and the Expropriation Act, means property vested in and 
belonging to Canada, yet all classes of property belonging to Canada are 
not necessarily public works.

Statement. Petition ok right for damages to a stock of merchandise 
arising from fire alleged to have lieen caused by the negligence of 
an officer or servant of the Crown.

A. E. Fripp, K.C., for suppliant. W. I). Hogg, K.C., for

Audette, J.
respondent.

Avdktte, J.:—The suppliant, by his petition of right. seeks to 
recover the sum of $23,245.85, as representing the value of his
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stock-in-trade destroyed by fire, on December 13, 1917, under ( ANi 
the following eireumstanees : Ex.C.

On March 5, 1916, the Department of Militia and Defence t„k 
rented, from A. E. Rea & Co., the Arcade building, at 194 Sparks ^ °-
St., as a recruiting station for soldiers, at $200 a month, with the The Kino 
right to vacate at any time upon giving 14 day’s notice. There Aud«*tte. j. 
was no formal lease with covenants subscribed between the 
parties. The contract between the parties, such as it is, is evi­
denced by Exs. 1 and 4. While the building was so occupied it was 
destroyed by fire on the night of December 12 to 13, 1917, as well 
as the adjoining building to the west which was occupied under 
tenancy by the suppliant who was carrying on therein the business 
of milliner and furrier. He now sues for the value of his stock- 
in-trade then destroyed and which he estimates at the sum of 
823,245.85.

It is well to note, however, that by Ex. 1, A. E. Rea Co., Ltd., 
offered to rent for $200 a month, the premises which the recruiting 
station then occupied, and that is the <jrouml floor ami the basement, 
and further that only these two stories were so occupied. The 
upixT stories would not appear to have been covered by such 
offer and were not in the mind of the owner.

The question of the quantum of damages is, by agreement of all 
concerned, left over until the question of liability has been deter­
mined.

The action in its very essence is grounded on negligence and 
sounds in tort. In such a case there is no liability on the part 
of the Crown, unless it is made so liable by statute. To succeed 
the suppliant must therefore bring his case within the ambit of 
sec. 29 of the Exchequer Court Act, R.S.C. 1906, ch. 140, as 
amended, by 7-8 Geo. V. 1917, ch. 23, sec 2, whereby sub-sec.
(c) of said sec. 20 now reads as follows:

(c) Every claim against the Crown arising out of any death or injury to 
the person or to property resulting from the negligence of any officer or servant 
of the Crown while acting within the scope of his duties or employment upon 
any public work.

In approaching the consideration of the case, and in view of a 
long series of decisions upon the statute as it stood before the 
amendment, it is well to bear in mind the amendment of sub-sec.
(f) above mentioned, which came into force on August 29. 1917; 
and further, that the injury to this property resulting from the
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fire took place on December 13, 1917. A numlx*r of decisions 
upon the former state of the law, which established the rule that 
to create liability the injury had to Ik* sustained on the pubiic 
work, are not now applicable.

Moreover, under the decision in Piggott v. The King (19b. , 
32 D.L.K. 461, 53 Can. S.C.R. 626, which is a case decided under 
the law as it existed prior to 1917, it was established that such a 
claim as the present could not Ik* sustained under paras, (a) and 
(b) of sec. 20. It was decided there that these two paragraphs 
dealt with the question of compensation and not damages, and 
that, as stated by Fitzpatrick, C.J. (32 D.L.R. at 462), “compen­
sation is the indemnity which the statute provides to the owner of 
lands which are compulsorily taken in, or injuriously affected by, 
the exercise of statutory' powers.”

Does the case come under sub-sec. (c) of sec. 20, as amended 
in 7-8 Geo. V. 1917, ch. 23?

To bring this case within the provisions of sub-sec. (r), as 
amended in 1917, the injury to property must result from the 
negligence of any officer or serrant of the Crown while acting within 
the scope of his duties or employment upon any public work. In 
other words, the three following requirements are necessary: 
1. A public work ; 2. Negligence of the Crown officer thereon; 
3. The injury must Ik? the result of such negligence.

Now’ it is contended at Bar, on liehalf of the suppliant, that the 
Arcade building was a public work while rented and occupied by the 
Crown as a recruiting station for soldiers, and that the officers 
in charge were guilty of negligence in, inter alia, building small 
beaver board partitions and in placing stoves, called Quelle 
heaters, close to the same, and furthermore in not keeping a w atch­
man or caretaker over night in the building.

The first question to answrer is whether or not this recruiting 
station, under the circumstances, was a “public work” of the 
Dominion of Canada.

There is no description or definition of a “public work” in the 
Exchequer Court Act which provides for the liability above 
mentioned under this amended sec. 20.

On t)chalf of the suppliant it is then contended that for the 
determination of what is a “public work,” reference should Ik* liad 
to the Public Works Act R.S.C. 1906, ch. 39, sub-sec. (c) of sec.
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3 thereof which reads as follows: “(c) public work or " works 
means and includes any work or property under the control of the 
Minister.” This section, however, must he read conjointly with 
secs. 9 and 10 of this Act. Section 9 especially qualifies and 
determines what is to 1h* under the control and management of 
the Minister by stating: “The Minister shall have the management, 
charge and direction of the following properties belonging to Canada 
&c.” That is, he is to have the control of properties belonging to 
Canada. That is as a condition precedent the property must 
belong to ( anada.

Then see. 10, sub-sec. (c), enacts that :
Nothing in the lust preceding section shall be deemed to confer upon the 

Minister the management, charge or direct ion of such public works as are . . .
(r) by or under the authority of thus Art or any other Act of the Parliament 

of Canada, jdaced under the control and management of any other Minister or 
Department.

Now, it has been established by the evidence that the Arcade 
building used as a recruiting station in 1917, was not at any time 
under the control and superintendence of the Public Works 
Department which had nothing whatever to do with it, and that 
the Department of Militia and Defence, acting either under the 
War Measures Act, 5 (ïeo. V. 1914, ch. 2, or under sec. 8 of the 
Militia Act, R.S.C. 1906, ch. 41, had full control over it.

Therefore, it results that the Public Works Act becomes and is 
of no help for the determination of the question as to whether 
these premises were or were not a “public work” within the meaning 
of the Exchequer Court Act.

Sub-section (d) of sec. 2 of the Expropriation Act, R.S.C. 1906. 
ch. 143, enacts the following definition of a 1 " work,” viz:

(</) “Public work” or “public works” menus and includes the d 
hydraulic works, hydraulic privileges, harbours, wharfs, piers, docks and works 
for improving the navigation of any water, the lighthouses and beacons, the 
slides, dams, piers, booms and other works for facilitating the transmission of 
timber, the roads and bridges, the public buildings, the telegraph lines, 
Government railways, canals, locks, dry-docks, fortifications and other works 
of defence, and all other property, which now belong to Canada, and also the 
works and properties acquired, constructed, extended, enlarged, repaired or 
improved at the expense of Canada, or for the acquisition, construction, 
repairing, extending, enlarging, or improving of which any public moneys are 
voted and appropriated by Parliament, and every work required for any such 
puriKf.se, but not any work for which money is appropriated as a subsidy only.

This definition, however, again applies to the Expropriation 
Act, and the question now before the Court is not one involving 
the doctrine of eminent domain.
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However, it would seem to primarily result from this that a 
‘‘public work” of Canada, would l>e a property vested in ami 
belonging to Canada. The jurisprudence upon this point has

Audntte, J. l>een quite extensive, and I desire now to cite the most apposite 
decisions upon the question.

In the case of The City of Quebec v. The Queen (1894), 24 Can. 
S.C.R. 420, a case that had to deal with injury to jiersons under 
sec. 20 (then sec. 16) of the Exchequer Court Act, it was held that 
the rock, or land upon which the citadel was constructed, although 
owned by the Crown, was not a “public work.” Taschereau. J., 
there said at p. 448: “The rock upon which the citadel of Quebec 
rests is not, in my opinion, a public work or a work at all within the 
meaning of the statute.”

Burbidge, J., in Macdonald v. The King (1906), 10 Can. Ex. .'IVI, 
adopted that view and citing the language aliove mentioned, says:

The rock on which the citadel of Quebec rests, is not a public work. or a 
work at all within the meaning of the statute, though it was undoubtedly at 
the time public property vested in the Crown in the right of the Dominion, 
and he adcis (p. 398) :

The fact that certain property is vested in the Crown in the right of the 
Dominion is not, it appears, conclusive of the question as to whether such 
property is a public work or not within the meaning of the statute. It con­
stitutes, however, in each case an inqxirtant consideration and a matter 
always to be borne in mind.

Then, at p. 399:
The fact is that there is no ground for any contention that the place 

where the accident happened was a public work within the meaning of the 
statute because public money hid been there expended, etc. In that respect 
it is not so strong a case as that of The Hamburg American Packet Co. v. The 
King (1901), 7 Can. Ex. 150; affirmed (1902), 33 Can. S.C.R. 252, where it 
was held that the channel of the River Rt. Lawrence, near Cap a La Roche, 
between Montreal and Quebec was not a “public work”—after spending money 
in widening and deepening it, and notwithstanding that sub-sec. (a) of sec. 9 
of the Public Works Act places under the control of the Minister “works for 
improving the navigation of any water.”

In Larose v. The King (1900), 0 Can. Ex. 425; affirmed 11901), 
31 Can. S.C.R. 200, at p. 208 Taschereau, J., says:

The property occupied by this range had been leased by the Government 
from . . . under authority of an order . . . The Judge of the
Exchequer Court dismissed the action upon the ground that the rifle range 
was not a public work within the meaning of that term as used in the Exchequer 
Court Act.
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In Brou n v. The Queen (1892), 3 Can. Ex. 79, Burbidge J., 
hohl that a fish-way in a mill dam constructed by and at the 
expense of the Crown, was not a public work within the meaning 
of the Exchequer Court Act.

In the case of Paul v. The King (1906), 38 ('an. S.C.R. 126, it 
was held that a Government steam-tug and a scow, its tow, 
working in conjunction with a Government dredge, and which 
caused a collision, while engaged in improving the ship channel 
of the St. Lawrence, was not a public work. Yet it must not he 
overlooked that sec. 9 of the Pul)lic Works Act, R.S.C. 1906, ch. 39, 
read with sub-sec. (c) of sec. 3 thereof, places under the control 
of the Minister, bringing them under the class defined by sec. 3, 
“vessels, dredges, scows, tools, implements and machinery for 
the improvement of navigation . . . and works for improving the 
navigation of any water.” (See sec. 9 (a).]

In Coleman v. The King (1918), 44 D.L.R. 675, at p. 678, 18 
Can. Ex. 268, Audette J., says:

Sir Louis Davies, J., [now Chief Justice), commenting upon this expression 
"public work,” in the Paul case, 38 Can. S.C.R. 126, said, at 131: “To hold 
the Crown liable in this case of collision for injuries to the suppliant's steamer 
arising out of the collision, we would he obliged to construe the words of the 
section so as to embrace injuries caused by the negligence of the Crown's 
officials nut as limited by the statute ‘on any public work,' but in the carrying 
on of any operations for the improvement of the navigation of public harbours 
or rivers. In other words, we would lie obliged to hold that all operations for 
the dredging of these harbours or rivers or the improvement of navigation, 
and all analogous operations carried on by the Government were either in 
themselves public works, which needs, 1 think, only to be stated to refute 
the argument, or to hold that the instruments by or through which the 
operations were carried on were such public works.

If we were to uphold the latter contention I would find great difficulty 
in acceding to the distinction drawn by Burbidge, J., between the dredge 
which dug up the mud while so engaged and the tug which carried it to the 
dumping ground while so engaged. Both dredge and tug are alike engaged in 
one operation, one in excavating the material and the other in carrying it away.

But even if we could find reasons to justify such a distinction, which I 
frankly say 1 cannot ... 1 think a careful and reasonable construction 
of the clause 16 (now 20) (c) must lead to the conclusion that the public works 
mentioned in it . . . are public works of some definite area, as distinct 
from those nitrations undertaken by the Government for the improvement of 
navigation or analogous purposes, not confined to any definite area of physical 
work or structure.

In Montgomery v. The King (1915), 15 Can. Ex. 374, following 
the views expressed by the Judges of the Supreme Court of Canada 
in the case of Paul v. The King, 38 Can. S.C.R. 126, it was held
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that a dredge belonging to the Dominion Government is not a 
“publie work” within the meaning of see. 20 (c) of the Exchequer 
Court Act.

In the recent case of La Compagnie Generale D'Entn-prim 
Publiques v. The King (1917), 44 D.L.R. 459, at p. 402, 57 Can. 
S.C.R. 527, Anglin, J., speaking of sec. 20 of the Exchequer Court 
Act, said :

It dot's not eeem to me to involve any undue straining of the language 
of the statute to hold that it covers a claim for injury to property so 
employed. “Public work” may, and I think should, be read as meaning not 
merely some building or other erection or structure belonging to the public, 
but any operations undertaken by or on behalf of t he Government in consi Hid­
ing, repairing or maintaining public property.

In Courteau v. The King (1915), 41 D.L.R. 415, 17 Can Ex. 
352, it was held that an injury suffered while taking a Crown 
vessel on launchways owned and operated by a company on land 
leased from the Crown is not an injury happening on “a public 
work” of Canada—although the vessel was living hauled at the 
cost of the Government and upon the latter making all the 
necessary repairs to tin- launch-ways for that purpose.

The case of The King v. Lefrancois (1908), 40 ('an. S.C.R. 431. 
was cited at Bar by the suppliant, but that case has no application 
because it deals with the Intercolonial Railway which has 1 een 
made and declared ‘‘a public work of Canada” by a special statute. 
R.S.C. 1906, eh. 36, sec. 55.

Therefore, in the light of the statutes and the long series of 
decisions above referred to, I have come to the conclusion that it 
would be doing violence both to the English language and to 
common sense to hold that the Arcade building was a public 
work of Canada, while the basement and ground floor thereof were 
occupied by the Militia Department as a recruiting station for 
soldiers under an agreement to vacate at any time upon giving 14 
days’ notice. It was neither in law or fact a public work. To 
avoid a reductio ad absurdum it must be found that it was at no 
time the intendment or intention of the Parliament of Canada, 
in enacting the statutes above referred to, any mon* to make a 
public work of this building under the circumstances of the case, 
than it was to make of a pick or shovel belonging to the Crown 
a public work, because the word “tools” is comprised in the 
nomenclature to be found in sec. 9 of the Public Works Act,
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R.S.C. 1906, eh. 39, which, as I have already said, must Ik* read 
conjointly with sec. 3 of the same Act. Finding otherwise would 
he for the Court to overlook and disregard the "true intent, meaning 
and spirit” (Interpretation Act, R.S.C. 1900 ch. 1, sec. 15), of the 
lege enacted by Parliament.

The words “public work” " ' sec. 20 of the Exchequer
Court Act, R.S.C. 1900, eh. 140, must be taken to be used as verily 
contemplating a public work in truth and in reality, and not that 
which is mentioned in the Public Works Act, R.S.C. 1906,ch.39, 
or in the Expropriation Act, R.S.C. 1906, ch. 143, for the purposes 
of each Act. Moreover, each definition given in these two Acts 
is prefaced by the words: “In this Act, unless the context otherwise 
requires,” that is to say, it is limited to each Act. Indeed for the 
purposes of each Act that definition is obviously accent able, 
because it is used, so to speak, as a key to what comes within the 
ambit or provision of each Act. However, it d<xis not follow that 
it can he accepted as a general definition in all cases. It is not 
because a desk and chair belong to and are used in the Department 
of Public Works that it must therefore l.e construed as a public 
work, any more than the same furniture, the property of the 
Department of Militia, can be called military works, military 
engines.

The (Town’s liability cannot be enlarged except by express 
words or necessary implication—City of Quebec v. The Queen 
(1891), 2 Can. Ex. 252—and all properties belonging to the Crown 
arc not necessarily public works.

While desirous of doing justice between the parties, I see no 
reason to condemn the Crown because it is the Crown and thereby 
mulct His Majesty’s liege subjects with large damages.

Why should we depart from the general and plain meaning of 
these specific words “public work,” which are of a common and 
dominant feature, to endeavour, for the convenience of a case, to 
extend to them a meaning which, to every one, would appear so 
strained as to amount to an absurdity on its very face?

Where a statutory definition is found in an Act and that it is 
«aid to apply to that Act, it is well to reineml or that it is not a 
legal definition forming part of the law of Modes and Persians and 
that whenever such defined words are met outside of that Act,
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it does not necessarily carry the meaning assigned to it by that 
special statute.

Moreover, as above mentioned, the trend of decisions in our 
Courts upon these very words suggests a decision more in harmony 
with such a view.

Having found that the Arcade building was not a public work 
of Canada, it might be thought unnecessary to go into the question 
of negligence. Howexer, for the better understanding of the case, 
as a whole, it is considered advisable to pass also upon that ques­
tion.

The Militia Department, at the time of the fire, occupied tin- 
ground floor and the basement of the Arcade building, which, 
entering from Sparks St., presented a large door in the centre and 
two large display window s on each side.

On coming in at the front from Sparks St., there was an open 
space of about 40 ft. followed by several rooms partitioned off. 
Then, as described by Major Woodside, from about the centre of 
the building, travelling south towards Queen St., we enter upon tin 
rear portion of the building, occupied by the medical men, which 
was partitioned in small stalls between 6 by 8 ft. and 8 by 8 ft., 
with a table and stove in some of them.

The place was heated by stoves called Quebec heaters. Wit­
ness Woodside testified there were six or seven stoves, and wit « 
Sewell said 9 or more. There was a central fire or furnace in tic 
building, but, for one reason or another, It was not being use’ it 
was not in good repair, said witness Woodside.

The south-east comer of the building, on Queen St., deserve-: 
some sjrecial mention, in view of the testimony of the chief of tie 
fire brigade, the fire inspector, and witness Sewell. ( >n cut mi: 
the building from Queen St., there is also a door in the centre and 
display windows on each side, and on co ning inside there vas a 
hallway, and to the right hand side a beaver board partition wit: 
a door in it leading into one of these sn ail rooms, with leaver 
board partitions on the north and the west. The main wall of 
the building formed the eastern side of that room and the window 
the southern end. In that room, with two sides of heaver l oan 
as above described, there was a large “Quebec heater which stool 
near the partition against the window—about one foot away
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from the partition,” as stated by witness Sewell, and 2 ft. as said 
by witness Lattimer.

Major Woodside, who was in charge and command of the 
building at the time of the fire, says the “stoves were placed too " OL^E ^°- 
close to the iiartition to suit me.” However, he was in charge The King. 

and adds he had everything in his power to avoid any danger. He Audette. j. 

contends that notwithstanding he was in charge that he did not 
place the stoves in the building, that he did not interfere w ith the 
Medical Board’s work who laid them out to suit themselves.
While he said he did not interfere with the medical gentlemen, 
he did not let them do as they liked. He had stoves mot'ed when 
they were placed too close to jtartitions, and asked the contractor 
to place metal l»ehind. Witness Sewell said he knew of 2 stoves 
around which there was tin to protect the partition.

Major Woodside thought the place was a fire-trap and com­
plained about it twice to the officer in charge of the district, at 
Kingston—once to the Public Works Department, and once to 
the inspector of fires at Ottawa. And he adds, he received no 
answer from Kingston, and is it to l>e wondered at? Surely, he 
was himself in charge—he was the better judge as to whether or 
not these stoves were not in a proper place, and the Kingston 
people would not probably, and rightly so, be jiestered with such 
petty questions wiiich should come within the absolute scope 
of the officer in charge. If he had the courage of his opinion, he 
should have attended to it himself. Too much scorns to have 
been made of these details.

Now, as many as 200 men or soldiers were passed by the 
doctors some days, and although smoking was not legally allowed, 
says witness W oodside, these men were smoking cigarettes, and 
this is an important point to be borne in mind.

Coming to the question of the engagement of the caretaker 
Sewell, which was made by Major Woodside, the Major contends 
that Sewell’s duties were to attend to the firing of the stoves, and 
that he was to remain in and guard the building at night. ( )n the 
other hand. Sewell contends that he did not accept the occupation 
of watchman, but that his duties, as assigned to him by Major 
Woodside, were to look after the heaters, clean the offices at night 
when the doctors were through with their work and nothing 
else; but that he wras not to stay there over night, that at the time 
of his engagement nothing was said about his staying over night.
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On the night of the fire, after clearing up and attending to his 
stoves he left for his home somewhere around midnight, and says 
that nothing was then different from any other night.

Constable Coombs, who was on duty on Sparks St., noticed 
the fire somewhere around 3.40 to 3.45 in the morning of the 13th, 
when he found the front part of the ground floor of the Arcade 
building on Queen St. was on fire and he gave the alarm. At that 
time no other building on Queen St. was on tire, and he did not go 
to Sparks St. at the time.

Constable Feeny, who was on duty on Rank St., noticed the 
fire also at about 3.45 a.m. on the 13th, and says that when he 
arrived the fire was flaming out of the ground floor windows on 
Queen St.—the bottom story, as he puts it, was on fire—and alout 
a quarter of an hour afterwards the fire had spread on each side 
of the building on Queen St.

We also had the evidence of Chief Graham, who testified lu- 
reaehed the place about three minutes after the alarm had been 
given, and on arrival found that the Arcade building alone was on 
tire, and that the fire had then reached the fourth story of the 
building.

Then he went to Sparks St. and ascertained the fire was still 
only in the Arcade, and that afterwards the Wolfe and bowers 
Building, on the western side of the Arcade, took fire from behind.

The chief offers as his opinion and belief that the fire originated 
on Queen St., on the south-east comer of the building, but adds 
he does not know the origin of the tiro. It is his surmise.

Witness Lattimer, the fire insect or, was heard, and he testified 
he had been in the building 4 days before the fire, and d< scribed 
the condition of the building and found fault, among other things, 
with the basement of the building where there was rubbish, 
cotton and showcases—but there was no tire and no stove in the 
basement. His surmise of the fire, sharing the chief's view, is 
that the fire originated in the south-east comer of the building 
on Queen St. on account of the stove being too close to the window 
sill—only two feet—but a stove per se is not defective, and them 
is no evidence that any of these stoves were defective.

However, the inspector further testified that after the fire 
was over, the floor where that stove stood, in the south-east 
comer, was not burnt—“that part of the floor was all light and
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ding to his 1 
aivl says 1

the woodwork around there was there still. The* woodwork, 
excepting a piece of the ledge of the window, was intact.” Ex. C.

Now, under these circumstances, and with the above evidence t„k

t., noticed 1
f tin
lie Arcade 1 
u At that I 
did not gu I

can it lie found that the fire resulted from the negligence of any Wolfe Co. 
officer or servant of the Crown while acting within the seojie of his The Kino. 

duties or employment upon the premises? AudvttT, j
Would it lie reasonable to jump at a conclusion based upon the 

mere conjecture of the chief of the fire brigade and the inspector, 
and find that the stove in the south-east comer of the building,

tot iced the 1 
,t when he 1 
indows on 1 
-and about 1 
i each side 1

on Queen St., did set the fire, when it was placed at two feet 
distance from the partition and that when after the fire is over 
the floor and the woodwork around the stove is still intact, with 
only a small portion of the ledge of the window lining burnt?

Asking the question is answering it.
Had Sewell been in the building on that night, would the fire

testified he 1 
t had lteen 1 
one was on 1 
ory of the 1

have been avoided? The answer again can only amount to a 
mere conjecture. It might and it might not. Fires in a number 
of cases occur every day in buildings where there are caretakers 
or watchmen, and even in homes where whole families sleep. He 

| might perhaps or perhaps not have headed the constable in giving
re was still 1 
ltd l’owcrs I 
ii behind.
* originated 1
Ç, but adds 1

I the alarm.
The fact that the fire took place is not of itself evidence of 

negligence, because its occurrence is quite consistent with due
1 care having been taken. To find negligence under the cireum- 
l stances, there must be some affirmative evidence of negligence,
I or of some fact from which a forcible inference of negligence may

he testified 1 
:1 dt'scrilied 1 
liter things. 1 
is rubbish. I 
itove in the 1 
f’s view, is 1 
Ite building 1 
tin1 window I 
, and there 1

I be drawn. The conjectures or surmises built in this case are too
1 aleatory and uncertain.

We are told that as many as 200 men were passed in a day by
I the doctors, and that smoking was not stopped. There is as
I much possibility or probability that the fire might have originated
I from a stub of a cigar, or from a cigarette thrown somewhere in a
I comer, as is customary' especially with an irresponsible class of
1 young men, and that the fire had started even in day time and was
I smouldering for quite a while before spreading out. That pos- 
I ability or probability is just as fair an inference as the other

er the tire 1 
south-east 1 

11 right ami 1

i conjecture that the fire W’ould have originated from stoves that
1 had been there for months and had given perfect and entire
1 satisfaction.
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Or again, the fire might have originated from the wiring for 
the electric light or otherwise. There is no knowing. It was 
an accidental fin* and no one knows how it started.

The burden of proving negligence was upon the suppliant 
who has failed to do so.

Under the circumstances I am unable to find negligence as 
required by the statute.

There will lx* judgment finding that the suppliant is not entitled 
to the relief sought by his petition of right.

Judgment accordingly.

OTTAWA VALLEY R. Co. v. CENTRAL R. Co.

Quebec King's Bench, Lamothe, C.J., Lavergne, Carroll, Pelletier and Martin, JJ. 
June 26, 1919.

Courts (§ III—196)—Exchequer Court—Jurisdiction—Railways pass­
ing BEYOND LIMITS OF A PROVINCE—RAILWAYS WITH DOMINION 
CHARTERS SITUATED EXCLUSIVELY IN PROVINCE—CONCURRENT 
JURISDICTION OF SUPERIOR COURT.

The Exchequer Court has jurisdiction respecting every railway company 
which passes beyond the limits of a Province, and which othc__ __irm_.____ w..... ................ ............... ........,___ ___i ot herwise owes
its existence to the legislative power of the Dominion of Canada, but in 
case of a railway exclusively situated within the limits of the Province of 
Quebec, which has received its charter from the Federal Parlé-ment,the 
jurisdiction of the Superior Court of Quebec has not been taken away
by i........................ ................................. " 'by the Exchequer Court Act, R.8.C., 1906, ch. 140, and in such caws 
the Superior Court and the Exchequer Court have concurrent jurisdiction.

Appeal from the judgment of the Superior Court of (Quebec 
declaring that the Exchequer Court alone hail jurisdiction to 
appoint a receiver and authorise him to sell the rails, tics t 
accessories of a certain railway company. Reversed.

Hibbard, (Josselin and Moyse, for appellant.
Cook, Duff, Magee and Merrill, for respondent.

Lamothe, C.J.:—Article 171 Code of Civil Procedure docs not 
apply to litigation such as that submitted to us. The Superior { 
Court of this Province is not incompetent ratione materiœ.

Without wishing to define in what eases the Exchequer Court | 
of C anada can have exclusive jurisdiction and in what cases it 
can have jurisdiction concurrent with the Provincial Courts, I 
I can say that in the present ease the jurisdiction of the Exchequer 
Court depends upon a preliminary question: Is the company 
(the Central Railway Company) owner of the rails and other
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assets mentioned in the declaration? If it is not owner the 
iveeiver appointed to wind up this eomimny cannot claim any 
right as to them and the Court of Exchequer cannot authorise 
the receiver to sell these assets. This question is raised in the 
present litigation. The plaintiff, appellant, claims that the 
contract of sale lietween the two companies was never approved 
by the Board of Railway Commissioners, nor by the (lovemor- 
(leneral-in-Council. Without this double approval the sale 
remains without effect. This question should tie decided by the 
Courts of the place where the assets, the possession of which is 
contested, are found.

I am of opinion that the declinatory exception should have 
been dismissed.

The viewr that I take relieves me from the necessity of dis­
cussing the dismissal of the ease by the Exchequer Court. Is 
this dismissal allowed by the terms of art. 171 C.C.P.? Is the 
Exchequer Court which is a Federal Court one of the Courts by 
which this dismissal of the cause can be made? An interesting 
question from some points of view, a question upon which I 
express no opinion at present.

Carroll, J.:—The receiver wishes to sell these rails by virtue 
of n judgment of the Exchequer Court, dated September 10, 1918.

The order in question was evidently made pursuant to a con­
tract between the two companies, on October 18, 1911, by which 
the appellant sold its property as well as its rights and privileges 
to the respondent. This contract, however, was only to come 
into force after l>eing sanctioned by the Govemor-in-Council as 
provided in sec. 361 of the Railway Act, R.S.C. 1906, ch. 37.

This sanction should be preceded by the approval of the 
Board of Railway Commissioners, but permission to give effect 
to the contract was refused by the Board on March 17, 1919. 
Consequently this contract is mall}' without effect.

The Judge of the Exchequer Court when he made his order 
must have been under the impression that this sanction had been 
given or that it certainly would be given, because failing this 
sanction the order was without value as against the appellant 
company since Williamson was only appointed receiver for the 
respondent company.

In these circumstances this order appears to me to he void.
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The Court of first instance, however, sent back tin- nrurd 
to the Exchequer Court which would have jurisdiction if the 
contract hud hcen executed.

The Exchequer Court has jurisdiction respecting even- mil":.' 

company which passes beyond the limits of a Province and whirl, 

otherwise owes its existence to the legislative power of the 1’; . ,i- 
ment of Canada.

The two railways in question in this case have received il.-ir 

ros’X'ctive charters from the Federal Parliament, but if th« \ v 

both exclusively situated within the limits of the Province 
Quebec does it follow that the Su|x»rior Court has no jurisdh lim,1.'

The principle is that the general jurisdiction of the Su|ieiinr 

Court can only lx» taken away by an express provision or by t' 
establishment of a new tribunal whose jurisdiction would Ik* 
incompatible with that of the Superior Court.

There is a priori a repugnancy in the fact that two Courts, 
the one instituted by the Federal Parliament and tin* other the 
Sii|K*rior Court, should have jurisdiction over the same matter. 
However, when the Exchequer ('ourt Act, R.K.C. 190b, eh. 110, 
was passed, it was not intended to take away the competence of the 
Superior Court in matters over which that Court previously bad 
jurisdiction, and it was provided by sec. 28 as follows:—

Nothing in the two lust preceding sect ions contained shall affect the present 
jurisdiction of any Court of a Province in any such matters ns nfoivMid, 
affecting railways, or sections thereof, wholly within the Province, and the 
Su|M*rior Courte of a Province now |K>ssessing such jurisdiction shall continue 
as regards such railways and sections of railways to have concurrent juris­
diction with the Exchequer Court in all matters within the purview of this Art.

Did the legislature intend to reserve to the Superior Court 
matters exclusively of civil right, or also to give concurrent juris­
diction over all matters respecting railways?

In view of the provisions contained in sec. 28 of the Act, 
R.S.C. 1906, ch. 140, establishing the Exchequer Court, it apiiean 
to me evident that the concurrent jurisdiction is general. This 
solution will naturally involve some conflict whi n it is a question 
of administering these laws but they can l>e settled by agreement 
between the two Courts.

The respondent in this case tells us that the api allant 
acquiesced in the judgment of the Exchequer Court because it 
applied to the latter Court for rescission of the order concerning 
the sale of the rails.
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1 cannot see any acquiescence in this application. It can 
lie said that it was made to prevent a conflict of jurisdiction 
and to prevent the Exchequer Court from continuing these 
proceedings which, in the circumstances, would lie ultra vires.

I would maintain the appeal with costs.
Pelletier, J.:—The " claims that the plaintiff sold

and conveyed all its assets to it hut to make this sale and con­
veyance valid the approval of the Hailway Commission and of the 
(iovcrnor-in-Council was necessary.

It has been proved that so far from approving the conveyance 
in question the Railway Commission refused its approval.

The parties are then in the statu quo ante.
1 do not believe that our Code of Procedure ever intended to 

permit a Provincial Court to refer back a record to a Federal 
Court, and on this ground the judgment a quo would be erroneous.

However, I go much farther and believe that the Superior 
Court had, in the present case, e jurisdiction to decide
the question which is presented since it arises from effects 
exclusively situated within the limits of the Province of Quebec 
and, therefore, I believe that the declinatory exception should 
have been dismissed.

I would therefore reverse the judgment with costs.
Martin, J.:—The ('entrai Railway Co. of Canada was, by its 

incorporating Act and amendments, given power to lease or acquire 
from the appellant its property or to amalgamate the two com­
panies upon the approval of the shareholders of the companies 
and the sanction of the Governor-in-Council.

An agreement of sale between the two railway companies 
was made on October 18, 1911, in which it is recited that the 
appellant had agreed to sell to the Central Railway Co. and the 
latter had agreed to buy, the undertaking and railway of the 
appellant. The sanction of the Governor-in-Council to such sale 
was never obtained.

We are not called upon to decide the merits of this case on this 
issue and the interesting questions as to the effect of the agreement 
of sale without the sanction of the Governor-in-Council, whether 
or not the obligation to procure same was on the appellant and 
whether or not the appellant can invoke the absence of such 
sanction and keep the consideration, if any, it received, are all 
questions for future consideration and decision.
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The only question to lie decided on this issue is whether the 
Superior Court has jurisdiction to entertain a demand by the 
appellant, accompanied by conservatory attachment, to prevent 
the respondents from disposing of the rails and ties alleged to lie 
the property of the appellant, it apix*aring that William si « as 
receiver of the Central Hailway Co. of Canada is taking steps to 
sell these rails, ties and other material now on or adjacent to the 
right of way of the appellant company between St. Andrews and 
Lachute, in the Province of Quebec, in virtue of an order of the 
Exchequer Court of September 10, 1018.

No receiver has lx»en appointed to the appellant, and I fail 
to see how the Exchequer Court has exclusive or any jurisdiction 
over it or its property.

Counsel for the respondent says:—
It. is contrary to common sense that an insolvent railway operating or 

purporting to operate between the different Provinces of the Dominion 
should be subject to any jurisdiction other than that of the Dominion Courts. 
It is equally impossible to imagine that the receiver of such a railway property 
appointed and an officer of the Exchequer Court should not be subject to the 
orders of that Court.

That may l>e true as regards the Central Railway Co. of 
Canada and its receiver Williamson and as regards any property 
of that company, hut we are not here dealing with the property 
of the Central Railway Co. of Canada.

The appellant says it is its property and that it is not within 
or under the jurisdiction of the Exchequer Court at all. The extent 
of the jurisdiction of the Exchequer Court and the procedure 
therein are regulated by the Exchequer Court Act, R.S.C. 1906. 
eh. 140. It is a Court of Federal jurisdiction and it is doubtful if 
the Superior Court had any right to refer to that Court a case 
pending in the Superior Court.

I am of opinion that the Exchequer Court has no jurisdiction 
as regards the appellant’s claim and action and that the Superior 
Court has jurisdiction.

I would maintain the appeal and reverse the judgment of the 
Superior Court of March, 1919.

Judgment:—Seeing that upon the declinatory exception the 
Superior Court ordered the return of the record in this case to the 
Exchequer Court; and considering that by virtue of see. 28 of the 
Exchequer Court Act, R.S.C. 1906, ch. 140, the latter Court and
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the Superior Court have concurrent jurisdiction respecting rail­
ways, or branches of railways, exclusively situated in a Province 
and that the jurisdiction of the Superior Court of this Province 
has not been taken away, expressly or impliedly, by the said 
Exchequer Court Act;

Maintains the appeal, annuls the judgment which maintained 
the declinatory exception and rejects the said exception, the costs 
of this Court and those of the Superior Court to be paid by the 
respondents. Appeal allowed.

MAGER v. BAIRD RANCH AND Co. Ltd.
Munilolta Court of Appeal, Perdue, Cameron, Fullerton and

Dcnnistoun, JJ.A. January 7, 1921.
Sale (§ II C—35)—Of tractor—Action to recover price—Written

WARRANTY—FAILURE OF MACHINE TO COMPLY WITH—VERBAL
WARRANTY—EFFECT OF—MEASURE OF DAMAGE FOR BREACH—
Rights of assignee of lien note.

Where a sales order for the sale of a tractor and a written warranty 
published by the makers of the machine both declare in explicit terms 
that there is no other warranty or guaranty than the ones in writing, 
no effect can be given by the Court to a verbal warranty given by the 
sales agent, at the time the sales order is signed.

On proof that the machine did not comply with the written warranties 
the Court held that the purchaser was entitled to set off the difference 
between the value of the tractor, after certain parts had been replaced 
by the vendor, and its value if it had complied with the warranties.

[Mayer v. Baird Ranch and Co. (1919.), 48 D.I..R. 724, affirmed ; Case 
Threshing Machine Co. v. Mitten (1919), 49 D.L.Il. 30, followed.]

Appeal by plaintiff from the judgment of the King's Pencil 
(1919), 48 D.L.R. 724, in an action to recover the balance of the 
purchase price of a Cleveland tractor. Affirmed.

A. C. Campbell, for appellant.
F. M. Burbidge, K.C., for respondent.
The judgment of the Court was delivered by 
Fullerton, J.A.:—The plaintiff sues as assignee of a certain 

lien note or agreement dated March 30, 1918, under the terms of 
which the defendant promised to pay to Guilbaults, Ltd., the sum 
of $750 at their office in St. Boniface, with interest at 8% per 
annum till due, and 10% per annum after due till paid. This lien 
note was given in settlement of the balance due on a Cleveland 
tractor purchased by the defendant company from Guilbaults, 
Ltd., on March 26, 1918, for the price or sum of $1,500.

The sale was arranged on March 26 between Victor Guilbault,
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the president of the (luilbaults, Ltd., and S. (ï. Hail'd, the president 
of the Baird Ranch and Co., Ltd. Baird, on behalf of his company, 
on that date signed a sales order anti also a lien note for $750 in 
favour of (luilliaults, Ltd., the agreement being that a new lion 
note for $750 was to be subsequently signed by the defendant 
company and guaranteed by the defendant Klsie K. Baird, and 
delivered to (luilbaults, Ltd., in the place of the note signed on 
March 20.

This arrangement was subsequently carried out and tin* lien 
note sued on herein was substituted for that of March 20. Those 
facts are set up in the statement of claim.

In para. 3 of their defence the defendant company allege that 
the sale was conditional on the tractor lieing able to pull three 
ploughs and to do such other work as the defendant company in 
farm operations required to Ik* done, that it was agreed that the 
defendant company would deposit $775 in cash ami sign :i mite 
for $775 in favour of (luilbaults, Ltd., and the latter would deliver 
a Cleveland tractor which (luilbaults, Ltd., warranted would pull 
three ploughs and do such other work as the defendant company 
required to the entire satisfaction of the defendant company, and 
that if the tractor so delivered did not fulfil the warranty and 
conditions on which it was delivered, then (luilbaults, Ltd., would 
take the tractor back and refund the $775 already paid ami return 
the note given for $775 on the delivery' of the* tractor.

Paragraph 4 alleges that the tractor delivered did not fulfil the 
warranty and the defendant company notified (luilbaults, Ltd., of 
the fact and demanded a return of the cash payment of $750 and 
the return of the note sued on. The relief claimed is to set off 
against the plaintiff’s claim:

(a) Low of time of the defendants in endeavouring to make 
the tractor work, $300; (b) I.osa of profit on land which would have 
l>een put in crop had the tractor fulfilled the warranty and con­
ditions upon which it was delivered, $1,000; (c) Moneys exjionded 
in connection with repairs on said tractor and loss of time in con­
nection therewith, $100.

The plaintiff filed a reply in which in answer to paras. 3 and 4 
of the defence he sets out the clause in the Bales order which 
provides that the tractor is subject only to the warranty published 
by the Cleveland Tractor Co., and that no other warranty is given
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and says that the defendants are not entitled at law to eontmdict 
such writing.

On these pleadings the parties went down to trial. It will he 
observed that the defendants make no reference to the warranty 
contained in the written order for the tractor but rest their whole 
case on a verbal undertaking alleged to have been given by Victor 
Guilhault on the day the sales order was signed. The plaintiff, 
as part of his ease, put in the sales order which contains the fol­
lowing provisions :—

It is understood that the tractor above ordered is subject only to the 
warranty published by The Cleveland Tractor C-ompuny, and that no other 
warranty or guaranty is or will be given, and that there is no understanding 
or agreement whatsoever between the undersigned and (luilbaults Limited 
or its dealers with respect to the above order, except such as are embraced in 
the terms therein.

The warranty indorsed on the back of the order reads as 
follows:—

Warranty.
The Company warrants the tractors to be well made and of good material 

and to do good and serviceable work if properly adjusted and operated by a 
competent person.

The Company guarantees its tractors against defective material and will 
replace F.O.B. cars, Euclid, Ohio, within a period of sixty days from date 
of sale any portion shewing manifest defects, provided such defective parts 
are returned to the factory of The Cleveland Tractor Company at Euclid, 
Ohio, charges prepaid, properly tagged, etc.

No dealer of the Company has any authority to alter or to add to the 
above warranty and agreement, or to waive compliance therewith at any 
time and the purchaser understands and agrees that there are no oral implied 
warranties.

S. (I. Baird, who was called at the trial by the defendants, 
deposed to the verbal agreement made with Victor on
the day the sales order was signed substantially as set out in the 
third paragraph of the defence. Victor Guilbault, who was 
called by the plaintiff, did not contradict Baird's evidence in any 
material particular.

Curran, J., found (1010), 48 D.L.R. 724, at 727:—
“That the tractor did not answer or fulfil the representations 

or verbal warranties given by Victor Guilbault to Baird at the 
time of the sale ... ; that the tractor did not answer or
fulfil the warranty published by the Cleveland Tractor Co., 
printed upon the back of the sales order”; and (p. 720), that the 
consequential damages suffered by the defendant company “due
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to the broach of warranty far exceeds the value or cost of the 
tractor itself.”

After pointing out the difficulty he has in giving effect to his 
findings owing to the failure of the defendants to plead the written 
warranty and its breach he proceeds (p. 729):—

The two warranties, one verbal and one written, cannot stand together. 
The writing must prevail . . . An amendment to the statement of defence 
setting tip the written warranty and its breach, followed by loss and injury to 
the defendant company should in my opinion have been pleaded, and is neces­
sary to enable me to do just ice in t his case.

He gave judgment against the defendants for the sum of 8775, 
with interest at 5% since the first day of November, 1918, and 
finds the defendant company entitled upon its set-off to judgment 
against the plaintiff for an amount equal to the plaintiff’s claim 
with interest.

I think Curran, J., was right in refusing to give effect to the 
verbal warranty.

In Case Threshing Machine Co. v. Mitten (1919), 49 D.L.R. 30, 
59 Can. S.C.R. 118, a contract for the purchase of “one Case 
40-horse power gas engine” contained the following clause: “There 
are no representations, warranties, or conditions, expressed or 
implied, other than those herein contained.”

The Court below (1918), 44 D.L.R. 40,12 S.L.R. 1, held that the 
description of the engine in the order was ambiguous, and that 
evidence was admissible to shew what type of engine was intended.

The Supreme Court of Canada allowed the appeal (49 D.L.R. 
30, 59 (’an. S.C.R. 118), holding that the purchaser was bound by 
the written contract, notwithstanding certain verbal representa­
tions that had been made by the vendor’s agent.

Duff, J., said (49 D.L.R., at p. 31):—
The written contract declares in explicit words that the terms of the 

agreement between the parties arc to be found in the writing and in the 
writing exclusively. In face of this provision it is not, in my opinion, compe­
tent for a Court of law to resort to contemporary conversations or prior con­
versations or even to the legend on the article for the purpose of discovering a 
contract differing in its terms from that expressed in the unambiguous language 
of the instrument.

Now, in the case before us, the plaintiff warrants: (1) “The 
tractor to be well made and of good material; (2) And to do good 
and serviceable work if properly adjusted and operated hv a 
competent person.”
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On the evidence there ran be no question whatever that the 
tractor delivered did not comply with the first above-mentioned 
warranty. Guilbaults, Ltd., however, from time to time supplied 
and attached to it parts to replace those which had proved defective, 
amounting altogether, according to the finding of the trial Judge, 
to the value of 8748.34. In fact, as late as October, 1918, one 
Johnson was sent out by Guilbaults, Ltd., to put new trucks on 
the tractor, but as defendant company declined to sign a written 
assurance that it would continue to use the tractor the trucks 
were taken away.

As to the second warranty that the tractor would do good and 
serviceable work the evidence appears to me to be all one way 
and to shew conclusively that the tractor did not comply with 
this warranty.

Since the argument I have carefully read every lint' of evidence 
in the case and the conclusion 1 have arrived at is that the tractor 
in question is of very little if any value for practical farm work. 
It was admittedly a new type and an experiment and in spite of 
the changes made from time to time could not be made to do 
“good and serviceable work.”

I think the defendant company is entitled to set off against 
the claim of the plaintiff the difference between the value of the 
tractor after the parts had been replaced by Guilbaults, Ltd., 
and the value it would have had if it had answered the warranty 
that it would do “good and serviceable work.” 1 think the difference 
far exceeds the claim of the plaintiff.

Before concluding I must briefly refer to a contention raised 
hv counsel for the plaintiff upon which he strongly relied. He 
sa\s that in an action for the price of goods the defendant can 
only set off the difference in value between the goods actually 
delivered and goods which fulfilled the warranty, and that in 
respect of consequential damages he is driven to a cross-action. 
In support of this position he cites Mondel v. Neel (1841), 8 M. 
* W. 858, 151 E.R. 1288.

This case simply holds that because a defendant in an action 
for goods sold and delivered has obtained an abatement in the 
price* 1>\ reason of a breach of warranty, he is not precluded from 
recovering consequential damage in an action against the vendor.

In view, however, of the conclusion at which I have arrived,
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it in unnecessary to decide this point. I would dismiss the Hpjx*al.
By the formal judgment entered in this action it is adjudged 

that the plaintiffs do recover from the defendants $810 and costs 
of action including proving claim at trial and that the defendant 
company on their set-off $810, together with their caste 
of defence connected with set-off only.

The judgment should have liecn entered at the trial for the 
defendants, which would have disentitled the plaintiff toanx costs. 
The defendants, however, have not appealed against the direction 
of the trial Judge giving the plaintiff the costs of the action. 1 
see, therefore, no ground for interfering with the costs so awarded.

The defendants will have the costs of the ap|>cal.
Appeal dixtniid.

MAN.

C. A.

Statement.

Perdue. C.J.M.

HIGGINS v. MITCHELL.
Manitoba Court of Apjxid, Perdue, C.J.M., Cano ran, Fullerto und 

lb ti tiistouti, JJ.A. DitchiIm r IS, 19SO.

Brokers (§ II B—10)—Real estate agent—Land listed for ham I'i u-
CHANER READY, WILLING AND A RLE TO IM’Y TERMS AGREED l«. I,
owner --Formal agreement hvhmittkd—Change ok mini» m 
owner—Sale called off Right of agevi to commission 

A real estate agent with whom land is listed for sale who intriilnro 
to the owner a purchaser who is ready, willing and able to Inn i !n pr.p- 
erly, on terms which are agreed to by the owner, is entitled ■ I 
commission, although on sending the forn al agreen cut to the owner for 
signature, she insists on changing the date of gixing poss;s.-io; mm! 
later date, and the sale falls through on account of the owner's clnnui

(See Annotation, Brokers—Real Let at e Agent's Commi ss i on, I D.IJ; 
53l.|

Appeal by plaintiff from the trial judgment disr ig an 
action for commission on the sale of land. Reversed.

II. IV. //. Knott and ./. It. Higgins, for appellant.
('. L. Monteith, for respondent.
The judgment of the ( ourt was delivered by 
Perdue, C.J.M.:—This plaintiff is a real-estate agent «loiutr 

business in Winnipeg. The defendant, a married wo i vas 
the owner of a house which she listed with the plaintiff n*r sal'. 
He obtained and introduced to her a purchaser who was tt : ' 
willing and able to buy the house. The tenus of sal< •<!• *•: 
out by the plaintiff in an unsigned document, dated Apr, I*, litiu. 
which was submitted to the defendant and her hushan i'hes*
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terms were agreed to by her after some changes had been made in 
them by her husband. One of these terms was that ixjssession 
should be given to the purchaser on May 1, 1920. A formal 
agreement was afterwards drawn up and sent to the defendant 
to he executed. She insisted that the time for giving possession 
should lx> changed to June 1. The purchaser who was in urgent 
need of a house refused to agree to this change. The defendant 
insisted upon retaining possession until the later date and the sale 
was d<*clared off. It is clear upon the evidence that the sale fell 
through by reason of the defendant’s change of mind and for no 
other reason.

The County Court Judge entered a nonsuit on the ground 
that “there was no mutual agreement concluded.” But the 
question involved is whether the plaintiff had earned his com­
mission by introducing to the defendant a purchaser who was ready, 
willing and able to buy the defendant ’s house at the price and on 
tin1 terms stated to him as acceptable by her. The evidence 
established that he did this and that the defendant refused to 
complete the transaction. The plaintiff, on these* facts, had 
earned and is entitled to his commission.

The selling price of the house was $13,250, and the* plaintiff 
claims a commission of $457.50. This is higher than the com­
mission allowed in the Courts of this Province for many years past. 
There is no evidence that any special rate was agreed upon by the 
parties. 1 think the plaintiff will Ik* sufficiently remunerated 
if lie receives $350. The appeal will be allowed and judgment 
fur that amount with costs will lx* entered in the ('ounty Court. 
The plaintiff will also be entitled to the costs of this appeal.

Appeal allowed.

MAN.

C. A. 

Higgins 

Mitchell. 

Perdue, C.J.M.
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REX v. DOBIE.

Bril ink Columbia Court of Ap/teal, Macdonald, C.J.A., Martin, (lull i ht r, 
Mcl‘luibps and Ebert», JJ.A. January \, 19it.

Intoxicating liquors ($ III A—59)—Hotel owner and occi rant— 
Guest and fro nd consuming liquor in room—Lack ok k\hvu 
ledue or ownbr—“Permits” or ‘‘svffkrh,” interi-rk i \ i m.\— 
B.C. Prohibition Act, 6 Geo. V. 1916, ch. 49, sues. 24. 3S.

The owner and occupant of a hotel is improperly convicted of an 
offence under sec. 24 of the B.C. Prohibition Act, ti Geo. Y. 1014» P.< 
ch. 41), the evidence being that a guost of the hotel and his friend Icing 
drunk did consume liquor in the room of the guest, but without tie 
knowledge, connivance, carelessness, or wilful blindness of the amn-cd. 
The construction of the word ‘ suffers” is not distinguislm! le frai 
“permits" and a conviction cannot lie upheld where there is no proof if 
knowledge, connivance or carelessness on the part <-f the . < « u- ■ 

[«Somerset v. Wade, [18941 1 Q.B. 574; Her v. Creighton (1917), 2D Can. 
Cr. Cas. 101, referred to; Whimster v. lJraguni (1V2U), 51 D.L.lt.
33 Can. Cr. Cas. 39, distinguished.]

Appeal by the Crown from a judgment of Morrison, J„ 
quashing a conviction under the British Columbia Prohibition 
Act. Affirmed.

II. S. Wood, for appellant; It. L. Maitland, for respondent.
Macdonald, C.J.A. :—I would affirm the judgment of Morrison, 

J., quashing the conviction.
The offences charged against the accused were that living the 

owner and occupant of the Vernon Hotel he did “permit and suffer 
drunken persons to consume liquor therein” and did “permit awl 
suffer drunken persons to assemble or meet therein” contrary to 
sec. 24 of the Prohibition Act, 6 Geo. V., 1916 (B.C.), ch. 19.

Two persons, a guest in the hotel and his friend being drunk, 
did consume liquor in the room of the guest but without the 
knowledge, connivance, carelessness or wilful blindness of the 
accused, as was clearly proven in the proceedings before the magis­
trate and so found by him.

It was argued that there was duplicity in these charges, lut 
in my view of the case I am not concerned with this phase of it. 
The magistrate, in making the conviction, relied upon see. of 
the Act, but in my opinion that section has no “ ution to the 
offences charged in the information. Shortly stated, see. 38 pro­
vides that the occupant shall be personally rosponsil le for the 
illegal sale or act of another, proof of which shall 1 <* conclusive 
evidence against the occupant. It is the other person's offence 
which may lie saddled upon the occupant.

Now, what was the offence committed by the other i rrson or

I persons in tf 

offences emb: 
Act. The of 

24 of the Act 

or occujiant 
friend commi 
to assemble e 

the provision!
The quest 
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in, Gullikr, 1

persons in this ease? Clearly not the offences charged here, but B‘ C‘
offences embraced within the provisions of secs. 11 and 12 of the C. A.
Act. The offences charged in the information are laid under sec. rex

[•RET XTIOX— I
l, :th.
victeil <>f an 1
19U. K< 1
irieml l ring 1
will tout ti.e I
t lie arrviffd. 1
ishahle from 1
s no proof ( f I
J17), 29 Cwu I
D.L.H. 5W, I

I 24 of the Act; they are chargeable only against the owner, tenant Dor,*
1 or occupant of a house or premises. Could the guest and his -----
I friend commit the offences by suffering and ix*rmitting themselves cj.a.
I to assemble and to consume liquor? If not, then we cannot apply
I the provisions of sec. 38 to this prosecution.

The question therefore is, was the accused projierly convicted
1 under the provisions of see. 24? I think he was not. He did not
I “permit” or “suffer.” The construction to lie put upon these
1 words is to l>e found in Somerset v. Wade, [1894] 1 Q.B. 574. It

Drrison, J.. 1 
Prohibition 1

1 was there held that a ]>erson could not be convicted of “suffering”
1 gaming in the absence of knowledge, connivance or carelessness
I on his part and that “suffers” is not distinguishable from “permits.”

ondent. 
f Morrison, 1

I A like decision was rendered by Hyndman, J., in Hex v. Creighton
1 (1917), 29 Can. Cr. Cas. 161.

During the trial the magistrate gave utterance to some

t living the 1 
t and suffer 1 
‘permit and 1 
contrary to 1
ch. 49.
ring drunk, 1 
without tie 1 
ness of the 1 
[» the mugis- ■

1 observations condemnatory of the Prohibition Act, and I think
1 I ought to say that Judges and magistrates are not at liberty to
1 criticise the justice of the legislation which they are called upon
■ to interpret . I also notice that the magistrate reserved his decision
I for the purpose of obtaining the opinion of the Attorney-General
I upon the construction of the statute. Now, while the Attomev-
■ General may properly advise executive officers of the Government,
1 he cannot be apj)ealed to for advice by judicial officers.

Martin, J.A., would dismiss the appeal. Martin, j.a.
Galliher, J.A.:—Section 38 of the Prohibition Act, 0 Geo. V., ciaiiiher, j.a.

•barges, lut 1 
phase of it- 1 
n see. 38 oi 1 
ation to the 1 
we. 38 fro- 1 
it le for thv I 
e coticlueiv11 1 
urn's offen" 1

I 1916, eh. 49, does not, in my opinion, apply, and therefore we are
1 not within W hi raster v. Dragoni (1920), 51 D.L.R. 503, 33 Can.

■ Cr. ('as. 39, recently decided in this ( ourt.
I agree with the views expressed by Macdonald, C.J.A., and

I would dismiss the appeal.
M< Phillips, and Eberts, JJ.A., would dismiss the appeal. MSruj['.A^'

A ppeal dism issed.

or ] erson or 1
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YUKON GOLD Co. v. MOREAU.
Yukon Territorial Court, Black, J., pro tempore. February 2, 1921,

Arbitration (§ II—12)—Misconduct or arbitrator—Private intei. 
views with witnesses—Invalidity of award.

If an arbitrator, after the close of the hearing and before rendi ring hi# 
award, holds private interviews with one of the witnesses at the hearing, 
he is guilty of misconduct sufficient to invalidate the award, although 
such interviews were held only for the purpose of checking up certain 
figures so ns to enable the arbitrator to more correctly arrive ;it i|1(. 
proper amount to be awarded, and were without any dishonest or fraudu­
lent intention.

[Walker v. Frobisher (1801), 6 Vos. Jun. 70, 31 E.R. 943; Dolman \ 
drove* (1844), 6 Q.B. 637, 115 E.R. 239; Pleas v. Middleton 1M.', 
Q.B. 845, 115 E.R. 319; Williams v. Roblin (1858), 2 P.R. (Out.) 234: 
Pardee v. Lloyd (1879), 26 (lr. 374; Rare v. Anderson (1886), 11 A R. 
(Ont.) 213; Hanu-y v. Shelton (1844), 7 Beav. 455, 49 E.R. 1141, referred 
to. See Annotation Arbitration—Conclusiveness of Award, 39 R.L.R, 
218.]

Application by the Yukon Gold Company to set aside an 
award on the ground of misconduct on the part of two of the 
arbitrators. Award set aside.

C. E. McLeod, for applicant ; C. B. Black, for Moreau.

Black, J.:—This matter is now before the Court on an applica­
tion by the Yukon Gold Co. to set aside the award on the ground 
of “ misconduct ” on the part of the arbitrators Brown and 
Robertson.

The motion was heard and evidence taken before me on 
December 22, 1920, and adjournment was had until January 4, 
1921, when argument by counsel for both jiarties was presented.

The only material before the Court and used on the application 
is the notice of motion and the affidavit of W. J. Rendell. The 
judgment or decision of the arbitrators, however, is filed pursuant 
to the Yukon Placer Mining Act, R.S.C. 1906, ch. 64, in the 
office of the mining recorder, and I find from it that Yukon Gold 
Co. and Edward Moreau are admittedly co-owners of the mining 
claims known as the “Mason” and “Smith” liench claims situate 
below Discovery on Bonanza Creek, in this Territory, each owning 
an undivided one-half interest therein; that the company required 
the privilege of depositing upon a portion of said Mason and Smith 
bench claims the leavings and tailings and water from a numler 
of adjacent liench claims belonging to or lieing worked by the 
company in their hydraulic mining operations, and, being unable 
to agree with their co-owners upon the value of such «lumping 
privilege applied under sec. 74, R.S.C. 1906, ch. 64, for the
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64, for the

appointment of a Board of Arbitrators to hear ami determine 
the matter, and sueh Board was duly ap]x>inted as follows:— 
T. A. Firth, by the company, J. A. Brown, by the owner, Moreau, 
and I). C. Koliertson, chosen by the two so appointed; tliat the 
arbitrators Brown and Koliertson made an award fixing the 
amount to lx* paid by the company at the sum of 15,870.28, with 
costs of the arbitration, in which award Firth refused to concur, 
stating reasons for his refusal.

The misconduct complained of, whieh may lx* termed “legal 
misconduct,” is set forth in the notice of motion in general tenus 
and is, in effect, as follows:—

As to the arbitrator Kolx*rtson, that subsequent to his appoint­
ment as an arbitrator he examined witnesses in the absence of the 
Yukon Gold Co. or its counsel and in the absence of other members 
of the Board, and without notice; that he discussed the matter 
freely about the streets of Dawson while filling the office of 
arbitrator and before the award was made; and that he conferred 
with the arbitrator Brown in the absence of Firth, the other 
arbitrator;

As to the arbitrator Brown, that subsequent to his apixiint- 
ment ns an arbitrator, and lx*fore the award was made, and 
without notice, and in the absence of the two other mcmlx*rs of 
the Board, the said Brown had many interviews and consultations 
with Moreau, one of the parties, at the house of said Brown and 
elsewhere; that said Brown was guilty of further misconduct in 
having had consultations relative to the matter in dispute, with 
the arbitrator Rolwrtson, in the absence of the third memlx*r of 
the Board, and without notice, and in having discussed the matters 
in dispute with other persons, in the absence of and without 
notice to the Yukon Gold Co.; the notice further charges bias, 
partiality and unfairness on the part of Brown arising out of his 
personal hostility to Yukon Gold Co.

It is difficult to fully define what amounts to misconduct on 
the part of an arbitrator, for so much depends upon what actually 
has occurred in each ease and how far the evidence adduced 
establishes “misconduct.”

There are many grounds upon which an award will lx* set 
aside for “misconduct,” as, for instance, if the arbitrator fails to 
We all matters included in the reference; if there has been

YUKON
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Black, J.
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irregularity, such as failure to give notice to the parties of the time 
and place of hearing; if there is a refusal to hear the evidence of 
material witnesses; where the arbitrator takes instructions fmm 
or talks with one party in the absence of the other; if he takes or 
receives the evidence of a witness in the abeenoe of the parties, 
or one of them, and without notice. All these arc defined l»y Lord 
Halsburv as constituting such misconduct as will vitiate an award.

Russell, the recognised authority on the law of Arbitrators 
and Awards, in referring to the duty of arbitrators to receive no 
evidence unless l>oth parties are present, says, at pp. 133, 134:-

An arbitrator can hardly lie too scrupulous in guarding against the j 
possibility of Ixing charged with not dealing equally with both part ies. Neither j 
side can he allowed to use any means of influencing his mind which arc not 
known to and capable of being met and resisted by the other; that he should j 
take care that no kind of communication concerning the poinls under discus- | 
sion be made to him, without giving information of it to the other side. How­
ever immaterial an arbitrator may deem a point to be he should In- very , 
careful not to examine a party or a witness ti]>on it except in the presence of | 
the opponent. If he err in this respect he exposes himself to the grave#! 
censure and the smallest irregularity is often fatal to the award.

Numerous cases arc referred to, a number of which were cited | 
on the argument on both sides.

I have gone very carefully into all the cases cited and have I 
given the matter the fullest consideration.

The broad principle that in the administration of justice t 
party to a cause can be allowed to use; any means whatsoever to I 
influence the mind of the Judge, is jealously adhered to. ami such [ 
an obviously essential principle, to be followed by the Courts in 
dealing with the rights of parties, must not lie departed from.

In Walker v. Frobisher (1801), 6 Vcs. Jun. 70, 31 E. R. 943— 
the leading case upon the subject, where the award was set aside, 
the arbitrator deposed that after he had examined all the \\itinv I 
gome circumstances were mentioned to him by other pen I 
the absence of the parties of which he believed he i: I
minutes but that at the MM time lie told them hehâd pn I
satisfied hit mind on the subject and that be Md : 1 I 
make his award. The affidavit farther stated that Dotl 1 : I
passed had the least weight with him and that the award contain'd I 
his decided opinion arrived at previously to the incident nferred! I

Eldon, L.C., in his judgment says, in part, at p. 72 Ui P | 
944):—
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This award cannot he supported. The arbitrator, having been named hy 
the late Lord Chancellor, is, 1 am well assured, a most respectable man, hut 
he has been surprised into a conduct which upon general principles must be 
fatal to the award. ... He had examined different witnesses at different 
times in the presence of the parties. He recommended them not to produce 
any more wit nesses. . . . After this he hears these other in-rsons ami he
admits he took minutes of what was said. It did not pass as mere conver­
sation. It does not appear that he afterwards held any communication with 
the other party or disclosed what passed to him; but the arbitrator swears it 
had no effect uj>on his award. I believe him. He is a most respectable man, 
but 1 cannot for res|>ect for any man do that which I cannot reconcile to 
general principles. A Judge must not take upon himself to say whether evi­
dence improfierly admitted had or had not an effect u|M>n his mind. The award 
may have done perfect justice, but upon general principles it cannot be su|>- 
ported.

Dobson v. armes (1844), 6 Q.B. 637, 115 E.R. 239, is also 
referred to. Here a witness, whom attorneys for both parties 
declined to call, was examined by ti e arbitrator who refused to 
allow eross-examinat ion by defendant’s attorney. On a 
subsequent date one of the plaintiffs discovered the arbitrator 
with the witness referred to and a special pleader who had acted 
against plaintiffs in matters affecting the subject of the arbitration, 
together in a room at an inn ] «‘Rising papers and plans connected 
with the arbitration. The arbitrator refused him permission to 
remain although the parties were not represented and the plaintiffs’ 
attorney had not been notified. Lord Denman, (\J., in delivering 
judgment of the Court, after reference to the facts, says, at pp. 
647, 648 (E.R. 243, 244):—

The arbitrator said that nothing which passed on that meeting would 
influence his decision, but I think that no information ought to be received at 
all under such circumstances. . . . The proceeding is quite different 
from that of consulting a legal friend on the framing of the award; that is 
legitimate; but here the conference is on something to be done by the con­
sulting party as arbitrator . . . When once the case is brought within 
the general principle by a possibility that the arbitrator’s mind may have 
been biassed, there is a sufficient objection.

In Plews v. Middleton (1845), 6 Q.B. 846, 115 E.R. 319, it wits 
shewn that interested and material witnesses were examined by 
one arbitrator apart from the others and in the absence of parties, 
whereas such examinations should have been conducted by the 
arbitrators jointly in the presence of the parties.

In Williams v. lioblin (1858), 2 P.R. (Ont.) 234, the agent 
of one of the parties sent letters to two of the arbitrators contain­
ing statements and arguments in favour of his principal, which 
the other party did not see and had no opixirtunity of answering.
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Pardee v. Lloyd (1879), 26 (ir. 374. Here it is hold that any 
communication between olio of the parties to an arbitration and 
an arbitrator on the subject of the reference, of which tin- other 
party ami the other arbitrators are not aware ami at which they 
are not present, is illegal and renders the award invalid, an 
arbitrator being a judge whose duty it is to be indifferent between 
the parties. It was shewn that one of the arbitrators had held 
several interviews with the defendant pending the reference and 
that the arbitrator in at least one of such interviews consulted 
the defendant ns to the mode in which the award might be framed 
and asked the defendant which he preferred, these facts I-■ dug 
withheld from the other arbitrators [p. 379].

In Race v. Anderson (1886), 14 A.R. (Ont.) 213. After the 
evidence had been closed and the matter argued one of the 
parties to the reference who had been examined as a witness, 
sent, by mail, to the arbitrator his affidavit explaining imitions 
of his evidence but which was not received until after the arbitrator 
had written out his view in accordance with which he subsequently 
made his award. The County Court Judge* set aside the award 
and on appeal his judgment was sustained.

I find some difficulty, however, under the evidence, in coming 
to the conclusion that the facts in the cast* as to the conduct of 
the arbitrator Brown bring us within the principle referred to. 
The Court must guard against working any injustice by too 
narrow7 an application of the principle. It will be found upon a 
close examination of all the cases cited (to some of which I have 
referred at length because I feel that parties should have opjxir- 
tunity of observing what the law is), that it has been established 
by the evidence that them has been some communication affecting 
the matter in question, or some material examination of a witness 
had in the absence of and without notice to one or both of the 
parties to the arbitration. I shall deal first with the alleged 
“misconduct” on the part of the arbitrator Brown.

Brown is a man of excellent reputation in this community 
where he has lived and been actively engaged in mining for a 
numlmr of years and is by practical experience a competent p-rson 
to judge of the matters involved in the reference and who. I feel, 
has acted conscientiously throughout the wrhole proceeding. I 
believe his testimony. The evidence is that after his appointment
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as arbitrator and before the tliinl arbitrator was appointed, 
Brown had some conversation with the owner, Moreau, in the 
absence of the other party. It is not shewn what actually passed 
between them, but Brown says he then “told Moreau he would 
have to go by the evidence and to get all the evidence he could.’* 
He says: “I had no discussion with him. I put him right; told 
him I could not take anything, only the evidence.” When asked 
if Moreau ever made any suggestions as to the course' of action 
he should take1 on the Boarel, Brown says: “As I told you up 
them he started to talk a little while, 1 put him right; 1 lighten! 
him up. I didn’t take any suggestiems from Moreau at all.” 
To the* epiestiem: “All I wish to find out is whether he tx»gan to 
talk to yeni?” Brown says: "I thought by the way he talked 
that he> had an idea of ge-tting more than 1 woulel give-;” anel when 
further questioned by McLeoel he says: “No amount was me-n- 
tieme-d. I themght he might exjieet tea) much and I put him 
right.”

By the evidence of Brown anel alse> that of Moreau it appears 
that Moreau called at Brown’s hernso in Dawsem on several 
evenings, probably 5 or t> e-ve-nings, during the time the arbitrators 
were1 considering their award which was spread over a number 
of days. Brown says that Meire-au woulel come in and inquire 
how the Be>arel was progressing; that nothing was said by Moreau 
on the- eie-e-asion of any of the*se visits cemceming the e-ase1 exe-ept to 
ask what progress was l»eing made; that Moreau “did not talk 
about the case; he was votex*el at the start.” Brown admits that 
he told Mem-au he>w they were progressing, telling him on one 
occasion “they haei split up the grounel;” but insists that no talk 
or discussion was hael between them abemt the e-ase* and no state­
ment made by Moreau. It appears by the evidence of Brown that 
the first night Metreau came to his house- he wanted to accompany 
Brown and be pre*se-nt during the eleliberatiems of the Benirel anel 
that they walke-el together from Brown's hemse* to the building 
where the Boarel met. When asked if they hael any cemveusatiem 
while walking ahmg together, Brown answers: “Not a thing.
1 was just consiele-rilig how to get at him to te*ll him he wemld not 
ho allowed to appear.” This, I think, shews Brown's attituele 
and reveals to some extent the impend unit ie-s he- was subjected to 
by Moreau. From my know ledge of Moreau's peculiarly anxious
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YUKON temperament and simple lack of understanding, I can quite
Terr. Ct. appreciate that he may have so acted without any intention of

Yukon 
Gold Co.

Moreau.

wrong-doing.
It appears, and the fact is, that Brown and Moreau have fora 

number of years been living as near neighbours on Bonanza ( 'rock
Black. J. in the immediate vicinity of the proj>erty which is the subject 

of the reference. It is, to say the least, regrettable that Moreau 
does not appear to appreciate the impropriety of his calling on 
Brown at all pending the reference. Private communient ions 
under such circumstances are always objectionable and should lie 
avoided as much as possible. Brown says that he could not well 
turn Moreau out of his house, and, knowing, as I do, Moreau's 
peculiarities and the custom of neighbours in this country. I can 
make some allowance for the indiscretion. There is, of course, 
the first conversation between the arbitrator Brown and Moreau 
which took place after Brown’s appointment and before the other 
arbitrators were appointed, at which something was said by 
Moreau which led Brown to think that Moreau was expecting 
more than he might lie willing to allow' him, and here Brown at 
once shuts off further conversation and, as he puts it, Moreau 
“was vetoed at the start.” I believe Brown’s statement in 
regard to what took place, and though these happenings arc 
clearly very objectionable, I have, for the reasons stated, some 
doubt as to whether the evidence in respect thereto is sufficient, 
under the authorities, to bring Brown's conduct within the prin­
ciple referred to.

The charge of bias, partiality and unfairness of Brown arising 
out of personal hostility to Yukon Gold Co. is not in any way 
sustained by the evidence; nor is there any evidence to sustain 
the allegations that he conferred with the arbitrator Roliertson 
in the absence of Firth or that he discussed the matter with other 
persons in the absence of parties and without notice.

As to the alleged misconduct on the part of the arbitrator 
Robertson, there is absolutely no evidence to sustain the charge 
that Rol>ertson “discussed the matter freely about the stmts 
while he was filling the office of arbitrator and before the award 
wras made” or that he conferred with the arbitrator Brown in the 
absence of Firth, the third member of the Board, all of which is 
denied by Robertson in his evidence. Robertson is a person of the
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highest integrity and reputation in the community and amply 
qualified by his long experience in placer mining in this country 
to judge of the matters involved in the reference. There van l>e 
no doubt from the evidence that he acted conscientiously and that 
in seeking information from Rendell as to the proper method of 
making certain calculations, he did so with the sole object of 
arriving at a just and profier conclusion in making his award. 
The evidence is that ho had no conversation or discussion concem- 
ing the case with any one ex<*ept Rendell. Rendell, who is a civil 
engineer, was called as a witness on Ixdialf of Moreau and gave 
evidence Iteforc the Hoard of Arbitrators as to the correctness of 
certain calculations. Rendell in para. 2 of his affidavit road on the 
motion, says that after the close of the hearing he “had several 
interviews with Mr. Robertson with reference to the subject- 
matter of the arbitration, no one else l wing present at such inter­
views," and para. 3 of Remlell's affidavit is as follows:—

At the said interviews 1 was asked by said Rolxrtson for advice and 
suggestions as to the proper manner of determining average values in the 
said ground and gave the said Roliertson text hooks on that subject to read, 
pointing out to him |)ertinent passages bearing u|xm the matter, which passages 
he read, and I afterwards shewed him the formula.

Sections 4 and 5 of Rcndcll's affidavit art* as follows:—
4. At the request of the said Robertson I checked for him certain figures 

which lie gave me I aving to do with computations of areas and average values.
5. 1 told the said Robertson that to compute the values in the ground in 

question per square foot of liedrock in distinction to cubic measure, was 
ini|Missible from the data he had given me.

Robertson in his examination says:—
I considered I was dealing with other people's money. If I was dealing 

with my own I would not have gone into fractions of a cent at all. I spent 
many nights myself, anil 1 got there just the same. But 1 wanted Mr. Rendell 
to cheek the figures over for me to lx* fair and just to both parties. In fact, at 
one time if 1 had met Mr. Oghurn (Mr. Ogburn is an engineer in the employ 
of the applicants) 1 would have asked him to cheek some figures too, but I 
was not so well acquainted with him.

Roliertson admits that ho asked Rendell “what rules were 
generally used in averaging up samples," and that Rendell shewed 
him one or two books on the subject and pointed out passages 
which he read; that the interviews with Mr. Rendell were not 
concerning the case generally and were1 confined to the particular 
matter stated. The mere checking up of certain figures is not 
seriously objected to, but it is urged on liehalf of the applicants 
that this conversation with or examination of the witness Rendell
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in the absence of the parties and of the other members of the Board 
dealt with the vital points of the ease and that they should l ave 
had the opportunity of offering expert testimony upon the question 
as well.

It is to he regretted that Roliertson in his honest endeavour 
to arrive at a just award did not have the witness Rendell examined 
on the jHiint referred to in the presence of all the arbitrators and 
after notice to the parties, or that he did not, at least, notify both 
parties of the information he had obtained from Rendell. I < lore 
completing the award. His not having done so brings the ruse 
within the principle referred to and followed in the eases cited 
and must be held to be fatal to the validity of the award. To 
quote the language of Lord Langdale in llamy v. Shelton (1844), 
7 Beav. 455, 49 E.R. 1141, at p. 404 (E.R. 1145):—

This is not a matter of mere private consideration lietween two adverse 
parties, hut a matter concerning the due adn inistrat ion of just ire. in which 
all persons who may ever chance to lie litigant in Courte of justice, or More 
arbitrators, have the strongest interest in maintaining that the principles of 
justice shall Ik» adhered to in every case.

I"pon the motion counsel for Moreau urged that, in the event 
of its being held that such examination of Rendell by the arbitrator 
Robertson renders the award invalid, there should be a reference 
back to the Board upon the matter concerning which Rendell had 
been so examined, rather than that the award should be set aside.

I have no doubt as to the authority of the Court to make such 
reference back, but I cannot bring myself to the conclusion that 
it would lie the proper course. If the examination of Rendell 
were the only objection I might take a different view. But there 
is some doubt as to whether the first conversation or interview 
between Brown and Moreau, revealing, as it does, the fact that 
there must have been some statement by Moreau concerning the 
extent of the damage, does not bring the whole case within the 
principle by which the Court is bound. The setting aside of the 
award in this case may seem to be somewhat of a hardship, hut 
the leading principles that govern references to arbitration must 
be preserved inviolate.

It has not lieen shewn, however, that there has lieen any 
intentional “misconduct” and under all the circumstances of 
this case» I do not feel that costs should be awarded.

There will Ik* an order setting aside the award, but without 
costs. Award set aside.
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O’BRIEN v. ROYAL GEORGE.
Alberta Supreme Court, Ap/tellole Division, Harvey, C.J., Stuart and Heck, JJ.

February 8, 1921.
Municipal corporations (§ II C—113)—By-law closing temperance 

bar over Sunday—Validity or—Criminal law—Sunday observ-

A provision in a municipal by-law that : “Every person licensed to keep 
a temperance bar shall close his premises at the hour of eleven o’clock 
on ever)- Saturday night, and keep them closed until six o'clock on the 
Monday morning thereafter, and shall on other nights of the week 
close such premises at midnight and keep them closed until six o’clock 
on the following morning,” is not invalid as dealing with criminal law 
and the observance of Sunday which is beyond the power of a Provincial 
Legislature. The by-law not being for the moral conduct of the |>ersons 
required to observe it but fort hi* quiet and rest of the persons affected by it.

[Ouimet v. llazin (1912), 3 I XL. It. 593, 20 Can. Or. Cas. 45S, 40 Can. 
S.C.ll. 502; Hodge v. The Queen (1893), 9 App. Cas. 117, referred to.]

Appeal from the judgment of McCarthy, J., refusing to 
quash a conviction for breach of a by-law of the city of Edmonton. 
Affirmed.

//. A. Friedman, for appellant.
./. C. F. Bown, K.C., for respondent.
Harvey, C.J.:—The defendant held a license from the city 

for a temperance bar. The by-law under which the license was 
granted anti for a breach of which the conviction was made, 
provides that a temperance bar, V.e., premises on which liquor 
containing more than Yi of \°( of alcohol is sold, shall not be 
maintained without a license therefor. The by-law contains 
certain provisions regarding the character of the premises and the 
persons to be employed and provisions respecting closing, the 
last of which are as follows :—

Every person licensed to keep u temperance bar shall close his premises 
at the hour of 11 o’clock on every Saturday night and keep them closed until 
6 o’clock on the Monday morning thereafter, and shall on other nights of the 
week close such premises at midnight and keep them closed until ti o'clock on 
the following morning.

The substantial ground of appeal is bast'd on the argument 
that the foregoing provision is in reality a requirement for the 
observance of Sunday, which has been held not to he within the 
power of a Provincial Legislature as being criminal legislation. 
Numerous authorities are cited but as McCarthy, J., points out 
the regulations in those cases had express and special reference 
to the observance of Sunday and apparently were limited to that 
while in the present case Sunday is excluded along with other 
portions of the week from the hours on which the premises may be 
kept open.
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Before the present Liquor Act, 6 Geo. V., 1910 (Alta.), eh. 4, 
in this Province there was a liquor license law which had Ihtii in 
force by virtue ofc territorial and provincial legislation for many 
years. Under it, and I have no doubt under a similar law at some 
time in force in every Province of this Dominion, provision was 
made for kwping vloml during certain times premises licensed for 
the sale of intoxicating liquors. Such Acts no doubt still exist in 
some or one of the Provinces.

In our Act and probably in all the others the provision was 
very similar to that of the by-law under consideration, the premises 
being required to l>e closed all of Sunday and parts of other days. 
It is a rather startling thing to l»e told that these were all invalid 
as dealing with criminal law.

In Ouimet v. Bazin (1912), 3 D.L.K. 593, 20 Can. Cr. ('as. 4f>8, 
40 Can. S.C.K. 502, in which a statute of Quebec was held invalid
on this ground, Duff, J., at p. 006 (3 D.L.K.) says:—

It is perhaps needless to say that it does not follow from this that the 
whole subject of the regulation of the conduct of people on the first day of the 
week is exclusively committed to the Dominion Parliament. It is not at all 
necessary in this case to express any opinion upon the question and 1 wish to 
reserve the question in the fullest degree of how far regulations enacted by » 
Provincial Legislature affecting the conduct of people on Sunday but enacted 
solely with a view’ to promote some object having no relation to the religions 
character of the day would constitute an invasion of the jurisdiction reserved 
to the Dominion Parliament ; but it may be noted that since the decision of 
the Judicial Committee in Hodge v. The Queen (1883), 9 App. Cas. 117. it has 
never been doubted that the Sunday closing provisions in force in most of 
the Provinces affecting what is commonly known as the "Liquor Trade" 
were entirely within the competence of the Provinces to enact.

In Uodqe v. The Queen, 9 App. (’as., at 130, it was stated that: 
“Subjects which in one aspect and for one purpose fall within 
sec. 92 may in another aspect and for another pur]>ose fall within

It may seem peculiar that the purpose rather than the effect of 
legislation should lie the guide for determining its validity, hut 
it is too late now to doubt that legislation may lie valid and effective 
if ancillary to a pro]>er subject which would be invalid as principal

legislation.
In my opinion the provisions of this by-law have no regard to 

Sunday observance at least by the persons who are subject to its 
direction. There are times when the public at huge wish to lie 
quiet. The requirement is not for the moral conduct of the
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persons required to observe it but for the quiet and rest of the 
persons affected by it.

There is no doubt that if Sunday were not mentioned the 
by-law could not be questioned. In my opinion there is no reason 
for thinking that the purpose1 for requiring the closing on Sunday 
is at all different from that for closing at other times and it is 
therefore not essential Sunday legislation in the sense that it is 
included under the heading of “criminal law.”

1 would dismiss the appeal with costs.
Stuart, J.:—I concur.
Beck, J. (dissenting):—In my opinion the conviction ought to 

lc quashed. I think the by-law so far as it deals with the whole 
day of Sunday is obviously dealing with it as a question of morals 
from the same point of view as the Lord’s Day Act, R.S.C., 1906, 
cli. 153, that is, as a part of the criminal law of Canada. That 
Act was passed in 1906. It did not come into effect until March 1, 
1907. The cases prior to this latter date are of no value on a 
consideration of the question whether the by-law invades the 
tChi occupied by the Lord’s Day Act. Rex v. Wells (1911), 24 
0.I..R. 77. is of no assistance because what was under consideration 
tide was the Provincial Lord’s Day Act. It remained effective 
iii consequence of a proviso in the Dominion Act, R.S.C. 1906, 
eh. 153, sec. 16, saying that “nothing herein shall be construed to 
H‘l ea! or in any way effect any provisions of any Act or law relating 
in any way to the observance of the Lord’s Day in force in any 
I rovince of Canada.”

In re Karry and City of Chatham (1910), 21 O.L.R. 566, Mere- 
<’itli, J.A., dissented (at p. 573) and I prefer the opinion which he 
expressed.

The two cases in the Supreme Court of Canada of Ouimet v. 
Ha'in, 3 D.L.R. 593, 20 Can. Cr. Cas. 458, 46 Can. S.C.R. 502, 
and St. Prosper v. Rodrique (1918), 40 D.L.R. 30, 56 Can. S.C.R. 

•*)7. and the case in the Court of King's Bench of the Province 
'-f Quebec of Drapeau v. Recorder's Court (1918), 43 D.L.R. 309, 
:i<>( an. Cr. Cas. 249, 27 Que. K.B. 500, are instances of provincial 
statutes or municipal by-laws somewhat similar to the by-law in 
question here with respect to which it was held that the statute or 
by-law trespassed upon the ground taken up by the Dominion 
Lord’s Day Act. Appeal dismissed.
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N. 8. THE KING v. NOLAN.
g C Nora Scotia Supreme Court, Langley, J., Ritchie E.J., and Ckixholm, J 

Dece miter 9, 19SO.

Evidence (6 IX—675)—Admissions ok theft extending over period i.f 
time—Audit—Further admissions—Writing—Further e\ i
BENCE UNNECESSARY.

When the accused is charged with stealing various sums of n <nn\ 
and admits in writing the theft of a certain sum, and subsequentl\ i.-msu 
in an audit the result of which shews that even a larger sum ii- mining, 
and admits that the audit is correct, it is a clear admission that he stole 
the amount shewn in the audit, and it is immaterial how and when he 
stole it. No further evidence is required for a conviction.

Statement. Defendant, an accountant in the employ of the Dominion 
Express Co. at Halifax, was indicted and convicted on a charge 
that he did at Halifax aforesaid, during the years 1919 and 1921), 
steal $3,000 of lawful current money of Canada, the property 
of the Dominion Express Co. aforesaid. Questions were reserved 
for the opinion of the Court as set out in the opinion of It it elm. 
E.J.

Jamas Terrell, K.C., for prisoner.
A. Cluney, K.C., for Attorney-General.
The judgment of the Court, was delivered by 

Ritchie,E.i. Ritchie, E.J.Î—Nolan was tried liefore my brother Hussnl 
and a jury for stealing money from the Dominion Express Co., 
and convicted.

The Judge granted a reserved case and the following arc t!i< 
questions therein submitted for the opinion of the Court :

1. Does the evidence disclose the offence charged in the original imlirt- 
ir.ent? 2. Having regard to the evidence should I have granted the a mewl- 
nient to the indictment? 3. Docs the evidence disclose an offence as ch.irH 
in the amended indictment? 4. Was I right in admitting evidence of van- 
thefts between the dates covered by the amended indictment to make lip tin- 
sum alleged to have been stolen, namely, $1,596.54? 5. Should I have diirr>l 
the jury to acquit the defendant? 6. Was 1 right in admitting tin- letter 
signed by the defendant, dated April 10, 1920, .is evidence in the cas,

I answer the first, second, third, fourth and sixth question? 
in the affirmative, and the fifth question in the negative.

The point raised by the fourth question was most relied on 
by the prisoner's counsel. It is, I think, clear that it is not veil 
taken. The prisoner made a voluntary* and clear admission in 
writing that he was short in his accounts $1,377.80, and also ti nt 
there was another shortage of $80.00 and that another shortage 
of about $1,800 would turn up later. The writing is a clean cut 
admission that he stole the several amounts named from the
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Dominion Express Co. Rut an audit was made in the presence 
of and with the assistance of the prisoner, and the present shortage 
found to be $1,596.54 and he admitted this to be correct. Nolan 
stole this amount in small sums extending over a considerable 
period of time. It is contended that each amount stolen should 
l>e the subject of a count and that under subsection 2 of section 
857 of the ('ode he could not l>e tried for stealing the $1,596.54 
because it is made up of more than 3 distinct charges of theft not 
alleged to have l»een committed within 6 months from the first 
to the last of such offences. The charge is that Nolan stole 
$1,596.54; the evidence of his guilt comes from himself ; he goes 
over the accounts with the officers of the company ; is confronted 
with the shortage of $1,596.54; admits it is correct which is, in 
effect, u clear admission that he stole a certain sum, to wit, $1,- 
596.54.

It is quite immaterial how or when he stole it when he admits 
he stole $1,596.54; no other evidence is required.

The other objections raised arc so absolutely without foundation 
either in law or fact that I do not discuss them.

Conviction affirmed.

MARSHALL v. THE RYAN MOTORS Ltd.
Saskatchewan King's Bench, Mew Donald, J. January 25, 1921.

Sale (§ II A—25)—Of automobile—Express warranty—Limitation — 
Vendor living up to—Implied warranty under Sale of (loons 
Act—Purch aser not relying on skill or judgment of vendor.

A written contract for the sale ami purchase of an automobile con­
tained on its face a clause as follows: “It is understood that the standard 
warranty as printed on t he back hereof applies and t hat no other warranty, 
guaranty or representation whatever has been made." The warranty 
on the back limited the obligation to furnishing, free of charge at the 
factory, duplicate part or parts to replace any part or parts covered by 
the warranty and adjudged to be faulty either in material or workman­
ship. The Court held, in an action for rescission, or in the alternative, 
damages for breach of an implied condition that the car would be reason­
ably hi for the nur|M)se for which it was intended to which the plaintiff 
claimed the sale was subject, that as the vendor had lived up to this 
obligation the plaintiff could not recover under the express warranty, 
nor could he recover on an implied condition under sec. hi of the Sale 
o| (binds Act, R.S.S. 1920, ch. 197, because he had not from the evidence 
relied upon the skill and judgment of the vendor.

IPrrist v. Last (1903). 2 K B. 1 ls; WaUis v. Bunnell (1902), 2 Ml. .>5; 
Chanter v. Hopkins (1838), 4 M. & W. 399, 150 K.lt. 11st, referred to ]
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Action for rescission of an agr<*ement for the sale ami puivhan 
of an automobile or in the alternative damages for breach of 
an implied condition umler the Sale of Goods Act It.S.S. P.rjt), 
ch. 197. Action dismissed.

IV. F. A. Turgem, K.C., and A. 11". Mc.Xctl, for plaintiff:
F. IV. Turnbull, for defendant.
MacDonald, J.Ry contract in writing, dated May s :t»20. 

the plaintiff purchased from the defendant one new Overland 
Roadster automobile for the price of $1445, and the purcliaw 
price was paid and the automobile delivered on said date.

From the outset, the automobile did not work well. The 
car was purchased on a Saturday, and on the following Monday 
the plaintiff took it back to defendant's garage where some work 
was done on it. The next day plaintiff started for (Iravelhourg 
in the car. The car again develops! trouble on the road. I’i on- 
tiff took it to a garage in (îravelbourg. Returning to Regina 
May 22 he took car to defendant’s garage May 25 and it renmiuil 
there until May 29, undergoing repairs and adjustments. Winn 
then taken out it shewed some improvement, but a day nr two 
later the old troubles—of which many were specified in the e\ idemr 
—again developed, and it was again returned to the defendant's 
garage June 1 and remained there until June 12, when one Mint 
Moore drove the car to Moose Jaw for plaintiff. There ph i : 
got it and drove it to Gravelbourg on June 14. Plaintiff i i so 
much trouble with the car on the road that he put the car up in : 
garage at Gravelbourg, and on June 15, wrote defendant that u 
was refusing the car and demanding either a new car, or a return 
of his money. He got neither, so brings this action for re- 
or, in the alternative, damages, for breach of an implied nu.'l.i1 
that the car would be reasonably fit for the purpose for which 
it was intended to which he claims the sale was subject, or .or 
breach of an express warranty in the* contract.

The contract, on its face, contains the following:—
It is understood that the standard warranty as printed on the !><•!* hereof, 

applies, and that no other warranty, guaranty or representation wl . 
has been made.

On the back of the contract appears the following:
Warranty.

Effective February 1st, 1919.
This warranty supersedes and cancels nil previous warranties :ipjIving 

to Overland Willys-Six and Willys-Knight motor cars;

0
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We warrant each new motor vehicle manufactured by us, whether 
passenger ear or commercial ear, against defects in material and workmanship, 
under normal use and service, for a period of three months after delivery of 
such motor vehicle to the original retail purchaser; our obligations under this 
warranty being limited to furnishing free of charge at the factory duplicate 
part or parts to replace any part or parts covered by this warranty, v Inch may 
be adjudged by our authorised inspectors to be faulty either in material or 
workmanship.

This warranty shall not apply to any vehicle which shall have been 
repaired or altered outside our factory or branches so as, in our judgment, to 
effect its stability or reliability; nor which has been subjected to misuse, 
neglect or accident, nor to a sjieed exceeding the factory rated speed, or 
loaded beyond the factory rated loaded capacity.

We make no warranty whatever with res|M*ct to tires, rims, ignition 
apparatus, horns or other signalling devices, starling devices, generators, 
batteries, speedometers or other trade accessories, inasmuch as they are 
warranted separately by their respective manufacturers.

The right is reserved to change or modify this warranty without notice.
WlLLYH-<)VERLAND LIMITED, 

West Toronto, Ontario.
It will be observed that under the warranty apjieara printed 

the naine “Willy 8-0 ver land, Limited,” the manufacturers of the 
ear in question, and it was contended that the warranty was that 
of the manufacturers, and not of the defendant. I am, however, 
of opinion that by using said form the defendant made said war­
ranty its own and is bound thereby. On its face, where the contract 
was signed on behalf of defendant, the warranty is expressly 
referred to.

It will, however, be noticed that the obligation under the 
warranty is limited to furnishing free of charge at the factory 

i? part or parts to replace any part or parts covered by the 
warranty, and adjudged to be faulty either in material or work­
manship. There is no evidence of any failure on the part of 
defendant to live up to said obligation, so plaintiff cannot recover 
under the express warranty.

Plaintiff also relies on an implied condition which he claims 
arose under see. 10 of the Sale of Goods Act, K.S.S. 1920, eh. 197, 
under the circumstances surrounding the purchase.

Said sec. 16 reads in part as follows:—
16. Subject to the provisions of this Act and of any Act in that behalf 

there is no implied warranty or condition us to the quality or fitness for any 
particular purpose of goods supplied under a contract of sale except as follows:

1. Where t he buyer expressly or by implication makes known to the seller 
the particular purpose for which the goods are required so as to shew that the 
buyer relies on the seller’s skill or judgment an 1 the goods are of a description
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which it is in the course of the seller's business to supply (whether he he the 
manufacturer or not) there is an implied condition that the goods >1, || l* 
reasonably fit for such purpose . . .

Defendant contends that the implied condition is excluded by 
the provision in the express warranty “that no other warranty, 
guaranty or representation whatsoever (than the standard one 
printed on back of contract) has been made.”

1 am of opinion that the express warranty would not exclude 
the implied condition. “Condition” is not mentioned at all in the 
above quoted provision; moreover, the use* of the words “has l-ecn 
made” would indicate that only express warranties, guaranlm 
and representations were intended to lie excluded.

Merely asking for an automobile would in my opinion suffi­
ciently make known to the seller the particular purpose1 for which 
it was required. Preist v. Last, [1903] 2 K.R. 148.

Whether the purchaser relied on the skill and judgment of the 
seller is a question of fact. Wallis v. Russell, [1902] 2 l.H.

In this ease I must conclude from his own evidence, that 
plaintiff did not rely on the skill and judgment of the defendant, 
and, if he did not in fact do so, he necessarily could not shew 
defendant that he did so rely.

In his evidence plaintiff says that on Saturday, when h< decided 
he would buy an Overland car he went to the Willys-Overland Co. 
Ltd’s, showroom. Ry said company he was referred to the defend­
ant, and met McCullough. He told the latter he wanted a light 
2 scoter Overland. After some discussion not material on this joint 
he got the car. In the light of this evidence it is impossible for me to 
find as a fact that plaintiff relied on the skill and judgment of defen­
dant ; on the contrary he went to the defendant w ith his mind full} 
made up as to the kind of car he wanted. I cannot distinguish 
this case from Chanter v. Hopkins (1838), 4 M. & \\. 399, 15(1 
K.R. 1484. In that case the defendant sent to the plaintiff, the 
patentee of an invention known as “Chanter’s Smoke Consuming 
Furnace” an order,’“Send toe your patent hopper and apparatus 
to fit up my brewing copper with your smoke consuming furnace.' 
The furnace and apparatus were sent and proved a failure1 in the 
defendant’s brewery'. It was held that there was no implied 
condition that the furnace would be reasonably fit for the purpose 
for which it was required. Parke B., said, at p. 400 (K.R. 1487):—
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“The purchase is of a defined and well known machine. The 
plaintiff has performed his part of the contract by sending that 
machine.”

In Benjamin on Sale, 5th ed., p. 025, it is stated:—“The buyer 
buys on his own judgment if he selects or defines the sjieeific 
chattel or class of goods he requires although he may state the 
purpose for which he is buying.”

Counsel for the plaintiff called attention to the fact that the 
Sale of (ioods Act of this Province does not contain the provision 
in the Knglish Act 56-57 Viet., 1893, eh. 71, to the effect that in 
the case of a contract for the sale of a specified article under its 
patent or other tradename there is no implied condition as to its 
fitness for any particular purpose.

In my opinion the omission from the Saskatchewan Act of that 
provision still leaves o]>en the question whether in any particular 
case then* is such implied condition, and this is to be determined 
by a consideration of whether the facts bring the case within sec. 
10 (1) of the Sale of (ioods Act. Referring to said provision in 
the Knglish Act, a proviso to sec. 14(1), 25 Hals. 159, note (h) says: 
“The proviso is a branch of the larger rule that a buyer buys on 
his own judgment where he defines the thing he requires for his 
stated purpose.”

I am therefore of opinion that in the case of the sale of the 
automobile in question, there was no implied condition that it 
would be fit for any particular purpose. The action will be dis­
missed with costs. Action dismissed.

REX v. SCOTT.
Ontario Supreme Court, Appellate Division, Mulock, C.J. Ex., Magee, J.A., 

liiddcll, Middleton and Masten, JJ. December 20, 1920.
Theft (§ I—1)—Employee of firm of brokers—Obtaining credit by

FALSIFICATION OF BOOKS—FlRM BUYING AND SELLING SHARKS UN 
STRENGTH OF FICTITIOUS CREDIT—LOSS OF MONEY—THEFT OF 
SMALLER SUMS M ADE POSSIBLE BY FICTITIOUS CREDIT GIVEN.

An employee of a firm of brokers who deposits cheques drawn by 
persons dealing with the firm, and made payable to and endorsed by the 
firm, in the bank to the credit of the firm, but who credits the amounts 
to the account of a fictitious person instead of to the accounts of the 
drawers of the cheques, and on the strength of this fiel itious credit shares 
arc bought and sold by the firm on supposed orders of the fictitious 
person, who is in fact the employee, and money is lost, is not guilty of 
the theft of the money whatever the offence may be. But if the employee 
draws cheques upon the bank account of the firm, the cheques being 
payable to cash, has them signed by the firm and charges them in the 
hooks of the firm to the account of the fictitious jierson which by virtue 
of the fictitious credits appears to have a balance, and cashes the cheques, 
he is guilty of theft.

[Heyina v. Gale (1876), 2 Q.B.D. 141, referred to.]
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Case stated by the Chairman of the General Sessions of the 
Peace for the County of York, upon the indictment, trial, and 
conviction of the defendant for the theft of about 87,800 in money, 
the property of McMillan Nicholson & Co.

The facts are fully set out in the dissenting judgment of 
Masten, J., which, for convenience, is published fust, the 
judgment of the majority of the C'ourt being delivered by 
Mauee. J.A.

Keith Lennox, for defendant.
Edward Bayly, K.C., for the Crown.
Masten, J. (dissenting):—Appeal from the General Sessions 

for the County of York, uixm a case stated by the Chairman as 
follows:—

“The following case is reserved and stated under sec. 1016 
of the Criminal Code by me, Emerson Coatsworth, Chairman of 
the General Sessions of the Peace for" the County of York.

“At a Sittings of the Peace in and for the County of York, 
holden on the 14th, 15th, and ltith days of January, 1920, Maxwell 
Scott was tried before me and a jury u]>on the following indict­
ment:—

“In the Court of General Sessions of the Peace in and for the 
County of York. The jurors for our Lord the King present that 
Maxwell Scott, at the city of Toronto, in the county of York, 
on or about in the year of our Lord one thousand nine 
hundred and nineteen, did steal about seven thousand eight 
hundred dollars in money, the property of McMillan Nicholson 
and Company, contrary' to the Criminal Code.

“And your jurors aforesaid do further present that the said 
Maxwell Scott, at the time and place aforesaid, did receive or 
retain in his possession about $7,800 in money, the property of 
McMillan Nicholson and Company, knowing the same tu have 
been stolen, contrary to the Criminal Code.

“And was convicted of the offence charged in the first count, 
and judgment on the said conviction was postponed until appli­
cation had been made for a stated case upon the question herein­
after stated.

“The said Maxwell Scott has been discharged on recognizance 
of bail to appear and receive judgment.

“Pursuant to the direction of the Appellate Division, I reserve 
the following question of law:—
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“Was there evidence ujon which the said defendant could 
projierly have been convicted?

“And I make the indictment and the evidence part of the 
reserved case.”

The indictment is for stealing a certain definite sum of $7.800. 
A perusal of the evidence and of the Judge's charge makes it plain 
and certain that the sum of $7,800, for stealing which the prisoner 
was tried and convicted, was the amount of three cheques which 
form part of exhibit 1, vis. :—

Cheque May 29th, 1919, J. Cl. Beaty & Co ........... $1,000.00
< laqua June 38th, 1319,.). 1*. BhM A Co ‘j.ooo.oo
Cheque Aug. 7th, 1919, J. (1. Beaty & Co............... 4,833.00
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$7,835.00
Each of these cheques is payable to the order of McMillan 

Nicholson & Co.; each hears the endorsement of McMillan 
Nicholson & Co.; and each was, in the ordinary course of business, 
dejosited in the Dominion Bank to the credit of McMillan 
Nicholson & Co.

It thus apiK*ars that neither these particular cheques nor the 
immediate procmls of any of them were stolen by the accused.

What actually did hapiien was this. McMillan Nicholson & 
Co. are brokers doing business in Toronto, Nicholson loing a 
member of the Toronto Stock Exchange. The accused Scott was 
their l»ookkeeix*r. He represented to the firm that J. P. Barron 
was a near neighbour and friend of his, and induced the firm to 
open an account with J. P. Barron. Believing Scott's repre­
sentation, they ojiened the account and bought and sold stocks 
for J. P. Barron. There was no such |x*rson as Barron. Barron 
was in reality a pseudonym for the accused Scott, but of this the 
firm of McMillan Nicholson & Co. were ignorant.

The cheques above mentioned, though properly deposited in 
the Dominion Bank to the credit of McMillan Nicholson & Co., 
were credited in the books of the firm to the account of Barron, 
instead of 1 icing credited (as they should have lieen) to J. G. Beaty 
& Co. and to J. P. Bickell & Co.

On the strength of the fictitious credit thus supposedly 
established with McMillan Nicholson & Co. by Barron, stocks 
were I ought and sold by the brokers, McMillan Nicholson & Co.,
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on supposed orders of Barron (really Scott), and money was lost. 
There was undoubtedly falsification of accounts by Scott, the 
person in charge of the books, and the facts may shew other 
breaches of the criminal law; but the $7,835 representing the three 
cheques, which is evidently the money referred to in the indictment, 
was not stolen, for it was projrerly de|H>sited in the Dominion 
Bank to the credit of McMillan Nicholson & Co.

But it is said that, whether there was or was not a theft of the 
whole 87,800 mentioned in the indictment, there was certainly a 
theft by Scott of S755, represented by the five cheques shewn by 
exhibit 6, signed by McMillan Nicholson & Co., payable to cash, 
and admittedly cashed by the accused, and that this sum of 8755 
is part of the $7,800 mentioned in the indictment. It may he that 
this $755 was stolen by Scott, but I am unable to follow the reason­
ing which would make it part of the $7,800 mentioned in the indict­
ment. When the cheques aggregating $7,835 were deposited in 
the Dominion Bank to the credit of McMillan Nicholson A; Co., 
the bank liecame a debtor to McMillan Nicholson & Co. for 
that sum, and this chose1 in action formed a general and imdis- 
tinguishablc part of the sum standing to their credit in that account.

It is not as if Scott had received on account of McMillan 
Nicholson & Co. $7,835 in gold had locked it in the safe, and 
subsequently stolen $755 out of the gold so placed in the safe. 
The procuring by Scott of McMillan Nicholson & Co. to give him 
cheques drawn on their account for $755 was an act distinct in 
itself and separate from the dealings with the original $7,800. 
In my opinion, it is in no way covered by the charge laid in the 
indictment set forth in the special case.

The falsification of the books was undoubtedly the means 
which enabled the accused Scott to procure these cheques, hut a 
ixrusal of the evidence and of the Judge’s charge shews plainly that 
the accused has never l>een indicted or tried for the theft of this 

$755.
For these reasons, I would answer in the negative both the 

questions submitted by the social case.
Kiddell, J., agreed with Masten, J.
Magee, J.A.:—The facts of this case arc1 set forth in the judg­

ment of my brother Masten, and I agree with his opinion that the 
accused could not properly be convicted u|>on this indictment for
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theft of money in respect of his dealing with the three cheques in 
favour of McMillan Nicholson & Co. for $1,000, $2,000, and 
$4,835, on which he stamped the special endorsement by the firm 
to the order of the Dominion Rank, and which he deposited in that 
bank to the firm’s credit. It is true that in the day-book of the 
firm he entered similar amounts to the credit of his own account 
in the fictitious name of the non-existent J. P. Barron, and gave 
no credit to the makers of the cheques, and that the entry of the 
deposit appears in each case after the dishonest credit, and there­
fore it was open to the jury to infer that the dishonest intent of 
misappropriation was formed before the deposit. But, whatever 
might be the result if a servant, having received money for his 
employer from a debtor, delivers the same money to his employer 
as a loan, payment, or deposit from himself, concealing the fact 
of payment by the debtor, and whether there would in such case 
he fraudulent conversion before the delivery (as to which see 
Regina v. Gale (1876), 2 Q.B.D. 141), it cannot here be said that 
the accused Scott ever had control of any of the three cheques. 
They were at all times when in his custody payable cither to the 
firm’s order, or, when he applied the stain]), to the order of their 
bankers, and lie had no means of applying them to his own use, 
and they never were money in his hands.

Upon the strength of the dishonest credits to the Barron 
account he was .enabled to carry on speculation for that account 
in New York in the firm’s name with results getting worse; and, 
when discovery came in December, 1919, the losses in New York 
on Barron transactions then shewn in the ledger, and others not 
there shewn, exceeded $30,000 from first to last, which the firm 
was called upon to pay. But, in all that, he handled no actual 
money, and had not at his disposal anything representing money, 
and, though criminal, it could not be called theft. What he had 
done was to make those three entries of fictitious credits which he 
was enabled to have appear genuine under cover of the fact that 
he received the three cheques for similar sums on those days from 
others, and concealed such receipts from others from his employers, 
though properly depositing them to his employers’ credit. The 
fictitious entries, if not followed by something else, were in them­
selves innocuous, and were in fact but the preparatory acts for the 
subsequent frauds and thefts and to enable them to be carried out; 
and it should be borne in mind that during this ])eriod no other

ONT.
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sums appeared as received from Barron. A sum which had been 
credited to him upon the opening of the account had been drawn 
by Scott within a few days and before the credit of $1,000.

But Scott did not stop there. On the 11th August. 23rd 
August, 23rd October, 27th October, and the 7th November, 
respectively, he drew five cheques for $155, $100, $175, $300, and 
$25, respectively, making in all $755, each payable to “cash,” and 
each, except the first, marked “Barron on account.” Each of 
them was charged to the Barron “Long account,” in which the 
credits had been made. They all bear the signatures of McMillan, 
and are countersigned by Newton; but, even if they wore not 
cheques signed in blank by them, neither of them knew that a 
cheque for Barron was really a cheque for Scott, or that Barron’s 
account, which appeared to have a margin at its credit, was 
fictitious and really owed the firm. The five cheques were, at the 
best, obtained by false pretences, and not intended for Scott; hut 
the evidence is that Scott cashed each of them and used the money 
for his own purposes. As soon as he had the money so obtained in 
his hands, it was not his money and not intended for him. It was 
the money of the firm as much as any moneys in their cash-box, 
and in misappropriating those sums he was guilty of theft upon 
each occasion. See Regina v. Gale, 2 Q.B.D. 141.

The question is: did these proven facts warrant a conviction 
upon the first count? The indictment does not allege any 
date for the theft other than the year 1919. The opinion of 
this Court is not asked as to the form or sufficiency of the indict­
ment or any objection to it or the evidence. No particulars were 
asked or delivered. The learned Chairman of the Sessions had 
endorsed his consent to the presentation of the bill, so that even 
the evidence on the preliminary examination before the committing 
magistrate would throw no light on the questions to be tried. On 
the face of the indictment, it was open to prove any theft in the 
year 1919. The amount charged as being stolen, $7,835, no doubt 
corresponds with the total of the three credits; but if, instead of 
five cheques amounting to $755, the accused had cashed one, two, 
or three cheques for, say, $7,000 in all, three days after the fraud­
ulent entries, could it be said that, although his act amounted to 
theft, proof could not be given of it? What the Crown set out to 
prove, as I venture to think, is that Scott’s employers had been 
defrauded out of $7,835, or some greater or less sum, by some act
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which amounted to theft. The evidence might fail to shew theft 
of all. It would l>e sufficient if part were stolen. The Criminal 
Code, sec. 857, allows proof of three distinct charges of theft.

The Crown counsel persisted, as I think lie was entitled to do 
(apart from any question of multiplicity or admissibility of evi­
dence), in putting in as evidence all the five cheques and shewing that 
they were cashed. He had to shew something more than improper 
credits to the Barron account, which would be innocuous if there 
were nothing else done, and he was entitled to shew, if he could, 
that 87,835 was actually stolen or that 87,000 was dishonestly 
used in New York and 8835 actually stolen. He did prove the 
theft, as I think, of these five sums, and any one of them was 
sufficient to convict. It was in effect the same as if he had l>ocn 
accused of stealing eight cows, and the proof was that he had stolen 
two and set fire to the stable so that six were burned. There was 
of course never a single theft of $7,835. The Crown might fail 
as to part of the sum and succeed as to another part.

If, on the day after the first fictitious credit of 81,(XX), Scott 
bad got and cashed a cheque for 8950, and made a loss of $50 in 
New York on the Barron account, it appears to me not open to 
doubt that on an indictment for stealing $1,000 in the year 1919 
he would have been liable to conviction—or similarly if he had 
drawn five cheques for 84,835 in all, on five successive days after 
the entry' of the 84,835, and were charged with stealing 84,835 in 
that year. It does not appear to me to make any difference that 
the five cheques arc smaller when based on the same fictitious credit.

If the accused were now discharged and again indicted for 
theft of the amount of any of those five cheques, he would, in my 
opinion, be entitled to plead autrefois acquit: Criminal Code 
sec. 907. It could not, as I venture to think, make any difference 
that the learned Chairman in his charge to the jury' did not refer 
to the five cheques, the reason evidently being that he considered 
that there was proof of the theft of the amount of the three cheques. 
None the less, the accused was in peril as to the five smaller sums.

I would answer the question by saying that there was evidence 
upon which the accused, Maxw ell Scott, could properly have been 
convicted of the theft of the amount of any one of the five sums 
already mentioned.

Mulock, C.J. Ex., and Middleton, J., agreed with Magee, J.A.
Verdict sustained.

jv

Mulock. CJ.E*. 
Middleton, J.

A
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McLEAN v. DRYSDALE.

Nova Scotia Supreme Court, Harris, C.J., Russell and Lovgley, JJ., Ritchie, EJ. 
and Chisholm, J. January 11, 1921.

Elections (§ IV—91)—Petition to set aside—Poll book as evident*: of 
petitioner’s qualification—Absence of othek proof—Au.fin­
ance of, by Court.

The entry in the poll book for the district is evidence that a petitioner 
asking to have the election of a municipal councillor set aside • n the 
ground of bribery is qualified to present the petition as being qualified 
to vote, and in the absence of proof to the contrary the Court will accept 
such evidence.

Appeal from the judgment of Wallace, Co. Ct. J., dismissing 
a petition under the Municipal and Town Controverted Elections 
and Corrupt Practices Act, R.S.N.8. 1900, ch. 72, seeking to 
have the election of res|»ondent set aside for bril»ery and the 
respondent disqualified under the provisions of the Act. Reversed.

W\ J. O'Hearn, K.C., for petitioner; li. //. Murray, K.C., 
for resiHindent.

The judgment of the Court was delivered by 
Ritchie, E.J.z—The respondent, Drysdale, was elected coun­

cillor for District No. 13, in the municipality of the county of 
Halifax. A petition against his return was presented by McLean. 
The petitioner charges bribery, and it was clearly proved at the 
trial that the respondent was guilty of jiersonal bribery. After 
the evidence for the petitioner was in, counsel for the respondent 
announced that he did not intend to call witnesses and he took the 
objection that there was no proof that the petitioner was qualified 
to present the petition because it was not shewn that he hud a 
right to vote. The Judge below permitted this objection to 
prevail and dismissed the petition.

In view of the opinion which the Judge had as to the validity 
of the objection, I do not see why he did not recall Mr. Archibald 
and clear up the difficulty. I think the day has gone by when 
Courts permit justice to be defeated by a mere technical slip which 
can easily lie remedied. I have reached the conclusion that there 
was no slip. It is of course very clear that the burden of proof 
rests on the jietitioner to make out his qualification just as it 
rests on him to prove any other material allegation in his petition. 
He has, however, in my opinion, sustained the burden of proof as 
to his qualification. The original list of qualified voters for the 
District 13 for the year 1919 and the poll book for the district 
for that year were put in evidence. The election was held in 1919.
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The name Dan McLean of Bay Road appears in the poll book. 
The residence of the petitioner was on the St. Margaret's Bay 
Road within the district. I look at the entry in the ]m>11 book, 
I)an McLean of Bay Road, and I am perfectly satisfied that this 
is Daniel McLean of St. Margaret's Bay Road mentioned in the 
petition. I see no reason why this Court should l>e astute to 
pemiit a man guilty of personal briliery to escape the consequence 
of his misconduct. I think there was some legal evidence that the 
McLean in the jioll l>ook and on the list of qualified votera is the 
McLean who signed the petition. Even slight evidence in the 
absence of contradiction becomes cogent proof. It was held by 
this Court in Hlackburn v. The King (1919), 49 D.L.R. 482, 32 
(an. Cr. Cas. 119, 53 N.S.R. 292, that a certificate with a person 
of the same name mentioned as having been convicted in a locality 
is some evidence of the identity of the defendant and in the absence 
of proof to the contrary the magistrate was justified in taking this 
as evidence of a previous conviction, (hi this evidence of identity 
Blackburn was imprisoned for 4 months. The lilnckburn ease 
follows like decisions in Ontario and New Brunswick. [Hex v. 
Leach (1908), 14 Can. Cr. Cas. 375; Ex jxirte Dugan (1893), 
32 N.B.R. 98.]

In my opinion the appeal should be allowed with costs; and it 
should Ik* decreed and adjudged that the respondent was not 
ik’v elected or returned and that his election was and is void; 
that it should Ik* further decreed and adjudged that the rescindent 
was at the said election guilty of corrupt practices and that he 
should Ik* disqualified pursuant to sec. 55 of the Municipal and 
Town Controverted Elections and Corrupt Practices Act.

Apical allowed.

N. S.

8. C. 

McLean 

Dkybdale. 

Ritchie, EJ.

ADAMS v. WINDSOR TRUCK AND STORAGE Co.

Ontario Sujnremr Court, Ap]*llatc Division, Mulock, C.J.Ex., Riddell, 
Sutherland and Masten, JJ. December 20, 1920.

Appeal (6 VI B—287;—Grounds not mentioned at trial or in appeal 
in iok—Rule 493— Dismissal.

In Ontario an appeal will not he allowed on grounds which have 
neither been mentioned at the trial nor set out in the uppeal hook as 
required by Rule 493.

WVilson v. United Counties Bank, [1920] A.C. 102, followed.]
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Appeal by the defendants from the judgment of a Co. Ct. 
Judge in favour of the plaintiff, upon the verdict of a jury at 
the trial. The action was brought for damages for the sale la­
the defendants of the plaintiff's goods stored with the defendants. 
The goods were left with the defendants in 1913, and in 191Ü were 
sold by the defendants without notice to the plaintiff. The jury 
found a general verdict for the plaintiff for S500, and the.ludge 
directed that judgment should be entered for the plaintiff for that 
sum and costs.

D. L. McCarthy, K.C., for appellants.
//. J. Scott, K.C., for rest fondent.
Masten, J.:—--The notice of api>eal does not ask for any 

specific relief, but complains at large of the judgment. It neither 
asks that the judgment be1 set aside nor that a new trial should he 
directed. But, on the hearing of the argument before us, counsel 
for the defendants sought a new trial and complained of the trial 
Judge's charge to the jury.

On the main question, I think the appeal fails because1 neither 
at the trial nor in the notice of appeal were any of the grounds 
on which the appeal was argued before us set forth. The case 
certainly presents many elements of doubt and confusion; and. 
as was said by the Lord Chancellor in the case of Wilson v. United 
Counties Bank Limited, [1920] A.C. 102, at p. 105, “the difficulties 
were by no means inherent in the nature of the case, which, though 
a little complicated, presented no very unusual features: they 
arose, in my opinion, from the manner in which the matter was 
dealt with in the Court of first instance . . . Indeed, it is 
difficult even now to feel sure that every consideration was placed 
before the jury which was useful and relevant to their decision."

But no objection was taken at the trial to the charge of the 
learned trial Judge; no such objection was set out in the notice of 
Appeal, as required by Rule 493; and I refer again to the judgment 
in the Wilson case, supra, where the Lord Chancellor at p. 106 
says: ‘T think it necessary to point out that, unless the circum­
stances are wholly exceptional, appellants must be strictly held 
to the grounds of appeal which they think proiier to set forth 
in the formal documents which are demanded from them. The 
object of indicating in detail the grounds of appeal, both to the 
Court of Apjxjal and to your Lordships’ House, is that the respond-
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ent parties may l>e accurately and precisely informed of the 
case which they have to meet. Their efforts are naturally directed 
to the contentions which are put forward by the npixdlnnts. 
They are entitled to treat as abandoned contentions w hich are not 
set forth. If in exceptional cases parties desire to add new grounds 
to those of which they have given notice, it will usually be con­
venient, by a substantive application, to apply to the indulgence 
of the Court which is to hear the appeal. In the present case, both 
in the Court of Appeal and before your Lordships, entirely new 
contentions have been submitted on behalf of the defendants. 
The practice is extremely inconvenient and ought in my judgment 
to be discouraged in every' possible way.”

In the same ease, at p. 139, Lord Parmoor says: “Having come 
to this conclusion, it is unnecessary for me to dwell on the absence 
in the notice of appeal to the Court of Appeal of the points relied 
on before that Court and this House, but I desire to express my 
entire agreement with the view that where the rules as to the 
giving of the noth of apical are not observed, it is only in excep­
tional cases, and m special grounds, that relaxation should be 
allowed.”

And at p. 141 Lord Wrenbury says: “The difficulty here is 
that the defendants’ counsel accepted the questions which the 
Judge proposed to put to the jury, and I feel with the Lord 
Chancellor that, however unsatisfactory the results may be, 
litigants must, to a large extent, be bound by the conduct of their 
case, even if the result be to give away its merits.”

This rule was acted on by the Appellate Division in Lowry v. 
Mim (1919), 45 O.L.lt. 84.

1 think that the rule so expressed should be applied by us 
in ti e present case, and that this api>eal should be dismissed on 
the ground above stated.

The damages appear to me to be excessive; but, as there is 
some evidence to support the finding of the jury, we cannot inter­
fere.

Mclock, C.J.Ex., and Sutherland, J., agreed w ith Mabten, J.
Riddell, J.:—The plaintiff was the owner of certain house­

hold goods which he stored with the defendant company, a storage 

company in Windsor, in 1913; in 191G the eomiïuny sold the goods 
hy auction without notice to the plaintiff. The plaintiff sued in 
the County Court of the County of Essex for damages for the
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sale of those goods. At the trial, with a jury, a general verdict ■ that should 
for $.500 was rendered. The defendants appeal. ■ to that? .

There were several questions upon which the jury should ■ the sale, an 
pass. In the first place, the defendants contended that the goods ■ negligence, 
were received and stored under a written agreement which author- ■ If you coin< 
ised the sale, without notice, to pay charges when storage aceumu* H the circums 
lated for one year. This is not admitted. It is obvious that. H then your v< 
if no such contract was entered into, the defendants would lie ■ has suffered 
liable as in trover for the value of the goods at the time of their H entitled to 
sale, less (if claimed) the amount of storage charges. ■ owing to th

If, on the Contran-, such a contract was in fact entered into, ■ sale, then y 
the defendants would be liable as bailees for special damages if ■ which they 
it were proved that the goods were not sold with ordinary- care and ■ that would 
reasonable means adopted to obtain the best price possible. ■ gentleman, i

We have no way of determining the view of the jury; questions ■ that amount 
were not asked. ■ . . . I h

The charge of the learned County Court Judge does not seem H from which 
to have drawn the attention of the jury to the first alternative H your jurv-ro 
at all, but is almost entirely on the second. ■ in the ease,

“So, if you find under the circumstances such a contract was ■ whether und 
entend into, whether by writing or by word of mouth, then H to damages f 
that contract is binding. If there is such a contract, what is ■ entitled to dr 
the duty of the storage company in regard to any sale they may ■ . . . ”
make under the contract? It is their duty to act in a reasonable ■ It will be 
way, to make a reasonably good sale. They arc supposed to get H in fact no a, 
the best prices for such goods they can. Now they say that they ■ factory for tl 
did what is customary. They say they did the same thing that is ■ plaintiff, who 
done by the original owner of goods of that class when he wants ■ who are not. 
to sell them, namely, they' sent them to the public market of the ■ saddled with 
City of Windsor, and had them sold at the market by a duly ■ the part there 
qualified auctioneer; the auctioneer was here, you heard him give ■ If then th 
his evidence. He says: T do all the selling for the Windsor ■ ably find dan 
Truck and Storage Company. I sold this load the same as 1 ■ have read ant 
did all other loads. I know I got the best prices I could, because ■ conclusion th$ 
I try to do my duty’—perhaps not in those words but that is the The damages 
effect. He said, ‘I turned over to the Windsor Truck and Storage ■ science of the 
Company every cent I got for the goods, less 10 per cent, com- I would di
mission, my proper charges, and less expenses I hail to pay out. opinion, wouli
Do you believe him, is there any reason for you, gentlemen m such cases ;
doubting all that that man tells you? What can be suggested the view the ju

21—57 d
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that should have been done in connection with the sale different 
to that? . . . Now, if the defendants had a right to make 
the sale, and they made the sale in a rea? .ble manner without 
negligence, they are not responsible to this plaintiff . . . 
If you come to the conclusion that it was a fair sale, that under 
the circumstances the company had the right to make that sale, 
then your verdict must be for the defendants. The old gentleman 
has suffered no wrong at these men’s hands. These men are still 
entitled to receive from him the $18 and some cents, balance 
owing to them. If the sale was not a proper sale or a careless 
sale, then you are entitled to fix the amount, the extra amount, 
which they should have gotten if it had been a proper sale, and 
that would be the amount of the damages sustained by the old 
gentleman, and you would have to deduct the $18 balance from 
that amount of damages and give him a verdict for the difference 
... I have intimated to you, I think, all the points of view 
from which this case can be viewed. It is for you now to go to 
your jurv-room, consider the evidence and all the circumstances 
in the ease, and come back and let me know by your verdict 
whether under the circumstances this old gentleman is entitled 
to damage's from this company and if so how’ much. If he is not 
entitled to damages, bring in a verdict in favour of the defendants

It will be seen that nothing was said of the effect if there was 
in fact no agreement. While the result is technically unsatis­
factory for that reason, the defect is not to the advantage of the 
plaintiff, who is satisfied with the verdict, but of the defendants, 
who are not. The defendants cannot complain that they are not 
saddled with the whole value of the goods, but only the value of 
the paît thereof which was lost by an improper sale.

If then there was evidence upon which the jury could reason­
ably find damages of $500, the verdict cannot be disturbed. I 
have read and re-read the evidence, and have finally come to the 
conclusion that it cannot be said that there was no such evidence. 
The damages arc large, but not so large as to shock the con­
science of the Court.

I would dismiss the appeal with costs. A trial Judge, in my 
opinion, would be well advised to submit questions to the jury 
in such cases as this, when the quantum of damages depends on 
the view' the jury take of the facts. A ppeal dismissed.

21—57 D.L.R.
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THE KING v. DOYLE.

Saskatchewan Court of Appeal, Haultain, C.J.S., Newlands, Lamont mi 
El wood, JJ.A Decemlnr it, 1920.

Arrest (§ I B—7)—Without warrant—When authorised—Saskatche- 
wan Temperance Act—Criminal Code, sec. 30.

The fact that a peace officer may arrest without warrant am person 
whom he finds drinking liquor on a public street under sec. 34 of the 
Saskatchewan Temperance Act. 7 Geo. V. 1017 (1st sees.), eh. 23. does 
not authorise him under sec. 30 of the Crin itml Code to arrest without 
warrant in any case in w hich he has reasonable and probable cause for 
believing that any person has committed that offence. The power to 
arrest without a warrant is given in the cases specifically mentioned in 
series of sections of the Criminal Code, beginning at 640, and none of 
them apply to an offence under a provincial statute, which is neither a 
felony, misdemeanour or breach of the peace.

Case stated for the opinion of the Saskatchewan Court of 
Appeal, the accused being charged with assaulting a peace officer 
engaged in the execution of his duty.

H. E. Satupnon, K.C., for the Crown.
G. W. McPhee, K.C., for accused.
Haultain, C.J.S.:—The following case is stated for the opinion 

of the Court:—
The accused was charged, “For that he did on or about the 24th day of 

August, A.D. 1920, at the town of Yorkton, in the Province of Saskatchewan, 
assault a peace officer engaged in the execution of his duty." The evidence 
shewed that immediately prior to the arrest, a pence officer observed the 
accused in company with another man sitting on a pile of piping in a public 
street in Yorkton aforesaid at about 10 o’clock p.m., on the date mentioned. 
The accused ap|>enred to be under the influence of liquor and was drinkiig 
from a bottle but there was no evidence as to what the accused was drinking. 
The peace officer attempted to arrest the accused without a warrant.

Assuming that the peace officer had reasonable and probable grounds fur 
believing that the accused had committed an offence under the Saskatchewan 
Temperance Act, 7 Geo. V., 1917, (1st sess., Sask.), ch. 23, i.e , drinking in 
a public place, was I right in holding as I did, that sec. 30 of the Cr. ( odedus 
not apply to an offence under a provincial statute and that therefore the 
peace officer had no right to arrest without a warrant and that therefore In- 
was not at the time of the alleged assault engaged in the execution of his duty?

Section 30 of the Criminal Code, K.S.C. 1906, ch. 146, referred 
to above, enacts as follows:

30. Every peace officer who, on reasonable and probable ground'- 
believes that an offence for which the offender may be arrested without warrant 
has been committed, whether it has been committed or not, and who, <>n 
reasonable and probable grounds, believes that any person has committed 
that offence, is justified in arresting such person without warrant, whether 
such person is guilty or not.

In order to support the charge in this case, it must be clearly 
proved that the peace officer was acting strictly within his lawful
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power and duty. It is therefore necessary to shew’ that he had 
power to arrest without a warrant under the conditions set forth 
in the stated ease. As the case deals with an offence or a probable 
offence under a provincial statute which is neither a felony, mis­
demeanour or breach of the peace, there can lie no power of arrest 
at common law.

Under the Ur. Code the power to arrest without a warrant 
is given in the cases sjiecifically mentioned in a series of sections 
1 >eginning at sec. G4G. None of the cases mentioned include any 
other than a criminal offence in the strict sense of the term. No 
power of arrest without warrant is given to a peace officer who has 
only reasonable and probable grounds for tielieving that any 
criminal offence has lieen committed, except by see. 649, which 
only applies to cases of “fresh pursuit.” Sections 646 and 647 
only authorise the arrest without warrant of any one who has 
committed any of the enumerated offences. Section 654 provides 
for the issue of a warrant where any one has reasonable and 
probable grounds for lielieving that an indictable offence has lieen 
committed.

It was argued on behalf of the prosecution that as a jieace 
officer may arrest without warrant any person whom he finds 
drinking liquor on a public street, under sec. 34 of the Saskat­
chewan Temperance Act, 7 Geo. V. 1917 (1st sess., Sask.), eh. 23, 
he is authorised by see. 30 of the Cr. Code to arrest w ithout warrant 
in any case in which he has reasonable and probable cause for 
lielieving that any person has committed that offence. But 
sec. 30 does not give authority to arrest. It only provides that if 
an arrest is made under those conditions the arrest will lie held 
to lx* justified, that is, the jicace officer will escape from any of the 
civil or criminal consequences of doing an act which is not auth­
orised by the law. Section 30 is one of a number of sections 
grouped under the heading “Justification or Excuse,” which 
provide that a number of acts which other-wise might be unlawful 
arc, under the circumstances set out, either excusable or justifiable, 
or protected from criminal responsibility.

It is not necessary to consider the question whether the word 
“offence” in sec. 30 of the Cr. Code includes an offence under the 
provincial Act. If it does, the only effect of the section is to justify 
an arrest made under the conditions set out, and to relieve the
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peace officer making the arrest from civil and criminal n-s|xm- 
sibility. The arrest in question in this ease was not, in my opinion, 
authorised by law, and see. 30, even if it applies, cannot change 
the character of the assault alleged to have been committed. I 
would answer the question in the affirmative.

Nkwlands, J.A., concurs with Haultain, C.J.S.
Lamont, J.A.:—As the subject matter of the Saskatchewan 

Temperance Act falls within the class of subjects over which the 
Provincial Legislature has exclusive legislative jurisdiction, it 
follows that the legislature has exclusive jurisdiction over the 
manner in which the Act shall l>e enforced : subject, however, to the 
right of the Parliament of ( anada in the exercise of its criminal 
jurisdiction to designate what shall constitute a crime and lie 
punishable as such.

In the exercise of its jurisdiction the Legislature has enacted, 
as one of the means of enforcing the provisions of the Act 7 Geo. 
V. 1917 (1st sess.), ch. 23, sec. 34,that: “A constable, police or p-iio- 
offiecr may arrest without warrant any person whom he find* 
drinking liquor at any place or in any building contrary to the 
provisions of this Act/’

The legislature, had it seen fit so to do, could have enacted 
that a peace officer might arrest without warrant anyone whom lie 
believed on reasonable grounds had been guilty of an infraction 
of the Act. It, however, did not do so. It only gave the right 
to arrest without warrant in cases where the officer finds the 
person drinking liquor contrary to the provisions ot the Act. As 
the officer in this case did not so far as the evidence* shews find 
the accused drinking liquor contrary to the provisions of the Act, 
he had no authority to arrest him without a warrant, and, while 
doing do, he was not engaged in the execution of his duty.

Elwood, J.A., concurs with Haultain, C.J.S.
Judgment accordingly.
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PETERSON v. BITZER. ONT.
I Ontario Sujnerne Court, Apj>ellute Division, Meredith, C.J.O., Magee, Hodyins, fl Ç

and rtryuson, JJ.A. December 10, 1920.

I Contracts (§ I E—80)—Vendor and purchaser—Oral agreement—
Memorandum in writing—Svkeicikncy of—Statute of Frauds.
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A memorandum of agreement an<l » cheque in the following words:
“Kitchener, Ont., December 29th, 1919. Received from (’layton
Peterson the sum of $100on deposit for house at No. 02 St. George s reel 
—$1.400 pax able 1st Max 1920. and balance of $2.300 on five year 
mortgage. Adeline Hitaer.” “Kitchener, Ont., December 29th, 1919.
’I’o Canadian Bank of Commerce, Waterloo, Ont. Pay to the order of
Mrs. Adeline Hiirer $100, one hundred dollars, de|M>sit on 02 St. George 
street at purchase-price of $3,800- $1.400 payable May 1st, 1920, and 
assume a 5 yr. mtg. of $2,300. (’. Peterson,” the cheque not being 
endorsed or cashed is not a sufficient memorandum of tin - bole bargain
1 ivtween the parties, the terms of the mortgage, the rate of interest, and 
the date or terms of giving possession, not being stated, to satisfy see. 5 
of the Statute of Frauds, R.S.O., 1914, eh. 102.

(Review of authorities. See Annotation, Oral Contract—Statute of
Frauds, 2 D.L.R. 630.|

has enacted, 1 
e Act 7 Cleo. 1 
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oni lie finds 1 
it ran* to the 1

Appeal from the judgment of Mastkn, J., in an action for Statement.
1 specific jierfomiance of an alleged agreement between the plaintiff
I and defendant for the sale by the defendant and purchase by the
I plaintiff of a house property in Kitchener. Reversed.

The judgment appealed from is as follows:—At the close of
1 the hearing I found as a fact that the misrepresentation alleged

lave enacted 1 
me whom he 1 
m infraction 1 
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e shews find 1 
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lty.

I by the defendant had not been established, and I now find as a
I fact against the contention of the defendant that the parties were
I never ad idem.

I find that the defendant intended to sell and the plaintiff
I intended to buy the premises No. 62 St. George street, in Kitchener,
1 and that the reason of the defendant s refusal to carry out the
1 contract is correctly stated in her examination for discovery,
1 "here she says that she refused t< carry out the agreement because
1 her son was returning from the war, and the house would be needed
1 for his occupation.

The remaining defence is the Statute of Frauds. On that
cconlingly• 1 question numerous points were raised on behalf of the defendant.

I The agreement relied upon by the plaintiff is as follows:—
“Kitchener, Ont., December 29th, 1919. Received from

1 Clayton Peterson the sum of $100 on deposit for house at No. 62
1 St. George street—$1,400 payable 1st Max, 1920, and balance of
1 *2,300 on five year mortgage. Adeline Bitee/.”

There is also a cheque signed by the plaintiff as follows:—
‘‘Kitchener, Ont., December 29th, 1919. To Canadian Bank 

■ of Commerce, Waterloo, Ont. Pay to the order of Mrs. Adeline
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Peterson

Bitzcr $100.00, one hundred dollars, deposit on 02 St. George 
street at purehase-priee of $3,800—SI,400 payable on May lut, 
1920, and assume a 5 yr. mtg. of $2,300. C. Peterson.”

The cheque is not endorsed.
I think that these two documents are sufficiently connected 

by means of dates, name of place, and description of the terms, to 
entitle them to l>e read together as evidence of the contract for 
the purpose of satisfying the requirements of the statute.

1 deal with the various jwints raised in support of the defence 
in the order in which they were presented in the argument.

First, it is contended by the defendant that the documents do 
not say whether Peterson is buying the freehold of the house or 
some lesser interest, e.g., an assignment of a lease. Put it has 
been held that a contract to sell a house simply, implies that the 
interest sold is the fee simple: Hughes v. Parker (1841), 8 M. & W. 
244, 151 E R. 1028. »See also Fry on Specific Performance, 5th 
ed., para. 372.

Second, that the house No. 02 St. George street is insufficiently 
described. That, as it seems to me, is answered by the decision 
of my brother Middleton in the case of Canadian Dyers Association 
Limittd v. /iurton (1920), 47 U.L.K. 259. The receipt ami the 
cheque being dated at Kitchener, I think that the plain meaning 
of the documents is that the property described as No. 62 ht 
George street is property in the town of Kitchener.

Third, that the purchase-price is insufficiently set forth, 
referring to the case of Fenske v. Farbacher (1912), 2 D.L.K. 634. 
In that case the payments set forth in the memorandum were 8300 
short of the total purchase-price. In this case the payments a? 
set forth cover the whole of the purchase-price.

Fourth, that the receipt does not mention on what property 
the balance of the purchase-price is to be secured. If there is 
otherwise an enforceable agreement, the vendor has a lien for the 
balance of the purchase-price, $2,300, and I think that the plain 
implication from the agreement is, and I so find as a fact, that, 
no other provision being made, the balance of $2,300 was to he 
secured by a five-year mortgage on the premises forming the 
subject-matter of the purchase.

The fifth and most serious point raised is in regard to the 
question of interest, namely, that the documents did not deal
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with the rate of interest to be paid on the mortgage of $2,300. It 
is plain law, well settled, tliat a mortgage, being a debt, carries 
interest; consequently this mortgage would carry interest at the 
legal rate of 5 per cent. With regard to the subsequent offer made 
by the purchaser to the vendor to pay G per cent, interest, that 
was not a rate agreed upon before the bargain was made; on the 
contrary, it is clear from the evidence on both sides that the rate 
of interest was not mentioned or discussed. The offer of the 
plaintiff to pay 0 per cent, was never accepted and has no bearing, 
as I see it, on the rights of the parties. The cases of Rogers v. 
Hcuer (1912), 8 D.L.R. 288, and Reynolds v. Foster (1913), 9 
D L.R. 83G, are clearly distinguishable on the facts. In the first 
case there was an agreement that interest should run at the rate 
of 8 per cent, on the balance of tire purchase-price, and all reference 
to that was omitted from the memorandum. In the latter case 
it was a term of the agr eement that a mortgage on other property 
should be given to secure the balance of the purchase-price, and 
this was not set out in the memorandum. The memoranda were 
therefore incomplete and did not cover the agreement entered 
into between the patties. The judgment of Mr. Justice Strong in 
the case of Williston v. Lawson (1891), 19 Can. S.C.U. 673, appears 
to me to be in the plaintiff s favour. With respect to the case of 
Martin v. Jartis (1916), 37 O.L.R. 269,31 D.L.R. 740,1 think I atn 
bound to follow the views expressed by the Chancellor in that case. 
It was not a hasty judgment, and embraces a full review' of the 
earlier cases in our own Courts, and it is my duty to follow the 
Chancellor's interpretation of them.

For these reasons, 1 am of opinion that the plaintiff is entitled 
to the usual judgment for specific performance with costs.

It. McKay, K.C., for api>ellant; V. //. Hattin, for respondent.
Magee, J.A.:—The defendant appeals from a judgment 

directing specific performance by her of an alleged agreement 
by her to sell a house and lot in Kitchener to the plaintiff. 
She sets up two grounds of defence; (1) that there was not in 
fact a completed certain bargain; and (2) that there is no writing 
sufficient to bind her under the Statute of Frauds.

That the parties had, in December, 1919, verbally agreed ujxm 
$3,800 as the price for the land, if sold, is clear, and that the sale, 
if made, would be closed and ixjssession given on the 1st May, 1920.
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It is also clear that the price was not to he paid in cash, but part of 
it was to l>e paid at some time not later than five years, but in how 
many payments and when was not discussed; and, although the 
parties contemplated that interest would be payable at some rate, 
the rate of interest was not arrived at or mentioned between them.

The property adjoined other land of the defendant, and a 
roadway over the adjoining property led to it, and was in fact 
used with -it, but was not a way of necessity, and by reason of the 
common ownership it had not the character of an easement. The 
way was not dealt with in the verbal arrangement, but the defendant 
has by the judgment been ordered to convey a right to it.

The defendant maintained that, even apart from those ques­
tions, no final verbal agreement was arrived at, but only a pro­
visional basis of sale if she finally decided to sell. This, however, 
has been found against her by the learned trial Judge, on the 
disputed evidence, and his finding must be accepted.

The property was at the time subject to a mortgage1 for about 
$2,000, bearing interest, which the defendant thought she could 
pay off.

Under the Statute of Frauds the action does not lie against the 
defendant unless the agreement or some memorandum or note 
thereof be in writing and signed by her. The only writing of 
any sort signed by her is a receipt which reads thus: “Kitchener, 
Ont., December 29th, 1919. Received from Clayton Peterson 
the sum of $100 on deposit for house at No. 62 St. George street— 
$1,400 payable 1st May, 1920, and balance of $2,300 on five year 
mortgage. Adeline Bitzer.”

At the time she gave this receipt and as payment of the sum 
thereby acknowledged to be received, the plaintiff’s cheque of the 
same date was given to her, reading as follows: “Pay to the order 
of Mrs. Adeline Bitzer $100.00, one hundred dollars, deposit on 62 
St. George street at purchase-price of $3,800—$1,400 payable on 
May 1st. 1920, and assume a 5 yr. mtg. of $2,300. C. Peterson."

This cheque was not cashed, used, or endorsed by the defend­
ant, and was subsequently sent back to the plaintiff with a letter 
from the defendant’s son declining to make a sale. The letter was 
written with defendant’s authority, but of course not by an agent 
authorised to contract, as it refuses to sell. The question is, 
whether these writings arc sufficient to bind the defendant under 
the statute.
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It was argued for the plaintiff, but contested for the defendant, 
that the cheque could tie read along with the receipt, although 
not endorsed by the defendant, in order to eke out, if necessary, 
the full memorandum required by the statute. It is well-recog­
nised in eases under the statute that if in a writing signed by the 
party to be charged reference is made to another or to a subject- 
matter, parol evidence to identify what is referred to so as to con­
nect the two is admissible. Here the receipt is for “the sum of 
$100.” A cheque for $100 may be payment of that sum. 1 see 
no more reason why the cheque should not l>e identified as that 
which was paid than bank-notes or gold pieces if payment were 
made thereby. If it is identified as being the payment which was 
received, then it appears to me that the receipt would l>c read as 
if it said, “Received from C. Peterson his cheque for $100.” 
Therefore I am of opinion that the receipt and cheque can be read 
together.

Hut without the cheque the receipt itself would, in my view, 
be a sufficient memorandum—apart from the question of its correct 
representation of the true understanding of the parties—and the 
cheque, I think, only throws difficulties in the plaintiff’s way.

The receipt shews that something is to be paid “for a house 
atNo.62St. George street”—$100 is a “deposit,” $1,400 is “pay­
able” on the 1st May, 1920, and how much the total is is indicated 
by the “balance” being $2,300—and that balance is to be on 5-vear 
mortgage. If the parties had agreed and the receipt had stated 
that it was to l>e on a mortgage pay able in 5 years or in 5 yearly 
instalments, with interest yearly at 5 per cent. i>er annum, it 
appears to me that it would l>e, not a complete contract, but a 
sufficient memorandum of the complete contract—sufficiently 
indicating its terms to enable the Court to enforce it. No ordinary 
person, I think, would dream—and I do not see that the Court 
should assume—that the $1,400 “on mortgage” could mean “by a 
mortgage” on other property. The memorandum then would 
imply that a mortgage was to be given, which implies a conveyance 
which the purchaser would be entitled to when the purchase- 
money other than the mortgage is given along with the mortgage, 
that is to say, the purchaser would be entitled to give both on the 
1st May, 1920, and the conveyance implies possession at the same 
time. No mention is made of the existing mortgage for $2,000, 
but that the vendor would be bound to remove.
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The cheque would not, in this view, add anything to the value 
of the receipt, except the words “purchase-price” of S3,800. It 
gives no more indication than the receipt that C. Peterson is the 
purchaser, and it renders the whole written transaction of less 
value, by adding the untrue words “assume a 5 yr. mtg. of $2,3(XI." 
The existing mortgage, even if to be assumed, was only $2,000, 
and thus the cheque makes no provision for the other $300, and 
only adds confusion by shewing that the existing mortgage is to 
be assumed, instead of lieing removed by the vendor, as would be 
called for by the receipt. The two documents, therefore, on w hich 
the plaintiff relies, are contradictory.

But it appears to me that these parties never had reallv made 
a definite bargain. They had not decided how the mortgage- 
money would be payable, nor what rate of interest would in these 
financially varying days be called for—though both intended 
interest. It would be a gross fraud upon the defendant to say 
that she should get no interest. It would be only less unfair to 
say that she should get only the legal rate of 5 per cent., when 
neither she nor the other side contemplated leaving it to the law 
or doing otherwise than make their own bargain if they could, or 
part if they could not. It was simply an uncompleted bargain in 
respect to two very important matters which the parties on both 
sides intended at the time to settle for themselves, but did not.

Specific performance should not be granted so as to force upon 
either party a bargain which w as not contemplated by either.

I would allow' the appeal.
Hodgins, J.A.:—I am satisfied that the cheque is sufficiently 

referred to in the receipt signed by the respondent to enable the 
Court to read it as part of the memorandum of the bargain. The
words in the receipt, “ Received............ $100 on deposit for house at
No. 02 St. (îeorge street,M are enough, in my judgment, to allow 
reference to the cheque, which w as the fonn in w hich the dejiosit of 
S100 was made. It would be, I ti« ink, a reproach to our law if, under 
the circumstances, the cheque used in making the deposit, containing, 
as is often the case, conditions or tenus on which it is payable, was 
excluded because it was not sufficiently referred to in the receipt 
In any case it becomes available as evidence through its return 
some time later on, in a letter signed by the duly authorised agent 
of the respondent. See, on the question of reference, St adds v.
H at8on (1884), 28 Ch. D. 305, per North, J., at pp. 308, 309.
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But, when read with the receipt, there does not seem to be 
constituted a sufficient memorandum of the whole bargain between 
the parties. One very important part of the agreement, in view 
of the fact that the house was then tenanted, was the date at 
which and terms on which possession would be given to the 
respondent. No doubt the date, the 1st May, 1920, mentioned 
in the receipt and cheque, was fixed because on that date ix)sscssion 
was to be given. But nowhere is anything found in either docu­
ment which deals with the time for the transfer of actual possession, 
although this was an essential part of the verbal bargain.

The importance of it is obvious, but it has a bearing on the 
other part of the case. Had it been inserted in the memorandum, 
it would have settled the question of interest on the balance of 
a urchase-money, of which no mention is made in writing.

In Birch v. Joy (1852), 3 H.L. Cas. 5t>5,10 E.R. 222, the doctrine 
of equity is thus stated by Lord St. I-eonards, L.C. (pp. 590,591) :—

“ From the time at which the purchaser was to take possession 
of the estate he would be deemed its owner, and he would be 
entitled as owner to the rents of the estate, and would have kept 
them without account. From the same jieriod the seller would 
have been deemed owner of the purchase-money, and that pur­
chase-money not being paid by the man who was receiving the 
rents, would have carried interest, and that interest would have 
belonged to the seller as part of his property. A Court of Equity, 
as a general rule, considers this to follow.”

The head-note further states that an agreement which appears 
to prevent the application of this rule w ill be examined in a Court 
of Equity, and will or will not be enforced according to circum­
stances.

In the case in hand, the presence in the documents of a pro­
vision as to the date at which possession was to lx? given would 
have enabled the Court to say that interest must be paid from 
that date upon the unpaid purchase-money, at the legal rate.

In this connection it may be noted that in (lould v. Hamilton 
(1855), 5 Gr. 192, parol evidence was allowed to be given shewing 
that interest was intended to be paid on the balance of purchase- 
money, where the contract made no mention of interest. But 
that evidence was admitted so as to shew that it would have been 
inequitable to grant specifio performance without interest, in face 
of an understanding that interest should be paid.
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Here the circumstances indicate a tacit agreement to pax- 
interest; and. if spécifie performance were given to the respondent, 
it could only be on terms of paying interest on the unpaid purchase- 
money.

Vpon the whole, I think the appeal should he allowed.
Fergvson, J.A.>— Appeal by the defendant from a judgment 

of Masten, J., dated the 27th May last, whereby he decreed that 
the plaintiff had established an agreement between, himself and 
the defendant for the purchase and sale of fi2 St. George street, 
Kitchener, and directed specific performance of the agreement.

The learned trial Judge found that the parties were ad idenr, 
that the defendant intended to buy 02 St. ( îeorge street, Kitchener; 
that the underwritten receipt and cheque might l)e read together; 
and that, read together, the two documents constituted a memo­
randum of the agreement and all its essential terms, sufficient to 
satisfy the requirements of the Statute of Frauds. The receipt 
and cheque read:—

“Kitchener, Ont., December 29th, 1919. Received from 
Clayton Peterson the sum of $100 on deposit for house at No. 02 
St. George street—$1,400 payable 1st May, 1920, and balance of 
$2,300 on five year mortgage. Adeline Bitzer.”

“Kitchener, Ont., December 29th, 1919. To Canadian Bank 
of Commerce, Waterloo, Ont. Pay to the order of Mrs. Adeline 
Bitzer $100.00, one hundred dollars, deposit on 62 St. George 
street, at purchase-price of $3,800—$1,400 payable on Max 1st, 
1920, and assume a 5 yr. mtg. of $2,300. C. Peterson.”

The appellant contends: (1) that, read by itself, the receipt 
is not a sufficient memorandum, in that it does not shew any 
contract of purchase and sale; (2) that the cheque is not referred 
to in the receipt signed by the defendant and cannot be read along 
with the receipt to supplement any terms that are missing from 
the receipt; (3) that the evidence establishes that the parties 
agreed that adjustments were to be made and possession was to be 
given as of the 1st May, 1920, yet that the receipt and cheque, 
read together, do not shew when the purchase was to become 
effective, when possession was to be given, when the mortgage 
was to be dated, or on what date adjustments were to be made; 
(4) that the proper conclusion, on the oral evidence, is that the 
parties agreed that the mortgage referred to in the receipt and
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cheque should bear interest, and tliat that term is omitted from 
both the receipt and cheque; (5) that the plaintiff alleges a term 
entitling him to a conveyance of a right of way over property 
other than that described in the receipt and cheque; and that, 
for these reasons, the plaintiff has not proven a memorandum of 
the whole or real agreement between the parties, as is required 
by the Statute of Frauds.

It appears necessary to a satisfactory consideration of the 
apiiellant's contentions that we should first inquire, determine, 
and state the agreement between the parties and the terms thereof. 
A careful perusal of the pleadings and exhibits has led me to the 
following conclusions:—

On the 29th December, 1919, the defendant agreed to sell to 
the plaintiff, and the plaintiff agreed to purchase, house No. 02 
St. George street, Kitchener, for $3,800, the transaction to be 
closed and possession given and adjustments made as of the 1st 
day of May, 1920; the purchase-price to be payable $100 as a 
deposit on the 29th day of December, 1919, $1,400 on the date of 
closing, the 1st May, 1920, and the balance of $2,300 to be secured 
by a mortgage on the premises sold, payable in 5 years from the 
date of closing; and, though the interest was not mentioned 
between the parties, it was intended and well understood by both 
parties that interest was to be paid on the mortgage-moneys 
during the currency of the mortgage; and, though the rate of 
interest was not discussed, the pro]>er inference and conclusion 
in the circumstances is that both parties intended and understood 
that the defendant would pay off an existing mortgage of $2,000, 
bearing interest, and that a mortgage for $2,300 should tie sub­
stituted therefor, and that the substituted mortgage should carry 
interest at the same rate, payable yearly or half-yearly, as was 
provided in the mortgage to be paid off.

It seems to me to be well-settled that where it is sought to 
read together, for the purpose of meeting the requirements of the 
Statute of Frauds, two or more documents, the connection between 
the documents must be physical, such as the connection between a 
letter and the envelope enclosing it: Pearce v. Gardner, [1897] 
1 Q.H. 1188; or that the paper into which the other document is 
sought to be incorporated must refer to the document w hich it is 
sought to read: North Staffordshire /f.11. Co. v. Peek (18(10),
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El., W. A El. 986, at p. 1000,120 E.R. 777; also that parol evidence 
is admissible to identity the document referred to or to shew that 
what may be a reference to a document is no in fact : Long v. 
Millar (1879), 4 C.P.D. 450; Doran v. McKinnon (1916), 31 D.L.R. 
307, 53 Can. S.C.R. 009.

What constitutes physical connection between document <, or 
a sufficient reference in one document to another document, 
within the meaning of the foregoing authorities, has I sen 
discussed and considered in many cases, a numlwr of 
which are reviewed and considered in the recent case of 
Stakes v. Whither, [ 1920] 1 Ch. 411. The plaintiff relies on the 
Stokes case; but, after careful study of it, I am of the opinion 
that Mr. Justice ltussell did not intend to carry the las 
beyond the statement thereof by Raggallny, L.J., in Long v. 
Millar, at p. 455, where he says: “The true principle is that there 
must exist a wviting to which the document signed by the party 
to be charged can refer, but that this writing may be identified 
by verbal evidence;” and by Thesiger, L.J., at p. 456, where he 
says: “If, however, it appears from the instrument itself that 
another document is referred to, that document may be identified 
by verbal evidence. A simple illustration of this rule is given in 
Ridgy,ay v. Wharton (1857), 6 H.L. Cas. 238, 10 E.R. 1287; there 
‘instructions’ were referred to; now instructions may be cither 
written or verbal : but it was held that parol evidence might be 
adduced to shew that certain instructions in writing were intended 
This rule of interpretation is merely a particular application of the 
doctrine as to latent ambiguity. Although parol evidence may be 
given to identify the document intended to be referred to, it must 
be clear that the words of the document signed by the party to be 
charged will extend to the document sought to be identified."

Taking the foregoing quotations from Long v. Millar us an 
accurate statement of the law, as I see it, the questions for our 
consideration are: is there any statement in the receipt signed 
by the defendant which does, or ran, refer to the cheque signed 
by the plaintiff so as to make the cheque and all its terms part 
of the transaction referred to in the receipt?

It may be argued that the receipt acknowledges a payment, 
and that the payment so acknowledged ran refer to a payment by 
cheque, and that the cheque may be identified as the payment
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received, and that thereupon it is proved that not only the payment 
acknowledged in the receipt was made by cheque but made on the 
terms set out in the cheque. On the other hand, it may be argued 
that the receipt does not on its face acknowledge the cheque as a 
payment, or the receipt of the cheque as cash, but simply the 
receipt of cash, and not the receipt of cash on terms, or on the 
terms set out in the cheque. Also that in Long v. Millar it was 
not the acknowledgment of the receipt of £31 that admitted 
evidence of the purchase agreement referred to, but the words 
in the receipt “deposit on the purchase of 3 lots” that allowed in 
evidence to identify the purchase agreement. I cannot satisfy 
mvsclf that, had these words “deposit on the purchase of 3 lots" 
been omitted from the receipt in Long v. Millar, it would have 
been held that the remaining words of the receipt constituted a 
sufficient reference to the agreement so as to allow it to be identified 
and read into the receipt for the purpose of establishing a memo­
randum to satisfy the requirements of the Statute of Frauds.

On a consideration of all the documents and circumstances, 
I incline to the opinion that there is not in the receipt, in the case 
at bar, sufficient to enable us to read the cheque and its terms 
into or along with the receipt, for the purpose of making out a 
memorandum to satisfy the Statute of Frauds. It seems clear 
that if the two documents cannot be road together the wording 
of the receipt is consistent with the defendant’s view th it there 
was not to be a sale but only a right to purchase, depending on 
contingencies, and that the deposit was only a deposit on an option, 
and that the receipt does not in itself contain evidence of the 
agreement of purchase and sale, which it has been found was the 
true transaction entered into between the parties, sufficient to 
satisty the requirements of the statute. Rut, as I read the 
evidence, it is not necessary7 to base my judgment on an opinion 
that the receipt and cheque cannot be read together, or into one 
another, for I am of opinion that, read together, the receipt and 
cheque do not constitute a memorandum of the agreement and 
all its essential terms. True, these documents may evidence an 
agreement, but I think the law is clear that the memorandum 
trust evidence the agreement and that evidence of an agreement 
is not sufficient. That proposition is stated by Lord Selbome in 
mi* v. Berridge (1873), L.R. 8 Ch. 351, at p. 360, in these words:—
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“The Statute of Frauds . . is a weapon of defence,
not offence, and . . does not make any signed instrument
a valid contract by reason of the signature if it is not such according 
to the good faith and real intention of the parties.”

The same profit ion is stated in other words by a Divisional 
Court in Green v. Stevenson (1906), 9 O.L.R. 671, in which case 
Anglin, J.,in delivering the judgment of theCourt,at p.679,said:—

“He (the defendant) shews a parol contract of which only 
some of the terms are evidenced as required by the Statute of 
Frauds. His defence is thus completed. By no known process 
can those terms not so evidenced be put into a writing signed by 
the defendant. Nothing else can constitute an enforceable agree­
ment so long as the Statute of Frauds prevails.”

See also Scott v. Melody ( 1900), 27 A. R. (Ont.) 193, where the ( ourt 
of Appeal for Ontario adopted and followed the same principle.

Now I am clearly of the opinion that the memorandum of the 
agreement of purchase and sale evidenced by reading together the 
receipt and cheque—if that may l)e done—omits two, if not more, 
of the essential terms which, according to the good faith and real 
intention of the parties, form part of their agreement: (1) that 
the transaction was to be closed, iiossession given, and adjustments 
made, not, as might be inferred from the documents as of the date 
of the making of the agreement, the 29th Decemlrer, 1919, hut 
as of the 1st May, 1920; (2) that the mortgage to secure the 
unpaid purchase-money should bear interest from the 1st day of 
May, 1920. That the omitted term numbered (1) was agreed 
to is, I think, admitted: sec the transcript of evidence at pp. 
1,4,5, 7, and 12. The omitted term numbered (2) is not admitted: 
in fact, both parties say that it was not mentioned; but. on the 
evidence, it is clear that the parties did discuss the mortgage 
which was then on the property, the amount thereof, the1 assump­
tion thereof by the purchaser, the imymcnt thereof by the vendor, 
and the substitution therefor of a mortgage for $2,300, either to he 
made or assumed by the purchaser; and I think it should le 
inferred from what was done and said by the parties, considered 
in the light of the surrounding circumstances, that, though interest 
was not expressly mentioned, yet, according to the good faith and 
true intention of the parties, interest was to be paid on the S2.300 
mortgage-moneys from the date fixed for the closing, that is, the 
1st May, 1920.
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Counsel for the plaintiff did not seriously contend that such 
was not the true intention of Loth parties. On the contrary, he 
and the learned trial Judge assumed that it was the intention of 
both parties that interest should he paid on the mortgage-moneys 
during the currency of the mortgage, and that the rate thereof 
was fixed by the Interest Act, K.S.C. HHHi, cli. 120, sec. 3.

On this point the position taken by the respondent is stated 
by bis counsel in these words:—

“It was not necessary to discuss the question of interest on 
the mortgage between the parties because both of them knew 
what a mortgage was and both of them believed that a mortgage 
carried interest, and they had a common idea as to what a mortgage 
was; and I therefore suggest that the use of the word ‘mortgage,’ 
in the circumstances under which the word was used, raises an 
inference that the parties intended interest ; and therefore I 
claim that, both by law and by intention of the parties, which 
might be termed tacit agreement, interest is payable, and that 
rate of interest is the legal rate fixed by the Interest Act, R.S.C. 
1906, ch. 120, see. 3.

“If you look at the pleadings, you will see that the defendant 
offered to pay cash for the property, and by the pleadings still 
offers to pay cash. I beg leave to suggest that the right to give 
back a mortgage is a term of the contract simply and solely for 
the lienefit of the purchaser; and, being such, is one that he could 
waive and still obtain judgment for specific performance of the 
rest of the contract—sec Fry on Specific Performance, 5th cd., 
p. 185, para. 374.”

It s4*ems to me that the foregoing argument misses the point 
and makes against the plaintiff rather than in his favour, in that 
it admits that an essential tenu of the agreement has been omitted, 
not from the actual agreement of the parties, but from the memo­
randum which the Statute of Frauds says is necessary to the 
enforcement of the contract.

For these reasons, I am of the opinion that the plaintiff has 
failed to establish a memorandum in writing of the agreement 
between the parties sufficient to satisfy the requirements of the 
Statute of Frauds; and that the appeal must be allowed and the 
action dismissed.

22—57 n.L.R.
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Meredith, C.J.O. (dissenting) :—The question for decision is, 1

8. C. whether or not the agreement between the parties, or a memor- 1
Peterson amlum or note of it, is “in writing and signed by the party to le 1
Bitzek therewith .” as is required by sec. 5 of the 1

----- Statute of Frauds, R.S.0.1014. eh. 102, to enable an action to Le 1
Mwedith.CJO. . » . ..

brought uj)on the agreement.
There is nothing to prevent it from l)eing shewn by parol what 1 

the agieement is; but, unless it is evidenced as the statute requires, 1 
an action cannot be brought upon it.

The first step in the inquiry is to ascertain what the agreement 1 
was in fact, and then to ascertain w hether it is in w riting or then» 1 
is a memorandum or note of it in writing “signed by the party to 1 
be charged ” with it.

The cases establish that all the material terms of the agreement 1 
must be evidenced as the statute requires. See Green v. Stevenson, 1 
9 O.L.R. 671, and cases there cited.

What then was the agreement? It was that the appelbnt 1 
should sell and the respondent should buy the property in question 1 
for S3,800; that a deposit of $100 should be paid dowm and $1,400 1 
be paid on the 1st May following, and that the remainder of the 1 
purchase-money should be paid in 5 years and be secured by 1 
mortgage of the pro|x*rty; that the mortgage-money should kar 1 
interest, though that part of the agreement was not expressed 1 
in words; and that possession should be given on the 1st May 1 
following.

In my opinion, subject to the question as to the interest and 1 
the time for taking possession, the receipt signed by the appellant 1 
is a memorandum of the agreement, signed by her, sufficient to 1 
satisfy the provisions of the Statute of Frauds.

The only reasonable construction of the receipt is that the 1 
de]M)sit is a deposit on the purchase of the house; the provision 1 
that $1,400 is to be paid on the 1st May, 1020, and “balance of 1 
$2,300 on 5 year mortgage,” makes it clear, I think, that the 1 
deposit was upon a sale and that the price to be paid was S3.800. 1

While it is unnecessary' in this view to decide whether the 1 
cheque W'hich the respondent gave Lo the ap]x*llant for the 8100 1
is so connected with the receipt given by the appellant that the 1 
two documents may be read together, I am of opinion that they 
may. The receipt acknowledges payment of a deposit of $100,
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I and the cheque, which was given by the respondent and was °NT'
I handed to the appellant when the receipt signed by her was given, 8 c
1 was in fact for the deposit, as is stated on the cheque, and 1 see Pitekson

I no reason why the receipt may not be looked at to identify the ,11T'rlH
1 deposit which is referred to in the cheque; the case falls, I think, ,, —... 
1 within the principle of the recent decision in Stokes v. 11 tricher.

f parol what 1 
ute re(|uirc8, 1

I [1920] 1 C’h. 411, and of such cases as Long v. Millar. 4 C.P.D. 450,
It is lievond question that the two documents were signed on

1 the same occasion and as parts of one and the same transaction;
e agreement 1 
jng or there 1 
the party to 1

1 indeed it is a reasonable inference that the cheque was drawn first
1 and handed to the appellant, and that the receipt is and was
1 intended to be a reeeipt for the money paid by the cheque.

e agreement 1 
v. Stevenson, 1

The appellant must have seen what the cheque stated, and 
■ acquiesced in it as a correct statement of what the money was
1 paid for.

It was, however, argued that tw-o material terms of the 1 .argain
le appellant 1 
• in question 1 
i and $1,400 1 
inder of the 1 
secured by 1 
should bear 1 
it expressed 1 
ic 1st May

1 are not evidenced by the WTiting, viz., the term as to possession
1 and the term as to interest, and flint therefore the documents do
1 not constitute a sufficient memorandum of the agreement to
1 aatisfy the Statute of Frauds.

It is well-settled law that the absence from the memorandum
1 of terms which are implied by law does not render the contract
1 incomplete : Fry on Specific Performance, 5th ed., para. 372,
E and cases there cited.

nterest and 
ic appellant 
sufficient to

“The Court, however, will not imply a term in a contract
1 unless there arises from the language of the contract itself, and the
1 ciivumstances under which it is entered into, sueh an inference
1 that the parties must have intended the stipulation in question,
1 that the ( ’ourt is necessarily driven to the conclusion that it must
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H be implied.”
The documents do not in terms fix a time for the completion

1 of the purchase, but the fair inference from what is stated in
1 them is that the 1st May, 1920, is that time. The sum of *1.400 
■ ie to be paid on that day, and a mortgage is to be given for the
1 balance of the purchase-money. In the absence of any provision
I to the contrary, and having regard to what was the oral agreement
1 ae to the time for giving possession, it must have licen intended
I that the purchase should lie completed on the 1st May, 1920;
1 and that term is, I think, to lie implied.
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When the time for completion is fixed, that time, prima font 
and in the ahsenee of stipulation, is the time from which tk 
purchaser is liable to the payment of interest and is entitled to the 
rents or to he given possession.

There is no stipulation that the mortgage-money is not to 
l**ar interest; and, having regard to what has just hem said &s 
to the time from which the purchaser is liable to pay interest, the 
fair meaning of the documents is, I think, that the 12,300, the 
balance of the purchase-money, is to bear interest, and the mort­
gage for it is to l>ear interest from its date until its maturity, and 
if necessary that tenu should, I think, be implied.

If the $2,300 had been payable on the 1st May, 1020, the 
interest for which the purchaser would have been liable, there 
being no stipulation to the contrary, would have l<een at the rate 
of 5 lier centum lier annum: Interest Act, R.S.C. 1900 ch. là», 
sec. 3; and I see no reason why, when the time for payment is 
postponed for 5 years, the rate of interest during that period 
should not lie the same.

Upon the whole, I am of opinion that the appeal fails and 
should lie dismissed with costs.

Appiol allowed.

Re PROHIBITION ACT AND TOSBY.
liritixh Columbia Court of A/nval, Macdonald, C.J.A., Martin, (iallihn, 

Mcl’hdltl* and Ebert*, JJ.A. January 4, Wit. 
Intoxicatinu liquors '6 III II—90)—Automobile employed i\ cmstixo 

—Disposai, in foreign country—Right or Province to cheats
PENAL OFFENCE EXCEPT FOR BREACH OF ITS OWN STATUTE—EVI­
DENCE—Forfeiture of automobile—Jurisdiction ok mauis-

Evidence that liquor being carried in an automobile is for the purpo* 
of being disposed of in a foreign country, or where there is no evidence 
as to the disposal to lie made, does not disclose an offence under the B.C. 
Prohibition Act, ti Geo. V. 191ti, eh. 49, see. 52, ami (1920) eh. 72, see 27, 
which justifies a magistrate in declaring the automobile forfeited under 
the Act, neither is an automobile “employed in carrying liquor for the 
pur|M>se of selling or dis|M>sal of same illegally” unless the autoii»>inle 
is with the knowledge of the owner employed, or permitted by him t" he 
employed in the illegal <lis|*)sal, ami there can Im* no forfeiture of *uck 
automobile except on notice and with opportunity to the owner of the 
automobile to bo heard.

Appeal from an order of Hunter, C.J.B.C., quashing a for­
feiture under the B.C. Prohibition Act. Affirmed.

0. E. Martin, for ap]>ellant.
A. Henderson, K.C., for respondent.
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Macdonald, C .J.A.:—I would dismiss tho appeal and uphold 
the ordor appoalod from on tho ground that thoro was no ovidonoe 
wliatovor that tho liquor was I icing carried for tho purjiosc of 
selling or discing thoroof illegally. It is tho purpose to di*po*r 
of the liquor illegally which is tho gist of tho offonee.

The only purjKtso was to tako it into tho United States. To 
digjiose of it in tho foreign country, assuming that that was the 
pun tone, and there is no evidence of it, is not an offence under tho 
Prohibition Act, 0 Goo. V. 1916 (B.C.), eh. 49. Tho Province 
eannot create these penal offences or quasi-crimes except for breach 
of its own statute. Moreover, tho intention to tako tho liquor 
across tho lino was abandoned IH'fore tho seizure of tho car and 
at that time tho purpose was to tako it back to Vancouver, but 
there is not a fact in evidence from which an inference can lie 
drawn that it was tho pur]>osc of those in charge to dispose of 
it or part with it in any way when they got it thoro. Tho section 
of the statute relied on to sup]>ort tho forfeiture must lie road in 
the light of tho whole Act. Tho transporting of tho liquor is not 
the gist of the offence, tho taking of it from one place to another. 
The offence committed in doing this is elsewhere dealt with in the 
Act. Tho onus of proof is on tho prosecution to prove tho pur­
pose. Tho ease does not fall within those in resjiect of which the 
onus is by the Act placed on the alleged offender. On the faee 
of the proceedings, as 1 read them, no facts apjicar to give the 
magistrate the right to order a forfeiture of the car.

Martin, J.A. (dissenting), would allow the appeal.
(Ialuhbr, J.A. (dissenting) :—Section 52 of the Prohibition 

Act, 6 Geo. V. 1916 (B.C.), ch. 49, gives to the magistrate trying 
the case, the discretionary ilower to order a vessel (and under the 
amendment, 1920), an automobile employed in the carrying of 
liquor for the purpose of selling or discing of the same illegally 
to be forfeited if it is proved liefore him that such vessel or auto­
mobile was so illegally rtnployed.

The only objection raised here is that the magistrate should 
have given notice to the owner of the automobih in order that he 
might Is* heard l>efore declaring the same forfeited.

Hunter, C.J.B.(\, from whose order this apjieal is taken, gave 
effect to this objection. With great rcsfiect, 1 take a different view.

It seems to me the section lays down the proof necessary to

B. C.
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Callihar. J.A.
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enable the magistrate to exercise his discretion and while in » can 
where the ear was not the property of the man in whose custody 
it was found, it might seem desirable that the owner if known, 
should l>e notified, yet the car becomes liable to confiscation so 
soon as proof of the illegal use to which it is put is established in 
my opinion irrespective of who the owner may lie.

I think the order of the magistrate was right and that the 
appeal should Ik* allowed.

McPhillipb, J.A.:—This apfieal calls in question the for­
feiture of a eertain automobile by the Police Magistrate of the 
city of New Westminster (H. L. Edmonds), in the claimed exercise 
of powers conferred by sec. 52 of the Prohibition Act, ti ( ieo. V. 
1916, ch. 49, and ch. 72, sec. 27 (1920), which reads w 
follows:—

If it is proved before any Police or Stipendiary Magistrate or two Juillets 
of the Peace that any automobile or that any vessel, boat, canoe, ur con­
veyance of any description, u|x>n the sea-coast or upon any river, lake, or 
stream, is employed in earning any liquor for the purpose of selling or dis­
posal of the same illegally, such automobile, vessel, boat, canoe or conveyance 
so employed may l»e seized and declared forfeited and sold, and the proceeds 
thereof paid into the Consolidated Revenue Fund or to the municipal I reusurer, 
as the case may be.

Apart from the fact that the evidence doe* not disci >** an 
offence which would entitle the magistrate to proceed under 
sec. 52 and declare a forfeiture of the automobile—and in that 
view I am in agreement with my brother the Chief Justice— 
there is the further insurmountable difficulty in the way of for­
feiture (even if an offence was established), that the automobile 
was not “employed in earn ing any liquor for the purpose of selling 
or dis{K)sal of the same illegally.” This legislation, as all legis­
lation, must be read reasonably and unless it be that the language 
is intractable, it follows that the illegal purpose must be connected 
with the owner of the automobile, *.*., the automobile is, with the 
knowledge of the owner thereof, employed or permitted by him 
to lie employed in the illegal disposal of liquor. Now in the present 
case there is no evidence whatever of this being the situation, in 
fact, everything iM>ints to the contrary, and what has been done 
cannot be characterised as other than a denial of natural justice.

It is a monstrous thing that this automobile should I e declared 
to 1m* forfeited, when it is apparent that the owner thereof vas not 
even heard in the matter. It is unthinkable that the Legislature
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ever intended that the legislation should Ik* so construed. It 
has lieen said that the Courts are the last bulwark of the people 
and in my opinion it is rightly said, and unless the Courts are 
confronted with not only apt hut intractable words, there ean be 
no forfeiture of property, even where there is jurisdiction to 
adjudicate, save upon notice and with opportunity to the owner 
of the property to Ik* heard, otherw ise there is the denial of natural 
justice.

I do not consider it necessary to refer to the authorities upon 
this point—they arc many. It follows that in my opinion, 
Hunter, C.J.B.C., was right in quashing the forfeiture. The apjieal 
should Ik* dismissed.

Kberts, J.A., would dismiss the ap)>eal.
Apfteal ditmisml.

B. C.
C. A.

Hr.
Prohibit- 

and Toeev.
MrPhillipa, J.A.

Eberts. J.A.

THE KING v. SECTOR. SASK.

Saskatchewan Court of Appeal, Xewfand*, Lamont and FAuntod, JJ.A. C. A.
Dmmhm ta, mo.

FaIAE PRETENCES (f 1—ti)—By CONDUCT—PhoMIMK TO BEND CHEQUE TO 
KELEAHE AUTOMOBILE IN UARAUB—CHEQUE PORT DATED—HaNK 
NOTIPIED NOT TO PAY.

If h |ierwm promisee to semi it cheque for the amount due for repairing 
his automobile in onler to get it out of the garage where it is held for 
the re|Mtir bill, and wild* a cheque which the repairman accept » not 
noticing that it i* |m*t-dated and afterward* notifie* the bank not to 
pav the cheque, hi* action constitute* false pretence* by conduct.

(See Annotation, False l‘retenues, ;t4 D.L.K. 521.]

Reserved cake on a conviction for obtaining goods under false Statement, 
pretences. Conviction affirmed.

H. K. Snmpeon, K.C., for the Crown.
T. A. Lynd, for accused.
New lanoh, J.A.:—The accused was convicted of obtaining xewi»»de. j.a. 

goods under false pretences. He now asks for a reserved ease on 
the ground that the cheque he gave for same was a post-dated 
cheque and, therefore, under the authority of The King v. Kichard 
(1900), 11 Can. Cr. (’as. 27V, was not a false pretence.

The facts in this case were that accused lett a motor ear with 
Ralph < hisholm to Ik* repaired. After the repairs were completed,
Chisholm took Sector for a drive in the car and then took it hack 
to his garage. The next morning he took Sector his account for 
the repairs. Sector says he mentioned the settling up of an old 
account he claimed there was lietween them. Chisholm denies
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this. Apart from this old account, Sector says Chisholm said. 
" ‘I want a cheque,’ and I said, ‘You want a cheque?’ ami I 
told him to ‘go hack to the shop and I will send you a cheque just 
as wanted.’ ” He then made out a cheque for $130, the amount 
agreed uj»on for the repairs, dated it 1930, wrote across it “not 
negotiable,” attached it to the account and sent his man over with 
it to get the car. His man took it to Chisholm, who receipted the 
account and gave it with the car to the messenger. He newer 
noticed that the cheque was post-dated, nor that it had the words 
“not negotiable” on it. Before it could be presented, Sector 
notified the bank not to pay it. When he gave the cheque lie 
had no personal account in the bank, and the bank would not haw 
paid it without being authorised by him to do so.

I am of the opinion that this was a false pretence by conduct. 
Chisholm before giving up the car, on which he had a lien for 
repairs, wanted a cheque which would lie paid on presentment. 
The accuscnl told him he would send him a cheque just as wanted. 
He post-dated the cheque and told the bank not to pay it. He, 
however, intended that Chisholm should take the cheque* as the 
one he promised to send him, and give up the car and his lien on 
it. He hoped that Chisholm would not notice1 that it was post­
dated and so deceive himself, and this is what happened.

In false pretences by conduct, the accused must so conduct 
himself as to lead the other party to lielieve that a state of facts 
exists which does not exist. This is what happened in this case. 
Sector so conducted himself that Chisholm would believe that he 
was getting a cheque for which the bank would give him $130. 
Chisholm W'as deceived and gave up the car. The state of facts 
as represented by Sector’s conduct was false and false to his 
knowledge; it was done to deceive Chisholm and did deceive him, 
and in consequence thereof he parted with the car in which he 
had a special property on account of his lien for work.

The cases cited on post-dated cheques do not apply to this 
case. There the parties knewr the cheques to t>e j>o8t-dnt<>d. and 
it was held not to bo a false pretence that there would U* fumls 
to meet the cheque when due.

I am therefore of the opinion that the conviction should he 
confirmed.

Lamont, J.A.:—The accused was indicted on the following 
charge;
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For that he the said David Sector on or about the 3rd day of August, 
1920, at the village of Dvnxil, in the Province of Saskatchewan, by false 
pretences, did obtain from Ralph Chisholm of Denzil aforesaid one Ford 
Automobile, in which the said Ralph Chisholm had a special property or 
interest of the value of $130.00 with intent to defraud, contrary to sec. 405 
of the Cr. Code of Canada.

The jury found him guilty. A raw* was reserved for this 
Court, ami the question is: Do the arts of the accused as disclosed 
by the evidence amount to false pretences?

The accused states that he and the witness Chisholm had, 
sonic time prior to August, 1920, been carrying on an ice-cream 
business together ; Chisholm running the business and the accused 
furnishing money ; that on winding up the business there were, 
according to his figuiing of the accounts, certain moneys coming 
to him If from Chisholm for which he could not get settlement. 
After that business was wound up, Chisholm went into the garage 
business, and the accused gave him his automobile to repair. 
The accused was out of the city for some time, and when he 
returned he saw ( 'hisholm, who told him that his <*ar was retired. 
The two of them t<x>k the ear out to test it. The accused suggested 
that Chisholm send the car home, but Chisholm said he would 
keep it in his garage. The accused asked Chisholm if he had the 
hill tor the car made out. Chisholm replied in the negative, but 
next morning made out the bill and took it to the accused. It 
amounted to $131.80, but Chisholm said he would make it $130, 
even. The accused testified that he then said to Chisholm, 
“I think we will settle up other things”—referring to the accounts 
of the ice-cream business. To this he says Chisholm replied, 
“1 want a cheque.” The accused then said to Chisholm, ‘‘go 
luuk to the garage and I'll send you a cheque just as wanted.” 
A short time afterwards he sent his servant to Chisholm with a 
cheque drawn in his favour for $130, and pinned to Chisholm’s 
bill for repairs. But the cheque instead of tieing dated with 
the year 1920 was dated 1930. When his servant left with the 
cheque for Chisholm, the accused went to the bank and directed 
the manager not to pay the cheque without further instruction 
from him. When Chisholm received the cheque and saw that it 
"as in his favour for $130, he gave the servant the accused's car. 
He did not notice that it was dated 1930. On presentation, the 
l«nk refused payment of the cheque. The accused frankly
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admits that his object in dating the cheque 1930 and in stopping 
payment thereof was to obtain the car, and to keep Chisholm 
out of his money until he would arrange for a settlement of accounts 
of the ice-cream business. Under these circumstances, was the 
accused guilty of obtaining the car under false pretences?

On the argument, 1 was under the impression that the offence 
of which the accused had been guilty was that of theft by means 
of a trick, and not of obtaining gocxls under false pretences, ns the 
facts sccmwl to lie similar to those in The Queen v. Kussett, 11HH2] 
2 Q.B. 312. In that case the prisoner agreed at a fair to sell a 
horse to the prosecutor for £23, ot which £8 was to Ik* paid to the 
prisoner at once and the remainder upon the delivery of the 1 torse. 
The prosecutor handt»d the £8 to the prisoner. The prisoner 
never delivered the hors*» to the prosecutor, but caused it to lie 
removed from the fair under circumstances from which the jury 
inferred that he had never intended to deliver it. It was argued 
that the offence of which the prisoner had l«een guilty was of 
obtaining the £8 under false pretences, and that he had not liecn 
guilty of larceny. The C ourt, however, held that he had Imi 
rightly convicted of larceny of the £8 by means of a trick, on the 
ground that the prosecutor had no intention of parting with his 
property in the £8 until the prisoner had delivered the horse, 
which he never intended to do.

On further consideration, however, I have reached the con­
clusion that the accused in the present case was guilty of obtaining 
the car by false pretences. The distinction In'tween the liuwtt 
case, [1892) 2 Q.B. 312, and the present case is, that in the Kv$trU 
case the prosecutor did not intend to part with his property in the 
£8 until the horse was delivered, while in this case Chisholm did 
intend to part with all his property in the automobile, and he 
did so ln'cause he I relieved that he had already received payment 
therefor.

A false pretence is defined as :
A representation, either by words or otherwise, of a matter of fact either 

present or past, which representation is known to the |ierson making it to 
tie false, and which is made with a fraudulent intent to induce the |**rw»n to 
whom it is made to act U|*m such representation.

It is charged against the accused that his statement to ( 'hishohn 
that he would send him a cheque just as wanted, followed by hi?
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sending the cheque in question, constituted a representation that 
Chisholm would Ik* paid the amount of the cheque on presentation 
at the bank on which it was drawn, and that, by dating the 
cheque 1930, intending that it should not Ik* paid, and by telling 
the bank not to pay it when presented, he knew such representation 
to Ik* false.

For the accused it was argued that, whatever representation 
he may have made by his conduct, the cheque, on its face, by 
being dated 1930, negatived any representation that it would be 
paid forthwith.

Although he dated the cheque 1930, the accused intended 
and hoped that Chisholm would not notice it. If the accused 
had said to Chisholm, “you want a cheque for $130; here is your 
cheque,” at the same time handing him a cheque ; and if Chisholm 
under those circumstances took the cheque without examining 
it, relying upon the representation that it was a cheque for $130, 
and parted with his property in the car on the strength of the 
representation, the accused would clearly Ik* guilty of false pre­
tences. What difference is there U-tween a representation made 
under those circumstances and the representation actually made 
by the accused? The accused knew that Chisholm was not going 
to part with his property in the car unless he got $130. He said 
he would send him a cheque, “just as wanted.” He did send him 
a cheque for the correct amount. He intended that ( hisholm 
should take this cheque tielieving it would be payable on pre­
sentment at the bank, and on account of this ltelief would give 
up the car. He knew and intended that the cheque should not 
lx paid. His representation, in my opinion, was both false and 
fraudulent. To my mind it was, in effect, the same as if the 
amml had ]x*raonally handed the cheque to Chisholm and had 
said, “Here is the cheque you want.”

The conviction in my opinion should Ik* affirmed.
Klw(k)d, J.A., concurred with Lamont, J.A.

Conriclwu affirmed.

SASK.
C. A.

The Kino

I-Biiiont, J.A.
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QUE. CORPORATION AGENCIES Ltd. w. HOME BANK OF CANADA
BU Quebec Superior Court, Marlennan, J. February 11, 1921.

Banks (5IV A—60)—Payment ok company’s cheques—Powrk ok director 
TO DRAW FOR COMPANY PURPOSES—M IS APPROPRIATION TO OWN 1 Sfc 
—Knowledge of bank—Svsnciovs transactions—Inquiry— 
Liability.

A hunk paying cheques drawn by one of the directors of a comp.-my 
and signed by the secret ary-treasurer of the company who has authority 
to sign cheques for the eompuny's business and affairs, is liable for the 
amount of cheques fraudulentIv drawn by such director and secret .n- 
freasuror and misappropriated by the director to his own use, the nature 
of the transactions Irving such that the bank should have been suspiciuun 
and nut upon inquiry.

|Kennedy v Cnen (1834), 3 My. & K. «99, 40 K.R. 2fl«; In n /.' / « 
(1st ifi), 4 Deft- J. <V S. 6K|, 40 K.H. 1044: lions v. London Count U II. -I- 
minxUr <<• Farr's Hunk, (1919) 1 K.B. 078; Anderson v. Kiesam Usnn , 
iif) l’c-1. Rep. 099; London Joint Stock Hank v. Simmons, [1892j A.( _M! ; 
John ct al. v. lioiweU <t" Co., [1918J A.C. 663, referred to.]

Statement. Action to recover the amount of ninety-four cheques, drawn 
on plaintiff's account by one of the plaintiff's directors and the 
secretary-treasurer of plaintiff company ami misappropriated 
by the director to his own use. Judgment for plaintiff.

C. M. Cotton, K.C., for plaintiff.

Maclwnsn. J.
A. Ceoffrion, K.C., for defendant.
Maclennan, J.:— This is an action to recover from the defend­

ant, Home Hank of Canada, the amount of 94 cheques drawn on 
the plaintiff’s account in the Merchants Bank of ( anada. Montreal, 
by C. II. Cuban. Jr., one of plaintiff’s directors and B. F. Bowler, 
secretary-treasurer of plaintiff, who had authority to sign cheque* 
for plaintiff’s business and affairs. Six cheques were payable 
to the order of the Home Bank of Canada, six were payable to an 
agent of Cahan Jr., three of which he also endorsed, and the 
balance 82 were all payable to his order. The cheques to the order 
of Cahan Jr. were endorsed by him, and 71 of them as well as the 
cheques to the order of defendant were all deixiaitwi to the credit 
of the account of Cuban Jr. with the defendant, and the remaining 
cheques were presented to defendant by Cahan Jr. or his agent, 
and defendant paid the cash therefor over its counter. The M 
cheques were all presented by defendant to plaintiff's trank ami 
were paid to defendant by it ami charged to plaintiff's account, 
the moneys placed by defendant to the credit of the personal 
and private account of Cahan Jr. in the defendant's bank as the 
proceeds of the cheques deposited there by him were from time to 
time drawn out by said Cahan Jr. and applied to his own use and
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benefit. The cheques drawn and signed by Cahan Jr. and B. F. 
Bowler on plaintiff's account were so drawn without plaintiff’s 
authority, knowledge or consent, without consideration, were a 
fraud upon the plaintiff and were all drawn for the personal benefit 
and use of (’alum Jr., and he received the proceeds of the cheques 
from the defendant either in cash over the counter or tluough his 
pTSonal account. The cheques wen* issued in the period from 
March 29, 1919, to Decemlier 20, 1919. When the cheque of 
March 29, 1919, made in plaintiff's name by Cahan Jr., director, 
and B. F. Bowler, secretary-treasurer, payable to the order of 
Cahan Jr. for $600. was delivered to the bank defendant, the 
account of Cahan Jr. was overdrawn and said cheque was accepted 
hv the defendant in payment of its debit charge against said 
Cahan Jr. for his overdrawn account. The same applies to the 
second cheque sued on for $.'910. dated April 4, 1919, which was 
also received by the bank defendant and de]>osited to the credit 
of Cahan Jr. in payment of the debit balance of his overdrawn 
account. The same also applies to a cheque for $298.16 bearing 
date April 28,1919, and in all 27 out of the 94 cheques sued on and 
representing over 239# of the total amount sued for were received 
by the bank defendant to cover overdrawn debit charges in the 
account of the said Cahan Jr. in said bank defendant.

The plaintiff claims that defendant had notice ami know ledge 
ir respect to each of said several transactions, that the authority 
of Cahan Jr. to sign the said cheques was limited, that his title 
to said cheques was defective, that, as director of plaintiff, he was 
not acting therein in the usual course of plaintiff's business, that 
the plaintiff was the true owner of said cheques and of the proceeds 
thereof and that he, as such director, was wrongfully and fraud­
ulently appropriating the funds or property of plaintiff to his 
personal and private use ami benefit, and that, under the cir­
cumstances, the defendant shut its eyes to the facts of which it 
had notice and knowledge and a! stained from making any inquiry 
as to the nature or extent of the power or authority of said Cahan 
Jr. as plaintiff's director, to cam- out the said several transactions, 
thin defendant took each and all of said cheques in bad faith and 
with notice of the defective title of the said Cahan Jr., and defend­
ant received the proceeds of said cheques with notice and know-
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lodge, that they were plaintiff's property, and defendant, without 
the authority of plaintiff, wrongfully plaeed said cheques to the 
credit of Cahan Jr. and permitted him to draw the proceeds 
thereof for his own persomd and private use and benefit in respect 
to some of said cheques and, as to the balance, defendant, wit hoir 
plaintiff's authority, wrongfully paid to said Cahan Jr., or to his 
agents, the cash therefor, and that the defendant, with knowledge 
of said wrongful acts of Cahan Jr. knowingly participated in his 
said wrongful acts.

The princij>al defence in this action is, that defendant in even- 
instance took the cheques sihhI on in the ordinary course of its 
business as a bank in ginnl faith and without notice or knowledge 
of any defect in the title of Cahan Jr., from whom or for whose 
account said cheques were revived under the honest belief that 
the cheques had been issued in strict conformity with plaintiff's 
authority ami for the purj>o8c of its affairs, and that defendant 
had no ground for suspecting that said cheques had t>een wrong­
fully and fraudulently issued.

The im]>ortant question here arises:—Did the Home Bank of 
Canada have notice or knowledge that Cahan Jr., director anil 
agent of the plaintiff corporation, was appropriating its funds for 
his own use and tienefit? It is claimed that the bank defendant 
had such notice on the face of each of the several transactions.

In the case of Kennedy v. (ireen (1834), 3 My & K. 699. 40 H R. 
266, Brougham L.C., at p. 721 (E.R. 275), said :—“Every unusual 
circumstance is a ground of suspicion and prescriWs inquiry."

In lie Riche*. Ex jxirte Darlington District Joint Stock Hot,king 
Co. (1865), 4 DeC,. J. & S. 581, 46 E.R. 1044, which was a caw 
when* a partner (Kay) in a firm fraudulently negotiated a bill of 
exchange which was jmrtncrship property, it was held that the 
transaction shewed on its face a conversion by the customer of 
partnership property to his own purposes and that his hanker» 
had cheques jter pro the plaintiffs for the purposes of their business, 
gave cheques per pro the plaintiffs to the defendant in payment 
of his (A’s) racing debts, and it was held that, the plaintiffs wen- 
entitled to recover the amount of the cheques from the defendant, 
inasmuch as the defendant must l>e taken to have hud notice that 
the cheques were signed for purposes outside the plaintiffs'husi-
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mm, and that A had only power to draw cheques confined to that 
business, and inasmuch as then* was no evidence that the plaintiffs 
hail held out A as having authority to sign the cheques in question.

In Rosa v. London County Westminster <$• Parr's Hank Ltd., 
JllllHl 1 K.B. 678, where a private customer (De Yolpi) of the bank, 
paid into his account for collection cheques which bore upon 
their face the fact that they were payable to an officer of a public 
department and not to a private i>erson and the indorsements 
shewed that they were lieing negotiated by that officer, the 
employees of the bank who n*eeiv<*d the cheques were put uikmi 
inquiry, as to whether the customer was entitled to the cheques, 
and Bailhaehe, J., at p. 686, said :—

Kach of the cheques in quest ion wan drawn payable to “The Officer in 
charge, lint at en Office, Canadian Oversea* Military Force»,” and wan indorsed 
by that officer under the same description, bach cheque bore u|m>h il» face 
the fact that it waa payable to the officer of a public department and not to a 
private iierson, and the endorsement on each cheque shewed that it was being 
negotiated by that officer. It i» not in accordance with the ordinary course 
of business that a cheque so drawn and endorsed should In* used for the pur- 
!*w of paying the debt of a private individual. It waa highly improbable 
that the officer in charge of the Fatales Office would hand to J)e Yolpi cheques 
in this form, with the intention that the latter should pay them into his 
private account. It therefore seems to me that when De Yolpi presented 
those cheques with a view to having them credited to his private account, a 
nslticr of ordinary intelligence and experience should have I teen put on 
inquiry whether or not the credit ought to Im- made.

lit Anderson v. Kissam (1888), 35 Fed. Hep. 669, in which the* 
cashier of a bank drew in his official capacity the cheques of his 
hank upon another bank which he paid in to his brokers for his 
account, it was held that, at p. 706:—

A purchaser of commercial pafier made by an agent cannot acquire any 
’■'le tu it as against the principal, unless he can shew that it was made by 
tlif agent i!|s>n due authorisation; and when he has information that the 
mint who has made the paper has made it in the name of the principal for 
his<»wn use, he must lie prepared to shew that s|ieciil authority in that behalf 

delegated by the principal, and cannot rely upon the implied authority 
»'f'h. agent to make such pu|ier in the ordinary business of the princi|ul.

Itt Rochester and Charlotte Turnpike Hoad Co. v. Honour (1900), 
l'il NA Rep. 281, in which Briggs, the treasurer of the company, 
•in w a cheque in the name of the company as its treasurer upon 
tln ( entrai Bank of Rochester, payable to the order of the defend­
ant to whom he gave it as agent for Warren to pay a debt owing

QUE.
8. C.

CORPOHA-

Aoencibs

Home 

or Canada.

Maclennan, J



352

QUE.

8. C.

CoRPORA-

Agencieb

Bank
of Canada.

Maulennan, J. ,

Dominion Law Reports. [57 D.L.8. $7 DXJ

by Briggs, and in an action to recover the amount of the cheques 
from the defendant, Vann. J., in delivering judgment of the ( hurt 
of Appeals, at p. 284, said:—

The checks themselves gave notice of a suspicious fact and invited 
inquiry in relation thereto. They shewed upon their face that Briggs was 
apparently using the money of the plaintiff for his own purposes, since they 
were not his checks but the checks of a corporation issued by him as its 
treasurer. In the absence of express authority, or of that which may lie 
implied from past conduct known to the corporation, he could not lawfully 
use the checks, which stood as its money, for such a purpose, as the defendant 
is presumed to have known. There was no express authority and nothing to 
indicate that Briggs was impliedly authorised to thus use the money of the 
plaintiff and the presumption was the other way.

The facts known to the defendant should have aroused his suspicion 
and led him, as an honest man, to make some investigation before he accepted 
the money of a coqxiration, which owed him nothing, in payment of a claim 
that he held against some one else. If he had such confidence in Briggs that 
he was willing to trust him without inquiry, under suspicious circumstances 
of a substantial character, he must stand the loss, for he failed to discharge a 
duty required by commercial integrity. He could not confide in Briggs at 
the expense of the plaintiff, after notice of his irregular and doubtful conduct.

And at p. 289 :—
In the case now before us the question of notice is supreme. The checks, 

w’hcn read in the light of the facts known to the defendant, were notice to 
him that he was apparently accepting money from one to whom it did not 
belong, and this cast upon him the duty of inquiring into the matter so as to 
see whether the facts were in accord with the appearances; for, if they were, 
he knew that he could not honestly take the checks.

In Ward v. City Trust Co. of New York (1908), 102 N.Y. Hep. 
61, where the president of a eompany proeured a cheque- payable 
tç> its order, endorsed in the corporate name by himself as president 
and general manager and delivered it in payment of his ]H-isonal 
debts, presumption arose from the face of the cheque that it 
belonged to the company and that the president had no right 
to use it to pay his personal debt, and Vann, J., p. 69, said :—

The form of the cheque in question was notice to the Trust Company 
that Umsted was using the projierty of the coqxiration, of which lie was 
President, to pay the personal debt of himself and Kiefer in apparent violation 
of its rights. The effect of such notice was to put the Trust Company u|x-n 
inquiry to sec whether it was about to accept money from one to whom it did 
not belong in payment of its own claim.

The fact that the cheques sued on are also signed by another 
officer of plaintiff, other than its defaulting director Cuban Jr..
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makes no difference: Squire v. Ordemann (1909), 194 N.Y. Rep. 
394; Havana Central Railroad Co. v. Central Trust Co. of New York 
(1913), 204 Fed. Rep. 546; West St. Louis Savings Rank v. Shawnee 
County Bank (1877), 95 U.S. Rep. 557; National Bank v. Insurance 
Co. (1887), 104 U.S. Rep. 54; Santa Marina Co. v. Canadian Bank 
of Commerce (1916), 242 Fed. Rep. 142.

In the case of the cheques drawn payable to the order of the 
Home Bank of Canada a slightly different principle applies In 
Sims v. U.S. Trust Co. of New York (1886), 103 N.Y. Rep. 472, 
the plaintiff’s testator delivered to one Crowell a cheque on the 
People’s Bank of New York, payable to the order of the defendant, 
with verbal directions io deposit the same to his credit with 
defendant. Crowell instead requested a certificate of deposit 
payable to himself as trustee for the amount of the cheque on 
which he shortly afterwards drew the money and converted it to 
his own use. The defendant collected the cheque at the People’s 
Bank and in an action by Sims’ executor, to recover the amount 
from the defendant, it was held that the defendant was liable, 
that the cheque inqwrted ownership of the money in Sims and he 
desired to transfer it from the People’s Bank to defendant, and 
that while defendant could have refused to receive the deposit 
or to act as the agent of Sims in transferring the fund, having 
accepted the office it was bound to retain the moneys until it 
received his instructions as to paying them out.

In the action now before the Court, Cahan Jr. requested the 
Home Bank to place the amount of the cheques payable to its 
order to the credit of his private and personal account, and defend­
ant did so instead of retaining the moneys until it received in­
structions from the plaintiff as to paying them out. The cases of 
Lanning v. Trust Co. of America (1910), 137 N.Y. App. Div. 722, 
and Bischoff v. Yorkville Bank (1915), 170 N.Y. App. Div. 679, and 
on appeal (1916), 218 N.Y. Rep. 106, are authorities to the same 
effect.

The cheques which were cashed over the counter by defendant 
and the money paid either to Cahan Jr. or to his agent are governed 
by the same principles as the cheques deposited in his private 
and personal account with defendant, and the proceeds of which 
were afterwards withdrawn on his own cheques for his private 
and personal use and benefit.

23—57 D.L.R.
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The principles of law contained in the above citations, regarding 
notice and knowledge to be inferred from the form of the cheques, 
were approved and followed by the Privy Council in the ease of 
John etal. v. Dodwell & Co. Ltd., [1918] A.C., 563. The respondents, 
a company incorporated and registered in England, had a branch 
in Ceylon, of which Williams was manager. Williams, under a 
general power of attorney, drew cheques on respondents’ account 
in favour of the appellants for private transactions of his own in 
fraud of the respondents. The appellants took the cheques 
honestly in the ordinary course1 of business. On the discovery 
of the fraud the respondents brought an action against the appel- 
Iants to recover the amount of the cheques so drawn, and it was 
held that under the prescription ordinance of Ceylon they could 
only recover the amounts of such of the cheques as were drawn 
within three years l>eforc the commencement of the action. Vis­
count Haldane, at p. 568, said :—

With Williams the appellants, like other brokers, had had many trans­
actions, and none of them had resulted in any difficulty. What he was doing 
might have been loose practice, and not in the ordinary course of buainew, 
but it was not uncommon for employers to allow considerable latitude, a? 
regards drawing cheques, to their confidential agents. However, it is none 
the less clear that, innocent of fraud as the appellants were found to he, they, 
by the action of their clerks, took an unmistakable and grave risk in the 
transactions in question. On the face of these Williams was, without shewing 
authority to do so, drawing cheques for his own purposes on the res|>ondents' 
funds at their bankers. If it turned out that the resjxmdentR had not allowed 
him to do so, and would not ratify his action, the notice which the appellants 
had got through the agency of their clerks of what was primâ facie a breach 
of duty on his part would deprive them of all title to hold the cheques as 
against the respondents, if the latter should challenge the transaction; for 
when an agent is entrusted by his principal with property to be applied for 
the purposes of the latter, and to be accounted for on that footing, he is, by 
virtue of doctrines which apply under the law of Ceylon, as they do under 
the law of this and other countries, in a fiduciary position, and any third person 
taking from the agent a transfer of the property, with knowledge of a breach 
of duty committed by him in making the transfer, holds what has been trans­
ferred to him under a transmitted fiduciary obligation to account for it to 
the principal.

The Home Bank of Canada took the cheques sued upon from 
Cahan Jr. without any inquiry whatever as to his right to issue 
or negotiate them, relying upon the endorsation and financial 
credit of Cahan Jr., knowing that he was using the proceeds of 
the cheques in his activities as a promoter of companies, but
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without having ever made any inquiries as to whether these alleged 
promotions were financially successful or otherwise1. A number 
of the cheques sued on came to the i>ersonal know ledge of defend­
ant's manager 1 >efore Iwdng deposited to the credit of Cahan Jr. 
and some of them bear the rnarager's initials. The first infor­
mation which plaintiff had that anything was wrong was on the 
morning of Deccmlx'r 27, 1919, when C. H. Cahan, president of 
plaintiff, obtained some informa om the manager of the 
Merchants Bank of Canada regarding cheques drawn by C. H. 
Cahan Jr. and B. F. Bowler and deposited in the Home Bank of 
Canada, after which C. H. Cahan had an interview with Mr. 
Scott, defendant's manager, and in answer to inquiries was told 
that a very considerable number of these cheques had been going 
through the bank defendant, when he immediately informed Mr. 
Scott that all such cheques must l>e fraudulent as there were no 
cheques of that kind which these men were authorised to draw 
and he testified that Mr. Scott, defendant’s manager, stated:— 
“I told your son some time ago that this sort of thing had to 
cease.” Scott, when examined on this interview', was asked by 
defendant’s counsel:—“Did you tell Mr. Cahan that you had 
told him he (C. H. Cahan Jr.) had to cut out this business— 
something of that description?” and his answer is:—“No sir, 
I did not.” Scott’s denial of the statement attributed to him 
by Cahan is not categorical or specific, and having heard the 
evidence at the trial and having to decide whose testimony should 
be given credence, and not overlooking the fact that one of those 
witnesses is the president of the plaintiff and that the other is the local 
manager of the bank defendant, who had personal knowledge, as he 
admits, of some at least of the cheques at the time they went through 
his hank, I accept Cahan’sevidence, that at some time—the evidence 
does not shew when—the defendant’s manager informed Cuban 
Jr. that the deposit of plaintiff’s cheques drawn to his own order 
and the proceeds of which were put to the credit of his own account 
with the defendant had to l>e discontinued. The form of the 
cheques, the gradual increase in their numlxr and in the amounts 
for which they were drawn from March to December, 1919, would 
naturally excite the suspicion of a bank manager of ordinary 
experience and intelligence. Lord Herschell, in London Joint 
Stock Bank v. Simmons, [1892J A.C. 201 at 221, said:—
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If there be anything which excites the suspicion that there is something 
wrong in the transaction, the taker of the instrument is not acting in goul 
faith if he shuts hia eyes to the facts presented to him and puts the suspicions 
aside without further inquiry.

In this case it is estai dished that the issue of the cheques sued on 
was unauthorised, none of them lining for plaintiff’s affairs and 
business, and that they were affected with fraud from their inten­
tion, that the form of the cheques on the fare of each of them was 
notice to the defendant of the defect in the title of Calmii Jr. 
and should have sounded a note of warning to defendant that lie 
was appropriating the funds and moneys of his principal for his 
own purposes and put defendant upon inquiry as to his authority 
to issue and use said cheques for his own benefit. Had defendant 
made any inquiries, instead of relying upon the financial respon­
sibility of Cahan Jr., it would have found out definitely that said 
cheques were unauthorised and fraudulent and that Cahan Jr. 
had no title to them. Instead, the defendant took the claques 
at its own risk and peril and received their face value from plain­
tiff’s bank with the knowledge, which inquiry would have dis­
closed, that Cahan Jr. was wrongfully and illegally appropriating 
plaintiff’s property to his own use, and the bank defendant by 
so doing participated and aided in the commission of said wrongful 
acts. The failure of the defendant in these circumstances to 
make inquiries regarding the right of Cahan Jr. to use the funds 
and moneys of his principal is inconsistent with good faith on 
defendant’s part. In my opinion, the defence based upon sections 
56 and 58 of the Bills of Exchange Act, R.S.C. 11106, ch. 119, that 
defendant was the holder in due course in good faith and for 
value and without notice of any defect in the title of Calutn Jr.. 
has not been established. Even if there was good faith on the 
part of the defendant, the principles laid down by the Privy 
Council in John el at. v. Dodwdl & Co. [1918], A.C. 563, entitles 
the plaintiff to succeed, unless some other defence prevails.

The defendant pleads that plaintiff is by law estopjied from 
exercising any right of action with reference to the cheques forming 
the basis of the present action, because during the years 1918 
and 1919 the directors and shareholders of plaintiff abstained 
from attending to the administration of its affairs and left the 
same to said Cahan Jr. and to Bowler and, further, never caused
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any audit to lie made of its lxxiks and accounts during 1918 and 
1919. and because the signing of cheques by officers of the plaintiff 
in their own favour was a practice authorised and tolerated as 
well to its director Cahan Jr. as to its other directors and officers.

The plaintiff owed no duty to defendant with which it had no 
contractual or business relations, and the failure to have an audit 
made of its lawks and accounts is not the proximate cause of the 
loss. The plaintiff had no cause to doubt the honesty or business 
integrity of either Cahan Jr. or said Bowler until after the fraudu­
lent transactions were discovered on December 27, 1919: People v. 
Rank of North America (1879), 75 N.Y. ltep. 547 at p. 561; London 
Joint Stock Hank v. Macmillan and Arthur, [1918] A.C. 777. The 
suggestion that there was an authorised practice of plaintiff’s 
director* signing cheques in their own favour is not established.

The defendant also pleads that plaintiff did not have assets 
to represent in whole or in part the sum sued for and that the full 
amount of the cheques upon which plaintiff's action is based have 
been directly or indirectly accounted for, returned or repaid to 
plaintiff by and for the account of said Cahan Jr., and by reason 
of said accounting, return and repayment plaintiff's claim cannot 
lie maintained. There is evidence in the case that Cahan Jr., 
as the agent and attorney of his father C. H. Cahan, fraudulently 
and wrongfully withdrew from the Bank of Montreal and from 
the Guarantee Trust Co. of New York funds and moneys belonging 
to C. H. Cahan, which were dejwsited to the credit of the plaintiff 
at the Merchants Bank of Canada, that similar amounts were 
wrongfully and fraudulently withdrawn by Cahan Jr. from his 
father's funds anil moneys, were deposited by Cahan Jr. in his 
personal account in the bank defendant, and that cheques were 
dra vn by Cahan Jr. ujwn his personal account in the bank defend­
ant and were deposited to the credit of plaintiff's account in the 
Merchants Bank of Canada. The cheques upon which plaintiff's 
action is based were all drawn in plaintiff’s name and were paid 
to the defendant by the Merchants Bank of Canada out of funds 
and moneys on deposit in the Merchants Bank of Canada in the 
name of the plaintiff. It is obvious that it would lie impossible 
in the present action to enter into the matter of accounting. The 
proper parties for such an accounting arc not before the Court. 
The claims of C. H. Cahan and of C. H. Cahan Jr.—and prob-
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ably some other parties—would have to be taken into consider­
ation in such accounting. The source from which plaintiff 
received the moneys which paid the cheques sued upon is irrelevant 
on the issue twtween plaintiff and defendant, although plaintiff may 
later have to account for a portion of its claim.

Upon the authority of C.P.R. Co. v. Banque d’Hochelaga (1908), 
18 Que. K.B. 237; North and South Wales Bank v. Macbeth, (19081 
A.C. 137, and British American Elevator Co. v. Bank of British 
North America, 46 D.L.R. 326, [1919] A.C. 658, there can l>e no 
accounting in the present action, and the evidence in the record 
and the evidence tendered of alleged repayment cannot now avail
defendant.

The plaintiff has, in my opinion, established its right to recover 
from defendant the sums represented by the 94 cheques in question, 
the defences put forward by the Home Bank of Canada fail and 
there will be judgment in favour of plaintiff for $205,960.37 with 
interest from the date of the institution of the action, and costs.

Judgment accordingly.
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XILLORAll t. MOlfTI CELLO STATE BANK. CAN.
Supreme Court of Canada, Idington, Duff, Anglin, Brodeur and Mignault, JJ e f 

February #4, 19it.
Bills and notes ($ V B—130)—Promissoht note—Collateral aoree-

MENT WRITTEN ON SAME PAPER—No PART OP INSTRUMENT—KlGHT 
OP HOLDER IN DUE COURSE.

The holder of s promissory note in due course is not nffected by s 
collateral agreement, written on the same paper and following the note, 
which is no part of the instrument sued u|K>n and which by its expire 
terms is not to qualify the absolute obligation of the promiseor or to 
.iffect the contractual rights of the parties in such a way as to impair the 
negotiability of the note.

Appeal by defendant from the Supreme Court of Alberta in statement, 
an action to recover the amount due on certain alleged promissory 
notes. Affirmed.

W. L. Scott, for appellant ; A. R. Hogg, for respondent.
Idinoton, J.:—The appellant signed what are in due form two Id““*lo°.J- 

ordinary promissory notes for #700 each. That was followed on 
each of the same sheets of paper at the respective heads of which 
each of said promissory notes had been written and signed by 
appellant, by an agreement purporting to lie made between said 
appellant and Dygert, the payee of each of the said promissory 
notes.

Each of these agreements was signed by appellant but not by 
Dygert.

Each of same has endorsed on it an affidavit, purporting to 
have been sworn to by Dygert; first stating that he is the owner 
or tailor of the goods mentioned in the written agreement ; that 
said copy of agreement is a true and correct copy of the agreement 
of which it purports to lie a copy, and that

3. The said agreement truly sets forth the agreement between myself and 
the said F. V. Killoran the parties thereto, and that the said agreement therein 
set forth is bona fide and not to protect the goods in question mentioned 
therein against the creditors of the buyer or bailee.

These promissory notes were indorsed to another party who 
re-indorsed to respondent who sued to recover same.

The trial Judge treated each of these promissory notes, and 
«"hat followed, as one document, and together as an ordinary 
lien note.

He then applied or sought to apply secs. 9 and 22 of the Sales 
of Goods Ordinance of Alberta, Con. Ord. N.W.T. 1898. ch. 39, 
thereto and found that the effect thereof, in the event of the death 

24—57 d.l.r.
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of the stallion (which was the projierty agreed to be sold), and 
which event took place before payment of the said promissory 
notes, was that the obligation to pay ceased, and dismissed the 
action.

In the Court of Appeal this judgment was reversed and judg- 
ment given for the resjxmdent for the amount of the said promissory 
notes and interest with costs.

Against that judgment this appeal is taken.
The said alleged promissory notes 1 must hold to 1 e in lan- 

promissory notes, and the respective agreements following each, 
a merely collateral agreement which may or may not have some 
operative effect between the jiarties thereto, but cannot affect 
even with notice thereof to the res|>ondent taking them in due 
course, its rights to recover.

In each of these agreements was a clause designed to estop 
the appellant from denying that indorsees in due course could 
be otherwise than such.

In my view it is not necessary to follow up all the manifold 
views that may be taken of the curiously worded agreement

The appellant was not a party thereto. There was no proof 
of failure of consideration, nor could there he under such vert- 
peculiar circumstances.

The whole contrivance of each of the said supplementary 
documents and all that followed each, may, if persisted m as a 
mode of doing business, lead to much litigation, and may result 
in disappointment to those using it when that has run its tourne, 
but for the present case all that has to be determined is that each 
of the documents firstly signed is a promissory note, to the suit, 
upon which no effectual answer has been set up.

Of the curiosities I have found in my search for what might 
be an answer, I may refer to the cases cited in Bvles on Bills of 
Exchange etc., 17th ed., p. 251. And of these the case Salmon ». 
Webb (1852), 3 H.L. Cas. 510, 10 E.R. 201, in its essential features, 
including the non-execution of the agreement by the promisee, 
alike to this, determines in principle how a mere collateral agree­
ment may fail to operate against those holding in due course.

I need not enlarge but may, in deference to the argument 
presented by counsel for appellant, say that I doubt if his con­
tention for the narrow meaning he claimed for the phrase “any
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equities existing between the subserilier and the promisee" used 
in the said agreements, so called, is tenable.

1 think the appeal should lie dismissed with costs.
Durr, J.:—I have no difficulty in concurring with the view 

of the Appellate Division that the instruments sued upon are 
promissory notes. In each case there is, it is true, on the same 
piece of paper, one of these instruments and a collateral agreement, 
but the collateral agreement is no part of the instrument sued upon. 
By its express terms, indeed, it is not to qualify the absolute 
obligation of the promissor or to affect the contractual rights of 
the parties in such a way as to impair the negotiability of the note.

The appeal should tie dismissed with costs.
Anglin J.:—Assuming in the apiiellant’s favour, but without 

so deciding, that although there is much in the terms of the 
documents to support the contrary view, the instruments sued 
upon were not promissory notes, the agreements in my opinion 
make it clear that the respondent, as a holder with whom the 
notes had been discounted, is entitled to all the rights which w ould 
have attached to its position were the instruments promissory 
notes of which it was the holder in due course. I cannot under­
stand for what other purpose it was stipulated that

No holder of said notes by or to whom . . . said notes . . , 
have been discounted . . . shall he affected by the state of accounts 
between the subscriber and the promisee or by any equities existing between 
the subscriber and the promisee, but shall be and shall be deemed to be a 
holder in due «ourse and for value of the notes held by him.

As “a holder in due course,” the respondent is, in my opinion, 
entitled to recover, whatever might have been the rights of Dvgert 
had the notes remained in his hands.

On this ground I would dismiss the appeal with costs.
Brodeur J..—Killoran agreed to purchase from a man named 

Dygert a horse for $1,700 on which he made a part payment of 
$300 and signed for the balance of the purchase price two instru­
ments which I might, for the sake of this decision, call lien notes. 
There is a difference of opinion in the Courts below as to whether 
these instruments should not be considered as promissory notes. 
But I do not feel obliged in view of the conclusion I have reached 
to decide this point.

These instruments stipulate that the property of the horse 
»ould not pass until the balance of the purchase price would be 
t»id and they contain the following clause:
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These notes . . . may be discounted, pledged or hypothecated by 
the promisee and in every such case payment thereof is to be made to the 
holder of the notes instead of the promisee, and no holder of the said notes 
. . . shall be affected by . . . any equities existing between the sub­
scriber and the promisee, but shall be, and shall be deemed to be a holder in due 
course and for value of the notes held by him.

Dygert endorsed these instruments and Insides made a written 
assignment of them to the plaintiff who now' sues Killoran, the 
purchaser of the horse, who signed them.

Killoran contends that the sale of the horse has been a toil led
under the provisions of the Sale of (îoods Ordinance, Cons. < >rd. 
of N.W.T., 1898, ch. 39, which declares, in sec. 9, that

Where there is an agreement to sell specific goods and subsequently the 
goods, without any fault on the part of the seller or buyer, perish before the 
risk passes to the buyer, the agreement is thereby avoided.

and in sec. 22:—
Unless otherwise agreed the goods remain at the seller's risk until the 

property therein is transferred to the buyer; but when the property thm-ic 
is transferred to the buyer the goods are at the buyer’s risk whether delivery 

#has been made or not.
In the present case, the goods were delivered, but the property 

thereof remained with the vendor; they are at his risk and between 
the vendor and the purchaser the sale should be considered as 
avoided since the horse sold died l>efore it became the absolute 
property of the purchaser. Res périt domino.

But as far as the transferee is concerned, the situation is differ­
ent, in view of the provisions of the contract made by the appellant. 
The latter has agreed that the notes could be tram erred and that 
the holder should l>e considered as a holder in du. course in spite 
of the notice he might have of the contract l- ween the vendor 
and purchaser. He contracted himself out of right of resorting 
as against the assignee of the creditor to his equities against 
the creditor himself. (Leake on Contracts, 6th ed., p. 865.)

This holder should then be considered in the light of this 
agreement as if he were a holder in due course without notice 
under the provisions of the Bills of Exchange Act, R.S.C. 1906, 
ch. 119. He can recover the payment thereof, though the sab 
of goods which has brought the signature of these instruments 
is avoided.

I am of opinion that the plaintiff is entitled to recover.
The appeal fails and should be dismissed with costs.
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Mio*AULT J.:—I have duly considered all that Mr. Scott 
said in his very able argument for the appellant and in (he memo­
randum which he since filed. Nevertheless, in my opinion, 
the appeal cannot lie sustained.

The promissory notes sued on, although printed on the same 
sheet of pajier as the agreement for the sale of the stallion, are, 1 
think, severable from this agreement, and constitute perfectly 
valid promissory notes which could lie transferred, as was done 
here, by endorsement. Consequently, oven if the contract 
was terminated lietween the parties by the death of the stallion, 
the rights of the respondent as holder in due course of these notes 
are unaffected thereby.

1 also concur in the reasons for judgment of my brother Anglin, 
as a further ground for the dismissal of this appeal.

1 would dismiss the appeal with costs.
Appeal dismissed.
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KELLY v. WATSON. CAN.
Supreme Court of Canada. Davies. C.J., Idington, Duff, Anglin and Mignault, e r.

JJ. February 1, 1911. S'
Specific performance (§ I E—30)—Sale of land—Vague agreement—

Part performance—Construction—New agreement by Court.
When asked to decree specific performance of a vague contract which 

has been partly performed the Court should endeavour to ascertain 
the terms and enforce complete performance of the contract, but in doing 
so it cannot make a new contract for the parties where they have never 
agreed upon the material terms and where this has been done the judgment 
decreeing specific performance will be set aside.

[Kelly v. Watson, (1920), 55 D.L.R. 278, 15 Alta. L.R. 587, reversed.
See Annotations, Specific Performance—Vague and Uncertain Con­
tracts, 31 D.L.R. 485; Grounds for Refusing the Remedy, 7 D.L.R.
340.]

Appeal by plaintiff from the Supreme Court of Alberta, Appel- Statement 
late Division (1920), 55 D.L.R. 278,15 Alta. L.R. 587, decreeing 
specific performance of a contract for the sale of land. Reversed.

C. C. McCaul, K.C., for appellant.
H. R. Milner, for respondent.
Davies, C. J.:—I have had the opportunity of reading the Davi*.cj. 

reasons for judgment on this appeal prepared by my colleagues 
Anglin and Mignault, JJ., and find that they have expressed very 
clearly the views which I had myself formed after hearing the 
argument and carefully reading and considering the reasons for 
judgment of the trial Judge and Beck, J., speaking for the Court 
of Appeal, 55 D.L.R. 278, 15 Alta. L.R. 587.
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It is one thing, and no doubt commendable, for a Court in 
cases where there has been part performance of an agreement to 
struggle against the difficulty ensuing from vagueness in the 
terms of the agreement and, if possible, without creating a new 
agreement, to spell out one which they conclude from the evidence 
represents the real intention of the parties. It is quite another 
thing, however, to make a new agreement for the parties as to 
which they themselves were never ad idem.

With great respect for the Appellate Division I cannot help 
concluding after reading over the evidence that they have done 
the latter in this case and have made an agreement for the parties 
which they themselves never intended. It may be, I do not 
doubt it, a very fair agreement and one calculated to do justice 
to both parties, but it is not the agreement the parties themselves 
reached or intended.

I concur in the proposed judgment allowing the appeal with 
costs throughout and restoring the judgment qf the trial Judge.

Idington, J. (dissenting):—This is an action of ejectment 
in which respondent counterclaimed asking for specific performance 
of a contract of sale and purchase under which the vendor put 
the respondent in possession of the land in question, and the 
latter, in reliance upon the good faith of said vendor, made sub­
stantial improvements in way of buildings and fencing and cul­
tivation.

The appellant admittedly has no higher rights than the vendor, 
who was her father.

He admits negotiating with the appellant for a sale of the 
premises to him and gave a written memorandum which defined 
the land accurately, named the price and the cash deposit to lie 
paid on a stated date, and the rate of interest for the balance, 
and induced respondent to enter into possession and make the 
said improvements in question.

Walsh, J., held that as the parties differed in some of the minor 
details as to later payments, there was no enforceable agreement.

The Court of Appeal, 55 D.L.R. 278, 15 Alta L.R. 587, unani­
mously reversed that judgment and by accepting respondent's 
version as to the first crop to be reappd that year, and the vendor's 
version as to those details relative to later payments, properlv, 
as I hold under the circumstance», declared the respondent, on 
assenting thereto, to be entitled to specific performance.
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I have no doubt that according to what was within the common 
knowledge of the Judges in appeal, so deciding, there was nothing 
wry substantial in the possibly different results likely to be reaped 
from the operative effect of either version relative to these details.

And the vendor’s repeated assertion that the tenus of payment, 
which he was to become bound to observe in the contract with his 
vendor, should govern those he was to receive from respondent, 
seems to furnish, if believed, a clear ground for the completion of 
the contract in an enforceable form.

Those terms had been fixer! and never were changed but the 
original vendor had stipulated he was not to be bound until a 
third party, then abroad, had assented to such terms of payment.

That party might have marie some change but in the ultimate 
result he did not. That detail of the contract was in suspense, 
as it were, but all else was settled absolutely, and the result I 
have adverted to effectually disposed of that suspensive condition.

Indeed, if respondent had been as astute as the Court of Appeal, 
and had, on the development of this unsubstantial difference 
in the probable result of these details in evidence, simply said 
to the trial Judge: “This is a quarrel alrout nothing, I am, though 
literally correct in my version, content to accept that of the other 
party to the contract, and lie bound thereby,” I incline to think 
the result might have been satisfactorily settled at the trial. At 
least I can see no answer there would have been to the counter­
claim for specific performance within the principles upon which 
the Courts of Equity have long rested their judgments in cases 
dependent upon pprt performance of the contract.

Unfortunately the conduct of the respondent's vendor had been 
so wanting in straightforward dealing as to so provoke the former 
into an insistence on his version of the details being correct and 
what should be observed.

1 think the Court of Appeal has taken a view that is quite 
maintainable and that this appeal should tie, for the reasons it 
has assigned, dismissed with costs throughout.

Dvrr, J..—Equity has gone very far in affording relief to a 
person who, occupying land, has spent money in making improve­
ments or in connection with his occupation under the lielief 
created or encouraged by the owner of the land that an interest 
would lie granted to the occupier sufficient to enable him to enjoy
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the Itenefit of his expenditures. Relief is not afforded on the 
ground of agreement but on the ground that it would I* unjust 
to permit the owner to dispossess the oecupant in the circum­
stances without at all events making compensation. The cases 
are discussed and summed up in the judgment of Lord Hohhouse 
in Plimmer v. Corp'n of Wellington (1884), 9 App. ('as. 6011. The 
respondent is not entitled to stand upon this ground in this apjieal 
because a claim to relief upon this ground was never put forward 
and no such claim has been the subject of investigation.

The Courts would also give effect to a properly founded in­
ference arising from the conduct of the parties that possession 
of land was taken or continued under an understanding amounting 
to an agreement for sale either upon terms ascertained in fact 
or upon reasonable terms as to price and otherwise to lie deter­
mined in case of dispute by the judgment of a competent Court.

I think the judgment of the trial Judge was right that the 
parties never arrived at an agreement in terms and I think more­
over that the facts disclosed in the evidence are not sufficient to 
support an inference that they proceeded upon such an under­
standing as that just indicated.

It follows that the appeal should be allowed and the judgment 
of the trial Judge restored.

Anolin, J.:—With very great respect I am of the opinion 
that the trial Judge reached the correct conclusion u]wm the 
evidence in this record and that what the Apjiellate Division has 
done, under the guise of exercising to its fullest extent or even 
straining its power and duty to ascertain the terms and to enforce 
the complete performance of a somewhat vague contract of which 
there had been part performance (H'iZaon v. The West Hartlepod 
R. Co. (1865), 2 De G. J. & S. 473 at p. 494,46 E.R. 459 at p. 466), 
amounts in fact to the making of a new contract for the parties.

In regard to the amount of the second instalment it is no 
doubt common ground that some agreement was reached. The 
memorandum, however, is indefinite, Raymer, who made the 
contract with the defendant and is a witness for the jdaintiff, 
deposes that it was to comprise the whole, the defendant that it 
was to consist of half of the proceeds of the 1918 crop. In tie» 
of this direct contradiction in the evidence the trial Judge was 
unable to determine which story should be sweep tod. The appel-
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late Court, however, has seen fit to accept that of the defendant 
and to reject that of Kaymer, fixing the value of one-half of the 
1918 crop at *.500. While that may not be making a contract 
hut merely determining what one term of a contract actually 
made really was, the sufficiency of the ground for rejecting the 
conclusion of the trial Judge on this branch of the case seems to 
me to be questionable.

As to the remaining instalments, however, the only provision 
of the memorandum signed by Raymer is that the balance of the 
purchase money should lie payable yearly with interest at 8%. 
The defendant’s story is that it was agreed that each of these instal­
ments was to lie one-half the proceeds of the annual crop whatever 
it might amount to. On the other hand, Raviner says that the 
amounts of the instalments were to be arranged after the terms 
of his own purchase of the land from Symington had been agreed 
upon, that they were to lie of fixed sums, and were to be paid 
out of the proceeds of the annual crops so far as they might suffice, 
but that any deficiency was to lie supplemented in cash. Here 
again the trial Judge was unable to decide to which version cre­
dence should lie given. The appellate Court, however, has entirely 
rejected the defendant’s story on this branch of the case and has 
determined that there shall lie 5 equal annual instalments of *800 
each payable with interest at 8% on the balance from time to 
time remaining unpaid, making the dates of those payments 
syncroniee with those of the 5 payments of *700 each to lie made 
to Symington, thus accepting in part Haymer's story of what 
it was his intention to exact when the final agreement should 
be made. It seems to me, with great deference, that this is nothing 
else than making an agreement for the parties in reflect to matters 
which they themselves had left open for future settlement and 
goes lieyond any powers that Courts of Equity have ever asserted 
—great and wide as those powers undoubtedly are. This is not 
the case of a completed agreement couched in general terms and 
omitting only some details which the law will supply. Neither 
is it a case of nothing lieing left to be done except the emliodiment 
in a formal instrument of terms fully agreed upon and sufficiently 
evidenced. Here essential elements are left open to be made the 
subject of future agreement. The language of Kay, J., in Hart 
v. Hart (1881), 18 Ch. D. 670at p. 689, and that of Turner, L.J., in
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Wood v. Midgtey (1854), 5 De G. M. & G. 41 at p. 46, 43 E.R. 784 
at p. 786, cited by Mr. MeCaul, seems closely in point.

I would allow the appeal with costs in this Court and in the 
Appellate Division and would restore the judgment of the trial 
Judge.

Mignault, J.:—In this case, although the trial Judge (Walsh, 
J.), found that Raviner and the respondent had agreed for the 
purchase and sale of the property here in question conditionally 
on Raymer acquiring it from Symington, the total sale price 
being $4,800, he also found that they never were ad idem as to 
the terms of payment and that therefore there never was any 
agreement which could Ire enforced. This judgment was reversed 
by the Appellate Division, 55D.L.R. 278, 15 Alta. L.R. 587, 
Beck, J., with whom the other Judges concurred, stating, after 
having cited the conflicting versions given by Raymer and the 
respondent Watson as to the terms of payment, that he accepted 
the respondent’s evidence that the first payment was to be $300 
and half of the 1918 crop (which would give $500, the respondent 
ha ving valued this crop at $1,000). Beck, J., also expressed the oj an­
ion that the balance, $4,000, was to be apportioned so as to accord 
with the terms of the sale agreement between Symington and 
Raymer’s daughter, the appellant, and should be paid at the same 
dates at 8% interest. He proceeds to determine the issues between 
the parties as follows, at p. 286 (55 D.L.R.) :—

The judgment will contain a declaration to the effect that the contract 
is one for the payment of $300 on July 10, 1918, and for the payment of one- 
half of the proceeds of the crop of 1918, the value of the one-half being fixed 
(on the defendant’s evidence) at $500; and for the payment of the balance 
$4,000 of the purchase money in five equal annual instalments with interest 
at 8%, on February 25 in each of the years 1919-23; interest on the purchase 
price of $4,800 (except the $300 which was refused by the plaintiff) to be cal­
culated from April 8, 1918.

The judgment should also provide in some form for the protection of the 
defendant against the plaintiff’s non-payment to Symington. It should allow 
the defendant one month from the date of his acceptance of this judgment 
for the payment of the arrears owing to the plaintiff.

These amounts can be calculated and inserted in the formal judgment.
If the defendant declines to accept this judgment his counterclaim will 

be dismissed with costs, and the judgment for the plaintiff will stand. If the 
defendant accepts this judgment he will have his costs of the action, and the 
plaintiff’s action will be dismissed with costs. If the defendant accepts this 
judgment he will have his costs of the appeal, otherwise the appeal will be 
dismissed with costs.
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In view of the finding of Beck, J., that the contract is as stated 
in the first paragrapli of the aliove excerpt it seems strange (may 
1 say so with all deference) that the defendant is left free to decide 
whether he will accept or refuse the judgment. However, he 
accepted it and the plaintiff now asks that this judgment lx1 set 
aside and the judgment of the trial Judge restored.

Recognising to the fullest extent that where a contract has 
been partly performed, the Court, when asked to decree speeitic 
performance, will struggle against the difficulty ensuing from the 
vagueness of the contract, still it is obvious that the Court cannot 
make a contract for the jiarties if the latter have not agreed on its 
material terms. So the proper inquiry on this appeal is whether what 
the Appellate Division declares to 1» the contract was really what 
the parties had agreed on, for if they had not agreed on these 
terms the contract contained in the judgment is one made by 
the ( 'ourt for the parties and obviously cannot lx1 sustained.

A careful reading of the evidence has conx-inced me that the 
terms of payment stated in the judgment were agreed to by 
neither Raymer nor Watson.

They had made and signed a memorandum stating their 
agreement as far as it had gone, viz., a sale of the property for 
*4,800; a cash payment of $300 on or before July 10,1918;afurther 
payment to be made from the proceeds of the crop to be grown 
on the land; an agreement for sale to lx; executed during the 
season; and the balance of payments to be payable yearly at 8% 
interest. It would really be difficult to imagine anything more 
indefinite than this memorandum (the wording of which I have 
followed as closely as possible) in so far as the terms of payment 
are eoneemed, and the confusion becomes greater still when we 
refer to the testimony of Raymer and Watson.

The former says he was to get $300 in cash; the entire crop 
for 1918, and the balance of the payments were to be governed 
by the contract he would make with Symington.

According to Watson he was to pay $300 in cash, make a half 
crop payment in 1918, and give half the crop from that on.

In view of this testimony I must find that the contract, as 
states! by the judgment of the Appellate Division, 55 D.L.R. 278, 
15 Alta L.R. 587, agrees with neither of the versions of the parties. 
It takes from Watson's story the half crop payment of 1918 and
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from Raymer’s evidence the division of the balance of the sale 
price so as to fit in with the payments to be made to Symington. 
This in my opinion could not be done.

We have therefore this result that the parties by their testimony 
contradict each other as to the material terms of their contract 
and that the terms contained in the judgment of the Appellate 
Division are inconsistent with either of their versions. It follows 
that the judgment really makes a contract for the parties, and 
unless I do the same, I find it impossible, on my consideration of 
the evidence, to state what the agreement between Raymer and 
Watson really was. Under these circumstances, the conclusion 
of the trial Judge that the parties were never ad idem in respect 
of the terms of payment seems inevitable.

With some reluctance, for the good faith of Raymer of whom 
the appellant is merely the nominee seems open to suspicion, I 
have therefore come to the conclusion that the appeal must Ik 
allowed and the judgment of the trial Judge restored. Costs 
will go to the appellant here and in the Court below.

Appeal allowed.

VASELENAK v. VASELENAK.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart and Beck, JJ 
March 8, 1921.

1. Evidence ($ VI G—556)—Property bought in name of another—
—Trusts, “declared” or "created”—Parol evidence—Statute
of Frauds.

When a person purchases property in the name of another, and a trust 
arises out of clearly proven facts and circumstances in the way of agree­
ment and negotiation between the par.ies before the defendant has 
acquired title or concurrently there wit I, such as the paynent of the 
purchase-money, the trust is not one “dec ared” or “created" by the 
defendant, but one arising or resulting by implication or construction of 
law', and comes w ithin sec. 9 and not sec. 7 of the htatute of Frauds, and 
parol evidence may be admitted to prove the trust notwithstanding the 
statute.

[See Annotation, Evidence—Statute of Frauds, 2 D.L.R. 636 ]
2. Principal and agent (§ II C—20)—Purchase of land—Purchased

IN NAME or ANOTHER—DECLARATION OF AGENCY—STATUTE OF
Frauds—Oral evidence.

When a defendant has merely entered into a contract to purchase 
lands it is quite open to a plaintiff who has made the initial payment to 
come into Court and allege that the defendant did so as his agent, _and 
to ask for a declaration of the agency in which case neither sec. 7 or 
sec. 9 of the Statute of Frauds would apply.

[Review of authorities.]
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Appeal by defendant from the trial judgment in an action 
for a declaration that the defendant holds a certain agreement 
in writing for the purchase of certain land as trustee for the two 
parties in equal shares as partners or as joint owners. Affirmed 
with a slight variation.

J. Vaaelenak, for appellant; A. G. Virtue, for respondent.
The judgment of the Court was delivered by
Stuart, J.:—The chief claim made by the plaintiff against the 

defendant, his brother, is for a declaration that the defendant 
holds a certain agreement in w riting between the Allx»rta Railway 
and Irrigation Co. and the defendant for the purchase of certain 
land, as trustee for the two parties in equal shares as partners 
or joint owners. It was a quarter section of land and the pur­
chase price was $7,200, payable $720 down and the balance in 
nineteen equal annual payments. The agreement was entered 
into in March, 1918, and the down payment only was made. The 
action was begun in October, 1920.

The trial Judge upheld the plaintiff’s claim and the defendant 
has appealed.

In his oral judgment the trial Judge said this:
All of the facta of thin cane except the outstanding one that the agreement 

of purchase is in the name of the defendant alone point so irresistibly to the 
conclusion that this land was bought on joint account by the plaintiff and 
the defendant that I have no hesitation in holding that it was so bought. The 
plaintiff admittedly made out of his own funds by cheque drawn on his own 
bank account the only payment that has ever been made on it, namely, the 
down payment of $720. It is oath against oath as to whether or not the 
defendant gave him $375 of this amount. The evidence does not satisfy me 
that he did, and the inference to be drawn from the plaintiff’s bank account 
and the defendant's circumstances is that he did not and I so find. The 
plaintiff was the more active of the two men in acquiring this property. He 
did everything that the defendant did by way of examination of it and enquiry 
of the local agent and in addition came to Calgary and apparently at his own 
expense to get from headquarters the information which enabled them to 
locate and afterwards to buy it. His activities in connection with the working 
of it after it was bought were until this year greater than those of the defendant 
and in this year were quite as great. His brotherly interest in the defendant 
might reasonably explain some of this activity but not all of it. The purchase 
of the tractor by these men in partnership, practically at the same time, when 
this was the only land which they had to work (for I do not accept the defend­
ant’s story that the plaintiff had in view a renewal of the Norton lease), lends 
■trength to the view that the plaintiff was interested in this property. The 
■tory of the defendant and his nephew to the effect that the plaintiff did no 
work on this land either in the seed time or harvest of 1920 is in such point
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blank contradiction of the evidence not only of the plaintiff and his wife hut 
of four apparently reputable and disinterested neighbours that it is not only 
impossible for me to believe it but it makes me exceedingly suspicious of the 
honesty of their evidence in other respects. The plaintiff’s building, though 
apparently of no great value, went on to this property and is still occupied as 
one of the farm buildings. The plaintiff admittedly got money from the 
defendant after this, at least two sums of 1118 and $200 respectively and other 
sums of varying amount, but the plaintiff’s two cheques of $720 for the land 
and $835 on the price of the tractor were payments by him out of his own 
money on joint account, which called for contribution by the defendant and 
fully explain these payments. I am only attempting to give here the out­
standing features. There are many minor things, such as thé borrowing on 
joint account, which strengthen my opinion of the honesty of the plaintiff's 
claim, though I do not go into detail over them. There are some things 
requiring explanation on the plaintiff’s part such as the putting of the agree­
ment in the name of the defendant alone and the changing of the assessment 
from his name to that of the defendant, but I am satisfied with the explanation 
he has given of them. My conclusion from the evidence and from the opinion 
that I formed of the parties after seeing and hearing them is that the plaintiff’s 
contention is right on the facts and I so find.

The appellant made no real attempt to set aside this finding 
of fact but he contended that the Statute of Frauds prevented 
the Court from acting upon this oral testimony.

It is now, however, well settled that “where a person pur­
chases property in the name of another or in the name of himself 
and another jointly or gratuitously transfers property to another 
or himself and another jointly, then unless there is some further 
intimation or indication of intention at the time to benefit the
other person, the property is, as a rule, deemed in equity to lie 
held on a resulting trust for the purchaser or transferor.” 28 Hals., 
p. 54-55.

The question of oral testimony is discussed in Lewin on The 
Law of Trusts, 12th ed., pp. 188-189, where it is said:—

As the Statute of Frauds extends to creations or declarations of trusts 
by parties only, and does not affect, indeed expressly excepts, trusts arising 
by operation or construction of law, it is competent for the real purchaser to 
prove his payment of the purchase-money by parol, even though it be other­
wise expressed in the deed.

In Kirk v. Webb (1698), Free. Ch. 84, [24 E.R. 41], the Court refused to 
admit evidence, and the decision was followed in subsequent cases; however, 
the doctrine, though supported by numerous precedents, has since been 
clearly overthrown by the concurrent authority of the most distinguished 
Judges.

[In Bartlett v. PickersgiU (1760), 1 Eden 516, [28 E.R. 785], it was held 
that the rule would not] warrant the admission of parol evidence where an 
estate was purchased by an agent and no part of the consideration paid by the
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employer; for though an agent was a trustee in equity, yet the trust was one 
arising ei contractu and not resulting hy operation of law, and though the 
agent was indicted for perjury on denying his character and convicted, yet 
the Court had no power to decree the trust. [But this derision seems to he Vaselenak 
inconsistent with the authorities which proceed on the footing that the Court 6
will not allow the Statute of Frauds to be made an instrument of fraud and it aselena .
has now been distinctly overruled], (Rochefoucauld v. Boustead, [1897] 1 Ch. Stuart, J 
196).

Parol evidence, where admitted, must prove the fact very dearly, though 
no objection lies against the reception of circumstantial evidence, us that the 
means of the pretAded purchaser were ao slender as to make it impossible 
he should have paid the purchase money himself.

And should the nominal purchaser deny the trust by his answer, the 
solemnity of the defendant's oath will of course require a considerable weight 
of evidence to overcome its impression.

There is no doubt that this view, as expressed tty Lewin, is 
now generally accepted. It has Iteen assumed and acted u|ton 
repeatedly in many cases in all jurisdictions although upon the 
facts the decision in some cases has been against the plaintiff.
I refer to the following cases: Campbell v. Dearborn (1872), 109 
Mass. 130; Goldstein v. Harris (1908), 12 O.W.R. 797; McKinnon 
v. Harris (1909), 14 O.W.R. 876; Gordon v. Handford (1906),
4 W.L.R. 241 ; Bishop v. Bishop (1906), 8 O.W.R. 877 and (1907),
10 O.W.R. 177; Wells v. Petty (1897), 5 B.C.R. 353; McLeod v.
Laurnn (1906), 7 O.W.R. 519; Hullv. Allen (1902), 1 O.W.R. 151;
Cole v. Deschambault (1914), 26 O.W.R. 348; Cadd v. Cadd (1909),
9 Comm. L.R. 171; James v. Smith, [1891] 1 Ch. 384; Heard v.
Pilley (1869), L.R. 4 Ch. 548; Rochefoucauld v. Boustead, [1897]
1 Ch. 196, and Haigh v. Kaye (1872), 41 L.J. (Ch.) 567 ; Groves v.
Groves (1828), 3 Y. & J. 163, 148 E. R. 1136; Gascoignev. Thwing 
et al. (1685), 1 Vem. 367, 23 E. R. 526.

Rochefoucauld v. Boustead and Haigh v. Kaye were said by 
counsel for the appellant to be distinguishable on the ground that 
in both the defendant admitted the fact of the trust but relied 
simply upon the statute. In the former, as I read it, there was 
only an absence of an express denial of the trust in the dealings 
between the parties. It does not appear that at the trial the 
defendant admitted the trust. It does, however, appear that the 
defendant in Haigh v. Kaye practically admitted the trust.

But there is no doubt that in none of the cases has it been 
held that the defendant must admit the verbal trust lief ore the 
statute can be disregarded.

ALTA.

8. C.
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The real point of the defendant’s contention seems to be that 
the evidence must be very clear and satisfactory and that such 
was not the case here. But in view of the very strong opinion 
expressed by the trial Judge, as above quoted, in which he speaks 
of the weight of the evidence in favor of the plaintiff being “irresis­
tible," it seems to me that we should have to discover some very 
grave misapprehension on the part of the trial Judge before we 
could say that the evidence is not clear and satisfactory. I have 
examined the evidence and I am bound to say that it makes the 
very same impression on my mind as it did upon the trial Judge 
and for the reasons which he gives.

It must be remembered also that the trial Judge has found 
that the plaintiff paid the purchase price out of his own funds, 
a circumstance which the cases shew to be almost conclusive in 
his favor or at least one which would require a better explanation 
on the part of the defendant than was given by him.

Counsel for the appellant suggested that this principle only 
applies where all the purchase money has lieen paid by the plain­
tiff and that such was not the case here. But this is a misappre­
hension. There was no conveyance of the. legal estate by the 
vendor to the defendant. The defendant acquired an equitable 
estate, if it may be so called, consisting of a right to purchase 
upon making nineteen further payments. It was necessary in 
order to secure this right to make a down payment of $720. This, 
as the Judge finds, was paid by the plaintiff out of his own money. 
In truth, therefore, the plaintiff did pay the whole purchase money 
for all that was really secured, vis:—a right to purchase on the 
condition of making all the subsequent payments.

This absence of a final conveyance from the vendors to the 
defendant makes the ease of Heard v. Pilley (1869), L.R. 4 Ch. 548, 
very much in point. There the plaintiff actually sued the vendor 
for specific performance joining the other defendant, who raised 
the Statute of Frauds, for the purpose of establishing as against 
him an agency by parol. The Court there upheld the plaintiff's 
claim and distinguished Bartlett v. PickerggiU, 1 E. Eden. 515,28 K.R. 
785, on the very ground that in that case there had been an actual con­
veyance by the vendor. It would therefore seem from Heard v. 
Pilley that the present plaintiff could have sued the company for 
specific performance on behalf of himself and his brother, joining
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the latter as defendant if he refused to be plaintiff, and tliat in such an 
action the present defendant eould not have prevented oral proof 
of his agency for himself and his brother, the plaintiff, in taking the 
agreement in his own name.

In McKinnon v.Harrin, 14 O.W.R. 876, Meredith, J.A., made 
an earnest protest against the extreme application of the doctrine 
that the Statute of Frauds must not lie used to protect and sustain 
a fraud. With this protest I feel somewhat inclined to sympathise 
although there is no doubt that the Court of Apjieal in Kngland 
in Rochefoucauld v. Houstead, (1897] 1 Ch. 196, did affirm the 
doc trine in very strong language.

1 prefer decidedly to base the admissibility of the parol evidence 
upon a different ground, viz., the words and interpretation of the 
statute itself. Section 7 says that:—

All declarations or creations of trust or confidence of any lands, tenements 
or hereditaments shall he manifested and proved by writing, signed by the 
party who is by law entitled to declare such trust, or by his last will in writing 
or else they shall be utterly void and of no effect, 
and sec. 9 says:—

Where any conveyance shall be made of any lands or tenements by which 
a trust or confidence shall or may arise or result by the implication or con­
struction of law or be transferred or extinguished by an act or ojieration of 
law, then in every such case such trust or confidence shall be of the like force 
and effect as the same would have been if this Act had not been made.

There is here no suggestion of what may properly be called a 
declaration or creation of trust. It seems to me that those words 
must lie held to refer to a declaration or creation made after the 
declarant or creator has acquired title. But where the trust 
arises out of clearly proven facts and circumstances in the way of 
agreement and negotiation between the partira before the defend­
ant has acquired title or concurrently therewith, such as the 
payment of the purchase price, then the trust is not one “declared” 
or “created” by the defendant but one arising or resulting by 
implication or construction of law and it will therefore come 
within the words of sec. 9 and not of sec. 7.

lTp to this point I have treated the ease as if it were one which 
really raised the question of a trust under the statute inasmuch 
as that is the way it was presented to us on the argument. But I 
think this is due to some extent to the circumstance that the 
plaintiff in his statement of claim rested his case on that ground.

25—57 D.L.R.
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Thore is, however, another view of the matter suggested by 
Heard v. Pilley, supra. which leads to the same conclusion hut 
on a quite different, and, as I think, more satisfactory ground. 
It seems to me that where the defendant has merely entered into 
a contract to purchase lands it is quite open to a plaintiff to come 
into Court and allege that the defendant did so as his agent ami 
to ask for a declaration of that agency. In one sense, of course, 
an agent is a trustee but I do not think secs. 7 and 9 of the Statute 
of Frauds contemplate such a case at all. The plaintiff might 
have joined the vendor so as to bind him as was done in Heard 
v. Pilley. But the omission to do so cannot prevent the plaintiff 
from obtaining as against the defendant a declaration of the 
agency with respect to the making of the agreement. Of eoursc. 
if the facts proven shew that the agreement was that the defendant 
should, first buy and then sell to the jdaintifl we would have a 
relationship ex contractu with respect to a sale and it would be 
sec. 4 of the statute that would be brought into ojicration. But 
no such agreement of sale from the defendant to himself and the 
plaintiff jointly is suggested by the evidence and it is shewn In lie 
a case of agency simply. In this view, which, as I have said, 
appears to me to be really the most satisfactory- one, sees. 7 and 9 
have no application. Perhaps a slight change' in the pleadings 
might be necessary but in the circumstances that is quite un­
important.

I am of opinion therefore that the defendant’s apiieal should 
be dismissed with costs.

It apjx'ars, however, that the trial Judge omitted to deal with 
certain questions raised in the pleadings of both parties. Tlie 
statement of claim referred only to the quarter section purchased 
from the company and asked for an accounting in respect of the 
farming operations carried on thereon. The defendant’s defence 
consisted of general denials but he brought a counterclaim asking 
for an accounting in respect of fanning operations carried on by 
the two of them upon certain other lands leased in the name of 
the plaintiff. The plaintiff in his reply practically asked for the 
same thing.

The judgment is confined entirely to the question of the 
quarter section bought from the company. I think the judgment 
should be amended so as to direct two separate accountings, one
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in respect of this quarter and another in respect of the leaser! lands. 
I would ainend the formal judgment as follows:—

The first two paragraphs to stand as they are.
The third paragraph should lie amended so as to read: It is 

adjudged and declared that each of the said parties is entitled to 
one-half of the net value of the crops grown on the said lands in 
the years 1918, 1919 and 1920, after allowing for all expenses 
and costs of seeding, harvesting, and marketing the said crops, 
including a proper allowance for the use of horses, machinery and 
equipment belonging to cither party, and making all other proper 
allowances as between the parties; that each party is liable to lie 
charged with one-half the net loss of such ojx-rations; and that 
an account be taken to ascertain generally the state of account 
between the parties with respect to the said land, and operations 
thereon. Then a fourth paragraph should be inserted declaring 
that the parties parried on farming operations with respect to 
the leased lands in partnership in equal shares, and directing an 
account to be taken of such farming operations to ascertain the 
state of the accounts lietwecn the parties with respect thereto, 
with all proper allowances as in the other case.

Then the original fourth paragraph should lie amended so as 
to give to the party in whose favour the balance is found in the 
first accounting in res]>ect of the purchased land a lien upon the 
interest of the other in respect of such balance, but if such balance 
is reduced by any debit as the result of the accounting in respect 
of the leased land, then the lien should lie only for the balance, 
if any, remaining after such debit.

The sentence in the original fourth paragraph in respect of 
the referee should stand as should also the rest of the formal 
judgment following thereafter.

Appeal dismissed with a slight amendment.

ALTA.
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DAVIDSON v. NORSTRANT. CAN.
SuplTme Court of Canada, Davies, C.J., Idington, Duff, Anglin and e

Migvault, JJ. February I, 1991.
Contracts (6 I C—15)—Option agreement under seal, to purchase 

land—Consideration mentioned as deing received and ac-
: NOW LEDGE D. NOT PAID—AGREEMENT TENTATIVE TO BECOME OPERA­
TIVE ON CERTAIN CONDITIONS—SPECIFIC PERFORMANCE.

Where it is clearly nroved that at the tinie of signing an option agree­
ment under seal for the purchase of land the parlies clearly understood 
that it a ustobeatent stive one only, and not to become operative or effective
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until a future date and upon certain conditions, the non-payment of a com 
paratively small sum, mentioned as having been paid, and the receipt 
acknowledged, does not affect the binding force of the agreement if it is in­
cluded with other p yments which have been promptly made as soon as -, In­
conditions have been complied with and the option Ims become operative.

[Nurntranl v. Davuimn (1920), 51 D.L.R. 205, 15 Alta. L.R. 252, 
reversed.

Appeal by the plaintiff from the judgment of the Supreme 
Court of Alberta, Appellate Division (1920), 51 D.L.R. 205, 15 
Alta. L.R. 252, in an action for specific performance of an option 
agreement and for damages. Reversed and judgment of the 
trial Judge restored with the substitution of an accounting for 
the referenee to assess damages.

A. //. Clarke, K.C., for appellant.
C. C. McCaul, K.C., for respondent.
Davies, C.J.:—The only question for us to determine is the 

effect of the non-payment of the $100 at the time the agreement 
for the purchase by Davidson of the undivided half interest in 
the lands of the respondent Norstrant was signed by the parties.

The written agreement expresses the sum as being “now paid” 
that is, at the time of its execution, and it being agreed upon and 
not in controversy that it was not then paid, the respondent 
contends, and the Appeal Court found, that this action for the 
enforcement of the agreement would not lie and dismissed it 
accordingly.

After careful reading of the evidence and the opinions of the 
Judges of the Appeal Court (1920), 51 D.L.R. 205, 15 Alta. L.R. 
252, I am of the opinion that the conclusion of Haney, CJ., who 
dissented from the judgment and concurred with the trial Judge, 
was correct and that this appeal should lie allowed and the judg­
ment of the trial Judge restored, substituting however for the 
reference to assess damages as directed by him an order for an 
accounting.

I am strongly inclined to think, after careful reading of their 
evidence, that both parties regarded the down payment of the 
$100 as immaterial and negligible, and looking at the very large sum 
involved in the sale of the one half of Norstrant’s interests in the 
lands, the kind and character of the transaction and the conduct 
oï the parties, that the down payment was wraived.

I desire however to rest my judgment upon the fact, as clearly 
proved and not challenged or denied, that at the very time the
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agreement was l»eing signed by the parties it was agreed and fully 
understood that it was not to become operative or effective unless 
and until Davidson, who was the agent for the owners and as such 
had sold the lands to Norstrant, had seen these owners and obtained 
their consent to his Incoming a part purchaser of the lands with 
Norstrant.

It is quite clear that without such a consent on the part of 
the owners it would lx* alike inequitable and unjust for Davidson 
to become a part owner with Norstrant to whom, as agent for 
others, he had sold the lands.

The evidence on this point is clear, undisputed and unchal­
lenged. Davidson's statement, not denied, is as follows:—

(j. Will you give a history of the matter so as to explain why the agree­
ment was put in a lateral form as it is? A. Well, Mr. Norstrant had been 
considering for some time the purchase of these lands and I had discussed,
1 had charge of the sale of the lands, and I had discussed the purchase of the 
lands with him, at the time when my associates were here a few months prior 
to this, they had set the price on these lands of around twenty-five dollars an 
acre. After discussing the subject with Mr. Norstrant he informed me that, 
as the total amount was some eighty-seven or eighty-eight thousand dollars, 
that he thought the deal was too large for him, and at his home near Beisekcr, 
when this matter was discussed, he said to me, “Don’t you want to take a 
half interest with me in them?” and I informed him at the time that I thought 
the purchase was a good purchase for him and would he and would interest 
me, but that owing to the fact that I was operating the company for the estate 
ami for Mr. Beiseker, I would not agree to close any transaction of that nature 
without first having an opportunity of consulting with them and getting their 
approval. I told him, however, that I thought . . . that I felt quite 
sure there would be no trouble, that they would be quite willing for me to 
take this interest, because they had already established the price which Mr. 
Norstrant was paying and that they would have no objection to my going in, 
and I informed them 1 . . . and I informed him I wanted to take it up with 
them personally, and I would be going down to Minneapolis in the early 
spring and that, therefore, we could arrange some agreement that would give 
me until May. That was along the line of the understanding.

The conclusion, and I think the only reasonable conclusion, 
to lie drawn from the evidence is that, while the terms on which 
Davidson was to purchase the half interest were agreed upon, 
put into writing and signed by the parties, it was at the same time 
dearly understood and agreed that, inasmuch as Davidson had 
acted as the agent of the owners in selling the lands to Norstrant, 
he could not purchase back a half interest in the same lands from 
Norstrant without the consent of those for whom he had acted 
in sidling the lands.
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As Davidson said in his evidence, he could not “close the 
transaction” without such consent.

The signed agreement, therefore, was merely a tentative one, 
depending for its coming into effect and becoming operative 
upon Davidson obtaining the consent of those for whom, as 
agent, he had acted in selling Norstrant the lands.

Davidson, accordingly, went to Minneapolis, obtained the 
necessary consent of the parties spoken of, and without any delay, 
on his return home, on March 14,1918, wrote respondent defendant, 
Norstrant, that he had, a week before, “returned from the States." 
and that the parties whose consent was necessary to his becoming 
a purchaser of a half interest in the lands were quite agreeable 
to his becoming such a purchaser and asked respondent whether 
he should send his cheque for the $5,000 (which included the down 
payment of $100) to Norstrant's residence or deposit it to his 
credit in some bank in Calgary.

On March 19, not having received any reply to the letter of 
March 14, Davidson again wrote enclosing the cheque for $5,060.16, 
the $66.16 lieing interest at 7% up to date. On March 23, Nor­
strant replied to Davidson’s letter of March 14, explaining the 
delay as having lieen caused by the “miscarriage somewhere" 
of Davidson’s letter and further stating that I “had plenty of 
cash on hand” “having made arrangements to get $10,000" and 
on April 9 replied to Davidson’s letter of March 19 forwarding 
him the cheque for $5,066.16, returning the cheque and saving; 
"I don’t need the money now as I have to pay interest on the 
money which I borrowed when the deal was made anyway, and 
this money would only lie idle here.”

On April 23, Davidson again wrote Norstrant formally notify­
ing him that he accepted the offer contained in the agreement of 
December 8 and was “prepared to pay him forthwith the S,l,1)00 
and interest and the other amounts specified,” for the purchase 
of the undivided half share of the lands and enclosing marked 
cheque for $5,100.91, being the $5,000 with interest from Dec. 
4, 1917. In this letter he also asks for an accounting of any of 
the lands Norstrant has sold. On April 25, Norstrant replied 
simply returning the marked cheque, having in his previous letter 
stated why he did not want the money, and saying he “would he 
in at your meeting the first of the month.”
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Other correspondence followed but not the faintest hint was 
given by Norstrant at any time or in any letter or otherwise that 
he repudiated the agreement or claimed it was not binding on him 
because of the non-payment of the $100 at the time of the signing 
of the agreement.

I repeat that the proper conclusion, and I think, the only 
proper conclusion to be drawn from the evidence, conduct and 
correspondence of the parties is that they mutually had agreed 
at the time the agreement was signed, it was not to become oper­
ative or effective unless and until Davidson had obtained the 
consent of the necessary parties to his entering into it.

In this view of the ease, the non-payment of the $100 on the 
date of the signing of the agreement Decemlier 5,1917, was not 
imperative or necessary. The “transaction was not closed” and 
was agreed not to be closed, nor was the agreement to liecome 
o|ierative, unless and until such consent was obtained. When 
it was obtained, there was no unreasonable or undue delay on 
Davidson’s part in notifying Norstrant or in tendering to him the 
necessary monies stipulated by the agreement, including the down 
payment of $100 and interest.

Under these circumstances and for these reasons, I would allow 
the appeal with costs here and in the Appeal Court and restore 
the judgment of the trial Judge, with the substitution of an 
accounting for the reference to assess damages.

IniNGTON, J.:—The appellant sues upon an option agreement 
under seal whereby the respondent agreed to give appellant the 
opimrtunity of 1 caring half the burden and reaping half the 
profits to be derived from a contract he, the respondent, was 
entering into for the purchase of 5 sections of land in Alberta.

The total price, on the basis fixed of $27 an acre, amounted to 
SMi,400, of which $10,000 had to be paid in cash. The respondent 
was almost appalled at the magnitude of the undertaking and the 
appellant, on behalf of his employers, was endeavouring to induce 
him to make the purchase, when respondent asked him if he would 
join him in the undertaking.

The appellant in answer properly said he could not do so 
without the express assent of his employers, who were in Minnea­
polis, and he would not lie able to explain to them fully, without 
a personal interview, all that might bear on such a question, for
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tAW' which he could not hope till visiting Minneapolis in the early 
8. C. spring.

Davidson To overcome tliat these parties hereto agreed that the res- 
Nohstrant Ix,n,*,,nt should give the appellant an option until May 1 following, 

----- to become a partner in the purchase by paying the respondent,
Idington, J. . ,

meantime, the half of the cash payment and assuming in all 
other resjiects the burdens, direct and incidental to the carrying 
out of the contract.

A Calgary solicitor drew’ up for them a long written agreement, 
providing for everything that might be likely to arise in the carry­
ing out of such a contract.

That was dated Decemlier 8, 1917, and made l>etween said 
parties, and l>egan by witnessing that :—

In consideration of the sum of $100 (one hundred dollars) of lawful money 
of Canada now paid by the purchaser to the vendor, receipt whereof is hereby 
acknowledged, the vendor covenants and agrees to and with the purchaser 
to sell and assign to the purchaser on or before the 1st day of May, 1918, one 
undivided one-half share or interest in sections fourteen (14), fifteen (15), 
nine (9), ten (10) and eleven (11), in township twenty-eight (28), in range 
twenty-eight (28), west of the Fourth Meridian, in the Province of Alberta, 
subject to the covenants and conditions contained in the agreement of sale 
thereof from the Calgary Colonization Company, Limited, to the vendor, for 
the price or sum of five thousand ($5000) dollars, on which shall be credited the 
sum of one hundred ($100) dollars, with interest at six (6%) percent per annum 
from December 4th, 1917, and an undivided one-half (H) share or interest in 
all necessary equipment purchased by the vendor for the operation of the said 
farm prior to the first day of May, 1918, for the price or sum equivalent to 
one-half (}/i) of the actual cash paid for or on account of same by the vendor, 
subject to the payment of any unpaid purchase money remaining against the 
same, together with a sum equivalent to one-half the cash price by the vendor 
prior to the said first of May, 1918, in the cultivation of the said lands, to­
gether also, with one-half of the actual cash cost of any necessary buildings 
which may be erected by the vendor on the said lands prior to the said date.

The remainder of the contract provided for numerous details, 
needless to repeat as not now In dispute.

The parties executed this agreement under their hands and 
seals. The respondent then proceeded to complete the original 
proposed purchase agreement and paid 810,000. The hundred 
dollars wap never in fact paid or afterwards referred to until the 
appellant tendered the $5,000 in March, and repeated it in April 
following, in more formal terms.

The appellant had gone, as expected, to Minneapolis in March, 
and wrote after his return from there on March 14, 1918, to res­
pondent as follows:—
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March 14th, 1918.
James Norstrant, Esq.,

Rockyford, Alberta.
Dear Jimmie:—

I returned a week ago from the States, and consulted with Mr. Beiseker 
and Mr. Smith of the estate, and they are quite agreeable to the contract 
which I made with you in regard to the purchase of half interest in the five 
sections.

Please inform me whether you desire me to send you my check for $f>,0(X) 
to Rockyford, or shall I place it to your credit in some bank in Calgary.

If you are not coming in to Calgary again within a week or so, wish you 
would let me know some day that I could meet you at Rockyford, and I will 
run out to see you.

Yours truly,
(Sgd.) James W. Davidson.

Getting no reply he wrote him again on 19th March, enclosing 
his cheque for $5,066.16, to cover the $5,000 and interest at 7%. 

On March 23, 1918, respondent wrote, saying as follows:—
Rockyford, Alberta.

Mr. J. W. Davidson,
Calgary, Alta.

Dear Mr. Davidson:—
Received your letter of March 14th. This letter must have been mislaid 

somewhere, and then the roads have been so very bad, our teams have not been 
to town this last week.

I have plenty of cash on hand. I made arrangement at Drumheller, to 
get ten thousand dollars.

Mr. Davidson, if you could let me know about a week ahead and I will 
meet you at Rockyford, or I expect to be in the ‘29th March for the Bull Sale, 
if that will be satisfactory to you. Kindly let me know.

Yours truly,
J. G. Norstrant.

And on April 9 he wrote as follows:—
Rockyford, Alberta. 

Apr. 9th, 1918.
Mr. J. W. Davidson,

Calgary, Alta.
Dear Mr. Davidson:—

Enclosed find your cheque for $5,066.16 which I am returning. I don't 
need the money now as I have to pay interest on the money which 1 borrowed 
when the deal was made anyway, and this money would only be idle here.

Am very busy getting at the seedng now. Will try and get in to see you 
as soon as I can find a few days to spare.

Yours truly,
(Sgd.) J. G. Norstrant.

Respondent not having appeared as promised, api>cllant 
wrote, enclosing a marked cheque for $5,100.71, explaining at 
length what it was for and desiring information on the subject
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of what had hern done relative to the land, and to this the res­
pondent replied as follows:—

Roekyford, Alta.
April 25th, 1918.

Mr. Jaa. W. Davidson,
Calgary, Alta.

Dear Sir:—
Enclosed find your cheque which you left with me yesterday. I will be 

in at your meeting the first of the month.
Yours truly,

(8gd.) J. G. Norstrant.

The appellant wrote on April 30, 1918, a long letter recounting 
the history of their dealing and also returning the cheque.

In my view of this case this correspondence, apart from lieing 
evidence of the tender or waiver thereof, is only of importance 
in regard to an aspect of the case which I will refer to presently.

No dispute arises here or lielow, so far as I can see, as to the 
tender.

The trial Judge gave judgment for the appellant after having 
heard both him and respondent ns to such collateral or subsidiary 
farts as were relevant or irrelevant.

The Appellate Division, by a majority, reversed that judgment, 
51 D.L.R. 205, 15 Alta. L.R. 252, Harvey, C.J., dissenting and 
upholding the judgment of the trial Judge.

The majority of the Court Hcom to hold, notwithstanding the 
contract lieing under seal, that unless and until the hundred 
dollars named therein ns consideration had been paid, the contract 
was void. I wholly dissent, with great respect, from such view 
of the law.

1 agree that a unilateral offer of an option without consideration 
ran lx1 revoked at any time, unless under seal as this contract was.

I am of the opinion that if the offer is made under seal and not 
accepted it may be withdrawn within a reasonable time and that 
the measure of such time might under certain circumstances he 
very brief indeed.

1 am further of opinion that if there is no other consideration 
than mutual promises, an agreement for an option without seal, 
may be enforceable.

Such promissory consideration may be in shape of a promissory 
note, or a promise to give one, or something else of value. And
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when the contract for an option, as here, is under seal and purports C*N~ 
to bind for a specific time, assented to by the covenantee, it binds 8. C. 
without the payment of any consideration. Davidson

And the binding effect thereof cannot be affected by any Xc.khtrant
mere omission to pay what is named as the consideration which -----
has lieen declared to have lieen received, unless and until the .......... ..
offeror has demanded from him bound to pay such consideration, 
and been refused.

None of the said several propositions of law for the most part 
need, I respectfully submit, any citation of authority to sup|>ort 
them or any of them.

The distinction between the efficacy of contracts under seal 
and those not, so far as consideration therefor is concerned, still 
stands good, I think.

The man contracting under seal to give an option to the other 
party thereto, and stipulating for a consideration named, is entitled 
to have it paid, but even if it is not paid, it stands as a debt due 
and, by oral evidence, can lie so shewn despite the acknowledgment 
of its receipt.

That debt, or price of consideration, remaining due and owing 
by virtue of the bargain attested by such debtor executing the 
contract, is sufficient consideration even if he owing it never 
accepts the option.

That alone would uphold the validity of the contract even if 
a more simple contract not under seal ; so far as the elements of 
need of consideration for such like contract is concerned. How 
can its being made under seal render it less?

There is presented in argument here, as has lieen elsewhere, 
what, if I may be permitted to say with respect, sec-ms to me a 
mere metaphysical train of thought, which suggests its payment is 
a condition precedent, inherent in the contract so framed, to 
render its becoming at all operative. Where is that condition 
precedent to be found? It certainly is not expressed, and I 
repeat it never has been successfully invoked in the ease- of a 
simple contract.

1 have not found in the numerous English and Canadian and 
other authorities cited, anything to support such a proposition.
I find in the judgment of Cowan, J., in the case of McCreav. Purmort 
(1836), 30 Am. Dec. 103, at pp. 113-114, two sentences which
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express more neatly than I have seen elsewhere, what is my own 
view of the relevant law on the subject, as follows:—

Looking at the strong and overwhelming balance of authority, as roller-t­
able from the decisions of the American Courts, the clause in question, oven 
as between the immediate parties, comes down to the rank of primû facu 
evidence, except for the purpose of giving effect to the operative words of the 
conveyance. To that end, and that alone, is it conclusive.

The case is taken from 16 Wendell, 460.
If the case presented were a mere simple contract expressed 

to lie in consideration of the promise to pay one hundred dollars 
it would lie primâ facie binding. And if the acknowledgment of 
its receipt were therein expressed that could not be held to Is- in 
any way destructive of the vitality of the contract.

It might well be that if and when payment had been demanded 
and refused such refusal would end the force of the contract.

Such licing, as I take it, the condition of things under a simple 
contract, I repeat, how is it changed by adding a seal? It seems. 
I respectfully submit, a confusion of thought which should not 
have existed if the common use of such a form of expression had 
lieen borne in mind.

I respectfully submit that this alleged implication of a con­
dition has no foundation in law to rest upon in any aspect of the 
case.

And the citation in support of respondent’s case, of decisions 
such as Dickinson v. Doilds, [1876] 2 ('h. D. 463, or Davis v. 
Shaw (1910), 21 O.L.K. 474, in which respectively an unaccepted 
offer of an option for which there was no consideration was prop­
erly held null or revocable at will, does not help to commend the 
curious theory of an implied condition precedent in a case where 
the offeror is bound both by his seal and the acceptance of a 
promised consideration which he never demanded before his 
breach of contract. Had he done so and lieen refused payment 
I should have held him released.

In truth there is no English or Canadian authority, or American 
either when correctly interpreted, directly supporting such a prop­
osition of an implied condition precedent, as claimed herein.

On the contrary we have the dictum I quote above from the 
judgment in the McCrea case, 30 Am. Dec. p. 103, neatly expressing 
the law, as I view it, applicable to this case.
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The Cushing v. Knight case (1912), 6 D.L.R. 820, 40 Can. ******
8 C.R. 555, has in it the element of demand and refusal, on unjusti- 8. C 
liable grounds, of payment. Then we have the insurance cases, Davidson 

beginning with Xenon v. Wickham (1867), L.R. 2 H.L. 290, ?SOKBjI1JNT
followed by numerous Knglish decisions as well as many American ----
vases which in principle seem to refute this theory of an implied 
condition precedent as operative, unless and until payment of 
the consideration.

Of the latter numerous cases Bauch v. The Humboldt Mutual 
Fire it* Marine Inn. Co. (1872), 6 Vroom (N.J.) 429, is typical.

The decision in Morgan v. Pike (1854), 14 C.B. 473, 139 E.R.
195, holding that the covenantee was entitled to recover on a deed 
although obviously the consideration therefor was his covenant 
in same deed, which he had never executed, seems to cover the 
whole ground. And when we come to the actual facts surrounding 
the contract and the conduct of the parties in relation thereto, 
so fully illuminated by the correspondence above quoted, there 
seems not the slightest ground for reliance ujion such a theory, 
and, if it ever liad a possible existence, seems to have liecn clearly 
waived.

1 would, therefore, allow the appeal with costs. 1 agree how­
ever with Beck, J’s suggestion that a judgment for an account 
would lie much more appropriate than an assessment for damages, 
for this is an action for the sale of a share in the contract. If the 
parties, or either of them, desire such an amendment it should 
be granted as the judgment the Court should have given.

Durr, J. (dissenting) :—1 am unable to perceive any difficulty DufT J" 
in the jKiint of construction which was the principal point argued 
and the principal point discussed in the Court below, 51 D.L.R.
205, 15 Alta. L.R. 252. The contract of December 8, 1917, 
professes to create an option, to vest an option in the appellant 
anu it is a long settled rule that in the exercise of an option for 
the purchase of land the terms as to time of payment and otherwise 
of the contract under which it is created must in all respects be 
strictly pursued, Matter v. Willoughby (1705), 2 Bro. Pari. Cas.
244,1 E.R. 919; Brooke v. Garrod (1857), 2 De G. & J. 62, 44 E.R.
911.

In the contract now before us it is, I think, quite clear that 
the sum mentioned, $100, as the consideration for the option
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is a sum the payment of which is one of the essential conditions 
of the constitution of the option, one of the facts which the plain­
tiff, relying upon the existence of the option, must establish in 
the absence of circumstances dispensing with the performance 
of the condition. It is not necessary to consider the effect of 
Cushing v. Knight, 6 D.L.R. 820, 46 Can. S.C.R. 555. I sec no 
reason to depart from the view I expressed there or indeed to 
reconsider the subject, but the arguments in favour of the vie» 
that the sum nominated to Ire paid upon the execution of the 
instrument is a condition of the constitution of the vendor's 
obligation ate much stronger here than in that case by reason of 
the circumstance that the instrument we are here dealing with is 
a unilateral instrument, and I repeat, I can entertain no doubt 
that the payment of the sum mentioned is, by the terms of the 
instrument, a condition precedent upon the performance of which 
at the time specified any right of the appellant derived from the 
instrument alone must rest. I can only add that I am unable 
to agree with the suggestion that the consideration named can 
be treated as a merely nominal consideration.

The question which occupied much attention on the argument 
—it now proves not to Ire open as I shall explain presently—is one 
which does not appear to have been considered in the Courts 
below, and it is this: Has the conduct of the parties been such as 
to preclude the respondent from reiving upon the nonfulfilment 
of the condition precedent, the point upon which lie succeeded 
in the Appellate Division, 51 D.L.Ii. 205, 15 Alta. L.R. 252?

The apjrellant's contention is twofold: 1st: It is said, the whole 
of the consideration of the purchase, the sum of $5,000 with interest 
from the date of the agreement was paid by the appellant and 
accepted by the respondent and this I shall consider after dis­
cussing the second branch of the argument. 2nd: It is said the 
respondent by his conduct waived the stipulation of the contrait 
requiring the immediate payment of $100 as a condition of the 
option. It should Ire noticed that the payment is not a condition 
of the instrument going into effect; the instrument was unquestion­
ably validly executed and went into effect as a deed but the 
payment was a condition named in the deed upon the performance 
of which the appellant’s rights under the deed are based. It 
seems quite clear that the option if validly created would vest
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in the optionee an interest in land. The decision of the Court of c***'
Appeal in London and South Western R. Co. v. (lomtn (1882), 20 S. C.
Ch. D. 562, seems to lx- conclusive. Fach one of the three Judges, Davidson 
Jessel, M.R., Sir James Hannen, and Lindley, L.J., explieitly nokstkant

hold that the grant of an option has the effect of creating an -----
interest in land and these opinions are not mere dicta, they are 
the foundation of a distinct ground upon which the judgment of 
the Court was based. It has often been held that where the 
judgment of a Court is based on two distinct grounds it is not 
competent to another Court bound by that decision to disregard 
one of them as lining unnecessary to the decision.

True the interest of the optionee is not the same as that of a 
purchaser but it is real and substantial and is not revocable and 
here 1 must take leave to dissent from the observation made by 
the trial Judge in the course of the proceedings to the effect that 
the giver of the option might lawfully disregard it and pay damages.
An option given for valuable consideration is not revocable,
Bruner v. Moore, [1904] 1 Ch. 305 at 307, Manchester Ship Canal 
Co. v. Manchester Racecourse Co., [1900] 2 Ch. 352 at 364. And 
in South Wales Miners’ Federation v. Glamorgan Coal Co. Ltd.,
[1905] A.C. 239 at 253, Lord Lindley points out that to break a 
contract it is an unlawful act and that in point of law a party 
to the contract is not entitled to break it on offering to pay damages.
Any attempt on the part of the grantor to withdraw the option 
would lie disregarded by a Court administering equitable prin­
ciples.

Since the option, if validly constituted, vested in the optionee 
an interest in land the contract embodied in the instrument under 
discussion was a contract within the 4th sec. of the Statute of 
Frauds; and it is, I think, settled law that neither the plaintiff 
nor the defendant could at law avail himself of a parol agreement 
to vary or enlarge the time for performing a “contract previously 
entered into in writing” and required so to lx- by the Statute of 
Frauds; and moreover that in equity when a contract falling within 
the Statute of Frauds is once made no conduct or verbal waiver 
can be relied upon to substitute a different agreement from the 
one apjx-aring in the contract itself unless the case can lie brought 
within the equitable principles on the subject of part performance.
Stowell v. Robinson (1837), 3 Bing. (N.C.) 928 at pp. 936-937,
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tAN’ 132 E.R. 668. Morris v. Baron, [1918] A.C. 1 at pp. 16-17. It does
S. C. not at all follow that one of the parties to the contract may not

Davidson estop himself by his conduct or by his conduct put himself in a 
Nokstkant P"si,ion ™ which he is precluded from denying that the oilier

----- party has observed In a particular case the time or maimer desig­
nated by the contract for the performance of one of its stipulai ions. 
Hartley v. Hymam (1920), 36 T.L.R. 805 at pp. 810-811.

Where one party to a contract is under an obligation to pay 
the other is under a correlative and concurrent obligation to 
accept and if the party in whom the obligation inheres prevents 
the performance of it by failure to olwerve his own concurrent 
obligation or otherwise by any wrongful act, he will not In1 allowed 
to take advantage of the non-performance of the first party;and 
this principle is comprehensive enough to prevent any person on 
whom the incidence of the contractual obligation falls, justifying 
or excusing his default in performance of it by setting up the 
promisee’s non-performance of a condition precedent where the 
promisee’s non-performance is due to conduct of the promissor 
should he rely u|H>n such non-jierformance, MacKay v. Dick 118SI ), 
6 App. ('as. 251 at pp. 263-270. These principles have been 
applied in a series of cases relating to contracts for the sale of 
gooils where at the request of the buyer or seller there has been 
a forbearance to deliver at the time named for delivery in the 
contract. Where the postponement of delivery took place at the 
request of the buyer made liefore the date fixed for delivery, it 
was held in Hickman v. Haynes (1875), L.R. 10 C.P. 598, that the 
buyer was estopped from averring that the seller was not in truth 
ready and willing to deliver on the contract date (p. 607). And 
the principle of the decisions which are summed up in the judgment 
of Lindley, L.J., in the case just mentioned was stated in the 
judgment of Brett, J., in Plevins v. Douminy (1876), 1 C.P.l). 230 
at pp. 225-226, in these words;—

It is true that a distinction has been pointed out and recognized between 
an alteration of the original contract in such cases, and an arrangement ns to 
the mode of performing it. If the parties have attempted to do the first by 
words only, the Court cannot give effect, in favour of either, to such attempt; 
if the parties make an arrangement as to the second, though such arrangement 
be made only by words, it can be enforced. The question is what is the test 
in such an action as the present, whether the case is within the one rule or 
the other.
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Where the vendor, being ready to deliver within the agreed time, is shewn 
to have withheld his offer to deliver till after the agreed time in consequence of 
a request to him to do so made by the vendee before the expiration of the 
agreed time, and where after the expiration of the agreed time, and within a 
reasonable time, the vendor proposes to deliver and the vendee refuses to 
accept, the vendor can recover damages. He can properly aver and prove 
that he was ready and willing to deliver according to the terms of the original 
contract. He shews that he was so, but that he did not offer to deliver within 
the agreed time because he was within such time requested by the vendee nut 
to do so. In such a case it is said that the original contract is unaltered, and 
that the arrangement has reference only to the mode of performing it. But, 
if the alteration of the period of delivery were made at the request of the vendor, 
though such request were made during the agreed period for delivery, so that 
the vendor would be obliged, if he sued for non-acceptance of an offer to deliver 
after the agreed period, to rely upon the assent of the vendee to his request, 
he could not aver and prove that he was ready and willing to deliver according 
to the terms of the original contract. The statement shews that he was not. 
He would be driven to rely on the assent of the vendee to a substituted time 
of delivery, that is to say, to an altered contract or a new contract. This he 
cannot do so as to enforce his claim. This seems to be the result of the cases 
which are summed up in Hickman v. Haynes, L.U. 10 C.P. 598.

Thorn appears, it is true, to In* some point in the criticism 
upon this judgment made in a note at pp. 690-1 of the 5th ed. of 
Benjamin on Sale, to the effect that the distinction drawn by 
Brett, J., between a postponement at the request of the plaintiff 
and a postponement at the request of the defendant is not con­
sistent with the decision in Tyers v. The Rosedale and Ferry hill 
Iron Co. Ltd. (1875), L.R. 10 Ex. 195; and that the view of Black- 
bum, J., expressed arguendo in that case, gives the true rule, namely, 
that a postponement of delivery by a seller in consequence of the 
usent of the buyer to his request stands in the same position as 
a postponement at the request of the buyer. In neither case, 
it is suggested, does the plaintiff rely upon a binding contract to 
postpone delivery but upon a voluntary' forbearance brought 
about by the conduct of the other party in either case, it is sug­
gested, the plaintiff, if in truth he would have performed the 
condition, had he not been induced to refrain from doing so by 
the conduct of the other party, is in a position to aver and prove 
his readiness and willingness to perform it.

This criticism, it will be observed, really leaves untouched the 
principle stated in the judgment of Brett, J. It is rather directed 
to his concrete application of it by which it may at least be plaus-
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CAR.
iTc.

Davidson 

Norstrant. 

Duff. J.



392 Dominion Law Reports. [57 D.L.R.

CAN.

8. C.
Davidson 

Norstrant. 

Duff, J.

ibly contended the scope of the principle is not adequately recog­
nised.

The principle upon which Courts of Equity have acted is 
stated by Lord ('aims in Hughes v. The Directors etc. of The 
Metropolitan It. Co. (1877), 2 App. (’as. 439, in a passage applied 
by Farwell, J., in Bruner v. Moore, [1904] 1 Chr 305, to the effect 
that stipulations as to time in a contract constituting an option 
may he waived l»y conduct having the effect of leading one of the 
parties to suppose that the strict rights arising under the contract 
will not he enforced “where to enforce them would lie inequitable 
having regard to the dealings which have . . . taken place
between the parties.”

I am discussing, it will lie observed, the waiver of conditions 
precedent. As regards waiver of conditions subsequent some­
what different considerations apply, in the majority of eases at 
all events, as usually the right affected by the condition is made 
defeasible at the option of the party entitled to enforce the con­
dition. In such cases the right continues to subsist until the party 
has declared his election to avoid it which he may of course do 
by unilateral act, the matter being entirely in his own hands. 
In dealing with conditions precedent were the act designated as 
one of the things which enter into the constitution of the light 
the existence of which is in dispute and consequently if the act 
is not performed no right arises under the strict terms of the 
contract, obviously something more than a declaration of intention 
either by words or by conduct is required to fill the gap. Obviously 
also the gap is filled if the party entitled to enforce the condition 
is either estopped by law or on equitable principles precluded 
from disputing that the other party has done everything required 
to be done on his part; and there seems to be no reason in prin­
ciple why the estoppel of the corresponding equitable plea should 
be rested upon facts or upon conduct subsequent to the time 
fixed for the performance of the condition. As Lord Chelmsford 
said in Roberts v. Brett (1865), 11 H.L.Cas. 337 at p. 357,11 L it. 
1363 at p. 1371:—

I have no difficulty in saying that in such a case the party who may avail 
himself of the non-performance of a condition precedent but who allows the 
other side to go on and perform the subsequent stipulations has waived his 
right to insist upon the unperformed condition precedent as an answer to the
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lientsen v. Taylor Sons etc. Co., (1893) 2 Q.B. 274; Panoutsos v. 
Hailley Corporation of New York, [1917] 2 K.B. 473; Hartley v. 
Hyman*, 36 T.L.R. 805 at 810-11 ; heather Cloth Co. v. Hieronimus 
(1875), 10 Q.B. 140.

Always observing, however, that in those eases in which the 
Statute of Frauds comes into play the plaintiff must fail if in 
substance he is relying, not upon the written agreement, but upon 
a verbal agreement or an agreement by conduct substituted for 
the written agreement in whole or in part, Stowell v. Robinson 
I lîihg. (N.C.) 928, 132 K.H. 668; Noble v. H ard (1867), L.R. 2 
Ex. 135; limner v. Moore, [1904] 1 Ch. 305 at 312-13; Corn Products 
Co. Ltd. v. Fry it Sons, Ltd., [1917] W.N. 224; Morris v. Haron 
it" Co., [1918] A.C.l, and subject always, moreover, I repent, to 
this, that the plaintiff has lieen put in position by the conduct 
of the other party to aver that he was at the time designated 
(when the provision as to time is imperative) ready and willing 
to perform his part of the contract. With the plaintiff “readiness 
and willingness” where he is seeking to enforce an obligation in 
which he is involved concurrently with the defendant, is always a 
condition precedent, and this is so even in a case in which if he 
had lieen the defendant he might have succeeded in resisting the 
claim against him on the ground that he was absolved from 
performance by the conduct of the other party. “Whichever 
party is the actor” said Lord Halsbury in Forrestt d" Son Ltd. v. 
Aramayo (1900), 83 L.T. 335 at p. 338, “and is complaining of a 
breach of contract he is bound to shew, as a matter of law, that 
he has performed all that was incident to his part of the concurrent 
obligations. The averment that he was always ready and willing 
to |ierform his obligation is a necessary averment. Hickman v. 
Haynes, L.R. 10 C.P. 598; Plevins v. Downing (1876), 1 C.P.D. 
220; Hartley v. Hymans, 36 T.L.R. 302.

Applying these principles to the circumstances disclosed in 
the present appeal I should be disposed, as I intimated more 
than once in the course of the argument, to think that a vendor 
and purchaser accustomed to deal with one another and on such 
a footing as the parties to this appeal were having executed an 
instrument such as that before us and having separated without 
a word being said as to the payment of the consideration for the 
option, the sum being comparatively trifling, there “was sufficient
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priuiâ facie evidence of a request for forbearance and compliance 
with that request to constitute an estoppel within the meaning 

Davidson of the rases discussed in Hicktnanv. Haynes." One circumstance, 
Norbtkant however, deprives this vie»- of relevancy; the evidence shews

----- quite plainly that the appellant’s attention was not drawn to tlie
circumstance that this sum of $100 was to he paid on the execution 
of the instrument and points rather directly to a similar conclusion 
as touching the re6|xmdent’s state of mind. The appellant, who 
never thought of the condition precedent as he states himself, 
cannot, of course, 1m1 heard to say that his default was due to 
anything done by the respondent who, as far as one can see, was 
in the same state of inattention as himself. Not only does he 
not aver readiness and willingness; such an averment if made 
would he conclusively negatived by his own evidence.

The subsequent conduct of the parties gives no additional 
Bupirort to the appellant’s contention on this point and indeed 
a perusal of the case makes it quite clear that neither estopjiel 
nor the corresponding equitable plea is a defence which the appel- 
lant is entitled to rely upon in this Court. There is no suggestion 
of it in the pleadings; it was not touched upon by either the trial 
Judge or the Judges of the Apjxdlate Division, 51 D.L.R. 21)5, 
15 Alta. L.R. 252, it was barely mentioned in the appellant's 
factum and the cross-examination which at first sight might seem 
to have lieen directed to it apirears on a closer examination to 
have lieen aimed at the respondent's plea of mistake on his part 
and overreaching on part of the ap]>ellant.

As to the contention that the purcliase price was accepted by 
the resjrondent the eorres]>ondence establishes that the respondent 
had no intention of accepting the appellant’s cheque and there is 
nothing in the respondent’s conduct calculated to convey to the 
mind of the appellant the idea that such was his intention. I 
concur with the judgment of Stuart, J., 51 D.L.R. 205 at p. 208, 
as regards the apiiellunt's knowledge of the sales made by the 
respondent. I do not doubt that the appellant was aware of 
these sales when he wrote the letter of March 19. In making 
the sales the respondent had committed himself to a series of 
contracts involving a repudiation of any obligation to sell to the 
appellant; Manchester Ship Canal Co. v. Manchester Racecourse 
Co., [1901] 2 Ch. 37 at 51, and Metropolitan Eecl. Supply Co. Ltd. v.
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Ginder, [1901] 2 Ch. 799 at 807 ; he was asserting openly (and there 
is no doubt with the knowledge of the appellant acquired anterior 
to any offer of payment) his right to deal with the pro]>erty as 
owner; and I can fini! in the apjwilant’s conduct thenceforward 
only a persistent though unsuccessful effort to coax or trick the 
respondent into a irosition in which he could aver that his cheque 
had been accepted.

The appeal should be dismissed with costs.
Anglin, J.;—A defence of misrepresentation having failed 

at the trial, the only question now liefore us is the effect on the 
rights of the parties of the non-payment by Davidson at the 
time the agreement sued upon was executed of the sum of $100, 
receipt whereof is thereby acknowledged as the consideration for 
the vendor’s covenant to sell.

Harvey, C.J., in his analysis of the opinions delivered jn this 
Court in Cushing v. Knight (1912), 6 D.L.R. 820,40 Can. S.C.R. 
555, so much relied on for the resirondent, has, I think, satis­
factorily distinguished that decision from the case at Har. Yet, 
if the question now presented were merely one of interpretation 
of the written agreement, while an implied promise by the respond­
ent to pay the sum of $100 to the appcllnnt ns the consideration 
for which the latter undertook to keep his offer of sale open from 
December 8, 1917, to May 1, 1918, may be found in it, I 
should think it also clear that actual payment of that sum was 
thereby made a condition precedent to the instrument becoming 
effective as an option. Nor do I find in the terms in which it is 
couched any latent ambiguity in this respect such as might justify 
resort to evidence of conduct or negotiations to aid in construction. 
I cannot assent to the contention that the facts that the agree­
ment is under seal, and that it contains a recital of the payment 
of the sum of $100 are conclusive in the appellant’s favour. Neither 
can I regard that sum as merely a nominal consideration.

But,asBramwell,B.,said in ll'/ntev. Hceton (1861),7H.&N.42, 
atp. 50,158 E.R. 385 at p. 389, “that which was at one time a con­
dition precedent (may) by my own conduct become no condition pre­
cedent. . . . The performance of an act may be at one time a con­
dition precedent and not at another.” The reasonable inference from 
the circumstances immediately following the execution of the agree­
ment and the subsequent letters of the respondent—unless we
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_ are to attribute to him bad faith in writing them amount inn
8. C. almost to dishonesty—seems to lie that, without relinquishing

Davidson his right to insist u)x>n actual prepayment of the $1011 he volun- 
Nokatkant tari|y fotohore from doing so and made it apparent that he was 

— satisfied to rely upon the undertaking or liability of the appellant 
to pay that sum either as part of the $5,000 payable on May 1, 
or before the time for making that payment should expire. Parol 
evidence of the facts warranting this inference is admissible since 
it does not amount to such a variation of the terms of the contract 
that verbal proof of it would offend either against the rule in 
regard to contracts reduced to writing or the Statute of Frauds. 
It does not involve the substitution of a promise to pay for actu il 
payment as the consideration. Such a case would present great 
difficulty: Vezey v. Rashkigh, [1904] 1 Ch. 634. It is merely a 
withholding by the respondent of the exercise of his right to insist 
uixm the performance at the date thereby fixed of a promise to 
pay stipulated in the written contract, Tyers v. Rosedak & Ferry- 
hill Iron Co. (1873), L.R. 8 Ex. 305, at 319, per Martin, B., and 
(1875), L.R. 10 Ex. 195—a substituted mode of performance 
assented to without release of the original obligation. The 
Leather Cloth Co. v. Hieronimus (1875), 10 Q.B. 140, 146; Plevins 
v. Downing (1876), 1 C.P.D. 220. The principle taken from 
Lord Cairns' judgment in Hughes v. The Directors of The Metro­
politan R. Co. (1877), 2 App. Cas. 439, 447, as applied in Bruner v. 
Moore, [1904] 1 Ch. 305, at p. 312, may perhaps also be invoked. 
That the appellant assumed liability to pay the $100 is, I think, 
sufficiently evidenced by his execution of the agreement which 
would otherwise seem to have been purposeless. I incline to the 
view that there was a binding option, if not from the execution 
of the instrument, from March 14, or, at all events, from the date 
of the tender in April.

In any event, however, the document of December 8, 1917. 
may, in my opinion, be regarded as an offer to sell a one-half 
interest in the lands in question upon the terms therein stated. 
There was never any express revocation of that offer and nothing 
had transpired which would imply a revocation before the appellant 
intimated his intention to accept and tendered the amount which 
would be due to the respondent on May 1, including the $100 
and interest thereon.
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Resale of the land was contemplated by the parties. Resale 
at a profit was the chief object of the venture. The sales made 
by Norstrant did not imply a revocation of his offer to sell to 
Davidson an undivided one-lialf interest in his purchase from 
the Calgary Colonisation Co. Knowledge of those sales by 
Davidson, therefore, would not amount to notice* of revocation 
of that offer such as would preclude an effective acceptance of 
it. Moreover, Davidson was in fact unaware of Norstrant’s 
sales when he sent the letter of March 14, 1918, intimating his 
intention to carry out the agreement. No other net or revocation 
is suggested. Davidson might liavc some recourse in damages 
against Norstrant if he exceeded his authority and his sales wore 
unsatisfactory. Hut he can in any event hold Norstrant account­
able for his share of their proceeds.

Assuming in favour of Norstrant that the prepayment of the 
sum of $10(1 remained a condition precedent to the document 
liceoming binding us an option and tImt it was therefore* oix*n 
to him at any time before acceptance of the offer to sell to have 
withdrawn it, communication of such a withdrawal to the appellant 
was necessary in order to terminate his right of acceptance and 
preclude him by exercising it from converting the offer into a 
firm contract of sale.

While the delay in Davidson’s acceptance might, apart from 
the special circumstances, have been so unreasonable as to render 
it inefficacious, the evidence here shews that such delay as was 
required to enable the ap]x*llant at his convenience in the early 
spring to interview the members of the firm of Heiseker and 
Davidson at Minneapolis was contemplated and provided for. 
Davidson communicated the result of that interview to the 
respondent by his letter of March 14, written promptly on his 
return from the trip on which it took place, and informed him 
of his intention to take up the option and liecome the purchaser 
of a one-half interest in the lands. He formally accepted Nor­
strant's offer and tendered all the money due on May 1, by his 
letter of April 23, receipt of which in due course has lx*cn proved.

I would, for these reasons, with great respect, allow this apjieal 
and restore the judgment of the trial Judge, sulistituting however 
for the reference to assess damages directed by him an order for 
an accounting as indicated by Beck, J.

CAN.

8. C.

Davidson
v.

Nobstkant.

Anglin,*J.



398

CAN.

8. C.

Davidson

Norstrant.

Mignault, J.

Dominion Law Reports. [57 D.L.R.

Mignault, J. (dissenting):—That this ease presents some 
features of considerable difficulty is shewn by the division of 
opinion in the Courts below. And the rescindent, who lost in 
the first Court but succeeded in tbe Appellate Division, 51 D.L.R. 
205, 15 Alta. L.R. 252, Harvey, C.J., dissenting, relies on legal 
principles of an elementary character, the great difficulty not being 
as to the principles themselves but rather on the question whet her 
a proper case lias lieen made out for their application.

The agreement signed by the jiarties on December 8, 11)17. 
gave rise to this litigation. This agreement, in so far as it is 
material to the present controversy, states that in consideration 
for the sum of $100 “now” paid by the ajijiellant to the respondent, 
the receipt of which is acknowledged, the rescindent agrees with 
the appellant to sell and assign to him, on or liefore May 1, WIN, 
one undivided half share or interest in certain farm land which 
the resjiondent purchased on the same day from the Calgary 
Colonisation Co., subject to the covenants and conditions con­
tained in the agreement of sale from the latter company to the 
respondent, for the price of $5,000 on which was to be credited 
the said sum of $100 with interest at 0% per annum from Decem­
ber 4, 1917, and an undivided one-half share or interest in all 
necessary equipment purchased by the respondent for the operation 
of the farm prior to May 1, 1918, for a price equivalent to one- 
half of the actual cash paid for the same by the respondent, subject 
to the payment of any unpaid purchase money remaining against 
the same, together with a sum equivalent to one-half the cash 
paid by the respondent prior to May 1, 1918, in the cultivation 
of the said lands, together also with one-half the actual cash cost 
of any necessary buildings erected by the respondent on the said 
lands prior to the above date. In the event of the apjiellant 
availing himself of the respondent's agreement, certain stipulations 
were made as to the fanning operations to be carried on by the 
respondent which are not material to the present enquiry. The 
document witnessing the contract was made under seal and was 
signed by both parties.

Although by this instrument the respondent acknowledged 
receipt of $100 stated to be the consideration of the agreement, 
it is common ground that this sum was not paid nor was it even 
demanded by the resjiondent. The reason the apjiellant desired



57 D.LJL1 Dominion Law Reports. 399

to obtain an agreement in this form, was that one Davidson, then 
deceased, and one of whose executors the appellant was, had 
had an equitable interest in the property, and the appellant 
very properly did not wish to enter into the venture liefore con­
sulting his co-executors, which he exjiected would require some 
time. He went to Minneajxjli* with this object in view, and after 
his return he wrote, on March 14, 1918, to the respondent inform­
ing him that he had obtained the consent of his co-executors and 
asking the respondent if he desired that he should send him a 
cheque to Rockyford or place the money to his credit in a bank in 
Calgary. On March 19, the appellant sent the respondent his 
cheque for $5,066.16, being the half of the cash payment made by 
the latter to the Calgary Colonization Co. with interest at 7% 
from January 10. The respondent answered on March 23, 
acknowledging receipt of the letter of March 14, stating however 
that he had plenty of cash on hand. On April 19, the respondent 
wrote to the appellant returning the cheque for $5,066.16, saying 
that he did not need the money then as he had to pay interest 
on the money which he had borrowed when the deed was made, 
and the appellant's money would only lie idle in his hands. The 
appellant wrote again, on April 23, insisting on the resjiondent's 
acceptance of the half of the cash payment made by him, notifying 
him that he accepted the offer contained in the agreement of 
December 8, and enclosing a marked cheque for $5,100.71, lieing 
the $5,000 with interest from December 4. This cheque the 
icspondent returned without assigning any reason on April 25.

When this action was taken by the appellant, the respondent 
contested it, denying the tender of $5,100.71 and any notification 
of acceptance by the apjiellant of the offer contained in the agree­
ment of December 8. It was only at the trial that the respondent 
amended his statement of defence by setting up total failure of 
the consideration mentioned in the agreement.

It is on this plea of failure of consideration that the Appellate 
Division dismissed the appellant’s action, 51 D.L.R. 205, 15 
Alta. L.R. 252.

Reliance was placed in the Appellate Division on the decision 
of this Court in Cushing v. Knight, 6 D.L.R. 820, 46 Can. S.C.R. 
555, but it seems to me that the fact that in that case a demand 
was made for the money consideration, which had not been paid 
although its receipt was acknowledged in the agreement, with
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notification that if it were not paid within 4 days, the contract 
would l*- treated as rescinded—sufficiently distinguishes Cushing 
v. Knight from the present case where no such demand was made.

Some discussion took place at Bar and in the Courts la-low 
on the question whether the $100 mentioned as consideration 
could be regarded as a purely nominal consideration, the more so 
as the agreement was under seal and therefore, it was contended, 
would stand without consideration. Independently of the ques­
tion whether the sealing of the agreement rendered it enforceable 
without consideration, I have not been able to satisfy myself that 
failure of consideration, where a valuable consideration is requisite 
for the existence of a contract, can be met by saying that the 
consideration mentioned in the contract is a merely nominal one 
and can therefore be disregarded. For this would be equivalent 
to holding that although consideration is required, no consideration 
at all is necessary. In other words, if this contention is sound, 
where the parties mention a merely nominal consideration, instead 
of a substantial one, the contract would stand without payment 
of this consideration, and, if so, it would be valid without any 
consideration. If the sum mentioned as consideration lie so 
insignificant that it can lie disregarded, then there is no con­
sideration whatever. I may add that even were it open to the 
appellant to urge that a nominal consideration can lie disregarded, 
here the sum of $100 appears sufficiently substantial, the more so 
as it was to be credited on the purchase price, to prevent us from 
holding that it was in any way purely nominal.

Nor is it any answer to say that the agreement being under 
seal no consideration at all is necessary, for the agreement itself 
states that it was entered into in consideration of the then and 
there payment of $100, and if this sum was not paid, the scaling 
of the agreement would not protect it from the total failure of the 
consideration it expressly mentions.

Coming now to the olyection that the sum of $100 was not 
paid and therefore that the agreement sued on is void for want of 
consideration, I think it must be conceded, on the construction 
of the agreement, that the payment of this sum was a condition 
precedent to the existence of any contract or option between the 
parties. It it said that the respondent waived this stipulation
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as to the mode or time of performance, but I have liecn unable to 
find any evidence of such waiver. It is true that when the appel­
lant sought to tender the sum which had to lie paid liefore May 1, 
the respondent alleged that he was not then in need of money to 
carry out his purchase from the Calgary Colonization Co. But 
while the respondent may have thought that he was liound by 
the agreement, still the fact remains that he could not lie liound 
unless the money consideration mentioned in the deed was puicl. 
I cannot see my way to find in the agreement loth an option con­
tract conditioned on the prepayment of the consideration and, if 
the consideration failed, an offer open to acceptance so long us it 
was not withdrawn. The agreement is either an option contract 
binding on the resjKmdcnt from its date, or it is no contract at all, 
certainly not a mere offer which the ap|iellant could accept liefore 
May 1, 1918, provided the offer had not been withdrawn liefore 
that date. The intention clearly was that the respondent should 
be Ixmnd until May 1, to sell a half share of the property to the 
apjiellant, if he accepted the option, but the resjiondent could not 
lie so bound unless the money consideration mentioned in the 
deed was paid, for the granting of the option to purchase was 
based on this payment. The answers made by the respondent 
to the appellant’s letter are consistent with the fart, which I think 
probable, that, not having, as he swore, a copy of the agreement, 
he was unaware of the existence of the clause requiring the prepay­
ment of the $100, and the appellant himself says that he read over 
the contract without noticing this clause. But then if the respond­
ent was without such knowledge, it certainly cannot be said that 
he waived this stipulation. The position in fine appears to me to 
he this. The appellant sues on this agreement and must therefore 
shew that he fulfilled the condition subject to which it was entered 
into. This he has not done and he has consequently not made 
out a case entitling him to succeed.

I would therefore dismiss the appeal with costs.
Appeal allowed.
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British Columbia Court of Appeal, Macdonald, C.J.A., Martin, Galliher 
Me Phillips and Eberts, JJ.A. March 1, I9tl.

Mines and minerals (I A—7a)—Placer mine claim—Hydraulic Lease- 
Order in Council—Abandonment of claim—Relocation— 
Rights of parties

A placer mining claim which had been granted and was in good stand­
ing at the time Hydraulic Lease No. 18 was granted, and which was kept 
in good standing for some time after the granting of the said lease, and 
which is in the immediate vicinity of other placer mining claims which 
are being profitably oj>erated, is expressly excluded from the ground 
covered by the said hydraulic lease, by the Order in Council of August 
25, 1900. The subsequent reversion of the claim to the Crown does not 
change its location, and it becomes vacant Dominion land op< n for 
location under the Placer Mining Act, R.8.C. 1906, ch. 64.

[Smith v. Canadian Klondike Mining Co. (1911), 19 YV.L.R. l, fol­
lowed; lie A plication of Anna A. Boyle (1920), 52 D.L.R. 651, affirmed.]

Appeal from the judgment of Macaulay, J. (1920), 52 D.L.R. 
651, of the Territorial Court of the Yukon Territory, directed 
to the appellant, the Mining Recorder of the Dawson Mining 
District, Yukon Territory, commanding him to accept the applica­
tion of the respondent for a grant of ('reek Placer Mining Claim 
No. 3 on Crofton Gulch in the Dawson Mining District in accord­
ance with the Yukon Placer Mining Act. Affirmed.

E. P. Datais, K.C., for appellant.
J. H. Pattullo, K.C., for respondent.
Macdonald, C.J.A.:—This appeal, in my opinion, is governed 

by the decision of the Supreme Court of Canada in Canadian 
Klondyke Mining Co. v. Smith. The appeal should therefore lie 
dismissed.

Martin, J.A., would dismiss the appeal.
Galliher, J.A.:—Notwithstanding the able argument of Mr. 

Davis I am unable to distinguish the present case in principle from 
Smith v. The Canadian Klondyke Mining Company, reported first 
in (1910) *16 W.L.R. 196, in appeal, (1911), 19 W.L.R. 1.

Appeal was then taken to the Supreme Court of Camilla ami 
although the ease was not reported we have been furnished with 
copies of the reasons for judgment in that Court. This ease is of 
course binding on us.

Mr. Davis seeks to distinguish that case on the ground that 
there the ground was recorded as a quartz claim and an interest 
in land was acquired by the locator under the statute while here 
it was the grant of a right only and not an interest in land. That 
point was not dealt with by the Supreme Court. The Supreme
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Court was unanimous in its decision and two of the Judges, Duff 
and Anglin, JJ., based their decision on the ground that the 
incorporation of the regulation of August 25, 1900, excluded all 
areas previously granted from the limits of the land demised 
notwithstanding that the areas as defined in the hydraulic lease 
embraced the same lands.

I would dismiss the appeal.
McPhillips, J.A. (dissenting):—This appeal is from the 

judgment of Macaulay, J., of the Territorial Court of the Yukon 
Territory; 52 D.L.R. 651, directed to the ap|X‘llant, the Mining 
Recorder for the Dawson Mining District, Yukon Territory, 
commanding him to accept the application of the respondent 
for a grant of Creek Placer Mining Claim No. 3 on Crofton Gulch 
in the Dawson Mining District in accordance with the Yukon 
Placer Mining Act, R.S.C. 1906, ch. 64.

The appellant had refused to issue the grant, contending that 
Crofton Gulch was within the limits of Hydraulic Lease No. 18 
and was land lawfully occupied for placer mining purjioses as 
descrilied in sec. 17 of the Yukon Placer Mining Act. The 
Hydraulic Incase No. 18 is in the form of an indenture of lease 
dated November 5, 1900, made between Her Majesty Queen 
Victoria, represented by the Minister of Interior of Canada, as 
lessor, and one Boyle as lessee, whereby a certain tract of land in 
the valley of the Klondykc River was leased for a period of 20 
years from the said November 5, 1900, to lie worked by hydraulic 
or other mining process, lieing an exclusive right of taking and 
extracting all royal or precious metals, there being the right of 
renewal for a second term of 20 years. . The lease is
stated to be a demise of the lands and the lands are descrilied by 
metes and 1 rounds; the lease in terms is stated to lie subject to 
certain exceptions, restrictions, provisoes and conditions, i.e., 
inler alia, to the rights or claims only of all jiersons who may have 
acquired the same under the regulations of any order of the 
Govemor-General-in-Council up to the date of the lease. Now, 
it is to be observed that the exemptions and reservations would 
appear to be confined to the existing conditions at the time of the 
execution and delivery of the lease and the lease was authorised 
by an order of the Govemor-General-in-Council. There is a 
specific provision that if it should be that the demised premises
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*’ c‘ include any location demised to any other person under the
C. A. regulations of any order of the Govemor-General-in-Counci 1. the
Boyle application first recorded should have priority and a general 

Sequin c*auap that the demise is subject to all other regulations set forth 
— in the Order in Council of Decemlier 3, 1898, as amended by 

McPtuUii». J-A. sutIWqUf,nt Orders in Council.
It would appear that at the time of the execution and delivery 

of the lease, there was an existent placer mining claim within the 
area demised covering the same area that the respondent made 
application for on March 9, 1920, but it had lapsed and the 
respondent’s application was for that area—being for a grant of— 
Creek Placer Mining Claim No. 3 on Crofton Gulch. The answer 
of the appellant to the respondent was that the desired area was 
within the limits of Hydraulic Lease No. 18, commonly known as 
the Boyle concession, and was not open for location as a placer 
mining claim. Creek Placer Mining Claim No. 3 on Crofton 
Gulch would appear to have been at a time anterior to the lease, 
via., on February 17,1899, held by one Patton under the provisions 
of the regulations governing placer mining as approved by order 
of the Govemor-General-in-Council of January 18, 1898, and as 
amended by subsequent Orders in Council, and that the claim 
was in good standing until February 17, 1902, when the claim 
lapsed.

It would appear that the area in question in this action, viz., 
Creek Placer Claim No. 3, Crofton Gulch, after its lapse on 
February 17, 1902, was never deemed to have liecome vacant 
Dominion lands and open for record, but ever since that date 
in the Dawson Mining District, Yukon Territory, the area was 
deemed to be and treated as lieing included in the demise covered 
by Hydraulic Lease No. 18 and at least two applications for 
record were refused on that ground, one in March, 1902, and one 
in May, 1913, and of course as well, the application of the respond­
ent was refused upon the same ground. That is, for 18 years the 
area has been considered to be comprised in the description and 
within the limits of Hydraulic Lease No. 18, which in fact always 
was the case according to the metes and bounds description as 
contained in the lease. Hydraulic Lease No. 18, by assignment, 
is now the property of the Canadian Klondyke Mining Co., Ltd.; 
it was first assigned by Boyle the lessee, to one McGiverin, and
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by subsequent assignments Uranic, on June 26, 1913, the property 
of the company. The files of the comjiany relative to the lease 
shew the following eorresimndenee relative to existent and out­
standing claims within the area comprised in the lease from 
McGiverin (to whom as we have seen the lease had l>een assigned) 
to the Minister of the Interior of Canada and the answer thereto 
from P. G. Keyes, secretary to the Minister of the Interior:—

Ottawa, Canada, November 22nd, 1900.
To the Honourable,

The Minister of the Interior,
Ottawa, Ont.

Sir:
Regarding any placer mining claims existing within the limits of the area 

leased for hydraulic puritoses, on record in the Timber and Mines Branch of 
the Interior Department as Lease No. 18, File No. 55466, I lieg to state that 
while the intention is clearly apparent that when abandoned these claims are 
to revert to and become a part of the leasehold, it appears to be necessary 
that the lessee should have a letter from your Department to this effect.

Will you kindly look into this matter at your earliest convenience and 
have a letter issued to me covering this |K»int.

I have the honour to be, sir,
Your obedient servant,

H. B. McGiverin.
File 55466 T. & M.

Department of the Interior
Ottawa, 12th December, 1900.

Sir:
I beg to acknowledge the receipt of your letter of the 22nd ultimo, 

addressed to the Minister of the Interior, with respect to Hydraulic Mining 
Lease No. 18, issued in favour of Mr. Joseph W. Boyle, of Dawson, of a tract 
of land situated on the Klondike River, in the Yukon Territory, and in reply 
to inform you that all placer mining claims w ithin the boundaries of the above 
leasehold for which entry was in force at the date of the lease, but which may 
be abandoned or forfeited for any cause, will at any time during the currency 
of the lease revert to the lessee.

Your obedient servant,
P. G. Keyes,

Secretary.
H. B. McGiverin, Esq.,

Barrister, &c.,
Ottawa, Ont.

That on 19th March, 1920, I received from H. H. Rowatt, Controller 
Mining Lands and Yukon Branch, Department of the Interior, Ottawa, a 
telegram, of which the following is a copy:

Ottawa, Ont., Mch. 18-1920.
Andrew Baird, Dawson.

Department letter twelfth Dec. nineteen hundred to McGiverin written 
under instructions Deputy Minister re placer claims in Boyle Concessions

B.C.

cTÂ.
Botlz

V.
Seguin.

McPbillipe, JA.
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Hydraulic Lease Eighteen in good standing when lease issued states if such 
claims are abandoned or forfeited during currency of lease they revert to 
Lessee stop Assignment thislease Boyle to McGiverin registered seventeenth 
November nineteen Hundred.

H. H. Kowatt.
In accordance with the practice of the Department of the 

Interior at Ottawa, a copy of the letter of Deeemlter 12, 1900, 
from Keyes, the secretary to the Minister, above set forth, was 
sent to the Gold Commissioner’s office at Dawson and in further 
pursuance to practice it was stamped, “Department of the 
Interior " and liears the date of its receipt and that date as stamped, 
is January 8, 1001, and it has been on file in the Administration 
Building at Dawson ever since.

Further, the Gold Commissioner as well as the Mining Recorder 
refused to issue grants for placer mining to any persons locating 
ground for placer mining purjioses within the limits of the premises 
described as Hydraulic Ix-ase No. 18. It would also appear that 
the company or its predecessors in title of the said Hydraulic 
Lease No. 18, have been in occupation of the tract of land comprised 
in the lease since Novemlier 5, 1900, the date of the lease, and that 
in 1907 and in each year since 1907, the lessees made expenditure 
in excess of *5,000 in actual money operations in compliance with 
the terms of the lease, and the Hydraulic Mining Regulations, 
and the rentals have been duly paid, aggregating a very- large 
outlay, and work of great magnitude has been done upon the 
faith of the lease and the assurances given by the Crown.

The application as made by the respondent is not only inclusive 
of Creek Placer Mining Claim No. 3, Crofton Gulch, but also 
include Creek Placer Mining Claim No. 4, which lapsed in the 
year 1901, and the trial Judge in his reasons for judgment. 1ms 
held that by reason of the lapse of these claims the ground covered 
by them reverted to the Crown and held against the contention 
of the appellant made in the Court below, and as well submitted 
here, that the ground applied for by the respondent was not 
occupied ground but ground open to location under the provisions 
rf sec. 17 of the Placer Mining Act, R.S.C. 1906, ch. 64, notwith­
standing that it is ground within the limits and boundaries of 
Hydraulic Lease No. 18. The trial Judge held that the applicant, 
the respondent in the appeal, had no statut to attack the Hydraulic 
Lease No. 18 if the Canadian Klondyke Mining Co. was in posses-
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sion of the ground eovered by Creek Claim No. 3, Crofton Gulch, 
with the consent of the Crown, or if the ground was lawfully 
occupied for placer mining purposes, the applicant must fail, and 
that in any case the applicant to contest the lease would have to 
have the aid and interjiosition of the Attorney-General, and as 
to this latter requirement, the Attorney-General is not a party 
to these proceedings. The trial Judge in his reasons for judgment 
called particular attention to the following:—

The said Hydraulic Lease No. 18 contains many provisoes, exceptions, 
conditions and prohibitions, and among them is the following: “Provided 
also that this demise is subject to all other regulations contained and set forth 
in the said Order in Council of the third day of December, A.D. 1898, as 
amended by subsequent Orders in Council, as fully and effectually to all 
intents and purposes as if they were set forth in these presents."

And when we turn to the amendments made in the said regulations by 
an Order in Council of the 251 h of August, 1900, we find the following pro­
hibition:

"No application for a lease for hydraulic mining puqioaes, however, 
shall be entertained for any tract which includes within its boundaries any 
placer, quarts or other mining claim acquired under the regulations in that 
hehalf, or in the immediate vicinity of which placer, quarts or other mining 
claims have been discovered and are being profitably operated, and also that 
the Gold Commissioner shall, in addition to furnishing the reports above 
referred to, be required to furnish a certificate that the location applied for 
doea not contain any such placer, quarts or other mining claim, nor have any 
each claims been granted in the immediate vicinity of such location."

It was pressed strongly in the Court below, 52 D.L.R. 651, 
as well as at this Bar, by counsel for the applicant, the respondent 
in the appeal, that the decision in Smith v. Canadian Klondyke 
Mining Co., 19 W.L.R. 1, was absolutely determinative of the 
question requiring consideration, in that upon appeal to the 
Supreme Court of Canada the judgment of the Court en banc 
of the Territorial Court of the Yukon Territory was affirmed 
(the judgment of the Supreme Court of Canada has never Itecn 
reported), and that the ground covered by Placer Claim No. 3, 
Crofton Gulch, was excluded from the ground covered by the 
lease by the terms of the lease itself, and that the ground was 
therefore vacant Dominion lands open for location consequent 
upon the lapse of the claims although subsequent to the grant 
of the lease, the same having lapsed, as we have seen, in the year? 
1901 and 1902, the lease having issued in the year 1900.

It would appear upon perusal of the judgments of Idington,
27—57 D.L.B.
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Duff and Anglin, JJ., that thorp is language capable of it being 
concluded that areas covered by other claims existent at the date 
of Hydraulic Lease No. 18, although within the boundaries of 
the demise, were absolutely and physically withdrawn areas, 
excluded areas and that the lease would lie in no way operative 
as to such areas. Yet it was not necessary to so hold to decide 
the ease. The situation clearly upon the facts differs altogether 
from the facts of the present case, and were the facts the same in 
the present case, the Smith ease would unquestionably support 
the judgment of the Judge in the Court below and tie decisive 
of this appeal and require its dismissal, as admittedly if the arcus 
of the existent claims at the time of the making of the lease were 
still in good standing, it would lie idle to contend that the lease was 
operative or affected such areas. If however the claims lapsed 
at any time within the term of the lease, then it is contended tlie 
areas would fall to the lessee and that is the contention advanced 
by the appellant upon this appeal, and in my opinion there is 
merit in the contention. Further, and with great respect, to the 
Supreme Court of Canada, I venture to interpret the judgment 
of the Court as not laying down any principle of decision that 
would extend beyond the facts of the case then before it, and the 
facts are not the facts we have before us in this appeal. Here 
we have a very different situation ; the existent claims at the time 
of the granting of the lease have lapsed and have lieen non-existent 
for nearly 20 years. Is it reasonable to suppose that it ever was 
the intention of the Crown, that isolated placer claim areas falling 
in in this way and within the boundaries of hydraulic leases later 
granted, should lie deemed to lie areas unaffected by those leases? 
In my opinion with this different state of facts presented the 
whole situation changes and that occurs which was in the con­
templation of the Crown—the lessees under the Hydraulic Lease 
No. 18 became the lessees as well of the lapsed areas—in short, 
Hydraulic Lease No. 18 was in its legal effect operative as to I lie 
whole area comprised in the description, save that as to any 
existent claims at the time of the demise the lease was subject to 
those prior claims. As a matter of conveyancing this is a well 
known and well understood position, and I cannot see anything 
in the facts nor in the law as applied to the facts which inhibits 
one from coming to this conclusion which to me seems to be the



57 DXJt.) Dominion Law Reports. 409

manifest and right conclusion. I only come to this conclusion **' 
after the most anxious consideration, especially in view of the C. A. 
decision in the Smith case, which of course is absolutely binding Boyle 
U|Kin this Court, if it can lie said to have determined the point seouin 
this Court has now to pass upon. I may say though that the -—
present case is very' different, and I hesitate to apply the decision McPh,ll,|,•' , A 
and say that it is determinative of this appeal. Unquestionably 
the appeal would be idle if the facts were the same as in the Smith 
case. But they are radically different, the existent claims at the 
time of the demise lapsed within 2 years of the issuance of 
Hydraulic Lease No. 18, as against the continued existence of 
the quartz claim in the Smith case, and that Iming the situation,
1 cannot bring myself to the In-lief that the Smith case, decided 
upon an entirely different state of facts, can l>e said to be con­
clusive in this appeal. At this stage I would refer to what lord 
Dunedin said in Davidson & Co. v. M’Robb, [1918] A.C. 304, 
at p. 322:—

I now turn to the point of whether I am bound to take the view which 
I |)ersonally do not hold in respect of decisions of this House. My Lords, I 
apprehend that the dicta of noble Lords in this House, while always of great 
weight, are not binding authority and to be accepted against one’s own 
individual opinion, unless they can be shewn to express a legal proposition 
which is a necessary step to the judgment which the House pronounces in 
the case. Now, the dicta I have quoted were not as dicta agreed to by Lords 
Macnaghten and Mersey.

I would also refer to what the Lord Chancellor (Earl of Hals- 
bury) said in Quinn v. Leathern, [1901] A.C. 495, at p. 506:—

Now, before discussing the case of Allen v. Flood, etc., [1898] A.C. 1, and 
what was decided therein, there are two observations of a general character 
which I wish to make; and one is to repeat what I have very often said before— 
that every judgment must be read as applicable to the particular facts proved 
or assumed to be proved, since the gen rality of the expressions which may be 
found there are not intended to be expositions of the whole law, but governed 
and qualified by the particular facts of the case in which such expressions are 
to be found. The other is that a case is only an authority for what it actually 
decides. I entirely deny that it can be quoted for a proposition that may seem 
to follow logically from it. Such a mode of reasoning assumes that the law is 
necessarily a logical code, whereas every lawyer must acknowledge that the 
law is not always logical at all. My Lords, I think the application of these 
two propositions renders the decision of this case perfectly plain, notwith­
standing the decision in the case of Allen v. Flood.

With unfeigned respect to the Supreme Court of Canada and 
absolute loyalty to the undoubted position of that Court’s judg­
ments, and their binding effect upon this Court, I have ventured,
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possibly wrongly, to hold the opinion that the Smith ease is not 
determinative of this appeal.

It is to lie noted that a placer holding is from year to year, and 
each year is a new grant, and unquestionably when the placer 
holding lapsed the area covered liecame the property of the Crown 
and Hydraulic Lease No. 18 is from the Crown. See Nelson ,t- 
Fort Sheppard H. Co. v. Jerry et al. (1897), 1 M.M.C. 161, 
McCreight, J., at pp. 178, 179, 180, also see The Queen v. Demers 
(1894), 22 Can. S.C.R. 482, at p. 486. It cannot lie said that the 
lease contains any apt words of exception of placer mining claims, 
at least not where same have lapsed. See Pearce v. Watts (1875), 
L.R. 20 Eq. 492. An insuperable barrier, in my opinion, in any 
case stands in the way of the respondent in this appeal. Shortly, 
the position is this: Hydraulic Lease No. 18 admittedly in terms 
covers the area in question in this appeal and for which the 
respondent is the applicant and the lease in the way is a lease from 
the Crown, of admittedly Crown lands. In the face of this and 
without the intervention of the Crown, how can any claim lie 
advanced or given effect to, even if it were conceded that the 
lease transcends the statute? That is, the respondent cannot lie 
accorded any rights which would interfere with the lessees’ posses­
sion. In Osborne v. Morgan et of. (1888), 13 App. Cas. 227, Lord 
Watson, at pp. 236-237, says:—

Lands let by the Crown for gold mining purposes, whether before or after 
the proclamation of a gold-field, are not Crown lands within the meaning nf 
the Act of 1874, and against these sec. 9 gives no right whatever to the holder 
of a miner's license. That is hardly disputed by the appellants, but they 
contend that the provisions of sec. 9 give them a title to try the validity of 
leases bearing to be granted by the Governor in terms of the statute, in a 
question with the lessees, and in the absence of the Crown, with the view of 
restoring the areas let to the category of Crown lands. It appears to their 
Lordships that the Act does not, expressly or by necessary implication, confer 
any such right. It is, in their opinion, sufficient to exclude the holder of a 
miner’s right that the land is de facto occupied in virtue of a lease granted and 
recognised by the Crown. Their Lordships do not doubt that, in cases where 
reasonable grounds can Le shewn for interfering with the lessee's possession, 
the Crown will lend its assistance in terminating the lease, and that it will 
refuse its aid to any attempt to disturb his possession merely for the purisme 
of giving the holders of miners’ rights the benefit of hie outlay and operations.

Also see Quesnel Forks Gold Mining Co. v. Ward etc. (1918), 42 
D.L.R. 476; 50 D.L.R. 1, [1920] A.C. 222.

It is clear in my opinion that Hydraulic Lease No. 18 could
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only be said to 1m? subject to the existing mining locations at the 
time of the issuance of the lease and that the respondent cannot 
he admitted after the lapse of nearly 20 years of any outstanding 
claims at the time of the demise, come in against this lease from 
the Crown and be accorded a placer claim from and out of the 
area admittedly described in the lease; North Pacific Lumber Co. 
v. Sayward (1918), 25 B.C.R. 322. To summarise my view the 
area occupied by existing mining locations at the time of the 
granting of Hydraulic Mining I>‘ase No. 18, was not physically 
excluded and set apart ; the whole intention and effect of the lease* 
was to merely make the same subject to any then existing mining 
locations, t.e., subject to all prior mining locations, but when they 
lapsed unquestionably the lease would have complete operation 
over the area as the description by metes and bounds fully covers 
the lapsed area.

In Duke of Sutherland v. Heathcote, [1892] 1 Ch. 475, Lindley, 
L.J., at p. 483, said:—

A right to work mines is something more than a mere license: it is a 
profit â prendre, an incor|>oreal hereditament lying in grant. The distinction 
between a license and a profit â prendre was |x>inted out in Wickham v. Hawker 
(1840), 7 M. & W. 63,1151 E.R. 679], a leading case on rights of 8|rorting.

Counpel for the appellant contended that the reservation clause ought 
to be construed as an exception of the mines and minerals. But this, we think, 
would be to violate well-settled rules of conveyancing. The words used are 
not apt for the purpose. No conveyancer intending to except mines and 
minerals from a conveyance of lands would express his intention by reserving 
a liberty to get minerals. If, indeed, it were plain from recitals or other clauses 
in the deed that an exception was intended, possibly effect might be given 
to it. But here there is nothing aliunde to shew what was intended, and the 
intention can only be inferred from the wording of the clause in question.

When the mining locations existing at the time of the lease 
lapsed upon the authority of Rajapakse v. Fernando, [1920] 3 
W.W.R. 218, the lessee under Hydraulic Lease No. 18 lx*came 
entitled to the possession of the lapsed area, it t>cing within the 
description of the lands as described in the lease from the Crown. 
Lord Moulton, in the Rajapakse case, at p. 220, said :—

Their Lordships are of opinion that by the Roman-Dutch law as existing 
in Ceylon, the English doctrine applies that where a grantor has purported to 
grant an interest in land which he did not at the time possess, but subse­
quently acquires, the benefit of his subsequent acquisition goes automatically 
to the benefit of the earlier grantee or as it is usually expressed “feeds the 
estoppel.” When, therefore, on February 22, 1912, Thomas Carry acquired 
from the Government the title to the lands which he had conveyed by the 
deed of December 11, 1909, the benefit of that title accrued to the grantees 
under that deed, t.e., the respondent’s predecessors in title.

B. C.

C. A.

Seguin. 

McPhillipe, JA.
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Finally, in this case we have the unquestioned representations 
made by the Government of Canada by and through the Depart­
ment of the Interior, the letter of the secretary, reading that “all 
placer mining claims within the boundaries of the above leasehold 
for which entry was in force at the date of the least' but which 
may lie abandoned or forfeited for any cause, will at any time 
during the currency of the lease revert to the lessee.'’ In view 
of this something that the lessee was entitled to rely upon, I 
cannot persuade myself that the respondent has any enforceable 
position or can successfully uphold the judgment of the Court 
below. In this connection I would refer to what Lord Davey said 
in Ontario Mining Co. and Att’y-Gen’l for Canada v. Seybold, and 
others, and Att'y-den'l for Ontario, [1903] A.C. 73, at pp. 83-84:—

The learned counsel of the appellants, however, says truly that his 
clients’ titles are prior in date to this agreement, and that they are not bound 
by the admissions made therein by the Dominion Government. Assuming 
this to be so, their Lordships have already expressed their opinion that the 
view of their relative situation in this matter taken by the two Governments 
was the correct view. But it was contended in the Courts below, and at their 
Lordships' Bar was suggested rather than seriously argued, that the Ontario 
Government, the acts and conduct of their officers, had in fact assented to 
and concurre- n the selection of, at any rate, Reserve 38B, notwithstanding 
the recital to the contrary in the agreement. The evidence of the circum­
stances relied on for this purpose was read to their Lordships; but on this point 
they adopt the opinion expressed by the learned Chancellor Boyd that the 
Province cannot be bound by alleged acts of acquiescence on the part of various 
officers of the Departments which are not brought home to or authorised by 
the proper executive or administrative organs of the Provincial Government, 
and arc not manifested by any Order in Council or other authentic testimony. 
They therefore agree with the concurrent finding in the Courts below that no 
such assent as alleged has been proved.

In the present ease there is no doubt about the intention of the 
Crown, the representation made and the assent on the part of the 
Crown, that when the prior mining claims (prior to the lease I 
were abandoned or forfeited, the beneficial property in the area 
covered by them should pass to the lessee and as that did occur 
it would seem to me that the title of the lessee—now the assignee 
from the lessee—is incontestable, certainly incontestable on the 
part of one holding no interest in the area in question whatever, 
and no interposition upon the part of the Crown.

I would, for the foregoing reasons, therefore, allow the appeal.
Eberts, J.A.:—I feel bound to give effect to the decision 

rendered by the Supreme Court of Canada in Smith v. Canadian



57 DXJt.] Dominion Law Reports. 413

Klondyke Mining Co., decided in 1912. This is an unreported 
case but copies of the judgment were furnished the memliers of 
this Court. That case is one which, in my opinion, must govern 
my decision in the present case.

The appeal should he dismissed.
Appeal dismissed.

BREAKEY v. METGERMETTE.
Supreme Court oj Canada, Idington, Duff, Anglin, Brodeur and Mignault, JJ.

December 17, 1910.
Taxes (1 I A—1)—What taxable—Standing timber—Right to cut— 

Immoveable property—Municipal Code (Que.), art. 651— 
Property taxable—Municipal Code arts 16 and 688.

Although standing timber is port of the land on which it stands the 
tncorporeul right to cut such timber is not | arcel of the land, and is 
therefore not “immoveable pro|iertv'' within the meaning of tnc term 
as used in art. 651 of the Municipal Code (Quebec), as defined in para. 
27 of art. 16, and is not therefore “property taxable" in the name of the 
owner or holder of such right under art. 688.

|See application to quash appeal from the judgment of the King's 
bench, to D.L.R. 53, 60 Can. b\C.R. 302.]

Appeal by plaint iff from the judgment of the Court of King's 
Bench (1919), 29 Que. K.B. 309, reversing the judgment of the 
Superior Court in an action to have annulled certain entries on a 
valuation roll which described them as proprietors of the right 
to cut wood on certain lots of land. Reversed.

L. St. Laurent, K.C., for appellant; E. Roy, K.C., for defendant. 
Idington, J. :—This appeal raises the point of whether or not 

the fiossessor of a right to cut standing timber for a term of 30 
years can lie placed on the valuation roll which is the first step 
taken under the Municipal Code of Queliec in the way of imposing 
taxes to be borne by the owner of any land, or part thereof.

The taxes in the rural municipalities of Queliec are borne by 
the owner of the land, or parts thereof.

The right to cut standing timber was at one time, as we held 
in the case of the Laurenlide Paper Co. v. Baptist (1908), 41 
Can. S.C.R. 105, a mere personal right.

No matter whether the right was in perpetuity or merely for 
a term of years, such, by reason of the peculiar angle at which 
lawyers sometimes will look at things and arrive, by what to them 
seems to be a sound process of reasoning, at conclusions that 
determine the quality of the ownership of anything, was the 
ultimate result reached.

B. C.

C. A.
Eb.ru, LA.

CAN.

8. C.

Statement.

Idington, J.
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W hen that case was decided, and for a very long time before 
the view taken in that case, and in which I agreed, no doubt was 
settled law in Quebec.

It might be that the timber growing on tile land was the 
only thing of value thereon or there n or that lould be produced 
thereby; and that the unsophistieawmight b< unable to appre­
ciate the difference lietween the conclusive right to enter and 
cut same as, and when from time to time the possessor of such 
right might sec fit, and by means of the law protect such right 
absolutely; and the absolute legal ownership thereof as part of the 
entile property in the land, Perliaps even the sophisticated were 
at times puiiled to maintain the nature of the subtle distinction 
between the right to cut and carry away, and the absolute owner­
ship of a dismemliercd [>art of the entirety, even though the 
former, at least, had not acquired a universally recognised legal 
designation or definition of it.

I susjiect it was by reason of the results reached in said caw-, 
that shortly after the declaration thereof the common sense of 
the Legislature of the Province saw fit to try and make the legal 
conception of juristic right, so far as legislative power could do 
so, conform with the common sense conception of ownership of 
land, or part therein or thereof or thereout, and accordingly 
enacted 2 Geo. V. 1912 (Que.), ch. 45, amending art. 381 of the 
Civil Code, as follows:—

1. Article 381 of the Civil Code ie amended by inserting, after the wold 
“habitation" in the second line, the words: “the right to cut timber perpel uallx 
or for a limited time.1'

Article 381, thus amended, now reads as follows:—
381. Rights of emphyteusis, of usufruct of immovable things, of use and 

habitation, the right to cut timber peqietually or for a limited time, servitudes, 
and rights of action which tend to obtain possession of an immovable, .-tie 
immovable by reason of the objects to which they are attached.

The fundamental law of the Province as formerly interpreted 
having been thus expressly amended, I respectfully submit that 
this new addition to the list of rights formerly held to be immove­
able though less than the entire ownership thereof, and a new 
definition of what is to lie comprehended within the term "immovi-- 
able" ought to lie observed throughout by the Courts; and at all 
events in dealing with any subject matter falling within the 
term ‘‘immoveable" used in any legislative enactment passed by
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the Quebec legislature after said amendment, that word “immove­
able" should lx- interpreted in light thereof and eonRtrued aeeord- 
ingly, unless there appear in such enactment a clear intention 
that another meaning is to lx- attributed to the word “immoveable."

The new Munieipal (’ode was enacted some five years there­
after, 6 Geo. V. 1916 (Que.), ch. 4, and must, I submit, tie read in 
light thereof.

Article 651 thereof reads as follows:—“All land or immoveable 
property situate in a local municipality, except that mentioned 
in article 693, is taxable property." Surely that is expressly 
within the definition of “immoveable" in the Civil Code as 
amended.

Article 693 contains a lot of exemptions of which this now 
in question is not one.

1 am quite aware that much in the language of the new Muni­
cipal Code remained, as it was in that which it substituted, 
ap|>arently capable of subserving either the purjxise of art. 381 
of the Civil Code, as it stood Indore the amendment, or as it 
stood when amended.

It is, however, in art. 651, just quoted, that the keynote 
of the whole is to lie found so far as assessment or valuation roll 
is concerned, and I submit that said article dominates all else in 
that regard.

It is the amended article of the Code which must also always 
lie applied to the later enactments and deeds or agreements. 
And if the Laurentide case, mpra, or one like thereunto, should 
again hereafter arise, it is the amended article that should, so far 
as relevant, be applied.

We ought not to encourage the following of a metaphysical 
train of thought, bom of other days, to defeat such a plain enact­
ment, clearly intended to set aside for all purposes that which 
had resulted from the adoption by the Courts of that mode of 
reasoning.

The Legislature, moved evidently by a new mode of reasoning 
in relation to every-day affairs of the people concerned, had 
been led -to determine that the antiquated mode, so far as the 
right to cut timber extended, should cease in regard to the meaning 
of the word "immoveable."
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The comprehensive conception and purpose of such an excellent 
fundamental law as the Civil Code should not be lightly set 
aside.

I think, therefore, the appeal fails.
There is another aspect presented by the hearing of this 

case.
There is, as I read the law, no title to land (in the sense in 

which these words are used in sec. 46 (b) of the Supreme Court 
Act defining our jurisdiction) involved herein upon which our 
jurisdiction can rest. At all events, if the right in question is a 
mere personal one, there can be no title to land in question, and 
hence we should dismiss the appeal for want of jurisdiction.

And if, by any process of reasoning, there can be found a title 
to land in question, then, and only then, we have jurisdiction and, 
by adopting that ruling, the appellants are assessable and properly 
placed on the valuation roll.

The appeal, in my opinion, should be dismissed with costs.
Durr, J.:—By art. 688 Mun. Code, municipal taxes imposed 

on land may be collected from the “occupant or other possessor 
of such land as well as the owner thereof or from any subsequent 
purchaser of such land.” By sec. 16, sub-sec. 20, owner is defined 
as meaning “everyone having the ownership or usufruct of taxable 
property or possessing or occupying the same as owner or usu­
fructuary, or occupying Crown lands under an occupation license, 
or a location ticket.” Section 16 provides that the expression so 
defined shall have the “meaning, signification and application'' 
so assigned to it “unless the context . . . declares or indicates 
the contrary.” It is, in my judgment, not permissible to give 
to the word “owner" or “proprietor" in sec. 688 a more extended 
meaning than that derived from the above quoted definition. 
Nothing in the context or in the subject matter indicates an 
intention to employ the word in a mere comprehensive sense. 
These considerations in my opinion dispose of the appeal. Art. 
381 C.C. as amended undoubtedly provides that the appellant's 
droit de coupe de bois is an immoveable but it does not follow I hat 
this right is a usufruct or that it is proprietorship within the 
meaning of these provisions of the Mun. Code. It is not sufficient,
I think, to bring a possible subject of taxation within the sweep 
of these provisions to have a statutory enactment declaring that 
possible subject to be an immoveable.
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Anglin, J.:—Since “the right to cut timber permanently or 
for a limited time” has been declared by art. 381 of the Civil 
Code, as amended by 2 Geo. V. 1912 (Que.), ch. 45, to be “im­
moveable by reason of the object to which it is attached," I 
should have been disposed to regard it as “immoveable pro|>erty” 
within art. 651 of the Mun. Code, and as such “property taxable” 
in the name of the owner or holder of such right, were it not 
for the definition of “immoveable property” in para. 27 of art. 16 
of the latter Code. That definition is as follows :

The words “land" or “immoveable property” mean all lands or parcels 
of land [toute tern ou partie de tern] in a municipality owned or occupied by 
one person, or by several persons jointly, and include the buildings and im­
provements thereon.

It is argued that this definition is merely indicative and not 
restrictive. But the introductory paragraph in art. 16, in my 
opinion, answers that contention. It reads as follows:—

Article 16. The following expressions, terms and words, whenever they 
occur in this Code or in any municipal by-law or other municipal order, have 
the meaning, significance and application respectively assigned to them in 
this article unless the context of the provision declares or indicates the contrary.

The “application” of the term “immoveable property” is 
thereby confined to “all lands or parcels of land (toute terre ou 
partie de terre).” Now, standing limiter is no doubt part of the 
land on which it stands. But the mere right to cut that limiter 
is not. This distinction (I speak with the utmost respect) is, in 
my opinion, disregarded in the judgment of the majority of the 
Judges of the Court of Appeal (1919), 29 Que. K.B. 309. It 
seems to have been assumed, as put by Martin, J., at p. 317, that 
under the right to cut them “property in the trees is vested in 
the buyer before severance of the trees from the soil.”

Ownership of the trees passes, in my opinion, only when they 
are cut and converted into moveables. The incorporeal right 
theretofore vested in the holder of this droit de coupe is not parcel 
(partie) of the land and therefore not “immoveable property” 
within the meaning of that term as used in art. 651 of the Mun. 
Code, although it undoubtedly is so for other purposes.

I would allow the appeal with costs here and in the Court of 
King's Bench and would restore the judgment of the trial Judge.

Brodeur, J.:—This is an action brought by the appellants to 
have annulled entries on a valuation roll which described them as
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proprietor* of the right to cut wood on certain lots of land. The 
lots in question have two valuations, one for the land, which is 
put in the name of the proprietor, the other for the right to cut 
wood, which is put in the name of the appellants.

The corporation defendant in its defence maintain* the validity 
of its roll, and alleges tliat it has the [lower to tax the appellant, 
for their rights to cut wood.

To avoid the coets of enquite, the parties have admitted that 
the plaintiffs are taxpayers in the municipality, that a va'uation 
roll was made, and that the plaintiffs were entered thereon as 
proprietors of the right to rut wood. These admissions are 
followed by a demand for adjudication in the following terms:— 
“La seule question a decider est de savoir si un proprietaire d'un 
droit de coupe de liois pour trente ans de ce jour, peut être [xirté 
au rôle d’évaluation sans être propriétaire du fonds sur le terrain 
privé.”

This question is evidently submitted according to the dis­
positions of art. 509 and following, of the Code of Civil Procedure.

The Superior Court replied to this question in the negative, 
and maintained the action of the appellants, but this judgment 
was reversed by the Court of Appeal, 29 Que. K.B. 309, which 
decided that the proprietor of a right to cut wood is the proprietor 
of an immoveable, anil as such is subject to taxation by the 
municipal authorities, even when he is not the proprietor of the 
land.

We have then to examine if this judgment of the Court of 
Appeal is well founded.

The valuation rolls are n ade under art. 649 and following of the 
Mun. Code. They serve is a basis for the municipal taxes 
(art. 684). They must contain in distinct columns:

(Article 654) (2) The deecripti -n and area of every- immovable in the 
municipality and of every part of an immovable . . . (3) the real value of 
every taxable immovable or pert of an immovable . . . (6) the name and 
surname of the owner of every immovable, or part of immovable if knnan.

In the present ease the valuation roll of the respondent described 
certain lots of land is being the property of different persons, ns 
far as the land is concerned, and the appellants were given as 
proprietors of the right to cut timber on these same lots. There 
is a separate valuation for the land and the right to cut timlier.
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When the taxes are levied the appellants will be ealled on to eon- C*J*' 
tribute for their rights to cut timber. 8. C.

Did the corporation respondent have the right to inscrilie the Breaeey 
appellants on the valuation roll as proprietors of the right to eut metciee- 
timber? mette.

If the appellants were proprietors of the standing timl/cr 1.
itself, I would not hesitate to say yes. In other words, if we 
were in the presence of a right of superficies, the municipal councils 
would have the right to place on the valuation roll the proprietor 
of the land and the proprietor of the right of superficies; for then 
it would lie a question of a lot of land possessed and oeeupied 
partly by the proprietor of the land and partly by the proprietor 
of the surface; and each of these proprietors could lie taxed for 
the part which he occupies. (Art. 16, para. 27, Mun. Code.)

Planiol, vol. 1, 4th ed., 2572, says: “La superficie formant, 
comme le fonds luimeme, une propriété immobilière (Besancon, 
12 dèc. 1864 ; D.65-2-1, et la note) est par suite susceptible d’hypot­
hèque.”

Proudhon, Traité des droits d'usage et du droit de superficie, 
2nd ed., p. 604, says:

La superficie est un immeuble particulière qui, quoique reposant sur le 
wil d'autrui, a cependant son existence propre et indépendante de tout autre 
héritage . . . Et en cela il est d'une nature tout differente de celle du 
droit d’usage qui, comme servitude réelle, ne peut avoir une existence solitaire, 
même civile, séparée du fonds auquel elle est due.

Baudry-Lacantinerie, vol. 5, 2nd ed., No. 341, says: “Le 
supcrficiairc n'a pas un simple droit d’usufruit mais bien un droit 
de propriété.”

Article 378 of the Civil Code tells us that trees aie immoveable 
as long as they hold to the soil by their roots. Then we are 
taught by the following authors that if they lielong to a different 
person from him who has the land they are susceptible of being 
charged with hypothecs, usufruct and servitude. Rolland de 
Villargues, vo. superficie. Aubry & Rau, vol. 2, p. 440. De- 
molombe, vol. 9, no. 483. Kuiier Herman, vo. superficie. Planiol, 
2eme ed., vol. 1er., no. 1182.

The right of surface is not mentioned by name in the Civil 
Code, but it none the less exists, as has been decided in the case 
of tournoyer v. Cournoyer (1911), 18 Rev. de Jur. 194, but we are 
not in the presence of a right of surface.
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In 1908 in a case of Laurentide Paper Co. v. Baptist, 41 ('an. 
8.C.R. p. 105, this Court decided that the right to cut wood 
constituted only a moveable right on the wood when it is cut, 
and that registration of this right could not give to the proprietor 
of the right to eut a preference against the subsequent purchaser 
of the property on which this right to cut is to be exercised.

Tliis judgment evidently incited the legislature to make 
the amendment which we find in the statute of 1912, when art. 
381 of the Civil Code was amended. Art. 381 reads as follows:— 
“Rights of emphyteusis, of usufruct of immoveable things, of 
use and habitation, servitudes, and rights or action which tend to 
obtain |xissession of an immoveable, are immoveable by reason 
of the objects to which they are attached,” and in 1912 was 
added before the word “servitude" the following words: “the 
right to cut timber i>er]>etually or for a limited time.”

If we had to deride the present rase by the dispositions of the 
Civil Code, I should have to say that the right to cut timber is 
an immoveable. Unfortunately for the respondent the definition 
of the word “immoveable" in the Civil Code has not been carried 
into the Mun. Code, and thus recourse must be had to the Man. 
Code to decide the question which is submitted to us. The Mun. 
Code then in its definition of the word “immoveable,” art. Hi, 
para. 27, did not include the right to cut timber. Not all the 
immoveable rights of which the Civil Code speaks are susceptible 
of being taxed, but it is only properties or parts of properties which 
can be taxed.

There are many immoveables designated as such in the Civil 
Code which are not considered immoveables in the Mun. Code. 
Thus servitudes, rights concerning the (rossession of an immove­
able, the capital of constituted rents, the moneys realised by the 
redemption of constituted rents belonging to minors, sums given 
by ascendants to their children in consideration of their marriage 
to be employed in the purchase of real estate, are immoveables 
according to the Civil Code (arts. 381 and 382), but no one 
would pretend that these immoveables could be placed on the 
valuation roll, and would be immoveables under the authority 
of the definition in art. 16, para. 27 of the Mun. Code.

It. is |>ossible that the legislature intended in 1912 to make 
the right to cut timber susceptible to being taxed, but unfortunately
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it did not say so. It is possible that the Hreakeys may be pro­
prietors of a surface right, and in consequence of a part of the 
immoveable. Then that should have been said, but the admission 
grants only that they are proprietors not of the timber itself, 
but of the right to cut.

I would at first have been inclined to send the record track to 
the Superior Court for certain proof, to be made of the nature of 
their rights in the wood, but on reflection I have come to the 
conclusion that it would be better to dispose of the case just as 
the parties presented it before us with their admissions. Besides, 
if the plaintiffs are really proprietors of the trees and if in other 
words their right is a surface right, nothing prevents them from 
submitting this ]*>int to the Courts. I consider that chose jugée 
could not be invoked, for it is not what has been submitted to us 
by the present appeal.

I come then to the conclusion that we should reply in the 
negative to the question which has been put to us by the parties. 
The judgment n quo should be dismissed with costs.

Miunault, J.:—The appellants, who acquired extensive rights 
to cut lumber in the municipality of Metgennette North, complain 
that they have been entered on the valuation roll as subject to 
municipal taxation by reason of these rights, and the question 
between the parties, which will determine the outcome of the 
case, is whether the owner of a right to cut timlier for 30 years 
can be entered on the valuation roll without lieing the owner of 
the lands. The Superior Court answered the question in the 
negative, but the Court of King's Bench (Carroll and Pelletier, 
JJ., dissenting), 29 Que. K.B. 309, reversed this judgment and 
decided that the right to cut timlier is subject to the municipal 
taxes imposed on immoveable property under the Mun. Code.

There is no doubt that since the amendment to art. 381 Civil 
Code, the right to cut timber in perpetuity or for a limited period 
is included in the class of things which are immoveable by reason 
of the object to which they are attached. But these provisions 
of the Civil Code do not resolve the question which is submitted 
to us. The question on the contrary is whether this immoveable 
right is subject to the tax on immoveables under the operation 
of the Mun. Code.
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Article 651, first paragraph, of this Code provides : "All laml 
or immoveable property situate in a local municipality except that 
mentioned in article 693, is taxable property.”

But to determine the meaning of the words “land or immove­
able property” under the Mun. Code and art. 651, it is necessary 
to refer to the definition of para. 27, art. 16, which provides:

“The words ‘land’ or ‘immoveable’ or ‘immoveable property' 
mean all lands or parcels of land in a municipality owned and 
occupied by one person or by several persons jointly, and include 
the buildings and improvements thereon.”

It follows from this that what the Mun. Code considers as 
“taxable property” are things and not rights. A right, in a sense, 
is an abstraction. It is the object of it which makes it moveable 
or immoveable. Prior to the amendment to art. 381 Civil Code 
the right to cut wood was considered a moveable right, as its 
object was the wood which the grantee has the right to cut and 
remove: Laurentide Paper Co. v. Baptist, 41 Can. 8.C.R. 105.

The Civil Code now places it among the rights which are 
immoveable by reason of the object to which they are attached. 
But that does not involve the consequence that it is land or a 
parcel of land. It is simply a right, immoveable it is true, but a 
right which cannot be confused with land or parcel of land.

The counsel for the respondent in reply to a question which 
I put to him at the argument, said he understood by “partir de 
terre" a physical part of the land. The English text of para. 27, 
which speaks of “parcels of land,” shews this to be the case. 
The words “partie de terre” may be applied among other cases, 
to that where a piece of land lies in two or more municipalities, 
and then each municipality will tax the part of the land within 
its limits. But it seems to me to be an abuse of language to 
say that a right to cut wood is a part of the land where the right 
is exercised. It is not sufficient that the right be immoveable, 
but it must be shewn that it is an immoveable in the sense which 
art. 16, para. 27 of the Mun. Code gives to the word.

If it were sufficient to cite art. 381 of the Civil Code to shew 
the respondent to be in the right, it would logically follow that a 
right of servitude is impossible, for it is also a right which is 
immoveable by reason of the object to which it is attached. Such 
a proposition cannot be seriously maintained.
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It is said that the grant of a right to cut timber on land dim­
inishes the value of the land, that the owner of the land would be 
entitled to have the land valued without the wood on it, and that 
then the wood which forms part of the land would be exempt 
from taxes if the grantee of the right could not be reached.

This argument, which seems to be one for the Legislature, 
does not convince me. It would have as much force in the case 
of a lot burdened with a servitude, for the servitude diminishes 
more or less, according as it may be more or less onerous, the 
value of the land over which it is exercised. In the present 
case we are not concerned with a sale of wood upon land, nor with 
the sale of a right of superficies, but with the sale of a right to cut 
wood, and as we have a definition adopted by the Legislature, 
we must ask whether this definition includes the right to cut 
wood. My opinion is that it does not.

I think, therefore, that the question submitted by the parties 
must be answered in the negative. With all possible deference 
to the Judges of the Court of King’s Bench who have expressed 
the contrary opinion, I consider that the appeal should be maintain­
ed with the costs of this Court and the Court of King's Bench 
and the judgment of the Superior Court restored.

Appeal allowed.

MARTIN T. FINLAYSON; FINLAYSON v. MARTIN.
British Columbia Court of Appeal, Macdonald, C.J.A., Gallihcr, McPhiUips 

and Eberts, JJ.A February 7,1911.
Stat op proceedings (I I—14)—Two actions commenced—One arising

OUT OP SUBSTANTIAL CLAIMS IN OTHER—STAT OP ONR PENDING 
DECISION IN OTHER.

Where two actions have been eommenoed by a mortgagee for fore­
closure, and one by the mortgager for fraud, and it is necessary that one 
of them be stayed pending the decision in the other, the claim of the 
mortgagor which Arises out of the substantial claim of the mortgagee 
for foreclosure, will be stayed pending the mortgagee’s action, particu­
larly where the mortgagor's action can be advanced as a defence to the 
mortgagee’s action by way of defence.

ir&iiuon v. South Eastern fi. Co. (1882), 9 Q.B.D. 320; Miller v. 
Confederation Life Aee'n (1885), 11 P.R. (Ont.) 241, referred to.)

The judgment appealed from is as follows:—
Two applications have come on to be beard before me at the same time, 

to stay one or other of the above actions.
Mr. White, solicitor for the plaintiff in Afortm v. Finlayson, before I 

have given my decision, baa aaked me for reasons for any judgment which I 
28-57 D.L.E.
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might hand down in contemplation of an appeal. I at first was disposed to 
refuse giving any such undertaking, as I could not recognise in the material 
before me any new point of practice nor any question requiring the rean­
nunciation of any principle of law. However, under the particular circum­
stances of this case, I accede to his request.

These applications although made in cross actions savour in their nature 
of one for consolidation of the two suits. However that may be, it is necessary 
to be satisfied of the true character of the main substantial claim arising from 
the dealings between the parties. Nothing is clearer than what was brought 
about by the passing of the Judicature Act, 1873, namely, that the Courts are 
empowered fully to grant all such remedies as the parties to a sifit may appear 
entitled to in respect of any legal or equitable claim to the end that all matters 
in controversy may be completely determined without dilatoriness and with­
out undue expense and multiplicity of proct "dings concerning any such matters 
avoided where there are cross actions as here The Court therefore looks for a 
main cause of action or dispute; looks to see if the one arises incidentally out 
of the other or not. If so, then I would think that that one could be more 
conveniently and fairly disposed of along with the one in which the main 
dispute arises. In a foreclosure action the result of which may lead to aliena­
tion of property, the plaintiff must prove his case conclusively, and in so 
doing anything in the nature of a defence can be raised in answer. To ascer­
tain whether that is the situation here a brief recitation of the alleged facts 
set out in the respective statements of claim is necessary.

The mortgagee, Miss Sarah Susette Finlayson, in her statement of claim, 
alleges that in 1899 Mr Justice Martin, one of the parties herein, mortgaged to 
Sarah Finlayson, A. W. Jones, R. D. Finlayson and herself jointly, certain 
properties in the city of Victoria, for $7,000, repayable in 1902. In 1907 
there was an assignment of this mortgage to R. D. Finlayson by the surviving 
mortgagees, Sarah Finlayson haring died in 1906. In 1916 R. D. Finlayson 
died, haring by his last will devised this mortgage to his wife L. M. Finlayson, 
who remarried in 1919 a Mr. Brooks. In May, 1920, she in turn assigned it to 
Sarah Sueette Finlayson aforesaid. In 1904 there was $3,000 paid by the 
mortgagor in reduction—since then there has been default in payments. 
In 1912 a further mortgage was given by the mortgagor herein to Sarah 
Susette Finlayson on the same property for $2,000 and there has been default 
in payment of principal and interest thereon. Again in 1913 the sum of 
$6,000 was borrowed from R. D. Finlayson on this same property to be 
repaid in 1916. This mortgage was also bequeathed by him to hie wife L. M. 
Finlayson—she assigned it to the said Sarah Susette Finlayson. Default has 
also been made in the payments thereon. In March, 1914, the sum of $14,000 
was borrowed from H. W. Jones on the security of other Victoria property. 
This sum was to be repaid in 1916. This mortgage was assigned May 27, 
1920, to Sarah Susette Finlayson. There is default also in respect of this 
mortgage.

On March 25, 1914, a further sum of $5,000 was borrowed from Sarah 
Susette Finlayson on adjoining property, to be repaid in 1916. Default has 
occurred in payment of this one. Then the mortgagee in her action makes the 
usual formal claim for an accounting and judgment and also for consolidation 
of the above mortgages.
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The mortgagor on the other hand in his action which was commenced on 
August 27, 1920 (the mortgagee's action having been commenced on the 30th 
of the same month), alleges that the said Sarah Susette Finlayson called in and 
demanded payment of the first mortgage on the property known as “The 
Homestead,” and threatened to foreclose. Whereupon the mortgagor began 
negotiations with a view to pay off this particular mortgage, leaving the others 
as they were. It is also further alleged that the mortgagee refuses to allow 
him to redeem the said mortgage unless he redeems the other overdtie ones. 
And then it is alleged that after the above demand was made, the said Sarah 
Susette Finlayson, mala fide and pursuant to a fraudulent scheme prevented 
the mortgagor from paying off this mortgage by means of the several assign­
ments aforesaid from Mrs. Brooks and Mrs. Jones. It is also claimed that in 
consequence of this alleged wrongful refusal to allow redemption without also 
redeeming the other mortgages, it is impossible for the mortgagor to raise a 
further loan. He therefore claims to redeem the mortgage on his homestead 
freed from all the other mortgages aforesaid and to have the same reconveyed 
to him; that there is no right to consolidate and he seeks a declaration that 
the assignments are part of a fraudulent scheme and are null and void as 
against his equitable rights of redemption.

On this application the parties support their respective submissions by 
affidavits, Mr. Jackson, solicitor for Miss Finlayson, having been fully cross- 
examined on bis.

On this material the substance of which I have set out above, the mort­
gagor claims his suit should be heard first and that the suit in which the 
mortgagee is pursuing her remedies under the various mortgages should be 
postponed pending the trial and determination of the allegation of fraud thus 
set up and of the question of the mortgagee's right to consolidate her 
mortgages. Against so doing there is a strong current of authority. In my 
opinion there can be no question that the claim put forward by the mortgagor 
arises out of the substantial claim of the mortgagee for foreclosure: and 
particularly where there arc no perplexing differences as to parties or subject 
matter, it occurs to me that the question raised in the mortgagor’s action can 
be advanced as a defence to the mortgagee’s action when the time arises to 
file a defence, and thus all the matters in dispute between the parties herein 
will be disposed of effectively in the mortgagee’s action. Thomsonx. South 
Eastern R. Co. (1882), 9 Q.B.D. 320; Miller v. Confederation Life Ass'n (1886), 
11 P.R. (Ont.), 241.

The action, Martin v. Finlayson, therefore, will be stayed pending the 
determination of the issues in the other action herein.

B. C.

C. A.

Martin
v.

Finlayson.

Finlayson
v.

Martin.

H. A. Maclean, K.C., and C. G. White, for appellant.
M. B. Jackson, K.C., for respondent.
Macdonald, C.J.A.:—The first of the above actions was “^j^**1* 

commenced some days earlier than the second, and ui>on appli­
cation to Morrison, J., in each, he made an order staying the 
first and allowing the second to lie proceeded with.

At the hearing of the appeals a question arose in respect of the 
inclusion in the appeal books of an affidavit and cross-examination 
thereon, of Mr. Jackson, which was disposed of by his disclaimer 
of any intention to refer to them in the course of his argument.
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Thomson v. South Eastern ft. Co. (1882), 9 Q.B.D. 320, is 
relied upon by both sides. The esse is useful to this extent that 
it sets at rest the notion that the first to commence action is as 
a matter of course entitled to proceed; nor is the first to threate n 
action, nor the one who has the most substantial claim against 
the other. Beyond this the case merely enunciates the well 
established doctrine of the Courts that each case must be decided 
on its own facts and that hard and fast rules ought not to be laid 
down when the derision must necessarily depend to a large extent 
on the discretion of the Judge who has to determine the question

The test proposed by Mr. Dalton, then Master in Charniers, 
in Miller v. Confederation Life Ass’n (1885), 11 P.R. (Ont.), 
at p. 245, is, I think, a useful one to apply to the case at Bar :

I think a good practical teat in such circumstance#, to discover who should 
be plaintiff where there are no crosa demanda but really only one subject of 
litigation, would be to ask whose object would be defeated supposing both 
actions to be stayed forever. The one who in that case would be defeated 
should be allowed to be plaintiff and the other might set up his case as a 
defence.

It is manifest that Miss Finlayson would be the only one to 
suffer if both actions were stayed forever. I am also of opinion 
that the burden of proof is in the true sense upon her. In this 
connection burden of proof does not mean the burden of proving 
a particular issue, but the onus which rests upon the party who 
must discharge it or fail to recover in the action. Miss Finlayson 
must in her action first prove the facts which entitle her to con­
solidate her several mortgages; if she shall fail in this the issue 
raised in the first action, vis., fraud, will become immaterial. If 
she shall prove facts which primd facie are sufficient to entitle her 
to consolidation, then the issue of fraud is a material defence.

Taken as a whole, Miss Finlayson’s case is (1) to have judg­
ment for the debt, (2) to consolidate and foreclose her several 
mortgages. Consolidation is resisted. If the defence succeeds 
the defendant will get all the relief that he could obtain in his own 
action, t.e., he will be allowed to redeem the mortgages separately 
and he need not even counterclaim for redemption since that is 
his right under a foreclosure decree.

I have examined Rechnitzer v. Samuel (1906), 95 L.T. 75, to 
which my attention has been drawn by my brother McPhillips, 
but am unable to derive assistance from it. A stay of an action
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brought in the Chancery Division was refused in that case because 
a more complete remedy could be obtained under the machinery 
of that Court than in the Common Law Division.

But even if I were in doubt as to which action should have 
been stayed, I should not be justified on the facts before us in 
interfering with the discretion exercised by the Judge in the 
Court below. The practice is well established that the large 
measure of discretion vested in the Judge of first instance in 
matters of this character, is not, except for very cogent reasons, 
to be interfered with.

I would dismiss the appeals.
Galuher, J.A., would dismiss the appeal.
McPhilups, J.A. (dissenting) The appeals really involve 

the determination as to whether one action should be stayed 
[lending the hearing of the other. The action of Martin v. Finlay- 
« on was first begun and a summons was taken out asking for an 
order that the proceedings in the action of Finlayson v. Martin 
should be stayed pending the decision in the action of Martin v. 
Finlayson. The subject matter of both actions is the same, that 
is, having relation to certain mortgage securities.

In the action of Martin v. Finlayson the plaintiff Martin is 
claiming the right to redeem the mortgage on the homestead 
freed from all other mortgages and to have the same reconveyed 
to him, and a declaration that the defendant is not entitled to 
consolidate any of the mortgages, an account in respect of the 
mortgages and for a declaration that the three certain assignments 
of mortgages not given to the defendant by the plaintiff, but to 
others, have been obtained by the defendant Finlayson as part 
of a fraudulent scheme to prevent the redemption of the home 
of the plaintiff Martin. The action of the plaintiff Finlayson 
is to have an account taken of the same mortgages dealt with 
in the action of Martin v. Finlayson, and a consolidation thereof 
and that the redemption must be as to all of the mortgages—which 
would result in preventing redemption and destroying the plaintiff 
Martin’s equitable rights in his homestead. This may be said 
to be shortly, perhaps, a statement of the issues that will neces­
sarily require consideration and disposal at the trial and may be 
disposed of in the action of Martin v. Finlayson, the one first begun 
—and being determined obviate need of any further trial.
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Now, the question becomes one of what, under the circum­
stances should have been the proper and correct order in the 
Court below? The Judge in Chambers dismissed the application 
of the plaintiff Martin, which was one for a stay of proceedings 
of the action in Finlayson v. Martin, pending the trial of the 
action in Martin v. Finlayson, and in the action of Martin v. 
Finlayson made an order that that action be stayed until after 

MeTtj.nipe, ja. the trial of the action in Finlayson v. Martin.
The practice in matters of this kind has received some con­

siderable attention from time to time in the Courts in England 
and counsel for both parties in the appeals have referred to and 
relied upon Thomson v! S. E. R. Co. (1882), 9 Q.B.D. 320. That 
decision was considered by Buckley, J. (now Lord Wrenburv), 
in Rechnitzer v. Samuel, 95 L.T. 75, a case which may be said to 
be somewhat analogous to the case we have for consideration 
upon these apjieals. The action was one brought upon a promis­
sory note; the defence was that the transaction in respect of which 
the note was given was harsh and unconscionable and that the 
transaction ought to be reopened. Here it is contended in effect 
that there is harshness and unconscionableness in the attempt to 
consolidate the mortgages and prevent redemption of the home­
stead, and what the plaintiff Martin contends specifically is that 
he be allowed to redeem the mortgage upon the homestead freed 
from all the other mortgages and to have the same re-conveyed 
to him.

Now, when all is considered, some of the language of Buckley, 
J., would appear to me to be apt and very appropriate in the 
consideration of these appeals, and to my mind conclusive 
of the matter in favour of the appellant Martin—if the reasoning 
of Buckley, J., be agreed in, and I may say that I am in 
complete agreement with the reasoning of Buckley, J., and would 
apply it to the present appeals. At p. 77, Buckley, J., in the 
Rechnitzer case said:

In the common law action there is nothing whatever for the plaintiff to 
do except to put in the promissory note to prove the defendant's signature 
if it were disputed (which it is not), and ask for judgment. That is the end 
of his case.

In regard to the present appeals all the mortgages are admitted 
so that the position is quite similar and the onus is upon the
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plaintiff Martin in the action of Martin v. Finlayson to establish 
all that is contended for, that is, he (Martin), as Buckley, J., 
has said, “is the person upon whom the onus rests.” Buckley, J., 
proceeds and says, in the action he had under consideration, 
at p. 77 :

It is for him to prove that his opponents are moneylenders within the 
Art of Parliament ; that they have so dealt with him as that under the Act of 
Parliament he will be entitled tot lie sjieeial remedies which are allowed by the 
Act of Parliament, and so on. He is the person upon whom the onus entirely 
rests and if the two actions could be brought, as I could not bring them 
together, it seems to me the right order would be to consolidate the two, and 
make the borrower the plaintiff in the consolidated action.

Now, Buckley, J., had a difficulty that does not present itself 
to this Court and which was not present in the Court lielow 
that is, in England actions may lie brought in either the Queen’s 
Bench or Chancery Division, and as it happened one action 
was in the Queen's Bench and the other in the Chancery Division. 
The ratio decidendi of the decision of Buckley, J., clearly indicates 
that if the situation was as it is with us, the Irorrower’s action would 
have been given priority and to apply that same conclusion 
to the present appeals, the mortgagor Martin would he allowed 
to proceed with his action and the Finlayson v. Martin action 
stayed with leave for the defendant Finlayson, if desired, to set 
up in the Martin v. Finlayson action by counterclaim all that is 
I icing sued for in the action of Finlayson v. Martin, that is, the 
principle is well settled that it is preferable to allow that action 
to go on in which the burden of proof rests upon the plaintiff 
and that would clearly appear to be upon the plaintiff in the 
action of Martin v. Finlayson.

Further, a consideration not to be lost sight of and one which 
is entitled to consideration is the fact that the action of Martin 
v. Finlayson was first begun, and upon all the facts and circum­
stances of this case it is a consideration which is entitled to very 
considerable weight in view of the fact that it is alleged, and not 
denied at this Bar, that the mortgagee refuses to accept redemption 
of the mortgage upon the homestead alone, but insists that the 
mortgages upon other lands than the homestead be redeemed. 
There is no suggestion that if the order of the Court be that the 
proceedings be stayed in the second action, namely, that of 
Fmlayson v. Martin, and that the action first begun of Martin v.
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Finlay non should lie proceeded with, that any loss or damage will 
in the interim ensue, in any case if the mortgagee counterclaims 
in the mortgagor's action, the whole matter in dispute may he 
determined in the one action.

Here we have the situation, that makes it clear to demonstra­
tion that the action of Martin v. Finlayson should lie first proceeded 
with, and the action of Finlayson v. Martin stayed. The plaintiff 
Martin first sued and as we have seen the onus rests upon him, so 
that it is impossible upon the authorities to make any other 
order, i.e., Martin v. Finlayson must first go on. It is only 
necessary to read the language of Brett, L.J., and Holker, L.J., 
in the Thomson case,9Q.B.D. 320, at 327, per Brett, L.J., to see the 
futility of contending otherwise: “If indeed there should be in 
finy ease nothing to guide the exercise of his discretion but the 
fact that one party was the first to issue the writ, then he would 
properly give that party the lienefit and advantage of his diligence."

The situation here is, exactly, that the plaintiff Martin first 
sues—raising the whole question and with the onus upon him— 
the mortgages lieing admitted. Brett, L.J., at p. 327, proceeds: 
“If, for instance, the burden of proof was as much on one litigant 
as on the other litigant, then the party who first issued the writ 
would get the advantage and his action would be allowed to pro­
ceed.”

It is here seen that if the plaintiff Martin had not even the 
impregnable position which he has—that of having the onus 
upon him, i.e., if honours were even, which they clearly are not, 
he yet would be entitled to first proceed. And Holker, L.J., 
said, at p. 335: “It appears to me to be more reasonable to allow 
the party who has substantially everything to prove to begin; 
he has really to establish his case, and in the action which proceeds, 
it is just that he and not the other party should be the plaintiff. 
The appeal, therefore, must succeed.”

(Also see White v. Harrow (1902), SO W.R. 166.) Then we 
have a case in the Court of Appeal in England which is absolutely 
on all fours with this case—demonstrating that the appeals of 
the plaintiff Martin should be allowed and the action of Martin 
v. Finlayson do first proceed and the action of Finlayson v. 
Martin be stayed. The case is Tumin v. Lein (1911), 28 T.L.R. 
125:—
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The détendant, who had a number of transactions with the plaintiff, a 
registered moneylender, offered the plaintiff just before the last sum he had 
borrowed had become due, the balance of the principal and a sum for interest 
which the moneylender declined. The borrower thereupon issued a writ in 
the Chancery Division claiming an account of all transactions between him 
and the moneylender, and a declaration that some of them were harsh and 
unconscionable, and for relief under the Moneylenders Act. The moneylender 
shortly thereafter issued a writ in the King’s Bench Division for the full amount 
said to be owing by the borrower. The borrower thereupon took out a sum­
mons asking for a stay of the proceedings in the King’s Bench Division on the 
ground that they were an abuse of the process of the Court in view of the 
proceedings (tending in the Chancery Division.

Held (Kennedy, L.J., dissenting), that, in the circumstances of the case, 
the proceedings in the King’s Bench Division should be stayed.

And we find Vaughan Williams, L.J., in this case, at p. 126, 
approving of the rule in the Thomson case, 9 Q.B.D. 320, and 
saying: “That being the rule and applying it, he thought he ought 
to stay the second action not simply Itecause it was the second 
action, but because there was nothing in the onus of proof to make 
it just that the plaintiff in the Chancery action should have that 
action stayed and be left to be addl'd only as defendant in the 
common law action.”
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And Buckley, L.J., at p. 127, said :
Prirod facie, therefore, it was oppressive to appeal to the King's Bench 

Division as well, and it was wrong when an action was (tending to bring another 
action [and here it was wrong in the circumstances to bring the Finlayson v. 
Marlin action]. The second ground rested on this, whether the borrower was 
first or not [and here the borrower, the mortgagor, Martin, was first]. It 
was on him that the burden of proof lay, and he had to satisfy the Court as to 
the facts. PrimA facie then it was right that the second action should be 
stayed and that the action go on in which the burden of proof was on the 
plaintiff.

In view of these decisions in the Court of Appeal in England— 
decisions binding upon this Court—in the absence of decisions to 
the contrary in the Supreme Court of Canada or the Privy 
Council (see Trimble v. Hill (1879), 5 App. Cas. 342), this Court, 
with all respect to contrary opinion, cannot do otherwise than fol­
low the well defined rule and that palpably is, in the circumstances 
of the case, to stay the proceedings in the Finlayson v. Martin 
action.

I am therefore of the opinion that both of the appeals should 
be allowed and that it should have been determined in the Court 
below that the action of Martin v. Finlayson should be first pro­
ceeded with and that the action of Finlayson v. Martin be stayed
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*'*'• pending the decision of the action in Martin v. Finlayson, with
C. A. liberty to the mortgagee Finlayson to set up in the mortgagor’s

MoPhiiiipe, ja. action, that is in Martin v. Finlayson, all that she is proceeding 
for in her action.

Ebsrte, Ja. Eberts, J.A., would dismiss the appeal.
Appeal dismissed.
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GOODPBLLOW ▼. O'BRIEN.
New Brunswick Supreme Court, Hasen, C.J., White and Grimmer, JJ.

February 18, 1911.
Negligence (| I D—72)—Fishing nets illegally in biyib—Close 

season—Injury to, through negligence or tug-boat Owner- 
Damages.

The fact that the plaintiff was illegally fishing during the close season 
does not prevent him from recovering damages for injuries done to 
his nets through the negligence and carelessness of the crew of a tug­
boat engaged in towing a raft of logs, which blew against the nets causing 
the injury.

[Snowball v. Dorman (1895), 33 N.B.R. 182, followed.]

Appeal by defendant from a verdict entered for the plaintiff 
in the Northumberland County Court, before the Judge without 
a jury, in an action for damages for injury to his fishing nets. 
Affirmed.

R. R. Hanson, K.C., for defendant, supports appeal.
J. J. F. Winslow, conlra.
The judgment of thé Court was delivered by 
Grimmer, J.:—This is an appeal from the County Court of 

Northumberland. The action was brought to recover damages 
alleged to have been sustained by salmon nets of the plaintiff, 
through the negligence and carelessness of the crew of a tug-boat 
owned and operated by the defendant company and engaged in 
towing a raft of logs on the south-west branch of the Mirimichi 
River. The case was tried before the County Court Judge without 
a jury. The defendant company was found guilty of negligence, 
and a verdict was entered for the plaintiff for the sum of $50. 
The appeal is supported upon the following grounds: 1. The 
verdict is against the weight of evidence, and against evidence 
and against law. 2. There was no legal proof of negligence on 
the part of the defendant. 3. The plaintiff’s nets being illegally 
placed, the Judge was in error in allowing the plaintiff damages.

The plaintiff was the owner of a set of salmon nets which 
were placed on the south side of the south-west branch of the
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Mirimichi River, and was engaged in getting salmon during 
September, 1919, I icing in the close season. On Septemlier 30, 
the defendant company’s tug was towing a raft of logs down the 
river. The nets were held and supported in place by pickets 
driven into the bed of the river, with which the raft came in 
contact, carrying some of them away along with a portion of the 
nets, thus giving rise to the claim for damages. By tlie Fishery 
Regulations of 1915 (Can.), p. celxxxv, sec. 13, sub-sec. 7, it is 
provided: "No one shall fish for, catch or kill salmon with nets 
of any kind from the 16th day of August in each year to the last 
day of February following, both days inclusive," and sub-sec. 3 
of the same section provides that: “No one shall fish for, catch or 
kill salmon with gill net, drift net, trap net or pound net except 
under license from the Minister of Naval Services."

The net injured was a pound net. It was claimed on the 
part of the plaint: ff the net was placed and was lieing fished under 
the special authority of the Minister of Naval Service, and there­
fore the fishing was legal. The defendant company, on the 
other hand, urged and contended that the fishing was lieing done 
illegally, it being close season according to law, and no special 
authority legalising the same was produced. The only evidence 
in support of the plaintiff's claim was that in the year 1918apermit, 
as provided by sec. 4, of 4-6 Geo. V. 1914 (Can.) ixxxvi, had been 
granted to him to take salmon out of season for hatchery purposes, 
and that in 1919 he had been told by the agent of the Minister of 
Naval Services to go ahead and put his nets in and fish. No 
written permission was given the plàintiff by the Minister of 
Naval Services to set nets or fish in the Mirimichi River or else­
where in the year 1919, and the Court held under the evidence 
produced the nets were illegally placed at the time of the injury.

The question then arises whether under the circumstances the 
defendant company is liable for the damages which the plaintiff 
sustained from the injury done to his nets. I feel we are bound 
by the decision in Snowball v. Donman (1895), 33 N.B.R. 182, 
which is substantially on all fours with this case, save that it 
perhaps may not be quite so strong. There Donovan had the 
license from the Minister of Marine and Fisheries to fish with 40 
fathoms of salmon net from March 1 to August 15 in the year 
1893, near his property on the north side of the north-west branch
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of the Mirimiehi. Instead, however, of fishing with but 4(1 
fathoms he used 80 fathoms of net which were run into and injured 
by a raft living driven down the river and owned by Snowball. 
Before striking the net the pilot of the raft, seeing there war 
danger of that happening, ran out a hedge anchor for the purpose 
of avoiding so doing. The rope attached to the anchor broke, 
with the result that the raft struck and injured the nets. A 
verdict was given for the plaintiff for 126 which the Judge of the 
County Court of NorthumlieHand refused to disturb. Them 
was evidence that the pilot of the raft when asked how the injury 
hap|iened, said [at p. 184] his warp broke—"My warp was poor.” 
There was plenty of room for the raft to run down the river 
without touching the nets, as the river at that point was one- 
quarter of a mile wide from the nets to the opposite shore. There 
was no unusual current or storm or other circumstances which 
rendered the navigation on that day more difficult than it ordin­
arily was. The warp used for swinging the raft when it became a 
necessary manoeuvre in order to avoid the collision, broke and 
proved insufficient for the very purpose for which it was principally 
intended, and no other cause was assigned for it other than its 
weakness and inefficiency. The Court held under these circum­
stances that there was evidence of negligence to support the 
verdict, and the appeal was dismissed.

In this case the plaintiff had no license to fish at all, while 
in the former the plaintiff was fishing with 80 fathoms of net 
when he only had a license to fish with 40, and the defendant 
was held liable for damages for the injury done, even though the 
plaintiff was fishing illegally. Here the plaintiff was fishing 
illegally, but it was clearly proved by a numlier of witnesses that 
the collision of the raft with the nets could have lieen avoided by 
throwing out the kedge anchor, when the force of the wind caused 
the raft to drift towards the nets.

The captain of the tug lioat was aware that a very heavy wind 
was blowing under which circumstances it would be necessary 
for him to use much greater care than under ordinary conditions, 
if he would keep clear of the nets. He was supplied with a kedge 
anchor and a I mat and men to handle them, and the anchor 
in fact had lieen used to help guide and navigate the raft coming 
down the river but some time before it came to the vicinity of
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the net». The captain of the tug l>oat in hi« evidence muted he 
knew and could ace the raft waa going toward* the net», that he 
liauled off as far aa he could, Bounded for liottom and put hi» I mat 
in a* shallow water aa waa consistent with safety. Also that 
swinging the boat and raft off aa he did would have a tendency 
in a certain way to carry the tail of the raft into the nets, and 
that he towed over as far aa he could when he saw the raft waa 
going into the nets. Another witness stated the raft was in good 
shape, but was coming down river anglewise; that the crew of 
the boat made no effort to put the anchor out, and the wind 
blew the raft against the nets; that he hail worked on rafts and 
had not the slightest doubt, if the men on the boat had taken 
the kedge anchor and hedged the aft they would have prevented 
the accident, but that no anchor was put out, and the damage 
to the nets resulted, which could have been avoided if the necessary 
precaution had lieen taken. Another witness for the defence, 
who was one of the crew of the tug lioat, said they were taking a 
chance and thought they could clear the nets. From this and 
other evidence I think there were circumstances from which the 
County Court .ludge might very reasonably infer want of rare on 
the part of the apiiellant’e servants, and was therefore right in 
the conclusion he arrived at, and the verdict and judgment entered 
for the plaintiff should not tie disturbed.

The appeal will be dismissed with costs.
A ppeal dismissed.

CESALE v. CESALE.
Nova Seotia Supreme Court, Iforrie, C.J., Ruonell, Longley and Chit holm, JJ‘ 

December 6, 19t0.
Divoice and separation (| II—A)—Evidence—Corroboration—Rule 

or practice—Nor necessary in certain cases.
The rules upon which the Court has usually acted in cases of divorce, 

of not granting a decree upon the uncorroborated testimony of the peti­
tioner, is merely a general rule of practice, and not an inflexible rule of 
law.

[Weinberg v. Weinberg (1910), 27 T.L.R. 9; flirbra v. Ricbee (1918), 
3ST.L.R. 14, referred to.]

Appeal from the judgment of Ritchie, K.J., Judge Ordinary 
of the Court of Marriage and Divorce, refusing plaintiff's petition 
for divorce on the ground of absence of corrolxiration. Reversed. 

H'. J. O'Hearn, K.C., for appellant.
No one contra.
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Harris, CJ.:—A |xtition for divorce alleging adultery and 
cruelty was presented in the Court for Divorce and Matrimonial 
Causes by a wife against a husband.

On the trial the life gave evidence of facts of a disgusting 
character, the nature of which it is unnecessary to discuss, but 
which it is claimed produced nervous prostration, and greatly 
injured her health.

There was evidence from Dr. Johnstone to the effect that he 
had attended the wife and found her in an extremely nervous 
condition, and he said that her physical condition would lie 
caused by the habitual performance of the acts testified to by the 
wife.

The husliand did not ap|>ear in the case and was not present 
at the trial.

The trial Judge was of opinion that the evidence disclose. I 
legal cruelty on the part of the husband but added, “as I under­
stand the rule prevailing in the Divorce Court in England the 
Court will not act on the evidence of the petitioner without cor­
roboration.”

He thought the evidence of Dr. Johnstone was not corrobora­
tion and added "if I could find corroboration I would grant the 
divorce.”

I understand from this that the Judge believed the evidence 
of the wife but felt himself obliged to decide against the divorce 
because he thought he could not act on the evidence of the petition­
er without corroboration.

There is an appeal and the question is as to whether or not 
the law with regard to corroboration is as stated by the Judge.

In Curtis v. Curtis (1906), 21 T.L.U. 676 at 677, Hargrave 
Deane, J., stated the rule applicable to the case is as follows:

As a general rule the Court would not act upon the uncorroborated evi- 
dence of a jietitionrr but there was no rule which prohibited it from eo acting 
if on consideration of the whole of the materials before it, the Court a as 
satisfied that the story put forward was a true one.

In that case the only evidence in support of the petition 
was that of the petitioner which was contradicted by the respond­
ent, but the Judge did not believe his evidence and he had admitted 
signing a written confession of his guilt of the charge of adultery 
which he said had lieen written under compulsion from his wife.
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He had also admitted that he had been to a house of ill fame, 
but said he had gone there merely as an ex-police officer and 
journalist and not for pun>oee8 of immorality.

In Weinberg v. Weinberg (1910), 27 T.L.R. 9, the i>etitioner 
gave evidence that he had seen his wife living the life of a pros­
titute and she had admitted to him that she was doing so. There 
was no other evidence. Evans, Pres., said:

That he believed the petitioner's story and cited the case of Getty v. 
Getty, [1907] P., in which it was laid down that although it is the general 
practice in matrimonial cases not to act and grant relief upon uncorroborated 
confessions of adultery, there is no absolute rule of practice and no rule of 
law precluding the Court from acting upon such uncorroborated evidence. 
The true test seemed to lie whether the Court was satisfied from the sur­
rounding circumstances in any |>articular and exceptional case that the 
confession was true. In this case, as he was satisfied of the truth of the 
|M>titioner’s evidence, lie would pronounce a decree nisi.

In Riches v. Riches (1918), 35 T.L.R. 141, there was no evidence 
but that of the petitioner who stated that he had found the co­
respondent in bed with his wife. Coleridge, J., said:

This case is very much on the line. I consider that the law as to cor­
roboration in this Court is the same as in all Courts, including criminal 
Courts. I am in the position of a jury and 1 am entitled to act on the un- 
cormborated evidence of a witness in the absence of any statutory enactment 
that corroboration is essential. Here there is no substantial corrolxiration; 
hut there are circumstances to aid my mind on the question whether I believe 
the petitioner's evidence uncorroborated. He gave a succinct account of 
finding the co-respondent in lied with the resjjondent. Then there was his 
evidence of his thrashing the co-respondent ; and there was the calling in of 
the police to protect the co-respondent, which I believe to have taken place. 
There are no circumstances here which make me suspect the petitioner’s 
evidence, and I am entitled to act upon it. I therefore grant the petitioner a 
decree nisi with costs.

N. 8.

sTc.
Cesale

V.
Cesale. 

Harris, CJ.

In Weinberg v. Weinberg, 27 T.L.R. 9, and in Riches v. Riches, 
35 T.L.R. 141, there was nothing but the petitioners evidence to 
go upon. In the former, it is true, the petitioner said that the 
wife had admitted her guilt to him but whether or not she had 
made the confession depended absolutely on his uncorrolxirated 
evidence. So also in Riches v. Riches, evidence of the husband 
having thrashed the co-respondent was that of the husband only, 
and even if there had been (which there was not) evidence of 
someone else as to the thrashing, the fact that he had thrashed the 
co-respondent might have l>cen for some other offence or supposed 
offence. So also the calling in of the police was perfectly equivocal
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and in any event it apparently depended entirely upon the unsup­
ported evidence of the husband.

In Robbins v. Robbins (1868), 100 Mass. 150, Gray, J., speaking 
for the full Court, said, at p. 151 :

The report of the joui ice before whom the hearing wi» had reserve* fur 
the consideration of the full Court nothing but the question of law involvid. 
The only matter for our decision therefore is, whether the evidence reportnl 
in law warrants the finding; and we have do doubt that it does. The rule 
upon which the Judges have usually acted in these eases, of not granting » 
divorce upon the uncorroborated testimony of the libellant, is merely a 
general nde of practice, and not an inflexible rule of law. When other evidence 
can he had it is not ordinarily safe or fit to rely upon the testimony of the 
party only. But sometimes no other evidence exists, or ran be obtain,,! 
The parties arc made competent witnesses by statute, and there is no law to 
prevent the finding of a fact upon the testimony of a party whose credibility 
and good faith are satisfactorily established.

This language applies with peculiar force in the present raw 
The secret vice practised in the dead of night is something ns to 
which no other evidence than that of the wife ran he obtained.

The whole question, in my opinion, is for the trial Judge. 
If taking the evidence of the doctor and the fact that the husband 
has not appeared, and all the other facts and rircumstanres into 
consideration the trial Judge believed the evidence of the wife 
he had the right to at t on that opinion.

I think the decree should be set aside anil the case should go 
back to the trial Judge to be disposed of accordingly.

Risseix, J.:—In the case of Evans v. Evans (1844), 1 Rob. 
Ecel. 165, 163 K.R. 1000, the sources of the law administered in 
divorce eases by the Knglish Courts are referred to and Sir Hcrliert 
Jenner Must says that neither by the civil nor by the canon law 
(the principles of which arc one and the same) is the evidence of one 
witness standing entirely alone sufficient. The Judge proceeds to 
point out how greatly the principles applied in the ecclesiastical 
Courts, as to proof, differ from those of the common law.

The case of Evan» v. Evans occurred in 1844 and the principles 
on which it was decided continued to dominate the subject of 
proof in these Courts until a quite recent period. But it becomes 
manifest, on perusal of the cases referred to in the opinion of Harris, 
CJ., that in England these Courts are now inclined to dejiart 
from the rigid and somewhat arbitrary requirements of their 
earlier procedure, or that of their predecessors, and the principle
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now prevailing is that expressed in the deeision of Gray, J., of the 
Supreme Court of Massachusetts. The rule requiring eorrolwra- 
tion is now, I think, to Is? property regarded as “merely a general 
rule of practice and not an inflexible rule of law.” Per Gray, J., 
in Fobbing v. Fobbing, 100 Mass. 150. This utterance was an 
anticipation rather than an application of the present Knglish 
rule. It dates back to 1868 at which date the rule as to the neces­
sity for corrolsiration still continued to be strictly enforced by the 
Courts and expounded in the text lawks.

In a case such as the present it would l>e cruelly unreasonable 
to require rorrolwration as a pro-requisite to the granting of 
relief because the nature of the case is such that the existence 
of corrolwrative evidence must necessarily lie a pure accident 
and one which in the great majority of cases would lie extremely 
unlikely to occur.

As I understand the decision of the Judge of the Court for 
Divorce and Matrimonial Causes, the divorce applied for would 
have lieen granted but for the want of corrolsiration and I assume 
that tlie Judge would welcome a direction tlint there should 
lie a decree- for a divorce, which as I read sec. 10 of the present 
act, U.S.N.S. 1884, 5th series, appx. A. p. 12, this Court is com­
petent to give.

1-ONGLBY, J., concurred with Harris, C.J.
Chisholm, J.:—I concur in the opinion of Harris, G.J., and 

that of Russell, J. The Courts have ls-en slow to grant a decree 
upon the uncnrrolwratcd evidence of a petitioner; but there is 
no rule of law to prevent a decree ls-ing made upon such evidence. 
In the ease of F. v. 1). (1865), 4 Sw. & Tr. 86, a decree was granted 
and the Judge Ordinary observed at p. 03:

No one can help feeling that the single oath of the |wrty interested, 
fortified by nothing stronger than the silence of the party charged, is treacher­
ous ground for a judicial decision; but no one can deny that, if this lady’s 
story is true, her condition is one of grievous hardship. And to call for cor­
roboration, where all corroboration is, from the nature of the subiect. impos­
sible, would be harder still.

The petitioner's costs of the npjical should follow the costs 
below. Appeal allowed.

N. S.

S. C.

Cksvl*
r.

Cksale.
RswIU.

Losgler.l.
T7hi*holm, J

29—57 D.L.R.
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ONT. REX t. VOLL.

g C. Ontario Supreme Court, Appellate Division, Unlock, C.J.Ex., Riddell,
Sutherland and .Hasten, J J, and Ferguson, J.A. December 10, IS10.

Indictment, information and complaint (| II G—60)—Admimatiiux
POISON WITH INTENT To ENDANGER UPE—CONVICTION OP ADMINIS­
TERING WITH INTENT TO INJURE, AGGRIEVE OR ANNOY—AMENDS! IM 
OP INDICTMENT.

An act of one person which is intended to endanger the life of another 
person includes an act to injure, aggrieve, or annoy such other person, 
and by aec. 951 of the Criminal Code, an accused if not proved guilty 
of the offence charged, of causing to be taken ... a certain poison 
. . . with intent to endanger the life of another may, without any 
amendment of the original indictment, be convicted of the offence of 
administering poison with the intent to injure, aggrieve or annoy, and as 
the grand jury Assented to the indictment for the major offence, I hev 
must be held to have approved of an indictment for the minor < ffenn

Statement. Case stated by Lennox, J., on a convinction for an offence 
under sec. 278 of the Criminal Code, as follows:—

“At the sittings of the assises holden at Kitchener in and for 
the County of Waterloo, on the 20th and 21st days of Septemler, 
A.D. 1920, an indictment was found by the grand jury against 
Leo Voll, charging ‘that at the village of St. Agathe, in the county 
of Waterloo, on the 2nd day of March, 1920, Leo Voll unlawfully 
did cause to be taken by Antoinette Ball certain poison, to wit, 
a mixture of whisky and carbolic acid, with intent thereby to 
endanger the life of the said Antionette Ball.’ At the conclusion 
of the case for the Crown, I was of opinion that there was not 
evidence to support the charge covered by the indictment, but 
that there was evidence proper to be laid before the jury in sup|>ort 
of an offence properly charged under section 278 of the Criminal 
Code, R.S.C. 1906, eh. 146.

“I accordingly amended the indictment so as to read: ‘The 
jurors of our I/>rd the King present that at the village of St. Agathe, 
in the county of Waterloo, on the 2nd day of March, 1920, leo 
Voll unlawfully did cause to be administered to or taken by 
Antoinette Ball certain poison, to wit, a mixture of whisky and 
carbolic acid, with intent thereby to injure, aggrieve, or annoy the 
said Antoinette Ball;’ and, there being, in my opinion, evidence 
to go to the jury under the indictment as amended, and counsel 
for the accused declaring that he would not call witnesses, and 
after granting his motion for a stated case, I allowed the l rial 
to proceed and took the verdict of the jury upon the offence 
charged in the amended indictment. The jury found the accused
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guilty, with a recommendation to mercy, upon the ground of 
previous good character.

“I therefore state and sign the following case or question for 
the opinion and decision of the Appellate Division of the Supreme 
Court of Ontario, namely:—

“Was I right, and particularly had I the power to amend the 
indictment as I did amend it, and thereupon allow the trial to 
proceed?

“And, at the request of counsel for the accused, I make all 
exhibits, documents, and papers put in, and the evidence taken at 
the trial, part of the stated case."

The sections of the Criminal Code specially applicable to the 
questions arising are the following:—

277. Every one is guilty of an indictable offence and liable to 
fourteen years' imprisonment who unlawfully administers to, or 
causes to be administered to or taken by any other person, any 
poison or other noxious or destructive thing, so as thereby to 
endanger the life of such person, or so as thereby to inflict upon 
such person any grievous bodily harm.

278. Every one is guilty of an indictable offence and liable to 
three years’ imprisonment who unlawfully administers to, or 
causes to be administered to or taken by, any other person any 
poison or other destructive or noxious thing, with intent to injure, 
aggrieve or annoy such person.

951. Every count shall be deemed divisible; and if the com­
mission of the offence charged, as described in the enactment 
creating the offence or as charged in the count, includes the com­
mission of any other offence, the person accused may be convicted 
of a:iy offence so included which is proved, although the whole 
offence charged is not proved ; or he may be convicted of an attempt 
to commit any offence so included.

R. T. Harding, for defendant.
Edward Bayly, K.C., for the Attorney-General.
Mulock, C.J.Ex. :—The prisoner was being tried on the fol­

lowing indictment ?—
"That at the village of St. Agathe, in the county of Waterloo, 

on the 2nd day of March, 1920, Leo Voll unlawfully did cause to 
be taken by Antoinette Ball certain poison, to wit, a mixture of 
whisky and carbolic acid, with intent thereby to endanger the life 
pf the said Antoinette Ball.”

ONT.

s~c.
Rex

Voll.

Muloek, CJ.Efc
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Riddell. 1.

At the conclusion of the case for the Crown the learned trial 
Judge expressed the opinion that there was not evidence to 
support the charge covered by the indictment, hut that there 
was evidence proper to be laid before the jury in support of a 
charge of an offence properly chargeable under sec. 278 of the 
Criminal Code, and accordingly amended the indictment so as to 
read as follows:—

“The jurors of our Lord the King present that at the village 
of St. Agathe, in the county of Waterloo, on the 2nd day of March, 
1920, Leo Voll unlawfully did cause to lie administered to or taken 
by Antoinette Ball certain poison, to wit a mixture of whisky and 
carbolic acid, with intent thereby to injure, aggrieve, or annoy 
the said Antoinette Ball.”

This amendment reduced the charge contained in the indict­
ment, of administering poison with intent to emlanger the life 
of Antoinette Ball, to one of administering poison with intent to 
injure, aggrieve, or annoy Antoinette Ball.

In my opinion, an act of one person which is intended to 
endanger the life of another person includes an act to injure, 
aggrieve, or annoy such other person; and, therefore, by sec. 951 
of the Code, the accused, if not proved guilty of the offence charged 
in the unamended indictment in question, might, without any 
amendment, have been convicted of the offence of administering 
poison with the intent to injure, aggrieve, or annoy.

As the grand jury assented to the indictment for the major 
offence, they must be held to have approved of an indictment for 
the minor offence.

For these reasons, I am of opinion that the answer of the 
Court should he that the learned trial Judge had power so to 
amend the indictment, and acted rightly in so amending it, and 
in allowing the trial to proceed.

Sutherland, J., and Ferguson, J.A., agreed with Muux x, 
C.J.Ex.

Riddell, J. (dissenting)Counsel for the Crown at the trial 
seemed to think that he had laid and the grand jury had found a I ill 
under sec. 277 of the Criminal Code. It is quite clear that the in­
dictment cannot come under sec. 277. The elements of an offence 
under that section are: (1) administration, etc., of a poison, etc., to 
another; (2) unlawfulness of the administration ; and (3) effect in
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endangering life, etc.—the intent i* immaterial, except as an 
element in the unlawfulness; and intent is not enough, there must 
le effect in fact. For example, had DeQuincey, in his 
errant years, been given a teaspoonful of laudanum by one who 
intended to endanger hie life, his long course of opium-eating 
would have made the drug quite innocuous, and he would have 
relislied it more than so much honey. No offence such as is 
covered by sec. 277 would have lieen committed, whatever other 
offence might be alleged. Or suppose one wished to endanger 
the life of his neighbour, and administered to him 5 or 6 grains 
of arsenic—the pro|ioeed victim, however, was like the arsenic- 
eater of Quetiec spoken of in Witthaus and Becker’s Medical 
Jurisprudence, vol. 4, p. 516, and not only was not injured but 
actually enjoyed it—there would be no offence under sec. 277.

It is plain that if the Crown counsel intended hie bill to lie 
laid under sec. 277, he has wholly failed to carry out his intention.

The next question is, Docs the original indictment allege any 
offence known to the law? And, first, does it come under sec. 278?

Section 852 provides that a count sliall lie sufficient if it contains 
in substance a statement that the accused has committed some 
indictable offence therein siiecified; and it emmot lie objected to 
if it contains any words sufficient to give the accused notice of the 
offence with which he is charged. Is an intent to endanger tl|e 
life of any person an intent to injure, aggrieve, or annoy him? 
If so, then this is a good indictment under sec. 278.

There may be confusion of thought unless we attend carefully 
to the terminology employed.

The “intent" referred to in sec. 278 docs not refer to the 
intent to do an act—it has no immediate reference to the quality 
of the act—it refers to the intended consequence of the act, the 
injuring, the aggrieving, the annoying of the victim. If an 
intention to endanger the life of a person necessarily connoted 
an intention to injure, to aggrieve, or to annoy him, the indictment 
would lie good under sec. 278. But such is not at all the case, in 
my new. Leaving aside the more or less remote illustrations 
mentioned in the argument, supiiose a lady, wanting to lietter 
her complexion, goes to a “beauty specialist," who has long lieen 
familiar with the marvellous effects on the skin of the arsenic 
eaten by the Styrians—the specialist knows that the administra-
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lion of arsenic will necessarily endanger the life of her patient, 
but will not necessarily actually do her harm. There is no intent 
to injure, aggrieve, or annoy, but quite the reverse—the intent 
is to benefit, satisfy, and please.

The effect might be to injure, aggrieve, or annoy, but the 
intent lias no necessary connection with the effect: Ex parte 
Mercer (1886), 17 Q.B.D. 290—“that it is a necessary inference 
that a man intends the natural and necessary result of his acts" 
is described by Lord Esher, M.R., at p. 298, as a “monstrous 
proposition,” and no one now questions the justice of his opinion.

In an offence under sec. 278 there is an element other than 
those necessarily involved in the alleged offence stated in the 
original indictment. One method of testing the effect of the 
original indictment is to inquire whether an acquittal upon it 
would enable the accused to plead aulrefoi» acquit to an indictment 
under sec. 278.

The earlier rule in favorem vita nut libertatis, elaborated in the 
sanguinary times of the common law. has been much relaxed, 
and the present rule is well established that acquittal "is a bar to 
a subsequent indictment for any offence of which the accused 
could have been lawfully convicted on the first indictment:'1 
Russell on Crimes and Misdemeanours, 7th (1st Canadian) ed., 
pp. 1984, 1985.

As the trial Judge holds that there was no evidence to 
support the indictment as framed, we must assume that (with­
out amendment) he would have directed an acquittal. If the 
accused were afterwards indicted under sec. 278, and pleaded 
autrefois acquit, the answer of the Crown would lie obvious.

In the case of Regina v. Morris (1867), L.R. 1 C.C.R. 90, the 
plea of autrefois convict was in question, but the same principles 
apply to both autrefois pleas: Russell, op. cit, p. 1982. It wits 
pointed out that such a plea is not effective if in the offence subse­
quently charged there is a new fact not necessarily included in 
the former. As is said by Byles, J., at p. 95: “The cause for the 
present indictment comprehended more than the cause in the 
former summons liefore the magistrates, for it comprehends the 
death of the party assaulted." Accordingly a conviction for an 
assault was held to tie no liar to an indictment for manslaughter, 
where the death resulted from the assault. So in Repina v. Frul
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(1891), 17 Cox C.C. 325, the prisoner had been summarily con­
victed of an assault upon one Carr, who subsequently died of 
injuries resulting from the assault. A plea of autrefois convict 
mas disallowed. “It is a charge based on new facts; and the 
circumstance that some of those facts have been made the basis of 
a former charge of a different class is immaterial . . . That
death is a new fact . . per Williams, J., at p. 327.

In Req. v. Connell (1853), 6 Cox C.C. 178, an acquittal upon 
a charge of murder by administering poison mas held not to be a 
liar to a prosecution for administering poison with intent to murder 
—and to the same effect is Regina v. Salts' (1857), 46 Cent. Crim. Ct. 
Sees. Pap., p. 884, referred to in Russell, p. 1682 (note (p) ), and 
in Regina v. Morris, L.R. 1 C.C.R. 90. As pointed out in the 
latter case by Kelly, C.B., it was held in the Salts case by Pollock, 
C.R., that murder might be committed without any intent to 
kill, as, if the accused had intended to maim and caused death 
and it could be made out that he did not mean to kill, yet if he 
did the act with the purpose of effecting his limited purpose, and 
death were caused thereby, he was guilty of murder. According­
ly, as intent to murder mas not a necessary ingredient in murder, 
an acquittal on a charge of murder mas not a liar to a charge 
of intent to commit murder by the same means—the intent lieing 
a “new fact."

The same considerations apply to the question whether a con­
viction could be had, on the original indictment, of the offence 
cliarged in the amended indictment, under the provisions of sec. 
951. That section extends the common law doctrine, and pro­
vides that, if the commission of the offence charged in the count 
includes the commission of any other offence, the accused may lie 
convicted of that other offence. Applying these mords to the 
present case, if the intent to endanger life mere a case especially 
provided for, and the intent to endanger life included intent to 
injure, aggrieve, or annoy, the section could lie apiiealcd to, 
The index rightly reads “offence charged, part only proved." 
The test always applied is, Is the so-called part or lens offence a 
accessary ingredient of that charged? see Rex v. Muma (1910). 
22 O.L.R. 225, 17 Can. Crim. Cas. 285. In Regina v. Lainoureux 
(1900), 4 Can. Crim. Cas. 101, the question whether on an indict­
ment for housebreaking a conviction could lie had for removing
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stolen goods was resolved in the negative, for the latter offence 
“contains essential elements or ingredients which do not form 
a part of the offence of theft” (p. 104). So here the intent to 
injure, etc., contains elements which do not form part of the 
intent to endanger life. See the discussion in Russell, op. til.. 
pp. 1902 sqq. I do not think, therefore, that see. 951 helps.

If I am right so far, it follows that the amendment is not a 
matter of form, and therefore the learned trial Judge should not 
have amended the indictment. The proper course was to direct 
a bill properly drawn to be laid Ijefore the grand jury. The 
grand jury never passed ujion the “intent to injure, aggrieve, or 
annoy Antoinette Ball,” and their consent was only “that the Court 
shall amend matter of form, altering no matter of substance with­
out your privity and consent, in this bill which you have fourni." 
Cf. Russell, p. 1971.

It is not enough that the facts made to appear at the trial 
clearly establish guilt on the part of the accused ; such cases ns 
Rex v. Nerlich (1915), 25 D.L.R. 138, 24 Can. Cr. Cas. 250, 34 
O.L.R. 298, shew how careful this Court is to sec that all legal 
protection is extended to an accused, however wrongly, even 
criminally, he may have acted. “In imputing or charging a crime, 
the language of the indictment should lie clear and unmistakable 
per Mnclaren, J.A., 25 D.L.R. at p. 143; Meredith, C.J.O., and 
Garrow, J.A., concurring.

We are of course not called upon to express an opinion whether 
any criminal offence at all was described in the original indictment 
I am discussing the case reserved on the hypothesis that the 
indictment was good ; if it was bad, the effect would be the same,

I am of opinion that the answer of the Court should be in the 
negative, but under the facts I think we should exercise the 
powers expressly given us by sec. 1018 (e) and order that the 
accused be indicted for the offence of which he has been found 
guilty.

It should not be too much to expect that counsel paid by the 
Crown to draw bills of indictment should draw them according 
to the plain words of the Code, and not according to some notion 
of their own. The administration of the criminal law is no place 
for experiments; and such cases as the present, involving a wholly 
unnecessary waste of time and public money, should never occur, 
being avoidable by ordinary care and attention to plain law.
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Hasten, J.:—In this case I have considered with care the 
very interesting judgment prepared by my brother Riddell, and 
with much of what he states I am in full accord.

But I am of the opinion that when an act is done with intent 
thereby to endanger the life of another, such an act necessarily 
includes an intent to injure that other, for surely to subject another 
to peril of death beyond the ordinary risks to which all are liable 
is to diminish the chances of life which such person enjoys. Ilow- 
such a diminution of the ordinary chances of life can be anything 
but an injury, I am unable to comprehend.

The term “injure,” as used in sec. 278 of the Criminal Code, 
appearing as it does in collocation with the terms “aggrieve” and 
"annoy,” does not mean mere physical injury, but has a much 
broader signifiance.

For these reasons, I think the indictment presented by the 
grand jury covered in substance the indictment as amended ; 
that a conviction under the original indictment, in the words of 
the amended indictment, would have been valid under sec. 951 ; 
and that the amendment made by the trial Judge was a matter 
of form, and not of substance.

I therefore agree with the judgment proposed by my Lord 
the Chief Justice. Conviction affirmed.

PANTON v. SPENCER.
Saskatchewan King'» Bench, McKay, J. February 14, 1021.

Taxes (8 VI—220)—Income—Failure to make return—Income War 
Tax Act, sec. 8—Jurisdiction or pouce magistrate to make 
conviction.

A police magistrate has jurisdiction to try and convict a person for 
failure to make a return of income, under sec. 8 of the Income War 
Tax Act, 7-8 Geo. V. 1917 (Can.), ch. 28, notwithstanding sec. 18 of 
the Act.

[See Annotation, Duties Imposed by Dominion Income Tax, 57 D.L.R.

Appeal by way of stated case from an order of a Police Magis­
trate, dismissing an information against the respondent for 
failure to make a return of his income for the year 1917 required to 
be given pursuant to sec. 8 of the Income War Tax Act, 7-8 Geo. 
V. 1917 (Can.), ch. 28, and amendments.

Alexander Ross, K.C., for appellant.
P. H. Gordon, for respondent.
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McKay, J. :—The information charged that the said respondent
K. B. J. H. Spencer on November 15, 1920, at North Battleford, Saskat-

Panton chcwan, did faW to make a return of his income for the year 1917
Spencer roared of him to be given pursuant to sec. 8 of the Income War

---- Tax Act, 7-8 Geo. V. 1917 (Can.), ch. 28, and amendments.
The question submitted is: “1. Whether I have jurisdiction 

as a Police Magistrate and Justice of the Peace to try and convict 
the said J. H. Spencer in the charge notwithstanding section 18 
of the Income War Tax Act 1917.”

The information is laid for an alleged breach of sec. 8 of the 
Income War Tax Act, 1917, as amended. The only sections of 
the said Act dealing with the question of jurisdiction are sections 
9,18 and 21.

Section 9 as amended reads as follows:—
9. (1) For every default in complying with the provisions of the next 

preceding section, the taxpayer and also the person or persons required to 
make a return shall each be liable on summary conviction to a penalty of one 
hundred dollars for each day during which the default continues.

(2) Any person making a false statement in any return or in any in­
formation required by the Minister, shall lie liable on summary conviction 
to a penaltv not exceeding ten thousand dollars or to six months’ imprison-

The above section does not expressly say what Court is to
make the “summary conviction,” but considering this expression 
in connection with sec. 28, of the Interpretation Act, R.S.C. 190ti. 
ch. 1, and secs. 705 and 706 of the Criminal Code, R.S.C. 1906, 
ch. 146, I come to the conclusion that it must be a Justice of the 
Peace under Part XV. of the Crim. Code who is to make the
summary conviction, if the evidence warrants such conviction.

Section 28 of ch. 1, R.S.C. 1906, in so far as it is material to 
this case reads as follows:—

28. Every Act shall be read and construed as if any offence for which the
offender may be, (a) prosecuted by indictment, howsoever such offence may­
be therein described or referred to, were described or referred to as an 
indictable offence; and (b) punishable on summary conviction, were described 
or referred to as an offence; and all provisions of the Criminal Code relating 
to indictable offences, or offences, as the case may be, shall apply to every such
offence.

The default for which a person is liable on summary con­
viction under said sec. 9 is an offence or breach of sec. 8 of the 
Income War Tax Act (1917), although not described as an offence, 
and by virtue of the abov e in part quoted sec. 28, as it is punishable
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on summary conviction, the provisions of the Grim. Code relating 
to offences, namely Part XV., applies to it.

Having come to the conclusion that the words “summary 
conviction” in said sec. 9 mean, summary conviction by a Justice 
of the Peace under Part XV. of the Grim. Gode, I do not think 
the subsequent general secs. 18 and 21 take away the jurisdiction 
already conferred on the Justices of the Peace by said sec. 9.

Maxwell on Statutes, 3rd ed., p. 232, says:—
Where a general intention is expressed, and also particular intention 

which is incompatible with the general one the particular intention is con­
sidered an exception to the general one. Even when the latter; or latter part 
of the enactment is in the negative, it is sometimes reconcilable with the 
earlier one by so treating it. If, for instance, an Act in one section authorised 
a corporation to sell a particular piece of land, and in another prohibited it 
to sell "any land,” the first section would be treated not as repealed by the 
sweeping terms of the other, but as an exception to it.

My answer then to the question submitted.is, “Yes,” “You 
have jurisdiction as a Police Magistrate and Justice of the Peace 
to try and convict the said Spencer on the charge laid notwith­
standing sec. 18 of the Income War Tax Act, 1917.”

As there is no evidence before me as to what witnesses appeared 
before the Justice of the Peace and I am not in a position to fix 
the costs, I will remit the matter to the Justice of the Peace who 
heard the case to be dealt with by him.

The respondent will iiay appellant’s costs of this appeal.
Judgment accordingly.

BOILEAU ▼. BOURNIVAL.
Quebec Court of Review, Archibald, Acting C.J., Demers?and Lorimier, JJ. 

Junejt, 1920.

Sale (§ II A—26)—Or mill—Express warranty as to capacity—Not as
WARRANTY—SETTING ASIDE.

An express warranty that a mill can grind from 12 to 20 minots per 
hour is sufficient ground on which to set the sale of the mill aside, if in 
fact it can only gnnd from 3 to 4 minots an hour.

Appeal by defendant from a judgment of the Superior C'ourt 
(Quebec), in an action to set aside'the sale of a mill as not comply­
ing with the express warranty as to capacity under which it was 
sold. Affirmed.

The plaintiff states that on July 22 last he bought a mill 
(moulange) from the defendant, with a warranty that it could 
grind from 12 to 20 minots of wheat per hour, at the price of 81000,
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payable $500 in 30 days and the balance by two notes of $250 each 
at 3 and 6 months, with interest at 7%; that he has paid the sum 
of $500 and given the said notes; that, after several attempts, it 
has been ascertained that the mill does not comply with the 
warranty and can grind at the l>est only 3 or 4 minots an hou 
that he has offered to return the said mill to the defendant and 
lias requested him to return the sum of $175 as also the said notes, 
or to pay him the amount and he asks for the cancellation of the 
sale and the return of the amount paid and the notes.

The defendant denies the special warranty set up, and alleges 
that the mill was improperly installed and that the action is too 
late.

The Superior Court maintained the action for the following 
reasons:—

Considering thiit the plaintiff hits proved that the sale was made with the 
special warranty which he alleges, and particularly that the said mill could 
grind from 12 to 20 minots an hour, excepting some dimunitions more nr 
less considerable, resulting from some defects of the grain, but of which no 
proof was given relative to the said mill in this case; that the plaintiff has 
likewise established that the mill in question cannot give this return, but that 
it can only grind about 3 to 4 minots ]>er hour; that the plaintiff has likewise 
proved that on September 23 last, he paid the sum of $500 to the defendant 
and gave him two notes of $250 each, as agreed upon; that under the circum­
stances, that the defendant is entitled to ask for the cancellation of the said 
sale and the return of the said notes ns well as of the sum of $150, which he 
appears to have paid over and above the price of the said machine, dismisses 
the said defence, maintains the plaintiff’s action, cancels and annuls the said 
sale in so far as it relates to the said mill, orders the defendant to take it back 
and to pay and reimburse the plaintiff the sum of $150, and to return to the 
plaintiff the two notes above mentioned within the usual time, and, on default 
of returning the said notes within the said time, orders him to pay the amounts 
following, namely, the said sum of $500, with interest at 7% from September 
23 last and interest on $150, from the issue of the writ, December 13, 1918, 
and costs.

Cousineau and Laçasse, for plaintiff, 
rch bald. Dorais and Dorais, for defendant.
a.c.j. Archibald, Acting C.J.:—In looking over the record, and

particularly the correspondence of 'he defendant with the plaintiff, 
one cannot help admiring the vigour with which the defendant 
pressed upon the plaintiff the sale of the machinery in question. 
Nor does one find in that correspondence much reference to 
buckwheat and Indian com.

In a letter of defendant to plaintiff of July 16, 1918, we find the 
expression (translated) :
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We have sold a great quantity of these machines hist year distributed 
all over the Province, which have given great results. This year the demand 
for these mills is very considerable. It will be very prudent and important for 
you to make up your mind promptly if you wish to receive your machine in 
time for the grinding. You will see by the circular that we sent you with our 
catalogue that the scarcity of wheat flour will make them more and more 
valuable u|>on the market, and it will be necessary that there shall be mills 
installed in almost all the parishes. This will create a great demand for these 
mills. It will 1h> in your interest to place your order immediately in order 
to assure yourself a machine for the coming season.

Then, in another letter, on the following day, long arguments, 
are gone into as to the value of these machines, and the profits 
that can l»e made out of them. The defendant in that letter on 
the second page uses the following language:—

Supposing that you would choose a mill which could grind 100 rninots of 
wheat per day, and that you took every 8ih mi not for yourself, you would be 
found at the end of a day with a salary which might reach $50 a day.

And then lie proceeds: “The Government is anxious to stimu­
late the culture of wheat by even* jxissible means.”

And he mentions the fact that he encloses a copy of the cata­
logue. And on the third page, he says:—

If we resume the advantages of the offer to you of the installation of one 
of our mills, they will be as follows: superiority and efficiency of the mill; 
assured clientele, extraordinary profits, complete 85 percent; purchased at a 
price excessively low and uj)on easy terms.

Then he refers to their catalogue and sends plaintiff a number 
of questions to answer. Now the catalogue is a catalogue of the 
“Royale,” which shews the mill which plaintiff bought. On the 
11th page of that catalogue, under the heading “Moulins à farine 
de Royale,” on the first column are found the sizes of the mills. 
The largest size is 30 pouces. The next column shews the weight 
of the machine, and the next column the horse jtower required to 
operate it, and the next column the dimensions of the pulley. The 
next column the speed of the revolutions. .And under the heading 
“Capacity per hour,” in the same line, is found 12 to 20 rninots.

It is quite true that in a note at the foot of the same page the 
following is stated:—

There are certain grains such as wheat among others and also oats to 
which these capacities cannot be applied other than with a diminution more 
or less considerable according as the grains were in projier condition as to 
maturity at the time of being harvested and of their proper preservation.

All the correspondence of the defendant was manifestly in­
tended to produce in the mind of the plaintiff the impression that
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he could make large wages by the purchase of one of these machines 
by grinding wheat as well as other grains for his neighbours.

The proof established that for the short time the machine was 
trier! on two occasions it did not produce more than 3 or 4 bushels 
of wheat per hour, although the motor power was sufficient, and 
although the machine attained the numlier of revolutions required 
by the circular of the defendant.

As I have said there is a remark made with regard to wheat, 
which more or less limited the warranty. But certainly that could 
not honestly account for such a difference as that between 3 and 4, 
and 12 and 20 minots per hour. But the defendant says that all 
warranty was excluded in the contract itself. The following words 
are found in the contract (translated) : “The warranty on the bark 
of this order is granted to me for this machine, and no other is 
granted to me.”

The warranty in question on the back of the order is as follows 
(translated): “We warrant the solidity and the good construction 
and the good operation of our machines.”

A question would arise whether a machine which was repre­
sented by the defenilant as lieing capable of grinding 12 to 20 
bushels of grain per hour, could be considered to be working well 
when it only ground 3 or 4.

The defendant makes a point that the machine was constructed 
for grinding buckwheat and implies that it was not suitable for 
grinding wheat. If that is the case the letters of the defendant to 
the plaintiff might be characterised as fraudulent, because these 
letters clearly and over and over again point out the necessity for 
the plaintiff to buy a machine for the grinding of wheat.

I would be of opinion that, apart from the warranty, the 
judgment would be well founded in setting aside the contract in 
question as having been induced by false representations on the 
part of the defendant.

I am of opinion to confirm the judgment of the Court below.
Appeal dismissed.



57 DXJL] Dominion Law Reports.

HATFIELD A SCOTT, Ltd. v. CANADIAN PACIFIC R. Co.
New Brunswick Supreme Court, Appeal Division, Hazen, C.J., White* and 

Grimmer, JJ. February 18, 1921.

Carriers (§ III C—392)—Or goods—Bill of lading—Terms and con­
ditions—Construction of—Injury to goods in warehouse— 
Liability.

One of the conditions in a bill of lading prodded that ‘in the ease of ship­
ment from one point in Canada to another point in Canada < ir where g< x ><ls 
are shipped under a joint t anff, t he carrier issuing t his bill of lading shall be 
liable for any loss, damage or injury to such goods from which the other 
carrier is not by the tenus of the bill of lading relieved, caused by or result­
ing from the act, neglect or default of any other carrier to which such goods 
may be delivered in Canada or under such joint tariff or over whose line or 
lines such goods may pass in Canada, or under such joint tariff. The onus 
of proving that such loss was not so caused or did not so result being upon 
the carrier issuing this bill of lading.”

The Court held that the intention of this condition was to fix the 
original carrier issuing the bill of lading with liability from which the 
ultimate carrier was not relieved by the bill of lading, not only during, 
but after, transit, and that the onus of proof was on the original carrier 
who was liable for damage caused by the connecting carrier failing to 
promptly notify the shipper of the arrival of the goods at their destination 
and of storing them in an improper and unsuitable warehouse whereby 
they became unfit for use and had to be destroyed.

Motion by defendant to set aside verdict entered for plaintiff 
before Crocket, J., and a jury, or for a new trial.

F. R. Taylor, K.C., for defendant ; W\ P. Joncs, K.C., contra. 
Hazen, C.J.:—This action was for the recovery of damages 

by the plaintiff in a loss of 5 carloads of potatoes shipped over the 
defendant’s railway. It was tried before Crocket, J., and a jury. 
After certain questions had been answered argument was heard 
and a verdict entered for the plaintiff for $6,148.41, by direction of 
the trial Judge.

The potatoes which were the subject of the suit were shipped 
from different stations on the defendant's line of railway in New 
Brunswick, between April 17 and 24, 1919, under order bills of 
lading of the form approved by the Board of Railway Commis­
sioners for Canada, and under a joint tariff between the defendant 
and the New York Central Railway Co. They were consigned 
to the order of the plaintiff, and billed to the New York Barclay 
St. Docks, “Notify Sullivan, Young and Russland Inc., at New 
York.” Sullivan, Young and Russland were notified on the 
day that each car arrived, but as they failed to take delivery 
the potatoes were unloaded in bags and kept on a pier of the 
N.Y.C.R. for a number of days, running from a week to three
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weeks for the respective carloads, when the New York Central 
agent placed them in a commercial warehouse without notice to 
the plaintiffs of its intention to store them. On each bill of 
lading was written, “Perishable, rush with tracer.”

There was evidence to shew that at the time they were store 1 
in the warehouse the potatoes were in good condition, and no 
notice was sent to the agent at the shipping point or to anybody 
else until after the potatoes had l>een stored. Then1 was evident-- 
to shew that the warehouse in which they were stored was a dil­
apidated building with broken windows and generally out of 
repair. It was not a cold storage warehouse, and there was 
evidence to the effect that the potatoes wen1 stored in such a way 
that there was no ventilation whatever, and that they were 
placed on a wet floor. They were kept in this warehouse for 
several weeks, and sprouted, and the warehouse company sold 
some of them in different lots to meet their storage charges and 
expenses, and destroyed the remainder, but the proceeds of tin- 
sale were not sufficient to cover the storage charges, and the 
5 carloads of potatoes became a total loss to the plaintiff. After 
the contents of each of the cars had been stored the railway 
company in New York sent to the shipping agents at Hart land, 
New Brunswick, a form of notice upon which were the words, 
“This shipment is stored by consignee,” also stating that it was 
refused or unclaimed freight, and after he received these notices 
the agent at Hait land called the plaintiff’s office on the phone and 
notified them accordingly. Mr. Kyle, the plaintiff’s representative, 
says that he got the impression from this conversation over the 
telephone that the goods had been stored by the consignee and 
tliat therefore the consignee had paid the drafts or else the railway 
was responsible for the goods. Upon inquiry, however, the 
plaintiff found that the drafts had not l>een paid, and on June 8, 
Kyle went to New York, found the potatoes practically worthless, 
and a storage bill for $1,100 against them. The questions left 
to the jury with their answers were as follows:

Q. 1. Did the agents of the railway at New York, upon or after the failure 
of Sullivan, Young and ltussland to take delivery, exercise reasonable < are 
and prudence in connection with the keeping and warehousing of the 
potatoes? A. No. Q. 2. If not in what respect were they negligent? A. In 
not notifying Hatfield & Scott before putting potatoes in warehouse. 
Q. 3. If you find that there was negligence on the part of the agents of the
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railway at New York was the plaintiff company’s . caused by such negli­
gence? A. Yes. Q. 4. At what amount do you assess the plaintiff’s loss? 
A. $6,148.31. Q. 5. Is there a uniform and generally recognised usage at 
New York in connection with the sliipment of jierishable freight to that city, 
that the consignor is immediately notified of the failure of the consignee or 
his assigns to take deliver} ? A. Yes.

There seems to be some confusion with regard to the answer 
to Q. 2, and it is submitted by the api>ellant that the answer 
is against the weight of evidence as there was no obligation under 
the American practice or under our law to give notice to Hatfield 
& Scott before warehousing, and failure to give such notice cannot 
be negligence.

The Judge in his charge to the jury stated that they might 
find that failure to notify the plaintiff that Sullivan, Young and 
Russland had failed to take deliver}' constituted negligence, and 
also referred to the question of notice of intention before storing 
the potatoes, but withdrew this subsequently from the jury and 
told them to disregard what he had said in respect to it. In 
reference to this, in giving judgment he said:

Mr. Taylor contends with reference to these findings that the answer to 
Q. 2 must be taken to mean that the New York Central’s negligence consisted 
of its failure to notify the plaintiff of its intention to store the potatoes in a 
commercial warehouse, and that all other grounds of negligence have been thus 
negatived. In the light of the fact that 1 told the jury that the plaintiff had 
put forward two principal grounds of negligence, viz., the failure of the rail­
way to promptly notify the plaintiff of the non-acceptance of the goods by 
Sullivan, Young and Russland, and the storing of the goods in an unsuitable 
and improper warehouse, and had withdrawn the reference I made to the 
railway’s failure to notify the plaintiffs of the intention to store the goods in a 
licensed warehouse for the reason that this was a question of law, I assumed 
when the jury returned their findings that the answer to Q. 2 referred to the 
failure to notify of the non-aeceptance of the goods by Sullivan, Young and 
Russland, and w as under that impression until Mr. Taylor made Ids argument 
upon the motion for the entry of the verdict which immediately after the 
return of the findings it was agreed should be heard at a subsequent date at 
Chambers. Although I am still inclined to think that this is what the jury had 
in their minds, it is evident that the language which the jury used is callable 
of the meaning which Mr. Taylor assigns to it, and I am not so sure that had the 
onus rested upon the plaintiff to prove that his loss was caused by the negli­
gence of the New York Central Railway, the defendant would not have had 
good ground for resisting the entry of the verdict for the plaintiff upon so 
uncertain a finding as that referred to.

Crocket, J., however, rested his judgment on other grounds 
entirely, and held that as a matter of law and on the undisputed 
facts of the case the verdict should be entered for the plaintiff.
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The conditions of the bill of lading which have bearing upon 
the question in dispute it seems to me were Nos. 1, 2, 3, 4, and 
6 which are as follows :—

Sec. 1. The carrier of any of the goo<ls herein described shall be liable fur 
any loss thereof or damage thereto except as hereinafter provided.

Sec. 2. In the case of shipmentsfrom one point in Canada to another p int 
in Canada, or where goods are shipjted under a joint tariff, the carrie r issuing 
this bill of lading, in addition to its other liability hereunder, shall be liable 
for any loss, damage or injury to such goods from which the other carrier is 
not by the terms of this bill of lading relieved, caused by or resulting from the 
act, neglect or default of any other carrier to which such goods may bo de­
livered in Canada or under such joint tariff, or over whose line or lines such 
goods may pass in Canada or under such joint tariff, the onus of proving that 
such loss w as not so caused or did not so result being upon the carrier issuing 
this bill of lading. The carrier issuing this bill of lading shall be entitled to 
recover from the other carrier on whose line or lines the loss, damage or 
injury to the said goods shall have been sustained the amount of such loss, 
damage or injury as it may be required to pay hereunder, as may be evidenced 
by any receipt, judgment or transcript thereof. Nothing in this section shall 
deprive the holder of this bill of lading or party entitled to the goods of any 
remedy or right of action which he may have against the carrier issuing this 
bill of lading or any other carrier.

Sec. 3. The carrier shall not be liable for loss, damage or delay to any of 
the goods herein described caused by the act of God, the King’s or public 
enemies, riots, strikes, defects or inherent vice in the goods, or the act or 
default of the ship|>er or owner; for differences in weights of grain, seed or 
other commodities caused by natural shrinkage or discrepancies in elevator 
weights when the elevators are not operated by the carrier, unless the weights 
are evidenced by Government certificate; the authority of law or by quaran­
tine. For loss, damage or delay, except where cartage is to be performed by the 
carrier or its agents, caused by fire wcurring after forty-eight hours (exclusive 
of legal holidays) or in the case of bonded goods seventy-two hours (exclusive 
of legal holidays) after written notice of the arrival of said goods at destination 
or at port of export (if intended for export and not covered by a through bill 
of lading) has been sent or given, the carrier’s liability shall be that of ware­
houseman only. Except in case of negligence of the carrier (and the burden 
of proving freedom from such negligence shall be on the carrier) the carrier 
shall not be liable for loss, damage or delay occurring while the goods are 
stopped and held in transit upon the request of the party entitled to make such 
request. When in accordance with general custom, on account of the nature 
of the goods or at the request of the shipper, the goods are transported in 
open cars, the carrier (except in case of loss or damage by fire, in which case 
the liability shall be the same as though the goods had been carried in cli sed 
cars) shall l>e liable only for negligence and the burden of proving freedom 
from such negligence shall be on the carrier.

Sec. 4. (Part) The amount of any loss or damage for which any carrier 
is liable shall be computed on the basis of the value of the goods at the place 
and time of shipment under this bill of lading (including the freight and other 
charges, if paid, and the duty if paid or payable and not refunded), unless »
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lower value has been represented in writing by the shipper or has l>een agreed 
ui>on or is determined by the classification or tariff upon which the rate is 
based, in any of which events such lower value ehalkbe the amount to govern 
such computation, whether or not such loss or damage occurs from negligence.

Sec. 6. (Part) Goods not removed by the party entitled to receive them 
within forty-eight hours (exclusive of legal holidays) or in the case*of bonded 
goods within seventy-two hours (exclusive of legal holidays) after written 
notice has been sent or given, may he kept in car, station or place of delivery 
or warehouse of the carrier, subject to a reasonable charge for storage and to 
the carrier's responsibility as warehouseman only, or may at the option of 
the carrier (after written notice of the carrier's intention to do so, lias been 
sent or given), be removed to and stored in a public or licensed warehouse at 
the cost of the owner and there held at the risk of the owner and without lia­
bility on the part of the carrier, and subject to a lien for all freight and other 
lawful charges including a reasonable charge for storage.

Crocket, J., held, and I think correctly, that under these 
conditions the defendant agreed to carry the goods described 
therein to its usual place of delivery at said destination, if on its 
route, otherwise to deliver to another carrier on the route to said 
destination, and agreed with the plaintiff as distinctly set forth 
on the face of the bill of lading, as to each carrier of all or any 
of said goods over all or any portion of said route to destination, 
and as to each party at any time interested in all or any of said goods, 
that every service to be performed should be subject to all the 
conditions therein contained, including the conditions on the back 
thereof. One of the conditions on the back, No. 2, provides that 
in the case of shipment from one point in Canada to another 
point in Canada, or where goods are shipped under a joint tariff, 
the carrier issuing this bill of lading shall lie liable for any loss, 
dam- or injury to such goods from which the other carrier is 
not 1 \ the terms of the bill of lading relieved, caused by or result- 
h mm the act, neglect or default of any other carrier to which 

goods may be delivered in Canada or under such joint tariff 
or over whose line or lines such goods may pass in Canada, or 
under such joint tariff, the onus of proving that such loss was not so 
caused or did not so result being upon the carrier issuing this 
bill of lading.

I concur entirely in the opinion of the Judge that the intention 
and purpose of Condition 2 was to fix the defendant as the original 
carrier issuing the bill of lading in addition to his other liability 
thereunder, with liability for any loss or damage from which the 
other carrier (the New York Central R. Co.) was not by the
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terms of the bill of lading relieved, during the time the goods 
were in the possession and control of the other carrier, whether 
during or after transit, and that the onus of proving that such 
loss or damage was not so caused or did not so result was on the 
defendant as the original carrier issuing the bill of lading.

The Judge has very fully discussed the terms of the bill of 
lading, and the clauses which I have set out, and their application 
to the facts of the present case, and with the conclusions to which 
he has come I fully agree, and concur that the undisputed facts 
constitute under the terms of the bill of lading a good cans1 
of action against the defendant, which could be defeated only 
by proof that the loss of the goods was not caused or did not result 
from the act or neglect of the railway itself. It is unnecessary, 
it seems to me, in view of the very thorough manner in which 
Crocket, J., has done so, and of my complete agreement with 
the conclusions at which he has arrived, to further discuss his 
reasons therefor, or the authorities upon which he relies. He has 
come to the conclusion upon the facts that the jury could not 
reasonably have found on the evidence that the lose of the goods 
was not caused by or did not result from the act of the New York 
Central R. Co. because they had not notified the plaintiff of the 
failure of Sullivan, Y’oung & Russland to take delivery of the 
goods according to the uniform and generally recognised usage 
at New York in connection with a shipment of perishable freight 
to that city, and because after retaining them in their possession 
so many days after the expiration of the 48 hours free time without 
communicating with the plaintiff they placed them in a licensed 
warehouse without sending or giving any notice of intention to 
do so, which there was no justification for doing under the con­
tract. The potatoes having subsequently become a total loss to 
the plaintiffs, he found they were entitled to damages on the 
basis of the value of the goods at the place and time of shipping, 
under Condition 4 of the bill of lading, including the freight nud 
other charges paid and the duty if paid or payable and not refund­
ed. The amount of damages awarded was admitted as the v; lue. 
The Judge found that the defendants entirely failed to prove by a 
preponderance of evidence that the loss was not caused by the 
act, neglect or default of the New York Central R. Co., and did 
not satisfy the onus which was placed upon them, and to discharge
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this onus it was not sufficient to shew' that the same loss might 
have happened if the act of the New York Central in placing the 
goods in the warehouse without notice had not l>een done, but 
it was necessary to prove that it must inevitably have happened 
regardless of that railway’s act or default, and there was no 
evidence upon which any such finding could reasonably have 
been made.

I see no reason for disagreeing with the findings of fact or 
conclusions in law arrived at.

In my opinion the appeal should 1m? dismissed with costs.
Grimmer, J., concurs. Appeal dismissed.

BONHAM v. BONHAM.

Ontario Supreme Court, Appellate Division, Mulock, C.J.Ex., Hodgins, J.A., 
Riddell and Masten, JJ. December 20, 1920.

Evidence (§ VI F—541)—Admissibility—Promissory note—Oral agree­
ment BETWEEN MAKER AND PAYEE—UNCOMPLETED GIFT—CHANGE 
OF INTENTION—LIABILITY.

Two promissory notes were given by the defendant payable to his 
mother. After the mother’s death her executor brought action to enforce 
payment of the notes. At the trial of the action the defendant sought 
to prove that the money for which the notes were given was a gift to him 
but admitted on cross-examination that it was a loan to him, and was 
to be repaid after his death if he died before his mother. The Court 
held, affirming the trial Judge, that evidence of the oral agreement was 
properly admitted at the trial, as shewing an intention on the part of the 
mother to make a gift to the son, but that it also established that the 
mother changed her mind before her death, and as the intention to

Sive, although communicated to the son, did not continue until the 
eath of the mother the son was liable for the amount due.
[5/rony v. Bird (1874), L.R. 18 Eq. 315; Re Goff (1914), 111 L.T.R. 34; 

Re Barnes (1918), 42 O.L.R. 352, distinguished. See Annotations on 
Evidence, Oral Contracts, Effect of Admission in Pleading, 2 D.L.R 
636; and Gift, Necessity for Delivery and Acceptance of Chattel, 1 
D.L.R. 306.1

Appeal by defendant from the judgment of Rose, J. (1920), 
47 O.L.R. 535, in an action by an executor to recover the amount 
of certain promissory notes. Affirmed.

W. S. MacBrayne, for appellant.
H. Carpenter, for respondent.
The judgment of the Court was delivered by ,
Masten, J.:—Appeal from the judgment of Rose, J., who 

tried the case without a jury.
The only argument advanced by Mr. MacBrayne was, that the 

evidence which was received subject to objection was admissible
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and shewed that the instruments in question, being two promissory 
notes, one for 8800 and the other for 8140, were not to become 
operative as notes unless the condition, namely, the death of the 
defendant in the lifetime of the testatrix, was fulfilled.

The notes in question were given for money advanced by the 
mother of the plaintiff and defendant to her son Lincoln, the 
defendant. The plaintiff is the executor of his mother.

I have perused the evidence in the light of the argument ad­
dressed to us by Mr. MacBrayne, and the conclusion at which I 
arrive coincides with that which was formed by the trial Judge, 
namely, that the bargain was not that the commencement of the 
obligation represented by the notes should be suspended, but 
rather that the notes imported a definite present obligation, 
which should be liable to be defeated if the event mentioned in 
the oral agreement happened. That finding of fact negatives the 
argument adduced on behalf of the appellant.

On the hearing of the appeal, another question has presented itself 
to me, namely, whether the circumstances here shewn brought 
the case within the principle established by Strong v. Bird (1874), 
L.R. 18 Eq. 315, and subsequently followed in the Courts of 
England in a number of cases which are to be found in Halsbury's 
Laws of England, vol. 14, p. 270; the principle being that where 
there is an uncompleted gift, and the donor appoints the debtor to 
be the executor of the will, the debt is extinguished in law, though 
in equity the executor is answerable for the amount of the debt 
as assets of the testator in favour of creditors and of all persons 
taking beneficially under the testator; and the further principle 
that the claim in equity may be rebutted by evidence of an inten­
tion on the part of the testator to forgive the debt, the same 
principle applying where the testator, during his lifetime, attempts 
to make a gift, which, being uncompleted, fails on technical 
considerations.

In the present case the trial Judge has found in favour of the 
defendant’s account of what took place at the time when the money 
was advanced, namely, that the mother then said that she would 
not lend the money to him, but would give him the money provided 
he paid her interest on it as long as she lived, and has made the 
further finding that the notes were given to secure the payment 
of the interest, and to insure payment of the principal only in ease
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the son predeceased the mother. On this issue it appears to me 
that the evidence which was admitted subject to objection was 
properly admissible, but it establishes that the intention to give 
did not continue throughout the lifetime of the testatrix—on the 
contrary, that she changed her mind and did away with the 
arrangement, as she was entitled to do. The essentials in such a 
case are : that the intention to give shall be plain and absolute— 
this has been found in the defendant’s favour; that the intention 
to give must be communicated to the donee—that also was 
proved; but it must further be established that the intention to 
give continued until the death of the testatrix—and on this phase 
of the evidence the defendant fails.

I am therefore of opinion that the appeal should be dismissed 
with costs.

In addition to the case above mentioned, reference may be had 
to the case of Re Goff (1914), 111 L.T.R. 34, and to Re Barnes 
(1918), 42 O.L.R. 352. Appeal dismissed.

ONT.

8. C.

Bonham.

Masten, J.

YEATES t. GILLEN. N. 8.
Nova Scotia Supreme Court. RusseU, and Longley, JJ., Ritchie, E.J., and g. 

Chisholm, J. February 26, 1921.

Landlord and tenant (§ II E—37)—Lease of premises—Restriction 
on occupation—Sublease—-Consent of landlord—Verbal
WAIVER OF RESTRICTION—RlGHT OF POSSESSION FOR BREACH OF 
CONDITION.

A verbal representation made by a landlord, that a forfeiture clause 
in a written lease of the premises will not be enforced, on which con­
dition the lease is signed and the tenant moves into the premises, is a 
waiver of such clause, for breach of which the landlord cannot afterwards 
claim possession.

I Yeomans v. Williams (1865), L.R. 1 Eq. 184, followed.]

Appeal from the judgment of Wallace, Co. Ct. J., granting an Statement, 
order for a writ of possession in proceedings under the Over­
holding Tenants Act, R.S.N.S. 1900, ch. 174.

T. R. Robertson, K.C., for appellant ; D. V. White, for respondent.
The judgment of the Court was delivered by
Chisholm, J.:—This is an inquiry under the Overholding ChW»o,“.J- 

Tenants Act, R.S.N.S. 1900, ch. 174, to determine the respective 
claims of the parties in relation to the letting of a certain portion 
of the Commodore Apartments in the city of Halifax. The 
inquiry was first had before Wallace, Co. Ct. J., on January 20,
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1921, and after taking the evidence of witnesses and hearing 
counsel, Wallace, Co. Ct. J., decided in favour of the landlords, and 
directed a writ of possession to issue. The tenant, Miss Gillen, 
made application under sec. 6 of the Act and the matter came on 
for hearing before Harris, C.J., who referred it to the Court in 
banco.

By an indenture dated February' 1,1920, the landlords, through 
their agent, leased to Captain G. C. Milsom the basement on the 
first floor of the building known as the Commodore Apartments 
from February 1, 1920, to May 1, 1921, at a rental of $780 payai >lc 
in monthly instalments of $65 each in advance. The lease con­
tained a covenant, inter alia, that the premises should not l>e used 
to give instructions in music or singing.

In July, 1921, the lessee, Captain Milsom, desired to sublet 
the apartment, and in responce to an advertisement in the news­
paper Miss Gillen called upon him and he brought her down to 
Minshull, the agent of the landlords. She told Minshull that she 
was a music teacher and intended to teach music in the flat. The 
evidence as to the conversation is as follows:—

G. C. Milsom: I went down und told Minshull that we had a tenant for 
the flat, and that she taught music. He said to bring her down. I told him 
she was a music teacher ... I brought her down ... In effect 
she said she was going to teach music in the flat. Mr. Minshull said if any­
body complained to send them down to him, that he would fix it. After the 
conversation with him the lease was signed. I understood that he consented 
to her teaching music there ... I understood she was to play as long ns 
she did not play all day and all night.

A. H. Minshull testified: Captain Milsom was wanting to dispose of his 
lease and I asked him to find a tenant and he brought Miss Gillen down one 
day about the last of July. Miss Gillen informed me that she gave lessons in 
music. Thé impression that I got was that there were a few lessons in music 
and I said so far as I was jiersonally concerned I had no objection, but if there 
were any object ions by any of the tenants we would have to take notice of it. 
If I had expressly waived the clause I would have crossed it out. There were 
objections subsequently made by the other tenants and I ignored them for a 
time, hoping that things would die down ... I can’t remember the 
exact words of the conversation. The impression that I got was that I told 
her that she could carry' on piano lessons, but if there were objections made by 
other tenants I would have to take notice or words something like that. I 
remember another interview when she and her sister came to see me. I can’t 
remember what occurred at the second interview ... I always had the 
impression that she was eking out a living by giving a few lessons.

Miss Gillen’s evidence is as follows: Before I signed the document 1 
asked Mr. Minshull if I would be allowed to teach piano playing. I told Mr.
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Minshull that I was going to give piano lessons and he said that would be all 
right provided that I let up at a reasonable hour ... He laughed at the 
idea of persons complaining. He said, if they bother you, come to me. I told 
him that I wanted a permanent place for the winter. 1 told him I made my 
living as a music teacher. After that I signed the original document. At the 
time I signed I was not aware that there was any clause proliibiting piano 
teaching. I moved my piano in and started teaching ... I said I did 
not want to go in and be put out.

N. 8.

8. C.

Chisholm, J

The Judge lielow has lield that by reason of giving instruetion 
in piano playing in the a|>artment, Miss Gillen committed a 
forfeiture, and he deals with the legal consequences of a forfeiture 
under the language of the |>articular lease. 1 do not understand 
that he rejects the evidence of Miss Gillen and Milsom rcs|>ecting 
the conversations which led up to the completion of the assignment 
of the lease. It is clear beyond question that Miss Gillen informed 
Minshull that she intended to give music lessons. The latter 
s|*‘aks more of his impressions than of actual conversations, one of 
bis impressions 1 K-ing that Miss Gillen (who assumed res|xinsibility 
to ]iay in advance a monthly rental of sixty-five dollars) was eking 
out a living by giving a few lessons. It is hard to conceive how a 
music teacher could pay rent at the rate of $780 a year, and meet 
her other living expenses by giving a few music lessons. It was 
the natural thing for any [icrson under the same circumstances 
to do as Miss Gillen says she did, namely, to ascertain in advance 
whether she was free to give her lessons and to secure assurance 
that she would not lie disturlied in her jiosscssion of the premises 
for the currency of the written lease. I should find ujxin the 
evidence that Minshull agreed that Miss Gillen had permission 
to give piano lessons—up to a reasonable hour; and that by so 
agreeing he waived the forfeiture clause upon which the application 
to the Judge is founded. It was urged that the terms of the 
written lease could not be waived except in express terms and by 
another instrument executed by the parties. I think, however, 
the ease of Yeomans v. Williams (1865), L.R. 1 Eq. 184, is authority 
supporting the oral waiver in the present ease. The case decides 
that a voluntary declaration by a creditor that he intends to 
release his debtor from a debt, though not amounting to a «'lease 
at law, may nevertheless lie held in equity to lie a representation 
which the creditor is bound to make good. The creditor in ques­
tion was a mortgagee who represented to the mortgagor, his son-
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in-law, that he would not require payment of interest on the 
amount secured by the mortgage. The mortgage deed contained 
the usual covenants for the payment of the principal and interest. 
It was held to be a good discharge of payment of the interest.

Sir J. Romilly, M.R., said, at p. 186: “When one man induces 
another to enter upon a certain course of action upon the faith 
of certain representations held out to him, he shall be compelled to 
make such representations good.”

Taking the view that the forfeiture clause as to teaching 
piano playing was waived and that there was no forfeiture, it 
becomes unnecessary to discuss the other points raised on the 
application. The order of Wallace, Co. Ct. J., and the writ of 
possession issued thereon will l>e set aside with costs both in this 
Court and before the Judge below.

Order and writ of possession set aside.

CANADIAN GRAIN Co. ?. MITTEN BROS.

Saskatchewan King's Bench, Taylor, J. January IS, 19SI.

Brokers (6 I—2)—Stock brokers—Sale or grain—Future delivery— 
Failure to deliver—Purchase by broker to cover Shortage- 
Damages—Liability or seller.

Where there is at the time of entering into a contract with a broker 
for the sale of wheat for future delivery a bond fide intention to deliver 
the wheat at the time agreed upon the transaction is not illegal.

The seller must be deemed to have knowledge of the rules of the stock 
exchange governing the sale of such grain, and is liable in damages to 
his broker who has been compelled to buy other grain to cover the shortuge 
caused by the seller's failure to deliver.

[Maloof v. Bickell (1919). 50 D.L.R. 590, 59 Can. S.C.R. 429, followed; 
Smith Grain Co. v. Pound (1917), 36 D.L.R. 615, 10 S.L.R. 368, dis­
tinguished.)

Action to recover damages caused by defendant’s failure to 
deliver certain wheat sold to the plaintiffs, which delivery was 
guaranteed by the plaintiffs and through which it was compelled 
to purchase other wrheat under the rules of the Winnipeg Exchange, 
and for commission. Judgment for the plaintiff.

B. H. Squires, for plaintiffs; Bussell Hartney, for defendants. 
Taylor, J.:—The defendants Mitten Bros, are farmers residing 

in the Saskatoon district. The firm is composed of two brothers, 
William and Henry Mitten. They carry on business as implement 
agents, and also operate and live upon a large farm. In the summer 
of 1916 they had prospects of a good crop of wheat, and whilst



57 DXJt.] Dominion Law Reports. 465

William Mitten was in Saskatoon he was advised by his brother, SAM. 
R. C. Mitten, who is not a member of the firm, that wheat was K. B. 
then selling at such a good price tliat it would be advisable to sell Canadian 

a portion of the crop, and accordingly William Mitten concluded < 0-
that he had better make a sale of three carloads. He did not dis- Mitten 

cuss the matter with his co-|>artner, but assuming authority he RQa 
entered the office of the plaintiff comtiany, told them what he Twk”'1 
wanted to do, and . . . asked them to sell 3,000 bushels 
of wheat for him. The plaintiff company then had a private tele­
graph wire lietween their office and that of their correspondents, 
the Norris Commission Co. Instructions were sent on this wire 
to the Norris Commission Co. to sell 3,01)0 bushels at the market 
price, and the advice was returned in a minute that 3,000 bushels 
had been sold at $1.23 for (Holier delivery. A written contract 
was then drawn in the office of the plaintiff, purixirting to evidence 
the agreement made between the plaintiff and the defendants, 
and the material paragraph is in these words:—

The seller does hereby constitute and appoint the comjiany and the 
company agrees to act, as the seller's agent to sell on the Winni|ieg Grain 
Kxcliange and according to the rules and regulations thereof 3,000 bushels 
of wheat for delivery in the month of October and tor the price of 1.23 cents 
per bushel ...

The Norris Commission Co., on the same date, July 29, sent 
a letter confirming the sale to the plaintiff, and on the same date 
the plaintiff company mailed to the defendants a letter confirming 
the sale made on the defendants’ behalf. The agreement of 
July 29 was signed by William Mitten only, and is under seal.
He was given a copy of this. When he took it home he told his 
co-partner, Henry Mitten, and shewed him a copy of the contract.
They had a few words over it. The co-partner objected to the 
transaction but made a statement to the effect that as William had 
signed the contract if the defendants had the wheat it would have 
to be shipped to the plaintiff company. A little later Henry 
Mitten was in Saskatoon ami called at the office of the plaintiff 
company at its request. He was advised that they wanted his 
signature along with his brother, and he refused to sign. He was 
asked by the representative of the company if his brother William 
had authority to sign for the firm and he answered that they always 
backed one another up in anything they did; that he did not 
approve of this deal; but he did not, as I understand the evidence,
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say anything which would lead the plaintiff company to believe 
that he was repudiating the transaction and the signature of the 
agreement made on liehalf of the firm and the firm’s signature 
attached thereto. I think under the circumstances he must lie 
held to have ratified it.

On October 20, 1916, the plaintiff, not having heard from the 
defendants, wrote asking for delivery. The defendants’ crop had 
not turned out as expected, and they replied by letter of October 
28, 1916 (this letter was signed by the defendant William Mitten), 
which would lx* received on Octolier 30, advising that owing to 
crop failure the defendants would be unable to make delivery of 
the 3,000 bushels of grain. The plaintiff immediately purchased 
3,000 bushels at $1.89^. Its reason for so doing is that under the 
rules under which the grain is sold by it on the Winnipeg Exchange 
it is required to guarantee delivery and was responsible to the 
clearing house for any loss that might occur. The action is to 
recover from the defendants the damages thus sustained, $1,987.50, 
and an additional $7.50 for commission which it would have earned 
had the defendants carried out the contract.

Certain evidence taken on commission was put in, and it is 
contended that the effect of this evidence is to shew that there 
was no sale in fact made by the plaintiff of the grain in question 
to any person; that the plaintiff was appointed as agent to sell, 
and never having made a sale the defendants are not responsible 
to the plaintiff company for damages sustained by doing some­
thing which they were not authorised to do. It is not contended 
that the agreement lietween the plaintiff and the defendants was 
an illegal transaction, as was held by some members of the Court 
in Beamish v. Richardson (1914), 16 D.L.R. 855, 49 Can. S.C.R. 
595, 23 Can. Cr. Cas. 394, but counsel admits that upon the facts 
there was a bond fide intention on the part of the defendants to 
deliver 3,000 bushels of grain in October at the agreed price of 
$1.23 per bushel. Delivery of course would be as the defendants 
would well understand to the plaintiff company.

This statement of fact, and the evidence adduced on the com­
mission, would bring the case almost on all fours with Smith drain 
Co. v. Pound (1917), 36 D.L.R. 615, 10 S.L.R. 368 (McKay, 
and Atlas Elevator Co. v. Averill, a judgment of Brown, C.J.K.B., 
not reported, of February 19, 1920. On what appear to be similar
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facts, Brown, C.J. K.B., and McKay, J., find that they cannot 
find anyone against whom the defendant or his brokers would 
have a right of action or an enforceable contract. The Chief 
Justice adds that in view of the decision in Smith drain Co. v. 
Pound, 36 D.L.R. 615, 10 S.L.R. 368, to which 1 have referred, 
and Canadian Grain Co. v. Nichol (1920), 50 D.L.R. 431, 13 
S.L.R. 30, he does not think he should lie over industrious in 
finding grounds to distinguish the Allan Elevator Co. v. Averill 
from Beamish v. Richardson, 16 D.L.R. 855, 49 ('an. 8.C.R. 595, 
23 Can. Cr. Cas. 394.

In both Atlas Elevator Co. v. Averill and Smith Grain Co. v. 
Pound, supra, the decision is that the plaintiffs have no cause of 
action, and the actions were dismissed with costs. It is somewhat 
unfortunate for me that I cannot also follow the same course as 
that of the Chief Justice and leave it to an appellate Court to 
Iiass on the question of the liability. But I find that about the 
same time that the Chief Justice was considering Atlas Elevator 
Co. v. AveriU, the Supreme Court of Canada in Maloof v. Bickell 
<t- Co. (1919), 50 D.L.R. 590, 59 Can. S.C.R. 429, had Beamish v. 
liichardson, and the effect of the same rules, regulations and customs 
of the Winnipeg Grain Exchange and the Winnipeg Clearing 
House Assn, again under consideration, and once the question of 
illegality is removed I am unable* to distinguish the case of Maloof 
v. Bickell <£ Co. from the case under consideration. In that case 
the respondent company had on the appellant’s instructions sold 
50,000 bushels of May com on the Chicago market. It was under­
stood between the parties to be a margined transaction, and the 
appellant had $2,000 to his credit with the res]>ondent company. 
When this was wiped out, under the rules of the market upon 
which they were operating, the appellant’s sale was closed, and the 
action was brought by the appellant to recover this $2,000 and 
damages. The Appellate Division of the Supreme Court in 
Ontario had decided that the transactions between the parties 
were real purchases and sales under the authority of Forget v. 
Ostigy, [1895] A.C. 318, and similar cases. Duff, J., in 50 D.L.R., 
at 595, says:—

The purchases authorised by the appellant’s orders were to be pur­
chases in the corn pit of the Chicago Board of Trade and in the usual course 
of business, that is to say, by agents in Chicago; with the consequence that in 
the absence of agreement to the contrary the agents would contract as prin-
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cipals and not as representatives; in other words, the purchases and sales 
would be purchases and sales enforceable only by the agent. (See Robinson v. 
Motte# (1875), L.R. 7 H.L. 802.)

There is this distinction between Maloof v. Bickell & Co 
50 D.L.R. 590, 59 Can. 8.C.R. 429, and Smith Grain Co. v. Pound, 
36 D.L.R. 615, 10 S.L.R. 368, that in the former the customer 
well knew the customs of the Exchange with which he dealt and 
the rule as to margining the grain. In the latter the defendant 
was in the finding of the trial Judge ignorant of the rule, and that 
the effect of the transaction was that the customer had no one 
to look to to carry out the transaction other than the agent em­
ployed by him, and the decision was that a rule or rules bringing 
about such a result were unreasonable and not binding upon the 
defendant without notice.

I have before me nothing to shew upon what evidence McKay, 
J., drew that conclusion in Smith Grain Co. v. Pound. On the 
evidence in this case I am unable to draw a similar conclusion. 
The defendants admit that they have been running an implement 
business and farming in Saskatchewan for a number of years. It 
is common knowledge that the produce of this Province is shipped 
for use outside of the Province and mostly sold upon the Winnipeg 
market. There the representatives of the sellers and buyers meet 
in the Exchange. The enormity of the business transactcd 
requires rules to be made to govern the actions of the members. 
It would seem to me impossible to create a state of affairs whereby 
the farmer in Saskatchewan having a certain quantity of grain to 
sell intimated to his agent here or in Winnipeg that he desired to 
sell, that another agent having a principal ready to buy intimates 
his willingness to buy, and that then a specific contract should be 
made whereby the farmer agreed to deliver to the purchaser the 
grain in question. In the first place,* no vendor of grain would 
deal in that way. How would he know that the purchaser was 
solvent or likely to lie able to accept delivery on the agreed date? 
It is necessary that a guarantee should be given some place, and 
it has been worked out by the agents accepting personal responsi­
bility each to the other and to their customers, and intelligent 
farmers such as the Mitten Bros, appear to be, of long experience, 
must be taken to have a working knowledge of the way in which 
their grain from year to year is marketed and the price fixed.

T*hen in the actual transaction which took place in the plain-
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tiff’s office it is to In' noted that the defendants did not ask, and 
apparently never expected to lie advised as to who was the buyer, 
and the subsequent letter shews, and the conversation between 
the two partners shews that they understood that delivery was to 
l>e made to the plaintiff company. The inference I would draw 
from the evidence submitted to me would be that the defendants 
had a working knowledge of the customs of the drain Exchange, 
and of the way in which grain would lx* marketed for future de­
livery, and that they knew that in making a sale it was made under 
rules whereby the agents look each to the other, saving the necessity 
of putting the vendor in direct privity with the buyer, and knew 
also that under the custom of the Exchange and its rules the plain­
tiff company would be accepting the responsibility of delivery and 
looking to the defendants for delivery.

Arriving at that conclusion this case falls rather under the 
decision of Maloof v. Hick ell & Co., 50 D.L.R. 590, 59 Can S.C.R. 
429, than of Smith Grain Co. v. Pound, 36 D.L.R. 615 10 S.L.R. 
368. The other decision referred to by the Chief Justice, Canadian 
Grain Co. v. Nichol, 50 D.L.R. 431, 13 S.L.R. 30, has since l>een 
reversed in the Appeal Court on other grounds (1920), 53 D.L.R. 
375. The Appeal Court held that a subsequent request to the 
agent made by the customer to advance for him the margins 
necessary to carry the grain and prevent the customer from being 
sold out distinguished the transaction from that in question in 
Beamish v. Richardson, and the plaintiffs were entitled to succeed 
on this subsequent agreement.

In the result I feel that had the Chief Justice liefore him the 
decision in Maloof v. Bickell & Co., that he could not escape 
responsibility for expressing his own view by simply referring to 
and following the previous cases, and whilst the decision of the 
Chief Justice is later in date than the decision of the Supreme 
Court its report was apparently not l>efore the Chief Justice, and 
I conclude, after reading the decision of the Supreme Court, were 
the facts as I have found them in this case l>efore the Supreme 
Court of Canada their decision would on the ratio decidendi of 
Maloof v. Bickell be for the plaintiff, and under the circumstances 
I can see no useful purpose in discussing at any greater length the 
questions of law involved.

There will be judgment for the plaintiffs for $1,995 and costs.
Judgment accordingly.

8 ASK.
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THE KING v. MAGEE.
Nova Scotia Supreme Court, Harris, C.J., RusseU, J., Ritchie, E.J., Ckishlm 

and Mellish, Jj. February 19, 1991.

Intoxicating liquors (§ III H—90)—Nova Scotia Temperance Act- 
Destruction or liquor—Reasonable belief of inspector as to 
INTENTION TO SELL—SWORN INFORMATION—SUFFICIENCY OK— 
Jurisdiction or magistrate.

Under the Nova Scotia Temperance Act, 8-9 Geo. V. 1918 (N.S.), 
ch. 8, sec. 59, in order to give the magistrate jurisdiction to order the 
destruction of liouor, the insect or making the seizure must give infor­
mation under oatn that at the time of seizure he reasonably believed that 
the liquor was intended for sale, and in the absence of such informal ion 
the magistrate is without jurisdiction to order the destruction of the 
liquor. An information sworn some days after the seizure and setting 
out that he then “verily believes” the liquor was intended to be kept 
for sale is insufficient.

The Court may look at the evidence and decide if the inspector could 
have a reasonable belief under the circumstances of the case that the 
liquor was intended for sale.

[The Queen v. Hughes (1879), 4 Q.B.D. 614; The King v. Clark (1918). 
34 Can. Cr. Cas. 130, 52 N.8.R. 406; Hanes v. Hart (1885), 18 N.S.R 42; 
The Queen v. Walsh (1879), 29 N.8.R. 521, referred to; see also The King 
v. Flavin (1921), 56 D.L.R. 666.]

Application by certiorari to quash a conviction by a stipendiary 
magistrate whereby the defendant was convicted on the informa­
tion of an inspector under Part I. of the Nova Scotia Temperance 
Act, 8-9 Geo. V. 1918 (N.S.), ch. 8, sec. 59, for keeping liquor for 
sale in said municipality in violation of the provisions of said Act. 
Conviction quashed.

T. R. Robertson, K.C., for defendant, in support of motion to 
quash.

No one contra.
Harris, C.J. (dissenting) :—I regret that I am in the 

unfortunate position of lieing unable to agree with the majority 
of the Court in this case. The quashing of the conviction seems 
to me to involve two propositions which I am unable to accept.

First, I cannot agree that in every7 hearing under sec. 59, 
sub-sec. 6, of the Nova Scotia Temperance Act, 8-9 Geo. V. 1918 
(N.S.), ch. 8, evidence must be produced to shew the state of 
mind of the inspector or officer at the time he made the seizure 
under sub-sec. 1, and

Second. Admitting that the information should have con­
tained a statement that the inspector reasonably believed at the 
time he made the seizure that this liquor was to be sold or kept 
for sale, I cannot agree that this is not waived by the appearance 
of the owner and his entering upon the inquiry under sub-sec. 6 
without objection ot any kind.
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In my opinion there #is a waiver of any objection to the 
information by the appearance of the owner in person ami by 
counsel and by entering upon the inquiry without any objection 
whatever to the proceedings.

I would dismiss the application.
Russell, J., agrees with Ritchie, E.J.
Ritchie, EJ.:—In this case S. S. Strong, a stipendiary magis­

trate for the municipality of the county of Kings;made an order 
for the destruction of one gallon of rum, three bottles of brandy 
and nine bottles of whiskey, and the vessels containing the same. 
This liquor, as a matter oi fact, was undoubtedly the property of 
Magee. The order has been removed into this Court by certiorari 
and a motion to quash is made.

The sections of the Nova Scotia Temperance Act which govern 
this case are as follows.—

59 (1). Where any inspector, constable or other peace officer finds 1 .quor 
in transit or in course of delivery upon the premises of any carrier or at any 
wharf, warehouse or other place and reasonably believes that such liquor is 
to be sold or kept for sale in contravention of this Act, he may forthwith seize 
and remove the same.

By sub-sec. 3, where liquor has been seized under the section 
which I have quoted,

The person seizing the same shall give information under oath before a 
magistrate who shall thereupon issue his summons directed to the shipper, 
consignee or owner of the liquor if known, calling on him to appear at a time 
and place named in the summons and shew cause why such liquor shall not be 
destroyed.

Sub-sections 6 and 7 are as follows:—
6. At the time and place named in the summons any person who claims 

that the liquor is his property, and that the same is not intended to be sold or 
kept for sale in violation of the Act may appear and give evidence before the 
magistrate, and the magistrate shall receive such evidence and the evidence 
of the person who seized the liquor, and such other evidence as may be adduced, 
in the same manner as upon a complaint or information made under this Act.

7. If no person claims to be the owner of the liquor, or if the magistrate 
disallows such claim and finds that it was intended such liquor was to be sold 
or kept for sale in contravention of this Act, he may order that such liquor, 
and any vessels containing the same, shall be forfeited to His Majesty, and 
destroyed.

It should, I think, be borne in mind that the magistrate was 
not trying Magee for selling or keeping for sale; the inquiry was 
as to whether or not his property should be forfeited and destroyed 
under a statute.
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The well known ease of The Queen v. Hughes (1879), 4 Q.B.I). 
614, establishes that when a person is before a Justice who has 
jurisdiction over the subject matter it is not essential to a valid 
trial that he should inquire how the defendant came before him, 
but he may proceed to try the case. This is because the informa­
tion or wirrant are merely means of bringing the accused 1 *of<m> 
the Justice and have nothing to do with his jurisdiction to try the 
case. But The Queen v. Hughes, and the reasoning upon which 
it is based have no application to this case, because the statute 
under which the proceedings for forfeiture were had requires the 
reasonable belief of the officer and an information as a condition 
precedent to jurisdiction. The statute says “the person seizing 
the liquor shall give information under oath before the magistrate 
who shall thereupon issue his summons.” There was an informa­
tion but not an information setting forth the fact upon which the 
jurisdiction of the magistrate was wholly dependent, namely, 
that the inspector at the time of the seizure reasonably believed 
that the liquor was intended to lie sold or kept for sale. The 
proceedings are statutory end the basis on which they rest is the 
reasonable belief of the inspector. It must exist, otherwise he 
cannot take the initial step of making the seizure; and it must he 
clearly made to appear to the Justice that it did exist because its 
existence is the fact upon which his jurisdiction depends. 'Un- 
information does not contain the jurisdictional fact, namely, the 
inspector’s reasonable l>elief at the time of the seizure. It is 
■worn some days after the seizure and sets out that lie then “verily 
believes” the liquor was intended to be kept for sale.

When the magistrate issued his summons he had no information 
as to the kind of belief which the statute requires and he was in 
my opinion without jurisdiction to issue the summons or otherwise 
proceed with the case. I do not know that it is at all necessary 
to rely on any question of strict construction, but this Court has 
held that this legislation must be strictly construed: see The King 
v. Clark (1918), 34 Can. Cr. Cas. 130, 52 N.S.R. 406.

There is another point which I think is fatal to the validity 
of the order in question and that is, had the inspector as a matter 
of fact the reasonable belief which the statute requires? This 
Court can look at the evidence and decide thjs question of fact 
because it is a question collateral to the merits and is the question
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ui>on which the jurisdiction of the magistrate depended. For 
this proposition authority will l>e found in two cases in this Court: 
Hawes v. Hart (1885), 18 N.S.R. 42; The Queen v. Walsh (1897),
29 N.S.R. 521. Whatever kind of belief the inspector had, I 
have no hesitation in reaching the conclusion of fact that his 
belief was not reasonable. He has never sworn that it was 
reasonable. All the facts and circumstances in evidence convince 
me that there was no reason for believing that the liquor was 
intended to be dealt with in violation of the Act. Magee is a 
farmer who has lived for 47 years at Port Williams. Ho has, like 
some other respectable people, had liquor in his house for the last
30 years for his own use. The quantity he was import ing certainly 
is not large, particularly in view of the fact t lat the day was fast 
approaching when he could not lawfully import liquor. He has 
never been accused of selling liquor or any other infraction of the 
liquor laws. The importing of the liquor was jicrfeetly legal and 
was done openly. I cannot discover any ground for reasonable 
suspicion. Magee was simply doing what very many highly 
respectable people all over Nova Scotia were doing, namely, 
laying in a stock against what they regarded as the evil day when 
it would liecome illegal to import.

In my opinion the order for the forfeiture and destruction of 
the liquor should be quashed as having l>een made without juris­
diction. No counsel appeared in support of the order; costs 
t erefore cannot be given. I regret the inability to give costs 
because there is no justification for the decision which the 
stipendiary magistrate made on the facts; he not only made his 
order for destruction and forfeiture without any evidence, but 
he did so in the teeth of uncontradicted evidence and the inherent 
probabilities of the cise.

Chisholm, J., agreed with Mellish, J.
Mellish, J.:—Section 59 (1) of the Nova Scotia Temperance 

Act, 8-9 Geo. V. 1918 (N.S.), ch. 8, provides that:—
When any inspector, constable or peace officer, finds liquor, in transit or 

in course of delivery, upon the premises of a carrier, or at any wharf, warehouse 
or other place, and reasonably believes that such liquor is to be sold or kept for 
sale in contravention of this Act, he may forthwith seize and remove same.

Sub-section 3 further provides that when liquor has lieen so 
seized the person seizing the same

N. S.
sTcl

The Kino 

Magee. 

Ritchie, E J

Chisholm. J 

Mellish, J.



474 Dominion Law Reports. [57 D.L.R.

N.8.

sTc!
The Kino 

Mauee. 

Mellinh. J.

shall give information under oath before a magistrate, who shall thereii|«>n 
issue his summons, directed to the shipper, consignee, or owner of the liquor 
if known, calling upon him to appear at a time and place named in the sum- 
mons, and shew cause why such liquor should not be destroyed or other* ise 
dealt with as provided by the Act.

Sub-section 6 provides that any person who claims to own 
the liquor and that the same was not intended to be sold or kept 
for sale may api>ear on the hearing and give evidence.

Sub-section 7 provides that in default of such claim, or if 
the claim is disallowed and the magistrate finds that the liquor 
was intended to be sold or kept for sale, he may order its forfeiture 
and destruction.

It will thus be seen that in case of default of appearance, 
which might well happen when the owner could not be found, 
the magistrate may order the forfeiture and destruction of liquor 
upon the mere information of the party seizing the same that lie 
reasonably believes it was to be sold or kept for sale in cont in­
vention of the Act.

In the present case the inspector under the Act for the county 
of Kings seized certain liquor in course of transit at Port Williams 
Station, N.S., addressed to the defendant.

Whether he reasonably believed it was to be sold or kept for 
sale in violation of the Act nowhere appears. But he laid an 
information before the convicting magistrate stating that lie 
verily believed the liquor was intended to be kept for sale. I jkiü 

this information the magistrate issued his summons and the 
defendant appeared and swore that the liquor was not intended 
to be kept for sale or sold in violation of the Act.

The inspector swore that when he seized it he “believed" it 
was intended to be kept for sale, but gave no evidence that it 
was in fact so intended. Nevertheless the magistrate ordered 
the destruction of the liquor. The conviction has been removed 
by an order for certiorari and comes before us on a motion to 
quash it.

In view of the reversal of the ordinary rules of lawr and pro­
cedure which we confess to have regarded with some pride, viz., 
that an accused person is not called upon to prove his innocence 
anil that he cannot be convicted by opinion or hearsay evidence, 
in view, I say, of the reversal of these rules which is apparently 
contemplated by the Act, we must, I think, hold that no magis­
trate can put himself in a position to exercise such a revolutionary
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procedure without the strictest compliance with the provisions of 
the statute empowering him to do so. In my opinion the informa­
tion herein wras defective in not at least disclosing a reasonable 
belief of the inspector which would alone justify a seizure and that 
the summons therefore was unauthorised and the subséquent 
conviction void. No one appeared to support the conviction 
before us, W'hich is not to be wrondered at, tiecause it is difficult 
to come to any other conclusion on the evidence than that an 
injustice has l>eon done the defendant whether the magistrate 
had jurisdiction or not.

The question nevertheless was suggested whether the defendant 
having appeared, apparently without objection to the jurisdiction, 
the want of an information can be set up.

If the magistrate were acting in the exercise of his ordinary 
criminal jurisdiction this question would, I think, have to be 
answered in the negative. An information or summons is no 
doubt often unnecessary as where a person is charged with an 
offence when he is in the presence of a magistrate over which the 
magistrate has jurisdiction. But no magistrate has general 
jurisdiction to call upon people to prove their innocence or in 
default suffer the loss of their property. The exercise of such a 
power is not, I think, the function of a magistrate or a Justice of 
the Peace as such. The jurisdiction is, I think, wholly the creation 
of the statute, and involves something more than mere procedure 
in a matter where general jurisdiction must be conceded. There 
is a statutory prerequisite to the jurisdiction which cannot t>e 
conferred by implied consent or acquiescence, nor I think in any 
other way than that provided by the statute. Farquharmm v. 
Morgan, [1894] 1 Q.B. 552, at pp. 556, 560; Alder son v. Palliser, 
[1901] 2 K.B. 833, at pp. 836, 838; Hamp-Adams v. Hall (1911), 
2 K.B. 942. Conviction quashed.

REX v. McGONEGAL.
Ontario Supreme Court, Middleton, J. December 24,1920.

Intoxicating liquors (§ III A—55)—In transit prom one legal place
TO ANOTHER—NECESSITY OF HAVING VESSEL SEALED—ONTARIO
Temperance Act, sec. 43.

All that is required by sec. 43 of the Ontario Temperance Act, 6 Geo. V. 
1916 (Ont.), ch. 50, is that during the time that liquor is being transferred 
from a place outside the Province to a place where it may lawfully be 
within tne Province, the vessel or package containing the liquor shall not 
be opened nor shall the liquor be drunk or used. There is no provision 
requiring the vessel or package to be sealed.
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Motion to quash a conviction of the defendant, by the Police 
Magistrate for the Town of North Bay, for having intoxicating 
liquor in his (the defendant's) possession in a public place, not 
sealed. The defendant was sentenced to pay a fine of 83 in, 
and in default of payment to be imprisoned for three months. 
Conviction quashed.

J. IP. Curry, K.C., for defendant.
F. P. Brennan, for magistrate.
Middleton, J.:—The evidence shews that the accused received 

liquor for the purpose of carrying the same from Hull, Quebec, 
where it had been given to him, to his home. The bottles 
were not sealed, but were not opened during the transit nor 
until after the accused reached his home. Before he reached 
his destination, he was accosted by a policeman, who, on 
searching his grip, found the bottles, and assumed that, because 
the bottles were not sealed, an offence against the Ontario 
Temperance Act, 6 Geo. V. 1916, ch. 50, had been committed. 
Upon the hearing, the magistrate took the view presented by 
the prosecution, and accordingly convicted.

It is admitted that under sec. 43 of the Act the accused had 
the right to carry the liquor in question from a place outside of 
Ontario to a place where the same might lawfully be within 
Ontario, his private residence; but it is contended that the con­
cluding clause of this section requires the package to be sealed. 
I do not agree with this. The words in question are: “but no 
person during the time such liquor is being carried or conveyed 
as aforesaid shall open or break or allow to be open or broken 
any package or vessel containing the same, or drink or use or allow 
to be drunk or used any liquor therefrom.”

All that this requires is that, during the transit, the vessel or 
package containing the liquor shall not be opened or broken nor 
shall the liquor be drunk or used. It is not required that the 
packages shall be sealed nor that they shall be the original and 
unopened bottles. In this case, there is no evidence whatever 
suggesting that the defendant's story should not be accredited 
in its entirety. The magistrate has in fact stated this, for the con­
viction is for having the liquor “not sealed.”

The conviction, for these reasons, should be quashed. There 
will be no costs, and the usual order for protection will be made.

Conviction quash J.
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ST. JOHN AND QUEBEC R. Co. v. JONES et al.
New Brunswick Supreme Court, White, Crocket and Grimmer, JJ.

February 18, 1921.
1. Constitutional law (§ II B—208)—Provincial railway—Exclusive

power of Provincial Legislature—Transfer to Dominion
control—Sec. 92 (10c) B.N.A. Act—Express Declaration-
Advantage of Canada.

In order to bring a local railway, situate wholly within the Province, 
and in relation to which the l’rovincial Legislature possesses exclusive 
legislative power, within exception (c) of enumeration 10 of sec. 92 of 
the B.N.A. Act, and thereby to transfer to the Parliament of Canada the 
legislative jurisdiction in relation to it. there must be a declaration 
distinctly made in express words, by the Parliament of Canada, that 
the railway is for the general advantage of Canada, or for the advantage 
of two or more Provinces.

[Bonanza Creek Gold Mining Co. v. The King, 26 D.L.R. 273, [1916] 
1 A.C. 566, referred to.] ,

2. Companies (§ VI C—330)—Termination of railway company—Re­
constitution—Validity of provincial enactment.

A provincial enactment, the practical effect of which is to terminate 
a provincial railway company as it existed and was constituted at the 
time of the passage of the Act, and to place the reconstituted company 
under the direct and absolute control of the Lieutenant-Govemor-in 
Council in accordance with the Act, does not in its terms purport to 
wind up the company on the ground of its insolvency, and so is not 
ultra vires as trenching upon the Federal field in relation to bankruptcy 
and insolvency.

[Att'y-Gen'l of Ontario v. Att'y-Gen'l for Canada, [1894] A.C. 189, 
referred to.]

3. Companies (§ I E—193)—Provincial railway—Shares of capital
stock—Power of Provincial Legislature to legislate—Sec.
92 (13) B.N.A. Act.

The shares of the capital stock of a provincial railway company must 
be considered as being situate within the Province, where and where 
only they can be liquidated and are property in the Province in relation 
to which the Provincial Legislature has power to legislate under sec. 92 
(13) of the B.N.A. Act.

[Review of legislation and authorities. See Annotation, Franchises, 
Federal and Provincial Rights to Issue, 18 D.L.R. 364.]

Appeal by plaintiff from judgment of Hazen, C.J., to set aside 
or vary his order. Affirmed.

J.J.F. Winslow, supports appeal.
P.J. Hughes and W.P. Jones, K.C., contra.
The judgment of the Court was delivered by 
('rocket, J.:—The decision of this apjx'al turns entirely on the 

validity of the provincial legislation by virtue of which the rc- 
sixmdents arc acting as the board of directors of the appellant 
railway company by appointment of the Lieutenant-Govemor-in- 
Council.

By sec. 4 of the Act respecting the St. John and Queliec R.W. 
Co., 5 Geo. V., 1915 (N.B.), ch. 9, the Legislature purported to
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authorise the Lioutenant-Govemor-in-Council, in the event of the 
railway company failing to make satisfactory arrangements for 
the completion of the railway it had contracted to construct, by 
order published in the Royal (iazette to vest all the shares of the 
capital stock of the company issued prior to the date of the publi­
cation of the said order in His Majesty on liehalf of the Province 
free from all liens, pledges, charges or other encumbrances except 
the lien in favor of the Prudential Trust Co., Ltd., as then existing, 
in respect to 19,749 shares with power to transfer them to such 
persons as might from time to time l>e designated by the Licu- 
tenant-Govemor-in-Council to l)e held by them in trust for the 
Province. It provided that upon the publication of such order 
in the Royal Gazette the directors and officers of the company 
should ipso facto be disseized of their respective offices and that 
the Lioutenant-Govemor-in-Council should in such order appoint 
such directors and officers of the company as he might deem ad­
visable and that the directors and officers so appointed should 
hold office until the general meeting of the shareholders to be 
called in the manner therein provided should have been duly 
held. It further provided that such directors and officers need 
not be shareholders and that upon the publication of such order 
they should forthwith t>e vested with all the powers conferred upon 
the directors and officers by the Act incorporating the company 
and by its by-laws and regulations. The Lieutenant-Govemoi- 
in-Council having by Order in Council of August 4, 1915, exercised 
the powers conferred or sought to be conferred by this section, 
and appointed 5 new directors in place of those, who were declared 
to be disseized of their offices, the Legislature by sec. 11 of the 
Act, 6 Geo. V., 1916 (N.B.), ch. 3, provided that 4 of the persons 
who had been appointed by that Order in Council and one other 
who had not l>een so appointed, should be the directors of the 
company and continue in office until they should be replaced in 
part or in whole by persons appointed by the Lieutenant-Govenmi - 
in-Council with power to transact all the business of the company 
and to do all the acts which might be done with the authority or by 
the direction of the shareholders, and that until the Lieutenant- 
Govcmor-in-Council should otherwise order it should not be 
necessary to hold any meeting of shareholders for any pun*»*1 
whatever. The directors mentioned in this section having re-
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signed, the respondents and two menders of the Executive Council 
were appointed directors by the Lieutenant-Govemor-in-Council 
by an Order in Council, dated May 9, 1917, and by a subsequent 
order of July 11 of the same year the two members of the Executive 
Council were retired and the three respondents declared to be 
the board of directors, the legislature in the meantime, by sec. 6 
of the Act, 8 Geo. V., 1918 (N.B.), ch. 9, having purported to 
grant the necessary authority in that l>ehalf.

It is evident that the removal of the former directors and the 
appointment of others in their stead by the Lieutenant-Govemor- 
in-Council was conditioned by sec. 4 of the Act 5 Geo. V'., 1915 
(N.B.), ch. 9, upon the vesting in His Majesty in l>ehalf of the 
Province of all the shares of the capital stock of the company 
issued prior to the date of the publication of the Order in ( Council 
of August 4, 1915, and that sec. 11 of the Act, 6 Geo. V., 1916 
(N.B.), ch. 3 and sec. 6 of the Act, 8 Geo. V., 1918, (N.B.), ch. 9, 
are founded on the status of the company as effected by that 
Order in Council. The practical effect of that Order in Council 
and the subsequent legislation and Orders in Council has been to 
merge the corporation in the Lieutenant-Govemor-in-Council. 
If the legislation is valid the company has to-day no existence 
apart from the Lieutenant-Govemor-in-Council, who is empowered 
to transfer all the shares of the capital stock, which were vested 
in His Majesty on the publication of the Order in Council of August 
4,1915, “to such persons as might from time to time be designated 
by the Lieutenant-Govemor-in-Council, to lx* held by them in 
trust for the Province,” and by whom its directors and officers 
may be appointed and replaced and without whose order there 
may be no meeting of the shareholders for any purpose whatever.

There can be no doubt that what was sought by the legislation 
and what has taken place thereunder was and has been the confis­
cation of the entire corporation with all its assets and franchises. 
It is not contended that this fact of itself makes the legislation 
invalid because in relation to all matters coming within the classes 
of subjects, upon which the B.N.A. Act has by sec. 92 empowered 
it to legislate the Provincial legislature’s jurisdiction is quite as 
plenary as the legislative power of the Imperial Parliament itself. 
It may confiscate if it sees fit to do so, but it must take care that 
such enactments are confined to matters falling within the purview
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of its legislative powers as enumerated in see. 92 of the B.N.A. Act.
The decisive question on this appeal, therefore, is this: Is the 

impugned legislation confined to such matters, or does it go beyond 
them and trench upon any of the matters coming within the 
classes of subjects the exclusive legislative jurisdiction in relation 
to which is vested by sec. 91 of the B.N.A. Act in the Parliament 
of Canada?

The power of the Provincial legislature to incorporate the 
company, as it did by 10 Edw. VII., 1910 (N.B.), ch. 52, is not 
questioned. The company, as incorporated by that Act, was 
clearly a company with provincial objects within enumeration 
11 of sec. 92 of the B.N.A. Act, as interpretated by the Judicial 
Committee of the Privy Council in Bonanza Creek (Hold Mining 
Co. v. The King, 26 D.L.R. 273, at p. 284, [1916] 1 A.C. 566, at 
583, no ]K>wers or rights having been bestowed which were not 
exercisable within the Province. Neither can it be doubted that 
the railway which the company was empowered by its Act of 
incorporation to construct, operate, sell, lease, etc., as in the Act 
descriled, is a railw ay wholly situate within the Province and vas 
a local work within enumeration 10, not falling within either 
exception (a) or exception (c) of that enumeration.

The appellant contends, however, that, though the company 
was competently incorporated by the Provincial Legislature and 
empowered to build, operate, sell, lease, etc., a provincial railway, 
the Province has been divested of legislative jurisdiction over it 
for the reason that the railway has in fact become a work for the 
general advantage of Canada and has l>een impliedly so declared 
by Parliament within the meaning of exception (c) of enumeration 
10 above referred to.

The principal grounds relied upon in support of this contention 
are: that the company entered into a contract in December, 1911, 
with the Government of New Brunswick for the construction of 
the railway in the terms prescribed by the Act of Assembly, 10 
Edw. VII., 1910 (N.B.), ch. 6, which required it to enter into an 
agreement with the Government of Canada and the Government 
of New Brunswick for the leasing of the line of railway to the 
Government of Canada for operation, equipment, upkeep and 
repair by the Government of Canada as part of the Government 
Railway System of Canada for a period of 99 years upon tenus of
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the Government of Canada paying 40(7 of the gross earnings 
annually as rental to either the Provincial Government or to the 
company ; that in March, 1912, in pursuance of that contract and 
the provisions of the Dominion statute, 1-2 Geo. V., 1911 (Can.), 
ch. 11, the Government of Canada entered into a contract with the 
Government of New Brunswick and the company to lease the 
railway for o|H»ration as part of the Government Railway System 
of Canada with the proviso that the railway should he built upon 
plans and specifications to be approved by the Govemor-in- 
CounciJ and up to the general standard of the National Trans­
continental Railway in New Brunswick; that Parliament subse­
quently passed an Act, 2 Geo. V'., 1912 (Can.), ch. 49, confirming 
the said contract and authorising Hi* Majesty on behalf of the 
Dominion of Canada to aid in the const ruct ion of three bridges 
which it was proposed to construct as ]>art of the said line of 
railway by guaranteeing the principal of the bonds of a bridge 
company, which the appellant company undertook to have 
chartered by either the Provincial Legislature or the Parliament 
of Canada, to an amount not exceeding 81,(HK),(XM); that the 
Government of Canada on or about January 1, 1915, leased a 
completed section of the railway from Fredericton to C entreville 
for operation, equipment, maintenance, upkeep and repair as 
part of the Government Railway System of Canada under the 
provisions of the said Dominion statute, 1-2 Geo. V., 1911, ch. 11; 
that Parliament by the Act, 6-7 Geo. V., 1916 (Can.), ch. 23, 
which repealed the Act, 2 Geo. V., 1912, ch. 49, and authorised 
the Govemor-in-Council to enter into a new agreement with the 
company and the Government of New Brunswick by the terms of 
which the route of the railway was to be changed between Gagetown 
and St. John, and the line of railway as constructed by the changed 
route leased on completion by the Government of Canada for 
o]K-ration, equipment, maintenance, upkeep and repair for a 
ix-riod of 99 years on the same rental as provided by the former 
agreement, provided that the Government Railways Act should 
extend to any line or lines of railway leased or operated by the 
Government of Canada under the provisions of the said agree­
ment; and that sec. 55 of the Government Railways Act, R.S.C. 
11*06, ch. 36, provides that all Government railways are and shall 
be public works of Canada.
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The Act, 6-7 Geo. V., 1916 (Can.), ch. 23, upon which the 
appellant strongly relies as having brought the railway within the 
exclusive legislative jurisdiction of the Parliament of Canada In- 
making it subject to the Government Railways Act and under the 
terms of the Government Railways Act, a public work of Canada, 
was passed after the passage of the Act of Assembly, 5 Geo. Y 
1915 (N.B.), ch. 9, in pursuance of the provisions of which the 
alleged de jure directors, who initiated the action out of which 
this appeal arose, were declared to lie disseized of their oftin - 
and all the shares of the capital stock of the company theretofore 
issued vested in His Majesty. It cannot, therefore, enter into 
consideration of the question of the validity of that Act of 
Assembly.

The other facts relied upon afford no doubt strong evidence 
that the railway had in fact become a work for the general ad­
vantage of Canada and been so treated by the Government and 
Parliament of Canada, but this is not of itself enough to remove it 
from the legislative jurisdiction of the Province. In order to bring 
a local work wholly situate within the Province, in relation to which 
the Provincial legislature possesses the exclusive legislative power, 
within exception (c) of enumeration 10 of sec. 92 of the B.N.A. 
Act, and thereby to transfer to the Parliament of Canada the 
legislative jurisdiction in relation to it, there must t>e a declaration 
by the Parliament of Canada that the work is for the general 
advantage of Canada or for the advantage of two or more of the 
Provinces. As to whether it must lie an express enacting declar­
ation or one which may tie inferred from the terms of legislation 
passed by Parliament is a question upon which there has been a 
conflict of judicial dicta. The point, however, has never been 
considered, so far as I can discover, as essential to the decision of a 
case. Seeing that the declaration indicated by that exception to 
enumeration 10 is one which the Act manifestly requires as a 
condition precedent to the transference of exclusive legislative 
jurisdiction in relation to a local work or undertaking from the 
Legislature of the Province in which the work is wholly situated 
to the Parliament of Canada, I cannot think that anything short 
of a clear and express statutory declaration was intended or is 
sufficient for such a purpose. I agree therefore with the view of 
Hazen, C.J., that the declaration must be distinctly made in
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express words and that, no such declaration having been made, * 
the railway has not been brought within exception (c) of enunier- 8. C. 
ation 10 of sec. 92. gr. jOHN

There may be doubt as to whether, if such declaration has been « AND 
made and the railway as a local work and undertaking had thereby R. Co.
lieen transferred to the legislative jurisdiction of the Dominion ALe
Parliament as a work declared to be for the general advantage of ~~T~ , 
Canada, the Provincial Legislature would thereby have l>een 
divested of the right to further legislate in relation to the corporate 
existence and constitution of the company, but then1 can be no 
doubt that the facts relied ui>on by the appellant in connection 
with the contract with the Provincial and Dominion Governments 
and the leasing of the railway to the Dominion Government as 
part of the Government Railway System of Canada have neither 
altered the character of the railway as a local work in the sense of 
its being wholly situate within the Province nor the character of 
the company as a company “with provincial objects” in the sense 
in which the quoted words have been construed by the Judicial 
Committee of the Privy Council in Bonanza Creek Gold Mining Co. 
v. The King, 26 D.L.R. 273, [1916] 1 A.C. 566. Although the 
construction of the railway under the terms and conditions of the 
contract with the Provincial and Dominion Governments neces­
sitated the enactment of legislation by the Parliament of Canada 
for the purpose of authorising His Majesty in behalf of the Do­
minion of Canada to enter into such a contract anti to lease the 
railway from the company, there has been nothing, so far as the 
company is concerned, which required the exercise upon its part 
of any powers or rights “in roqject to objects outside the Province.”
Its objects remained precisely as before, within the Province, and 
were attainable by the exercise of its corporate powers and rights 
within the Province. I have therefore concluded that the legis­
lature was not divested of legislative jurisdiction in relation to the 
eorjMjrate existence or constitution of the company either by the 
railway having been declared a work for the general advantage of 
Canada within the meaning of exception (c) of enumeration 10 
or by the company itself having ceased to be a company with 
provincial objects within the meaning of enumeration 11 of sec.
92 of the B.N.A. Act.
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Neither am I able to agree with the appellant's contention tliet 
the impugned legislation is ultra vires as trenching upon the Federal 
field in relation to bankruptcy and insolvency under enumeration 
21 of see. 91. The legislation is directed primarily to the organisa­
tion and constitution of the company and undoubtedly falls under 
enumeration 11 of sec. 92. While it may l»e said that its practical 
effect has l>een to terminate the company as it existed and was 
constituted at the time of the passage of the Act, 5 Geo. V., 191.ï 
(N.B.), ch. 9, and to place the re-constituted company under the 
direct and absolute control of the Lieutenant-Govemor-in- 
Council, and in that way and to that extent to confiscate the com­
pany and its assets, it does not in its terms purport to wind up the 
company upon the ground of its insolvency, nor indeed to wind 
it up at all. On the contrary, it purports to continue it, though 
under the direct control of the Lieutenant-Govemor-in-Tounn 1 
and to enable it, under that control, to carry on and complete its 
undertaking. Neither does it provide in any manner for a ratable 
distribution of the company’s assets among its creditors in dis­
charge of their debts, which distribution, as pointed out by the 
Privy Council in Att’y-Gen’l of Ontario v. Att'y-Gen'l for Canada, 
[1894J A.C. 189, is a feature common to all systems of bankruptcy 
and insolvency.

It is true that sec. 12 of the same Act, 5 Geo. V., 1915 (N.B.), 
ch. 9, provides for the retention by or deposit with the provincial 
seen1 tan-treasurer from the moneys obtained from the sale* of 
bonds authorised to be guaranteed under the Act, 4 Geo. V., 
1914 (N.B.), ch. 10, and under the Act in question and out of the 
amounts which would otherwise l>e paid to the company an amount 
sufficient to cover or provide payment for all outstanding indebted­
ness of the company then due or to become due to contractors other 
than the Quebec and St. John Construction Co., a company 
incorporated by Dominion Letters Patent, and at that time in 
process of liquidation under the (Dominion) Winding-lJp Act, 
R.S.C., 1906, ch. 144, and to all other creditors having claims in 
connection with the actual construction of the railway, and for 
the payment by the provincial secretary-treasurer of all such claims 
as should be filed with him and either -agreed upon between the 
company and the claimant at an amount which the Lieutenant- 
Govemor-in-Council should deem reasonable, or should have
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been ascertained by the judgment of a Court of law, or fixed by 
the award of arbitrators as therein provided. The payment of 
such claims in such a way by the Provincial Government out of 
moneys obtained by the sale of bonds guaranteed by it with the 
object of helping the company out of the difficulties with which 
it was confronted by reason of its having been unable to issue and 
the Province unable to guarantee the additional bonds authorised 
by the Legislature by the Act, 4 Geo. V. 1914 (N.B.), eh. 10, 
“owing,” as one of the preambles of the Act sets forth, “to the 
financial conditions which existed in the month of August, 1914,” 
cannot, I think, be regarded in any view as a distribution of the 
company’s assets on the footing of insolvency or bankruptcy. 
See the judgment of the Judicial Committee of the Privy Council 
in L'Union St. Jacques de Montreal v. Bélisle (1874), L.R. G P.C. 
31, where it was said that the fact that the company there involved 
appeared upon the face of the Provincial Act to have been in a 
state of embarrassment and in such a financial position, that, 
unless relieved by legislation, it might have been likely to come 
to ruin, did not prove that it was in any legal sense within the 
category of insolvency,

Nor do I think that sec. 5 of the Act, 5 Geo. V., 1915 (N.B.), 
ch. 9, which cancels and annuls the company’s construction con­
tract with the Quebec and St. John Construction Co. Ltd., and 
provides that the default of that corporation to carry out its con­
tract with the company for the construction of the railway should 
constitute a complete bar to all claims which the construction 
company, its representatives, liquidators or assigns, might have 
against the railway company, can be regarded as bankruptcy or 
insolvency legislation insofar as it purports to affect the railway 
company, whatever may be said of it as affecting the construction 
company, which, as I have already stated, was a Federal corpora­
tion then in process of being wound up under the (Dominion) 
Winding-Up Act, R.S.C. 1906, ch. 144, and was thereby debarred, 
if the enactment was valid, from the right to sue and recover any­
thing from the railway company upon the ground of its own de­
fault. The section contemplates no distribution whatever of the 
assets of the railway company.

In anyevcnt.it is not sec. 5 or sec. 12 of the Act, 5 Geo. V., 
1915 (N.B.), ch. 9, which is involved in this appeal, but sec. 4, in
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pursuance of which and in pursuance of which alone those who 
directed this action were ousted from their offices as directors of 
the company without reference to the provisions of secs. 5 or 12. 
The latter sections applied to the company as it existed and was 
constituted at that time and in no way affect the only question 
involved in this appeal, which is whether or not this action, in 
the name of the St. John and Quebec Railway Co., to restrain the 
respondents from acting as the board of directors of the company 
was properly brought on the authority of the gentlemen who were 
the directors of the company at the time of the passage of that Act, 
and who were declared by the Order in Council of August 4, 1915, 
to lie disseised of their offices in pursuance of the provisions of 
sec. 4. That section in no manner affects or purjiorts to deal with 
the matter of bankruptcy or insolvency, but solely with the shares 
of the shareholders and the reorganisation and management of the 
company. For these reasons I am of opinion that the impugned 
legislation in no way trenches upon the exclusive legislative 
jurisdiction of the Parliament of Canada under enumeration 21 
of sec. 92 of the B.N.A. Act.

It is also contended that the legislation is ultra vires on the 
ground that it sought to affect and to destroy civil rights, outside 
the Province. The judgment of the Judicial Committee of the 
Privy Council in the Koyal Bank of Canada v. The King, 9 D.L.R. 
337, [1913] A.C. 283, was mainly relied upon in support of this 
contention. That a Provincial legislature cannot validly legislate 
in derogation of civil rights outside the Province, even though the 
civil rights sought to be affected have been created by or have 
arisen out of contracts authorised by a previous Act validly 
enacted by the same legislature may, I think, lie correctly said 
to tie established by that judgment. The statute there in question 
was a statute of the legislature of Alberta respecting the Alberta 
and Great Waterways Railway. It provided that the proceeds of 
a mortgage bond issue by the Allierta and Great Waterways R. 
Co., which had been guaranteed by the Province for the construc­
tion of a railway wholly within the Province, should form part of 
the general revenue of the Province. There was no doubt that it 
related to a local work and undertaking within the meaning of 
enumeration 10 of sec. 92 of the B.N.A. Act. Neither was there 
any doubt that the moneys which it sought to appropriate were
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the proceeds of the sale of a bond issue which was authorised by a 
previous statute of the same legislature in relation to the same 
subject matter, viz., the construction of a provincial railway, or 
that the right of the bondholders to claim their money from the 
head office of the appellant bank in Montreal and the obligation 
of the bank to return their money to the bondholders arose out of jolnHrET AL 
contracts which were entered into in accordance with the pro- -----Crocket, J.
visions of the previous statute. Yet the Judicial Committee held 
that the right of the bondholders to claim from the bank at its 
head office in Montreal the money which they had advanced 
solely for a purpose which had ceased to exist was a civil right 
outside the Province, in derogation of which the legislature of the 
Province could not validly legislate and that the statute was 
beyond the powers of the legislature because what was sought to 
le enacted was neither confined to property and civil rights within 
the Province nor directed solely to matters of merely local or 
private nature within it. I take it, therefore, that the dictum of 
Osler, J., in Jone* v. The Canada Central It. (1881), 40 U.C.R. 250, 
relied upon by the respondents, that where debts and other 
obligations arise out of or aie authorised to be contracted under a 
local Act which is passed in relation to a matter within the powers 
of the local Legislature, such debts and obligations may be dealt 
with or affected by subsequent Acts of the same Legislature in 
relation to the same matter without regard to whether such debts 
or obligations are domiciled within or without the Province, can­
not now be supported, and that the effect of the decision in the 
Allerta case is that a Provincial Legislature cannot legislate validly 
in derogation of civil rights outside the Province, notwithstanding 
that such civil rights have been created by or have arisen out of 
legislation previously and validly enacted by such legislature con­
cerning a subject matter in relation to which sec. 92 of the 13.N.A.
Act has empowered it to legislate.

The essential question therefore arises as to whether sec. 4 
of the Act of Assembly, 5 Geo. V., 1915, ch. 9, did or did not purport 
to derogate from civil rights outside the Province.

It is contended that it did for two reasons, as I understand the 
argument, first, that the Prudential Trust Co., Ltd., a Dominion 
corporation having its head office at Montreal in the Province of

32—57 D.L.B.
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QuoIxk*, as trustee under the trust mortgage by which the guar­
anteed bonds were secured, held a large amount of the money 
obtained from the sale of the bonds in its hands at Montreal, in 
respect to which money the shareholders, whose shares were 
sought to lie appropriated, as well as the bondholders, possessed 
civil rights, and, second, that all the shareholders, whose shares 
were sought to be appropriated, were non-residents of and domi­
ciled without the Province.

As to the bondholders I cannot see how the legislation, if 
otherwise valid, could in any manner alter or affect their lights 
with respect to the trust fund at Montreal. If it preserved the 
existence of the railway cor] >o rat ion, as it surely purported to do, 
though under different control, the bondholders’ rights with respect 
to that fund would lie no more affected than they would have be“n, 
had the original or then existing shareholders voluntarily trans­
ferred their shares and the control of the company to others. 
If the legislation had purported to dissolve the corporation it 
might then have well been claimed that such legislation would 
render abortive the scheme ui>on the faith of which the bond­
holders had advanced their money and that their rights as well 
as the obligations of the Prudential Trust Co. with respect to the 
fund at Montreal would thereby be affected. The legislation in 
question, however, did not purport to dissolve the company nor to 
affect in any manner the rights or obligations either of the 
Prudential Trust Co., or of the bondholders, and is not impugned 
by either the bondholders or the trust company.

It is otherwise with the shareholders. As regards them the 
legislation unquestionably sought to confiscate1 all their rights 
and would lx? valid only if and insofar as it was confined to property 
and civil rights within the Province.

As regards the shares which sec. 4 of the Act, 5 Geo. V., ltd5 
(N.B.), ch. 9, sought to vest in His Majesty in l>ehalf of the 
Province the first question is the question of their locality, whether 
they were situate within or without the Province.

It is not disputed that all the holders of all the shares of the 
capital stock of the company issued prior to the publication of the 
Order in Council of August 4, 1915, were non-residents of and 
domiciled without the Province, or that the certificates represent­
ing these shares wrere held outside the Province. The head office
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of the company was, as provided by its Act of incorporation, at 
St. John within the Province and there was no other office at 
which shares could be registered.

There is no question that the domicile of the company was in 
New Brunswick—whether within the Province at large as the 
Province in which it was incorporated, or at St. John as the place 
where its head office was situate, makes no difference for the 
purpose of this case. The point is as to the legal situs of the shares.

It is obvious from the facts just stated that unless either the 
domiciles of the registered shareholders under the rule mobilia 
sequunlur personam or the possession of the share certificates fixed 
the situs of the shares they must be considered as having been 
situate within the Province.

After as exhaustive an examination as I have been able to make
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of the English cases dealing with the question of the situs of in­
tangible effects I have found no instance outside of succession and 
legacy duties cases where the rule referred to has been applied and 
the situs of a share in capital stock of a corjM)ration or of any other 
intangible effect has been held to be determined by the domicile 
of the holder. For the purpose of succession and legacy duties it 
may be taken as settled that the domicile of the decedent is the 
governing factor. See Smith v. Provincial Treasurer of Nova 
Scotia (1919), 47 D.L.R. 108, 58 Can. S.C.R. 570, and the cases 
there cited.

Apart from succession duties cases the question of the locality 
of intangible assets has most frequently been treated in the English 
Courts in connection with their liability to probate and estate 
duties, where the liability depends upon the locality of the assets 
at the time of the testator’s death, whether within or without the 
jurisdiction of the ordinary. The cases leave no doubt that for 
this purpose the rule referred to has no application. See Att'y- 
Gen'l v. Higgins (1857), 2 H. & N. 339,157 E.R. 140; Stern v. The 
Queen, [1896] 1 Q.B. 211; New York Breweries Co. v. Att'y-Gcril, 
[1899] A.C. 62, (all of which dealt with shares) ; also Att'y-Gen'l v. 
Sudeley, [1896] 1 Q.B. 354; and Winane v.AM’y-fon7,[1910] A.C. 27.

In the last named case foreign bonds and certificates, payable 
to bearer, passing by delivery and marketable on the Ixmdon Stock 
Exchange and physically situate in England at the death of the 
owner in England, were held liable to estate duty under the
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was distinctly treated as a chose in action, it is clear from the judg­
ments of I-oix'S and Kaye, L.JJ., as well as from the dissenting 
judgment of Esher, M.R., that all three Judges considered that 
the question of the situs of the asset was determinable according 
as it was enforceable and recoverable in England or in New 
Zealand. Lojies and Kaye, L.JJ., regarding the asset in the aspect 
of a mere right to have an English estate administered and to 
receive a share of the residue which included a share of a mortgage 
debt in New Zealand, held such right was recoverable only in 
England. Esher, M.R., considering that the real asset involved 
was the right to a share of the New Zealand mortgage debt, held 
that such right was enforceable and recoverable only in New 
Zealand, and that it was therefore a foreign asset situate in New 
Zealand.

Whether or not that be the true test of the locality for all 
purpose of all intangible assets in their character as choses in 
action it is clear that none of the cases above cited lend any support 
to the projiosition that the domicile of the owner or holder in any 
manner fixes their legal situs.

There is another case, In re Clark -, McKechnie v. Clark, [1004] 
1 Ch. 294, which deals with the location of corporate shares. It 
was necessary to fix their situs in that case in order to determine 
whether they passed under a bequest of all the testator’s “personal 
property in England” or under his bequest of all his “personal 
property in South Africa.” The shares in question were shares in 
mining companies, which were incorporated in South Africa but 
which had duplicate head offices and share registry offices in 
South Africa and in London. The holder was domiciled in England 
and the shares were registered in the London office. Farwell. .)., 
held they passed under the gift of the testator’s personal estate in
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England and not under the gift of his personal estate in South 
Africa on the ground that "the only conceivable distinction (he) 
could discover in point of locality (was) the possession of the 
certificate which for this purpose is essential to complete the 
title to the shares.” He did not discuss the question as to whether 
the shareholder’s lights to a share of the property of the company 
was enforceable or recoverable in England, but it may lie that with 
the company having its head office and a share registry office in 
England as well as in South Africa, the shareholder’s rights were 
enforceable and recoverable as well in one country as in the other. 
He does not appear, however, to have attached any importance to 
the fact that the company was incorporated in South Africa or 
carried on its operations there, and distinctly based his judgment 
on the ground stated in the above quoted passage. The case is an 
exceptional one and cannot be regarded as an authority for any­
thing more than that in such special circumstances the possession 
of the share certificates may be the determining factor. It is true 
that the possession of the share certificate in England concurred 
with the domicile of the holder in England, but if that were the 
reason for the judgment I cannot think that that Judge would have 
expressed it as in the passage' I have quoted.

Having regard to the English authorities and to the special 
reason, as explained by Lord Atkinson in Winans v. The Att'y- 
(len’l, [1910] A.C. 27, above cited, for the application of the 
mobilia sequuntur -personam maxim in succession and legacy duties 
cases, I have concluded that there is nothing to warrant its appli­
cation in the present case.

I am likewise of opinion that the possession of the share 
certificates outside the Province in the circumstances as existing 
in this case can have no effect upon the question of the situs of the 
shares. It is true that Stern v. The Queen, [1896] 1 Q.B. 211, 
decided that share certificates representing shares in American 
railway companies, and held by English executors of a testator, 
domiciled in England, were liable to probate duty in England, but 
the judgment ie distinctly founded on the ground that the share 
certificates in question were current marketable securities of value 
and transferable by delivery, and as such were themselves bona 
notabilia actually situate within the jurisdiction of the ordinary. 
That case dealt with the share certificates, as distinguished from
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the shares they represent, and for the reasons stated, and may I»- 
taken as an authority that share certificates may be of such a 
negotiable character that they may be regarded as tangible effects, 
having an actual, physical situs of their own, in the same way as 
the foreign lionds anil certificates payable to liearer and passing 
by delivery with which the House of Ixirds dealt in Binons v. 
Att’y-den’l, [1910] A.C. 27, but not, I think, as an authority that 
either the domicile of the holder or the possession of the share 
certificates determines the legal situs of the shares themselves.

I have reached the conclusion that the shares of the capital 
stock of the St. John and Queliee R. Co., which the Order in 
Council of August 4, 1915, purported to vest in His Majesty in 
behalf of the Province, must lie considered as having been situate 
within the Province, where and where only they could be liquidated, 
and were property in the Province in relation to which the Prov­
incial Legislature had power to legislate under enumeration 13 of 
see. 92 of the B.N.A. Act.

There may lie rights, exercisable without the Province, in 
respect of property within the Province, as, for example, the rights 
of the shareholders, domiciled without the Province, to sell and 
assign without the Province their certificates of title to their 
respective shares of the capital stock of the company within the 
Province—rights which would incidentally and necessarily lie 
affected by any legislation affecting the shares and which in tin- 
present case have lieen wholly destroyed if the legislation in 
question is intro rires of the Province. If such rights are to I* 
regarded as civil rights falling within the general ground taken by 
the Judicial Committee of the Privy Council in the Koyal Bank v. 
The King, 9 D.L.R. 337, [1913] A.C. 283, that the statute there in 
question was beyond the powers of the Alberta Legislature lie- 
cause what was sought to Ik- enacted was neither confined to 
property and civil rights within the Province nor directed solely 
to matters of merely local or private nature within it there may lie 
difficulty in supporting the New Brunswick enactment now in 
question. An examination of the judgment in the Allierta ease, 
however, shews that the particular civil right with which the 
Judicial Committee was dealing was a right in respect of property 
which itself was outside the Province of Alberta, via., that |xirtiun 
of the proceeds of the bond issue which was held by the Royal
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Bank at its head office in Montreal in the Province of Quebec— 
the right of the Ixmdholders to claim from the hank at its head 
office there the money which they had advanced solely for a 
purpose which had ceas<>d to exist. It was a right which was not 
merely exercisable outside the legislating Province, hut a right 
which was directly enforceable and recoverable only in the Prov­
ince of Quebec. It was in no manner analogous to the mere right 
to sell without the Province a certificate of title to shares of capital 
stock situate within the Province, which is the only right exercis­
able by the shareholders without the Province that can be said to 
have been derogated from by the legislation now in question. I 
have concluded therefore that such a right as that last mentioned 
cannot properly lie regarded as falling within the dictum of the 
Judicial Committee in the Allierta case that a legislative enact­
ment purporting to affect property is beyond the ]towers of a 
Provincial Legislature if it is not confined to property and civil 
rights within the Province. Otherwise the jurisdiction of our 
Provincial Legislature to make laws in relation to property within 
the Province, to provincial companies, and to local works and 
undertakings would lte dependent ujton the will and pleasure of 
the owners, shareholders and those financially interested in such 
companies, projx'rty and undertakings. I can set* no distinction in 
principle between the right of a non-resident shareholder in a 
provincial company to sell his title to shares of the capital stock 
of the corporation situate within the Province and the right of a 
non-resident land-owner to sell his title to land within the Prov­
ince. The execution of the form of transfer endorsed on the share 
certificate and the execution of the deed of land are equally effect­
ive, so far as transferring the right of the transferor to the trans­
feree is concerned, though neither is wholly operative to pass the 
title to the shares or to the land, the registration of the deed in 
the proper registry being quite as essential for this purjxjse as the 
registration of the transfer of the shares in the share registry of 
the corporation. It seems to me therefore that, if the legislation 
here in question was beyond the powers of the Provincial Legis­
lature because it derogated from the rights of the non-resident 
shareholders to sell without the Province their titles to their 
resjjective shares within the Province, there would be an equally 
good reason for declaring that the Legislature cannot validly
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enact any legislation in relation to land within the Province which 
might derogate in the same way from the rights of non-resident 
land owners to sell without the Province their titles to their lands 
within the Province. I venture to think that no one would ser­
iously contend that such a consideration would preclude the 
Legislature from passing an Act in relation to land situate within 
the Province. The right to sell and transfer one’s title to a share 
of the capital stock of a provincial corporation, though exercisable 
without the Province in the sense above suggested, gives to the 
transferee, when exercised, a right which can only be perfected 
and enforced within the Province where the share is situate, ahd 
is not, in my opinion, any more* than the share itself, a civil right 
without the Province, which the Provincial Legislature cannot 
validly touch or affect when legislating in reference to the consti­
tution and organisation of the corporation.

As to the impugned legislation derogating from the civil 
lights of the shareholders in respect of the money on deposit with 
the Prudential Trust Co., the shareholders had no civil rights 
which they could enforce as individuals in any action against the 
trust company either within or without the Province. They had 
a right to their respective shares of the corporate property, but 
this right is a right, it seems to me, which they could enforce as 
individuals only by actions or proceedings taken against the com­
pany in the Courts of New' Brunswick.

I think the appeal must Ik* dismissed with costs to t>e paid by 
the appellant’s solicitor.

Appeal dismissal.

QUE. CHAMBERLAND v. CHASSEUR.

•tr « Quebec King's bench, Lamothe, C.J., Carroll, Pelletier, Martin and
Greenshields, JJ. June 29, 1920.

Fires (§ I—1)—Negligence—Damage to adjoining premises—Liability
or LANDOWNER.

A person who, being unable to cultivate all his land himself, gives to 
another the right to cultivate a portion of the land for such person's 
exclusive profit, does not thereby make such person either his agent or 
his servant, and is not liable to a third person for damages from fire 
caused by the negligence of such person.

Statement. Appeal by defendant from the judgment of the Sufierior 
Court (Quebec) in an action for damages on account of fin*.
Reversed.
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The action was to recover $2,071.55 for damages on account of 
a fire. The circumstances of the case arc set out in the remarks 
which follow.

Gagnon and Sasseville, for appellant.
A. M. Tessier, K.C., for respondent.
Lamothe, C.J. (dissenting):—A tire kindled on land belonging 

to the defendant, appellant, at a prohibited time, without per­
mission of the administrative authorities, spread to the neigh­
bouring land and destroyed a house, a bam, etc., belonging to the 
plaintiff, respondent.

The latter claimed damages to the amount of $2,071.55; the 
Superior Court awarded him $1,350.

The fire was started by one Gagnon who worked upon land 
of the defendant Gagnon admits the fact.

No more is the destruction of the buildings of the plaintiff 
denied. The amount of the loss as estimated by the Judge is 
not excessive.

Is the defendant responsible for the act of Gagnon? The 
plaintiff claims that he is because Gagnon was the defendant’s 
son-in-law and was his agent. The appellant claims on the 
contrary that he was not the employer of Gagnon and that the 
latter worked for himself.

This kind of cause depends upon the legal relations which 
existed at the time of the fire between Gagnon and his father- 
in-law.

The evidence of the plaintiff consisted in proving that the 
fire was illegally kindled at a prohibited time ui>on land l>elonging 
to the defendant; tliat this fire was the cause of the damage; and 
that it was started by a son-in-law and a son of the defendant 
working for the clearing and seeding of this land. Thereby the 
case of the plaintiff was established a priori.

But the defendant has alleged that he lent to his son-in-law 
the i»rt of the lot where the fire started, that he had no interest 
in the work done and that Gagnon alone was responsible. The 
defendant was obliged to prove this.

There was nothing in writing. Proof of the loan for use 
of something having a value of more than $50 in a non-commercial
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matter cannot be proved by oral testimony. The defendant 
K. B. and the said Gagnon gave their evidence upon this point without 

Cham be»- objection being made to it. It is said that without objection
on the part of the plaintiff this oral testimony becomes legal. 

Chasseur. I do not admit this proposition in the circumstances of the case. 
Lamothe, c.J. When it is a case of proving an agreement entered into between 

the two parties in a cause, failure to object to the oral testimony 
may l>e fatal. But it is not so when the evidence relates to facts 
inter alia acta—to agreements to which one of the litigants has 
not been a party. But then apart from the question of disability 
of such evidence other principles of law enter into the matter. 
Verbal agreements l>etwecn third persons, even private writings 
which state these agreements, have no effect against the parties 
in the cause—the verbal agreements a fortiori. Evidence of these 
agreements l>etween third parties, or l>etween one of the litigants 
and the third party, can be made by means of a writing sous seing 
privé, without the rights of the other litigant being affected. The 
latter has the right to say that this evidence has no effect as 
against him—that what it was intended to say should not Ik- 
considered in the litigation. Failure to object to the evidence is 
not then fatal. But the proof lemains insufficient in law. The 
loan for use alleged is not sufficiently proved so far as the plaintiff 
is concerned.

Has the defendant proved that there was between him and his 
son-in-law the special contract that the Code designates by the 
name of “loan for use” or “gratuitous loan” assuming this evidence 
to be regular? The evidence leaves no doubt upon this point. 
The defendant had a right of location upon the lot in question, 
a lot upon which some clearing had been commenced. This 
clearing was not complete. Some felling of trees had been done; 
there remained some wood to be gathered together and to bum. 
The defendant could not find men to do this work. He had an 
interest in seeing that this land should be made fit for culture 
by a proper clearing and by regular seeding. He said to his 
son-in-law, Gagnon, that he would give him a part of it if the 
latter would do the work and seed it for his own benefit. Gagnon 
had accepted.

Now the appellant not finding men had imagined that the work 
could be done by his son-in-law by giving him as wages all the
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produce of the crop or he had lent this land to Gagnon out of pure 
goodwill. One of these things appears as probable as the other. 
There is a shadow of difference between the two alternatives—a 
shadow possible to exaggerate on one side or the other. I believe 
that the circumstances lead to the conclusion that Chamberland 
had in view his own interests as much as that of his son-in-law. 
His interest consisted in the completion of the clearing and in 
the improvement of the soil. The contract was not purely one of 
goodwill, and then it cannot be a gratuitous loan. For it is of 
the essence of this latter contract that it should be of pure good­
will. See art. 1876 C.N., the idea of which is expressed In- the 
word gratuitement in art. 1763 of our Civil Code.

I consider that Chamberland had preserved the control over 
this part of the land and that he could have prevented Gagnon 
from starting the fire. The recommendations that he made to 
Gagnon so indicate.

Finally the fire was communicated to the land of the plaintiff 
hv an inanimate thing belonging to the defendant.

My opinion would be to confirm the disposition of the case by 
the judgment.

Pelletier, J.:—The sole question in the case is whether 
or not Gagnon, who started the fire, was the agent of the defendant 
and if, as a consequence, the latter is responsible from the fact 
that he did start the fire.

The verbal evidence on the record—evidence given without 
objection and to the legality of which the respondent does not 
object in his factum—shews in a certain manner that the defend­
ant, not being able to work all his property, transferred the use of 
a part of it to Gagnon so that the latter could seed it for his own 
profit.

Proof of this is made by three w itnesses and is not contradicted. 
The respondent claims, and the Judge of first instance has adopted 
this manner of looking at it, that all this proof was prepared and 
organised in order to cause the plaintiff to look to Gagnon, who 
was worth nothing instead of the defendant who is solvent. I 
have read the evidence twice and I do not see how' the conclusion 
could be arrived at that the three witnesses in question perjured 
themselves.
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It is, moreover, proved without contradiction that the defend­
ant had positively forbidden Gagnon to start the fire and that (lie 
latter had done it in spite of this prohibition.

I would reverse the judgment and dismiss the action.
The reason so plausible for which the Supreme Court, whose 

jurisprudence has since been followed, declared that if there 
was no objection to the evidence it would be considered legal 
is that the parties have the right to consider that there is acquies­
cence in this respect.

In effect, if I wish to offer any evidence, and my adversary does 
not object, then there is lietween the parties the equivalent 
of a contract as to it. If the other party wishes to object to the 
evidence it is necessary to do so in such a manner that the party 
who offers it can make or endeavour to make some other proof 
where that which he offers would lx1 declared illegal. Here it 
appears to me evident that the counsel of the plaintiff, knowing 
that his client would probably himself admit the fact or in any 
case would give a commencement of proof in writing, decided 
that it was as well in the circumstances to allow the proof to lie 
made as the defendant made it.

If we should declare this evidence illegal when the other 
party accepts it as legal would we not be taking the defendant 
by surprise? There is no question of public order, it is a question 
between the parties; if the parties have so agreed lietween them­
selves, which appears to me manifest, I do not see why we should 
intervene.

Our Court has for at least 5 years sanctioned at times the 
principle that even when the best proof has not lieen made, if 
this proof has been made without objection, it remains on the 
record as legal. It is thus, for example, that there has lieen 
declared legal proof of the civil status of a person, his marriage, 
his death, his birth, without the production of documents which 
would tie the best proof. Here the existence of the bargain 
between the defendant and hie son-in-law is, it seems to me, a 
fact like all the other facts in the case. The plaintiff does not 
contest the existence of this fact, he allows it even to be proved 
by witnesses, probably because he finds it incontestable, or yet 
again because his own client would admit it. Can we object 
for him who does not object for himself?
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Greenshields, J.:—It seems to me that the question of the 
responsibility of the appellant for the act of < lagncm must lie 
decided by the provisions of our Code, as found in art. 10M, 
C.C. (Que.) : “He is responsible not only for the damage causer! 
by his own fault, but also for that caused by the fault of jiersons 
under hie control.”

It has been repeatedly affirmed by our Courts and reaffirmed, 
that control is the test of responsibility.

The liability of the employers for arts of their employees is 
much more restrained than the liability of the principal for the 
act of his agent or prfposé.

If the testimony of the appellant’s witnesses can lie relied 
ujion, Chamlierland, the appellant, was not the employer or 
master of Gagnon.

In like manner, if these witnesses can be believed, Gagnon was 
not under the control or under the orders or direction of the 
appellant.

The counsel for the respondent cites Beaudry-Iacantinerie, 
Des obligations, No. 2912. It is quoted at length, and I should 
accept it as a fair and accurate statement of our law ; but I should 
not accept the statement of the counsel, that because the appellant 
said to Gagnon: “Do not make any fires upon the lot,” that 
places Gagnon under the orders and control of the apjiellant, 
and therefore constitutes Gagnon the préposf of the appellant.

The trial Judge would seem to have lieen of opinion that 
the whole story told by the witnesses for the apjiellant was one 
fabricated for the sole purpose of shifting the res]x>nsihility from 
the shoulders of a solvent debtor to those of an insolvent.

I am irresistibly forced to the conclusion, after a careful con­
sideration of the proof, that such an opinion is without support, 
and I should allow the appeal and dismiss the action, with costs 
in lioth Courts.

Jvdgment:—Considering that the fire which caused the damage 
claimed is'due to the act of a third party, namely, one Gagnon, 
who, although the son-in-law of the defendant appellant, was 
neither his servant nor his employee nor under his control; that 
the said Gagnon had obtained from the defendant appellant the 
right to cultivate for his exclusive profit a certain piece of land 
belonging to the said defendant, that this arrangement was
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proved by three witnesses and that no objection was made as 
to the admissibility of this oral testimony; that the fire started 
by Gagnon on the said piece of land was communicated to the 
land and buildings of the plaintiff respondent; that in the circum­
stances the defendant appellant is not responsible for the acts 
of the said Gagnon; that there is error in the judgment of the 
Court of first instance; the Court reverses the said judgment and 
proceeding to render that which the said Court of first instance 
should have rendered dismisses the action of the plaintiff respond­
ent with costs as well in the Superior Court as in the Court of 
Appeal. A jrpeal allowed.

ONT. ERNST BROS Co. v. CANADA PERMANENT|MORTGAGE CORP.

S. C. Ontario Supreme Court, Appellate Division, Mulock,*Ç.J.Ex., Riddell,
Sutherland and Maeten, JJ. December 20, 1920.

Mortgage ($ VI G—111)—Enforcement—Marshalling securities— 
Subrogation—Necessary parties.

The Court cannot interfere with the choice of a mortgagee in proceeding 
on any part of the property subject to the mortgage, but if the mortgagee 
pay himself in whole or in part out of property which is the security of 
another creditor, this creditor is allowed to resort to the unsold property 
under the mortgage to the amount by which the mortgagee has bene­
fited by the sale of the other property, or to the amount of the creditor's 
claim whichever is the less. This can only be done with the mortgagee 
before the Court and he is a necessary party to such proceedings.

[Dolphin v. Aylward (1870), L.R. 4 H.L. 486; Ex parte Kendall (1811), 
17 Ves. 514, 34 K.R. 199; Wallis v. Woodyeor (1855), 2 Jur. N.8. 179; 
FeU v. Brou n (1787), 2 Bro. C.C. 276, 29 E.R. 151, referred to.)

Statement. Appeal by the defendant Jeremiah McAsoy from the judg­
ment of Ohde, J., (1920), 47 O.L.R. 362, in an action for a 
declaration that certain eecuritiee held by the défendants should 
be marshalled in favour of the plaintiffs. Affirmed.

H. H. Davit, for appellant.
//. J. Scott, K.C., for respondents.

Muioek, c.j.Ei. Mvlock, C.J. Ex.:—This is an appeal from the judgment of 
Orde, J., declaring the plaintiff company entitled to have certain 
securities marshalled in their favour. The material facts may hr 
summarised as follows:—

By mortgage dated the 23rd May, 1912, Frank McAsey, tlirn 
owner of lot 13 in the 8th concession of the township of Glenelg, 
and the defendant Jeremiah McAsey, his brother, owner of lot 14 
in the 9th concession of the said township, conveyed the said lots 
13 and 14 to the defendant corporation as security for a loan of
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$1,200, $200 of which loan Jeremiah received, Frank receiving the 2_‘ 

balance. Both mortgagors covenanted to pay the mortgage. On 8. C. 
the 22nd June, 1914, Frank McAsey, being indebted to the Eiinst Bros. 
plaintiffs in the sum of $800, created a charge on the said lot 13 Co- 
for securing payment thereof to the plaintiffs. The amount of Canada

such indebtedness was subsequently reduced to $487.20, and the m'omum** 
charge on lot 13 continued in respect of that balance. Cobp.

By indenture of bargain and sale, liearing date the 1st April, ii,uk, cj.ei. 
1916, made between the said Frank McAsey, the grantor, and the 
said Jeremiah McAsey, the grantee, in consideration, as stated 
therein, of $1,500 paid by the grantee to the grantor, Frank 
McAsey purported to grant to Jeremiah McAsey in fee simple 
the said lot 13. This deed contained the statutory covenant by 
Frank McAsey that he had done no act to incumber the said 
lands. As a fact, there were then, as Jeremiah knew, two incum­
brances upon lot 13, namely, the mortgage for $1,200 to the 
defendant corporation and the charge in favour of the plaintiffs.
By indenture of mortgage, bearing date the 27th January, 1917,
Jeremiah purported to convey lots 13 and 14 to the defendant 
corporation to secure payment of $1,500, but no money was ad­
vanced upon this mortgage. Jeremiah had negotiated with the 
plaintiffs for a reduction of their claim to $200; and, under the 
impression that they would accept that sum in full satisfaction of 
their claim, and thinking that the $1,500 would be sufficient 
wherewith to pay off the $200 to the plaintiffs and the amount 
owing to the defendant corporation on its mortgage, he executed 
the mortgage of $1,500 referred to. later on, he learned that the 
plaintiffs would not accept $200 in full of the amount; and hence it 
happened that this mortgage transaction fell through.

On the 29th May, 1918, the defendant corporation, under a 
power of sale contained in its firstly mentioned mortgage, sold lot 
13 for $1,150, leaving a balance still owing, in respect of which the 
corporation holds said lot 14 under its said mortgage.

The plaintiffs contend that, under the above mentioned 
circumstances, they were entitled, as against Jeremiah, to have 
had the defendant corporation’s claim realised first out of lot 14, 
whereby lot 13 would have continued as security in respect of the 
plaintiffs’ claim; but, lot 13 baking been resorted to, that the 
plaintiffs are now entitled to resort to lot 14 ; and that is the question 
involved in this action.
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Before discussing the law, it is material to determine whether, 
by the deed of the 24th April, 1916, Jeremiah took lot 13 as 
beneficial owner or only as trustee for his brother Frank. The 
learned trial Judge has held that he took beneficially. The con­
veyance on its face declares no trust, but at one place in his ex­
amination Jeremiah, when being examined in regard to this deed, 
said: “My brother Frank was going overseas at that time, and lie 

Muiock, c i a. wanted to leave me that property so that I could sell it or rent it 
in some way for him, to do the liest I could with it." He swore that 
in connection with the conveyance from Frank to him no money 
passed, and that he was not liable for anything to Frank. On 
being asked, “how it was intended that the Emst Brothers’ claim 
was going to be paid," he answered, “Out of the sale of lot 13."

“Q. That was the intention when the deed was given to you? 
A. Yes, if there was enough got to pay them.

“Q. How did you hope to lie able to do that; did you contem­
plate lot 13 would sell for enough to pay the Canada Permanent 
and Emst Brothers? A. No, my lord, I did not expect it would; 
I thought it would sell for more than it did.

“Q. How did you propose to pay the difference? A. To pay 
Emst Bros.?

“Q. Yes, was it to come out of your $200? A. Well, no, I 
don’t think so, my Lord.

“Q. You did propose to pay $200; you intended to pay $200 to 
the Canada Permanent to clean up? A. Yes.

“Q. Where was that money to come from? A. I was to make 
that up myself.”

Referring to the deed from Frank to Jeremiah, he was asked:—
“Q. Why was $1,500 put in as the purchase-price? A. The 

time I bought, you mean?
“Q. Yes; this is the deed from your brother to yourself, why 

was $1,500 put in as the purchase-price? A. Well, there was this 
mortgage to be paid up, the 1912 mortgage, and the balance was 
to pay Emst Brothers this $200.

“Q. You figured it out in that way, that it would require about 
$1,500 to pay off the Canada Permanent mortgage and Emst 
Brothers’ claims? A. Yes."

Jeremiah was in possession of lot 13 when it was conveyed to 
him, and he so continued until it was sold; and, on being asked if
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he expected to account to his lirother, he said he did not—that the 
cost of operating the lot exceeded the revenue. It may lie that 
Frank might have given valuable testimony on the point, hut he 
was not called. He is not a party to this action, and the decision 
of this appeal as to w hether Jeremiah liecame trustee of lot 13 for 
Krank or beneficial owner cannot hind Frank.

The learned trial Judge must have rejected any evidence ns to 
Jeremiah’s having taken as trustee; and, although there is much 
in Jeremiah’s evidence in support of the view that he did not take 
beneficially, it is impossible to say that on the evidence the learned 
trial Judge erred in his finding thn', the transaction was an actual 
sale to Jeremiah free from any tn st; and, after some hesitation, 
I have reached the conclusion that the fair inference is that the 
consideration of 81,500 mentioned in the deed represented the 
obligation of Jeremiah to pay the mortgage of the defendant 
corporation and the plaintiffs’, 'aim.
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Perm went 
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Corp.

Mulock, L'.J.Ei.

It is a settled principle of law that where there are two funds 
to which, or to either of which, as he may elect, a creditor may 
resort, and there is another creditor who is entitled to resort to 
only one of such funds, the latter has the right to require the former 
creditor first to exhaust the fund on which the latter has no claim: 
Dolphin v. Aylward (1870), L.R. 4 H.L. 486. Here the defendant 
corporation had a lien on both lots, and the plaintiffs a lien on 
lot 14 only. Jeremiah was the owner of the equity of redemption 
in both lots, and, ns lietween the common debtor, Frank, and 
himself, he was bound to pay both claims, and thus save 
Frank harmless.

Under these circumstances, the plaintiffs were entitled to have 
marshalled in their favour the securities of the defendant corpo­
ration—-a right which cannot lie defeated by the action of the 
defendant cor]>oration in having first resorted to lot 13, on which 
the plaintiffs had no claim.

In view of these facts, the application of the principle of 
marshalling securities shifts tn lot 14 the plaintiffs' right to resort 
thereto in respect of their claim; and I therefore think that the 
formal judgment entered rightly declared that the plaintiffs were 
entitled to a lien or charge on lot 14, and the only amendment to

33—67 d.l.r.
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the formal judgment that I consider necessary is to add thereto 
the usual provisions for redemption and in default for sale.

The appeal should be dismissed with costs.
Sutherland, J., agreed with Mvloue, C.J. Ex.
Riddell, J.:—Stripped of irrelevaneies, the facts are very 

simple, but we are assured by counsel that there is no rejiorted 
case on all fours.

Jeremiah McAsey owned lot No. 14; his brother Frank wished 
to buy lot No. 13, and Jeremiah was willing to help him. Accord­
ingly the two brothers joined in a mortgage on lots 13 and 14 to 
the Canada Permanent Mortgage Corporation for SI,200—it 
being agreed lie tween the brothers that $000 should go to pay for 
lot No. 13, Jeremiah should receive $200, the other $100 to go for 
expenses, etc. Frank, purchasing a machine from the plaintiffs, 
gave a lien on lot No. 13 for the purchase-money; he not paying, it 
was agreed that the plaintiffs should take the machine back and 
that the lien should hold for some $400.

Frank conveyed lot No. 13 to Jeremiah by a deed in ordinary 
form.

The mortgage being unpaid, the Canada Permanent Mortgage 
Corporation determined to sell one of the lots; it received notice 
of the plaintiffs’ lien, and was asked by the plaintiff s to sell lot No. 14 ; 
Jeremiah asked the corporation to sell lot No. 13, and it sold lot 
No. 13, realising all the mortgage-debt except some $300 odd.

It is thoroughly established by our own decisions, such as 
Beatty v. Fitzsimmons (1893), 23 O.R. 245, that, as between the 
brothers, Jeremiah was to pay the incumbrances upon lot No. 13; 
consequently he was both in law (under his covenant) and in 
equity liound to pay the amount of the $1,200 mortgage to the 
Canada Permanent Mortgage Corporation. As between himself 
and Frank, he should also pay the amount of the plaintiffs’ lien, 
and by proper proceedings this duty could be enforced by Frank— 
see, e.g., Campbell v. Robinson (1880), 27 Gr. 634; but there is no 
privity between the plaintiffs and Jeremiah, and they could not 
recover from him in law or in equity—sec, e.g., Clarkson v. Scott 
(1878), 25 Gr. 373.

The result then is that the Canada Permanent Mortgage 
Corporation has a security covering two properties—that they 
were really two separate properties, and should be treated as such,
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is evidenced, among other things, by the fact that the mortgage 
corporation sold one separate from the other—the plaintiffs have 
a security covering only one—the defendant Jeremiah owes the 
debt to the mortgage corporation, but not that to the plaintiffs. 
He, however, should pay the latter debt.

The first question is: docs the equitable principle of marshalling 
of securities apply?

It has often been said that this principle applies only where 
there is a common debtor—the language employed lieing that of 
Lord Chancellor Eldon in ex parte Kendall (1811), 17 Ves. 514, at 
p. 520, 34 E.R. 199: “It was never said that, if I have a demand 
against A. and B., a creditor of B. shall compel me to go against A."— 
these are the words quoted in text-1 looks, e.g., Snell’s Principles of 
Equity, 17th ed. (1915), p. 260. But the following words should 
also be quoted, for, as pointed out by my brother Orde, the passage 
reads: "It was never said that, if I have a demand against A. and 
B., a creditor of B. shall compel me to go against A.; without 
more; as, if B. himself could insist that A. ought to pay in the first 
instance; as in the ordinary case of drawer and acceptor, or 
principal and surety ... if I have a demand against both, 
the creditors of B. have no right to compel me to seek payment 
from A., if not founded on some equity, giving B. the right for 
his own sake to compel me to seek payment from A."

The exception given by Lord Eldon covers the present case; 
and, in my opinion, the doctrine applies.

The next question is as to the form of action and judgment.
It is elementary, and it is admitted, that the Court cannot 

interfere with the choice of the mortgagee in proceeding on any 
part of the property subject to the mortgage—Wallis v. Woodyear 
(1855), 2 Jur. N.S. 179—but it is equally clear that, if the mort­
gagee pay himself in whole or in part out of the property which is 
the security for the other creditor, this creditor is allowed to 
resort to the unsold property under the mortgage, to the amount 
by which the mortgagee has benefited by the sale of the other 
property, or to the amount of the creditor's claim, whichever is 
the less: Snell on Equity, p. 259, and cases cited.

In the present case the amount by which the mortgage corpo­
ration benefited by the sale of lot No. 13 is in excess of the claim of 
the plaintiffs—accordingly the plaintiffs are entitled to resort to
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lot No. 14 for the amount of their claim. This is accomplished by 
subrogating them to the mortgage corporation on the mortgage— 
see Seton on Forms of Judgments and Orders, 7th ed., vol. 3, pp. 
2016 sqq.—and can be done only with the mortgagees before the 
Court: FM v. Brown (1787), 2 Bro. C.C. 276, 29 E.R. 151. The 
mortgage corporation then is a proper and a necessary party: 
being wholly within its rights, it must have its costs from some 
party.

While the judgment entered would probably secure the plain­
tiffs, it might lead to difficulty, and conceivably another action. 
The judgment should declare the plaintiffs entitled (to the amount 
of their claim) to the security of the mortgage, and direct a refer­
ence to determine : (1) the amount of the plaintiffs' claim, principal 
and interest; (2) the amount of the mortgage, principal, interest, 
and costs, including (unless sooner or otherwise paid) the cosls of 
this action and reference—order that, on payment of the amount 
of the mortgage as so found with costs of assignment by the 
plaintiffs to the mortgage corporation, the corporation assign the 
mortgage to the plaintiffs—de ring the plaintiffs on such assign­
ment to be entitled to hold ai 1 enforce the mortgage so assigned 
as security for the amount paid by them to the mortgage corpo­
ration, and the amount of their claim, with the costs of action, 
appeal, and reference.

The judgment is right in all essentials, and the defendant 
Jeremiah should pay the costs.

Masten, J.:—The facts are clearly and accurately stated in the 
judgment appealed from, now reported in 47 O.L.R. 362, and need 
not be repeated. In my opinion, the appeal should be dismissed. 
I concur in the reasons of the trial Judge, but desire to add one 
or two observations.

I agree that the plaintiffs’ right to have the securities marshalled 
depends exclusively upon the acquisition by Jeremiah from Frank 
of the equity of redemption in lot 13, and upon the terms on which 
he acquired it. If Jeremiah had never acquired lot 13, or if he 
had purchased the equity of redemption for value, and with no 
obligation to pay the incumbrances which affected it, the doctrine 
of marshalling could not, in my opinion, be invoked against him, 
becaube Jeremiah would then have occupied the position of an 
independent third party, who would be prejudiced by the nppli-
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cation of the doctrine of marshalling, and against whom the right 
of marshalling would therefore not be exercised: 1 White & 
Tudor's Leading Cases, 7th ed., p. 57 ; though, as lietween him and 
the plaintiffs, the Court might in that case have directed an 
apportionment of the first mortgage, as in Adams v. Keers (1919), 
46 O.L.R. 113 and 523, 51 D.L.R. 514.

In the present case, however, Jeremiah is not only a mortgagor 
to the Canada Permanent Mortgage Corporation (though not a 
mortgagor of lot 13), but he has since accepted a conveyance of 
the equity in lot 13 without paying anything therefor, and with 
an obligation to Frank to assume the incumbrances thereon, 
including the plaintiffs’ lien. If, under these circumstances, the 
Canada Permanent Mortgage Cor] «ration had brought an action 
on its security for sale or foreclosure, the present plaintiffs would 
have been entitled to redeem the first mortgage, and receive an 
assignment of it to themselves or to a trustee for them, and 
Jeremiah would then have been entitled to redeem the plaintiffs 
only on satisfying the amount due to the plaintiffs on both their 
securities.

Instead of bringing an action on its mortgage, the Canada 
Permanent Mortgage Corporation has chosen to exercise its )>ower 
of sale, and has sold lot 13 alone, as of course it had the right to do ; 
but the substantial rights of the plaintiffs cannot, I think, lie 
defeated by any such course of proceeding. While it is true that 
the plaintiffs have not redeemed the Canada Permanent Mortgage 
Corporation, and the two securities have not become actually 
consolidated in the hands of the plaintiffs, yet the circumstance 
that Jeremiah accepted the equity in lot 13 as a gift from Frank, 
with an obligation to assume the charges against it, is sufficient, 
in my opinion, to found an equity giving the plaintiffs the right, 
on their own behalf, as against Jeremiah, to have the securities 
marshalled and recover the amount of their claim out of lot 14, 
to the extent of the value of lot 13. In other words, as lietween the 
plaintiffs and the defendant Jeremiah the result must be as nearly 
as possible the same as t hough a mortgage action had tieen brought 
and the plaintiffs’ right to consolidate had arisen. Having been 
deprived of their security on lot 13, the plaintiffs must, I think, be 
subrogated to the rights of the Canada Permanent Mortgage 
Corporation as against lot 14.
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On the question of cost» I was at the hearing impressed with 
the view that the present issue lay exclusively between the plain­
tiffs and Jeremiah, and that the Canada Permanent Mort gup 
Corporation was neither a necessary nor a proper party. Further 
consideration has led me to the conclusion that it is r ter and 
necessary that the rights of the parties should be completely 
administered in the present action, and for that purpose it is 
necessary that the Canada Permanent Mortgage Corporation 
should lie a party defendant. I am, therefore, of the opinion tliat 
the judgment as it stands is right in that regard.

With respect to the form of the judgment, the precedents in 
Seton, 7th ed., vol. 3, p. 2016, shew that the judgment should lie 
moulded in each case to meet the particular circumstances. I 
think that the form suggested by my brother Riddell is probably 
suitable and effective for the determination of the rights of the 
parties in the present case; but if, upon the settlement of the judg­
ment, any difficulty appears, I think leave should be reserved to 
the parties to mention the matter to a Judge of this Division, so 
that the judgment may meet all requirements.

The appeal should be dismissed with costs.
Appeal dismissed

GO cm MIG et al. T. LAHEY.
Nova Scotia Supreme Court, Harris, C.J., Russell, J., Ritchie, E.J., Chisholm 

and Mellish, JJ. February li, 19X1

Appeal (| VII 1—360)—Findings op pact by trial Judob—Judument 
BASED ON FINDINGS—DISCRETION.

Where the trial Judge has found that there has been a settlement 
between the parties for a certain sum, on the basis of the plaintiffs aband­
oning their lease and agreement fur purchase, and such finding is based 
on the evidence of the plaintiffs’ own solicitor, and his evidence is ineon- 
sistent with the claim of tlie plaintiffs that they are entitled to recover 
more, and the trial Judge has given judgment for the amount so agreed 
upon, the Appellate Court will not disturb his judgment.

Appeal from the judgment of Longley, J., in favour of plaintiffs 
in an action claiming damages for breach of an agreement for 
lease of a building and premises on Charlotte St., Sydney, for the 
period of three years. Also for breach of an agreement for the 
sale by defendant to plaintiffs of the stock in trade, fixtures and 
goodwill of the business of a restaurant carried on by defendant 
in the premises referred to.

C. J. Burchell, K.C., for appellant.
Finlay McDonald, K.C., for respondents.
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Harris, C.J..—The defendant leased to the plaintiffs the 8- 
premises No. 208 Charlotte St., Sydney, for the period of 3 years S. C. 
from July 1,1920, at a monthly rental of $150 payable in advance Goon Kino 
each month, and possession was to be given to plaintiffs on July 2. ,T ,L

At the time of the making of the lease, but by a separate Lahit. 
agreement, the defendant agreed to sell the plaintiffs the stock hJÔTci. 
in trade, fixtures and goodwill of the business which he had 
previously carried on in the same premises for the sum of $1,000 
which was payable as to $500 on July 2, 1920, and the balance 
on August 1, 1920.

Both the lease and the agreement were dated June 18, 1920, 
and on that day plaintiffs paid the defendant the $500 called for 
by the agreement of sale.

No rent was ever paid under the lease nor did plaintiffs take 
possession of the shop or stock. Mr. McDonald had been acting 
for them and so the defendant went to see him about the matter 
a few days after July 2. The defendant says that Mr. McDonald 
told him the plaintiffs wanted to “back out" and that Mr.
McDonald first proposed that the defendant should accept one 
month’s rent and on his refusal to accept this Mr. McDonald 
proposed that defendant should repay $300. Mr. McDonald says 
the defendant agreed to do this and the matter was settled in that 
way. The defendant on cross-examination is thus reported:
“Q. Did you promise to pay these plaintiffs $300? A. Well 1 
wouldn’t say I promised them. I kind of went away with a half 
promise till I seen Mr. Langille. I wouldn't just say I w.,uld.”

I do not think that sort of denial ought to prevail against 
the positive evidence of Mr. McDonald, and the trial Judge, I 
think, rightly found “that the plaintiffs through their solicitor 
offered to take $300 and he promised to pay but on the advice of 
counsel he did not.”

I understand that finding to mean that there was a settlement 
for $300 on the basis of the plaintiffs abandoning their lease and 
agreement for purchase. That finding is based on the evidence 
of Mr. McDonald, plaintiffs’ own solicitor, and his evidence is 
inconsistent with the claim on the part of plaintiffs that they are 
entitled to recover more.

I think the appeal and cross-appeal should both be dismissed 
with costs, and there should be the usual set-off.
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Russell, J. :—The plaintiffs in this case on June 18 took a 
lease for 3 years of the defendant s shop to begin from July 1, at a 
rental of *150 a month payable in advance, and on the same dale 
they purchased his stock in trade and the goodwill of the I nisi ness for 
*1,000 payable *500 on July 1 and the balance one month later. 
Before July 1, the plaintiffs, to borrow a phrase from the evidence, 
“took cold feet" and wished to get rid of the property and the 
obligation. Negotiations ensued with a view to a settlement , but 
before the negotiations were concluded the defendant, on July 24, 
relet the real estate to a Greek named Kosmetos and resold to 
Kosmetos for *1,100 the plaintiffs' stock in trade with the good­
will on which they had already paid *500. The case does not 
disclose the conditions on which defendant could re-enter. By the 
common law, before any entry could be made under proviso lor 
re-entry on non-payment of the rent, the landlord was required 
to make a demand upon the premises of the precise rent due, at a 
convenient time before sunset. There is no evidence of any such 
demand. The law with respect to this subject has been modified 
in England by statute. If the common law continues in force here 
the re-entry was illegal, and our provincial Act, the Overholding 
Tenants Act, R.S.N.S. 1SKK), ch. 174, sec. 3, seems to contemplate, 
apart altogether from any equitable doctrines regarding forfeiture, 
that a tenancy cannot be put an end to without something more 
than was done in the present case. The plaintiffs did not surrem 1er 
their lease to the landlord. They were not bound to actually 
occupy the property. Defendant says that some time liefore 
July 2, one of the plaintiffs came to the place with a carpenter 
and started fixing it up. I do not think that the defendant under 
these circumstances, and while the negotiations were proceeding, 
had any right to re-let the place. His doing so was an actionable 
wrong for which the plaintiffs could claim damages.

But whatever question there may be as to the rights of the 
defendant to determine the lease in a summary way by re-letting 
the shop, it is perfectly clear that he could not re-sell the plaintiffs' 
personal property without their consent, and there is no evidence 
of any such consent. The defendant says he made a kind of a 
promise to pay $300 before he saw his lawyer, but the lawyer 
advised him not to pay it and he has persistently refused to pay 
it. The plaintiffs have sued for damages for breach of the agree-
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ment. They would have been willing to settle the matter for 
*300, and the trial Judge has given judgment to the plaintiffs 
for that sum with costs, from which judgment both parties appeal. 
The plaintiffs through their counsel at the argument claimed 
damages for the lose of the trade profits they could have made had 
the agreement been carried out by both parties and the defendant 
ap|>eals from the judgment for plaintiffs for the $300 assumed to 
have been promised.

The condition of things on July 24, when the defendant re-let 
and re-sold the property was that negotiations were still in pro­
gress. The defendant had in his hands $500 advanced on the 
stock in trade by the plaintiffs and he had or had the right to 
receive $1,100 from the Greek for the goodwill and the plaintiffs' 
jiersonal property which he re-sold. Against this sum the defend­
ant could if he had not himself broken the agreement claim $150 
for a month's rent in advance.

I do not find any evidence of such a repudiation of their 
liability by the plaintiffs as would warrant the defendant in con­
sidering himself discharged on that ground, and if his re-letting 
of the property was a tortious act we may w ell assume that the 
damages would more than extinguish the claim for rent, if indeed 
the defendant could claim rent at all after summarily putting an 
end to the lease. We have a right to presume and I think we are 
bound to assume the possibility that if the negotiations for a 
mutually satisfactory settlement had faifed the plaintiffs would 
have proceeded with the business under their agreement. As to 
the plaintiffs’ personal property it seems very clear that the 
defendant had no legal right, while negotiations were pending, 
to re-sell it. This was a conversion for which plaintiffs would be 
entitled to claim damages. Assuming, however, their willingness 
to acquiesce in the re-sale and forego their right to damages, they 
should at least be entitled to recover their $500 payment as on 
a consideration that has failed.

I think, therefore, that the defendant's appeal should be 
dismissed with costs and that the judgment be varied by aw arding 
$500 to the plaintiffs with their costs of appeal.

Ritchie, E.J. and Chisholm, J., concurred with Harris, C.J.
Mkllish, J.J—If the trial Judge has found that the plaintiffs 

unconditionally repudiated their contracts in such a way as to
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permit defendant to treat them as abandoned I regret that I am 
unable to agree.

In my opinion the pleadings and evidence clearly shew that 
the plaintiffs were only willing to abandon the contracts on condi­
tion that they could make a satisfactory settlement with defendant, 
and I do not think Mr. Langille's testimony is inconsistent with 
that view. Paragraph 4 of the defence as well as the evidence 
of the defendant 1 think clearly shew the terms on which plaintiffs 
were willing to give up their contracts. Defendant’s solicitor, 
however, prevented any such settlement being made, apparently 
relying on the plaintiffs’ failure to pay the amount due under the 
leasing contract on July 2, vie., $150. The amount of $500 due 
on this date under the other contract had admittedly been paid 
before it was due, vie., on June 18, the date on which the contract 
was made.

Tn my opinion no amendment of the statement of claim is 
necessary and the plaintiffs are entitled to succeed and recover 
damages for breach of contract.

I think it impossible to say that the contracts were abandoned 
unconditionally by the plaintiffs and at the same time give them 
judgment for the amount of a compromise which as 1 interpret 
the evidence could only be made on the assumption that they were 
not unconditionally abandoned. The abandonment of the con­
tracts by the plaintiffs Was a term of the compromise, and Lahey 
says he made a “kind of a promise” to pay them $300 if they 
would call the contracts off. The plaintiffs were evidently trying 
to drive a bargain and I do not think it should be held that they 
threw away their only chance of doing so.

I therefore hesitate to conclude that .he trial Judge has found 
that the contracts were unconditionally t bandoned and as before 
stated I would consider such a finding unj'istified by the evidence. 
If however he intended to give judgment n accordance with the 
statement of claim I disagree with his find inf as to damages.

It is not and could not be contended that the mere failure to 
pav the $150 rental on July 2 would justify the defendant in 
repudiating the contracts as he did.

If a compromise was agreed on—and there is & great deal to 
support such a finding—it was clearly repudiated by the defendant. 
This, I think, left the plaintiffs free to consider it as never having 
been made.
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As to the question of damages, in view of the plaintiffs having 
agreed to settle at a loss their claim for damages must be con­
sidered in the light of that fact. But we must also consider that 
business prospects were such" that defendant was able to make a 
more advantageous disposition of the probities. I think the 
plaintiffs should at least be allowed their out of pocket loss—$500.

In the result defendant's appeal should be dismissed with costs 
and the cross-appeal allowed, giving the plaintiffs judgment for 
$500 damages and the costs of the trial and cross-appeal to be 
taxed, and varying the judgment appealed from accordingly.

Appeal and cross-appeal dismissed.

THE KING v. VANBUSKIRK, POIRIER AND WILSON.

New Brunswick Supreme Court. Appeal Division, Hazen, C.J., White* and 
Grimmer, JJ. February 18, 1921.

Theft (6 I—12)—Op Automobile—Intention—Question op fact— 
Submission to jury—Misdirection by trial Judge—No sub­
stantial WRONG OR MISCARRIAGE OP JUSTICE.

A fraudulent taking of a motor car without colour of right with intent 
to deprive the owner thereof temporarily constitutes theft; the question 
of intention is a question of fact which should be submitted by tne trial 
Judge to the jury, but where no substantial wrong or miscarriage of 
justice was occasioned by misdirection to the jury in this respect, the 
verdict will be sustained on appeal.

(CoAen and Bateman (1909), 2 Cr. App. 197; Re James Morgan (1911), 
7 Cr. App. 63; The King v. Lew (1912), 1 D.L.R. 99, 19 Can. Cr. Cas. 
281, 17 B.C.R. 77, referred to.]

Reserved case by the trial Judge on a conviction for the theft 
of an automobile. Conviction affirmed.

P. J. Hughes, supports appeal.
Hazen, C.J.:—When leave was granted at a previous term 

of this Court to appeal in this matter under the provisions of sec. 
1015 of the Criminal Code, R.S.C. 1906, ch. 146, I delivered the 
following oral judgment:—

This is a matter in which application was made for leave to appeal in a 
criminal case. It was made on behalf of one of the accused—Alonza Poirier— 
at the last term of the Court, under sec. 1015 of the Criminal Code. The de­
fendants were indicted for stealing a motor car, at Sunny Brae, near Moncton, 
the car being the property of a man named Arseneau. The evidence shews 
that in the night-time they went to the place where this car was kept, exer­
cising care so that no one should detect them or hear any noise when in the 
act of removing the car; that they removed it and drove it as far as Calais, in 
the State of Maine, when thev left it and proceeded by other means—on foot 
and obtaining rides on railway trains—as far as Rochester, where they
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•White, J., took no part in the judgment.
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obtained employment, and after being at Rochester a certain length of time, 
one of them, Yanbuskirk, wrote back to his brother and told him where the 
car was, that it had been left at a garage in Calais, and stated that he wits at 
liberty to tell the owner of the car.

The defendants were indicted under the Criminal Code for theft, ami the 
Code makes the fraudulent taking of any property with intent to deprive tin- 
owner of its possession, or to deprive the owner temporarily of its possession, 
theft. It is claimed by the counsel on behalf of Poirier, that there was no 
intention whatever to take the car either temporarily or permanently from 
the possession of the owner, and that the parties in taking the car were actuated 
by a consideration something like this: that previously one of them had 
imported some liquor and the parties owning the car got possession of the 
liquor and used it, and then laughed at the others, and that it was in retali­
ation really for this that the alleged joke was iierjietrated. The prisoners went 
on the stand themselves, and I think their own evidence answered that 
contention, because it appears that their object in taking the car was to get 
to the United States.

It was contended that they should have l>een proceeded against under 
sec. 285Bof the Criminal Code Amendments, 9-10 Edw.VII., 1910 (Can.), eh. 11, 
which provides: “Everyone who takes or causes to be taken from a garage, 
stable, stand or other building or place, any automobile or motor car with 
intent to oi>crate or drive or use or cause or permit the same to be operated nr 
driven or used without the consent of the owner shall be liable, on summary 
conviction, to a fine not exceeding fifty dollars and costs or to imprisonment 
for a term not exceeding thirty days."

The Court is not impressed with that contention. It believes that that 
section was put in the Act for the purpose of providing for cases where motor 
cars are taken not with any intention of taking them either permanent 1\ or 
temporarily, from the possession of the owners, but in a case such as this, 
for example: Mr. A., going to a theatre, leaves his car outside; B. comes along 
and takes the car and goes for a joy-ride, as it is called. It is to meet eases of 
that sort; or where a person takes a car anywhere along the street and goes 
for what is called a joy-ride. In any case, if what was done comes within the 
provisions of the section of the Code which defines theft, there is no reason 
why the party should not be prosecuted for theft, even if at the same time he 
might be prosecuted under sec. 285B, which was added to meet cases such as 
I have suggested.

There is only one ground which is stated in the application for apical 
that impresses the Court as worthy of serious consideration, and that ground 
is error on the part of the Judge in directing the jury, that under the 
defendant’s own evidence they were guilty of the crime with which they were 
charged. The statements made by the trial Judge, Crocket, J., referred to 
there, are the following: He says, after charging the jury with regard to what 
would constitute theft, and pointing out that at common law the deprivation 
of the thing from the owner temporarily was not sufficient to constitute theft, 
but that under the Criminal Code such temporary deprivation is sufficient to 
constitute theft, "It is sufficient if there be an intent to interfere with the 
dominion or right of property in the thing, of the owner, or an intent to deprive 
the owner temporarily of the thing. Now, it is in that view, in view of the 
fact that the facte are undisputed, that I have felt it my duty in this case to
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direct you that under the defendants’ own evidence they are guilty of the crime 
with which they stand charged, the crime of stealing tliis automobile. They 
have admitted not only the facts that I have referred to, that they took the 
car from LeBlanc’e garage on the night of November 1, in a clandestine way, 
taking precautions to roll it out and to have one of their number on guard to 
see that nobody would see them taking the car, but Yanbuskirk, who seems 
to have been the originator of the proposal to take this car to the United States, 
stated distinctly tliat he knew he had no right to take it, so that there is no 
question in this case of their taking it with any color of right," and so on. 
Further on he says: “I feel it, therefore, to be toy duty to direct you that the 
defendants are guilty, upon their own testimony, of the offence with which 
they stand charged.” Later on, he says: “I have felt that the interests of 
justice perhajis would be served by directing you in the first place that the 
defendants are guilty, upon their own evidence, and then asking you for your 
finding upon that special question." Further on in his cliargc he says, “So 
that I will direct you tliat the defendants are guilty of the offence charged, 
for the reasons that I have said, upon their own evidence; but 1 am going to 
ask you, notwithstanding that you are directed in tliat way that you must 
convict the defendants, to answer this question." The question which 
Crocket, J., left to the jury was as follows: "Did the defendants, when they 
took the car from LeBlanc’s garage on the night of November 1, intend to 
make it their own, or did they intend to return it to the owner?"

This question was left in consequence of strenuous contention made by 
counsel for the prisoners that the question was one of intent, and that there 
was nothing to shew that they intended to deprive the owner either permanent­
ly or temporarily of the use and control of his car.

The jury, after finding the prisoners guilty, answered the question sub­
mitted to them by the trial Judge as follows: That they do not think they 
intended to return the car.

It was claimed on the argument that even if Cri cket, J., was wrong in 
telling the jury that they must find the prisoners guilty, and that the prisoners 
were guilty according to their own admission, which, it was contended by 
counsel for the prisoners, was practically a taking of the case out of the hands 
of the jury, because they were directed by His Honour that they must find the 
prisoners guilty, and that therefore it was subversive of the principles of trial 
by jury, that any error in that respect had been cured by the answer which 
was found by the jury to the question which he submitted to them, in which 
they said, in effect, that their belief was that the prisoners did not intend to 
return the car.

There arc verdicts of two sorts that are found in criminal cases: a general 
verdict, and a special verdict. 1 do not think, in my experience at the Bar, 
1 have ever known of a special verdict being found in the Province of New 
Brunswick. A special verdict, as 1 understand it, is where there may be a 
question as to the legal effect of the facts, and the jury are asked to find facts 
from the evidence, and then, on the finding of those facts, the Judge decides 
whether the verdict shall be one of "guilty" or "not guilty," and directs a 
verdict entered accordingly. In order to constitute a special verdict there 
must be a finding, I believe, on all the facts in connection with the case; but 
in this case it would appear that there had been a verdict entered as a general 
verdict, a verdict of "guilty," which the trial Judge directed the jury to bring
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in, and in Addition that they answered this question, and it is very doubtful 
if it is sufficient to constitute a special verdict or not. In addition to that, 
it is a question whether a Judge trying criminals is justified in leaving questions 
like that to the jury. It has never been the practice in this Province.

These questions are of such inqiortance that the Court does not feel 
justified in pronouncing a final judgment in regard to them at the present 
time. In some cases—in fact, in most cases—granting leave to apjieal is 
tantamount to granting the appeal itself. In this case the Court has decided 
it will grant the leave to appeal, but in doing so it wishes it to be distinctly 
understood that it does not regard the granting leave to apjwal in this case ns 
being tantamount to granting the apjieal itself, and it will expect to hear further 
argument on the matter at the next term of the Court.

In compliance with that judgment, Crocket, J., stated a ease 
which was as follows:—

The accused were tried at the Westmorland Circuit, on February 25 and 
26, 1920, ujKin an indictment charging the theft of an automobile, the projx>rty 
of Albert Arseneau, from the garage of one Tim. Ix?Blane, at Sunny Brae in 
the County of Westmorland, on or about November 1, 1919.

At the close of the case for the prosecution the counsel for the defendants. 
Friel, K.C., moved for a direction for the acquittal of the accused Wilson and 
Poirier, upon the ground that there was no evidence against them. I refused 
this motion, and all three defendants afterwards went upon the stand in their 
own defence.

The accused, Vanbuskirk, on his direct examination, testified that he was 
in Sunny Brae on November 1 ; that he left there the Saturday after Hallowe'en 
about ten o’clock at night ; that he took the car out of Ixdilanc's garage to go 
to the States; that he did not tell Le Blanc or Arseneau or anybody that lie 
was going to take the car; that he had no talk with either Arseneau or LeBlai» , 
and gave them no hint that he was going to take the car; that Poirier and 
Wilson went with him; that they were going to the States with him to work; 
that he told them they would go in the car, though he did not mention any 
particular car at the time; that they went to LeBlanc’s garage and got the car 
and went ; that they put the car in a garage in Calais, Maine: and in answer to 
the question, “What were you going to do with the car?” he replied that they 
were going to send it back by freight; that when they left with the car they 
expected to go with it to the border; that they left Sunny Brae on Saturday 
night, travelled all day Sunday, and stopj»ed at or near St. Stephen in a barn 
on the side of the road all Sunday night ; that after crossing the border into 
Calais they put the car in a garage owned by a Mr. Gregory, to put springs 
under the car; that Mr. Gregory told them he would have to send for the 
springs, and that it would take a week ; that VanbUskirk told Gregory he was 
in no hurry for the car, and went out and left the car there; that he, Poirier 
and Wilson, then went by rail to Rochester, New Hampshire, where Vanbus­
kirk had been working previously.

In cross-examination, Vanbuskirk testified that he took the car without 
permission ; that he never suggested to the owner that he was going to take it: 
that he had no right to take it whatever, and that he knew that at the time; 
that his object in taking the car was to go to the States; that when they took 
the car from LeBlanc’s garage he thought he and Poirier opened the door,
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and that they didn’t start the engine, but pushed the ear out on the road 
ahoul fifty feet. In answer to the question, “Why did you push the ear out?", 
he said, “Because they would hear it if we started it.”

The aeeused Wilson testified in his direct examination that he found out 
what car they were going in, about half-past nine; that the three of them 
planned together that they would get Arseneau's ear, and that they went over 
and got it out of the garage about half-past nine or ten o’clock; that they 
pushed the ear out of the garage, and that he watched to see that nobody 
came out of the door, and helped push it out of the yard. In answer to the 
question, “When you boys took the ear out of the garage, where were you 
going with it?” he said, “To the States’’; and that they travelled all night. 
To the question, “What were you going to do with the car?” Wilson said, 
“Send it back.” That Vanbuskirk, after they had taken the car and while 
they were on the road, said tliat he was going to send it back by freight ; that 
after the car waa left in the garage at Calais, they went to Rochester, walking 
some of the way and stealing rides.

The accused Poirier, when asked on direct examination, how they came 
to take the car, said the three of them just went and took it ; and in answer to 
the question, “Did you plan to go to the States?” said, “Well, they were going 
to go a ways, yes, and then go by rail afterwards, and ship the ear back as 
soon as they got the money.” He said that was said by the three of them 
before they left. He admitted that they had no permission to take the ear.

When Mr. Friel rose to sum up to the jury I said that it seemed to me that 
the evidence which had been given by the three aeeused had reduced the case 
to a pure question of law; that the facts which the Crown sought to establish 
in proof of its case had been admitted by the accused; that was, the Crown 
sought to establish by inferential evidence that the ear was taken out of 
Leblanc’s garage on the night of November 1 by the three accused, feting 
together, and that they took the car to Calais, in the State of Maine, and left 
it there; that those facts had been admitted by the defendants, and that it 
seemed to me that it was simply a question of law as to whether those facts 
established theft, and that it was a ease in which there must be a direction to 
the jury.

After argument, in which the counsel for the defendants claimed that the 
admitted evidence did not shew a fraudulent taking or an intent on the part 
of the defendants to make the car their own, 1 intimated that I would have 
to direct the jury that the defendants were guilty, upon their own evidence, 
so far as the act of fraudulently taking the car with intent to deprive the 
owner temporarily of the property was concerned, but that I would leave a 
special question to the jury upon the question of the intent to make it their 
own or to return it. I therefore charged the jury that the Crown sought to 
establish its case by proving a series of facts and circumstances from which 
it was proposed to ask them to infer that the defendants were guilty of the 
crime w’ith which they were charged; that the main facts which the Crown 
sought to establish, were, first, the fact that these three defendants, acting 
together, took the car from Leblanc’s garage and proceeded in it to the town 
of Calais, in the State of Maine, and there left it in the garage; that the de­
fendants, all three of them, went upon the stand, and each admitted that they 
planned together to take the car from the garage, with the intent or the inten­
tion of proceeding with it to the United States; that they furthermore admitted
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that the ear was rolled out of the garage and the engine was not used, in on 1er 
that there might be no noise to attract the attention of the iiersons in LeBlnue s 
home; that one of the accused, Wilson, remained outside to watch that nobody 
came out of the house; that they admitted, not onlv that they took the ear 
in that way, with the intention of taking it to the United States, but that they 
actually did take it there and left it in a garage for the purixise of repair*; 
that by reason of these admissions the case had ussiuned a somewhat unusual 
asjfect for a criminal case, and that it was for that reason that I told tbs 
counsel for the defence that it seemed to me the case was reduced to a pure 
question of law, the resitonsibility for the decision of which rested ujxin me 
as the trial Judge; that it was my duty to direct them either one way or the 
other; that the admitted facts either constituted theft or they did not con­
stitute theft; that under the Criminal Code the fraudulent taking of anything 
which was capable of Iteing stolen, without colour of right, with intent to 
deprive the owner of it either absolutely or tenqxirarily, constituted theft; 
that there were two essential ingredients in the offence: first, the fraud, lent 
taking, without Jour of right, and, secondly, the intent to deprive the owner, 
in the words of the definition temixirarily or absolutely of the thing; that 
formerly at common law it was necessary to prove the intent to acquire the 
property themselves—to make it their own—but that it was not now neces­
sary that there should be an intent upon the part of the persons taking a thing 
to make it their own, in order to constitute theft; that it was sufficient if 
there were an intent to interfere with the dominion or right of property in 
the thing, or an intent to deprive the owner temixirarily of it; that it was in 
that view, and in view of the facts that the facte were undisputed, that I felt 
it my duty to direct them that under the defendants’ own evidence they were 
guilty of the crime with which they stood charged—the crime of stealing the 
automobile. I then referred to the defendants’ admissions resisting the 
clandestine way in which the car was taken, and their recognition that they 
had no right or colour of right to take it, and respecting their intent to take 
it to the United States, and stated to the jury that I had determined to direct 
them that those facts, admitted by the defendants, constituted in law a 
fraudulent taking, without colour of right, and that the intent to take the car 
to the United States constituted an intent to deprive the owner temixirarily 
of the car, within the meaning of the statutory definition of theft, and the 
defendants were guilty upon their own testimony.

In answer to the special question the jury found that they did not think 
the accused intended to return the car.

Upon the counsel for the defendants moving for a reserved case, I said 
I would have had no hesitation at all in reserving a case upon the question of 
my direction to the jury with respect to the fraudulent taking, without colour 
of right, with intent to deprive the owner temporarily of the car, had it not 
been for the finding of the jury upon the special question, which seemed to 
me to conclude the matter against the defendants, and for that reason I 
refused to reserve a case, leaving the defendants to their right of appe il from 
my decision.

The Appeal Division, at its Septemlier sitting, having granted leave to 
appeal from my decision refusing a reserved case, I now submit this statement 
upon the point upon which I was asked to reserve a case, with the following 
question, for the opinion of the Appeal Division:—
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Was I in error in directing the jury, as above stated, that a fraudulent 
taking of the ear, without colour of right, with intent to deprive the owner 
temporarily thereof, constituted theft, and that the defendants were guilty, 
under their own testimony, of the crime of theft, tut defined by the Criminal 
Code?

Having regard to the question reserved by the trial Judge 
I am of opinion in regard to the first portion of it that he was not 
in error in directing the jury that a fraudulent taking of the car 
without colour of right with intent to deprive the owner thereof 
temporarily, constituted theft. I think that this is unquestion­
ably a correct statement of the law, and that no exception can 
be taken thereto. With regard to the second part, however, vis. : 
“And that the defendants were guilty under their own testimony 
of the crime of theft as defined by the Criminal Code,” I am of 
opinion that the question of intention was one which w as a question 
of fact that should have been submitted to the jury, and that 
the trial Judge was in error in stating to the jury that under the 
defendants' own evidence they were guilty of the crime with 
which they were charged, and in directing them that the defendants 
were guilty upon their own testimony and that they must convict 
the defendants. I am of opinion that the Judge should have 
informed the jury that it was for them to decide if the defendants 
intended to deprive the owner temporarily or absolutely of the 
car, and in doing so he might well have directed their attention 
to the evidence given by the defendants themselves, evidence 
which it seems to me was conclusive of their intention to deprive 
the owner of the car of its possession tenqiorarily at least, for 
they admitted in evidence that they had taken it from the garage 
under circumstances which shewed that it had been taken fraudu­
lently without colour of right, for the purpose of going to the 
State of Maine, and in view of those facts, which were clearly 
proved in evidence by their own admissions, I fail to see how any 
jury could for a moment conclude that there was not an intention 
to deprive the owner of its use temporarily at least, even though 
it had been their intention when they reached the State of Maine 
to send it back. The question being one u]K>n which the jury 
had to find, I think, with all respect, that the Judge was in error 
in directing them as he did. He, however, left to the jury the 
question to which 1 have referred, via.—did the defendants,
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when they took the car fiom LeBlanc’s garage on the nighl of 
November 1, intend to make it their own, or did they intend to 
return it to the owner?—and the answer given by the jury wastliat 
they did not think they intended to return the car. If this 
answer is to be accepted and this Court is to be influenced thereby, 
it appears clear that the intention of the jury was to find the 
parties guilty, not only because they were directed by the Judge 
to do so, .but because they believed from the evidence that they 
did not intend to return the car and that therefore they must 
have intended to deprive the owner of its use.

The Attorney-General, when the case was last argued, after 
the special case had been stated by Crocket, J., contended tlmt 
even if the charge of Crocket, J., was in error and the answer 
made by the jury' to the sjiecial question left to them was not to 
be regarded, that the appeal should not succeed because of the 
provision of sec. 1019 of the Criminal Code, R.S.C. 1906, ch. 146, 
which provides that no conviction shall be set aside nor any new- 
trial directed although it appears that some evidence was improp­
erly admitted or rejected, or that something not according to 
law was done at the trial or some misdirection given, unless in 
the opinion of the Court of Appeal some substantial wrong or 
miscarriage was thereby occasioned at the trial, and he contended 
very strongly that it was perfectly clear under the evidence 
in this case that the persons were guilty and that the jury w ould 
have so found even if they had not been directed as they were 
by the trial Judge. This question has arisen in a numlier of 
cases under the statute 7 Ed. VII. 1907 (Imp.), ch. 23, sec. 4, 
which confers special powers on English Courts of Criminal 
Appeal, and provides that the Court may, notwithstanding t hat 
they are of opinion that the point raised in the appeal might be 
decided in favour of the apiieal, dismiss the appeal if they decide 
no substantial miscarriage of justice has been done. The language 
is not the same as in the section of our Code, but I think that the 
principles which must prevail in both cases are the same, and 
therefore the judgments of the Court of Criminal Appeal in 
Great Britain will be of assistance to us in arriving at a conclusion 
in the present ease.

In the case of Cohen and Bateman (1909), 2 Cr. App. 197, 
Channell, J., said, at p. 207 :—
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This section (sec. 4 (1)) has been considered in almost all the cases which 
have come before this Court, but these precedents are of little use in subsequent 
cases because of the varying circumstances of each particular case. Although 
therefore, the principle is quite clear, we desire to express it again. Taking 
sec. 4 with its proviso, the effect is that if there is a wrong decision of any 
question of law the ap|>ellant has the right to have his apjH-al allowed, unless 
the case can lie brought within the proviso. In that case the Crown have to 
shew that, on a right direction, the jury must have come to the same conclusion. 
A mistake of the Judge as to fact, or an omission to refer to some point in 
favour of the prisoner, is not, however, a wrong decision of a point of law, 
but merely comes within the very wide words “any other ground,’’ so that the 
ap|>cal should be allowed according as there is or is not a “miscarriage of 
justice.” There is such a miscarriage of justice not only where the Court 
comes to the conclusion that the verdict of guilty was wrong, but also when 
it is of opinion that the mistake of fact or omission on the part of the Judge 
may reasonably be considered to have brought about that verdict, and when, 
on the whole facts and with a correct direction, the jury might fairly and 
reasonably have found the appellant not guilty.

Ix)id Alverstone, C.J., in the case of James Morgan (1911), 
7 Cr. App. 63, is thus reported at p. 64 :—

In this case, if we had any doubt as to what the jury would have done on 
a proper direction by the Recorder, we should have quashed the conviction, 
since this Court is not here to re-try cases improperly tried below. But if 
we are convinced that on a proper direction the jury must have come to the 
same conclusion as they did upon the direction actually given them, then 
there is no substantial miscarriage of justice, and it is our duty to affirm the 
conviction, even although the point raised in the ground of appeal is deter­
mined in favour of the prisoner. Even though we may consider that the 
Recorder gave a wholly wrong direction to the jury when he used the words

In the same volume at p. 119 is to be found the case of Arthur 
William Monk, decided in 1912, where Phillimore, J., quotes from 
the judgment of Ohannell, J., in Cohen and Bateman with approval 
as follows, at p. 124:—

If, however, the Court, in such a case, comes to the conclusion that, on 
the whole of the facts and with a correct direction, the only reasonable and 
proper verdict would be one of guilty, there is no miscarriage of justice, or 
at all events, no substantial miscarriage of justice within the meaning of the 
proviso, notwithstanding that the verdict actually given by the jury may have 
been due, to some extent, to such an error of the Judge, not being a wrong 
decision of a point of law.

In the British Columbia case of The King v. Leu' (1912), 1 
D.L.R. 99, 19 Can. Cr. Cas. 281, 17 B.C.R. 77, it was held that 
upon an appeal in a criminal case the Court of Appeal should not 
grant a new trial merely because a portion of the Judge’s charge 
was objectionable if of opinion that irrespective of the charge 
the jury could not have done otherwise than convict the accused,
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and consequently that the misdirection could not have occasioned 
any substantial wrong to the accused within the terms of the 
Criminal Code.

I have come to the conclusion from having heard the argument 
and carefully read the evidence and the Judge’s charge, that 
on a right direction the jury must have come to the same con­
clusion that they did, viz., brought in a verdict of guifty against 
the defendants, and that the mistake on the part of the Judge 
cannot reasonably be considered as having brought about the 
verdict. In the language of Lord Alverstone, I am convinced 
that on a proper direction the jury must have come to the same 
conclusion as they did upon the direction actually given them, 
and that being the case, under the judgment in the James Marfan 
case, there is no substantial miscarriage of justice, and it is the 
duty of this Court to confirm the conviction, even though the 
point raised in the ground of apiieal be determined in favour of 
the prisoners.

My conviction to the effect that the jury must have come 
to the same conclusion is strengthened by the answer which they 
gave to the question submitted to them by the trial Judge, and 
while it is not customary to submit such questions in criminal 
cases in this Province, and I do not think it can be regarded in 
the nature of a special verdict, yet I think that having found 
the prisoners guilty and having answered the question as they 
did, the conclusion that we must necessarily come to is that they 
found the prisoners guilty because infer alia they believed that 
they did not intend to return the car.

In my opinion the appeal must be dismissed.
Grimmer, J., concurs with Hazen, C.J.

Appeal dismissal.
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Quebec Court of King1» Bench, Lamothe, C.J., Laoergne, Carroll, Pelletier and 
Martin, JJ. October 97, 1919.

Arbitration ($ II—12)—Award under Railway Act, R.8.C. 1906, ch. 37 
—Failure to uive notice—Effect—Kules oovkrnino award— 
Art. 391 C.C.P.

Failure on the pah of a notary to give notice of an award rendered 
under the provisions of the Railway Act of Canada (R.6.C. 1906, ch. 37), 
or to serve the award, until five days after the expiration of the delay- 
fixed for making the award, does not render the award a nullity, the rules
Ïoveming the arbitration being found in arts. 391 et eeq of the Code of 

ivil Procedure and not by art. 1442.

Appeal from the Quebec Court of Review (1918), 42 D.L.R. 
085, in an action to set aside an award on the ground that notice 
of the award had not been given by the notary within the pro|>er 
delay. The judgment of the Superior Court w as rendered by Fortin, 
J., on December 27,1915. It was reversed by the Court of Review- 
on June 5, 1918, 42 D.L.R. 685, 54 Que. S.C. 220. This latter 
judgment is now reversed and the disposition of the case by the 
Court of first instance is restored.

All the facts of the case as well as the pleadings are set out in 
the report of the judgment of the Court of Review and in the 
following notes.

Reaubien and Lamarche, for appellant, 
ft (lermaine, (lutrin and Raymond, for respondent.
Lamothe, C.J. y—Should an award rendered under the pro­

visions of the Railway Act, R.S.C. 1906, ch. 37, be served on pain 
of nullity within the delay fixed for making said award? The 
nature of the present case calls for a solution of this question.

Attentive study leads me to believe that the Act says nothing 
about service of the award. It does not say a word about it. 
It speaks of notice to be given of the award. This notice, says 
the Act, should be given by the arbitrators. Should it be given 
on pain of nullity within the delay fixed for making the award? 
Upon this point again the Act is silent. This obligation to give 
the notice within the delay fixed for making the award must be 
drawn by inference and deduction. The section of the Act makes 
the delay for appealing to run from the date of this notice. But, 
it is said, this notice must be given by the arbitrators and it must 
be given before they are fundi officio. As the arbitrators would 
become fundi officio by the expiration of the delay for making
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the award it would result that notice of thin award should be given 
before the expiration of this delay ; it could not be given later ur 
the award would become null. This reasoning is not convini mg. 
The Act in saying that the arbitrators should give a notice of their 
award does not take away from the parties themselves the right 
to give such a notice. This right pertains to everyone who is 
interested in exercising it; one ran only be deprived of it by a 
positive provision of the Act, a provision which does not exist.

Does the failure to give such notice involve the nullity of the 
award itself? The Art does not say so and in the rase of nullities 
it is necessary that the Act should speak. A nullity cannot lie 
created by inference nor by deduction. In the present case the 
notice which should be given of the award is directory. Failure 
to give it may stay the execution of the award and delay its effect ; 
it cannot affect the existence itself of the award. The arbitrators 
have given their decision within the time fixed; they could wait 
until the last day, the last hour and even the last minute, ami in 
the latter case could give the notice on the following day or later. 
To decide otherwise would be to create, by interpretation, a 
nullity of non esse. The interpreter of the law has no such power.

The notary Dumesnil did not serve the award; he did not 
give notice that the award had been made, or rather he gave this 
notice 5 days after the expiration of the delay fixed for making 
the award. The expropriating company attacked this award for 
this reason, and also for the reason that the amount awarded was 
excessive and not justified by the evidence. The Superior Court 
set aside the award on the sole ground that notice had not lieen 
given on or before April 10, the date fixed for making the award. 
The result of this judgment is that the respondent has lost the 
benefit of the increase of compensation to $5,534, and has lieen 
obliged to accept the amount offered by the expropriating com­
pany, to wit, $1,196.65, and has in addition paid costs to a con­
siderable amount.

This judgment was carried to the Court of Review but the 
latter Court refused to consider it saving that it, was an apjienl 
from an award and that the Superior Court had finally decided it. 
In that the Court of Review, perhaps, lost sight of the fact that 
the action brought by the company had a double character, that 
of an action to annul (which could be taken to Review), and that
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of an appeal from an award (which could not l.e brought before 
said Court). I express no opinion upon this ]xiint.

The consequence of these two judgments is tliat the resixjndent 
has lost a sum of H,337.3(1, the difference I ad ween the amount 
offered and the amount awarded by the arbitrators, to which it is 
necessary to add the interest and costs.

What is the real cause of this loss? Is it the omission of the 
notary? No, since the notice could have been given after April 
10, as I said above, and since it was really given 5 days after that 
date. The real cause of this loss (enum causons) is found in the 
erroneous judgment of the Superior Court (Dunlop, J.), creating by 
interpretation a nullity which the law does not create. A notary 
cannot be responsible for the consequences of this judicial error.

We have been referred to art. 1442 C.C.P., as one which should 
be applied in the case where the Hallway Act is silent. Article 
1442 applies exclusively to compromises and voluntary arbitrations. 
The nullity tliat it provides for is especially intended for such cases 
and cannot be extended by analogy or interpretation. In the 
case of railways there is no compromise, there is no voluntary 
submission to arbitration. The expropriation is compulsory ; 
the arbitration is equally so; it is the Court which ap]>oints the 
third arbitrator; this arbitration is placed under the control of 
the Superior Court. The rulfes which govern these arbitrations 
are found in arts. 301 et scy. of the Code of Civil Procedure. No 
liule is to be found there similar to that of art. 1442; no nullity is 
attached to the failure to serve the aw aid or to give notice of it.

Being of this opinion I am relieved of the necessity to decide 
upon the admissibility of the evidence of the order given by the 
arbitrators to the notary and upon the necessity of a special 
notice prior to the action.

The judgment of the Superior Court should be restored as to 
its result and the action against the notary should be dismissed.

Carkoll, J.:—I will only discuss the essential question which 
decides all the litigation, namely, whether or not the failure to 
serve the award makes it null. Proceedings were under the 
Railway Act, R.S.C. 1906, ch. 37, and the question is raised under 
sec. 209 of this Act, which provides: “Whenever the award 
exceeds 1600 any |iarty to the arbitration may, within one month 
after receiving a written notice from any one of the arbitrators,
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or the sole arbitrator, as the case may be, of the making of the 
award, a|>|>cal therefrom u|>on any question of law or fart to a 
Sujierior Court."

As is apparent this article implies that notice is given before 
the aggrieved party can take an appeal.

A delay of a month is provided after the receipt of this notice 
for carrying the cause to appeal, but I do not see in any part of 
this section or in the other provisions of the Kailway Act that 
this notice must be given at once as soon as the award is made. 
Therefore the notice given by the notary on April 16, would 
appear to have been given in time.

If the notice has not been given in time this omission does not 
involve the nullity of the award because nullities are of strict law 
and should be provided for by the Act. Counsel for the respondent 
on the hearing and in their factum say that the award is only legal 
from the day on which it is brought to the knowledge of the 
interested parties.

We have in the Code of Civil Procedure an article upon this 
matter, art. 1442, which says that

The award is received in authentic form . . . and it should lie given 
in presence of the parties <i'r a copy of the award slimdd he delivered or served 
within the delay fixed by the compromise.

But the jiarties did not proceed under the common law hut 
under a special Act which does not require this formality. That 
is a regrettable omission in the Railway Act, but we cannot supply 
a condition which the legislature has not thought it proper to
im)<ose.

Oarsonnet de l’arbitrage, vol. 8, sec. 3070, notes 1, 2, and 3, 
tells us that a decision of the Civil Court of June 7, 1808, commits 
an error in declaring that the award is effective only from the day 
on which it was definitely drawn up and signed; the Contran is 
the case, he says, from all principles on the matter of the judgment 
He says that the reading of the award has no solemnity, that no 
publicity is required nor the presence of all the arbitrators.

There is in France upon the matter contradictory opinions but 
according to the principles of our common law it is clear that an 
award should be communicated to the parties, and the sole reason 
for which, under the special Act, we do not declare it null, is that 
this condition of service is not required on pain of nullity.
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This condition not being required the damages incurred are 
not the direct and immediate result of the apjiellant's action and 
the judgment against him should be reversed with costs.

Pelletier, J..—The apjiellant first raised liefore us the ground 
resulting from the fact that he is a notary and therefore a public 
officer, that the notice required by art. 88 C.C.P. w as not given ; 
that therefore on this head alone the action should be dismissed.

I am against the appellant on this point, for I believe that it is 
sufficiently admitted by the defence that this notice was sent. 
It is true that there w as a general denial of the paragraph alleging 
the sending of this notice but later the detailed defence on the 
matter claimed that the notice sent was for an amount less than 
that for which the action was brought, and therefore it did not 
conform to the provisions of this art. 88. But the judgment 
rendered is for an amount less than that mentioned in the notice. 
The law does not require that this notice should be served in a 
special manner and it is sufficient if there is a letter signed either 
by the plaintiff or his attorney provided that the letter sets out 
the cause of the action and the other formalities mentioned in 
art. 88. I believe then that this first ground of appeal has no 
foundation.

The appellant has, in my opinion, a ground much more serious 
which he states as follows: I have not caused you to lose the 
amount in question from the fact that the award was not served, 
because the service of an award, under the Railway Act, R.S.C. 
l!KMi, ch. 37, is not necessary for its validity. V|ion this point I 
believe the appellant is right.

The respondent herself admits in her factum that there is 
nothing in the Railway Act which demands service of the award 
as a condition of its validity. All the Railway Act says upon this 
head is that a notice will be given of the fact that the award has 
boon rendered, but the Act requires that not to declare the award 
void if the notice is not given, but only to make a commencement 
of the delay of a month during which there can be an appeal from 
the award.

There were a number of unfortunate circumstances. In the 
first place, the appellant was charged if the verbal evidence on the 
subject is admitted with being obliged to serve the award before 
April 10, which according to the respondent was the last day for 
making and serving it.
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In view of this failure to serve the award the railway company 
brought an action in the Superior Court which was partly an 
appeal upon the merits of the award itself and partly an action 
for a declaration that the award wah void and of no effect. Dunlop, 
J., before whom this rase was tried, ignored all the grounds invoked 
which could be considered as relating to an ap)ieal from the award 
and considered only the allegations which asked that the award 
should be declared null for want of service and he gave effect to 
this last ground of appeal. The respondent inscribed in review 
against this judgment and, another unfortunate matter, the Court 
of Review declared itself incompetent because it believed that 
it was only a case of an appeal from the award; consequently as 
between the railway company and the respondent the judgment 
of Dunlop, J., has become chone jugée.

The appellant was not a party in this case and therefore as 
there is no chone jugée as against him, he invokes anew the fai t 
that it was not necessary to serve the award. It is answered that 
this attitude is unjust for the respondent ; that the appellant 
could and should have taken proceedings as tiern-opponanl to have 
the judgment rendered by Dunlop, J., set aside, and that by 
contenting himself with defending the present action he leaves the 
respondent without remedy. All this is in fact very regrettable, 
but we are obliged to take the litigation as it has been submitted 
to us; we cannot condemn the appellant to pay a considerable 
sum which he does not owe because he could have taken another 
procedure which after all he was not obliged to take.

I am of opinion that the award was validly made ; moreover, 
it was signified on April 16, and I believe that this was not too late. 
The delays which would expire on April 10 were those for rendering 
the award. But the arbitrators would have till the last minute 
of the day of April 10 for doing this. That alone shews that the 
notice of the making of the award could have been given on the 
11th, and if it could have been validly given on the 11th, it could 
be equally so on the 16th.

Therefore I conclude that the apitellant is not responsible lor 
the erroneous judgment of Dunlop, J., nor for the judgment not 
less erroneous of the Court of Review and that he has preserved 
the right to invoke the ground that he now pleads to the action 
brought against him. Moreover, it is upon the arbitrators that
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the RailWay Act has imposed the duty of giving notice of the fact 
that the award has been rendered ; that shew s first that the making 
of the award is one thing and that the notice of it is another and 
very different thing and in the second place since it is u|xin the 
arbitrators that the law im|iosee this duty, they should give this 
notice themselves. We are told that they charged the apiiellant 
with this duty and that the latter accepted the mandate, but I 
lielieve that the arbitrators although they did not give any notice 
could not he proceeded against for damages. They exercised 
judicial functions, they acted for the best and acted in good faith, 
and that, in my opinion, protects them against an action for 
damages. But if the arbitrators themselves could not be pro­
ceeded against for damages by the resixindent the notary who was 
only their agent could not lie sued any more than they.

I do not think that there is any privity between the expro­
priation and the notary in a case such as that which occupies our 
attention.

Moreover, the award was rendered at the end of March and 
the delays for making it expired only on April It); riw]iondciit 
knew, or should have known, that the award had licrn made and 
could have put the arbitrators tn tlemeurt to give the notice in 
question. Respondent had another right in rase of refusal of the 
arbitrators to give the notice, she had 10 days liefore the aw aril had 
to be signified; and since she was of the opinion that the award 
should be signified before April 10, she could have demanded a 
ropy of the notarial instrument and had it signified by another 
notary.

Upon the whole and without considering, since it is not neces­
sary, the legality of the verbal evidence on the subject of the 
mandate of signification that the arbitrators should have given to 
the appellant, I have arrived at the conclusion that the judgment 
at first instance was well founded, that that of the Court of Review 
should be reversed and the action dismissed with costs in all the 
Courts.

Martin, J.:—My first impression at the argument of this rase 
before us was that the judgment of the Court of Review was right 
in holding the appellant responsible and that the aw ard w as invalid 
for lark of signification upon the parties within the delay fixed by 
the arbitrators. Further and more mature consideration of the
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case leads nie to the conclusion that my first impression was 
wrong and that the judgment of the Superior Court, which dis­
missed the action, is right.

I am not prepared to accept as correct all of the reasons of the 
judgment of the Superior Court. I think it is sufficiently estab­
lished by legal evidence that the appellant who received the 
award was instructed to signify the same upon the parties, that 
he promised to do so, and was paid for doing so, but failed to do 
so within the time limit fixed by the arbitrators for making the 
award. The main question is whether or not a signification of the 
award ujron the parties within the time limit fixed for making the 
same was necessary to its validity. The Superior Court held it 
was not by the follow ing cowndfrant:

Considering I hut there is no provision of the Railway Act [R.S.C. (lyutii, 
eh. 37) under which the expropriation took place that requires the significa­
tion of such an award ; that this Act is exceptional in its mil ure and should la­
st rictly interpreted; that no nullity pan result from the omission of a formalin 
which it does not require; and that therefore it is not the failure to signify 
the said award which was the cause of the said damages.

The Court of Review held the contrary, following the judgment 
of Dunlop, J., in the proceedings taken by the railway company 
to annul the award.

If sec. 209, sub-sec 4, of the Railway Act, R.S.C. 1900, ch. 37, 
could be said to apply to art. 1442 C.C.P., I would be of opinion 
that the award was invalid and that res]rondent had by the fault 
and negligence of ap|>ellant, lost the difference between the amount 
of the award and the amount offered by the railway company, 
but I do not think art. 1442 C.C.P. applies. It is an exceptional 
provision applying only to acts of submission made and entered 
into by the parties agreeing to leave the decision of the matter in 
dispute to a Judge of their own choice. The general law of 
arbitration, C.C.P. arts. 441 et teq. contains no provision similar 
to that contained in art. 1442, and I think the only effect of sec. 
209, sub-see. 4, of the Railway Act is that the right to apjieal 
from an award given by the preceding paragraph of that section 
does not affect any existing provincial law or practice for selling 
aside awards, and that the right to a direct action still subsists, 
for instance, in cases like that of Brunet v. SI. Laurent it Adirondack 
Railway etc. (1896), 6 Que. Q.B. 116.

In the case of Brooke v. Mitchell (1840), 6 M. & W. 473, 151



57 D.L.R.] Dominion Law Reports. 531

E.R. 498, it was ordered that the matters in difference in that case 
should be referred to two arbitrators who should make and publish 
their award in writing on or before a date fixed.

The arbitrators differed, and appointed an umpire, who, on 
July 11, 1839, made and executed his award, in the presence of and 
attested by two witnesses, to whom it was fully make known and 
declared at the time of its execution. On the afternoon of the 12th, 
the attorneys of both parties received a letter from the umpire, 
stating that he was about to declare his award, and desiring them 
to attend at his office at half-past five o’clock on that evening. 
They accordingly did so, when he read over to them and declared 
his award, and delivered it to the plaintiff’s attorney. At ten 
o’clock a.m. on the same day the plaintiff died, and Baron Parke 
said:—

I am of opinion that this award was sufficiently published for the purpose 
of making it valid, in the lifetime of the plaintiff. For that purpose it is only 
necessary that the act should be complete, so far as the arbitrator is con­
cerned ; that he should have done some act whereby he becomes fundus officio, 
and has declared his final mind. That is the rule to be collected from the 
cases of Hrmrn v. Vawoer (1804), 4 Fast 584, and Henfrcc v. Bromley (1805), 
ti Hast 309; and that is the meaning of the term “publication." Here the instru­
ment was complete as an awi-rd, and the umpire could make no alteration in 
it ; he was then fundus officio, having declared his final mind. As to the time 
of moving to set an award aside, it is quite reasonable that the party should 
have two terms from the time of not ice.

Baron Alderson said ;—
1 apprehend that the meaning of publication, in the rule which regulates 

the time for an application to set aside an award, is not the publication of the 
award itself, but, by analogy to the statute, publication to the parties, i.r., 
when they have notice of its contents, and are therefore in a situation to move 
to set it aside. But on the terms of this submission, the award is made and 
published, when the arbitrator, by some act, has expressed his final deter­
mination on the matters referred to him.

Baron Guemey nays:—
After the execution of the award, and its having been read over to the 

witnesses, there was as complete a publication of it as could lie; the umpire 
could not afterwards revoke or alter it ; and it was then ready to Ik* delivered.

I agree with the counsel for respondent, and as was held by the 
C’ourt of Review, that under the provisions of the existing Railway 
Act notice to the party's arbitrator is not notice to the party. The 
provision to such effect contained in sec. 152 of the Railway Act of 
1888, 51 Viet. (Can.), ch. 29, is not reproduced, but I am of the 
opinion that the award was made when it was executed by the
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arbitrators and that set*. 204 of the Hail way Act only provides 
that the time be fixed for making the award and that the not in­
to the parties under see. 209 might be given at any time thereafter 
and that the stipulation as to notice contained in this latter article 
is to fix a date from which the delay of one month to appeal will 
run, but that the giving of such notice to the parties within the 
time fixed for making the award is not a peine di nullité. I would 
reverse the judgment of the Court of Review for this reason and 
restore the judgment of the Suix*rior Court, which dismissed the 
respondent’s action, with all costs.

Judgment:—Vpon the merits of the appeal brought by the 
defendant appellant from the final judgment rendered by the 
Superior Court, sitting in Review at Montreal on June 5, 1918, 
[42 D.L.R. 685,54 Que. S.C. 220), maintaining for a certain amount 
the action of the plaintiff and reversing the judgment of the 
8ui>erior Court of the District of Montreal which dismissed the 
action;

Considering that there is error in the said judgment of the 
Superior Court sitting in Review at Montreal ; that the said 
judgment of the Superior Court of December 27, 1915, is well 
founded in its disjxmal of the case except, however, certain con- 
sidérants which should lx* struck out, namely, considérants 1, 2 and 
5; reverses the judgment of the Court of Review, and proceeding 
to render that which should have lx*en rendered, restores the 
disjwsitif of the judgment of the Superior Court of the District of 
Montreal, dated December 27, 1915, and striking out of the said 
judgment the 1st, 2nd and fifth considérants; maintains the appeal 
and dismisses the action of the plaintiff with costs of the three 
Courts. Appeal allotted.

REX r. HAYTOIt.
Ontario Supreme Court, Middleton, J. December tS, I9t0.

1. Intoxicating liquors (| 111 I—91)—Trial or offenders under 
Ontario Temperance Act, sec. 41—Magistrate BSCBIVINO
EX PARTE STATEMENTS FROM VROWN PROSECUTOR BEFORE DELIVERY 
OF JUDGMENT—PREJUDICE OF MAGISTRATE.

Cominunications on behalf of the Crown prosecutor to the magistrate 
after he has reserved his decision and before delivery of his judgment, 
at which neither the accused nor any one representing him in present, 
and their possible influence u|wn the mind of the magistrate are sufficient 
to quash a conviction under sec. 41 of the Ontario Temperance Act, 
6 Geo. V.. 1916. ch. 50.
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2. Evidence (| 11 B—111)—Ontario Temperance Act—Label on bottle ONT.
AS EVIDENCE or CONTENTS. --------

There is nothing in the Ontario Tem|ieranee Act which Dialers the 8. C.
label on a box or a laittle conclusive or even prowl fane evidence of its ------
contents. Hex

Motion to quash the conviction of the defendant, made by Havton. 
the Police Magistrate for the City of Pcterl«rough, on Xovemlier Htatetneni. 
Ill, 11)20, for having intoxicating liquor in n place other than his 
private dwelling, contrary to the provisions of the Ontario Tem­
perance Act, 0 (ico. V. 1010, eh. 50. Conviction quashed.

G. -V. Gordon, for defendant.
F. P. Brennan, for magistrate anil prosecutor.
Middleton, J.:—The proceedings before the magistrate are “waisMs, i. 

attacked as I icing unfair and contrary to natural justice, in that 
the magistrate acquired information from jiarties interested, 
behind the back of the accused.

To understand the full vice of what took place, it is necessary 
to understand the matter in issue. A box which, it is suggested, 
contained intoxicating liquor, was sent by express from Montreal, 
addressed to a man named Kdwards in 1‘eterl «rough. The l«x 
was delivered, and the express-charges were collected. Kdwards 
said he did not order the liquor, and thereupon the accused, who 
was a driver in the service of the express company, called at 
Kriw arris's residence, repaid him the expreas-e'iargcs, anil took 
away the box, removing it to his own house. Instead of the 
accused 1 icing prosecuted for stealing the l«x, he was prosecuted 
for having the liquor or supjmeod liquor at a place other than his 
private dwelling house—presumably upon the street.

No evidence whatever was given that the Imx contained 
liquor. It is said to have lieen branded “liquor;" but whether it 
was truly branded or not, no one knew. The accused relied at the 
hearing upon the failure to prove his guilt in this vital resjiect.

The magistrate reserved judgment. After the judgment was 
reserved, on two occasions the prosecutor anti the express-agent 
discussed the matter with the magistrate, apparently endeavouring 
to persuade him that the laliel on the Imx and the entries in the 
express company's book amounted to proof of the contents of the 
box.

Counsel for the accused objected to this strenuously, anil, as 
he swore in an affidavit filed, pointed out to the magistrate “that
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he should not take testimony not under oath in the absence of the 
accused and his counsel, and the said Police Magistrate stated 
that he desired to obtain all the facts from whatever sourer lie 
could obtain them," and the counsel in his affidavit adds that, in 
his opinion, “by reason of the said Joseph Stewart and the said 
W. F. Skitch giving unsworn statements to the said Police Magis­
trate in this case, in my belief the Police Magistrate’s mind was 
prejudiced, and the accused did not obtain a fair trial." Similar 
statements are made by counsel present at the trial.

Three affidavits are filed in answer. They are made by the 
ins]>ector, Stewart, the express agent, Skitch, and by the counsel 
for the prosecution. These affidavits are singularly guarded: one 
conversation with the magistrate is admitted, the second is neither 
admitted nor denied. The exceedingly suggestive expression, 
“No new evidence was taken,” is used, and then a statement is 
made in reference to the earlier and apparently the least objection­
able interview, tliat “the magistrate chatted in a general way 
about the case." Counsel, ap|iarently not knowing alwut either 
conversation, merely states that “no evidence to my knowledge 
was taken by the magistrate after the trial.”

In the absence of any denial by the magistrate, the statements 
I have quoted must lie taken to be admitted, and I think it is plain 
that the conviction cannot, under these circumstances, be |ier- 
mitted to stand.

It is most important that the administration of justice should 
not only be free from impropriety, but that it should be so con­
ducted as to avoid all suspicion of impropriety. It is needless to 
review the numerous reported decisions which go to shew that a 
judicial officer ought not to receive communications from either 
party ex parte. Here, from the nature of the discussion, it is hard 
to avoid the impression that the magistrate was influenced by the 
opinions, views, and unsworn statements of those interested in the 
prosecution.

I should have lieen compelled to quash the conviction also 
upon the ground that there was no evidence to shew the contents 
of the box in question. Such evidence could have been given 
without great difficulty, but was not, and there is no provision 
in the Ontario Temperance Act, 6 (leo. V. 1916, ch. 50. making 
the laliel upon a box or a bottle conclusive or even pnrrni facie
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evidence of its contents. In fact sec. 70 (9)* indicates that too OHt. 
often “things are not what they seem." H. C.

With sonic hesitation I have concluded not to award costs nKX 
against the magistrate, and to make the usual order for protection, )( ^ ^
hut I think that costs should lie awarded against the informant, ----
who actively took part in the matters complained of.

( 'oniiction quashed.

*70.—(9) If it ii|»|>e:m< to the Justice that such liquor (that is, liquor 
found in transit or in course of delivery or i t a railway station, express office, 
etc.) or any part thereof was consigned to some |»ersnn in a fictitious name or 
was ship|R*d as other gtsiils, or was covered or concealed in such manner as 
would probably render discovery of the nature af the contents of the vessel, 
cask or package in which the same was contained more diflicul', it shall be 
primA facie evidence that the liquor was intended to he sold or kept for sale 
in contravention of this Act.

HALL v. ELECTRIC LIGHT COMMISSIONERS OF LAWRENCETOWN. N. 8.
A'oro Scotia Supreme Court, Harris, C.J., Russell, Chisholm and Mellish, JJ. s C

February 2, 1921.

Arbitration (§ III—17)—Ordkr or Court granting reference—Sub­
mission or parties to—Award—Application to set aside order 
—Jurisdiction.

If an order is made by consent of the solicitors on both sides for a 
reference before arbitrators, and three arbitrators are appointed in 
pursuance of the order who take evidence and file their award, counsel 
représentâting both parties ap|ienring before them and taking part in 
the proceedings and examining and cross-examining witnesses, and no 
objection is made to the regularity of the proceedings, the parties cannot 
afterwards attack the award or the subsequent proceedings on the ground 
that the Court had not jurisdiction to grant the order made.

[See Annotation, Conclusiveness of Award, 39 D.L.K. 218.]

Appeal from the judgment or order of Hit chic, K.J., dismissing statement, 
with costs plaintiffs application for an order striking out and setting 
aside an order of reference made by Drysdale, J., and all proceed­
ings taken thereunder.

H’. G. Parsons, K.(\, and 0. S. Miller, for appellant.
J. L. Ralston, K.C., and //. C. Morse, for respondents.
The judgment of the Court was delivered by
Harris, C.J.:—In this action an order was made by Drysdale, Herrie'cj. 

J., on October 10, 1919, which reads as follows:—
It is ordered that all issues of fact arising on the pleadings herein be referred 

under secs. 16 and 17 of the Arbitration Act [R.8.N.8. (1900), eh. 176], to the 
report of three arbitrators, one to be appointed by each of the parties hereto 
within fifteen days from the date of this order, *uch appointment to lie signified

35—67 D.L R.
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by filing a notice of the same in the office.of the Prothonotary of the Supreme 
Court at Annaixilia and the third arbitrator to be appointed by the two so 
first np|M)intcd and his api>ointment to lie signified by a memorandum signed 
by said first arbitrators and filed in said Prothonotary’s office within forty-five 
days from the date hereof provided that if either party fails to appoint an 
arbitrator within the time and in the manner sriecified or in case of any default 
or contingency contemplated by sec. 7 of the Arbitration Act provision?. <»f 
said section shall apply.

It is further ordered that the report of any two of such arbitrators shall 
tie deemed the refsirt of the arbitrators and that in order to afford the arbi­
trators an opiNirtunity to view the land under various conditions of seasoa 
and weather they have until the date of the June, 1920, sittings of the Supreme 
Court at Anna|MtIis in which to file their re|>ort.

It is further ordered that the costs of this application be costs in the cause.
This order was granted by consent of the solicitors on both 

sides and subsequently the three arbitrators were appointed and 
they took evidence and filed their award. Counsel representing 
both parties ap|ieared before the arbitrators and took part in the 
proceedings examining an 1 cross-examining witnesses and no 
objection was made to the regularity of the proceedings.

After they had made their award the plaintiff’s solicitor 
moved Ritchie, K.J., to set aside the order of Drysdale, J., and 
all subsequent proceedings and the following were the grounds 
stated in the notice of motion:—

That the order for reference made herein is a statutable order made ur 
purporting to be made under and by virtue of the authority of secs. 19 and 17 
of the Arbitration Act and there is no authority in such sections to make the 
order, and it is made without jurisdiction and is abortive because:

(a) Their* it no authority in said secs. 16 and 17 of the Arbitration Art 
to submit this caw* to three arbitrators selected by the parties unless said 
arbitrators are officers of the Court and appointed by the Judge on account of 
their special fitness to try the action.

(b) Because this is an act ion ex delicto ami the Court hail no authority 
under this Act to take this case from the jury.

(c) Because the arbitrators so wrongfully appointed were not sjierial 
referees or arbitrators and were not official referees or officers of the Court

(d) Because the said order for reference directs that all issues of fact 
arising on the pleadings in this action lie referred under secs. 16 and 17 of the 
Arbitration Act to the report of three arbitrators and neither sec. 16 nor 17 of 
said Act authorises such a proceeding or order.

Ritchie, K.J., dismissed the application and there if an appeal.
The Court did not consider it necessary to hear counsel for 

the respondent.
The sole question in the case is as to whether or not the order 

made by the Court with the consent of counsel on both sides and 
acted upon by both patties can now be set aside.
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It is quite unnecessary to deride as to whet lier the order w as 
one authorised by sers. 16 and 17 of the Arbitration Art or by 
O. 34 of the Rules of the Supreme Court lierause, assuming that 
it is not authorised by either, it is quite rlear that, apart from the 
statute and the rules, "the Court has, anc always has hail power 
to dirert a reference to arbitration in all rases where the parties 
desire that the cause or matter should be referred instead of being 
lit gated in Court.” 1 Hals., p. 482.

In Alexandria Canal Co. v. Su<ann (1847), 5 How. St. Tr. 83, at 
p. 80, Taney, C.J., of the Supreme Court of the United States, on a 
motion similar to this, said; "A trial by arbitrators, apisiintcd br­
ibe Court with the ronsent of both parties, is one of the modes 
of proseruting a suit to judgment as well established and as fully- 
warranted by law as a trial by jury." And later, he says: “As 
the attorneys on the rerord must have united in the motion for the 
reference, it is very rlear that the objection would have been 
untenable."

N. 8.
8. C.

Hall
r.

Electric 
In.in

Commission-

Lawkkncs-

Herrie. CJ.

In 5 Corpus Juris, at p. 26, the law is thus stated: “Where a 
cause was depending in Court, the parties might, at common law, 
agree to an arbitration and obtain an order referring the cause to 
arbitrators, or referees designated either by themselves or by the 
Court."

See alW) He Deniton and Footer (11108), 18 O.L.R. 478, at p. 
481 (Riddell, J.).

The plaintiff cannot alter consenting to the order and acting 
on it and attending the arbitration, examining and cross-examining 
witnesses, move to set the order aside when he fears an adverse 
finding or decision on the part of the arbitrators. That would 
lead to intolerable injustice.

The appeal will be dismissed with costs.
A plient ditmitted.
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TOWNSHIP OF SHIPTON v. SMITH
Quebec Court of King'» Bench, Lamothe, C.J., Croe», Carroll, Pelletier </-,j 

Martin, JJ. June 96, 1990.

Highways (| IV A—161)—Along precipice—Duty or municipality ro
BUILD WALL—MOTOR CAR—INTOXICATED PERSON DRIVING —< ' VR 
GOING OVER CUPP—LIABILITY OP MUNICIPALITY—NEGLIGENCE 

A municipal cor (Miration is not compelled to border a road which rune 
along a precipice with a solid wall, solid enough to prevent an automobile 
from running over the cliff, and is not liable in damages if a car drixi-n 
outside of the regular way by an intoxicated person falls over the embank­
ment causing injury to passengers in the car.

[Tou'nshtp of Shipton v. Smith (1919), 25 Rev. de Jur. 194, rev used. 
See Annotation, Liability of Municipality for Defective Highways, 
46 D.L.K. 133.)

Appeal from the judgment of the Court of Review (191ft), 
25 Rev. de Jur. 194, in an action for damages caused by an auto­
mobile breaking through a guard placed along a highway along a 
precipice. Reversed.

The facts of the case are as follows:—
On September 30, 1916, at 9.30 p.m., John Smith, the father 

of the minor children, represented by the respondent, an their 
tutor, was in an automobile, owned and driven by one Morrill. 
The machine fell down one of the banks, and both Smith and 
Morrill were killed. The tutor sues the municipality in damages 
for $16,000, holding the appellant responsible on account of the 
bad condition of the road.

The defendant-appellant denies all respondent's allegations 
and pleaded specially that both Smith and the driver Morrill were 
under the influence of liquor. The accident took place by the 
fault of loth Smith, and Morrill who was not in a fit condition to 
drive his machine. More details may be found in the following 
notes of the Judges.

The Superior Court dismissed the action, but the Court of 
Review condemned the defendant-api>ellant to $6,000 of damages 
to plaintiff-resi>ondent for the minor children.

E. Languedoc, K.C., for appellant.
O'Bready and Panneton, for respondent.
Lamothe, C.J.:—I am of opinion that the judgment of the 

Superior Court should lie restored and that of the majority of the 
Court of Review (1919), 25 Rev. de Jur. 194, should be reversed.

The judgment of the Court of Review is based uj>on contribu­
tory negligence for it admits that the driver of the automobile was 
in liquor. Contributory negligence of the corporation consisted in
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the fact that the road is very narrow, that the fence was insuf­
ficient and that there was a dangerous hole. The road has been 
in existence for a long time, its restricted width is legalised by 
art. 700 of the former Municipal Code.

Fences on roads are not made to resist the shock of automobiles 
going at great speed. A stone wall alone would have afforded 
sufficient resistance.

The hole was not the cause of the accident. The automobile 
w ould have fallen over the embankment even if this hole had not 
existed because the chauffeur had crossed the road from right to 
left in a nearly direct line.

The negligence charged against the corporation ap]>ellant did 
not, in my opinion, contribute to the accident. The true cause of 
the accident is found in the fact that the man who drove the 
automobile was intoxicated. He drove this vehicle in violation 
of the law. He is the sole culprit.

Cross, J.:—The Court of Review, 25 Rev. de Jur. 194, limiting 
itself closely to the question of the immediate accident, “la cause 
première,” has held the appellant responsible on the ground that 
the fatality was caused by defect in the highway. One should 
guard against being misled by metaphysical subtlety into ignoring 
a reality and fastening upon something which has a mere appear­
ance of reality.

If, for example, in a case of homicide by shoot ing we could reason 
that the fatality was caused, not by the aiming of the gun and the 
pulling of the trigger, but by the explosive effect of gunpowder 
and that the assassin is consequently not responsible, this judg­
ment of the Cjourt of Review would be well-founded, and the same 
might be said of the majority decision of this ( 'ourt in Theberye v. 
CorfHiration of St. Hubert, Montreal Gazette, 1910, and Corporation 
of Compton v. VeitUux (1913), 22 Que. K.R. 537. Preferring to be 
guided by realities, I would set aside this review judgment and 
restore the first judgment. The fatality was caused by intoxication 
of those in the automobile, not mere short time tippling but an 
all day carouse.

Morrill, the farmer who was driving the car, lived near the 
locality of the accident. The place would t>e nearly as familiar to 
him as his otvn barnyard and he had passed it less than two hours 
before the occurrence of the fatality. Yet he ran his car off the
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travelled part of the road before he had got out of sight of his home, 
and the curving tracks of the wheels of his vehicle, at the place of 
the accident, complete unerringly the story of the mishap and 
disclose what nineteen of twenty sensible people would say was 
the real cause of it.

Counsel for the plaintiff strove industriously to shew that the 
roadside fence was old and weak, and did not prevent the car from 
running down the bank, but it is realised that the obstacle which a 
substantial roadside fence would enterprise [present?] to the motor 
car would be about equivalent to what a sheet of paste-board 
would offer against a horse-drawn vehicle. The futility of that 
effort became apparent.

Then, it is said that there was a hole in the travelled part of 
the road. There was in fact a sort of cone-shaped depression 
extending down the bank at the side of the road, brought about by 
the action of surface water. After the wheels of one side of the car 
had ploughed through this depression, it was possible to set a 
stick of wood in the upper edge of it inside of the fence, that is on 
the side where the travelled track of the road was, as is shew n by 
one of the photographs. That, however, does not prove the plain­
tiff’s contention that there was a hole in the travelled part of the 
road before the accident.

Then, there are cited in the recitals of the review judgment 
arts. 768, 771 and 778 of the Mun. Code (now arts. 468, 470 and 
478), which indicate that the roads should have a width of 36 feet; 
that they should have a ditch on each side and be free from ruts, 
holes, etc., with hand-rails at dangerous places, in such manner as 
to permit of the free passage of vehicles of every description by 
day and night. It is said; “The road should have had at least 
26 feet in width, French measure, between the fences on each side 
if it was a route, and 36 feet if it was a front road." And further 
on there is the recital, "If the road had been wider, if it had been 
provided with proper and suficient guard rails it is to be presumed 
that the accident for which the defendant is sued would not have 
happened."

While these findings lose their importance if the intoxication 
was the real cause of the fatality, it may be well to point out that 
the specification of the width of roads means the width of right 
of way and not of the travelled track as it is to be inferred from the
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review judgment. The road is to be 30 feet wide, so that, for 
example, in a case where it is carried at an elevation across a valley 
there will remain above the slot>e of the sides a Hat travelled track 
“in such manner as to permit of the free passage of vehicles.”

It is common knowledge that, by an outlay of between 8 and 
10 million dollars, the Government of the Province, in giving 
effect to its good roads law “has managed to macadamise a relative 
s.nall proportion of the public road for a width of lti feet."

Ten million dollars would be a mere drop in the bucket of the 
cost of carrying out the ideas developed in the review judgment.

For conclusion, on the subject of the cause of the fatality, I 
adhere to what I said in Theberge v. Corporation of St. Hubert 
and in Canadian Pacific H. Co. v. Frechette, 22 D.L.H. 35ti, 18 
Can. Ry. Cas. 251, [1915] A.C. 871, 24 Que. K.B. 459, in the latter 
of which cases it was held by the Judicial Committee, at pp. 3til- 
3U2 (22 D.L.R.), “that term [contributory negligence] can only 
be properly applied to a case where lioth the parties, plaintiff and 
defendant, are each guilty of negligence so connected with the 
injury as to be a cause materially contributory toit, if the negli- 
genceofeitherpartiesfalls short of this, it is an irrelevant matter.”

If a workman in the way of losing his life, by falling from the 
roof of a six-story building, it is irrelevant and nothing to the 
purpose to prove that some of his bones were broken by striking 
against a pole negligently left projecting from the building half 
way down to the ground, cr to prove that he fell into a hole in the 
ground negligently left there by the defendant. In such a case 
contemporary negligence is not contributory negligence.

It is better to be guided by common sense than risk being 
misled by casuistry. It often happens, particularly in insurance 
cases, that the cause latest in operation is not the real cause.

Here the real cause was intoxication of both occupants of the 
motor car. Sooner or later and even in the best-paved city street 
their wild driving would have brought them up against some 
obstacle. Roads are for the “free passage of vehicle and 
pedestrian,” are not sporting spaces for the tortuous evolution of 
intoxicated joy-riders, and the exhilarated passenger cannot safely 
aav: “Let her go, if anything happens we'll sue the municipality."

As respects the duty of a municipal corporation in the matter 
of the requirement of guard-rails and of the width of roads, I
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adhere to what I said in Corporation of Compton v. Veilleux (1913 , 
22 Que. K.B. 537.

I would set aside the review judgment and restore the first 
judgment.

Carroll, J.:—The allegations in the aetion may be sunmied up 
as follows: The road at this place was too narrow not having the 
width required by law. The guard-rails and the fence were 
decayed. At the south of the road and at the foot of the mound 
there was a deep hole where wheels liad passed over it. The 
plaintiff says that the cause of the accident was the bad state of 
this road. The defendant corporation pleads that the chauffeur, 
Morrill, was in a state of intoxication, incapable of driving his 
machine and that this was the cause of the accident. The cor­
poration denies all the allegations as to the bad state of the road. 
The accident happened on September 30, 1916, at 9.35 in the 
evening of a foggy and rainy night. The automobile, so far as can 
be judged from the evidence of Fowler, was going at a speed of 
25 miles an hour. In place of following the route traced to the 
right upon the mound, 11 feet wide, it deviated to the left to the 
south of the mound and passed below it; the automobile was 
overturned and the two men were crushed under it. It is proved that 
the hole was not found in the level part where vehicles habitually 
passed but part of it is found outside of the fence and the other 
part within it.

The evidence is contradictory as to the condition of the fence 
itself. Mignault, engineer, says that it was decayed. A certain 
number of witnesses declare that the posts were good. One of the 
witnesses (Fow ler) declares that the fence was sufficient to resist 
a horse in an ordinary collision, but it could not stand under the 
weight of an automobile. The Court of Review declared that the 
fence was defective and that this hole was the cause of the accident. 
One charge is that the road was too narrow which is based upon the 
statute, 36 Geo. III., 1796 (S.L.C.), ch. 9, sec. 2, which provides 
that all royal roads should be 30 feet wide between the two ditches, 
and art. 768 of the former Municipal Code providing that front 
roads should have a width of 36 feet.

It has been forgotten, however, that art. 769 of the former 
Code provides that municipal roads existing when the Code came 
into force (1871) could remain as to the width in their actual
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condition and that the municipal coqioration would not be obliged 
to enlarge them. All the same these old roads should be kept in 
good condition without ruts, holes, rocks, impediments or other 
nuisances, with guard-rails at the narrow places, so as to render the 
traffic by vehicles of all kinds easy by day and night. Arts. 771 
and 778 Mun. Code.

It should be noted that this was legislation passed in 1871 and 
automobiles were then unknown, so that the Legislature had only 
in view at this time the means of locomotion then in use. J*t us 
add that it is impossible to guarantee absolutely security from a 
dangerous machine like an automobile; it would be necessary if 
the contentions sometimes made were sustained upon at least half 
the roads in the Province to build walls to avoid accidents and 
yet these walls would often offer more danger by their presence 
than by their absence. If an automobile proceeding at a speed of 
25 miles an hour struck a wall there would be no security for the 
passengers.

In this case we have no witness of the accident and the question 
submitted to us is, what is the cause of the accident? We can only 
proceed upon presumption. It is first necessary to eliminate as a 
determinate cause of the accident the absence of the fence and the 
presence of the hole; the automobile fell below the mound without 
these two elements of negligence contributing to it. Moreover, 
can we say that these faults aggravated the accident which brought 
about the death of the two unfortunate persons? Again can it 
be affirmed with certainty that this hole aggravated the accident 
and that the automobile would not have upset in falling without 
it? Nothing proves it.

On the other hand, we have positive evidence that Morrill was 
incapable of driving his automobile. That is what the proof 
skew's and that is what the Court of first instance decided.

The two victims had travelled to Danville on September 30; 
that was the day of the exhibition; it is proved that Morrill and 
Smith had drunk liquor enough to intoxicate them. It is more­
over established that without any excuse Morrill struck another 
vehicle in the course of the journey. On the evening in question 
Morrill was half drunk. The irresistible conclusion is that his 
state of intoxication was the sole cause of the accident. The 
principles upon the matter are well known. I admit, however,
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that their application has become more difficult since the judgment 
of the Privy Council in the case of the C./’./f. Co. v. Frechill', 
22 D.L.R. 356, 18 Can. Ky. Cas. 251, [1915] A.C. 871, 24 Qat. 
K.li. 459. That w as the case of an employee of the company who, 
to aid in the loading of wagons with goods, went between two 
loaded w agons and was killed ; the jury found that the victim w as 
imprudent but that the C.P.R. Co. should have placed lights at the 
place where the men were working and that the absence of light 
was negligence. The Courts of this Province gave effect to the 
verdict of the jury but the Privy Council reversed the judgment, 
although the highest Court had made the distinction between our 
law which recognises liability in a case of contributory negligence 
and the English law which does not recognise it. The verdict was 
set aside.

I observe by the considérant of the judgment in this case 
that certain Judges incline to the ancient theory of the determinate 
pause of the accident probably influenced by this decision of the 
Privy Council. It is necessary to reaffirm the principles of our law. 
It was not a case of condemning one party only when his act has 
been the determinate cause of the accident, but he is liable when 
he has contributed to it or aggravated the accident.

It should be said also, because the ease is cited in the factum of 
the appellant, that the principles laid down in the case of Montreal 
Tramways Co. v. McAllister, (1917) 34 D.L.R. 565, 26 Que. K.B. 
174*, do not contain the opinion of this Court but that of one 
Judge only.

In view of the facts in this case I am of opinion that the judg­
ment of the Court of Review should be reversed and that of the 
Superior Court restored.

Martin, J.:—It is necessary to consider the following ques­
tions:—First. Was the road too narrow?

Demers, J., in review cites 36 Geo. III., 1796 (8.L.C.), ch. 9, 
sec. 2, to the effect that all roads should be 30 feet in width between 
ditches, and Tetlier, J., cited art. 768 of the old Mun. Code, that 
front roads should have a width of 36 feet and by-roads of 26 feet 
between fences. Neither of the Judges hold that the width of the 
road was the cause of the accident, though they do say :—

•Affirmed by Privy Council, 51 D.L.R. 429.
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“If the road had been larger, if it had been fit for traffic in all 
its width, and especially if it had been provided with proper and 
sufficient guard-rails, it is to lx1 presumed that the accident for 
which the defendant is sued would not have happened."

Tellier, J., says:—
“The road was not fit for traffic in every place between the 

two fences.”
While it is true that the land comprised within the fences 

may be said to belong to the municipal corporation, I fancy it 
would surprise most rural municipalities to be told that the whole 
width between the fences should be kept and maintained in a state 
and condition proper for travel. Such degree of perfection in the 
upkeep of municipal roads is unattainable, and it is manifest that 
it would be impracticable, if not impossible.

The road is admittedly a very old one and the evidence estab­
lishes that its width has been the same for over 50 years, and art. 
769 of the old Mun. (’ode provides that municipal roads existing 
at the time of the coming into force of the Code, November 2, 
1871, may retain the breadth which they have at such time, 
although such breadth be less than that required by the law under 
which such roads were established.

It may, moreover, be observed that at the place where the 
accident occurred a culvert is built to allow a brook to flow under 
the road. The travelled portion of this road is established and 
admitted to be 11 feet in width.

Second. The presence of the hole on the south side of the road.
It is stated in the respondent’s factum that “a large hole 

existed on the south side on this part of 10^ feet in width of the 
roadway,” though in the same factum it is stated in two places 
that the hole came within one foot and seven inches of the travelled 
roadway. This is in accordance with the evidence. The distance 
from the roadway to the fence would appear to be about 4 feet. 
The width of the hole in the direction of the brook is about 6 feet
6 inches. It would, therefore, appear that 2 feet 3 inches of this 
width of hole w'as inside the fence and 4 feet 3 inches outside the 
fence, though Mignault’s plan shews a little more than two-thirds 
of the hole outside the fence.

It is manifest that the presence of this hole beginning 1 foot
7 inches from the south side of the road, could not have contributed
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to the accident if the driver of the car had remained within the 
space of the travelled roadway.

The wheel marks of the auto marked on the small plan show 
that while Morrill was proceeding projierly along the right hand 
side of the road, at a given point he turned across the road at an 
angle of nearly 45°, and the left hand wheel of the auto after it had 
left the roadway went into this hole, the auto continued down the 
bank and through the fence and turned over in the field beyond.

The proximate and determining cause of the accident was not 
the presence of this hole beginning 1 foot and 7 inches outside* the 
travelled roadway, but rather the negligence of the driver of the 
car in getting off the travelled roadway, due no doubt to the fact 
he was not in possession of his full mental faculties.

Third. That the fences or guard-rails were insufficient.
Tellier, J., in renew, says:—
“The guard-rail first should have been placed to prevent 

falling over the incline, and should have l>een solid enough to resist 
oblique pressure from any kind of vehicle.”

I cannot accept this as a correct enunciation of the obligation 
of the municipality in such circumstances. I think the correct 
rule was laid down by this Court in the case of Fafard v. The City 
of Quebec (1917), 35 D.L.R. fifil, 26 Que. K.B. 139, where it was 
held :—

“1. Municipal corporations are not responsible for inherent 
natural hazards resulting from the fact that their streets run along 
precipices or abut upon them.

“2. They are not obliged to border these streets with walls, 
solid and capable of resisting the shock of an automobile driven 
outside of the regular way.”

This judgment was confirmed by the Supreme Court (1917). 
39 D.L.R. 717, 55 Can. S.C.R. 615.

It is manifest that municipal corporations are not bound to 
construct a fence of sufficient strength and solidity to stop a run­
away automobile going down an incline.

Fourth. What was the sole effective cause of the accident ’
It is manifest from an examination of the evidence that the 

accident was due entirely to the negligence of the driver of the car. 
It is not necessary to review at length the evidence of what Morrill 
did during the day. That he had been drinking with companions



57 D.L.R.] Dominion Law Reports. 547

cannot l>e denied. The evidence of Manus Andrews is to the effect 
that they had had at least half a dozen drinks of whiskey blanc 
together. He ran his car a little reckless and when witness got 
out of it, he was glad. Morrill was pretty full.

“Was he under the influence of liquor at four o’clock?
“He certainly was. He had a bottle with him and one in the 

car and he was treating his friends as he met them and having a 
good time.”

Another witness, Edwin T. Yale, had several drinks of whiskey 
blanc with him, and is asked :—

“Was he competent to drive a car?” to which he replied: 
“I do not think he was as far as 1 could judge.”

Between 7 and 8 o’clock in the evening, Smith and Morrill 
in the latter’s car went to Morrill’s house near Nicolet Falls. The 
evidence of John Hannan, Morrill's fanner, and his wife is con­
clusive and convincing as to Morrill's condition and lack of sobriety 
at the time he started from his house on the fatal drive on the 
night of September 30, 1916.

By the provisions of art. 1427 H.S.Q., [1909] “no intoxicated 
jierson shall drive a motor vehicle.”

Whiskey and gasoline don't mix.
Morrill by reason of his condition was the author of the fatal 

mishap and his faulty Gyration of the car caused the death of 
Smith and himself. If the automobile had been properly driven 
along the travelled roadway, no accident would have happened. 
The faulty steering of the car by a man who was not in fit condition 
to drive a car was the causa causans of the accident. Morrill’s 
act made the accident inevitable.

Baudry-Lacantinerie et Barde, Obligations, No. 2881, says:—
“It is evident that the person from whom an indemnity is 

claimed cannot incur any condemnation if it is proved that the 
damage was exclusively caused by the negligence of the plaintiff.”

In the case of Canadian Pacific Railway Company v. Frechette, 
22 D.L.H. 356, 18 Can. By. Cas. 251, [1915] A.C. 871, 24 Que. 
K.B. 159, their Lordships in the Privy Council laid down this 
rule, 22 D.L.H., pp. 3(11-3(12:—

“2. That term [of ‘contributory negligence'] can only be 
properly applied to a case where both the parties, plaintiff and 
defendant, are each guilty of negligence so connected with the
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injury as to ho a cause materially contributing to it. If the negli­
gence of either party falls short of this, it is an irrelevant matter " 
And after ]>ointing out that the law of Quebec differs from the law 
of Kngland, on the question of contributory negligence so-called, 
they said, 22 D.L.R. 301-362:—

“But though this difference between the laws of the two 
countries on this subject does exist, it is equally certain that in 
Quebec, as in Kngland, a plaintiff suing for damages in respect of 
an injury sustained by him cannot recover if his own négligence 
be the sole effective cause of that injury. . . .

That term can only be properly applied to a case where I with 
the parties, plaintiff and defendant, are each guilty of negligence 
so connected with the injury as to be a cause materially con­
tributing to it. If the negligence of either party falls short of this, 
it is an irrelevant matter, an inclin'd, no doubt, but to use lord 
Cairns’ words, not an incuria Hans locum injuriv."

In the present case, I am clearly of opinion that Morrill's 
own negligence was the sole effective cause of the fatal accident 
and that he and Smith were the unfortunate victims of their own 
rashness and recklessness and that consequently respondent has 
no legal claim against the appellant corporation.

I would maintain the present appeal, reverse the judgment of 
the Court of Review, and dismiss the respondent's action with 
all costs.

Judqmknt: Considering that there is error in the judgment 
rendered in this cause on February 27, 1916, by the Superior Court 
sitting in review in and for the district of Montreal ; that the 
judgment rendered in this case en première instance, on November 
6, 1917, by the Superior Court sitting in and for the district of 
St. Francis, is well founded for the reasons mentioned in the said 
judgment; this Court doth maintain the present appeal, doth 
reverse and set aside the said judgment appealed from, to wit, 
the judgment pronounced by the said Superior Court sitting in 
review in and for the district of Montreal on February 27, 1919, 
and now giving the judgment which the said Court of Review ought 
to have rendered, doth confirm the judgment of the Superior 
Court rendered en première instance and doth dismiss the 
respondent's action with costs against the respondent in the three 
Courts. Appeal allowed
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REX ». FAULKNER.
Ontario Supreme Court, Orde, J. December 14, 1920.

Intoxicating liquors (§ III A—55)—Ontario Temperance: Act—Con­
viction FOR OFFENCE UNDER SEC. 41—PROOF OF DELIVERY OF 
LIQUOR AT PRIVATE RESIDENCE—ONUS—INFERENCE—SEC. N8 OF
Act.

A man cannot be convicted under the Ontario Tem|s‘ranec Act of 
having intoxicating liquor in a place other than the private dwelling 
house in which he resides on the sole evidence that he has had liquor 
delivered to the private dwelling house in which he resides.

Motion to quash the conviction of the defendant by the 
Police Magistrate for the Town of Cobourg, for having intoxi­
cating liquor in a place other than the private dwelling house in 
which he, the defendant, resided. Conviction quashed.

Keith Lennox, for defendant; F. P. Brennan, for magistrate. 
Orde, J..—Can a man be convicted under the Ontario Tem­

perance Act, 6 Geo. V. 1910, eh. 50, of the offence of having liquor 
in a place other than the private dw elling house in which he resides, 
upon the mere proof of the fact that he has liquor in the private 
dwelling house in which he resides? Startling as the suggestion may 
ap]iear, that is precisely what has happened in the present case, and 
counsel on behalf of the magistrate argues that such a conviction 
is possible under the Act.

An information was laid against the accused charging that at 
some time between certain elates he did have or keep liquor in a 
place other than in the private dwelling house in which he resided. 
The sole evidence against the accused was that on the 29th Sep­
tember, 1920, there had lieen a deliver}- of five cases of Scotch 
whisky, consisting of 120 Imperial pints, to his dwelling house, 
and that on the following 11th October, when the insjicctor 
searched the house, there were only 24 pints left. There was no 
evidence of any sale by the accused, and there was some evidence 
of entertainment of the accused’s friends, and also that he con­
sumed a great deal of liquor himself. When delivering judgment, 
the Police Magistrate for the Town of Cobourg said to the accused ; 
“The Crown has also proved that on the 11th day of October you 
had but one case, or about 24 Imjierial pints, in your possession. 
It is for you to prove (see. 88 of the Ontario Temperance Act) 
that you did not commit the offence for which you are charged, or 
to explain to the satisfaction of the Court what you have done 
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with the 96 Imperial pintR between the date you received them :m«l 
the date of the inspector’s search on the 11th October, 1920.” 
The magistrate then pointe out that the accused has not done so, 
and that there is no evidence to shew that he and his guests could 
have consumed 96 pints in 12 days, and says: “The conclusion of 
the Court is that you have disposed of the liquor in some other 
way in violation of the Ontario Tcmi>erance Act;” and he then 
convicts the accused for that he “did have liquor in a place other 
than the private dwelling in which he then resided,” etc.: and 
imposes a fine of $500 or in default thereof three months’ 
imprisonment.

Had the charge been that of selling or keeping for sale under 
sec. 40, the possession of the liquor would have been sufficient 
primâ facie evidence of guilt, under sec. 88, to warrant the 
magistrate, if he saw fit, in convicting under sec. 40; and, under 
the authority of Rex v. LeClair (1917), 39 O.L.R. 436, 28 ( m. 
Cr. Cas. 216, the conviction could not be reversed. But the charge 
was definitely laid under sec. 41, and is so treated by the magistrate 
in his judgment, and the conviction is for an offence under that 
section. Section 88 is as follows:—

“If, in the prosecution of any person charged with committing 
an offence against an)7 of the provisions of this Act in the selling 
or keeping for sale or giving or keeping or having or purchasing or 
receiving of liquor, primâ facie proof is given that such person had 
in his possessimi or charge or control any liquor in respect of, or 
concerning wh i, he is l>eing prosecuted, then unless such person 
prove that he did not commit the offence with which he is so 
charged he iy be convicted accordingly.”

The < t of this section is very sweeping. Merc “possession 
or charge- or control” of “any liquor in respect of, or concerning 
which, he is being prosecuted,” throws upon the accused the 
burden of proving “that he did not commit the offence with which 
he is so charged.” And the offences to which this section applies 
are those “against any of the provisions of this Act in the selling or 
keeping for sale or giving or keeping or having or purchasing or 
receiving of liquor.”

Now there is no difficulty in applying this section to such 
cases as the following: any sort of possession, either in a private 
dwelling or elsewhere, of liquor, upon a charge of selling or keeping
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for sale under see. 40; or iiossession in the street or in a shop or 
in a building which is not a private dwelling u|)on a charge under 
sec. 41; or |ierha)is the iiossession of liquor by a mere visitor in a 
private dwelling house ujxin a charge under sec. 41. It is jiossililc 
to suggest many cases where sec. 88 may lie applied so as to shift 
the burden of proof. Hut in the present case the proof that the 
place where the accused had the liquor was his private dwelling 
house was clear and is so found by the magistrate. How cun such 
jxissession be primâ facie proof of the offence of having liquor in a 
place other than his private dwelling house? The section calls 
upon the accused, ujion proof of possession, to prove that he did 
not commit the offence with which he is charged, namely, that of 
having liquor in a place other than his private dwelling house. 
How is he to prove it? The very evidence which it is contended 
shifts the onus to the accused furnishes the proof in answer. He 
can do no more by any evidence he may offer. If this is to consti­
tute evidence of guilt, it can only do so either by construing sec. 
88, 6 Geo. V. 1910 (Ont.), ch. 50, as enabling the magistrate to 
convict for any offence upon proof of any kind of iiossession, regard­
less of the result, however absurd it may lie, or by considering that 
the poaeaMan of which evidence is given is in some way a “possession" 
at large, dissociated from the place where the liquor is jiosscssed, 
and so justifying a conviction for any offence. Hut this is not the 
way to construe a statute. Section 88 is wide enough to leave 
ample scope for its operation, without so construing it as to lead 
to a result so extraordinary as that in the present cast-. In my 
judgment, sec. 88 cannot, in the very nature of the circumstances, 
he deemed to apply to the present case.

Counsel for the accused cites Hex v. Moore (1917), 41 O.L.R. 
372, 30 Can. Cr. Cas. 200, a case not unlike this one, as binding 
upon me. The same point as that involved here was raised 
there, but my brother Middleton does not deal with the point 
at all. His decision is based upon the fact that there was 
evidence to shew that the defendant had received the liquor 
from the express company, and there was consequently 
"possession or control or charge" of it outside the dwelling house, 
and the burden was cast upon the defendant to prove what had 
Iconic of it. I do not regard that case as a decision u]xm the 
point here. In the present case it is true the liquor came by express,
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but it was consigned to the brother-in-law of the accused, and there 
was no evidence that the accused had “possession or control or 
charge" of it before it reached his house; nor any evidence that any 
of the liquor had left the house. It might have been a simple 
matter for the prosecution to have furnished some such evidence, 
but I do not see why any further presumptions should be raised 
against the accused. The only evidence adduced by the prose­
cution to support the charge laid against the accused was itself a 
complete answer to that charge. To hold that sec. 88 can le 
invoked to support a conviction in such a case as this would reduce 
the orderly administration of justice to a farce.

For these reasons, I am of opinion that the conviction cannot 
stand. It was open to the magistrate, under sec. 78, to amend t lie 
information, and, having due regard to the protection of the 
accused under the concluding provisions of that section, to have 
convicted for an offence under sec. 40. But he has not done so, 
and no suggestion as to any amendment under sec. 102 has been 
made to me. Had such a suggestion been made, I do not well see 
how I could have complied without remitting the case to the 
magistrate. The power to amend under sec. 102 is given only in 
cases where it appears that the merits have been tried. To amend 
by convicting for an offence under sec. 40, without giving the 
accused an opportunity of meeting that charge, would not be proper.

The conviction will, therefore, be quashed, with the usual 
order for the magistrate's protection.

Since writing the foregoing judgment, my attention has been 
drawn to the recent judgment of Masten, J., in Rex v. Newton 
(1920), 48 O.L.R. 403, in which he suggests the difficulty of 
applying the statutory presumption arising from possession in a 
dwelling house to a charge of having liquor in a place other than 
a private dwelling house. Conviction quashed
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THE ATT’Y-GEN’L OF CANADA v. BAILE AND CITY OF MONTREAL.*

Quebec Court of King's Bench, Lamothe, C.J., Cross, Carroll, Pelletier and 
Martin, JJ. June 26, 1919.

Taxes (§ I F—90)—Crown lands—Exempt from taxes under the B.N.A.
Act—Right of municipal corporation to tax lessee.

The City of Montreal cannot, by virtue of sec. 362a of its charter,
tax lain! owned by the Crown and which is exempt from taxes under sec.
125 of the British North America Act, against the lessee of such land
as if he were owner.

Appeal by defendant from the judgment of the Recorder's 
Court at Montreal in an action by the City of Montreal to recover 
certain school taxes. Reversed.

The facts of the case are as follows:
Andrew Baile was, as lessee, in possession of land belonging 

to the Crown. He was sued by the City of Montreal in the 
Recorder’s Court for $850.61, for school taxes.

The City of Montreal based its right to receive this sum on 
art. 362a of its charter, which will be found cited t>elow.

The Attorney-General of Canada intervened and attacked 
this article of the charter of the City of Montreal, alleging that 
it was unconstitutional and ultra vires. The Recorder’s Court 
dismissed the intervention and gave judgment against the defend­
ant.

The Court of King’s Bench has reversed this judgment.
Goldstein, Beullac, etc., for appellant.
Laurendeau, Archambault, etc., for respondent.
Lamothe, C.J.:—The B.N.A. Act exempts from all taxation 

property belonging to the Crown. Section 125 of this Act reads 
as follows: “No lands or property belonging to Canada or any 
Province shall be liable to taxation.”

The City of Montreal applied for and obtained from the 
Legislature of Quebec an amendment to its charter, reading as 
follows (362a, as added by 7 Edw. VII. 1907 (Que.), ch. 63, art. 
19):

The exemptions enacted by art. 362 shall not apply either to persons 
occupying for commercial or industrial purposes, buildings or lands belonging 
to His Majesty, to the Federal and Provincial Government or to the Board of 
Harbour Commissioners, who shall be taxed as if they were the actual owners 
of such immoveables, and shall be held to pay the annual and special assess­
ments, the taxes and other municipal dues.

*An appeal to the Supreme Court of Canada was quashed for want of 
jurisdiction.
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It happens from time to time that the Crown for the purpose 
of procuring revenues for public purposes leases properties of which 
it has no present need. These are the lessees who, apparently, 
the City of Montreal would wish to tax. Can it legally do so 
under clause 302a of its charter?

Municipal corporations, I have no doubt, can tax what belongs 
to lessees occupying exempted lands. Thus if the lessee has 
erected a building upon such land, this building would belong 
to him exclusively; it is immovable by its nature; it is the object 
of a right of property different from that of the Crown. Tins 
building can be taxed as any other immovable property. The 
municipalities can, moreover, without doubt, impose on the 
lessees in such case the ordinary business tax, the water tax and 
other duties of the kind.

But can they tax the land itself belonging to the Crown as if 
it belonged to the lessees? The answer to this question should 
be in the negative for it would really be the land which would 
be taxed and not the rights of the lessee in this land. This would 
be to evade the provisions of sec. 125 of the B.N.A. Act.

In my opinion, clause 3(i2a of the charter as it now stands is 
unconstitutional in the part which declares that the lessee shall 
be taxed as if he were owner of the land. That would be doing 
indirectly what the Act forbids being done directly.

That it would be the land that would be taxed in the present 
circumstances is evident. This tax is placed on the roll of 
taxes on land ; the action in this case designates this tax as a land 
tax and it is so in reality.

The judgment of the Recorder’s Court against the appellant 
should be reversed and the action should be dismissed.

The present case is distinguished from a former case decided 
by the Court of Appeal in which the constitutionality of art. 
302a of the charter was not brought in question. The law of 
Quebec was not then attacked; it was applied. In the present 
case the procedure is different; art. 302a is attacked as it should 
be and the question is placed directly before us.

We should give effect to sec. 125 of the constitution which 
expresses all the federal or provincial law upon this subject.

To sum up: No property of the Crown can be taxed, even 
if temporarily placed in the hands of a subject ; but what belongs
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to the lessees (buildings, improvements and that kind of thing) 
can be taxed as the property of any other citizen.

Cross, J.:—One would say that these are clearly taxes on
land. Counsel for the city savs tluit they an* not taxes on the Att’y-Gen'l , , , or Canadaland, but are taxes on the occupant of land. t».

Article 362 of the city charter declares and enumerates des- 
criptively what are the immovable properties which are “exempt Montreal. 
from the ordinary and annual assessment.” It makes no mention Croee, j 
of Government lands, and that is appropriate, because it is not in 
virtue of provincial legislation that Dominion lands are exempt 
or rather not subject to taxation. It is followed by art. 302a 
introduced by 7 Edw. VII., 1907 (Que.), ch. 63, art. 19, which is 
worded as follows:

The exemptions enacted by art. 362 shall not apply, either to persons 
occupying for commercial or industrial purposes, buildings or lands belonging 
to His Majesty or to the Federal or Provincial Government or to the Board 
of Harbour Commissioners, who shall be taxed as if they were the actual 
owners of such immoveables and shall be held to pay the annual and special 
assessment, the taxes and other municipal dues.

Reasoning from the literal wording of this enactment, counsel 
for the city says that the city had the right to make the above 
entries in its rolls of taxes on lands, because the occupants arc to 
“be taxed as if they were the actual owners of such immovables,” 
but that the tax, nevertheless, is not a tax on the land, but a 
personal charge upon Bade.

They rely upon the decisions in The Calgary <£ Edmonton 
Land Co. v. The Att'y-Cen'l of Alberta (1911), 45 Can. S.C.R. 170;
Smith v. liur. Mun. of Vermilion Hills, 30 D.L.R. 83, [1916] 2 
A.C. 569, 32 T.L.R. 684; Fraser v. City of Montreal (1914), 23 
Que. K.B. 242.

It is to be observed that in none of these three cases was the 
real issue joined between the municipal cori>orntion and the 
Government of Canada, though it is true that in Smith's case the 
Attorney-General for Canada appeared before the Judicial Com­
mittee. He was left to bear his own costs in view of the con­
clusion there arrived at. Ij is also to be observed that, in both of 
the two first mentioned cases, what was decided was that the 
“beneficial interest” of the lessee or occupant could be taxed in 
virtue of enactments emanating from the provincial authority, 
though it is true that in Smith's case in the Supreme Court of
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Canada (1914), 20 D.L.R. 114, 49 Can. S.C.R. 563, it purports to 
have lieen held that :

For the purposes of the collection of taxes so levied, the Provincial I.t v-- 
lature may authorise their recovery by personal action, as for debt, agmu.t 
persons so occupying such land, in the civil Courts of the Province, mitwit ti- 
standing that the residences of such persons may be outside the limits of the 
Province.

In the report of the decision of the Judicial Committee in the 
same case as given in The Times, there appears the qualification 
(at p. 684), “provided that the operation of the statute imposing 
the tax is Umited to the tenant’s own interest and does not extend 
to the land itself as owned by the Crown.”

In the matter before us, it is the Crown in right of the Dominé>n 
which complains that, whatever may Ire the form of words made 
use of, the effect is to tax its land, and it cannot Ire doubted flint 
the land is worth $405 per year less to the Crown, if anybody 
whom it chooses to put upon the land is subjected, liecause of his 
occupancy, to that charge. It is not Baile’s interest, but the 
Crown’s interest, which has been taxed. I consider that the 
King can say to the city: “You admit that you cannot tax my 
land, yet that is what you are in effect doing when you put it into 
a tax-roll in the name of other persons whom you are taxing as 
if they were the actual owners.”

The Crown is, consequently, sought to be made to suffer in 
the enjoyment of its lands and is entitled to relief.

What relief, if any, can be granted on the record now Ix'fore 
us? The Attorney-General has come in and asked that an action 
against the Government’s lessee be dismissed and has asked that 
the provincial enactment, art. 362a, lie declared ultra rires.

The difficulty in the case is as to what order should lie made. 
That difficulty did not arise in the Alberta case aliove referred to, 
liecause there the liencficial interest of the occupants could appro­
priately lie treated as being the entire taxable value of the lands, 
and in Smith’s case it was found that the Attorney-General for 
Canada was without substantial concern in the matter, whereas 
here, Baile’s interest is that of a lessee for 5 years with an expecta­
tion of renewal dependent upon the grace of the Crown, and it 
arises because it may be said that in law, as pointed out in the 
case first above cited. The Calgary and Edmonton Land Co. v. 
Att’y-Gen’l of Alberta, 45 Can. S.C.R. 170 at pp. 184-185, “When
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a statute does not expressly or within the purview of the statute 
apply to the Crown or its lands, it is to Ik* taken as inoiierative 
in relation to either,” and, as was said in Smith's ease, 30 D.L.R. 
at p. 86, “the taxing statute of Saskatchewan must be read, in 
aeeordance with a well-known principle, as not applying to the 
Crown or its lands.”

It is said, here, for the city, that neither the Crown nor its 
lands are affected; but is that really so? No doubt the Govem- 
ment might stand by and let the land be judicially sold for taxes 
with all the solemnity of regular legal procedure and could, never­
theless, thereafter take the ground that its rights have not been 
affected and turn out the purchaser, i consider, however, that 
the Government need not wait in that way and that it has an 
interest to have the action against Baile dismissed so that its 
right to enjoy its land l>e not interfered with. It is. in my opinion, 
not a proper representation of the fact to say that this is not a 
tax on the land in question. Land, as an inanimate thing, cannot 
feel a tax burden. It is in the last resort, the owner who is bur­
dened. Here the Sovereign's land is practically not exempt 
from taxation, if any occupant who enters upon it can l»e made 
to pay a tax as if he were owner. There is a violation of a projierty 
right. As was said in the House of Lords in Rodriguez v. Speyer 
Bros., [1919] A.C. 59 at p. 125, “A man validly contracts as he 
will, because he is a free man; he validly disposes of his property 
as he will, because it is his own.”

I consider that the proper adjudication to make is to declare 
that art. 362a is without effect to tax the property of His Majesty 
in the land in question and to dismiss the action. We need not 
go the length of saying that anything is tiltra vires. The city may 
quite validly hereafter impose a tax uj)on the “lieneficial interest” 
of Baile or another occupant.

Shaking in this particular for myself only, I would say that 
the conclusion here arrived at is in accord with the rule that the 
Sovereign is not to be impleaded or called in question in his own 
Courts. That is because of the dignity of his person as the head 
of a sovereign state and to his office. It is on the same considera­
tion that Courts hold that the person and property of the sovereigns 
and ambassadors of other sovereign states are not to be subjected 
to process of our Courts.
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That was pointed out in the case of the Parlement Belge (188th, 
5 P.D. 197 at p. 217, when it had been attempted to justify 
the right, to seize a vessel lielonging to the King of the Belgians 
by the argument that the proeess was not directed against the 
King, but merely against a vessel engaged in carrying mails. 
That contention was not sustained, and in giving judgment it 
was said: “But we cannot allow it to be supposed that in our 
opinion the owner of the property is not indirectly impleaded 
(and at p. 220): “If the remedy sought by an action in run 
against public property is, as we think it is, an indirect mode of 
exercising the authority of the Court against the ow nor of property, 
then the attempt to exercise such an authority is an attempt 
inconsistent with the independence and equality of the state which 
is represented by such owner."

In the present case the insertion of the Crown land in the 
tax roll is, for the above reasons, illegal and ineffective.

It should be added that in Fraser v. Cité de Montréal (1914), 
23 Que. K.B. 242, the Dominion Government was not a party 
and did not complain that any of its rights were encroached upon 
by attempt at aliortive taxation, and that the general proposition 
laid down there should be read as made within the limits of what 
was necessary for the decision of that rase.

It should also be added that failure to contest the entries in 
the tax-roll within the statutory delay does not take away the 
right of a land-owner to plead that his land is not taxable.

I would allow the appeal and make an order as above indicated.
Pelletier, J.:—The Recorder's Court condemned Andrew 

Baile to pay a sum of 8850, claimed for municipal taxes, at suit 
of the City of Montreal. This judgment has been brought before 
us on appeal.

It is admitted that Baile is the lessee of property belonging to 
the Government of Canada. This immoval le then was exempt 
from taxes under sec. 125 of the B.N.A. Act. The tax claimed 
from Baile is not a business tax, nor a personal tax, but a tax on 
land—the action and the judgment make that apparent—and 
therefore it is found to be a tax on an immovable exempt from 
taxation.

The City of Montreal claims the right to do this under a 
provincial statute; it claims that it is not the owner who is taxed
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but the occupant or lessee and that the provincial statute permits 
that to be done; it is clear that a provincial statute cannot amend 
the B.N.A. Act; the Legislature has no right to confer on the 
City of Montreal the power to levy the tax in question; if the 
statute invoked was valid it would permit the taxation indirectly 
of property exempt from taxation, and that cannot lie done 
indirectly which is forbidden to be done directly.

The judgment of the Recorder’s Court is then affected with an 
alfsolute nullity and, in my opinion, the present appeal should be 
maintained.

Martin, J.:—The sole question to lie determined on this 
appeal is whether the Act, 7 Edw. VII. 1907 (Que.), ch. 03, sec. 
19, art. 362a of the city charter, is constitutional or not.

It was submitted by the counsel for respondent that the con­
stitutionality of somewhat analogous enactments of other Prov­
inces was upheld by the Supreme Court of Canada and by the 
Privy Council respectively, in the following cases: Alberta case— 
The Calgary A* Edmonton Land Co. v. Att'y-Cen'l of Alberta (1911), 
45 Can. S.C.R. 170; Saskatchewan case—Smith v. Hur. Man. of 
Vermilion Hills, 30 D.L.R. 83, [1016] 2 A.C. 569.

In the Alberta case, the question in issue was whether the 
lands assessed, which were free grants from the Crown, but patents 
therefore not yet issued, were subject to taxation under the 
Local Improvement Act of Alberta, 7 Edw. VII. 1907 (Alta.), 
ch. 11, in respect of the beneficial interest of the owner to whom 
the title had not passed, and it was held in effect, that as the 
equitable title had become vested in the appellant, though the 
bare legal estate remained in the Crown, the land could no longer 
be said to be land belonging to C’anada within the meaning of 
sec. 125 of the B.N.A. Act, and consequently was liable to the 
taxation in question.

In the Saskatchewan case, the appellant was assessed under 
Saskatchewan statutes in respect of Dominion land of which 
he held grazing cattle leases from the Crown. Land is defined 
for the purpose of those statutes, as including any estate or interest 
therein. The holding was to the effect that the restriction in sec. 
125 of the B.N.A. Act does not invalidate a tax imposed on the 
interest of a tenant in Crown land leased to him by the Dominion

QUE.
K~B.

The
Att’y-Cen’l 
of Canada

Baile and

Montreal.

Pelletier, J.

Martin. J.



560 Dominion Law Reports. [57 D.L.R.

QUE.

K. B. 

The
Att’y-Gen’l 
or Canada

Baile and

Montreal.

Mmii. j.

Government, provided that the operation of the statute imposing 
the tax is limited to the tenant’s own interest, and does not extend 
to the land itself as owned by the Crown.

The above two decisions are based upon the special wording 
of the statutes of the respective Provinces of Allierta and Sas­
katchewan.

Of course, under the lease here, the defendant has no legal 
interest in the land itself.

A judgment of this Court in the case of Fraser v. City of 
Montreal (1914), 23 Que. K.B. 242, was much relied on by counsel for 
the respondent, but in that case the constitutionality of article 
362a of the city charter was not discussed or passed upon, as no 
notice had been given to the Attorneys-General of either the 
Dominion or the Province, as appears from the remarks of 
Lavergnc, J., giving judgment in that case, at p. 244:

"The constitutionality of art. 362a cannot lie considered with­
out notice to the Attorney-General. This not having lie en given 
we cannot deal with this question and it is necessary to apply the 
law as the case is presented."

In the present case the constitutionality of the Act is squarely 
raised. In fact it is the principal issue. It is sought by the 
Act in question to make the defendant, as occupant of Govern­
ment property, liable to property tax (cotisations foncières) as 
if he were the actual owner of such immovables and the action 
against him is to recover such property tax on the ground that 
under the statute he is to lie treated as owner.

It appears to me clear that the City of Montreal is attempting 
to do indirectly what it cannot do directly. The tax in question 
is based upon the assessed value of the land, the property of the 
Crown, not upon the interest therein of the defendant as lessee. 
It is not a business tax or a water tax I ased upon rental value 
and payable by the lessee. It is a straight property tax based 
upon the assessed value of the land and the City of Montreal has 
no right to tax land belonging to the Dominion of Canada and 
the Province of Quebec is not vested with any power and authority 
to delegate such right to the city.

I will maintain the appeal and declare unconstitutional the Act 
under which the city seeks to enforce payment of this tax.
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Judgment:—fleeing that, by its action in the Recorder’s Court, 
the respondent (plaintiff) prays for judgment against the defendant 
Andrew Bade for $850.(il for municipal taxes in respect of certain 
lands, alleging that the said Andrew Bade, being occupant for 
purpose of trade, of the said lands, is to be taxed as if he were 
the true owner thereof by virtue of art. 3(i2a of the city cluirter, 
7 Edw. VII. 1907 (Que.), ch. 63, sec. 19, the lands in question 
being lands of His Majesty in right of the Dominion of Canada; 
Seeing that the appellant, by intervention in the said action, 
sets forth that the said taxes are in effect a tax against lands of 
the Crown and an indirect tax the imposition of which is not 
within the power of the Legislature of Quebec to impost1: B.N.A. 
Act, 1867, sec. 125; and prays that the said Act of the said Legis­
lature in so far as it applies to occultants of lands of the Dominion 
of Canada, be declared ultra vires the said Legislature, and that 
the said action against the said Andrew Bade, lessee of the said 
lands under leases from His Majesty, be dismissed; that the 
said lands occupied by the defendant have been entered in the 
plaintiff's (respondent’s) assessment rolls of taxes upon immov­
ables for taxation at the value thereof and as being occupied by 
the defendant, but that it is admitted that the same are lands 
belonging to His Majesty in right of the Dominion of Canada; 
Considering that if the said taxes were exigible, the same 
would in effect be taxes upon the lands of His Majesty and would 
have to be borne and paid ultimately by him, and that there is 
therefore error in the judgment appealed from whereby the said 
intervention was dismissed;

Doth maintain the appeal, doth reverse and set aside the said 
judgment appealed from, to wit, the judgment pronounced by the 
said Recorder’s Court at Montreal, on December 11, 1917, and, 
now giving the judgment which the said Recorder’s Court should 
have given, doth declare the said art. 362a without effect to 
empower the respondent (the City of Montreal) to impose or charge 
the said taxes upon the said lands or upon any person as if he were 
owner thereof, and doth maintain the said intervention and 
dismiss the said action with costs in the Recorder’s Court and of 
the appeal in this Court. Appeal allowed.
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PETRIE MFC. Co. v. WRIGHT.
Ontario Supreme Court, Orde, J. Decemtter 21, 1920.

Courts (§ II A—151)—County—Jurisdiction—Action commenced in 
one county—Trial in another—County Courts Act, sec. 25- 
Rules 245 (a), 767, 768 -Prohibition order.

In Ontario, the County Court of one county, or a Judge thereof, has 
no jurisdiction to try within that county an action brought in the County 
Court of another county, in the absence of any order transferring the 
action under sec. 25 of the County Courts Act, R.S.O. 1914, ch. 59, or 
of any order changing the venue under Rule 767.

Motion by the defendant for an order prohibiting the Judges 
of the County Court of the County of Wentworth from proceeding 
with the trial of this action in that Court, on the ground that that 
Court and the Judges thereof have no jurisdiction to try the action. 

E. B. Titus, for defendant; G. R. Munnoch, for plaintiffs. 
Orde, J.:—The action was commenced by writ of summons 

specially endorsed with a claim for the price of goods sold and 
delivered, issued out of the District Court of the District of 
Sudbury7. The writ purported to lay the venue at Hamilton. 
The defendant delivered a statement of defence and counterclaim, 
to which the plaintiffs delivered a reply and a defence to the counter­
claim, and the pleadings were in due course closed.

The next step which, in my judgment, the plaintiffs ought to 
have taken, if they desired a trial at Hamilton rather than at 
Sudbury7, was to apply to the District Court Judge at Sudbury or 
to the Master in Chambers, under Rule 767*, for an order changing 
the place of trial to Hamilton. The plaintiffs, however, without 
making any such application, served notice of trial for Hamilton, 
in the county of Wentworth, for the 7th Decemlier, 1920, and the

*767. In all actions brought in a County Court the Judge of the County 
Court where the proceedings were commenced or the Master in Chambers 
(subject to appeal in either case as if the case were in the Supreme Court) 
may change the place of trial, and in the event of an order being obtained for 
that pur|K)se, the Clerk of the County Court in which the action was com­
menced shall forthwith transmit all papers in the action to the Clerk of the 
County Court to which the place of trial is changed, and all subsequent pro­
ceedings shall be entitled in such last mentioned Court, and carried on in such 
jast mentioned county ns if the proceedings had originally been commenced 
in such last mentioned Court.

f245.—(1) Subject to any special statutory provisions the place of trial 
of an action shall be regulated as follows:—

(a) The plaintiff shall, in his statement of claim, or, where the writ is 
specially endorsed, in the endorsement, name the county town at which he 
proposes that the action shall be tried;

(b) Where the cause of action arose and the parties reside in the same 
county the place to be named shall be the county town of that county;

(c) Save in mortgage actions, where possession of land is claimed, the 
place to be named shall be the county town of the county in which the land is 
situate;

(d) The action shall be tried at the place so named, unless otherwise 
ordered upon the application of either party.
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action was set down for trial there. The notice of trial and the 
precipe for the entry of the action for trial at Hamilton are both 
entitled “In the District Court of the District of Sudbury.”

The defendant then moved before the District Court Judge 
at Sudbury to set aside the notice of trial, but this motion was 
dismissed. I have not been furnished with a copy of the learned 
District Court Judge’s reasons, if any, for such dismissal, nor with 
a copy of his order. I assume that his order does nothing more 
than dismiss the motion, and does not purport to lie an order made 
under Rule 767.

The argument before me was directed almost wholly to ques­
tions as to the territorial jurisdiction of the County Courts and of 
the Judges thereof, as to the powers of the Supreme Court to 
prohibit a County Court Judge at all, in view of the provisions of 
sec. 26 of the County Courts Act, R.S.O. 1914, ch. 59, and as to 
the application of Rule 245f, regarding the laying of the venue, to 
County Court actions; and no mention whatever of Rule 767 was 
made to me.

I think it may lx? taken for granted that the County Court of 
one county, or a Judge thereof, has no jurisdiction to try within 
that county an action brought in the County Court of another 
county, except as such power is conferred by some statute or by 
the Rules. There is no analog}' or parallel lie tween such a case 
and that of a Judge of one County Court going into another county 
to try a case within that county. In that case, the outside Judge 
comes into the county to sit for the time being as a Judge of the 
County Court of that county, to try actions within the jurisdiction 
of that Court. He is in reality an ad hoc Judge sitting in a Court 
having jurisdiction over actions brought in that C'ourt.

In the present case, the question is as to the power of the 
County Court of one county, or of a Judge thereof, to try, within 
that county, an action brought in another county, in the absence 
of any order transferring the action under sec. 25* of the County 
Courts Act, or of any order changing the x’cnue under Rule 767.

Counsel for the plaintiffs contended that a plaintiff may issue 
a writ in a County Court action, and, by virtue of Rule 245 (a),

*25. Where it appears in an action brought in a County or District Court 
that such Court has not cognizance thereof, but that the Court of some other 
county or district has jurisdiction to try the same, the Judge before whom the 
action is pending may, at any time before or during the trial thereof, order the 
action to be transferred to such other County or District Court upon such 
terms as to costs and otherwise as he may deem just.

ONT.
ti~C.

Petrie 
Mfg. Co.

Weight.

Orde, J.
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ONT. may iav the venue at some place other than the county town of 
8. C. the county in which the action is brought; and, this being so, he 

Petrie may the action down for trial in exactly the same way as is 
Mro. Co. ()one jn an action in the Supreme Court.
Wright. But Rule 768*, which make the Rules and the practice and 
orftTi. procedure in Supreme Court actions applicable to County Court

actions, is qualified by the words "so far as the same can be 
applied." In my judgment, in view of the special provisions of 
sec. 25 of the County Courts Act, and of Rule 767, the provisions 
of Rule 245 (a) cannot be applied to County Court actions so as to 
give the plaintiff the right to commence an action in one County 
Court and lay the venue in another county. There is no hardship 
in this, because, subject to the provisions of sec. 30 of the County 
Courts Act and of Rule 245 (6) and (c)—see Leach v. Bruce (1904), 
9 O.L.R. 380—the plaintiff may commence his action in the 
county in which he wishes to have it tried. When a plaintiff issues 
a writ in a County Court he impliedly lays the venue at the 
county town of that county. Any express laying of the venue there 
is a mere formality. All the provisions of the County Courts Act 
and of Rule 767 arc based upon the assumption that the juris­
diction of the County Court of each county and of the Judges 
thereof (except when sitting as ad hoc Judges in some other county) 
is limited to cases either properly brought in, or transferred to, 
t! 1 Court of that county, either under sec. 25 of the Act or under 
Rule 767. I am not overlooking the fact that sec. 25 confers upon 
a Judge of the County Court which has no jurisdiction over an 
action which has been improperly commenced in that Court, 
power to transfer it to another county, but that power is exer­
cisable by virtue of that section, and not otherwise. I do not 
think that the County Courts Act or the Consolidated Rules ever 
contemplated such a thing as the commencement of an action in 
one County Court and its trial (while still pending in the Court 
from which the writ was issued) by any other County Court, or 
by the Judge of any other County Court, sitting outside the limits 
of the county in which the action was brought. But, in order to 
save expense and delay in a case where an action had been com­
menced, either by inadvertence or otherwise, in a County Court

•7fi8.—(1) These Rules anil the practice and procedure in actions in the 
Supreme Court shall, so far os the same can be applied, apply and extend to 
actions in the County Court.
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having no jurisdiction, soc. 25 of the County Courts Act was 
passed in 1904 i4 Edw. VII. (( hit.) eh. 10, see. 11) to provide for its 
transfer to its proi>er county ; and in a case where the ( ounty Court 
in which the action was commenced had jurisdiction, hut it was 
more convenient, upon the same grounds as would he applicable 
to Supreme Court action**, to change the place of trial, Rule 707 
gives the necessary power to make the change. Rut it is significant 
that in either case, whether an action is transferred to the County 
Court which has jurisdiction, under sec. 25, or the place of trial 
is changed, under Rule 707, the action thereafter becomes an 
action within the jurisdiction and cognizance of the County Court 
to which it is removed. The provision in Rule 707 that ‘‘all subse­
quent proceedings shall be entitled in such last mentioned Court, 
and carried on in such last mentioned county, as if the proceedings 
had been originally commenced in such last mentioned Court," 
in effect transfers the action to the ('ounty Court of the county to 
whose county town the venue has been changed.

Section 25 and Rule 767 really provide, by somewhat the same 
procedure and with the same result, for the transfer of the action, 
sec. 25 being applicable where the County Court in which the 
action was commenced has no jurisdiction, and Rule 767 where, 
although the Court has jurisdiction, the place of trial ought to be 
changed. It is true that in Cornell v. Irwin (1903), 2 O.W.R. 466, 
and Leach v. Bruce, 9 O.L.R. 380, the Master in Chambers made 
ordeiw under Rule 767 changing the venue where apparently the 
Court had no jurisdiction, but it is to be doubted whether those 
orders were properly made, having in view the opinion of ()eler,\l.A., 
in Howard v. Herrington (1893), 20 A.R. (Ont.) 175, at p. 179. Rut 
whether the Master in ( 'hambers was light or wrong is immaterial, 
because there was in each of those cases an order changing the 
venue, which, in the result, by virtue of the Rule, transferred the 
action to the other county. I am clearly of the opinion that, 
without an order under Rule 767, the plaintiffs in the present 
action cannot give notice of trial and set the action down for 
Hamilton, nor has the Judge of the County Court of Wentworth 
any jurisdiction to entertain the action.

That being the case, is prohibition the proper remedy of the 
defendant? Counsel for the plaintiffs argued that sec. 26 of the

565
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County Courts Act lias taken away the power to prohibit in every 
case. That section was first enacted in 1910, by 10 Edw. VII. (Ont 
ch. 30, which consolidated the County Courts Act. Prior to the 
enactment of that section (or, perhaps it would lie more accurate 
to say, prior to 1904, when, by 4 Edw. VII. ch. 10, sec. 11, what is 
now sec. 25 was introduced, giving poWer to transfer an action 
from the Court without jurisdiction to its projier county), pro­
hibition would lie to prevent a County Court from entertaining an 
action which was beyond its j urisdiction. Section 26 is as follows :

“Prohibition shall not lie in respect of an action or counterclaim 
which may be transferred under the provisions of this Act to tin* 
Supreme Court, or from one County or District Court into another 
County or District Court.”

The section is limited to cases in which the action or counter­
claim is transferable under the provisions of the County Courts 
Act, that is, to eases which arc transferable by reason of some lack 
of jurisdiction in the County Court in which the action is com­
menced. It has no application, so far as I can sec, to cases coming 
pro|>erly under Rule 767. Here the plaintiffs projMjse to proceed 
to trial before the County Court of the County of Wentworth, a 
Court which, as 1 have held, has not at present any jurisdiction 
whatever over the action. The District Court Judge at Sudbury 
has refused to set aside the notice of trial for Hamilton. From his 
order there is probably no appeal, by virtue of sub-see. 2 of sec. 40 
of the County Courts Act. Hank of Toronto v. dickering (1919), 
46 O.L.R. 289, which deals with the right of appeul from an order 
made under Rule 767, would have no application to the District 
Court Judge’s order in this case.

It may be argued that the attempt on the iiart of the plaintiff 
to go down to trial at Hamilton is mere bmtuni fulmen, and may 
be ignored by the defendant, but the defendant can hardly he 
expected to take that risk. Under these circumstances, pro­
hibition seems the only appropriate remedy for the defendant, and 
would seem to be still applicable to a case like this. The case oi 
Oliver v. F rank ford Canning Co. (192U), 47 O.L.R. 43, ujxm which 
Mr. Munnoch relied, has no bearing upon the present case.

An order will, therefore, go prohibiting the Judges of the 
County Court of the County of Wentworth from proceeding with 
or entertaining the trial of this action, until such time as an order,
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if any, is made under Rule 767 changing the place of trial to 
Hamilton. The plaintiffs should pay the defendant his costs of 
this motion forthwith.

ONT.

S.

Orde. J.

FISHER v. COX. N. S.
Nova Scotia Supreme Court, Russell and Longley, Ritchie, E.J., and

Chisholm, J. January 11, 1921. 8. C.

Contracts (§ IV C—345)—For constri ction of bvilding—Departure
FROM TERMS OF CONTRACT—RltiHT TO RECOVER FOR SERVICES.

A builder supplying work and labour for the erection or repair of a 
building under a lump sum contract, but who has departed from the 
terms of the contract, is entitled to recover for his services unless the 
work done has been of no benefit to the owner, is entirely different from 
the work he contracted to do or he has abandoned the work and left it 
unfinished.

\I)akin v. Lee, |1910J 1 K.B. ôtk>, followed: Smith v. Schon (1919). 
46 D.L.R. 233, 53 N.S.R. 143, referred to. See Annotation, Builder's 
Contract, Failure to Complete Work, 1 D.L.R. 9.J

Appeal from the judgment of Wallace, Co.Ct.J., in favour of 
plaintiffs in an action to recover a balance alleged to be due under 
a building contract.

T. W. Murphy, K.C.. for appellants.
A. Whitman, K.C., for respondents.
The judgment of the Court was delivered by
Chisholm, J.:—The plaintiffs have brought this action to 

recover the sum of $2,350.7.") alleged to be due from the defendants 
in connection with a contract for the erection of a house and shop 
at 411 Agricola St., in the city of Halifax. The price agreed upon 
between the parties was $4,800; and the plaintiffs claim a balance 
due of said price amounting to $1,850 and also a sum of $500.75 
for extra work not included in the lump price, in all $2,37)0.75.

The proceedings were In-gun under the Mechanics Lien Act,
5 Geo. V. 1915, (N.S.) eh. 2.

The defence pleaded by the defendant Abrams is that the con­
tract has not lieen < * ted in that : 1. The foundation is not
completed according to the tenus of the contract. 2. The plumb­
ing is not completed according to the tenus of the contract; and 
3. The windows have not been put in and glazi-d according to the 
terms of the contract.

As to the extras this defendant claims that they were never 
ordered. He then counterclaims for damages done to his stock-

St atemont.

Chisholm, J.

30
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in-trade in consequence of the ncgligenl manner in which the 
building was constructed; and also for the conversion of certain

Cox.

boards and a door.
The defendant Cox simply pleads that there is nothing due to 

the plaintiffs.
Oiiwholm. J. The defendant Abrams furnished particulars of his defence as 

follows:—
1 There are holes in the fouinhttion of the house and shop mentioned in 

the defence, and the said foundation has not been finished off in a workman­
like manner.

2. The plumbing in the said house and shop is not completed in the 
following particulars: The main water supply pipe is not of sufficient depth 
and leaks. Two toilets defective. Une bath to be installed. Range boiler 
improperly put up ami not properly connected with plumbing. Sewer pip 
in basement not in proper position. Plumbing has not been examined and 
passed by city inspector.

3. The windows and glazing in said house are not completed in
the following particulars: Windows in shop front at sides of door not proper 
size ami glazed with sheet glass instead of plate glass; other windows in shop 
front impro|M-rly glazed and defective sashes; sc slice throughout are defective 
and improperly pnt in.

The action was tried before Wallace, Co.Ct.J.. in the County

•
Court, who found that the defects complained of were not of such 
a character and extent as to preclude the plaintiff from the recovery 
of the contract price, less certain * tions which he made
The (ltd; let ions which were made are as follows:- To remedy: hole 
in foundation .$20, chimney 820, defects in bathroom $15, defects 
in window sashes $25; to support boiler 810; in all $00.

He gave defendant 850 damages on the counterclaim and 
disallowed $00 of the amount claimed by plaintiffs for extras.

Judgment was accordingly ordered for $2,120.75, made up as 
follows:-—(’ontmet price $1,850.00: less deductions ($00.00) and 
damages on counterclaim ($50.00) 8140.00 81,710.00. Amount
of extras ($500.75) less disallowed (800.00) $410.75 $2.120.75.

The defendants have appealed from this decision so far as it 
adjudges any sum to be due to the plaintiffs, and the plaintiffs 
have given notice of cross-appeal so far as the deductions for 
defects, the disallowances of certain items of extras and the 
amount awarded on the counterclaim ate concerned.

The main contention of the defendants on this appeal is that 
the work was for a lump sum and was never completed according 
to the terms of the contract, and that therefore the plaintiffs

982^
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cannot recover. The law with resjx-et to contracts, where the 
builder supplies work and labour for the erection of a house for 
a lump sum, but has departed from the terms of the contract may 
lie taken as accurately stated by Sankcy, J., in Dakin v. Lee, 
[1916] 1 K.B. 566, at 574. He says:—

Whew a builder has supplied work and labour for the erection or repair 
of a house under a lump sum contract, hut has departed from the terms of the 
contract, he is entitled to recover for his services, unless ( 1 ) the work that he 
has done has been of no benefit to the owner; (2) the work he has done is 
entirely different from the work he has contracted to do: orODhehasabandoned 
the work and loft it unfinished.

It cannot be seriously contended that the work that plaintiffs 
performed has been of no benefit to the defendants, nor that the 
work performed has been entirely different from what the plaintiffs 
contracted to do. Subject to some defects which had to be 
remedied, the work was substantially performed as the trial Judge 
has found. Nor again was the work abandoned and left unfinished. 
There was much contradictory evidence given on the trial and the 
case is, I think, one of the class in which a Court of Appeal should 
accept the findings of the Judge below. See the cases referred to 
in Smith v. Schon (1919), 46 D.L.H. 233. at 241, 53 N.S.H. 143. 
at 168.

Wallace, Co.Ct.J., has made deductions for defects in the 
performance of the contract: lie has disallowed some of the 
items claimed as extras, and has assessed the damages on the 
counterclaim, and 1 cannot sax that 1 find error in any of his 
findings. The plaintiffs' cross-appeal should therefore fail and 
1 think the defendants’ appeal should be dismissed with costs.

Appeal and cross-appeal dismissed.

REX v. MOVERS.

Ontario Sujtrenu Court, Ap/tellaU Division, Meredith, C.J.O., Maclaren, 
Magee and Hudgins, JJ.A., and Lennox, J. December 24, 1920.

Murder (§ I—1)—Provocation required to reduce to manslaughter.
The provocation required to reduce murder to manslaughter rests 

upon something said or done directly to the accused or in his presence, or 
something enacted before him in relation to some one else, from which 
he drew a conclusion which caused sudden passion and loss of self-control. 
Evidence of what had occurred prior to his entry U|x>n the scene and of 
which he knew nothing at the time of committing the deed is inadmissible.

2. New#rial (§ III C—23)—Ground for—Criminal law—Inflammatory
ADDRESS TO JURY HY COUNSEL FOR CROWN.

There is no authority for an appellate Court granting :i new trial in 
a criminal case because of an inflammatory address to the jury hv the 
counsel for the Crown, although ill-advised and such as should not 
have been made.
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Case stated by Orde, J.. before whom the prisoner was tried 
and convicted of the murder of George Klliott, the trial having

Rex

Movehk.

taken place at Sault Ste. Marie, on the 5th, 6th, and 7th days of 
October, 1920.

The following is a statement of the facts taken from the 
judgment of Meredith, C.J.O.

The questions submitted are the following:—
“l. Was I wrong in refusing to admit the evidence of Pearl 

Mouers and of Margaret York of any statements made to them 
by George Elliott and not communicated by them to the accused 
prior to the firing of the fatal shot?

“2. Was I wrong in not withdrawing from the jury the evidence 
relating to the milk-pail seen by James Elliott and Fred. Mastin'.'

“3. Was I wrong in my comment to the jury uj>on the weight 
to be attached to the evidence of Pearl Mouers and of Margaret 
York?

“4. Was I wrong when charging the jury upon the law regarding 
the right of the accused to use force in defence of a person who 
was under his protection, in stating to them that as a matter 
of law, under the circumstances as stated in my charge, there 
was no justification for the act of violence which the accused 
used in defence of Maggie York?

“5. Was I w rong, in that portion of my charge which is quoted 
above, in telling the jury that it was just as reprehensible an act 
to allow a guilty i>erson to escape if they were convinced that 
he was guilty as it was to convict an innocent man if they thought 
he was innocent?

“6. Did I fail, in my charge, to instruct the jury sufficiently 
that they were the sole judges of the facts, and that they were 
at liberty to disregard any comment upon the facts made by me?

“7. Did I fail to instruct the‘jury properly that murder might 
be reduced to manslaughter if the homicide were committed in 
the heat of passion caused by sudden provocation?

“8. Was the accused prejudiced on his trial by the remarks 
made by the counsel for the ( Town in his closing address to the 
jury: (a) as to the accused travelling up and down the country 
w ith Maggie York alone: (b) that the accused was a bandit?”

In the reserved case these questions are preceded by the 
following .statement of facts:—
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“The accused, William Dougle Mmiens, was tried l>efore me 
with a jury at. the assizes held at the city of Sault Ste. Marie in 
and for the District of Algoma on the 5th, 6th, ami 7th days of 
October, A.D. 1920, on an indictment whereby the said William 
Dougle Mouers was charged with the murder of one (ieorge 
Elliott on or about the 13th day of September, A.D. 1920, ami 
at the said trial the said William Dougle Mouers was found 
guilty of murder, and was by me sentenced to be hanged on the 
5th day of January, A.D. 1921.

“On the evening of the 13th September, 1920. the accused 
was in the house of his brother-in-law, John Peters, in the town­
ship of Korah, and about three miles from Sault Ste. Marie, 
along with the father and mother of the accused, and with his 
sister, Pearl Mouers, a girl of 16 years of age and one Margaret 
York, a girl of 14 years of age, who was a connection by marriage 
of the accused. They had arrived from the District of Parry 
Sound two or three days previously, intending to proceed up 
the Algoma Central Railway to camp and hunt. The accused 
had with him a short Winchester relating rifle, a Smith and 
Wesson .44 calibre revolver, and two automatic .32 calibre pistols.

“George Elliott was one of several brothers who were farmers 
and who also carried on the business of making bricks. Their 
dwelling houses were all situated in the vicinity of the large 
bamvard in which the events took place. Peters was an employee 
of the Elliott brothers, and the house which he and his wife ia 
sister of the accused) occupied was upon the outskirts of the 
barnyard.

“Shortly before 8 o’clock in the evening of the 13th September, 
1920, Pearl Mouers and Margaret York dressed themselves in 
men’s or boys’ clothing (which they had procured that day for 
the intended hunting and camping trip), consisting of khaki 
breeches, leather shoepacks, khaki shirts, sweaters, and caps, 
with their hair tucked in beneath their caps, and went outside 
and into the Elliotts’ barnyard.

“About the same time George Elliott, who was unaware, so 
far as any evidence shewed, of the presence in the locality of the 
visitors to Peters's house, was proceeding from the house of his 
brother James Elliott, where he had gone to wash his hands after 
doing some repairs to his motor car in the garage, to a large
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° T‘ ham for the purjjose of milking the cow#. His hiother, Frank
S. V. Elliott, had already gone to the ham for the same pui-jiose.
K,;x “Shortly after the two girls had left the Peton house, tl.<

. *'• accused, as well as the others, were aroused l»v cries from Pearl
lOUEHR.

Mouers calling to the accused, and to the effect that a man hail 
got Margaret York. The accused rail from the house, and up 
the road towards the ham, firing shots from one of the automata 
pistols as he ran. At or near one of the ham-doors, and in tin 
light of an electric lam]), he met or saw (loorgc Elliott; and, to the 
accompaniment of certain words, the accused then and their 
shot George Elliott, the bullet entering the left side just over the 
tenth rib in line with the nipple*, penetrating the tenth rih, passing 
downwards and backwards and to the right, penetrating t!« 
large bowel and lodging in the back. From the effects of the 
bullet-wound George Elliott died in the hospital at Sault St* 
Mane about Ô or (i hours later.

“The evidence of Pearl Mouers and of Margaret York was 
to* the effect that, while the)- wore on the roadway some distance 
from the ham, George Elliott had come upon them, ami had 
caught hold of Margaret York and had dragged or pulled her 
towards the bam, and that in consequence of this Pearl Mouers 
had run back along the road towards Peters's house calling to 
the accused to come, and that a man had got Maggie and was 
taking her to the bam.

“During the course of the examination of Pearl Mouers and 
the accused, counsel for the accused sought to give evidence of 
what the deceased George Elliott had said to the two girls when 
lie met them upon the road. Counsel for the accused disclaimed 
any intention of trying to prove that anything which had 1 ecu 
said by Elliott had been communicated to the accused prior to 
the firing of the fatal shot. I refused to allow any evidence of 
what Elliott said to the girls to be given, upon the ground that, 
unies# communicated to the accused prior to the filing of the 
fatal shot, it could not have affected the state of the accused - 
mind towards Elliott, and was not relevant to the issue.

“In addition to the evidence of Frank Elliott that he had 
preceded his brother George to the bam for the purpose of milking 
one of George Elliott’s cows, there was the evidence of Marjorie 
Elliott (wife of James Elliott) that George Elliott left her kitchen-
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door to go to tlic bam t<# milk, and of Stanley Klliott. her son, <>NT 
that George Klliott had a milk-pail. There was also tin* evidence s. (
of James Klliott and of one Fred. Mastin that a milk-pail was rs^n |tKX 
that night after the shooting at a {mint about 40 or 50 feet «listant

11 riM «• • . MolKIirom the bam. there was no direct evidence to establish that 
this was the pail which George Klliott had taken with him on 
his way to the bam. The sole im]M>rtance of this evidence rested 
in the fact that, if it was George Klliott s pail, it might lie interred 
that it was at the s{>ot where the pail was seen by James Klliott 
and Fred. Mastin; that George Klliott ha«l put it down when he 
met and accosted the two girls; and, therefore, tended to contradict 
the evidence of the girls to the effect that the place where Klliott 
met them was at a greater distance from the barn. < omise! for 
the accused contended that the evidence in connection with the 
milk-pail should have been withdrawn from tin- jury.

‘The tlefencc of the accused, as developed by his counsel in 
his a<ldress to the jury, was based U]mhi two grounds namely: 
first, that the accused had fiml the fatal slait in defending the 
honour of Margaret York, and to prevent an assault u|m>u one 
who was under his protection, and that the homicide was therefore, 
justified and the accused not guilty ; and, secoml, in the alternative, 
that the accused had fired the fatal shot in the heat of passion 
caused by sudden provocation, and that the homicide was thereby 
reduced to manslaughter.

“In my charge to the jury, when commenting uj*on the evi­
dence of Pearl Mouers and Margaret York, 1 {minted out that, 
in trying to weigh the value of the statements which the two 
girls had made, the jury must take into consideration the relation­
ship of the girls to the accused, and that the accused was on trial 
for his lift», and that they must weigh the evidence with these 
facts in their minds.

“During the course of my charge to the jury, when dealing 
with the defence that the homicide was justifiable as the result 
oi the use of force in defence of Margaret York (as distinct from the 
defence that the offence might be reduced to manslaughter), I 
dealt with the law upon the subject; and, after telling the jury 
that it would be for them to say whether or not the circumstances 
were such as to justify what took {dace, 1 told the jury that, as 
a matter of law, if the circumstances were such as the accused and
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Maggie' York said they were, that George KUiott was holt I in g 
Maggie York by the wrist, and she was dragging away from him. 
and that the accused then fired, that was no justification for the 
act of violence which the accused used for the defence of Maggie 
York.

“Townrite the close of my charge to the jury, while instructing 
them generally as to their duties, I used the billowing words:—

“ ‘Now, gentlemen, you have a very serious and responsible 
duty to perform. With you rests the fate of this man. With 
you rests the question, so far as you are concerned, whether or 
not he shall live or die, but with you also rests, as those who assist 
in the maintenance of law and order, the security of the lives of 
your fellow-citizens and your own, and it is just as reprehensible 
an act to allow a guilty person to escape, if you are convinced 
that he is guilty, as it is to convict an innocent man if you think 
he is innocent. If you come to the conclusion that this man 
is guilty of either murder or manslaughter and do not find him 
guilty of either one of these crimes, and thereby allow him to go. 
you art- in a sense approving of what lie did and thereby rendering 
the lives of yourselves and wives and children and fellow-citizens 
to some extent unsafe, not because of this man, but because of the 
general effect which that has upon the respect for law and order 
and the administration of justice in this country. You are here 
as part of the machinery of the administration of justice in this 
country, and it is just as much your duty to come to a right verdict 
upon all the facts, whether the man is guilty or innocent, and. if 
guilty, it is your duty to find him guilty, and if innocent to find 
him not guilty.’

“During the course of his closing address to the jury, counsel 
for the Crown, when commenting upon the defence that the 
accused had fired in defence of the honour of Maggie York, referred 
to the accused having ‘travelled up and down the country with 
her alone;' and also, when commenting upon the conduct of the 
accused, referred to the accused as a ‘bandit.’ ”

The evidence taken at the trial, including the exhibits, together 
with the addresses of counsel for the Crown and for the accused 
respectively and the charge of the learned Judge, are also made 
pail of the case.

T. P. Galt, K.C., and E. V. McMillan, for the prisoner.
Edward Hayly, K.C., for the Crown.
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Meredith. —W> came to the conclusion u|M>n the
argument that all of the questions, except No. 1 and No. 8, should 
l>c answered in the negative: anil, indeed, sonic of them were not 
argued by counsel for the prisoner, and some were hut faintly 
pressed.

I have come to the conclusion that the first question also should 
lie answered in the negative.

1 am not prepared to sav that, if the prisoner, who testified 
on his own liehalf, had sworn that when he fired the fatal shot he 
bettered that the man whom he shot vas endeavouring to drag 
the girl into the ham for the purpose of committing a criminal 
assault upon her, the evidence would not have t>een admissible as 
vending to shew that his t>elief was a reasonable one. Nowhere 
in his testimony did the prisoner sav or suggest that he acted 
under such a belief; and, therefore, in my view, the evidence which 
was rejected was irrelevant and inadmissible. The state of 
mind of the prisoner when he fired the fatal shot was an important 
circumstance to la? considered in determining whether the homicide 
was murder or manslaughter; and, if the circumstances which 
were present to his mind were such as reasonably to lead him, and 
they did lead him. to the conclusion that a criminal assault was 
about to be committed on the girl, it may lie that he would have 
l>eon justified in using such force as was reasonably necessary 
to prevent the crime from lien.g committee!, although in fact 
no crime was being attempted to oe committed by the deceased.

If the testimony of the prisoner is accepted, he was under no 
such apprehension as I have suggested, and did not himself believe 
that in order to protect the girl from being outraged it was neces­
sary for him to shoot her supposed aggressor; for his account of the 
firing of the fatal shot was that it was fired into the air to frighten, 
and without any intention of its hitting, the deceased.

If, as is probable on the facts, the deceased took hold of the 
girl, who was dressed in boy’s clothes and presented all the appear­
ance of a boy, practically as a lark in order to see whether she was 
boy or girl, and the prisoner shot him liecause he thought that 
that was what was l>eing done, his crime would clearly have 
been murder. I can find nothing in the prisoner’s testimony which 
is inconsistent with that having been what he thought.
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I know of no authority for stating the 8th question as a question 
of law, nor of any authority for the (’ourt granting a new trial 
because of an inflammatory address to the jury by counsel for the 
Crown. The Criminal Code, R.8.C. 1906, eh. 146, gives no such 
authority. Verdicts of juries have lieen set aside in civil cases <m 
that ground, but the |x>were of the Court to grant a new trial in 
such cases arc much wider than it possesses in criminal cases.

The only jurisdiction to direct a new trial is conferred by sec. 
1021 of the Criminal Code, and is limited to directing a new 
trial “on the ground that the verdict was against the weight of 
evidence,” and as incidental to the hearing of an appeal on :i 
reserved case, as provided by sec. 1018.

The remarks of counsel which are complained of were ill- 
advised and ought not to have been made, but were not of such 
a character as would warrant the granting of a new trial in a 
civil action.

Maclaren, J.A.:—t, with some hesitation, agree with my 
Lord the Chief Justice.

Magee, J.A. (dissenting) :—My Lord the Chief Justice has fully 
set forth the case stated and questions submitted for the opinion of 
the Court, and I agree with his conclusions except upon the first 
question, the exclusion of evidence as to what was said to Margaret 
York and Pearl Mouers by the deceased (ieorge Elliott when 
seizing hold of the former and pulling her towards the bam. 
With much hesitation, 1 venture to submit that the jury were 
entitled to have before them such material facts as would enable 
them to put themselves in the ixisition of the actors in the occur­
rence of the fatal evening. 1 agree that in so far as the question 
of justification of the homicide, or the other question of reducing 
its culpability from murder to manslaughter, is concerned, the 
chief issue is the state of mind of the accused. But that state 
of mind is to be arrived at by consideration of all the circum­
stances to be learned from the testimony of the witnesses. Sud­
denly alarmed as he and the others of the family in the house were 
by the cries of his sister that a man had got hold of her companion, 
and rushing as he did to the rescue or assistance of the young 
girl, his relative, the jury were entitled to consider the situation 
with which he was confronted or rather which would present itself 
to him. The outcry, agitation, and apparent ill-treatment or
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peril of the girl, if existing, were material facts. I say apparent 
ill-treatment or peril—and I mean apparent to the accused. 
Excepting what he could see or hear or might infer, nothing 
could be 6aid to be apparent. But it might well be that to his 
mind the nature of the cries of the two girls and their state of 
agitation were such as to make it apparent that they or one of them 
was in great danger. The jury were entitled to know how great 
was the fear and agitation of the girls, for two reasons: first, to 
enable them to judge of the effect they would have upon the 
prisoner; and, second, to enable the jurors themselves to know 
really what weight to attach to the girls’ own evidence. If they 
had no cause for fear, the jurors might well belittle their conduct 
and evidence, and come to the conclusion that they had not 
thought of serious danger, and therefore that their conduct could 
not have been such as to create serious resentment or fear on thhir 
behalf in the prisoner's mind. On the other hand, if the conduct 
or the language of the deceased was really such as to create a 
sense of peril in the mind of the girl, that would react upon her ami 
increase the outward indications in her cries, features, and actions, 
and it was from these and what he saw and inferred that the 
prisoner would have to draw his instant conclusions, if conclusions 
they may be called when sudden passion is aroused. If a man 
attacking a girl in the dusk has a knife in his hand apparently 
ready for use, surely that, if admitted to be proved, would help 
the jury to understand whether she was in great or deadly fear, 
and whether her cries were those of one in danger. Whereas, if 
a benevolent-look in g man, with a kindly, jocular remark, laid 
his hand upon her arm, though she might be startled and make 
some outcry, the jury might well conclude it was not such as 
indicated great fear. I can well understand a prosecuting counsel 
in such a case cross-examining her and asking: “Now, did you 
really call out? You did not call very loud, did you? Why did 
you? What reason had you? Do you wish the jury to believe that 
you really cried out as if you were frightened when you had no 
cause to be? Did not you know the man well, although the 
prisoner did not? Did he not peak kindly to you?” I confess 
I cannot imagine that such questions would be disallowed. If 
then it would be open to the prosecution to shew or to urge the 
unreality to herself of her danger in order to shew the nature of



:>:s Dominion Law Reports. (57 D.L.R.

ONT.
#. V. 

Rex 

Mouers.
Mire J A.

tMgine.ÿ.A

her action and the value of her evidence, it should equally he 
open to the defence to impress and shew its reality. For the 
purpose of shewing its reality, what her assailant said is just 
as much a fact as would be his holding a knife, ami I hardl\ 
think the knife would be excluded from any jury merely because 
its holder had his back to the prisoner.

In truth, I am unable to distinguish the admissibility of 
George Elliott’s language to the girls from the admissibility oi 
the fact that a milk-pail was found near by, which this Court 
now declares to have been properly submitted to the jury, though 
not known to the prisoner. What was its materiality except to 
minimise the distance the girl had l>een pulled or dragged an<i 
shew tliat George Elliott was alx>ut his i>eaceful occupation when 
he met the girls and could not have had evil intentions? It may. 
no doubt, be said that the girls were permitted to state how 
frightened they were, but it seems to me that the jury were 
entitled to know what weight to attach to their statement; and 
the defence were entitled to have the jury in a position properly 
to judge of it. It may be that if the question had been allowed 
the witness might have told of something uninqiortant being 
said—but that we unfortunately are not in a position to know.

The case is so important that I have felt impelled to present 
my view, though with much hesitancy, upon this tiret question, 
which I would answer in the affirmative.

I should add that the prisoner has to a certain extent cut 
away his ground by denying that he tired at the deceased, from 
which the jury might infer that he did not consider it necessary 
or called for, but the jury might well take that—as evidently 
they did—as the effort of a man on trial for his life to get out of 
danger by wrhat seemed to him the easiest story.

Hodgins, J.A.:—I agree with the judgment of my lord the 
( hief Justice as to all the questions submitted in the reserved 
case, but desire to add the following to what he has said upon 
question 1.

As to it, the only light thrown upon the matter in the evidence 
is the statement of the prisoner’s counsel at the trial, p. 129 
of the notes of evidence, that the questions he proposed to ash- 
might have some bearing upon the conduct of the deceased, if 
he (the deceased) knew and was told as a matter of fact that th«*y
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worn girls and was told their names. The witness Pearl Mouers 
had already lieen asked, “What did he say, if anything?" and her 
answer was. “He told us to go to the bam.” Objection was then 
taken, and the learned trial .Judge asked the question of the 
prisoner's counsel: “It is of significance to you in trying to impress 
the jury with something said by Elliott before Mouers left the 
house. Let us assume for the sake of argument that you hail 
proved up to the hilt that he had made some improper proposals 
to these girls, how can that affect Mouers’ attitude, unless it was 
in some way communicated to him?” And his ruling was: I 
think the inferences must be limited to what he (the prisoner) 
himself heard, and 1 take the resj «visibility of ruling that these 
girls cannot give any evidence in connection with what Elliott 
sait! to them." It is reasonably dear that what was sought to 
he introduced was Elliott's knowledge of the true sox of the 
girls, from what they told him, and that the assumption made 
by the trial Judge carried the proposed evidence to the utmost 
limit that counsel for the defence could have desired.

In the Criminal Code, R.S.C. 1906, eh. 146, sec. 261 is as 
follows :—

“Culpable homicide, which would otherwise be murder, may 
be reduced to manslaughter if the person who causes death does 
so in the heat of passion caused by sudden provocation.

'2. Any wrongful act or in milt, of such a nature as to be 
sufficient to deprive an ordinary person of the power of self-control, 
may be provocation if the offender acts upon it on the sudden, 
and before there has been time for his passion to cool.

“3. Whether or not any particular wrongful act or insult 
amounts to provocation, and whether or not the person provoked 
was actually deprived of the power of self-control by the provo­
cation which he received, shall be questions of fact: Provided that 
no one shall be held to give provocation to another by doing that 
which he had a legal right to do, or by doing anything which the 
offender incited him to do in order to provide the offender with an 
excuse for killing or doing bodily harm to any person."

I am myself unable to see anything in the evidence amounting 
to provocation, as understood in the cases: lien. v. Welsh (1809), 
11 Vox C.C. 336, where it is laid down that there must exist such 
an amount of provocation as would be excited in the mind of a
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reasonable man and so as to load tin* jury to ascribe the act to il. 
influence of that passion. The provocation must bo serious, and 
such as might induce a reasonable man. in the anger of the moment, 
to commit the act.

In Hex v. Ltsbini, [1914] 3 lx.lb 1116, the Court of Criminal 
Appeal laid it down that the test to be applied in order to deter­
mine whether homicide which would otherwise tie murder 
manslaughter, is whether the provocation was sufficient to deprive 
a reasonable man of his self-control, not whether it was sufficient 
to deprive the particular person charged with murder of hi- 
self-control.

Archbold’s Criminal Law, 24th ed., p. 885. contain- tLi- 
l>assagc:—

“If it i.c., the killing upon provocation- were effected with 
a deadly weapon, the provocation must have been great indeed 
to extenuate the offence to manslaughter."

In Heginn v. Noth well (1871), 12 Cox C.C. 145, Blackburn. I 
says (p. 147):—

“As a general rule of law, no provocation of words will rcdu« 
the crime of murder to that of manslaughter, but under sj «-« ial 
circumstances there may be such provocation of words as will 
have that effect.”

And lie instances a husband suddenly hearing from his wife that 
she had committed adultery.

This exception was concurred in in the case of Hex v. lJohn»r. 
j 1913] 2 K.lb 29, on the ground that a sudden confession is treated 
as equivalent to a discovery of the act itself, but was not extended 
to cover the case of a mail and a woman to whom he was engaged. 
And in Hex v. Ifirchall (1913), 9 ( ’rim. App. 91, the Court 
deprecated any extension of this exception.

Park, J., with the concurrence of Parke, 13., and Recorder 
I «aw, in Hegina v. Fisher (1837), 8 C. & P. 182, at 185,186, says

“There must be an instant provocation to justify a verdict 
of manslaughter ... In this case the father only heard of 
what had been done from others.”

Here w hat was sought to be proved in aid of the provocation 
was what passed, in words, between the deceased and the girls 
by way of information so as to found on it an inference of improper
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|iro|K)Hals. This is far removed from insulting words spoken 
to the prisoner, *111(1 the reluctance of the Courts to give to words 
the same consequences as are attributed to overt acts, is some 
indication of the caution to be observed in admitting a narrative 
of previous events ostensibly as a key to what the prisoner himself 
saw and heard. Hut the nature and effect of the provocation is 
a matter for the jury; and, as it could not U‘ withdrawn from 
them, it is proper to consider the question on the assumption that 
what occurred might prove provocation, and to deal with the 
evidence sought to be introduced ui>on that basis.

From the expressions in the cases already quoted, which are 
reflected in the language of the Criminal Code, it would appear 
that the provocation must be a sudden provocation to the prisoner 
himself, that he must act upon it on the sudden, and that whether 
what was done amounted to provocation and whether the prisoner 
was deprived of his control thereby, must be decided by the 
jury.

The only ground mentioned by the defendant's counsel at t he 
trial upon which the proposed or assumed evidence would be 
admissible was that it was part of the res gestcr, as part of a con­
tinued scries of events. Other reasons which have been suggested 
are: first, that what was said might shew that the provocation to 
the prisoner might be conqxmndcd of what was apparent to him 
at the time, and, as well, of what had previously occurred or was 
related thereto, as affording evidence bearing upon the reality of 
the scene enacted before the prisoner’s eyes, and thereby shewing 
that he had some justification for drawing the inference he did; 
and, secondly, it is urged that it would enable the jury better to 
estimate the value of the testimony of the girls and help them to 
decide whether a needless outcry was being made or whether 
real apprehension justified their alarm.

The two grounds which I have outlined seem to be answered 
by a consideration of the language of the Code, which makes a 
very definite limitation upon what is provocation, and conse­
quently upon what can Ik* made available to prove it.

The provocation required to reduce murder to manslaughter 
must surely rest iqion something said or done directly to the 
prisoner, or in his presence, or something enacted before him in

38—57 D.L.H.
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relation to some one else, from which he drew a conclusion which
is. C. caused sudden passion and loss of self-control. 
rkx To admit the evidence of what had occurred prior to his entry

, 1 upon the scene would, to my mind, lav too heavy a burden upon
ÏOVER8. 1 . . , /
---- the prisoner in the matter of proving provocation. I think he is
' ' v entitled to the full benefit of what he heard, or what he saw

going on, even if he misunderstood it. He is entitled to rely 
uixm those facts and circumstances which would ap|>ear to an 
ordinary person to warrant the inference he drew; but if, in
addition to that, the reality or unreality of what he saw is to
form part of the evidence, it must be admissible on his behalf only 
to shew that that inference was in fact a proper inference, having 
regard to all the facts of the case.

On the other hand, assuming for the moment that what occurred 
between the deceased and these girls was nothing more than a 
frolic, and that nothing had been said or done, liefore the prisoner 
came up, that changed the situation, yet it might have apt feared 
to him in such a way as to lead him as an ordinary person to 
conclude that it was a serious affair in which he was justified in 
interfering, and so was provoked into what he did. Is that 
Ifosition to be swept away by evidence that nothing serious had 
been intended? Has the Crown the right to prove, by evidence 
dealing with the situation before the prisoner appeared, that 
there was no justification in fact for the inference that he drew? 
I cannot think so, the more so because if the Crown wvre entitled 
to give that evidence, I can see no logical reason why the prisoner 
should not also be entitled to prove that facts which he did not 
know and were not apparent to him at the moment did actually 
exist and afforded ground for sudden passion, had he known them.

Bray, J., in Rex v. Birchall, 9 Crim. App. 91, during the 
argument, shaking of the suspicion of adultery held by the 
prisoner, said at p. 92: “There was no justification for the appellant
killing his brother even if wrhat he believed had been true.”

That the supposed assailant of the girl might have had a 
knife in his hand, unseen by the prisoner, does not carry the matter 
any further in my mind. If the prisoner did not know of it, and 
it formed no element affecting his mental process, it does not 
appear to be a relevant fact in deciding, as the jury have to do, 
w hether the wrongful act or insult which he did see or hear, and
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which provoked him, constituted provocation. It might decidedly 
strengthen or weaken the reasonableness of his conclusion leading 
to his sudden outburst, but how a matter which forms no clement 
in the provocation itself reaching the prisoner's mind, can be 
said to be part of the provocation he received, I am unable to see.

In Russell on Crimes and Misdemeanours, 7th ed., vol. 1, 
p. 602, it is stated that "the provocation which is allowed to exten­
uate in the case of homicide must be something which a man is 
conscious of, which he feels and resents at the instant the fact 
which he would extenuate is committed."

The proposition, reduced to its simplest terms, must l»c that 
reasonableness of the outburst or loss of self-control must in 
some way be judged partly by the facts which occurred before 
the actual provocation took shaix», and not wholly by its effect 
on the prisoner, testing that effect by the standard of what would 
be exacted of an ordinary person under the circumstances. 
This is dangerously near the position that provocation can only 
be considered as established if it is justified by the facts as they 
really exist, and not if it merely apjiears to be so justified. If 
it is the prisoner's right or duty to prove the reality which lay 
behind the appearance, it must be o|>en to the Crown to prove 
its unreality in order to decry his defence.

The case of Regina v. Tooley (\709) ,21 a\. Raym. 1296,92E.R. 349, 
lias a bearing upon thispoint. There a constable without authority 
arrest ed a woman as a disorderly person and conveyed her to the 
round-house in Covent Garden. He was set upon by three 
bystanders, who endeavoured to rescue her, but, upon his explain­
ing that he was on the Queen’s business and displaying his staff, 
they desisted. After the woman was in the round-house the same 
three men again assailed the constable and killed his assistant. 
The constable was shewn to have no authority, but the prisoners 
had no knowledge of that fact. On the question whether this 
was murder or manslaughter, the Court, composed of all the 
Judges of England, divided in opinion, seven being for man­
slaughter and five for murder. Holt, C.J., in giving judgment 
(p. 1301), said that the majority of the Judges thought that the 
prisoners had sufficient provocation, “for if one be imprisoned upon 
an unlawful authority, it is sufficient provocation to all people 
out of compassion: much more where it is done under a colour
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of justice, and where the lil>erty of the sul>ject is invaded, it 
is a provocation to all the subjects of England;” adding ipp. 
1301, 1302): “Sure a man ought to l>e concerned for Magna 
Charta and the laws; and if any one against the law imprisons a 
man, he is an offender against Magna Charta. We seven hold 
this to l>e a sufficient provocation.” Rut he prefaced the judg­
ment in the case by the statement (p. 1300) that those Judges 
who were for manslaughter founded their opinions upon certain 
reasons, the first of which was “that it was a sudden action without 
any precedent malice, or apparent design of doing hurt, but onh 
to prevent the imprisonment of the woman, and to rescue her." 
In dealing with the argument that the antecedent imprisonment 
could not l>e a provocation to the prisoners, because they knew 
not that the woman was illegally arrested, he says (p. 1302). 
“But surely ignorantia facli will excuse but never condemn a man. 
Indeed he acts at his |>eril in such a case, but he must not lose 
his life for his ignorance, when he hap]>cns to l>e in the right."

The fact that a street rowdy could escape punishment for the 
killing of a police officer, through his attachment to the principles 
of Magna Charta, roused, not the amusement, but the indigna­
tion, of Sir Michael Foster, J., a “great master of the Crown 
law” (as he is designated by the authors of Russell on < rimes 
and Misdemeanours, 6th ed., vol. 3, p. 116). I reproduce that 
part of his remarks from his work, “Crown Law,” 3rd ed., pp. 311 
to 316, which l>ear on the subject under discussion:—

“The indulgence shewn to the first transport of passion in 
these cases is plainly a condescension to the frailty of the human 
frame, to the furor brevi#, which, while the frenzy lasteth, rendereth 
the man deaf to the voice of reason. The provocation therefore 
which extenuateth in the case of homicide must l>e something which 
the man is conscious of, which he feeleth and resenteth at tin instant 
the fact which he would extenuate is committed: not what time or 
accident may afterwards bring to light. Now what was the 
cause of Tooley and his accomplices, stript of a pomp of words 
and the colourings of artificial reasoning? They saw a woman, 
for aught appears, a i>erfect stranger to them, led to the round­
house under a charge of a criminal nature. This upon evidence 
at the Old Bailey, a month or two afterwards, cometh out to be an 
illegal arrest and imprisonment, a violation of Magna (’hurla-,
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and these ruffians are presumed to have been seized, all on a 
sudden, with a strong fit of zeal for Magna Charla and the laws, 
and in this frenzy to have drawn upon the constable and stabbed 
his assistant.

“It is extremely difficult to conceive, that the violation of 
Magna Charta, a fact of which they were totally ignorant at that 
time, could be the provocation that led them into this outrage”

The importance of Tooley's case lies chiefly in that criticism, 
and led to its being overruled on that point: see Warner's Case 
(1833), 1 Moody’s Crown Cases 380; Regina v. Davis (1801), 
Leigh & Cave 64; Stephen’s History of the Criminal Law, vol. 
3, p. 71; Russell on Crimes and Misdemeanours, 7th ed., p. 754; 
Roscoe’s Crim. Evidence, 13th ed., p. 039.

The case of Regina v. Allen (1807), 17 L.T. N.S. 222, reviews 
all the cases relating to the killing of officers of the law, of which 
Tooley's case is an example, and emphasis is placed upon the 
statement of Holt, C.J., that the affray was sudden and not 
premeditated.

In Regina v. Weston (1879), 14 Cox C.C. 340, evidence was 
given of antecedent threats of violence by the deceased against 
the prisoner, coupled with words and circumstances on the occasions 
in question likely to provoke similar threats. These were received 
as evidence of danger to life or reasonable apprehension of it, on 
the occasion, such as might excuse or justify recourse to a loaded 
firearm in self-defence.

The reasoning of the Court of Criminal Apjieal in England 
in the case of Rex v. Thomson, [1912] 3 K.B. 19, a prosecution for 
using an instrument upon a woman in order to procure mis­
carriage, appears to be somewhat apposite on this point. Lord 
Alverstone, C.J., in delivering judgment , says (pp. 21 and 22):—

“( ounsel for the appellant was not allowed in cross-examination 
to put questions to a witness for the prosecution as to what the 
deceased woman had told her some time before the miscarriage 
as to her intentions and also a few days before her death as to 
what she had done. If put in a popular way, the argument for 
the appellant, that what the woman had said she had done to 
herself ought to be admissible evidence for the defence, might 
Ik* attractive; but upon consideration it is seen to be a dangerous 
argument, and, in the opinion of the Court, the rejection of
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evidence of that kind is much more in favour of the accused than 
of the prosecution. If such evidence is admissible for one side 
it must also be admissible for the other.

“In our opinion there is no principle upon which this evidence 
is admissible any more than any other hearsay evidence. If 
it were admissible, then all those decisions in which it was con­
sidered whether statements were admissible in evidence as dying 
declarations, or as part of the res gestae, or as admissions against 
pecuniary or proprietary interest, would have lieen unnecessary 
The only ground upon which it has l>een suggested in argument 
that such evidence ought to be admitted is that since the Criminal 
Evidence Act, 61-02 Viet. 1898 (Imp.), ch. 36. and the Criminal 
Appeal Act, 7 Ed. VII. 1907 (Imp.) ch. 23. a new rule of 
evidence has been introduced under which anything must lie 
admitted in evidence which will help the accused to prove his 
defence. There is a decision of a great authority, Charles. .)., 
against that contention. In Regina v. (Hotter (1888), 16 Cox 
C.C. 471, the prisoner was charged with having caused the death 
of a woman by an illegal operation, and it was sought to give 
in evidence statements made by the woman a few days after the 
operation as to who had caused the injuries from which she died. 
Charles, J., refused to admit the evidence and said: ‘Mr. Poland 
proposes to ask the witness what the deceased said to her as to 
her bodily condition and what had been done to her. My judg­
ment is this: that the statements must be confined to contempo­
raneous symptoms and nothing in the nature of a narrative is 
admissible as to who caused them or how they were caused.' 
In this case it cannot be argued that the statements were admissible 
as part of the res gestae ; the statements sought to be proved were 
not made at the time when anything was being done to the 
woman.”

As to the other ground, that of enabling the jury to estimate 
at its true value the evidence of the girls, here again I am not 
persuaded that the argument is sound. These girls were Crown 
witnesses, but naturally strongly in sympathy with the prisoner. 
It was his counsel that sought to bring out the antecedent conver­
sation. It cannot be contended that, apart from the question 
of relevancy, counsel for the prisoner can put questions to friendly 
witnesses for the purpose of establishing the credit to lie given to
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their testimony. He might seek to discredit them, but not to 
introduce matter for the purjxiee of enhancing the value of the s <* 
evidence which his cross-examination had elicited. The fact that 
evidence directed solciv to credibility—and that is the real meaning ., : 
on this ground—cannot In? contradicted and must be accepted 
by counsel eliciting it, stems in itself to indicate the fallacy which '
1 think attaches to this ground. In Rex v. Cargill, (19131 2 K.B.
271, the Court of Criminal Appeal rejected the argument that 
evidence going solely to credit, in order that the jury might know 
to what extent they might rely upon the general character of 
the testimony of the witness, can l»e contradicted.

The contention of counsel for the accused at the trial is the 
only one which would seem to place this evidence in its proper 
relation to tin* issues lieing tried. But 1 do not see that the 
term res gunk?, whose extent and meaning must dejiend u|>on the 
circumstances of each case, can be stretched to include what is not 
an element of instant provocation nor an incentive to sudden 
{tassion caused thereby. The reason is that it was not part of 
the provocation to the prisoner nor known to him when he lost 
self-control.

1 do not think that the fact that the prisoner himself gave 
evidence tending to shew that he fired his pistol in the air and did 
not attempt to shoot the deceased— in other words, that it was an 
accident—makes any difference ui>on the admissibility or inad­
missibility of the evidence in question. The jury were, 1 think, 
entitled to view his evidence as an attempt to exonenite himself, 
and were bound to deal with the other theory raised by his counsel 
as part of his defence, namely, that, even if he shot at the deceased, 
he did so under such provocation as would justify him in so doing: 
and that the crime therefore was not murder, but manslaughter,
Rex v. Hopper, (1915) 2 K.B. 431.

Lennox, J., agreed with Meredith, C.J.O. Uwm.j.
Convictiou affirmed.
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N. 8. MARTIN ?. RALPH.

8. C. Nota Scotia Sujrreme Court, Harris, C.J., Russell, J, Ritchie, E.J., Chisholm 
and Mellish, JJ. February 2, 1921.

Negligence (§ II C—95)—Collision—One automobile tkyinu to pas.-» 
another—Lack of sufficient room—Liability —Absence of
NUMBER PLATE AS GROUND FOR REFUSING DAMAGES.

An automobile driver who insists in passing another car on the high­
way must see that he has room to do so, and in the absence of clear 
evidence of negligence on the part of the other driver is liable for a collision 
with the other car while trying to pass. The absence of a number plate 
on the car which he is trying to pass is not a ground for refusing damage» 
for the injury.

[Godfrey v. Coooer (1920), 51 D.L.R. 455. 40O.L.K. 505, approved ami 
followed. See also Annotation, Automobiles and Motor Vehicles, 
D.L.R. 4.1

Statement. Appeal by defendant from the trial judgment in an action 
claiming damages for injuries caused to plaintiff by the negligent 
and unlawful act of defendant in driving his motor car at an 
unreasonable and reckless rate of speed on the public highway a> 
the result of which it collided with and overturned a car in which

Marri*. C.J.

plaintiff was riding as a passenger. Affirmed.
H’. A. Kenry, K.C., for appellant.
1). 1). McKenzie, K.C., for respondent.
The judgment of the Court was delivered by
Harris, C.J.:—An action was brought by the plaintiff against 

the defendant to recover damages for injuries received in a collision 
between two automobiles. The plaintiff was invited by a friend, 
one Andrew Jardine, to take a ride in his automobile, and while so 
riding Jardine s car and one owned and driven by the defendant 
came into collision and the plaintiff was thrown out and injured. 
The case was tried by Longley, J., who found that the collision 
was due to the negligence of the defendant.

There is an appeal and it is contended that the findings of 
Longley, J., ought to be reversed as being against the evidence. 
The evidence discloses that both cars were proceeding in the same 
direction and the defendant was passed by Jardine just as the 
two cars began the ascent of a hill. When they reached the top 
of the hill the defendant in turn tried to pass the Jardine car and 
in doing so the two cars came into collision.

The road was said to be 14 or 15 ft. wide at this |M>int and on 
one side there was a precipice and on the other a ditch two feet 
deep, and a short distance ahead a culvert crossed the road 
The plan or sketch of the road put in on the trial was not produced
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liefore the Court on the a)>]M>al hut from one's knowledge of the 
usual conditions existing in the country and from the evidence 
it is. 1 have no douht. the correct inference that the road gradual!) 
narrowed as it approached the culvert. There is the usual dispute 
as to speed of the cars and as to other matters, hut one can easily 
till in the details. There was proha hi y a determination on the 
Imit of the defendant to regain the ]>osition he had lost when 
Jardine passed him on the hill a sjieeding up to achieve this- 
ncrvousncss perhaps on the part of lioth drivers caused by the 
proximity of the ditch on the one side and the precipice on the 
other and a consequent tendency to draw a little nearer to the 
centre of the road and a little further from the danger- and the 
narrow ing up of the road as it approached the culvert which made 
it necessary to get nearer the centre, (liven these conditions and 
lien ring in mind the width of the two cars, one is not surprised 
at the collision.

The driver who insists on passing another must see that la- 
lias room and in the absence of clear evidence of negligence on 
the part of the other driver I would be inclined to the view that 
the defendant ought to lie held to blame. In any event, the 
last that can lie said for the defendant is that the evidence is 
conflicting and Longley, J., who saw the witnesses, has believed 
one set as against the other, and no good reason has been given 
for thinking that he reached the wrong conclusion.

There was another ground urged by Mr. Henry. K.C.. for the 
defendant. It was said that Jardine’* ear did not displav on the 
back thereof a number plate ns required by sec. 12 of the Motor 
Vehicle Act, 8-9 <»eo. V. 1918, (N.S.l, eh. 12.

The argument was that the car was therefore unlawfully upon 
the highway and first it was said that the owner could not recover 
damages if his car was injured by negligence of another person 
lawfully on the highway and then it was argued that the plaintiff 
was identified with and sPhmI in the same jHisition as did Jardine, 
the owner of the car. Both propositions are in my opinion 
unsound.

The only authorities cited to us on the first contention were 
cases where ears I>eing o|*>rated unlawfully were injured by reason 
of defects in the highway and the municipality was held not liable.
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An examination of these eases shews that the devisions go upon 
the ground that the municipality was not liable l>ecause it owed 
no duty to keep its road in repair except to persons lawfully using 
the road. That principle has no application here.

The Motor Vehicle Act imposes a pecuniary penalty on Jardin» 
for operating his car without complying with the Act but tin- 
statute does not give the Court power to add to that the loss or 
destruction of his car by the w rongful act of a third person against 
whom he has committed no offence. The negligence of tla- 
defendant is in no way excused by the failure of Jardine to comply 
with the law regarding nufcnber plates; the want of these number 
plates did not contribute to the accident in the slightest degree; 
the accident happened not because Jardine’s car was on the 
highway without the number plates, but because it was on tin- 
high way at all, and as has t>een said, “It is im]K)ssible to pereeiu 
how a wrongdoer in one thing can protect himself against redrew 
because his injury fell upon one w ho was a wrongdoer in anothei

Bigelow oil Torts, p. 182, says: "Wrongful acts or omissions 
cannot Ih* set off against each other so as to make the one an 
excuse for the other unless they stand respectively in the situation 
of true causes to the damage.”

The w hole matter is fully discussed in a recent case in < Intario.
(iniijn// \. Caspar (IS®), SI D.L.R. 456, 46 O.L.R. 165, and I 
agree fully with and adopt the reasoning of Riddell, J.. and of 
Middleton, J., in that case.

It is only necessary to add that even if Jardine was precluded 
from recovery, it would not solve the defendant’s difficulty. The 
House of Lords in the Bernina case (1888),* 13 App. ( a< 1. 

effectually disposed of 7'horogood v. Bryan (1849), 8 C.B. 1I V 
137 K.R. 452, and the doctrine of identification of a passenger with 
the negligence of the driver in such a case.

The appeal should lie dismissed with costs.
Appeal dismissed.
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FRANK v. ROWLANDSON.
Ontario Supreme Court, Appellate Division, Afulock, C.J.Kx., Riddell and 

Masten, JJ., and Ferguson, J.A. December SO, 19S0.
1. Cobib (§ 1—2d)—Scale of taxation—Action brought in County

Court—Counterclaim within jurisdiction of Division Court- - 
Dismissal of both claim and counterclaim—Costs of countf.r-

Wherv a defendant succeeds in his counterclaim he should have his 
costs on the scale of the Court in which the action is brought even though 
his recovery is within the jurisdiction of an inferior Court.

|Foster v. Viegel (1889), 13 P.R. (Ont.), 133, applied and followed.]
2. Courts (§ II A—ISO)—Division—Jurisdiction.

When the pleadings make it fairly clear that the title to land is in 
(piestion the Division Court has no jurisdiction.

Appeal by the defendant from the order of a District Court 
Judge in Chambers, dismissing the defendant’s appeal from the 
taxation by the District Court Clerk of the plaintiff’s costs.

The action was brought in the District Court; the defendant 
delivered a statement of defence and counterclaim. By the judg­
ment of the County Court, both action and counterclaim were 
dismissed with costs. On taxing the costs of the counterclaim, the 
Clerk allowed full costs on the scale applicable to County and 
District Courts to the plaintiff, who was the sole defendant by 
counterclaim. The defendant (plaintiff by counterclaim) appealed 
to the District Court Judge, on the ground that these costs should 
be on the Division Court scale ; but the Judge affirmed the ruling 
of the Clerk ; and this appeal was then brought.

J. M. Ferguson, for appellant.
J. M. Bullen, for respondent.
The judgment of the Court was delivered by 
Riddell, J.:—This action was brought in the District Court of 

the District of Temiskaming; a defence was put in and a counter­
claim was also set up. Both claim and counterclaim were dis­
missed with costs. On taxing costs of the counterclaim, the taxing 
officer allowed full costs on the District or County Court scale to 
the defendant by counterclaim—the plaintiff by counterclaim 
appealed to the District Court Judge, who affirmed the ruling, and 
the plaintiff by counterclaim now appeals.

There are two grounds for the appeal : (1) that the scale of 
costs should be as though the counterclaim were a separate action 
brought in a Division Court; (2) that the costs taxable on the 
counterclaim should not be the full costs but only the amount by 
which the costs are increased by the counterclaim.
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Mr. Bullen raised a preliminary objection that the Court had 
no jurisdiction to hear the appeal : the argument proceeded subject 
to this objection.

(1) For the first contention, were the counterclaim within the 
jurisdiction of a Division Court, much support could l>e found in 
Amonv. Bobbett (1880), 22 Q.B.D. 543, where it was held that tin- 
claim and counterclaim are for the purposes of taxation to be 
considered separate actions; but our Court of Appeal, about the 
same time, held in Foster v. Viegel (1889), 13 P.H. (Ont.) 133, that 
where a defendant succeeds in his counterclaim he should (in tin- 
absence of a special order) have his costs on the scale of the ('oui t in 
which the action is brought, even though his recovery be within 
the jurisdiction of an inferior Court. The defendant is not obliged in 
set up a counterclaim at all, he is not forced into the higher Court 
to assert his claim, and it is for his own purposes that he does so. 
I think it would be unjust that a defendant should be allowed to 
set up such a counterclaim, with the result that if he won he would 
have costs on the higher scale, but if he lost he would have to pay 
on the lower scale only.

Moreover, the pleadings make it fairly clear that the title to 
land was in question, which would oust the jurisdiction of a 
Division Court.

I am of opinion that the ruling on this point was right.
(2) Mr. Bullen frankly admitted that the second contention 

was well-founded : the authorities are clear that, where claim and 
counterclaim are both dismissed with costs, the costs payable in 
respect of the counterclaim are only the amount by which tin- 
costs have been increased by the counterclaim : Saner v. Biltou, 
(1879), 11 Ch. D. 416: Mason v. Brentini (1880), 15 Ch. D. 287: 
Atlas Metal Co. v. Miller, [1898] 2 Q.B. 500; James v. Jack*» . 
[1910] 2 Ch. 92, and other cases : White Stringer and King, Annual 
Practice (1921), p. 322 (notes) ; Chitty, Yearly Practice (1920 . 
p. 308; Holmested’s Judicature Act, 4th ed., p. 262.

If, therefore, we have jurisdiction to entertain the appeal, it 
should succeed on this point: if not, the District Court has tin- 
same right to make mistakes as we have.

The question of jurisdiction depends u|>on the County < ourts 
Act, R.S.O. 1914, ch. 59: that Act by sec. 40 (1) gives an app-al 
to a Divisional Court in County Court cases:—
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“(a) Ever}- decision of a Judge under any of the powers con- ° _
ferred upon him by any Rules of Court or by any statute, unless •< <’
provision is therein made to the contrary ; Thank

“(b) Even’ decision or order made bv a Judge1 in Chambers 5
. , RoWI.AND-

under the provisions of the law relating to interpleader proceed- son. 

ings, the examination of debtors, attachment of debts and pro- rÛÜwT.j. 
t ( (-dings against garnishees ;

“(c) Every decision or order in any cause or matter disposing 
of any right or claim ; and from

“(d) Any decision or order of a Judge, whether pronounced or 
made at the trial, or on appeal from taxation or otherwise, which
has the effect of depriving the plaintiff of County Court Costs on 
the ground that his action is of the proix»r com]X‘tenee of the 
Division Court, or of entitling him to County Court Costs on the 
ground that the action is not of the proper competence of the 
Division Court.

“(2) This section shall not apply to an order or decision which 
is not final in its nature, but is merely interlocutory or where 
jurisdiction is given to the Judge as persona designata.”

Did para, (a) stand alone, or even did it stand with para, (c) 
and no other, it might well be that it would give the right to apjæal 
in respect of the quantum of costs. But para, (d) must also be 
considered. Gibson v. Hmecs (1911), 24 O.L.R. 543, shews that 
para, (a) is controlled in its universality by the other paragraphs— 
and, while that decision is not binding ujxm us, I think that it is 
sound and should be followed. In Weaver v. Sawyer (1889), 10 
A.R. (Ont.) 422,much the same point came up,and it was held that 
the general right of ap]x*al was limited by a special provision, and 
that the special provision was to govern. Paragraph (d) gives a 
right to appeal in questions of costs, but that right is limited to 
the case of an “ap]x»al from taxation or otherwise, which has the 
effect of depriving the plaintiff of County Court costs,” etc.—not 
the present case.

1 am of opinion that the generality of paras. («) and (c) is 
restricted by the provisions of para, (d) ; and that the appeal cannot 
be entertained.

The appeal should, therefore, be dismissed. As to costs, the 
appellant fails, and I can see no good reason for depriving the 
respondent of costs. Appeal dismissed.
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N. 8. ALLEN t. WAMBOLT.

s. c. A’ot’O Scotia Supreme Court, RwteU, ./., Ritchie, E,J.t and Chin holm, .1 
December 18, 1920.

Ejectment (§ III—30)—Deed from sheriff pursuant t<« Judgment- 
Application FOB writ or possession—Claim to title otherwise
THAN THROUGH JUDGMENT DEBTOR—JURISDICTION OF JUDGE ON 
SUMMARY APPLICATION.

A Judge has no jurisdiction on summary application in Chamber- 
to issue a writ of iiossession under secs. 17, 18 ana 19 of the Sale of Land 
under Execution Act, R.8.N.S., 1900. eh. 170, where the title of tin- 
parties sought to lie ejected is not derived from the judgment debtor, or 
where there is a bo mi fide question of title not so derived.

Statement. Appeal by defendants from the judgment of Longley, J.. 
given on the hearing of an application by plaintiff and judgment 
creditor for an order for possession of certain land at Indian 
Harbour in the county of Halifax. Reversed.

The grounds of apfieal are fully stated in the judgment of tin 
Court as delivered by Ritchie, K.J.

./../. Power, K.( and James Terrell, K.C., for apt>ellants. 
Ingram Oakes, for respondent.
The judgment of the Court was delivered by

Ritchie, K.J. Ritchie, EJ.:—On May 19, 188."», the recovered
judgment in this action against the above named defendants. 
From time to time this judgment has been kept in force and is 
therefore not affected by the lapse of time. The right. title and 
interest of the defendants in three lots of land was sold under 
execution issued on the judgment and bid in by the plaintiff who 
obtained a deed from the sheriff pursuant to the statute in that 
behalf. Application was made to my brother Longley at Chambers 
for a writ of" possession. This procedure was taken under the 
R.S.N.S. 1900, eh. 170 (Sale of Land under Execution.] Portions 
17, 18 and 19 are the relevant sections. They are as follows:

17. Any person who has obtained from the sheriff a deed of land sold 
under execution, may apply to a Judge of the Court out of which the,execution 
issued for a summons calling upon the judgment debtor, and upon every person 
in possession of such land, or any jiortion thereof, deriving title by, through, 
or under the judgment debtor, subsequently to the registry of the judgment, 
to shew cause why a writ of |Nissession should not issue to put the purchasi r 
in possession.

18 (1). The summons shall be served on the judgment debtor, and on 
any such person in possession.

19. V|M>n the return of the summons the Judge may receive evidence 
cither viva voce or by affidavit, and if he is of opinion that the purchaser is 
entitled to the isissession of the land, as against the persons named in the

D4C
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summon*, and that such persona are withholding the possession of the land. N^S.
he shall make an order direeting a writ of possession to issue out of such ^ (
Court. and may in such order direct that such writ shall lie issued only after 
a certain number of days, to he fixed by him. Allen

When the summons came on to Ik* heard objection was made Wawholt 
that title could not lie tried in this summary way at Chambers. ~~, 
It is quite clear that this summary method of procedure could only 
U* invoked against the judgment debtors and iiersons in iKissesaion 
deriving title through or under them subsequently to the registry 
of the judgment. As to this there is no room for doubt or ques­
tion: the words of the statute are clear and explicit: “Upon the 
return of the summons the Judge may receive evidence either 
vim » «off or by affidavit.” He elected to receive evidence viva voce.
The point made by Mr. Power, K.(\, for Charles H. Wamholt 
and by Mr. Terrell, K.C., for Rose and Arthur Wamlsilt, persons 
sought to be ejected by the writ of possession, is that their clients 
have title not derived from the judgment debtors, or at all events 
that there is a bond fide question of title not so derived. Mr.
Power's client claims under a paper title and Mr. Terrell’s clients 
claim a possessory title. Having reached the conclusion that the 
lights of these parties cannot be disjiosed of in this summary 
method it would be improper for me to express any opinion as to 
the validity of their respective titles. The question as to their 
title can only projierly be decided in an action of ejectment and 
I must leave the question entirely ojien.

It is. however, clear that they have g<H>d colour of title not 
derived from the nt debtors. When this apiM*ared 1 think
with respect the Judge should have refused the order for jKissession.
In order to succeed as against ( liarles H. Wamholt it was necessary 
among other things for Mr. Oakes for the plaintiff to contend that 
a deed should Ik* set aside as fraudulent under the Statute of 
Elizabeth. The deed in question did not come from the judgment 
debtors. To try out under a Charnier summons whether a deed 
is void under the Statute of Elizabeth is new practice to me and 
1 venture to think that there is no such practice and that it should 
not in my opinion be established by a decision of this Court.

Mr. Terrell, K.C., for his clients took the |>osition that the> 
had been in possession of one of the lots for 18 years quite irrespec- 
tive of the judgment debtors and that to eject them the plaintiff 
must shew title in the ordinary way, namely, in an action of 
ejectment. This point, in my opinion, is well taken.

A/A
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It is, of course, very desirable that the Court should if possible 
now dispose of the matters in dispute, namely, decide as to tin- 
title to the lands and thus prevent further litigation, ami n is ;t 
matter of regret that I cannot now decide as to the title ami so 
avoid further litigation; hut to do so would he (in the light of tin- 
facts), to disregard the statute. It goes without saying that 
this I cannot do. Before a Judge can adopt this summary pro­
cedure and turn parties out of jiossession of land he must see that 
the case is within the terms of sec. 17 which 1 have quoted, because 
unless this is so he is without jurisdiction to make the order for 
the writ of possession. At common law if a n an is wrongfully 
in possession of lands the only way to get him out is by an action 
of ejectment. The sole purpose of this summary procedure is to 
get the judgment debtor or persons deriving title from him out of 
possession after a sale of lands under execution, and it is not tin 
policy or intention of the statute to turn out people hi this summary 
way who have a bond fide claim to an independent title, whether 
that title turns out to be good or bad. The words of the statute, 
as well as its clear policy, object and intention, are against any 
such construction.

The apfieal. in my opinion, should In* allowed with costs of 
the aptMNil and at ('handlers. Ap^teal allou'ed.

N s BERLINER GRAMOPHONE Co. Ltd. v. PHINNEY and Co. Ltd.
"77 Aova Scotia Supreme Court, Harris, C.J., Ituxxcll, Lonyley, ChishiAm ami 
‘ Mdlish, JJ. February 12, 1921.

Contracts (fc Y C—407)—To supply goods to dealer—Dealer prohibited
PROM BUYING OTHER MAKE—FAILURE TO SUPPLY GOODS—IMPLIED 

condition—Repudiation—Injunction.
If in a contract for the sale and purchase of goods between a manu­

facturer and a dealer, there is a condition which prohibits the dealer 
from purchasing any other make of goods during the continuance of tin- 
contract, there is an implied condition that the manufacturer will supply 
the dealer promptly when requested with sufficient goods to supply bis 
trade and failure to do so justifies the dealer in treating the contract as 
repudiated.

\Fletcher v. Montgomery (1863), 33 Beav. 22, 55 E.R. 274; Courayi it 
Co. v. Carpenter l 1909), 7ft L.J. (Ch.) 184; Telegraph, etc. v. Mcljean (1873), 
L.R. 8 Ch. 658; Mersey Steel, etc., Co. v. Saylor (1884), 9 App. Cas 
434, followed; Freeth v. liurr (1874), L.R. 9 C.P. 213, distinguished

Statement. Appeal from the judgment of Ritchie, K.J., granting an 
injunction to restrain the defendant company from dealing in 
certain goods other than those of the plaintiff in alleged violation
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of an agreement in writing entered into between plaintiff and 
defendant.

J. McG. Stewart, for appellant; S. Jenks, K.(\, for respondent.
Harris, C.J.:—The defendants carry on business in Halifax, 

N.S., as dealers in musical instruments, music, etc., and plaintiffs’ 
general sales manager states that defendants are one of the largest 
dealers in Eastern Canada, and they have a number of branches 
in different parts of the Province, and sell yearly about 1,000 
gramophones and talking machines. The plaintiffs carry on 
business in Montreal and sell Victor Talking Machines, Berliner 
Gramophones, records, horns and accessories.

On March 4, 1918, a contract for 5 years was entered into 
between the parties by which the defendants agreed among other 
things as follows:

In consideration of the right to purchase Victor Talking Machines, 
Berliner Gramophones, parts thereof, records, sound boxes and miscellaneous 
supplies from the Berliner Gramophone Co., Ltd., or their authorised dis­
tributors at the regular dealers’ discount provided in the foregoing agreement 
for the purpose of vending in the Dominion of Canada only. We hereby 
accept all the terms and conditions provided in the foregoing and covenant 
ami agree to faithfully perform all of said conditions and terms, to carry in 
stock a representative line and purchase during the year a sufficient amount 
of Berliner and Victor goods to warrant the continuance of the dealers' discount 
and to observe the said list prices, discounts and ternis as well as other prices 
and terms that may be established from time to time by the Berliner Gramo­
phone Co., Ltd., upon such patterns, sizes or styles of their wares as may lie 
introduced or marketed by them, and to conform to and adhere strictly to 
and be governed by the same; the right of the Berliner Gramophone Co., Ltd., 
at any and all times to establish or change such new prices on all goods manu­
factured or sold by them in the hands of dealers or distributors, as well as on 
those hereafter to be manufactured or sold by it being hereby admitted.

We also consent and agree that any breach or breaches of the foregoing 
conditions shall constitute an infringement or infringements of the patents 
owned by the Berliner Gramophone Co., Ltd., and herein above referred to.

It is distinctly understood that this agreement grants no exclusive agency 
or territory to the undersigned, and that violation of any of the conditions or 
terms mentioned in the foregoing clauses will justify the Berliner Gramophone 
Co., Ltd., among other things to at once cut off the supply of goods and place 
the undersigned upon the suspended list.

In consideration of the dealer whose name is signed to the attached con­
tract ordering its products to the value of 81,(XX) at cost prices, to be forwarded 
in one shipment, the Berliner Gramophone Co., Ltd., agrees to allow as a 
special discount the special class “A” prices as established by that company 
from time to time, and which special class “A" prices as at present arc listed 
below, hut are subject to change at any time without notice.

39—57 d.l.R.
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In addition the dealer agrees at all times to earn,- in stock a représentât ive 
line and purchase during each year a sufficient quantity of Berliner Co.'s 
merchandise to warrant the continuance of the special discount, and tIn- 
Berliner Gramophone Co., Ltd., shall he the sole judge as to whether or not 
these conditions are complied with.

The dealer further agrees to handle exclusively as far as concerns disc 
talking machines and disc records the products of the Berliner Gramophone 
Co., Ltd., for a period of 5 years from the date of this contract.

If at any time during the continuance of this contract the dealer violates 
any of its terms, cither by handling disc talking machines or disc records not 
marketed by the Berliner Gramophone Co., Ltd., or otherwise, unless with the 
written i>crmission of that company, evidenced by the signature of one of its 
officers the dealer shall at once become liable for and shall pay to the said 
company the difference betw’een said class “A” prices of all goods purchased 
by the dealer during the term of this contract and the class “D” prices of the 
said company for similar goods in force at the time or times of such purchase 
or purchases.

The defendants gave the plaintiffs notice on February 21, 
1919, terminating the contract, alleging as a ground therefor 
the fact that plaintiffs had failed to fill their orders and keep them 
supplied with machines for sale.

The plaintiffs thereupon commenced an action for damages 
for breach of contract and claiming an injunction to restrain 
defendants from handling until March 3, 1923, disc talking 
machines or disc records other than the products of the plaintifs.

On the trial the plaintiffs abandoned their claim for damages 
and asked only for an injunction, which the trial Judge granted, 
and there is an appeal.

It was admitted by plaintiffs’ counsel on the argument that 
while the contract does not expressly require plaintiffs to furnish 
machines to the defendants, yet it is an implied term of the contract 
that plaintiffs should keep the defendants supplied for their trade.

That such a term is implied is, I think, clear on the authorities: 
Fletcher v. Montgomery (18fi3), 33 Bear. 22, 55 E.R. 274; Courage 
tfc Co. v. Carpenter (1909), 79 L.J. (Ch.) 184; Telegraph Despatch 
and Intelligence Co. v. McLean (1873), L.R. 8 Ch. 058.

Considering the magnitude of the defendants’ business and the 
fact that by the contract they were prevented from selling any 
other disc talking machines and disc records than those purchased 
from plaintiffs, the failure to supply defendants promptly with 
goods went to the very root and foundation of the contract and 
justified the refusal of the defendants to be bound. If the defend­
ants' sole business had l>een that of selling these talking machines
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and records they would. I suppose, have been obliged to close 
their business because plaintiffs could not supply the goods and 
defendants were prohibited by the contract from dealing in 
other machines and records.

It does not appear just what portion of their total business 
was the selling of talking machines and records but it apparently 
was a very important part of the total, and according to the 
evidence of Phinney, at the end of the year 1918 they had only 
a few machines on hand—“no stock at all from a business stand­
point;” in other words, this large part of their business was practi­
cally at a standstill.

Ixird Blackburn, in Mersey Steel and Iron Co. v. Saylor ( 1884), 
9 App. Cas. 434 at pp. 443-444, says:

The rule of law, us I always understood it, is that where there is a contract 
in which there are two parties, each side having to do something, it is so laid 
down in the notes to Pordage v. Cole, 1 Win. Saund. 548, (cd. 1871) (see 85 E.R. 
449], if you see that the failure to |>erform one part of it goes to the root of the 
contract, goes to the foundation of the whole, it is a good defence to say: 
“I am not going on to perform my part of it when that which is the root of 
the whole and the substantial consideration for my iierfornmncc is defeated 
by your misconduct."

That principle, I think, applies here and the cast1 at Bar is by 
reason of the special terms of the contract to which I have referred 
clearly distinguishable from Freeth v. liurr (1874), L.R. 9 C.P. 
213, referred to in the decision of the trial Judge.

In 25 Hals., in note (M), p. 220, the rule is thus stated: “A 
failure to perform a vital part of the contract necessarily amounts 
to an implied repudiation.”

I think it was a vital part of this contract that the plaintiffs 
should fill thti defendants’ orders so as to enable them to carry on 
their business without interruption. They could not carry on 
business without a stock of machines and the plaintiffs had Ixmnd 
them down by the contract so that they could not purchase else­
where and under the circumstances disclosed by the evidence 
the defendants were, I think, justified in repudiating the contract 
and refusing to Ik? further hound by its terms.

Plaintiffs’ counsel argued that he was entitled to succeed on 
the facts and that the agreement contemplated there would be 
delay in shipping machines and that the evidence shewed no 
sufficient ground for repudiation. A careful perusal of the evi­
dence shews that there was great delay in making shipments.

599

Berliner

phone

Phinney



(MW Dominion Law Hworth. [57 D.L.R.

V__ Phinney’e evidence as to his interview with plaintiffs' traveller
N. C. (Clarke), in October (the usual time for taking orders for Christmas

Berliner stock), is as follows:
Gramo- Mr. Clarke was there the latter part of October, the usual time he would

be there to get the Christmas order under ordinary circumstances. 1 u.-h<il 
hint what the chances were for stork for Christmas. His answer to me was.

turn men ti ucn uotcuci taivro viniftCB Jfiacc ami vailh till

defendants in November and again in December. Phinnc-y 
testifies as to these two interviews with him:

Q. What occurred between you and Hodgkins? In relation to your 
business with the company? A. The matter of stock came up again; 1 i;sked 
fo information and received the same reply as from Clarke, nothing available; 
he also was there in connection with record orders. Q. What if anything did 
lie say as to the reason they were unable to supply these machines? A. 
Didn’t have them. Q. Why? A. Could not get them from their people in 
the States. Q. What assurance did he give you? A. He told me practically 
the same as Clarke that at the New Year goods would probably he available; 
in fact he gave me the impression they would be. I cannot say exactly what 
he said, but I gathered that from the conversation. Q. When did you next 
see H<dgkins? A. I remember he was here on December 6th; there is a letter 
—some correspondence on the files in reference to that ; he was here some little 
time but I cannot say how long; I judge ten days or longer. Q. Take up the: 
matter of the company supplying goods to you with him? A. Yes, practically 
the same conversation as before; it was getting into Christmas trade and we 
were getting pretty wrathy; machines were getting low in styles and it is a 
difficult, thing to go to a new company and ask them for instruments for 
Christinas trade and I wanted to know if there was some way possible we could 
get some machines to help out styles that were likely to run short. Q. You 
were unable to get any from him? Other than 4’s and 6’s? A. Yes.

And Clarke returns and visits defendants in Febiuary, 1010. 
and defendants are told that it would probably be four, five or 
six months before they could hope for anything. This is Fhinney’s 
evidence as to the February interview with Clarke:

Q. In November and December when these conversations took place? 
A. We had a fairly good stock; speaking of numbers I don’t know the respect­
ive styles; but early in December the styles were beginning to run short : we 
might have a number of 4’s and 6’s but there would be special styles; no R’s 
at all; 9 short ; 10 short and we had a few ll’s; and short on 14 and 16; I could 
not say the exact numbers. Q. You were short of all styles except 4 s and 6’s. 
A. We had a fairly good quantity at first December; our December trade 
would not run into that style at all. Q. Remember Clarke returning again 
in February? A. Yes, he was here on the 14th; I remember that ; I remember 
he was here a few days, because his wife was with him and they were stay­
ing at Birchdale and afterwards moved to a hotel in town, and a few days

Phinnby

Barrie, C.J.
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elapsed at that time. Our policy in our business is to run special sales along 
the first of the year, and in running these special sales we must have stock, 
Itecause we sell a big quantity of instruments, and following the sales there is 
als > a demand because of the extra advertising creating that demand; ami 
we were getting our advertising ready for the sale and I was very anxious for 
stock and I had to have it; there was no alternative. 1 got after Mr. Clarke 
very hard at that time; I don't know if Mr. Clarke told me, or who I got the 
information from, but in some way, the Berliner people in Montreal had a 
certain amount of goods, and I asked Mr. Clarke if this was so, for their own 
stores in Montreal. He told me they had a little stuff coming through hut 
nothing they could give any dealer. 1 said what are t he prospects for machines 
in future, we have been assured for the first of the'year. He said it would 
probably be 4, 5 or 6 months before we could hope for anything. Q. Had 
your concern been able to get Victrolas at the time you speak of, in November, 
I>ecember and February, were you prepared to purchase? A. Yes. Q. Would 
they be substantial purchases? A. Yes. Q. How many do you think you 
would probably have sold? A. I could only make an estimate; the order 
would run from 125,000 to $40,(KM) at that time. Q. How much was the original 
order when you entered into the contract? A. 1 think it was around 800,(MM). 
Q. About 140 instruments? A. I forget about that. Q. 1 understand the 
reason you did not order on any of these occasions was because Clarke or 
Hodgkins said it was useless to order? A. It was no use to order, we could 
not get the stuff; that is the only reason we did not order.

None of the evidence I have quoted is contradicted. The 
defendants say Christmas was their best season and they could 
get no new stock except of sizes not suitable for that trade. Then 
they wanted to put on a special sale in February, 1919, and could 
get only a small portion of the number of machines ordered and 
very little satisfaction as to when the balance would be available. 
The fact that they did not repudiate the contract earlier was no 
doubt because of the hopes held out in plaintiffs’ letters that 
the goods would be forthcoming shortly. Counsel contended that 
the whole matter must be judged by what took place in February, 
1919; and the argument was that the question as to whether 
defendants were justified in repudiating must depend upon the 
last orders given and not filled and it was said that these orders 
were for immediate shipment, which could not be demanded under 
the contract. It is, I think, clear, that the whole conduct of 
the plaintiffs must be looked at, and not merely their reply to 
the last order. That order was only for a few instruments equiva­
lent to the average sales of one week. Defendants had the right 
to judge of what was likely to lx* the future conduct of the plaintiffs 
in the light of their past dealings, and they had done nothing to 
estop themselves from setting up the delays of the past. It is

N. S.

8. C. 

Berliner

Co. Ltd. 

Phinney 

Co. Ltd.

Harri». C.J.



602 Dominion Law Reports. [57 D.L.R.

N. 8.

8. C.
Berlo s

Phinney

Co. Ltd.

Runell. I.

often “the last straw” which causes troulile. 1 think, considering 
the nature of the contract, that the conclusion is inevitable that 
the defendants were justified in repudiating.

1 would allow the appeal and dismiss the action with costs
Ressell, —The so-called contract in this case seems to me 

to be a mere license to sell such and so many of the plaintiffs' 
gramophones, discs, etc., as the plaintiff company will supply 
under a number of stringent regulations and prohibitions. Theie 
is no obligation that 1 ran find on the part of the plaintiff company 
to supply any defined quantity of goods or to accede to any 
orders for go:>ds to be given from time to time by the defendants. 
Even if such were the nature of the agreement it would. 1 think, 
amount only to an outstanding offer to be converted into a con­
tract each time an order was given for the supply of the goods 
so ordered. That seems to me to be Mr. Leake's view of such a 
transaction. But here there is not even such an undertaking on 
the part of the plaintiff company. There is, 1 think, such a want 
of mutuality as would, before the Judicature Act, have prevented 
an equity Court from exercising its jurisdiction.

I have very great doubt whether an equity Court could restrain 
the defendant even if the condition of mutuality were present in 
the agreement. The more recent cases on this point, tending to 
overrule the leading case of Lumley\. Wagner (1852), 1 DeG.M. 
& G. 604, 42 E.R. 687, seem to shew that if the Court cannot 
conveniently decree specific performance or would not for some 
good reason decree specific performance, it will not by the round­
about process of injunction restrain the defendant and thus induce 
him to perform his part of the agreement. I greatly doubt 
whether a decree for specific performance would have been made 
in this case even if plaintiff company had bound itself to supply 
goods ordered from time to time. In the present case that question 
does not arise and it may be argued that the issue of the injunction 
would result in the complete performance of the contract between 
the parties on both sides. Perhaps it would, but if so, that is 
liecause the plaintiff did not contract for anything, which brings 
us back to the objection of want of mutuality.

There is a further question whether a restraining order will 
be granted in a case where there is no express negative stipulation 
but only a negative stipulation implied from the terms of the
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affirmative provision of the agreement. Here, it may lie said the 
defendants have not agreed that they will not handle the defined 
classes of goods of any other company than the plaintiffs. They 
have only agreed that they will handle exclusively the plaintiffs’ 
goods of the classes defined. This distinction is so artificial and 
absurd that it shocks the normal intellect, hut it has nevertheless 
been made the ground of the decision in some of the cases on the 
subject.

On the whole 1 cannot think that the issue of the injunction 
in this case is cither just or convenient. In the words of Romer, J., 
in Ehrman v. Bartholomew, [1898] 1 Ch. 671, at p. 674, “In my 
opinion such a stipulation,” as that imposed upon the defendant, 
“is unreasonable and ought not to be enforced by the Court.”

The appeal should, I think, be allowed and the plaintiff’s claim 
for injunction dismissed.

Longley, Chisholm and Mellish, JJ.,concur with Harris, C.J.
Appeal allowed.

N. 8.

8. C. 

Berliner

Phinney
and

RumtII, J.

Chisholm, j. 
Mollinh, J.

ARCHIBALD ▼. COOK. CAN.

Supreme Court of Canada, Davies, C.J., Idington, Duff, Brodeur and 8. C. 
Mignault,JJ. February 1, 1921.

Architects (5 I—5)—Privilege for drawing plans and superintending
CONSTRUCTION OF BUILDING—ABANDONMENT OF CONSTRUCTION—
Dismissal of architect—.Sale of property—Registration of 
PRIVILEGE—Loss OF RIGHT.

The 30 days’ delay granted by art. 2013b of the Quebec Civil Code 
for the registration of an architect’s privilege applies only to a case in 
which the work has been complet -xl. If the building operations are not 
completed but abandoned before unpletion there is no delay fixed for 
registration of the privilege, and 'f he owner makes a sale of the property 
to a third party who registers his deed of sale before the architect registers 
hisprivilege, the architect’s claim cannot be asserted against the property.

[Review of legislation. Cook v. Archibald (1919), 57 D.L.R. 256, 29 
Que. K.B. 364, affirmed.]

Appeal by plaintiff from the judgment of the Quebec Court of 
King’s Bench, appeal side (1919), 57 D.L.R. 256, 29 Que. K.B.
364, reversing the judgment of the Superior Court and holding 
that the plaintiff s privilege for drawing plans and superintending 
the construction of a building could not be asserted as against 
a purchaser. Affirmed.

Aimé Geoffrion, K.C., and L. P. Crepeau, K.C., for appellant.
J. H\ Cook, K.C., and F. J. Laverty, K.C., for respondent.
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CAN. Davies, C.J.:—I am to ilismiss this appeal with costs and con­
8. C. cur in the reasons for judgment statisl by Mignault, J.

Archibald Idington, J.:—I think this appeal should be dismissed with

Cook. costs.

Duff, J.
Durr, J.:—I concur in dismissing this appeal for the reasons 

given by Brodeur, J.
Mignault, J. Mignault, J.:—This is an action by the appellant to have it 

declared that he has, as architect, a privilege for $7,851 affecting 
subdivision 7 of lot No. 1339 and lot No. 1340 of St. Antoine Ward 
in the city of Montreal txdonging to the respondent.

One James H. Maher had purchased these lots from the re­
spondent in October, 1912, for $110,(KM) of which $20,(MM) was 
paid in cash and the balance $1M),(MM), was secured in the respond­
ent's favour by a vendor's privilege and was jxiyable by instal­
ments. Immediately after the purchase, Maher instructed the 
appellant's firm, Saxe and Archibald, in whose rights the ap|xl- 
lant now is, to prepare plans and specifications for a ten-story 
building on this property. Tenders were then called for and that 
one of Deakin for $192,500 was accepted by Maher and a contract 
made between him and Deakin for the construction of the building, 
stipulating that it should be completed in September, 1913. The 
work was commenced and continued until May, 1913, when Maher 
became financially embarrassed and the work was stopped. On 
July 31, 1913, a contract was made between Deakin and Maher, 
which had been drafted by the appellant, whereby it was agreed 
that the building operations would lx* postponed until March 1. 
1914; that the value of the building as it stood was $33,550 on 
which $25,(MM) had been paid, leaving a balance of $8,550; that there 
was a balance of $9,135 due the contractor for which Maher gave 
his note; that the contractor would proceed with the work 
on March 1, 1914, on receiving 20 days' previous notice, provided 
he was guaranteed that the necessary financial arrangements to 
complete the work had been made ; and that should the construction 
not be proceeded with by March 1, 1914, the contractor would 
then be entitled to claim the balance due him to date.

No notice to continue the work on March 1, 1914, was given 
by Maher to Deakin, nor were the necessary financial arrangements 
made. No work was done save what was necessary to protect the 
part already built, which was nothing more than the foundations 
and reached the level of the sidewalk.
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On September 1,1910, Maher, being unable to pay the respond­
ent the balance due on the purchase price of the property, recon­
veyed it to the latter, represented by his brother, .1. W. Cook, K.C. 
in consideration of the balance he owed him, $90,000 for which the 
respondent gave him a discharge. This deed of sale was registered 
on September 2, 1910.

On September 14, 1910, the appellant addressed a notice to 
the Registrar of Montreal West and to Maher, stating that he 
elaimed $7,851, and demanding that his claim be registered against 
the property. This notice was registered on December 10, 1910. 
On March 31, 1917, the ap|>ellant also addressed a notice to the 
Registrar as well as to Maher and the respondent, claiming 
$7,851 for his services as architect “in the construction of a build­
ing now being erected on said lots'* and required that it l>e registered 
against this property. This notice was registered on April 13, 
1917.

It may be observed that although the appellant stated that the 
building was then being erected, the work had been stopped since 
May, 1913, except what was done for the protection of the work 
from the weather, and the idea of any further construction had 
evidently been abandoned. It should l>e added that in November,
1916, the respondent leased the property to one Chadborn, who 
erected a garage on it some time between December, 1916, and May
1917.

The Superior Court dismissed the respondent's plea and gave 
judgment for the appellant on two grounds: 1. That the rati­
fication by the respondent of the acceptance of Maher's reconvey­
ance by Mr. J. W. Cook was insufficient: 2. That the appellant's 
privilege had been registered in due time.

The Court of King's Bench reversed this judgment (1919), 
57 D.L.R. 256, 29 Que. K.B. 364, rejecting, and I think rightly, 
the first and somewhat technical ground, to which I will not 
further refer, the more so as it was not urged !)ofore this Court, 
and as to the registration of the appellant's privilege, holding as 
follows, in the formal judgment, (translated): “Seeing that on 
March 1, 1914, Maher had not been able, by reason of his 
financial difficulties to continue the work which from that time 
was considered as ended; that Archibald, the architect, could not 
register his architect's lien, neither on December 16, 1916, nor in 
April, 1917, more than 30 days after the work was considered to 
be at an end.”
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In effect, and indeed in terms, this decision is that the appellant 
could not register his privilege more than 30 days après qw Its 
travaux étaient censés terminés (after the work was considered lo 
be at an end).

With respect, I am of opinion that no such term as 30 days 
after the work is deemed to have terminated or to have ceased is 
to be found in this frequently amended and somewhat unskilfully 
drafted legislation The case of work abandoned before coni]fic­
tion is clearly a casus omissus in these; articles, as is likewise tin- 
case of an architect or contractor dismissed during the course of the 
building operations.

It appears unnecessary to go into the history of this legislation, 
for we are only concerned with its pro])er construction as it existed 
at the time the appellant’s services were rendered. Articles 2013 
C.C. (Que.) (first para.), 2013a, 2013b, and the first para, of art. 
2103, were then as follows:—

2013. The laborer, workman, architect, builder and supplier of materials, 
have a right of preference over the vendor and the other creditors, on the 
immoveable but only upon the additional value given to the immoveable by 
the work done.

2013a. For the purposes of the privilege, the laborer, workman, architect 
and builder rank as follows: 1. The laborer; 2. The workman; 3. The 
architect; 4. The builder; 5. The supplier of materials.

2013b. The right of preference or privilege upon the immoveable exists, 
iis follows: Without registration of the claim, in favour of the debt due the 
laborer, workman and the builder, during the whole time they arc occupies! 
at the work or while such work lasts, as the case may be; and, with registra­
tion, provided it be registered within the thirty days following the date upon 
which the building has become ready for the purpose for which it is intended. 
But such right of preference or privilege shall exist only for one year from the 
date of the registration, unless a suit be taken in the interval, or unless a 
longer delay for payment has been stipulated in the contract.

2103. I. The privilege of the persons mentioned in article 2013 dates, 
in the cases mentioned in the first clause of article 2013b, only from the 
registration within the proper delay, at the registry office of the division in 
which is situated the immoveable affected by the inscription of a notice or 
memorial drawn up according to form A, with a deposition of the creditor, 
sworn to before a justice of the peace or a commissioner of the Superior Court, 
setting forth the nature and the amount of the claim and describing the 
immoveable so affected.

The Judges of the Court of King's Bench appear to have con­
sidered that through some inadvertence the first clause of the 
lirst paragraph of art. 2013b omitted any mention of the architect, 
ai, I that during the continuance of the work superintended by him
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the architect could claim a privilege without registration. I have 
been unable to so construe these articles, nor do I think that it is 
competent for the Court to supply an omission which appears to 
have been intentional. It was no doubt considered that inasmuch 
as the laborer, the workman and, to some extent, the builder have 
claims which become payable at fixed times as the work progresses, 
it would, especially in the case of the two first, tie inconvenient to 
require them to register a series of claims payable day by day or 
week by week for varying amounts. In the case of the architect 
there is no exemption from registration during the progress of 
the work and there is no provision allowing him to assert a privi­
lege, while the work progresses unless his claim has been registered.

A careful reading of art. 2013b shews that this difference was 
clearly intentional. “The right of preference or privilege upon the 
immoveable” which “exists” is obviously the “right of preference” 
mentioned by art. 2013, and is that in favour of the laborer, 
workman, architect, builder, and supplier of materials. Therefore 
the right of preference referred to in the first sentence of art. 2013b 
is the right of the five classes enumerated in art. 2013 and also in 
art. 2013a. Then art. 2013b states how this right “exists,” and 
it exists:—

(a) Without registration of the claim, in favour of the debt duo the 
laborer, workman and the builder, during the whole time they are occupied 
at the work or while such work lasts: and (b) with registration, provided “it,” 
that is to say the right mentioned in the first sentence of art. 2013b, registered 
within the 30 days, etc.

If it had been intended that the words “in favour of the debt 
due the laborer, workman and the builder” should apply to and 
govern the two clauses above indicated as ta) and (b) respectively, 
they would have been placed in the introductory clause immediately 
after the verb “exists.” Placed as they arc, their restrictive effect 
is confined to the phrase “without registration, etc.”, leaving the 
phrase “and with registration, etc.”, unrestricted and applicable 
to the entire subject of the verb “exists,” thus embracing in clause 
tb) the architect and the supplier of materials as well as the other 
three classes. No valid reason has been advanced for rejecting 
this plain grammatical construction. There is no accidental 
omission to supply. The architect is deliberately left out of the 
first clause and equally deliberately included in the second. The 
architect’s right of preference or privilege “exists,” “dates,” or

CAN.

8. C.

Archibald

Mignault.'J.



608 Dominion Law Reports. (57 D.L.R.

CAN.

8. C.

Archihald

Mignaull, J.

“takes effect” only from the date of registration, in view both of 
art. 2013b and of art. 2103; and also by virtue of the general rules 
applicable to the registration of real rights (arts. 2082,2083), unless 
it In1 expressly exempt from registration (arts. 2013b and 2081 , 
which it clearly is not.

It is true that art. 2013b grants a delay of 30 days for the 
registration of the architect’s privilege, but this is in cast* the work 
has been completed, for the starting point of this delay is the date 
when the building has become ready for the purpose for which it 
is intended. If the building operations are not completed, but, as 
in this case, abandoned in course of prosecution, there is no delay 
for registration, for then* is no date fixed by law from which this 
delay could be computed. It follows that, in such a ease, although 
the architect must register his claim, he is granted no delay for 
registration and his right of priority as to other registered claims 
can only count from the date of the registration of his own claim 
(art. 2083).

I may now cite art. 2013f for it leads to the consideration of the 
legal principle upon which the dismissal of the appellant's action 
could in my opinion lx* supported.

2013f. The sale to a third party by the proprietor of the immoveable or 
his agents, or the payment of the whole or a portion of the contract price, 
cannot in any way affect the claims of in-rsons who have a privilege under 
art. 2013, and who have complied with the requirements of articles 2013a, 
2013b, 2013c and 2013.

It follows that the sale of the immovable to a third party will 
be conclusive against the architect if the latter has not complied 
with the requirements of the articles here mentioned, and there­
fore, in a case like this where the work has been stopped and 
abandoned and the building has never become ready for the pur­
pose for which it is intended, if the property be sold to a third 
party who registers his deed of sale before the architect registers 
his privilege, the architect's claim cannot be asserted against the 
immovable.

Here when the appellant registered his claim the respondent 
was the registered owner of the property and in my opinion was 
then too late for the appellant to register his claim against the 
property. I may add that there is no suggestion of bad faith on 
the respondent's part, and the appellant must stand or fall on his 
strict compliance with the provisions I have cited.
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It is unnecessary to express any opinion upon the question c
whet tier the api>ellant eould have effectively registered his claim S. (\
either on December 16, 1916, or on April 13, 1917, had Maher Archibald 
remained the owner of the property ^

I make no reference to the amendments made to this legislation ----
by the statute 7 Geo. V. (Que.), eh. 52, because it came into force Ml*"aul,,J 
only in Dec. 22, 1916, at which date the respondent was the 
registered ow ner of the property, and any work done by the- appel­
lant had been finished long before its enactment.

For these reasons I would dismiss the appeal with costs.
Brodeur, J.:—The question before us in this case is whether Brodtur' 1 

an architect can claim his privilege under arts. 1695 and 2009 of 
the Civil Code against a third party purchasing the property and 
registering his title prior to the registration of the privilege.

The question is complicated by the fact that the construction 
for which the architect had prepared plans was discontinued by 
the former owner for lack of funds, and the building was not finished 
when the purchaser took possession.

The Superior Court held that the architect ranked ahead of the 
third party in possession. In appeal this judgment was reversed 
on the ground that the privilege had not been registered in time, 
that is to say, within the 30 days next following the end of the 
work, (57 D.L.R. 256, 29 Que. K.B. 364).

The workman's privilege has had an unfortunate history in 
the legislation of the last 30 years, particularly since what is 
customarily referred to as the Auge law, 57 Viet., 1894 (Que.), 
ch. 46. This law affected the conditions under w hich the privilege 
could be exercised rather than the existence of the privilege itself.

The architect's privilege has come down to us from a very old 
law. It is based on the equitable principle that those who give 
their time, work, care or material to make a thing, or repair or 
preserve it have a privilege for the additional value created by 
their labour. Domat, vol. 3, 1822 ed., p. 448. Pothier, 1844 cd., 
vol. 17, Des criées, No. 129.

In our Code, the codifiers have dealt with this privilege in 
art. 1695 under the title of Lease and Hire, in arts. 2009 and 2013 
under the title of Privileges and Hypothecs, and in 2103 under the 
title of Registration. (DcLorimier, Bibliothèque du Code Civil, 
vol. 17, pp. 384 and 404; vol. 18, pp. 235-236.)
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With the exception of art. 1695, all these articles have Iteen 
amended by the Auge law and subsequent legislation, that is to 
say, by the following statutes: 57 Viet., 1694 (Que.), eh. 46: 59 
Viet., 1895 (Que.), eh. 42; 4 Edw. VII., 1904 (Que.), eh. 43: 
7 Geo. V., 1916 (Que.), eh. 52.

Vnder the old French law the privilege existed without rcgisl ra­
tion, and the law was the same in Lower Canada until 1841. In 
that year the special council promulgated an order dealing with 
registration, providing that architects, builders, and other work­
men employed in the construction of a building must register theii 
privilege by preparing a statement of the condition of the premises 
liefore the work was begun and after it was completed. This last 
provision of the law was incorporated in art. 2013 of the Civil ( 'ode 
(DeLorimier, vol. 17, p. 404). This law, however, provided so 
complicated and expensive a procedure that only the contractor 
and the architect could take advantage of its provisions. It gave 
but small comfort to the poor workman and the day-laborer, whose 
wages were at that time very low, and who could not afford the 
luxury of hiring a lawyer to petition the Courts and have experts 
appointed to visit the premises. The Auge law, so styled from the 
name of its author, was passed in 1894 (57 Viet. (Que.), eh. 46) 
to assist the workman. It provided that the laltorer, the workman, 
the supplier of materials, and the builder were not obliged to 
furnish an expert’s report, anil that their privilege was effective 
without registration while the work went on, but subject to reg­
istration within the 30 days following the completion of the 
building or the end of the work.

The architect was not mentioned in this nomenclature. Arts. 
2009, 2013 and 2103 of the Civil Code (Que.), which specifically 
referred to him, were repealed and replaced by other articles which 
did not mention his name. Other arts. 2013a, 2013b, 2013c. 
2013d, and 2013e, indicated the procedure to lie followed to assure 
the existence of the privilege, and to determine its rank and the 
rights of the owner receiving notice of the privilege. On the other 
hand, art. 1695 was left untouched, reading as follows:—

Architects, builders, and other workmen have a privilege upon the 
buildings or other works constructed by them, for the payment of their work 
and materials, subject to the rules contained in the title of Privileges ani 
Hypothecs, and the title of Registration of Real Rights.
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It is possible that the Auge law did not have the effect of 
destroying the architect’s privilege, for the general language of 
some of the articles in the titles Of Privileges and Of Registration 
might have been construed as permitting the registration of the 
privilege so explicitly provided by art. 1095. But the Legislature 
evidently thought that some uncertainty might be created and 
accordingly, in 1895, repealed the whole of the law of 1894, and 
replaced it by a new law, in which the architect this time appeared 
in arts. 2009, 2013, 2013a, 2013c, and 2103.

The supplier of materials, who in 1894 had been expressly 
included with the laborer, the workman, and the builder, in arts. 
2009, 2013, 2013a, 2013b, 2013c, 2013d, and 2103, disappeared 
from these articles. In six new articles, 2013(g) to 2013(1), ‘he 
legislator indicated the procedure to be followed in order to have 
“a hypothecary privilege which shall rank after the hypothecs 
previously registered and the privileges created by this Act.” 
(Art. 2013(1)).

Under the law of 1895, the architect beyond all doubt resumed 
his privileged rank. On the other hand, the supplier of materials, 
who was privileged before the Civil Code, as Domat says (loc. 
cit., p. 448), was subjected to a special law combining the nature of 
a garnishment with that of a privilege and a hypothec. Later, 
in 1904 (4 Edw. VIL, eh. 43), the privilege of the supplier of 
materials was restored among those of arts. 2013 and 2013a of the 
Civil Code as amended in 1895, but it was not specified in art. 
2009 which enumerates the privileged claims upon immovables.

I must draw attention to the wording of art. 2013a which, as 
amended in 1904, now reads as follows:—

“For the purposes of the privilege, the laborer, workman, 
architect and builder rank as follows: the laborer, the workman, 
the architect, the builder, the supplier of materials.”

It is surprising that it was not thought necessary to make men­
tion of the supplier of materials in the first part of the article, in 
the same manner as the others. There are very evident oversights 
that shew us that all this legislation was very hastily drafted, 
As it is doubtful and ambiguous we must therefore ascertain the 
intention of the legislator (art. 12 C.C. (Que.)).

Bearing the above remarks in mind, I note that art. 2009, as 
it stands in the Auge law of 1894, in enumerating the privileged
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claims upon immovables, places in para. 7 “the claim of the laborer, 
the workman, the supplier of materials and the builder,” subject 
to the provisions of art. 3013. Article 2013 as it read at that time 
provided that this privileged claim should be exercised on the 
plus-value, and in art. 2013b, the four privileged claims were again 
enumerated, and it was provided that the privilege should exist 
without registration while the work was going on and with regis­
tration after it was completed.

The law of 1895 replaced the supplier of materials in art. 2009 
by the architect. The same change was made in arts. 2013 and 
2013a, but in art. 2013b no mention was made of the architect, 
but only of the labourer, the workman, and the builder. Not a 
word was said about the architect. Was this an oversight, as the 
Chief Justice of the Court of Appeal says? This is possible, for 
just as those of the builder, the services of the architect acquire a 
greater value from day to day as the building proceeds. His 
claim grows with the work, and I can see good reason for not 
obliging him to register his claim in the course of the work.

The Order in Council fixing architect’s fees was produced in 
the record. It shews that the architect's fees arc liable1 to increase 
as the work progresses. It is therefore very possible that the 
omission of the architect among the persons mentioned in art. 
2013b as entitled to rank by privilege without registration, is a 
legislative oversight.

But the Court of Appeal, in a ease of Carrière v. Sigouin ( 1908), 
18 Que. K.B. 176, seems to have disposed of this argument. The 
question discussed in that case was: did the privilege of the supplier 
of materials exist in the absence of the notice required by art. 
2013g?

Demers, J., in the course of his analysis of the then current 
legislation, referred as follows to art. 2013b:—

Article 2013b was not amended by the statute 4 Edw. VII. ch. 43. The 
law of 1895 did not include the supplier of materials in the enumeration of 
art. 2013b. Article 2103 cannot therefore be applied to the supplier of 
materials, as he is not mentioned in art. 2013b.

This opinion of Demers, J., is very explicit. He holds that 
art. 2013b docs not apply to the supplier of materials because it 
does not mention him. The same would then hold true of the 
architect, as he is not mentioned either in art. 2013b. This case 
of Carrière v. Sigouin, 18 Que. K.B. 176, should not be quoted as an 
authority in support of the holding of the Court of Appeal in the
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present ease, that the architect must register in the 30 days follow­
ing the completion of the work.

I share the opinion of Demers, J., that the fact that the legislator 
has not mentioned the architect in art. 2013b shews that this 
article cannot be invoked either on behalf of the architect or against 
him.

When the legislator wished to deal with the architect, in 1805, 
he mentioned him by name, and particularly in arts. 2000, 2013, 
2013a and 2013c. As far as I am concerned, this last article makes 
it quite clear that there was no oversight in the draft of art. 2013b.

T have t herefore come to the conclusion that the plaint iff can­
not succeed in his demand, for the following reasons:

Article 1G05 of the Civil Code subjects the architect’s privilege 
to the provisions contained in the title Of Privileges and Hypothecs 
and in the title Of the Registration of Real Rights. The provisions 
of arts. 2013, 2013b and 2103 of the Civil Code, as they stood in 
1010 when Cook acquired the immovable as a third party in pos­
session thereof, are not very clear and am open to controversy, as 
I have just said. On the other hand, arts. 2082, 2083 and 2084 of 
the Code dispose of the rights of the parties in this case.

First, art. 2082 tells us that registration gives effect to real 
rights and establishes their order of priority according to the 
provisions contained in the title Of Registration.

Article 2084 states which real rights are exempt from the 
formality of registration. It includes particularly the privileges 
mentioned in paras. 1, 4, 5, 0, and 0 of art. 2000. Applying the 
rule inclusio vnius fit exclusio alUrius, it therefore follows that the 
architect's privilege, mentioned in para. 7 of art. 2000, must bo 
registered. Turning now to art. 20811, we find that real rights 
subject to be registered take effect from the moment of their 
registration against creditors whose rights have been registered 
subsequently.

In the present case, the appellant registered his privilege after 
the registration by Cook of his deed of acquisition. Plaintiff's 
registration is therefore too late and cannot give him a privilege 
opposable to Cook.

Without adopting the considérants of the Court of Appeal,
I would for the above reasons, confirm the judgment, with costs.

Appeal dismissed.
40—57 D.L.R.
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Evidence (§ XII L—990)—Criminal law—Having stolen goods in
POSSESSION—NECK88ITY OP IDENTIFYING GOODS IN COURT AS PARI 
OF THOSE STOLEN—REASONABLE INFERENCES.

A conviction on a charge of having or of having had in his possession 
certain articles knowing them to have lieen stolen, will la* quashed where 
there is no evidence from which it can he reasonably inferred that tin- 
goods in accused’s possession were part of those stolen. It is essential 
to a conviction that the goods in Court be identified as part of those which 
have been stolen.

Appeal by the accused from the refusal of Mr. Saunders, 
Police Magistrate of Calgary, to reserve a case under sec. 1014 of 
the Criminal (’ode, R.S.C., 1906, eh. 146, for the opinion of tbi> 
C’ourt. The accused was convicted on a charge of unlawfully 
receiving and retaining in his jiosscssion certain goods, knowing 
them to have l>ecn stolen. Reversed.

T. H. Randall and J. C. Hendry, for appellant.
J. Short, K.C., for respondent.
The judgment of the Court was delivered by 
Stuart, J.:—There were a number of questions asked to le 

reserved, but they all in substance refer to the alleged absence of 
evidence upon which the magistrate could reasonably infer guilt.

It appears that a company called (ieneral Supplies Ltd. had 
a warehouse in the west end of Calgary wherein they had stored, 
along with other goods, some auto trucks and automobiles. In 
the latter part of December, 1919, and lieginning of January, 
1920, the company had discovered that two separate thefts had 
taken place from this warehouse, the first of 17 tires, tulies and 
rims, the latter of 8 tires, tubes and rims. Atxmt 8 or 10 days 
after the thefts 8 rims were discovered under the ice in the Row 
River, but nothing further was discovered until towards the end 
of October, 1920. One Jackson, connected with a company called 
Hyman and Co., attempted to exchange two certain tires with 
tulies and rims with a man connected with the Ford automobile 
branch in Calgary in connection with some deal or other. This 
man, before accepting them, wanted to see if he could sell them. 
They were (loodycar tires in which (ieneral Supplies Ltd. dealt. 
So he took them to the office of this company, and they were there 
claimed by that company as their own and as being part of the 
property previously stolen. The matter was reported to the police,
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and one of the officers began tracing the history of the two tires. 
He found that Jackson had got them from one Smith early in 
October, 1920. He found Smith, who was a manager of the 
Calgary Abattoir, ami learned that he had, some time in January, 
got 4 tires and tubes from one Winter and had paid S195 for them. 
Winter, a driver for the Calgary Abattoir, said that in February 
he had taken 4 tires, 4 tubes and 2 rims from the accused in pay­
ment for a debt. The accused was then interviewed by the officer, 
and he said that he had bought the articles from one Dave Richards. 
After an altortive attempt to locate Richards the officer arrest«1 
the accused.

At the trial, one Small piece, the manager of General Supplies 
Ltd., was the first witness. He said that he identified the 4 tires 
and tubes anti the 2 rims, which were produced as exhibits, as 
being the property of his company and related the circumstance 
of the two thefts in December and January. As to identification 
of the property he gave the following evidence:—

We were taking our inventory at the end of December us well and found 
some 17 tires, tubes and rims had been taken. We locked the place up anil 
visited it again on the morning of the second of January and we fourni some 
8 more tires had l>een taken, tubes and rims.

Q. Do you know if these are some that were taken? A. Yes, there is 
one of our rims. And the other one too and the tires.

And on cross-examination he said:—
Q. Your only means of identifying these tires are the fact that they are 

of the same name and size? A. No, I am absolutely convinced for this 
reason because all of that equipment was found together. My first view 
of the stuff was two of the tires accompanied by the rims which is absolutely 
conclusive evidence that it is our material. There is nobody stocking the 
Firestone type of rim. Q. Your reason for identifying the tires are that they 
were found along with the rims? A. Yes. Q. And that is your only reason? 
A. Two of the numbers have been obliterated and tw*o are there but we do 
not keep the numbers.

(j. And your only means of identifying the rims (is) to the best of your 
knowledge there are no other dealers in the city that deal in this particular 
type of rims? A. Yes, accompanied with the fact that those rims were 
found with the tires; they came from the same party. Q. Did you find them 
together—somebody told you? A. No, they were brought to us from the 
same party. Q. I mean these rims might have been stolen apart from the 
tires. A. No, I cannot conceive of that.

Next, Winter was called. He said that in the fall of 1919, 
about a year l>efore the trial, which was in Novemlier, the accused 
had borrowed $300 from him and had given him a mortgage on a
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offered $75 cash and said he would let him have some tires for tin- 
balance, and that he took the tires over. Then he was asked:

Q. Are these the tires that you got? A. I think they are. Q. Would
you look at them. Have you examined them at all to see if they were the 
same tires? A. No, I never saw them after I had them. Q. When did they 
leave your possession? A. In February. Q. What did you get in sett lenient 
of your claim for $275? A. $75 and these tires and $225 for these tires. 
Q. How many tires did you get? A. Four. Q. How many rims did you 
get? A. Two. Q. Tulies? A. Four. Q. And at least they are similar to 
those? A. Yes. Q. You think those arc the same ones? A. Yes.

He said also that ho had no further dealings with Scheer. that 
he neither asked nor was told where the tires came from, and that 
one could hardly notice if they had been used. Vpon cross- 
examination he said it was in January some time that he got the 
tires from Scheer. He had also stated that before tal ing the 
tires from Scheer he had ascertained if he could find a huxer, as 
the tires were no good to him, and that he had found Smith wou’d 
buy. He said that Scheer had brought them down and put them 
in his back yard. He was also asked:—

Q. You were going to look at those tires before you would accept them 
for $225? A. No, he told me they were new ones and it was no use me 
looking at them. I don’t know anything about tires.

Winter also stated that he had sold the tires to Smith for $195.
Again he was asked :—
Q. Are you quite certain these are the four tires that Scheer turned over 

to you? A. Yes, I think so. Q. How do you mean? A. They look like 
the same. Q. You have no recollection of the number? A. No, and 1 
don’t know if they had any numl>ers. Q. Do you remember the size of t hem? 
A. Yes, 35 x 35 (whatever that may mean). Q. Do you remember are these 
precisely the rims that Scheer handed over to you? A. I sup/wsc Ouy arc.
I nex-er looked at them very much, I think they arc.

It will be observed that Winter noxvhere swears that he sold 
two rims to Smith.

Then Smith was called. He stated that in January, Winter, 
who was his employee, came and asked of him to buy four 35 x 35 
tires, that that was the size they were using for their truck, that 
he had told Winter four was too many, that Winter had said that 
he was taking them on a debt, and that they took these four tins 
at $195. His evidence then proceeded thus:—

Q. And that included the rims? A. No, the rims we have are of course 
already on the truck. The tubes were included. First of all the deal was for 
the covers and then we bought the tubes in at the price. Q. Did you get the
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rims? A. No. Q. How much did you pay? A. 1130-% (an inexplicable 
answer). Q. How much did you agree to pay him on the whole thing? 
A. $195. Q. How did you dispose of the tires? A. We used two. Q. Are 
those the tires you got (evidently referring to the exhibits)? A. I can’t tell 
you that because all Goodyear t ires 35 x 35 we use those on the t ruck. Q. Just 
tell how you disposed of the tires? A. We used two and two were kept in 
the basement up to three or four weeks ago and Mr. Jackson, of Hyman and 
Co., was running the same kind of truck as we were and I thought our tires 
would depreciate, and I asked him if he would buy them and he agreed to 
buy them and they were delivered to him. Q. What did you deliver to him? 
A. The two complete tires and no rims. Q. What about the tubes? A. 
Tubes and tires. Q. And you delivered those two to him? A. Yes. Q. Did 
you ever deliver the other two? A. No, they were on our truck.
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Then Jackson was called and gave the following evidence:—
Q. Just tell what you know of these tires? A. I understood they are a 

pair of tires I bought from the last witness; to keep them in pretty fair shape 
I took them home and put them in my cellar; a week ago I was figuring on 
changing my old Ford car. Q. What did you get from Mr. Smith? A. As 
near as 1 can remember we got two tires, two tubes and two rims. Q. Are 
these the rims? A. I can't say anything about that. 1 did not even look at 
them when I got them. Q. Are they similar? A. I think, but I don't 
know whether the tires are pairs or not or whether the rims were pairs or 
not. Q. But you did get rims from him? A. Yes.

Then lie went on to tell of his attempt to exchange his old Ford 
car with the Ford people and to turn in the two new tires as well 
and of the attempt of the Ford man to sell them to “the Goodyear 
people*' (whether this meant General Supplies Ltd. or not is not 
clear), of their claim that they had been stolen, and of the seizure 
of the tires by the police.

Then the policeman ( heyne was called and related his tracing 
of the tires. He said that he took the two used tires from Smith s 
truck and the two new tires and tubes and the two rims from 
Jackson. He told also of his interview with the accused when the 
latter stated that he had purchased “the tires'* from Dave Rich­
ards, a man with a Chalmers car who, so accused said, was a 
whiskey runner across the border, who had stayed in the King 
George Hotel and had been in the auto business at Nanton; 
witness said that he had done his best to trace that man, had 
looked up the records of the hotels and could not find such a man. 
On cross-examination Cheyne said that he had found that one 
D. B. Richards and wife had l>een registered at the King George 
Hotel at the latter end of December and beginning of January 
“from some place in the country, Delia or somewhere.'*
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The accused testified on his own behalf. He said that there was 
a man called Richards who had been coming into Calgary at each 
week end for two or three months in an automobile and each time 
had a dealer's license plate on his car, that he came in each time 
with a different car, that at the particular time he understood he 
was staying at the King George Hotel, and he had a Chalmers 
car but with an ordinary license plate on and that he had met him 
in the King George pool room. He said that he thought he had 
been in town about two weeks that time, that the witness was 
sitting in his own office and Richards had come in and asked him 
if he knew any boys who used 35 x 35 tires, saying that he had gone 
out of business; he said that he understood he was the manager 
or foreman of some auto business in the south, perhaps Nanton, 
He said that he told Richards that that was the size he used on 
his McLaughlin, that he was not carrying any spares, just then, 
and could very handily use two, that Richards said he had four 
and did not want to sell them separately, that he (witness) asked 
the price and in a day or so told Richards that he would take them 
and that he had taken them and put two on his car and had 
taken the other two and put them in a shed at the back of his 
place under lock and key. He spoke of having purchased a car 
from Richards and of trying to dispose of his McLaughlin and of 
taking the two tires off again and replacing his old tires on it so 
as to get a better result in price. As to these dealings his evidence 
seems a little confused but at any rate he said that he went to 
Winter, who lived next door to him, and was driving a truck and 
made the deal which Winter related. He said that the two tires 
which he put on his car for a time looked as if they had gone about 
500 miles and that he had put them on his own rims on the 
McLaughlin car. On cross-examination he said that he had paid 
Richards $225 for the tires. He explained that he had referred to 
Richards as a bootlegger because he had seen him go up to a certain 
bootlegger and ask him where he could get some whiskey. He was 
uncertain about there being two rims but thought that there were. 
He also said that he could not mention any one else in Calgary 
who was acquainted with Richards and that Richards had given 
him a bill of sale of the tires which he had lost, for he had looked 
for it “high and low” and could not find it.

Smallpiece being recalled stated that the 4 tires and 2 rims 
would be worth about $355.
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Throughout the reported evidence the tires are referred to as 
being of the size 35 x 35. This seems surely to be a mistake for 
35 x 5.

Counsel who appeared for the accused had been called into the 
case hurriedly. He made his chief argument upon the ground that 
the explanation of the accused should have been accepted. But 
the foregoing examination of the evidence shews that there is a 
more serious ground for attacking the verdict.

The accused was charged with having or having had in his 
possession certain articles knowing them to have been stolen. 
On this charge the first thing essential is to prove that the articles 
in Court had been in fact stolen. This means that it was first 
essential to identify the articles in Court, in respect to which the 
charge was laid, as being part of those1 which had tx*en stolen from 
the warehouse* of General Supplies Ltd. Now Smallpiece quite 
evidently, as will be* seen from what he said, made no attempt 
whatever to identify the two rims in Court as being 2 out of the 
25 that had been stolen from his company. He simply said at 
first: “Yes there is one of our rims.” This might by itself perhaps 
be* enough. But on cross-e*xamination it was clearly put to him 
thus:—

,j. And your only means of identifying the rims (is) to the best of your 
knowledge there are no other dealers in the city that deal in this particular 
type of rims? A. Yes, accompanied with the fact that those rims were found 
with the tires, they came from the same party.

This shews that all he meant by his first answer was that the 
rims in Court were of the type that his company and his company 
only dealt in. The evident alternative hypothesis that the two 
rims in Court may have l>een two that his company had sold to 
someone in the regular course of business does not seem to have 
been negatived at all or even thought of by Court, counsel or wit­
ness. And admittedly Snmllpiece did not think of attempting to 
identify the tires in Court as being part of those stolen except by 
reason of their being along with the rims.

But there is a further difficulty al>out the rims. Winter and 
accused both agree that on the deal between them two rims passed, 
but Winter, as will be seen from the evidence quoted, did not 
pretend to identify either the tires or rims in Court as the ones he 
got from accused. He said they were similar and that he thought 
they were the same ones and again that he supposed they were.
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Then next comes a very serious gap. Winter does not state that 
he sold 2 rims to Smith. He makes no reference to rims in his 
account of that sale. And Smith twice states specifically that 
he got no rims at all from Winter. He also states specifically 
that he sold no rims to Jackson. Then Jackson says he got 2 
rims from Smith.

Now where did all this leave the prosecution in its obligation 
to prove that the 4 tires and 2 rims which were in Court were 
among those stolen from the company and to trace them all back 
to the accused's possession? It may be that Winter was noi 
asked specifically if he had sold rims to Smith and merely over­
looked mentioning the fact. But clearly the matter cannot be 
got past Smith. He swore he got no rims from Winter and sold 
none to Jackson. The Court might take Jackson’s statement 
where he conflicts with Smith but there is no contradiction of Smith 
at the other end by Winter. The trail disappears.

I take the liberty of observing that there is nothing about which 
there is so much danger of slips in evidence as about identification 
of persons and chattels. And particularly is this so where chattels 
are said, as here, to have passed through a number of hands.

For these reasons my opinion is that there was no evidence 
adduced from which it could be reasonably inferred that the 4 
tires and tubes and 2 rims which were in the accused’s possession 
in January were among those which had been stolen from the 
company’s warehouse.

On this ground I would allow the appeal and order the con­
viction quashed. It is therefore unnecessary to deal with the 
other question of the explanation of the accused.

Appeal allowed.

THE KING ?. LEONARD.
Saskatchewan King's Bench, Brown, C.J.K.B. March 5, 1921.

Conflict of laws (§ I E—118)—Criminal law—Provincial Act—Non- 
culpable homicide—Punishment—Conflict with Criminal 
Code sec. 252—Validity—Ultra vires.

Section 38 of ch. 30 of the Saskatchewan Game Act (Sask. stats., 191»)), 
which makes homicide which is not culpable an offence punishable by 
fine and imprisonment is ultra vires as being in direct conflict with tin 
Dominion Act (sec. 252, Crim. Code), which enacts that it is tu l e 
regarded simply as an accident.
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Action for a writ of prohibition to prevent a magistrate from 
proceeding further with a hearing under sec. 38 of ch. 30 of the 
Saskatchewan Game Act. Prohibition granted.

//. E. Sampson, K.(\, for plaintiff.
J. F. Frame, K.C., for defendant.
Brown, C.J.K.B.:—The defendant was charged before Police 

Magistrate Murray, at the city of Prince Albert, as follows:—
That he, the said James P. Leonard, on the 12th day of December, 1920, 

at Meath Park district in the Province of Saskatchewan, whilst hunting or 
apparently hunting game, did kill John Kutsak by accident, contrary to 
section 38, chapter 30, of the Statutes of Saskatchewan, 1916, and all amend­
ments thereto.

Section 38 of ch. 30 of the Statutes of Saskatchewan, 1910, 
which is the Game Act, is as follows:—

Every person who, while hunting or apparently hunting any game, 
shoots at or wounds any other person whether by accident, mistake or other­
wise, under circumstances which would not constitute a crime under the 
provisions of The Criminal Code of Canada, shall l>e guilty of an offence and 
liable to a fine of not less than $500.00 nor more than $1,000.00; and in default 
of payment to imprisonment for a term of not more than six months. Any 
license which may be held by such person under this Act, shall be revoked 
and cancelled, and no further license shall for a period of ten years after such 
conviction be issued to him.

Objection was taken before the magistrate by counsel for the 
defendant that the section in question was ultra vires the legis­
lature. The magistrate overruled the objection; and this is an 
action for writ of prohibition to prevent the magistrate proceeding 
further with the hearing.

it is objected by counsel for the plaintiff that under the circum­
stances prohibition does not lie, that the proper remedy is by writ 
of certiorari or stated case. This contention cannot be upheld. 
If the legislation is ultra vires the magistrate is without jurisdiction : 
he has given himself jurisdiction by an erroneous conclusion on a 
point of law. In such case prohibition lies. In Poulin v. Corpn. 
of Quebec (1884), 9 Can. S.C.R., at pp. 191-192, Ritchie, C.J., 
says—

I cannot see how it can be said that prohibition will not lie without first 
determining whether the Act is ultra vires or not, for if the Act is ultra vires, 
then I can see no reason why prohibition would not be a proper remedy, 
because there could then be no pretence that the Recorder’s Court could 
have jurisdiction over an offence alleged to be created by a statute which 
had no legal existence.

See also 10 Hals., p. 141; 32 .('ye. p. (100.
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SASK. On the question of ultra vires: the field of criminal law has been
K. B. reserved to the Dominion by sub-see. 27 of sec. 91 of the 8.N.A. 

The Kinu Act, 1807. The offence charged is that of homicide, and the 
Ik n rd legislation in question covers the offence as charged. The object

----  ' of the legislation is undoubtedly the protection of human life and
cj°k V limb. I assume there is special danger to human life in the use of

fire-arms when hunting game, and hence such a provision in the 
(lame Act. In its essence, however, the legislation has nothing 
to do with regulating the shooting of game, but is essentially for 
the protection of human life and limb, although levelled at persons 
hunting game. That field, however, is covered by the Dominion 
in its enactment of the criminal law. By sec. 252 of the Criminal 
Code, R.8.C., 1900, eh. I4(i, homicide is either “culpable" or 
‘‘non-culpa ble.M Culpable homicide is murder or manslaughter, 
and it is expressly enact is I that homicide which is not culpable is 
not an offence. In the face of this legislation the Province has, by 
the section in question, enacted that homicide which is not culpable 
is an offence involving tine and imprisonment. In other words, 
whereas the Dominion has stated that when a person lawfully 
using fire-arms without any intention of bodily harm ami using 
proper precautions to prevent danger, happens to kill another 
person, it shall be regarded simply as an accident, a misadventure, 
and not an offence, the Province says it is an offence and the 
offender is liable to tine and imprisonment. In so legislating, both 
the Dominion and the Province have in view the protection of 
human life. There is here a complete conflict in the legislation; 
and as the Dominion legislation must prevail, the provincial legis­
lation must in my opinion be held to be ultra vires.

It is also, I think, a matter of comment that the section in 
question if so worded that the magistrate could only decide on 
his jurisdiction in a particular case after hearing all the evidence 
offered. The cases to which I would refer having a bearing on the 
matter in question an1: Att'y-Gen'l for Ontario v. Hamilton Stmt 
H. Co. [19031, A.C. 524: Hex v. Lee (1911), 23 O.L.H. 490; 
liussell v. The Qurcn (1882), 7 App. (us. 829

In the mnilt an order will go for the issue of the writ, ami with 
costs against Cornell.

Judgment accordingly.
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MAGDALL ». THE KING.

Supreme Court of Canada, Davits, C.J., Idinyton, Duff, Anglin, Brodeur, and 
Mignault, JJ. June 21, 1920.

Seduction (6 II—7)—Criminal liability—Promise of marriage— 
Previous reduction by same party—Rehabilitation ah person or 

"chaste character"—Findings of jury—Crim. Code sec. 212.
There in no statutory limit of time which must ellipse in order that a 

woman seduced under promise of marriage may rehabilitate herself as a 
person of "chaste character" within the meaning of sec. 212 of the Crim­
inal Code and if the facts and circumstances justify a jury in coming to 
the conclusion that she is a person of “previously chaste character" at 
the time of a second seduction an ap|>ellant Court will not disturb their 
finding.

Appeal from the judgment of the Appellate Division of the 
Supreme Court of Alberta (1020), 33 Can. O. Cas. 387, 15 Alta. 
L.R. 313, dismissing, on equal division of the Court, the appeal 
by the ap|>ellant from the refusal of Simmons, J., at the trial with 
a jury, to reserve a ease for the opinion of the Appellate Division. 

IV. F. O'Connor, K.C., for appellant ; IV. L. Scott, for respondent. 
Davies, C.J.:—This was an appeal from the judgment of the 

Appellate Division of the Supreme Court of Alberta which, on an 
equal division of opinion, refused to quash a conviction against 
the appellant prisoner under sec. 212 of the Criminal Code, R.S.C. 
1900, eh. 140, for having, under promise of marriage, seduced and 
had illicit connection on or about March 27, 1919, with one Mary 
Kovack, an unmarried female under the age of 21 years.

Two questions only were raised and argued at Bar: one, 
whether the evidence of Mary Kovaek, the female in question, was 
corroborated or not: and the other, whether she was at the time 
of the alleged offence of previously chaste character.

After hearing Mr. O’Connor, counsel for the ap|R*llant, on the 
question of corroboration, we were unanimously of the opinion that 
there was sufficient evidence of corroboration, and Mr. Scott was 
not called on to reply on that point.

The second question raised a much more delicate and difficult 
|x)int: Was the jury justified in not finding the complainant 
Mary Kovaek, at the time of the illicit connection of March 27, 
Ix-tween her and the prisoner, a girl of previously unchaste 
character?

The material facts necessary to reach a conclusion on that 
point are fully set out in the Judge's reasons given in the Ap|iellate 
Division (1930), 33 Can. Cr. Cas. 387, 15 Alta. L.H. 313. The
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parties were, at the time of the commission of the offence on 
March 27, and for some length of time before that, engaged to hi 
married to each other. They were both of them foreigners whose 
parents had emigrated to Canada. At a date about the latter end 
of December previously or the beginning of January, and at a time 
when the marriage engagement existed, there had been on one 
occasion Pîicit connection between the prisoner and Mary Kovack, 
but at the time this prosecution commenced, more than twelve 
months having elapsed, that offence was barred by the statutory 
limitation of time.

The prosecution, therefore, was necessarily confined to the 
second offence of March 27, 1919, a date when the engagement for 
marriage still continued, and the question immediately arose 
whether on the admission by the complainant of the first offence 
having taken place in the latter end of December or the beginning 
of January- previously she could be found by the jury to have been 
of “previously chaste character" on March 27, when the second 
offence was committed.

Some evidence was given in prisoner's behalf by some young 
men to the effect that the girl complainant was not chaste, but the 
jury' disbelieved that evidence, and the sole question, therefore, 
remain® whether the single lapse of virtue by her with the prisoner 
on or about the lust of December when the parties were under a 
mutual promise of marriage prevented the jury finding her to be 
of “chaste character" when the offence of March 27 was committed

I am not able to accept the argument that such a single fall 
from grace of a woman, engaged to a man to whose solicitations 
she yields, either because of a weaker will than his or that combined 
with affection and a hope of their prospective marriage under his 
promise, necessarily stamps that woman as one of an unchaste 
character for all future time. That surely cannot be so. Then- 
must come a time when repentance and pureness of living can 
rehabilitate her as a chaste character within the meaning of the 
statute.

Whether or not the facts and surrounding circumstances 
justify such a conclusion can only be determined by a jury.

In this case, the jury had the advantage of seeing the com­
plainant in the witness box and hearing from her all the material 
facts necessary to enable them to reach a conclusion as to her
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family relationship, nationality, occupation, conditions and hahits 
of life, marriage engagement with the promise and other material 
facts, and to determine from her manner, demeanour and evidence 
when examined and < rose-examined, whether she should be 
believed in whole or i i part.

The prisoner .cting upon his rights remained mute.
The result w is that they found her not to be of an unchaste 

character when t ic offence of March 27 was committed, and, unless 
I am compelled 10 find that one previous fall from virtue with the 
same man to whom on both occasions she was engaged to Ik; 
married prohibits a jury from finding the same woman afterwards 
to be of a chaste character within the meaning of the ('ode, then 
I must accept the jury's finding. There is no arbitrary lapse of 
time which I can suggest as necessary Ixffore a jury can so find. 
It must be a case for determination on the facts ami circumstances 
of each case. Ihit assuming the jury to have been properly charged 
and directed upon the question, I think it would require a very 
extreme case to justify a Court of Appeal in setting aside their 
finding.

In substance, then I conclude that if under such circumstances 
as we have in this case before us, a woman falls to the solicitations 
of a man to w hom she is engaged to Ik* married, she does not, from 
that single fact, necessarily become su ’i an unchaste character 
within the meaning of those words in the section of the (’ode 
before us as prevents a jury finding her, 3 months afterwards, 
not to be unchaste in character. It must lx1 in the1 very nature of 
things a fact for the jury, under all the proved facts and lx-ing 
properly directed, to find.

There is no statutory limit of time which must elapse in order 
that she may rehabilitate herself. There is no arbitrary time w hich 
the Court may set up which must so elapse. I cannot set up my 
judgment, not having seen or heard the witnesses but simply from 
reading the record, against the findings under pro|xir direction of 
the jury who did see and hear them.

I would, therefore, dismiss the appeal.
Idixoton, J.j—The questions raised by the dissenting judg­

ment so far as relevant to the requirement by the statute of cor- 
lobomtion “in some material particular” were practically disposed 
of on the argument.

t>25

VAN.

s. <\ 
Maudall 

The*Kino.

Davit*, C J.

Idington. J.



62<i Dominion Law Hkpokth. 157 D.L.R.

CAN.

8. C

Ma<;dall 

The Kino.

Idington, J.

For my part I am of the opinion that in such a ease the previous 
relations of the parties concerned may well form the subject of 
inquiry anil evidence adduced on such a basis liecome of the most 
cogent character for the pur|x>sea of corrol«ration.

When that is applied herein there stems to be no reason for 
doubting the evidence of the girl.

But its very application and the mode of thought by which it 
becomes effective, tend to raise much doubt and difficulty in regard 
to the other question of the girl hating at the time in question 
teen of previously “chaste character."

The dissenting opinion of Stuart, J., 33 Can. (>. ('as., at p. 
3H9, l.r> Alta. !.. H, at p. 315, with which Ives, J., concurred, is the 
liasis of any jurisdiction we may have to hear this ap|*-al, and on 
this latter ground I have some difficulty in finding a clear and 
decided dissent.

The burden of his argument deals with the question of want of 
eorrols>ration and all incidental thereto. He holds the evidence 
of what took plaie in Deeemls-r was inadmissible when presented, 
as it was, bv the Crown.

The burden of proof relative to the want of previous ehastitv 
by the complainant is expressly cast, by sec. 21(1 of the ( 'isle, upon 
the accused.

If it was, however, admitted in evidence, then I think he had a 
right to rely upon it, for what it was worth, as fully as if adduced 
specifically on hie own ls-half.

Yet Stuart, J., contents himself with relying upon the non- 
admissibility of it relative to the question of corroboration.

The question of her previous chastity is presented by objections 
Nos. 3 and 4 of ap|>ellant'a counsel at the trial, as follows.—

3. I lis Isrrdship should have withdrawn the case from the jury- on I lie 
ground that there was evidence of previous unchastity. 4. Assuming in (he 
complainant’s favour all the facts that the jury could upon evidence reason­
ably find in lier favour, that is, assuming that the accused in undertukinu 
the burden of proving the unchastity which section 210 casts upon him proved 
against the complainant the least that the jury could upon the evidence
reasonably find against her, were those facts such as to constitute tin......
plainant a girl of previously unchaste character?

Stuart, J., in his final disposition of this part of the up|u-ttl 
disposes of it as follows, 33 Van. C'r. Vas., at p. 3!I4, 15 Alta. L.R., 
at p. 321 :—
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As to question 3, my view is that, under the existing authorities and 
precedents especially in the American States v. -encc the law has come, the 
case should have been withdrawn from the jury and I would answer it in the 
affirmative. But in view of my much firmer opinion on questions 2 and 5, 
I do not think it necessary to discuss the matter more fully. This also makes 
an answer to question 4 unnecessary.

These points though submitted as separate really in substance 
deal with one and the same issue in law. The Judge appears to 
answer one hesitatingly and declines to answer the other.

Is that such a dissent as to entitle us to speak? I have grave 
doubts as to its being so. We should have a clear and explicit 
dissent to rest our jurisdiction upon.

The majority of the Court think it is, and answer accordingly.
As I understand the pro|x>sed answer it is to be that the 

question was one for the jury.
And, as the trial Judge left it to the jury in a way that cannot 

lie complained of, unless that he should have withdrawn the case 
from the jury entirely, and the majority of this Court hold he 
could not do so, 1 may say that I much doubt if that is a satis­
factory view of the law applicable to the very peculiar facts in 
question herein.

Many decisions have been given that tend to uphold such a 
ruling, but 1 doubt if any of them have gone quite so far as to 
justify the so holding in this peculiar cane.

1 do not hold any such decided opinion as to warrant my 
dissent.

I see no good purpose to be served bj enlarging upon the matter.
Indeed, to meet the possibility of such a case as of this class 

again arising, enabling the offender to set up his own wrong as a 
means of defence, 1 submit the law might well In* so amended as to 
prevent the possibility of such a curious means of dtfence.

Duff, J., (dissenting):—This ap|>cal should, in my opinion, 
Ik* allowed on the short ground that evidence of previous conduct 
could only be admissible as tending to shew a reciprocal state of 
feeling between the two persons concerned making it not only 
probable that the prisoner would desire to have intercourse with 
the prosecutrix but a disposition on her part also to yield to him. 
It could not be admitted for the pur|>oso of shewing merely that 
the accused was a person who was likely to try to commit the 
offence with which he was charged; and it could only lie admitted
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as evidence of a reciprocal guilty inclination existing at the time 
the offence was alleged to have been committed. The result must 

Maudall 1* either tliat the prosecution alleging the woman was chaste on 
Die King ^ occasion of the occurrence out of which the complaint arises

----- could not 1 >c allowed to say that t he evidence was admissil le or that
the evidence having Iteen admitted upon assumptions inconsistent 
with “chastity" on any reasonable interpretation of the words 
used in the statute, a verdict against the accused involving a 
finding of ehastity could not legally lie based upon such evidence. 
To hold otherwise would be playing fast and loose with justice. 

Anglin.j Anglin, J.:—It was intimated on the argument that the
Court was of opinion that there was sufficient corroboration of the 
complainant’s story to satisfy the statute (sec. 1002 of the Criminal 
(’ode). The King v. Sheliak(r, [1914] 1 K.B. 414, is direct authority 
for the admissibility of some of this eorroliorative testimony and 
The King v. Hall, [1911] A.C. 47, indicates its value and effect.

On the other question I am of opinion that from the faits 
deposed to by the complainant—that she had received many 
visits from the appellant and that they had spent many hours 
together between Christmas, 1916, and March 27, 1917, when the 
act of illicit connection on which the present case rests occurred, 
and that there had lieen no illicit intercourse between them in that 
interval—if believed by them, the jury might not unreasonnblv 
drawr the inference that the complainant, although seduced by the 
appellant under promise of marriage about Christmas, 1916, had 
so far recovered herself on March 27, 1917, as to have become at 
that time once more a woman “of previously chaste character" 
within the meaning of sec. 212 of the Criminal Code. If, as is 
practically conceded, that section does not require that the woman 
should lie virgo intacla—if, as 1 think, the doctrine of rehabilitation 
;s admissible under it, I am unable to accede to the contention 
that the trial Judge should, or could properly, have withdrawn 
this case from the jury. It was for them to determine what credit 
should lie given to the complainant’s evidence, and what inference 
should lie drawn as to the chastity of her character—for that was 
the issue—-on March 27, 3 months after the one previous act of 
unchastity which she admitted.

I would dismiss the appeal.

CAN.
8. C.
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Brodeur, J. (dissenting) :—There was a question raised in 
this appeal as to whether the evidence of the complainant had 
been corroborated. It is not necessary on a charge of criminal 
seduction under promise of marriage that the corrolioration should 
be as to every fact, it is sufficient if it confirms the belief that the 
prosecutrix is speaking the truth. Section 1002, Criminal (’ode; 
The King v. Ikiun (1906), 11 Can. Cr. Cas. 244, 12 O.L.R. 227.

There are facts disclosed by other witnesses than the com­
plainant which shew conclusively that then* was criminal inter­
course between the complainant and the accused and that this 
intercourse took place at the time the promise of marriage was 
made. I have no doubt that there was sufficient corroboration.

But the main question is whether the complainant was of 
“previously chaste character,” as required by sec. 212 of the 
( riminal Code.

The girl was seduced for the first time, according to her own 
story, by the appellant on Christmas Day, 1918. But she failed 
to lay any charge for this offence during the year which followed 
its commission and there was limitation of time for commencing 
a prosecution on this offence of Christmas, 1918 (sec. 1110, 
sub-sec. C-V). Then sin* made a charge against the appellant that 
she was seduced a second time by him in March, 1919. During 
her evidence at the trial she h id to admit that she had surrendered 
her chastity .3 months before March, 1919.

Her own statement and admission as to having lost her chastity 
a few months before the relations of March, 1919, made it impera­
tive on the trial Judge to withdraw the case from the jury, because 
one of the essential ingredients of the crime which is chargi-d did 
not exist, according to the statement of the complainant herself. 
She was no more a chaste woman in March, 1919. Of course, the 
burden of proof of previous unchastity was u|x>n the accused 
(Crim. Code, sec. 210) ; but the evidence of tin* girl herself rendered 
it unnecessary for the* accused to bring any witnesses to prove her 
unchastity.

It is contended, however, that a woman who has been guilty 
of unchaste conduct may subsequently become chaste in legal 
contemplation and be seduced a second time. But no evidence

41-57 d l *.
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was brought to shew that this girl regained her chaatity in the few 
months which elapsed between December, 1018, and March, 1010. 
The jury could not, with the evidence they had before them, 
declare that this girl was, in March, llllt), of a "previously chaste 
character.” Their venl'ct should lx- set aside and the prisoner 
should have been acquit u-d.

The appeal should he allowed with costs.
Mionai lt, J.:—The only question on which this Court found 

it adv isable to hear counsel for the respondent was whether then- 
wax evidence on which the jury could find that the complainant, 
notwithstanding the fact of her seduction by the appellant under 
promise of marriage about the lx-ginning of January, 1910, was an 
unmarried female “of previously chaste character" when she wa- 
seduced by the appellant on March 27 of the same year. Tie 
evidence was that although the complainant met the appellant 
very frequently from January to March 27, she did not, after lie- 
first seduction, have any illicit connection with him until the latter 
date. From this evidence the jury could infer that, notwithstanding 
her fall in January, she had rehabilitated herself and was on March 
27 an unmarried female "of previously chaste character.” It is 
not for us to say that we would have so considered her, but tin- 
quest ion is whether the previous seduction of the complainant 
precluded the jury on the evidence from finding that she ha-1 
rehanilitated herself, or, in the words of the statute, that she was 
then an “unmarried female of previously chaste character under 
twenty-one years of age.”

This was eminently a fact for the jury's determination, an-1 I 
cannot say that there was no evidence to go to the jury on which 
they could find this fact.

The appeal should Is- dismissed with costs.
Appeal dismissed
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REX v. LEMAIRE. ONT.

Ontario Supreme Court, Meredith, C.J.C.P. December 21, 1920. f 8. C.

1. Justice or the peace ( | IV—22)—Conviction bt—Ontario Temperance
Act—Erroneous view or law—Quashing.

Where a magistrate in making a conviction under the Ontario Temper­
ance Act has given his reasons for convicting and it appears from them 
that the conviction was based u|x>n an erroneous view of the law. it 
cannot stand.

2. Intoxicating liquors (§ 111 1—91)—Trial or oppendbrh—License
Hoard not granting licenses for exporters—Conviction
BASED ON LICENSE NOT BEING OBTAINED—EVIDENCE—LIABILITY.

Sect ions 40 and 46 of the Ontario Temperance Act having liven held in 
the ease of Craham <(• Strang v. Dominion Express Co. (1920), 55 D.L.R.
89, to lie ultra rires and having liven treated as such by the Hoard of 
License Commissioners who have since the decision ceased to ins|ieet 
and grant licenses and |iermissions under their provisions to any one 
carrying on extra-provincial trade only, a conviction under these sections 
cannot stand where it is shewn that for that reason only the defendant’s 
employees are without a license or jiermit.

[Hex v. U Clair (1917). 89 U L it 4.86, 2H Can. Cr. Cas. 216: Hex r.
Anderson (1914), 16 D.L.R. 208. 22 Can. Cr. Cas. 45û, referred to; sec. 88 
of Ontario Temperance Act explained.]

Motion for an order quashing the conviction of the defendant, Statement. 
by the Police Magistrate for the City of Ottawa, for unlawfully 
keeping intoxicating liquor for sale without a license.

James Ilaversan, K.C., for the applicant.
Edward liayly, K.C., for the magistrate.
Meredith, C.J.C.P.:—The only ground upon which the con- “Tcp' 

viction in question was supported in argument was: that, under 
sec. 88 of the Ontario Tcm|>cranee Act, 0 (ieo. V. 1916, ch. 50, 
the applicant was primâ facie liable to conviction; and that in 
such a case a conviction can never be quashed on the ground 
that there is not evidence to sup]>ort it; the case of Rex v. Le Clair 
(1917), 28 Can. Cr. Cas. 216, 39 O.L.R. 436, 1 icing relied upon as 
an authority fully supiiorting that ground.

But that is not the only question involved : the magistrate has 
given his reasons for convicting; and if from them it appears that 
the conviction was based upon an erroneous view of the law it 
cannot stand.

In them he shews that the conviction was not based upon 
sec. 88 of the Act; but was based upon the fact that the applicant’s 
employers, who were earn ing on the business in question, had 
no license or permission from the Board of License Commissioners; 
and also on his opinion that the building in which the business 
was carried on could not lie considered a warehouse lie cause not 
suitable for that purpose.
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It is plain, therefore, that the eonviction was bused entirely 
on mes. 40* and 46f of the Aet; sectiooa which, until the decision 
of the case of G ahum A Strang v. Dominion Express Co. (1920), 
48 O.L.R. 83, 55 D.L.R. 39, were treated as lawfully applicable 
to extra-provincial, as well as to inter-provincial, sales of liquor: 
and, accordingly, persons earn ing on business in extra-provincial 
trade only, such as the business in question is, were required by 
the Hoard to comply with the provisions of these two sections, a 
license or “permit” being given after inspection of the “ware­
house,” and finding that it complied with the requirements of 
sec. 46.

Rut ever since the decision of that ease the Board has appar­
ently treated these two sections of the Aet as ultra vires of the 
Provincial legislature, and has ceased to inspect and grant 
license s or permissions under their provisions to any one earn ing 
on extra-provincial trade only; and, for that reason only, the 
applicant’s employers are without a license or “permit,” and 
have not had their building inspected: and indeed it seems plain, 
from the evidence for the prosecution in this case, that the Roan I 
did not authorise it and is standing aloof from it: but that is, of 
course, a matter of no material consequence.

The decision upon which the Board acted quite justified the 
course said to have lieen taken by it, indeed made it necessary: 
the effect of that decision being that: either sec. 139$ of the Act 
takes extra-provincial trailing out of secs. 40 and 46, or else those 
sections arc ultra vires, as to such trading.

NO. No person shall . . . expose or keep for sale or . . sell 
. . to any other |ierson any liquor without having first obtained a 

license under this Act authorising him so to do, and then only os authorised 
by such license and ns prescril»ed by this Act.

t40.—(1) Nothing herein contained shall prevent any person from 
having liquor for ex|M>rt side in his liquor warehouse, provided such liquor 
warehmwe and the business carried on therein comolies with the requirements 
in sub-section 2 hereof mentioned, or from selling from such liquor warehouse 
to |>crson8 in other Provinces or in foreign countries.

(2) The liquor warehouse in this section mentioned shall be suitable lor 
the said business and shall lie subject to the approval of the Board .

J139. While t his Act is intended to prohibit ami shall prohibit transactions 
in liquor which take place wholly within the Province of Ontario, except under 
license or as otherwise stieeially provided by this Act, and to restrict the 
consumption of liquor within the limits of the Province of Ontario, it shall not 
affect and is not intended to affect bond fide transactions in liquor lietween 
a |ierson in the Province of Ontario and a person in another Province or in a 
foreign country, and the provisions of this Act shall lie construed accordingly.
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The conviction liascd upon them, therefore, cannot stand: 
whether or not it would if the Board were mistaken as to the law 
and refused to license only under such mistake.

And I may add that the magistrate's statement that the 
building in which it was intended to carry on business could not 
l>e considered a warehouse is quite unsupi>orted by the evidence : 
it had been a warehouse for a brewing company, and was lieing 
adapted to the requirements of the new business, and there is 
really nothing to shew that it would not, when finished, In* quite 
suitable for the purpose.

So, too, upon the ground that Mr. Baylv chose to sup|>ort the 
conviction, it should, in my opinion, fall, if the other point were 
not fatal to it.

Mr. Ha verson’s bugliear, sec. 88*, is really not as formidable, 
objectionable, and vicious as he seems to imagine, though it goes 
a long way contrary to that which is the rule in trials generally 
and which generally must always 1m* the rule. But it does not make 
all the innocent guilty. It must lx? given a reasonable meaning, 
the meaning that when any one charged with an offence against 
the provisions of the Act is proved to I* or to have l>een in posses­
sion, charge, or control of liquor under such circumstances as 
would make him guilty of the offence charged, then, if it is not shewn 
to lie a lawful possession, charge, or control, he may be convicted. 
Mere possession, charge, or control does not make an accused 
jierson even primâ facie guilty of all the crime's of the Ontario 
Temperance Act calendar. If any one is charged with selling 
liquor which it is proved he once had, but which now some one 
else has, he may, not must, be convicted if he fails to shew, as he 
should be able easily to do if innocent, that the change of possession 
was lawful, whilst if charged with unlawfully having liquor, and 
the prosecution prove only that the possession was had in the 
dwelling house in which the accused resides, the prosecution must 
fail; whilst, if it is in a place where it may not lawfully lx? had, 
the onus, apart from the section, should lx? on the accused to 
exculpate himself. And, when a case is made against an accused

*88. If, in the prosecution of any person charged with committing an 
offence against any of the provisions of this Act in the selling or ki-eping for 
sale or giving or keening or having or purcliuhing or receiving of liquor, prm.d 
facie proof is given that such person had in his possession or charge or control 
any liquor in resjiect of, or con willing which, he is lieing prosecuted, then 
unless such person prove that he did not commit the offence with which he is 
so charged he may be convicted accordingly.
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The onus being upon an accused person, no matter what 
the nature of the crime, is not an uncommon thing: it is, upon 
a question of insanity: the Criminal Code, sec. 19; see Rex v. 
Anderson (1914), 16 D.L.R. 203, 22 Can. Crim. Cas. 455; and is 
on all pleas by way of confession and avoidance; nor is it an 
uncommon thing in such cases for the trial Judge to direct an 
acquittal because upon the case for the prosecution, or upon the 
defence as well, reasonable men could not find otherwise.

But that is digressing from Mr. Bayly’s contention that once 
a case is brought within sec. 88 the magistrate’s finding is con­
clusive upon such an application as this.

It must be remembered that in such an application as this 
the Supreme Court of this Province is exercising its supervising 
powers over an inferior court, over inferior judicial officers fre­
quently without legal training, but having their natural local 
prejudices and predilections and widely differing one from 
another in their views; and that under the Act very extraordinary 
powers of confiscation of property and of fine and imprisonment 
are conferred upon them without any right of appeal ; and so there 
is especial reason for watchful and careful exercise of such super­
vising duties and powers.

And all this seems to me to have been present to the mind of 
the Legislature in framing and passing the enactment; for, instead 
of prohibiting certiorari, as is sometimes done, the Legislature by 
the 102nd section provides only that a conviction shall not be 
quashed when “there is evidence to support” it, the intention no 
doubt lieing that the ordinary rule should prevail as to quashing 
convictions, which, like verdicts, should be set aside when there 
is no reasonable evidence to support them, when reasonable men 
could not find as has been found in the conviction or verdict 
complained of.

The fact that the onus may have been upon one side or the 
other cannot make any difference, if, upon the whole evidence, 
reasonable men could not have come to the conclusion to which 
the magistrate has given effect.

I cannot think that the learned Judge who decided the case 
of Rex v. LeClair, 28 Can. Cr. Cas. 216, 39 O.L.R. 436, really 
meant to express a contrary view, much less to decide that in no
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case coming under sec. 88 could a conviction be quashed (or want 
of “evidence to support” it. All that that case seems to me 
to have really decided was: that, in view of the circumstantial 
evidence set out at the conclusion of the judgment, the magistrate 
could not be found fault with, in certiorari proceedings, for re­
fusing to give effect to the unsupported testimony of the accused 
that he was not guilty.

And, it may lie added, if Mr. Bayly’s contention lie right, 
every police magistrate has, and any two justices of the peace 
have, greater powers than the Provincial Legislatures—have powers 
equal to those of Parliament; by the simple process of such prose­
cutions and convictions as this he or they can crush any extra- 
provincial trader and so all extra-provincial trade : charges such as 
this and convictions, from which, by reason of sec. 88, there con 
be no relief, no matter how clearly it may be proved that the 
liquor in possession of the accused is for extra-provincial trade 
only, would put an end to any business, however extensive—a state 
of affairs which, if it really existed, would afford some reason for 
Mr. Haverson’s fulminations against the iniquity of sec. 88.

But, if I am wrong and Mr. Bayly is right as to the meaning 
of the learned Judge, and if that meaning were not—as I think 
it would be—unnecessary for the determination of that case, and 
if Mr. Bayly is right in his contention that a decision under the 
Ontario Tenqierance Act comes within the provision of sec. 32 
of the Judicature Act, I should refer this case to a Divisional 
Court.

There was no evidence in this case iqion which reasonable 
men could find that the applicant or his employers were engaged 
or intended to engage in any but extra-provincial trade, or that 
they were in any but lawful possession of liquor. The magistrate 
has not found otherwise, and no one could so find: the charge 
of keeping for sale in Ontario, if that is what the charge meant, 
entirely failed on the evidence for the prosecution; and no one 
has yet been so absurd as to say that, when the prosecution dis­
proves the charge, the onus is still upon the accused to prove that 
he is not guilty of it; but, if it were, he proved it.

What was proved for the prosecution was possession of liquor 
for sale out of Ontario only ; and so sec. 88 never came into effect.

On all grounds the conviction is quashed.
Conviction quashed.

ONT.

8. C.
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CJ.C.P.



636 Dominion Law Reports. |S7 D.L.R

DORSETT v. DORSE TT.

Manitoba King's Bench, Mathers, C.J.K.ti. January IS, t9SI.

Divorce and separation (| IIIA—15)—Legal cruelty—What consti­
tutes—Adultery by husband in residence occupied by wife— 
No impairment op health—Judicial separation.

Adullory committed by a husband in his own residence, where the 
wife is staying during convalescence, having been removed there with 
the husband’s consent when suddenly taken ill, all hough having a séparai c 
residence of her own, does not constitute legal cruelty which entitles her 
to a divorce, there being no evidence that her health was in any wav 
impaired thereby.

[Review of authorities. See Annotation, Divorce Law in Canada, 
48 D.L.R. 7.)

Statement. Petition by wife for a divorce on the ground of cruelty and 
adultery. Judicial separation granted.

A. O'. Buckingham, for petitioner; S. U. McKay, for respondent 
cVkb Mathers, C.J.K.B.:—This is a divorce petition tried before

me at the recent sitting of the Court at Brandon. The petition 
is by the wife and the prayer for dissolution of the marriage i< 
based upon the allegations of adultery and cruelty. There were 
three children of the marriage and the petition asks that the 
custody of these children lie awarded to the petitioner.

The respondent answered the petition, denying the allega­
tions of adultery and cruelty and charging the petitioner with 
having committed adultery with four named persons in the 
city of Brandon. In answer to the application for custody of 
the children it is alleged tliat the petitioner by writing under 
seal, dated Decemlier 31, 1918, released to the respondent the 
custody of the children. The petitioner replied that the agree­
ment referred to contained a provision that in case the parties 
should at any time thereafter with their mutual consent colinbit 
as man and wife then in such case the payments provided for 
should not longer lie payable and all the covenants contained in 
the agreement should liecome void ; and that they afterwards hail 
so cohabited.

The evidence shewed in the most clear and convincing manner 
that the respondent had committed adultery, in fact, that he is 
now living in adultery with one Edith Swindell.

The charges of adultery against the petitioner I find to be 
untrue although there was much in her conduct to excite suspicion.

This leaves only two questions to be disposed of, viz., the 
allegations of cruelty against the respondent, and the custody 
of the children.

MAN.

K B.
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No attempt has ever been made by any Court charged with 
the administration of the divorce laws to specifically define cruelty. 
This applies to the Ecclesiastical Courts as well as to the Courts 
to which jurisdiction in divorce was transferred by the Act of 
1857, 20-21 Viet. (Imp.), ch. 85. Whether or not cruelty in the 
legal sense has t>een proved is a question of fact: Tomkins v. 
Tomkins (1858), 1 Sw. & Tr. 108; and the most that has ever 
l>een attempted is to state certain rules by which a Court should 
be governed in deciding on such a question. The tenu is not used 
in its loose popular sense but in a very much more restricted sense. 
Acts and conduct which in every-day life might 1#» thought 
cruel may nevertheless fall very far short of constituting cruelty 
in the sense that term is used in the divorce laws. Words of 
reproach or assault, however galling, not amounting to menace 
importing actual bodily harm, are not sufficient: Oliver v. Oliver 
(1801), 1 Hag. Con. 301, 101 E.R. 581.

Lord Stowell in Evans v. Evans (1790), 1 Hag. (’on. 35,161 E.R. 
406, in a judgment which has become a classic, has pointed out that 
it is the duty of the Courts to keep the rule extremely strict ; that 
the causes must be grave and weighty and such as shew an absolute 
impossibility that the duties of married life can l>e discharged and 
what falls short of a state of personal danger is with great caution 
to be admitted. He says, at pp. 38,39,40, E.R. at pp. 467, 468:—

What merely wounds the mental feelings is in few cases to be admitted 
where they are not accompanied with bodily injury, either actual or menaced. 
Mere austerity of temper, petulance of manners, rudeness of language, or 
want of civil attention or accommodation, even occasional sallies of passion, 
if they do not threaten bodily harm do not amount to legal cruelty; they are 
high moral offences in the marriage state undoubtedly not innocent surely 
in any state of life but still they are not that cruelty against which the law 
can relieve, . If it be complained that by this inactivity of the
Courts much injustice may be suffered, and much misery produced, the 
answer is, that Courts of justice do not pretend to furnish cures for all the 
miseries of human life; they redress or punish gross violations of duty, but 
they go no further; they cannot make men virtuous; and, as the happiness 
of the world depends upon its virtue, there may be much unhappiness in it 
which human laws cannot undertake to remove. . In the older cases
of this sort, which I have had an opportunity of looking into, I have observed 
that the danger of life, limb, or health, is usually inserted as the ground upon 
which the Court has proceeded to a separation. This doctrine has been 
repeatedly applied by the Court in the cases that have been cited; the Court 
has never been driven off this ground; it has been always jealous of the 
inconvenience of parting from it, and I have heard no one case cited, in which 
the Court has granted a divorce without proof given of a reasonable appre-
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tension of bodily hurt. I say an apprehension, because assuredly the Court 
is not to wait till the hurt is actually done; but the apprehension must bo 
reasonaltle: it must not be an apprehension arising merely from an exquisite 
and diseased sensibility of mind.

In Westmeath v. Westmeath (1828), 2 Hag. Ecc. Supp. 1, at p. 72, 
162 E.R. 992 at pp. 1016, 1017, Sir John Nicholl adopted the 
principles enunciated in Evans v. Evans, and after quoting largely 
from that case said :■—

These then are the principles by which these Courts have been governed 
and according to which it is my duty to decide. There must be ill-treatment 
and personal injury or the reasonable apprehension of personal injury. What 
must be the extent of the injury or what will reasonably excite the appre­
hension will depend upon the circumstances of each case.

When Evans v. Evans, and Westmeath v. Westmeath were 
decided, no tribunal had power to dissolve the marriage tie; the 
most that could be done was to decree a divorce a mensa et thoro.

The power to dissolve marriage by judicial process was first 
given by the Divorce and Matrimonial Causes Act, 1857, 20-21 
Viet. (Imp.), ch. 85, by which all the jurisdiction theretofore 
exercised by the Ecclesiastical Courts in respect of matrimonial 
causes was vested in a Court created by that Act called the Court 
of Divorce and Matrimonial Causes. By sec. 22 of that Act the 
newly created Court was directed to follow' the principles and 
rules upon which the Ecclesiastical Courts had theretofore acted 
in all proceedings other than for the dissolution of marriage as to 
which the Ecclesiastical Courts had no jurisdiction.

After 1858, when the Act came into force, the principles on 
which the Ecclesiastical Courts had acted in deciding the question 
of cruelty were adhered to as the statute directed in suits for 
judicial separation, which took the place of the former divorce 
a mensa et thoro.

The Act dune into force on January 11, 1858, and on Max 4 
following, Tomkins v. Tomkins came on for hearing before the 
Judge Ordinary and a common jury. In directii g the jury the 
Judge read a passage from the judgment in Evans v. Evans, and 
continued, at pp. 171-172:—

Danger of life, limb, or health, has continued in substance the rule upon 
which the Courts have acted; the phrase has sometimes been varied. Sir 
John Nicholl has used the expression “injury to person or to health” which 
I am inclined to take in conjunction with Lord Stowell’s expression, for there 
might be a great deal of suffering and brutal usage without coming strictly 
within the terms of the latter. There must, however, be bodily hurt—not 
trifling or temporary pain, or a reasonable apprehension of bodily hurt.
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In Crrtis v. Curtis (1858), 1 S\v. & Tr. 192, derided a month 
later, the law was stated in similar terms

Subsequently the question was mueh discussed in the cele­
brated Itussdl v. Kussell ease, |1895] P. 315; [1897] A.C. 395. 
The Countess of Russell petitioned for restitution of conjugal 
rights and her husband counter-petitioned for judicial separation 
upon the ground of cruelty. The cruelty alleged was that his 
wife hud publicly charged him with the commission of an unnatural 
offence and iiad persisted in the charge when she knew it to be 
false. The question was, did the making of this false charge 
constitute cruelty? The case finally reached the House of Lords 
where it was decided by five to four that the facts alleged and 
proved did not amount to cruelty entitling the husband to a 
judicial separation. The case revealed an extraordinary 
divergence of judicial opinion on the subject. Throughout the 
litigation 13 judicial opinions were expressed. Of these, six 
thought the acts charged amounted to cruelty and seven that 
they did not. In the House of Lords, Lord Herschell delivered a 
speech which was concurred in by the majority consisting of Lords 
Watson, Macnaghten, Shand and Davey. Summing up the 
re sult of the authorities prior to the Divorce and Matrimonial 
Causes Act, 1857, he said, at p. 456:—

I think it may confidently he asserted that in not a single case was a 
divorce on the ground of cruelty granted unless there had been bodily hurt 
or injury to health, or a reasonable apprehension of one or other of these. 
And it may with equal confidence be asserted that no other test was ever 
applied when it had to be determined whether a sentence of divorce on the 
ground of cruelty should be pronounced.

Referring to the cases decided since the coming into force 
of the Divorce and Matrimonial Causes Act, 1857, he says, at 
p. 457, that, “The law has never been enunciated in other terms, 
and no other test has I teen suggested as the correct one."

He approves of the rule as laid down by Sir Crcsswell Cresswcll 
in charging'the jury in Tomkins v. Tomkins, supra, as a clear 
and “an accurate statement of the law administered by the 
Ecclesiastical Courts." He said, at p. 458:—

It has been suggested, that it was not a complete exposition of the law, 
but merely such a statement as was neoessary, having regard to the facts 
proved in the particular case. I am unable to so regard it. It purports to 
inform t he jury what legal cruelty is. The learned Judge speaks of danger of 
life, or limb, or health, as “the rule on which the Courts have acted." There

MAN.

K. B.
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had been established, if the real question was whether the circumstances 
were such as to render the discharge of the marriage duties impossible, the 
Judge was, I think, bound so to direct the jury. Moreover, so far as 1 can

Mathers.
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discover, Sir Cresswell Cresswell never gave any jury a different direction 
from that to be found in Tomkins v. Tomkins, or expounded the law otherwise.

From the foregoing it appears that the essential features of 
cruelty lx)th l>efore and after the Divorce and Matrimonial 
Causes Act, 1857, which would entitle a petitioner to a divorce 
a mensa et thoro, or a judicial separation, was bodily or mental 
injury, or a reasonable apprehension of one or the other, or as 
stated by Lopes, L.J., in delivering the majority judgment of the 
Court of Appeal in Russell v. Russell, [1895] P. at p. 322, “there 
must l>e danger to life, limb or health, bodily or mental, or a 
reasonable apprehension of it to constitute legal cruelty.”

As before pointed out, in all proceedings except those for 
dissolution the Court was l>ound by see. 22 of the Act to follow 
the principles and rules of the Ecclesiastical Courts and it was 
to l>e expected therefore that in suits for judicial separation, or 
restitution, the law as laid down by the Ecclesiastical Courts 
with respect to cruelty should be adopted by those Courts which 
succeeded to their jurisdiction in matrimonial causes. There 
was no such limitation imposed with respect to suits for dissolution 
of marriage but I find that in such suits where cruelty has been 
an issue, the same criteria has l>een adopted and no other has 
ever l>een suggested or applied. Indeed, it would l>e difficult to 
suggest a reason why one rule for the ascertainment of cruelty 
should be used in one class of action and a different rule applied 
for the same purpose in the other. I find that the Courts have 
not done so but have defined cruelty when it is an element in a 
dissolution suit in exactly the same terms as in any other matri­
monial cause in which it is a question for decision. Thus in 
Milford v. Milford (1866), L.R. 1 P. & D. 295, at p. 299, a dis­
solution action, Lord Penzance said:—

The essential features of cruelty are familiar. There must be actual 
violence of such a character as to endanger personal safety, or there must 
be a reasonable apprehension of it. The Court, as Lord Stowell once said, 
has never been driven off this ground. Nor do the cases cited in the argument, 
whatever expressions may have fallen from the Court, affect to decide that 
anything short of this will be sufficient to found a decree upon cruelty.
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And in Birch v. Birch (1873), 28 L.T. 540, also a dissolution MAN- 
action, Sir James Hannon said, at p. 541 :— K B.

1 mull bold fait to the rule of my predecessors, that cruelty must he of I),,k„i:tt

such a character that it is dangerous to life, limb, or health. In saying that r
it must be such as is injurious to health, it does not follow that it must actually Doksett. 
have reached that point at which injury has been caused. If there is reason- 
able ground to believe that it will be persisted in so as to cause mischief, then C.J.K ti­
the party may bring that matter into Court, because it is not necessary that 
he or she should wait until violence has aclually occurred.

In 16 Hals., paru. 075 at pp. 473, 474, the law is thus «fated:—
Cruelty may be defined as conduct of such a character as to have caused 

danger to life, limb, or health (bodily or mental), or as to give rise to a reason­
able apprehension of such a danger. It is important to observe, in considering 
the many and varied cases on this subject, that the word “cruelty" apitcars 
to have been used not only in this but, not infrequently, also in a wider and 
more popular sense.

Instances of its use in a popular sense are referred to by Lord 
Herschell in Bussell v. Bussell, 11895] 1*. at p. 449.

Several cases speak of actual or apprehended violence its tin 
essential element hut the more recent decisions shew that with­
out any actual or apprehended violence, reproaches, abuse, anil 
threats, persisted in to the extent of injuring health is within 
the decision in Bussell v. Bussell, and is sufficient: Moss v. Moss 
[1916] P. 155, at p. 162.

This view of the law is confirmed by the Court of Appeal 
in Baker v. Baker, reported, so far as I am aware, only in the 
London Times of December 11, 1919. That was a petition for 
dissolution on the ground of adultery and cruelty. The adultery 
was admitted but it was denied that the acts charged constituted 
legal cruelty. The petitioner was a theatrical singer and the 
cruelty charged was that the respondent for a long time had 
persisted in writing letters to her threatening to commit suicide 
when she was about to perform at the theatre. The evidence 
shewed that the letters had a serious effect on her health. They 
were manifestly written with the object of causing her annoyance 
and mental anguish and as her health was seriously affected by 
them the Court, following Moss v. Moss, held that they con­
stituted legal cruelty. Scrutton, L.J., said the law of cruelty in 
divorce should be closely watched against a tendency to take 
a too lenient view of what constituted cruelty. The Court 
ought to act on the view of Lord Stowell that it was the duty 
of the Court to keep the rule extremely strict. The causes must
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___ ' be grave and weighty and such as shew an absolute impossibility
h B. that the duties of married life can be discharged. It was not

Dorset! every conduct which caused injury to health which could be 
Dorset! considered cruelty. He then said that the sending of the letter 
^ when she was about to perform at the theatre was a course of
ci.KB conduct which was cruel and which, in fact, injured her health,

and the decree should be granted.
In Canada the question of what constitutes cruelty entitling 

the aggrieved party to decree a mensa et thoro, or its modern 
equivalent, a judicial separation, or to a dissolution of marriage, 
has seldom come before the Courts, the reason no doubt being 
that until recently divorce jurisdiction was exercised only by the 
Courts of the Maritime Provinces and British Columbia. In 
the few eases in which the question has called for a decision the 
principles enunciated by the Knglish Courts have uniformly been 
followed.

Hunter v. Hunter (1803), 10 N.B.R. 593, was a petition for a 
decree a me nun et thoro upon the ground of cruelty. It was there held. 
following Kraut v. Keans, 1 Hag. Con. 35,161 E.R. 466, that tosustain 
the petition there must be evidence of acts of violence or ill- 
treatment endangering life or health, or threats of such violence 
or ill-treatment and a reasonable apprehension that they may be 
carried out. As the evidence fell short of this the petition was 
dismissed. That case was decided bet re Hussell v. Russell, supra. 
Since the latter decision the rule laid down by Lord Hcrschcll has 
been acted upon: Edmond» v. Edmonds (1912), 1 D.L.R. 5Ô0, 
17 B.C.R. 28; Walsh v. Walsh (1914), 20 B.C.R. 482; Timms v. 
Timms (1910), 15 B.C.R. 39. The same may be said with respect 
to actions for alimony : Willey v. Willey (1908), 18 Man. L.K. 
298; Moon v. Moon (1913), 9 D.L.R. 679, 6 S.L.R. 41; Whimbey 
v. Whimbey (1919), 48 D.L.R. 190, 45 O.L.R. 228.

It will be found by reference to the Australian and New 
Zealand reports that a similar rule prevails there : Hume v. 
Hume (1890), 11 N.S.W. L.R. (Divorce) 1; Oliver v. Oliver, 12 
N.S.W. W.N. 65. In Topp v. Topp, [1920] N.Z.R. 442, the 
rule is thus stated : “To constitute legal cruelty there must be 
danger to life, limb, or health, bodily or mental, or a reasonable 
apprehension of it.”
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That is the rule as formulated by I-opes, L.J., in l/usfell v. 
KukkiII, [18115] 1*. 315, when it was before t'le Court of Appeal 
and whieh was afterwards aflirmed by the majority of the House 
of I-ords, 11897] AX'. 3115. It is the rule which has been followed 
by all the Courts in the Hritish dominions since that time and to 
which the Courts of this Province arc bound to adhere.

I have discussed the question of legal cruelty at this great 
length to shew that the term is used in the divorce laws in a 
much more restricted sense than it ordinarily lwars when used 
in a popular sense.

The question I must now decide is whether the evidence 
sustains the charge that the respondent has been guilty of what 
the law regards as cruelty towards the petitioner.

The parties were married on December 25, 1905, and there­
after they lived together as husband and wife at Hrandon with 
short intervals elsewhere until the respondent left for overseas 
as a member of the 79th Battalion in 191(i. During that period 
their married life may be described as fairly harmonious and they 
parted on good terms. In December of that year she, with 
his consent, followed him to England bringing the children with 
her. He had rented a flat in London in which they took up 
housekeeping. Some time afterwards a cousin of hers, the woman 
Edith Swindell, by her invitation, began at first to spend week 
ends and towards the end of 1917 to live with them. The peti­
tioner became jealous—and not without cause as subsequent 
events have shewn—of the conduct of the respondent with this 
woman. This led to quarrels which culminated in an angry scene 
on December 24, 1918, resulting in the agreement to live separate 
and apart already referred to. The petitioner at once left the 
respondent's flat and went to live with some relatives in Kent.

In April, 1919, she returned to Brandon and after spending 
some time with her friend Mrs. Webb obtained a cottage of her 
own in which she still lives. After the separation agreement 
the respondent continued to live in the London flat with Miss 
Swindell and the three children. About the end of May, 1919, 
he returned to Brandon with the children and obtained a house in 
which he and they took up their residence. After a time the 
petitioner began to visit the respondent. She was employed 
during the day but in the evening she visited him at his home
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****** and washed and mended the children's clothes. She says that
K. B. such visits extended over a period of nearly two months and that

Dorsitt during that time she remained all night and that she and the 
Domett resP°udent occupied the same bed. He admits she remained one

m—night but that they did not sleep together. Except for its bearing 
cj kb! upon the question of whether or not there was a resumption of 

cohabitation so as to nullify the separation deed, it is immaterial 
whether they slept together or not. As it may be material in 
that view I find, notwithstanding his denial, that they did resume 
marital relations for the time stated by the petitioner. She still 
continued to occupy her own cottage as a separate residence and 
except for this period mentioned slept there.

She was then employed at the Prince Kdward Hotel and 
one day she Irecamc suddenly and seriously ill. Her ailment 
took the form of a nervous breakdown and she was taken to 
the house of her friend Mrs. Webb. The respondent was sent 
for and upon the suggestion acquiesced in by him that she should 
be removed to his house, she was taken there. A day or two 
afterwards and while still unwell, though greatly improved, the 
respondent shewed her a telegram he had received from Edith 
Swindell stating tliat she had arrived at Montreal. As a matter 
of fact he had sent for Miss Swindell with a view to renewing their 
adulterous intercourse. A few days afterwards he went to 
Winnipeg to meet her and after an absence of two days he and 
Miss Swindell arrived late at night at his house. And now there 
took place the incident upon which the charge of cruelty is chiefly 
based. The respondent and Miss Swindell went to bed together 
leaving the petitioner to sleep on a couch in the sitting-room. 
Such profligate and bare-faced adultery was no doubt calculated 
to outrage the feelings of a wife and she says that she fainted 
after leaving the house the next morning. She, however, went 
back and remained another night in the respondent’s house after 
which she left and has not since visited him.

Evidence was given of two acts of actual violence both of 
which may l>e dismissed with a very brief notice. Some time 
before he left for overseas he slapped her on the cheek with his 
open hand. The incident was not regarded as serious by her and 
was completely forgiven long before he went away. In any 
event the respondent was at the time greatly provoked by the
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petitioner using vile language to him before the ehildren, a eireum- __ 
stance which though not justifying it deprives it of mueh of the K. B. 
significance which otherwise might lie attached to it. Domett

The other incident tisik place on December 24, 1918, during |)( £
the scene already referred to. The petitioner admits that on ----
that occasion she used very lad language in the presence of cj k a! 
the children; that although she did not up to that time believe 
her husband had lieen guilty of any matrimonial offence, she 
offered to place her bed at the disposal of himself and Miss 
Swindell. By reason of her bad language the respondent pushed 
her out of the room. She admits the language she used was such 
as no woman should have used. It was of such a character that 
although invited to repeat it in ( 'ourt she declined to do so. Kor 
a couple of weeks before the res|Xindent had not spoken to her and 
had occupied a separate lied.

I am satisfied that neither of the arts of violence deposed to 
would have occurred had they not lieen provoked by the con­
duct of the petitioner herself. While he cannot justify these 
acts of violence, on the other hand she has no right to complain 
of conduct of which she was herself the authoress unless the 
violence of his retaliation was out of all proportion to the pro­
vocation. I do not think his conduct on either of these occasions 
can be so descrilied. These acts of violence are not alone sufficient 
to warrant a decree.

There is do evidence that up until December 24, 1918, the 
conduct of the respondent with Miss Swindell had gone lieyond 
indiscreet familiarity. The petitioner, who was in the best 
position judge and who, under the impulse of jealousy, was alert 
to db, rr wrongdoing, did not believe that their amiliarity 
had gone so far. She agreed to a separation and took up a separate 
residence and knew that after her departure Miss Swindell con­
tinued to live in the respondent's flat.

Then, was the conduct of the respondent the night of Miss 
Swindell’s arrival in Brandon cruelty in the legal sense?

No Court has ever held that adultery committed in the house­
hold, either with or without the knowledge of the wife, constitutes 
legal cruelty unless it appears that the wife's health, physical or 
mental, was affected or was likely to lie affected thereby.

42—57 D.L.B*
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In Coueen v. Couaen (1805), 4 Sw. & Tr. 104, 12 L.T. 712, 
the evidence disclosed that the husband had treated his wife with 
great coldness and neglect and unknown to her was carrying on 
an adulterous intercourse with a female servant. The Judge 
Ordinary in n-fusing the wife’s petition for a dissolution upon the 
ground of adultery and cruelty, pointed out that the Divorce 
and Matrimonial t'auses Act, 1857, had made it a condition of 
granting a divorce to a wife that the husband should l>c shewn to 
have lieen guilty of adultery coupled with cruelty or desertion, 
or certain aggravated kinds of adultery such as incestuous adultery, 
bigamy and adultery, but had not said that adultery in the house­
hold should lie sufficient. It could not la- classed as cruelty 
liecause the wife had no knowledge of it, anil her health could in 
no way lie affected by it.

In Le Couleur v. Le Couleur, reported only in The Times, 
March 2, 18%, and in a note in Gwynne Hall on Divorce and 
Matrimonial Causes 380, the husband had persisted in treating 
his wife as a menial and putting her in a subordinate position 
while openly carrying on an adulterous intercourse with another 
woman in the family residence, and had threatened that if she 
made any fuss he would go abroad with the woman. In con­
sequence of this treatment the wife liecame ill lioth physically 
and mentally. The Court, following Kelly v. Kelly (180V), 
L.R. 2 1*. & D. 31, said the wife had been exposed to insults of the 
worst kind which, having caused a breakdown of her health, 
was cruelty of a very gross kind.

The evidence in this case does not carry it so far. The house 
occupied by the respondent when Miss Swindell came to live with 
him was his own and not the joint house of himself and the peti­
tioner. She was there during convalescence and although she 
desired to resume cohabitation with him as his wife she still 
retained her own separate residence. It does not appear that he 
had agreed to resume cohabitation or that he had received her 
into his house for any other reason than that she was ill, and only 
during her illness. She, however, was there and no doubt enter­
tained the hope of I icing allowed to remain, all of which was 
blasted by the arrival of Miss Swindell and his open and Uagrant 
adultery with her.
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The conduct of the respondent in thus brazenly committing 
adultery with his paramour without any attempted conceal­
ment and in utter disregard of all decency, no doubt constituted 
cruelty in the popular sense, hut was it cruelty in the legal sense? 
The petitioner’s health was not impaired by it and therefore it 
larked the essential element of cruelty. The illness itf which she 
was then suffering was of course not produced by this incident 
as it licgan several days before Miss Swindell arrived. The 
petitioner says that the next ilay after the Swindell woman rame 
she (the petitioner) fainted on the street. There is no corrol«ra­
tion of her statement hut accepting it as true it does not ap|>rnr 
that her fainting was due to what took place the night liefore. 
In any event it was but a temporary giddiness from which she 
quiekly recovered. The liest evidence that her health lias not 
suffered by her husliand’s treatment of her is the fact deposes! 
to by her most intimate friends that she is now in good health.

After considering the evidence with the most anxious care 
I cannot find that the acts of cruelty relied upon, viewed either 
singly or in their cumulative effect, have resulted in any present 
or apprehended impairment of the petitioner’s health. As there 
has lieen no suggestion of cruelty in any other sense, except the 
two acts of violence before referred to, 1 hold tliat the petition 
insofar as it prays for a dissolution of marriage fails.

Her counsel asked that she lie granted a decree of judicial 
separation in the event of it lieing held that legal cruelty had 
not lieen made out. To entitle her to such a decree proof of 
adultery alone is sufficient. She is, therefore, entitled to a decree 
of judicial separation.

I am not at present prepared to deal with the custody of the 
children, or alimony, or maintenance. Before doing so 1 require 
further evidence, which may lie supplied upon affidavit. The 
application should lie made liefore the final decree is issued.

The petitioner is entitled to costs of the petition.
Judgment acanrdingly.
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UPPER CANADA COLLEGE v. SMITH.

Supreme Court of Canada, Davies, C.J., Idington, Duff, Anglin, Brodeur, and 
Mignault, JJ. December 20, 1920.

Statutes (§11 D—125)—Statute of Frauds—Construction—New enact­
ment—Right of action taken away—Not applicable to exist­
ing RIGHTS.

Section 13 of the Statute of Frauds, R.S.O. 1914, ch. 102, as enacted 
by 6 Geo. V., ch. 24, sec. 19, and amended by 8 Geo. V., ch. 20, see. 58, 
being an enactment which has the effect of taking away a right of action 
and not merely regulating practice and procedure, should not be con­
strued as having a retrospective oj>eration or as taking away a right of 
action existing at the time of its passage, there being no clear intention 
expressed of giving the enactment such retrospective operations.

[Review of authorities: Smith v. Upper Canada College (1920), 54 
D.L.R. 548, 48 O.L.R. 120, affirmed ]

Appeal by defendant from the judgment of the Supreme ('ourt 
of Ontario, Appellate Division (1920), 54 D.L.R. 548, 48 O.L.R. 
120, reversing the judgment of Middleton, J., dismissing the 
action upon the determination in favour of the defendants of a 
question of law raised in the statement of defence. Affirmed. 

Frank Arnoldi, K.C., for appellant.
A. G. F. Laurence, for respondent.
Davies, C.J.:—I concur in the opinion of Anglin, J.
Idington, J. (dissenting) :—This is an action for the recovery 

of a commission on the sale of land under a mere verbal contract 
which would have entitled the respondents to succeed but for the 
provisions of the amendment, by 6 Geo. V., ch. 24, sec. 19, and 
8 Geo. V., ch. 20, sec. 58, to the Ontario Statute of Frauds, which 
reads as follows:—

No action shall be brought to charge any person for the payment of a 
commission or other remuneration for the sale of real property unless the 
agreement upon which such action shall be brought shall be in writing separate 
from the sale agreement and signed by the party to be charged therewith or 
some person thereunto by him lawfully authorized.

The parties stated in their respective pleadings their respective 
contentions and agreed that the issues should be disposed of thereon 
under R. 122 of the Ontario Judicature Act, R.S.O. 1914, ch. 56.

Upon argument before Middleton, J. (1920), 47 O.L.R. 37, he 
held that under the imperative requirements of said amendment, 
the respondent’s action must fail, and dismissed it accordingly.

On appeal to the Appellate Division (1920), 54 D.L.R. 548, 
48 O.L.R. 120, they all seemed impressed with the correctness of 
that decision of the case presented to him but, upon the suggestion 
of Riddell, J., that the action had been misconceived and should
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have lieen founded U|khi facts which seemed to imply, in his view, 
a legal obligation resting upon ap|icllant not to interfere with 
respondent's right to earn said commission, a judgment was 
reached, concurred in by the majority, that the ap|)eal should 
lie dismissed and leave given to amend and sulistitute a new action 
founded upon such implication.

When 1 say “concurred in by a majority" it is to Ik1 oliservcd 
that one of the three constituting the majority did so hesitatingly.

The others expressed their view by the opinion written by 
Masten, J., in which Mulock, C.J. Ex., concurred, holding that the 
case as presented had lieen properly decided, but apparently 
assented to the permission to amend should that lie made within 
10 days, and default thereof, the appeal and action should lie 
dismissed with costs.

No such amendment lias lieen made and the ease has been 
argued liefore us upon its original footing.

We arc always reluctant to interfere with mere matters of 
procedure in the Courts lielow, but is this pro|iosed alteration of the 
record a matter merely of procedure" 1 think not in light of the 
fact that respondent lias not accepted what lias lieen proffered.

The amendment, if made, would only result in the trial of an 
action for damages upon the implication of contract and breach 
thereof, which never could result in any substantial damages.

How can there lie substantial damages for breach of an implied 
contract upon which, in the ultimate result, the respondent could 
not shew that he had lost anything liecause he was only deprived 
of the possibility of acquiring a result upon which in law he could 
never recover?

1 think this cause, in any form it is put, is hopeless in light of 
the imperative requirements of the above quoted amendment, 
and hence that this appeal should lie allowed with costs here and 
lielow, and the judgment of the trial Judge lie restored.

IX;FF, J.:-—The principle which in my judgment governs this 
appeal can lie stated in the language of Willes, J., delivering the 
judgment of the Exchequer Chamber and speaking on liehalf of 
a Court of six in Phillips v. Eyre (1870), L.R. 6 Q.B. 1, at p. 23. 
The passage is as follows:—

Retrospective laws are, no doubt, primâ far it' of questionable policy, 
and contrary to the general principle that legislation by which the conduct of
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mankind ie to be regulated ought, when introduced for the first time, to deal 
with future acts, and ought not to change the character of past transactions 
carried on upon the faith of the then existing law. “Leges et constiiutianes 
/ut uns cerium est dare format» negator non ad facta praeterita revocari; nisi 
ruminatum et de praeterita tempore et adhuc pendentibus negotiis cautum sit 
Accoidingly, the Court will not ascribe retrospective force to new laws affect­
ing rights, unless by express words or necessary implication it appears that 
such was the intention of the Legislature.

I think the case falls within the principle because, 1st, the 
considerations upon which that principle rests apply to their full 
extent to the statute ltefore us and 2nd, the conclusion is power­
fully supported by the decisions of the Courts in cases in which 
the principle has been applied.

The well known passage may be recalled in which Lord Coke 
(2 Institutes of the Laws of England, 292) lays it down that it is 
"a rule and law of Parliament that regularly nova constitutio fut urn 
formant imponere debet non prtuUriUx," and the rule that statutory 
enactments generally are to be regarded as intended only to 
regulate the future conduct of persons is, as Parke, IL, said in 
Moon v. Durden (1848), 2 Exch. 22, at p. 43, 154 E.R. 389, at 
p. 398, “deeply founded in good sense and strict justice,” because, 
speaking generally, it would not only be widely inconvenient but 
a flagrant violation of natural justice to deprive people of rights 
acquired by transactions perfectly valid and regular according to 
the law' of the time.

The plaintiff had a contract with the defendants. Under that 
contract he was entitled, upon the performance of certain con­
ditions, to he paid by them a certain sum of money. He was 
entitled also to have them refrain front taking steps which would 
prevent hint earning his right to be paid by hindering him in the 
performance of the conditions. The effect of the statute construed, 
as we are asked to construe it, on behalf of the defendant, was to 
enable the defendant to refuse to pay, to refuse to perform their 
obligations under this contract because the plaintiff could never 
acquire a right to bring an action upon it unless the defendants 
consented to sign a memorandum complying with the provisions 
of the statute. It is quite true that the statute does not in terms 
declare riuch a contract to lie void but the effect of taking away the 
right to bring an action is that practically as regards the power of 
the plaintiff to secure the right which the contract gave him
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according to the law an it then was, the contract is reduced to an 
abstraction. The plaintiff's right at the time of the |iassing of the 
Act was a valuable right, a right capable of I wing appraised in 
money ; after the passing of the Act it became, if the defendant’s 
construction is the right one, deprived of all value. It is not of 
any importance that the right of action had not accrued when the 
statute was passed, for, as Lord Sclliome says, in Main v. Stark 
(1890), 15 App. Cas. 384, at p. 388, “words not requiring a retro­
spective operation so as to affect an existing status prejudicially 
ought not to be so construed."

TJie application of the principle is disputed on two grounds: 
1st, and this is the ratio of the judgment of Middleton, J., it is 
said that the statute is a statute relating to procedure and the 
ease therefore falls within the rule thus expressed by Lord Penzance, 
then Wilde, B., in his judgment in Wright v. Hale (I860), 6 H. A 
N. 227, at p. 232,158 E.R. 94 at p 96, “but where the enact ment deals 
with procedure- only,unless the contrary is expressed, the enactment 
applies to all actions, whether commenced before or after the jiassing 
of the Act,” and the 2nd : It is said that the language of the statute 
sufficiently expresses the intention of the Legislature that it should 
govern all actions without exception liegun after the date fixed 
by the statute itself for the commencement of its operation.

To consider first the language of the statute. As Parke, B., 
said in Moon v. Durden, 2 Exch., at p. 43, 154 E.R., at p. 398, the 
rule is “one of construction only” and “will certainly yield to the 
intention of the legislature"; and that intention may lie manifested 
by express language or may lie ascertained from the necessary 
implications of the provisions of the statute, or the subject matter 
of the legislation or the circumstances in which it was |»ssed may 
lie of such a character as in themselves to rebut the presumption 
that it is intended only to be prospective in its operation. Examples 
might be multiplied in which Judges of very high authority have 
said that the intention to affect prejudicially existing rights must 
appear from the express words of the enactment, e.g., by Fry, J., 
in Hickson v. Darlow (1883), 23 Ch. D. 690, at p. 692, “they are 
not to have a retrospective operation unless it is expressly so 
stated.” And even more numerous instances might lie adduced 
of dicta enunciating the doctrine that the intention must appear 
from the words of the statute itself.
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Rolfe, B., in Moon v. Durden, 2 Exch., at p. 33, 154 E.R., at 
p. 394, says:—

The principle is one of such obvious convenience and justice that it 
must always be adhered to in the construction of statutes, unless in cast-- 
where there is something on the face of the enactment putting it beyond doubt 
that the Legislature meant it to o|>erate retrospectively.

\nTheMidland It. Co. v. Pye (1861), 10C.B. (N.S.) 19, at p. 191, 
142 E.R. 419, at p. 424, there is a passage in the judgment of 
Erie, C.J., approved by the Privy Council in Young v. Adame, 
[1898] A.C. 469, at p. 476. It is in these words:—

Those whose duty it is to adndnister the law very properly guard against 
giving to an Act of Parliament a retrospective operation unless the intention 
of the legislature that it should he so construed is expressed in clear plain and 
unambiguous language; la-cause it manifestly shocks one's sense of justice 
that an act legal at the time of doing it should be made unlawful by some new 
enactment.

Again in Perry v. Skinner (1837), 2 M. & W. 471, at p. 477, 
150 E.R. 843, at p. 845, Parke, B., in a passage approved in the 
last cited case says that “the law will not give [retrospective effect] 
to any Act of Parliament unless the words are manifest and plain.” 
The foundation of the rule being, as Ixtrd Coke says, that it is a 
“rule and law of Parliament that regularly nova constitutin'' non 
]>rarteritis “formam imponere debet," this practice of Parliament 
itself would seem to lie an adequate justification for the practice 
of the Courts in restricting the application of statutes to the future 
unless the intention that they are to have a wider effect is perfect l\ 
plain.

Decisions seemingly inconsistent with this principle may 
generally lie explained as haring proceeded from the view tlrnt 
either the subject matter or the circumstances of the legislation 
excluded the application of the consideration of justice and con­
venience upon which the practice of Parliament is based. In 
Cornill v. Hudson (1857), 8 El. & Bl. 429, at pp. 437-438,120 E.R. 
160, at p. 163, for example, the Court had to decide the question 
whether sec. 10 of the Mercantile Amendment Act, 19-20 Viet., 
1856 (Imp.), ch. 97, providing that the limit of the Statute of 
James should not be extended by reason of a person, in whom the 
right of action was vested, being at the time the cause of action 
accrued, beyond the seas or in prison. Lord Campbell, C.J., in 
delivering the judgment of the Court said:—
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The intention was to prevent actions thereafter to be brought whether 
on past or future transactions. Does that tend to injustice? I see none. 
It only carries out what was probably the intention of the Legislature, that 
persons should not, by merely remaining abroad, now that travelling is so easy 
and directions are so readily transmitted, be enabled indefinitely to prolong 
the time within which they may commence their actions. The period might 
extend to fifty years. Then as to imprisonment. An imprisonment of six 
years for crime is extremely rare in this country: persons might often commit 
the grossest injustice by remaining voluntarily in prison to keep alive the right 
of action. The Legislature intended to prevent this vexatious prolongation 
of the right. I see no injustice in this intention, which may fairly lie collected 
from the words of the 10th section.

On the other hand, in Jackson v. Woolley (1858), 8 El. A HI. 784, 
at pp. 787-8, 120 E.R. 292, at p. 293, the Court of Exchequer 
Chamlter held that see. 14 of the same Act should not lie applied 
in such a way as to deprive the plaintiff of a right of action existing 
at the time the statute was passed anti the rule of construction 
laid down by Lord Cranworth, then Rolfe, B., in Moon v. Durden, 
2 Exch. 22, at p. 33, 154 E.R. 389, at p. 394, quoted altove, was 
approved. lord Hatherley, L.C., I'ardo v. Bingham (1869), 
L.R. 4 Ch. 735, at p. 740, seems to have thought that Cornill v. 
Hudson, supra, had been overlooked by the Judges who decided 
Jackson v. Woolley, supra, but the report shews that Cornill v. 
Hudson was cited before the Exchequer Chamber; and in Williams 
v. Smith (1859), 4 H. & N. 569, at pp.563-4,157 E.R. 960at p.962, 
it was stated by Erie and Crompton, JJ., that all the Judges of 
the King’s Bench (the Judges who decided Cornill v. Hudson) 
agreed with the opinion of the Exchequer Chamlier, and Crowd)', 
J., explicitly adopted the passage quoted aliove from the judgment 
of Rolfe, B., in Moon v. Durden. Singularly laird Hatherley does 
not refer to Williams v. Smith.

West v. Gwynne, [1911] 2 Ch. 1, a decision of theCourt of Appeal, 
is another case in which the point of view exemplified by the judg­
ment of Lord Campbell in Cornill v. Hudson, supra, dictated the 
opinion of the Court and it was held that the general words of a 
statute passed for the purpose of correcting a state of law lending 
itself to grave abuse should not lie restricted for the purpose of 
enabling people to exercise their legal rights unreasonably or 
oppressively from the vantage ground of the apez juris. Emergency 
statutes passed during the war providing for the suspension of 
particular remedies and intended only to lie measures of temporary
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duration (see H'elbg v. Parker, [ltilti] 2 Ch. 1), have been held to 
apply to existing contracts and securities on the ground that the 
language was clear and that the object of the legislation would 
otherwise lie defeated.

Now, coming more precisely to the language of the statute 
before us, there is one peculiarity of it which brings it within the 
scope of judicial comment of high authority, namely, the fact that 
the words “shall be in writing" point to a writing to be brought 
intoexisteneeafterthe passing of the Act. Becauseof the correspond­
ing language of the Statute of Frauds, Platt, B., said, in Moon v. 
Durden, 2 Kxch. 22, at p. 27, 154 E.R. 38!), at p. 392, that the 
“form of the condition on which the right to bring an action was 
made to depend, imported that future agreements alone" were 
struck at; and Rolfe, B., in his judgment delivered in the same 
ease, 2 Kxch., at p. 36, 154 E.R., at p. 395, expressed the opinion 
quite decidedly that the previous decision in Towler v. Chatterton 
(1829), 6 Bing. 258, 130 E.R. 1280, was open to criticism on the 
ground that the similar language in Ixjrd Tenterden's Act “points 
to a writing to be signed by the parties, that is to future acts only." 
And the form of this phrase appears to be a complete answer to 
the suggestion made by Mr. Amoldi that the postponement of 
the date of the coming into operation of the statute is in itself a 
ground for thinking that it is to have a retrospective effect. As 
to this point, moreover, it could have little weight in relation to 
the bearing of the statute upon negotia pendentia in respect of which, 
of course, a cause of action might not accrue until after the date 
named.

I come now to the first mentioned ground upon which the 
appellant relies; the ground upon which Middleton, J., proceeded, 
fs this a statute prejudicially affecting rights as contemplated by 
Lord Coke’s canon or is it a statute relating to procedure only 
within the rule stated by Ixird Penzance? The last mentioned 
rule rests upon the simple and intelligible reason stated by Mellish, 
L.J., in Republic of Costa Rica v. Erlanger (1876), 3 Ch. D. 62, at 
p. 69, in these words: “No suitor has any vested interest in the 
course of procedure, nor any right to complain if during the liti­
gation the procedure is changed provided, of course, that no 
injustice is done.”
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True, in the application of this rule difficulties and difference* 
of opinion frequently arise. In ll'rigkf v.Hale (1860), 6 II. & X.227, 
158 K. R. 94, already referred to, it was held that a statute enabli ng a 
Judge to deprive the plaintiff of costs in a case in which, but for 
the statute, he would have had an unqualified right to receive 
costs, was a statute relating to matter of procedure only (23-24 
Viet., 1860 (Imp.), ch. 126, see. 34); but in a subsequent ease, 
Kimbray v. Draper (1868), L.R. 3 Q.B. 160, Cockburn, C.J., and 
Blackburn, J., used language indicating that in their view the 
derision in Wright v. Hale was not a proper application of I xml 
Penzance's principle.

The rule, of course, does not imply that all new laws preju­
dicially affecting remedial rights are priant facie retrospective. 
Both Lord Penzance and Mcllish, L.J., used very guarded language, 
the former limiting the application of the rule to statutes which 
affect procedure alone and the latter excluding it where the effect 
of applying it would be to make the statute an instrument of 
injustice1. It sec-ms too obvious for argument that a statute 
declaring contracts enforceable by the usual method (that is to 
say by action) for the breach of which either party may recover 
damages, to be no longer enforceable by action so that the parties 
have no longer any legally enforceable right under such contracts, 
is a statute which, if our language is to have any relation to the 
facts of the economic world, abrogates or impairs rights just as a 
statute taking away property does. A right in the legal sense, 
not only in the common language of men, but in the language of 
common lawyers everywhere connotes a right which the Courts 
will protect and enforce by some appropriate remedy.

This may be illustrated by a reference to statutes giving or 
taking away a right of appeal. A right of appeal is, of course, a 
remedial right and the Courts have had to consider frequently the 
question whether a statute giving or taking away a right of appeal 
should primA facie be construed as affecting the parties to pending 
litigation. If such statutes ale to be regarded as regulating 
procedure only within the meaning of this rule, then primA facie 
their application would not be restricted to proceedings sub­
sequently instituted. Speaking broadly, the Courts have per­
sistently refused to take this view of such statutes; they have 
almost uniformly been held not to fall within the eategory of
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statutes relating to procedure only on the reasoning expressed in 
these words by Ix>rd Macnaghten in The Colonial Sugar Refining 
Co. Ltd. v. Irving, [1905] A.C. 369, at pp. 372-373:

On the other hand, if it be more than a matter of procedure, if it touches 
a right in existence at the passing of the Act, it was conceded that, in accord­
ance with a long line of authorities extending from the time of Lord Coke to 
the present day, the appellants would be entitled to succeed. The Judiciary 
Act is not retrospective by express enactment or by necessary intendment 
And therefore the only question is: Was the appeal to His Majesty in Council 
a right vested in the appellants at the date of the passing of the Act, or was it a 
mere matter of procedure? It seems to their Lordships that the question does 
not admit of doubt. To deprive a suitor in a landing action ot an appeal to a 
superior tribunal which belonged to him as of right is a very different thing from 
regulating procedure. In principle, their Lordships see no difference between 
abolishing an appeal altogether and transferring the appeal to a new tribunal. 
In either case there is an interference with existing rights contrary to the well- 
known general principle that statutes are not to be held to act retrospectively 
unless a clear intention to that effect is manifested.

There is, however, a group of authorities, which in this con­
nection merits some discussion—cases relating to the construction 
of statutes dealing with the limitation of actions.

First, a word as to the decisions under the Statute of William 
IV. The language of sec. 8 of 3-4 Wm. IV. 1833 (Imp.), ch. 27. 
was held to be retrospective. Doe d. Jukes v. Sumner (1845'. 
14 M. & W. 39, 153 E.R. 380; Doe dem. Angell v. Angell (18401, 
9 Q.B. 328, 115 E.R. 1299. That section is declaratory in its terms 
and was said by Parke, B., 14 M. & W., at p. 42, 153 E.R., at 
p. 381, in the first mentioned of these cases, speaking on behalf of 
the Exchequer Chamber, to effect a “parliamentary conveyance.' 
In Doe d. Evans v. Page (1844), 5 Q.B. 707, 114 E.R. 1439, it was 
held by the Court of Queen's Bench that sec. 7 of the Act was not 
retrospective.

In Towler v. Chatterton, 6 Bing. 258, 130 E.R. 1280, it was held 
that 9 Geo. IV., 1828 (Imp.), ch. 14 (Lord Tenterden’s Act), 
prevented the plaintiff recovering in an action brought after the 
passing of the Act based upon an oral promise made before the 
passing of the Act but 6 months after the cause of the action first 
accrued. The decision there rested upon the fact that an express 
provision of the statute postponed the operation of it for a period 
of 7 months after the date of its passing and this provision, it was 
held, enabling plaintiffs to protect themselves by commencing 
their action before the Act should take effect removed all possil ility
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of the mischief which the canon was intended to prevent. With this 
decision Rolfe, B., disagreed. Moon v. Durden, 2 Exch. 22, 154 
E.R. 389. The same kind of question arose in The Queen v. Leeds 
and Bradford B. Co. (1852), 18 Q.B. 343, 118 E.R. 129, where the 
Court of Queen’s Bench had to consider a statute imposing a 
limitation of 6 months in respect of certain proceedings before a 
Justice of the Peace which provided that the enactment should not 
come into force until the expiration of 7 weeks after its passing. 
The Court held the statute to apply to proceedings taken after the 
passing of the Act in respect of a ground of complaint which had 
arisen lief ore; hut Lord Campbell is reported to have said in giving 
judgment, 18 Q.B., at p. 346,118 E.R. 130, “if it had been enacted 
that the provisions of the statute should come into operation 
immediately I should have said that there was a hardship in their 
being construed retrospectively and 1 should not have lieen willing 
so to construe them.” Crompton, J., added (at p. 347), “all the 
words of enactment on the subject might lie carried out without 
unjustly excluding any remedy for existing complaints." Two 
decisions, both reported in 8 El. & Bl. [120 E.R.], illustrate the 
manner in which the Courts have dealt with such statutes. In 
Jackson v. Woolley, 8 El. & Bl. 784, 120 E.R. 292, the Court of 
Exchequer Chamber had to consider the effect of sec. 14 of the 
Mercantile Amendment Act, 19-20 Viet. 1856 (Imp.), ch. 97. 
The precise point to be determined was whether (payments having 
been made within 6 tears before suit by a co-contractor of the 
defendant and before the passing of the Art) the effect of that action 
was to deprive the plaintiff of his right of action. The Court, 
(Williams, J., Martin, B., Willes, J., Bramwcll, B., Watson, B., 
and Byles, J.) held that such operation could not be given to that 
section without offending against Lord Coke’s canon. The other 
case is Cornill v. Hudson, 8 El. & Bl. 429, 120 E.R. 160, already 
discussed.

The combined effect of these two decisions apparently is that 
a statute dealing with the subject of time limit upon actions is 
not to be given a retrospective effect and is not to be applied in 
such a way as to deprive the plaintiff of a right of action which he 
had at the time when the statute was passed unless the Court can 
clearly see from the provisions of the statute that such was intended 
to be the effect of it or unless the circumstances in which the
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statut» was passed shew that no injustice of the kind struck at by 
Lord Coke’s maxim would result from giving such operation to it. 
The last of the relevant authorities dealing with statutes on this 
subject is The Y dun, [1899] P. 236, in which it was held that the 
Public Authorities Protection Act, 56-57 Viet. 1893 (Imp.), ch. til 
(prescribing a time limit of 6 months for actions against public 
authorities and imposing a liability to costs as lietween solicitor 
and client upon the unsuccessful plaintiff in any such action), was 
an answer to an action commenced after the passing of the Act 
and after the expiration of the period of 6 months limited by the 
statute. The trial Judge, Jeune, P., seemed to think the language 
of the Act too clear to admit of the application of any rule of 
construction but proceeded to say that it was a case of a statute 
relating to procedure and that, at all events, there was no hard­
ship liecause of the fact that some weeks hail elapsed between 
the passing of the Act and the date on which it was to conic into 
force. In the Court of Appeal A. L. Smith, L.J., and Vaughan 
Williams, L.J., treated the Act as an Act dealing with procedure 
only and therefore retrospective. Homer, L.J., expressed the 
opinion that the Act was retrospective but gave no reasons for his 
opinion.

With great deference, it is questionable, 1 think, whether the 
judgments in this ease arc of such a character as to afford any real 
guide for the interpretation of another statute in so far as they 
profess to lay it down that an Act attaching a time limit to the 
assertion of rights of action is within the rule an enactment relating 
to procedure only. Such a proposition is difficult to reconcile with 
Jackson v. Woolley, 8 El. & Bl. 784, 120 E.R. 292, and it was not 
competent to the Court of Appeal in 1899 to overrule a derision 
of the Court of Exchequer Chamlier in 1858. I am not suggesting 
that the decision in 1899 was an erroneous derision or that the 
Court of Exchequer Chamber would have decided that case other­
wise. 1 am inclined to think that the language of the Public 
Authorities Protection Act points very clearly to an intention that 
the Act should apply to existing causes of action as well as to 
causes of action arising after the passing of the Act. But the judg­
ment in the later case, cannot, in face of Jackson v. Woolley, lie 
regarded as satisfactorily establishing the general proposition that 
such statutes are to lie regarded as statutes dealing with procedure 
only and therefore prima facie retrospective.
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But a complete answer to all the reasoning baaed upon these 
derisions touching legislation upon limitation of actions is afforded 
by the decisions on see. 4 of the Statute of Frauds. The language 
of the statute now under consideration, so far as relevant to the 
present question, reproduces the language of that section almost 
ad verbum: and if a decision iqxm one statute can ever lie a roll- 
elusive authority for the construction of another statute these 
decisions upon the Statute of Frauds if not overruled would appear 
conclusive here. Of these there arc two: lletmore v. Shuler (1678), 
2 Show. 16, 89 E.R. 764, and Ash v. Abdy (1678), 3 Swan. 664, 
36 E.R. 1014. Tlic first is a decision of the Court of King’s Bench, 
the second of Lord Nottingham, L.C. Both were decided in 1678. 
The second is never cited and its value as an authority, for the 
reasons given by Lord ( 'ampin'll in the well known passage in 
vol. 4, Lives of the Chancellors, p. 271, may lie slight. But no 
such doubt rests upon the decision of the King's Bench. In 
Moon v. Durden, 2 Kxrh. 22, 154 E.K. 389, Helmure v, Shuler 
was accepted expressly by three of the Judges, Platt, Holfe, and 
Parke, Bfi., as lieing unquestionably a sound decision. And 
Rolfe and Parke, BB., explicitly treated it as an example of the 
application of the rule that jirimâ fade statutes are to be construed 
as prospective, which indeed is the ratio upon which the decision 
was in terms put by the Court that pronounced it. It was accepted 
as not open to dispute that the rights of promisees would be 
prejudiced if the statute were held to relate to past promises. 
The view which appears to have decided Middleton, J., in declining 
to apply the principle of these decisions is that the authority of 
them disappears in consequence of the distinction which in modern 
times has been drawn between statutes directly invalidating con­
tracts and statutes forming part of the lex fori as only affecting 
remedial rights; and the Judge considers (47 O.L.R., at p. 42) that 
because the effect of a statute is only to bar the “legal remedy by 
which the contract might otherwise have been enforced" without 
directly invalidating the contract, it should for the present purpose 
be regarded as a statute relating to procedure only. The view of 
see. 4, which was taken in Leroux v. Drawn (1852), 12 C.B. 801, 
138 E.R. 1119, is that while contracts affected by it are not 
immediately vacated, the Courts are prohibited from enforcing 
them, in other words, the right of action is taken away; this
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distinction was held to be sufficient to support the conclusion 
that the statute was a part of the lex fori. Vpon that point the 
soundness of the decision has been doubted by at least one very 
eminent Judge; see judgment of Willes, J., in (libmn v. Holland 
(1865), L.R. 1 C.P. 1, at p. 8, and 1 Smith’s Leading Cases, 5th 
ed., p. 272, and Williams v. Wheeler (1860), 8 C.B. (N.S.), 299, 
at p. 312, 141 K.R. 1181, at p. 1187.

It is quite clear, nevertheless, as Middleton, J., says, that the 
rule of Leroux v. Hrou n, that sec. 4 of the Statute of Frauds governs 
the proceedings on contracts in suit before an Knglish Court 
wherever made, is accepted law. Maddison v. Alderson (1883), 
8 App. Cas. 467, and Morris v. Barron <fc Co., [1918] A.C. 1. And 
it is quite true, also, that Lord Blackburn, in Maddison v. Alderson, 
at p. 488, «voit to say that the effect of sec. 4 of the Statute of 
Frauds is only to prescribe certain indispensable evidence "when 
it is sought to enforce the contract.” It may be doubted whether 
Lord Blackburn was for the moment adverting to the decisions 
in which (as Willes, J., observed in Williams v. Wheeler, at p. 312, 
and in Hibson v. Holland, at p. 9) it had been held that the existence 
of the memorandum at the time of the commencement of the action 
is a condition of the right to sue, a rule as Lindley, L.J., said in 
In re Hoyle, [1893] 1 Ch. 84, at p. 97, is “founded upon the words 
of the statute"; and Lord Selbome, at all events, 8 App. Cas. 
467, at p. 474, ascribes to the statute the wider effect of “barring 
the legal remedies” which but for the statute might have been 
available.

I will not repeat what I have said above in answer to the 
contention that a statute abrogating a right of action which other­
wise a party to a contract might have asserted is not a statute 
prejudicially affecting an “existing legal right or status” but an 
enactment relating merely to procedure. With great respect, I 
think for the reasons mentioned it is one thing to affirm that a 
statute is a part of the lex fori but to conclude that it is consequently 
retrospective us relating to procedure only involves a nan seguitnr. 
The appeal ought therefore to be dismissed.

But I am unable to concur with the view of the majority of the 
Court that the judgment of the Court below is the right judgment. 
The appeal from the judgment of Middleton, J., ought, in my 
opinion, to have been allowed and the defendant’s motion to dismiss 
the action dismissed with costs.
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Two paragraphs in the judgment of Riddell, J., 54 D.L.R.
548, at p. 553, 48 O.L.R. 120, at p. 126, give the grounds upon 8. C. 
whieh the Appellate Division proceeded:— Upper

In the view I take of the case the statutes have no hearing: the case has Canada 
not been placed on the right basis. The real action is not to recover coin- College 
mission at all. Admittedly commission cannot be recovered under the con- Siiitii
tract between the parties and on its terms, for the money has not been received ___
by the defendants, and therefore it is not payable to the plaintiff on the terms Duff, J. 
of the contract: Alder v. Houle (1847), 4 C.B. 035, 136 E.R. 657.

The real cause of action is for damages for breach of the implied agree­
ment on the part of the defendants not to do anything to prevent the payment 
by the purchaser of the purchase-money out of which the plaintiff was to 
receive his commission. 1 place this duty on a minimum basis when so 
expressing it.

The statement of claim alleged facts giving rise1 to a cause of 
action at least for damages on the principle stated by Willes, J., 
in Inchbald v. The Western Neilgherry Coffee &c. Co., Ltd. (1864), 
17 C.B. (N.S.) 733, 144 E.R. 293, in a passage cited with the 
approval of the Judicial Committee in Burchett v. (iowrie <fc Block- 
houHc Collieries, Ltd., [1910] A.C. 614, at p. 626, in the following 
words :—

I apprehend that whenever money is to be paid by one man to another 
upon a given event, the party upon whom is east the obligation to pay, is 
liable to the party who is to receive the money if he does any act which pre­
vents or makes it less probable that he should receive it;
and 1 have no doubt that the facts disclosed in the statement of 
claim primû facie establish the right of the plaintiff to have the 
damages measured by the commission he would have been entitled 
to receive had the business proceeded to its conclusion in the 
ordinary course. See per Lord Atkinson, Burchell v. Coterie. 
at p. 626.

I do not discuss the question whether the statement of claim 
does or does not disclose a cause of action for the commission 
itself. I think that may l>e an arguable question, sec the judgment 
of Lord Watson, in Mackay v. Dick (1881), 6 App. (as. 251, at 
p. 270, in addition to the judgment of Willes, J., in the case already 
cited. 1 do not pursue the point, it is enough to say the statement 
of claim (whose function it is not to cast the plaintiff's right of 
action into formal legal shajie but to state the constitutive facts 
giving rise to the right uixm which he relies and to formulate the 
relief he demands), does state facts constituting a good cause of

43—57 d.l.r.
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action and docs ask for relief to which, as I have said, he is prima
8. C. facie entitled, namely, the recovery of a sum equivalent to the

Vppek amount of the commission to which he would have lieen entitled
Canada ha<l matters proceeded in their normal course. True it is commis-
Colleoe , . . . . , ....... „ ,f. sion is claimed as commission and no doubt, if the view of the
Smith. ('ourf ()f Appeal, 54 D.L.R. 548, 48 O.L.R. 120, l>e the right one,
Duff. j. namely, that a right of action for the commission as such does not

arise out of the facts stated, this in that view was not strictly
accurate pleading; but there was a claim for “further and other
relief” and, with all due respect, 1 am unable to perceive upon
what ground it could be successfully contended that this claim
for “further and other relief” would not embrace a claim for the

• amount of the commission as damages.
We have not lieen referred to the particular rule in the Ontario 

Rules of Procedure, but no doubt under the Ontario practice as in 
the other judicature systems a prayer for further or other relief 
was unnecessary, the Court having full power to grant such relief 
as it might deem to lie just in addition to the specific relief claimed; 
this power being limited by two conditions as Fry, J., said in 
Cargill v. Bower (1878), 10 Ch. D. 502, at p. 508, 1st, that the 
plaintiff is entitled to such relief upon the facts alleged and, 2nd, 
that it is not inconsistent with the relief specifically prayed. It is 
unnecessary to point out that no such inconsistency could be 
suggested as between the claim for commission as commission on 
the principle stated by Willes, J., and a claim for damages measured 
by the amount of the commission which the plaintiff ought to have 
been allowed to earn. In Inchbald's case, 17 (\B. (N.S.) 733, 
144 E.R. 293, the plaintiff claimed payment of the commission as 
such and the Court held that he was entitled not to the full amount 
of the commission but to the amount which, making allowance for 
the chances against him, it was probable» he would have earned 
but for the conduct of the defendants.

But apart from all this, I cannot refrain from observing that 
the defendant’s proceeding was a proceeding taken under con­
solidated Hr. 122 and 123, and that the point of law' raised under 
the first mentioned rule was strictly limited to this, namely, that 
the statute was an answer to the action, and that the proceeding 
before Middleton, J., was a proceeding taken by consent for the 
purpose of having that specific question decided under that rule.
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And indeed as one might have expected in these circumstances 
the only point raised U'fore Middleton, J., and the only |>oint 
dealt with by him, indeed, the only point raised by counsel for the 
defendants prior to the judgment of the Appellate Division was 
that specific point.

I assume that in the proceeding under R. 122, a Judge might 
(according to the Ontario practice) have power to dismiss an action 
on the ground that the statement of claim disclosed no reasonable 
cause of action; but that is a power which could not properly be 
exercised where the facts stated in the statement of claim did 
disclose a cause of action however inappropriate the relief demanded 
might be unless it should appear that the action was brought solely 
for the purpose of obtaining some relief which the Court had no 
power to grant, as in Dreyfus v. Peruvian dun no Co. (1889), 41 
Ch. D. 151.

Anglin, J.:—A curious situation is presented by this appeal. 
The action is brought on a contract made in 1913, to recover com­
mission on a sale of land. The facts stated, 47 O.L.R. 37; 54 
D.L.R. 548, 48 O.L.R. 120, disclose rather a cause of action for 
damages for breach by the defendant of an implied term of the 
contract sued upon whereby it made the coming into existence of 
th tate of facts on which the plaintiff would have been entitled 
to payment of the commission sued for impossible. Amongst 
other defences sec. 13 of the Statute of Frauds, R.S.Ü., ch. 102, 
first enacted by 6 (ieo. V., 1916 (Ont.), ch. 24, sec. 19, assented to 
on April 27, 1916, and amended by 8 Ceo. V., 1918 (Ont.), ch. 20, 
sec. 58, was pleaded. That provision is as follows:—

No ac ion shall lie brought to charge any person for the payment of a 
commission or other remuneration for the sale of real property unless the 
agreement upon which such ac ion '•hall be brought shall be in wri ing (separate 
from the sale agreement ) and signed by the party to he charged therewith or 
some person thereunto by I iin lawfully authorized. This section shall come 
into force on the 1st day of January, 1917.

The words which 1 have put in brackets were added by the 
amendment of 1918.

The applicability of this statutory provision was brought 
before Middleton, J., for determination as a point of law, under 
Ont. Con. R. No. 122. That Judge, while fully recognising the 
general rule excluding retrospective construction, Gardner v. 
Lucas (1878), 3 App. Cas. 582, at p. 601, on the authority of

CAN.

8. C.

Canada
College

Smith.

Duff. J.

Anglin, J.



664 Dominion Law Reports. [57 D.L.R.

CAN.

6. C.

Canada
College

Anglin, J.

Tou'ler v. Chatterton, (i Bing. 258, 130 E.R. 1280, and Grantham v. 
Powell (1853), 10 V.C.Q.B. 306, held the statute applicalilv, 
notwithstanding that the plaintiff was thereby deprived of a right 
of action, complete or accruing, existing when it was enacted. 
Muon v. Durden,2 Exch. 22,154 E.R. 389, and Gillmore v. Shooter 
(1678), 2 Mod. Rep. 310, 86 E.R. 1091 (see Jones T. 108, 84 
E.R. 1170), had been relied on by the plaintiff. The Judge 
distinguished the former on the ground that by the statute then- 
in question the contracts affected by it were declared null and void, 
and the latter he held in effect overruled by the distinction made 
in Leroux v. Drown, 12 C.B. 801, 138 E.R. 1119, between statutes 
which avoid contracts and those that have to do merely with the 
enforcing of them by action. The statute now before us, says the 
Judge, 47 O.L.R., at p. 42, “bars the legal remedy by which the 
contract might otherwise have been enforced," and so affords an 
answer to this action not by any retrospective effect but la-cause 
it speaks from its date and prohibits the action." He accordingly 
directed judgment dismissing the action.

On appeal the Second Divisional Court of the Appellate 
Division, 54 D.L.R. 548, 48 O.L.R. 120, made an order setting this 
judgment aside and allowing the plaintiff to amend his statement 
of claim within a stated period, but in default of such amendment 
being made confirmed the dismissal of the action. The amend­
ment contemplated, as appears from the principal judgment 
delivered by Riddell, J., and concurred in by Clute, J., and sub 
modo by Sutherland, J., was the substitution of the claim for 
damages, above indicated, for that to recover commission which, 
it was thought, must fail because the conditions on which the com­
mission claimed would have become payable (through whose fault 
is not material) had not been realised.

The making of this order would seem to imply that the Divi­
sional ( 'ourt, or at least a majority of the Judges composing it, held 
the view that although the statute invoked would afford a defence 
to the action as presented, it would not be an answer to it if 
amended as suggested. That was certainly the opinion of 
Sutherland, J., who expressly states his agreement with Middleton. 
J., and, unless it was shared by Mulock, C.J. Ex., and Masten, J., 
inasmuch as they also agreed with Middleton, J., I find it difficult 
to understand their concurrence in the order allowing the plaintiff 
to amend.
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Counsel for the respondent, however, stated, with the assent 
of counsel for the appellant, that Riddell, J., had subsequently 
intimated that in his opinion the statute was not applicable to the 
action in either form. That may be what the Judge meant when 
he wrote, 54 D.L.R., at p. 553, “In the view I take of the case the 
statutes have no bearing ; the ease has not been placed on the 
right basis." Counsel for the respondent contended that sec. 13, 
if applicable at all, would afford the same defence to the action 
whether amended as proposed or as originally framed. With 
great respect for the Judges of the Divisional Court who appear 
to have thought otherwise, I share that view. Roth actions are 
based on the contract for payment of commission. Roth alike 
require proof of it in support of the claim made. That proof under 
the statute, if it applies, must be made in writing and if such 
evidence be lacking any remedy by action is taken away.

Counsel for the respondent (plaintiff) then stated that the 
determination of the issue as to the applicability of the statute to 
the action in either form is what his client really desires. Rut he 
omitted to give notice of intention to cross-appeal, as prescribed 
by our R. 100, from the portion of the judgment of the Divisional 
Court which directs the dismissal of the action in default of the 
amendment allowed being made.

On the other hand, the only part of that judgment from which 
the defendant can appeal is that setting aside the judgment of 
Middleton, J., and allowing the plaintiff to amend. In so far as 
that order may be regarded as discretionary’ an appeal from it 
does not lie. Rut if the action, in the form which the Divisional 
Court proposes it should take, would be equally open to the 
statutory defence invoked by the defendant, the order allowing 
the amendment could scarcely be upheld as an exercise of discretion. 
There can be no discretion to direct a futile amendment. It should 
be assumed that the amendment was allowed only because in the 
opinion of the Court, or a majority of its members, the statute 
would not preclude the action so amended being maintained. On 
the questions whether the statute applies to an action based on a 
pre-existing contract and if so whether the claim, if amended as 
proposed, will be equally within its purview with that originally 
preferred, the defendant’s appeal may be entertained and, the 
purpose of a cross-appeal by the plaintiff being thus attained, it
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probably becomes unnecessary to accede to his request for a 
dispensation from R. 100.

I am, with great respect, of the opinion that the rule against 
the retrospective construction of statutes, which is fundamental 
in English law, Lauri v. Henad, [1892] 3 Ch. 402, at p. 421, applies 
to this rase. In the first place, sec. 13 of the R.S.O., ch. 102, “is 
not retrospective by express enactment or by necessary intend­
ment.’’ On the contrary, the words “unless the agnx-ment shall 
be in writing" point rather to future contracts than to those 
already made. See observations of Haron Platt in Moon v. 
Durden, 21'xrh. 22, at p. 30, 154 E.R. 389, at p. 303. The negative 
implication in sec. 5 of the Interpretation Act, R.S.O. 1014, ch. 1, 
should also not be overlooked.

1 he language of ser. 13 is the same as that of the fourth section 
of the Statute of Frauds: “No action shall lx- brought (whereby) 
to charge any person, etc., unless, etc." We have in Aeh v. Abdy, 
3 Swan. 004, 30 E.R. 1014, the view of Lord Nottingham (who 
states that “he brought the Bill into the Lords’ House") that the 
Statute of Frauds (29 Car. 2) did not apply to an action which 
though begun after was brought on a contract made before its 
enactment. His Lordship overruled a demurrer based on the 
statute. It is no doubt to (lilhnore v. Shooter, 2 Mod. Rep. 310, 
80 F.li. 1091, at 1092, that Lord Nottingham refers as “another 
case in the King's Bench this very term where the same point 
Ix-ing specially found was likewise adjudged upon argument." 
It was then- held that “it could not be presumed that the Act has 
a retrospect to take away an action to which the plaintiff was then 
intitulée!.” Lord Nottingham naively adds, “which I was glad to 
hear of, but said, if they had adjudged it otherwise, I should not 
have altered my opinion." Gillmore v. Shooter has never been 
overruled. It is cited in many later cases without a questii n or 
adverse comment (e.g., In re Athtumney, [1898] 2 Q.B. 547, at p. 
552), and is referred to as authority in such standard text books as 
Maxwell on the Interpretation of Statutes, ti ed., 384; Craies' 
Ilardcastlc on Statutes, 2 ed., 348, and Potter's Dwarris or 
Statutes, 163; see too, 27 Hals., para. 305, at pp. 159-160. We 
thus have that “contemporanea expomtio" which the oft quoted 
maxim declares to be ‘‘optima et fortisnima in lege." Maxwell, 
6 ed., p. 531, el seg
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Ft wan as an addition to the Statute of Frauds, incorporated in 
the R.S.O. 1914 as eh. 102, that the legislation now under con­
sideration was enacted. The same form of words is used as is 
found in what is perhaps the most important provision of the 
principal Act. It is not unreasonable to assume, notwithstanding 
sec. 20 of the Interpretation Act, that these words were intended 
to bear the same meaning. Casgrain v. Atlantic A' North Went It. 
( o. etc., [1895] AX’. 282. At all events the construction put upon 
the like words used elsewhere in the same statute is perhaps the 
safest guide to their construction in sec. 13 (Blackwood v. The 
Queen ( 1882), 8 App. ('as. 82, at p. 94; Cox v. Hakes (1890), 15 
App. (’as. 500, at p. 529) ; and authorities dealing with them should 
he followed rather than decisions upon the language of other Acts 
however close the resemblance. I therefore abstain from examin­
ing numerous decisions upon other statutes in which the same con­
struction as prevailed in the (iillmorc and Ash cases was put upon 
provisions somewhat similar to that of sec. 4 of the Statute of 
Frauds. A collection of them will be found in 27 Hals., para. 305, 
note h.

Towler v. Chatterton, 6 Ring. 258, 130 E.R. 1280, and Crantham 
v. Powell, 10 UX'.Q.B. 306, cited by Middleton,deal with Lord 
Tenterden's Act, the latter merely following the former. ()." 
Towler v. Chatterton, Baron llolfc says, in Moon v. Durden, 2 Exeh. 
22, at p. 36, 154 E.R. 389, at p. 395, that:—

It is however worthy of remark that Lord Tenterden’s Act points to u 
writing to he signed by the parties—that is, to future acts only; and con­
sequently, the decision, giving to that section a retrospective operation, was 
not a just one, even in conformity with the most narrow construction of its 
language.

Some observations on one of the chief factors in the decision of 
the Towler and Grantham cases will be found in In re Athlumney, 
[1898J 2 Q.B. 547, at p. 553.

While Moon v. Durden may not aid the respondent as much as 
it would if the action there dealt with had not been begun before 
the statute came into force, it is of value because Gillmore v. 
Shooter, supra, is cited by Barons Platt, Rolfc and Parke, as author­
ity on the construction of the Statute of Frauds. Baron Parke 
certainly did not regard the second member of the section of the 
(iaming Act under consideration in that case—“No suit shall be 
brought or maintained in any Court, etc.’—as an enactment
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merely affecting procedure, because he thinks, (2 Exch. p. 44, 154 
E.R. p. 398), that if it stood alone it would not apply to landing 
actions. The case of Knight v. Lee, [1893] 1 Q.B. 41, dealing with 
a similir provision of the Gaming Act, 55-56 Viet., 1892 ( Imp.), eh. 
9, may also be referred to. Bruce, J., there says, at p. 44, “Here the 
plaintiff had a vested right of action acquired before the statute 
carne into force and it cannot he supposed that the statute was 
intended to take such right away.”

When carefully considered the foundation of Middleton, J.'s 
judgment holding the section now under construction applicable 
to the present action, seems to be that it falls within the exception 
made, in the case of statutes dealing with procedure, to the general 
rule prohibiting retrospective construction. The Judge in his 
reference to Lerour v. Brown, 12C.B. 801,138 E.R. 1119, indicates 
that he thought the effect of that decision was to bring the fourth 
section of the Statute of Frauds within that exception. What 
Leroux v. Brown actually decided was that as a provision dealing 
with and affecting merely the remedy for, and not the right created 
by a contract, sec. 4 of the Statute of Frauds forms part of the 
lex fori and as such is applicable to all actions brought in English 
Courts to enforce contracts within its purview wherever made. 
No doubt Jervis, C.J., does say that the fourth section “relates 
otdy to procedure," but he uses the word procedure in contra­
distinction to “the right and validity of the contract itself" and 
probably meant no more than that it formed part of the adjective 
law. In the same sense Maule, J., says, 12 C.B., at p. 827, 138 
E.R. 1130: “It is parcel of the procedure and not of the formality 
of the contract"; and Talfourd, J., at same page, says: “That sec­
tion has reference to procedure only and not to what are called by 
jurists the rights and solemnities of the contract.” “Procedure” 
in the exception to the rule of construction under consideration is 
used in a more restricted sense. It has to do with the method of 
prosecuting a right of action which exists, not with the taking 
away of such right of action. As Lord Hatherly, L.G., observes, 
in Pardo v. Bingham, L.R. 4 Ch. 735, at p. 740, referring to sec. 
10 of the Mercantile Law Amendment Act (19-20 Viet. 1856 
(Imp.), ch. 97), which did away with the disability of absence 
overseas as an answer to the Statute of Limitations (21 Jar. 1, 
1623 (Imp.), ch. 16). “There is a considerable difference lx'tween
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this ease and a case where the right of action is actually taken 
away.” Although statutes creating new remedies have sometimes 
been held available to enforce rights which had accrued before 
they were enacted, The Alez. Larsen (1841), 1 Win. Rob. 288, at 
p. 295, Boodle v. Baris (1853), 22 L.J. (Ex.) 69, it is a very different 
thing to hold that a statute has, in the absence of express provision 
or necessary intendment, the effect of destroying an existing right 
of action. The taking away of a right of action is more than mere 
procedure and a statute which has that effect is primd facie within 
the general rule and not within the exception.

“In dealing with Acts of Parliament which have the effect of 
taking away rights of action," says llaron ( hanncll, in Wright v. 
Hale, 6 H. <V N. 227, at pp. 231-232,158 E.R. 94 at p. 95, “we ought 
not to construe them as having a retrospective operation, unless it 
appears clearly that such was the intention of the Legislature; but 
the case is different where the Act merely regulates practice and 
procedure”; and llaron Wilde adds, at p. 232, [E.R. at p. 96].

The rule applicable to cases of this sort is that, when a new enactment 
deals with rights of action, unless it is so expressed in the Act, an existing right 
of action is not taken away. But where the enactment deals with procedure 
only, unless the contrary is expressed, the enactment applies to all actions 
whether commenced before or after the passing of the Act,

This passage from the judgment of llaron Wilde is expressly 
approved in The Ydun, [1899] P. 236, at p. 245.

The thirteenth section under consideration prohibits the 
bringing of an action. Therefore, if retrospective, it takes away 
the right ot action itself. It does more than prescribe “what 
evidence must be produced to prove particular facts,” which 
Pollock, C.B., in Wright v. Hale, supra, describes as a matter of 
procedure merely. It does not merely regulate the method or the 
means of enforcing the remedy ; it takes the remedy wholly away. 
This subject is satisfactorily dealt with in Craies’ Hard castle on 
Statutes, 2 ed., pp. 343-355.

When it is borne in mind that statutes excepted from the 
application of the general rule because they deal with procedure 
are held to apply to pending actions unless the contrary intention 
appears, In re Joseph Suche it Co., Ltd. (1875), 1 Ch. D. 48, at p. 50, 
the decisions with regard to the operation of statutes taking away 
rights of appeal ap|x>ar to be in point. Of these fterhaps The 
Colonial Sugar Refining Co. v. Irving, [1905] A.C. 369, may best
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be referred to. The right to appeal from the Supreme Court of 
Queensland to His Majesty-in-Council given by the Order in 
Council of June 30, 1860, was taken away by the Australian 
Commonwealth Judiciary Act of 1003 and an appeal to the High 
Court of Australia substituted therefor. This legislation was 
held not to affect the right of appeal to the King-in-Council in a 
suit pending when the Act was passed, but decided by the Supreme 
Court afterwards. Lord Macnaghten, [1905] AX’. 360, at pp. 
372-373, after adverting to the general rule and the exception 
and to the fact that “the Judiciary Act is not retrospective by 
express enactment or necessary intendment,” proceeded as 
follows :—

And therefore the only question is, Was the appeal to His Majesty in 
Council a right vested in the ap|H‘llants at the date of the passing of the Act, 
or was it a mere matter of procedure? It seems to their Lordships that the 
question docs not admit of doubt. To deprive a suitor in a pending action 
of an appeal to a superior tribunal which belonged to him as of right is a very 
different thing from regulating procedure There is an interference
with existing rights contrary to the well-known general principle that statutes 
are not to be held to act retros|>cctiveIy unless a clear intention to that effect is 
manifested.

The same view had prevailed in this Court in Hyde v. Lindsay 
(1898), 29 Can. S.C.R. 99, and their Lordships' decision was 
followed and applied in Doran v. Jewell (1914), 16 D.L.R. 490, 
49 Can. S.C.R. 88. If the right to appeal Ik* a right of such .i 
character that its abolition is not a matter of procedure, a fortiori, 
the taking away of an existing right to bring an action would seem 
to be so and the construction of sec. 13 involving that result, “an 
interference with existing rights contrary to the well-known general 
principle.”

As Baron Parke said, in Moon v. Durden, 2 Fxch. 22, at p. 43, 
154 L.R., at p. 398: “It seems a strong thing to hold that the 
Legislature could have meant that a party who under a contract 
made prior to the Act had as perfect a title to recover a sum of 
money as he had to any of his peisonal property should he totally 
deprived of it without compensation.” I am for these reasons of 
the opinion that sec. 13 of the Statute of Frauds, R.S.O., eh. 192, 
does not apply to this action either as originally framed or as it is 
proposed that it should lx* amended.

Rule 122, under which the proceeding now in appeal was 
instituted by consent, provides for the disposition before the trial
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of points of law raised on the pleadings. It is common ground 
upon the pleadings that the defendants have received only $244,(XX) 
(in payment in full for one parcel) of the purchase1 moneys payable 
under the agreement for sale in respect of which commission is 
claimed by the plaintiff and that the plaintiff has been paid 
$6,100, which exceeds the proportion of commission payable to 
him in respect of the moneys so actually received by the defendants. 
It is also common ground that as to the rest of the property the 
agreement for sale has been rescinded by mutual consent of vendor 
and purchaser. F y the third paragraph of the statement of claim 
the plaintiff avers that the sum of $20,000 which he was to receive 
as a commission for affecting the sale, was made payable pro­
portionately as the purchase money for the property should be 
paid. An issue of law is thus presented involving the plaintiff's 
right to maintain this action in the form in which it was launched, 
t.e., to recover the balance of the $25,C00 commission. If of the 
opinion that the position taken in the defence, that under the 
stipulation of the contract admitted in the third paragraph of the 
statement of claim, commission cannot be recovered on unpaid 
purchase money, is sound, it was within the discretion of the 
Appellate Divisional Court instead of dismissing the plaintiff's 
action because upon the facts stated by him it was wrongly con­
ceived, to permit an amendment of the statement of claim. The 
exercise of that discretion, as already stated, is not a proper subject 
of appeal to this Court. But, in so far as it may l>c appealable, I 
should incline to support the order made. 1 should have thought 
the allowance of such an amendment under the circumstances 
almost a matter of course in modern practice. There is no appeal 
by the plaintiff against the holding that he had misconceived his 
remedy.

I am by no means so well satisfied, however, that, as Riddell, J., 
puts it, 54 D.L.R. 548, at p. 554, 48 O.L.R. 120, “the amount of 
money he (the plaintiff) would have received had the defendants 
not broken their implied contract with him, will give a very satis­
factory measure of damages.” In the third paragraph of the 
statement of defence it is alleged that it was expressly stipulated 
and agreed by the plaintiff that in the event of the contract of 
sale being rescinded as to any portion of the lands embraced in it 
for any cause whatever, all right and claim of the plaintiff to com-
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mission in respect of such lands should be thereby determined and 
the contract therefor rescinded. This allegation is denied in the 
reply. The existence of the implied term of which the breach 
would be alleged in the action, if amended as proposed, is thus in 
issue. Moreover, other circumstances beyond the control of the 
defendants might have resulted in the purchase moneys not being 
paid in full. In this connection reference may be had to the recent 
decision of this Court in Gold v. Stover (1920), 57 D.L.R. 04, at 
pp. 70-71, 00 Can. S.C.R. 023, at p. 032. Hut these are questions 
with which we are not presently concerned. They will have to be 
considered when the action comes to trial.

The appeal should be dismissed with costs.
Brodeur, J.:—I concur with my brother Anglin.
Mignault, J.:—If the construction of sec. 13 of the Statute 

of Frauds, R.S.O. 1914, ch. 102, added by 0 Geo. V., 1910 (Ont ), 
ch. 24, see. 19, as amended by 8 Geo. V., 1918 (Ont.), ch. 20, sec. 
58, be still open to us, in view of the decisions under sec. 4, my 
opinion would be that this section does not apply to actions brought 
after the statute on agreements for the payment of a commission 
on the sale of real property made before its enactment and which, 
Irefore this statute, did not require to be in writing. This section 
reads as follows

No action shall be brought to charge any person for the payment of a 
commission or other remuneration for the sale of real pn>|ierty unless the 
agreement upon which such action shall he brought shall lie in writing separate 
from the sale agreement and signed by the party to he charged therewith or 
some person thereunto by him lawfully authorized.

If the question of the meaning of this provision le not con­
cluded by authority, I would have no hesitation in saying that, in 
my opinion, it applies to subsequent agreements only. The lang­
uage of the statute clearly shews this. “No action shall lie brought 
. . . unless the agreement . . . shall Ire in writing." 
I cannot conceive this language lieing applied to prior agreements, 
for if that had I men the intention, the natural language would lie 
“unless the agreement is in writing." The word “shall” refers to 
the future, and is used in connection with both the bringing of 
the action and the form of the agreement. If saying that the 
agreement shall be in writing means past as well as future agree­
ments, then stating that no action shall be brought unless the 
agreement shall Ire in writing would bar actions validly brought
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before the amendment but not decided at the time it came into 
force. Therefore if the appellant’s counsel be right in applying 
sec. 13 to an agreement made liefore, where the action is brought 
after, the statute, he would also be right in extending it to actions 
brought before the statute on a parol agreement for commission, 
where the action was still pending at the time of the enactment, 
that is to say, to pending cases. I cannot think that such was the 
intention of the Legislature.

This is my reading of the statute if its construction be still 
open to us. My brother Anglin has shewn that it is still open, his 
quotation of the words of Lord Nottingham in Ash v. Abdy, 
3 Swan. 664, 36 E.R. 1014, being especially illuminating. It is 
with considerable satisfaction, therefore, that I concur in my 
brother’s judgment.

I also agree that the appeal should be dismissed with costs.
Appeal dismissed.

BRADLEY v. BAILEY AND JASPERSON.
Ontario Supreme Court—Appellate Division, Meredith, C.J.O., Magee, Hodgins 

and Ferguson, JJ.A. December SO, 1920.

Damages (§ III A—75)—Sale of goods—Passing of property—Refusal 
of purchaser to take delivery—Deterioration—Salk to
THIRD PARTY—CONTRACT PRICE—VALUE OF GOODS AT TIME OF SALE

Whether the property in goods contracted to be sold lias or has not 
passed to the purchaser depends in each case u|xin the intention of the 
parties,and the risk of depreciation in value from moulding or improner 
storing before the property in such goods has passed, is upon the vendor, 
who is entitled on the refusal of the purchaser to take delivery, to the 
difference between the contract price and the market value of the goods 
when they were refused, and not to the difference in the value of the 
goods when they were actually sold to a third party.

[Mason «V Hisch Ltd. v. Christrur (1918-20), 46 D.L.R. 710; 54 D.L.R. 
653, referred to. See annotation, Sale of Goods, 43 D.L.R. 165.)

Appeal by defendants from the judgment at the trial, award­
ing the plaintiff damages for loss occasioned by the defendants’ 
refusal to accept and pay for a quantity of tobacco. Reversed. 

The judgment appealed from is as follows:—
Latchford, J.:—This action arises under a contract made between 

the plaintiff and the defendants on October 17, 1918, whereby the plaintiff 
sold to the defendants and the defendants bought from the plaintiff the 
plaintiff’s crop of 30 acres of Burley Leaf Tobacco, grown in 1918, at 30 cents 
per pound for the No. 1 leaf and culls.

The defendant’s agent had seen the plaintiff’s tobacco while it was grow­
ing, or one of their agents hail seen that tobacco; my impression is that 
more than one had seen it. Bailey himself, accompanied by one of his men,
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had on two occasions inspected the tobacco after it had been hung in the two 
large barns owned by the plaintiff. The inspection was careful and minute. 
.XII the tobacco was examined, and a number of “bands” selected from the 
racks in the barns were thrown down upon the floors. From these the defend­
ants or their representative selected samples on at least one occasion, saying 
to the plaintiff that they were taking them away to be dried or otherwise 
tested by c iring processes.

After they had taken the samples away they returned, expressed their 
satisfaction with the quality of the tobacco which they had seen and tested, 
and then, and only then, made the contract to which reference has been made, 
What they bought was all the pt&inîifï's crop as it was in those barns. No. 1 
leaf and culls comprised, I find, the whole of the tobacco that was in those 
barns, and that the defendants bought.

Certain things were to be done by the plain'iff. The culls were to be 
baled separately, and leaf and culls were, I understand, to be delivered when 
ready up to March 31, 1919, that is the following year, at Jeanette's Creek or 
Paincourt, two points near the plain'itT’s farm.

The tobacco was to be thoroughly cured and stripped, that is removed 
from the stalks when sufficiently dried, tied in bands, and then placed in bales 
of about 50 pounds. Then the tobacco was not to be pressed by lever. It 
was to he free from barn-hum, water, dust, dirt, fatty stems, suckers ami 
frozen leaf, and to be in marketable condition, and not too high in “case.”

There is a complaint that the culls were not baled separately. I find that 
as far as is ever practicable the culls were baled separately. To make an 
absolute separation of the smaller or defective leaves or “bands" is impossible, 
but within the meaning of the contract the culls, I find, were baled separately.

Was the tobacco delivered? 1 find it was delivered. Five loads were 
delivered to the defendants and were paid for by the defendants.

Was the tobacco thoroughly cured? I think it was.
Was it strip|K*d in small bands? It is not pretended it was not strip|)ed.
Was it packed in bales of 50 |>ounds? It is not pretended it was not 

bided in such bales.
There is » term in the contract that the tobacco is not to be pressed by a 

lever. There is no evidence that it was pressed by a lever.
There is absolutely no evidence regarding barn burn, water, dust, dirt, 

fatty stems, suckers or frozen leaf.
There is a dispute as to two other terms of the contract, that is, 

whether the tobacco was in a marketable condition or not, and whether it was 
too high in case. These are the matters that are mainly in dispute between 
the parties.

The evidence is contradictory, and 1 have to find as best I can where the 
truth lies. I regret to have to set the evidence of one man higher than the 
evidence of another; but when the occasion arises that is a duty which must 
be performed, however unpleasant it may be felt to be.

I find that no serious objection was taken to the five loads first delivered. 
There may have been some slight complaint such as buyers of other com­
modities than tobacco sometimes make to the person who is delivering under 
a contract; but there was nothing more.

Jasperson has stated that while one or other of the first five loads was 
being delivered he stated to Bradley that if the remaining tobacco was no
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better he would refuse to accept it. 1 think, speaking charitably, that 
Jasperson is mistaken on that point, and that, if any conversation of the kind 
which he lias in mind took place it took place in Toronto afterwards, when 
Bradley was trying to induce Jasperson to make a contract extending over 
a term of 5 years. Jasperson did not want to make a contract for the kind of 
tobacco he had bought from Bradley for any such term. 1 think that Jasper- 
son is confusing what was said at Toronto with wlmt was said at Chatham 
or some other point where delivery was being made by Bradley.

It appears upon the evidence that, tobacco, if too high in case, is liable to 
mould, or that when bacterial action sets in in warm or damp weather and 
the tobacco is in bales the tobacco will deteriorate, mould, and in fact rot, 
if kept baled; so that tobacco should not be baled when too high in case.

The defendants contend that this tobacco was baled when too high in 
case. The plaintiff swears it was not baled when too high in case. Having 
regard to the evidence on one side and the other, I find as a fact that the 
tobacco was not too high in case when baled.

Then as to whether the tobacco was or was not in a marketable condition, 
the time when it was to lie in a marketable condition was the time of delivery 
and not the time when the tobacco was inspected on April 7, or at a time a 
week or two weeks subsequent to the delivery of the 17,000 odd pounds at 
Paineourt.

I therefore think the plaintiff performed his contract, did all that the 
contract called upon him to do, and that the defendants, for some reason 
other than the reasons which they allege here, declined to take the tobacco. 
It is possible that there was a falling market at the time, I do not know that, 
but that is the usual reason why purchasers refuse to carry out their contracts.

It is said that one expert who examined this tobacco at an early dale 
found it in a defective condition. 1 refer to Copeland, who made a hurried 
visit to Paineourt during the time when a trolley car arriving at Paineourt 
from Chatham was getting ready to go back from that terminal point. He 
sought out, after some delay, the witness Bourassa, and Bourassa, having some 
connection with the Vnited Farmers’ warehouse at that point, went to the 
warehouse where a quantity of this tobacco was at the time. Not having 
the key, Bourassa pried off the lock or the staple and pulled open the door 
a certain distance, Cojieland says he s|ient considerable time examining 
that tobacco, sufficient time to enable him to speak as to its quality. His 
visit is iiiqiortant because it took place soon after the tobacco was delivered 
at Paineourt. i find that his visit was so hurried that while he may have 
been able to snatch a few hands of tobacco out of the bales near the door, 
he could not |>ossibly between the time of the arrival and departure of the 
car have properly inspected that tobacco. There was no inspection properly 
so culled at that time by Copeland.

The subsequent inspections, when at least part of this tobacco was not 
in a marketable condition, were made after a lapse of about 3 weeks. The 
season was advancing, and we have evidence that in March a great deal of 
snow and some rain had fallen, and that early in April, there was more rain. 
I am not quite sure as to the dates in April, but there was rain as early as 
March 17, and again on the 2<ith, and in April there was rain on the 3rd and 
tith, so that there were four rainfalls of some moment before the ins|>ec:ion 
made on April 7.
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The tobacco should have been accepted and removed and paid for by the 
defendants within a reasonable time after they were notified of its delivery 
at Paincourt, or about March 18 or 19. They allowed it to remain there 
during a damp and increasingly warm season; 1 say “increasingly warm” 
because while it had snowed early in March, rain had fallen later, shewing 
that the temperature had moderated. At that season of the year, according 
to the evidence of Piggar, which 1 accept wholly, bacterial action takes place 
in tobacco and the tobacco becomes apparently increasingly damp in appear­
ance and more liable, because the leaves become thinner, to become mouldy 
if the bales are left piled up, as they necessarily were at the time in the ware­
house where they were stored. The plaintiff, fearing that possible condition, 
had placed them on end, in which position they were less liable to serious 
damage than if left piled bale upon bale.

On April 7, some of that tobacco, between 15 and 20 bales, was not, in 
part at least—not wholly—in marketable condition. The centre of the bale 
would necessarily be that in which there would be the greatest heat if the bales 
were put upon end, and the samples selected at that time which were mouldy or 
becoming so, were taken from the centre of the bales. It does not follow that 
because the tobacco was not marketable on April 7, or even at a somewhat 
earlier date, that it was not marketable when delivered. It was delivered 
within the time of the contract, and it was as of that time that the test of 
marketability is to be applied, and not as of a later date.

When the defendants refused to accept and pay for the tobacco, no course 
was open to the plaintiff but to sell it at the best price he could obtain. Did 
he do that? I think he did. Why did not he get more than 6 cents a pound 
for it? The reasons have been stated by a number of witnesses: Tobacco 
buying had ceased. The buyers had packed up and gone away to other places 
where the seasons arc different, and some had abandoned t heir drying machines 
for the time being and discharged their help, and were not in a position to buy. 
I do not think that the plaintiff could have done anything more than he did. 
He communicated with all the buyers in the neighborhood requesting them 
to come and see the tobacco and purchase it. They did not come, and he 
sold it for the best price he could get. In doing so he discharged his whole 
duty. The difference between the price he sold it at and the price the defend­
ants agreed to pay him for it represents his loss; and for this the defendants 
are liable. What that amount is may be made up in a few moments. If 
counsel cannot agree upon it in a short time I shall take the trouble to make it 
up myself. There arc some charges m the statement of claim which I am 
satisfied the plaintiff is not entitled to make. One of these is time lost and 
expenses on three trips. I do not think that can be allowed to the plaintiff, 
nor interest at 7%. That, of course, must be 5%. There is nothing in the 
contract that I can sec covering interest—is there anything?

"Mr. Lewis: No, my Lord. The plaintiff did that because the bank 
charges that much to carry him. His Lordship: He cannot charge the 
defendants with that. There is no dispute about the correctness of the 
amounts credited here. The plaintiff admits he received them. The defend­
ants do not pretend they paid anything more. The balance will be diminished 
by the amounts 1 have indicated and by no more, and for the amount so 
diminished the plaintiff is entitled to judgment. Mr. Itodd: Would you say 
he is entitled for rehandling and time lost? His Lordship: That was neces-
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sury. Mr. Rodd: Dovs your lordship euy that was a proper charge? His 
Lordship: I did not object to these charges and storage charges, but 1 do 
strike out time lost and expenses. 1 do not object to the insurance. Mr. 
Rodd: Does your Lordship think that is a proj»er charge? His Lordship: 
Yes. Mr. Rodd: And the storage? llis Lordship: Yes. Mr. Rodd: And 
re-handling? His Lordship: Yes, all these were necessary to protect that, 
property. Mr. Rodd: Then your lordship gives judgment for those sums? 
His Lordship: Yes. Mr. Rodd: Those are to be included in the sum to be 
settled? His Lordship: Yes. Mr. Rodd: I cannot agree that those sums 
should go in, my Lord. His Lordship: There will be a stay of ten days.”

There was one feature of this that I had in mind at some time that I 
think 1 omitted to deal with: There came a time in the dispute between the 
plaintiff and the defendants when an effort was made by the plaintiff to have 
the matter settled. That was on .April 7, when the tobacco was inspected at 
Paincourt. The plaintiff then offered to throw off a ton of this tobacco 
provided the defendants would pay for the rest and pay then. That offer was, 
1 find, on the evidence of Deacon, without prejudice, and having been rejected 
by the defendants they cannot now invoke it in reduction of tin? amount of 
damages.

‘‘His Lordship: If you will work out the amounts I will enter the judg­
ment. Mr. Rodd: If your Lordship holds that these charges are projjer 
charges I cannot agree. His Lordship: Then I will work it out. I thought 
1 might have your assistance. Mr. Rodd: I do not think—His Lordship: 
Please do not say another word about it. Mr. Rodd: All right. There are 
some charges that 1 do not think ought to be allowed. What right have 
they to insure? Supjxising it had been destroyed? His Lordship: 1 will 
take off the insurance. Mr. Lewis: We are not worrying on the question of 
these amounts if my learned friend says this is going to be settled finally. 
Mr. Rodd: 1 am not saying anything; 1 am only stating that 1 think these 
are improper charges. Mr. Lewis: Do I understand my learned friend is 
accepting the judgment as final if we forego the allowances? Mr. Rodd: I 
am not saying anything. His Ijordship: I will take off the insurance. Let 
judgment be entered in favour of the plaintiff for $4,550.25 and interest from 
date of writ and costs. Mr. Lewis: We are entitled to interest, my Lord. 
Mr. Rodd: They are not only getting the pounds of tobacco but also their 
pound of flesh. His Lordship: They are entitled to be put into the position 
they would have been if the contract hail been carried out. There will be a 
stay of ten days. Mr. Rodd: That is added to the amount, the charges and 
the storage? His Lordship: Yes.”

J. //. Rodd, for the appellants.
0. L. Lewis, K.C., and J. M. Pike, K.C., for the plaintiff. 
Ferguson, J.A.:—The appellants urge the following reasons 

for their appeal:—
(1) That the goods were not prepared and delivered in accord- 

anee with the contract.
(2) That the property in the goods never passed to the defend­

ants.
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(3) That, consequently, the defendants are not responsible 
for any loss occasional by depreciation in the value of the goods 
through deterioration.

(4) That, the goods having deteriorated l>efore resale, the 
difference l>etwcen the price realised on such resale and the con­
tract-price was not the proi>cr measure of damage.

As much turns on the intention of the parties, particularly on 
the intention of the plaintiff as to the ]>assing of the property, 
the cause of action and the form of the plaintiff’s claim are, I 
think, important, and I therefore quote paragraphs 2 to 5 of the 
statement of elaim:—

“2. On or about the 17th day of October, A.D. 1918, the 
defendants entered into an agreement in writing with the plaintiff 
for the purchase of the plaintiff's tobacco crop, the said agreement 
being in the words and figures following, that is to say:—

‘Contract.
‘The Bailey Tobacco Co., Kingsville, Ont. Payment at time 

of delivery—B.T.Co. & G.J.—per E.B.
‘I have this day sold to the Bailey Tobacco Co. my crop of 

30 acres of Burley leaf toliacco grown in 1918 at 30c. per lb. for 
the No. 1 leaf and culls. Culls to l>e baled separately, to be 
delivered when ready up to March 31/1919 at Jeanette’s Creek 
or Paincourt. Tobacco to be thoroughly cured and stripi>ed in 
small hands, and in bales about 50 lbs. Tobacco must not lie 
pressed by lever. To be free from barn-bum, water, dust, dirt, 
fatty stems, suckers, and frozen leaf, and to lie in marketable 
condition and not too high in case. Will advise when to deliver.

'We hereby accept and agree to this contract—
‘Dated Oct. 17, 1918.
‘The Bailey Tobacco Co. & Geo. Jasperson,

‘Per E. Bailey.
‘Copy of this contract acknowledged by me, signature, 

‘Bruce F. Bradley.’
“3. The plaintiff grew the tobacco on his farm in Dover, pursu­

ant to the said agreement, and delivered 14,829 pounds of the said 
tobacco to the defendants, which were accepted by the defendants, 
and i for which the defendants paid the plaintiff * the sum of 
*4,449.30.
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‘4. The balance of the said tobacco, amounting to 17,830 
pounds, the plaintiff delivered, pursuant to the said contract, at 
Paincourt mentioned in the said contract, but the defendants 
refused to accept the said balance of said tobacco and to earn- out 
their contract and to pay for the balance of said tobacco.

"5. The plaintiff, on account of the defendants'refusal to accept 
and pay for the balance of said tobacco, amounting to 17,830 
pounds, was compelled to pay storage charges and rehandling 
charges, and was eom|>elled to make three trips to Kingsville to 
induce the defendants to take deliver)- of said tobacco, and also 
had to keep the said tobacco insured, and, by reason of the defend­
ants’ breach of said contract and failure to accept and pay for the 
saiil balance of said tobacco, the same liccame damaged and 
deteriorated, and the plaintiff was conijielled to sell the same at 
6 cents per jxiund instead of 30 cents ]>er pound, as mentioned in 
the said contract, and the tobacco had also lost in weight, so that 
when the plaintiff came to sell the same there only remained 16,140 
pounds, which the plaintiff sold."

It is not pretended that it was intended that the property in 
the goods should pass until all things stipulated in the contract 
to be done to the tobacco to preiiare it for the market had been 
done.

The trial Judge has fourni that everything the plaintiff had 
to do to put the tobacco in condition for delivery was done, 
and that the defendants wrongfully refused to take delivery and 
pay. He does not, however, find that the property in the goods 
passes!.

I think we must, on the question raised as to the condition of 
the tobacco when taken to Paincourt, accept the findings of the 
learned trial Judge, made on contradictory evidence; and therefore 
the question is: Was there a transfer of title by the plaintiff and 
some act of assent to such transfer by the defendants? That 
question is, I think, to be answered by ascertaining the intention 
of the parties, as evidenced by what took place at the time of the 
offer to deliver, and by the frame of the plaintiff’s action.

The wording of the contract as to delivery is not clear. Th e 
stipulations are: “to lie delivered when ready up to March 31/1919 
at Jeanette’s Creek or Paincourt. . . . Will advise when to 
deliver.” “Payment at time of delivery.”
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In reference to part of the tobacco, this course was followed, but 
in February there still remained in the plaintiff’s possession a 
balance of about 17,000 pounds. The evidence is that the roads 
were breaking up, and that the plaintiff asked the defendants to 
give orders for delivery; that the defendants answered, under 
date the 26th February!—

“We find we cannot get enough leaf to fill a car this week from 
Chatham, so will let you know as soon as possible when we can 
take delivery of the balance of our contract.’’

The plaintiff did not wait for orders to deliver at Paincourt, 
but, fearing that the roads would break up and that it would lie 
next to impossible to make delivery in the latter part of March, 
teamed the balance of his toliacco to Paincourt, and there stored 
it under lock and key in two warehouses, and on the 18th March 
notified the defendants of what he had done. His letter reads as 
follows:—

“I have about 8Vi tons of Burley tobacco in warehouse at 
Paincourt, Ont., constituting the balance of tobacco to be delivered 
under my contract with you and the Bailey Tobacco Company and 
George Jasperson. The tobacco is ready for shipment any day, 
and this letter is to insist that you accept the tobacco and pay 
for it at once in accordance with the terms of my contract with 
you. I will tie glad to assist you in making arrangements for the 
shipment. I stand ready to carry out my part of this contract. 
Now it is up to you to do your part. Kindly let me hear from 
you by return mail.”

In consequence of that letter, the defendants sent a man to 
inspect the tobacco. To do this, it was necessary for him to 
pry off the lock or break open the door of the storehouse. This 
man says he inspected the tobacco, and that it was too high in 
case, and otherwise not in accordance with the contract ; but the 
learned trial Judge finds that the man did not make an adequate 
inspection. As a result of the inspection by this agent of the 
defendants, they notified the plaintiff that they would not accept 
the tobacco, and advised him that, stored in the condition and 
manner it was, it was liable to become mouldy and heated, and 
thus depreciate in value, and that he ought to take some means 
to prevent this.
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As a result, the plaintiff moved some of the tobacco, standing 
the bales on end instead of leaving them in piles. The plaintiff 
then went to the defendant Jasperson and insisted that the 
tobacco was in accordance with the contract, with the result 
that Jasperson caused the tobacco to lie, on the 28th March, 
inspected ayain; and, though he again refused the tobacco, he 
advised the plaintiff to see his co-defendant Railev. The plaintiff 
went to Bailey, and, as a result of their interview, Hailey ins|x»cted 
the tobacco or caused it to lie inspected on the 7th April. Even 
the plaintiff admits that some of the tobacco had become mouldy 
on the 7th April; and, while the learned trial .bulge finds that the 
tobacco was not mouldy, heated, or too high in case when put in 
the warehouse at Paincourt on the llith or 17th March, he does 
not find that it was not heated, too high in case, or mouldy on the 
28th March, or on the 7th April, but points out that the con­
ditions of the weather and the manner of storing would account 
for the moulding, heating, and sweating, which condition no 
doubt developed in the tobacco, if not liefore the 28th March, 
at least very shortly after that date.

Though the defendants did not object to the time or place of 
delivery, it is noticeable that the plaintiff was careful to keep 
dominion and control of the tobacco. Had he, on the 18th 
March, when the tobacco was, according to the finding of the 
trial Judge, in proper condition, weighed and delivered possession 
and control of the tobacco to the defendants, and had they assented 
to his doing so, this case would have come within the principles 
enunciated in If'ikon v. Shaver (1‘tOl), 3 O.L.R. 110; the property 
would have passed to the defendants, and lieen at their risk, and 
they would have lieen liable in an action for the price: Simmons 
v. Swift (1826), 5 B. & C.857,108 E.K. 310; but 1 do not think that 
it can be successfully contended that the circumstances here shew 
an intention on the part of the plaintiff to pass the dominion and 
control of the tobacco to the defendants until it had lieen weighed 
and paid for. There is nothing in the evidence to justif y a finding 
of assent by the defendants to such a passing over of dominion 
and control. The plaintiff’s claim is not one for the price of goods 
sold and delivered, but an action for damages for refusal to accept, 
and is only consistent with an intention on his part to retain the 
ownership.
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All the authorities were collected and eonsidered in Wilton v. 
Shaver, and it is not necessary for me to renew them here. See 
also the Sale of Goods Act, 1920 (Ontario), 10 & 11 Geo. V'. ch. 40, 
sec. 20, Rule 3. The effect of the ll ifwn case is stated in the head- 
note thus:—

“Whether the property in goods contracted to be sold has or 
has not passed to the purchaser de]tends in each case upon the 
intention of the parties."

Having read the evidence with care and considered it in the 
light of the arguments of counsel, my conclusions are that the 
plaintiff did not intend to part with the property in the goods; 
that the defendants did not intend to take the property in the 
goods, and thaï the property therein did not pass; that, con­
sequently, the risk of depreciation in value from moulding, sweat­
ing, heating, or from improper storing, was the plaintiff’s and not 
the defendants’, and the damages have been assessed on an 
improper basis; that there should be a re-assessment of damages 
on the basis that the plaintiff is entitled to the difference between 
the contract-price and the market-value of the goods when they 
were refused on the 18th March; or, if there was no market there, 
then to the difference ill the value of the goods in the condition 
they then were, and the contract-price; and not for the difference 
between the value of the goods when they were sold in May and the 
contract-price: see Mason <t Hitch Limited v. Christner (1918-20), 
44 O.L.R. 146, 47 O.L.R. 52, and 48 O.L.R. 8, 46 D.L.R. 710, 
54 D.L.R. 653.

I would set aside the judgment appealed from and refer the 
matter to the Master to rc-asscss the damages; the plaintiff to be 
entitled to costs down to the trial; the defendants to the costs of 
this appeal; the costs of the reference and further directions to be 
reserved.

Meredith, C.J.O., and Hodgins, J.A., agreed with Ferguson, 
J.A.

Magee, J.A., agreed in the result.Megee, J.A. Appeal allowed.
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GREAT NORTH WESTERN TELEGRAPH Co. v. TREMBLAY.

Supreme Court of Canada, Idington, Duff, Anglin, Brodeur and Mignault, JJ.
May 4, 1920.

Limitations of actions (§ 111 F—131)—Workmen’s Compensation Act, 
Quebec—Prescription—How interrupted.

Under the Quebec Workmen’s Compensation Act, R.S.Q. 190V, art. 
7347, the victim of an accident before lie appears in Court must appear 
before a Judge in Chambers to obtain his authorisation to sue. This 
authorisation is not a judicial demand within the meaning of art. 2224 of 
the Civil Code, but is a conciliatory procedure partly for the ptir|K>*e <»f 
allowing a settlement and does not interrupt prescription, but if a settle­
ment is impossible between the parties the plaintiff must then commence 
an action Dy means of a writ of summons and this judicial demand 
properly served interrupts prescription under the article.

Appeal from the judgment of the Court of King's Bench, 
appeal side, Province of Quebec, reversing the judgment of the 
trial Court (1919), 57 Que. S.C. 108, and maintaining the respond­
ent's, plaintiff’s, action. Reversed.

The facts of the case are as follows:
The respondent was a lineman engaged by a telegraph com­

pany, the appellant. When repairing its lines, he met with a 
serious accident resulting from an electric current coming from 
the line of another company, both wires being attached to the same 
pole. The accident occurred on August 17, 1917. The petition 
for authorisation to sue under the Workmen’s Comjiensation Act, 
R.S.Q. 1909, art. 7347, was presented and granted on July 30, 
1918. A first action for compensation was taken by respondent 
on August 5, 1918, and was dismissed on December 23, 1918, 
on the ground that the statement of claim did not disclose that 
such petition had been granted and that the respondent was 
proceeding under the Workmen’s Compensation Act. Article 
7345 of R.S.Q., 1909, enacts that any action under the Act shall 
tie instituted Indore the expimtion of one year after the accident. 
The respondent then took a second action on February 25, 1919, 
using the same authorisation to sue as granted for the issuing of 
the first action.

A. Taschereau, K.C., for appellant.
Alleyn Taschereau, K.C., for respondent.
Idington, J.:—This appeal presents a numlier of curious 

points for our consideration. Some of them suggest the reflection 
that a plaintiff having a rather difficult problem for solution in 
order to found his action, might, by a little care, have avoided 
the needless complications that have ensued.
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The important question raised is whether or not a lineman, 
engaged by a telegraph company, as the appellant is, in refMiiring 
its lines, when meeting with a serious accident resulting from an 
electric current, is entitled to claim relief under the Quebec Work­
men's Compensation Act.

The electric current which produced the injury was that 
from another line than the one belonging to appellant.

However, both that wire ami that of the appellant on which 
respondent was engaged were attached to the same poles.

These facts need not be considered further than to illustiate 
the nature of the service which respondent was engaged in and the 
risks attendant thereon.

The statute relied upon is rather curiously worded. And to 
interpret its language*, said facts, and |M>ssibly many others of a 
like nature which may exist in carrying on the business of a 
telegraph company, suggest that the Legislature, in framing an 
Act designed to protect workmen engaged in emploxments of a 
rather more hazardous character than those of mere mercantile 
enterprises, could hardly be sup]x>sed to have intentionally left 
workmen so engaged as respondent was, outside such protection.

Section 7321 defines the industries covered by the Act:
7321. Accidents hapixniug by reason of or in the course of their work, 

to workmen, apprentices and employees engaged in the work of building, 
or in factories, manufactories or workshops: or in stone, wood or coal yards:
. . or in any gas or electrical business ... or in any industrial
enterprise, in which explosives are manufactured or prepared, or in which 
machinery is used, moved by power other than that of men or of animals, 
shall entitle the person injured, etc., etc.

If the fact that the basis of the telegraph I usiness is the 
application and use of electric force and necessarily implies the 
use of the mechanical contrivances adapted for its control, and 
in turn the application of means such as wires and poles for con­
ducting it, do not constitute the business an electrical business,
I fail to see how* it can be classified.

It is quite beside the question to say that it is a commercial 
enterprise or business. It would l>e hard to conceive of anything 
in the way of business which in one sense is not commercial.

Nor does the innocent minded argument demonstrating how 
little risk is run from the very moderate current ordinarily used 
in the actual operation of the line to produce the mechanical 
results needed, seem to me a very convincing reason for holding 
that it cannot be designated as essentially an electrical business.
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And it is none the less so heeause by reason of commercial 
and other necessities, it is being forced to keep the company of 
other electrical businesses, using the same poles to carry wires 
charged with a heavier current and possibly neither being proof 
against the induction we sometimes hear of.

I am of the opinion that the telegraph business falls within 
the very language of the statute above quoted.

Passing to the legal curiosities which respondent’s stumbling 
efforts to claim the benefit of the Act have developed, I do not 
think that the production of an abortive declaration which failed 
to disclose or allege the existence of the essential factors of the 
claim l**ing within the Act, can be said to have l>een any proper 
exercise of the permission that was given, not to proceed to pro­
duce an abortive but a real and valid assertion of claims within 
the scope of the permission given.

The resultant judgment given, on that abortive declaration, 
can neither be set up as an exercise of the permission given, nor 
as a res judicata to answer the declaration herein upon which the* 
Court below has given relief by the judgment appealed from.

The other point raised that the action is prescribed might 
have been fairly arguable before the jurisprudence of Quebec had 
established that the application for permission having been heard 
in presence of all those concerned, and the order made therefor, 
suspends the operation of the prescription relied upon, but in 
face of such a jurisprudence, so well established, does not seem to 
me now arguable.

Since writing the foregoing I have read the opinions of my 
brothers Brodeur and Mignauit holding that the (Quebec juris­
prudence re lative to prescription has not been definitely settled 
and in deference* there*te> I, somewhat hesitatingly, assent to their 
view relative to a point in which local opinion should govern.

Duff, J. (dissenting):—The appeal in my judgment fails on 
all points and should be dismissed with costs.

Anglin, J.:—1 have had the advantage of reading the* opinions 
to be delivereel by my brothers Brodeur and Mignauit. I entirely 
concur in their conclusion and in the reasons on which they base it.

The terms of art. 7347 R.S.Q. 1909, make it clear that the 
petition for authorisation to sue, which it prescribes, is not a part 
of the action which, under art. 7345, is “subject to a prescription
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of one year.” The petition is a proceeding which the plaintiff 
is obliged to take “before having recourse to the provisions of this 
Act”—a preliminary step requisite to qualify him or give him a 
status to bring the action. On the other hand, if it had been an 
integral part of the first action, as held by Gibsone, J., it must 
have fallen with it and the plaintiff would lack the authorisation 
necessary to maintain the present action.

In the absence of special provision in the statute, any question 
of interruption of the prescription which it imposes must be 
determined by reference to the articles of the Civil Code dealing 
with that subject. In answer to the plea of prescription the 
respondent relies upon arts. 2224 and 2227 C.C. (Que.), which he 
successfully invoked in the Court of King's Bench. The Quebec 
Civil Code has not reproduced art. 2245 of the Code Napoleon.

As to art. 2224 C.C. (Que.), my brother Brodeur has fully 
stated the reasons why the petition for authority to sue cannot be 
regarded as “a judicial demand’’ within its purview. An addi­
tional ground for that view is afforded by the express enumeration 
in its second paragraph of “ seizures, set-off, interventions and 
oppositions.” The plaintiff’s first action having been dismissed 
cannot sene as an interruption of prescription. Art. 222!i 
(Que.).

As to the payments made by the appellants to the respondent, 
those prior to the month of May would rather seem to have been 
compassionate in their character and the subsequent payments 
W’ere merely of wages earned by the respondent after his re­
engagement by the appellants. The burden is on the respondent 
to establish an interruption of prescription. In order that pay­
ments made by the appellants may avail him for that purpose he 
must adduce evidence of circumstances warranting an inference 
that they implied recognition by the appellants of a legal obliga­
tion, either under the Workmen’s Compensation Act or at common 
law’, to compensate him for his injuries. Unless that inference 
can properly be drawn payments made to the respondent cannot be 
successfully invoked by him. Hall v. Deva.ny (1871), 3 Rev. Leg. 
453. There are no circumstances in evidence, in my opinion, 
which would justify the conclusion that in making the payments in 
question the appellants acknowledged any legal obligation to 
compensate the respondent. On the contrary, from the first they
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appear to have challenged his legal right to claim compensation 
from them and from that position they never varied.

Brodeur, J.:—This is an appeal from a judgment of the ( ourt 
of King's Bench which reversed the decision of the Superior Court, 
57 Que. S.C. 1(58.

The present action was brought by the respondent against 
the appellant under the Workmen’s Compensation Act, R.S.Q. 
ltK)9, arts. 7321 and following.

The accident for which the respondent claims an indemnity 
took plan* on August 17, 1917.

On July 30, 1918, the respondent presented a petition to the 
Judge in accordance with the provisions of art. 7347 R.S.Q. 1909, 
to obtain authorisation to sue tin* appellant. The record does not 
shew whether the Judge who had to consider the petition tried to 
bring the |>arties together and thus avoid a suit, as the Act author­
ises him to do, but there is no doubt that the Judge must have 
taken authority from the provisions of this art. 7347 to bring the 
jjarties to a settlement, and that his efforts were unsuccessful ; 
and he then simply granted the petition authorising the suit.

On August 5, 1918, the first action was brought, but as the 
plaintiff had failed to allege in his declaration that the company 
defendant was subject to the Workmen's Compensation Act 
the action was dismissed on December 23,1918, on the ground that 
the plaintiff had not alleged the facts and conditions which gave 
the plaintiff the right to sue under the Workmen's Compensation 
Act.

The Court might, it seems to me, instead of dismissing the 
action, have allowed an amendment of the declaration to allege 
that the company defendant was really subject to the Workmen's 
Compensation Act, and thus have avoided the costs of a new suit 
and the exposing of the new action to dismissal on the ground that 
the right of action was prescribed. In fact, the law provides that 
actions in recovery of the indemnities are prescribed by one year 
(art. 7345 R.S.Q.), and as the action took place in August, 1917, 
it would be too late f.o institute a new action in December, 1918.

In any case, a new action, the present one, was taken on 
February 25, 1919, and the company defendant among its grounds 
of defence set up prescription.
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The defendant also pleaded (1) That telegraph companies are 
not subject to the Workmen’s Compensation Act. (2) That 
there was res judicata. (3) That the plaintiff should have been 
authorised to bring the present action.

In view of the conclusion I have arrived at on the question of 
prescription it is unnecessary for me to examine these latter grounds 
of defence1.

The plaintiff pretends that prescription was interrupted by 
the petition for authorisation and conciliation which was presented 
to the Judge under art. 7347 R.8.Q. 1909.

This is what that article says:—
Before having recourse to the provisions of this sub-section, the workman 

must be authorised thereto by a Judge of the Superior Court upon petition 
served upon the employer. The Judge shall grant such petition without 
the hearing of evidence or the taking of affidavits, hut may before granting 
the same use such means as he may think useful to bring about an under­
standing between the parties. If they agree, he may render judgment in 
accordance with such agreement, upon the petition, and such judgment shall 
have the san e effect as a final judgment of a competent Court.

The article of the Civil (’ode (Que.) which relates to the 
question of interruption of prescription is art. 2224, which is in 
the following terms:—

A judicial demand in proper form, served upon the person whose pre­
scription it is sought to hinder, or filed and served conformably to the Code 
of Civil Procedure when a personal service is not required, creates a civil 
interruption.

Scisures, set-off, interventions and oppositions, arc considered as judicial 
demands.

No extra-judicial demand, even when made by a notary or bailiff, and 
accompanied with the titles, or even signed by the party notified, is an 
interruption, if there be not an acknowledgment of the right.

This art. 2224 is a reproduction of arts. 2211 and 2244 of the 
Code Napoleon.

But in the Code Napoleon there is another article on the 
question of interruption of prescription, which is not reproduced 
in the Quebec Code, namely, art. 2245, which declares that a 
summons in conciliation interrupts prescription.

The proceedings in conciliation of the French civil law have 
never formed part of the old Canadian law. They were only 
enacted in France in the 19th century; they are not dealt with 
in the Ordinance of 10447 which was in force in the Province of 
Quebec until our laws of procedure were codified in 1867.
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When the civil laws were codified in 1866 there was no ques­
tion of a sumnions in conciliation interrupting prescription for the 
good reason that it was unknown in our laws of Quebec.

In 1909 the Quebec Legislature decided to legislate regarding 
workmen's compensation and it was evidently inspired by the 
law which had been adopted by France in 1898 in the same matter. 
We find in the Quebec law almost the same provisions as those in 
the French law of 1898, same industrial establishments, same basis 
of salary and indemnity, same prescription and same petition 
for authorisation and conciliation.

But it omits regarding the subject of conciliation to declare 
that it interrupts prescription. It was not necessary to declare 
this in the French law for the good reason that there was already 
a provision to that effect in art. 2245 of the Civil Code.

Also when the French Courts were calk'd in to examine the 
effect of the petition in authorisation or in conciliation under the 
Workmen’s Compensation Act, they decided that it interrupted 
prescription. Sirey—1907-1-183-416. Sachet, vol. 2, n. 1299.

In France the question was whether the summons in concilia­
tion was to be considered as a notice to appear before the» Justice 
of the Peace under the terms of a law of 1855 which was not 
interruptive of prescription, or as a summons in conciliation 
which under the terms of art. 2245 C.N. interrupts prescription. 
The Courts as 1 have just said concluded that it was a summons in 
conciliation.

I am of the opinion that our art. 7347 is a proceeding in con­
ciliation. And as we have no provision in the ( 'ivil Code declaring 
that this procedure interrupts prescription as in France, these 
decisions or opinions of French authors cannot be invoked. May 
it not be said, however, that the petition in question constitutes 
a judicial demand as referred to in art. 2224 of the Civil Code? 
What is a judicial demand? Pigeau says that it is the exercise 
of an action, that is to say, of the right to sue for the thing due or 
for damages caused.

But l>efore bringing an action it is necessary to consider what 
must be done before that right can be exercised. Among the 
conditions required prior to the taking of an action are the peti­
tions for authorisation to sue that women and others are obliged 
to make. Garsonnet says, Precis de Procedure Civile, ed. 1885,
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pp. 391-392 : Procedure has for its rml the obtaining of a judgment. 
How is a judgment obtained? By demanding it. The judicial 
demand, by which all actions are lx'gun, may however l>e itself 
preceded by certain formalities. 2. Some demands cannot la- 
made without a judicial authorisation; such are actions in separa­
tion as to property or in separation as to bed and I ward. 4. 
Demands by which action is taken and which are susceptible 
of settlement, before they are heard by the Court of first resort, 
are subject to a tentative or preliminary attempt at eonciliation 
at the office of the peace or the conciliation office, this preliminary 
having Ix-en instituted by the legislator with a view to promoting 
agreement and philanthropy, in the public and private interest.

This last case is precisely that referred to in art. 7347 of the 
Workmen's Compensation Act. Before he appears in Court the 
victim of the accident is held to appear before the Judge in 
Chambers to seek his authorisation to sue and at the same time 
to allow an opportunity of settlement between the parties. 
Naturally, if this conciliatory procedure is unsuccessful, the 
plaintiff must bring his action by means of a writ of summons 
(art. 117 C.C.P.). This is the judicial demand itself, properly 
served, which interrupts prescription under art. 2224 of the Civil 
Code. The demand of judicial assistance to bring an action does 
not interrupt prescription. Laurent, vol. 32, nos. 87 and 92; 
Hue, vol. 14, no. 385; Baudry-Lacantinerie, vol. 25, no. 479; 
Dupuis v. Canadian Pacific R. Co. (1897), 12 Que. S.C. 193.

In the present case there has not been any interruption of 
prescription by the simple presentation of the petition, because 
the petition does not constitute a judicial demand, but is simply 
a formality which must precede the demand itself. The first 
action taken by the plaintiff was dismissed for insufficiency of its 
allegations (art. 2224 C.C. (Que.)).

The Quebec jurisprudence has wavered on this question. It 
was firdt decided that the petition did not interrupt prescription, 
in a case of Ruffimen v. Quebec and SI. Maurice Industrial Co. 
(1914), 20 Rev. Leg. 85. The contrary view was upheld by the 
Superior Court in the case of Francoeur v. Cairnie (1914), lti 
Que. P.R. 118, and also by the Court of Review in Fontaine v. 
Cabana and F.ast Smelting Co. (1915), 48 Que. S.C. 230, and 
Sguizzato v. Brennan (1916), 51 Que. S.C. 301. This last decision
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was rendered about 2 years ago. I note that it is based prin­
cipally on the opinion of Sachet, vol. 2, no. 1299. This author, 
however, relied on art. 2245 of the Code Napoleon which is not 
reproduced in the Civil Code of Quebec. The opinion of Sachet 
cannot therefore be invoked to dispose of the question under our 
law.

The plaintiff further claims as an interruption of prescription 
the payments of salary made by the company-appellant to the 
plaintiff when the latter was disabled from w< rking. It is possible 
that in some cases payments of salary might lx* held to constitute 
an acknowledgment of liability. Ordinarily, however, they ought 
to be considered simply as acts of charily. Vnder the circum­
stances, I have no hesitation in finding that these payments did 
not constitute an acknowledgment sufficient for the purpose of 
interrupting prescription.

I have therefore come to the conclusion that the judgment 
a quo must be reversed with costs in this Court and in the t 'ourt 
of Appeal. I would re-establish the conclusions of the judgment 
of the Superior Court, but I cannot approve of the considérants 
of this judgment, wherein it is held that the petition for author­
isation to sue may interrupt prescription and forms an integral part 
of the original action.

Mionault, J..—I agree entirely with my brother Brodeur, 
that the respondent’s action was prescribed long before it was 
taken. I am also of the opinion, for the reasons given by my 
brother, that the petition for authorisation to sue did not interrupt 
the prescription of the action taken several months after the 
authorisation had been granted. The respondent took a first 
action against the appellant without setting up the authorisation 
to sue which he had obtained and which should have appeared of 
record. He also failed to allege that the appellant was subject 
to the provisions of the Workmen's Compensation Act. This 
action was dismissed by Belleau, J., 17 months after the accident, 
on the ground that plaintiff's allegations were not sufficient to 
entitle him to be indemnified by his employer under the provisions 
of the Workmen's Compensation Act. At the time of this judg­
ment plaintiff’s right of action was already prescribed, and by the 
judgment dismissing his claim, he lost the benefit of his first 
action as an interruption of prescription. With all due respect it
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seems to me that under the circumstances, since he considered the 
allegations insufficient, the trial Judge should have given the 
plaintiff the opportunity of amending his declaration before 
dismissing his action, and if the plaintiff had then decided to take 
the risk of leaving his action unamended, he should have noted this 
fact in his judgment. If plaintiff had appealed from the judgment 
of Belleau, J., I would have been inclined to order all such amend­
ments as might be necessary to do justice to plaintiff, as we arc 
allowed to order under sec. 54 of the Supreme Court Act, R.S.C. 
liXMi, ch. 139. The Code of Civil Procedure ought to grant this 
same right to the Court of Appeal, to avoid the useless return of a 
case to the Court of original jurisdiction. Unfortunately we can 
do nothing to help the plaintiff as the only action before us is an 
action which was prescribed before it was taken.

I am also of the opinion that the payments made by defendant 
to the plaintiff do not constitute an acknowledgment of debt 
and are not therefore interruptive of prescription. The only 
evidence as to these payments is found in plaintiff's deposition. 
He says that while he was in hospital the defendant paid him his 
entire salary, and from the month of December placed him on 
half-pay. In May he returned to work with defendant and 
received higher wages than he had received before the accident. 
It is clear that humanity was the motive for the payments made 
up to the month of May, for defendant always denied that it was 
subject to the provisions of the Workmen’s Compensation Act, 
and could not therefore have in mind an acknowledgment of a 
liability which it absolutely denied. Besides the amounts paid 
to the plaintiff were far in excess of what he would have received 
had the Workmen’s Compensation Act applied. From the month 
of May, plaintiff was paid for his work, and nothing more. I 
think that under the circumstances it is clear that these payments 
did not interrupt prescription.

Not without regret I express my opinion that the appeal 
should be allowed and the conclusions of the judgment of the 
Superior Court restored, with costs against the plaintiff in this 
Court and in appeal. Appeal allowed.
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In re THE SHIP “SAMUEL MARSHALL." CAN.
Exchequer Court oj Canada in Admiralty, Cased*, J. January it, 1911. Ex C.

Admiralty (6 II—5) — Practice — Shipping — Appeal from 
Deputy Local Judge—Bond—H (lie* lad and 174.]—In an action 
for wages the Deputy lxtcal Judge of the Quebec Admiralty 
District had given judgment for the plaintiff in an amount of 
*WH>.50 against the ship. An application in the first instance to the 
lxtcal Judge in Admiralty for an order authorising the security 
on appeal by the defendant ship to the Exchequer Court to be 
given in the form of a bond. This application was refused by the 
lxtcal Judge. Thereupon an application to the Judge of the 
Exchequer Cxiurt to allow the bond as security was made by the 
appellant.

T. M. Tansey, K.C., for appellant.
//. E, Walker, for respondent.
Per Curianr.—Upon a proper interpretation of R. 158 the 

security therein referred to may be given by way of a bond approved 
by the Registrar of the Court.

Under the provisions of R. 174, while in such a case the appli­
cation must be made in the first instance to the Ixical Judge in 
Admiralty, yet where such Judge refuses the application a sub­
stantive application may be made to the Judge of the Exchequer 
Court, and that application is not by way of appeal from the 
refusal of such a prior application by the Ixical Judge in Admiralty.
Cropper v. Smith (1883), 24 Ch. D. 305, referred to.

IMPERIAL BANK v. TRUSTS AND GUARANTEE Co. ALTA.
Alberta Supreme Court, Appellate Division, Haney, C.J., Stuart and Berk, JJ. c n 

March 7, 1921.

Evidencf (§ VI 1—540)—Promissory note—Death of endorser 
■—Action against administrators—Proof of notice of dishonour— 
Corroborative evidence—Waiter.]—Appeal by defendants from the 
trial judgment in an action on a promissory note. Affirmed.

45 -57 D.L.R.
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A. //, Clarke, K.(\, for appellant.
Frank Ford, K.(\, and C. H. Hotte, K.C., for respondent.
1 he judginc‘nt of the Court was delivered by
Harvey, (\J.:—The defendants are the administrators with 

the will annexed of LS. Ci. Van Wart, deceased, against whom, 
before his death, this action was begun upon a promissory note of 
which he was an endorser. A defence was set up that no notice of 
dishonour wasgiven, whereupon the plaintiffs amended by setting 
up an alternative claim on an earlier note in respect of which 
notice of dishonour could be proved. On the trial before Hyndman, 
•b, judgment was given for the plaintiffs upon the last note which 
was first set up. This appeal is from that judgment. The only 
specific grounds of appeal are: 1. That there was no sufficient 
“corroboration as required by law of the plaintiff’s claim,” and 2, 
that interest was improperly allowed at 8%.

It was pointed out in the argument that though the trial 
Judge had given the plaintiffs liberty to sign judgment for an 
amount including interest at 8%, as provid 1 by the note, the 
interest for which the formal judgment wat ctually signed was 
computed at 5%. This leaves o,nly the ground of want of 
corroboration.

The Alberta Evidence Act, 1 Ceo. V., 1910, eh. 3, sec. 12, 
provides that :—

In an aclion by or against the heirs, next of kin, executors, adminis­
trators or us<igns of a deceased |>erson, an opposite or interested party shall 
not obtain a verdict, judgment or decision on his own evidence, in respect of 
any matter declining before the death of the deceased person, unless such 
evidence is corroborated by some other material evidence.

The note in the present cast» was protested but the notice sent 
to the deceased did not, in my opinion, comply with the Bills of 
Exchange Act, R.8.C., 190b, eh. 119. The statement of claim 
alleges that the failure to give the statutory notice of dishonour 
was waived. '1 here is evidence from which it may be inferred that 
notice of dishonour was given to and received by the deceased, but 
not the notice the statute calls for. And it is sworn by a witness, 
who says he is the secretary of the bank, that thereafter in compli­
ance with a request sent him, the deceased called and had an 
interview with him regarding his liability and that the deceased 
told him that the maker of the note was the primary debtor and 
asked for lime to communicate with him and requested the bank
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not to sue. The witness promised not to sue upon his agreeing to 
pay within a reasonable time.

This is the evidence which the defendants contend requires 
corroboration under the above statutory provision.

On the day of the interview mentioned the secretary wrote a 
letter which the defendants put in evidence which confirms in 
part the evidence he gives of the nature of the interview but does 
not say that any promise was given to pay.

I feel some doubt, as the trial Judge did, whether this letter 
is really corroborative evidence, but there were other letters in 
evidence which were sent to the deceased, which it may he inferred 
from other evidence were received by him and the circumstances 
connected with these letters and his conduct thereon, might, it 
seems to me, perhaps not improperly be considered as corroborative 
of the witness’ testimony. 1 do not, however, find it necessary to 
determine whether there was in fact any corroborative evidence 
because in my opinion the statutory provision does not apply. 
It only provides that the evidence of “an opposite or interested 
party” must l>e corroborated. Now the evidence in this case is 
that of an employee of the party. Whether under any circum- 
stances the section could apply where the interested party is a 
corporation which is incapable of giving evidence is very question­
able, but I see no mason why it should apply to the evidenee of 
an agent or employee of an artificial person any mon* than it would 
to the agent or employee* of a natural person and it certainly docs 
not in terms apply to the latter ease. No doubt the supposition 
that it applies in such a case as this is because a cori>oration cannot 
give evidence otherwise than by its officers or employees but it 
does not necessarily follow that such evidence, though adduced on 
behalf of, is the evidence of the corporation. In the case of a 
natural person no confusion would arise. Wigmore on Evidence, 
paras. 578 and 2065, points out that this provision for corroborative 
evidence is a substitute for the survival which still exists in some 
jurisdictions of the absolute exclusion of the evidence of an interest­
ed, party in the case where the opponent is deceased. Until the 
middle of the last century the exclusion of the evidenee of the 
parties was general and such exclusion was bast'd upon the view that 
because* of their financial interest in the subject of litigation 
their evidence would lx* untrustworthy. That lx*ing the principle
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upon which such exclusion was upheld and the corroboration under 
our statute is required the limit of its application must be deter­
mined by the financial interest of the witness. Such being the 
case there seems no reason why the evidence of an employee 
should be considered for the purpose either of exclusion or of 
corroboration. In the case of a corporation it is the shareholders 
and perhaps the I Kind holder* rather than the officers, or managers, 
or employees, who are financially interested and if the statute is 
to apply to corporations, on principle they would seem to be the 
persons whose evidence would require corroboration. If no 
corroboration was required by law then the only ground of appeal 
fails.

Counsel for the appellant, however, argued that the evidenoe 
does not establish waiver. Counsel for the respondent objected 
that this was not open on the notice of appeal and counsel for the 
appellant asked if that were the case that he be allowed to amend.

I am by no means sure that the Court in the exercise of a 
reasonable discretion ought to grant at this stage such an amend­
ment simply to permit a defendant to escape from a just obligation 
by reason of a slight omission which in no way prejudiced him 
but which would constitute a legal defence. I do not, however, 
find it necessary to decide that point for I feel no doubt that the 
evidence, if believed, and the judgment leaves no doubt that it was 
believed, establishes not merely a waiver but something more 
than a simple waiver, for a promise to pay in consideration of time 
given to the debtor is, I think, more than simply waiver but, on 
the authorities, it seems quite clearly to be sufficient to justify a 
disregard of the failure to give the requisite notice of dishonour. 
The question of the admissibility of the affidavit of the deceased 
and one or two other questions raised on the argument do not call 
for consideration in view of the conclusion on the points considered.

I would dismiss the appeal with costs.
Appeal dismissed.

McCullough and forster v. elliott and pblton.
Alberta Supreme Court, Hyndman, J. March t9, 19S1.

Mortgages ($ II A—35)—Priority — Registration — Assign­
ment—Subrogation.]—Application for the purpose of determining 
the right of priority of the plaintiff against sects. 2and 11 in Tp. 14,
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Range 23, West of the 4th Meridian by reason of the subrogation 
of the plaintiffs to the (luelph and Ontario Savings Company, 
mortgagee and Gerald Hamilton, mortgagee, in two certain 
mortgages registered against the said sections given by virtue 
of a judgment of Walsh, J., in Supreme Court case number 13303, 
in which the said McCullough and Forster were plaintiff and the 
Toronto General Trusta ( orporation, administrator of the estate 
of Henry Marsden, Jr., deceased, was defendant.

A. H. Clarke, K.C., for plaintiffs.
I). S. Moffat, for defendants.
.4. h. Hogg, for administrator.
Hyndman, J.:—The facts upon which the said judgment was 

based are set out in the judgment of Walsh, J. (1918), 14 Alta. 
L.R. 94, and in the judgments of Heck and Simmons, JJ., in the 
Appellate Division (1919), 45 D.L.R. 045, and it is unnecessary 
to repeat them here.

The said KUiott and l’elton are now holders of a mortgage 
registered subsequently to the said two recited mortgages and 
which latter mortgage, which I will call the third mortgage, is 
numbered 3727BL, dated February 15, 1915, and registered in 
the South Alberta Land Registration District on April 29, 1916, 
was made by the said Henry Marsden, Jr., to John D. McDonald 
and Malcolm C. Klliott, the said McDonald having assigned his 
interest to the above defendant Pelton, and prior to the adminis­
tration of the estate by the Toronto General Trusts Corp. the 
interest of the said Marsden was encumbered by the said three 
mortgages.

In the action above referred to the third mortgagees were not 
parties and consequently it is necessary to determine the rights 
as between them to the subrogated mortgagees McCullough and 
Forster.

It is admitted that the payments to the first and second 
mortgagees of 81,506.20 and 87,000 were made out of the plaintiff s’ 
monies at a date prior to the making or registration of the defend­
ants' third mortgage. Under the circumstances therefore it 
is my opinion that the right to subrogation declared by the judg­
ment above referred to arose immediately the payments were 
made to the first and second mortgagees and consequently was in 
existence and attached prior to the defendants' mortgage and
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therefore should take precedence over the defendants' third 
mortgage. As 1 see it in effect the first and second mortgages, 
qua the said payments, at least in the absence of estoppel, stand 
as though they had never been reduced, the parties subrogated 
occupying the position of the mortgagees to the extent of the 
payment* made out of their funds.

It was stated at the argument that as a matter of fact the 
defendants had no information as to the state of the accounts 
between the first and second mortgagees and so far as they were 
concerned the mortgagees might have existed to the extent of 
their full fkee value. That being the case there could be no real 
injustice it seems to me in declaring the defendants’ rights to be 
subject to those of the plaintiffs. Had the facts been however 
that on proper inquiry from the first mortgagees they had received 
information that the mortgages had been so reducetl, anil being 
ignorant of the surrounding facts with regard to the plaintiffs’ 
rights of subrogation and bond fide advance the money on the 
assumption that such mortgages had been so reduced then I 
would think that the defendants' mortgage would take priority 
on the principle that where one of two innocent persons must 
suffer by the act of a third, he who enables such person to occasion 
the less must sustain it. Here the lack of vigilance or of providing 
proper safe-guards on the part of the plaintiffs as against improper 
use of their money by their agent would constitute the enabling 
act. However, it is not necessary to consider this point, inasmuch 
as the position of the prior mortgagees so far as it appears did not 
in any way influence their conduct or dealings with the mortgagor.

The result must therefore be that as between the parties to 
this motion the rights of the plaintiffs will take priority over 
those of the defendants.

The question of costs was raised by the administrator. It 
was derided in the judgment of Walsh, J., 14 Alta. L.R. 94, and 
the Appellate Division, 45 D.L.R. 645, in the action referred to 
that the costs of the administrator should take priority over the 
plaintiffs’ claim for the reason set out in the said judgment, but 
I am unable to see upon what principle the defendants’ mortgage 
should be made subject to such costs. It would seem to me too 
that in case of a deficiency on the distribution of the assets there 
must be an adjustment with reference to the costs as between the
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plaintiff and defendant herein and the administrator. To put 
the matter in a practical way I think that the assets should be 
distributed between these creditors and the administrator on the 
following basis and in the following order:—

(1) The whole of the first two mortgages, including the plaintiffs’sub­
rogated mortgage, subject to what I say below under item three. (2) Defend­
ants’ mortgage. (3) The coats of administration, providing that should 
there not be sufficient remaining to pay such costs or a portion of them, 
then the amount of the deficiency should be deducted from that portion of the 
first mortgage to which the plaintiffs have been subrogated.

There will therefore bo judgment that the plaintiffs’ subrogated 
rights under the mortgages in question shall take priority over 
those» of the defendants on the terms and condition al>ovo set 
forth. Costs of this application to lx* costs payable out of the 
estate, but in case there shall not be sufficient moneys in the 
hands of the administrator to pay such costs on a final distribution 
then the costs of this motion shall be payable by the defendants.

Judgment accordingly.

MUIR v. CANADIAN PACIFIC R. Co.

AUwrta Supreme Court, Appellate Division, Haney, C.J., Stuart anil Heck, JJ.
March 11, I9tl.

Master and servant (§ II B—146)—Assumption of rink— 
Mining shaft—Omission to give signal to engineer to hold cage— 
Descent of cage—Injury—Liability—Workmen's Compensation Act.\ 
—Appeal by defendant from a judgment for the plaintiff for 
$10,433.79 damages for injuries received by lx*ing struck by a 
descending cage in a mine. Reversed.

(I. A. Walker, K.C., and J. McCaig, for appellant.
A. M. Sinclair, K.C., and //. Ostlund, for respondent.
The judgment of the Court was delivered by
Stvakt, .1.:—The plaintiff was a miner in the employ of the 

defendant company who was operating a coal mine near l^thbridge, 
known as “Mine No. 6.” His employment was as a toolsman 
looking after tools and timbers and he was also required to examine, 
and if necessary, repair the shaft leading down to the mine and the 
machinery in connection with the cages operating therein. There 
was also imposed upon him one other duty during the performance 
of which the accident happened. The shaft was some 400 ft. deep 
and at the bottom of it there was an excavation of the same size
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as the shaft, some 14 ft. deep, known as the "sump," into whieh 
the water of the mine was drained and from which it was pumped. 
This sump was covered with heavy timbers upon which the cages 
rested when they were at the bottom of the shaft. There was a 
small trap door, about 20 inches square, covering an entrance to 
the sump. This entrance or opening was used as a means of 
examining the sump, t.e., seeing how much water there was then* 
and if it needed pumping, etc. Two eages operated up and flown 
the shaft for the purpose of raising the cars of coal to the tipple 
above and for lowering men and material into the mine. These 
cages moved alternately, as one went up the other came 
down. \t hen one was at the bottom of the shaft the other would 
be up at the tipple considerably above the surface of the gmund. 
Persons desiring to go down into" the mine would enter at the 
surface where a cage would be stopped for that purpose. The 
cages were operated by an engine and cables. The engine room 
was on the surface of the ground about 30 or 40 ft. from the 
entrance to the shaft. An engineer operated the engine and 
cables, taking his orders by a system of electric bell signals. 
There was a liell at the bottom of the shaft which could be rung 
by a push on a button in the engine room. There was reversely 
a bell lieside the engineer in the engine room, which could lx* rung 
by a push on a button at the bottom of the shaft and there was 
also a button at the surface of the shaft which operated a bell 
in the engine room. There was also a telephone between a |>oint 
near the bottom of the shaft and the engine room.

The plaintiff was accustomed to examine the sum,) on holidays, 
usually on Sunday, when the mine was not in open tion and the 
cages not moving frequently. He had been ordered on a Thursday 
to inspect the sump on the following Sunday, which wa< March 11, 
1917. I'e accordingly came to the shaft to go down for that 
purpose at about 7.30 a.m. In his evidence he swore positively 
that he f.rst went into the engine room and told the engineer, 
one Tobachi, that he was going down to examine the sump. This 
the engineer as positively denied. He then went and rang the 
bell which would indicate to the engineer that he desired a cage. 
This was brought to the surface, he entered it and went to the 
bottom of the shaft, where he left the rage. He then rang the 
bell to the engine room in a way to indicate, according to the code
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of signals, that hr was out of it and that thr engineer could have it. 
The engineer then hoisted the cage about 30 ft. and stopped it 
there, which was the usual position when the rages were not 
required. The plaintiff then went along a corridor of the mine- 
some 158 ft. to the cabin of the pit boss, one Heber, anil remained 
in conversation with him for some time, somewhere between ten 
minutes and half an hour, and he and Hchrr then returned to the 
bottom of the shaft. Reber went around a man-way on some 
other duty and the plaintiff proceeded to examine the sump by 
opening up the trap door referred to. He said that la-fore doing 
so he noticed that the cage in which he had descended was station­
ary some 30 ft. above him. While he was upon his knees alanit 
to look into the sump, the other cage, which was the one imme­
diately above the trap door, came down upon him from above and 
he was very seriously injured.

The particulars of negligence charged by the plaintiff against 
the defendant were, when sifted down to distinct allegations:
1. In not warning the plaintiff of the lowering of the cage. 2. In 
not providing a pro|)er system for the warning of workmen engaged 
at the bottom of the shaft that the cage was being lowered. 3. In 
not having a person at the bottom of the shaft to warn the work­
men that the cage in the said shaft was living lowered. 4. In 
not providing a proper system of bells or other equipment in the 
engine room by which workmen at the bottom of the shaft could 
warn the engineer that employees were engaged at the Imttom 
of the shaft and the cage should not lie lowered until further 
signals were given.

The defendant in addition to general denials pleaded: 1. That 
the accident was wholly caused by the plaintiff’s own negligence.
2. That the plaintiff, before the action was begun, claimed and 
received from the defendant a payment of and in respect of com­
pensation under thr Workmen's Coni|H-nsation Act 11X18 (Alta.), 
ch. 12, for the personal injury in question and that by the terms 
of that Act the plaintiff was thereby barred from any common 
law remedy.

At the trial the presiding Judge did not ask questions of the 
jury but left it to them to bring in a general verdict. Instead of 
doing so in simple language, the jury handed in a written verdict 
of some length, which read in part as follows:—

ALTA.
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There is no evidence in our opinion that the plaintiff ever put in any 

application for compensation. We therefore cannot consider the cheque for 
$165.71 accepted by the plaintiff as being on account of compensation.

Evidence shews that during week-days a cage man is continuously in 
charge of cage while in operation but on Sundays and idle days no cage man is 
employed. We are therefore of opinion that a cage man should be in charge 
of cage at all times while in ojieration and if this precaution had been employed 
this accident to the plaintiff would not have occurred. We therefore believe 
that the defendant is resiionsible for injuries done the plaintiff.

They then gave an itemised assessment of damages amounting 
in all to *10,433.29.

The defendant raises several grounds of appeal, the chief 
of which are these : I. There was no evidence from which the 
jury could reasonably infer any negligence on the part of the 
defendant or from which they could infer that any negligence of 
the defendant was the eause of the accident. 2. The evidence 
shewed that the accident was the result of and caused by the 
plaintiff's own negligence. 3. That the evidence shewed that the 
plaintiff had accepted compensation under the Workmen's ( "om- 
|>enuation Act. 4. That the jury's finding that the plaintiff had 
not accepted compensation because he had made no claim for it, 
was not really a finding that he had not accepted compensation. 
5. That the jury returned no finding as to whether or not the 
plaintiff had been guilty of negligence which was the cause of the 
accident.

Now it is clear that on the face of the verdict returned by the 
jury there is only one ground of negligence sustained. They say 
that the defendant company should have had a mail at the cage 
at the bottom of the shaft on Sundays as it did on other days 
and that the accident would not have happened if such a man had 
been there, and that therefore the company was responsible for it.

The first question to decide, therefore, is whether there was 
any evidence from which a jury could reasonably come to such a 
conclusion.

The plaintiff admitted in his evidence that he could, by the 
use of certain signals to the engineer, which were well known to 
and understood by him, have kept the control of the cages in 
his own hands. After he had left the cage and rung the bell 
to indicate to the engineer that he might take the cage away, it 
was, according to the admitted rules, quite within his power to 
start the cages by another ring and then stop them by still another
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one whereupon the engineer was by rule forbidden to move the 
cage until he got a signal from the same push button or a message 
on the telephone from below. It was thus absolutely in the power 
of the plaintiff to have protected himself completely. He admits 
in his evidence that he could have done so in this way, and in 
talking of the accident afterwards to the pit boss, Keber, who 
was his friend, he admitted that he was himself to blame. This 
is the evidence given by licber:

Q. Did he tell you on that occasion that it was his fault because he 
should have called up the engineer and told him he was going to examine the 
shaft ? A. Well he didn’t tell me straight that, you know, we were talking 
shout the work. Q. What did he say? A. Well he said Q. Did
he tell you anything like that? A. lie says he ought to notify the engineer, 
that is about all. Q. He says he should have notified the engineer? A. Yes, 
but he didn’t tell me straight that it was his fault. Q. He didn't use the word 
fault? A. No. Q. But in talking about the accident he told you he ought 
to have notified the engineer? A. Yes, he told me he ought to have notified 
him but he thought it was going to take him only a few minutes to look in 
there and he thought it would be all right.

Keber was a witness for the plaintiff and this evidence was 
given on his cross-examination and of course the plaintiff did not 
contradict it.

It is true that the plaintiff in his evidence endeavoured to 
assert that the engineer should have rung two bells from above 
before lowering the cage but there was no other evidence to support 
his assertion that this was the rule or the engineer's duty, it is 
inconsistent with his admission to Keber and the jury have not 
found that the engineer was at fault in this respect or in any 
respect.

Upon his own admission the plaintiff knew the cages were 
liable to be moved at any moment, he knew that by the simple 
expedient of giving two separate signals he could secure complete 
control of the cages and be absolutely safe, yet (as he told Keber 
in effect) he took the chance because he thought he would be 
“there only a few minutes.”

I am unable to discern how any jury could reasonably infer 
in the face of such evidence that it was the absence of a cage man 
that was the real cause of the accident. It is simply a non sequilur 
to say that because the accident would not have happened if a 
cage man had been there, therefore the failure to have a cage man 
there was the cause of the accident. The plaintiff knew there
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was no cage man there. His own omission to do what he admitted 
he ought to have done in 'those circumstances was obviously the 
real cause of the accident.

The case of Canadian Pacific R. Co. v. Frechette, 22 D.L.R. 
356, [1915] A.C. 871, 24 Que. K.B. 459, 18 Can. Ry. Cas. 251, is 
quite sufficient authority for taking this view as the situation 
was there substantially the same as here, except that there the 
plaintiff did something which he knew he should not have done, 
while here, the plaintiff was guilty of a culpable omission.

This is sufficient, I think, to defeat the plaintiff's claim at 
common law and it is, therefore, unnecessary to deal with the 
other defences raised. The appeal should be allowed with costs, 
and the action dismissed with costs.

As the defendant admitted that the plaintiff is entitled to 
compensation under the Workmen's Compensation Act, the 
plaintiff will no doubt take the necessary steps to have the amount 
ascertained. Appeal allowed.

In re TREVANIAN, A SOLICITOR.

Alberta Supreme Court, Appellate Division, Haney, C.J., Stuart and Beck, JJ 
March II, 19tl.

Solicitor ({ III—15)—Sertdcett rendered—Criminal matter— 
Dispute as to charges—Duly of Court to investigate—Taxation of 
costs.)—Appeal from the trial judgment in an action against a 
solicitor. Reversed.

A. H. lioodall, for appellant; O. E. Culbert, for Trevanian.
The judgment of the Court was delivered by
Harvey, C.J.:—Inasmuch as the services rendered by the 

solicitor were due to his being a solicitor and an officer of this 
Court, it is the duty of the Court, if railed on, to ascertain whether 
his charges are consistent with his duty as an officer of the Court, 
and notwithstanding the fact that there is no tariff of fees for 
sen-ices in criminal matters and the Rules of Court respecting 
taxation are in relation to civil matters, there seras no good 
reason why resort should not be had to them for the purpose of 
starting proceedings if objection is not made as was the case- here.

The client is entitled to have the question of the alleged agree­
ments and their binding character determined by a Judge and if
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it is found that ho is at liberty to go into the question of the 
reasonableness of the eharges to have that question also dealt with 
by the Judge.

The appeal will, therefore, be allowed and the whole matter 
remitted to a Judge for consideration to be brought up on notice 
to be given by the client. It is apparently impossible to bring 
before the Judge the evidence taken before the Clerk so it will be 
necessary for him to deal with it de noeo.

It seems a proper case to leave to him the question of all the 
costs of the proceedings including the cost of the appeal and the 
other proceedings already had and in disposing of them it will be 
proper for him to consider the Rule of the Court as to costs in the 
ordinary taxation of costs as between solicitor and client.

Judgment accordingly.

REX v. SAMUEL DIAMOND; REX ». JOS. DIAMOND; REX v. TABOR;
REX ». GOTTSCHALK.

Alberta Supreme Court, live, J. March 8, 1981.

Intoxicating liquors ({ III A—55)—f rdatrful safes—Persona 
aiding or abetting—Liability—Alberta Liquor Act (1916), Alta., 
ch. 4, sec. 75.]—Appeal from a magistrate's conviction under the 
Alberta Liquor Act.

A. A. Mdlillinay, K.C., for the Diamonds\F.C. M oyer, forTabor.
J. B. Barron, for Ciottschalk; //. IT. Lunney, for the Crown.
Ives, J.:—Except as to the defendant Tabor, it is only neces­

sary to read the evidence and examine the exhibits to arrive at an 
irresistible conclusion of guilt. Any magistrate could come to no 
other conclusion. But in the case of the defendant Tabor, I 
regret that the police did not give him a little more rope. I have 
no doubt in my own mind of his guilt, but, as the evidence is, the 
conviction against him must be quashed without costs anil with 
the usual order protecting the magistrate.

As to the two defendants Diamond, their counsel cites the 
authority of Bex v. Martin (1916), 28 D.L.R. 578, 26 Can. Cr. 
Cas. 42, 9 Alta. L.R. 265. While I am bound by that judgment, 
where it is applicable, I do not agree with the statement of the law 
there. I concur with the dissenting judgment of Stuart, J. How­
ever, that judgment was under the Liquor License Ordinance,
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Cons. Ord. of N.VV.T. (1898), ch. 89, now repealed, and dealt with 
the relationship of employer and employee. It should not, in my 
opinion, be extended beyond the facts îpon which that case was 
stated. Under the present Liquor Act, 1916 (Alta.), ch. 4, we 
have in sec. 75 (a new section added by ch. 22, sec. 15 of the 
statutes of 1917) this specific declaration of the law:—

Everyone is a party to and guilty of an offence against this Act who— 
(a) actually commits it : (b) does or omits any act for the |>ur|tosp of aiding 
any person to commit the offence; or (c) ahels any person in commission 
of the offence; (d) counsels or procures any jierson to commit the offenee 

In the face of this section I think Rex v. Martin is no longer an 
authority.

The applications, then, on behalf of the Diamonds and Gotts- 
chalk are refused and the convictions affirmed with costs.

There is the further application on behalf of Gottschalk that 
the magistrate’s order forfeiting the liquor be set aside. This, I am 
bound to do because the provisions for forfeiture apply only 
where the conviction is upon the charge of having or keeping for 
sale. But I will make no order restoring the liquor. Gottschalk 
says it is not his, hence a restoration to him would but involve him 
in further trouble. The Diamonds have received payment for 
this liquor, hence they have no beneficial interest and, of course, 
Tabor was not interested except in getting a free sleigh ride.

The only reasonable thing to do is to leave the possession of it 
with the Crown, pending an application by an owner and where 
such is made, I have no doubt the applicant's title and right to 
possession will be subjected to careful scrutiny in view of the 
evidence in the present case.

Judgment accordingly.

WINFREY v. WINFREY AND CLUTE.
Alberta Supreme Court, Scott, J. March 26, 1921.

Hvsband and wife (§ III A—143)—Action by husband for 
divorce—Alienation of wife's affections by co-respondent—Resump­
tion of cohabitation between husband and wife—Discontinuance of 
divorce action—Action for alienation proceeded uith—Amendment 
of statement of claim—Necessity for.]—Action by husband for 
damages for alienation of wife's affections.
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(1. H'. Mamie, for plaint iff.
W. J. A. Mustard, for défendant Winfrey.
A’. D. Madeem. for defendant ( 'lute.
Scott, J.:—This was originally a divorce action in which the 

defendant ( lute was added as a defendant by order of flymlniait, J.
In the statement of claim it is charged, among other things, 

that the plaintiff and the female defendant were married in 1012; 
that in May, 1020, the latter quit the lasl and board of the plaintiff 
at the suggestion and instigation of her co-defendant and has since 
remained away therefrom; that at certain specified times and 
places the defendants together committed adultery; that the 
plaintiff has suffered damage by the defendant ("lute wrongfully 
alienating the affections of his co-defendant and enticing her, 
knowing her to be tbc plaintiff's wife, unlawfully against his will 
to depart and remain absent from his house and society ; and 
that by reason thereof he has been deprived of the comfort, 
affection, society and services of his wife and of cohabitation with 
her and has suffered much mental anxiety and has incurred 
sundry expenses. The plaintiff’s claim, as against his wife, was 
for dissolution of the marriage and the custody of his children, 
and as against defendant flute, special and general damages and 
costs.

The defendants subsequently applied to the Master at 
Kdmonton to dismiss the action on the ground that the plaintiff 
had resumed cohabitation with his wife and it was admitted that 
cohabitation between them had been resumed. The plaintiff, 
however, desired to proceed with the action against defendant 
Clute for damages for alienating his wife's affections and enticing 
her away. The Master held that he had right to do so and, by 
his order now appeali-d against, he gave hint leave to amend his 
statement of claim, such amendment to be made within 15 days 
from the date of the order and the action entered for trial within 
2 months front that date with costs to defendant Clute in the cause.

The plaintiff elected not to amend under the order and, by 
consent of the solicitors for the parties, that |>ar1 of the Master's 
order relating to such amendment was abandoned. On February 
3, 1(120, the plaintiff gave notice of the discontinuance of the 
action as against his wife.

ALTA.
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The action was originally a divorce action coupled with an 
action against the defendant ('lute for alienating the affections 
of the plaintiff’s wife. The action having been discontinued as 
against the latter it is no longer a divorce action but merely an 
action against defendant Clute alone for such alienation. This 
constitutes a good ground of action and the allegations in the 
statement of claim are sufficient to disclose such a cause of action. 
It is true that it contains allegations which have no bearing upon 
such a claim and are therefore redundant but I cannot see that 
the defendant is in any way prejudiced by them.

I dismiss the appeal with costs.
Judgment accordingly.

REX v. CHOW CHIIt.
British Columbia Supreme Court, Hunter, C.J.B.C. October M, 19t(l

Courts ($ II A—175)—Conriction under Criminal Code— 
Appeal to County Court Judge—Refusal of County Judge to issue 
bench warrant for production of witnesses—Refusal to grant adjourn­
ment—Conviction affirmed—Appeal under sec. 760 Criminal ('ode 
—Habeas corpus—Certiorari—Jurisdiction of Supreme Court to 
review proceedings before County Court.]—Application for a writ 
of habeas corpus with certiorari in aid.

The facts of the case are as follows:—
The accused was convicted by H. C. Shaw, Police Magistrate 

in and for the City of Vancouver, on March 16, 1920, for that he 
did on February 22, 1920, at the city of Vancouver, without lawful 
or reasonable excuse, have in his possession drugs, to wit : cocaine, 
morphine and heroin, for other than scientific or medicinal purposes, 
for which offence he was sentenced to one year in jail and to pay a 
fine of $500 or in default 3 months’ imprisonment.

The accused appealed to Cayley, Co. Ct. J., on May 26, 1920, 
who affirmed the conviction of the police magistrate. During the 
trial before Cayley, Co. Ct. J., counsel for the accused applied to 
the Court to have a bench warrant issued for the arrest of tw o 
witnesses who had failed to appear, after having been served 
with subpoena.

The accused, in his defence, alleged that two other Chinamen 
resided in the house where the drugs were found, and that he had 
nothing to do with them.
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These other two Chinamen were the witnesses who had failed 
to appear under a subpoena.

The County Court Judge refused to issue a bench warrant for 
the production of the two witnesses, or to grant an adjournment 
for this purpose, and proceeded with the hearing of the appeal.

Application was made to Hunter, C.J., for a writ of halted* 
corpu* with certiorari in aid and came on for hearing on October 
26, 1920.

Vpon the application coming on for hearing, W. M. McKay, 
counsel for the Crown, took preliminary objection that the County 
Court was a Court of Record, and the proceedings before the 
County Court Judge could not lx* reviewed on the present appli­
cation.

R. L. Maitland, for the accused. As to the right to certiorari 
to review the proceedings before the County Court, see It) Hals., 
p. 155, para. 310, p. KM), para. 320; sec also Rex v. Emery (1916), 
33 D.L.R. 556, 27 Can. Cr. Cas. 116, 10 Alta. L.R. 139; The King 
v. Forbes (1904), 36 N.B.R. 580; Rex v. Evans; Re Fisher (1915), 
24 ('an. Cr. Cas. 125, 21 B.C.R. 322; Ex parte Roy (HH)7), 12 
(’an. Cr. Cas. 533; Rex v. Allingham; Ex parte Keefe (1913), 12 
D.L.R. 9, 21 Can. Cr. (’as. 268; The Queen v. Ellis (1866), 25 
U.C.R. .324; The Queen v. Peterman (1864), 23 U.C.R. 516; The 
Queen v. McAnn (1896), 3 Can. Cr. Cas. 110, 4 B.C.R. 587; Rex v. 
Lewis ( 1918), 25 B.C.R. 442. As to the merits, there is a distinction 
between an ordinary adjournment and the present case, where the 
accused has invoked the only procedure open to procure the 
attendance of his witnesses. This amounts to a failure to permit 
the accused to make full answer and defence and goes to juris­
diction. See The King v. Farrell (1907), 12 Can. Cr. Cas. 524; 
The King v. Lorenzo ( 1909), 16 Can. Cr. Cas. 19; Reg. v. Eli (1886), 
10 O.R. 727; The King v. Nurse (1904), 8 Can. Cr. Cas. 173.

IV. M. McKay, for the* Crown. Certiorari is taken away by 
sec. 12 of the Opium Act, 1-2 Geo. V. ch. 17. The application is 
based on a matter of procedure only, and does not go to the juris­
diction. Rex v. O'Brien; Rex v. Theriault (1917), 41 D.L.R. 97, 
29 Can. Cr. Cas. 141; Rex v. Warne Drug Co. Ltd. (1917), 37 
D.L.R. 788, 29 (’an. Cr. Cas. 384, 40 O.L.R. 469; Rtx v. (’antin’, 
Rex v. Weber (1917), 28 Can. Cr. Cas. 341, 39 O.L.R. 20; Rex v.
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Chappus (So. t) (1917), 28 Can. Cr. Cas. 411, 39 O.L.R. 329; 
Rex v. McLatehy (1916), 28 Can. Cr. Cas. 277, 44 N.B.R. 402; 
The King v. ImuIot; El parle Doyle (1916), 31 D.L.R. 90, 27 Can. 
Cr. ( as. 60, 44 N.B.R. 90, which follows: El parle Morison ( 19091, 
16 Can. Cr. Cas. 28, 39 N.B.R. 298; /fez v. Pudwell (1916), 26 Can. 
Cr.Cas.47 ; /fer v. Carter (1916), 28 D.L.R.606, 26 Can. Cr.Cas. 51, 
9 Alta. L.R. 481 ; The King v. slum'; Ex parte Kane (1915), 27 
D.L.R. 494, at p. 499, 26 Can. Cr. Cas. 156, at p. 158; Hex v. Hoare 
(1915), 24 Can. Cr. Cas. 279, 49 N.S.R. 119; Ex parle Monahan 
(1909), 17 Can. Cr. Cas. 53, 39 N.B.R. 430; The King v. Horning 
(1904), 8 Can. Cr. Cas. 268; Reg. v. Dunning (1887), 14 O.R. 52. 
See also sors. 752, 1121 and 1122. There was plenty of evidence 
in this ease.

Hunter, CJ.B.C. This is a pure question of principle and I do 
not think it is a principle that we can safely depart from. Where 
it is alleged by counsel that there are witnesses under sub|xs'na 
who can probably give material evidence, and so request, it is the 
duty of the Court, if possible, to secure the attendance of those 
witnesses, unless the Court is of the opinion that the application 
is not made in good faith. 1 have no doubt in this particular case 
that there was overwhelming evidence given to convict the China­
man, unless fully met, but 1 have often had occasion to say that a 
man may be ever so guilty, but he must be convicted according to 
law. That does not mean that every technicality can be success­
fully resorted to in criminal proceedings. But, in this particular 
case, I consider there was an unfortunate departure from the 
observance of one of the fundamental principles—which is to hear 
the whole case and to allow a full defence. The order will b made 
absolute. There will be no costs and no action against anv one 
concerned. Judgment accordingly

B1C.

C A.
MARGUSON T. GRANT.

British Columbia Court of Appeal, Macdonald, C.J.A., (laUiher, McPhillips 
and Eberts, JJ.A. January 4, 1991.

Damages (§ III O—151)—Eviction from house—Justification— 
Resistance— Injuries—Reasonable force.]—Appeal from the judg­
ment of Murphy, J., in an action for damages for injuries received 
while being put out of defendant’s house. Reversed.
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L. O'. McPhiUip», K.C., for appellant.
J. Mai tin, K.< for respondent.
Maidoxalu, C.J.A.:— The only question of impoitance 

involved in this appeal is, ilid defendant use (treater force than, in 
the circumstances, he was justified in using to put the plaintiff out 
of his idefendant's) house? That he had the right to put her out 
is not disputed. That she was acting towards him in a most 
unreasonable, if not violent manner at the time is quite apparent. 
Her evidence was not entirely believed by Murphy, J. She said 
defendant had struck her a blow and on this (mint the Judge says: 
" I am not at all sure that that blow was struck, it may have been: 
she was grasped by the arm and thrust out, that is what 1 think 
happened."

I entirely agree with this finding of fact. There is, I think, 
no evidence to shew that excessive force was used. The plaintiff 
refused to go after repeated demands that she should do so. That 
she resisted, and perhaps violently resisted, is indicated by her 
own statement in the following words, she said: “He had quite 
a time to drag me out.”

The only evidence upon which an inference can lie drawn that 
much force was used is that relating to her injuries. These 
injuries appear to have been painful but were not of such a nature 
as to justify the conclusion that more force was used then was 
necessary to effect her expulsion. The defendant took her by 
the arm and thrust her out. She might easily suffer in her resist­
ance, a wrench, for which her own resistance was responsible and 
not defendant’s fault. The defendant was engaged in a lawful 
purpose and the plaintiff was unlawfully resisting him. Now, 
while hr must, as the trial Judge has said, take some risks in taking 
the law into his own hands, plaintiff on the other hand must take 
some risk in resisting. In my opinion she has not made out her 
case. 1 would allow the appeal and dismiss the action.

Ciallihek, J.A.:- rt ith every respect for the views of the trial 
Judge, I cannot conclude upon the evidence which I have carefully 
read throughout that the defendant used unnecessary force in 
putting the plaintiff out after she had repeatedly refused to go.

I do not wish to comment on the evidence further than to 
say that if the injuries the plaintiff complains of were caused by 
anything that took place that evening, the inference 1 draw would

B. C.
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be that it wax by reason of the exeited state she allowed herself 
to get into anil that what took place was not sufficient to warrant 
any such condition.

I would allow the ap|ieal.
YcI’hilupk, J.A. (dissenting in part):—The trial Judge 

arrived at the conclusion u|x>n the facts that the appellant used 
more force than was necessary in turning out the respondent, t.c., 
that the force used was excessive, Ball v. Allen (lHtiti), 4 F. A F. 
1019. The evidence cannot be said to be very satisfactory, yet, 
I am unable to say that the trial Judge hail no evidence upon 
which he could reasonably so find, and such I icing the case, I am 
not of the opinion that the Court of Appeal should reverse this 
finding, fi'ee Buddy v. Toronto Kasbrn B. Co. (1917), 38 D.L.R. 
193, 21 Can. Ily. Cas. 377, 38 O.L.R. f)"iti, Lord Ruekmaster, L.O., 
at pp. 193-194 (33 D.L.R.).

As to the damages, however, I take a different view, with 
great res|iert, to that arrived at by the trial Judge. I cannot 
satisfy myself that the serious illness she later suffered from, the 
effects of which are to some extent still present can be attributed 
to her ejection from the house of the appellant. The medical 
doctor the respondent first consulted was not called to give evi­
dence as to his examination of the respondent, and the later 
medical opinion some considerable time after the alleged injuries 
were suffered, in my opinion, cannot be said to establish any 
reasonable foundation for the belief that the then state of health 
of the respondent was at all consequent upon the injuries received 
at the time of her ejection from the premises of the appellant. 
A reasonable assessment of damages as I would view it would be the 
fixing of same at $100, and I would so reduce the damages.

Ebsrtk, J.A., would allow the appeal.
A ppeal alloiced.

REX v. WESTMINSTER BREWERY LTD.
British Columbia Supreme Court, Morrison, J. January IS, I9tt.

Intoxicating liquors ({ III A—55)—Unlawful sales—British 
Columbia Prohibition Act, 6 Geo. V., 1916 (B.C.), ch. 49—Summary 
conviction—Delivery by brewery by mistake of beer over allowed 
strength to hotel—Evidence.]—Case stated and signed under the
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provisions of the Summary Convictions Act, 5 (ieo. V., 1915 
(B.C.) ch. 59, to bo heard and determined by the Supreme Court 
of British Columbia, as follows:

The defendant was charged before me for that the defendant 
on December 27, 1919, at the city of New Westminster aforesaid, 
within the Province of British Columbia, did unlawfully sell 
liquor contrary to the form of statute, ti <!eo. V., 1916 (B.C.), 
ch. 49, in such case made and provided.

I convicted the defendant on February 2, 1920, and imposed a 
fine of $1,000, which fine was duly paid under protest, but the 
defendant claiming to lx1 aggrieved and desiring to question my 
conviction or determination on the ground that it is erroneous in 
point of law and has applicsl to me for a stated case and having 
complied with the requirements of the Summary Convictions Act 
in this regard I herein set forth the facts of the case and the grounds 
upon which the proceeding is questioned for the decision of the 
Supreme Court thereon.

Prior to December 27, 1919, the Fraser Hotel, in the city of 
New Westminster, Province of British Columbia, through its 
bartender ordered seventeen dozen bottles of near beer. There­
after, on December 27, 1919, the defendant delivered to the said 
Fraser Hotel seventeen dozen bottles purporting to contain near 
beer. These- bottles were seizes 1 by the Provincial Police when 
delivered at the hotel and the saiel Provincial Police took three of 
the said bottles, at the same time advising the bartender that same 
were for analysis. After the seizure by the police being brought 
to the attention of Nels Nelson, the defendant's manager, and on 
the same day the said Nels Nelson telephoned to the hotel that 
there had been a mistake in the filling of the order and ordered 
the hotel to put the bottled beer aside and said that the same would 
be replaced. Such of the said bottles as were then in the possession 
of the hotel proprietor were put off the shelves and replaced on 
the following Monday by the brewery who sent near beer under 
2Hr; proof spirit. The analysis shewed that the contents of the 
three bottles seized from out of the deliver)- of December 27 ran 
over 2Va9c proof spirit.

The defendant by its manager Nelson and his son gave evidence 
that the contract with the hotel was to sell them only near beer 
within the limits prescribed by the Prohibition Act and every

B. C.
N. C.
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precaution was taken against sending out anything over 2%% 
proof spirit by periodical tests made by the brewer and reported 
to Nelson's son who had charge of the bottling.

Previous to December 27, 1919, they had discovered some 
bottled beer running over 2)^% proof spirit and had set it aside 
in a pile customary for that purpose, and separate from the supply 
to be sent out, to be poured back into the vats later and brought 
down under 2Yf/, proof spirit. The shipper being short of stock, 
used a portion of this pile to complete the Fraser Hotel order. 
The only evidence on the question of the shipper’s knowledge was 
given by Nelson’s son in which he stated that he had not informed 
the shipper that the separate pile contained stock containing over 
2J/£% proof spirit.

I accept Nelson's evidence and the evidence of the hotel 
proprietor and find that what both parties had in mind when the 
contract was made was near beer and the brewery did not intend 
to sell near beer over 2%% proof spirit. I find as a fact that the 
brewery did deliver bottled beer over proof spirit which was 
later replaced as heretofore stated by beer under 2^£% proof 
spirit. The said delivery was not paid for at the time of seiaure 
by the police, it being customary to pay every Monday

The questions signed and stated for the opinion of the Supreme 
Court are as follows: 1. Did the delivery of beer over 2Y<f/, proof 
spirit in bottles made under the circumstances hereinbefore set 
forth amount to a sale under sec. 10 of the British Columbia 
Prohibition Act? 2. Was I right in holding that the defendant 
sold liquor as alleged in the information on December 27, 1919? 
3. I reserve for the consideration of the Supreme Court of British 
Columbia the foregoing questions and state and sign the case 
accordingly.

H. L. Maitland, for applicant.
K. C. Macgowan, for the Crown.
Morrison, J.:—The answer to both questions is in the nega­

tive. The conviction is therefore quashed.
Conviction quashed.
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THE KING v. LIMERICK; Ex parte McFARLANE.
New Brunswick Supreme Court, Crocket, J. March 16, 1911.

Certiorari (§ I A—9)—Intoxicating liquor—Haring liquor 
elsewhere than in private dwelling—Construction.]—Application on 
certiorari for rule absolute to quash a conviction under the Intoxi­
cating Liquor Act, (i ( ieo. V. 191(1 (N.R.), eh. 20, on the ground 
that the magistrate acted without jurisdiction, the information 
and conviction not disclosing any offence under the Act. Rule 
discharged.

P. J. Hughes, shewed cause; ,/../. F. Winslow, in support of rule.
Crocket, J.:—Return of certiorari and order nisi to quash a 

conviction made by the Police Magistrate of Fredericton against 
the applicant for that at the city of Fredericton in the county of 
York, on October 29, 1920, he “did unlawfully have intoxicating 
liquor in his possession elsewhere ihan in his private dwelling, 
not having a license so to do, contrary to the provisions of the 
Intoxicating Liquor Act, (1 (leo. V. 191(1 (N.B.), eh. 20.”

The defendant was summoned to answer an information laid 
in the same terms as those above quoted from the conviction. 
He did not appear and now seeks to quash the conviction upon the 
ground that the magistrate had no jurisdiction to try this informa­
tion because it did not disclose an offence under the Intoxicating 
Liquor Act.

The information was presumably laid under see. 7 of the Act. 
This section reads as follows:—

No |>erson shall within the Province of New Brunswick by himself, 
his clerk, servant or agent, have or keep or give or attempt to give liquor in 
any place whatsoever other than in the private dwelling house in which he 
resides without having first obtained a wholesale license or a retail license 
under this Act authorizing him so to do, and then only as authorized by such 
license.

It was argued on behalf of the defendant that the word “ place ” 
as used in the section has a particular definite meaning as a selected, 
ascertained place, such as a shop or an office or some place callable 
of having an owner or occupier, and that the words as stated in 
the information and conviction, “elsewhere than in” his private 
dwelling house, are not therefore equivalent to or of like effect 
with the words “in a place other than his private dwelling” as 
designated by the words in the quoted section. His counsel 
relied principally on Snow v. Hill (188(1), 14 Q.B.D. 538, and

N. B.
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Pim'rll v, The Keinploti Park Hacec.ourse Co.. Ijd., [1899] AX'. 143.
There is in my opinion no analogy between these eases and the 

present rase. Roth of them dealt with eon viciions under the 
Knglish Retting Act, 10-17 Viet. 1853 (Imp.), eh. 119, sees. 1,3, 
where the essential words of the section creating the offence were: 
“No House, Office, Room or other Place shall Ik1 opened, kept or 
used for the Purpose of the Owner, Occupier or Keeper thereof 
or any Person using the some betting with Persons
resorting thereto," and the judgments proceeded on the ground 
that the defendants did not o|icn, keep or use a place for the 
purposes prohibited by the Art, viz. for the pur|ioee of the owner, 
occupier or keeper thereof or of any person using the same I etting 
with |wrsons resorting thereto. It was clearly |s>intcd out that 
the thing which the Act made unlawful was the business of a 
betting house or place, to which people could resort for the purpose 
of letting, not with each other (in which sense each person who 
made a I et might Is1 said to have used the place) but for the 
purjioae of betting with the establishment. The cases in no sense 
decide that such an open, uncovered area as was involved in 
either ease was not a place within the meaning of the Retting Art, 
but that they were not places which the defendants had o|x-ncd, 
kept or used for the pur|Mise prohibited by the Act.

So in DoygiU v, CaUerns (1865), 19 C.R. (N.8.) 764, 144 E.R. 
987, the Exchequer Court, over-ruling the Common Pleas, held 
that the habitual use of a particular location under a tree in a 
public park, for the purpose of betting, was not the use of a place 
within the meaning of the Act, not because the open space was 
not a place within the Act, but because, in order to satisfy the 
words of the statute, it must be a place which is callable of having 
an owner or occupier. Pollock, C.B., particularly staled that the 
mere fact of the place being an open one and not being a house, 
office or room would not alone prevent it from I icing a place within 
the Act.

The word "place" as used in sec. 7 of the Intoxicating Liquor 
Act, is not associated with “house," “office," “room," “owner," 
“occupier" or any other word or words of limitation lieyond the 
exception, expressly stated as such, in the words "oth r than in 
the private dwelling house in which he resides." On the contrary 
the prohibition here is that : "No person shall within the Province
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of New Brunswick have or keep or give or attempt
to give liquor in any place wheremmer other than in the private1 
dwelling house in which he resides.” There is no qualification 
or limitation, either as to the person or as to the place other than 
the express exception of “the private dwelling house in which he 
resides.” Any and every other conceivable place, where one can 
be, whether a church, a hospital or a brothel, or whether indoors 
or outdoors, is clearly comprised in a phrase of such unlimited 
scope, unless the wonts which follow cut down its natural and 
onlinary meaning, and it is only in the wonts that follow that 
any color can be fourni for the ground upon which this conviction 
is attacked. The addition of the words, “without haxing first 
obtained a wholesale license or a retail license under this Act 
authorising him to do so, and then, only as authorised by such 
license,” obxiously haxe no sense or meaning, when applied to the 
wonls, “no person shall gixe or attempt to give
liquor,” for the Act does not proxide for the granting of any 
license, either xvholesale or retail, or even to attempt by xvholesulc 
or retail to give liquor either generally or in any particularly 
authorised form. It is manifestly only for the sale of liquor that 
either xvholesale or retail license's can be obtained. The wholesale 
license, according to its form as printed in the appendix to the 
Act, authorises the wholesale licensee “to #<‘11 subject to the 
provisions” of the Act “in the warehouse or store hereinl»efore 
defined such quantities of intoxicating liquors and to spcji iiersons 
as are permitted by the said Act." The retail license authorises 
the retail licensee “to sell liquor for medicinal and
sacramental purposes only in the store hereinbefore defined,” 
etc. If it were not for the fact that the section prohibits the 
giving of liquor and the attempting to give liquor, as well as the 
having or keeping of it “without first having obtained a whole­
sale license or a retail license authorising him so to do,” I confess 
that, seeing that xvholesale and retail licenses are issued only 
for the punxfscs of sale, and taking that section by itself, 1 w-ould 
have been inclined to think, as was argunl in behalf of the defend­
ant, that the section prohibited the having and keeping of liquor 
for the pur|*>sc of sale, as it is only in this view tliat the hist three 
lines of the section can be intelligently applied or given any 
sense or meaning whatever, for the Act surely never contemplated

N. B.
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the granting of wholesale licenses or rrtail licenses for the having or 
keeping of liquor out «idc the person's private dwelling Iiouhc for 
individual use and eon«uinption any more than the granting of 
wholesale or retail licenses for giving or attempting to give liquor. 
On the other hand, if the prohibition of the having or keeping of 
liquor provided by see. 7 is (oustrued as the having or keeping 
of liquor for sale, the section is wholly unnecessary, so far as 
the having or keeping of liquor is concerned, lieeause see. "> pro­
hibits the keeping of liquor for sale and see. 02 prescribes the 
same penalty for an offence against see. 5 ns for an offence against 
see. 7. The fact of its Is-ing unnecessary in this view does not, 
however, shed much light u|xin the question, for, if the opposite 
view lie taken, that the intention was to prohibit the having or 
keeping of liquor for any purpose or under any circumstances, 
without having first obtained a wholesale or a retail license author­
ising such having or keeping (for which no wholesale or retail 
licenses are obtainable), then it may lie said with equal reason that 
three-quarters of the other thirty odd prohibitive sections of the 
Act, declaring it to be unlawful to do certain things with liquor, 
which cannot be done without one "having” the liquor, are 
wholly unnecessary, for anyone who is guilty of such an offence 
under any one of these- numerous sections is necessarily guilty 
of the offence of “having" liquor under see. 7.

Mr. Winslow’s argument was liuscd on the contention that the 
"having” of liquor prohibited by see. 7 was the having of it for 
the purpose of sale, and that the word "place" construed in this 
light, means a particular place, selected and occupied for the 
purpose of selling liquor in the same sense as in the lictting cases 
alsive cited, and is therefore material and essential in the state­
ment of the offence. Assuming, however, for the pur|xtse of the 
argument, without venturing to decide it, that the last three 
lines concerning the wholesale or rrtail license, thus qtuilify the 
words “have" or “keep," I cannot sec how they ran reasonably 
lx- held to narrow or cut down the ordinarv and natural meaning 
of the comprehensive phrase, "in any place wheresoever." A 
person surely may have or keep liquor for sale without having or 
keeping it in a place owned or occupied by him. He may have it 
on his person anil carry it about with him for the purpose of side, 
and, if he has, whether he lx- on a mov ing railway train, in a public
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park, on a public street or in a private alley way, he must have it 
at some place, for, as it was put by Lord Hobhouse in Powell v 
Kempton Park Racecourse Co., Ltd., supra, every liiumin action 
must be located at some place or other, and on a prosecution the 
only concern of the magistrate as regards the locality of the offence 
is that it be within his territorial jurisdiction. I take it therefore 
that the statement of the information that the defendant at the 
city of Fredericton in the county of York at the time alleged did 
unlawfully have intoxicating liquor in his |M>Kscssion “elsewhere 
than in his private dwelling,” not having a license so to do, is a 
sufficient statement of an offence against sec. 7, whether the 
prohibition thereby provided be against the having of liquor for 
the purpose of sale or for the having of it for any purpose what­
soever. See see. 110, which provides that the description of any 
offence under the Act in the words of the Act or in words of like 
effect shall be sufficient, and that any exception, exemption, 
proviso, excuse or qualification need not be specified in the informa­
tion but that if it be so specified or negatived no proof in relation 
to the matter so specified or negatived shall be miuired on the 
part of the informant. I can see no distinction l>etween the 
words, “elsewhere than in his private dwelling,” as contained in 
this information and conviction and the words “in a place other 
than in his private dwelling,” which is the only other form in 
which it is poss state an offence under sir. 7. “ Klsewhere
than” and “in a place1 other than,” being not only expressions 
of like effect, but absolutely identical in meaning.

I am of opinion that the objection to the conviction is unten­
able. The on 1er nisi to quash must therefore be discharged.

Judgment accordingly.

INGRAHAM SUPPLY Co. ▼. UNIVERSAL IMPORTING Co.

Nora Scotia Supreme Court, Harris, C.J., Russell, IjongUy, Chisholm and 
Mellish, JJ. January il, I9il.

Sale (| II B—35a)—Of goods—Ry sample—Fifty per cent, of 
goods not up to sample—Acceptance by purchaser—Subsequent 
return to tendor—Vendor's refusal to receive—Damages foe Itreach of 
uarranty—Measure o/.|—Appeal from the judgment of Ritchie, 
E.J., in favour of plaintiff in an action to recover damages for 
breach of warranty in connection with a sale of goods.

N.B.
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F. McDonald, K.C., for appellant.
J. McO. Slewart, for respondent.
H abris, C.J.:—The plaintiff company, at Sydney, C.B., 

purchased from the defendant company at Montreal, a quantity 
of I leans. The sale was made by sample and the trial Judge has 
found on ample evidence that 50% of the I leans were not up to 
the sample in quality but were unmarketable and of no commercial 
value.

The plaintiff company, after some time, returned the I leans to 
the defendant company at Montreal, and the defendant company 
refused to receive them. Ritchie, K.J., found that plaintiff com­
pany had accepted the lieans and could not rescind the contract 
but could recover damages for breach of warranty that the bulk 
should correspond with the sa iple. I agree with the trial Judge 
on lioth points but I fear he has given too small a sum for damages. 
The lieans sold were ol three qualities, one X, two XX, and three 
XXX. The one X kind were to lie almost handpicked. The two 
XX kind were not to contain more than 3 to 4 lbs. of bad lieans; 
and the three XXX kind were not to contain more than 4 to ti His. 
of bad lieans.

A bushel of lieans weighs IK) lbs. and if it contained ti lbs of 
poor I«‘ans they would lie 10% of the whole. The price for one X 
was *8.211 per bushel; for two XX $7.80 per bushel; and three 
XXX $7.20 per bushel. That is to sav, there was a depreciation 
in the price of $1.00 per bushel for 10%, of poor lieans.

If the lieans were 50% bad it seems to me that they could not 
in any sense lie said to lie worth one-half what they would have 
been worth if they had contained only 10% of bail lieans. I'n- 
fortunately the ease was tried on the theory that the contract was 
cancelled and there is little or no evidence U|xm which to base a 
finding as to the difference between the value of the beans supplied 
and the beans contracted for. My own view of the matter would 
lie tliat the beans supplied, if 50%, bad, were of little or no commer­
cial value and 1 should have I wen disposed to give the plaintiff 
conqwny a larger sum by way of damages, but 1 do not feel 
justified in increasing the amount allowed by the Judge in view of 
the lack of evidence. It is the plaintiff company's own fault if 
they have not shewn more clearly what their damages are.
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Under the circumstances I would dismiss defendant company’s 
appeal with costs and plaintiff company’s cross-appeal without 
costa.

Rvhskll, J., concurred with Harris, (\J.
Longley, J. The .Judge after hearing this case gave judgment 

for the plaintiff for $214.58, which was 50% of the original cost 
of the lieans. An appeal was taken against this order and an 
elaborate brief was furnished by the counsel for the other side, 
in which the attempt is made to shew that the pleadings would 
not warrant such a judgment. This, I think, has originate! from 
an erroneous conception of the pleadings in the case. If the plead­
ings did not justify such a daim as that, the Court will have 
abundance of power to make them. In sec. 8 of the statement of 
claim it is declared that the defendants deli verni the required 
quantity of I H»ans: the ls»ans so delivered were in an unsound and 
unmarketable condition and not equal to the said samples, etc., 
which I think is quite sufficient to sustain an action for damages 
for txdng below the quality. It is also claimed by the plaintiff 
on the other hand that the damages are too small, that instead 
of l>eing 50% of the amount they should be the whole of the amount, 
because he sent the t>eans back to Montreal. The defendant 1ms 
declined to receive the lieans and it seems to me to be somewhat 
of a question whether the plaintiff was right in sending them back ; 
he might very well have seen what he could have done with them 
and then called upon the defendant to have made good the loss. 
He did not take this course, however, and I think he must stand 
or fall upon the course which he took, in which epee the judgment 
of the .ludge was al>out right. There is no data and no figures 
upon which a different or other judgment could Ik* rendered.

I think the ap|M*al in this case should be dismissed with costs.
Chisholm and Mkllikii, JJ., concurred with Harris, C.J.

Appeal dinmissed.

DOUCETTE v. AZAR.
Nova Scotia Supreme Court, Harr %», ('..I., Ru**cll, J., Ritchie, K.J., Chin holm 

and AieUith, JJ. January HI, 1921.

Damages (§ III J—203)—Automobile—Left in garage for repair 
—Lien on car for amount — Contract an to price to be charged — 
Tender—Replevin—New trial.J—Appeal from the order for judg-

N.S.

8. C.
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ment in plaintiff's favour granted by Ixmgley, J., on findings of the 
jury, in an aetion by plaintiff claiming damages, conversion, 
detainer and lor loss of hire of plaintiff's automobile, which was 
left at defendant's garage for repair, and for the value of the wind­
shield and tools and general damages.

T. H. Hnbertton, K.C., and H'. II. Tobin, for appellant.
A’. McDonald, K.C., for respondent.
The juilgmcnl of the Court was delivered by
Harris, C.J.:—The plaintiff, a taxi driver, sues the defendants, 

garage owners and repairers, for the detention of an automobile 
which hail been taken by plaintiff to defendants' establishment to 
lie repaired. The defendants set up that their bill for re|»irs 
amounted to $828.10 and they claimed a lien on the ear for the 
amount. There wm a reply setting up a contract to do the repairs 
for $21X1 and a further plea of a tender of 1250 and later of $30(1 
which it was claimed was mon- than was justly due and therefore 
destroyed the defendants' lien on the ear.

The plaintiff hail also claimed damages for injury to the wind­
shield and loss of some tools while the car was in defendants' 
garage.

The ease was tried with a jury and Ixmglev, J., put only two 
questions to the jury, vis: I. Was the contract for materials, 
work and lalsmr $200? 2. What is the damage for windshield 
and what amount for V ols missing?

The jury answen-d only the first question and their answer was 
that there was no contract for $200.

Counsel on the trial asked Ixmgley, J., to put to the jury the 
question: “Was $200 a reasonable sum or what would you consider 
a reasonable sum for materials and lalsiur and work done?"

This question was not put, nor was any question put as to 
whether the amount tendered was or was not sufficient to satisfy 
defendants' claim.

The plaintiff had replevied the ear and upon the finding of the 
jury the Judge granted an onler for the return of the ear to the 
defendants and the plaintiff mo veil for a new trial.

On the argument of the motion the attention of the Court was 
railed to the fart that at the same term of the Court another action 
was also tried by the same Judge without a jury in which the 
present defendants were the plaintiffs and the present plaintiff
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was the defondant, to recover the amount of the account for repaire 
to this car, $828.10, and in that action judgment wan given for the 
present defendants for $828.10 lew the amount claimed by the 
present plaintiff for injury to the windshield and loss of tools. The 
present plaintiff had ap|)culcd from that judgment hut hail aban­
doned his appeal.

That judgment is binding between the jiartios and it is there­
fore clear that a new trial of the present action would not have 
any good result. The judgment in the second action has established 
the value of the work done by the plaintiff on the car and also 
that the amount of the tender was insufficient.

Under these circumstances the motion for a new trial will lie 
dismissed with costs.

Motion for new trial dismissed.

McLEAN v. EMBREE.
Nova Scotia Supreme Court, Harris, C.J., Russell, J., Ritchie, E.J, and 

Chisholm, J. February 19, 19ti.

Landlord and tenant (§ III F—119)—Lease of land—Failure 
of tenant to comply with terms—Waste by tenant—Damages—Tenant 
one of several co-tenants—Action by other co-tenants for damages— 
Conditional judgment—Stay of execution—Costs—Ilankruptcy of 
landlord—Tenant estopped from denying landlord's title.]—Motion 
to set aside findings of the jury in favour of plaintiff and for a new 
trial in an action by plaintiff to recover damages for various acts 
of waste committed by defendant while in occupation of land as 
plaintiff's tenant.

W. A. Henry, K.C., for appellant
J. L. Ralston, K.C., for respondent.
Harris, C.J.:—I agree in the» result with the decision of 

Chisholm, J, but I think their* should be no costs of the appeal to 
either party under the circumstances.

Rvssell, J.: -The only difference of opinion that lias arisen 
in this case relates to the costs of the appe.d. I think they will 
have to follow the usual rule. It would have been a hardship for 
the defendant if he hail lieen obliged to pay damages in the action 
brought by the eight others claiming ownership of the property. 
Hut, as stated in the opinion of Chisholm, .)., the pending of the

N. 8.
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other actions is no defence to this one and the unsuccessful appeal, 
which is adjudged to have been without foundation, has resulted 
in relieving the defendant from the presence of the pending suits. 
To that extent the defendant has profited by the appeal, and with 
that, I think, he will have to be content.

Ritchie, E.J., agrees with Chisholm, J.
Ciiikiiolm, J,:—In this action the plaintiff claims that he let 

his farm to the defendant and that the defendant failli! to comply 
with all the terms of the lease and during the tenancy committed 
waste on the farm. The plaintiff claims damages in res|>cct of 
thi- said breaches and waste. The principal defence is that the 
farm was let, not to the defendant, but to one Janies Dixon. The 
breaches relied on by the plaintiff were also put in issue. The 
plaintiff put the defendant into possession of the fann.

The writ of summons was issued on June 21, 1919, and the 
action was tried by Longley, J., with a jury, at the June, 1920, 
sittings of the Court at Antigonish. The jury found that the 
defendant was the tenant and fixed the damages at S475. The trial 
pronuled on the basis of the plaintiff being sole owner of the farm. 
It appeared that he is one of ten co-tenants who own the farm ; 
anil on August 9, 1918, eight of his co-tenants issued a writ against 
the defendant for damage.’ for trespass for entering upon the farm, 
cutting down trees, etc.

The issues as to who was the tenant, which Mr. Henry says 
was the substantial defence, and as to broaches of the agreement 
to let, appear to have been fairly put to the jury; anil I see no 
ground upon which, by reason of the instructions to the jury, the 
findings should tie set aside. Nor should they In- set aside on the 
ground that they are against the weight of evidence. It would, 
however, work a hardship if defendant were oblignl to pay damage-, 
in full to this plaintiff and lx- compelled in the first action to pay 
damages to the other co-tenants for the same matters. "hat 
contingency can, however, be obviated by the offer made or. the 
argument by Mr. Ralston for the plaintiff that recovery in this 
action should lx- conditional upon the other tenants in common 
executing a release to the defendants of their claims for all damages 
against him in respect of his work on the farm. Justin- will lx* 
done in directing a stay of execution on the judgment recovered 
until such release is executed and the appeal will lx- disposed of 
so ns to admit of such a solution of the difficulty.
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The question of the costs of the appeal remains to be disposed 
of. It is well settled law that the tenant is estopped to deny his 
landlord's title, and that such estoppel does not depend in any way 
upon the validity of the landlord’s title. Cooper v. Kin ml y (1834), 
1 Bing. (N.C.), 45, 131 E.R. 1034; Francis v. Doe d. Colla n Harvey 
(1838), 4 M. & W. 331, 150 E.R. 1455; Cook v. WheUmk (1890), 
24 Q.B.D. 658.

In Cook v. Whellock, Lord Esher, at p. 661, says:—
The plaintiff, being then an undiuchargeil bankrupt, let certain premises 

to the defendant, and is now suing him for rent for those premises in arrear. 
It was said in the first place that the plaintiff was a bankrupt when he let the 
premises, and was still undischarged and he was not therefore the right 
plaintiff. That is equivalent to saying that he had no authority to let the 
premises, and the trustee is really the landlord of them. The answer to such 
a contention as that is that the defendant is estopped from making it. Having 
been let into poeseseion of the premises by the iiiainliff, he cannot say that the 
plaintiff is not his landlord but the trustee in bankruptcy.

With the defendant estopped to deny the plaintiff's title, the 
plaintiff, if he stood on his strict rights, would be entitled to hold 
the judgment unconditionally anil the defendant has not shewn 
any grounds in law for setting aside the findings of the jury. The 
pendency of the other action is not a defence. If, as I apprehend 
it, the defendant was not entitled to succei-d on his appeal, the 
plaintiff should have the costs of the appeal.

Appeal dismissed.

fournier v. McKenna.
Nova Scotia Supreme Court, Russell and Langley, JJ , hitch it, E.J., and 

Chisholm and Meltish, JJ. January fl, Idtl.

Damages (§ III J—201)—Automobile—Left in garage for 
repair—RemoraI of material from—Exposure to weather—Wrong­
fully depriving owner of uec.]—Appeal from the judgment of 
Kiniayaon, Co. Ct. J., in favour of defendant in an action claiming 
damages for the removal of material from a car left at defendant’s 
garage for repair, for exposure of the car to the weather anil for 
wrongfully depriving plaintiff of the use of the ear. The Judge, 
in the judgment appealed from, after reviewing the evidence 
concluded: “The defendant was never in the position of ware­
houseman or bailee, even gratuitous, of this car. He told the 
plaintiff in the first instanec that he would not Is1 responsible for

N. 8.

8. C.
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the car if it was left Mow” (in a part of the building used only 
for storing old ears and junk); "then he told the plaintiff and 
Matergio” (a question having arise.ii as to the ownership of the 
ear) “that he would have nothing to do with the ear and that 
they had I letter take it away.” The exposure to the weather 
complained of was due to the laying of a concrete floor in the por­
tion of the garage where the ear was left, which necessitated the 
removal of the ear out of doors.

F. McDonald, K.C., for appellant ; 11". F. Carroll, for respondent.
Rirmie, K.J. :—The plaintiff is a taxi driver and the defendant 

the proprietor of a garage. The plaintiff's ear was brought to the 
defendant's premises for repairs. Damages are claimed for tires 
and battery removed from the ear and for injury to the car from 
iicing exposed to the weather. The east- was tried More 
Hnlayson, Co. Ct. J., and he has made clear and distinct findings 
of fart ; if these findings of fact are to stand no question of law 
arises for consideration.

The Judge has found that the plaintiff was told by the defend­
ant that if he left his ear in a certain part of the premises the 
defendant would not lie responsible for it.

Harry J. Finlnyson swears that he heard the defendant say to 
the plaintiff: "If you put it there 1 will not lie responsible for the 
ear if you put it down then-.’" The jiart of the premises n-fern-d 
to was the lower floor of the garage; an unsuitable place, and 
that is where the defendant put and left the ear. The defendant, 
according to the finding which is supported by evidence, dis­
claimed any liability if the plaintiff put the car in the prohibited 
place. It is, 1 think, not necessary to refer to the other facts 
in evidence; it is sufficient for me to say that 1 am in entire 
agn-ement with the judgment appealed from and would dismiss the 
appeal with costs.

Risskll and Chisholm, J J., concurred with Ritchie, K.J.
Longlev, J., concurred with Mellish, J.
Mei.lish, J.:—I would dismiss the appeal on the ground that 

it lias not lieen shewn that the plaintiff has suffered any damage 
inasmuch as I do not think under the evidence the car can lie said 
to be his property. Appeal dismissed.

>
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SCHOONER “LAVONIA" LTD. ». LOWE.

Nova Scotia Supreme Court, Rureeit, J., Ritchie, E.J., and Chisholm, J.
December 18, 1980.

Contracts (§ II A—125)—Construction—Mauler of schooner— 
Monthly hiring—Dismissal in foreign country—Expenses back to 
place of hiring—Draft to cover amount—Profit on American ex­
change.]—Appeal hv defendant from the judgment of I-ongley, J., 
in an action for money had and received. Affirmed.

H’. C. McDonald, for appellant.
J. L, Ralston, K.C., for resjiondent.
The judgment of the ( 'ourt was delivered by
Ritchie, E.J.:—The defendant was the master of the schooner 

“Lavonia,” owned by the plaintiff company. The defendant at 
(iulfport, in the United States of America, made a draft on the 
plaintiff’s agents in New York from which he realised $2,300 and 
profit on American exchange $138, making the amount received 
by him $2,438. The plaintiff company in their particulars give the 
defendant credit for $1,915.10 ami the action is brought to recover 
from him the balance of 8622.90. The defendant brings into 
Court $137.43. He claims to lie entitled to the profit on the 
exchange and as to the balance a set-off is relied on.

To decide the questions raised it is necessary to ascertain the 
terms of the contract lietween the imrties. The contract was made 
in Canada. The wages were to lie $300 per month. No specified 
time was mentioned for the continuance of the contract; it was 
therefore a monthly hiring. It was a term of the contract that in 
the event of the vessel living sold in a foreign port the plaintiffs 
were to pay the defendant’s ex|s'nses leek to Halifax and his 
wages until his return. It was no part of the contract with the 
defendant that the vessel should return to a home port w ithin any 
specified time. The fact that in the articles it is provided that the 
final port of discharge is^o lie in < anada has nothing whatever 
to do with the vont reel lietween the owners and the master.

So far as the question of exchange is concerned it is, I think, 
clear that the agent cannot make this profit which rightfully 
belonged to his princi|»ls.

The items of the set-off in dispute are as follows; “Wages 
from November '22nd to Decemlier 9th, $170; shore expenses, 
Gulfport, $42; railway ticket and sleeper, $97.47; meals on train,

N.8.

8.C.
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$15; hotel and meals, New York, $7 ; hotel at Boston, $5; taxi at 
New York, $1.”

The “Lavonia” was not sold, therefore the term of the contract 
referring to that event is not invoked by the defendant, but his 
claim is that he was dismissed in a foreign port and that therefore 
he was entitled to retain the money represented by the disputed 
items on his set-off.

It becomes necessary here to decide a question of fact. Was 
the defendant dismissed at Gulfport, or did the contract of service 
there come to an qnd by mutual consent? A close perusal of the 
contract has convinced me that the contract was ended by mutual 
consent, and that therefore on the facts the defendant is not 
entitled to the wages and expenses claimed for.

I do not express any opinion as to what the legal result would 
have been if the defendant had been dismissed in the foreign port

The appeal should be dismissed with costs.
Appeal dismissed.

WHITELY v. RICHARDS.
Ontario Supreme Court, Middleton, J. December £9, 19£0.

Vendor and purchaser (§ I E—28)—Agreement for sale of 
land—Default of purchaser in making deferred payments—Resale by 
vendor pursuant to provision in agreement—Right of first purchaser 
against second—Registry Act—Relief from default—Forfeiture of 
sale-deposit—Return of other moneys paid.]—Action by the pur­
chaser for specific perfonnance of a contract for the sale and 
purchase of land or for a refund of the money paid by the plaintiff 
on account of the purchase-price.

G. A. Urquhart, for plaintiff ; J. H. Rodd, for defendant.
Middleton, J.:—On the 24th Marcji, 1920, a formal agree­

ment was made by which the defendant agreed to sell and the 
plaintiff to purchase certain speculative lands for $15,000: $500 
cash; $2,000 by the 1st April, 1920; $1,000 by the 1st May, 1920; 
$1,500 by the 1st June, 1920; the balance $10,000, to be secured 
by a mortgage.

By a preliminary writing the $500 is called “a deposit.” The 
plaintiff did not live up to his agreement, and paid $2,750 in all,
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in various small sums, after much pressure and great procrastina­
tion. A promissory note was given for 51,750; this was not 
intended as a payment, hut for the purpose of being discounted at 
the plaintiff’s bank; the bank would not touch it, however, and it 
was returned. This transaction does not affect the rights of the 
parties.

The agreement provided for resale upon default; and, default 
having occurred, the defendant had the right to sell, and resold. 
The plaintiff has no right as against the new purchaser. The 
Registry Act protects him as against any unregistered equity 
the plaintiff might have to lie relieved from his default and its 
consequences.

The plaintiff then claims a refund of the money paid. The 
agreement contains no provision for the forfeiture of the money 
paid. Brown v. Walsh (1919), 45 O.L.R. 646, seems to establish 
that a purchaser may, by making default in his contract, confer 
upon himself the right to recover the money he has already paid, 
unless the contract makes express provision to the contrary, subject 
to the right of the vendor to claim out of such money sufficient to 
compensate him for any loss on resale.

The right of the vendor to retain the purchase-money upon 
the purchaser's default is said (in Brou n v. Walsh) to arise only 
when there is an express contract, and the earlier case of Walsh v. 
Willaughan (1918), 42 O.L.R. 455, 42 D.L.R. 581, is said to be 
distinguishable upon that ground.

Were it not for Brown v. Walsh, I should have thought that 
what was said by Mr. Justice Riddell in Walsh v. Willaughan, 42 
O.L.R. at p. 466, 42 D.L.R. at p. 591, indicated the true ground 
of the decision: “There is no case in which one who is unable to 
carry out his contract has lieen allowed to abandon his purchase 
and claim the return of his part payments, when the vendor has 
given formal notice of cancellation. In the language of Kekewich, 
J., ‘that would lie to enable him to do the very thing that Lord 
Justice Bowen said he ought not to be allowed to do, namely, 
take advantage of his own wrong—I mean wrong, not in the 
moral sense, but in the sense that he could not perform his con­
tract.’ ”

The initial payment of $500 was as a sale-deposit, and so far 
no case has departed from Howe v. Smith (1884), 27 Ch.D. 89, 
that upon default this is forfeited.

ONT.

s. c.
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From this time on, all well-drawn contracts will, no doubt, 

contain apt words to indicate that upon the purchaser's default 
he shall absolutely forfeit the payments made, but this will not 
fully protect the vendor, as both cases indicate that, in the exercise 
of the jurisdiction to relieve against forfeiture, the Court will not 
allow the terms of the contract to prevail, a most singular result 
in the light of the impotence of the Courts to afford relief in 
Brickies v. Snell, [1916] 2 A.C. 599, 30 D.L.R. 31.

There will, therefore, be judgment for $2,250, and, as success 
is divided, no costs. Judgment accordingly.

MODERN CLOAK Co. v. BRUCE MFC. Co.
Ontario Supreme Court, Meredith, CJ.C.P. December it, ltttO.

Discovery and inspection (§ IV—20)—Examination of 
plaintiff resident abroad—Place of examination—-Ont. Rule 328— 
Practice—•Selection of commissioner to take evidence in foreign 
country.]—Appeal by the plaintiffs from an order made by one 
of the Registrars, holding Chaml>ers in place of the Master in 
Chambers, requiring two of the members of the plaintiffs’ unincor­
porated company—persons living in Maryland—to attend in 
Toronto for examination for discovery, at the instance of the 
defendants.

J. A. Macintosh, for plaintiffs; J. C. McRuer, for defendants.
Meredith, C.J.C.P. :—The order appealed against was made 

by an acting Master, at Chambers, upon the defendants’ applica­
tion; and it requires that two members of the plaintiffs’ unincor­
porated company, each of whom resides in Baltimore, Maryland, 
where the company's business is carried on and where the contract 
in question in this action was made, shall attend, each at a 
different time, at Toronto, Ontario, and there submit to examin­
ation, at the defendants’ instance, for discovery in the action.

About the same time another order was made by the same officer, 
upon the application of the plaintiffs, for the examination on com­
mission of several witnesses for the plaintiffs at Baltimore, so that 
their evidence so taken might be given at the trial in Toronto in 
the plaintiffs’ behalf.

And the order that the two members of the company should 
attend at Toronto was made in the face of the oath of one of them :
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that the attendance of both or of either of them would involve 
great hardship and result in a very serious loss of business by the 
plaintiffs; that the conduct of such business requires an intimate 
knowledge of the company’s affairs and of the goods in which it 
deals, the conditions of the market, and the relations of the com­
pany with its customers and with other concerns; and that such 
matters arc peculiarly within the knowledge of the two persons to 
be examined ; and that there is no person in their employment who 
can take their places, or be charged with exercising the discretion 
and judgment which they are called upon daily to use; and that any 
attempt to delegate their duties to any one would result in diffi­
culties and probably errors involving substantial loss. And not 
only in the face of such evidence, but also without a word, upon 
oath or otherwise, in contradiction of it or in the assertion of any 
kind of loss or inconvenience to the defendants if the examinations 
are all had in Baltimore at the one time.

It may be added, too, that the action is a simple one, involving 
only an everyday mercantile transaction; and an action in which 
the single question involved seems to be whether the defendants, 
the purchasers of clothing bought to sell again, were entitled to 
delivery of the goods before payment for them, their order for the 
goods being in writing signed by them, and subsequent dealings 
being all through correspondence only.

In these circumstances, the orders in question for these several 
examinations, and for the more important one—to obtain evidence 
for the trial—to be taken at Baltimore, whilst the less important 
ones—discovery only—must be at Toronto, apparently only 
because no one in Baltimore is competent to take them, seems to 
me, I feel bound to say, more like a burlesque of a just, impartial, 
and reasonable administration of justice than the reality of such 
administration.

There should l>e no hesitation in allowing this appeal and 
directing that all examinations be had at Baltimore.

But it is proper to add that the learned officer, seeing the effect 
of his rulings, endeavoured to avoid it by getting the consent of 
the defendants that all examinations be had at Baltimore; but, 
that being refused, he thought that he was bound by the cases 
Lick v. Rivers (1901), 1 O.L.R. 57, and Hamilton v. Hamilton 
(1920), 47 O.L.R. 359, to make the orders as they are.

ONT.

8. C.



732 Dominion Law Reports. [57 D.L.R.

ONT.

8. C.
In that he was quite mistaken. The practice is settled by the 

Rules of Court, confirmed by legislation—Rule 328*—not by 
judicial opinion. The Rule is plain and explicit: the examination 
is to be taken at such place and in such manner as may seem just 
and convenient; both just and convenient, not one or the other; 
and it is to be observed that it is a Rule applicable to all parties 
alike. So the power of the Judge or officer making the order is 
merely to consider what is just and convenient in the case before 
him ; and, no two cases lieing quite alike, no finding in any one case 
is binding in any other: though every case may afford some aid; 
may throw more or less light upon the questions involved in a later 
case. The exercise of discretion in such cases as these must always 
“depend upon the circumstances of each particular case:" see 
Grant v. Banque Franco-Egyptienne (1876), unreported, cited in 
Spiller v. Paris Skating Rink Co. Limited (1878), 27 W.R. 225, at
p. 226.

The Chief Justice who decided the case of Lick v. Riters 
made no attempt to lay down any general rule, but very 
properly dealt with the case upon its own facts, and merely refused 
to interfere with an order made by a Local Judge for the examina­
tion of the plaintiff at the instance of the defendant at a place about 
half way between the place where the action was brought and the 
place where the plaintiff resided.

There was no intention in the decision of the case of Duell v. 
Oxford Knitting Co. (1918), 42 O.L.R. 408, to question the decision 
of Lick v. Rivers. There was no kind of need to do so. The cases 
were different in their facts and circumstances; and it may be that, 
if all the facts and circumstances of the latter case were known to 
me as well as they must have been known to the Judge who decided 
it, I should be able to agree entirely with the ruling in it.

And I am quite sure that it could not have been meant by the 
Judge who decided Hie case of Hamilton v. Hamilton to 
adopt any practice inconsistent with Rule 328, or to take from or 
add to its requirements, or indeed to decide anything but that, 
on the particular facts of that case, justice and convenience required 
that the examination should be had in Toronto; and so that de-

*328. Where a party to be examined is out of Ontario the Court may 
order the examination to be taken at such place and in such manner aa may 
seem just and convenient . . .
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cision in no sense bound the acting Master to make the order now 
appealed against; but, if the learned Judge had any such intention, 
it would not have been necessary for the decision of the case, and 
would liave been contrary to the rule governing the practice, and 
so not binding upon any one.

The Judge who decided that case fell into the error of 
supposing that the case of Lick v. Rivers was not cited in the case 
of Dueli v. Oxford Knitting Co., and of imagining that the two 
decisions were in conflict with one another.

Lick v. Rivers was cited and its effect pointed out during the 
argument, and it was a case so obviously different in its facts, that 
it should have lieen thought a waste of words, and so of expense 
in reporting, to state again that which had lieen plainly stated 
during the argument and seemed to be so obvious.

The sole question must lie, in each case, what, upon its facts 
and cim.imstances, is most just and convenient. Where the 
examination is of a defendant, his personal convenience must 
necessarily be taken into account; and the plaintiff’s personal 
convenience is out of the question when there is no need for him 
to attend, as almost invariably is the case, and vice versâ. 
Personal convenience is one of the conveniences to be considered 
and frequently the paramount one; and it is always an important 
one—though sometimes forgotten—in regard to witnesses ineon- 
vienced and put to loss in giving their aid in the administration of 
justice.

In addition to the Rules referred to in the case of Due/l v. 
Oxford Knitting Co., as shewing legislative and judicial solicitude 
for the convenience of the person to be examined, Rule 275 may be 
mentioned. It provides for one party requiring an opposite party 
to attend at the trial for the purpose of being examined as a 
witness, but only if ho reside within the jurisdiction, that is, in 
this Court, in Ontario; and yet it is proposed to introduce the 
anomaly of compelling an opposite party out of the jurisdiction 
to come to the place of trial for examination for discovery; dis­
covery which in the case of a corporation cannot be given in evi­
dence at the trial.

And, continuing the multiplication of inconsistencies which 
such an order as that in question creates, though a party to be 
examined for discover)- must ordinarily lie examined in the county

ONT.
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in which he resides: Rules 337 and 345; yet, according to the ruling 
appealed against, if he resides out of the jurisdiction, and so the 
more needs to tie examined at home, he is obliged to come here, 
no matter how great a distance he must travel—in this case 
about 500 miles—for a like examination. So too if a plaintiff li ve in 
the remotest part of Ontario, though on the loundarv-line, he 
should be examined there, whilst if he live only a step away on 
the other side of the line, he should come to Toronto.

The like care is shewn for the insured who is in the position of 
a plaintiff, under the Ontario Insurance Act: R.S.0.1914, ch. 183, 
see sec. 201.

I repudiate entirely any such notion as that a foreigner seeking 
relief in these provincial Courts is under any special disadvantage. 
All litigants stand upon an equal footing; none can be treated by 
Judge or Court as seeking any favour from it or him. The right 
to sue is no privilege for which he may be put to any disadvantage. 
The needs of trade and commerce, the comity of nations, and the 
laws of this Province, give to alien friends the same right to resort 
to these Courts as they give to subjects.

And any suggestion that examinations for discovery, or other 
purposes, cannot be as well taken in Baltimore as in Toronto, is 
quite too parochial to be taken seriously. Experience proves that 
the best examinations often are those taken in Great Britain, and 
that those taken in the United States of America compare very 
favourably with those taken in Ontario or elsewhere in Canada.

The suggestion that there has been a practice in this Court 
requiring all plaintiffs to come to Toronto or elsewhere in Ontario 
for examination for discovery at the instance of the defendants, is 
tantamount to saying that Rule 328 is altogether disregarded; that 
there is in our practice the anomaly, if not alwirdity, of requiring 
a plaintiff to come to Ontario for examination for discovery merely, 
whilst he may for the purposesof the trial give his evidence, generally, 
where he resides; and of enabling a defendant to compel a plaintiff 
to abandon his action rather than come from any part of the world, 
outside the Province of Ontario, to submit to examination for 
discovery, or even a pretended discovery; and the suggestion is 
refuted by the constantly occurring use at trials of depositions 
taken on such examinations had out of Ontario. The suggestion 
that a plaintiff may be brought, if the defendants insist upon it,
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from England, or indeed China, for such a purpose or pretended 
purpose, proves its own worthlessness.

Except Hamilton v. Hamilton, and in it, Mr. McRuer has not 
been able to discover a case, line, or word to aid him in supporting 
the order in question. He could hardly have expected that he 
should; and, assuredly, it should have been strange if his industry 
could have made any such discovery.

The consequences of such a practice also condemn it. The 
results, in this case, of the order appealed against being sustained, 
might very well be : that this action should be discontinued, and a 
new action brought at Baltimore, where the contract was made 
and broken; which would necessitate a trial of the merits there, 
and the defendants would be subjected to another action here, on, 
and to enforce, the judgment recovered there, if the plaintiffs were 
successful in it. Given by the plaintiffs an examination of them 
for discovery and a trial at their own door, the defendants’ too 
great greed might very well cause them the loss of these advantages 
bestowed upon them; and the foreigner might very well turn his 
back upon a Court in which all are not upon an even footing.

The appeal is allowed; all examinations are to be had at Balti­
more, and preferably at the one time; costs of this apjieal are to be 
costs in the action to the plaintiffs only.

The defendants now find fault with the commissioner appointed 
to take the evidence at Baltimore, though it seems that no objec­
tion was made at Chambers; but, as the only qualification which 
the person appointed has is said to be experience in stenography, 
it is proper that some one more fully qualified should be appointed; 
and, as there arc Judges, attorneys-at-law, and court officers there 
as numerous and as well qualified as here, one of them should be 
appointed; though, I am bound to add, if examinations are con­
ducted there as often they are here, the person examined answering 
or refusing to answer, not on the examiner’s ruling, but upon the 
advice of his counsel or solicitor, or indeed sometimes solicitor’s 
clerk, experience in shorthand writing may be the best if not the 
only qualification needed; so it is not surprising that parties some­
times agree upon such an examiner.

ONT.
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MACFIE r. CATER.

Ontario Su/treme Court, Meredith, CJ.C.P. December tl, I9t0.

Assignments for creditors (§ VU B—61)—Transaction 
between insolvent trader and creditor (brother)—Sale of goods oj 
insolvent by brother—Proceeds paid to insolvent—Transferred to 
brother—Heal nature of transaction—Assignments and Preferences 
Act, sec. 6—Exception—Preference—Action to set aside trans­
action—Reaching jrroceeds of sale—Costs.]—Action by the assignee 
for the benefit of the creditors of a trader to set aside a transaction 
between the defendant and the trader (his brother) and to recover 
the price or value of the goods which were the subject of the 
transaction, for the general lienefit of the trader's creditors.

T. G. Meredith, K.C., and R. G. Fisher, for plaintiff.
J. M. McEvoy, for defendant.
Meredith, CJ.C.P. :—There is little, if any, dispute as to 

the facts; and if there were there can be no doubt as to them.
The defendant’s brother carried on the business of cigar­

making for several years, sometimes in partnership with others, 
but at the time in question alone, though in a firm name.

The defendant from time to time lent money to the concern, 
and at the time in question there seems to have been about 
$-------- due to him in respect of such transactions.

At and some time before the time in question the brother and 
his business were in a hopeless state of insolvency, as they, both 
brothers, well knew.

In these circumstances, they adopted the plan in question 
for the purpose of giving to the defendant an advantage over all 
other creditors of the brother.

The brother had in stock a considerable number of cigars, 
and their plan was: that the defendant should sell them and 
get the proceeds of the sale.

The defendant had never sold cigars before, but he was a 
“commercial traveller” in some other “line of business,” and 
the plan was in all respects one that could be easily carried out if 
no other creditor intervened.

The sale was made for cash, payment to be made by way of 
a "sight draft,” instead of upon the usual credit terms, a discount 
of ten per centum of the price being allowed to the purchaser 
for the cash payment.
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An “order” for the goods purchased on these terms was taken 
hy the defendant from the purchaser, directed to the brother in 6. C. 
the firm name, and was sent by the defendant to the brother: and 
the goods were in due course shipped, the draft was drawn and 
in due course paid by the purchaser; and afterwards a cheque for 
the amount was given by the brother, in the firm name, to the 
defendant, and he in that way got the whole tienefit of the sale 
of the cigars. This part of the transaction took place through 
bankers, other than the brother’s bankers, for the purpose of 
preventing them, as creditors of the brother, applying any part 
of the money in payment of the brother’s indebtedness to them.

The form which the transaction took in the books of the cigar 
business was: an entry in the defendant’s account in these words:
“May 20: By cash (McPhail acct.) $1,516.50:” and in the defend­
ant 'e account, rendered under oath in the insolvency proceedings 
which followed, it appears in precisely the same manner, the 
account having been made up from such books. McPhail was 
the purchaser of the cigars, and his only account was for the 
price of them.

The date of the order for the cigars is the 7th May ; and that 
of the cheque under which the defendant got the money from the 
bank is the 22nd May; but the cheque was not accepted by the 
bank until the 30th May.

On the 31st May, the brother made a general assignment for 
the benefit of all his creditors, “ratably and proportionably without 
preference or priority,” to the defendant.

The object of the assignment to the defendant, instead of to 
some one else, was obviously to enable him, the brother, to retain 
the preference which he had obtained; but that vantage ground 
was soon lost by the action of the other creditors in appointing the 
plaintiff assignee in the defendant's place.

And this action is brought by the substituted assignee against 
his predecessor to set aside the transaction in question and recover 
the price or value of the cigars for the general benefit of all creditors.

From these circumstances it is obvious that the single question 
involved in this trial is: whether the whole transaction was really 
only a “payment of money to a creditor,” saved out of the general 
provisions of the Assignments and Preferences Act (R.S.O. 1914, 
ch. 134) by its 6th section.
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No case to which I have been referred, nor any of which 

I am aware, has decided the question, or indeed lends much 
aid in considering it. Its facts are substantially different from 
those of all such cases.

If the case were really one of a mere payment, by cheque, of 
the money in question, to the defendant, by his brother, the case 
could not present any difficulty, though the payment was made 
with all the knowledge, for the purpose, and under the plan I 
have stated.

But I cannot so look uixm the transaction : the effect of it was 
rather to give the stock in trade, which he sold, as a preferential 
benefit to the defendant. That was the purpose of the parties; 
that was the plan entered into to benefit him, to the loss of other 
creditors, in the immediately impending insolvency distribution. 
Though there was no formal transfer of the property, and though 
the sale was made by the defendant in his brother's firm name, 
and though the draft was made in the firm name, and the trans­
action carried out with the purchaser as if one with the firm, 
none the less inevitably the price must have gone to the defendant 
just as if the sale had been made in his own name and he had drawn 
upon the purchaser for the purchase-price, because that was the 
two brothers’ purjosc and plan, and the whole matter was in their 
hands, there were none to interfere, none to know, at all events 
until the whole plan had been carried out.

Without the entry in the books, and without the defendant’s 
statement of his claim and affidavit in the insolvency proceedings, 
no other conclusion could be reached by me; with them it is 
difficult for me to understand how either brother could well 
say that the defendant took no interest in the cigars—that t 
transaction was nothing but a simple payment by a debtor to bio 
creditor on account of the debt.

The case of Robinson v. McGillivray (1906), 13 O.L.R. 232, 
was relied upon for the defendant; but it was quite a different 
case; and is one which lends no aid to the defendant; but indeed 
is one which points directly to some of the weak points of the 
defence in this case, for in it Osler, J.A., said (p. 234): “It is 
conceded that there was no fraudulent arrangement . . .
or attempt to ‘manage’ the transaction in order to put a different 
face on it from that which the bare relation of the facts discloses.
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Everything was done bond fide, and the only question is whether 
as presented the case is one of a fraudulent preference within the 
Act, or of payment of money to a creditor, or of set-off, which 
the Act permits."

Here the whole transaction was conceived and carried out 
for the sole purpose of giving a preference to the brother-creditor 
over all other creditors, and then making the assignment to him 
of a well-known to be hopelessly insolvent estate. The question 
is whether they have so “managed” it as to be within the law.

In my opinion, they have not.
The defendant's reliance can lie solely on the exception out of 

the effect of the Act of a “payment of money to a creditor;" and 
it is for him who claims the exception to shew that he is within it.

I cannot look upon the transaction in question as one of a 
mere payment of money ; it was rather the taking from the assets, 
liable to execution, of goods of the debtor and applying them 
in giving the creditor a preference over all other creditors; the 
process of reducing the goods into money by the joint action of 
the debtor and creditor—the brothers—and having that paid to 
the creditor as the result of their plan and action, cannot, in 
my opinion, and did not as I find, reduce the whole thing to a 
mere payment of money by a debtor to his creditor; and, the 
transaction being substantially an appropriation of the cigars 
in part payment of a preferred creditor's claim, the proceeds of 
the sale of them can be reached by the assignee: sec. 13 of the 
Act; and apart from the Act might be, according to some decisions, 
in this Province.

The plaintiff is entitled to, and may sign, judgment in the 
usual form applicable to the case.

But I make no order as to costs. The rule is and should 
be that the successful party should have his costs; and that rule 
should not be departed from at caprice or for anything but very 
good reasons. My reasons are that the question involved is a new 
one; the law has never been in a very satisfactory state upon the 
subject; it is difficult to see why money, which is liable to seizure 
under execution, may be transferred with an intent to give to 
one creditor and take away from all others, and which has that 
preferential and injurious effect, whilst other goods cannot: or 
why an endorsed cheque is not money but a cheque made by the

ONT.
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debtor is; and, mainly, that the defendant is the largest creditor of 
the insolvent estate, and so, whatever order as to costs is made or 
if none is made, he shall be obliged to pay the greater part of 
them. Judgment accordingly.

REX v. SOVA.

Ontario Supreme Court, Middleton, J. December 24, 1920.

Intoxicating liquors (§ III J—94)—Second offence against 
Ontario Temperamce Act—Conviction—Punishment—Construction 
of sec. 58.]—Motion to quash a conviction of the defendant, by a 
magistrate, for an offence against the Ontario Temperance Act, 
upon the ground that the punishment inflicted was unauthorised 
by the statute. Affirmed.

J. L. Counsell, for defendant; F. P. Brennan, for magistrate.
Middleton, J.:—By consent of counsel, to avoid technical 

difficulties, this motion was argued as upon the return of a habeas 
corpus and certiorari in aid.

The question argued is one of great importance, the accused 
contending that the effect of sec. 58* of the Ontario Temperance 
Act, 6 Geo. V. 1916, ch. 50, is not to render the accused liable 
upon a second conviction to imprisonment unless he is a licensee.

The clause is not well drafted and is obscure; but, when care­
fully considered, I think that there is no real doubt as to its 
meaning. It provides for the penalty to be imposed for an 
offence against the provisions of the Act, and the dominant words

•Section 58, as amended by 7 Geo. V. ch. 50, sec. 21, reads as follows:—
58. Every person who offends against any of the provisions contained in 

sections 7, 37, 40, 41, 43, 49 and 53 of this Act, or in any of them, shall be 
liable on summary conviction to a penalty for the first offence of not less than 
$200 nor more than $1,000, and in default of immediate payment to imprison­
ment for not less than three nor more than six months, and if the offence 
was committed by a licensee or by any person acting under his instructions, or 
with his privity or consent, he shall also be liable in the discretion of the judge, 
magistrate, justice or justices of the peace, to have his license forfeited and 
voided, and for a second or any subsequent offence to imprisonment for 
not less than six nor more than twelve months, and if the offence be committed 
by a licensee or any person acting under his instructions or with his privity 
or consent the license of such licensee shall thereupon become forfeited and 
void and he shall be incapable of becoming a licensee under this Act for a 
period of three years thereafter.

By the amending Act of 1920, 10 & 11 Geo. V. ch. 78, sec. 11, sub-sec. 2 
was added, “with the object of the better regulation of the penalties now 
authorised by the Ontario Temperance Act.” The added sub-section does 
not affect the question discussed in this case.
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arc, I think, “for the first offence,” and “for a second or any subse­
quent offence.” In each case there is an added provision and 
added punishment if the offence was committed by a licensee ; 
read thus, the section provides for a fine, and in default imprison­
ment for a first offence, and if the offence was committed by a 
licensee he is liable to have his license forfeited in the discretion 
of the magistrate. Where the offence is a second or subsequent 
offence, the accused is liable to imprisonment, and if the offence 
is committed by a licensee his license shall be forfeited. Thus 
read, effect is given to all the provisions of the section. If it is 
read as contended by Mr. Counsell, and the words “if the offence 
was committed by a licensee” dominate all that follows, so that 
a licensee is alone liable to imprisonment for a second or subsequent 
offence, the last i>ortion of the clause commencing with the 
words “and if the offence be committed by a licensee,” where they 
occur the second time, is rendered meaningless.

I am aware that in giving this construction to the section I 
am permitting the Legislature to violate a rule of grammar and 
sound syntax ; but this is nothing new, and it seems to be preferable 
to admit that in this matter the Legislature may be fallible rather 
than to suppose tliat an important part of the section is to be 
altogether devoid of any meaning, and the other portion is to 
have a forced and very unnatural construction.

This application fails and must be dismissed with costs.
Application dismissed.

REX v. POWELL.

Ontario Supreme Court, Hodgins, J.A. December 23, 1920.

Criminal law (§ IV B—111)—Summary conviction—Ontario 
Temperance Act, secs. 1+0-08—Penalties—Fine—Hard labour— 
Interpretation Act, R.S.O. 1911+, ch. 1, sec. 95.]—Motion to quash 
the conviction of the defendant, by a magistrate, for selling 
intoxicating liquor contrary to the Ontario Temperance Act, 
on the ground that, the penalties imposed were beyond what the 
law allowed. Affirmed.

(i. Lynch-Staunion, K.C'., for defendant.
F. P. Brennan, for magistrate.
48—57 D.L.H.
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Hudgins, J.A.:—The prisoner was sentenced to (1) three 
months at hard lilwur, (2) to pay a fine of SI,000, and, in default 
of payment, to three months’ imprisonment at hard labour.

Mr. Lynch-Staunton argued that, as the Ontario Temi>eranee 
Act forbids a sale of liquor, there could be no such thing as a sale, 
and so no conviction therefor. If this was seriously meant, it 
ignores the fact that a sale of liquor is an offence only if not author­
ised by license.

By sec. 58 of the Ontario Temperance Act, 1916, 6 Geo. V. 
ch. 50, every’ person who sells, etc., shall be liable, on summary 
conviction, to a penalty for the first offence of not less than $200 
nor more than $1,000, and, in default of immediate payment, to 
imprisonment for not less t han three nor more than six months.

By 10-11 Geo. V. (1920) ch. 78, sec. 11, sec. 58 was added to, 
by providing that, notwithstanding anything contained in it, the 
maximum penalty for any other offence (*.«., other than one under 
clause (a) of sub-sec. 1 of sec. 41) under secs. 40 and 41, shall be 
$2,000 and costs, and in addition thereto imprisonment for a 
term not exceeding three months for a first offence; the imprison­
ment in both cases being in the discretion of the convicting magis­
trate; and, subject thereto, the provisions of sec. 58 are confirmed.

Clause (a) was added to sub-sec. 1 of sec. 41 by 7 Geo. V. 
(1917) ch. 50, sec. 10, and dealt with drinking liquor in a place 
where liquor cannot lawfully be kept.

Apart from the imposition of hard labour, the conviction 
follows the law as laid down in these sections.

By sec. 25 of the Interpretation Act, R.S.O. 1914, ch. 1, 
where power to impose imprisonment is conferred by any Act, 
it shall authorise the inqiosing of imprisonment with hard labour.

This power clearly applies to the penalty for non-payment of 
the fine. This is also the view of Elwood, J., in Rex v. Nelson 
(1914), 17 D.L.R. 305, 22 Can. Crim. Cas. 301, 7 8.L.R. 92, and 
of the Chief Justice of Saskatchewan in Rex v. Morton, unreported, 
referred to therein (at p. 307)—as well as of the Court of Appeal 
in Alberta: see Rex v. Davidson (1917), 35 D.L.R. 82, 28 Can. 
Crim. Cas. 44.

The motion will be dismissed with costs.
Motion dismissed.
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BRENNER v. AMERICAN METAL Co.
Ontario Supreme Court, Middleton, J. December 27, 1920.

Writ and process (§ II B—26a)—Service out of Ontario— 
Foreign company—Assets in Ontario—Rule 25 (/») discretion.]— 
Appeal by the defendants from an order of the Master in ( 'handlers 
dismissing a motion by the defendants to set aside a previous 
order allowing service of the writ of summons out of Ontario, 
upon the defendants, a company doing business in a foreign 
country.

G. R. Munnoch, for defendants; H. //. Shaver, for plaintiff.
Middleton, J.:—A motion had already been made attacking 

this order, and an appeal had before the Chief Justice of the 
Common Pleas. He regarded the order as indefensible without 
the material l>eing supplemented, and gave leave to file an 
affidavit supplying the deficiency, whereupon the order was to be 
allowed to stand ; but he further provided that, notwithstanding 
this order, leave l>e reserved to the defendants to apply—if so 
advised —to set aside the order allowing such service, upon the 
ground that the affidavit filed does not disclose sufficient ground 
for allowing service out of the jurisdiction or for any other cause. 
Pursuant to this leave this motion is now7 made.

In my view, the motion should succeed. I have little to add 
to what I said in J. J. Gibbons Limited v. Berliner Gramophone 
Co. Limited (1912), 27 O.L.R. 402, 8 D.L.R. 471. It is true that 
my decision in that case wras reversed upon appeal (1913), 28 
O.L.R. 620, 13 D.L.R. 376; but, as I understand the judgment 
of the Appellate Division, that Court had no quarrel with the 
law as I laid it down, but thought that ujxm the particular facts 
of the case then in hand, in the exercise of the discretion which I 
think undoubtedly exists, the action should be allowed to proceed 
in Ontario. It is not necessary for me to repeat what I there said; 
I will only refer to the decision in The Hagen, [1908] P. 189, 201, 
where Lord Justice Farwell, after quoting from the judgment of 
Pearson, J., in Société Générale de Paris v. Dreyfus Brothers (1887), 
37 Ch. D. 215 (relied ujxm in my former judgment), adds (p. 201) 
that, if there is any doubt, “it ought to be resolved in favour of the 
foreigner.”

Where our Court assumes to exercise an extra-territorial 
jurisdiction, and the foreigner has not in any way attorned to our

ONT.
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jurisdiction, and the only excuse or justification for the assertion 
of jurisdiction over him is the existence within the Province of 
assets which may l>e reached by execution (Rule 25 (A)), manifestly 
the situation is one of delicacy and one calling for the exercise 
of the most careful judicial discretion. It is not seemly that 
a command should issue from our Sovereign to the subject of 
another State calling upon him to submit himself to the 
jurisdiction of our Courts, save in the clearest possible cases.

The main assets of these defendants are in New York, and it 
is a mere accident that there is some transient property in this 
country ; and convenience, as well as the exercise of due respect 
for the right and preference of foreigners to litigate in the Courts 
of their domicile, points out the Courts of New York as the proper 
place for this litigation.

I think that proceedings in this action should be forever stayed.
The question of the liability for the costs of the action may 

well lie left to be dealt with after any litigation abroad may have 
been determined. Judgment accordingly.

MERCHANTS BANK OF CANADA v. SHELDON AND KIBBE.

Saskatchewan King's Bench, Bigelow, J. February, 28, 1921.

Money in Court (§ I—1)—Charging order nisi—Paid in 
under garnishee summons—Summons set aside—Equitable assign­
ment—Consideration.]—Motion to make absolute a charging order 
nisi on certain money in Court.

D. Maclean, K.C., for plaintiff.
A. E. Bence, for Union Rank of Canada.
Bigelow, J.:—On January 28, 1921, plaintiff obtained a 

charging order nisi on a certain sum in Court—$314—which was 
paid in by Alexander E. Sigorenko under a garnishee summons 
issued in this action, which garnishee summons was afterwards 
set aside.

This is a motion to make the order absolute.
The Union Rank of Canada claim the money: 1. Recause of 

an equitable assignment on or about October 1st, 1920 ; 2. Because 
of a written assignment, January 13, 1921. ,

As regards the claim under the equitable assignment on 
October 1, all that was done was that Sheldon handed to the 
bank manager a statement of account for threshing signed by
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Kigorenko which shewed Kigorenko owed Sheldon and Kihbe a 
balance of $574.94. There was no assignment of this account to 
the Union Bank. On November 4, 1920, Sheldon signed a docu­
ment to the Union Bank which shews:—

In consideration of financial accommodation received by the undersigned 
from the Union Bank of Canada, it is agreed by the undersigned with the 
bank as follows :

All bills, notes, lien notes, stocks, bonds, debentures and other securities 
heretofore or hereafter lodged with the Union Bank of Canada by or on behalf 
of the undersigned, have been and shall be so lodged and held by the Bank 
upon the terms and for the purposes following, etc.

This docs not apply to an open account, and further it is only 
signed by Sheldon. Kibbe’s interest is not mentioned.

The document, dated September 18, 1917:—
To the Manager,

Union Bank of Canada.
Sir:

We, the undersigned L. C. Kihbe and A. M. Sheldon, composing t he 
firm of Kihbe & Sheldon, do hereby acknowledge and agree, that we are and 
will be jointly and severally liable and responsible to the Union Bank of 
Canada for all transactions entered into, or to he entered into, with the said 
Bank in the name of our said firm, by any individual member of the same, 
and that the signature of the name of our firm by any member of the same, 
to any Note, Bill, Draft, Cheque, Receipt, or other document, shall be as 
binding on us as if such signature had been affixed by each of us respectively 
under our hands.

(Sgd.): A. M. Sheldon.
(Sgd.): L. C. Kibbe.

does not help. It says that the signature of the name of our firm 
by any member of the same, shall be as binding, etc. There is no 
signature of the firm to the document of November 4, 1920. It 
has only the signature of Sheldon.

(2). The Union Bank of Canada claim under an assignment 
dated January 13, 1921, which reads as follows:—

In consideration of the Union Bank of Canada extending time to A. M. 
Sheldon on his indebtedness to said Bank which said time has l>een extended 
from October if), 1980, to February l, 1981, the firm of a. M. Sheldon gad 
L. C. Kibbe and the said Sheldon and the said Kibbe hereby assign, transfer 
and set over to the Union Bank of Canada the debt due from Alex. E. Sigorenko 
otherwise Alex. Egeroff to the said firm of Sheldon & Kibbe and the said 
A. M. Sheldon and L. C. Kihbe for threshing done by the said parties in the 
fall of 1920 and all their right, title and interest therein and the Union Bank 
of Canada is hereby given the right to receive the proceeds of the said debt and 
to give an effectual discharge therefor.

Dated at Perdue, this 13th day of January, 1921.
(Sgd.): Sheldon and Kibbe.
(Sgd.): A. M. Sheldon.
(Sgd.): L. C. Kibbe.

SASK.
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It is contended by the plaintiff that this assignment is not 

good because there is no consideration. On that date Sheldon and 
Kibbe were indebted to the Union Bank in the sum of $928.25. 
I am of the opinion that an existing debt is sufficient consideration. 
Whether an existing debt is good consideration has been the subject 
of decisions under the Statutes of Elizabeth. That statute provides 
for setting aside fraudulent transfers to creditors, and provides 
that the Act shall not extend to amounts, etc., upon good con­
sideration and bond fide made. It has l>een held under tint statute 
that an existing debt is a good consideration. Parker on Frauds 
on Creditors and Assignments, 1903, p. 60; Belcher v. Prittie 
(1884), 10 Bing. 1(13, 131 E.R. 902: HoBm4 v. Andtrmn (1708), 
5 Terni. Rep. 235, 101 E.R. 132.

But even outside existing indebtedness we have here an 
extension of time until February 1, which would be a good con­
sideration for a new promise. Leake on Contracts, 6th ed., p. 446.

In my opinion the order nisi dated January 28, must be dis­
charged and the money in Court paid out to the Union Bank of 
Canada. Judgment accordingly.

KORULAK ▼. KORULAK.
Saskatchewan Court of King’s Bench, MacDonald, J. March 8, 1981.

Marriage (§ IV A—45)—Annulment—Refusal of wife to 
cohabit with husband—Desertion of wife—So proof of lack of physical 
capacity to consummate the marriage—Separation agreement as 
affecting claim for restitution of conjugal rights.]—Action by a 
husband for a declaration that his marriage was void ; an order 
annulling the marriage; restitution of conjugal rights. Action 
dismissed.

Cumming, for plaintiff ; Watermant for defendant.
MacDonald, J.:—In this action the plaintiff alleges that he 

and the defendant were married on February 13, 1919, and that 
after the marriage the defendant refused and still refuses to live 
and cohabit with the plaintiff, and the marriage has never been 
consummated by reason of such refusal.

The plaintiff claims: (a) Declaration that the marriage was 
null; (b) an order annulling the marriage ; (c) restitution of 
conjugal rights.
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The evidence establishes that the parties were married as 
alleged. On the first night after the marriage plaintiff desired to 
consummate the marriage, but, to use his own words, “she would 
not agree and I would not tight for it.” Defendant lived with the 
plaintiff for about a week and then left him. Her father brought 
her back, but she only remained a few hours. I-ater the plaintiff 
went to Canora and brought the defendant thence home with him. 
She remained not longer than two days when she went away again 
and thereupon the parties entered into a separation agreement, 
which, however, was not produced at trial. They have ever since 
lived separate and apart and the marriage has never been con­
summated.

There is neither an allegation nor proof that either party has 
not the physical capacity to consummate the marriage. The 
only reason given is that the defendant did not desire consumma­
tion and plaintiff acquiesced in her refusal.

On these facts I am clearly of opinion that the plaintiff is not 
entitled to a declaration of nullity, or an order annulling, the 
marriage. The plaintiff does not allege or shew any reason why 
the marriage should be held null and void ab initio. In fact, the 
only ground for any relief set up by the plaintiff' is the fact of the 
defendant’s refusal of marital intercourse. “Inability to consum­
mate a marriage is now the only cause (except non-age) for which, 
though not void, it may be avoided.” 10 Hals., p. 470 para. 970.

In S. v. A., otherwise S. (1878), 3 P.D. 72, it was held that: 
“Wilful wrongful refusal of marital intercourse is not in itself 
sufficient to justify the Court in annulling a marriage by reason of 
impotence.”

It is true that (see headnote, p. 72) when, after a reasonable 
time, it is shewn that there has been no sexual intercourse, and that 
the wife has resisted all attempts, the Court, if satisfied of the 
bona Jides of the suit, will infer that the refusal arises from in­
capacity and will pronounce a decree of nullity of marriage,” 
but (at p. 75) “the law has indicated what is a reasonable time, 
in requiring three years' cohabitation, by which is meant, that 
three years is a sufficient time to ascertain whether it is a mere 
coyness on the part of the woman, or whether there is any physical 
incapacity.”

In this case there has been no such cohabitation and hence no 
inference of incapacity will be drawn.

SASK. 
K. B
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As to the claim for restitution of conjugal rights, I have only 

to say that, as already observed, there is evidence that the parties 
executed a separation agreement. This agreement is not produced 
but as they call it a “separation agreement” I must assume that 
the parties agreed therein to live separate and apart. As the parties 
have not seen fit to make complete disclosure I will act on such 
assumption, and the said relief is refused.

Defendant counter claims for a declaration of nullity, alleging 
that at the time of the marriage she was only 15 years of age, and 
that she was compelled by the plaintiff and her parents to go 
through the form of marriage against her wish. On this point she 
testifies that she had known the plaintiff, as a neighbour, for some 
years; that 2 or 3 weeks before the marriage, he for the first time 
mentioned marriage to her in the presence of her parents; that her 
parents said she should marry him and would have to marry him. 
In my opinion this does not shew that she was coerced or com­
pelled to marry plaintiff ; it may have only l>een what the parents 
considered good advice to their child.

The action and counterclaim shall troth be dismissed. There 
shall te no costs to either party.

Judgment accordingly.
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