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DIARY FOR FEBRUARY.

. Friday Purification B. V. M.
8UN... Sexagesima.

. Mon... Hilary Term commences.

. Friday Paper Day Q B. New Trial Day C.P.

lg‘ g%{;ur. Paper Day C.P. New Trial Day Q.B.

11. BUN... Quinquagesima.

12. Mon... Paper Day Q,B. New Trial Day C.P.

13. Tues... Shrove Tuesday. Paper Day C.P, N.T. Day Q.B.
14. Wed... Ash Wednesday. Paper Day Q.B. N.T.Day C.P.
15, Thurs. Paper Day C.P. [Last day for service for County
16. Friday New Irial Day Q. B. |Court.
17. Satur. Hilary Term ends.

18. SUN... 15t Sunday tn Lent.

21, Satur. St. Matthias. Declare for County Court.

25, BUN... 2nd Sunday in Lent.
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NOTICE.

Subscribers tn arrear are requested to make ¢
payment of the sums due by them. All payments for the cur-
rent year made before the 1st March next will be received as
cash payments, and will secure the advantages of the lower
rates.

Aiatl,
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Wpper Camada abo Journal,
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THE REGISTRY ACT.

Every new statute has been from time im-
memorial & more or less fruitful subject of
discussion and litigation. The one we now
refer to is no exception to the rule, at all
events so far as discussion is concerned. The
time has not yet arrived for litigation as to
any of its provisions—that time may come
and probably will, unless amateur conveyan-
cers and even some of those who ought to be
“Jearned in the law " are a little more careful
than are some we know of.

One of the points in dispute is, are two
witnesses necessary for the proper registration
of & deed? One used to be sufficient for a
deed, two were necessary for a memorial ; but
memorials are done away with and in their
Place is put a duplicate original, or if no du-
Plicate, then the instrument must be left in
the Registry office. The affidavit now requir-
¢d may be and probably will be an additional
Protection against fraud, but then it is not

: &‘?solutely necessary so far as we see that the
Witness should state that he knows the parties
°F any one of the parties. Could the Registrar
Tefuse to register the deed without such a
i’:‘tement of knowledge, we imagine not. It

2lso argued that the first part of scction
U3es the words ‘‘one of the witnesses to

such instrument,” and section 46 speaks of
‘the witnesses to any instrument.” It is im-
possible to say with certainty what the Legis-
lature intended—there is nothing express
upon the point, and we are left to our own in-
dividual judgment on the point. The cautious
ones take the not very troublesome precaution
of having two witnesses, others confident in
their opinion only require one.

Some again say that there should be dupli-
cate affidavits, one on each instrument (when
executed in duplicate). We can scarcely think
that this is necessary, but it is very commonly
done. 1Itis, say the careful ones ‘better to
be sure than sorry.” But whilst speaking on
the subject of affidavits, we must warn such of
our readers as need the caution not to trust
implicitly to all the forms of affidavits that are
to be found on the backs of printed deeds and
mortgages, supposed by the vendors thereof
to be in accordance with the statute. In some
of these there is no such statement of the
name, place of residence and calling of the
witness, as some assert the act requires. It
appears to be necessary, say they, an eminent
equity counsel to the contrary notwithstand-
ing, that this statement should be a substan-
tive part of the affidavit.

It has been suggested, and the suggestion is
a good one, that instruments executed in
duplicate should shew the fact by a short de-
claration at the commencement after the
words * This Indenture,” or in some other
convenient place.

No certificate of identification such as was
formerly required in the case of instruments
executed out of Upper Canada appears to be
necessary under the new act. Itis also to be
noticed that the affidavit of execution must
be made on the instrument (sec.40) and it
will not be sufficient as it formerly was to
annex it.

Some persons have suggested difficulties in
the reading of section 86, though we do not
at present see the force of the objections raised.
There are also some unimportant mistakes in
some of the forms.

Sect. 40 of the act as amended in committee
of the session previous to the one in which it
was ultimately passed contained certain clauses
which are not now to be found under the cor.
responding section (sec. 39) in the presentact.
They were these:

“g, But if he do not know them or do
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not know the whole of them, he shall state
the fact;

“7. And as to such of them as he does
not know, he shall state the circumstances
which lead him o believe that the party or
parties whom he does not know and whose
signature or signatures he attests, is or are in
truth the party or partiecs named in the
instrument, such as—that the party declared
himself to be the person in question, and the
witness had no reason to doubt the truth of
the same, or that the party whom the itness
doces not know was identified to him by such
person [naming and describing him] who is a
person will known to the witness and whose
statement the witness believes to be true.”

Sub-scctions 4 and 5 of section 39 as it
now stands arebald in the extreme. Surely
the expunged clauses which are given above
would, if nothing eclse, have been useful in
suggesting the sort of information which may
still be given with advantage. If it were
provided that the witness musé swear to a
knowledge of the parties to the instrnment,

or one of them, we could understand what
was intended, though such a provision would
occasionally be one of great inconvenience.
But it is only necessary to state that the wit-
ness knew the parties “if such be the fact.”

Various other questions and difficulties
have been started respecting this act to
which we cannot now refer. We shall be
glad to hear from any one interested in the
subject as to these or any other points which
admit of or require discussion. Upon the
whole we do not think the act has been quiteas
carefully drawn up as the public had a right
to expect, considering the time that it has
been under discussion by the legislature, and
the numerous suggestions that have from
time to time been made with reference to it by
competent persons; but many of which, it
is alleged, have been overlooked, or have not
been sufficiently carefully worded.

THE PATENT LAWS.
(Continued from p. 4.)

Our contributor continues his observations
on this subject, as follows :

Nothing can show more conclusively the
entire falsity in principle as well as in prac-
tice of the Patent Law, than the various
attempts or rather proposals which have been
made to render it less complicated and uncer-
tain, qr less mischievous and oppressive ; and

their absolute and acknoiwledged failure to

effect cither one or the other. Tt is admitted
by every onc whose opinion on the subject is
entitled to any weight, whether givem in evi_
dence before the late Committee of the Lords,
or on previous occasions, or formed by an
attentive perusal of the “report,” that, for one
reason or another, and in whatever light it
may be viewed, the Patent Law is in its pre-
sent state open to mact <erious objections,
and is beyond measure .. smplicated. Many of
the ablest and most experienced have de
nounced the law altogether. Others have pro-
posed such alterations in the law, or such
amendments to it, as in their opinion may
tend to lessen the evils complained of ; but in
cach and cvery case, such proposed amend-
ment or supposed improvement has been pro-
nourced impracticable.

It is asked, is the law really so complicated
and uncertain as is alleged. We answer yes,
and to such an extraordinary degree that there
seems no “ way to limit cither party to a pre-
cise statement of his case, before an action
comes into court for trial; the trial itself being
sometimes necessary to show even to the
plainti:t his exact cause of complaint, and to
the defendant his exact means of defence; and
it is no slight evil that the first trial in a
patent action should be employed, as it com-
monly is, at an enormous cost, in ascertaining
the subject of contest.” This is put certainly
almost as strongly as such a case could be,
and the following is given as an example. In
a sewing-machine case latel; heard befors the
Lord Chancellor, there had been it appeared
several trials in the courts of law, one of
which occupied six days, besides one hun-
dred and thirty-four suits in chancery, when
t was at last found that the claim was al-
together beyond the scope of the original
specification. In another case the plaintiff
obtained a verdict, which the Court of Queen's
Bench, as well as the Court of Exchequer, set
aside. These decisions were reversed on ap-
peal to the House of Lords ; and this reversal
the Commissioners would again overrule by
giving a still higher authority to some officer
of the Crown over and above the Law Lords.
There is considerable uncertainty and com-
plication here.

Again, is the Patent Law mischievous and
oppressive? Yes, we again answer, enor-
mously so. The evidence given before the
committee by the leading manufacturers all
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declare it. The late Mr. Brunel did so in ' thought as to its uscfulness ;—it is simply a

1851, cqually with Mr. Scott Russell now.
The evidence of the Comptroller of the Navy,
Rear Admiral Robinson, is also sufficiently
pointed.  *‘The inconvenience,” said he, **re-
sulting fromn patents applied to ship building,
is so very great that it is scarcely possible to
build a ship, being a combination of wood and

iron, without trenching upon some body's |

patent; and T am entirely of opinion that the
patents are drawn up for that especial purpose,
without any idea of their being practically ap-
plied for the Lenefit of the public, but only that
the patentee may lic in wait for a colourable
evasion ot his patent taking place.” Indeed
a careful consideration of the evidence, inclu-
ding the various proposed amer.uments to the
law, irresistibly leads to the same conclusion
as that arrived at by the plain-spoken admiral,
and shows that the matter has passed out of
the hands of the inventor, properly so called,
into the hands of tI ~ mere schemer. The
admiraity, wise in their generation, have cut
the Gordian knot ; and acting on their Comp-
troller’s hint, declare that the Crown is not
bound by a patent. Many others, it is be-
lieved, are coming to a similar opinion on the
part of the public.

If incessant litigation is an evil, certainly the
field opened up by the operation of the Patent
Law is of the amplest dimensions; sufficient
to make Paul Rooncy stare, large as his expe-
rience must have been, ere the Encumbered
Estate Courts compelled Irish landlords to
turn their attention to something beyond the
hereditary law-suit: and as to the sphere of
research laid open to the Patent-Law solicitor,
why, the whole world is before him; he may
require witnesses from Thibet, or affidavits
from China, although the case litigated may
involve nothing more valuable or interesting
than (2 question sctually disputed) the tie of
a lady’s glove, or the material of her garter.

Out of such a mass of absurdity how can
the poor artizan who is, in the vast majority of
cases, thedona fide inventor, expect protection ?
How can the manufacturer escape constant
annoyance, or being continually made a prey to
the needy adventurer? That which has been
said on the subject will easily lead us to under-
stand the feeling of a leading manufacturer,
who said in his evidence that he made a prac-
tice of buying up every patent that came out
in his line of business, without & care or a

|

patent, and therefore in the way, and he buys
it up to get rid of the nuisance. In truth the
Patent Law appears to have outlived its time;
and what may have been a useful stimulant
formerly, has run into delivium tremens now.
If it has outlived its time, and if it cannot be
improved upon or amended so as to make it a
matter of practical benefit and justice to the
many and not to the few, instead of, as is
asserted, an engine of oppression, mischicef,
and injustice in the hands of the few, at the
expense of the many, no course remains but
to repeal it in {oto.

LAW SOCIETY-—HILARY TERM, 1566.

The following gentlemer, out of fifteen who
went up, passed the necessary examination
qualifying them for call to the bar:—F. Fen-
ton, Toronto; McNeil Clark, Prescott; Jno.
C. Upper, Dunuville; C. Lemon, Toronto;
John Bain, Toronto; E. G. Malloch, B. A.,
Perth; W. F. Read, Toronto; D. Chisholm,
Port Hope; Elnes lenderson, Toronto; S.
B. Newcomb, Ingersoll

The papers of Messrs. Fenton and McNeil
Clark were considered so satisfactory, that
they were not required to pass any oral
examination.

Of twenty-four gentlemen who went up for
examination for admission as attorneys, the
following obtained certificates :—F. Fenton,
Toronto: J. E. Farewell, Oshawa; S. IL
Payne, Cobourg; W. II. Cutten, London;
F. D. Barwick, Toronto; D. Chisholin. Port
Ilope; C. Lemon, Torouto; R. W. Parkin-
son, 'Toronto ; dJ. P. Clarke, Toronto; George
J. O'Doherty, Sarnia; F. W. Ollard, Brock-
ville; H. Lapicrre, Ottawa ; Win. Millar, Ber-
lin; James Lennon, Toronto; James Gowan
Sarpia; Edward Furlong, Cayuga.

Messrs. Fenton, Farewell, Paync and Cutten
were not called upon for the oral examination.

Our readers will by this time doubtless have
received the Index for the Law Journal, and
the Index for the Zocal Courts' Gazctte, for
last year. They are more complete thaz for-
merly, as well as fuller, owing to the increased
width of the column. The Almanac has also
been distributed. Itis the same as that for
last year, with the cxception, of course, of the
necessary alterations in the calendar, a few
slight alterations in the tables of stamps, and
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-some changes in the Judiciary and in the
‘fables of Court and County officials. We
vtrust it may still be found as useful and cor-
'roct as it has, we are assured by many,
thitherto been.

RECENT CHANCERY ORDERS.

The following are the late Orders of the
«Court of Chaneery, dated December 20, 1865,
which came into force on the 15t January last:

IxgaNT DErENpants I Scirs.

1. In the case of an infunt defendant, under
the age of ten years, & copy of the bil! of com-
‘plint is not to be served on the infant person-
:ally, but is to be delivered 10, or left at the
«dwelling-house of, the person with whom, or
‘under whose care, the infant is residing at the
time of the service; and if more defendants
‘than one under the said age, live with, or
‘under the care of the same person, one copy
-only is to be served for all such infant defen-
-dants.

2. Notice of application for the appoinfment
-of a guardian ad litem to an infant defendant
-of the age of fourteen years or upwards, is to
be served upon such infant personally, unless
the Court otherwise directs, and is also to be
served as directed by the Order at present in
“force.

Service or BiLy ArTER PgRiops LiMiTgD.

3. In case of service of a bill of -complaint
after any of the periods limited by Order 5 of
6th February last, the application for the al-
lowance thereof is to be made within four
weeks after the service; and in that case the
order allowing the service need not be served,
but the period of four weeks is to be added to
the time which the defendant has by the Gen-
eral Orders to answer the bill.

4. In case of the application not being made
within four weeks after service of the bill, the
order for the allowance of the service may be
made on such terms as the Court sees fit.

OFFIcERS OF CORPORATIONS.

fi. An officer of a corporation aggregate is
not to be made a defendant for discovery only ;
but any such officer who might by the former
practice have been made a defendant for the
purpose of discovery may be examined by the
plaintiff in the same way as a party, after the
answer of the corporation is filed, or after the
time for filing the same has expired.

AxexDMENTS—FACTS occunriNG AFTER Brir
Firep.

6. Where, in a case not provided for by
the Order of the 6th of June, 1862, a plaintiff
desires to state, or put in issue, facts or cir-
cumstances occurring after the institution of
the suit, if the cause is otherwise in such a
state as to allow of an amendment being made

in the bill, such facts or circumstances may
be introduced into the original bill of com-
plaint by way of amendment.

7. 1f the cause is not in such a state as to
allow of the bill being amended, the plaintiff
may state and put in issue such subsequently
occurring facts and circumstances by filing a
statemnent, cither written or printed, to be
annexed to the bill.  But no such statcment
is to be filed unless accompanied by an aflida-
vit that the matter thereof arose within two
weeks next before the filing of such statetnent,
or unless the Court otherwise order. A copy
of the aflidavit is to be served with a copy of
the statement.

8. Such proceedings, by way of answer and
otherwise, are to be had and taken on the
statement so filed, as if the same were em-
bodied in a supplemental bill; but the Court
may make any order which it thinks fit for
accelerating the proceedings thereunder in any
manner that may be just and practicable.

MonrTeAGES.

9. The notice under Order 4, of 10th of Jan-
uary, 1863, is to specify whether the plaintiff
desires a foreclosure of the equity of redemp-
tion or a sale of the mortgaged premises ; and
in case of a foreclosure being desired, the fol-
lowing is to be added to the notice: “If you
desire a sale of the mortgaged premises in-
stead of a foreclosure, you must deposit with
the Registrar at Toronto, within the time
allowed for you to answer, the sum of $50
to mees the expenses of such sale” Anad
any defendant may obtain a sale upon deposit-
ing in court the sum of $80, and filing in
the office of the Registrar at Osgoode Ilall
a note in writing to the following effect:
“T pray a sale of the mortgaged premises in
the plaintiff’s bill mentioned, or & competent
part thereof, instead of a foreclosure.”

10. If upon such deposit being made and
note filed, the plaintiff prefers that the sale
be conducted by the defendant desiring the
sale, he may so clect; and he is thereupon to
notify the defendant of such election. The
notice may be to the following effect :

“In Cuaxcery.—(Short Title.)
“To Defendunt.

‘ Take notice that the plaintiff elects that
the sale of the mortgaged premises be con-
ducted by you instead of by the plaintiff, and
you are at iiberty to withdraw the deposit
made by you in this cause for the purpose of
such sale.”

And upon the plaintiff filing with the Re-
gistrar a note of such election, and proof of
service of such notice, the defendant making
the deposit is to be entitled to a return there-
of, and the Registrar is to draw up the Decree
accordingly.

11. When the time for answering in the
case of bills filed for the foreclosure of the
equity of redemption in mortgaged premises,
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or for the sale thereof, has expired, the plain-
till’ is to be entitled upon praceipe to & Deeree
as is provided by Order 4, of 10th January,
1843, as well where the defendant, or one of

several defendants, answers the bill, admitting

the exceution of the mortgage and other facts,
if any, entitling the plaintitf to a Decree, or
where any of the defendants disclaim any
interest in the mortgaged premises, as where
NO answer is put in to thc]%ill.

|

12. The 3rd clause of the notice to be in- ke t
Uthereta s and an application for corrceting any

dorsed on the bill is in such ease to be varied
as follows: *If you fiil to answer or domur
within the time above limited, or if you nnswer
admitting the exccution of the mortgage and
other facts stated in the bill as entitling the
plair GtF to a Deeree, you are to be subject to
have a Decree or Order made against you
forthwith thereafter,” and, &e.

ApyiNisTraTIoN OrbEn.

13. Upon application for the administration
of ti. : estate of u deceased person upon notice
of motion withcut bill filed, no accounis or
inquirivs in respect of the real estatewre to be
directe:d, unless notice of the application has
been given to the heirs or devisees intersied
therein, or one or more of them. But after
inquiries directed in respect of the personal
estate, the Court may in a proper case, ajter
notice given to those interested in the real
estate, or to one of more of them, make a
supplemental order in respect of the real es-
tate, upon such terms as the Court sees fit.

MATTERS ADJOURNED FrOM CHAMEERS.

14. Matters adjourned from Chambers under
section 3 of Order 3+ of the General Orders of
the 3rd of June, 1853, are to be heard in Court
by one Judge ; and are not to come before the
full Court, except by way of rehearing the ur-
der made in Court thercon.

Pracrice ar Heanmsas.

15. Where a defendant, at tlie hearing of a
cause, objects that a suit is defective for want
of partics, and has not by answer taken the
objection, and therein specifed by name or
description the parties to whom the objection
applics, the Court, if it thinks fit, may make a
Decree saving the rights of the absent parties.

16. Where a party or witness is examined
at the hearing of & cause, or a document is put
in as evidence and marked by the Registrar or
Deputy Registrar, the deposition of the party
or witness ~0 examined, or the decument so
pat in, is not to Le withdrawn as evidence
without the leave of the Court.

17. Where the case for relief made by a bill
is a case of actual fraud, and the evidence,
thouzh failing to establish the fraud charged,
yet shews some other ground on which the
plaintiff is entitled to relief, the Court is, at
the hearing, to have the same discretion as in
other cases to allow an amendment and to
grar.t relief according to the truth of the case.

Where the eosts of one defendant oneht to
be paid by another defendant, the Court may
order such payment to he made by the one
dctendant to the other directly 3 and it isx not
to be necessary to order payment through the
plaintitll

Anpxpixe Drerers,

i9. An application for amending a Decree
or Deeretal Order which has not been drawn
up in conformity with the judgment pro-
nouiteed, so as to ke the smne conforable

other clerical wi.take ina Deerce or Deeretal
Qrder or error arsing from any accidental
slip or omission, may be made in Chambers
on petition, and the Court may grant the
same, it under all the circumstances the Court
sees fit. :

20, Where a breerce or Deeretal Or ler as
drawn up requites amendment in any other
particular on wineh the Court did not adjudi-
cate, the same may be amended in open Court
on petition without a Re-hearing, ift under all
the circumstances the Court sees fit,

- Oresing Binnixas,

21. On sales under a Peeree or Order of
the (purt, the biddings are only to be opened
upon special grounds, whether the apnlica-
tion is made before or after the report stands
confirmed.

Pronr or Danrs.

232, Every advertisement for ereditors affeet-
ing the estate of a decensed person, which is
iszued pursuant to any Decree or Order, is to
direct every creditor, by a time to be therehy
Jimited, to sen:d to such other party as the
Master shall dirveet, or to his solicitor, to e
named and deseribied in such advertiserent,
the name and address of such ereditor, and
the full particutrs of his claim, and 2 state-
ment of his aceount, and the nature of the
security (if any) held by him; and such ad-
vertisement is to be in the form numbered 1
in the Schedule hercto, with such variations
#s the ~ircumstances of the case require; and
at the time of directing such advertisement a
time is to be fixed for adjudicating on the
claims.

23, No creditor need make any affidavit or
attend in support of his claim {except to jro-
duce his security, if any), urless heis saxved
with a notice reqhiting him to do so, as
hercinafter provided.

24, Every ereditor is to produce the sceur-
ity (if any) held by him, before the Master, at
such time as is spezified in the advertisanent
for that purpose, being the time appointe.i tor
adjudicating on the claims; and every creditor,
if required by notice in writing, to be givin by
the executor or administrator of the deceased,
or by such other party as the Master direcis,
is to produce all other deeds and documents
necessary to substantiste his claim beforc the
Master, at bis chambers, at such time as is
speeified in such Lotice
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25. In case any creditor neglects or refuses
to comply with the preceding rule numbered
‘24, he isnot to beallowed any costs of proving
his claim, unless the Master otherwise directs,

926. The exceutor or administrator of the
«deceased, or such other party as the Master
directs, is to examine the claims sent i pur-
suant to the advertisement, and is to ascer-
tain, as far as he is able, to which of such
.claims the es'ate of the deceased is justly
liable ; and he is, at least seven clear days
prior to the time appointed for adjudication,
to file an affidavit, to be made by such execu-
tor or administrator, or one of the cxecutors or
administrators. or such other party, ecither
alone or jointly with his solicitor, or other
competent person, or otherwise as the Master
-directs, verifying a list of the claims, particu-
dars of which have been sent in pursuant to
ithe advertisement, and stating to which of
-such claims, or parts thereof respectively, the
.estate of the deceased is, in the opinion of the
.deponent, justly liable, and his belief that
-such claims, or parts thereof respectively, are
juistly due, and proper to be allowed, .nd the
yeasons for such belief.

27. In case the Master thinks fit sq to
-direct, the making of the aflidavit referred to
in the preceding rule numbered 26, is to be
postponed till after the day appointed jor
adjudication, and is then to be subject to sucu
directions as the Master may give.

28. At-the:time appointed for adjudicating
upon the claims, or at any adjournment thereof,
-1he Master may, in his discretion, allow any
of the claims, or any part thercof respectively,
without proof by the creditors, and direct such
investigation of all or any of the claims not
allowed, and require such further particulars,
. information, or evidence relating thereto, as
he may think fit, and may, if he so think fit,
require any creditor to attend and prove his
claim, or any part thereof'; and the adjudication
on such claims as are not then allowed is to
be adjourned toa time to be then fixed.

29. Notice is to be given by the exccutor or
administrator, or such other party as the
Master directs, (1) to every creditor whose
claim, or any part thereof, has been allowed
without proof by the creditor, of such allow-
anee; (2) and, to every such creditor as the
Master directs, to attend and prove his claim,
by atime to be named in such notice, not being
less than seven days after such notice, and to
attend at a time to be therein named, being
the time to shich the adjudication thereon
has been adjourned ; and in case any creditor
does not comply twith such notice, his claim,
or such part thereof as aforesaid, is to be dis-
allowed, unless the Master thinks fit to give
further time.

30. Any creditor whahas not before sent in
the particulars of his claim pursuant to the
advertisement, ray do so.four clear days pre-

vious to any day to which the adjudication is ,
adjourned.

31. After the time fixed by the advertise-
ment, no clim is to be reccived (except as
before provided in case of an adjournment),
unless the master thinks fit to give special
leave upon application, and then upon such
terms and couditions as to costs and otherwise
as the Master directs.

32. Where any Decree or Order is made
for payment by the Registrar to creditors,
the party whose duty it is to prosecute such
decree or order is to scnd to each creditor, or
his solicitor (if any), a notice that the cheques
may be obtained from the Registrar; and
such party is, when required, to produce any
puapers necessary to enable the creditors to
receive their cheques.

33. Every noticeby this order required tobe
given is, unles the Master otherv. ise directs, to
be deemed sufficiently given and served if
transmitted by the post, prepaid, to the credi-
tor, to be served, according to the address
given by such creditor in the claim sent in by
him pursuant to the advertisement, or, in
case such creditor has employed a solicitor, to
such solicitor, according to the address given
by him.

3+4. The forms set forth or referred to in the
schedule to these Orders, with such variations
as the circumstance of each case require, are
to be adopted for the respective purposes
therein mentioned.

OnE Sovicitor T0 RErRESENT Ao Crass.

35. Where, at any time during the prosecu-
tion of a Decree or Ordar, it appears to the
Master, with respect to the whole or any por-
tion of the proceedings, that the interests of
the parties can bo classificd, he may require
the parties constituting cach or any class, to
be represented by the same solicitor; and
where the partics, constituting such class, can-
not agree upon the solicitor to represent them,
the Master may nominate such solicitor for
the purpose of the proceedings before him;
and where any one of the partics, constituting
such class, insists on being represented by a
different solicitor, such party 1s personally to
pay the costs of his own solicitor, of, ana re-
Iating to, the proceedings before the Master,
with respect to which such nomination has
been made, and all such further costs as are
occasioned to any of the parties by his being
represented by a different solicitor from the
solicitor so nominated.

CosTs oN APPEALS.

36. In the case of appeals from a report of
the Master, the Court may, in its discretion,
give the costs of the appeal, or any part
thereof, to a successful appellant.

Onbers T0 Revive.

37. Where an Order to Revive is served
out of Upper Canada, the party so served is
to have the same t'me to apply for the dis-
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charge of tho order, as a defendant so served
has to answer a bill of complaint; but an
application may be made for shortening the
time, as in the case of answers to bills in like
cases.

88 Where the Court authorizes publication
instead of service, the Court is at the same
time to appoint such time for applying to dis-
charge the Order to Revive as seems proper.

CORRESPONDENCE.

89. Necessary letters in the course of a
cause or matter, between the solicitor and his
Toronto agent, are, on taxation between party
and party, to be allowed as attendances.

INTERPRETATION.

40. The General Interpretation Order of 3rd
June, 1853, is to extend to these Orders, and
to all Orders heretofore passed, or to be passed
hereafter.

41. The word *“Master” in these Orders
and in all future General Orders shall be
deemed to include * Accountant” and *“local
Master,” unless there is something in subject
or context repugnant to such construction.

42. These Orders are to go into operation
on the 1st day of January, 1866, as to all
suits then pending or thereafter brought.

SCIEDULE.
FORMS.
No. l.—Advertisemené jfor Creditors.
[G. Q. 22.

Pursuant to a decree [or an order] of the !
Court of Chancery, made in {the matter of the .
estate of A. B, and in] a cause, S. aguinst P,
{short title], the creditors of A.B., late of

in the county of ——, who died in or about
the month of ——, 18—, are, on or before the
day of , 18—, to send, by post, pre-

paid, to E. F., of — the solicitor of the

defendant C. D., the exccutor [or, administra-
tord of the deceased |or as moy be directed],
their Christian and sur-names, addresses and |

the cstate of A. B., decensed [describe any
document required}, before me at my chame-
hers, at, &c., on the day of —, 18—, at
o'clock in the noon.
Dated this —— day of y 18—.

G. R., of, &c., solicitor for the plaintifft

[or, defeadant, or ¢x may bel.

To Mr. S. T.

No. 3.—dgidavit of Fweentor or Administras
tor as to Claims.

[G. 0.26.]

(Zitle)

We, C. D, of, &c., theabove-named plaintiff
[or defendant, or as may be), the executors [or
admin’stators], of AL B, late of ——, in the
county of , deceased, and F. F. of, &e,
solicitor, severally make oath, and say as fol-
lows:—

I, the said E. F., [solicitor] for mysclf, say
as follows :—

1. T have, in the paper writing now pro-
duced and shewn to me, and marked A, set
forth & list of all the claims the particulars of
which have been sent in to me by persons
claiming to be creditors of the said A. B, de-
ceased, pursuant to the advertisement issued
in that behalf, dated the day of ——, 18—,

And 1, the said C. D., for myself, say as
follows :—

2. T have examined the particulars of the
several claims mentioned in the paper writing
new produced and shewn to me, and marked
A., and I have compared the same with the
books, accounts, and documiaents ot the said
A. B. [or as may be, aund stute any other
tnquiries or Lnvestigations made], in order to
ascertain, as far as I am able, to which of such
claims the estate of the suid A, B. is justly
liable.

3. From such examination |and staie any
other reasons), T am of opinion, and verily |
believe, that the estate of the said X, D. is

In Chancery.

descriptions, the full particulars of their claims, , justly liable to the amounts sct forth in the

a statement of their accounts, and the nature
of the securities (if any) held by them; or, in
defuult thereof, wey will be peremptorily ex-
cluded from the said decree [or, order]. Every
creditor holding any security is to produce
the same before me, at my chambe.s, at, &c.,
on the day of -, 18—, at —— o'clock
in the ——noon, being the time appointed for
adjudicating on the claims.
Dated this day of ——, 18—.

G. 1L, Master (or as the case may be).

No.2--Notice to Creditor to produce documents,
{G. 0. 24.]
(Short Title.)
You are hereby required to produce, in

support of the claim sent in by you, against

sixth column of the first part of the said
paper writing marked A.; and to the best of
my knowledge and belief, such several amounts
are justly due from the estate of the said A.
B., and proper to be allowed to the respective
claimants named in the said schedale.

4. T am of opinion that the estate of the
said A. B. is not justly iiable to the claims
set forth in the second part of the said paper
writing marked A., and that the same ought
not to be allowed without proof by the res-
pective claimants, [or, I am not able to state
whether the estate of the said A. B. is justly
liable to the claims set forth in the second
part of the said paper writing marted A, or
whether such claims, or any parts thereof, are
proper to be allowed without further evidence. ]

<.
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No. 4.—Ezhibit referred toin Affidavit, No. 3.
A
(Short Title.)

List of claims the particulars of which have
been sent in to E. I, the solicitor of the plain-
tiff [or defendant, or as may be), by persons
claiming to be creditors of A. B., deceased,
pursuant to the advertisement issued in that
behalf, dated the —— of , 18—,

This paper writing, marked A., was
produced and shewn to , and
is the same as is referred to in his
affidavit, sworn before me this

day of , 18—,
W. B, &e.

First Part.—Claims proper to be allowed
without further Evidence.

| l Amount

<

“ o Vs

3! Names of Ad:;:;gea ‘\"‘:}’“ Amount pro{;er
;:3 Claimants. Descrip\inns.i Claim. Claimed. nrf\w:d.
- $ ¢ | e

i
l
\.

|

Second Part.—Claims which ought to be
proved by the Claimants.

i i
Names ! Addresges | Nature | ,

3

z mon»t
g of I . d Lot Claimed.
2 Claimants, ~ Descriptious. ¢ Claim.

%

sum of $——, [with interest thereon at $——
per cent. per annum, from the day of
——, 18—, and $—— for costs, or as the case
may be.}

If part only allowed, add—If you claim to
have a larger sum allowed, you are hereby
required to prove such further claim, and you
are to file [dc., as in Form No. 5.]

Dated this — day of —— 18—,

G. R,, of, &c., solicitor for the plaintiff
[or defendant, or as may be.]
To Mr. P. R.

No. T.—Notice that Cheques may be received.
[G. 0. 323
(Short Title.)

The cheques for the amounts directed to be
paid to the creditors of A. B., deceased, by an
order made in this [matter or] cause, dated
the —— day of ——, 18—, may be received
at the Registrar’s Office, in Osgoode Hall,
'll‘gronto, on and after the —— day of —,

G. R, of, &c., solicitor for the plaintiff

lor, defendant, or as may be.)
To Mr. W. S,

&e.
P. M. Vasgovenxer, C.
J. (. Seraccs, V. C.
0. Mowar, V. C.

SELECTIONS.

]

No. 5.—Notice to Creditor to prove his Claim.
[G. 0. 20.]
(Short Title.)

You are hereby required to prove the claim
sent in by you against the estate of A. B,
deceased. You are to file such affidavit as
you may be advised in support of your claim,
and give notice thereof to ——, Master in
Chancery [or as the case may be], on or before
the —— day of ——, 18— and to attend
personally or by your solicitor, at his cham-
bers, on the — day of —, 18—, at —
o'clock in the —— noon, being the time ap-
pointed for adjudicating on the claim.

Dated this day of , 18—,

G. R., of, &c., solicitor for the plaintiff
[or defendunt, or as may be.)
To Mr. S. T.

No. 6.—Notice to Ureditor of Allowance
of Claim. -

[G. 0. 29.]
(Short Title.)

The claim sent in by you against the estate
of A. B, deccased, has been allowed at the

THE REPORT OF THE CAPITAL
PUNISHMENT COMMISSION.

Murders of more moving incident or of
fouler cruelty than usual, happening since the
appointment of the Capital Punishment Com-
mission, have led us, in various articles, to
discuss punishment by death, in relation to
the murderer, the people, and the crowd at
the scaffold, and to adduce arguments for and
against public hanging.

The commission has now made its report.
It ought to be called a partial report, for on
more than one main point intrusted to the
commissioners for inquiry, and chiefly the
operation of the existing laws, there is no re-
port atall. 'While the commissioners were in
fact appointed to inquire into *‘the provisions
and operation of the laws in force in the
United Kingdom under which the punishment
of death may be inflicted, all that can be
gathered from the report respecting the latter
head is, that the commissioners ** forbear to
enter into the abstract question of the expe-
diency of abolishing or maintaining capital
punishment, on which subject differences of
opinion exist among them.” The considera-
tion of the abstract question was not commit-
ted to them; what was committed to them
was the concrete question, whether having
regard to the operation of the existing laws,
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“any and what alteration is desirable in such
laws, or any of them.” This included the
question of the abolition or maintenance of
capital punishment, according to what the
commissioners might, upon the evidence to be
received, conclude to be the effect of that
punishment in protecting society, as it is con-
stituted in the United Kingdom, irom the
crimes for which death is here inflicted. If
differences of opinion have prevented the com-
missioners from agreeing to any report, on this
subject, separate reports even would have
been better-than this attempt to veil the im-
practicability or inefliciency of the commission
as a body, by treating as abstract that which
is really of vital practical moment.

Regarding the entire investigation which it
was thus the duty of the commissioners to
make, the report is confined to that half which
refers to the provisions of the existing laws.
Here, agnin, the report, in a perfunctory man-
ner, is thrown off in a single paragraph of a
few lines, telling the public that the crimes
“now punishable with death in the United
Kingdom are treason and murder.” Was it
required that distinguished noblemen, mem-
bers of Parliament and !awyers should be
nominated under the Queen’s hand to declare
what might be learnt from any passer-by ?
“We say practicelly,” continues the report,
“‘hecause in Scotland there remain many other
offences which are still, in point of law, liable
to be so punished.” And the commissioners
“strongly recommend” that “all such obso-
lete laws” be repealed. 1t is too much we
are sorry to say, the practice of commissioners
who shirk the Lurden of the question really
proposed to them, to make a show of strength
in a vigorous piece of advice to abolish some
thing which has already abolished itself. 'The
curious, however, will have the advantage of
being able to see these relics of Scotch crimi-
na! law in an appendix.

Having forborne to enter info the “abstract
question” by rcason of the differences of
opinion, and imparted the valuable and recon-
dite knowledge about the punishment of
.treason and murder, the report suggests the
t alteration which it deems desirable in addition
;to the repeal of the obsclete Scoteh law. As
Eto treason, the Treason Felony Act (11 & 12

Vict. ¢. 12), without abrogating the ancient
Elaw, introduced one more merciful. The max-
:imum punishment under that law i penal
*servitude for life, whick seems to the commis-
. stoners sufficiently severe in cases of construc-
-tive treason, unaccompanied by overt acts of

rebellion, «ssassination or other violence. For
treason of the last character, they are of
opinion that the extreme penalty must remain.

The commissioners then arrive at the con-
sideration of the erime of murder and its
punishment. In order to get rid of the severity
of the law existing for the legal imputation of
malice—or, as it is commonly called, construc-
tive malice—as distingnished from what the

would be better termed **actual,” malice, the
report proposes to follow the example of the
United States,* and dividathe crime of murdor
into two degrees. This pian of classifying
murder they think better than an alteration’of
the definition itself of murder, namely, unliw-
fully killing with malice aforcthought. ‘'he
plan involves, they argue, no disturbance of
the present distinetion between murder and
manslaughter, and does not make it necussary
to remodel the statutes relating to attempt to
murder, nor interfere with the Fxtradition
Acts, with regard to that crime. The report
therefore recommends :—-

1. That the punishment of death be re-
tained for all murders deliberately committed
with express malice aforethought, :ch malice
to be found as a fact by the jury.

2, That the punishment of death be also
retained tor all murders committed in, or with
a view to, the perpetration or escape after the
perpetration, or attempt at perpetration, of
any of the following felonies :—murder, arson,
rape, burglary, robbery, or piracy.

3. That for all other cases of murder the
punishment be penal servitude for life, or for
any period not less than seven years, at the
discretion of the Court.”

In this manner the commissioners scek to
malke a legal separation between murder with
actual malice, and murder with constructive
malice ; leaving both legally murder as dis-
tinguished from manslaughter, or kitling with-
out malice aforethought. ~ * It is established,”
remarks the Teport, ** that no provocation by
words, looks, or gestures, however contemp-
tuous and insulting, nor by any wespass
merely against lands or goods, is sufiicient to
free the party killing from the guilt of murder,
if he kills with a deadly weapon, or in any
manner showing an intention to kill, or do
grievous bodily harm.” Such an offence would,
under the third of the commissioners’ recom-
mendations, be not punishable with death,
but by penal servitude for not less than seven
years.” But this change would be technical
rather than practical, for no man does now
suffer death for such an offence of killing
where there is no ground for charging a-tual
malice, inasmuch as the jury wonld find a
verdict, not of murder but of manslaughter;
or if they were overborne by the authority of
the bench, and so driven to find the prisoner
guilty of murder, this would be so done as
practically toinsure a commutation of sentence
at 121~ hands of the Crown. If the minimum
of punishment were the proposed seven years,
a jury would still, in cases of the grossest
provocation, depriving a person of self-control,
and ending in an intention on his part to kill,
prefer a verdict of manslaughter to onc of
murder in the second degree, with a view to
reduce the punishment of imprisonment.  An
inconvenient result of retaining the same legal
name for offences naturally different appears

* This distinction iy abolisbed by the new peval codsof

comimissioners term “ express,” but which | New York—Ep. L. .
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on the very fuce of the report.  While # man
goaded to fury and killing his enemy is to be
guilty of secorddary murder only, punishable
with penal servitude, he iz according to the
second recommendation, to be guilty of pri-
wary murder, punishable with death, if_he
kills a third persei who interposes. For
murder is to be still punishable with death if
it be committed in, or with a view to, the per-
petration of *‘murder,” that is, murder of
cither degree.  In truth, interference of a third
person in 2 moment of phrenzy oftentimes
turns the deadly weapon on him. Butitis
still the same frenzy only.  What would
Vivginiug, in the market-niace, have done, if a
lictor had scen the kaife and tried to wrest it
from his hand #

The frequent failures of justice in case of
infanticide, owing, as was alleged by the re-
port, to the difficuliies of proof that the child
was ** completely Lorn alive,” have, the com-
missioners say, cugaged their serious attention.
They have arrived at the opinion that “an Act
shall be passed making it an offence, punishable
with penal servitide or impriconment, at the
discretion of the court, unlawfully or mali-
ciously to inflict wicvous bodily harm or
serious injury upon a child during its birth, or
within seven days afterwards, in case such
child has subsequently died.” But how in
the world can the child have subscquently
dicd unless it were * campletely born alive ¥7
The difficuliy of jroof, therefore, will remain,
even if this injenions suggestion be adopted.

J
That triffing with the most solemn award of ;

the Taw, that ~uiff’ at the prisoner’s ULloed,
which used te exist and be called * directing
sentence of death to be recorded,” the commis-
siuners propose should he restored.  They
‘think the change desirable.”

The balance of the many and weighty argu-
ments which may be bronght forward for and
against hanging within the prizen walis, before
a sclected assembly, instead of on a scaffold,
in the face of the people, and which were
touched onin two of the atticles before referred
to, has been formed, if at 211, in the breast of
the commiission, for in the report there is no

!

weizhing of any reasons, on one side or the -

other, of this questicn.  “ The witnesses
whom we have examined,” say the commis-
sioners, “are, with very few exceptiors, in
favour of the abolition of thie present system
of public executions, and it seems impossible
to resist such a weight of authority ; we there-
fore recommend that an Act be passed putting
an cnd to public exeentions, and directing that
seatence of death shall be carried out within
the precints of the prison, under such regula-
tions as may be considered necessary to prevent
abuse, and satisfy the public that the law has
been complied with.”  But the public which
requires 1o be satisfied that the man—the
right man--has been put to death in due
form of law, and th: public svhich requires to
be impressed by secing the sudden change of
aman like themselves into a corpse by the

I hands of the servant of the law, are very

different publics.  To the one public the exe-
cution of the law is a belief in the vindication
of the right of personal safety and the main-
tenance of civilizedl socicty ; to the other
public it is a «ense of stone walls, hard unpaid
labour, low dict, loss of animal pleasures, and
the rope round the throat. We should tike
to have been informed what the provosed Act
is intended to da to satisfy this public; or, in
other words, what substitute is proposed to
Le offered to it by the Legislature for the
present visible assertion of the extreme reach
of criminal justice. No less should we like
to have seen well discussed whether more
men felt the ignominy of a public death at the
gallows bitter, than took pride in the notoriety
of being the public mark of a short period,
from apprehension by a detective, to burial
under the geol-flags. By ail means let evidence
have its due weight.  Butwhen commissioners
are appointed to inquire and report their
opinion, they are expected to do something
more than report the opinions of others.  Alt
the witnesses that the committee examined
could not have amounted to a hundredth part
of the persons in the United Kingdom who
have refiected on the subject of public hanging.
The examination of those who gave evidence
oughbt 1o have been regarded as only furnishing
materials for a judgment by the commission-
ers. This vart of the report, therciore, will
not carry with it the weight due to the repu-

! tation of the gentlemen whose signatures it

bears.

Criminal appeal, and the mode in which the
Crown is advised to excercize the prerogative
of mercy by the Ilome Sceretary, are “miatters
not confined to capital ciimes only, Lut per-
vade the whole administration of the crim-
inal law;” therefore the commissioners have
thought them too general and comprehensive
for the terms of their commission. and, with
grave du'itulaees, recommensd these subjects
to her Majesty for further investigatior.. lere,
again, the commissioners have baulked the
public,which considers that the question of an
irreversible doom is greatly influenced by the
degree in which the sentence can be purged of
human fallibility.

On the wnole, then, the world is not much
the wiser for this report. Things of the
highest importance to the law of capital
punishment are passed over because tne com-
missioners disagree among themselves, or be-
cause the things themselves disagree with
their ideas of the terms used in their appoint-
ment.  The information conveyed, where it
has any practical applicuation, is of no vaiue.
On one change proposed by them they have
no opinion of their own. The other changes
proposed are such as the administration of the
law has already effected in its own course. It
may be as well to confirm the latter changes
by Legislation— except, by the way, the change
which would make proof of u child’s death
necessary to save proof of its having been
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.born alive. The report is a sorry production
for so promising & comumission. The failure
‘s accountable only on the supposition that
" the members were glad to get rid of « difficult
and d'sagreeable subject, of little political
“significance, in any way that they could before
Christmas, with more or less decency short of
_ returning the commissior: to the IHome Office
‘avowedly unexecuted. — Solicitor’s Journal.

- UPPER CANADA REPORTS.

QUEEX'S BEXCIL.

N (Reported by C. Ropixsox, Esq., Q.C., Reporter lo the Court)

Reip v. MILLER.

g Zands—Liability of for debis,
# The Yacility of lands for debts under 5 Geo. I1. ch. 7, is not
. atiecied by the ceath of tho debtor. He, «r his heir or
devisee after his death, muy sell and convey to » bond fide
purchaser for value, at any time before judgment has
been entered against bim or his persunsl representatives,
or exerutinn against Juuds issued upon it: aund such pur-
g chaser will have a good title as avajust creditors.
glctisclmte v. Dorland, 17 U. C. Q.B. 437, remarked upon.

o [Q. 18, T.T., 1565 ]

o 22 NN

? Ejectment for the south ha.f of lot number 19,
Yin the fourth concession of the township of
- Grantham.

; The case was tried at Niagara, in April, 1865,
"before Draper, C. J.

< On all the facts, which wereadmitted,* the
ijury were directed to fiud for the defendanta,
.leave being reserved by consent for the plaintiff
y to move to enter the verdict for himself.

¢ In Easter Term W. Eccles obtained a rule nisi
.to entcr the verdict for the plaintiff, pursuant to
{the leave reserved.

Z In this term 8. Rickards, Q C., and Atkinson
fshewed cause. Robert A. IHarrison supported
fthe rule.

¢ The autborities cited are referred to in the
Hudgwents.

i Drareg, C. J.—TFor the purpose of determin-
%ﬂg the guestion argaed before us, the case may
E e greatly condensed. The Crown granted the
[premises in question in fee in 1799, and by
g:rious mesne deeds and conveyarces, all duly
gistered, the title became vested in George
Rykert, who died scised thercof in November,
857. Hele” a will, the probate of which was
Bot granted atil the 22nd of April, 1864, and
Which probate was registered on the 5th of
January, 1865.
.. George Rykert left three soms surviving bim,
Yiz, George, John Charles, and Alfred, who were
\ cir father's co-heirs. They made an agree-
Jment between themselves for the division of their
dfuther’s estate, apparently not in comphaunce with
the disposition as made by the will, between
them. In order to effectuato their agreement,
hey joined in conveying the whole estate to a
third person; and he, for the same porpose of

his is taken but as they are suffictently stated in tho
udginent of the Chief Justico thoy are not, from want of

& * The fzcts appear moro fully inthe report from which
spacy, given hiere at length.—Eps. L. J.

giving effect to the agreement, conveyed the pre-
mises in question to Joha Charles Rykertiu tee,
by dend dated the 24th of April, 1858. John C.
Rykert being in possession, by deed dated the
19th of April, 1859, for valuable consideratiun,
conveyed in fee to Elijah Parnall, and he being
in possession, by deed dated the 1st of Augusr,
1859, mertgaged the premises iu fee to Thomaus
Burns, to secure paymeunt to bim of §600, which
he owed to Burns, with interest.  And by Jdeed,
dated the 4th of March, 1861, Parnall mortgaged
the same premises to Crysler and Durbum, to
secure 3400 with interest, which sum he owed
to them. By deed dated the 2nd of October,
1862, Crysler and Durbam conveyed and assigned
their mortgage to Burns; and by deed duted the
18th of January, 1864, Burns conveyed aund
assigned the premises to the defendant. Oun the
same 18th of January, 1864, the sheriff of Lin-
coin, for a consideration of 51000, sold and cou-
veyed the premises to the defendant in fee. In
this deed it was set forth, and the parties to this
suit admitted it to be true, that the sheriff soid
under an execution then in his hands against the
lands of Elijah Parnall and John C. Rykert. Al
the deeds made since the death of George Rykert
were duly registered.

At the time of his death, George Rykert was
indebted on two promissory notes, one for £10i0),
and the other for £530, both made by him joint.y
with his son John Charles and a third party,
dated the 19th of December, 1856, and payabic
one year after date. The holder of these votes,
on the 3rd of September. 1862, commenced an
action against the executrix and executors of
George Rykert, and on the 29th of the sume
month recovered jadgment, and issued exccution
against the goods which were of the testator,
which was returned nulla bona; and on the 4:1
of October, 1852, issued execution against these
lands, on which the sheriff afterwards sold the
premises, and conveyed them in pursuagsce of
the sale to the plaintiff.

When Burns took the mortgage from I .rnall,
he had notice of the note for £1060.

The plaintiff’s argument was rested upon the
statute 3 & 4 Wm. & M. ch. 14, and upon the 5
Geo. 1I. cb. 7,which last, it wasinsisted, extemicd
to all debts, the principle established by the fur-
mer act us to specialty debts ; and it was urged
that the lands of a deceased debtor should by
force of these acts be held to he so liable to and
chargeable with all his just debts, as to enable
the creditor, on obtaining judgme:t against the
personal representative of such debtor, tuv take
and sell his lands on an exccution, although the
beir of the devisee of the debtor had, even befere
the iecovery of such judgment, sold them for
valuable consideration to a purchaser who had
po notice of the debt.

It is ciear that during the lifetim. of the debtor
bis lands are not bouund by the debt, though lin'ye
to its satisfaction, and chargeable with it by
jadgmeot and execution. In Doe Melntosh v.
McDonely, 4 0. S. 193, it was treated as a settled
point, that lands are not hound under the 5 G-o.
II., until the delivery to the sheriff of a writ
against lands. Mr. Justico Sherwood read an
vureported judgment given previously by him in
a caso of Doe dem. Clarke v. Updegrove. in which
he concluded that ¢ the words of the d Geo. II.,
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and all legal inferences fairly drawn from its
enactments, clearly prove that real estates are
bound by the delivery of the writ of £. fa. against
them to the sheriff, precisely like goods and
chattels, and that they are not bound by the
judgment under that act for the purpose of sale,
as they are by the laws of England for the pur-
poses of extent under the statute of Westminster
2nd.”

Whatever doubts may have existed in the
minds of individual judges, I believe the law
thus settled has ever since been acted upon.
The debtor has been considered competent to
gell his lands, notwithstandiog judgment re-
covered against him. His devise of them will
pass the estate, which if he die intestate will
descend to his heirs, The doctrine contended
for hy the plaintiff 's counsel would prevent the
heir or devisee from selling, or rather from con-
veying a good title, 8o long as there was a debt
of the ancestor unpaid, though no judgment had
been recovered or even an action commenced.

The law does not so fetter an executor, how-
ever numerous the debts owing by his testator.
He not only can convert the whole personal
estate into money, but it is his duty to do so in
order to pay the debts. He is not compelled by
the force of law to stand idle until a creditor re-
covers judgment, and issues execution. His
powers enable him to take measures to gave
the estate, by a prompt administration of it
under certain rules. This authority, however,
does not extend over lands. If there be no suffi-
cient means in the executor’s hands to pay debts,
all having been exhausted in a due course of

sdmipistration, and notwithstanding that there

is not the slightest ground for supposing that
the executor will ever have any further assets
which he must administer, the creditor by sim-
ple contract of the testator must sue the execu-
tor, for he can in that way only reach the
testator’s lands. Forsyth v. Hall, Dra. Rep.
201, expressly decided that he canmot, under
such circumstances, sue the heir, who need have
vo notice, and cannot intervene in the action.
The executor, under such circumstances, pleads
ouly plene administravit. and it was for some time
held that to this plea it wns allowable to reply
that the testator had lands: a replication which,
if true, entitled the plaintiff to judgment against
the executor, and to execution against the Jands.
Even if a debtor dies intestate, leaving no per-
sonal estate whatever, still an administrator must
be uppointed, in order that there may be a defen-
dant against whom the creditor can get judgment
and obtain an execution against lands, for neither
an executor nor administrator caun sell them, nor
according to the plaintiffi’s contention can the
beir, except subject to be afterwards sold in
execution to satisfy the ancestor’s simple con-
tract debts.

Tbe question is not, however, new in our
courts. InLeviscontev. Dorland, 17 U. C. Q. B.
441, it was discussed; and Sir J. B. Robinson,
C. J., expressed his opinion upon it. The case
merits a careful consideration. It was an action
against the administrator of Enoch Dorland, on
a simple contract debt of the intestate, The
defendant pleaded plene administravit, to which
the plaintiff. admitting the truth of the plea,
replied that the intestate died seised of real es-

tate. The defendant rejoined, admitting that
the intestate died seised of certain land, but that
one 8. D., who was his father and heir-at-law,
for valuable considerations, conveyed to the de-
fendant by deed all the right which, as heir-at-
law, he then had: that at the time of the death
of the intestate, one H. held a mortgage on the
said lands to secure a sum of £500, being the
full value of the land ; and the defendant, solely
to prevent costs accruing against the estate of
the intestate, and for no other consideration,
conveyed by deed the equity of redemption
which he held under the deed from 8. D. of the
said lands, which were all the real estate whereof
the intestate died seised. ’,

The court, consisting of Sir J. B. Robinson-
C. J., McLean and Burns, J. J., held the ree
joinder bad. The Chief Justice said, ¢ The
plaintiff is entitled to his execution against thn
estate of which Enoch Dorland died seised upod-
this judgment against his administrator, accorr.
ing to the decision in Gardiner v. Gardineld

* % % The heir of Enoch Dorland count
pot by his conveyance to the defendant preve g
the creditors of Enoch Dorland from havine
their debts satisfied out of the real estate.” Thd
decision is, however, at the conclusion, rested
on this ground, ¢ the plaintiff having admitte,
that the goods have been fully admlnistered
only desires judgment in order that he may have
execulion against the lande of which Enoch Dor-
land died seised, and the defendant as adminis-
trator cannot obstruct him in obtaining such
execution, and has no interest in the question
whether there are lands or not.” .

I fully concur in both thess last propositions,
though the conclusion I should have deduced
from them is, as I had previously said in Sickles
v. Asselstine, 10 U. C. Q. B. 208, that the plaintiff
was wrong in his replication; and I should ounly
have thought the defendant entitled to judgment,
pot for the goodness of the rejoinder, but for the
fault of the replication; and as to the replica-
tion, such appears to have been the opinion of
Burns, J., from what he saysin giving judgment.
I think, however, the judgment for the plaintiff
may be sustained, on the ground that there is
nothing in the rejoinder to shew that the con-
veyance made by the heir of Enoch Dorland was
executed before the f. fa. against the lands was
placed in the sheriff’s hands. Gardiner v. Gar-
diner had conclusively settled that lands could
be reached through a judgment against the exe-
cutor or administrator, and though I have never
felt the force of the reasoning on which it is
founded, I have always treated it as settling the
question. The impropriety of the replication in
Levisconte v. Dorland, has been distinetly ad-
judged; see Hogan v. Morrissy, 14 U.C.C.P. 441 ;
and Seaton v. Taylor, 8 U. C. Q. B. 803; and
Stekles v. Aaselstine, 10 U. C. Q. B. 203, must be
considered to be overruled. As to Gardiner v.
Gardiner, it is deprived of some of the weight
which it might otherwise possess, by the (to my
mind) very satisfactory judgment of Sir J. T.
Coleridge, in the Privy Council, in the case of
Bullen v. A’ Beckett, 1 Moore, P. C. C., NS. ., 228.

If indeed the necessary consequence of the de’
cision in Gardiner v. Gardiner was, that the land
of which a debtor by simple contract died seised
was liuble for the satisfaction of that debt, no
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Matter into whose hands it might pass, even
hose of a purchaser for full value and without
Rotice, we must yield, and leave to the legisla-
ture to say whether the law should remain upon
that footing, or whether it would not be advisable
80d even just to change it by an enactment of &
Shmilar character to the English statute 8 & 4
m. IV, ch. 104, which enacts that the real
Sstate of a deceased person not charged by will
Or deviged for the payment of debts shall e
8sels to be administered in equity for payment
°f his debts, whether due on specialty or by
Simple contract.
This statute was considered and expounded by
the Master of the Rolls, in Kinderly v. Jervis,
Beav. 22, and there is so much force in his
Observations, and they so pointedly answer some
T the arguments urged for the plaintiff, that I
Sabnot forbear repeating them here, after pre-
Wising that there is a strong affinity, both in
9%ject and in language, between that statute and
the act of 5 Geo. II.
8ir J. Romilly says, «“It was not the object,
Ror ig it the operation of this statute, to make
3@ gimple contract debts of a deceased person
In the nature of mortgages or specific charge on
18 real estate, but as the statute makes the
ands ggsets for the payment of his debts, these
ebts constitute a general charge upon them,
Ut not so as that & bond fide purchaser of the
80ds from the heir or devisee is bound to see to
© application of the purchase money, as he
Would be in the case of a particular mortgsge
%% any portion of the lands themselves.” And
9 concludes, ¢ Such assets are liable in the first
gl%e to pay the debts of the deceased debtor,
h"f’ Subject thereto they belong to his devisee or
CIr at law, but that the devisee or heir at law
8kes no beneficial interest therein, except sub-
8¢t 10 and after payment of the debts of the
€Ceased testator or ancestor.”
IniBut for the decision in Forsyth v. IHall, it
reght have been thought that the creditor’s
lumedy’ under the statute 5 Geo. IL, was at
fw- to get satisfaction from the heir or devisee
o 18 debtor by simple contract. Whether in
ce“s@quence of that decision the Court of Chan-
hi{ly Would feel precluded from entertaining &
t Against the heir or devisee for the adminis-
Tation of the real estate of such debtor as assets
Uder the 5 Geo. IL has not, 8o far as I am
Ware, ever been expressly brought in question.

th?“t bowever that may be, I cannot accede to
the Position that the death of the debtor affects
makconstruction of the statute 5 Geo. IIL., or
\!ha,-ea any differenee as to the liability of or
o afge upon the lands of a debtor in his lifetime
Dointt:r his death, No such distinction can be
ed out in the act itself, nor do I perceive
“ll‘euldt 1s an inevitable result from the decisions
ca Y adverted to upon it. I am not disposed
“Puc?.y the anomalies arising from those con-
xten(;Ous further than they have irretrievably
word ed. No one has ever pretended that the
in ts that the houses, lands,” &e., ¢ belong-
char" any pereon judebted shall be liable to and
8eable with all just debts, duties and de-
any ss’ of what nature or kind soever, owing by
'llbje:tch person to his Majesty, or any of his
sasif, 8, and shall and may be assets for the
Action thereof in like manner as real estates

are by the law of England liable to the satisfac-
tion of debts due by bond or other specialty, and
shall be sabject to the like remedies, proceed-
ings and process,” &c., prevents the debtor from
selling his real estate to a bond fide purchaser
for value, at least until judgment is entered up
against him, or even until the writ of execution
against his lands is placed in the hands of the
proper officer to execute it. I do not feel bound
by authority, nor yet compelled by any argu-
ment, to hold that the death of the debtor makes
any difference or creates a different charge upon
his lands. I think the language of Sir John
Romilly strictly applicable, and that the statute
creates only a general charge, which becomes
particular in the lifetime of the debtor, either on
Judgment being entered against him, or, accord-
ing to the case referred to, when the fi. fa. is
delivered to the sheriff, and after his death in
like manner upon judgment against his personal
representatives (Gardiner v. Gardiner), or the de-
livery of a fi. fa. founded upon such a judgment.

In my opinion this rule should be dischargzd

Hagarty, J.—The position taken by plaintiff
is strictly this:—Where the ancestor dies indebted
on simple contract, and the heir, before any judg-
ment obtained against any personal representa-
tive, aliens the estate, the creditor subsequently
recovering judgment in the usual way can issue
a fi. fa. lands, and sell the estate, without refer-
ence to any right acquired by the heir’s alienees.

This is a very grave question, involving as it
does the inevitable consequence that title can
never be made by an heir or devisee as against
any creditor of his ancestor, whether such cre-
ditor had or had not proceeded to perfect his
claim by judgment, or even instituted any pro-
ceeding whatever to notify its existence to the
world; and this too, even if the heir were in
good faith selling a portion of the realty to pay
off debts, as a purchaser would necessarily be at
the peril of seeing to the application of the pur-
chase money.

If this be the law, no lawyer could safely ad-
vise & client to purchase from an heir. Debts
by note or account unheard of for years might
start up, and form in fact a direct and specific
lien on the estate 8o sold. Practically the result
must be that the ancestor’s lands could only be
safely alienated under sale by legal process
through the sheriff.

Executors and administrators can always in
good faith sell tho personal chattels, and pass a
complete title thereto, subject of course to a fuil
accounting for the value thereof. ¢ It is a gen-
eral rule of law and equity, that an executor or
administrator has an absolute power of disposal
over the whole personal effects of the testator or
intestate; and that they cannot be followed by
creditors, much less by legatees, either general
or specific, unto the hahds of the alienee. The
prineiple is, that an executor or administrator in
many ocases must sell, in order to perform bis
duty in paying debts, &c., and no one would
deal with an executor or administrator if liable
afterwards to be called to account.”—Williams
on Exrs., 6th ed., vol. ii., p. 838-9.

Lord Mansfield says, in Whale v. Booth, 4 T.
R. 625, (note,) ¢ The general rule, bothlof law
and equity, is clear, that an executor may di.-
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pose of the assets of the testator; that over
them he bas absolute power; and that they can-
not be followed by the testator’s ereditors. It
would be monstrous if it were otherwise. * &
It is also clear, that if at the time of alienation
the purchaser kuows they aro assets, this is no
evideuce of fraud, for all the debts may have
been already satisfied ; or if be knows they are
not all satisfied, must he look to the application
of the morey ? No one would buy on such terms.”

Tue plaintiff’s counsel urges, that since 5 Geo.
IT, ch. 7, and the decizions of our courts thereon,
Iands must be regarded as chattels for satisfac-
tion of debts, and liable to the like remedies
therefor. If we concede this to bim, and even
carry it o step beyond the doctrine established
in Gardiner v. Gardiner, and hold the lands to
he assets in the widest sense of the term in the
hands of the executor or administrator, out of
which (that is, by sale of.which) the Ilatter can
satisfy the debt, we would still have to place the
lands in a far worse position than pure pe:con-
alty; as the latter could be certainly sold to
raise money to pay debts, and the purchasers
hold them by an undoubted title, while the real
estate could in practice never be safely realized,
snhbject, as it is urged, to o specific lien to the
extent of all unpaid debts.

It is too late to question the doctrine laid down
in Gerdiner v. Gardier, after its universal adop
tion for thirty years. DBut we are not bound to
o beyond its boundaries, and add another heavy
burden to be borne by heirs and devisees, nor do
1 feel pressed by any difficulty suggested at the
bar as to the manner of reaching the real estate,
or compelling an accounting from tho heir.

The plaintiff relies chiefly oa some expressions
used by the judges in Levisconte v. Dorland, 17
U. C. Q B. 437. Idonot consider that the point
now before us preseuted in that case. It was
there only necessary to decide against an at-
tempt by an administrator to apswer the plain-
tiff ’s replication of lands and claiming julgment
ngainst them, by setting up a mortgage on the
innd prior to testator’s death to its full value,
and that the heir at law conveyed it to the ad-
ministrator (the defendant), who to save costs
released the equity of redemption. I concur in
the decision against this rejoinder, and think the
plaintiff should bave had judgment, leaving bim
to all remedies thereunder.

From an early period our courts have decided
that lands are not bound until delivery of execu-
tion precess against them to thesheriff. I speak
not now of the effect of the statutes recently
repealed as to registering judgments.

The statute d Geo. 1., chap. 7, makes no
expecial provision for suits against personal
repre<entatives, heirs or devisces, beyond what
they can gather from the words, ¢lands,” &c.,
‘-belonging to any person indebted, shall be
liable to snd chargeable with all just debts,
duties and demands of what pature or kiud
soever, owing by any such persou to his Majesty,
or any of his subjects, and shall and may o¢
assets for the gatisfaction thereof, in like manner
as real estates are by the iaw of Ingland liable
in the satisfaction of debts due by bond or other
+pecialty, and sball be subject to the like reme.
dies, proceedings and process in any court of
law or equity,” &ec., *‘for seizing, extending,

selling or disposing of any such bouses,” &ec.,
¢ towards the satisfaction of such debts, duties
and demands, and in like manner as personal '
estates in any of the said plantations respectively
are seized, extended, sold or disposed of for the
satisfaction of debts.”

If the statute have, as it were, converted lands
into mero personalty for the payment of debts,
giving them all the incidents of chattels, then an
exccutor or administrator can denl with them as .
chattels, and turn them thus into money, and
the luna fide purchaser acquires indefeasible
titlo thereto. Our courts deny this application
of the statute. It remsins to be considered if
a power of sale remains with the heir or devisee.

The fee cannot, I think, remain in abeyance,
but on the death of the ancestor vests at once in
the heir-at-law. The latter, I may assume, enters
into possession. There is no will speaking of
debts or creating any charge on the lands. The
heir proposes to sell. A purchaser ‘makes the
usual searches in the county registry, finds the
title clear, examines the sheriff’s office, finds no
esecution process, causes search to be made for
judgments, finds nothing; and then in good
faith, knowing of no debts, purchases for value
from the heir.

We are now told that if two or three years
afterwards a promissory note endorsed by the
ancestor be discovered, or any claims he ad-
vanced for wages, &c., &c, and a suit be com-
menced, and judgment ultimately recovered
against an executor or administrator, that this
land, so sold apd in the hands of an innocent
purchaser, has been always specifically liable for
this debt, and can be sold on execution process
on the judgment.

I hope that this will not be found to be the
law of the land; and in the absence of any
decision on the express point, I must at ouce
express my dissent from any such pesition.

It is suggested that if the law be not so, then
a fraudulent beir msy at once by o sale defea’
the creditors of his ancestor.

A fraudulent executor or administrator may
possibly effect the same injustice; and in the
case of executors no security would be forth-
coming to redress the wrong. I presume a court
of equity has ample powers to interfere when
required for the administration of en estate, and
if there be any legal difficulty in proceeding at
law agaiustan heir, the equity jurisdiction can
bardly fail to compel an account.

The difficulty that presses on me is this: Had
our courts, when deciding that lands could be
sold on a judgment against exccutors or admin-
istrators, advanced a step further, and deter-
mined that, as the statute in their judgment
made them assets, subject to like remedies and
process as personal estates, they could be sold as
personalty by the executors, then the remedy
would be complete in practice. J think, if I
could overcome the first difficuity, which is dis-
posed of by Gardiner v. Gardiner, and hold that
the heir's estato could properly be divested by
process in a suit to which he was not a party, I
would have felt myself easily drawn to the con-
clusion that as mere personalty the exccutor
could sell. In Thomson v. Grant, (1 Russ. 540.)
Sir Thomas Plumer says: The executor’s
right of retainer over personal property is clear;
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and by the act of Geo. II., plantations in Jamaica
are converted with respect to the payment of
debts, into personal assets, and as such are pos-
sessed by the executor. The property is personal
assets and in all respects to be administered as
such.” DBut see as to this, Bullen v. A’ Beckelt,
alreandy cited. Such a state of the law would not
help the present plaintiff, s if the execcutors
could sell they could make a perfect title.

I concur in the reeult of the Chief Justice’s
judgment. T e case cited before Sir J. Romilly
is much in point. T refer also to Pim v. Insall,
1 MeN. & G. 419, 458, Re Iamer's Devisecs,
2 DeG. McN. & G. 366.

The statute on which theso decisions rest is of
course much more explicit in its directions than
the 5 Geo. IL, ch. 7. But I do not at present
see any practical difficulty in our court of
equity administering the cstate, and fully effectu-
ating the legal rights of the creditors against
the lands, just as the English courts act under
3&4 Wm. IV.

Morgisoy, J., concurred.

Rule discharged.

COMMON PLEAS.

(Lieporiod by S.J. VANROUGRNET, Esq., M.A., Barrister-at-
Law, Reporter tothe Courl.)

Reeves v. Epres.
Issue Books— Practice.

Con. Stat. cap. 22, sec. 203, which onacts that the nisi prius
record shall be passed and signed, does not superseds the
rule of court requiring tho service of an issue-bnok with
tha notice of trin), and such issue-book must therefore
still be served. *  [C.P.M.T,1565).

On the 16th of October, 1865, notice of trial
for the assizes to be held at Belleville, in and for
the county of Hastings, on the 8rd day of
November then next, had been gerved on the
defeudant’s attorney without amy issue-book
but on the 2nd day of November the issue was
served. It was at once returned with a notice
that the defendant would apply to set aside the
notice of trial, on the ground that no issue-hook
had been served with the latter, and that if the
plaintiff proceeded with the trial, the defendant
would move to set aside the verdict obtained
thereat.

The plaintiff did, notwithstanding this notice,
take a verdict on the 8th day of November, be-
fore the Chief Justice for Upper Canada, in the
absence of the defendaunt.

J. B. Read obtained a rule nisiin the Practice
Court returnable in this coart, calling upon the
plaintiff to shew cause why the notice o. trial
and all the proceedings thereon should not be
eet aside for irregularity with costs, on the
ground that no issue-book had been served
therewith, or had been delivered until a day or
two befere the day of assizes; or why the ver-
dict ohtained should not be set aside for irregu-
larity with costs on the grounds sbove mentioned.

J. A. Boyd shewed cause.—Rule 19 of the
rules made in Easter term, § Vic., dispensed
with the necessily of serving issue-books. After-
wards the 19 Vie. cap. 43, sec. 154, enacted
that the nisi prius record should not be sealed or
passed; but by section 813 the courts were
authorised to nake new rules for the purpose of

carrying the act into effect, in pursuance of
which the rules of Trinity term, 1836, were
made. By these all former rules were annulled,
and rule 83 required issue-books to be served,
and gave the forms in the schedule. By 22 Viec.
cap. 22, sec. 208, it is enacted that the nisé prius
record need not be sealed, but shall be passed
and signed by the clerk or deputy clerk of the
Crows. From the 19 Vie. till the 22 Vic. it was
properly required that issue-books should bo
served, because the defendant had no means of
koowing in what shape the record would be
made up; but after the passing of the nct, 22
Vie. cap. 22, the necessity ceased, for the record
could not be returned until passed and signed by
the proper officer, and ¢¢ cessante rativne, cessat lex,”
and therefore therois no necessity for serving the
issue-book. Mo cited Carruthers v. Rykect, T
U, C. L. J. 184; Boulron v. Jones, 10 U. C.'L. J.
46; Harrington v. Falld16 U.C.C.P.; Jones v.
Etliott, 1 U. C.L.J. N. 8.156; Scorz v. M-
Gregor, Tay. Rep. 110 ; McLean v. Nelson, Rob.
& Har. Dig. ™'t. % Record ;" Lucas v. Peatman,
7 U. C. Q. B. 20; Bonter v. Pretty, 9 U. C. C. P.
278 ; Jones v. Holdsworth, 16 L. T. 325.

J. B. Read, contra, contended that it was
still necessary to serve issue-books. IHe cited
Skelsey v. AManning, 8 U.C. L.J. 166; Smith
v. Jennings, 9 Dowl. 154; Dos dem Cotterrill v.
Wyld, 2 B. & A. 472; Codrington v. Lloyd,, 8
A. & E. 449; Combev. Pitt, 3 Barr. 1682.

J. WiLsox, J., delivered the judgment of the
court.

When the nisi prius record was allowed to bo
made up and entered for trial ez parte without
being examined and certified by the officer hav-
ing the custody of the original pleadings, the
defendant had no means of knowing whether it
had been correctly made up, until it was entered.
Hence arose the necessity for having issue-books
served with the notice of trial. By our old
practice the record was always examined and
passed. This the legislatare has so far revived
as to require it to be passed and signed; but,
we think, it did pot by implication annul the
rale of court requiring the issue-book to be
served. We in¢line the more to this opinion
from the fact that by the 313th section of the
19 Vic. cap. 43, which authorised the making of
these rules, they were required to bo laid be-
fore both Houses of Parliament, and had no
effect till three months thereafter; but that
afterwards they should be of like force and
effect as if the provisions contained ip them had
been expressiy enacted by the Parliament of
this province. We assume the legislature had
these rules in view, and that it was intended
to superadd to them that the record should be
passed and signed. The argument for the plain-
tiff was based upon the maxim, cessante rafione
legis, cessat ipsa lez ; but this maxim applies to
common law, not to statute law, (Dwarris on
Statutes), and is not of universsal application.

We were asked to grant this rule without
costs, if our opinion wero adverse to the plain-
tif. We have considered this, and think we
should not be exercising o wise diseretion in
allowing the plaintiff to question with impunity
a long and well-established practice. On the
countrary, o think that if he choss to do it, to
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cover or extenuate his own omission, he must
take the consequences. We say omission, from
the fact that it was not put on the footing he
now puts it in the first instance, because he
seems to have beea impressed with the necessity
of serving the issue-book bhefore the trial; for
he did serve it, though too late.

The rule will therefore be made absolute, and
with ¢asts.

Rule ahsolute with costs.

DavinsoN BT AL v. REYNOLDS ET AL.
Ercmption Act (23 Vie.e, 23 s 4, suv-soc. 6)—Horse ordi-
narily used tn deblor’s occupution.

A hurse ordinnrily used in the debtor's occupation, not
exceediny in value 60, is a * chattel” within the mneaninyg
of tho Ixemption Act. 23 Vic. eap. 25, sec. 4, sub-sec. 6,
and i3 therefore not lable tg seizure £ debt.

[C.F., \LT., 1566).
This was an action against the defendant

Reyrelds. cherifl of the county of Ountario, and

Lis sureties, on their covenant under the

statute. .
Two breaches were assigned; 1st. That on an

executivn sued out of the County Court against

the gouds and chattels of Donald McMillan et 2.,

codursed to levy S144 72 damages, and $26 for

cogts and writs, delivered to him in December,

1864, when they had goods, &ec., out of which

Le might have made the money, he did not nor

would not levy the money, but made default;

2nd. That on the same writ he did levy the
mouey, but fulsely returned that he had levied

S5 01, and that the defendants had no more

gouds and chattels, whereof he could levy the

residue or any part theveof.

The cnuse was tried at the last assizes for the
city of Toronto.

The plaintiff’s proved that, among other
things, the sheriff’s bailiff had seized a pair of
horses, harness and sleigh, which the defendants
in the execution had been using on their farm ;
that the bailiff had allowed McMillan to drive
away tho horses on the pretence of finding
gecurity, and that he had sold them : the sheriff
was unable to preduce them. The other goods
and chattels brought enough to pay the sheriff’s
charges and leave $5 91 over.

There were two points in dispute at the trial;
1st. Whether McMillan took the horses away by
leave of the plaintiffs or sheriff ’s bailiff ; and,
2nd. Whether one of the horses could not have
been selected by the debtors as exempt from
seizure, its value with the harness and sleigh not
exceeding $60.

The learned judge being of opinion that it was
exem:pt, directed the jury to say, whether it was
by plaintiff’s leave or by leave of the sheriff
that the horses were taken away, and to find tho
value of the better horse as the damages of the
plaintiffs, and also to find the value of the other
horse, sleigh and barness. The jury found that
it was with the leave of the sheriff’s bailiff the
horses were driven away, and they assessed
damages for the plaintifis at $75, the value of
the best horse, and the value of the other horse,
harness and sleigh at $50.

McMichael had leave reserved to move to in-
crease the damages by $50, if the court were of

opinion that the horse, not exceeding in value,
$60, was not exempt from seizure.

In D iehaelmas term n rule nisi was nccox:d-
ingly . tuained to shew cause why 'lhe verdiet
should not be incrensed by adding S50 pursuant
to leave, on the grouund that the articles so
valued by the jury were not exempt under the
statute.

During the term Robt. A. Harrison shgwed
cause, and contended that a horse was such u
chattel 23 might be exempt from seizure, if
ordinarily used in the debtor’s occupaiion, as the
evidence fairly shewed this was.

AMcMichael contended that animals are not
within the exemption of the sixth sub-section of
the fourth clause of the statute.

J. WiLsos, J., delivered the judgment of the
court. .

We are called upon to determine whether this
horse was exempt from seizure by the 6th sub-
section of section 4 of the 23 Vic. cap. 25. The
words are, * Toolsand implements of, or chattels
ordinarily used in the debtor’s occupaticn to the
value of sixty dollars.” .

We take the word *¢tool” to maean an instra.
ment of mepual operativn, particularly those
used by farmers and mechanics. We thiuk the
word ¢ implement” has a more extensive mean-
ing, iacluding, with tools, utensils of domestic
use, instruments of trade and husbandry; but
both words, we think, exclude the ilea of
animals. The word *chattel” has a leml
well-defined meaning, and is more comprehensive
than the other two, and includes animals as we!l
as goods movable and immovable, except such a3
have the nature of® frechold. ¢ Chattels per-
sonnl are horses and other beasts, household
stuff,” &e.: Co. Lit. 118 b.; Off. Ex. 79, 8L

A horse, ordinariiy used in & debtor’s occupa-
tion, of the value of 860 or under, coqld
properly, we think, have been selected by hin
out of any larger number as exempt from seizuro
under this sub-section. The jury have fouud
that the hovse, sleigh and harness were of the
vaiue of $50, and in regard to amount were
withian the exemption.

We are of opinion that & horse, ordinarily
used in 2 debtor’s occupstion, of the value of
S60 or less, as this horso was, is a chattel which-
he might sclect out of a larger number seized ns
exempt under this clause of the statute.

The debtor has taken the horse, and so we
think he may be held to have sclected it, as he
had the right to do.

The rule will be discharged.

Rule discharged.

COMMON LAW CHAMBERS.

(Reporled by Ropert A. Harwisox, Esq., Bavristr-at-Law) -

Baxk or Britisg Norta AMERICA V. LAUGHREY.
ST AL. R

Garnishee proceedings—Service of order in case «f foram
insurance companies—Sufliciency of afiidanit—C. L. P. 4
sec. 285—Stat. 23 Vic., cap. 33.

Icld 1. That a debt due by a corporation having its heal
office in England, carnot be attached by service of the
gwr}lﬂng order upon an agent of the corpurativn in Upper

Auada.
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Held 2. That Statute 23 Vie., eap. 33, does not extend to the

service of attaching orders, but only applies to the service
of pro~ess, &e.
le, that an order to attach should not be granted unless
the amount of the debt be in some manner described in
the affidavit for the debt, and that at all events, s summons
pay over should not be granted unless the amount be

80 stated.
[Chambers, July 15, 1865.]

This was an application for an order to pay
’Mm}ys alleged to be due from the garnishees to
€ judgment debtors, on policies of insarance.
he attaching orders had been issued by Mr.
Ustice John Wilson upon an affidavit in each
486, made by the attorney for the judgment
Creditors, to the effect that the garnishees were
lndgbted to the judgment debtors upon policies
of insurance against fire, and stating that the
Barnishees were resident within the jurisdiction
of the court,

8. B. Harman, showed cause. He in each
Cage filed an affidavit of F., H. Heward, Esq., the
8gent of the company in Toronto, in which he
8wore that the company is an English company,

aving its head office in Liverpool and not within

e jurisdiction of the court. Mr. Harman there-
Upon contended on the authority of Lundy v.
Dickson, 6 U. C. L. J. 92, that the debt, if any,
Sould not be attached, as tHere were no means

Y law provided for the service of the garnishees.

Robt. A. Harrison, supported the summons,
8nd argued that the service upon the Toronto
gent of the companies was sufficient, under the

: L. P. A. taken in connection with the Statute

Vic., cap. 83, which was passed since the
decigion of Lundy v. Dickson. He also argued

8t the garnishees having at all events appeared

¥ counsel, should not be allowed to take the
Sbjection that they had not been properly served,
i'“‘d had thereby waived the irregularity, if any,
]',‘ the gervice, referring to Ward v. Vance,

Rompson, garnishee, 9 U. C. L. J., 214.

8 Mogzison, J.—1In the case of Lundy v. Dickson,
1t John Robinson held that where the garnishee
:r& foreign corporation, service of an attaching
e on an agent in Upper Canada of the cor-
Poration, is insufficient to bind the company ;
a ¢ C. L. P. A. only anthorising the service of
N Writ of summons upon the agent of a foreign
“""Pomtion, for the purpose of commencing an
Ction, But Mr. Harrison contended that under
Q provigions of Statute 28 Vic., ch. 33, sec. 7,
b 8#ed after the C. L. P. A., the service in this
i#%e is one binding upon the company ; and that
oY Dot within the letter of the statute, such a
™ice is within the spirit and intention of it.
Le 'hatever may have been the intention of the
Ng‘_slf\ture, the act itself does not extend the
r‘}mon.s of the C. L. P. A.; but in the case of
"atilgn insurance companies, it appears to me,
cor ST Testricts the service of process upon such
Porations, to certain cases.
(fcr:_e 5th clause enacts that before any such
us; ign) Insurance company shall transact any
p‘nesﬂ, it shall file (if transacting business in
oppel’ Canada) in one of the Superior Courts 8
.g of its charter and power of attorney to its
‘i&n::xpal agent or manager under its seal and
by 4, by the president and secretary and venﬁed
0"0 oath of the agent or manager; which
may, T must expressly authorise such agent,
Bger or sub-agent, as to risks taken by such

agent to receive process in all suits and proceed-
ings against such company in this Province, for
any liability incurred herein, and must declare
that service of process on the agent, for such
liability, shall be legal and binding to all intents
and purposes, and waiving all claims of error by
reason of such service.

The 6th sec. enacts that after a copy of such
charter and such power are filed, any process in
any suit or proceeding against the company, for
any liability incurred in this Province, may be
served upon such manager, &c., in the same
manner as process upon the proper officer of any
company incorporated in this Province, and pro-
ceed to judgment and execution, &ec.

Under these provisions, which are solely appli-
cable to fire insurance companies not incorporated
within the limits of this Province, the only
service, it seems to me, authorised upon their
agents, is that of process in certain actions and
under certain circumstances, and in my opinion,
these clauses cannot be extended to the service
of a garnishee order and summons.

I note that in the affidavits upon which my
brother Wilson granted the attaching orders, the
attorney for the plaintiffs swears that the com-
pany is within the jurisdiction of this court ;
which statement was essential to their obtaining
the orders. The-ground for that allegation is not
stated in either of the affidavits. On the other
hand, the agent, Mr. Heward, upon whom the
attaching orders were served, swears that the
company is an English one, having its head office
in Liverpool, England, and not within the juris-
diction of this court; and on the argument it was
not really disputed that the company is as de-
scribed by Mr. Heward.

I may also remark that the amount of the debt
alleged to be due by the company, is not stated
in the affidavits upon which the attaching orders
were granted. Each affidavit merely states that
the company was indebted to the judgment debtor
upon & policy of insurance against fire. Nejther
affidavit atates the amount of the insurance, nor
that the property insured was destroyed by fire,
nor that any adjustment took place, &e. Iam
rather inclined to think, that upon such an sffi-
davit, the order ought not to have been made,
at least the summons to pay over should not have
been granted. Richards, J., in Melbourne v.
Tulloch, 8 U. C. L. J. 184, refused to grant a
summons to pay over, where the amount was not
stated.

I am of opinion that the attaching orders should
be rescinded, and the summons discharged with
costs.

Order accordingly.

RoBiNgoN v. SHIELDS.
Set-off of judgments— One in Superior Court and the other in
. a Divigion Court— Allowed.
Held, that a judgment in a Division Court may be set off
alsag ul;oved against the judgment of a Superior Court of
ord.
[Chambers, July 19, 1865.]

C. McMichael obtained & summons calling on
the plaintiff, his attorney or agent, to shew cause
why satisfaction should not be entered on the
roll in this action to the amount of $108.97,
being the amount of certain judgment for $100
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damages, and $8.97 costs, recovered in the
Eleventh Division Court for the United Counties
of York and Peecl against the said plaintiff
Robinson by the said defendant Shields, the
above defendant entering satisfaction or giving
receipt therefore mpon grounds disclosed in pa-
pers and affidavit filed.

The only affidavit filed was that of the defen-
dant, in which he swore that he did, on the 18th
day of May last past, recover against the above
named plaintiff a judgment for the sum of $100,
and costs of suit, which said costs amount to
$8.97 cents, in the Eleventh Division Court for
the United Counties of York and Peel; that on
the said 18th day of May a writ of execution
upon the said judgment was duly issued out of
the said Division Court by the clerk thereof,
which said writ was directed to Robert Broddy,
a bailiff of said court, and commanded bim to
levy the sum of $108.97, damages and costs, of
the goods and chattels of the said defendant;
that on the 19th day of the said month of May,
the said bailiff returned the said writ of execu-
tion nulla bona; that the above named plaintiff
in this cause recovered a judgment of this Honor-
able Court on the 3rd day of July, 1865, against
deponent for the sum of $468.49, damages and
costs; that deponent was desirous of setting off
against the plaintiff’s judgment in this cause the
said judgment recovered by deponent in the
Division Court; that if not allowed to set off the
said judgment against the plaintiff’s judgment
herein, that he, deponent, would lose the whole
amount of said judgment; that no part of said
judgment and costs recovered in said Division
Court had been paid.

Robert A. Iarrison showed cause and con-
tended that as Division Courts are not Courts of
Record, a judgment in a Division Court cannot
be set off against & judgment in & Superior Court
of Record.

D. McMichael supported the summons, and
argued that the right invoked is ah equitable
one, and ought to be allowed without reference
to the question whether or not the judgments
proposed to be set off were judgments of Courts
of Record. He referred to Ifarrison v. Bain-
bridge, 2 B. & C. 800.

RicHARDS, C. J.—I am told there is no pre-
cedent for this application, still I think it must
be granted. The right to set off judgments is
an application to the equitable jurisdiction of
the Court, and in a case like the present ought
to be admitted. No question arises here as to
the attorney’s lien. The summons, therefore,
will be absolute.

Summons absolute.

CuxNINGHAM V. COOK ET AL.

Trespass qu. cl. fr—Injunction—When to be granted—
DAt 7 When refused. o

The plaintiff’s claim to & writ of injunction in trespass to
realty can only be supported on his showing a legal right
to the premises in question, that the defendants are in-
fringing that right, and that the remedy which he could
obtain by judgment and execution in the suit would be
inadequate, as, in the meantime, great, if not irreparable
injury might, and probably would be done to his, the
plaintiff’s property.

Where defendants, in answer to an application for an Injunc-
tion, showed & deerco in Chancery and a vesting order

displacing the only right plaintiff set up as the foundation

of his application for the writ, his summons was discharged

with costs,
[Chambers, August 2, 1865.]

On the 23rd day of May, 1865, the plaintiff
issued a writ of summons out of the Court of
Common Pleas against the defendants, command-
ing them to enter an appearance in the said Court
at the suit of the plaintiff.

It was endorsed that the plaintiff claimed one
hundred pounds demages, and one pound five
shillings costs, and also that the plaintiff in-
tended to claim a writ of injunction to restrain
the defendants from removing the earth and
stones from off lot number gix in Oliver’s sur-
vey in the town of Guelph, in the county of
Wellington, being the lands and tenements of the
plaintiff, and from committing any further waste
or spoil thereon, and that in default of defend-
ants’ appearing, the plaintiff might besides pro-
ceeding to judgment and execution for damages
and costs, apply for and obtain such writ.

By ac endorsement on this writ it appeared
that al) the defendants except Cook and Oak
were gerved by the plaintiff with the writ on the
25th of May, and Oak on the 27th of May. The
service was abandoned, and on the 7th of June
all the defendants except Cook were served by
James Cunningham, and Cook was served on
that day by the plaintiff.

On the 25th of July, 1865, the plaintiff in
person obtained a sammons returnable on Tues-
day the 1st of August, calling on the defendants
to shew cause why a writ of injunction should
pot issue to restrain them from the commission
of all acts of trespass on lot number six in
Oliver’s survey in the town of Guelph, in respect
of which this action is brought.

This was granted on an affidavit of the plain-
tiff 's originally sworn on the 26th of July; but
being defective in the description or addition of
the deponents, was allowed to be resworn, and
the case to proceed as if originally right.

In this affidavit the plaintiff swore that in
1856 he purchased a house and a quarter of an
acre of land in the town of Guelph, being num-
ber six, Oliver’s survey, from Michael Allen, and
““ever since remained in possession of said lot, save
and except about eighteen months the said lot
was in possession of my daughter Elizabeth.”
That some time in March, 1862, he again became
the owner of the said lot. »

That in October, 1863, the said lot was sold
by order of the Court of Chancery for a debt
claimed as due to Buchanan, Harris & Co., and
the lot was purchased by one Watson for the
plaintiff’s (meaning it is presumed plaintiff in
the Chancery suit) exeoutors, but Isaac Bucb-
anan, the managing executor of Buchanan,
Harris & Co., **told me,” (the plaintiff) that
unless he got a clear title he was not compelled
to take it or pay for it.

The affidavit then stated that a vesting order
was applied for in the Court of Chancery; thab
the Chancellor stated thatif he granted a vesting
order he could not grant a title deed, as he con”
sidered Allan was the person to grant that; thst
no judgment was given in plaintiff ’s hearing 08
that occasion, and plaintiff had never since hear
of his granting any order, and had never bee?
served with any such order.
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That cn the 22nd of May last, plaintiff found
efendants Pearson and Robert (should be George)
aks quarrying stones on the said lot, and they
told him that defendant Emslie had set them
1h‘ere, which defendant Emslie confirmed, and
S21d that he bought the lot for his father in-law,
ohn Cook, who is another of the plaintiffs
(should pe defendants) in this cause, and that
d° ¥as agent for Cook, and immediately after
efendant’ Kaye claimed to be agent for Cook,
824 helped to commit the trespass on the lot,
In & few minutes defendant Ellis came and
¢Iped to commit a trespass on the lot above
Wentioned.
hat on the Tth of June last the plaintiff was
*Peaking to Cook, ome of the said plaintiffs
(BhOUM be defendants), and he denied having
s“,"clmsed the lot or ordered the trespass, and
8d no person had ever acquainted him about
€ purchase or the trespass.

Plaintif represented all the defendants as poor
t"d_ some of them insolvent, and swore that
hkmg them altogether, although they might
Ave plenty of time to remove all the earth and
“arried stones off the said lot, he (plaintiff)
Would not be in a position after the nssizes at
Uelph o get bis costs without damages; that
:0slie and others of the defendants still con-

e damaging the said lot, and unless prevented
'ly_"]junction they would do more injnry than
Puaxmiﬁ‘ could collect from them on recovering

Ement,

. be plaintiff also swore that he believed de-
Mndum Emslie, (when he should have the stones

itedqlénrried and sold) intended to go to the Un-

tates
eut," reply the plaintiffs put in a vesting order
itleq evidently in the cause and causes to

Mﬁlch the plaintiff in the first paragraph of his
o Wavi refers, dated the 2nd of June, 1864,
Pon the application of the plaintiff, Isuac
&:3 anan, the purchaser of the lands herein-
Joh . Mentioned, in the presence of the defendant
th&“ homas Cunningham in person, it is ordered
the . e parcel of land and premises situate in
%0 of Guelph, being composed of town lot
& €r six, being part of the subdivision of lot
in th“’lsmn A, according to a map thereof filed
s}, © registry office of the county of Wellington,
llei,ereby vested in the said Isaac Buchanan, his
"igh:] and assigns for ever, for all the estate,
1) title, and interest of the defendants therein
hereto,
two 0‘; Present plaintiff and William Reilly are
the Ord;he defendants named in the entitling of
r.

-

;the defendants have filed affidavits, 1st. Of
tng, "Bder J. Cattanach, Esq., stating that Buch-
8gjg, . ATris & Co., for the purpose of setting
Tefor, v Conveyance of the lands and premises
beey o to in plaintifi’s affidavit, which had
lay, Made by plaintiff to one Reilly his son-in-
Op ;28 fraudulent and void against creditors.
deﬂa: th of March, 1862, a decree was made
dsige 'Ng that the said conveyance should be set
thyy {h nd such proceedings were thereupon had,
the claie taid lands were sold for the payment of
Sregipy o Of Buchanan, Harris & Co., and other
leagy 1o OF the plaintiff, and were hought by
the ¢ Uchanan, - Application was then made to
ancellor for an order vesting these lands

in the purchaser, and the present plaintiff was
served with notice of the application, and he
appeared and opposed it on the ground that
Reilly was entitled to compensation for improve-
ments., Reilly’s solicitor, though also served
with notice, did not appear. To this affilavit
was attached an agreement dated the 5th of
September, 1864, exccuted by Isaac Buchanan
and by the plaintiff, which, however, need not
be further noticed.

2nd. Of Donald Guthrie, Esq., stating that the
lot six Oliver’s survey, Guelph, was, under a
decree in Chancery in a cause of Buchanan
against Reilly, the plaintiff, and others, sold by
public auction, and purchased on the bebalf of
said Isaac Buchanan, who subsequently obtained
the vesting order above set out; that about the
15th of May last, the said Reilly, who had for
some time been in possession of the said lot by
tenants, and in receipt of the rents, delivered, in
pursuance of the vesting order, to the deponent,
as attorney for Isaac Buchanan, the key of the
dwelling-house on the lot, which key deponent
delivered the same day to the defendant Kaye as
ag.nt for the defendant Cook, who had agreed to
purchase the interest of Isnac Buchanan in the
lot, and as deponent was informed and believed,
Kaye put the defendant Emslie in possession;
and that Buchanan had deeded his interest in
the lot to Cook.

8rd. Affidavit of Emslie confirming the state-
ment of his being pat into possession by Kaye,
and stating that the house and lot were unoceu-
pied when he took possession and that whatever
the defendant Ellen Oak and Pearson did on the
lot was by his (Emslie’s) orders. He denied any
intention of leaving Canada.

4th. Affidavit of Kaye corroborating the fore-
going statements,

N. Kingsmill shewed cause.

Plaintiff in person supported the summons.

Draper, C. J.—The plaintiff’s claim to the
writ of injunction can only be supported on his
shewing a legal right to the premises in question,
and that the defendants are infringing that right,
and that the remedy which he could obtain by
judgment and execution in the suit would be
inadequate, as in theé meantime, great, if not
irreparable injury might, and probably would be
done to his (the plaintiff’s) property.

The plaintiff apparently sues for an injury to
his possessory right in this land, asserting a
purchase (not a title deed) and a long possession
thereunder, though broken by an interval of 18
months, and that subsequently he again became
owner of the lot.

Coupling the statements contained in the first
paragraph of his affidavit with those in the affi-
davits Nos. 1 and 2, filed for defendants, I gather
that the eighteen months excepted by him elapsed
after he had given the conveyance to his son-in-
law Reilly, which conveyance was set aside as
fraudulent as against creditors.

I should not be surprised to find that plaintiff’s
daughter Elizabeth was wife of Reilly, ror that
the plaintiff imagined that the effect of setting
aside the conveyance to Reilly was to revest the
title in himself generally, instead of its operating
only to prevent Reilly’s title so derived from
interfering with the satisfaction of plaintiff’s
creditors.
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However this may be, the decree and vesting
order deprive plaintiff of such legal right as he
must shew to entitle him to an injunction, by
displacing the only right he set up as the foun-
dation of his application for that writ, and this
makes it unnecessary to consider other and for-
midable objections to his succeeding.

Summons discharged, with costs.

See Bacon v. Jones, 4 M. & Cr. 433-6; Attor-
ney-General v. The Sheffield Consumers’ Gas Co.,
17 Jur. 677 ; Dalgleish v. Jarvis, 2 McN. & Gord.
281; Gillings v. Symes, 16 C. B. 862; Hill v.
Thompson, 3 Mer. 622; Spottiswoode v. Clark, 2
Phil. 1564; Stephens v. Keating, Ib. 333 ; In re
Birmingham Canal Co., 18 Ves. 6156; Barker v.
North Staffordshire Railway Co., 12 Jur, 589.

Roszen v. Stroxa. !
Buil— Ezoneretur—Sufliciency of surrender— Power of judge
in Chambers.

Held, 1. That under the C. L. P. A, 8. 37, a judge in Cham-
bers has no power to order an exoneretur to be entered on
& bail piece unless he be “a judge of the Court in which
the action is pending.”

Held, 2. That a surrender made to the sherifl elsewhere
than at the goal. 8o long as within the limits of his
county, is sufficlent for the purposes of that section.

[Chambers, August 24, 1865.]

Robert A. Harrison, on behalf of Eli Robins
and Mathias Robins, special bail for the defen-
dantin this cause, obtained a summons on reading
& copy of the bail piece, certified by the clerk of
the court having the custody thereof, the certifi-
cate of surrender under the hand and seal of
office of the sheriff of the county of Lincoln, the
affidavit of service of due notice to the plaintiff’s
attorney of such surrender, and other affidavits
and papers filed calling on the plaintiff to show
cause why an exoneretur should not be entered
on the bail piece, and why thereupon the said
bail should not be discharged, and why the pro-
ceedings, if any, in the action commenced by
plaintiff against the bail, should not be stayed
on payment of the costs of the writ and service
thereof.

It appeared that the original action was com-
menced in the Court of Common Pleas ; that de-
fendant was arrested, and that on the 24th of Oc-
tober he put in special bail; that the special
bail afterwards surrendered him to the sheriff of
the county of Lincoln at St. Catharines; that the
sheriff proceeded from Niagara, where the goal
is situate, to St. Catharines, at the request of
the bail, for the purpose of receiving their prin-
cipal into custody, and that subsequent to the
surrender the sheriff took fresh bail for defen-
dant; and that an action had been commenced
against the bail, and writ had been served.

W. Atkinson showed cause, and argued that
no legal surrender was shewn; that the sheriff
could not legally accept & debtor in discharge
of bail elsewhere than at the county gaol, and
that the bail, therefore, were not discharged,
and 80 not entitled to an exoneretur. He referred
to statutes 2 Geo. IV., cap. 1, 8. 12; 4 Wm. IV.,
eap. 5, 8. 1; 8 Vio., cap. 13, 8 27; Con, Stat.
U. C., oap. 24, 8. 84; and to Linley v. Cheese-
man, Dra. Rep. 65; Blackman v. O’ Gorman, 5 U.
C. L. J. 161.

Robert A. Harrison supported the summons,
contending that the statute now in force (Con.
Stat. U. C., cap. 22, s. 87) did not require the
surrender to be at any particular place in the
sheriff’s bailwick in order to be valid; that the
sheriff might refuse to receive the body of the
debtor elsewhere than at the gaol, but that if he
see fit to waive that privilege the surrender is in
all respects valid, and if so, there is nothing to
prevent the sheriff accepting fresh bail, or even
permitting & voluntary escape, in which event,.
though the sheriff might be liable, the bail would
still be discharged.

The summons was first argued before Draper,
C. J., who on consideration declined to adjudi-
cate, on the ground that he was not ¢ a judge of
the Court (C. P.) in which the action was pend-
ing, within the meaning of 8. 37 of Con. Stat.
U. C., cap. 22

It was afterwards argued before Richards, C.
J. (C. P.), who held the surrender sufficient,
and made the summons absolute.

CHANCERY.
Re Hanivrox.

Application oy legatee to administer estale of d d—Gen*
eral Order X V—Notice of motion not referring to offic
davits filed.

[December 18, 1865.]

This was an application under No. XV. of
General Orders of 3rd June, 1853, on behalf of
a legatee under the will of the deceased, for an
order for the administration of the testator’s
estate,

Downey, for the executors, objected that the
notice of motion did not shew that any affidavit
had been filed.

Osler, contra, urged that under the wording of
the General Order above referred to, and the
form of notice of motion as given in schedule H
to said order, it would appear that the order i8
to be granted on proof by affidavit of the service
of the notice of motion, and on proof by affida”
vit of such other matter (if any) as the Court
may require, and contended that it was therefor®
unnecessary to file any affidavit before serving
the notice of motion.

Mowar, V. C.—On the day following saids
that the practice of filing an affidavit or affidavit?
and referring thereto in the notice of motion w8#
too firmly established to admit of alteration, Th¢
motion was therefore refused with costs,

Order accordingly.
—

ENGLISH REPORTS.

(From Weekly Reporter.)
CHANCERY.

Low v. RoutLEDGR.
Copyright— Alien—Colony, laws of — Residence.

An alien friend, coming into a British colony and res!dl“’
there for the purgose of acquiring copyright during "‘
at the time of the publication in England of a WO
composed by bim, and first published in this countrys
en‘itled to copyright in England in the work so P%
lished, though he may not, under the laws in fore® y
tgn colony where be is residing, be entitled to curyf“b
there.
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An lien, coming into a British colony, becomes tem-

mrarilx a subject of the Crown; he thus acquires rights

th within and beyond the colony, and the latter

faunot be affucted by the laws of the colony into which
e comes. {L. J., Nov. 10, 24, 1865.)

This was n suit by which an injunction was
S0ught to restrain the defendants from publishing
°F 8elling any copies of a book called ** Haunted
farts,” in" which the plaintiffis claimed the
Copyright.
A bill having the same object was filed by the
{’l&mtiﬁ"s on the 17th of June, 1864, a demurrer
® which was, on the 18th of July, 1864, allowed
. Vice-Chancellor Kindersley, on the ground
Ut in the entry of the proprietorship of the
h°° in question, in the register at Stationer’s-
eall, the name of the plaintiff’s irm was differ-
tllt from the name given in the bill; and that in
8 same eptry the date of publication of the
H‘"’ was untruly stated. On this occasion his
th°“0ur expressed & strong opinion in favour of
we Plaintiffs, on the main question in that, as
N e!] as in the present case, viz , whether an alien
®sident in Canada, for the purpose of acquiring
lppyright, can acquire copyright in a work pub-
rbed by him in England. This decision is
cepm'ted 12 W. R. 1069, where the facts of the
%8¢ will be found.
kOB the 2nd of March, 1865, Vice-Chancellor
0dersley, on the motion of the plaintiffs,
a:‘“te(l an interlocutory injuunction in the terms
an €d by the bill. From this order the defend-
L ts fppealed to the Lords Justices, but their
so"dships desired that the appeal motion might
h Ud over until the hearing of the cause, which
st:y Permitted to be brought on in the first in-
e before themselves.

Lorhe cause, therefore, now came on before their
g dships on motion for decree, and on appeal
tlon.

Ball?y, Q. C., and Iardy, for the plaintiffs —
Un? Cage is governed by Jeffreys v. Boosey, infrd.
to .38 it is held that actual domicil is required
thﬁf“" an alien power of acquiring copyright in
Brit.country, any period of residence in the
8h dominions, however short, and with

the €T intention, will be sufficient to satisfy
alj,, tduirements of the Copyright Acts. An
illen- Coming to this country owes temporary
og“mce to its Sovereign, and this is a sufficient
ang 2 for the right ; the circumstance that an
wigy O C0mes into the British dominions solely
digg, » View of acquiring copyright makes no
ang, 2¢€ in the nature of his temporary allegi-
lawg Or its consequences; he must obey the
°’18e° this country while here, and he must

Quently have the benefit of those laws.

aﬂ'egte Acts of the Canadian Legislature cannot
Wighy & right in this country, though they
digy . OPerate to exclude the work from Cana-
OOnrt:‘)py“ght. The authorities show that the
O oo Te have protected the foreign copyright
fbpg, . Published here by foreigners resident
Preve; ’ and if the defendant's argument is to
¥oulg },“.f"’e‘gner pulishing & work abroad

ere ande IR & better position than if he came
tghe A Published it. ~ The International Copy-
thogg cts regard only two classes of works, viz.,
thig eop"bhshed abroad and those published in
Suth,, (0try; they take no cognizamce of the

or his residence.

ffer

Shayter, Q. C., and Schomberg, for the defend-
ants.—The authoress has clearly no copyright in
Canada, under the Canadian Copyright Act, 4 & 6
Vict. ¢. 61 (Canada). The 5 & 6 Viet. ¢. 25,
does not apply to Canada, because at the time of
passing that act that colony had an independent
legislature. The 8 & 4 Vict. ¢. 35, which con-
fers a legislature upon Canada, provides that it
shall enact laws not being repugnant to an act of
Parliament made or to be made; but these
words, ‘‘to be made,” can only be taken to ex-
tend to the acts of the Imperial Parliament in
existence from time to time at the date of the
Cauadian enactment. The spirit of prophecy is
not to be attributed to the Canadian legislature.
The English Copyrig 't Act could not repeal by
a side wind the Canadian Copyright Act passed
the year before. The general words, ¢ all colo-
nies,” in the interpretation clause of the English
Copyright Act do not include a colony 10 which
the term did not, at the passing of the Act,
strictly apply, by reason of its having an inde-
pendent legislature. The authoress of this book
is therefore in the same position as a foreigner
publishing in this country; the rights of an
alien, by the common law, are merely to hold
personal property, and to protection; but he can
claim no permanent or statutory right, such as
copyright. The authoress in this case claims
not merely the temporary protection of the law,
but all the privileges of a Canadian born.

Bailey, Q. C., in reply.—If a Canadian born
were to publish a book in England while residing
in Canads, he would unquestiably have copy-
right bere; our case is precisely similar. Again,
we can surely be in no worse position than a
foreigner coming over to England for the purpose
of publication. Though the authoress might
have no copyright in Canada, she is as much
under the allegiance of the Crown there as if
she were in England, and is therefore entitled to
all the rights of a British subject.

The following authorities and statutes were
referred to:—Delondre v. Shaw, 2 Sim. 237 ;
D’ Almaine v. Boosey, 1 Y. & C. Ex. 288 ; Bent-
ley v. Foster, 10 Sim. 829; Cocks v. Purday, 5
C. B. 860; Ollendorff v. Black, 4 De G. & Sm.
209; Buzton v. James, 5 De G. & Sm. 80;
Boosey v. Davidson, 13 Q. B. 257; Chappel v.
Purday, 14 M. & W. 803; Boosey v. Purday,
4 Ex. 145; DBoosey v. Jeffreys, 6 Ex. 580 ;
Jeffreys v. Boosey, 4 Ho, Lds. Cas. 815 ; Calvin's
case, 7 Rep. 1; Donegani v. Donegani, 3 Knapp.
63; Adam’s case, 1 Moo. P. C. 460; Boucicault
v. Delafield, 1 H. & M. 597, 12 W. R. 101;
Brook v. Brook, 6 W. R. 110, 351, 3 Sm. & G.
481; Hope v. Hope,5 W. R. 287, 8 D. M. G.
743. 8 Anne, ¢, 19; 3 & 4 Vict. . 61 (Canada);
6 & 6 Vict. c. 45 (Copyright Act); 1 & 2 Viet,
¢.59; 7 &8 Vict. ¢. 12; 15 & 16 Viet. ¢. 12
(International Copyright Act); 28 & 29 Vict.
¢. 63. Phillips’s Law of Copyright, Appendix ;
1 Blackstone’s Comm. 269 ; Thomas’s Universal
Jurisprudence, 340.

Nov. 24.—Tumner, L. J.—The sole question
we have to determine is whether an alien friend
coming into one of the British colonies (in this
case into Canada), and residing there during and
at the time of the publication in this country of
# work composed by the alien, and first published
in this country, is entitled to copyright in this
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country in the work eo published. This question
depends upon the statute 5 & 6 Vict. ¢. 45,88, 2,
8 & 29. [His Lordship read them]. Looking
to these sections, there can, I think, be no
doubt the provisions of this statute extend to
Canada, and if this be so, it is obviously very
difficult to say that an author in Canada is not
entitled to the benefits given by the statute. The
meaning of the word ‘‘author” is in no way
limited by the statute, and on the contrary the
provisions of the statute favour the wmost ex-
tended conmstructions of that word. The sixth
section more especially favours this extended
construction ; it provides for the delivery for
the use of the British Museum of a printed copy of
every book within one month after the day on
which the book shall first be published within
the bills of mortality, or within three months if
the book shall first be published in any other
part of the United Kingdom, or within twelve
months after it shall first be published in any
other part of the British dominions, thus evi-
dencing that books published in any part of the
British dominions were intended to fall within
the provisions of the statute. It was said, how-
ever, for the defendants, that the same word
¢ guthor,” which is contained in this statute was
also contained in the statute of Anne, the first
copyright statute, and that strong op nions were
expressed by the judges and by the Law Lords
in the House of Lords in the case of Jeffreys v.
Boosey, that the word ¢¢ author” in the statute
of Anne means an author resident in England
at the time of publication, and that the same
construction ought to be given to the word
¢ author” in 6 & 6 Vict. ¢. 45, now under our
consideration. But there is no provision in the
statute of Awvne that the statute shall extend to
the colonies : in the Act we are now considering
it is expressly so provided.

Several other arguments were also urged on
the part of the defendants. It was first said
that the statute now in question does not extend
to colonies like Canada having legislatures of
their own. I have not, however, any doubt
whatever on this point. The word * ¢olonies”
in the statute must extend to all colonies in the
absence of a context to control it, and I can find
no such context. A more plausible argument on
the part of the defendants was this. It was
said—and I assume it for the purposes of the
argument, and for that purpose only—that by a
Canadian statute an alien coming into Canada for
the purpose of publishing & work, and pub-
lishing there, would not be entitled to copyright
in Canada in the work so published ; and it was
insisted that an alien coming into Canada would
acquire only such rights as are given by the law
of Canada, and would not therefore be entitled
to copyright ; and some cases were cited in sup-
port of this argument. On examining these
cases, however, they will be found to decide no
more than this—that, as to aliens coming within
the British colonies, their civil rights within the
colonies depend upon the colonial laws; they
decide nothing as to the civil rights of aliens
beyond the limits of the colonies. This argument
on the part of the defendants is, in truth, founded
on the confusion between the rights of an alien
a8 8 subject of the colony and his rights as a
subject of the Crown. Every alien coming into

a British colony becomes temporarily a subject
of the Crown, bound by, subject to, and entitle

to the benefit of, the laws which affect all British
subjects. He has obligations and rights, both
within and beyond the colony into which he
comes. Asto the rights within the colony, he
may well be bound by its laws, but as to his
rights beyond the colony he cannot be affected
by those laws, for the law of a colony cannot
extend beyond its territorial limits. Nowin thi¢
case the question is not what were or are theif
rights in this country; and the law of thif
country leaves no doubt upon that question. BY
the 25th section of 6 & 6 Vict. c. 45, it is enacted
that all copyright shall be deemed to be persons}
property ; and in Calvin’s case it was decide

that an alien friend may, by the common laty
have, acquire, or get, within this realm, by gift
trade, or other lawful means, any treasure Of
goods personal whatsoever as an Englishmam
and may maintain any action for the same. That
case, I think, is in all respects applicable to the
case before us, and I agree, thercfore, in th®
opinion of the Vice-Chancellor, and thiok the
the motion to dissolve the injunction must b®
refused with costs, and that there must be 8
decree according to the prayer of the bill, with
costs to be paid by the defendants.

KNi1gHT BRUCE, L.J.--I am of the same opiniod

COURT OF EXCHEQUER.

MILLER v. BippiE.

Dromissiry nole—3 & 4 Ann, c. 9—Days of grace.

A note was made in favour of A. B. simply, and not eith®f
to order or bearer. It was payable by instalments, tB)
whole amount to become payable upon default in paY’
ment of the first instalment.

Held, (per Bramwell, Chanuell, and Pigott. BB., Pollock
C.B., dissentiente), that the note was a promissory no'
within the statute of Ann, and that days of grace mﬂ"
be allowedlupon the first instalment.

[Nov. 16, 15, 1865.]

This was an action upon a note, and W%
tried in the Mayor's Court before the Recordé

of London. The note was in the followis
form ;—
¢ £260 London, 22nd January, 1865

‘“We jointly and severally promise to psy .
Heary Miller, Esq., the sum of £260 by 0
following instalments, namely, the sum of £18
on the 22nd day of May, 1865, and the sum:
£130 on the 22ud day of August, 1865.
default of payment of the first instalment ¥
whole amount payable uader this note to beco®
due and payable.

¢C. MADDER. |
V. Bropue y

The writ in this action was issued on the 2811'
of May, for the whole amount of the note. T
Recorder directed a verdict for the defendﬂ"',
on the ground that they were entitled to tb*
days of grace from the 22ad of May, but &
served leave to move to enter a verdict for
plaintiff, if the court should be of opinion g
days of grace ought not to be allowed. ”"p

Philbrick in this term obtsined a rule
accordingly. w

Warton now shewed cause.—The defend o
are entitled to days of graco on each instal®®
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It makes no difference that the note is not pay-
8ble to order or bearer : Smith v. Kendal, 6 T.R.
3 nor that it is payable by instalments;
dge v. Sherborne, 11 M. & W. 874 ; nor that
¢ whole becomes due on default: Carlow v.
tnealy, 12 M. & W. 189, Even if this be not
0, and the whole amount became payable by
ofanlt on the 22nd of May, the defendants are
en entitled to days of grace upon the whole.
® cited also Rawlinson v. Stone, 3 Wills. 4 ;
tnlley v, Northouse, M. & M. 66; Milne v.
aham, 1 B. & C. 192; Hill v. Lewis, 1 Salk.

2; Brown v. Harradan, 4 T. R. 148, Byles
0 Bills, 191n.

Thjkffme, Q. C., ( Philbrick with him), in reply.—

18 i3 not & promissory note within the statute.

Promissory note must be for the payment of &

T certain ; and this is not so. but a promise

Pay one of two different sums according to

Weumstances : Carlos v. Fancourt, 5 T. R. 482.
Cur. adv. vult.

. Nov. 18__Porroc, C.B., now delivered the
“h“dgment of the court.¥—This case was tried
%fore the Recorder of London, when a verdict
%3 found for the defendants. The question
88 on g promissory note, not made payable
'h‘benrer or to order, but simply to Miller;
Ich noto was to be paid by instalments, with
pe Condition that if any instalment was not
‘;i" uUpon the day when it was due, the whole
ould immediately become payable. The court
th Bted a rule to shew cause in ignorance that
®%¢ is n case of Carlow v. Kinealy, (ubi supra),
m.‘c » in their opinion, decides the express
0t,  That decided that a promissory note
tho ble by instalments, subject to a condition
%t on default being made in payment of the
Instalment, the whole amouat should be-

S iImmediately payable, is within the statute

v. 0n, and negotiable. A prior case (Oridge
Pmsfm‘borne, ubi supra) had decided that &
is :’_‘Hpry note, made payable by instalments,
ﬁt{thm the statute, and thet the maker is
neg o4 to days of grace, where the note i8
o tiable. Upon the authority of these cases
™ on“.)ori!y of the court are of opinion that this
Yie. Phould be discharged. As I dissent from
fnrw’ Ithink itmy duty to express my dirsent
% ® purpose of giving the parties a right to
p:".“L The statute of Apn, in my opinion,
ths 163 to pegotiable instruments only,and I think
heg, 18 & preat difference between holding that a
of otisble instrument falls within the provisions
‘pbliu stitute, and holding that the same rule
ove, 8 10 an instrument not negotiable. More-
ineq),, O0Serve that the court, in Carlow v.
hag ¥ considered that the point before them
Ay oo o0 decided by Oridge v. Sherborne; butl
on I°Pl'mon that that was notso. If it had
g think those cases would have been bind-
dee’idi Ut in my opinion we are not justified in
Yery & On the authority of those cases. I am
Liyg 2Uch inclined to believe that the opinion of
eor‘.e“enyOn (Smith v. Kendal, ubi supra) is the
thyy 1, OD€, and that this is a mere contract, a..nd
"'“lnee statute applies only to negotiable in-
'“st"m . Then we have been referred to the
of merchants, but the custom of mer-

to

8P
Uock, ¢.p, Bramwell, Channel, and Pigott, BB.

chants has nothing to do with a mere contract;
if it bad, every case would have to be decided
according to it. But I doubt whether there is
any custom of merchanis relating to a bill
drawn in such a way that in default in payment
of one instalment the whole becomes due. The
statute of Ann was passed to apply the custom
of merchants to promissory notes ; but in such
8 case there is no custom to apply. For these
reasons I dissent from the opinion of the court.
That dissent will not operate, but I do my duty
in expressing that dissent, and having done so I
pronounce the judgment of the court that this
rule be discharged.

Rule discharged.

UNITED STATES REPORTS.

DISTRICT COURT OF THE U. 8. FOR THE
NORTHERN DISTRICT OF NEW YORK.

In Admiralty.

Councer v. THE 8TEAM-TUG *‘ A. L. GeIPFFIN,” &0,

A libel for the loss of a vessel on the Canadian shore of
Niagara river, havieg been referred to a muster, he Te-
ported that at the time of the loss the vessel was worta a
certain sum of “ dollars in gold, or Canadian curreocy,”
and that gold or Canadian currency wgs at such time, at
& premium of forty-nine per cent. over United States legal
tender notes, KHeld, that the valne being reported at a
certain sum in foreign currency, the damages were to be
estimated at the value of that sum in United States notes
aod the use of the word * gold ” in connection with Cana-
dian currency did not require any different rule than would
have been applied had the value been stated in the foreign

curreacy alone.

This action was brought to recover the dam-
ages sustained by the libellant in the loss of the
soow ‘¢ Andrew Murray,” on the Niagara river
at the mouth of Chippawa Creek, in Canada
West, on the 14th day of December, 1863.

After the hearing, upon pleadings and proofs,
an interlocutory decree was made, referring it to
8 commissioner ¢ to take the necessary proofs,
and report the amount of damage which the
libellant had sustained by reasor of the loss of
his scow,”’ &c. In pursuance of such decree of
reference, the Commissioner reported ¢‘that on
the 14th day of December, 1863—on which day
the said scow * Andrew Murray ’ was lost—shs,
the said scow ‘Andrew Murray,’ was worth,
including equipments, at Chippawa, the aam of
nine hundred and fifty dollars in gold, or Cana-
dian currency, and that the interest on nine
hundred and fifty dollars from the 14th day of
December, 1863, to and including the date of
this report, is the sum of forty-three dollars and
forty-three cents,” and also, ‘“that on the 14th
day of December, 1863, gold, or Canadian cur-
rency, Was at & premium in the city of Buffalo
of forty-nine per cent. over United States legal
tender notes.” The Commissioner’s report was
dated on the 24th of July last.

Upon the coming in of thir report, it was
ineisted by the couusel for the libellaut that, in
estimating the damages of the libellaut, the
forty-nine per cent. reported by the Commis-
sioner as the difference between Canadian cur-
rency and United States legal tender notes
should be added to the value of the property
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lost, and the interest on that value as reported
by the Commissioner; while the counsel for the
respondent insisted that, by the Act of Congress,
the dollar of the U. 8. legal tender note was in
law the exact equivalent of the gold dollar, and
that therefore the premium reported and claimed
oould not be allowed.

@. B. Hibbard for libellant.
A. P. Nichols for respondent.
The opidion of the court was delivered by

Hary, D. J.—The Commissioner has reported
the value of the property lost, aud not the
amount of the libellant’s damages; and the
value thus reported he states to be the value in
Canadian currenoy or gold, at the time and place
of the loss—that is, at the mouth of Chippawa
creek, in Canada, in December, 1863. The
report also shows, or rather assumes, that
Canadian currency and gold were of equal
value; and states that both of them then bore a
premium of 49 per cent. in this city. The re-
port shows in substance that the value of the
scow, at the time and place of the loss, was
$950, in the currency of Canada, and that the
dollar of Canadian currency was then worth
$1.49 in the currency which then was and now
is the unmiversal if not the legal standard of
value in the United States.

Whether this currency is or is not the present
legal standard of value it is not necessary now
to inquire, for the counsel for the libellant and
the counsel for the respondent alike assumed, as
the basis of their respective arguments, that the
decree in this case might be legally paid. in the
United States legal-tender notes, and that the
libellant could not require its payment in the
gold and silver coins which formerly conatituted
the only legal tender money of the United States.
Consensus facit legem.

Assuming, then, that the deoree in this case
may be discharged by the actual offer, in proper
form, of United States legal-tender notes in pay-
ment, the question is how, upon the Commis-
sioner’s report, the damages of the libellant are
to be computed? In thus stating the question
I intend to avoid the discussion, in detail, of the
several exceptions taken to the Commissioner’s
report, for such exceptions relate, in form at
least, to that portion of the report which states
the value of the libellant’s scow at the time and
place of loes, and not to the fact that the Com-
missioner has not reported in direct terms the
amount of the libellant’s damages.

The report does not state the actual damages
of the libellant, but simply furnishes the duta
upon Which those damages can be computed
according to the rule of damages or computation
which may be adopted by the Court.

It assumes that the proper measure of damages
for the loss referred to, is the actual value of the
property lost at the time and place of the loss,
with legal interest, and then states that value in
Canadian currency, and computes interest there-
on. The use of the word *‘gold”’ in connection
with * Canadian currency” although the Ameri-
can gold dollar may in fact have been in the
contemplation of the Commiesioner, does not
require that any effect shou'd be given to tLe
report, which would pot have been required if

the value had been stated in ‘¢ Canadian cur-
rency ” ouly.

Canadian currency is a foreign currency ; and
though the Canadians use the term dollar as the
designation of the unit of their currency, as we
do in reference to our own currency, it does nob
legally or necessarily follow that their dollar is
the equivalent of ours. In fact the report shows
that one hundred dollars of their currency was,
at the time of the loss, of the value of one hun-
dred and forty-nine dollars of ours; and there-
fore to indemnify the libellant for his loss by &
payment in our currency, it is necessary to give
him one hundred and forty-nine dollars of such
currency for every one hundred dollars of the
value of his property estimated in the currency
of Canada.

Much of the appearance of difficulty, which
at the hearing cast doubt upon this question, i8
undoubtedly due to the fact that the currency o
Canada, like that of the United States, is a deci-
mal currency, with the dollar as a unit; and
that the coined dollar of the two governments i#
supposed to be of equal value.

Whether it is so or not is not a question of
law, but of fact, and the question under con*
sideration must be decided upon the principles
which would have governed it, if the loss ha!
occurred in Bordeaux or Odessa, and the valu®
of the property lost, at the time and place 0
loss, had been reported in francs or rubles-
That the loss occurred within a mile of the 1in®
dividing the United States and Canada, and that
values are expressed in dollurs and cents ther®
as well as here, can make no difference in th®
prineiples of law applicable to the case ; and 1
we look at the equities of the case, it must b¢
apparent that the legal rule is the equitable one;
If the loss had occurred at Schlosser, instead 0
at Chippawa, on the opposite shore, the damage?
to be recovered would have been determined by
the value of the scow and her equipments &
Schlosser, in the currency of the United Statesi
amd certainly there can be no equity in adoptis8
a different rule, and taking from the libellsdé
nearly one-third the sum necessary to be ps!
for his actual indemnity, simply because
loss occurred near the opposite side of the rive®

If the loss had occurred in Russia, and th?
proof had shown the value of the property ’3
rubles, at the time and place of the loss, it woul
hardly bave been claimed, against the genef‘d
current of authority, that the libellant woul
not be entitled to a decree for the actual val3?
here, in the existing American currency, of t
number of rubles which his vessel was worth I
Russia, and the amount of damages in this ¢8%
must be computed upon the same principlé?;
Story’s Conflict of Laws, § 307, 314; Story ou
Promissory Notes, 3 890, note }; Parsons 0
Bills and Notes, 648, 1. A

A decree in accordance with this opinion ¥
be entered. |

Affirmed by Mr. Justice Nelson, on app¢®’
August, 18656. -

See the case of The Ship Rochambeau, 26 B‘:ﬁ
ton Law Reporter, p. 664, in which Judge W8,
of the District Court of Maine, held that 8 ?’:ﬁ
man, who had shipped on board of an Ameﬂ‘;s'
sbip at 8t. John’s, New Brunswick, for & voY o8
to London and back, and afterwards serving
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board under such contract, might recover, in the

Dited States, double his stipulated wages, gold
then being at a premium of 100 per cent.—
American Law Register.

=

P S

GENERAL CORRESPONDENCE.

& Fa. lands from County Court on tran-
dcript from Division Court — Return of
nulle bona.

To tur Eprrors or tng U. C. Law JoURNAL.

Gexriesmes,—The 252nd section of the
Ommon Law Procedure Act contains these
Words: « Nor shall any execution issue
3gainst lands and tenements until the return
of an execution against goods and chattels.”

Under this provision if an execution is
Teturned nulla bona in a Division Court, a
Tanscript filed in the County Court, and a
WTit of fieri facias against lands immediately
“3ueq thereon, without first issuing any fi.
% goods out of such County Court, would
the 5, Ja. lands thus issued be valid ?

4n answer in your next issue with refer-
Sace to any case in point would be of interest

Wany readers.
Yours truly,
A BARRISTER.
Killgston, January 2, 1866.
{We cannot think that an execution against
800ds need in such case be issued from the
o‘frt above before the issue of an execution
Bingt lands, The objection of the provision
del:() ensure the goods and chattels of the
t:°1‘ being exhausted before recourse is had
exo ¥ 1ands, and this end is attained by the
*Cution from the Division Court. We are
- 8t present aware of any case directly in
UO ", but it was held in Farr v. Robins, 12
- C. P. 35, that a transcript from a Divi-
Vst ourt to a County Court should contain
i tement that the Ji. fa. goods had been
g and returned “in order to avoid any
1¢t with or departure from section 252 of
%2 of Con. Stat. U. C."—Eps. L. J.]

Si()n

4 .
gged inefficiency and defects of Division
ag ;trt 8yatem— Abrogation of —Suggestions
temo collection of small debts— Credit sys-

T
© TuE Eprrors or THE LawW JOURNAL.

Liudsay, Jan. 80, 1866.

to :NTLEMEN,—R appears that we are likely
Vesome legislation during theapproaching

session of Parliament, as to our Division
Courts; and the tendency or inclination of
those who have so far moved in the matter in
the way of introducing bills, seems to be
towards enlargement and extension of the
Jjurisdiction of the present Division Court.

In reference to the above I have some sug-
gestions which I should like to have brought
before our law-makers, and take the liberty of
asking you to give them a place in the col-
umns of your Journal.

I quite agree with those-who are agitating
for a change of the law in respect to these
courts, ‘‘that some alteration is required,”
but I strongly disapprove of the extending of
their jurisdiction. One strong objection to
these courts, as at present constituted, is, to
my mind, that their jurisdiction is ¢oo extended
already. If we are to have them continue,
then it would be much better to have their
jurisdiction reduced or that some proper mode
of allowing appeals from decisions given or
pronounced should be introduced.

My theory involves no less than their en-
tire abolishment.

Let the Division Courts be entirely abol-
ished. Give the County Courts jurisdiction
in all matters above $40. There is now a
remedy by which servants can in a summary
manner recover before a magistrate their wages
not exceeding $40. Give to magistrates a
similar jurisdiction, to try and dispose of in a
summary manner all matters of tort which
can, under the present law be tried and dis-
posed of in the Division Court, subject to the
same appeal as at present exists, in reference
to their adjudication in matters of wages.
This would provide us with g remedy for
every class ot debts and wrongs, except debts
below $40 not being for wages; and as to
them it appears to me that it would he a
great advantage to the country that, so far
as possible, the present system of small credits
should be put an end to, and the cash system
introduced. I think that even though a
change in the law, somewhat as above, might
not work out absolutely so great a reforma-
tion, yet it would most undoubtedly have a
strong tendency in that direction. It may be
said that it would be unjust to deprive the
hones® man of the means of getting goods
which his necessities may require by any
change such as that suggested. Ithinkno such
effect would of nccessity be produced. He now
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gets goods on the strength of his credit to the
extent of his small wants, which credit is
often but fictitious and imaginary, then he
would get them (if his circumstances were
such that he could not possibly at the moment
pay cash, but being known to be an honest
man) on the pledge of his character alone, and
this latter would be a much greater security
than what the creditor now has. Of what
value to the creditor, is the Division Court,
who has a number of small debts due him ?
he sues, obtains judgment, incurs costs, which
the fruits of those small debts which he suc-
ceeds in collecting are often times inadequate
to cover! and then follow judgment sum-
monses and so forth, creating further costs
and dragging from his work the unfortunate
debtor, most likely a man labouring from
day to day at afew shillings per day, whereby
he and his family are deprived of what to
them is of great consequence—a whole day’s
labour! and no benefit whatever in most
cases results to the judgment creditor.

Under our present Exemption Act, which
has the effect (and I think may properly) of
relieving all the property which this class of
debtors possess from execution, what is the
use of continuing Division Courts, if their con-
tinuance is only to enable judgments to be
recovered for amounts under $+0.

The procedure of the County Court as to
cases which would thus be brought within it
might be simplified and rendered less expen-
sive, by allowing cases to be tried by the
judge alone or by a jury, as is at present the
case. A writ to bo issued specially endorsed
and if no appearance, judgment ; if an appear-
ance, then there need be no pleadings, the
endorsement on the writ and the zppearance
being quite sufficient. These are mere mat-
ters of detail which at present do not require
to be dwelt upon more at length. But before
closing I should like to draw your attention
to one other benefit, which would arise from
an alteration such as the above, namely to our
County Judges, who at present have far more
labour thrown upon their hands than they
should have. Their Division Court circuits
would be ended, and further, they would
thereby be relieved of whatis by far the most
harrassing and wearing portion of their
labours, and there would be much less likeli-
hood of their being made to bear the brunt of
the dissatisfaction and odium of suitors

which they so frequently find the only reward
or acknowledgement of all the labour they
spend in determining small causes under ouf

present system.
Yours truly,

Dixke.

Insolvent Act of 1864— Where meetings to bé
held.

To tae EpiTors ofF THE Law Joum~aL,

GeNTLEMEN,—In the last number of youf
valuable journal, you reported a judgment
given in an insolvency case by his honof
Judge Jones, of the County of Brant, in whict
he decided that all meetings subsequent t0
the first meeting of creditors must be held i8
the county town. Whether the learned Judg?
intended that his decision should be under
stood to apply to all cases, even of voluntary
assignment, does not clearly appear; but 1
apprehend his remarks must have been mﬁde
with reference to cases of compulsory liqui
dation only.

The whole scope of the Insolvent Act ind"
cates, clearly, the intention of the Legislatus®
to give to creditors and insolvents cvery
cility in winding up the estates of the latteri
and that such would not be the case if i
every instance all parties must meet in tbe
county town, is immediately apparent. Sinc®
the first meeting of creditors is permitted bf
section two of the said Act, to be called at t°
usual place of business of the insolvent, or *
his option, at any other place which may
more convenient for them; why may not A
convenience of the credltors be consulted ¥
all subscquent proceedings. Tt is presuﬁ‘°(1
that in the choice of an assignee by the cr
tor, due regard will be had as to the pl
intended for subsequent meetings.

Again, section eleven, the section Whir’b
relates to procedure generally, requires ©
notices to be published in a newspaper P
lished at or near the place where the proc"ed'
ings are being carried on. Can it be that®
Legislature intended meetings to be held 4
the county town only, and still thought
necessary to add—if such newspaper be p° "
lished within ten miles of such place 9——“"t
ten miles of a county town! It will be
served that the term employed is not cou v
or office, or town, but place. Was such
ral language used for the purpose of incld™y
the place where the first mecting migh
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held, as well as subsequent meetings in the
County town ?

Whatever may be the proper construction,
the question is one that occurs daily; and it
8 to be hoped that its importanee will excite
diseussion among the profession, and at length
elicit the true reading of the statute.

Yours truly,
Lex.
Millbrools, Jan. 30th, 1865.

[The above letters were received too late to
Permit of any thing but their mere insertion

In thig number.—Eps. L. J.]
—
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COMMON LAW.

Q B. U. C.
CorrorarioN oF LoNareurn v. CusaMaN.
New trial—DPractice.
¢ Where n plaintiff is disappointed in procuring
*Stimony he should withdraw bis record or take
Bonguit, and a defendant in the like case should
PPly for a postponement. If instead of doing
1@ chooses to go to trial upon weak or insuf-
Cient evidence, he will not be relieved from an
verse verdict. In applying for a new trial for
N ® discovery of new evidence, the nature of
Ch evidence must be stated. (24U.C.Q.B.602.)

QB

MiLrLer v. MoGiLr. U. C.

Voluntary conveyance—27 Eliz. ch. 4—
Registration.

1 0, requiring money, mortgnged land to B. in
Whiol for £50, to enable B. to obtain it for him,
B lch mortgage was registered in the same year.
Agg; 3Ving done nothing, 0., in 1856, got him to
ne B0 the mortgage to S., who paid B. £25, but
Inglected to register the assignment until 1864.
to the menntime 0. conveyed, for value, to M.,
‘ew om B., for & nominal counsideration, con-
to 20 his interest. Ield, 1. That the mortgage
Ry, 2 eing voluntary, was void under the 27
to y; C0- 4, as against the conveyance for value
tore, " 8ud that the fact of its being first regis-
2. mi could not affect its validity in this respect.
lopt 2t the assignment by B. to 8. was fraudu-
M. 22d void under the Registry Law as against
ﬂl‘a.t Subsequent purchaser for value who had

Tegistered. (24 U. C. Q. B. 697.)

.

C.
IP' NicmoLrs v. Lunpy. U. C.
nt
“Tpleader—og Vie., ch. 19—Duty of County
The Court Judge under.
}lnde:g‘ldge of & County Court has no power
lagy to 1. 18, cap. 19, to refer an interpleader
cou"? ® tried before the judge of the County
to }'imarl‘)m which the execution issued, reserving
tony , 'S the question of costs and all other ques-
® must either dispose of the whole pro-

ceedings himself or order them to be disposed of
before the judge of the court from which the
process issued; and where such a reference had
been directed, on appeal from the decision of the
Jjudge who acted thereunder and tried the issue,
Lleld, that such procedings were coram non judice.
(16 U. C. C. P. 160.)

U. 8. EsrELMAN v. LEwIs.

Resulting Trust— Agent.

1. A resulting trust cannot be set up to affect
the title of a purchaser for a valid consideration
without notice of the trust. 2. A person whose
money is invested in the purchase of land by an
agent, is not obliged to take the land and to con-
sider the purchaser as his trustee, but may elect
to treat him as his debtor, and claim the money
instead of the property. 8. Downey v. Garard,
12 H. 52, affirmed. (Pitt. Leg. Journal, Deo.
20, 1865.)

C. P.

Nov. 18, 1865.
GALLI V. MONGRUEL.
Practice—Act—Service on defendant out of
Jurisdiction.

A defendant, not being a British subject, and
residing out of the jurisdiction, was served
abroad with a writ giving him fourteen days for
appearance, and also with a notice of the writ.
The memorandum on the notice stated that if
the debt and costs were paid in seven days from
the service thereof, further proceedings would
be stayed. The defendant had, by letter admit-
ted the debt and service of the notice, but as the
notice did not give the defendant the fourteen
days limited for his appearance in which to pay
the debt and costs, the Court refused to give the
plaintiff leave to proceed. (10 W. R. 106.)

CHANCERY.
M. R. June 26,

GreETHAM V. CoLTON.

Will-- Construction— Charge of debts— Insufficiency
of personalty—Power of sale—Instructions Jor
will.

A charge of debts upon land devised to & trus-
tee gives him & power of sale, although it is
expressly made *ju case the personal estate
should be insufficient;” and the trustee is not
bound to show that the personal estate is in-
suficient. [See act of last session * to amend
the law of property and trust in Upper Canads.”

A will consisting of memoranda intended as
instructions for a more formal will, will be con-
strued liberally, and the Court will congider how
the conveyancer would have carried out his
instruetions. (13 W. R. 1009.)

\% 8. Nuv. 8, 1865.

DuLy v. WaLDER.
Conveyance by heir-at-law,
- An heir-at-law is bound to join in the convey-
ance of real estate which his ancestor has con-
tracted to gell, although he has no legal estate

and Bo interest in the purchase money. (41
W. R. 45.)
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V. C. K. Nov. 9, 1866.

Hircmin v. Huones.
'Practice—Pro confesso— Computation of time—
Long vacation.

In giving notice of motion to take a bill pro
confesso, the long vacation will count in the
computation of the three weeks. (14 W. R. 93.)

V. C. K. Nov. 24, 1865.

Re Lawrence’s TrusT.

Practice— Trrustee—Service.

Where a trustee pays money into court, and,
in his affidavit, appoints a place for service on
bhim of any legal proceedings, and he is not
there to receive service, the Court will not deem
such service good unless he cannot be found
elsewhere on search made. (14 W. R. 93.)

V.C. 8. Nov. 21, 1865,

DaBBs v. NUGENT.
Account—Jusisdiction.

The Court will endeavour to assume jurisdic-
tion in matters of account where its doing so will
promote substantial justice between the parties.
Where three actions at law have been brought
by the plaintiff against the defendant in matters
relating to the employment of the plaintiff by
the defendant, and these actions are consolidated
by an order obtained by the defendant, the Court,
if it assumes jurisdiction over any of the actions,
will agsume jurisdictiou over all. (14 W, R. 94.)

V.C. W. Nov. 21, 1865.

In re VarLEY’Ss TRUST.

Evidence— Petition— A fidavits sworn before
presentation,

Affidavits in support of a petition for payment
of money out of Court, sworn before the petition
is presented. but after the payment into Court,
will be admitted as evidence. (10 W. R. 98.)

SPRING ASSIZES, 18686,

Eastery Crrcurr,
The Hon Mr, Justice John Wilson.
Kingston.......... Tuesday....... 20 March,

Brockville. ........ “.ieeee. 8 April
Perth............. S {1 B
Ottawa ........... R U A
Cornwall.... ..... Thursday ..... 26
L'Original......... “ sese. 8 May.
Mmrasp Ciecurr,
The Hon, Mr. Justice Hagarty.
Belleville ......... Monday....... 19 March,

Napanee .......... Tuesday....... 27 «

Whitby ....o00veee  “ .oaii.. 8 April
Cobourg .......... Monday....... 9 '«
Peterborough ..... ‘e 16
Lindsay.......... . Friday ....... 20 «

Picton............ Tuesday ...... 8 May.

Howue Circurr.
T he Hon. Justice Adam Wilson.

Milton............ Tuesday.,..... 20 March.
Hamilton ......... Monday....... 26
Welland .......... “ ....... 9 April
Niagara .......... Friday ....... 13 ¢
Barrie............ Tuesday ...... 24 ¢
Owen Sound....... “ eevess 8 May

Oxrorp Cizcurt,
T'he Hon. the Chief Justice of the Common Pleas.

Guelph ......... .. Tuesday ...... 20 March
Stratford.......... “ veeses 21 ¢
Berlin ....... .... “ ...... 8April
Woodstock ........ “ v eas 10 ¢
Brantford . ........ “ veeees 1T
vevers 1 May.

Cayuga ........... Mond::iy
Simcoe ........... Thursday ..... 10 ¢

WesteErN CrroOUIT,
The Hon Mr. Justice Morrison.

Goderich.......... Tuesday....... 20 March
Sarnia ...eieeennes e 2T
London «.uvevvaeer “ ouve... 8 April

Chatham .......... “ e 1T
Sandwich ......... Monday ...... 23 “
St. Thomas. ....... Tuesday

Ciry or ToroxTO,
The Hon. the Chicf Justice of Upper Canada.
Monday, 19th March.

York axNDp PerL.
Monday, 9th April,

sesaas

—

APPOINTMENTS TO OFFICE:

COUNTY CROWN ATTORNEY.

MICHAEL HAYES. of Orgoode Hall, Erquire, Barﬂ’”&
at-Law. to be County Crown Attorney for the County
Perth, in the room of Egerton Ryerson, Esquire, d
(Gazetted Jan. 6, 1866.)

POLICE MAGISTRATE.

JOHN CREIGHTON, Esquire, to be Pollce Maghtrn:;g
the City of Kingston, in the room of Thomas W. Robi
resigned. (Gazetted, Jan. 27, 1866.)

NOTARIES PUBLIC.

d
HAMILTON DOUGLAS STEWART, of the Tnﬂ‘lu P
Barrie, Esquire, Attorney-at-Law, to be a Notary Publl
Upper Canada. (Garetted Jan. 13, 1866.)

\
WILLIAM H. MOOLIVE, of St. Catharines, E#l“‘;'
Barrister-at-Law, to be a Notary Public in Upper
(Gazetted Jan, 13th, 1866.)

o
WILLIAM MAURICE COCHRANE, of Port Penan’f‘)
Attorney-at-Law. to be a Notary Public in Upper
(Gazetted Jan. 13, 1866.)

I
ALEXANDER ROBERTSON, of Belleville, Esquire-lg’,ﬂ
a Notary Public in Upper Cannda. (Gazetted Jan, 27

CORONERS.

[
ERASTUS JACKSOYN, of Newmarket, Esqnire, 10 a"l’“‘
Associate Coroner f.r the United Countles of York sd
(Gasetted Jan. 13, 1856.)

————n—-—-_____~_-.-__.—'m_._;"/

TO CORRESPONDEN Ti.’/

@ A BARRISTER” ~— “ DIKE” — ¢ LEX” — under ** 8¢
Correspondence ”

« A1TIRNEY,” t0o late for this number.



