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Technical and Bibliographic Notes/Notes techniques et bibliographiques

The Institute has attempted to obtain the best
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copy which may be bibliographically unique,

which may alter any of the images in the

reproduction, or which may significantly change

the usual method of filming, are checked below.

L'Institut a microfilme le meilleur exemplaire
qui! lui a ete possible de se procurer. Les details

de cet exemplaire qui sont peut-etre uniques du
point de vue bibliographique, qui peuvent modifier

une image reproduite. ou qui peuvent exiger une
modification dans la m^thode normale de filmage

sont indiqu^s ci-dessous.
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The copy filmed here has been reproduced thanks
to the generosity of:

Seminary of Quebec
Library

The images appearing here are the best quality

possible considering the condition and legibility

of the original copy and in keeping with the

filming contract specifications.

L'exemplaire filmd fut reproduit grdce d la

g^nirosit^ de:

S^minaire de Quebec
Bibliothdque

Les images suivantes ont 6x6 reproduites avec le

plus grand scin, compte tenu de la ccndition at

de la nettetd de l'exemplaire filmd, et en
conformity avec les conditions du contrat de
filmage.

Original copies in printed paper covers are filmed

beginning with the front cover and ending on
the last page with a printed or illustrated impres-

sion, or the back cover when appropriate. All

other original copies are filmed beginning on the

first page with a printed or illustrated impres-

sion, and ending on the last page with a printed

or illustrated impression.

The last recorded frame on each microfiche

shall contain the symbol —^(meaning "CON-
TINUED"), or the symbol V (meaning "END"),
whichever applies.

Les exemplairec originaux dont la couverture en
papier est imprimde sont film^s en commenqant
par le premier plat et en terminant soit par la

dernidre page qui comporte une empreinte
d'impression ou d'illustration, soit par le second
plat, seion le cas. Tous les autres exemplaires
originaux sont filmds en commen^ant par la

premidre page qui comporte une empreinte
d'impression ou d'illustration et en terminant par

la dernidre page qui comporte une telle

empreinte.

Un des symboies suivants apparaitra sur la

dernidre image de cheque microfiche, selon le

cas: le symbole <—»>signifie "A SUIVRE ', le

symlbole V signifie "FIN".

Maps, plates, charts, etc., may be filmed at

different reduction ratios. Those too large to be
entirely included in one exposure are filmed

beginning in the upper left hand corner, left to

right and top to bottom, as many frames as

required. The following diagrams illustrate the
method:

Les cartes, planches, tableaux, etc., peuvent §tre

filmds d des taux de reduction diffdrents.

Lorsque le document est trop grand pour etre

reproduit en un seul ciichd, il est filmd ^ partir

de Tangle supdrieur gauche, de gauche h droite,

et de haut en bas, en prenant le nombre
d'images ndcessaira. Les diagrammes suivants

illustreni la mdthode.
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\ €ami of furns §cw|,

ALBA WYMAN.
Plaint^ in the Court bdovi,

"PELLANT.
vt.

ANDER EDSON,
Defendfint in /Ae Court below,

KE8PONDENT.

ii. W^

TluB was nn aeon m the Circuit Court, Slawlead. The dm««de was for damageg, £50, for unlawfullytiikmg awuy a,,>.annty of manu«, and certa.n fixtures from a certain parcel of land b«ing ^orth llf ofsouth half of loi 4 ,n second mnge Barnston, of which appellant w.u, proprietor. Appdlan" boult th«land ,n que«,on of respondent 95th October, 1856. Notarial copy of deed filed. Respondent, by^verWunderstanding, r«inttinod „, occupat.on fll ensuing spring, when he left. On leaving, respondent removed
all the manure accumulated on the farm prior to the deed, m well r the manure mad. i"y his ow^ sS.hiruig the winter suhseuuent to the de«d. The judgment of the Honorable Edward Short in the Cir^itCourt at Stan,tead, on 4.h May, 1859, -ejected appellant's demande «o far as the same related to Se ma^u^--old as well as new-and simply gave judgment for the vameof a sink attached to the farm house removed
jjy respondent. The judgment is m the following terms :

removen

" The Court having, &/•., doth adjudite and condemn .said Hnfr ixlunt tn pay to sai-^ .i\^:...:tr - , •..•

ana wjipencu currency foj h,« damages: .ceasio„e<? by th,. taking away and removal by'i'lefendauVof'aS
belonging to said plamlirr, attached ,0 the farm house and premises mentioned and described .lainti

"'«
declaration m this cause filed, with interest and courts of suit. A. to the rest of Plaintiff's demande L-eCourt doth hereby dismiss the same considermg.that the old manure, namely, that made on tl

" promiisprior to the purehase thor.of by said plaintiff, was taken away by defendant w4h the permission and^^na^t

This appeal involves at^verii! questions.

the'reahyV''*
""*""'" "''"" "'" *^'"'" "' '''"'"*°''' "'""' ''°"^''^'^'' ^^ respondent to appellant, pass with

?. If the aboj^ qunstio,, te answered in the affirmative, could any contract to release this manure beinsof value above 100 livi. k. !,<; j.rovcd by parol evidence alone i"

manure, nemg

3 If the vendor « muins upon the farm sold during the ensuing winter, after execution of deed withoutrent, to feed o.,t to „s ,,wn s.ock the hay grown upon the place, does no. the manure become, and is Zpresumed m hiw lo bo the pro|)erfy of the proprietor of the farm >
°'

If ihe fir.st two of the foregoing questions deserves to be answered in the affirmative then the i..H™,« ,

erroneous in so far as relates to the old manure. If the last quesUon be affirmed the iudirmedTi !?
as to the new manure

-,
and if tte three questions be all answered in the Tffrma.lve^L" P Iri^fnT!Court below was entitled lo a judgm.mt accoiding to his demande.

"nauve, tn. fl^nutt ,„ the

The respondent's plea to the action was simply the general issue. The appella.it main'ains that bv lawthe ol.i mnnure periained to thr realty, and was acquired by the deed of conveyance of the land.
Moiim, Kep mot " Fumior. - " Lcs fumiers. considerds par rapp6rt au proprietaire. sout reputes i,n„,oubles etftiirt partie du fonds, avant mfime qu'ils y soient tw.isportfes dans les t. rres, et i vhmfon^ZilTA

qu'iis sont portes, quoi qu'ils ne soient pas encore repandus."
'

res, ti a pu,^ torte raison des

" Le^ fumiers iippartienncnt i celui qui est heritier ou legataire du fonds dans leqiiel ils se trouvent Tl,aoni aussi compris dans la vente dufotds:' Idem Guiols Repertoire. Mot " Fumiers."
'™'"'«'>'- "'

i'h.' old manure having beea acquired by tbo deed, nothing short of a (."Ttraot eouallv fnim»l 1

1

ahenate it from appellant to respondent. Respondent has adduced evidence to render it probable tha aD^nellam told him he might take the old manure. On e.xamining the evidence as a whole on this point the ci^^frtwill perceive that appellant always claimed the old manure as well as the now, hut soir >how L h« im^,
sion that as it was not mentioned in his deed he could not retain it by law, and so probably oxDre^hb,!"
sell, without any intention of nmne awav the manure. The n.iHBn^<. !„.„,„ A .»/-*Hressea mm-self, without any intention of gimnf( away the manure. The evidenceJiowevw7arprow4rc^Zct''rn^

1
parol evidence of a contract above '.OO livros without com!

pellant maintains should have been rejected as _ .„.„.„,, „,„^^ ,.^ „
ineHcmeHtdepreuvepur ecru, >i.^mroie proof of matters pertaining to conveyance of real ptorertv rlnurutg written evidence, and as irrelevant to the issue, there being no special plea in avoidance
The appellant inaintams that the new manure made by respondent on the farm in the winter subaeauent ,othe deed, belonged to the farm par dcatmaHon, ami were not this the law, timtthe manner in which resnon

dent occupKd " to feed out the hay on tlie place," as some of the witnesses speak of it, and wiihouVh!!!!!!!
=.u»jeci to any charpMor rtim, shows t..at it was understood between appellant and respondent tbat thf maiuiremade should Iw left for the benefit of tlie farm.

manure

Traplong, L'Kclwnge et Louage, No 666. " Ainm, los pailles et les fumiers, etant destines i I'encraisdes
tcrros, font partie de i'herilage. " Selon I'usape dit coqullle, - les pailles et fourrages sont destines nour
fntro valoir le domaine." lis ne pouvent 6tre divertis de la forme, nana nao is .>.->..°.. -^ -w^JT •

"

graves reproches pour avoir enieve a cos cHosos lenr dosUnation." Idem No. "780. Idem No? 7^
"' " """
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Quand meim; le fermisr sortant n'aumit par rccu les paillas el engrais, il doit cepeiulent lea In

rlie sauf au proprietliire & lui eii payer le prix. Ici I'interet de I'agriculture romporte sur Ic dro
iete," &c., &c. Idem No. 1232. Pothier, Contraitde Louage, No. 190.

" 11 (lofermier) lui est expresscmont dcfendu de divorter aucun fumier et aucunes pailles de le metairie,
js les fiimicra ot toutos les pailles etant destines i IVngraig des terres." Merlin Qucs. de Droit Mottous

" P'umiers.

Question 2iid. Here is quoted :iii arret du Parlement de Faru, in which it was determined en dernier
resam-t that the outgoing tenant was bound not only to leave the manure but was also bound to leave for the
bonofit of the farm, the pailles, straw, chnff, and the like from which manure ih .jiade.

Dated 24th May, 1859.

SANBORN & BROOKS,

Attorneys for Appellant.

EXTRACTS OF EVIDENCE.
Barton 7/?Sife—Appellant's witness :

" Defendant told me plaintitT had forbade him to draw away tlie
manure, and had said it belonged to him, plaintiff." ..." I think there must have been eighty-five
loads of old manure on the fann." ..." There must liave been forty loads of manure made last
winter". (Winter of 1856-7.)

David Smith—Appellant's witness : " Defendant told me that plaintiff claimed the manure on the farm."

William Bailei/—Appellant's witness: "Defendant told me that plaintiff claimed the manure a.i belong-
ing to him when ho, defendant, began to draw it away."

George Gale—Appellant's witness :
" The understanding between plaintiff and defendant was that de-

fendant might if he pleased remain in the house and ftied out to his cattle on the farm the hay and grain
which he had there from the time of the sale until May then next, and was to leave the manure on the farm
for plaintiff's benefit.






