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‘WE publish in another place a com-
munication from an old friend of this
journal on the subject of the article
which appeared in our last number on
the Limitation of Actions, which will
beread with interest.

|
|

The subject is an ;

important one, and the law is not as clear | ! ; e .
- intercourse with him in the future either

as it ought to be. We may take occasion

readers who have considered the subject.

W are indebted to a correspondent
for a copy of a judgment by His Honor
Judge Jones, of Brantford, on the subject
of “Tax Exemptions” which, however,
want of space compels us to hold over for
the present.

to refer to it again, and would in the mean. ; 28 & Judge or otherwise.

time be pleased to hear from any of our . his withdrawal were stated in his letter to

ment was offered to Mr. Julian Solomons
in a letter from the Premier of the colony,
couched in the most flattering and com-
plimentary terms. Mr. Solomons accepted
the position, but three days afterwards
withdrew his acceptance on the ground
that he had learnt that his appointment
was distasteful to the two senior members
of the bench, viz.: Mr, Justice Fawcett
and Mr, Justice Manning, and that to the
third, Mr. Justice Windeyer, it appeared
to be not.only distasteful, but so wholly
unjustifiable as to have led to the utter-
ance by him of such expressions and’
opinions respecting his fitness as to
make it quite impossible to hold any

The reasons for

- the Premier, which has been made public,

It discusses the right of a :

) . i ini -
superantuated minister to exemption from | Mons that he was of the opinion that he

taxation, and is an interesting addition . W : :
t his appointment was a grave mistake;

to the decisions on this subject already
reported in this journal, The learned
judge agrees with the view of the law
taken by Judge McDonald in a judgment
reported in our last volume at page 341.

A MosT extraordinary, and we are
inclined to think, unprecedented occur-
rence has taken place recently in regard
to the Chict Justiceship of New South
Wales. On the death of Sir James
Martin, the late Chief Justice, the appoint-

and has occasioned quite a hubbub in
the cuuny. The Judges, whose hostility
is alleged as the reason of Mr, Solomon’s
resignation of the office of Chief Justice,
have disclaimed any such feeling. Mr.
Justice Windeyer, however, frankly admits
that he did express himself to Mr. Solo-

wasnot fit for theoffice, and that he thought

but he says, notwithstanding that, he was
prepared to give him his loyal support,
and there the matter rests. Altogether
the affair is a painful and unpleasant one,
and we are glad to think, altogether
unigue,
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{Contirued from page 3o0.)

PRAOTICE—THIRD PARTY PROCEDURE~INDEMNITY AVTER
SBRVIOE OF WHAIT,

" The short point decided by Bacon; V.-C,,
in Edisos v. Holland, 33 Chy. D. 497, is that a
third party againat whom the defendant claims
indemnity may be notified whether the con.
tract to indemnify hae been entered into by
such third party before or after the service of
the writ. :

SOLICITOR AND CLISNT—BANERUPTCY OF OLIENT-PUR-
CHASE BY SOLICITOR FROX TRUSTEE IN BANKRUPTOY
~CONCRALMF  OF FAQTS.

Luddy’s Trustee v. Peard, 33 Chy. D. 500, was
an action brought by a trustee in bankruptey,
to set aside a sale made by a tormer trustee of
the same estate to the defendant, who had
been solicitor of the bankrupt, aud by means
of such relationship had acquired peculiar in-
formation as to the subject-matter of the sale,
which he had concealed from the trustee.
The sale was set aside by Kay, J., who held
that the obligations on a solicitor dealing with
his client, extend to the case of a dealing be.
tween the solicitor and the trustee in bank-
ruptey of his client, the purchase in ques.
tion having been effected by the solicitor in
the name of hie brother for a grossly inade-
quate price, and upon a suggestion that he

was acting for the benefit of the bankrupt’s |

family.

CoMPaANY—POWER oF DISECTORS—PAYMENT OF COSTS OF
LEGAL PROCEBEDINGS FOB LIBEL AGAINAT CQMPANY
AND DIRECTORE~FPAYMBENTS FOR PROXY PAPERS,

The action f Studdert v. Grosvenor, 33 Chy.
D. 528, was brought by the shareholder of a
company, to compel the directors to retund
moneys alleged to have been misapplied by
them. Part of the moneys in question had
been expended in payment of the costs of a
criminal prosecution instituted by the direc.
tors against the publishers of a newspaper for
a libel impuguoing the directors' honesty in the
management of the company, and in which
the publishers had been couvicted. As to
these costs, the libsl not being against the
company, Kay, J., held that they ought not to
have been paid out of the company’s funds,
ut he refused an injuncti on, aud following

Pickering v. Stepl: nson, L. R. 14 Eqs 322 (the
payments having been sanctioned at a general
meeting), he also refused to direct repayment
by the directors. =

Another part of the moneys in question had
been applied in the successful prosecntion of
one B. for libelling both the company and the
directors, and it was held that these costs were
properly paid out of the company’s funds.
A third part had been applied in printing and

" transmitting 150,000 circulars to shareholders,

and enclosing proxy papers in favour of the
directors, and postage stamps for their return,
and it was held that this was an unauthorized
application of the company's funds beyond
the power of a general meeting to sanction,
and a perpetual injunction was granted re.
straining the company end the directors from
thus applying the company's funds, But an
order to refund the moneys, expended was ve
fused.

HXECUTOR—INTEREST ON MONEYS ORDERED 10 BE

REFUNDBD--PAYMERTSE MADR IN MISTAXE OF LAW,

In ve Hulkes, Powell v. Hulkes, 33 Chy, D.
552, Chitty, J., took occasion to dissent from
Saltmarsh v, Barrelt, 31 Beav. 349, in which
Sir J. Romiilly, M.R., had held that where an
executor is ordered to refund moneys which .
they have bona fide distributed upon what
turns out to be an erroneous construction of

i his testator's will, should not be required to

pay interest on the sum refunded. This he
held to be a departure from the principle
established by the higher authority of Atorney.
General v, Kohler, g H. L. C, 654, and the Atfor.
ney-General v, Alford, 4 M. & G, 843. But
although deciding,as a general rule that ex-
scutors ‘are chargeable with interest on such
suma, yet he held they should not be charged
with intevest in favour of a person who had
participated and acquiesced in the erroneous
distribution.

LEssoR AND LESSEE—~PAEBHISTONIQ ORATTEL.DIECO-
VERBD 1IN DEMISED PREMISES.

The case of Elwes v, Brigg Gas Co., 33 Chy.
D. 562, presents a curious state of facts, The
plaintiff had leased land to the defendants for
ninety-nine years, reserving all mines and
minerals, the lessees were authorized to erect
gas works on the premises. In the course of
excavating for these works an ancient pre.
historic boat about forty-five feet long, and
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apparently hollowed out of a large oak tree,
and supposed to be 2,000 years old, was dis-
covered about six teet below the surface. The
action was brought to compel the defendants

" to deliver up this boat, and it was held by

Chitty, J., that the boat, whether regarded as
a mineral, or as part of the soil in which it
was embedded when discovered, or as a chat-
tel, did not pass to the lessees by the demise,
but’ was the property of the lessor, though
he was ignorant of its existence when granting
the lease,

RAILWAY COMPANY — UNPAID VBNDOR — LIEN FOR PUR- !

CHABE MONREY-~INJUNOTION.

In dilgood v. Merrybent & Darlingion R, W.
Co., 3; Chy. D. 571, Chitty, J., granted an in-
junction restraining the defendants from using
the plaintiff’s land, which they had expropri-
ated, but had no* paid for. An order to wind up
the company had been made, and the present
action was brought to enforce the plaintiff’s
vendor’s lien. An order for payment of the
purchase money had been made, but not com-
plied with, and it was proved that the land
would be unsaleable at the price agreed to be
paid by the company. At page 575 he says .

i

It is said that the public will be inconvenienced. !
That probably is so0, but the public have no rights .

as such against an unpaid vendor.
We may observe, that in Slater v. Canada
Central, 25 Gr. 363, it seems to have been as-

enforce the lien is by sale, '
MARRIED WOMAN—~FUNFRAL RXPENSES—BURETY—
(R. 8. 0. 0. 116, 8. 9),

In re McMyer, Lighthouse v, McMyer, 33 Chy.
D. 575, two points were decided by Chitty, J.
First, that when a married woman dies leaving
separate estate, and having made o
pursuance of a power whereby her husband is
appeinted executor, he is entitled to retain
out of her cstate the expenses of her funeral,
although such estate is insufficient to pay

BANKER'S LIBN—MEMORANDUM OF DEPOBIT

" In ye Bowes, Strathmove v, Vane, 33 Chy, D.
586, North, ]. decided that when a customer
deposited a life policy with his banker, accom-
panied by a memorandum of charge to secure
overdrafts not exceeding a specified amount,
the lien ot the banker was limited to the
amount specified, and he could not assert a
general lien,

TRUSTEE AOT, 1850—BANKRUPT TRUSTER — REDTCING
NUMBER OF “RUSTRES.

In ve Gavdner's Trusts, 33 Chy. D. 590, was

¢ an application under the Trustee Act, 1850,

One of three trustees had become bankrupt
and absconded. The application was to ap-
point the two solvent trustees in place of them.
selves and the bankrupt, and for an order vest-
ing the trust estate in them, on the ground of
great difficulty in getting a third person to act
as trustee. This North, ]. declined to do, on
the ground that the court will not reduce the
number of trustees of a continuing trust : and
also because there is no power to appoint ex-
isting trustees to be new trustees.

SETTLED ESTATE—SANCTION OF COURT—COVENANT To

RENEW LEASE AT A PUTURY TIMRE-~APPOINTMENT OF
NEW TRUSTRES,

In re Farnell, 33 Chy. D, 599, it was held by

i North, J., that the court has no power under

i the English Settled Estates Act, 4o & 41 Viet., ¢,
sumed, that the only remedy in such cases to !

18, 88 4 & 5, to sanction a sub-lease of settled

¢ land (held under a renewable lease), for the

unexpired residue of the time, with a covenant

* for the extension of the time by a further sub.-

lease after the renewal of the head lease. Ke.
cause, as regards the further lease, it would

; not be a lease taking effect in poseession. We

will in |

creditors, and the will contains no direction !

for payment of debts, or funeral expenses, |

And second, that the right of a vo-surety under
the Mercantile Law Amendment Act (R, S. O,
¢. 116, 8. 2), who has satisfied a judgment ob-
tained by the creditor against the debtor and
his sureties, to stand in the place of the judg.
ment creditor, is not affected by the fact that
the surety Lias not obtained an actual assign-
maent of the judgment.

need hardly point ont that under the R. S. O.
. 40, 8. 85, the court has no greater power,
and that such a covenant would be equally
beyond the jurisdiction of our courts to
sanction,

It was also held by North, J. that where
some of the trustees of a will had died, and
the will contained a power for the trustees or
trustee to appoint new trustees, that the tak-
ing of a renewal lease of part of the trust
estate to persons described as * the present
trustees,” and to which the surviving trustee
wae a party, and in which the demise was ex-
pressed to be by his direction, was a sufficient
appointment of the new trustees.
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LSATRNT ACTIOR—AMENDMENT AT TMAL OF PARTIOU-
LARS OF OBJEOTION. '

In Moss v. Mallings, 33 Chy. D. 603, which
was an action to restrain the infringement of
:a patent, during the trial, after the examina.
tion and croas.examination of the plaintiff, the
* ‘defendant applied to postpone the trial and to
amend the particulars of objection, alleging
that since the conclusiou of the cross-examina-
tion of the plaintiff he had discovered new
facts, showing that the alleged invention was
not new at the date of the patent. No affi.
davit was tendered in support of the applica-
tion, but the defendant asked leave to recall
the plaintiff, or step into the box himself to
prove the facts. North, ]. refused the appli-
cation, holding that it could only be granted
on its being shown that the defendant could
not, with reasonable diligence, have discovered
the new facts sooner.

PRACTICE — FIRM UUT OF JUBISDICTION — BERVICE ON
AGENT WITHIN JURISDIOTION—(ONT. RULES 40 & 41).

In Baliic v. Geodwin, 33 Chy.‘ D. 6oy, the de-

fendants were a Scotch firm, having an agent !
within the jurisdiction whose authority did not i

extend to taking orders: but the name of the
firm wae affixed to the agent’s office,
held by North, J., that the office of the agent

It was |

was nct a place of business of the firm for the .
purpnse of serving the writ, and the service of

the writ onthe ngent was accordingly set aside.

BILL OF EXCHANGE ON DEMAND-STATUTE OY
LIMITATIONH.

In re Boyse. Crofton v, Crofton, 33 Chy. D. .

mercantile law.
Englishwomar, living at Marseilles, with one
Gautier as his wife, thongh not married to
him, drew a bill of exchange on the Bank of
England, at sight to her own order. She in-

dorsed it to the claimant.
sented for payment in 1880,
North, J., that the time did not begin to run
for the purpose of barring the right of action
against the drawer or her cstate until the pre.
sentation of the bill, It was also held that the
bill which stated that the sum for which it was
drawn was ‘ on account on the dividends and
interest due on the capital and deeds registered
in the books of the " bank in the name of Col-
clough & Boyse, ' which you will please charge

to my account, and credit according to a regis-
tered letter I have addressed to you,” was &
negotiable bill.  Atthe time the bill was drawn,
the drawer had no account with the Bank of
England, but she had government securities '
on which large dividends were due—the bill
not having been presented until after her death.
It was held that the delay in presentment had
not released her estate, as she had no reason
to believe when she drew the bill that it would
be paid if presented.

BHARES IN INCORPORATED COMPANY--OROBES IN ACTION

Turning now to the Appeal Cases, the first to
which we desire to draw attention is The
Colonial Bank v. Whinney, 11 App. Cas. 426,
which is useful for the disoussion it contains of
the question whether shares in an incorporated
company came within the designation of

~# things in action " as used in the Bankruptcy

Act. It was contended by counsel for the re.
spondent that this expression had a technical
scnse limited to the right to sue for & debt or
damages, an argument which had prevailed
with Cotton and Lindley, LL.]J., in the Court
of Appeal, but the Lords were unanimous
against this view,

Lo8T WiLL — EVIDENCE OF CONTENTR OF LUST WILL—
POBT-TESTAMENTARY DBCLARATIONAR BY TEHSTATOR.
The casc of Weodward v. Goulstone, 11 App.

Cas. 409, is imbortant, not for the point actu.

ally decided by it, but for the dicta it contains

as to the admissibility of the post-testamen-

- tary declarations of the testator as to the con-

) e ‘ tents of a lost will : all the learned Lords who
612, is a decision of North, J., on a question of ! took part inthe judgment, viz., Lords Herschell,

In 1872 a Mvs. Boyse, an

Blackburp and Fitzgerald, guarded themselves
against being in any way committed to the
view that such declarations arve admissible, as
was held in the cclebrated case of Sugden v,

. Lord St. Leonavds, 1 P, D. 154,
dorsed the bill tu Gautier, who, in 1876, in. -

The bill was pre-
It was held by .

1RES JODICATA-ESTOPPEL~JUDGMENT IN REM.

The House of Lords in Concha v, Concha, 11
App. Cas. 541, affirm the decision of the Court
of Appeal, 29 Chy. D. 268, which we noted
ante vol, 21 . 213,

PRINCIPAL AND SURSTY —DISCHARGE OF S8URETY.

Taylor v, Bank of New South Wales, 11 App.
Cas. 506, appears to be one of those cases
which turn principally on the cvidence, The
action was brought by sureties, praying a dec-
laration that they had been released from their
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liability as sureties to the defendants, under
the following circumstances: The appellants
becage sureties to the respondents, on the
faith of a mortgage granted by the principal
debtor to the respondents upon certain sheep.
The sureties claimed to be released on the
ground that the respondents had sold the
sheep without notice to them, in a manner not
warranted by the mortgage; and that, inas-
much as the purchaser had failed to pay the
price, they had been deprived of a security up-
on which they were entitled to rely for protec.
tion. But it appearing that the sale in ques-
tion had been effected by .the mortgagor with
the consent of the mortr-ees, in the due
course of management, and i1 2 manner con.
templated by the mortgage, it was held by the

the liability of the sureties was not affected
thereby.

NEW TRIAL — NEGLECT To Move IN cobRT oF FIRAT
INSTANCE,

will no doubt assist in the construction of our
Statute. The Actin question provided, * From
and after the passing of this Act, allland which,
by the opération of the law relating to real
property now in force, would, upon the death
of the owner intestate in respeat of such land,
pass to his heir-at-law, shall, instead thereof;
pass to and become vested in his personal
representatives in like manner as is now the
case with chattel real property.”

In this case the intestate was a bastard, and
the question was whether the Act applied as
against the Crown’s right of escheat., The
Colonial Court had held that it did not, but
the Privy Council held that it applied to al

: lands to which a person died intestate, irre-
' spective of the question whether he had actu-.
Judicial Committee of the Privy Council that .

In Dagnino v, Bellotti, 11 App. Cas. 6oy, the -

Judicial Committee determined that where an

appellant objected to a verdict on the ground .

that it was against cvidence, but neglected to
move the court of first instance for a new trial,
according to the practice of the court, Her
Majesty in Council conld not be advised toalter

trial.
PETITION OF RIGHT~DAMAGES FOR BREACH OF CONTRACT.

In The Windsor and Asnapolis Ry. Co. v.
The Queen, 11 App. Cas. 6oy, the Judicial
Committee (approving Thomas v, The Quecn,

ally left an heir entitled to inherit under the
formner law.

CONETRUCTION OF STATUTE — RRIECTION OF WORDR IN-
CONBISTENT WITH INTENTION OF BTATUTE.

The Judicial, Committee in Salmon v. Dun-
combe, 11 App. Cas. 627, were called on to con-
strue a Statute which contained a clause in-
consistent with its apparent intention, to give
effect to which would be to nullify the Act,

: The Statute in question gave to any subject of

the Queen, resident in Natal, the power of dis-

the verdict or set it aside, or direct a new . POSING by will, according to the English law.

of property both real and personal, which would

. otherwise devolve according to Natal law; but
_ the section which thus provided concluded
" with the provision **as if such subject resided

L. R. 10 Q. B. 31, and Frather v, The Queen, -
6 B. & S. 293) held it to be settled law thata °

petition of right will lie for damages resulting
from a breach of contract by the Crown, and
that it is immaterial whether the breach is oc.

casioned by the acts or the omissions of the -

Crown officials.

REAL HSTATES DISTRIBUTION ACT, N. K. W.

Wentworth v. Humphrey, 11 App., Cas. 61y, ,

is a decision of the Privy Council upon the
construction of a Statute of New South Waless
having lor its object the vesting of real estates
of intestates in their personal representatives,
The Statute, though not framed in the same
terms, is similar in effect o the recent Statute
of this Provinee, 4y Vict., . 22, and this case

in England,"” the eflect of which is to leave
both the lex citus and lex domicilii in operation,
thus reducing the section to a nullity. Their
Lordships held that these wevds ought not .o
be construed so as to destroy all that had gone
oefore, and therefore, should be rejected, the
powers. conferred not being affected by the
question of residence in England.

MORTGAOEE- -STATUTE 0F LIMITATIONE—PAYHENTR,

Lewin v, Wilson, 11 App. Cas, 639, 18 an
important decision of the Privy Council upon
the construction of the Statute of Limitations,
and in which they Jetermine that the rule
that the only person whose payment on
account will prevent the mortgagee from being
barred by the Statute of Limitations is the
mortgagor. or his privy in estate, or the agent
of either of them, must be qualified so as to
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includs any person who, by the terms of the |
mortgage contract, is entitled to make pay- !
ments.

In this case H. and W. each mortgaged some
property to the same mortgagee, W, being as
between himself and H. a surety. Both
mortgages contained a proviso that they °
should be void on payment by H.or W. Pay- !
ments were made by H., but none by W,, within !
the statutory period. It was nevertheless ,
held that the payments by H. kept alive the
right of the mortgagee against the property !
covered by W.'s morigage.

The gist of the decision may be best stated
in the words of Lord Hobhouse:

Payments made by a person who, under the :

terms of the contract, 13 entitled to make a ,
tender, and from whom the mortgagee is bound to |
accept a tender, of money for the defeasance or :
redemption of the mortgage, are payments which ;
by section 130 give a new starting-point for the °
lapse of time.

The decision of the Supreme Court, ¢

S. C. R. 640, was reversed,
REHBARING OF APPEAL BY PRIVY COUNCIL.

The only other case which is necessary to !
be noted here is "enkata v. Court of Wards, 11
App. Cas. 660, in which the Judicial Com-
mittee discuss the gquestion under what
cirrumstances a rehiearing of an appeal before |
the committee can be entertained, and they
came to the conclusion that it can only be
allowed, if ever, as an indulgence and not as :
of right in cases to prevent irremediable :
injustice being done by the court of last
resort, when by some accident, without any
blame to the party who has not been heard, °
an order has been made inadvertently as if :
the party had been heard. Whe. both :
parties have been fully heard, such an indul- '
gence is rarely if ever to be granted. - :

! in the ordinary course.”

SELECTIONS.

ASSIGNMENT OF AFTER-ACQUIRED
BOOK-DEBTS.

The expressionl“ book-debts,” observed
Lord Esher, M.R., in The Official Receiver,
Trustee in the Bankruptcy of Ivon v. Tailby
(reported in this month's Law Fournal),

- ““means debts arising in a trade or busi-
. ness in which it isuseful to keep books—
 not necessarily those actually put into

books, but those which ought to be booked
But though not
in itself a vague expression, the descrip-
tion of the book-debts purported to be
there assigned could not well have been

. more indefpite, though the Queen's Bench
© Division thought otherwise. relying on
" Clements v. Matthews (11 Q. B, D. 8o8),
" but, said Lopes, L.J.. “they paid too

much attention to what was said by Lord

. Justice Bowen, and not enough to what

was said by the majority of the Court.

It appears that Izon, a packing-case
maker of Birmingham, made an arrange-
ment with his creditors fo: the payment
of a composition on his debts by instal-
ments, for the last of which instalments
one Tyrrell became surety. Ilzon gave
to Tyrrell a bill of sale to secure payment
to him of any sums which he might be

; called upon to pay as such surety. By
¢ the bill of sale, which was dated before

the first of November, 1882, when the
Bills of Sale Act of that year came into
operation, lzon assigned to Tyrrell ali
and singular the stock-in-trade, fixtures,
shop and office furniture, tools, machinery,
implements, and effects now being, or

- which during the continuance of the
© security might be, in, upon, or about the

i premises of the mortgagor situate at 87

arade, or any other place or places at
which during the continuance of the
security the mortgagor might carry on
business, and also all the hook-debts due
and owing, or which might during the
continuance of the security becorne due
and owing, to the said mortgagor. The
bill of sale, among other usual clauses,
gave power to the mortgagee to take
possession of and get in the subject-
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matters of the assignment, if, upon a
demand in writing served as therein
specified, the moneys secured were not
paid. Upon default of payment, the
executors of Tyrrell, who had died, gave,
in November, 18t ., notice to the then
debtors of the mortgagor of the assign-
ment of the book-debts, and sold and
assigned the said debts to the defendant
in this action, The defendant thereupon
gave notice of the assignment to him,
On the gth of January Izon was adjudged
a bankrupt on a petition filed in Decem-
ber. The official receiver in this action
sought to recover the amount of one of
the book-debts which came into existence
subsequently to the bill of sale, and had
been paid to the defendant by the debtor
since the bankruptcy. On appeal from
the County Court Judge of Birmingham,
who held, on the authority of Belding v.
Read (34 L. J. Ex. 212) and In re Count
d'Epinenil (20 Ch. I, 758), that the assign-
ment of the future book-debts in the bill
of sale was invalid, the Queen's ‘Bench
Division (Hawkins and Mathew, JJ.)
ordered the judgment for the plaintift to
be set aside, and that the judgment
should be entered for the defendant. ¢ It

was urged, by way of illustration,” said

Mathew, J., ‘“that an assigninent of all
that a man might earn in fliture, or of all
the goods a man might acquire during
the rest of his life, would not be a good
assignment, on the ground that it would
be too indefinite. That may be so, be-
cause it may be said in such a case that
there is notf\;ing to show to what particu-
lar objects the assignment applies; but
it does not appear to me that such cases
are analogous to that now before us,
because, although a future book-debt,
cannot be said to be defined at the time
when the assignment takes place, it
sufficiently defines itself as soon as it
comes into existence. There is no doubt
that there may be a valid assignment of
after-acquired chattels. In one sense

such an assignment is indefinite, because !
the future chattel is not specified at the

time of the assignment; but when a
chattel comes withiu the description in
the instrument, as, for instance, by being
brought on a certain farm or place of
business, as the case may be, the convey-
ance applies to it, and it becomes suffi-
ciently defined. That is the effect of the

well-known decision in Holroyd v. Mar-
shall (10 H. L. 191.) If future stock-in-
trade may be assigned, why not future
book-debts ? The future stock-in-trade
takes the place of, and is substituted for,
the present stock-in-trade. The book-
debt arises from the disposal of,and takes
the place of, stock-in-trade . present or
future. When the book-debt comes into
existence by tue disposal of any portion
of the stock, which as present or future
stock was the subject of the assignment,
why should not the assignment be valid
and take effect as far as such debt is
concerned 7

There was no answer to this reasoning
—save that it did not apply. It would
have been uppropriate if the buok-debts
purported to be assigned were restricted
to book-debts due to the mortgagor as
packing-case maker, but the instrument
went too far—all over the habitable globe,
in cflect, for what it affected to do was
to assign all book-debts accrued in any
business carried on by him in any part
of the world, ¢ Is such an assignment,”
said Lord Esher, M.R., * within the
doctrine that where the description is
vague nothing passes? That there is
such a doctrine is assumed in all the
cases; the difficulty in each has been as
to its application. It is said that if in
the end something arises which satisfies
the description, the Court of Equity would
decree specific performance, but I do not
think that is so. As to vagveness, it
would be difficult to find any description
more vague than this.” Not that it
would be too vague to assign book-
debts in a business carried on at a
certain specific place, but when every
business everywhere was included specific
performance was out of the question,
““ We are asked,” said Lindley, L.J., “to
throw over the doctrine that there must
be a case for specific performance. We
cannot do so. Whether the assignment
holds good depends on the question
whether specific performance would have
been granted. The reason is that you
cannot in the nature of things assign that
which is not in existence at the time,
The most you can do is to agree to assign
them,” The learned County Court _Iud e
was right., The assignment was clearly
inoperative to pass such debts, -nd the
plaintiff entitled to judgment.—L .., Eng.
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HARRINGTON V. SAUNDERS, '

REPORTS.

COUNTY COURT OF THE COUNTY OF
YORK.

HARRINGTON v, SAUNDERS.

Mechanic's lien-—Failure of principal contractor-—
Ten per zent, liew posiponed.

{ MeDougall, Co, J., 1886,

H., a material man, supplied 8., a sub-contractor, with
bricks for a building being erected for the owner by one B,
under contract., A term of the contract was that if B, falled
to completa the work properly the contract could be relet by
the owner, and B, charged with the difference in the cost
(if any), B., the contractor, made an assignment for the
benafit of creditrrs, and abandoned the contract after doing
about #770 worth of work, for which he had been paid 8343,
The work was relet, and completad at an increased cost to
the owner of $36c over the original contract priva,

Heid, that H. took nothing under his Hen, as the increased
cost of completing the contract exceeded the difference be.
tween the value of the work actually done by B., the con.
tractor, an the moneys paid therecon,

Query : Would this ruling apply toalien lor wages {45 Vict,
Cap, 15 Bet. 4} ¢

This was an action upon a mechanic's lien,
brought by a material man against a sub-con-
tractor who purchased the material from him, and
alse against the principal contractor and the owner
of the land.

The facts, which were undisputed, were as fol-
lows: The defendant, Baillie, contracted in writing
to erect for the sum of $2,183, a building for the
defendant, Hewlett; Baillie sub-let the masonry
and brickwork to defendant, Saunder:, at the con-
tract price of $936. The defendant, Saunders,
purchased and had delivered to him by the
plaintiff, bricks to the value of 8240, which went
into the building, Baillie, after performing a
portion of the work, became embarrassed, and
made an assignment for the benefit of creditors.

Hewlett, the owner, under the terms of his con-
tract with Baillie, advertizsed for tenders to com-
plete the work, and relet the contract to his
brother, who was the lowest tenderer,

The parties to this action for the purpose of this
suit admitted the following figures to show the
state of the account as regards all parties i—

latue of work done under contract by Baillie
and Saunders, $770; amount pald thereon, $543.
Increased cost to owner of completing the house
beyond balance of original contract price with
Baillie, #360. This was a direct loss suffered by
the owner by reason of his (Baillie's) default,

Last bricks delivered 6th January, 1886, lien filed
1st Pebruary and notice given Hewlett, the
owner, on 18t February,

Dr. Swolling, for the plaintiff, contended upon the
authority of Re Cornlsh, 6 O. R. 259, that the
plaintiff was entitledto recover 1o per cent. of the
value of the work done, vi>.: 877 (10 per cent.
upon $770), as the owner is bound to pay that
amount, and tha: the fact of the owner being put
to an extra outlay of8360 beyond the contract price
could not affect the resuit.

McDouvgary, Co. J.—The tacts in this case bring
it within the class of case suggested by the
Chancellor in his judgment in Re Cornish (p. 265)
and as to which he declines to express an opinion.
He says: * [t is not necessary to consider what
would be the result if the contractor making default
had occasioned damage to the owner above the
balance of the contract price, a state of facts which
is hinted at in sec. 4 of 45 Vict. cap. 15 (O.), but
left for some future plaintifi to ascertain by the
assistance of the courts.”

In Goddard v, Coulson, 10 App. 1, a case very
similar in its facts to this case, Mr. Justice I'nt-
terson holds that section 11, as amended by the
Act of 1878, is only "'to charge in favour of the
mechanics, etc,, 1o per cent, of the money which
becomes payable by he owner to the principal
contractor,” and in the same case he holds that
the mechanic cannot recover anything, because
“the contract pfice agreed upon never became
the price to be paid, because the contrac.or failed
to do what was necessary to earn it or to earn
more than he was in good faith actually paid, that
amount being under go per cent.”

The act of 1882 did not apply to Goddurd v.
Coulson, the litigation having arisen before the
passing of thut Act, but it does apply to the
present case, Reading that statute as being a
later expression of the legislative will, I am of
opinion that section 4 of 45 Vict, cap. 15. (O.),
favours the view that the Legislature regarded the
10 per cent, lien as postponed to an owner's claim
for damages for a failure on the part of the con.
tractor to complete his contract, and that in that
view they thought it necessary to provide expressly
for tha lien of wages. \Whether in the case of wages,
aven, they have successfully legislated an unfortu-
nate owner out of 10 per cent. of a contract price,
for which he never became indebted to the con-
tractor, must be left to some future owner to have
sattlad, but in the meantime, as to the claim of o
material man (as he is styled in many cases), I
am of opinion that in all cases where there has
been a failure on the part of the prineipal con-
tractor and the completion of his contract has
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occasioned the owner an outlay beyond the
balance of the original contract price, and at the
same time the payments to the contractor, or for the
work actually performed have bean go per cent, or
under of the value of such work, then in every
such case the claim of any lien-holder (other than
the claims for wages, which 1 do not deal with)
must be postponed till the owner's damage is satis-
fied, and if such damage absorbs all amounts due
the original contractor under his contract for the
work performed by him, then such lien will not
attach.

Plaintiff's action dismissed with costs, and lien
ordered to be discharged,

NOTES OF CANADIAN CABES,

PUBLISHED IN ADVANCE byY ORDER OF THE
LAW SOCIEYY.

COMMON PLEAS DIVISION.
Wilson, C. ].]
PETERBOROUGH REeat. EsTaTe INVEST-
MENT Co. v. PATTERSON,

IWill=1istate by entiveties——Estate tail—
Mortgage.

Testatrix, by her will, devised to her * chil.
dren A. P.and to M, P, wife of A. P., and to
their children and children’s children forever,”
the east half of lot 15 in the 8th concession of
Asphodel; “ Provided always, that the afore-
said A, P, and M. P. shall not be at liberty at
any time or for any purpose to convey or dis-
pose of the said lands, as it is my will that the
same be entailed tor the benefit of their chil.
dren,”  The testawriz then devised all the rest
and residue of her estate to M. P., wife of
A, P., to have and to hold the same to her and
her heirs, executors, administrators and as-
signs, to her and their use and behoof forever.
M. P and A, P, mortgaged the said lot 15 to
the plaintiffs, purporting thereby to grant the
said lands in fee simple,

Held, taking the whole will together, that
A. P, and M. P, took an estate for life by
entireties, and their children in fee tail in
severalty.

Held, also, that the said will did not contain
¢.ch a restraint on alienation ase to render the
mortgage void, but it was a valid charge for
the lives of the said M. P. and A, P,, and for
the life of the survivor of them.

Ponsette, Q.C,, for the plaintiffs.

7. K. Kerr, Q.C,, for the infant defendants.

Clute and Wallace Nesbiit, for the other
parties,

HoweLr v. Listowrn Rink Co.

Distvess—Sale — lilegality — Notice — Appraise-
ment—More goods sold than necessas y—Tendey
—Landlord purchasing at sale—Abandcument
—Misdirection,

In an action for illegal distress and sale of
goods distrained, no notice of legal appraise-
ment of the goods distrained before sa' » was
proved. It was proved that the actual value
of the goods sold was greater than the amount
due for rent—that the goods were sold for
less than their value—and that the plaintiff
proved a tender before sale to the bailiff. The
damages found for the plaintiff were $475.

Held, that the plaintiff was entitled to
recover, and that the damages would be not
merely the difference between the rent and
the value of the goods, but the whole damage
sustained by him, by being deprived of his
goods, and that the evidence of the actual loss
sustained by the plaintiff justified the finding.

It was urged that plaintiff had abandoned
the premises; but the evidence failed to sub-
stantiate this,

H. was the president of the defendants, an
incorporated comnpany, and alse a member of
a gas company, also incorporatdd, and at the
bailiff's sale purchased the goods for the gas
company,

The learned Judge at the trial directed the
jury that H. was, in reality, both seller and
buyer, and therefore the sale was void.

Held, that there was misdirection, but as it
appeared that no substantial wrong or miscar.
riage was occasioned thereby, the court would
not interfere,

Falconbridge, Q.C., for the plaintiff,

Shepley for the defendant.
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Divisional Court.]
Re Vorers' Lists oF St. THoMas,

Ovder for holding cosrt before sxpiration of thirty
days allowed for appeals—Prohibition——Re-

Jusal of.

The voters' lists for the eity of St. Thomas
were posted up in the office of the city clerk
on the 23rd October, 1886, On the 1gth Nov-
ember, 1886, three days before the time for
giving, by a voter, notice of any complaint
against the list, had expired, the clerk made a
report to the County Judge in the form No. 7
in the schedule to the Voters' Lists Act,
R. S. O. ch. g, and the said Judge thereupon
on said 1gth November made an order ap-
pointing the 3oth November, 1886, for the
holding a court to hear complaints of errors
and omissions in the said voters' list, and
notice of the time and place for the holding
of said cour® was duly published in the St.
Thomas Daily Témes, a newspaper published
in said city. Previous to the said 1gth Nov-
ember a number of complaints of errors and
omissions in the list was given to the said
clerk,

An application was made for a writ of pro-
hibition to the County Judge to prohibit him
from holding said court, on the ground that
he had no jurisdiction to make said order,
inasmuch as the thirty days for filing appeals
had not then expired.

Held, that the application must be refused
with costs.

Colin McDougall, Q.C., for the application.

Ermatinger, Q.C,, contra.

LancpoN v. ROBERTSON.
Carriage of gz;ods- Contract — Principal and
agnt-—Damagss—Bill of i .ng-—Foreign law
—Conbract contrary to public policy,

In 1882 S., one of the plaintiffs, then being
in Winnipeg, ordered goods of K., L. & Co,, of
Montreal, through L., also then at Winnipeg,
and ordered them to be shipped to plaintiff,
at Flat Creek, Manitoba, via Milwaukee and
the C. etc, Ry., by which line plaintiff had an
arrangement for a special rate of freight, of

which they intormed K., L. & Co., but did not
notify them of the terms thereof K., L. &
Co. delivered the goods to C. and M, at
Montreal, as agents of the Wastern, etc,,
boats, consigned by plaintiff to be sent as

directed by plaintiffs. The bill of lading
which C. and M. gave for the goods was pre-
pared by a clerk of K., L. & Co. which he
stated he got from C. and M., and that he
attached thereto a ticket marked * Ship our
froight by C. ete. Ry, great bonded fast line
low rates.”” The goods were carried by
defendants’ vessel, though not to Milwaukee,
but to Duluth, and from thence by rail to their
destination and were accepted by plaintiffs, but
who had to pay higher freight than if carried
as directed. The distance from Milwauker
to Flat Creek was longer than by Duluth, but
by reason of the special agresment the freight
was less. S. proved the terms of the contract,
and that it was made with the general freight
agent of the railwe  company, '

Held, that a contract between the plaintiffs
and defendants to carry via Milwaukee was
proved, as it clearly appeared that C. and M,
were defendants’ agents to maike the contract;
and that plaintiffe were entitled to recover
for the breach thereof in not carrying to Mil-
waukee ; but that, under the circumstances,
the plaintiffs could only recover nominal
damages.

Held also, following Fricndly v. Canada Transit
Co., 11 O. R. 756, the plaintiffe were owners of
the goods, and entitled to maintain the action.

Hzeld, also, that the contract for the low rates
could not be assumed to be illegal as contrary
to public policy, as being lower than the
ordinary local rates, for, evenf it could not be
enforced by plaintiffs against the company,
that would not be a defence to the defenda:.’s.

Held, also, that the fact of the bill of lading
having been made in the Province of Quebec
did not deprive plaintiffe of the benefit of
R. S. O. ch, 116, for not only was this not set
up by the pleadings, but also it did not appear
that the Quebec law was diffecent from that of
Ontario, and in the absence of proof it would
be assumed to be the same.

O’ Heiv, for the plaintiff,

Machkelcan, Q.C.,, for the defendants,
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CowaN v, LANDELL.
Slandar—Privikgs-a:Maliu—-Fathw and child,

The defendant’s son, alleged to be an infant
within twenty-one years of age, was brought
before a magistrate charged with assault, The
defendant, the father, attended before the
magistrate, The plaintiff was called as a wit:
ness on the prosecutor's behalf when defendant
objected to his evidence, stating that * he,”
plaintiff, “¥is a perjurer; he perjured himself
three times at Betts' trial before you.” There
was no evidence to show that the defendant
was acting by and on behalf of his son with his
son's consent, nor was it absolutely proved that
the son was a minor.

Held, that the communication was not abso-
lutely privileged, anl a nonsuit entered by the
learned judge at the trial was therefore set
aside, and a new trial directed with costs to
the plaintiff if he succeeded, but if not without
costs, unless the parties would agree to the
action being dismissed with costs, to be paid by
the defendants.

Alan Cassels, for the plaintiff.

Musgrove, for the defendant.

MEeRrcHANTS' Bank v, Lucas,
Bill of exchange—Forgery—Estoppel,

Y., who had been in partnership with L. and
1. Y., under the name of H. C Co., withdrew
from the firm, and assumed e position of
general manager, but had no power to sign
drafts. For purposes of his own, Y., among
other bills on 25th June, 1883, drew a bill of
exchange on M. & Co,, a2 firm in Montreal, for
$2,760, which wae discounted by the plaiutiffs
and sent to Montreal, where it was duly ac-
cepted. The bill would mature on 28th Sep-
tember. About 25th August Y. called at the
bank, and got them to recall the bill, as he said
they were settling with M. & Co. The bill
was received back by the bank on the 27th
August ; on the 25th August Y, wrote to the
defendants requesting them to retire, and
charge to his account, among others, the
draft in question stated to be made in their
name discounted at plaintiffs’ bank, but which
he said was discounted for his accommodation
and the proceeds applied to his own ure, and

defendants should pay no part of it. On 27th
August the fendant L. called at the bank
and asked e acting manager to allov: him to
gee the draft, and when it was shown to him
he examined it very critically, and when asked
why he did so he said, referring to I, Y.’s signa.
ture, that it was not usually so. shaky, and he
sald he would call in a day or two to see if the'
bill was taken up, Afew days afterwards 1. Y.
called at the bank and asked to see the bill,
and examined it very carefully, and the acting
manager asked him if he would send a cheque
for it; he said it was too late that day, but he
would do so next day. No cheque was sent.
About the 13th September the acting manager
and the bank solicitor ealled to see 1. Y., and
asked him why he had not sent his cheque,
when he replied he did not know, but admitted
having promised to do 8o, and said that at that
time he had thought he would send it. In
answer to inquiry he refused to say whether

- or not the signature was his. When the draft

was returned to the bank, and shown to L.,
Y. had a large sum at his credit with the firm,
and a considerable sum even after commence-
ment of this action.

Held, Rosg, [. dissenting, that under the cir.
cumstances the defendants were estopped from
denying their liability on the note,

Robinson, Q.C., and E. Martin, Q.C,, for the
plaintiffs,

McCarthy, Q.C., and Bruce, Q.C., for the
defendants.

Lrecatr v. CLARRY,

Sale of goods—Promissory note thevefor—Accepi-
ance of goods — Latent defects — Damages —
Counterclaim.

Action on three bills of exchange drawn by
plaintiff on and accepted by detendants for the
price of certain boots and shoes bought by de-
fendant for plaintiff. The goods were orderad
by defendant through G., plaintifi's agent,
who showed defendant samples of the goods,
some of which were what is known in the trade
as “solid leather ¥ and others as shoddy.
The defendant stated ha bought what was re.
presented as solid leather, which G. stated he
sold by sample, and that the goods delivered
were in accordance with the sample, The
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order for the goods was given on the sth Sep-
tomber, 2885, and part of the goods sent to
defendant, another portion was delivered in
November, and the residue somewhat later,
In January the defendant went to Montreal,
and asked to get an extension of time, as he
said, to see if the goods would turn out all right
which the plaintiff refused to give, and defen.
dant said if they did not turn out all right he
would ship them back. A large quantity of
the goods were sold. In February the de-
fendant claimed to be entitled to return the
goods because, as he alleged, they did not
answer the contract, the defect being a latent
one, and not discoverable by ordinary inspec-
tion and examination, There was no evidence
to show what defendant’s alleged loss was.

Hcld, that under the circumstances there
was no defence to the action on the notes;
but that the defendant’s remedy, if any, for the
plaintiff’s alleged breach of contract in supply-
ing goods not asordered must rest on the count-
er-claim ; but that there could be no judgment
thereon, as there was not sufficient evidence
of the loss sustained, and as the learned judge
at the trial has entered judgment for the plain-
tiff without prejudice to the defendant bringing
an action for damages if so advised.

Aylesworth, for the plaintiff.

McCarthy, Q.C., 8. M. Farvis, for the defend-

-ant.

WeLsn v, CorroraTION OF ST,
CATHARINES,

Municipal covporations — Public drain— Private
drain connecting therewith—Water backing—
I iability of corporation,

To render a corporation liable for injury
from the overflow of a drain it must be shown
affirmatively that the corporation required the
property owners to use the public drain hy
connecting their private drains therewith ;
that the drain has been improperly and neglis
gently constructed, or that it has become
obstructed, and the corporation have negli.
gently omitted to remove the obstruction
within a reasonable time after knowledge or
notice, and injury resulting therefrom ; or that
the corporation have brought more water to

~ the plaintiff’s land by means of the drain than

would otherwise have come thereto, and wil-

fully poured it thereon, or negligently allowed
it to escape and flow on the land,

The plaintif had a house on a street in
the city of St. Catharines which was drained
by a drain running through private grounds
to snd under a raceway; but this was stopped
by the persons owning the lands on the other
side thereof, in' which the water flowed.
There was an open ditch, or drain, on the
east side of the street connecting with the
raceway. The raceway, which was no higher
than the street, was afterwards banked up,
whereby the flow of the water was stopped
snd was spread over the adjoining lands,
whereu, -n R., the then owner of plaintifi's
house, and others, petitioned the council to.
cor truct a drain under the raceway, which
was done by means of a well at the raceway
and a five-inch pipe under it. R. then con-
nected his box drain with the well. The only
evidence of acquiescence by the corporation

, was the knowledge thereof by O., the defend.-
ant's street inspector, and no objection made
by him; afterwards the defendants connected
the drainage of other streets with the well,
whereby more water was brought down to the
well than the five-inch pipe would carry off,
and it lowed back on the plaintiff’s premises.

Held, following McConkey v, Corporation of
Brockville, 10 O, R,, that the defendants were
not liable for the damage sustained by the
plaintiff.

Lash, Q.C., and R. G. Coz, for the plaintiffs.

Moss, Q.C., and Macdonald, for the Jefend-
ants,

Rar v. McDonaLp.,

Insoluency—Preference—R, 5. O. ch. 118, 48 Viet.
ch. 26, sec, 2, constyuction of—Donee—Mis-
dircction,

Under R. S. O. ch, 18, as amended by 48
Vict, ch. 26, sec. 2 {Q.), one of three things
must occur before a conveyance, assignment,
etc., of any real property can be impeached,
viz., the person making the disposition of his
propurty by any of the modes indicated must (1)
at the time be in insolvent circumstances, or
{2) be unable to pay his debts in full, or know
that he is on the eve of insolvency; andinad-
dition the (1) disposition must be made by the

owner of the property with the intent to defeat,
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delay, or prejudice his creditors, or to give
to any one or more of them a preference, or
(2) it must have that effect. '

In an action by the plaintiff, a creditor, to set
aside a mortgage made by the debtor to the
defendant,

Held, on the evidence set out in this case,
that the debtor was insolvent when he made
the mortgage, and that the defendant obtained
a preference thereby over the other creditors,
and must be set aside,

Per Rosk, J.: The value of dower is
properly admissible in determining the value
of the debtor’s liabilities.

The learned judge charged the jury that
therve was a difference between the debtor, who
was a farmer, and a trader on whom calls for

payment may be made day by day; that a |

trader was not expected to meet demsnds ex-
actly in that way. The principal ques‘ion was
whether he owned property at that time, which
with reasonable management, with proper care,
and with reasonable time, would enable him if
he was pressed, to pay his debts in full or not.

Per Rosk, J.i That there was misdivection in
that he did not guard his direction by stating
that there was no difference in principle, where
the question to be determined was whether
there were assets out of which the labilities
could be collected, if necessary, by levy and
execution,

Two of the debts owing were to relatives, be-

ing for $1.840 and $8oo, secured by mortgage |

and promissory notes. The learned judge
charged the jury that because the debts were
under the control of the debtor they must not
be included in estimating the liabilities,

Per Rose, J.: This was misdirection alsc.

Held, following Macdonald v. MecCall, that a
creditor, to maintain an action of this kind,
need not be a judgment creditor,

Held, alsn, that there is nothing to prevent
a judge at the trial directing equitable issues
being tried by a jury.

Per Cangeron, C.J.: In determining whether
a debtor is insolvent, etc., his assets or effects
are not to be estimated at what they might
bring at a forced sale under execution ; but at
the fair value in cash on the market at any
ordinary sale,

Shepley, for the plaintiff,

Wouds, Q.C., for the defendant.

STEVENSON v, TRAYNOR.

Assessment and taxes—Onus of proof—Arrears
of taxes.

- In ejectment the plaintiff claimed under a
patent from the Crown, dated 15th June, 1878,
The defendant claimed under a tax deed dated!
toth November, 1881, made under a sale for
taxes on 218t October, 1880, The taxes for
which the land was sold were $1.13 for school
rate in 1877, and $§1 for 1878. There was no
evidence as to the rights of tne plaintiff prior
to the issuing of the patent, nor was it shown
that the Commissioner of Crown Lands had
made any return to the treasurer of the land
having been located as a free grant, *“sold or
agreed to be sold " under R. S, O. ch. o8,
sec. 106,

Held, that the production by defendant of
the tax deed did not cast the onus on the
plaintiff, the patentee, of proving that no taxes
were in arrear; but that the plaintif by the
production of his patent made out a prima
Jfatie case, and the defendant, relying on his
tax deed, was bound to prove the tax sale and
thut some portion of the taxes were in arrears
for three years, which the evidence failed to
show,

Laidlaw, Q.C., for the plaintiff,

¥. B. Clarke, for the defendant.

CockpURN v. Muskoka LUMBER
CoMPANY,

Free grant lands — Locatee cutling timber for
‘cleaving—Timber licensee—Damages—Loss of
brofits,

Under sec. 10 of R, 8. O. cb. 24, as amended
by sec. 2 of 43 Vict. ch. 4 (Q.), the locatee
may cut and use such pine trees as may be
necessary for the purpose of building and
fencing on the land so0 located, and may also
cnt and dispose of all trees, including pine trees,

j required to be removed in the actual clearing

of the land for cultivation, but no pine trees
(except for the necessary building and fencing
as aforesaid) shall be cut beyond the limit of
said clearing,

Held, that there was nothing to prevent the
cutting, clearing and cultivating tl.e land in

! geveral parcels in various shapes and forms, it

not being necessary that the clearings should
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be together and contiguous, so long as such is

done in good faith for clearing and cultivation, .

as was found as a fact here; and that the locatee
inay cut such pine trees as may be necessary for
the purpose of building an-* fencing wherever
he choses on the land : but they can only be
used for such pu-pose; but when the trees are
cut in the actuul process of clearing for the
purpose of cultivation they may be sold and
disposed of.

Trees so cut by the locatee in the actual pro-
cess of cultivation, ete., were sold to the plain.
tiff, a will owner, but were sejzed by defen-
dants, the timber licensses, wholalso had a mill,
and were taken by them thereto, and cut up
into lumber. It was proved that the plaintiff
could not get other logs at this season of the
yvear.

Held, Camgrrox, C.]., dissenting, that the
plaintiff was entitled to the loss of profits sus-
tained by him by being deprived of cutting the
lumber into logs at his mill.

Pepicr, for the plaintiff.

Robinson, Q.C., and ¥. H. Mayne Campbell,
{or the defendants.

Recina v. McFus.
Criminal {law——Forgery-—~Uttering -Promissory
note.

W, a Division Court bailiff, who had an exe-
cution against P. M. and H. M., arranged to

accept a note to be made by A. M., payable to ;

the order of A. D. M. The note was drawn
up by W,, and handed to the prisoner to obtain
A, D. F.’s endorsation, The prisoner took it

away, and shortly afterwards returned with .

the name A. D. F. endorsed to it. The pri-

soner then handed the note to A. F.,who signed :
his name as maker, and A, F, then delivered !

the note to W., who subsequently negotiated
it. The name A, D. F. was a forgery.

Held, that an indictment for forgery would
not lie, for at the time when A. D. F.’s name
was signed to the note it was not a promissory
note, by renson of the maker's name not being
then signed to it; and neither would a count
for uttering lie, for after it was signad by A, F.
it was never in the prisoner’s possession, but
was delivered by A, F. to W,

MeMahon, Q.C., for the Crowa.

Foim Dickmson, contra,

james v. CLEMENT,

Party-wall—Evidence of-—Injunction—
. Damages.

The plaintift claimed that the foundation of -
the dividing or partition wall between his and
defendant’s building was his and on his
premises, and that the upper part thereof had
always been used as a party-wall; that the
defendant, without his conseat, raised the
said wall a foot above plaintifi's premises,
and altered the roof from a flat roof to a
slanting one, whereby water, etc., was thrown
on plaintiff's premises, and plaintiff asked for
a declaration that the wall was a party-wall
and that defendant be restrained from pre-
venting plaintiff from using same, together
with the new part in continuation thereof, on
payment by plaintiff of half the costs thereof,
and that defendant be also restrained from
permitting the water, etc., to be discharged on
the plaintiff’s premises.

The jury found that the plaintiff had sus-
tained damage to the extent of $33, and also
that the wall was a party-wall, The isarned
Judge thereupon entered judgment for the
plaintiff, and made the decree as asked for.

Held, on motion to set aside the declaration
that there was no evidence to sustain the
finding, that the wall was a party-wall, for
the evidence showed that the wall was wholly
built on the defendant’s land, and there was
no agreement to show that it was to be
deemed a party-wall. The decree was there-
fore set aside; but as regards the dam-
ages, as these were not moved against, they
were not interfered with.

Hardy, Q.C., for the plaintif,

Robertson, Q).C., for the defendant.

Grauam v. Lonpon Muruar Ins. Co.

Insurance—Fuyther insurance—Assent thevelo—
Mutual company.

To an action on a fire insurance policy in a
mutual company, the company set up as a
defence the eighth statutory condition en-
dorsed on the policy, whereby the company
were not to be liable for any loas * if any sub-
sequent insurance is effected in any other com-
pany, unless and until the company assent by
writing, signed by a duly authorized agent.”
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By 44 Vict. ch. 20, sec. 28 (O.), the Fire In-
surance Policy Act was made applicable to
mutual insurance companies, except when the
provisions of the Mutunal Fire Insurance Com:
panies Act is inconsistent with or supplemen-
tary and in addition therato.

By the Mutual
Companies Act, R. S. O. ch, 161, sec, 29, it is |
provided that *¢if an insurance subsists by the |
act, or with the knowledge, of the insured in |

any company and in any other office at the -

same time, the insurance in the company shall
become void, unless the double insurance sub-
sists with the assent of the directors signified

by endorsement on the policy signed by the !
secretary or other officer authorized to do so, !

or otherwise acknowledged in writing ' ; and
by the 4oth section that ‘" whenever notifica-

tion in writing has been received by a com. ;
pany, {-om a person already insured, of his :

having insured an additional sum on the sar-2
property in some other company, the said ad-
ditional insurance shall be deemed assented
to. unless the company so notified, within two
weeks after receipt of such notice, signify to
the party in writing their dissent." The policy
in defendants’ company was effected on 31st
July, 1884, On the 4th January, 1886, the
plaintiff effected a further insurance in the
Ontario Mutual for $1,000, of which no notice
was given until the 8th March, when plaintiff
wrote to the defendants, ** I hereby notify yon
that I have put a second : surance on my
stock and barn and implements,” to which
the defendants replied on 18th March, in-
forming plaintiff that he had not given the
number of the policy, nor the at. + ~ ~f the
other insurance, or the name of the COMIPauy.
The plaintiff did not reply to this, because, as
he said, he was away from home at the time.
A fire took place on the 16th March, and de-
stroyed the insured property, The jury found
that the plaintiff did not, within a reasonable
time atter effecting the further insurance, notify
the defendants, but that the notice was reason-
ably sufficient so far as the plaintiff knew.

Held, that under sec. 39 of ch. 161, the in-
surance was void, and that it was immaterial
whether the plaintiff had or had not notified
the defendants within a reasonable time when
there were no assets, and that plaintiff could
not avail himself of section 40, as there was
no sufficient notice given.

Held, also, that under the eighth siatutory
condition. the policy was void, and if s... 40 -
could be held as supplementary, etc., of it,
the plaintiff, by reason of his'insufficient nctice
did not come within it. :

Maclennan, Q.C., for the plaintiff,

McMillan, of London, for the defendants.

CHANCERY DIVISION.

[

Proudfoot, [.] [October 23, 1836.
Re Cannon, OaTEs v. CANNON.

Administration action—Champertous agresment 1o
get control of a claim on which to apply for admin-
istration ordey—Petition to set aside administra-
tion order—Creditors rights theveunder-—Cham-
pertous claim disallowed.

0., assuming that the firm of T. & 0., of which
he was a member, had a small claim of about $300
against the estate of A. M. C., a deceased
intestate, ascertained that H, & Co. had a large
one of over $7,000 on promissr 1y notes, and tried to
induce H. & Co. to join him in an action for the
administration of A, M. C.'s estate, which they
declined to do. H. & Co. offered to sell their
claim to him for $2,000, which offer O. refused to
accept, but finally, without the payment of aay
valuable consideration, obtained an assignment of
H. & Co.'s claim for the purpose of collecting it
under an agreement by which he was to pay H.
& Co. one-half of the amount collected on said
claim after payment of costs. H. & Co. did not
make themselves responsible for any costs. O.

i brought his action on these notes against M. E. C.,

the administratrix of A, M. C., who, not knowing
anything of the claim, did not resist the making of
the administration order; but when the facts were
elicited in the Master's office, and when O.'s own
claim was disallowed by the Master, filed a petition
to have the order set aside on the ground of
champerty.

Held, that as a decree for adininistration is for
the benafit of all the ¢reditors, and as another
ezeditor had established a claim under it, the
administration order could not be set aside.

Held, also, that the agreement between O, and H.
& Co. was champertous, or so strongly savouring
of it that it could not be maintained and that O,
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could not prove on the notes in this administra-
tion suit, Reymell v. Sprye, 1 D, M. & G, 61, and
Hutley v, Hutley, L. R. 8 Q. B, 113, considsred.
MeMichael, Q.C., and 4. Hothin, Q.C., for the
petitioner,
Foster, Q.C., and ¥. B. Clarke, contra.’

A s

Boyd, C.} [Nov. 24, 1886.

BEATTIE v. SHAW ET AL.

Mortgage by executor to co-gxecritor—Death of
mortgagee—Discharge by survivor—Vali 'y of
discharge—Improvements under mistake of ' rle.

The Rev. W. H, died, leaving F, H. and W. H,
his executors, who both proved the will. F, H,,
on January 17, ../4, mortgaged certain lands to
W. H., his co-executor, to secure certain moneys
due by F, H. to the estate of Rev. W, H,, both
mortgagor and mortgagee being described as
executors of that estate. Interest was paid on that
mortgage up to April r, 1885 The executor,
W. H., died intestate in July, 1879. On April 10,
1884, F'. H. sold the lands to M., and on same
day executed a discharge of his own mortgage,
which was registered April 15, 1884, in which the
mortgage was misdescribed as if it had been taken
to the Rev, W, H.

In an action by the plaintiff, who had been
appointed by an order of court to represent the
estate of Rev. W. H, on the mortgage against
several defendants who had become owners of the
land, in which the deferidants contended that the
discharge of F', H. was valid, and claimed for their
improvements under mistake of title, it was

Held, that the mortgage was not discharged, nor
the estate reconveyed to F. H, by what was done,
and that the legal effect of the mortgage was to
enable W. H. to hold tl.: estate in his own right
as against F. H,, although, as regards the bene-
ficiaries under the Rev. W, H.'s will, W. H. was
only a trustee, R. 8. O.c. 3, s. 67, contemplates
the action of two parties, one to pay and the other
to receive, and not both represented by one
and that one whose duty and interest were in
direet conflict; and under these circumstances
sucHa transaction cannot stand. The defendants
had actual notice by the registered discharge that
F, H., as surviving executor of the Rev. W. H,,
was attempting to deal with himeself as mortgages,
and it was at their peril they took such a title

.

without satisfying themselves that there was a rea,
satisfaction and discharge of the mortgage moneys
as regards the persons entitled under Rev. W, H.3
will. But 2 reference was ordered as to Improve.
ments under mistake of title, Bacon v. Shier,
16 Gr. 485, considered and distinguished.

¥. C. Hamilion and Alan Cassels, for piaintiff,

Bain, Q.C., for defendants,

[

Divisional Court.} January 3.

CoyNE v, BRODIE ET AL.

Trustes ond cestui que trustmPrincipal and agent—
Statute of limitations.

J. C. died in 1876, and left an estate, very much
embarrassed, to his wife; the plaintiff, B., an
active business man, acted as agent for the
plaintiff in settling up the estate, and induced a
very large majority of the creditors to give up
their claims, or settle them on ter ry favour-
able to the plaintiff. He also sold .. house, part of
the estate, for her, and part of the purchase money
was taken in the notes of I, the purchaser, The
notes came to the hands of S., a brother of the
plaintiff, who held them and collected some of
them for lier.

Some little time after, B. asked S. if the notes
were all paid, and when he was told some of them
were not, he said the money for a loan to F. was
then going through his hands, and if he had the
notes he could collect them, and so save them for
the widow and orphans out of that money. The
rotes were given to him and he collacted them ;
but the money was left in his hands unclaimed for
eight years, until he made an assignment for the
benefit of creditors,

In an action against him and his assignees, in
which the defendants set up the Statute of
Limitations as a bar, and the plaintiff contended
that B. was a trustee, and that the statute could
not be pleaded, "

Held, Camgron, C.J. C.P. (at the trial), that B.
recelved the notes as agent of the plaintiff for the
purpose of collecting the money as agent for the
plaintiff, and that the statute was a bar, Therte
Wwas no express trust, only such a trust as arose
from the relation of principal and agent, which
does not prevent the operation of the statute.

On appeal, as the Divisional Court was evenly
divided, this judgment was affirmed,
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Per Bovp, C.—B. undertook to hold the notes, not
for safe custodyasa deposit, nor for investmentas a
scrivener, but as an attornsy or jagent to collect
and remit. This establishes a ficuciary relation-
ship, but not that of a trustee and cestui gue trust,
to all intents. A breach of trust arose on B.'s
part, when he failed to remit gnd kept the money
an unreascnable time, which indicated his inten-
tion to convert it to his own use. From the time
plaintiff knew, or might have known, that, they
were at arms’ length, the retention was an adverse
posesssion. Plaintifi"s duty then was to make
him pay as a debtor, and if she failed to resort to
the usual remedy within six years he had the
right to plead the atatute. Substantially, B.'s
position was not different from that of a solicitor
who received notes aud securities to collect for his
client. The moneys he collecis are recoverable
by a legal action to which, if not prosecuted within
six years, the statute is a bar, Cook v. Grant, 32
¢, P, 511, distinguished.

Per ProudrooT, J.—A trust attached ‘upon the
notes given to B, They were not to become his

property ; a special confidence was reposed in him
to secure their payment out of an entirely distinct :

transaction, and " to save them for the widow and
orphans.” The trust continued until the completion
of the transaction by the money being placed in
the widow's hands. The notes were not due when
confided to B. He was not a mere agent to collect,
but he was to use an influence to get better security
or anticipated payment. Cook v. Grant, supra,
considered.

Bain, Q.C., for plaintiff.

¥. H. McDonald, Q.C., for dafendants.

Divisional Court.] [January 8,

McMuLLen v. FRreE,

Duainages to present crops—To farm permanently
—Evidence of—Improper rejection—Action by
norigagor—Foinder of morigagee.

Plaintiff bought seed barlcy from defendant
guaranteed to be clean, The sesd was sown, and

" it was afterwards discovered that it was mixed

with a weed called wild vetches, or wild peas,
which took root and grew up with the barley.

In an action to recover damages for depreciation
in the value of the farm the evidence showed that
the plaintiff had not sustained any damage to his

crop, but he tendered evidence to show deprecia.
tion in the value of the farm, which the learned
Judge refused to receive.

On motion to the Divisional Court for a new
trial,

Held (reversing Galt, J.) that the plaintiff
should have been allowed to substantiate, if he
could, that the necessary consequence of sowing
the fou! seed was to lower appreciably the value of
the farm, )

On the argument it was contended that as the
farm was mortgaged the plaintif (mortgagor)
could not maintain the action.

Held, that in equity the mortgagor is the owner
in a case like this, where the land is worth con
siderably more chan the mortgage, and it is for the
Judge to direct the mortgagee to be added or to
direct the sum recovered to be paid into court for
his protection, if it appears that his interests are
being affected prejudicially by the litigation ; but
it is no reason for dismissing the action, and a new
trial was ordered.

Riddell, for the plaintiT.

Clute, for the defendant.

Divisjonal Court.} |January 8.

St DENIS v. BAXTER,

Findings of jury in answer to questions—Recom-
mendation of verdict —Entry of verdict by fudge on
Sfindings.

In an action for wrongful dismissal the jury
found (1) That there was a final bargain made
between the parties: (2) That the plaintiff was to
get $goo a year, and in answer to the question:
“* It being & condition of the bargain that the plain-
tiff's term of service should end if he were not fit
to do the duties of a captain, was the plaintifi
fit to do the duties of a captein 7" Ans, (3) It has
not been satisfactorily shown by the evidence, and
{4) The plaintiff was dismissed, and added as a
rider the following : * Your jury, believing that the
plaintiff did not receive proper aid in the discharge
of his duty, would recommend a verdict for plain-
tiff of $100."

The judge entered a verdict for the defendant,
and the plaintiff moved to set'it aside.

Held, as the Court being evenly divided that the
verdict should not be disturbed, and leave to
appeal was granted, '
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Per Bovn, C.—The onus was on the defendants
to prove the unfitness, and the jury, as is manifest
by their recommeadation, did not intend to pro-
nounce against the plaintif's competency, The
findings were left in too uncertain a state to enter
a verdict for cither party against the will of the
othes. No material part of what the jury rveturns
to the judge should be disregarded.

Per ProunrooT, J.—The duty of the jury was
completed when they answered the questions, It
was for the judge to determine what the legal
result of the answers was. The jury's recom-
mendation would rather seem to have been done
more for sympathy for the plaintiff than with the

desire of affirming his competency, which they had .

breviously found was not proved.
Jplesworth, for the plaintiff,
Cassels, Q.C., for the defendants,

Divisional Court.} [January 8,
Bupp v, BeLL,

Negligence of master in instructing a servant
respecting machinery,

The plaintiff having had vears of experiéuce in

running iron work machines, and having been pre- : brought on as required by Rule 427
viously employed by the defendants in their wood - V

Ferguson, J.]

Divisional Court.]

MEYER ET AL v. BELL.

Ssduction—Right of mother and stepfather to.

maintain action when daughter not living with

plaintiffs.

In an action for seduction brought by the mother ..

and stepfather of the daughter, it appeared that at
the time of the seduction the daughter was not
living at home with the plaintiffis, but was out at
service,

Held (affirming Galt, ].)," that the plaintifi had
the right to maintain the action.

German, for the plaintiff,

Osler, Q.C., for the defendant.

PRACTICE.

[January 17,

i

SxowpeN v. HUNTINGTON.
Chambers appeal—Time— Christmas vacation- -
Extending time.

The tinie of Christmas vacation is not o he
excluded in reckoning the eight days within which

" an appeal from the Master in chambers, or local

working manufactory, hired a second time, and .

wae injured in working a jointer, which he was told
other men had been injured at.
against his employers,

Held, that plaintiff knew from his own inspec- .

tion and experience that the machine was danger-

ous, that it needed caution and firmness in oper-

ating, that the risks were open to his observation,
and that his opportunities and means of judging of
the danger were, at least, as good as those of his
employers, and a motion to set aside a nonsuit
entered at the trial was dismissed,

Negligence on the part of a manager or foreman
is not constructive negligence on the part of the
master.
must be established, as a foreman is but a fellow-
servant, though it may be of a higher grade,

F. L. Murphy, for the plaintiff.
4. H. MacDonald, for the defendant,.

Judge, or Master sitting in chambers, is to be

As such appeals are not heard in vacation, the
time for appealing will be extended as a matter of

X . course upon an ex parte application.
In an action - po s PP

Hoyle:, for the plaintiff.
W. M. Douglas, for the defendants.

Ferguson, J.] {January 7.

Re S., INFanTs.

Habeas corpus—Evidence—R. 8. 0. ch. 70, sec. 1--
Foreign commission-—Discovery,

Held, that the provision in R.S. O. ch. 70, sec
G, that the court or Judge before whom any writ

t of habeas corpus is returnable may proceed to
Actual personal negligence of the master |

exat.:ae into the truth of the facts set forth in such

i yeturn by affidavit or by affirmation is permissive
only, and that a Judge has power in such a case to

direct that the evidence shall be taken vive voor
befcre him,

{Pebruary 1, 1887, '

{January 8.
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And in this matter it was directed as in Re
Murdoch, 9 .P.R. 132, that the evidence should
be taken viva voce, and'it was ordered besides that
a foreign commission should issue to take evidence
abroad and that the parties to the application
should be at liberty to examine each other tor
discovery before the hearing.

Maclennan, Q.C., and H. ¥. Seott, Q.C., for
the father of the infants.

S. H. Blake, Q.C., and H. Cassels for the mother.

Ferguson, }.]
RE ALLISON ET AL., SOLICITORS,

Solicitor and client —Delivery of bill of costs—Ofer
by solicitor—Taxativa,

settlement less than the amount of a bill of costs
as rendered, and has made the offer in a manner
unequivocal and binding upon him, then, and not
uther\visé'. he is allowed the benefit of the offer, if
the client reject it, and proceed to tax the bill.

Re Freeman ¢t al,, 1 P. R. 102, and Re Carthecw
and Re Panll, 27 Ch. D. 435, considered and
explained. And where the offer to make a reduc-
tion in the bill was not upon the face of it, nor in
any letter accompanying it, but was made verbally,
and in the course of a conversation on the subject
after the delivery of the bill,

Held, that the offer was not of an unequivocal
ch--acter, made so as to be binding upon the
solicitor, but left him free, when it was not ac-
cepted, to claim all he could get upon a taxation,
and he was therefore not entitled to the benefit
of it,

Macnee, for the solicitors.

{Vutson, for the client.

Bord, C.] {Jan. 25.
MacponaLp v. McCaLn ET AL,

Costs as between solicitor and client—Creditor's
action— Contribution — Payment out of fund—
Appeals.

In a creditor's action to set aside a chattel
mortgage as preferential, the judgment at the trial
declared that the mortgage was fraudulent and
void as against the plaintiff and such other credi-

[Jan. 24. |

!

; aside the mortgage.
| defendants to the Court of Appeal and the

tors of the defendant, C., as may contribute to the
expenses of the suit. This judgment also directed
that the plaintiff should be paid his party and
party costs by the defendant, McC., and his addi-
tional costs, as between solicitor and client, out of
the fund recovered for the creditors by setting
The case was carried by the

. Supreme Court of Canada, and the judgment at
| the trial was finally affirmed in all respects, bu
. the additional costs, as between solicitor and

client, were not given by the Court of Appeal or
the Supreme Court.
Held, that the plaintiff's expenses in saving the

- fund were not limited to party and party costs,

but extended to those incurred, as between solici-

i tor and client, to the end of the proceedings in the

: appeal to the S Sourt.
\WWhere a solicitor has offered to take in full : ppeal to the Supreme Court

The principle is
that when, in a creditor’s suit, the fund is insufli-
cient to pay the plaintiff his costs, those who have
come in and received a benefit under the decree
must contribute to make good that loss which the
plaintiff has borne on behalf of all creditors, The
plaintiff had a right, therefure, to object to the
other creditors coming in to share ‘n the fund,
until they had contributed to these extra costs;
and, in order to avoid circuity, it was directed
that they should be taxed and paid out of the
fund.

Middleton, for the plaintiff,

George Kerr, for the defendant, McCall,

CORRESPORDENCE.

LIMITATION OIF ACTINNS.

To the Editor of the CANADA Law JOURNAL:

Dear Sir,—1 have read your editorial article in
the last number of the Canapa Law JOURNAL on
the subject of the period of limitation for enforcing
a niortgage or judgment.

No one will, I suppose, question the propriety ot
adhering to the course of decision in England in all
branches of our law which are founded upon the
law of England, and amongst others to English
authorities as to the meaning of a Statute which
has been copied from an Imperial Act, “{f\"” (a8
put by Judge Rose in Macdonald v, Elliott, 12 Ont.




At e

+

60 CANADA LAW JOURNAL.

[February 2, 1887,

CORRESPONDENCE,

100), " upon examination of the English Act and
ours, it appears that there is no substantial differ-
ence in the language, and that the same rules of
cunstruction should be applied.”

1 wish, however, to make a humble remonstrance

apainst such an indiscriminate adoption of English -

decisiong as you would seem to advocate, and more
especially against the English decision in Sutton v.
Sutton, 22 Chy. Div. 511 {the text of your article),
being taken to be '* the *very opposite " of the de-
cisions you mention of our Court of Appeal. Is it
not possible that the Court of Appeal in Suéton v.

Sutton, and the other recent English cases has '

rightly construed the Statute upon which it was
required to adjudicate, and that Allan v. Me-
Tavish, 2 Ont. App., and Boice v. O'Loane, 3 Ont.
App.. are also correctly decided in view of the con-
dition of cur legislution o the same subject

The two latter cases, as T understand them, pro-

which writs of axecution have never been issued,
after it {s more than 135 years old. :

In view of the above three provisions occurring
in the Statutes passed in the same Session, is it not
reasonable to conclude that our Jourt of Appeal, if
the matter again arose, might properly hold that
the circumstances existing here are practically
those which existed in England when Husnfer 1.
Nockolds was decided, but which had ceased to
exist before Sutton v.-Sutton was decided, and that
therefore, the decisions in this country should still
follow Hunter v. Nockolds ?

Further. is it not also reasonably arguable that
if the tribunal which decided Sutfon v. Suiton had
been then construing our Acts, its decision would

© have been in accordance with Alan v. McTavish
* and Boice v. O'Loane ?

ceeded on the ground that Con. Stat. U.C. ¢. 78,

namedq the period (2o years) of limitation for a per-
sonal action, and Con. Stat, U. C. ¢, 88, the period

of limitation (also 20 years) for enforcing a charge °

against land, and that the Act of 1874 (reducing
certain periods of limitation to ten years) was only

enacted in anendment of Con. Stat. U. C. ¢, 88, -

leaving ¢. 78 unaffected, so that practically there :

was existing in this Province a state of things simi.
lar to that which existed in England when Hunter v.
Noekolds, 1 Mac. & G. 640, was decided, the two cor-
responding Imperial Statutes haviug been passed
in the same Session.

In Sutton v. Sutfon, the court had to deal with
an Actof 1833 and an Act of 1874, and held that
the latter Act effected a repeal of inconsistent pro.
visions in the former. .

Allan v. McTavish and Boice v, O'Loane were de-
cided upon the legislation prior to the Revision of
1877, and, assuming for the sake of argument,
{though only for the sake of argument), that the
court was not correct in holding that the Act of
1874 was merely an amendment of Con. Stat.
¢. 88, and had no effect upon Con. Stat. ¢, 98,
did not the Revised Statutes, which came into force
on the 18t January, 1878, adopt the construction
afterwards put by the Court of Appeal upon the
twwo chapters of the Con. Stat.? We there find in
chap. 61, sec, 1, the period of 20 years as the limi~
tation of the personal action, and in chap, 108, sec,
23, a clause identical with the English clause in
question in Swutton v. Sutton, and with our Pro-
vineial enactment of 1374 (except that ten years
instead of twelve is the reduced period of limita-.
tion). Further, in regard to judgments, on turning
to chap. 50, sec. 330, we find a secticn which con-
templates proceedings Lo enforce a judgment, upon

In Sutton v. Sution, at page 518, Cotton, LJ.
Says 1 '

*One difficulty I have felt has been in conse-
quence of the case of Hunter v. Nockolds, 1 Mac.
& G. 640, decided by Lord Cottenham, in which
he expressed an opinion that although in actions
brought to recover money issuing out of the lands,
only six years' interest could be allowgd, yet he
based his decision upon this ground that oné must
take the two Statutes, 3 & 4 Will. IV., c.27,and 3 &4
Will, IV., c. 42 together. That might be right under
the circumstances. He was driven to that by this
cousideration, that the one Act was only passed

- three weeks before the other, and therefore he sail
i you must read the two together, and take the latter

: one only as an explanation of the other Act. 1

think we are not in any such difficulty here, be-
cause the section we have to construe is contained
in an Act passed in the year 1874, and therefore
there is no necessity for construing this so as to
leave the same bar to ar action on the covenant,

. as that which is provided by section 42 of the

earlier Act. There is no nacessity to follow in this
case the way {n which Lord Cottenham dealt with
the two Acts passed almost simultaneously.”
Yours truly,
THoMAs LaNGTON.
Toronto, Fan. 28th, 1887.

[The point »imed at was not so much whether the
case of Swtton v, Sutton did override Boice v.
Q'Loane and 4llan v. McTavish ; as whether assum.
ing it did so {and as the learned judges quoted from
appear to have assumed), the decision of the Court
of Appeal in England should be held to over-
ride a decision of our Court of Appeal, where such
decisions were, on the same point, to the opposite
effect. —Ed. Law Jounrxar.]




