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DIARY FOR DECEMBER.

New Trial Day, Q. B. Open Day, ¢ P. Last
day of determining by Councils of appeal
from value of land. Clerk of every municip.
except Counties, t0 return res, rate-payers.

Open Day.

1st Sunday in Advent.

Paper Day, Q. B. New Trial Day, C. P.

Paper Day, C. P. New Trial Day, Q. B. Last
day of notice of trial in Co. Courts. Con-
solidated Statutes came into force 1859.

New Trial Day, C. P, Open Day, Q. B.

Open Day. Re-hearing Term in Chancery com.

New Trial Day, Q. B. Open Day, C.P.

Open Day. Michaelmas Term ends. Last day
for Attorneys to take out certificates.

#nd Sunday in Advent.

General Sess. and Co. Court 8itt. in each Co.

Grammar and C School t pay-
able. Collector’s roll to be returned uniess
time extended.

17. SUN. $rd Sunday in Advent.

18. Mon. Nomination of Maycrs, Aldermen, Reeves, Co.

and Police Trustees.

91. Thar. St. Thomas.

24, SUN. Akth Sunday in Advent.

95. Mon. Christmas Day. Christmas vacat. in Chan. beg-

a6, Tues. St. Stephen.

57, Wed. St. John the Evangelist. Nomination of School

Trustees in Toronto.

31. BUN. IstSunday after Christmas. Last day for School

Trustees to make half-yr. report to Loc.Sup-

J—

2. Sat.

3. S8UN.
4. Mon.
6. Tues.

6. ‘Wed.
7. Thur.
8. Fri.
9. Bat.
10. SUN.

12, Tues.
14. Thur.

THB
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EXECUTIONS IN DIVISION COURTS.

The case of Daoy v. Johnaom, recently
decided in the Court of Queen’s Bench, will be
read with interest by those of our subscribers
who are concerned in the administration of
justice in Division Courts.

The question invoived was in strictness 8
matter of pleading, but the remarks of the
learned Judge who delivered the judgment of
the court should benoted by Clerksand Bailiffs,
We shall publish the case in full: the head

note by the reporter is as follows:

« A declaration against a Division Court bailiff
for not levying under an execution, slleged that
the plaintiff recovered a judgment in the Firet
Division Court of the county, and thereuport s
out an execution directed to defendant 88 baili
of the Second Division Court, eommanding him
to make the money out of the goods of defendsnt
in the suit, wheresoever the same might be found;

and that there were goods of such defend?nt
within the bailiwick of defaadant, ot of which
he could have levied.

“ Held, that the count was

was not shown to be within

bad: that the writ
the Act 28 Vie

cap. 23, secs. 18, 19, for it was not alleged that
the fi. fa. was to be executed in the defendant’s
division or near to it, or that the goods were
within such division, the defendant’s ‘bailiwick’
extending to the whole county.”

PR

SECURED CREDITORS IN INSOLVENCY.

The right of secured creditors to prove and
rank on the estate of their insolvent debtor,
has recently been the subject of discussion in
the Court of Queen's Bench, and the result
has been to upset some of the views enter-
tained by assignees and lawyers on the subject.

The facts of the case we allude to (In 7¢
Hurst, 81 U. C. Q- B. 116) were, that the
insolvent in February, 1866, executed a mort-
gage on lands and an assignment of goods to
trustees for the benefit of R. G. & Co., and
other creditors named ; and in August follow
ing he made a voluntary assignment under the
Insolvent Act. The trustees, after this assign-
ment, gold part of the real estate under the
power of sale, and received part of the pro-
ceeds of the goods. B. G. & Co., then claimed
to prove against the estate for the balance due
to them above what they had received from
the trustees.

The official assignee held that they had lost
their right, having elected to look at their
security instead of bringing it in under section
5, sub.gection b, of the Insolvent Act of 1864 ;
and his award was confirmed by the County
Judge on appeal.

The case was twice argued before the Court.
On the first occasion the two Judges then pre-
sent differed in their view of the law, and the
case wag re-argued before the three Judges,
when it was held by the majority—Mr. Justice
Morrison dissenting, and upholding the opinion
entertained by the official assignee and the
County Judge—that * the mere fact of the
gale did not necessarily exclude them from
proof, but that the gecurities sold might yet
be valued; and if the estate had not been
ore recompensed for any loss

prejudiced, or W
thereby, they should still be allowed to prove.’

e
Our Shcet Almanac for 1872, which haé
become so populaf contains much new and
useful information, and i8 ready for distribu-
tion: extra copies can be had at the office
of publication at & small price. The Index for
the Local Courts Gazette for 1871 is in the
printers’ hands, and will be issued shortly.
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SELECTIONS.

LOCAL COURTS, AND THE BOUNDS
OF THEIR JURISDICTI"N.
BY MR. SERJEANT PULLING.

We all now admit the value of local courts,
and the necessity of bringing home justice to
every man’s own door. Qur surprise is, how
the principle could be so long successfully
defied ; how, in civil cases, the quibbles, and
dishonest fictions, resorted to in Westminster
Hall, to bring our ancient system of local
courts into contempt, could be suffered to
prevail ; how, for justice administered on the
spot, our forefathers could tolerate the gradual
substitution of a compound of law, doled out
at a distance, at a great cost, in a very pedan-
tic form, and of so very artificial a character
as to almost defy the detection of the simple
Jjustice as one of its ingredients. We are apt
to forget, in considering our legal institutions,
and the reforms to which they have been sub-
jected, how much of good is derived from a
remote period, how much of evil and abuse
from that which has intervened, In dealing
with the subject of local courts, the innova-
tions that were gradually introduced, the
reforms which have been effected, and the
reforms which are still needed, it is usual to
dwell only on the question of civil Jjurisdiction,
whereas there is hardly anything that is ap.
plicable to this part of the subject which can-
not, with equal force, be brought to bear on
the question of criminal Jjurisdiction.

The principle of Alfred’s Code of Laws was,
that all matters, both of civil and criminal
jurisdiction, should be disposed of in the
locality in' which they occurred, by local
Jjudges, and by a jury chosen from the imme-
diate locality, If the County Court, before
the innovations of the Norman lawyers, was
the universal Court of First Instance in civil
cases, its other chamber, the Sheriff’s Tourn,
had a similar jurisdiction in criminal cases.
If it was through the subterfuges of Westmin-
ster Hali that the old County Court lost its
importance as a civil tribunal, it was by means
also of its legal subterfuges that its criminal
jurisdiction became a dead letter. The usurp-
ation of the civil jurisdiction of the old County
Courts by the Courts at Westminster Hall,
Was not a greater innovation than the narrow.
ing the criminal jurisdiction of the Sheriff's
Tourn by a succession of Judge-made laws,
and the substitating for this Jjurisdiction the
authority conferred by the royal commissions
of oyer and terminer and gaol delivery, and
that much slighter guarantee for judicial
‘efficiency, the mere commission of the peace.
We express wonder at this day how such un-
warrantable encroachments on the constity-
tion could have been effectually made; how
the Legislature could have remained silent or
ineffective in dealing with such innovations ;
how it could be endured that an arbitrary
test of the limit of jurisdiction in civil cases,

the amount of 40s., fixed at a time when it
represented at least forty times the present
value of that sum, should have continued il
twenty-five years ago to have been adhered
to, in defiance of the notorious changes in the
value of money, and how. for the legal re-
covery of all sums exceeding 40s. it became
competent to the suitor, if not compulsory, to
resort to the cumbrous, costly, and dilatory
machinery of an action or suit in the Superior
Courts at Westminster. But it is not the
less true that during the 568 years which
elapsed between the date of the Statute of
Gloucester, and the passing the County Court
Act of 1846, the only remedy afforded by the
Legislature against the abuses that had crept
into our system of administering justice in
small debt cases, was the institution by
special favour in some towns, of Small Debis
Courts, of a worse description than the old
institutions so unnecessarily laid aside, and
rapidly productive of so many evils, that the
scant and costly justice of the Courts of West.
minster Hall was preferred to the injustice
which was so frequently the produce of these
eccentric tribunals,

The want of an effectual substitute for the
old system of local courts of criminal Jjurisdic-
tion led, as we all know, to that chaos of legal
enactments, giving the jurisdiction of Justices
of the peace, who, originally appointed -as
conservators of the peace, came at the whim
of every fresh Parliament to have gradually
heaped” upon them Jjudicial functions more
extensive and varied, confused and unintelli-
gible, than perhaps have ever been conferred
on any honorary official body of men expected
by a fiction of Jaw to understanad their duties.

Our system of local courts of civil Jjurisdic-
tion is now thoroughly established. For the ,
success of - this institution we are, if the truth
must be told, less indebted to Westminster
Hall, or the woolsack, than to wholesome pub-
lic feeling, which has given earnest welcome
to an institution, essentially good, based on
the ancient principles of our constitution, and,
after unwarrantable restrictions placed on it
by the Courts at Westminster, revived to
make up for their shortcomings. It is quite
unnecessary to dwell upon the ordeal the in-
stitution of our modern local courts had to go
through.  Bigotry, prejudice, ard selfish in-
terests pointed out nothing but evil from the
experiment, the spread of a spirit of litigation
and extortion, the deterioration of Jjudicial
character, the destruction of the Bar, and the
legal profession generally ; and whilst the
sudden creation of such a large number of
new judicial offices brought into the field a
little army of candidates, it certainly cannot
be said that, as a rule, the most eligible were
selected. It came to be a practice in West-
minster Hall to speak of the County Court
Judges with disparagement ; stupid anecdotes,
illustrating their inefficiency, were circulated,
and if, by any subterfuge, the Jjurisdiction
of the County Courts could be excepted to,
it seemed justifiable and right.  Whether,
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through actual defects in our system of judi-
cial patronage, or the want of confidence which
the profession bad in the appointments 0
County Court Judges, these officials were
treated for a long time, both in Westminster
Hall and St. Stephen’s, as il unfit to dispose
of any but the simplest cases, involving neither
large amounts, complicated facts, or serious
questions of law.

The Legislature has now gradually increased
the jurisdiction of the County Courts, 0 % to
make them certainly something more than
what they were originally called, Small Debt
Courts; and the salarjes of the Judges have
very properly been augmented. We have 2
right to expect that, with the large number of
really eligible men who now are said to aspive
to the office of Judge of County Courts, the
appointments will be henceforth in every way
free from objection.

Since the original Act of 1846, the legisla-
tion upon the subject of the County Courts
has been great ; the limit in amount and cha-
racter of their jurisdiction, legal, equitable,
and extraordinary, the powers of the Judges,
the sittings of courts, the amount of costs,
&c., have all been dealt with, and if we are to
credit the on dits as to the Judicature Com-
mission, greater changes are impending. We
pause now, only to refer to the propositions
of Mr. Daniel,* who, in his paper, recently
read before the Social Science Uongress, seems
to propose that the County Courts for the
purposes for which they were really called
into existence (viz., the adjudication of cases
of small debts and demands, ang the adminis-
tration of justice in the immediate district
where the dispute arose) shall now cease;
and that the courts, instead of being held, as
now, at short intervals in the places at present
appointed shall henceforth be established at
conveniont centres: several of the smaller
courts being done away with, and a very con-
siderable portion of the Judge’s work being
delegated to the Registrar.

We give Mr. Danigl's propositions in his
own words :

«(1st.) A reduction in the number of the
courts, by doing away with several of the smaller
courts. (2nd.) The power to obtain judgment

- by default extended to all cases of money demand
above 5. (3rd.) The period of limitation for the
recovery of debts for shop gnods should be con-
giderably reduced, in the spirit of the obsolete
though unrepealed Statute, 7 Jac. 1, ¢. 12, (4th.)

The principal registrars to have ;urisdietion to
hear all cases of contract up to 10 and all cases
of tort up to 2, and any cases by consent, with
power in specinl cases to refer the hearing to the

judge, (5th) The registrars should hold fre-

quent courts for these purposes, in some places
fortnightly, in all others monthly. (6th.} There
should be an nppenl from the registrar to the
judge, whose decision ghould be final. (7th.)
The judge should hear and dispose of all other

* «[ocal Courts, their Const
a paper read before the J urisprudence Department of the
Social Science Congress, held at Leeds, October 9, 1871—
V. Vernon Harcourt, Esq., Q.C., President—by W. T. 8.
Daniel, Q.C., Judge of County Courts Circuit, No. 11.

itution and J urisdict)on,”

basiness, with the assistance, when required, of
commercial asseseors, after the maanner of nauti-
cal assessors in the Court of Admiralty. (Sth.)
There should be an appeal from his original
jurisdiction to & Divisional Court of the High
Court of Justice. (9th.) The Courts of First
Instance should be established in the metropoli-
tan districts as well as throughout the country,
(10th.) By a re-arrangement of circuits and con-
centration of courts, the Courts of First Instance
should be established at convenicnt centres, and
thus a considerable reduction would be effected
in the number of judges and registrars—-probably
one-half of the judges and three-ifths of regis-
trars. (11th.) There should be a power of re-
moval from one Court of First Instance to another
for cause shown. (12th.) The procedure and
prz}ctice of all the courts should be simple and
uniform, and the process of each court should
run through all The Court of Probate and Mat-
rimonial (nuses might be taken as a model for
the procedure avd practice of Courts of First In-
stance. (13th.) The judges should be appoioted
by letters putent, and selccted for their fituess, and
take rank according to seniority among them-
selves, and next after the youngest puisne judge
of _the High Court. (14th.) There should be a
chief registrar to each Court of First Instance,
an nssistant registrar, when necessary, and a suffi-
cient staff of clerks. (15th.) The existing County
Court judges, who have served ten but less than
twenty years, should be allowed to resign upon
pensions equal to two-thirds of their present sala-
ries; those who have gserved twenty years at
their full salary ; and the Lord Chancellor should
have full power to require any others to resign .
upon such pensions, (not being less than two-
thirds of their present galaries), as he shall deem
just. (16th.) The judges and chief registrars
should be ineligible for Parliament, but the
judges should be eligible for the High Court, and
the chief registrars excluded from practice ”

Mr. Daniel adds—

“A sot of courts established on this basis
would, I believe, be more efficient and economi-
cal than the present, and the diminution in the
number of judges would allow of judicial ealaries
being paid of an amount which wouald secure the
services of able and experienced lawyers.”
ns are somewhat startling.
how the number of Judges

of County Courts required in 1847, when the
limit of their jurisdiction was 201, can now,
when that jurisdiction has been so greatly ex-
tended and expanded, be reduced, with any
security for the work being effectually per-
formed, Mr. Daniel's proposition, in aid of
this scheme, that s portion of the present
judges’ work should be delegated to the regis-
trars, and a number of the courts now held
be discontinued, scems open to the most seri--
ous objections. There is hardly any judicial
abuse more frequently complained of, and
more carefully to be guarded against, than
that of the judge abandoning to others the
work whizh he ought to perform himself.
When we hear with what bitterness suitors in
the Superior Courts complain of the injustice
done them, by their being driven to refer to
arbitration matters which, at great cost, they
had submitted for trial in the ordinary course;

These propositio
It is difficult to see
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when we have heard so much of the evil prac-
tice too frequently resorted to at Petty Ses-
sions, of leaving much of the work, legall
entrusted to the justices, to be dealt with by
the magistrate’s clerk, how great is the pre-
sent dissatisfaction of the suitor where the
Jjudicial businessina County Court is neglected
by the judge, and, as far as the law allows,
delegated to the registrar, it is altogether im-
possible to justify the Judges of the County
Courts, being legally allowed to delegate to
the registrars so large a portion of their Jjudi-
cial functions as Mr. Daniel here proposes.

The great object of the institution of local
courts is to secure the efficient administration
of justice as near as possible to the scene of
litigation, It would not be tolerated at this
early period of the reformed system of County
Courts that, under any such pretext as Mr.
‘Daniel affords, the stream of justice should be
allowed to flow back from the course of local-
-ization to that of centralization—and it is jn-
" -deed difficult to make out how it would be
any compensation to the community for losing
‘the speedy and effectual administration of Jjus-
tice on the spot to have a lesser number of
Jjudges sitting in greater dignity, and with
-more pay, at a distance.

The suggestion that has been of late so fre-
quently made, and is adopted by Mr. Daniel,
that the jurisdiction of the County Courts as
Civil Courts of First Instance should be ex.
‘tended, is entitled to far more consideration.
The number of civil causes tried on circuit is
‘becoming every year smaller. To make the
‘County Court Judges assistant to, if not sub-
stitutes for, the judges of assize, in a large
number of cases, reducing the number of cir-
cuit towns, instead of, as Mr. Daniel suggestr,
the number of places for holding local courts,
would be an unmitigated advantage. The
County Courts, with all the defects inherent
in a system built up by patchwork legislation,
are a valuable institution—let us increase
their jurisdictien, but not on any pretence
tike away the boon conferred on the public
of supplying justice in small cases, as in large,
speedily and effectually, in the very district
where the litigation arises.

The justice now administered in civil cases,
however, forms but an inconsiderable part of
that which the community require  To really
bring -home ‘justice to every man’s own door
it ie necessary to look beyond this. The
wrongs that are every day suffered, the griev-
ances to ‘be redressed, especially among the
humbler classes, can be but ineffectually dealt
with by any mere improvement in our forms
of actiou and civil procedure. The complaint
may involve a criminal charge, the character,
the happiness, the well-being of individuals or
of classes, to whom the redress, by a formal
action at law, is a mere mockery. Wherever
a criminal charge is involved, the parties who
stand as accusers and accused have a more
serious dssue raised than that which arises in
ordinary civil actions. To each of them the
dealing with the charge legally, justly, and at

once, and on the spot, is of far more import-
ance than the having civil remedies supplied
for mere debts or money demands. o the
mass of the people the enly justice they are
accustomed to look to now, is that which is
dealt out to them in the magistrates’ courts.
If the jurisdiction in criminal matters, and in
the large range of cases which are DOw en-
trusted to the magistrates, were as carcfully
legislated for as the recovery of debts, the
humbler classes would feel more respect for
the law, and would more rarely seek to be
their own avengers; and the whole cominu-
nity would be altogether more benefitted than
by any mere reforms in civil procedure, Is
it not practicable to effect reform equally effi-
cacious in the local proceduare with respect to
the one branch of Jjustice as to the other $—
80 to reform our system of administering jus-
tice in the great range of matters which now
cowe within the jurisdiction of Jjustices of the
peace, and in matters of a kindred character,
as to make dealing out law to the masses seem
more like the simple administration of justice.

It would be a work of interest to show how
the old Anglo-Saxon system of local justice,
which in civil cases has in our times been, to
a great extent, restored by the revival of the
County Courts, and which existed in no lesy
force, certainly with respect to criminal cases,
came step by step to give way to innovations,
more or less, of Norman growth—how, long
after the newer institutions had been generally
established, the earlier plant continued to be
cherished in our ancient cities and towns,
whose charters and ancient customs upheld
the privilege of having justice in criminal as
well as civil cases administered in local courts;
and how, in spite of the spasmodic efforts of
the Legislature to provide, by a heap of Statute
Law, for the difficulties which the substituted
institutions have occasioned, the administra-
tion of justice in criminal cases and in our
magistrates’ courts is still Jeft altogether un-
certain, confused, and unsatisfactory. It is
not practicable to pursue this topic now—we
have only to point out that there seems no
good reason which is applicable to the ques-
tion of reform in the administration of Justice
in civil cascs, which does not, with at least
equal force, prevail with respect to criminal
CaseS; no reason why, if the revival of the
ancient system of County Courts has answered
in the case of the one, a similar reform might
not be advantageously effected with respect
to the other; why we could not have tribu-
nals of First Instance, for the speedy and
satisfactory disposal of the whole criminal
business of the country within each of the
present County Court districts, as well as the
County Courts in their present form ; why a
County Court Judge sitting alone, or as presi-
dent of the assembled magistrates, could not
do all this (with a jury, of course, in those
cases where a jury is now required), as effec-
tually as a judge or commissioner on arcuit, -
as the chairman of Quarter Sessions, or a
Bench of Justices at Petty Sessions. It
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would, of course, require the appointment of
additional County Court Judges, but if the
advantage of this were not deemed sufficient
to make up for the cost, the deficiency woul

be amply made up by the saving in the ex-
penses of trial, and the keep of prisoners wait-
ing to be tried, without taking into calculation
the personal cost to prosecators, witnesses,
the police, the complainants, and the accused,
under the present system. Were such local
courts established, there would be no difficulty
in leaving to them not only the jurisdiction
now entrusted to magistrates, but in many
cases this jurisdiction might be enlarged. A
summary jurisdiction and power might with
great advantage be given to the Court in
many cases where magistrates have now no
power. Thus it might with advantage be pro-
vided that, in case of a criminal charge, the
Court should at once dispose of the question
of compensation, for a wrongful accusation,
prosecution, or false imprisonment, subject,
of course, to appeal in certain cases. In the
case of disputes between master and servant
it would be a great advantage to give the
Court power in all cases to finally adjudicate,
without restricting, as at present, the jurisdic-
tion to the case of servants in husbandry. It
might also with advantage be entrusted to

cuch courts to deal summarily in case of

slander and false accusstion, to assess the
compensation to the injured person, or to ad-
just all differences, as in the case of assaults.

The progress of law reform, like the build-
ing of the projected Palace of Justice, appears
at present to b® slow. It may be that the
plan of so distinct a change as that here pro-

osed may meet with ohstacles—that the in-
stitution of an unpaid magistracy is one which,
whether it work well or ill, Parliament would
hesitate to do away with. There is still 2
great deal to be done without trenching on
such delicate ground.

If we look at the present constitution of
our unpaid magistracy, we shall find a great
deal which might be remedied, without intro-
ducing any serious innovation. The Commis-
sion of the Peace for every county, including
the nawes of gentlemen whose legal qualifica-
tions consist in the possession of 100/. a-year
in land, has still the quorum clause in it, by
virtue of which, in old times, Blackstone in-
farms us, the presence of one of a select num-
ber of efficient men was required at every
sitting, a requirement which, as he explains,
was, and is, evaded by a sort of trick, the
names of one and all being repeated in the
quorum clause. "This quorum clause is still
efficacious in other commissions from the
Crown, as the Circuit Commissions, where
the quorum is constituted, not of the grandees
named in it, but only of the judges, serjeants-
atlaw, and Queen's counsel of the circuit-
By simply following the same course with the
Commission of the Peace, oné substantial im-
provement would be easily effected ; and, in
truth, very little is required to make our ordi-
nary magistrates’ sessions, if not perfect, at

least as efficient as tribunals at once excep-
tional and honorary can be.

There is hardly a single instance where the
Commission of the Peace does not contain the
names of men with higher legal qualifications
than those legally required of, or ordinarily
possessed by, the stipendiary magistrates ap-
pointed for the metropolis and elsewhere;
¢. g. men who have served as judges of the
Superior Courts at home or in the colonies,
Queen’s counsel and serjeants-at-arms, judges
of County Courts, chairmen or deputy-chair-
men of Quarter Sessions, recorders of cities,
&c.  The existing state of the law tends, ina
great degree, to discourage such men from
acting as magistrates under the Commission.

By the Statates now in force, no single
magistrate (not being a stipendiary) can,
alone._ transact the ordinary judicial business
of a justice of the peace; any unpaid magis-
trate, whatever his judicial aptitude, is simpiy
placed on a par with the other justices in the
commission. If be attends Petty Sessions he
may have to sit under a chairman in whom
he ‘has no confidence, and find his brother
justices wholly depending on the clerk for
“knowledge of “their duties; and yet he may
find himself outvoted in the ordinary business
“,“d decisions of the eourt. After such expe-
rience, he may probably be induced to absent
hm_\self for the future and to leave the magis-
terial work wholly to the care of those whom
he knows to be less competent, who may be
very estimable in private life, perhaps even
distinguished in society and in public, but
who, being without legal education or experi-
ence, are necessarily as much out of place on
the judicial bench as men without medical
education would be to decide cases at a hospi-
tal or an infirmary.

By a very easy amendment of the modern
legal provisions which have been referred to,
the advantage might be gained, . of securing,
in every district, magistrates at least as effi-
cient .and serviceable as stipendiary magis-
tl:lltes‘ without their cost, and all this without
disparagement to other magistrates in the
Commission. 7Thus, on every justice of the
peace, possessed of the judicial qualiﬁcations
already referred to, let there be conferred the
powers and jurisdiction now attaching to the
office of stipendiary magistrates. Let a return
be at once obtained from each county of the
names of all persons in the Commission of the
Perce so specially qualified, and their names
be included in a new commission as presiding
magistrates, It might, without any fear of
inconvenience, be provided that such presid-
ing magistrates shall have precedence of all
other magistrates, and that one shall act as
chairman at every magistrates’ court they
attend. By a few simple rules as to the time
and place of holding Petty Sessions, the at-
tendance of one of such presiding magistrates
could always bo secured, and thus, without
any very radical change, the existing ma-
chinery could be made to work till a better
were substituted. —Law Magazine.
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Norice or Acrion.
King v. Chambderlain, C.P., 19 W.R. 931,

It is not, perhaps, to be wondered at that,
in interpreting clauses in Acts of Parliament
which provide for the protection of those act-
ing in pursuance of the statute, by requiring
notice of action, the analogy of “action for
malicious prosecution should have been often
though erroneously followed, and a similar
test applied. Of course, if the thing done
were in reality in pursuance of the statute, no
action would lie, and therefore no notice of
action would be required, or, at least, not for
the same reason. On the other hand, if the
statute were made a mere preténce, and the
act were really one of wilful malice, the
ciause would obviously have no application,
Assuming then, a wrongful act, but the exis-
tence of an honest and bdona fide belicf in the
defendant, what must be the contents of that
belief: Not, certainly, that he is acting by
virtue of such and such a chapter of such and
such a volume of the statute book ; but, upon
the other hand, not merely a general belief
that he is acting legally ; an error as to the
law will not help him here more than else-
where. It remains, therefore, that the error
mist be an error as to facts; and, putting
together right law and wrong facts, it results
that he must have thought facts to exist
which, if they had existed, would have made
his conduct lawful under the statute in ques-
tion. The only question that remains is,
whether, in addition to this dona fide belief in
the facts, there must have been reasonable
and probable grounds for the belief Tt has
been for some time settled that this need not
be proved, although the existence of such
grounds may be an argument in favour of,
and their absence an argument against, the
existence of the belief. Downing v. Copel,
L. R. 2 C. P. 461, however, and Lester v.
Hart L. R. 2 C. P. 822, have apparently
misled some people, although both cases were
really iliustrations only of the proposition that
it is not enough for a man to believe generally
that he is acting legally, and that his error
must be not in the law but in the facts.  In
the latter case, however, it must be admitted
expressions are used which might mislead; it
is_useful, therefore, to have the principle so
affirmed and those expressions expliined, as
was recently done in King v. Chamberluin.—
Solicitors’ Journal.

POSTAL CARDS.

May a person with impunity make use of the
new postal cards to send his neighbour defama-
tory and scurrilous languags concerning him ¢
According to the daily papers, this question has
been answered by a metropolitan magistrate in
the affirmative; but we cannot but think there
must be some inaccuracy in the report. It is
said a tradesman applied to Mr. Newton for a
suminons against a man who had sent him a libel

on a post-card, and that the learned magistrate
refused to grant it, on the ground that there was
no more a publication of the contents of the card
than there would have been had it been a sealed
letter. We would caution any evil-disposed per-
son from relying on this supposed decision as
providing a safe and cheap mode for abuse and
defamation. The first point to be noticed is, that
ever since the time of Lord Mansfield it has been
admitted law, that the sending a letter containing
a libel to the party against whom it is made is a
suflicient publication to sustain an indictment,
although it would not support an action. In the
case of Rey. v. Burdett (3 B. & A. 717), the court
held that a delivery of a sealed letter containing
a libel at the post-office is a publication there,
The reason why an action will not lie on a libel
when the’ only publication has been to the party
libelled is, because the plaintiff could sustain np
injury unless he himself communicated the libel,
but this reason does not excuse the libeller from
being prosccuted for the offence, the oist of the
crime being not the injury to the individual, bat
the provocation and tendency to a breach of the
peace.  This is no obsolete doctrine. Within the
last two years a man was sentenced at the'Old
Bailey for writing a libellous letter to and of the
prosecutor. But we go a step further, and contend
that there is a great difference between sending a
letler in an envelope and writing a Jibel on o post-
card, which can and probably will be read by
clerks, letter carrvicrs, domestic servants and
others. It must be remembered that the annoy-
unce caused to the recipient of the libel will arige
from the suspicion that others have seen it. and
in this way a nervous person’s life might be made
a perfect burden to him, althouszh in fact he aloue
might have read the imputations upon his charac-
ter. If a man wishes to abuse you, and is not
anxious that others should sce it, it is surel y not
too much to require him to pay a penny for a
stawp, and put the abuse under cover. It was
held by Lord Ellenborough that where it was
proved that the defendant knew that a clerk of
the plaintiff opened his master's letters in his
absence, there was evidence for the jury to consi-
der whether the defendant did not intend the
letter to come to the hands of a third person:
Delacroiz v. Thevenot, 2 Stark. 63, Surely in the
same way the fact that a person wrote on a post-
card would be some evidence of a desire that the
contents should be known by others -than the
plaintiff. It was only last year that an attorney
recovered damages in an action for libel, where
the libel was part of the direction of a letter
addressed to him, as “Old Perjury Jones, of
Gorinz Place, Llanelly, South Walos:” Jones v.
Bewicke, 1. Rep. 5 C. P 32, It i3 trae that the
letter carrier was obliged in the course of his
duty to read the direction, but still we submit
that the case has a bearing upon the question
before us.— Law Times.

Resipence —A. had lodgings at E., where his
family resided; but, being employed at M., he
was furnished lodging there and slept there,
though not obliged to do so, with the exception
of one or two nights a week, when he slept at E.
Iteld, that A.’s residence was at E.—Tuylor v.
Overseers of St. Mary Abbout, L. R. 6 C. . 309.
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MAGISTRATES, MUNICIPAL,
INSOLVENCY & SCHOOL LAW.

NOTES OF NEW DECISIONS AND LEADING
CASES. '
GOVERNMENT AID TO RarLways.—Held, that
the defendants, who had contracted merely for
the grading and fencing of a portion of their road
before the date specified in sec. 3 of 84 Vic., ch.
2, were not entitled to aid under that section, 88
the construction of such
—McRae v. Toronlo and
22U0.C.C. P. 1.

having contracted for
portion of their road.
Nipissing Railway Co.,

SIMPLE CONTRACTS & AFFAIRS
OF EVERY DAY LIFE.
NOTES OF NEW DECISIONS AND LEADING
CASES,

Inteniy Arnmony.—On an application for
interim alimony, the validity of the sileged
marriage cannot be tried. If a marriage de
Sacto is proved, it is sufficient.

But to obtain an order for interim alimony,
the plaintiff must shew she is in want of means
of support.

When the parties had been liviog separate for
four years, and the wife did not allege she was
in want of means of support, and the husband
swore she was in better circumstances than he
was, an order was refused.— Bradley v. Bradley

3 Ch R. 329.

e

SaLg oF WHEAT—CONVERSION INTO FLov—
Surprine REomier —M. & Co., at Guelpb,
bought a car-load of wheat on commission for C.
They paid for it themselves, and shipped it bY
the defendant?’ railway, taking the railway
receipt in their own name as consignees. The
~ car was addressed to the care of C. at Water-
down, M. & Co. being aware that it was intended
to be ground there for C., and the receipt was
endorscd by them to the Canadinn Bank of
Commerce. Through this bunk they drew upon
C. at 15 days’ sight for the price, with their
commission and bank charges, end discounted
the draft with the receipt attached as collateral
gecurity. At Waterdown the wheat was delivered
by defendants, upon C's order, to his brother,
who had a mill there. It was mixed by him with
other wheat and gruuud, and fifty-five barrels of
flour, the equivalent for it, W8 delivered by him
to the defendants for C. C. became insolvent
before tho draft matured, and M. & Co. took it
up and got the railway receipt re-indorsed to
them, C.'s assignee having sued the defendants
in trover and detinme for the flour, they, in

privity with M. & Co. denied the plaintifs
right to it, and set up the title of M. & Co. The
case having been tried without a jary:

Held, that M. & Co., on the re-indorsement by
the bank to them, were in as of their former
title, not as assigoees of the bank, with the
rights given to the latter by the atatute, and that
their rights must be considered ss if the bank
bad never intervened.

2. That the defendants were entitled to set up
the title of M. & Co. as a defence.

8. Wilson, J. dissenting, that as between M.
& Co., and C., the insolvent, the property in the
wheat did not pass to C. until paid for, it being
the reasonable presumption from all the circam-
stances that this was the intention of the parties.

4. That the conversion of the wheat into flour
made no difference, for, looking at the usual
course of busipess in such matters, this flour,
though not made from the identical wheat,
should be regarded as the produce of it. ‘

The defendants, thevefore, were held entitled
to succecd. — Mason, Assignee of F. D Cummer,
v. The QGreat Western Ruilway Company, 31
U.C.Q B. 73 °

Distrgss for RENT —SEIZURR OF Sarap—
LiaBiLiry or LaxpLoaD — TrEsPAss. — It is
illegal to distrain sheep when thore are other
goods upon the premises sufficient to satisfy the
claim; and trespass was therefore held to lie
against a landlord for the act of his bailiff in so0
distraining, it appearing that he had gpoken of
making the sale, and had received the proceeds
thereof, and no evidenco being offered of his
non.complicity therein.—Hope ¥. White et al,
22U.¢C.C. P. b

P

Liasiuiry or Co-Tnusuu—-Aau‘rs——Inrn-
28T —4 trustee is bound to exercise 8 prudent
supervision ovér the acts of an agent, or & Co-
trustee appointed or acting as agent or manager,
for his co-trustee ; and where he peglects this
duty he makes himself liable for losses occurring
through the acts of such agent or manager

But a trustee in this position was not held
liable for moneys received by bis agent or
co-trustee acting as manager wbich were not
entered on the books (to which the trustee
charged had accese) and which he counld not have
discovered by any vigilance he might have used.

A trustee is liable fur the scts of an agent in
whose appoinzment he has concurred, and whose
defaleations would bave been discovered by an
ordinary inspection of the books kept by him.

Where compensation was given to trustees by
the trust deed, not in a lomp sum, and they had
failed in some®points of their daty, the Master
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did not consider that he could deprive them of
compensation, but held that he could determine
on the value of the work done, and make a
corresponding allowance. '

Interest held to be allowable on a preferred
debt, consisting of drafts and promissory notes
from the date until paid, and pending suit,—
City Bank v Maulson, 3 Ch. R. 334,

Rarinway—NEegrigence. — A, travelled daily
between L. and. H The train stopped before
arriving at the station of H., so as to bring the
carriage in which was A, opposite a pile of rub-
bish. ¢« H.” was called out, and ghortly after,
*‘Keep your seats.” The train then moved on
to the station. A,, who was very near-sighted,
got out when the train first stopped, fell, injured
himself, and died in consequence. Held, (Kell 5,
C.B, Willes, and Keating, JJ., dissenting) that
there was no evidence of pegligence in the rail-
Way company to be left to the jury. Even if
there were such negligence, the conduct of A.
must be considered in deciding whether there
Was & proper case to be submitted to the jury.
(By the whole court)—calling out “ H.” wag not
of itself an invitation to alight.—Bridges v. Noreh
London Railway Co. L. R. 6 Q B. (Ex. Ch.) 377.

The Plaintiff took a ticket from defen-
dant railway company, from A. to C. At B,
between A. and C., said company’s line joined
the line of another company, over which the
defendants had, by act of Parliament, running
powers to C. on payment of tolls, the traffic
arrangements being with the second company hy
said act! Defendants’ train ran into a train of
the other company, through negligence of the
latter, and the plaintiff was injured. Held, that
the defendants were liable for such negligence.
1t seems the contract is that reasonable care shall
be exercised by all by whom such care is neces-
eary, for reasonably safe conveyance to the end
of the journey. — Thomas v. Rhymney Railway Co.
L R.6Q B.266; s 0. L. R. 5 Q. B. 226,

If a person enters the saloon-car of freight
railway train, and, when the train starts, with-
out being requested or directed to leave, remains
there as a passenger, contrary to the rules of
the company, but with the knowledge of the
conductor, who regeives from him the usual fare
of a first-clage passenger, the corporation jncurs
the same liability for his safety as if he were in
their regular passenger train —Dunn v. G@ 7.
R. Co. (U. 8. case), 7 C. L. J. N.S. 829,

Surkry.—The eureties on a bond covenanted
that they or either of them should not be released
J asy arrangement which migh? be made, with

or without their consent, between the principal
and obligee for continuation or alteration of time
of payment, or additional security. On failure
by the principal to Pay an instalment due on the
bond, W. undertook to pay the whole amount
due in case the principal should be wnable to
discharge the bond in & manner provided. W,
bad to pay the whole amount. Held, that each
surety was liable to W. for a moiety thereof.—
Whiting v. Burke, L. R. 6 Ch. 342; 8. 0. L. R.
10 Eq. 539.

AERBITRATION.—RECEPTION oF IMPROPER EVI-
DEXOE.—On applications to set aside awards for
misconduct of arbitrators, the facts which are
relied upon to establish charges of partiality and
unfairness on the part of an arbitrator must be
clearly averred.

Quere as to right on such application to show
cause on last day of term.

The deeision of an arbitrator being binding on
the parties in matters of law as well as in fact,
an award will not be set aside because letters
are put in as evidence by one of the parties,
whick are not legal evidence, if the circum-
stances and the conduct of the arbitrators are
consistent with the supposition that they only
read the letters for the purpose of judging of
their admissibility as evidence, and it not ap-
pearing that they actually received them as
evidence.—Jn r¢ Hotchkiss v. Hull, '{ C. L. J. 820.

—

PATENT. —Where o patentee had a manufac-
tory in both England and France, it was held
that a purchaser buying in France bad ap im-
plied license to sell in England. A patentee,
bringing suit for infringement, must prove both
that the article was sold, and that it was not
masufactured by himself, — Beiss v. Willmott,
L. R 6 Ch. 239.

INsoLvENOY Aor—DiscHARGE—CONFIRMATION
—Drvipenps. —It ig optional with an insolvent
whether he will proceed under sec. 97, or under
sec. 101 of the Act of 1869 ; and when there is
reason to anticipate that the discbarge will be
opposed, the latter course is more expeditious.
Where a deed of composition and discharge has
been duly executed and filed with the assignee,
it seems notice of the filing and of the insolvent’s
intention to apply for a confirmation of his dis-
shrge may be given at once under section ir1,
although the month allowed by see 36 (Form 1.)
for creditors to file their claims has ot expired.

The assignee may declare a dividend at any
time within one month after his appointment,
and therefore at intervals of not more than three
months.—In re E. D, Tucker, an Insolvent.
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CHAERLESWORTH V. WAED.

Cellection of Taxes—Eatension of Time— C. S. U. ., ch. 55
secs. 103. 104, 177 —27 Vic. ch. 19—Neglect to pay over—-
Issue of Warrant under sec. 177—Computation of time—
s Within twenty days after.”

One M. was collector of a township for 1864 and 1865.

By the C. 8. U. C., ch. 55, a8 amended by 27 Vic., ch. 19,
sec. 12, the roll was to be returned to the township
treasurer by the l4th December in every year, or on
such day in the next year, not later than the 1st May,
as the County Council might appoint ; and in case of his
neglect to collect by the day so appointed, the County
Council might, by resolution, authorize him to continue
the collection ; but this was not to affect his duty to
return the roll, or the lidbihty of his sureties. It was
also enacted that on his neglect to pay over or account,
the treasurer should, * within twenty days after the
time when the payment ought to have been made,” issue
a warrant to the Sheriff to levy the sum not paid or
accounted for, on his goods or lands.

In January, 1865, he was authorized to continue the collec-
tion of the taxes for 1864, until the 1st May then next; and
in January, 1866, to continue the collection of taxes for
the township ‘‘so long as he should be recognised by
the municipality of said township.” He did not returnt
the rolls until April, 1867, when a large sum of the taxes
for each year appeared not to be accounted for. On the

2nd of that month, the treasurer, under a resolution of
the Council, demanded payment, and on the 6th he
issued his warrant, under which the sheriff, in May, sold
the land in question. ) .

Held, that the sale was unauthorised, and that the sheriff’s
deed conveyed no title. . . N

Per Richards, C. J.—The extraordinary femedy given by
the issue of a warrant applies only when the collector
neglects to pay over by some time fixed within the
period allowed by Jaw ; butif the municipality authorize
him to continue the collection beyond that period, his
Liability, and that of his sureties, must be enforced by
the ordinary meuns.

Per Wilson, J.—The demand on the ond of April made
that the day on which the payment ought to have been
made, but under the Statute the warrant could not beé
issued until the expiration of twenty days from that
time, and was therefore premature.

On the 1st January, 1867, the Acts above mentioned were
repealed, ‘‘saving any rights, proceedings, or things
legally had, acquired, or done under them.” @ y
whether the right to issue the warrant still existed?

[31 U.C. Q.B. 841

Ejectment for lot No. 18, in the first conces-
sion porth-east of the Torento and Sydenham
Road, in the township of Artemisia in the county

of Grey.
The following case was stated for the opinion

of the Court:

One Thomas Moore was the owner of the said
lot. in fee simple, ns grantee of the Crown.

The said Thomas Moore, by three several
mortgnges. made and executed respectively on
the 12th of April, the 8th of May, and the 218t
of August. 1867, conveyed the eaid lot of land to
the plaintiﬂ', who, it is admitted, is entitled to
the possession thereof, unless under the follow-
ing facts a better title to the said land became
and is vested in one John W. Armstrong, through
whom the defendant claims as tepant, and on
whose title the said defendant has a right to rely
to maintain bis posaession‘ .

The said Thomas Moore wa8 ‘cgllector of taxes
for the said township of Artemisis for the years
1864 and 1865 He, 88 such collector, did not
return the collector’s rolls of the eaid 'OV"D!!"P
for the years 1864 and 1866 until the beginning
of April, 186 when the same were retuu!efl in
compliance with 8 resolation of the mupicipa!

council of the said township, dated 5th of March,
1867. When the said rolls were returned, it was
found on examipation thereof, that the said
Thomas Moore had collected and not accounted
for, and neglected to pay over to the treasurer of
the said township for the year 1864, the sum of
$1,764.04, and for the year 18656 the sum of
$3.857 94.

The Assessment Act, Consol. Stat. U.C., ch.
65, as amended by 27 Vie, ch 19, was in force
until the 1st of January, 1867, when the Assess-
ment Act 29-30 Vic:, ch. 53, came into force.
By sec. 103 of said Consol. Stat. U.C. ch 65, as
amended by sec. 12 of 27 vic., ch. 19, it is pro-
vided that on or before the 14th of December in
every year, or on such day in the next year, not
later than the lst of May, as the council of the
county may appoint, every collector shall return
his roll to the treasurer of the township, and
shall pay over the amount payable to such
treasurer.

On the 28th of January, 1865, the County
Council of the said county of Grey passed &
resolution, that the said Thomas Moore ¢ he
authorised to continue until the lst day of May
next (1865) the levy and collection of rates and
taxes for the year 1864, of the township of
Artemisia.”

Oa the 26th of January. 1866, the said county
council passed s resolution, that the said
Thomas Moore be authorized to continue the levy
and collection of taxes for the said township of
Artemisia go long as be should be recoguized by
the municipality of the said towoship.”

On the 5th of March, 71867, the township
council of the said township passed the resolu-
tion above referred to, .in the words following:
** Resolved, that Mr. Thomns Moore, collector,
be notified if he bave not his rolls of 1864 and
1866 duly returned in accordance with the 106th
and 107th sections of the Assessment of Property
Act of Upper Canada of 1866, by not later date
than the 11th day of the present month, the
council will take immediate steps to enforce the
return ; and in such case it be an instruction to
!hfe treasurer to demand the said rolls from the
said collector on the 12th instant, and on re-
ceiving the same he shall examine them, and
find out what amount is collected and what an-
collected, ard submit the same to the auditors,
and report to the reeve at the esrliest possible
date ail the information in the premises,”

On the 16th March, 1867, the collector pro-
mised in writing that if permitted to continue
the collection of rates yot unpaid on the rolls for
1864 and 1865, he would immediately and con-
tinuously proceed with the collection thereof,
and would, on or before the 6th April, 1867,
collect and duly psy over to the treasurer of the
corporation, the whole and every part of the
rates of the said years that were collectable, and
which he Lad collected, and return the rolls,
duly verified, with schedule, as directed by the
Assessment Act.

On the 1st of April, 1867, the said township
council passed the following resolution: ** That,
according to the report of the audit of the collec-
tors of 1864 and 1865 by the township tressurer,
there appears to be & large amount collected on
the said rolls and not paid over; but in view of
the possibility of some error in the premises, it
be our instruction to the treasurer to take his
books down to the residence of the said collector,
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and compare his receipta with the credits given
and the respective dates thereof, and to obtain
any other pertinent information available in the
premises for the information of the council. It
further appears that the collector has failed to
comply with the requirements of previous reso-
lutions of the council as to duly returning his
rolls, with schedule, nnd certified as the law
directs; it be therefore an instruction to the
8aid treasurer to demaud the immediate custody
of the said rolls and of all moneys received by
him, the said collector, by virtue of his office on
account of the said rolls, and not already paid
over, and report immediately to the council or
reeve what may have been done in the premises.

The treasurer, on the 2nd of April, 1867, de-
manded of the said Thomas Mocre the amounts
above mentioned as the amouuts collected and
not puid over for the years 1864 and 1865,

Oa the 6th of April, 1867, the treasurer of the
said township issued his warrant, clhiming and
assuming to act under the authority of sec. 182
of the Assessment Act of 1866 above mentioned,
directed to the sheriff of the county of Grey,
commanding him to levy of the goods, chattels,
lands, and teuements of the collector and bis
sureties, the respective sams above mentioned.
These wareants were on the same day placed in
the sheriff’s hands.

On the 8th of April, 1867, the said sheriff,
under the said warrants, levied upon certain
goods and chatte's, and upon the said aboye-
mentioned lands of the said Thomas Moore, and
afterwards, on the 7th of May, 1867, sold the
said land to the said John W. Armstroug, under
whom the defendant claims ; and on the 15th of
May, 1867, the sheriff executed a deed of the
said land, in pursuance of the said sale, to the
said John W. Armstrong, as a trustee, the said
Jolin W. Armstrong being then, and at the date
of the said warrants, treasurer of the said town-
ship. (Copies of the said warrants and deed
were annexed to the case.)

The said Thomss Moore had duly entered
into bonds for the due performance of hig office
of collector for the years 1864 and 1865, respec-
tively, with two sureties.

The question for the opinion of the court is,
whether the title of the plaintiff under the said
mortgages is entitled to prevail over the said
warrants of the treasurer of the said township,
and the said sale of the sheriff, and the deed
executed by him in pursnance of such sale. If
the court shall be of opinion that the title of the
plaintiff ig entitled to prevail, their judgment to
recover the said land shall be entered for the
plaintiff, with costs.

But if the court shall be of opinion that the
title of the plaintiff is not entitled to prevail,
their judgment shall be entered for the defen-
dant, with costs.

The case was argued during Easter term last.

M. C. Cameron, Q.C., for the plaintiff. The
sale cannot be supported. The Cousol. Stat,
U. C. ch 55, had been repealed by 29 & 30 Vic,
¢b. 63, when the warrant issued, ‘‘ saving any
rights, proceedings, or things legaily had, ae-
quired, or done uander the said Acts, or any of
them.” This gives no right to continue pending
proceediogs, or to issue the warrant: Bryant v.
Hill, 28U. C. R 96; Mc¢Donald v. McDonell et
al, 24 U. C. R. 424. This power to levy sum-
marily is an extraordinary one, and it must be

exercised strictly within the statute. Here-no
definite time was named for the return of the
roll or for payment. Moreover, the warrant
was premature. It must be issued ¢ within
twenty days after the time when the payment
ought to have been made,” and this, according
to the true construction, means after the expira-
tion of twenty days. There was o demand un-
til the 2nd April. The payment could not be
due until then, and the warrant issued on the
6th. [Morrison, J., referred to O Meara v.
Foley, Tr. L. R. 4C. L. 116 ] The conveyance,
moreover, iy void. It is made to the trensurer
for the corporation, but the corporation cannot
hold is for auy noknowledged or avowed purpose
uader the Municipal Act

Harrison, QC., contra  The limitation of
time for returning the roll is for the benefit of
the Corporation. They can give further time,
aad their rights shou!d uor be prejudiced by se
doing. So long as the Township Corporation
allow the roll to remain in the collector’s hands,
veither he nor his sureties can say that hLe
should have been called upon sooner to return
it; only the Corporation or the Schoe] Trustees
can be prejudiced or can complain. [lere the
roll was legally in his haods, and when the
demand for payment was made upon him it was
his duty to comply with it. Not having done so,
the warraut and the sale after it were authorized:
Newberry v. Stephens, 16 U. ¢ R. 65 McBride
v. Gardham, 8 C. . 206; In re McLean v.
Farrell, 21 U. C. R. 441; Ooleman v. Kerr, 27
U.C.R. 5. Asta the position of the sureties,
The Corporation of Whithy v. Hurrison, 18 U C.
R. 603; aed Todd v. Perry, 20 U C R. 649,
may be referred to, but here there is no question
a3 to the sureties, for the land sold was the col-
lector's, not theirs. The Statute authorizing
the warrant does not say that if not issued
within the time it shall be void: Dwarris on
Statutes, 606, 611. -

Rrcnarps, C. J.—When the Collector’s Rolls
of 1864 and 1865 were given to Moore, hLe being
collector for thoge years, sec. 103 of the Consol.
Stat. U.C. c¢h 55, as amended by 27 Vic. ¢ch. 19,
sec. 12, was in force, and is ag follows, as far as
relates to townships and counties:—

“On or before the 14th day of December in
€very year, or on such day in the next year, not
later than the 1st of May, a8 the council of the
couaty or city may appoint, every cotlector shall
return his ro!l to the treasurer of the township,
town, or village, or to the city chamberlain, and
shall pay over the amount payable to such
treasurer or chamberlain, specifying, in a sepa-
rate column on bis roll, how much of the whole
smount paid over is on pccount of each respec-
tive rate.”

Sec. 104.—«In case the collector fails or
omits to collect the taxes, or any portion thereof,
by the 14th dny of December, or by such other
day appointed by the council of the county or
city as nforesaid, such council may, by resolu-
tion, authorize the collector, or any other person
in his stead, to continue the levy and collection
of the unpaid taxes in the mnuner and with tho
powers provided by law for the geveral levy and
collection of taxes; but no such resolution or
authority shall alter or affect the duty of the
colleotor to return his roll, or shall in any man-
ner whatsoever invalidate or othefwise affect the
liability of the colleotor or Lis sureties.”
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Under sec. 177, © If the collector refuses or
peglects to pay to the proper treasurer, or other
person legally aunthorized to receive the same,
the sums contained on his roll, or duly to account
for the same as uncollected, the treasurer or
chamberlain shall, within twenty days after the
time when the payment ought to bave been
made, issue & warrant under his hand and seal,
diracted to the sheriff of the couuty, x *
commanding him to levy of the goods, chattels,
Jands and tenements of the collector and his
sureties, such sum as remains nopaid and un-
acconuted for, with costs, and to pay to the
trensurer or chamberlaio the sum 80 unaccounted
for, and to return the warrant within forty days
after the date thereof.”

By 29-80 Vie , chap. 63, passed 15th August,
1866. and which came in force upon and from
the first day of January, 1867, the Acts amend-
jog the Assessment Act passed in 1860, 1861,
and 1863, aund the Assessment Act, ch. 55,
of the Consolidated Statates of Upper Canads,
wgre hereby repealed, saving any rights, pro-
ceedings, or things legally had, acquired, or
Jone under the said Acts, or any of them.”

When the Act of 29-30 Vie. ch. 53, came in
force, the following was the position of matters
ia relation to the collector and the mubicipality-
He had in his hands the assessment rolls for the
vears 1864 and 1865 the county council of
Grey having, on the 28th of January, 1865,
suthorized him to continue the levy and colleo-
tion of the taxes for 1864 until the 1st of May,
1865
And on the 26th of January, 1866, he was, by
resolution of the same coancil, authorized t0
continue the levy and collection of taxes for
Artemisia ¢ so long a8 he should be recoguised
Ly the wmunicipality of the said township."”

Seetions 104 and 105 of 29-30 Vic, ch. B3,
differ very little from sectious 103 and 104 of
Consol, Stat. U. C, ch. 55, except that the
council of the township may appoint & day not
later thap the 1st of April, instead of the Ist of
May, as in the repealed statute, for the return Ol
the collector’s roll, and paying over of the
money ; aud in case of the failure of the collec-
tor to return the roll and pay over the money,
the council of the township may by resolution
authorize the collector, or some other person in
his stead, to continue the collection of the uppaid
taxes, us in the former Act.

Sec 182 of the Act of 1866 is in the same
words aB eec. 177 of Cousol Stat. U. C., ch. 65.

The cases referred to by Mr. Cameron in the
argumnent shew that the Courts have held that
the shesiff, in conveying land sold for taxes,
excruises a statutory power, and that he must
exercise the power under the statute ; and when
the statate i3 repealed, and no provision made
for the exercise of that power, the sheriff can-
not, after the repeal of the statute, convey the
lnods he may have gold under that very statute,
aud which, by ity terms, be c?u!d not have con-
veyed to the purchaser until 8 cgrtum time
had einpsed, aud hefore the expiration of that
{ime the statute was repeated. The statute im-
posing the rate and authorizing the sale of the
land, in the cnses 1eferred to WAS repesaled,
« except in 80 far g the samé may affect any
rates or taxes for the present year, or any
rates or taxes which have accrued aod are
actually due, or any remedy for the enforcement
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or recovery of such rates or taxes, not otherwise
provided for by this Act. i

The cases referred to by Mr. Harrison decide
that the collector, whilst he retained the roll,
had power to collect the taxes unpaid that were
to be levied under it alter tho time mentioned in
the statute, 14th of December, for the return of
the roll, when the time had not been enlarged by
the council of the municipality when the distress
for the taxes was made. The effect of the deci-
sious seems to be, that as long as the collector
retained the roll, and was An officer of the
municipality, he wight collect the taxes men-
tioned in it, and baving collected the taxes, he
and h"’.sureties were liable on their bond for
not paying them over. -

The question here is, whether the warrant

authorizad by the 182nd section of the Statute
99.30 Vie., ch. 53, and Consol. Stat. U. C. ch.
B5, sec. 177, can he issued at any time when
more than twenty days have expired nfter the
coliector was hound to return the roll and pay
over the money by the provisions of the 103rd
section of the last mentioned Act, or the 104th
section of the other statute, to Wit, the 14th of
December, or the 1st of April or May of the
year for which the taxes were to be collected, or
in the following year 88 to the last mentioned
days.
The section speaks of the collector refasing or
neglecting to pay to the proper treasurer, or
other person legally authorized to receive the
same, the sums contained in his roll, or duly to
account for the same, 38 ancollected. Then the
treasurer or chamberlain shall, within {wenly
days after the time when the payment ought to
have been made,” iscue 8 warrant to levy such
sum a3 remains nnpaid and unaccounted for.

What is the {ime when the payment ought to
bave been made, to enable the municipality to
exercise the large and unusual powers conferre
on them by the seotion referred to? The only
time mentioned in the statute then in force was
the 14th day of December, or such other day a8
the municipal council of the county may appoint,
pot later than the 1st day of May in the next
year. Now here no other day than the 14th of
December was appointed for the weturn of the
rolls or the paying over of the mouney. and the
power gontained in the section to issue the war-
rant was pot exercised within tweoty dsys of
that time, ’

The late Chief-Justice McLean, in Newberry
v. Stephens, 16 U. C. R 78, referred to s similar
provision in 16 Vie. ch. 182, and says, ‘ There
must, of course, be s certain time for the pay-
ment over of moneys, and that time, as it ap-
pears to me, is the 14th of December in each
year, under the statute, unless the time is ex-
tended by the county council, or authority given
by the municipadity jnterested to continue the
collection. When the time for collection was
extended to the 1st of August, the time of pay-
ment was fixed for that day, and the collector
and his sureties might have been proceeded
against for negleot in paying over the amount of
the roll, or to account for the seme &8 uncol-
lected.”

The extension of time first obtained had refér-
ence to the taxes of 1864, and the county council
anthorized the collector to continue until the 1st
of May, 1865, to levy and collect the rates and
taxes for the yeor 1864. The practical effect of
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this probably was to enlarge the time for paying
over the money or returning the roll to that
date, which they were authorized to do as the
law theu stood.

The subsequent resolution of the township
council, passed in 1866, authorized the said
Thomas Moore to continue the levy and collec-
tion of taxes so loug ns he should be recognized
by the muaicipality of the township. Here no
time is fixed within which he is 1o pay over the
money, aund things continued in this state until
the law under which they were then acting was
repealed.

At that time, then. the time when the payment
ought to have been made was not fixed, unless
it was the time named in the statute, and the
twenty days within which the warrant ought to
have issued had then long passed.

Another question to be contidered is, what do
the words ¢ within twenty dnys after the time
when the payment ought tu have been made,”
mean? Are they to be interpreted literally, or
is the true meaning that the warrant is not to
issue untl] the expiration of the twenty days
from the time ?

If the latter be the true meaning, as [ under-
stand was urged on behalf of the defendant on
the argument, then if the collector can only pro-
perly be considered to have been in default after
the money was demanded from him on behalf of
the council, which wus on the second day of
April, then twenty days did not elapse before the
issuing of the warrant, and in that view it would
be void.

I do not, however, feel inclined to put that
interpretation on the section. I think the safest
rule to lay down, and the one more in accordance
with the true meaning of the statute and the
general doctrine as to the view taken of extraor-
dinary and unusual remedies given to enfofce the
collection of money, is to hold the parties to the
strict letter of the law on the subject.

I think this may be carried out by deciding that
when the time of returning the roll and paying
over the money is fixed within the period ailowed
by law, and the collector neglects or refuses to
pay over the money by that time, that the trea-
surer of the corporation may within twenty days
from that time issue his warrant to collect the
amouat from the collector and his sureties ; but
if that is not done within such time, aud the
municipality authorizes the collector to continue
the collection of the unpaid taxes, though it does
not alter or affect the duty of the collector to
return his roll, or invalidate or otherwise affect
the liability of the collector or his sureties, yet
the usual legal remedies must be resorted to to
enforce those liabilities.

Tbe whole scheme of the assessment law is
based on the prompt collection and paying over
of the taxes ; and when these taxes were imposed,
the Legislature considered the inconvenience
resulting fiom a delay in the return of the assess-
ment rolls so grent, that they would only allow
the time fixed in the Act for the final return to be
extended by the county council, and that body
also allowed the collector to go on ocollecting
after those dates.

The Act of 1866 only allowed the time of
returning the roll to be extended to the 1st of
April, instead of the st of May, as in the former
Act; and by the same Act, sec. 116, the treasurer
of the lccal municipality was bound to furnish a

Statement of the arrears of tazes and school
rates, &c., on the roll to the county treasurer
within fourteen days after the day appointed for
the return and final settlement of the collector’s
roll, as in the Consolidated Statute; but the fur-
ther words were added, ** and before the eighth
day of April in every year "’ At the end of the
section it was further provided, and not in the
former Act, that the county treasurer should not
b2 bound to receive any;such statement after the
eighth day of April in each year.

Suppose the county council had authorized
some person other than the collector to continue
the levy and collection of the unpaid taxes, could
the Inunicipality not proceed to enforce its
rewedy against the collector and his sureties by
igening the warrant against them within twenty
days from the time he ought to have paid over
the money ? T should think they could. If so,
Why not against them when they had authorized
the collector to coutinue to collect the unpaid
taxes; and if they could, and the twenty days
elapsed before the issue of the warrant, I think
they could not do 80 afterwards; and particalarly
after the statute under which all the prior pro-
ceedings had been had wag repealed, and when it
did not appear that Moore held the office of ¢ol-
lector of taxes for the township.

It is not necessary, in the view we take of the
matter, to decide how far the repeal cf the Con-
solidated Statute, with the saving of rights under
it contained in the repealing Act, affects the
right to issue the warrant ucder which the land
was sold. If it were necessary to decide that
question, I should desire further time for consi-
deration and reflection.

Tt certainly seems to e that the great delay
which took place in compelling this collector to
returu the rolls or pay over the money he had
collected, should have suggested to the munici-
pality, under the peculiar wording of the statute,
the propriety of pursuing the ordinary remedy,
by action against the collector and his sureties,
rather than the extraordinary one of issuing the
warrant,

It will be observed that under the Consolidated
Statute, whilst the county council could enlarge
the time for returuing the rolls, and could autho-
rize the collector to continue the collection of the
unpaid taxes, it was the township municipality
that could issue the warrant against the collector
and his sureties for not paying over the money
within twenty days after the time when the pay-
ment ought to have been made When that was
the law, how was the township munidipality to
know the time the collector ought to pay over the
Toney, unless it was that fixed by the county
council within the time prescribed by the statute ?

On the whole, 1 think the verdict should be
entered for the plaint'ff,

WiLsoN, J.—The collector should have retarned
the rolls for 1664 and 1865 by the 14th December
of these respective years, or by some day not
later than the lst May thereafier, as the county
couecil might appoint.

The county council did for the roll of 1864
give time for the levy and the collection of the
taxes till the 1st May, 1865. And the county
council did afterwards, for the rolls bf both 1864
snd 1865, give time for the levy and eollection of
the taxes ‘50 long as he (the collector) should
be recognized by the township »

Notwithstanding the return of the roll, by



December, 1871.]

LOCAL COURTS' & MUNICIPAL GAZETTE.

[Vol. VIL—189

sec. 103, as amended by 27 Vic. cap. 19, sec. 12,
is to be not later than the 1st May. yet, by sec-
tion 104, the county council may by resolution
authorize the collector or any person in his stead
to continue the levy and collection of the unpaid
taxes, in the manner aud with the powers pgo-
vided by law for the geueral levy and collection
of taxes. Dut this shall not'in any mrouer io-
validate or otherwise aflect the liability of the
collector or his rureties, nor shall alter or affect
the duty of the collector to retarn his roll.

Whether this levy and collection after the 14th
December or the 1st May can be effectively made
without the possession of the roll by the person
who is empowered to collect, may be questioned.
But whether it can be made or pot without the
roll, it does not appear to me it would be illegal
if the council left the roll siill with the collector,
to finish his work after tho 14th of Decewber or
the 1t of May, when he was merely empowered
to continue his levy, and bad not the time ex-
tended for returning the roll.

If the return be not made by either of these
days, the collector and bhis sureties are guilty of
a default, and are to be still answerable for that
default, notwithstanding the resclution of the
council authorizing the levy being continued.

The last extension of time for the coutinuation
of the levics was, I think, o general extension 0
long as the township recognized the collector.

The powers for extending the time for return
of the roll, or for continuing the levy, were by
the Act of 1866 transferred from the county te
the township council.

The township couneil, then, under the Act of
1866, by resolution of the 5th of March, 1867,
authorized the trensurer of the township to
notify him that if the rolls for 1864 and 1865
were not duly returned by the 11th March, the
Council would take immediate eteps to enforce
1ho return, and to demand the roils from him on
the 12th of March, if Moore should not have
returned them.

Moore returned the rolls under the resolution
of the 5th March, but not verified. Large defsl-
cations were found agatust him on exnmination

" of his rolls.

By township resolution of April, 1867, settin
out these defalentions, siud that the collector hac
failed to return the rolls, with echedules, &ec., it
was directed that it be an instruction to the trea-
surer to demand the immediate custody of the
said rolls, and of all moneys received by the col-
leotor and not paid over, and to report to the
oouncil.

And on the 2nd April the treasurer demanded
the taxes collected and not paid over from the

collector.

On the 12th M
rolls by the treasurer,
the rolls either befor

upon him
On the 2ud Aptil the treasurer demanded pay-

ment from the collector of the .unpnid money
coliected. The money was not paid.

After the long delay permlttefl by the. county
council without taking proceedings against the
collectors, it would seem only proper, . before
enforcing by so summary & process the payment
of the arrears as section 182 of thoe Act of 1866
gave to the township, that the council should
make a demand upon the collector—who may
bave believed he was duly employed to. continue

farch a demand was made for the
acnd the collector returned
e or on or after demand

‘the interpretation wit

the collections, even although he may not have
been formally employed by resolution to do so—
to pay over the amount he had collected, before
issuing a warrant against all the property of the
collector and his sureties.

Without such a demand, and a refasal or neg-
lect to pay, it may be contended, a8 no specific
dfy had been fixed for the payment of the collec-
tion by the last general extension of time, that
SUMMAry process cannot be legally issued.

It 18 provided by 29-30 Vic. ch. 63, sec. 182,
that if & collector refuses or neglects to pay the
proper treasurer the sums coutsined in his roll,
the treasurer shall ** withiu twenty days after
the time when the payment ought to have been
made” issuo u warrant.

Here, no precise day being fizxed for payirg
over the callections, a demand was required to be
n'mdo on Lim to pay over before he could be con-
sidered as in defanlt.

The demaud on the 2nd April fixed the time
for payment. For the first time properly ander
the two rolls the collector made default in pay-
ment, according to the extended time.

On the 6th of April, 1867, the warrant to rell
the goods and lands of the collector and bis
sureties, for defalcations under both rolls, issued,
and was delivered to the sheriff.

The Statute says, ¢ The trewsurer shall, within
twenty days after the time when the paywent
9ught to bave been made, issue & warrant.” It
issued within fwenty days after the demand on the
2ud of April. Is that the time when the pay-
ment ought to have been mnde?

I think the party would be entitled to a
reasonable time after the demand within which
to pay. Perhaps three days wou!d be a reason-
able time. If go, the warraut on the 6th of
April, 1867, is all right. if the wurrant is to be
issued not later than twenty days from the time
of defaulg,

But doeg the statute mean that the warrant is
to 182ue ouly within the twenty days? If so,
this Warrant may issue the very duy after the
payment should have been made, and caunot
issue after these twenty days have expired. Or
does it mean that the warrant shall not be issued
for twenty days after the default was made?

In Rex'v. freland, 3 T. R. 512, the words on
which the question arose were as followa : ** that
the prosecutor, for the recovery of such costs,
sball, within ten daya after demand made of the
defendaut, and refusal of payment, have an
attechment granted against the defendant.”
Only eight days had elapsed since the demand.

The Court said, * Though the words of the
Statute were * within ten days,’ they had always
been understood to mean that the ten days must
elapse before the nttachment could be grauted;
otherwise, instead of the indulgence of the ten
days supposed to be offered by the Legisiature,
the party would be liable to an attachment
immediately after s demand and refusal.” And
they refused the motiou for ag attachment.

+Upon” may meau before, or simullaneously
with, OF after, as reason and good seuse require
h refercnce to the context.
and the subject matter of the ennctment: Per
Tindal, C. J.. in Regina v. Humpkrey, in Error,
10 A. & E. 370

It is said, that if & new trial be granted upon
payment of costs, that mesus on condition of,

prying the costs.
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So ns to the payment of a sam wpon couvietion
of the offender: Ibid 346, 352,

So also ns to amend:ng on payment of costs:
Levy v Drew, 5 . & [,. 807

aynter v. Jumes, L R 2 C P 348, is to the
same cffect  Payment on right delivery of the
cargo means the payment to b2 coucurrent with
the delivery, ani not after the delivery.

In O'MNeara v. Fuley, Ir. L 11,4 Com. Law
116. it was held that, the wards of the C. L. P.
Aet, judgment might be marked and execution
issued © on the fifth day in tera after such ver-
dict, whichever shail first happen,” weant thst
¢ within fourteen days’’ shouid bLe coustrued
upon the expiration of fourtcen days,

Whiteside, C_J. adupting the lenguage. of
Parke, B, in Young v. lliggon, 8 Dowl. 217,
** Reduce the question to the cage of a single day,
and then sec what hardships and injustice must
ensue,” snid, ¢ So I say here”

I am of opinion the collector had until the 2ad
of April, 1857, within which to pay, the demand
on that day determiving his right to any further
day, and upon the authorities the warrant by
way of execution, wich issued on the 6th of
April, having issued befurs the twenty days after
default to pay had -elapsed, was improperly
because prematurely issued.

Morgisoy, J., concurred with Wilson, J.

Judgment for plaintiff.

COMMON LAW CILAMDERS.
RecrNa v, MeNaxey.
Con. Stat. U. C. cap. 74

Erecution af vu
relirn to

i, eap. hi—Apprentice —
mendment of
certivrari,

Upon an application under £9-30 Vie, vap, 45, for the dis-
charge of a prisoner, conunitted under the Apprentices’
and Minors” Act for disobedience to his masters, on the
ground, inter alix, that the indenture of apprenticeship
was not a binding ¢ontract, it having been executed by
one only of the empioyers, in the name of the firm,

Held, that the indenturs must be considered to be suffiei-
ently executed, as it was binding at all events upon the
apprentice and the partner who had signed it, and there
was nothing to show thai his co-partners had not been
present aml assented to the execution.

Held, also, that where a certiorari simply requires a return
of the evidence, the magistrate need not return the con-
viction or a copy of it.

Sendle: If material evidence is unintentionally omitted
from such a retarn, an amendment may be allowed for
the purpose of obtaining such omitted evidence, but
only with the eoncurrence of the parties and of the wit-
ness by whom the deposition was signed in the correct-
uess of the additiuns,

[Chambers.—July 27, 1871.—Wilson, J.]

O’ Donokoe obtained a writ of kabeas corpus to
bring up the body of one Owen McNauey, who
had heen committed to the commen gaol of the
county of York under the provisions of the
Apprentices’ and Minors” Act, Con. Stat. U. C.
cap. 76, sec. 10, for disobedicnce to the orders of
Messrs. Beard Bros., his masters; and also a
writ of certivrari, directed to Alexander MacNabb,
police magiatrate for the city of Toronto, to send
up the evidenco bad before him, and upon which
the warrant of commitment had been founded.

Both writs having been returned, or the 26th
July last, 0’ D-nokoe moved for the discharge of
the prisoner, under 29-30 Vie. cap. 45, on the
grounds ; .

1. That there was no legal contrast of service,
as the indeature of apprenticeship was not
signed by the prosecutors, and was therefore

bad for want of mutuality: Lees v. Whitcomb,
5 Bing 24.

2. That tae contrast, beiug signed by the em-
ployers under the name of + Beard Brothers,””
could nnt be properly executed by oue partuer
alose without the production of a written nutho-
rity under seal from the remaining partners:
Addison on Contracts (£4 1864), 1052; Gould
el al v Barnes, 3 Taunt. 505.

3. That even if the contract had onee been
binding, it was terminared by the chaonge in or
dissolution of the parinership which had taken
place since its executisu: Brook: v. Dawson, 20
L. T.N 8 611. )

4. Uow and in what particninrs the apprentice
aisobeyed the orders of his cinployers, must be
stated: Paley on Convictions, 210; Colbsrne v.
Stockdals, Str. 493.

5. That the commitment was bal, r9 no con-
viction nppeared to have been made Reg v.
Rhodes, 4 T. 1. 220; 32-33 Vie cap. 81, sec. 42.

M. €. Cameron, Q. C., for the Crown, opposed
the discharge of the prisoner, on the grouuds:

L. That the eertiorari did not require a return
o.f the conviction, aud therefore tue filth objec-
tion must fail.

2 That there was no return of any evidence
showing a dissolution or change of partnership,
if any had taken place.

3. That there was a valid execution of the
indenture of apprenticeship by the member of
the firm who had actually sigued it, and there-
fore a bioding contract existed between the
parties.

e referred to Bal! v. Dunsterville 4 T R. 313;
and Bowker v. Burdekin, 11 M & W. 128.

ApaM Winsox, J.—As to the evidence which
it is said was given of the chunge iu or dissolu-
tiony of the firm of employers after the making
of the articles of apprerticeship in question, I
cannot of course act upon it, as if it had in truth
been given before the police magistrate, becanse
po such evidence has been returned by him, nnd
there is no affi lavit before myself stativg that
such evidence was given. It may probably have
been given in fuct befure the puiice magistrats,
and he may have omitted to note it, either unin-
tentionally or b:ciuse he m 1y have thought it at
the time to have no particalar bearing on the
case If the evidence were given, but not noted,
I think the magistrate might be nllowed to amend
his return by settiog it out as a part of the
written evidence, if lie remembered what it was,
and if both parties concurred in the correctness
of the addition. I am not quite clear that the
magistrate can amend the notes from his own
recollection after the evidence has been returned,
but I am disposed to think he might be nllowed
to do so. It could be done vnly with the concur-
rence of the witness, it he had signed the depo-
sition.

If the magistrate did not truly return the pro-
cecdings, he would be liable for making a
false return. If he omitted to return some
matter which he should have returned, I have no
doubt he might be allowed to amend his retarn.
Here be has returned truly all be intended and
all he had it in his power to return; and now it
is suggested he might amend the evidence which
he took by adding to it a fact which was deposed
to, but wbich ke did not note at the time. I
think, as I Lave said, that may be done. I do
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not think the omitred evidence can be supplied
by aflidavit, though an atidavit is allowable in
some cases, to show what has actaally occurred
before the magistrate: Re Thompson. 6 11. & N.
193 ; The Queen v. folton, 1 Q B 66; K purte
DBaker, 8 Jur. N 8. 937,

I thiuk the want of the conviction cannot be
complained of, as the terme of the cestiorari do
not call for it. If the muagistrate should have
returned it, and had not dunc so, [ shonid still
allow him an opportunity of duing so; for no
doubt there is such a procecding It he had
already returned it to the clerk of the peace, he
might show that fact, or he might trensmit a
copy of it instead, stating why he could not
return the original: e King v. Eaton, 2 Q B
285.
This rednces the objections to the one relating

to the mode of execution of the instrument of
apprenticeship. The execution, though in that
informal manuer, is sufficient if all the partuers
were present at the time and assented to its being
go executed : Ball v. Dunstervitle. 4 T. R. 313.

In Bouwker v. Burdekin, 11 M. & W. 128, it was
held that the partuer who executed an assign-
ment of his goeds and effects. though it was

intended that his co-partners shouid nlso have
joined iu it, and they were named in it, had
passed his owa estate, although his partners had
nut ~igned it.

It has been argued here that this instrament
is binding in that view npon the partuer who
actualiy signed it, cven if it be not binding on
his co partners, and so there is a valid coutract
with thut partner. That partner, I presume, is
bound ; but whether the contract produced is
therefore va'id, is another guestion.

The case referred to shows the individual
ghare of the partuer would pass, so long as he
detivered the deed as complete on bis part, and
not as an escrow. In this case the apprentice
bargains for the partnership respunsibility to
bim, and he has not got it unless all the partners
ware present and assentel to the exccutien by
their co-partner.  The infant caunot therefore.
sue them. though h: may sue tbe partner who
executed the deed.

In some cases the question has been. whether
a person who has not execnted the deed enn sue
the one who bas executed it. The rale scems to
be that in leases, the lessor who has not exe.
cuted, and who bas not therefore conferred the
estate on the other party contemplated and bar-
gained for by him, cannot sue him for not
repairing, or for non-payment of rent. or for any

. such cause, which assumes and i based upon an
estate having been granted ; but with respect to
other covenants in the lease, not depending ou
the interest in the land, the covenantee may sue
the covenantor though the covenantee has not
executed the deed, and although the covenant
sued on is stated to have been entered into in
consideration of the covenants which the other
chould bave executed: Pitman v. Woodbury,

- 8 Exch. 4; Morgan v. Pike. 14 C. B. 473. See
also Millership v. Brookes, 5 H. & N. 797, where
the same point as to an spprentice was argued,

but no judgment given on it. s

I am net prepared to say that this indenture,
though it had not been executed by th? employers
at all, would not have been binding on the
apprentice, although he could not have sued upon
it. He might, however, have compelled the

master to cxecute it on a proper case for relief
made out: Brown v. Burks, 7 Jur. N. 8. 1273,
I eaunot, therefore, give loss effect to this inden-
ture, which has been executed by one purtner,
and must therefore bind him, than if it Lad not
been signed by any of tbe members., An agree-
ment 8f this kind. if not beneficinl to the infunt,
will not he hinding on him: Reg v. Lord, 12
Q. B. 757. But this agreemeut is just as beae-
ficinl to Lim as it would be to o person of full age.

It appears that notwithstanding this convic-
tion, the party mny be prosecuted a sceond tiwe
under the snme agieemcnt, if avy farther cause
of complaint ariec ; but if the fact be, as bas
been stated, that the partnership in force at the
time has been since dissclved, it may be of very
little consequeuce to the prosecutors that the
evidence on that point does not now nappear on
this retarn ; for it will be sure to be brought out
and noted on any future oceasien, if that should
unbappily arise * The case of Brookev. Dawson,
20 L. T. N. 8, 611, referred to by Mr. O’ Donohoe
on this point, I have not referred to, for the rea-
son ﬂ]l"ealiy given‘

Ov the only exception which I have heen at
liberty to consider. I think the application fails ;

-and that the prisoner must be remanded for the

residue of hig time of imprisonment.
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(Beported by W, Levcester, Esq., Barrister-at-Law.)

Pear v. PEAT.

Administration—Personnl estate insolvent-—Grant to widow
in preference to next of kin, who was also heir at law.

The heir at law and next of kin of an intestate objected to -
the grant of administration being made to the widow,
and on the ground that the personal estate was insolvent.
The evidenne of insolvency was not very eouclusive either
way, and the court declined to depart from the usual
custom, and made the grant to the widow,

{25 L. T. N. S., 108, May 9, 1871}

The intestate died possessed of both personal
and real estate, and it was all.ged on the part of
the defendant that the debts and liabilities of the
decensed exceeded the valuo of the personsal estate,
and that they could not be discharged without a
sale of some portion of the real estate. The de-
fendant’s solicitor filed an affidarit in which he
stated, [ believe and my London agents inform
me this will be the proper course, the real estate,
or a portion of it, will huve to be sold to discharge
the debts ”

Inderwick, for the plaintiff, moved thatadminis-
tration be granted to the widow.

Dr. Swabey ( Bayford with him), for the defen-
dant, the heir-at-law and next of kin, contended
that in granting administration, tbe court should
regard_the*ihterest. The personal estate is in-
golvent, and the person most interested in its
economical administration, is the heir at law, who
is 8180 next of kin. The court has the discretion
to make a grant either to the widow or to the next
of kin. It is true that the usual practice of the
court has been to exercise ita discretion in favour

of the widow, but where the widow has no interest
They referred to

she must be passed over.
Williams on Executors, vol. 1, pp. 402, 420, 6th

edit., and the cases cited there.
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Inderwick in reply.—Those cases only apply to
where the widow has given up all interest, or has
misconducted herself.

Lorp Pexzaxce —There ought to be a very
strong case to justify the exclusion of a widow
from the administration. The cases which have
been cited apply only to the propogition that
where 4 widow has by a deed of seitlement, or
any other legal method, virtually stripped berself
of all interest in the personal property of the
husbaud. the court, by reason of her waut of inte-
rest, may pass her by to make a grant to rhe next
of kin. The present case depends simply on a
question of figures. It is stated on the one side
that the estate is insolvent, but notwithstanding
that, no very affirmative statement to the contrary
has been male on the otherside. It may still be
otherwise, and it seems to me that it would be
difficult to determiue positively whether the estate
js insolvent or uot.  The question thercforein the
present case is whether the court, by acting on
a presumption that the personal estate will turn
out to be insolveut, and conseguently that the
real estate will be charged partly with the pay-
ment of the debts should place the plaintiff in the
position of a widow who has voluntarily and
legally resigned all share she might have in her
husband’s personal estate. It seems to me that
this would be going too far. I cannot be cortain
that there will be no surplus for her henefit.
The defendant’s attorney says there will be uone,
and his statement is partly confirmed by the
letter of the pluintiff’s attorney, in which, while
writing on another subject he asserts that the
real estate or a portiou of it will have to be sold
to pay the decensed’s debts  But I do not see my
way to an affirmative conclusion that the estate
will be ahsolutely insolvent. There may be a
furplus, and if so the widow will be entitled to
orie half Under these circumstances, she is
entitled to udministration. The order may be
made peremptory, so that if she does not take the
grant withinfourteen days, the nephew may claim
it for himself.

CORRESPONDENCE.

Fees to Counsel in Division Courts.
" To tue Eptrors of THE LucAL Courts GAzETTE.

GENTLEMEN.,—PerhapS you will allow me to
utter, through the columns of your paper, a
few thoughts on what is styled *the poor
man’s courts,” viz., the Division Courts.

The question occurs to me, Are they the
poor mun’s courts? They are supposed to be

80 constituted as to be more favourable to the |

poor man’s litigation than auy other court.
Now, this is the theoretical part. Let us look
at some of the workings of the practical part
of the Division Court.

A., a poor man, works for B., a rich man:
and in settling for the time A. has worked, B.,
either through a desire to overreach, or may
be through a misunderstanding, will not allow
A., as wages, within ten or twelve dollars of

what A. thinks he is entitled to. They disa-
gree; and B. will not pay A. anything, unless
A. accept what B. is willing to give him as
payment in full. How is A. to get his wages ?
The clerk of the Division Court expects his
fees in advance. A. is unwilling to go to a
lawyer, as he would have to pay him five dol-
lars or may be ten dollars, none of which he
€an recover as costs in the cause. Or, if the
clerk will advance the first costs for A., and
he is too poor to fee a lawyer, which B. does,
it is ten chances to one that B. beats A., and
A. has to pay the costs of suit out of what he
gets judgment for. There are many other
cases in which the poor man may be engaged,
as, if he have a claim for damages, goods sold,
&c., in which his inability to fee a lawyer
operates greatly to his disadvantage.

Now, I think it would be far more to the
interest of the poor man, and the public gene-
rally, if a small tariff of costs were allowed
the successful party in suits in Division Courts,
where professional men are employed by such
party. These costs, of course, should not be
heavy ; say $1 counsel fee where the claim is
less than §5, a 32 fee where the claim is less
than $10, a $3 fee where the claim is less than
$20, a $4 fee where the claim is less than $40,
and a §5 fee in all cases over $40; said fees to
be increased in special cases by judge to a sum
not exceeding $10. This would, I think, be a
fair tariff, and would very likely lessen the
amount of litigation, as many delay paying for
the simple reason that they have ouly costs of
court to pay.

I should like.to have your opinion on this
question. Do you not think there ought to
be a Division Court scale of costs, and more
especially since none but lawyers can now
practice in Division Courts ?

Hoping you will give an answer, and that
others may be drawn in to discuss it.

I remain yours truly, B.

[We shall refer to this subject again. There
may be and are some cogent reasons why fees
to professional men should be taxed to suc-
cessful suitors, but we cannot say that we
agree altogether in the reasons or exainples
given above. The policy of the Division
Court system would seem to be opposed to
a change of the law in this respect, but at
present we are not prepared to say that the
change would not in many respects be bene-
ficial. We see there is a Bill before the Legis-
lature pointing the way our correspondent
refers to, and for aught we know our corres-
pondent may have some correspondence with
the framers of the Bill; but that proposed
measure goes entirely too far, and in some
respects is vicious in its tendencies. But we
will discuss the matter more at length here-
after.—Eps. L. C. G.]
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