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T Canadian Institute is making a praiseworthy cfiort to collect and per-
manently preserve reliable data respecting the political and social institutions,
the customs, ceremonies, beliefs, pursuits, modes of exchange and devolution of
property and office which prevail among the Indian tribes of Canada. Knowing
that the advance of civilization is yearly diminishing the sources of this informa-
tion, tile Institute sceks to sccure the co-operation of every person who has the
means of acquiring facts bearing on any of the sociological questions concerning
the aborigines of this country. It is hoped that by the active and hearty assis-
tance of those who tak an intelligent interest in the Indian tribes, much light
may be cast upon the origin and development of government, and upon legal,
social and cconomic progress. The circular issued by the learned society
referred to, contains a somewhat claborate classification of the points on which
light is desired, and we refer those interested to that circular for fuller informa-
tion than our space will admit of.

DR. LAVELL, the Warden of the Kingston Penitentiary, stated in the course
of an address a few days ago, that of fifty-eight convicts who have come into
his custody since the beginning of the present ycar, only one is over fifty years
of age, while fifteen are between twenty and twenty-five, and thirtcen are under
twenty. At least two-thirds of the new convicts arc under thirty. The Warden
uestioned the thirteen young criminals as to the causes which led them into
crime, and found that they began with disobedicnce to parents, evil associates
and Sabbath breaking. The general prevalence of illiteracy amongst the ¢rim-
inal classes is striking. ‘Two-thirds of these convicts are unable eren to read.
One of the most ominous signs of our day is the lack of respect which children
arc allowed to show towards their parents; and the latter, in the face of the fore-
going facts, by neglecting to exact proper respect for and deference to them-
selves and to enforce obedience, are paving the way for disobedience to the laws
of the State, and a career of crime on the part of their children. Our schools
are the enemies of crime, and every cffort should bc made to diminish illiteracy.
It is to the advantage of the community to educate children when young, rather
than to imprison them when they grow up.
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COMMENTS ON CURRENT ENGLISH DECISIONS.
The Law Reports for June comprisc 20 Q. B. D. pp. 721-839, and 38 Chy,
D. pp. 1-237.

PRACTICE—PAYMENT INTG COURT--DEFENCE SETTING UP TENDER--DENIAL OF Lia
BILITY—PAYMENT OUT OF COURT.

Davys v. Richardson, 20 Q. B. D. 722, shows that the English rules respecting
the payment of money into court are sufficient to prevent the injustice which
under the Ontario Rules, a party payirg money into court with a denial of lia-
bility, is liable to, as demonstrated by the case of Bel/ v. Fraser, 12 App. R. 1
13 S. C. R. 546.

In the present case, the action was brought for wrengful dismissal, claiming a
year's salary. The defendant pleaded that the plaintiff was only entitled to one
month'’s notice, or in the alternative to three months' salary : that before action,
the defendant tendered threc months’ salary, which the plaintiff refused; that
the defendant had paid that sum into court, and it was sufficient to satisfy
the plaintiff’s claim. The plaintifi took the money out of court without an order,
but continued the action, and in the result was found only entitled to one
month’s salary. The present application was by the defendant to compel the
plaintiff and his solicitor to refund the two months’ salary paid in, over and
above what the plaintiff had been found entitled to. Pollock, B., refused to
make the order ; but the Divisional Court (Lord Coleridge, C.J., and Mathew,
J.), held that the defendant was entitled to the order as asked, and that the
plaintiff, under the circumstances, was irregular in taking the money out of court
without an order. The Consolidated Rules, we believe, will be found to have
placed the practice on this point in Ontario, on the same footing as it is in Eng-
land, as appears by this case.

ECCLESIASTICAYL LAW. - MANDAMUS,

the Queen v, The Archbishop of York, 20 Q. B. D. 740, is a case which the
historjcal student can hardly afford to pass by. The application was for a man-
damus to the Archbishop of York, as President of the Convocation of York, to
compel him to admit the Rev. Canon Tristram, as a proctor to the Convocation
duly elected. The Archbishop appeared in person, and, in a learned and able
argument, succeeded in satisfying the court that it had wno jurisdiction. The
judgment of the court was delivered by Lord Coleridge, and in the concluding
paragraph he says : _

“ What we are asked to do, is to interfere in the internal affairs of an ancient
body as old as parliament and as independent, to control the action of its
president, and to revise or reverse his decision vh a matter relating to the
constitution of the body itself. For 700 or 800 years it is conceded that no pre-
cedent for such a. interference can be found. Such an interference would not
only be without a shadow of precedent, but would be iaconsistent with the
character and constitution of the body with which we are asked to interfere.”
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PRACTICE—IRRFGULARITY~~POWER TO IMPOSE TERMS—WAIVER OF RIGHT OF APPEAL.

Aulaby v. Pratorius, 20 Q. B. D. 764, is a decision of the Court of Appeal
(Fry and Lopes, 1.J].), on a point of practice. A judgment had been entered
prematurely for default of defence, and an application being made by the defend-
ant to set it aside, and asking that the plaintiff should pay the costs; the
Master refused the application, and his order was affirmed by Hawkins, ], but
the Divisional Court (Huddleston, B., and Manisty, ].), ordered the judgment to
be set aside, if £34 (whicl, the defendant admitted that he owed) were paid i.ito
court within four days, and in that case, the costs of the application were made
costs in the cause, but they ordered that the appeal should be dismissed with
costs, if the money was not so paid into court. On appeal, however, from this
order, the Court of Avpeal held that the judgment being irregular, the defendant
ex debito justitie was entitled to have the judgment set aside, and the court had
in such a case no right to impose terms, except as a condition of giving the
defendant his costs of the application. It was contended by the plaintiff that
the fact that the defeudant asked for costs, was sufficient to c.able the court to
impose terms ; but this was held not to be the case. One other point in the
case is also deserving of notice, and that is this: Pending the appeal to the
Court of Appeal, the defendant paid into court the £34, and it was claimed that
his doing so was a compliance with the order appealed from, and therefore, a
waiver of the right of appeal from it. But the Court of Appeal said that the
payment was made “ under the compulsion of the order and not acceding to it,”
and thercfore was no waiver, #

SALE QF GOODs- \WARRANTY -SALE OF HORSE CONDITION FOR RETURN HORsE DIs.
ABLED--IMPLIED CONDITION,

In Chapman v. Withers, 20 Q). B, D. 824, the plaintiff sued for breach of
warranty on the sale of a horse.  The horse had been warranted “ quiet to ride,”
subject to a condition that if the buyer contended the horse did not correspond
with the warranty it should be returned on the second day after the sale, for the
purpose of trial by an impartial person, whose decision was to be final. The
plaintiff removed the horse, and while being ridden it ran away, fell, and broke
its shoulder. The plaint’ff immediately notified the vendors that the horse did
not correspond with the warranty ; but that owing to the accident the horse was

“not in a fit condition to be returned.  The horse was ultimately killed. The

defendant relied on the non-return of the horse, as a defence to the action, but
the Divisional Court (Lord Coleridge, C.J. and Mathew, J.), affirmed the decision
of a County Court Judge, that the agreement implied the continued cxistence of
the subject matter of the agreement, and that inasmuch as it was clear on the
evidence that the horse was no longer in a condition to be returned for the pur-
pose of trial, the piaintiff was therefore relicved from any obligation to return it.
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MARRIAGE  SETTLEMENT— RECTIFICATION -- AFTER-ACQUIRED  PROPERTY--AGENCY OV
WIFE'S FATHER,

In the case of Zwcker v. Bennett, 38 Chy. D. 1, the Court of Appeal (Sir J.
Haunnen, P.P.D,, Cotton and ILopes, 1..J].), reversed the decizion of Kekewich,
J. 34 Chy. D. 754, noted ante, vol. 23, p. 232, The learned judge of first in-
stance directed a marriage settlement to be rectificd, on the ground that the
settlement had been prepared and its terms settled according to the directions
of the lady’s father, and without her having any independent advice, and contained
provisions for the settlement of her after-acquired property, and no power of
appointment had been reserved to her over such after-acquired property in the
cvent of her having no issue, and according to the trusts of the settlement, it
would devolve in such an cvent on the next of kin of the settlor—the father. It
was proved that the terms objected to had been the subject of express stipula-
tion by the father at the time the settlement was drawn, and that they had been
communicated to the daughter, and that she had left the matter to her father to
do what he thought was right.  Under these circumstances, the Court of Appeal
held that no alteration could be made in the settlement; Hannen, P.P.D,
however, dissented on the ground that he thought that the case turned on the
question of fact, whether the objectionable provisions had been brought to the
attention of the wife, and whether she had assented thereto, and on this point he
was not prepared to say the conclusion of Kcekewich, §., was wrong.  Lopes, 1.}
was of opinion that a father living on affectionate terms with his daughter, is
“her natural agdt” in matters relating to the preparation of her marriage
settlement, '
COMPANY- WINDING UP- CONTRIBUTORY- DIRECTOR.

In re Wheal Buller Consols, 38 Chy. D. 42, an important point of company
law was decided, By the articles of association of a limited company it was
provided that the qualification of a director should be the holding of 250 shares
at least, that he might act before acquiring his qualification ; but that his office
should be vacated if he did not acquire it within three months after his election.
One Jobling, who had svbscribed for ten shares only, was elected a direstor, he
accepted the office, and attended the meetings of directors | but he never applied
for, nor had allotted to him any more shares. The Court of Appeal (Cotton,
Lindley and Bowen, L.JJ.), held, overruling the Vice-Warden of the Stannaries
Court, that Jobling’s acceptance of the office of director, and his continuing to
act after the time by which the qualification ought to have been acquired, did
not amount to a contract on his part, to take the additional shares requisite for
his qualification, and that he w s liable to be placed on the list of coutributories
for ten shares only.

COL JENT OF COUNSEL--WITHDRAWAL OF CONSENT--MISTAKE.

The only point for which it is necessary to notice, /n re est Devon Great
Consols Mine, 38 Chy. D. 51, is the decision of the Court of Appeal as to the
effect of a consent by counsel not to appeal from an order. Theappellants were
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contributories of a company being wound up, they appeared by counsel before
an inferior tribunal, to oppose certain claims against the company ; this tribunal
allowed the claims, and ordered the ~osts of all partics to be paid out of the
assets, whereupon counsel for the appellants then undertook not to ‘appeal.
‘ Before the order was passed and cntered, they applied to have this undertaking
the i omitted from the order, on the grounds that counsel could not give a consent
ons k not to appeal ; and that he could not give'such a consent after a decision on the
merits ; and that the consent was given by mistake, as the decision of the inferior
court had turned on a resolution of the company, which the counsel had not
seen, and that if they had known its terms they would not have consented. It
turned out, however, that the resolution in question had been read in court on a
It former day.  Under these circumstances, it was held by the Court of Appeal
ula- (Cotton, Lindley and Bowen, 1.]].), that couasel had authority to consent not
peen to appeal, and that as the counscl for the appellants had had an opportunity to
roto become acquainted with the terms of the resolution, there was no such mistake
peal as to entitle them to withdraw their consent.  Cotton, L.J., thus disposes of the
1, question : * Kvery compromise involves an undertaking not to appeal, it there-
the | forc cannot be beyond the authority of counsel to undertake that his clients
the shall not appeal.  As to the other point, the counsel in fact, says: * The judge has

it he given a decision adverse to my client, and in consideration of his recciving his
L.J. costs, 1 undertake that he shall not appeal against it.” That is a compromise.

ey, 1S The undertaking is therefore prima facie binding.”
riage .
MARRIED WOMAN- SEPARATE ESTATE - PROPERTY ACQUIRED SINCE 1882 - - MARRIED
WOMEN"S PROPERTY ACT, 1882 (45 AND 40 VICT. €. 75) 88, 5, 19-—R. ¢ 1), (1887),
¢, 132, 88, 7, 20).

in Hancock v. {ancock, 38 Chy. D. 78, the Court of Appeal {Cotton, Lindlecy
and Bowen, L..]].), affirm a decision of North, J., upon a question arising under
the Married Women's Property Act, 1882, from which R. S, O, c. 132 is adapted.
By a marriage setticment made in 1870, the husband covenanted with the trus-
tees that he would settle, or concur with the wife in settling any property which
during the coverture should come to her or to him, in her right ; but the scttle-
ment did not contain any such covenant by the wife, or any joint agreement or
declaration to that effect.  In 1883, the wife on the death of her mother, became
entitled to a share of her mother’s personalty, which was not limited fo the
separate use of the wife.  The question was, whether the property thus acquired
was subject to the covenant in the settlement, and it was held that it was.
Cotton, L.J., on p. &, observes: * The covenant in the settlement was undoubtedly
the covenant of the husband ounly @ and independently of the Marvied Homen's
Property Act, it would bind all property coming to the wife during the ~overture,
and not settled to her separate use. Then we come to sec. § of the Marricd
Women's Property det, 1882 (R. 8. 0. ¢. 132,5. 7); and this property is undoubtedly
property to which the title accrued after the commencement of the Act. It is
contended that the effect of sec. 5, is to give this property to the wi- for her
scparate use, and consequently it is not property which the husband could settle.
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If it had been left to her for her separate use, it is admitted that it would not have
been within the covenant; does the Act have the effect of making it property to
her separate use, so as to prevent it from coming within the covenant? If scc,
5 had been the only section . . . the covenant of the husband could not have
touched the property; . . . but then we have sec. 19 (R. 8. 0. ¢ 132, 5 20), . .
and we cannot help saying that it excepts from the Act everything which would
interfere with the settlement, and would prevent the covenants contained in it
from operating. The j5th section does interfere with the scttlement. But for
that section, the settlement would have given the property to the trustees to be
settled for the wife and children, and to say that in the exclusion of this property
from the settlement, it does not interfere with the settlement, is not &8 construc-
tion that can be seriously entertained.”

OINT STOCK COMPANY--COMPANIES ACT, 1863, . 28 (R, 5. C. C 119, 8. 44)—INSPECTION
3
OF REGISTERS OF COMPANY - COPIES--- ACTION BY SHAREHOLDER IN INTEREST OF
A RIVAL COMPANY,

In Mutter v. Eastern and Midland Railway Company, 38 Chy., D. g2, the
Court of Appeal (Cotton, Lindley and Bowen, 1..J].), affirmed a decision of
Chitty, . The action was for an injunction by a sharcholder of the defendant
company to restrain the company from preventing the plaintiff from taking a
copy of the entries in the company’s register. The plaintiff was in the service of
a rival company, and the stock he held in the defendant company had been given
him by the chairman of the rival company to qualify him to attend the meetings
of shareholders. The defendant company were willing to permit the plaintiff to
inspect the register ; but refused to permit him to *ake copies of the entries.
Chitty, J,, held that the fact that the plaintiff was secking to serve the interests
of a rival company, did not disentitle him to obtain the assistance of the court
in enforcing his statutory right, and be granted an injunction, and the Court of
Appeal held he was right.

AGREEMENT TO ENTER INTO ACGREEMENT WITH THIRD PARTY—DJAMAGES,

In Foster v. Wheeler, 38 Chy. D. 130, the Court of Appeal (Cotton, Lindley
and Bowen, L.J].) affirms a decision of Kekewich, ], 36 Chy. D. 693, noted ante,
p. 73. Foster, the plaintiff, was lessee of a house, the lease for which was about
to expire, and entered into an agreement with the defendant whereby she agreed
within seven days thereafter to enter into a binding agreement with the plaintiff’s
lessor, for a lease of the premises, and upon such leasc being granted the plain-
tiff agreed to surrender his term.  The defendant having refused to carry out
the agreement, this action was brought by the plaintiff for specific performance,
or in the alternative for damages. Kckewich, },, gave judgment for damages, to be
ascertained by reference. From this judgment the defendant appealed, contend-
ing that the agreement was invalid for want of consideration, but the Court of
Appeal held that the plaintiff's agreement to surrender his term was a sufficient
consideration,
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PRACTICE~—PARTICULARS—IJISCOVERY.

In Millar v. Harper, 38 Chy. D. 110, a point of practice of some moment was
determined by the Court of Appeal (Cotton, Lindley and Bowen, L.JJ.), affirm-
ing North, J., in which the rule is laid down, that where a defendant has means
of knowing the facts in dispute, and the plaintiff has not, particulars of demand
will not be ordered to be delivered by the plaintiff until after the defendant has
given discovery. In this case, the plaintiff, as executor of a deceased married
woman, sued her husband claiming that certain chattels in the defendant's posses-
sion were the separate property of his deceased wife. The hushand applied for
particulars showing the chattels claimed ; but it was ordered that the applica-
tion should stand over until the defendant had made an affidavit which of the
articles belonged to the wife.

Binl OF SALE-—MORTGAGE OF MILIL PROPERTY--TRADE FIXTURES.

In ve Yates, Batcheldorv. Vates, 38 Chy. D. 112, the Court of Appeal (Cotton,
Lindley and Rowen, L.}}].) held, affirming the decision of the Vice-Chancellor of
the County Palatine, that where a mortgage was made of a mill property on
which there was fixed machinery, being trade fixtures, which passed to the mort-
gagee as being affixed to the frechold, and the mortgage contained a power of
sale ; that the mortgage was not an assignment of the trade machinery so as to
require registration under the Bills of Sale Act, but was a valid mortgage both
as to the land and machinery, and that the power of sale did not authorize the
mortgagee to sell the machineryapart from the land.

COPVRIGHT—NAME OF NEWSPAPER.

Licensed Victuallers' Newspaper Co. v. Bingham, 38 Chy. D. 130, was an action
brought to restrain the defendants from publishing a newspaper with the same
name as the plaintiff’s paper. The plaintiffs, on the 3rd February, 1888, com-
menced the publication of their paper, and registered it at Stationers’ Hall the
next day.  No advertisement had been issued that a newspaper under that name
was about to be published.  On the 6th February the defendants published the
first number of a newspaper with the same na.ae. Very few copies of the plaintiff’s
paper bad then been sold.  The Court of Appeal (Cotton, Bowen and Lindley,
1.J].) affirmed North, ], in holding that the registration of the plaintiff’s news-
paper at Stationers’ Hall gave the plaintiffs no exclusive right to the name, and
that a title to it by use and reputation could not be acquired by a publication
for three days with a very small sale.

PRACTICE—THIRD PARTY PROCEDURE-RULES 8, C. ORD16, R, 33 (ONT. C. R, 232).

Barton v. London & N. 1. Ry, Co., 38 Chy. D. 144, was an action brought
against the defendant company to compel them to re-transfer stock alleged to
have been transferred out of the plaintiff’s name by means of forged transfer
deeds. The transferees were not made parties, but the company served them
with third party notices, claiming indemnity. The company, in their defence,
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set up all the grounds of defence that could be relied on against the plaintiff's
claim. Some of the third parties desired to defend, and Kay, J,, gave them leave
to attend the trial and take such part as the judge should direct. Two of them
appealed from this order, asking for leave to deliver a defence, appear at the
trial, put in evidence, and cross-examine the plaintiff’s witnesses. The Court of
Appeal, however, dismissed the appeal, holding that the third parties would not,
according to the old practice, have been necessary partics, and as the defendant
company were dona fide defending the suit and raising all proper defences, the
plaintiffs ought not to be cmbarrassed and put to expense by unnccessarily
allowing persons who were not necessary parties to the action, to take all the
same steps as if they had been made defendants.

COMPANY—CONTRACT ON BEHALF OF INTENDED COMPANY -RATIFICATION—-POWER OF
DIRECTORS —MOKRTGAGE OF UNPALD CAPITAL ~UNAUTHORIZED ISSUE OF DEBEN.
TURES,

Three points of some interest were decided by Kay, J.. in foward v. Patent
Tvory Co., 38 Chy. D. 156, A contract was made by one Jordan with one
Wybecr, who purported to act on behalf of an intended company, to sell certain
property to the company, part of the purchase money being payable in cash and
the balance in paid-up shares, The company was formed shortly afterwards.
and the memorandum of association provided for the adoption of the agreement
with Jordan. At meetings of directors subsequently held, at which Jordan, who
was a director, was present, resolutions were pagsed adopting the agreement, and
accepting an offer by Jordan to accept part of the purchase moncey in deben-
tures instead of cash, and directing the seal of the company to be affixed to an
assignment of leaseholds to be made by Jordan to the company, and to the
debentures to be issued to him to the amount of £3,500; the debentures were
accordingly issued to him, and the amount sccured thereby was made a charge
on the capital not called up, and the company took possession of the leaseholds.
The company was subscquently wound up, and the liquidator took from Jordan
an assignment of the rest of the property comprised in the agreement. [t was
held, first, that there was sufficient evidence of a contract by the company with
Jordan to the effect of the previous agreement, as subsequently modified by the
acceptance of debentures instead of cash, and that there was, therefore, at the
time the debentures issued an existing debt due by the company ; and secondly,
that the directors being authorized to mortgage all or any part of the company’s
* properties and rights,” they had power to mortgage the capital of the company
for the time being not called up.  But, thirdly, that their power of mortgaging
being limited to £1,000 in all, the debentures issued for the £2,500 in excess of
that sum were invalid.

COMPANY—AGREEMENT TO PAY INTEREST ON SUMS ADVANCED BY SHAREHOLDERS OVER
AND ABOVE CALLS—SURPLuS ASSETS.

This number of the reports is somewhat rich in cases on company law. /n
ve Exchange Dragery Co., 38 Chy. D, 171, is another decision of Kay, J,, on this

e i s e e,
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branch of law. A company which was being wound up had, by its articles of
association, agreed that a sharcholder advancing in respect of any of his shares
beyond the amount actually called up, should receive interest on such advances,
The company had ratified an agreement between the vendors and promoters,
whereby it was agreed that the latter should be paid partly in paid-up shares,
and that the holders of vendors' shares should be entitled to dividends upon so
much thereof as should equal the amount for the time being paid up on the
ordinary sharés, and interest upon such amount of the nominal value of the
vendors' shares as should equal the amount not called up on the ordinary shares.
There being a surplus of assets after paying the debts of the company, it was
held that the holders of vendors' shares were entitled to have paid to them on
account of their shares such portion thercof as equalled the amount not paid up
on the ordinary shares with interest until repayment, and not meci... up to the
commencement of the liquidation proceedings, such sum being treated as an
advance to the company at interest.

WILL—ABSOLUTE GIFT--RENTRAINT ON ALIENATION —CONDITION.

In re Dugdale, Dugdale v. Dugdale, 38 Chy. D. 176, is an interesting decision
of Kay, J., on the construction of a will, whereby the testatrix gave certain real
and personal estate “ upon trust for my “hird son, J., his heirs and assigns; but
if my said son should do, execute, commit, or suffer any act, deed or thing what-
soever, whereby, or by reason or in consequence whercof or if by operation of
law, he would be deprived of the beneficial enjoyment of the said premises in his
lifetime, then and in such case the trust hereinbefore contained for the benefit of
my said son shall absolutely cease and determine and the estates and premises
hereinbefore limited i trust for him” were to go and be held in trust for his
wife, or in case he had no wife living, then for his children equally. J. survived
his mother and was a bachelor, and the present action was brought by him
against the testatrix’s other children or their representatives, and the trustces of
the will, for a declaration that he was absolutely entitled to the property devised,
upon the ground that the executory devise over was repugnant and void, and
it was held by Kay, J., that the exccutory gift over was void.

WiLL—CONSTRUCTION - VESTED INTEREST (GIFT OVER ON DEATH WITHOUT “ LEAVINGY
ANY CHILD OR CHILDEEN SURVIVING- TESTATOR, WHETHER IN LOCO PARENTIS.

In ve Hamlet, Stephen v. Cruningham, 38 Chy. D, 183, it was held by Kay, ],
that though the artificial rules of construction adopted in Zmperor v. Rolfe, 8
D. M. & G. 391, and subsequent cases in reference to settlements in order to
overcome express words of defeasance, of an interest which by previous words of
gift are vested in a child, may also apply to portions given by a will where the
1estator stands in loco parentis to the devisee ; yet where the gift by will is not
one of portions tu children, or persons to whom the testator was iu loco parentis,
the words of the will must be construed according to their grammatical mean-
ing; and the mere circumstance that a testator in a clause providing for the
maintenance of future children of his only daughter, who was then unmarried,
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speaks of shares previously given to such children as * portions,” is not sufficient
to show that he has placed himself /1 loce parentis to such children. In this casc
the testator gave personal estate and proceeds of real estate to trustees upon
trust for his daughter and only child for life, and after her death for her children,
who being sons should attain 21, or being daughters should attain that age or
marry, with a gift over if his daughter “should happen to diec without leaving
any child or children her surviving, or having such, they shall all die without
having obtained a vested interest in the said trust, and without leaving any issuc
him or her surviving.” The daughter had five children, all of whom died unmar-
ried in her lifetime, and only two of them attained 2:. On the death of the
daughter, it was held by Kay, J., that the gift over tock cffect.

PRACTICE- RECEIVER  MORTGAGE ACTION,

In Witis v. Luff, 38 Chy. D. 197, which was an action for foreclosure by a
subsequent equitable mortgage by deposit, and in which a final order had been
obtained, but in which the conveyance of the property to the plaintiff remained
to be settled, the plaintiff applied for the appointment of a receiver, and Chitty,
J., held that after the final order of foreclosure the action was practically at an
end, and the appointment could not therefore be made, because all the defend-
ant'’s interest was vested in the plaintiff.

WILL --CONSTRUCTION  APPOINTMENT  REMOTENESS  SEVERABLE PROVISO  INFANT
SETTLEMENT.

In Cooke v. Cooke, 38 Chy. D). 202, there were two points for decision, The
first was as to the construction of the will of Isaac A Cooke. By his marriage
settlement the testator was empowered by deed or will to appoint the settled
property among his children. By his will he appointed the property among his
three daughters equally, with a proviso that if at the time of his death any of
them should be unmarried her share should be held in trust {or her for life, and
after her decease, in case she should die without leaving issue, as she should
appoint, and in default of appointment, or in case she should not have issue, on
corresponding trusts in favor of his other children.  One of his daughters (the
plaintiff) was unmarried at the testator’s death ; and it was held by North, |,
that as the effect of the proviso would be to tic up the shares longer than the
rules against perpetuity allow, that, therefore, the proviso was void, and that the
plaintiff took her share absolutely. The other point in the case related to the
real estate affected by the appointment, and it was this: The settlement in
question was made in 1834, the wife being then an infant ; it, however, contained
a covenant by the father and mother of the intended wife, that on the latter
coming of age she would convey her real estate to the trustees to the uses of the
settlement. The plaintiff was born in 1835, and her mother became of age in
1836, and then executed a conveyance in accordance with the covenant in the
seitlement. If the power of appointment contained in the settlement dated from
1834, before the plaintiff’s birth, then the appointment executed by the testator,

N e

e

e

Ty

RO A R A | Mg BT B Nt o R

PR A e

;]
3]
H
4

PR




J

< e

B o

P T o TN L somiis T8 T P AR OD SO

3

o

.
3
3
3]
;)
%
i
9
£
]
3
4
3
£
3

July 3, 1868, Comments on Current English Decisions. 363

so far as it affected the realty, would be void as offending against the rules
against perpetuities : but if it dated from 1836, when the deed of confirmation
was exccuted, and after the plaintiff was born, then the appointment as to the
realty would be good.  North, ., held that the scttlement of 1834 was not void,
but merely voidable, and the subsequent deed of 1836 amounted merely to a
confirmation, and that therefore the power was conferred in 1834, and the
appointment was conscquently bad as regards the rcalty also.

WL~ ~CONSTRUCTION -~ CHARITABLE LEGACY--—-PRRPETUITY,

In re Randell, Randell v. Divon, 38 Chy. D. 213, North, J., decided that wherc
a testatrix bequeathed £14,000 on trust to pay the income to the income of a
specified church so long as he permitted the sittings to be occupied free; and in
case payment for sittings was ever demanded, that the £14,000 should fall into
her residuary estate, the bequest was for a specific charitable purpose, and not for
charitable purposes gencrally, and on failure of the trust for the benefit of the
incumbent the fund could not be applicd ¢p-pr8s, but that it would become part
of the testatrix’s residuary estate, which being a direction that the fund should
goas ‘.. law would otherwise carry it, did not offend the rule against per-
petuities,

ENGLISH DOMICH. MARRIAGE ACCORDING TO CUNTOM OF FOREIGN COUNTRY WHERE
POLYGAMY ALLOWEL.

The only remaining case to be noted is Ju we Bethell, Bethell v. Hildyard, 38
Chy. D. 220, in which the validity of the marriage of a domiciled Englishman
with an African woman according to the customs of the Barralong tribe, to
which she belonged, and which permitted polygamy, came in question, It
appeared that the marriage in question was performed in Bechuanaland, accord-
ing to the custom of the woman's tribe, and that the man had refused to be
married in church, and had never communicated the alleged marriage to his
friends in England, and had spoken of che woman as * that girl of mine” They,
however, lived together as man and wife, and had issue one child. It was held
by Stirling, J., that the marriage was not a marriage in the Christian sense as
being * the voluntary union for life of one man and one woman, to the exclusion
of all others,” but was a marriage in the Barralong sense, which permitted poly-
gamy, and that it was, therefore, not a valid marriage according to the law of
Iingland.
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CONTINGENT AND ENORBITANT FEES.

I DO not propose to discuss the law of champerty, but would say some things
from the ethical standpoint upon the practice of bargaining for large fees,
generally, contingent upon the result of the suit, of taking in advance an assign-
ment of a large proportion of the amount expected to be recovered, to be paid
for by prosecuting the action as the attorney of him who is supposed to have
suffered a wrong.

The practice of bargaining for such fees is very common, so common as
hardly to excite remark, and if it be an evil, demands that we speak out upon
the subject. Moral evils never cure themselves. The downward drag of our
moral natures is such as to require moral force, actively applied, to lift it up.

In England, and in many of the States, the law gives the successful attorney
advantages which are unknown in other States. He recovers costs which em-
brace respectable fees, and he has also a lien upon the judgment for his reason-
able charges. Elsewhere his claim is simply that of any creditor, and he often
gets nothing. I call to mind a cause in the prosecusion of which counsel had
labored for years, had tried it twice before a jury, and once in the Supreme
Court, and finally had recovered judgment.  An attempt to defraud was fastencd
upon the defendant, and to revenge himself upon the attorney he made friends
with the irresponsible plaintiff, and paid him the judgment. The attorney had
recovered a just claim, which, without long and patient labor would have been
lost, he had carned a liberal fee, yet his grateful client, under advice of his late
antagonist, left the State without paying him a dollar. If a mechanic should
have a licn upon the work of his hands, and the sailor or boatman upon his
craft, 1 know not why a lawyer should not also have a claim upon the judgment
he recovers. Deprived of taxable costs, and deprived even of a claim upon the
judgment, it is not altogether unreasonable to claim exemption from some of
the restrictions as well,

There are many having just claims, who are unable to employ counsel
unless they are paid out of the proceeds.  Also the statute may compel a plain-
tiff to give security for costs, and this he is sometimes unable io do, unless some
one assumes a responsibility which a prudent man would avoid. This claim
may be all the poor man has | if in order to secure counsel fees and costs he
sells an intcrest in it, it may be champerty, if he is aided without consideration
it may be maintenance, and so the demand must be surrendered.  But if allowed
to sell an interest at all, it must be a contingent one, and why not to the attor-
ney who prosecutes it?

There are, however, grave objections to the practice of taking contingent fees,
in other words, of purchasing a contingent interest in a claim, in order to provide
for the expenses of its prosecution.

tst. It encourages litigation. Often legal claims had better sleep. The
claimant may be magnanimous so long as the prosecution must be at his own
risk, while, if it could be pursued at another's, even in part, the prospect of gain
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and perhaps revenge, unchecked by the fear of loss, would arouse his sense of
justice and make his duty clear. It may be an honest demand, but often, how
much better that such demands be waived. The strife, perhaps permanent
estrangement of the parties, extending sometimes through a community, as
friends and neighbors range themselves upon one side or the other, accompanied
it may be by serious breaches of the peace, is an evil of such magnitude as
seldom to be compensated by the sucesss of the right party, to say nothing of
the risk that the wrong one will win. [ do not agree with Thering in regard to
one's duty to go to Jaw. It surely should be onc's right to suffer a wrong, and
it may become a duty to do so.  Whether a duty or not. to thus suffer is often
for ne's interest ; the expenses of a legal prosecution, the uncertainties incident
to all controversies, especially under our imperfect mode of administering jus-
tice, will cause a prudent man to pause and count the cost. The travesty upon
the common-law jury trial, adopted in some of our Western States, by which the
trial judge is made little more than a presiding officer to assist the sheriff in
keeping order, renders results in such States still more uncertain,. A man
should, therefore, weigh his cause and probable results before beginning a suit.
He will see his own side of a controversy with sufficient clearness, and be suffi-
ciently combative not to need special inducements.  Besides, the law favors the
scttiement of disputes, the compromising of matters already in litigation, and
without fraud or mistake, the court will not reopen a controversy even if the
rights of one of the parties have been surrendered. By a sale of a contingent
interest one may have so bound himsclf as to make a compromise impossible.
To dismiss his action he must violate the contract with his attorney, which an
honest man would not like to do, whether the transaction be held to be cham-
perty ot not.  If fthe contract be sustained he is lable to the attorney, not for
fees, but for the valuc of the interest he had agreed to give®  He has thus put
it eut of his power to do what the poliey of the law has always favored, and what
in the uncertainties of litigation, it may be for his iuterest to do.

2nd. [t changes the relation of counse’ to the cause. To be admitted to the
bar is to become a sworn officer of the court. As such officer, the lawyer is
bound by its rules and obligations as much as the judge or any other officer.
The fact that he is not the judge, bound to impartiality between parties, the fact
that he is not the sheriff, bound to discover and procure the seizure upon execu-
tion of property of his client, the fact, in a word, that his peculiar duties and
obligations are not those of other officers, make him none the less an officer, and
his duties and obligations nonc the less imperative. No one would feel safe if
pecuniary motives were suffered to be addressed to a judge or sheriff, bearing
upon the discharge of his duties.  The zeal of partisanship and the ambition to
win arc incentives strong cnough to test the integrity of most lawyers, and when
we make him a partner in the prosccution, a real plaintiff, though a concealed
one, may we not add a motive to unprofessional conduct too strong for his moral
endurance. We cvery day sec men treading the very verge, if not going beyond

* See Duke » Harper, 2 Mo, App. 1.
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the line which ¢ne may not honestly pass. We see them, and not without rea-
son, suspected of deception, of trickery, and even of subornating perjury on
behalf of clients, and under the pressure of only ordinary motives. To add the
strong one of a personal interest in the result, may well blind one to the charac-
ter of acts, the counsel merely might have been able to sec.

jrd. It degrades the profession. I do not expect the modern lawyer to take
the place of the aristocratic Roman jurisconsult, whose reward for the labor of
studying and expounding the law was the fame, the influence and often the
official positions they gave him ; nor would I make his claim merely an honorary
one. No class work harder than successful lawyers. To none is socicty more
indebted than to the industrious and upright members of the bar, and | know
no reason why they should not be paid like other workers. But the service
should not be made the subject of a gambling venture, Reward for labor is one
thing—speculation in chaiices is another. To receive a reward for honest work,
and an adequatc ongc, is honorable to him who receives and to him who pays.
As an honest trade, each party feels the benefit, the sense of justice is satisfied
and the transaction is not disturbed by the feverish excitement of a mere specu-
lation. As gambling corrupts trade, changing the stock board or the corn ex-
change into a mere gaming resort, converting that which was designed to facili-
tate legitimatc exchange into an excited arena of combatants with fortune, sub-
sttuting the honor of the gambler for the obligations known to the commercial
code, so, if the lawyer is taught to look to chance results for his gains rather
than rely upon rules of justice and fair dealing, his mind will be diverted from
professional duty to the calculation of chances, will be disturbed by its resultant
fever, and he will necessarily become a poorer lawyer and a worse man.  For-
tunes have been made by this class of fees. Men have taken them who have
had and who are entitled to public confidence.  Yet | cannot but feel that the
general effect upon the bar has been bad. Those cminent attorneys, who by
successful draws, have thus received rewards out of all proportion to the value of
their services, who are thereby enabled to ape the style of the shoddy contractor,
or the successful speculator or gambler, become objects of envy and imitation to
all their less successful brethren,  Lawsuits become their lottery 3 and labor for
a certain but moderate reward becomes a tame business.  When applied too, or,
more often, when they have hunted up a stale or sleeping demand, perhaps for
unliquidated damages so trifling in fact as to be forgotten, but to be so exagger-
ated, if not simulated, as to wake the sympathy and imagination of a jury, or
perhaps for valuable land for which the claimant, or his ancestors, or their ven-
dors have once been paid, their first thought is how much they can draw from
this scheme, not how much they shall carn,  Need T desceribe the effect of such
scheming upon character, upen that nice sense of duty and of right that one
should cherish as more precious than the apple of his eye?

Our whole moral atinosphere is corrupted by the passion for sudden wealth.
The slow accumulations of industry are despised. The healthy glow of honest
toil gives way to the fever of gaming ventures  The moral instincts, fed by such
toil and its due reward, find only poison in the Tatter, and it is no wonder

.
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that under the stimulus of such potions, the pathway of life is strewn with the
skeletons of those who have mistaken it for wholesome food. Can the lawyer
escape the moral influence of that which has proved so fatal to tradesmen, to
bankers, to all indeed in whom this passion is roused? His occupation brings
him into daily contact with them, his skill is in requisition to right the wrongs
they have inflicted, or defend them from the penalties they have incurred. He
sees, also, the prosperity of the few whosucceed in their ventures and are able
to surround themselves with the show of wealth, and he can look through the
tinsel to the unrest and vulgarity beneath.  Yet how few are strong enough to
cstimate things as they are, at the value they are known to possess, and not be
blinded by external show, and how few are superior to the passion for merc
wealth, without regard to the terrible sacrifice its gain may demand.

I would not have one despise property nor would [ censure its accumulation,
Lawyers are not monks, nor should they be content to be beggars. The ambi-
tion to accumulate is laudable and when gain is the product of industry and fru-
gality, when it involves no sacrifice of duty nor the subordination of the higher
powers, it is rather an honor than a reproach.  The rich man in the Gospels was
not condemned for his riches, but because he trusted in them, knew nothing
higher or better ; and the lawyer who sceks property, secks a good thing, that
which is desirable to have if the price be not too great. [ only censure a method
that arouses all the passions of a gambler. The supremacy of such passions
must be at the expense of qualities essential to the character of a good man and
a good lawyer.  They tend to destroy his love of truth for truth's sake, of study
for the knowledge and intellectual power it brings, and to blind cvery nice moral
perception.  Such passions with kindred appetites will never develop a Marshall
or a Kent. .

But after all, what if we always remain poor. It may be an evil, but it is far
from being the great :st one. It may be, it often is, a blessing.

The merely rich have their worshippers, but of what sort.  They may be able
to buy much brick and much marble, to live in palatial halls with troops of ser-
vile attendants, to ride in gilded carriages and sport costly furs and diamonds,
bnt how essentially vulgar is all this!  Unfortunately for the future of our de-
moctacy, they may be also able to buy scats in legislative halls, to reach posi-
tions due only to worth, but the popular heart makes fruit thus plucked but
ashes,  The millionaire is at a disadvantage, especially if he has become such
while in public life. He may be honest, but people will not believe it. The
corrupt, by party machinery, may put him forward in the belief that he will use
his opportunity, if not his money, for their benefit, but their success only places
him in the stocks for missiles and jeers, not only from passers-by, but from his.
tory if it shall deign to notice him.  Success in buyving a seat—say in the United
States Senate--gives its buyer but a cushion of thorns.  No such man ever has
or ever will, acquire a respectable standing unless with retainers and co-corruption-
ists, Hate may be exchanged for sneers, or viee wersa, but for love and trust
never.

Our very poverty may be the stimulant needed for success; constitutional
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laziness may be overcome in no other way. Poverty, at least very moderate
means, may be the necessary ladder for a great ambition. The great and noble
among men, those who have impressed their ideas upon the generations, have
not been rich.  Aristotle was dependent upon patronage ; Socrates, as he goaded
the gilded fools around him, was almost barefoot ; and a ¢ cater than Socrates
had not where to lay His head! 1 would not sermonize, but would have it felt
that there is something higher than wealth, that man is more than money.

4th. Aside from the corrupting tendency of speculative fees, they have the
effect, by giving undue prominence to the idea of moeney making, to divert at-
tention from professional learning,  The ruling idea gives character and direction
to onc's thoughts. It has always been remarked that it is impossible for a law-
yer without loss to engage in other business, or any kind of speculation, or even
to give much attention to political discussions.  If he devotes himself to his
business, constant in his reading and legal rescarches, he will have fees, but will
have little time to consider the money question as such, and the latter idea can
take possession of his mind only at the cspense of his strictly legal pursuits,
The great lawyer is seldom a good speculator. A single heavy draw in a specu-
lative suit may have the same effect, as to draw a large prize n an ordinary
lottery, that is, to give a distaste for the ordinary results of industry, a distaste
for causes and the labor accompanying them, when only ordinary fees are received.
a distaste for study without the stimulus of similar gains, and will be likely to
operate in the end to make him who has unfortunately been so successful, poorer
in purse, much poorer in professional attainments, and especially poor in pro-
fessional honor.

sth. An objection also arises out of the relation of the parties. It is confi-
dential and fiduciary in its character.  The attorney holds himself out as the
trusted friend and confidential agent of all who may come into relations with
him, It is true, this reladon may not become actual until the retainer, present
or prospective, is accepted, yet every step that so results should be, not only fair
and honest, but in the interest of the client. The ttorney is his agent, his
trustee, and is bound, so far as he honestly may, to consult his interest. This
confidential refation should prevent any business transactions between them.
Trustees and beneficiaries may not deal together 1 the dealing, if not whotly for-
bidden, is tainted, and for very slight reasons the courts will condemnit. To ob-
tain an interest in the result of a suit, however paid for, is to purchase an interest
in a chose in action, and the relation of client and attorney is changed to one of
partnership.  Such dealings, whether in contemplation of the refation, or after it
is consumimated, are like all other dealings between trustees or agents and their
bencheiaries or principals, and how they are regarded, every lawyer knows,

It may be said that when the contract is made the partics arc dealing as
strangers.  But this is not true.  The moment the client lays his case before the
attorney, the confidential relation begins. -The attorney, as frequently ruled by
the courts and because of this relation, is forbidden to disclose any communica-
tion he may make, and this, whether he receives a fee or is in fact employed or
not. He may, in civil cases, refuse to take his case, but if he takes it, every
step must be in the interest of his client.
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But admit that their relation when making the contract is not that of attor-
ncy and client, then they are negotiating for a special partnership, the onc is
selling and the other is purchasing an interest in a chose in action or in property
to be claimed. The purchase is made, it docs not matter whether with money
or with promised service. When, then, does this special partnership cease, and
when does the relatior: of attorney and client begin? Do they not hold both
relations? And should not they both be the parties to the record? If the
attorney did not act as such when he purchased his interest, he is like any other
purchaser, and, while at common law he could not be a party plaintiff, not hav-
ing a legal interest, i equity and under the code he should be joined as one of
the real partics in ir erest. He is * united in interest " with his so-called client,
and should at least share the odium of pursuing a perhaps disreputable claim.
One comes into court exoncrated from any personal responsibility ; he is not
responsible for the tricks of his client, he stands upon a high planc and looks an
honest judge and honest lawyers in the face, as though he were like them : he is
emploved only to see that the legal rights of his client are protected.  The client
may be dishonest, he knows not, but he, his counsel, will be governed, in con-
ducting the casc, by all the rules that reculate the conduct of honorable mem-
hers of th: bar: and he is permitted to hold this representative relation unde-
filed by the nature of the: claim, when in fact he is but a partner in his client’s
iniquity. If our old wholesome laws against champerty are not in be
enforced, at least let courts obey the Practice Act, and compel the partner to
place his name vpon the record as such.

I we are led to condemn the practice of taking contingent or speculative
fves, it does not follow that it is necessarily morally wrong under all cireum-
stances.  We have nothing, in this connection, to do with the law bearing upon
the subject.  Contracts for such fees may or inay not be enforced by the courts,
and they will be held to be obligatory, or contrary to public policy, without
much regard to the circumstances under which they are made.  But, in fore con-
sedentier, the circumstances and the terms of the contract have much to do with
its character. One has a meritorious claim and little or no other property ; if he
recovers he can afford to pay a liberal fee, if he fails, it would be impossible
or difficult to pay anything. e asks his counsel to accept a liberal sum, some-
thing more than an ordinary fee, if the claim be recovered, upon condition that
nothing, or a very small fee, be charged upon failure.  Now, the cvils arising from
these contracts may be so great as o require that even this arrangement be con-
demned, not as wrong in itself, but as countenancing that from which great evils
arise,  But unconnected with the general influence of the practice, it would seem
that this would be an innocent arrangement, provided its terms were fair and
reasonable, and provided the proceeding was not wet on foot by the attorney.
But under cover of a willingness to aid the claimant at the risk of receiving no
compensation, it will not do to oppress him on account of his poverty, by a
charge, contingent though it be, largely in excess of the value of the service
Many, perhaps most, at once become cqual partners with their client, and for
professional aid alone, contract for half of the proceeds of the suit. There may




370 The Canada Law Journal. July 3, 1288,

be a claira when this would not be an unfair proportion, if any proportion is to
be tolerated, Tt this is not ordinarily <.

I will suppose a proceeding under the statute for negligence resulting in
death. The verdicet, if for the plaintiff, as itis very apt to be, is sometimes fixed
by statute at five thousand dollars, and, if not so fixed, it seldom falls below that
summ.  Or, in a proceeding against a railroad company for injuries where death
does not result, the damages are usually high,  When the cause is really a meri-
torious one, the injured party or his repre mtatives may be justly entitled to all
that ma: be recovered, and cven tha® may be a poor compensation.  But in the
contract supposed the attorney takes halt,  Ave his services ordinarily worth
from one to three or five thousand doilars ? anua 1or the reason that the amount
recovered is all that the plaintiffs have?  The facts are usually simple—there
should be but one jury trial, although a new one may be granted, and an intelli-
gent client, with a knowleds e of the case, and where there is no combination at
the bar, will bardly make such a contract.  But the persons suffering are usually
women or children, and to exact that amount would, in most cases, be oppres-
sive. It is alawyer's duty to undertake the cause of the poor, if & worthy one,
and run his risk as to compensation, unless he decline for reasons other than the
fazt of poverty*

In this conuection something further should be said in regard to the extent,
the amount which may be considered a just compensation for services, whather
the charge be conditional or absolute  Of course no precise rule can be given -
the same service by the same man may be worth at one time more than at
another, and one man may be entitled to comm.and more than another.  But, while
the matter must necessarily be left chiefly to the arrangement of parties, wo
sometimes hear of fees, if they may be so called, so out of all pronortion to the
value of the ser -ice as to shock our sensibilities. The actual owner of the money
or property puid or donated, it may be said, has a right to do what he will with
his own, and if his attorney shall receive it, who can complain?  Call it a dona-
tion if you will, it is the attorney's goud fortune, and no one is wronged.  But it
should be remembered th.t the attormney holds such a confidential relution
towards his client that he cannot reccive from him a gift. Th law presumes
undue influence, and forbids . Besides, it is seldom free in fact, but is exacted
by the recipient, and under circumstance, that create a seeming necessity,  The
donation, however, is not usually the property of the one wi.o makes it.  Execu-
tors or other trustees may feel at liberty to give freely of the subject-tnatter of
their trust when they might have been more serupulous had it been the fruit of
their own labor,  Directors of « railroad corporation may have a friend whom
they wish to benefit | or may have become so accustomed to deal in large sums
ax to make ordinary jtems scem petty, or for other or less excusable reasons,
have become indifferent to the interests of the stockholders, and, out of other
people’s money, give tens of thousands of dollars for work that may be worth
but hundreds.  These things arc not habitually done, bu' the instances are suffi-

*See the old Frencls rule at the close of this wrticle,
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ciently numercus to have arrested public attention.  Are those lawyers whose
chivf aim is to make all they can out of cverything that comes into their-Lands,
who demr . J what they think they can get without reference fo what they carn,
and who hence may have built up fortunes, the ones to he Jdeemed successful
lawyers ? - Shall we make of them examples or beacons ?

To illustrate : an estate is to be settled, the dispute arising perhaps in regard
to the validity or construction of a will. “Instances are not unfrequent where
large fortunes have been dissipated in these disputes, and chiefly by paying
exorbitant fees, | have heard of an instance where a distinguished lawyer
received a retainer of fifty thousand dollars on behalf of a rich estate in anticipa-
tion of an effort to break a will which was not in fact contested.  On what prin.
ciple, if we acknowledge any rule of right that should regulate the charge of
counsel than the right to get all he can, could such a charge be justified, and
how could the executor justify himself in paying it?  Again, the directors of a
great corporation—say a railroad-—-desire to perfect some contrivance or organi-
sation that shall enable them to profit personally and largely from the construc-
tion of the roaw.  The object is itself illegal, for they can only work in the
intercst of the stockholders.  But the temptation is great, and they look about
for some astute lawyer that shall be able to draw up a successful plan. 1t is a
work which of itself is wrong-—no lawyer has a right to devise the means of fraud
~-but as moaey will tempt trustees to violate their trust, so money will blind
some lawyers to the ethical character of their work.,  One is found sufficiently
able and sufficiently unserupulous, and for a compensation of, perhaps, two or
three thousand dollars a day for his work, and an interest in the job, a safc plan
is contrived.  Ano “er corporation- also likely to be a railroad, holds a demand,
perhaps against the | ederal government, perhaps some corporate body. The
amount is large, perhaps a hundred thousand, perhaps a million.  An arrange-
ment is made with an influential lawyer, one who prides himself upon his ability
to control political bodies, to collect the claim for perhaps ove-fifth, perhaps one-
half, the demand,  He succeeds, and receives for h's services ten, twenty, fifty
thousand dollars or more for labor, that at a fair valuation-—upon any acknow-
ledged basis of compensation -would be worth from a hundred dollars to per-
haps two or three thousand.  If the claim be an honest one, the stockholders of
the corporation are entitled to the whole, less the necessary and proper expenses
of collecting & it it be simulated, the lawyer, as well as the directors, are guilty of
fraud. 1t may be said that prosccutions of this nature are not professional, that
those who engage in them do not do <o as lawyers, but as claim agents.  This,
exeept as to those pursued in some court, is perhaps true- - but a claim agent, or
any ather agent, acts in the interest of his principal and cannot deal with him w
his disadvantage—1 b ce also known instances of lawyers acting as attorneys of
assignees, or who have become themselves receivers of the assets of insolvent
corporations, and who came out with large additions to their fortunes ) but of
course, the stockholders lost everything aund the ereditors almost everything,
This was quite common in the frequent crash of the old State Banks—it is now
sometimes scen in the wrecking of insurance companies and railroad cor-
porations,
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I close by giving two or three rules which were prescribed in respect to the
conduct of the old [French advocate, the order known as the Noblesse de la Robe,
Under a government wholly despotic, amid a nobility corrupt an. debased, while
the peasantry were brutalized by superstition and slavery, the French lawyer
was stitl enabled to command the respect of all the classes, and these rules are
the same substantially that arc recognized as obligatory upon the Knglish coun-
sellor.  Among a variety of them [ find the following :(—

The advocate wits not to exhibit a sordid avidity of gain, by putting too high
a price upon his services,

He wias not to make any bargain with his clients for a share in the fruits of
the judgments he might recover.

He was not, under pain of being disbarred, to refuse his services to the indi-
gent and oppressed.— P Briss, in Adwerican Lazwo Reviese,

Reviews and Notices of Books.

The Magistrates’ Manuad, being Annetations of the Various Acts velating to the
Rights, Powers and Dutics of Justices of the Peace ; with a Summary of
the Criminal Law. By 80RO CLARKE, Barrister-at-Law.  Second edition,
pp. xxiii-391. Toronto: Carswell & Co,

After the usual preliminary matters, such as contents, preface, and tahle
of cases cited, there is an introductory chapter of thirty-one pages, dealing with
the appointinent of magistrates, their qualifications, ministerfal and  judicial
functions, the territorial limitations governing their jurisdiction, and a variety f
other subjects of a general character. The Criminal Procedure Act, the Speady
Trials Act, the Summary Trials Act, the Juvenile Offenders’ Act, and the Sum-
mary Convictions Act follow in order, cach of them being fully annotated, with
capious references to, and extracts from, decisions of the English and Canadian
courts,  Fach of these Acts s its accompanying forims, and there are also sup-
plementary forms not given in the Acts. These statutes, with annotations, ctc,
occupy 307 pages.  The author then gives us a summary of the Criminal Law
of Canada, under its different heads, arranged alphabetically,  Fach statement
is supported and illustrated by references to decisions of the courts. This sum-
mary occupics 217 pages.  An index of about 35 pages completes the work. 1t
will be observed that the Ontario Statutes which have to do with justices of the
peace arc not inserted at length or annotated.  The discussion of them is con-
fined to the summary already mentioned, reference being made to cach statute
under the offence to which it relates.  The reason for this arrangement doubt-
less is that, * In the Province of Ontario, by virtue of chapter 74 of the Revised
Statutes, in reference to penalties or punishments imposed under the authurity
of any Statutes of the Province, the procedure before justices of the peace is
assimilated to that prevailing under the Statutes of Canada.”
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A Manual of the Constitutional History of Canada, froi the earliest peried to the
year 888 including the British North America Act, 1867, and a digest
of judicia’ Jecisions on questions of legislative jurisdiction. By ]. G.
Bourinotr, LILD, ER.S, Can, Clerk of the House of Commons of
Canada, and author of works on Parliamentary Practice and Procedure
in Canada, Local Government in Canada, cte.  Montreal: Dawson Bros.

Dr. Bourinot's qualifications for the work he has undertaken in this useful
Jittle volume are too well known to need enumeration in our notice of it. In a
siefatory note he tells us that it is in a large measure a revised publication of
certain chapters of his larger book on Parliamentary Practice and Procedure in
Canada, which has been recently placed on the list of books required for the
study of political science in the University of Toronto; and that it has, therefore,
been thought desirable to publish them separately in a cheap and convenient
form, and with such additions and alterations as will make the sketch of the
constitutional system of the Dominion, whose institutions are now attracting
considerable atte.don in other countries, complete down to the present time.

In pursuance of this intention, he has, in the fiftcen chapters into which the
work is divided, treated succinetly, and yet with sufficient detail of facts and cir-
cumstances, the following subjects

1. Canada under the French sigime.

2. Its Government from 1760 (the date of its cession. to 1774,

3. The Quebec Act, 1774, the first Act of the British Parliament respecting
Canada. '

4 The Constitutional Act of 1791, by which representative government was
Nirst established in Canada, divided into the two Provinees of Upper and Lower
Canada, with a local parliament in and for cach,

5. The Union Act, 1840, reuniting the two provinees, as the Provinee of
Canada, under one Parlinment and Government, consequent upon the elaborate
repart of Lord Durham on the political difficultios under the former constitution,

0. The Federal Union of the Provinces, under British North America Act,
1367, uniting the three Provinces of Cavada, Nova Scotia and New Brunswick,
as the Dominion of Canada, under one Parlinment, with legislative power
over the whole Dominion, except on such matters as were not assigned exclu-
sively to the legislatures of the several Provinees of Ouebee, Ontario, Nova Sceotia
and New Beunswick respectively, into which it divides the Dominion, with pro.
visions for the admission of British Columbia, Prince Edward and Newfoundland
into the union with the consent of those Provinees respectively, and for the
acquisition of the North-West Territories, and the creation of the Provinee of
Manitoba out of par. of it.

7. The Constitution of the General Government of the Dominion.

8. The Constitution of the Dominion Pariiament.

9. The Constitution of the Provincial Governments, and organization of the
North-West Territories.

10. The disallowance of Provincial Acts.  Powers and responsibilities of the
Dominion Government in this respect.
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11. The distribution of legislative powers. Those of the General Govern.
ment, and those of the Provincial Govermments respectively ; cencurrent powers
and difficulties as to jurisdiction.

12. Judicial decisions on questions of legislative jurisdiction.

13. Judicial decisions on such questions —the subject continued.

14. Rules of construction and constitutional principles evolved from judicial
decisions.

15. Position of the judiciary in Canada.

In an appendix Dr. Bourinot gives the full text of the following Acts of the
Imperial Parliament: ‘The British North America Act (30-31 Vict. chap. 3 ;
“ An Act respecting the establishment of Provinces in the Dominion of Canada”
{34-35 Vict. chap. 237 “ An Act to remove certain doubts with respect to the
powers of the Parliament of Canada, under section eighteen of the British North
America Act, 1867 " (38-39 Vict, chap. 38;—to which we think he should have
added the short Act (49-30 Viet. chap. 3501 * An Act respecting the representa-
tion in the Parliament of Canada of Territories which for the time being form
purt of the Dominion of Canada, but are not included in any Provinee,” under
which two members have been added to the Senate, ind four to the House of
Commons by the Dominion Act {4y Viet chap. 24

We have thus given some, though, of course, a very condensed, account, of the
contents of the volume before us ) and when we add that, after carcful examina.
tion, we feel that Dro Bourinot has in it fully maintained his reputation for aceu.
racy and fairness, as well in his statement of facts and his careful analysis of the
important documents to which he refers, asx in the faithful reproduction of those
he inserts at length; and his remarks and opinions on the subjects to which they
relate, we think we are justified in the epithet we have applied to his work as «
*useful little volume,” and in recommending it to our readers, as one which may
be advantageousty acquirad and used by every Canadian who wishes to have at
hand a succinet and correcet account of the Constitution under which he live
and tae steps by which it has been gradually brought toits present forme What
these steps and that form are, the doctor has eloguently described in his closing
parag,raph, backed by the words of the Marquis of Lome, in his reply to the
farcwell address of the Canadian Parliio ent, on the 26th of May, 1883,

Notes on Exchanges and Legal Scrap Book.

LIABILITY OF LANDLORD.=-The Supreme judicial Court of Massachusetts
decided in Dalay v. Rice et af. that if a landlord lets premises abutting upon a
way, which are. from their condition or construction, dangerous to persons v
fully using the way, he is liable to such persons for injuries suffered thereupon,
although the premises are occupied by a tenant, unless the tenant hax agread
with his landlord to put the premises in proper repair.  The fact that the tenant
is also liable affords the landlord no defence——Amevican Law Register.
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QUIT-CLAIM DEED AS CONSIDERATION FOR A BOND~The Supreme Court
of Pennsylvania, in Goettel v. Sage et al., held that where a vendor, believing
that he has a good tax title to land, so states, but declines to covenant or to
convey, except by a quit-claim deed, and upon his advice, the vendee consults
an attorney, by whom the title is pronounced valid, wherecupon the vendee gives
a bond for the purchase-money, he may, nevertheless, in an action on the bond,
show thav the tax sale upon which the vendor's title rested, was utterly void,
and consequently that the bond was without consideration.— Am. Law Register.

Correspondence.

FFE ACT RESPECTING THE DEVOLUTION OF REAL K TATE,

To e Eprror oF Tk Cavaba Law JoUrNal:

From a matter that came into my hands, I find that the above Act may
work greater charges than appear at first sight, without much benefit thereby

The following are the circumstances of one of the cases in hand. A person
died intestate, leaving heirs all of age. They agreed to sell the farm left by their
father.  Can they exceute a deed direct to the purchaser, or is the legal estate
held in abeyance until & personal represencative is appointed ? - The latter
opinion is held by an eminent firm of <olicitors, who refuse to accept the deed
signed by all the heirs-at-law, and a declaration that they are all the heirs, and
of full age.

Again, il a testator devises lands, must the devisee elaim title under the will,
and register it as part of the claim of title, or, must the executor's deed be ob-
tained before the devisee's title is complete?

A case in this vicinity is as follows: A man dicd intestate, leaving issue.
some of age, and others minors. One tarm is all paid for, and another, lately
purchased, is under mortgage for $2.000.  To administer both real and personal
estate in order to get a title of the realtyowill make it necessary to furrish bonds
to about $8.000. * having regard to the value of the realty.”  Now, where are the
neighbors that will set their names to a bond of such an amount, and for a lia-
hility that may not be dischargeable for twenty years?

t appears to me that the Devolution et requires considerable amendment
to make it workable in this Provinee, and that it should be so altered as to make
it appear plam that a sou is the devisee or heir of his father without the con-
firmatory grant of the executor or administrator, ax the case may be.

" SOLICTTOR.

- o W
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DIARY FOR JULY.
. sth Sunday u,rtxrr Trinity, Dominion Day.
Long vacotion begins,
2 .. €. C, sittings for mmwns, except York,
ES Tues . uebec founded, 160l
7 v C C, sittings, excef ing \ork end,
th_Sunday ater Trinity.
3 L ir John Rohinson, FHCL o of Qi B 1Beer -
15, San.. .. .7tk Bundny wfler Yrinity:
P . gm Sumiay ﬂ,mw 'i‘rinim. W, H, Draper, gth
. of QuB., 1863 W, B Richards, rd
Lof OB, 1863, Act unnmg Upper and
L.ower Canadn assented to, 1840,

1. Sun,,

24 Tues .. Luﬁdys Lane, 1314,
29, Sat..... William Osgoode, st C, J. of Q. B., 1992,
29, Bun,... gth Swiday arter Trinity,
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SUPREME COURT OF JUDICATURE
FOR ONTARIO.
HIGH COURT OF jUSTICE FOK
ONTARIO.
Queen's Bench Division.

[May 28,
ROBINSON AND WILSON,

Divisional Court.)
THOMPSON .

Solicitor and clieat-- Breach of duly by solici-
tor-—Liability of pariner- Serivener’s busi-
Hess.

The defendants, who in 1878 entered nto
partnership as solicitors, carrled on as part
of their ordinary business that of investing
moneys for clients,
ship, the defendant R, had been employed by

Previous to the partner-

the plaintilf to do that kind of business for

her, and during the period of the partnership
the whole of the money originally entrusted

to R, was lost, through a breach of duty -

on the part of R, in investing the plintiff’s
money, From the commencement of the
partnership down to Mareh, 1883, after which
tiine the hreach of duty occurred, the azeount
of the plaintiff was kept in the bouks of the
firm, charges for services rendered were made

against her, though not for the management
of her affairs or for services in making invest. |

ments, and were also made against borvowers
from her funds for cunveyancing, and the
profits went to the account of the partnership.

The evidence showed that the plaintiff in-
sisted upon dealing with R. as her speclal ad-

e Tl e el ik s S e

! viser and solicitor, that she disliked W., and
" never consulted him as to her affairs, and that
" she wished her affairs to be kept as free as
- possible from the knowledge of anyene but R,

I also appeared from the evidence that R,

: was to share in_the profits arising from the

investment which resulted in the loss of the
plaintiff’s money, and that he did not make
any charge for services in connection with it,

Another fact shown was that R. during part
of the period of partnership kept he plaintiff’s

~uccour s in a book which he called his private
- ledgern

Held, that in making the investiment R, was
acting as solicitor for the plaintiff, and that he
and his partner, W., were both liable for the

. breach of his duty. The fact being establishe
" that down to March, 1883, both defendant
" were dealing as a firm with the plaintiff’
affairs, the onus was thrown upon W, of show.

ing that his liability for the subsequen acts of
his partner was terminated with the  sent of
the plaintiffs and as the eviden  did nat
show that W. had given the plaintiff to under-
stand that his linbility was at an end, she was
justified in believing that it was continued, so
long as the defendants remained in partner.
ships and none of the circumstances men.
tioned above operated to absolve W, from
Hability,

Semdde, that in this Provinee the business
which is called serivener's business is a part
of the ordinary business of a solicitor,

fhler, QC, and Douglas, Q.C., for the
plaintiff. '
7 ¢Cassels, Q.C,, for the defendant Robin.

son,
Joes, Q.C., for the defendant Wilson,

Full Cowt.} [ June 4

REGINA 7 BELBY.

Corrodoration
Coo 1740 s 218

Urintinal  laww -
Interest o f wiltncsses--

Iv};;:%r‘*;:}r -
RS

The dofesdant was convicied of uttering.
with knowlege that it was a fargery, the in-
dorsement of the name “ Taylor Brothers”
upoh o promissory note, which had been dis-

counted L, a bank, but given up and destroyed.

‘hefore maturity, Upon security being furnished
to the bask, The manager of the bank wnd

the business partner of the defendant gave
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evi ‘
Vldmce of the forgery, and the three mem-
S of the firm of Taylor Brothers were also

cal . : 7
_ Qlled a5 witnesses and denied having in-

?t"’_"sed the note, or having any knowledge of

Held, that neither the members of the firm
per S‘:)Ylmj Brothers, nor the bank managers,were
in rens interested or supposed to be interested
nlean.Spect of the indorsement, within th‘e
Widelng of R. S. C. c. 174, s. 218, and their
rate tECe, therefore, was sufficient to corrobo-

at of the other witness.
&rving, Q.C., for the Crown.
O‘k", Q.C., for the defendent.

F
ull Court.} [June 23.
REGINA ¢x rel. JOHNS v. STEWART.

M:‘m'cz'pal elections—R. S. C. c. 184, ss. 187-
88—, orrupt practices— Procedure — Quo
Warranto—Summons or information.

Al proceedings taken to contest the validity
Mu:_'l)f election mentioned in s. 187 of the
" 1Cipal Act, R. S.' C. c. 184, whether for
s 0;;}', corrupt practices, or any other cause,
. be commenced by writ of summons in
s li;'lsature of a guo warranto, as provided by
2, and not by information in the nature
A 9uo warranto, or otherwise.
Al’lt’swortlz, for the relator.
McCartpy, Q.C., for the respondent.

F
ull Court.] [June 8.

REGINA 2. GORDON.

L‘%“W License Act, R. S. O. (1877) c. 181—
SUmmary conviction—Absence of police
::f:gtis‘trale Srom city—Jurisdiction of jus-

€s of the peace.

T}}e defendant was convicted by the police
enzh‘ate of .the City of Toronto for an
iq € Cf)mmltted at Toronto against the
U?r License Act, R. S. O. (1877) c. 181, s.
‘h; pbrec. 68 (?f that Act makc.zs such magistrate
bug thop.er tnbux?al for the trial of such offt?nce;
: tic: information was taken before a single
ice of t?xe-peac:e, who was acting for the
magistrate in his absence and at his

;::lllest, and upon such information the de-

ant was brought before two justices of the
Ce and remanded till the day on which he

b

Held, that the information was properly
taken before one justice under the provisions
of sec. 6 of the Summary Convictions Act,
which is made applicable both by R. S. O.
(1877), c. 181, s. 68, and R. S. O. (1877), c. 74,
s. 1; and two justices being the tribunal sub-
stituted for the police magistrate in the case
of absence, by 41 Vict. c. 4, s. 7, the defendant
was legally convicted.

Murdoch, for the defendant.

Badgerow, for the complainant.

Full Court.|
REGINA 7. BROWN.

[June 23.

Canada Temperance Act—Disqualifying in-
terest of magistrate—Rejection of evidence
to show interest—Award of costs—Inspec-
tor's fee—Interpreler's Jee—Evidence of
prior conviction—Jurisdiction of magis-
trate—Certiorari.

Upon a motion to quash a conviction by a
police magistrate for a second offence against
the Canada Temperance Act:—

1. It was contended that the magistrate had
a disqualifying interest in the prosecution, be-
cause he had employed and paid agents to
secure convictions under the Act, and because
he was a strong temperance advocate, with an
alleged bias in favor of the prosecution in
cases under the Act. It was not shown that
the magistrate was interested or engaged in
promoting or directing the prosecution of this
offence, or defraying the expenses of it, or
paying agents for evidence to be given uponit.

Held, that it was not to be inferred from
anything alleged to have been done by the
magistrate in other prosecutions, that the same
was done by him in this; and that the state-
ments were of too loose and vague a character
to support a finding that the magistrate was
disqualified from sitting. ,

Regina v. Klemp, 10 O. R. 143; Regina v.
Farrant, 20 Q. B. D. 58; 4 Times L. Reps. 43
and 87; and Regina v. Justices of Cumber-
land, 4 Times L. Reps. 294, referred to.

2. At the hearing before the magistrate the
defendant attempted to show by witnesses that
the magistrate had a disqualifying witness in-
terest in the case, but the magistrate refused

to admit such evidence,
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Held, that the evidence was inadmissible,

and even if sdmissible, the rejection of it
would not afferd grounds for quashing the |

conviction.
. Nex. Justices of Camdridgeshire, 1. D. and

R. 335 Rew v, Justiees of Carnarvon, 4 B.
and Ald. 86; and Aegina v, Dunning, 14 O,
R. 53, referred to.

3 [t was also contended that the magistrate
exceeded his jurisdiction by ordering the de-
fendant to pay $§3 as inspector's fees, $2 foran
interpreter, and $1 justice’s costs.

Held, that the fees to be paid to witnesses !

i

——

! than one car, and whese name has not been

an e st s

\n prosecutions such as this are not established
by any biw, and such are to be alluwed, under |
& 58 .f the Summary Convictions Act, as to :

the justice seems reasonable, and an inter-
preter may properly be treated as a witness.

In any case, however, the award of costs

was within the jurisdiction of the magistrate.
and certiorarf would not therefore lie {being
tuken away by the stawute under which the
conviction was made) on the ground of want

of jurisdiction; and the erroneous allowance !

duly entered on the assessment roll for the
current year, shall offer goods, warcs and
merchandise for sale within the lfimits of the

town of M, without, or until, he shall bave

first duly obtained a license for that purpose)
The conviction was foe that the defendant,
heing a transient trader, occupying a place of
business in the town of M, did sell certain
goods, wares, and merchandise, contrary to
the by-law,

Held, that the by-law was sufficiently within
the powers given by 42 Viet.c. 31,822, to war-
rant the couviction 3 and that the words in the
by.law “less than one year” were but a limi.
tation of the words * temporary periods,” used

1 in the statute, and did aot vitiate the by-law;

But
Held, that the want of an allegation in the

i conviction that the defendant was a transient

¢ trader whuse name had not been duly entered

of certain items of costs would not warrant the -

quashing of the convietion,
4. The information

victed under the Act, and the affidavit filed by

specifically charged
that the defendant had been previously con- |

the defendant did net deny the fact, but only !

the evidence of it

Held, vat the guestion whether the defend. |
ant had been previously convicted or not was |
a matter within the jurisdiction of the mayis- -
trate, and his finding as to it was conclusive. |

Brittatn v, Kinnaird, 1. B, and B, 432
Regina v Mullen, 4 O. R, ;27\ referred to,

the Canadn Temperance Act are direciory
only.
Avylessporth und Hewson, for the defendant.
Delastere, for the complainant,

Full Court.} {June 23

REins o Caton,
Transient tradors--32 Viat. «.
Munipal by-lase - Conviction,
The by-law under which the defendant was
convicted, provided that “no transient rader
of uther persan cccupying a place of b siness
in the town of M., for a temporary perind less

3, & 22

. in the assessment roll for the current year,
i was fatal,

S 8 Clurks, for the defendant,
Aplestwonrth, for the complainant,

Street, ]} {June 20,

In re Britisn CaxapiaN L & 1 Co
AND Ray,

Vendor and purchaser - Power of sale in
morigage--- Varfations  prom Shert Forms
Act - Notfce of sale tn incumbrancers,

The vendors were selling land under the

i fullowing power of sale contained in o mortgage
Held, also, that the provisions of s, 113 of

. lands*

made under the Short Forms Act: * Provided
that the company (the murigageest on default
of payment for twe months may, without any
nutice, eater on and lease or sell the wid
After more than twe months' defanlt

i the morige - Ls entered, and after having done
: so made the contract for aale, baving served

notices of exercising the power of sale on sume
of the subseguent incwmbrocers pessonally,
and upon the solicitars of others,

1 hepre, whether the variations in the power

from the statutory formn prevented the Show
Forms Act from applying.

Hold, that if the Act were applicable the
power of sale was propurly exercisid; if the
taking the

Act were not applicable, then,
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words of the power in their strictest sense, the

" vendors have done all that the power required;

and the fact that (hey did give notice to some
of the subsequent ineumbrancers did not oblige

“them to give notice to all.

R, Grant, for the vendors,” ™7
Middleton, for the purchaser.

Divisional Court, |

STODDART 2, WILION,

insolvent’s wife—. Application of wie's pro-
perty to payment of credifors-—- R, 8. O,
71887), ¢ 124,

W., being in insolvent circumstances and
pressed by one of his creditors, G, procured

the purchase money in payment of Ws debt

i
i
H
i
{

Before the purchase was completed, the
mortgagee's right to sell, was raised as'a ques-

U tion of title ; but nothing was done to make
i same good, and no evidence was given to
- show any amount due for costs until the pro-

 perty was sold again under a prior mortga

Held, that the mortyage was a valid security
for no more than $30, that the mortgagee
should deal with the security, so as not to

. prejudice the mortgagor by a harsh and op-
LJune 23. pressive exercise of the power of sale, that the

* purchaser having riotice would occupy no

Insalvengy-—Prefevence—~Chatlel mortgage o ' better position .han the sole mortgagee, that

a foreclosure for the full amount could not be
upheld as against the application of the
mortgagor to pay what was really eligible

+ unger the security, that the plaintiff was justi.
- tied in refusing to compete the purchase, and

JUssE . was entitled to recover back his deposit paid,
his wife to convey her house and lotto G, -

who, by consent of Mrs. W, applied part of -

to him, and paid the bulance to W, who made
« chattel mortgage on his stock-in-trade to
his wife for the amount of the purchase money :

which she should have received,

Held, veversing the judgment of Rose, ).,
at the trial, that the chattel mortyage was
vuid a8 against W.'s creditors, under R, 8. O,
1887}, t. 124, and that it did not come within
any of the exceptions in s, 3.

Per STREET, |, that the necessary prefer-

ence of a particular creditor placed the tran. . . .
P b ¢ land, sold the southerly pertion of it to the

saction vutside of the class which it was the
ntention of the legislature to protect,
Letbbons, for the Hlaintiff,
James Parkes, for the defendants,

Chancery Division.

Boyd, C.]
LOCKING of ad, v HALsTREAL,

{Aprit u

Vindor and Puschoser- Movigage for vosts...
Sals gader puawer- - Title-  Recovery of de-
Fastd,

Plaintif was a purchaser at a sale held
taken for costs only, $30 of which had been

incureed at the date of the mortgage, and paid
bis deposit,

toyles, for the appeal.
#in, Q.U and Fiold, contra,

Boyd. .} {April 9.

TELFER . JACOBS ef af,

¢ Fusement- - Right of way —User of—-In con.

nection with property o which it was ap-
purtonant — In connection with adjoining

Properly.

., being the vwner of a certain block of

plaintif, T. and granted therewith certain

" rights of way over his remaining portion, but
. reserved certain rights of way over the portion

sold to himsell and Aay Aedrs (this was by a
subsequent deed extended to i assigns, which
w rds were omitted by mistakel being the
owner or owners, occupier or oceupiers of the
land he now vwns immediately to the north of
the lund hereby conveyed, ete.  Some titne
after the owner of an adjoining property to the
west became the owner of a small portion of
the land to the north of TUs land, and to

" which the veserved right of way was appur-

tenant, and claimed that by virtue of such

. vwnership he was entlled to a sight of way to
- his adjoining property,
under 4 power of sale, in o $200 mattgage

i

inan action by T. for an injunction to re-

- strain him from using such vight of way in

connection with such adjvining property it
wis
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Held, that the proper construction of the
reservation of the right of way was to connect
the use thereof with the beéneficial enjoyment
of the premises mentioned in the conveyances !
reserving the right of way, and that it was not !
—intended. to embrace o _genernl right of user
for all purposes; that there was a general -
right of user so far as the particular property .
was concerned which would be enjoyed by
every part owner of thut property, how small
soever his parcel might be, but it did not fol- -
low that the user couid be extended for the
more commodious enjuyment of adjoining
land bebnging to one of the part owners of
the particular property,  The user of a right
of way for the accommudation of ather parcels
than the specitic one to which it was appur
tenaint was it excess of the right. The de.
fendant's ownership of part of the land to
which the easemoent was appurtenanl gave
thum the right of way for any purposes con-
nected with the enjoymwent of that part of the
property, but it conferred no right upon them
to burden the lanes over which the nght of
way existed by using them in connection with
the adioning property to which the privilege
was nat abnexed.

J K Aerr, QU for the phuntif,

James Maclenn, Q.0 for the defendant.

Ferguson, || {June 21,

Ke THE TRUSTEFS UOF THE EAST PREsRY.
FERIANY CHURUCH O ARD MeRAY,

Vendar amd purchaser  Nole of churdd pro-
pordy  Pablication of netice Hoeekly paper
Fily pagor K5 008875023700 11

This trustees i selfing seane church progerty
under K. 8. (5 118875, ¢ 237, s t 3 advertised
nn the same day of the week for four suceessive
weeks it & dadly paper

Heid, nat 2 suficient complinnes with de
provishon of the stuiute directing puldication
i a “woekly paper” to make a proper sile
of the lands, and that the purchaser had good
gfound for refusing to accepl the tithe afferal, -

G, Hodl, for veundor,

. P tradi, for purchaser.

. 1 will and devise that my snid executors and
©trustees shall comfortably provide for, and

" be a charge upon my estate.
. mother recently died, and during their last il

_for funeral cxpenses, and English solicionrs
- fees, fur endeavaring to collect the several -

~ Steeet, ]

" plainiff, and gave him back a2 mortgage for

Practice.

Ferguson, §.} {June 1,

Howe ef al. . CARLAW of af.

HA -Devise  por  mainlenance—Eapenses
covered &y dowvise-— listade chavged therewith.

A testaior by bis will provided as follows |

maintain and clothe my father and mother
during their Hfetime, and that the same shall
The father and

ness certain expenses were inewrred for medicad
attendnnce, nurses, ete, and after their death,

counts for same,

Heltd, thie these expeises were covered by
the provision for maintenance, and an order
wits made for their payiment out of the testa
tur's estate,

A Hosdar, QU for the piaintiffs,

Fap, QU for the defendants,

{June 13,
LALEY & LONGHURST.

Invumorancers  Movtgage action  Postpons
mend of facunibeadice privoy in ftme Fooun
Jor trying quvstion of prioviiy,

L. reeonvered judgment against L., in 1882,
and pliced a A /4 lands in the shenit»
hands, which was ever since regularly e
newed ¢ in 1883, L. bought land from the

the purchase mones.  In this action for fore
clsine, hrought vpon that mergage, €., wa
added as @ subseguent mceumbrancer in the
Master's office, after judgment.

Held, that the plainn® was not entitled 4
have thegquestion whether Uls oxecation should
b postponed to his mortgage determined ir
the Master's offire, or upon aution, unless
by consent ; the esecution being prior in pois
of time, the srder adding €, should be set aside.

The pMaintiff war abo aliowed, following
tibess v. Fyockistan, 16 Gr 470, o set askle
his judigment, add €, as a porty, and amend =
%% o e O Guestion of prierity.

Kwhenhasrat, for the plainif.

Heweon, for the doefendant, Consable,
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' [June 19.
REGINA ¢x 7¢/. TAVERNER 2. WILLSON.

Mung, .,

Hunicipal elections—-Addition of new territory

L ciyy. ~Disqualification of voters—R. S. O.
(1887) ¢, 184, ss. 82, 89.

an:lvhm‘e a city made additions to its territory,
i thereby included within its corporate
1S, a portion of an outlying township.

Helq, that, regard being had to the provi- l

f“’ns of the Municipal Act, R. S. O. (1887), ¢.
Pa:'t P;l‘sons.who, but for such action on the
VOte(‘) the city, WOl:lld have been entitled to
romm the township, were thereby debarred
ion voting at .the town§hip municipal elec-
nomihex‘t ensuing, r.mtwnhstanding that tthe
took h';mon of candldates' f’or such elect'lon
StandP ace before §uch addition ; and notwith-
ing the prohibition contained is s. 82, of
in; iCt, to .the r'aising of questions concern-
€ qualification of voters.
A. H. Marsh, for the relator.
Aylesworth, for the respondent.

ELECTION COURTS.

B
¥4, C., and Osler, J. A.] [Dec. 12, 1887.

TION—RICHMOND w. WILLOUGHBY.

Llection_4 gency— Bribery—Illegal Practices
—Scheme for violating secrecy of ballot—
Ele(ll'ons Act, R. S. 0. (1877) ¢. 10, s5. 146,
'59.

"e:t};e respondent was nominated by a con-
on of the Conservative party, composed
Wasfg or seventy-five persons, among vxfhom
‘“emb" who was well known as a prf)nl.lnent
erme er of the party, and was on intimate
3 with the respondent, both of them being
na:’:('iclans. R. was one of the persons nomi-
. at the convention, but the choice fell on
cCerespondfmt, v./ho then.made a speech 9f
l_it"nlz‘tance, in wh1<fh he sa{d he expec.ted his
% wo si:o tak.e an interest in the elecn?n and
Vagg Tk for him. R. made no systematic can-
"Qte; but he askefi sevgral people fqr their
Votey, was at various: informal meetings of
™S held in the interest of the respondent,
v With the respondent visited the houses of
€ral voters,

E
_~AST NORTHUMBERLAND PROVINCIAL ELEC-

Held, that R. was an -agent of the respond-
ent.

F. D. was also at the convention which
nominated the respondent, and he and W. D.
were among the supporters of the respondent
in a particular locality, who held meetings at
which the voters’ lists were discussed and
arrangements were made for looking up
doubtful voters.

Held, per Bovp, C., that these men were
both to be regarded as agents of the respond-
ent. '

R. committed two clearly proved acts of
bribery; F. D. and W. D. entered into a
scheme for violating the secrecy of the elec-
tion by inducing voters to exhibit their ballots,
after they were marked, at a window ; and
the evidence developed at least two other acts
of bribery, though not by agents, and some
suspicious circumstances ; but all these were
without the knowledge or consent of the re-
spondent. The vote polled was about 4,500,
out of which there was a majority of fifty-one
for the respondent.

Held, that the election was void because of
the corrupt acts of R.; and in view of the
conduct and details of the contest, the saving
provisions of s. 159 of the Elections Act,
R. S. O. (1877) c. 10, could not be applied.

Per Bovp, C.—The scheme for violating
the secrecy of the ballot was an illegal act
under s. 146, and had no little significance
when taken in connection with the proved
acts of bribery. In estimating the application
of s. 159, it was impossible to leave out of
sight the illegal practices under s. 146.

Lask, Q.C., and W. R. Riddell, for the
petitioner.

McCarthy, Q.C., and Ketchum, for the re-
spondent.

Appointments to Office.

SHERIFF.

York.
Joseph H. Widdifield, Newmarket.

REGISTRAR.

Haliburton.
E. C. Young, village of Haliburton, to be
Registrar of Deeds for the provisional county
of Haliburton, vice Fred Mooney, resigned.
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POLICE MAGISTRATES.
Wellington.

W. H. Lowes, Maryborough, for the county
of Wellington. .

Algoma.

J. Gillies, Gillies’ Hill, county of Bruce, for
the District of Algoma.

Leeds.

J. A. Shaver, Newboro), for the village of
Newboro, without salary.

BAILIFFS.
Grey.

George Brown, Meaford, Third Division
Court, vice Andrew Watt, who has left the
locality.

Dundas, Stormont and Glengarry.

Edward Barclay, Mountain, Seventh Divi-
sion Court, of the united counties, vice Asa
Redmond, resigned.

Law Society of Upper Canada.

EASTER TERM, 1888.

The following gentlement were called to the
Bar during the above Term, viz.. May 21s¢,
1888.- ~John Gumaer Holmes, Arthur Steven-
son, Robert Alexander Grant, Edward Albert
Crease, Charles Horgan, James Richard Code,
Archie Foster May, William Halloway Wall-
bridge, Gordon Hunter, Robert Richard Hall,
William Carson Pettigrew McGovern, Ernest
Solomon Wigle, Robert Maxwell Dennistoun,
William Wallace Jones, Joseph Missett Mus-
son, John Franklin Wills, Charles Howard
Widdifield. fune 1st—~Robert Kimball Orr.

The following gentlemen were admitted as
students-at-law, viz. - Graduate Class—-C. L.
Crassweller, R. B. Henderson, J. Hales, H.
D. Leask, E. Pirie. Matriculant Class—].

Class—G. F. Blair, C. L. Mills, W. Carne)
H. J. Martin, J. B. Irwin, M. A. Brown, T. &
Gordon, W. T. J. Lee, E. Donald, J.W. Lewi$
C. T. Sutherland, H. A. Stewart, A. F. H-
Mills, F. W. Gladman, W. B. Bentley.

The following gentlemen were admitted 3°
Students-at-law in the Graduate Class on th?
26th day of June, their admission to date as @
the first day of Easter Term, 18838 (Rule
Section 1V.): T. O’'Hagan, L. H. Bowermah
A. U. Bain, E. F. Blake, H. C. Boultbee,

P. Buckingham, T. A. Gibson, T. M. Harrisof
T. M. Higgins, W. F. Hull, J. E. Jones,
King, H. Langford, R. McKay, E. Mortimeh
G. Waldron, G. Wilkie.

CURRICULUM.

1. A Graduate in the Faculty of Arts, 1f
any University in Her Majesty’s Dominion®
empowered to grant such Degrees, shall be
entitled to admission on the Books of the
Society as a Student-at-law, upon conforming
with Clause four of this curriculum, and pre
senting (in person) to Convocation his Dlpl?ma
or proper Certificate of his having receive€
his Degree, without further examination
the Society.

2. A Student of any University in the P1%

vince of Ontario, who shall present (in perS"" .

a Certificate of having passed, within fou!
years of his application, an examination in ! .
Subjects prescribed in this Curriculum for t
Student-at-law Examination, shall be entitle
to admission on the Books of the Society a5
Student-at-law, or passed as an Articled Cler
(as the case may be) on conforming with Clau®
four of this Curriculum, without any furth®
examination by the Society.

3. Every other Candidate for admission ‘3
the Society as a Student-at-law, or to be pass®
as an Articled Clerk, must pass a satisfact"‘z
examination in the subjects and books P
scribed for such examination, and confor™
with Clause four of this Curriculum. .

4. Every Candidate for admission as a 5?‘;
dent-at-law or Articled Clerk, shall file Wit
the Secretary, four weeks before the Term !
which he intends to come up, a Notice °d
prescribed form), signed by a Bencher, af:,,_
pay $1 fee; and.on or before the day of Ple‘
sentation or examination file with the Sect
tary, a petition, and a presentation signe
a-Barrister (forms prescribed) and pay P
scribed fee. _

.5. The Law Society Terms are as follows ™"

Hilary Term, first Monday in Februafy?
lasting two weeks. -

Easter Term, third Monday in May, lasti"®
three weeks.

Trinity Term, first Monday in Septemb
lasting two weeks.

€

re-

el

i
]

H. Coburn, H. Lennox, R. L. Reid. Juni?’

r
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Law Society of Upper Canada.

his service by affidavit and certificate up to
the day on which he makes his affidavit, and
file supplemental affidavits and certificates with
the Secretary on the expiration of his term of
service.

19. In computation of time entitling Stu-
dents or Articled Clerks to pass examinations
to be called to the Bar or receive Certificates
of Fitness, Examinations passed before or
during Term shall be construed as passed at
. « the actual date of the Examination, or as of
taie Notice for Easter Term, but have not ob- | the first day of Term, whichever shall be most

ned their Diplomas in time for presentation | favourable to the Student or Clerk, and all
Pr 1e proper day before Term, may, upon the Students entered on the books of the Society

OdUQtlon of their Diplomas and the payment ; during any Term, shall be deemed to have

been so entered on the first day of the Term.

ber“:h#lmas Term, third Monday in Novem-
» lastmg three weeks.

atly,, 1€ Primary Examinations for Students-

thir dw and Articled Clerks will begin on the

anq Tuesday before Hilary, Easter, Trinity,

Michaelmas Terms.

sitiés raduates and Matriculants of Univer-

Cates will present their Diplomas and Certifi-

at 1, Zn n:he third Thursday before each Term

8. Gr.aduates of Universities who have given

in 1. €Ir fees, be admitted on the last Tuesday
Une of the same year.

9. The First Intermediate Examination will
at 81n on the second Tuesday before each Term
? am. Oral on the Wednesday at 2 p.m.

o begin on the second Thursday before each

I atgam. Oral on the Friday at z p.m.

o
a_n the Tuesday next before each Term at 9

Oral on the Thursday at 2.30 p.m.
2. The Barristers’ Examination will begin
Saps Wednesday next before each Term at
!m- Oral on the Thursday at 2.30 p.m.
sEng‘ Articles and assignments must not be
Iys to the Secretary of the Law Society, but
t be filed with the Registrar of the Queen’s

The Solicitors’ Examination will begin .

20. Candidates for call to the Bar must give
notice signed by a Bencher, during the prece-
ding Term.

21. Candidates for Call or Certificate of
wil O. The Second Intermediate Examination | Fitness are required to file with the Secretary
T ' their papers, and pay their fees, on or before
the third Saturday before Term. Any Candi-
date failing to do so will be required to put in
a special petition, and pay an additional fee

of $2.

22. No information can be given as to marks
obtained at Examinations.

23. An Intermediate Certificate is not ;:aken
in lieu of Primary Examination.

C L OF cer
th or Common Pleas Divisions within FEES
Wigze tmonths from date of execution, other- Notice Fee $1 0o
+ - term of i i § . Notic PSR e
ﬁhng- of service will date from date o Student’s Admission Fee............ 50 00
4. Full i ¢ Articled Clerk’s Fee................ 40 00
o term of five years, or, in the case Artc Lt
nf raduates, of three years, under articles Solicitor’s Examination Fee......... 60 0o
Ust be served before Certificates of Fitness Barrister's Examination Fee......... 100 00
€ granted. " Intcrmediate Fee ....... EEEETER T 1 00
e Service under Articles is effectual only ! Fee in Special Cases additional to the
+"*Tthe Primary Examination has been passed. above. ... 2(_)(23 gg
Fir,, A Student-at-law is required to pass the Fee for Petitions....... ........... 2%
it Intermediate Examination in his third Ifj:ee ‘1:01‘ glptl%mats ST 2 %
»and the Second Intermediate in his fourth ee for Certificate of Admission .....
Al Fee for other Certificates. . .......... ‘1 00

'i‘irs’ unless a Graduate, in which case the

Con,
Year,
Fi:.z' An Articled Clerk is required to pass his
Reyg blntermedlate Examination in the year
ang 1, ut two before his Final Examination,
the 1§ Second Intermediate Examination in
ing );ear next but one before his Final Exam-
e’ia.m'n’ unless he has already passed these
deng Mations during his Clerkship as a Stu-
the pat-law. One year must elapse between
tiog, st and Second Intermediate Examina-
Meg; and one year between the Second Inter-
§]

d in the first seven months of his third

late and Final Examination, except under

shall be in his second year, and his .

BOOKS AND SUBJECTS FOR EXAM-

INATIONS.

PRIMARY EXAMINATION CURRICULUM,

For 1888, 1889, and 189o.

Students-at-Law.

Xenophon, Anabasis, B. 1.
Homer, Iliad, B. IV.

1888. { Cesar, B. G. L. (1-33.)

or f:li?l Circumstances, such as continued illness S{ce;lo,/lEnn ggtlgm;m, I
Plicat.“l'e to pass the Examinations, when ap- Xlrgl ’h ic r,] 11-).15%5 Bl
tigy, 101 to Convocation may be made by peti- enophon, Anabasis, B. 11.

ee with petition, $2.
 Pireg ) en the time of an Articled Clerk ex-
ang th Ctween the third Saturday before Term,
€ last day of the Term, he should prove

1889.

Homer, Iliad, B. IV.

{ Cicero, In Catilinam, 1.

Virgil, Zneid, B. V.
Cesar, B. G. L. (1-33.)
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; Xenophon, Anabasis, B, 11
Homer, {had, B, VI,

18go. ¢ Cicero, Catilinam, 11
Virgil, Aineid, B, V,
Cuwesar, Hellum Britannicum,

Zaper on Latin Grammar, on which special
stress will be laid.

Transiation from Fnglish into Latin Prose,
involving a knowledge of the first forty exer-
cises in Dradley’s Arnold's composition, and
re-translation of single pussayes.

MATHEMATIUN,

Arithmetic 1 Algebra, to end of Qu-diatic
Equations: Euclid, Bb, L 1L, and HL

ENGLINH.

A paper on English Grammar,
Composition,
Critical reading of a selected Poem: -
1888 - Cowper, The Task, Bb. 111 and IV,
1839—Scott, Lay of the Last Minstrel.
1890 --Byron, The Prisoner of Chillon;
Childe Harold's Pilgrimage, from stanza
73 of Canto 2 to stanza 51 of Canto 3,
inclusive.

HISTORY aND GEOGRAPHY.

English  History, from Willlam 1L to
George [1L inclusive.  Roman Histoiy, f.om

RULE »¢ SERVICE OF ARTICLED CLERKs,

From and after the 7th day of September,
1885, no person then or thereafter bound hy
articles of clerkship to any  solicitor, shall,
during the term of service mentioned in such
articles, hold any office, or engage in oy

- emplovinent whatsoever, other taan the em.

ployment of clerk to such soliciter, and his
partner or partners {f any) and his Torento

agent. with the consent of such soliciors in

the  business, practice, or employment of 3

. solicitor,

the commencenment of the second Punic War

to the death of Augustus. Greek History, from
the Persian to the Peloponnesian Wars, both
inclusive. Ancient Geography—Greece, [taly,
and Asia Minor, Modern Geography —North
America and Europe,

Opticnal subjects ir tead of Greek -
FRENCH.
A Paper on Grammar.
Transiation from Engilish into French
Prosc.
1588 )
1889 Lamartine. Christophe Colomb.

Souvestre, Un Philosophe sous le toits,

o NATURAL PHILOSGPHY.

Books- Arnott’s Elements of Physics, and
Somerville's Phyvaienl Geography; o, Pecks'
Ganot's Popular Physics, and Somerville’s
Physical Geoygraphy.

Articted Clorks,

In the vears 1888, 1889, 1890, the same por-
tions of Cicero, or Virgtl, at the option of the
candidate, as noted above for Students-at-law,

Arithmetic,

Euclid, Bb. L, I, and 1L

English Grammar and Composition.

English History—Qucen Anne toGeorge [,

Modern Geography—Norh America and

Europe.
Elements of Book-keeping.

First [ntermediate,

Williiims on Real Property, Leuth’s edition
Smith's Manual of Common  Law; Smith's
Manual of Equity: Anson on Contractsy the
Act respecting the Court of Chancery: the
Canadian Statutes relating  to Bills of .
change and Promissory Notes; and Cap. 117,
Revised  Statutes of Ontario and amending
Acts.

Thwe Scholarships can be competed for in
conr ection with ths Intermediate by Candi
dates who obtain 75 per cent. of the maximum
number of marks,

Necond Intermediate.

Leith's Blackstone, 2nd edition; Greenwood
on Conveyancing, chaps. on  Agreements,
Sales, DPurchases, Leases, Mortgages and
Wills 1 Snell's Equity; Broom's Common
Law; Williams on Personal Property; O'Sul-
livan's Manual of Government in Canada, 2nd
edition; the Ontario Judicature Act, Revised
Statutes of Ontario, chaps. 9§, 107, 1306

Three Scholarships can be competed for in
connection with this Intermediate by Candi-
dates who obtain 75 per cent. of the maximum
number of marks.

Fror Certificute of 1itness.

Armour on Titles; Taylor's Equity Juris-
prudence; Hawkins on Wills; Smith’s Mer-.
cantile Law; Benjamin on Sales; Smith on
Contracts; the Statute Law and Pleading and
Practice of the Courts,

o Call,

Blackstone, Vol 1, conuuning .. Intro-
duction and Rights of Persons; Podock on
Contracts 3 Story's  Equity Jurisprudence 3
Theobald on Wills ; Harnis's Principles of
Criminal Law; Hroom’s Common Law, Hooks
I, and IV.; Dart on Vendors and Pur-
chasers; Best on Evidence; Byles on Bill
the Statute Law, and Pleadings and Practice
of the Courts.

Candidates for the Final Examination are
subject to re-examination on the subjects of
the Intermediate Examinations. All other

requisites for obtaining Certificates of Fitness
and for Call are continued,
Trinity Term, 1887




