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|N0£ Mc \)kbtA»Ji\,

stT^ ef Mmtreai.

O^

lis THE uUEEN'S BE
la Appeal flP9« &Bp«ri«r €««irt5,M«it»aI

Tl

WILLIAM klNDERSON;
L, /"*,,*. *.^

(Defendi&nt^'^^th-:^
''

JEOBGE MILLS BRADFORD,
Ceiemtif in the Court below

ip<H«tti

flllWSSlltt.

IIPONDENT'S CI*

Th8 Judgmeot »pp»led from oomfemnad th» Appellant tI^*fen«l»Bt below) to p*j to dw Bm-

powient jC60» the amottnt of three aanod insWmeate oi jCSO «iiii—tbe Iwt doe ia Jmnwy,

1853—ttwiw, » NotMnJ Doei of B»rMn m*^ Sale of » lot of Itod to tfce Aj»peM»ati fe^

Qaage Bnrffoiedi, senior, Sespowlent' i November. 184ft; the Reapoad-

«nt b«ng ia a»>igfeto of his f»tber, by Motarial tca,miet aad assignman^ of the 18th Apc'tl,

1849. ' '

, .

1 sett up the Daed of Bjofain aad Sale of the tract of laad ]itt

questiOBt wutofi istjesoriort w tHsi^ed as follows:

" A cert»inte»ot or parcel of land sitiM^ lathe p of Chatham, and being parts

" of lots nambcM on*and two in ih«/feh range or oMieession of the «ud TowDiahip of Ch»t-

« ham, butted and bounds as tollows, to *it : bounded ta fi^nt by Moii«i tkrla; in rear by
'

"John Bari j joinlag on ti»9 Bist aido.to the line of tho Seigniory of Argenteuil ; and on the

« Wwt Btda to th» YMtdor and OhftrlMuBeBdfbtd; iaan^ng ail the limd belonging to the

« Vendor, in As iftid lota nambaw^ and tw«^ SwAtf Biw do Norf, and im^ndiag .m^

"iUwr, with all and e?ery the members at«l ^pnrtwiaacea dareto bd<»|^.'' Ahio, ti»

daoMof the BMd Deed as to tibe payment rtf the pfk», wfei«A is in the following tenng : "The
" piMMit ImgAu and ml* Is nnde in mannsr a* a^resatd, Btflgeet to anoh elamMM, oo^&ms

,
" and aUpaladont as w» set fo^ and contained in the letters latent of the said fownship,

" aad fw and in oon«da»ti<m <* t%) prias and sam of one ponnd eleten shilHngs oartMicy, f«
" mtk ud efffiry sap^fioiaV aors oonteined in the traet of land h«r«nbdbre d(»ignated and mM,

"^sald toaetof land tobeBwr»^«d,aad Ae^samtilty a«o«rtoiaed by daly swOTn Swreycfli*,

" at the leqnei^ eosta aad exmnM of the wUl Ymador, within ttn«e moaitiMi ot &a &t» hereof,

» inoni« tonoartait) ;>ureha»e-moBey, whtoh parchase-mou^ the pnrdiaier doth

« hoNiby Mad wd <tii§e bi»awi,i«»h«i«iMd aMHjps, to p»ywoaww to b« pud to Om Veodwr

•' woi^, or to hish^ni Mrd aasigUt. as f^ern: £W«mmsy witiwlst Jraoary now next

" eomiDg, mi A* «rfdne by yeaiJy tottalmentf ofj(?M »ine enm^y eaidi ; flie ^t inst^-

" ment to beooaie dae at^ f»yaMy» ia the montKi^ Januwry, 19^, s«d tfeeoee ^tinne to pny
" a lil» sum of £m, each soeewdii^ year, at the same time, imtil aetaal payment rf ;«ha

''wboUamomtafsaUpMdbascttHimiy.Aewi^ewiAoetiatKes^ aiid nnd«r tte mor^pip

" asihypotiMcatioa of t)w iAov« dM^kted ttaet of land Mtd premkM."

^Im iMuatioa then sets forth, Aat the Baintiff had caused the iMid to be smrreyed on

th^ 1st Ootobw, 1862, by thtoM &ndsif» wmm Land Smrroyor, in «wdtar to>as(»rtain the

qMstt^ rf Innd, nA Aat it was ftwad l» aontidn liTf ac(?es, as per Sin^aii^s pr9m$ mfiat

fyled, (HaintilTs Exhibit^ 8) unonntii^, at Ae rate mentioaed per aere, to £iM Os. 8d.

Oy. V~A** «« A« 8A IW»aWT» 4888, tibo ?Wa^ »a«9d snot'^-r '.^^.v ^.. h ..,.».. H>,

AV»Wlff MsfiDomM, also swofs Land Sarr«yw, as per his prw

tifs IsyUt No. 4,) imd Aat (m Ae 8A Janwry, 18&3, tiw maintiM eMNed a Hota^ai Copy



of the Beo^ of Sale or transfer trm hit folher »nd of Sinolwr'fl prode$ veiid of survey, to
be served upon the Dofendaot, with a dpmand of payment of the sum of £60, being the

. -amount of the thnse instalments of £20 each, the last of which became due on the Ist Jan^
mxf, 1859, an* wet* unpaid, foj- which; swn of £m the Pfcuntiff prayed judgment

To this Action the Defe»d»t pleaded jSwe Pteas :—
l.ArA defense en-^fait. .

2.-lTha,t by M»aSmJet« ImIi^m, th* Plaintiffs father and the Defendant, Won the
same Notaries, of the 27th December, 1847, it Was declare.! that the tract of land as designated
in the Deed ofBa^ia and Sate had not jweo,correctly described, and that the true designation
and doscwption thereof should be as follows :—" A certain tract or parcel of land situate in
« ft«,8»U.T8W(»hip o! Cltothiw^> |a<l bei<« i»rts of lots numbers 1 and 2 |n the 5th range
" of tha said Township of Chatham, butted and bounded as follows, to wit : bounded in front
" by Mbses Davis, Esquire, in r^r by a litu at rigtd angitt, dividing the laid tfaot fr»m the

'"

" kmd of John Earl oft Hwuier one, joining on the Bast side to the line of the Seigniory of
« Aigenteuil, and on the West side by kad belonging to the vendor and Charles Bradford,
" including all the land bdionging to the vendor on the South side of the said North iUver',
" from the front up to the Said right angle line, dividing him from John Earl as aforesaid/and'
" inelflding tb« said Bivee up to the said Bigb» angle line only."

That the Deed of sale remained unaltered, in other respects, and that the agreement as to
the surroy of the land " was a condition precedent to be performed, or fulfilled by orpn the
" part of the said George Bradford, senior, before he could, legally compel the Defendant to
" pay the said purchase money or any part thereof ; "that neither the said George Bradford, Sr.
" a(» dte Piuatiir or his asatj^, had eiwyet perfi>rmed or fnlfiUad th) said condition ptwed-
"ent, and that neither of them has eyer caused a good, sufficient, correct, and proper survey,
" and pnx^i verbal of the said tract of land to be made, by daly sworn Laiwl Surveyors, or
" by a duly swoif%I*Bd,StK»^or, and t|w*-thi quJwitity^ of laqd «ontained in the said trMt
" is still unascertained and the.sime is still unknown to the D«f«ndant." |fOonolusion for
disttissal of Aetion. *

Th6 tfjjrd Plea sets up the description <rf the land as^'««»tik the jjroo^ verbd of S!«.
•

olair, and ail*^^ that he, th» Dsfeodant^ wa«' nftver made or called upon to' be, and was not
a party to^ the suwey mads by Siaoloir, or. to that .made by McDonald ; that.moreover these
Swteywps did not conform to the statute 12 VifSfc, chap., 8^ relating to surveys, and particu-
larly to the llih, 15th, 16th, 18th and 20th sections thereof, which sections aro not set forth
in th»Pl«», and tlw6 dw swvsfa and Pnou Vtrbmat wora null Conola^ton to have tlw
same declared to have been and to b» invalid, insffliicttve and aidl «nd void, in ao far as they
relate (o Defendant, and ibr dismissal of PhaatilFs action.

The/OMWA Plea states, that by th» prslmdeft vmwf by SBnclair the trwjt of land wld
was foond to eoat»i'n 127f anes» ooflsposed rf two parods^ one of 62J txA the other of ,75|
Bi^lish Mffos, but * tbat-at i^^.JbefeM the tisaa of punshasii^. the whole of the said tract of
" land itam the lasiCWtog^lMferd seaior, the said George Bradford senior represented tlw
" said whole teaet of lisMl ^IcNraaiBg part of lots one aul tw»in ^fifth range rf lots in th«
" BMd nMrnrikip af Chaduu% atvl tiurt he^ th* «ad Oeoige Bra^wd seniw, was proprietor aad
•^own« diereof inA entitled to sell the same," that i« fa«t h« A* vwdor was not such ownw,
but that the 7St awes was the property of Mosw Davis» aad Iwned part of a tract (rf land
sold by him by Djed of Ilth Blaroh, 1847, b^rfow Oottrs(d|«a aDd^G&lleague, N, P.. to JamM
Pollock and John PailiOck, and whiob was aotit by die said Pollocks to John Hammond by
Deed of the 29th MalNh, 1848, bofore DelAvonde wl Oolloaxue' N. P., and that the same 75|
aeree wer« soid by Hammond to the Dafenil:int and his son Jiuaa» Hendwaon^ bj Dwd oC tiw

14dl Oetober, ISSt, befefe DttLarmde and ColleagiM N. P. .
'

TIttt under the 8«d DMd Ae D4bD(fauit aad hit son waie ftioprietors <£ tKlktst half of
KM 1 md 2, in Wtdkk* ia the AnmA raoge ti C%MhaB» oostaioiag SSi) acres including tha

7Si aem abowrsfciwd to, and diat tiwy had by themaeivsa and diwr saidaMetw*, openly, peaoe>

abty wad oniotemiptei} heM and posaMs»l the said ISik vnm, as proprietturs, for more than 30
yean, aad that by rsaeoa thereof, " aeither tlMi said SsMg* Aad^Md senior, nor the PtaintiC m
" his aasigB, ever was entided to demand and hen ef and fito«i tiia Dsfembot {wymsat of any
<* purehase money for die said 75j aerei* or any part thsieof, onder and by virtw of dm'said
" DeeMi of Ba»!gain and Sale, ^m the said Qetwge &adtfbcd, asnior, .to thi «ud Dniwiflsiii.

" BiMtiflMd aaddeelaired OR in die PlttiBtiff*s deetarattoB,"

Ceidttiiaa fof die diissbMl df PtiindfV aode&

Tte PMotif fylad gensral Mswera to tlieee Ftoast alao a specialanswer to reaMid Flea. ad«

iaitth4[ dMit die sflMw ooMef die 27ih Dseefltbeiv 1847^ wae passed, and alleging thata j^pe^

vm^ mMmAtt» e»tjq> m *h* PiaMHitP» dsrtw>de»|. aid dM>t die nutiUr rf wpwlalal

-gwrawwuwM a WMmnwt ^mfmsmuM, ua iWtiMiJi».tte fMHitt^^ la PtaiaMTe""

(toelanidMi—lioasd.



To the third Hea—That the yendor sold the Jand at <i »peoified price p« acre, and that

theonlj obligation resting on him was to ascertain, by survey, thenamborof superficial adtes,

which was in fact done ; that the Defmdant entered upon and still possessed the whole tract,

and that the formalities required by law for cases of surveys and for the regBbBrity of Prooea

Veiiaux, as between contestant parties, ani parties at variance, as to boundaries, do not apply

to the stipulatidhs in the Deed of Sale, and the Dafondant could not obtain his conclusions by

reason of the pretended nullities in the JPewxt Vubauig, not continue to occupy and possfess

^landwith-Jiit paying for it ^- '

Tothe/bttrtAPlea.—Thit the Defendant had b6enput in pMsession by the vendor of

the whole tract, and had continued to occupy it and still does so, and had never been troubled

in the poaseseion and enjoyment thereof, and that contriving to evade payment of the prix de

venie, he, the Ddendant, had vi^untarily acquired, under the Deeds set up, a tract of land in

fourth concession, of which he pretended the ^5i acres to bo part, and eonld not thereby oblige

the Plaintiff to discuss the validity ot the title of Gsoi^ Bradford, senior. Or to warrant the

Defendant against the pretonded titles set up iii his Plea.

A further answer was also fyted to the/oitrtA. Plea, setting np title to the lots in ques-

tlon,.cMved, first, hy Letters Patent from the Grown, ISth July, 1199, to Louis Panet ; se-

cond, by Deed from Panet, the Patentee, to the Rev. Richard Bradford, of 2nd February, 1808,

Gray and Colleagqe, N. P. ; third, by Djed to George Bradford, senior, from Richard Bradford

and others, of the 17th Decknbn', 1832, Bondy and Gdlleague, S. P. ; setting up also pre-

scription ofJO years, ftc. -^
*

The /b*rtA Plea wa» not snppwted by a^ evidence as. to pogaassion, and waa moreover

abMidoQed,afe the.aigament so tivat it is anoMMsary to do mora than refer to it.

The Plaintiff examined three witMUea, nameliy, the 3a$xeyon, MaoCbnald and Sinclair,

and George N. Allbright, also a Lana Surveyor.

''MacOonald verified the survey of Sinclair, on the 8th February, 1858, previous to the

institutioo of the Action. He produces a plan or sketch of the lots in question (No. 28 of

Beoeid) and states that his prooir verbal (24i (^ Beoord) is correct, and that the partxOlored

i«d on the sketch is the land reefed to in his pmeia vetiaL Hj makes the aupwficial con-

tent* dl the portion of the lots sold 126 acres, 1 rood and 34 perches.

StHOLAlB swears to the correctness of hia pnoia verbal ; that the Defendant was in

powieMion of the lots in Dammber, .1848, and also thai at the date of his pro<x$ verbd, (No. 6

of Reeord), Isk October, 1852, was in possession of the lots as described iu his proeet verbai,

and as mentioned therein ; thtrft the Defendant acquiesced in, and was present at the survey,

anialao that witness' pnx^t ver&oi is in accordance with the description given in the Dtfm-

dtmt^t Exhibit No. 1, being the D<Md'of Sale to Defendant, witli a «opy of the after acts on

the margin ; the Una g^ng at right angles with the side line of the Township ; and that the

chain bearer was sworn for the purposes of the survey.

ALl3$raai! was present at suevey ; proves that D^ndant mui^lso present, and liv«d on

the lot ; and identifies the lotsaa bdng those mentioned in the Letters Patent of Deeds of 8^
(No*. 19,^ and 81 of Reoerd) refemd to in the special ans«» to ^^j^rfeodant's {barth Plea.

Two witnesses, Gudiing and Centre wm exanMned for ^on^R^

,

Gacunra was brought up with a view to-prov* the positioa ^V^ line between the 4di

and fidt'oencesMons, and whether it tm, throi^ the flauderaon lamfs ; but the otycction to

|N»ti{e widenae as to this point wa^m&intained at Enqudte, and no motion was made to revise

th« ruUii^

Olimtl sajM he saw a post pointed out 12 or 14 year* miwa by Charles Bradford, aa

marking the line between the 4th and 6th rangsaof Chathiw, and also saw a post pointed oat

in Jnna^ previous to bis examination, by James BothweU, as being on the line between the

Srd and 5th ranges of Chatham. He knows nothing personally of the matters at issue.

The Ddendaat contended at the aigumant that the Plaintiff's Aetiou must be dismissed.

J%^.—Booause the aftw oole, varying the boundary of the land was not set np in the

Dsolanitkm. It will be seen that by the wiginal Deed, the lands are bounded " in rear by

John Earl ;" by the after ooto they are said to be bounded " in rear by a line at right angles

** dividing the said tract from the land <ii John Eaii, on number ottr."

/ This ccHrrsoti<m pointed out diat the part of lot two, sold to Defendant, was not boandad

in'rear by Earl's lands, and indicated that the dividing line in rear of No. 1, was a line at

^ ri^t «ng^ from the side line of the lot, being the Seigniory line. This, in foct, was the line

surveyed, andit was sofkient to anawer and prove that the superficial oonteata ioratioBodin

the Oeclaratiw, «ers asosrtained Jby the line at right angles from Um side line. Bewdes, there

is no allflfatkm made, nor was it even pretended in argument, that there had ever been any

i established.



S'ecoBd.—Baaus, not compliotl with.

a*othis,UmaybeBn8we»e<i uplkl witli ,wn by
he proces verbaux : and mxt ji ,,,,^„^. :,^, y,^,^ j^ ^^ ^^ ^^ ,^^^j. .^

JEBs Boedl for, Of had, aikged ti»t this quantity
ect, a surFejr migtxi Have iwen oKlored by the Conrt, ia the sttit itself, mA SvAa,
for the ?alne of ihe land, at the rate per acre affrewl on.

foraaljties IB the statute Mod with. Jt w «nb,
obHgati(A wsting on the wndor was to aacertain the saperfioies,
vayoM, at the request, cost «md chai^ges of tl» vendor." A fhimalborm^m^ plftptijBg of legal boandar not Decei«ay. naemarii as it ia not eren

pretended that the Defendant has Ims ,., =nrv»r<?/'«^ '^-f-'nned and saed for and

X 8art«.-~;i imt tiiere wa9 not suiftcieiit idsntiAl^tfiaa of the debt saedTor btHog vested in
the Plaintiffi by reason of the ambiguity of the traasfer to the Respondtmt fw>n» Ki., «Vti„r

]^
will fv .«.» w ,

>ru, senior, tjansaotiaft.b#)r»h*iid,

!^. j"' fieretofore existiftg betWiMi him and
his deceami viaw and appwti^w to each «ra. present aod acoe^og hk
particular sh. 'he HainUf he oohtots mn ..f ul 3, in the 5th mnge rf Chat-
:'"";"",„, *>d owing, bel<»ging, and pay.
" able by V^iii^m irienaerson. senior, oi Osathata, atbeeaaid, Xewaan, by yeariy paytoente of
" twenty pounds

;
the first of which will become due aad payable^n tte month of JanWury

" next (1850), and so to continue regulariy afterwards, each year at the suae tMwxjf January
" until inally paid—lA« wAofe aoemdmg to the Deed i^ Saiegrmtedmto the laid miuhfm
« by the mid oei^wor, before Ctmrioltet and Gotteoffm, Notm^, bMrinz 4te of the day!
" month, and year thereia meotioned," '

This, it is sabmitted, U, a saffiment identificaUon <rf the debt transferreti, more espec»aliy
as tlM> instalment of 1850 mmt have been paid—the t»Bsent action beii» for the thne iBst»l.
ments doe on Ist Jan«ary, 1851, 1852 and 1853. It appears alao by the protest (No 6 of
Heoordi, madeaoUriaUy on behalf (rf the Plaintiff, and served on the Defendant, that the des-
cription of the landM given therein in full, and the preoes ,f Sinclair is therein also
set out by date, and the contents of the land given at 121i acrw, and the Plidntiff is deolamd
to be snbr(^ted in all the rights of his fetW^in respwt of the lands and fflooles, nor is there-
anytbtng to Mriously >reate a doubt as to the i»featity of Qm debt fraasfond with that sued
for.

Fifth.—Bcimtm Sinclair's ;>rooet vetbai tmiMtm Ae words " makiof in all one buodrvd
« w^ twenQr-seven and Oiree-lbBrthj a<aeB, sold by the late Georj^ .Bradford, h his lif«.tim«
"of Ohaaana, toJAitls{ia»^d of WltXtAHl HendeMOn. who in at pn»ent oecopyina the
Wholo ^ it"

r rj "»

This, it is sataiitted, (aanot invsinbte tii« i>8ed ot dale^ as it is A/mn dearly that Om
land surveyed was the land sold to William H^mdfHwoB, the Di^endwai * '

Sixth ^Because part of the lands sold fell within the 4th oonoessloB. This is not piefsd
in any iwy, and was nised under the Plea whieh was abandbned. ,

Inhere is nodjiog of Keoord to oontradiet tiu prmm veWW fyled, wr has it ever bees
contended that the Defendant wm not pot ia powession of the wkde of the 127| acres, the
price rf which ia tww sued fw, nor that he is not mm in p«iM««oB thwerf

There is M evMiHioe to shew that any }nrt <rf the land nrfd by PUumtirs f^&w to Defen-
dant, U iadoded ia the porehftse made by thsDs&odaat and Ms sod, from auamond. onikr
tihe Deed No. 18 of Becord.

3a»t Deed only pwporls to oonrey the l^t Mi rf bts mrnkm I tad 2, ia Kodc A
in the/our^ oonees^oo, and not any land in the 5th ooaeesuoB.

It Is submitted therefor*, that the Jtidpaent of the <hm below ought to be tmu&taiiMd.

A. * W. KOHiRTSON,

MostaMAU 7th April, 18S9. •
*"
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C(5PY OP JtTDGMENT.

The UH December, I8S8.

PRBSINT:

The Hfflion^ Mr; JCtnmoi Skth.

" Thb OouEt, harinj; heatd the parties by dieir Ooonset npon the ni«ita of this camMv IulTin|t
" examined the prooeedings, proof <^ Byword and delibMated, oondderinff ^at the said Plun-
" tiff hath established b^ eridenoe the material all«^tioas of his said l)eolaradon, and that
** the Defondant hath failed to establish the alIegat|oas of his siud exoeption, and tlut by,
" reascm <^ anything contained in tiie said exception the said Piuotiff caanot l» bamd from
" having and maintainii^ the oonclasions <d his said AoUofiMd demand.

" The Court dodr omniie wad set asicto the Hud tmS^kmi vith ooati, uid the Ooort-
" doth ooodemn the IKd Defendant to pay to die sakl Plaintift the sum of sixty.poaods cnr-
" rent money <^ this Pronnce of Canada being the amooiit ^ three instalments oi twenty
" pounds each, claimed by ikenH Pb^ntifF in and and by his said Action as doe in the monUt
" of January, one dioasmd «ght hai»nd aiul fifty-U>ree» nnder and in virtae of the deed of
" baraain and sale by one (hwgfi BnMlford, senior, to, the sudlMsndant, df the tract or parcel

"o( land therein jmentionad^ pused babra Maitre CooraoI^B aad his Oollaagae Notaries Pob-
" lie, on the twenty-thirS day of Kovmnbo:, 1846, and also nnder and in Tirtoe of a deed of
" agreement and sale and tnuisfer by aad betwena the aaid Qeorfje Bradford, senior, aad dta
" said Plaintiff and others, the heirs of the late llardia Smldi, their mother, and the deoeised
" wife of the said Georf^ Bradford, senior, passed brfore Maitare De Ia Boiule and Colleague,
" Notaries Public, on the ei^teendi day « April, one thousand ^ght hundred and forty^mne,
" and whereby a lataer sum of money, os which the said sum of sixty pounds is part and par-
" eel, was txam&iTM by Aa aud Gboiga Bradfiiid, senior, to him the said Pfauntil^ as boiBgr
'^ doe by the said Drfenclaat to him dw said Oeotoa Bradford, seniinr, under the deed of side
** hereinbefore first mon^aned, with interest npon me' said sum of sixty pounds from &e four-
'* taendi day of Octobw, one thousrad «ght hnndrad and fifty-three, data of thasonrioe of
" process in this cause, until aotttal payment and oosts cf 8ait>-ai8trait8 to Messienrs A. & W.
" Bobortson the sobstittttad AttonUa of (fas iud Ptua^"

"MONK, COFFIN & PAPINKAU,
F. 8. C."

/



y >r

1

<^^

J

N J





^

. .|4»


