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Bririsn Qatns’ Act.

DIARY FOR JUNE.

4. 8UN ... Wit Sunzay.

8. Mon ... Recorder’s Courteita. Last day for notlcs of trial
11. SUN «. Trinity Sunday St Barnabuas, [for Co. Ct.
3. Tues... Quar. Sess. and Co. Ct. sitt. in each Co.

18, 8UN ... 1st Sunday after Trinity.

2, Tues... Accession Queen Vlctoriu, 1837,

2l Wed... Longest Day.

22, Thurs.. Sittings Court of Error and Appeal.
24, Sat .... St John Baplist Midsummer Day.

5. SUN ... 2nd Sunday after Trinity.

2, Thurs.. St. Peter.

80, Feid.... Last day for County Council finally to revise As.
{sessment Roll,

NOTICE.

Oxcing to the very large demend for the TLaw Jourral and
Local Courts’ Gazette, subscribers not desiring to take both
publications are particularly requerted at once to return the
Sack n{;mba: of that one for which they do nol wish to
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Upper Gumda Haly Fdurmal.

JUNE, 1865.

BRITISH OATHS ACT.

Notwithstanding the numerous reformations
and amendments that have of late years been
made in the Jaw of eviderce, both in this
country and in England, there is, at least, one
provision remaining, which does not redound
tothe credit of its original introducer, or of
those who at @& subsequent period effected
some very important and beneficial changes in
this important branch of the law.

The statute alluded to was not the pro-
duction of our own legislators, who, being only
Provincials, might be expected to do childish
and thoughtless acts, but of that full-grown
aad almost immaculate assemblage, the House
of Commons in England.

In the year 1835 an act was passed by the
Imperial Parliament, entitled, * An act to re-
peal an act of the present session of parlia-
ment, intituled, an act for the more effectual
sbolition of oaths and affirmations taken and
made in various departments of the state, and
to substitute declarations in lieu thereof, and
for the more entire suppression of voluntary
and extra-judicial oaths and dffidsvits, and to
make other provisions for the abolition of un-
Reeessary oaths.” (5 & 6 Wm. IV. cap. 62.)

With the expediency or propricty of sub-
Situting declarations for oaths and affidavits,
in England or any other country, we have, of

course, nothing to do. The inhabitants of
each country must be the best judges of what
is suitable to themselves. Forour part we have
not yet come to the conclusion that a simple
declaration, made without the sanctity of an
oath, would conduce to public interests, or in-
deed to the advancement of public morality ;
though this latter is a more debatable ques-
tion, and there is much force in the argument
of those who contend that persons, who are
long in the habit of taking-what arc in most
cases merely formal oaths, such for instance
as custom-house oaths, become indifferent
and careless as to the sacred nature of the ob-
ligation they take upon themselves. But
whilst we might admit that 2 change in this
respect would be grateful to the feelings of
many right-thinking men amongst us, we may
naturally demur to another country, even
though it be our own mother country, at-
tempting to compel us to receive in our courts
as evidence, the simple statement of a witness
subject to, and fearful of no searching cross-
examination, signed before some unknown
magistrate, and uncontrolled by even the sem-
blance of any thing that might remind him
that his statement, whether true or false, was
the subject of divine omniscience.

One very noticeable inconsistency of the act
is, that whilst it epacts, that in any sait
brought in any colony for or relating to any
debt or account wherein any person residing
in Great Britain and Ireland shall be a party,
or for or relating to any lands, &c., situate
therein, it may be lawful for the plaintiff, or
defendant, or any witness, to verify or prove
any matter relating thereto by a declaration in
writing to be made befere a justice of the
peace, &c., (sec. 13) it carefully provides in
another place (sec. 7) that nothing in the act
shall apply to any oath or affidavit which is
required to be taken.in any suit or judicial
proceeding in any court of justice in Great
Britain or Ireland.

The utter want of caution, and the careless-
ness evinced, and the inconsistences apparent
in this act so far as it applies to the colonies,
are most able and fully commented upon in
the judgment of the late Sir John Beverly
Robinson, in Smith v. McGowan, 12 U. C. Q
B., 287, but like the present Chief Justice of
Upper Canada, at that time sitting as & puisne
judge in the Court of Queen’s Bench, we do
not * desire to weaken by further observationg
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the cffect of the temperate but clear and deci-
ded manuer in which the objections to the sta-
tute have been pointed out.”
ested in the subject will there find it much

better and more clearly discussed than we,

could do it, and to this judgment werefer them
for further information.

The fact of this statute remaining so long
unrepealed may probably be attributed to t™ ;
infrequency of its use, but this is no argu-
ment for its longer continuance; and to con-
clude in the words of the present Chief Jus.
tice, **In any point of view the enactment is
at variance with the rights of sclf-government
possessed by the North American Provinces,
and I sincerely hope may be repealed.”

PRACTICE OF BAILING BY JUDGES IN
CRIMINAL CASES.

On page 165 of Vol. T of the Law Jeurnal
will be found am article on the law and prac-
tice of bail in criminal cases, to which we refer
our readers in connection with Tke Quecn v.
Chamberiuin et ul., published in another place
in the present number. The writer of that
arlicle suggested as allowable the practice
which has been sanctioned by Mr. Justice
Wilson, in the case named, that is to say, to
have the depositions certified by the County
attorney; and expressed his belief that the
better course in all cases would be (as sug-
gested in that article) to obtain copies from

that officer, rather than from the committing -

justice, We subjoin an extract therefrom on
this point.

The writer, after mentioning that the pro-
cedure is not traced out in the particular
cnacument, goes on to say—* but enough may
be collected from the several enactments bear-
ing on the subject, to show the proper prac-
tice in such cases. Suppose, then, a practi-
tioner instructed to apply to the county judge
for an order to bail a party committed for a
crime. The first step wili be to procure cer-
titied copies of the examinations and papers
upon which the judge is to act. If the party
charged beactually in gaol, it may be assumed
that the papers are filed with the County
attorney ; for scction 39 of the Consolidated
Act, before referred to (Con. Stat. C. ch.
192), and section 9 of the Local Crown
Attorney's Act (¢ 106, U. C.), require the
depositions and papers to be ‘delivered to

Those inter- |

! the County attorney without delay,’ and so
in respeet to coroners, by section 62 of the
first named act. The words ‘without de-
lay’ must be taken (o mean without unrea-
sonable delay, and in practice the papers are
usually sent by the next mail, or are at once
sent in an enclosed packet by the constable
intrusted with the execution of the warrant of
commitment, to be by i.. .vered to the
County crown attorney, when ‘he lodges his
prisoner in gaol. But if on inquiry it is found
that the committing magistrate has not trans.
mitted the papers to the County attorney, that
officer would doubtless call upon the magis.
trate at once to forward them; and that with.
out prejudice to any proceeding that would lie
against the magistrate for default in not obey-
ing the requirements of the statute. In sowe
cases it tnay save time to apply directly to
the committing justices; but, unless in very
urgent cases, it is better to obtain the certifi-
cate from the County crown attorney — for
unless every thing is in form the papers may
require to be again sent to the committing
magistrate for correction, and, in any case,
notice will probably be required to be given
to the County attorney.”

As remarked by Mr. Justice Wilson, it
would be fmpossible for the committing magis-
trate, after he has complied with the law in
transmitting the papers to the County attorner,
to'certify in the manner required by the act;
and, “in favor of liberty,” the learned judge
made the order to bail on the depositions trans-
mitted and certified by the County attorney.

But after 2ll, the 63rd section of the Con-
solidated Satutes of Canada only provided an
| additional mode of verifying the depositions,
&c., on the application to a judge to bail, and
the judge might, we take it, act upon any
proof which satisfies him, under the extensive
powers given by the 5ith section of the same
act; and the official certificate of a County
attorney is at least as reliable as the like cer-
tificate from a justice of the peace.

There are, howerer, two provisions bearing
on this question which do not appear to have
been mentioned by counsel in the case of The
Queen v. Chamberlain  Section 5 of ch. 80,
Con. Stat. Can. provides that * in every casein
which the original record could be received in
evidence, a copy of any official or public decu-
ment in this province, purporting to be certi-
fied under the hand of the proper officer or

i
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person in whose custody such official or public
document,” &c., shall be receivablein evidence
of any particular in any court of justice, or be-
fore any legal tribunal, &c. ; and section 60 of
Con. Stat. C. ch. 102 enacts, that after examin-
ations taken before magistrates have been com-
pleted, and before the first day of the court to
which the prisoner is committed to be tried,
&c., the prisoner may demand jfrom the
officer or person having custody of the same
copies of the depositiens on which he has been
committed, &ec., on payment of a reasonable
sum for the same, not exceeding five cents for
each folio.

Under one or both of these enactments the
judge might well receive certified copies of the
depositions from the County attorney, if ex-
press authority were needed for receiving that
species of evidence of depositions taken in the
charge upon which a prisoner applies to be
admitted to bail.

OVER-HIOLDING TENANTS.

It might naturally be supposed by those
taking a cursory glance at the statutes of 186,
that thesc disagreeable people hud, after all
that has been said about them, been cffectually
provided for by the legislature. It was per-
haps thought that giving jurisdiction in the
premises to the county judges, was all that
could possibly be necessary. This, of course,
was a high compliment to them, for which, as
for many other favours of the same kind,
they are doubtless very grateful.

It will be seen by comparing the late act
(27 & 28 Vie,, cap. 30.) with the 63rd sec. of
the Ejectment Act, (Con. Stat. U. C., cap. 27,
sec. 3, taken from 4 Will. IV, cap. 1, sec. 53)
that the first and second sections of the act
first referred to are copied, almost word for
word, from scction 63 of thz Ejectment Act.
Now these sections define the class of tenants
that come within the provisions of the act;
and therefore the decisions on the earlier sta-
tute on this point, apply equally to the later
one. But these decisions, which were col-
lected and commented on in an article on
this subject in a previc 3 volume* shewed
various defects in the 1aw as it then stood,
and which therefore still exist.

These cases shew that the operation of the
act is very limited. It does not apply to

#10U0.C.L.J, 1.

tenancies at will, to monthly tenancies, to ten-
ances from yeay to year, nor to cases where
a termn is forfeited by breach of covenant; in
fact the act is confined to cases where the te-
nant holds over after the expiration of a term
certain. created by the contract of the parties,
and becomes a trespasser and lialle to be
¢jected without notice or demand.

Tt is a pity that this was not looked to when
the last enactment was introduced.  We did
our duty in the premiscs‘by calling attention
to the defects in the then existing law. Per-
haps the next law-maker that tries his hand
on the law of landlord and tenant, will take
the hint and be more successful.

THE LOWER CANADA LAW JOURNAL

It is proposed, in Montreal, to issue on 1st
July next, a legal periodical under the above
title, ** to take somewhat the same position”
there “that the {aper Cunada Lawx Journal
holds in the Western Province.”

We shall beglad to welcome this periodical,
and hope for its success. We do so without
in the slightest degree reflecting upon the
Lower Canada Reports, or the Lower Caneda
Jurist, both of whicl. publications arc of a
high character. But devoted as they are ex-
clusively to reports of decided cases, their
ambit is necessarily limited.

Itisintended that the Zower Canada Journal
shall contain original articles on subjects inte-
resting to the profession, important proceed-
ings and decisions of all the courts, civil and
criminal, selected matter from Bnglish and
American periodicals, miscellany of intelli-
gence interesting to the profession, and be a
medium of communication between members
of the profession.

The publication will be a quarterly one, and
the price only $2. Bet in order to be of much
service to the profession as a medium of com-
munication and miscellany of intelligence, it
ought at least to be & monthly. This we pre-
sume it will soon become, if the project receive
the support it deserves.

We have received a copy of Mr. McMillan's
« New Manual of Costs, Forms, and Rules in
the Common Law Courts of Upper Canada.”
It appears to be a most useful little buok, con-
taining 142 pages. We shall refer to it again
in our next issue.
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Law Sociery, Easter TerM, 18650—SELECTIONS.

LAW SOCIETY EASTER TERM, 1865.

CALLS TO THE BAR.

The following gentlemen, during this term,
obtained the necessary certificates qualifying
‘them for call to the bar, viz:—

J. Hutcheson Esten, J. C. Iatton, G. Y.
Smith, W. C. Loscombe, Sutheriand Malcom-
son, W. Sidney Smith, A. S. Hardy, C. S.
Corrigan, John Mofntyre.

ATTORNEYS ADMITTED.

The following gentlemen were, during this
‘term, sworn in as Attorneys and Solicitors in
the several courts of law and equity in Upper
Canada :(—

Elmes ITenderson, G. A. Holmes, James O.
Loane, P. F. Walker, Frederick W. Campbell,
Stepnen F. Griffith, W. Sidney Smith, G. V.
Price, Alfred Hoskin, C. S. Corrigan, John
McIntyre, R. II. Haycock. D. B. Maclennan,
Sutherland Malcomson, S. P. Yeomans, J.
Watson Hall, Benjamin Cronyn, Charles D.
Dallas, W. J. White, John Farley, Alfred Mc-
Dougall, Samucl Wickson, Nicholas Murphy,
"W. B. Simcoe Kerr, Henry Holland.

NOTICES FOR NEXT TERM.

Fifty-seven gentlemen have given notice of
:their intention to present themselves for ex-
amination for call to the bar next term.

Fifty-one gentleman have given notice for
next term for admission to the Law Society
-as students.

[These figures are more eloquent than svords
could be. Quere—Why do people insist upon
entering an expensive and laborious profession,
by which the vast majority of them will not
be able to make ¢ salt for cheir porridge.”]

We have much pleasure in directing the at-
-tention of those whom it may concern, io the
professional card of Mr. Holcomb, which will
be found in our advertising columns. Previ-
ous to his commencing the practice of his pro-
fession in New York, he graduated in the To-
ronto University, and studied in a law office
here. laving been a pains-taking and indus-
trious student, we have no doubt that busi-
ness entrusted to his care will be properly at-
tended {0, and his knowledge of Canadian law
will be especially useful in matters of business
sent to him from this country.

SELECTIONS.

QUACKERY.

The conviction of Wray alias Ilenery aroused
the virtuous indiguation of the British press
to n degree that is inexplicable, as the offence
of which he has been found gwmity has been
known to have been committed daily hy the
hundreds of quacks who carry on their nefa-
rious but prefitable practice in London and
every town in the kingdom, and as the pro-
prietors of the newspape:s that bave been
loudest in his condemnation, and in the
expression of indigaation, have not hesitated
to give to his advertisements, and those of
others of the same class, a place in their
pages. How few of our daily papers can bo
safely admitted ioto the family circle, owing
to the highly objectionable nature of the ad-
vertisements of these quacks, by which alone
they are enabled to live. If their advertise.
ments werc refused admission in the news.
papers, half their trade would be gone. Itis
said that one London quack alone spends
£10,000 s year upon his advertisements,
This circumstance 13 itself enongh to show
how profitable a business this must be; and
we recently heard of a case which expluins
the manner in which it is made so.

A nervous gentleman—so runs the tale—
was induced to consult one of these fellows
an a subject of extreme delicacy; the quack,
seeing with whom he had to do, left the room
mysteriously, and returned with a glass of
stagnant water, into which he made this poor
nervous man look with a magnifying glass,
and, perceiving therein all kinds of creeping
things, he became very much alarmed. The
quack, seizing the opportuuity, assured his
patient that what he saw was the cause of
complaint, and that there was no man in
London able to cure him but himself, and he
refused o prescribe until he was paid £500,
and a cheque was immediately drawn for the
amouant. IIow he worked upon the nervous
fears of this poor man can well be inagined,
into whose purse he contrived, there can be
little doubt, to dip still deeper.

Now, we do not imagiue that the refusal of
their advertirements would absolutely deprive
these gentry of the publicity which is essential
to them, but it would deprive them of that kiod
of recommendation which an advertisementin
a respectable newspaper conveys to the mind
of the ignorant and unreflecting who very
often imagine that the proprietor of a high
class newspaper would not admit into his
columns an advertisament if he did not know
something of the character of the advertiser.
The description of persons fitted to be their
victims being very well known to them, and
their whereabouts, in whatever locality they
are to be found, the post will be made the
medium of conveying their filthy advertise:
ments to their dupes. But then this mode of
advertisement is within the grasp of the law.
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There is another mode of advertisement to
which they resort—viz, the distribution of
their woiks ut the public museums, to the
annoyunce and disgast of those who frequent
our leading thoroughfares, This too, can be
suppressed by the strong arm of the law.,
Surely that which Lord Camphell’s Act has
done with regard to obscene prints, can be
done in the case of ubscene publications, and
the exbibitions of loathsome and disgusting
figures and busts,

No quack is permitted to practise in France.
When 2 man isabout to commence the practice
of medicine in any town there, he is ohliged to
preseut to the mayor, or other authority of the
town, his diplomas, and if they nre noten regle,
be is not allowed to open his practive. The
result i<, that the public health and the purses
of individuals wie alike protected. Why can-
not that which is done in France be done in
Eopland ?

Doubitless there is this grave difficulty.
Aceording to our English mode of thinking,
it is a serias and generally reprehensible
interferonce with the liberty of the subject to
extinguish a profituble trade, as this is, by
legislarive epactinent, and there must be a
very clear and eogent case of public benefit
to compensate us for the sacrifice of personal
fibetty Wuat,” suy the oljectors, and not
without fures, ¢ interfere with the right of a
British subjes. to muke any cuntruct respect-
ing his vwn pocket or bealth that in his own
diseretin he wmay himself please? Why
should the Legisiature iuterfere to protect
men iamat their own folly?  In seeking to
suppress these publications, we may prevent
scientifi+ aud medical inquiry?  Why should
we, in effect, revise an obsolete monopuly ?
This would be a gross, wanton, and un-Eng-
lish interterence with that which is most
dear to us—uar free, uncontrolled, unfettered
liberty ;" and =0 forth.  And it is not encugh
to say that similir ohjections wmay bLe and
bave heen made 1o every project of reform
brought under the consideration of the Legis-
lature, and thar, nevertheless, the refurms
have been eff-cred with advantage to the
publie. ‘The real questior: at issue here is
not whether the arbitrary suppressioo of
these quacks would or not be a public benefit
—no vue ecan deny that it would be su,
except the quacks themselves—but whether
there i or .t involved in this suppression a
principle so franght with danger as to render
us ador “loe 2 greater evil than the nuisunce
it is desired to suppress. We caunot deny
that to watch over the moral conduct of the
population by law savours somewhat suspi-
ciously of * paternal government” When
the New Englaod colonists declured adultery
to be & erime punishable with the pillury,
few penple in this ¢runtry doubted that, how-
ever excellent the morality of the statute in
question, it wag, practically, tyranpical. The
juestion for us, then, is, have we, declama-
Hon apart, a right to prevent the open exer-

| cige of this most ** noxious trade?” and we
du not hesitnte tosay that we have,

Why is cheating u criminal offence? Be-
cause it ia the duty of luw to protect praperty,
and cheating is an invasion of the rights of
property. Is it, then, less the duty of law to
prevent the wenk and credulous from Leing
deceived ont of their health, which ix pro-
perty, and made farthermors o ymy their
maoney for that which cannot be taken to be
“guluable consieration.”  Morcover, public
decency i3 within the proger seope of the law,
and these exh’bitions and adveriisements of-
fend against public deceney.

We admit freely that the task is not au easy
one; bat that is uo reason why the attempt
should not be made. Lord Campbell, in
dealing with the Holywell-street obscenities,
had similar difficulties to encounter, yet he
made the attempt, and practically suceeeded
in his ohject.

The failure of the Medical Registration
Act to suppress these evils iy another proof
of the necessity of & public prosecutor. The
medical council consider, and probably with
Jjustice, that they are not called upon to insti-
tute pruceedings, at their own rick, agzainsgt
quacks, who, by their assumed uiles, hold

tnemselves out to the public, who have no.
means of knuwing better, as duly-quaified
medical practitioners; and a kind of sanction
is believed to be added to thic repre-entation.
by the nppearance of their advertizemeats in
respectable newspapers.  As the law at pre-
sent stands, there is no person or budy com-
pelled to prosecute,

The first step necessary sounds a strong
one, but it is really righe in principle. Let
it be made a misdemeanour to as~ume the
title or qualification of a medicnl man, unless
authorised by the diploma of svme recognised:
or legalised budy or institation; then appuint
a public officer buund to institute legal pro-
ceedings against all persons who vinlate the
law in this respect, on a proper primd fucie
cuze being shown; neut prohibit any man
from practising medicine in any place until.
his diplomas have been submitted to some
magistrate, and a proper opportunity affurded
for any person who may be so minded to test
their genuineness. Let the presentation of a
false diploma he declared a misdemeanour,
and power of summary conviction (subject to
the right of appeal) given to the magistrates ;
next the magistrates should be invested with,
power to chse thuse museums thut dis srace
our leading thoroughfures, wherever fuund,.
and the provisions of Lord Campbell’s Act
should be extended to the circulativn of those
filthy publicativns,

This latter is, perhaps, the most diffcult
brauch of the suliject, because it may fairly
be said; whera is theline to be drawn between
a scientific and a filthy publication Many
duly-qualiied practitioners devote themselves.
to the treatment of what are called ** secret
diseases,” and write skilful treatises upon
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the rubject. This is unquestionably so, and, ‘

while there is no necessity for the public to i from the operation of usury,

read these books, it i3 as absolutely necessary
that the profession should be in pussession of
them as of any other medical wurks. They
must therefore be advertised in the usual
style in which other learned 1 s0ks are offered
to the profession, Lut not otherwise; and it
may well he confided to the authorised tribu-
nals to deal with the authurs of such works,
and to say, under all the circumstances of
eaeh case, whether the advertisement was or
not a legitimate one, and, if nut, then to treat
it a8 a misdemeanour.

It is not necessary here to enter into the
details by means of which these provisions
might be carried out, as they will easily sug-
gest themselves to every experienced drafts-
man. Let the principle but be admitted that
the nen are public nuisances, as deserving of
being stopped as unqualified solivitors or un-
authorised brokers, and that the publications
are an offence against public decency, and
the rest will follow upun well-established

precedents, almost without the necessity of':

consideration.— Solicitor’s Juranal.

USURY.

The commodities and incommoditics of
usury have been fruitful themes of discussinn
asmong civilized pations time out of mind;
and to-day, when unlimited wealth flows into
the coffers of our merchants and bankers, the
subject is necessarily exercising the minds of
-commercial men more than ever. ’

Originaily, usury meant the taking of any
money for its use: now, if money be paid for
the use of ‘money according to law, it is
denominated inferest; if more be taken it is
usU Y.

Almost every nation has fised by law a
rate of interest for the use of money, upon
the principle that it is easy for the lender tv
oppress the borrower.

The laws of Great Britain regulating inter-
est have been quite various and significant.
Darin gz the reign of Henry VIII., who became
king i 1509, the rate of interest was legal-
ized at ten per cent., and so continued, with
but slight change, till Jumes I. came to the
throne (1603), when it was reduced to eight
per cent. While England was a common-
wealth it was only six per cent., which rate
was re-enacted under 12 Charles II. (1661).
By statute 12 Anne (September 20th, 1714),
interest was again reduced to five per cent.
From this statute of Anne, which provides
that no person shall take, directly or in-
directly, upon any contract, or loan of mon-
eys, wares, or merchandise, above the value
of £5. in the hundred for a year, and that
any person taking more than that rate shall
forfeit and lose treble value of the moneys
and other things so lent,—the states of our
Federal Union-have carved their varied usury
laws.

By Act 3 & 4 William IV, were exempted
all bills or notes
having *“more than three months to run.”
Several mudifications have occurred during
the reign of Victoria, and by statute I Viet,
80, and 2 Viet. 37 (same as the statute of 7
VWilliam IV.), bills and notes are not effected
by usury laws, if payable at or within twelve
months, at legal intercst, and not secured by
mortgage, nor any contract for the loan or
forbearance of money, above the sum of £10,
shall be affected by the usury law : Paneliv,
Attenboraugh, 4 Q. B. 867.  And by statute
17T & 18 Vict. c. 90, all laws then in force
upon usury were appealed.

The Sexviri of Athens were commissioners,
who did wateh to discern what lawa waxed
improper for the times, and what new law
did in any branch cross a former one, and so
ex officio propounded their repeal, upon the
maxim Salus populi supreme lex. In the
absence of this system with us, it devolves
upon members of the legal profession more
particularly to discern the real waants of
society and the needs of commerce. Wihile
there should be no biind adherence to furmer
rules, it is still necessary to exercise thought,
foresight, and discretion, lest in a reform we
* root up also the wheat.”

As opinion obtains in many states, that
money, being only worth what it will bring,
should be regulated by voluntary contract of
parties, subject to mercantile usage governing
contracts of merchandise,—in fing, that the
 touth of usury’ ought to be blunted, and as
this prevailing sentiment has exerted, and
must continue to exert, no inconsiderable in-
fluence upon adjudications, we purpase to
devote some space to the discussion and re-
view of two principal propositions: First,
The present states of usury *a the United
States; and Second, The practicability of a
reformation in the usury law of New York.

1. Strictly speaking, there are three requi-
sites to constitute usury: 1. A loan, either
express or implied; 2. An understanding
that the money leot shall or may be returned;
3. That a greater rate of iuterest than s
allowed by the statute shall be paid. It is
clearly settled, also, that there must be an un-
lawful or corrupt intent confessed or proved,
hefore a transaction will be pronounced usu-
rious,—this i3 an important ingredient to
constitute the offence.

1. It has been held in New York, sce §
Denio 236, that an usurious contract is incap-
able of ratification ; but, said Balcom, J., in
Smith v. Marvin, 25 How. Pr. R. 3206, the
assertion is nut strietly true, for when a usur-
ious loan is ** voluntarily paid,” the cuntract
is certainly ratified, except as to the unlawful
interest, which may be recovered back. Also,
in the case of Dix v. Van Wyck, 2 ILill R,
522, Bronson, J., delivering the opinion of
the court, observed, *‘ Contracts affected by
usury are not so utterly void, but that they
may be ratified.” Thus it follows, if a bor-
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rower repay a loan which he might have
avoided for usury, he cannot recover tho
money back again ; though by the New York
statute he may recover the excess which has
been paid over lawful interest, within one
yenr, a8 in Main and Virginia; or at common
aw ut any time within eix yenrs.

In Massachusetts, it is held, that where
there has been no payment, demand, or adjust-
ment, in ascertaining the amountdue on a note
made payable with interest annually, simple
interest only can be computed: Hustings v.
Wiswall, 8 Mass. 455 ; Ferry v. Ferry, 2 Cush.
98; Ton Hemertv. Porler, 11 Met. 210. The
same rule has heen followed in Maine: Doe
v, Warren, 7 Greenl. 48,

What constitutes a voluntary payment of a
ban? In the case of Mwmford v. Am. Life
Ins. and Trust Co., 4 Comst. R 463, it was
held, that the payment of a usurious loan
was not voluntary, if obtained by the lender
out of collateral securities in his hands with-
out the concurrence of the borrower.

2. Of Contingent interest. Inordinary trans-
actions, if the gain to the lender, beyond legal
interest, is made dependent upon the will of
the borrower, as where he may discharge him-
self by a punctual payment of the principal,
—as if I covenant to pay one thousand dol-
lats one year hence, and if I do not then pay
it, to pay five hundred doMars, or fifty per
cent.,, being in the nature of a pemxlty for
non-performance, it would not be usarious;
as where there is no loan or forbearance there
ean be no usury,—and both parties must in-
tend to provide for the payment of more than
legal interest.

Thus, the Supreme Court of the United
States held, in the recent case of Spain v.
Hamilton’s Admzin., 1 Wall. 604, that, where
the promise to pay a sum above legal interest
“depends upon a contingency, and not upon
any happening of a certain event, the loan is
not usurious.”  Nor will usurious interest be
inferred from a paper which, while referring
to payment of a sum above the lawful interest,
is “uncertain and so curious,” that inten-
tional bad device canact be affirmed.

It is clearly understood, that the essence of
the contract of boflomry and respondentia, is,
that the lender runs the risk, and is thus en-
titled to the marine interest. This mercantile
'rule is sanctioned either by usage or lew in
almost every ¢ -untry : Ord on Usury 24to 48 ;
Thorndike v. Stone, 11 Pick. 183.

There is a distinetion made between such
cases and those of persomal rick of the deb-
tors being ahle to pay; if anything is paid for
such risk it is usurious,

3. WWhat interest vitiates a contract. If inter-
est be paid upon miscaleulation, it does not
render the contrace usurious; but if taken
through ignerance of law it would be, upon
the familiar maxim, ignorantia jwris non cx

cusat.
J. Itis not material in what form the contract
's made, as the courts necessarily inquire into

the real nature of the transaction, and no
shift or device can protect it. A novel and
interesting case was recently tried in Massa-
chusetts, as to the linhility of an executor
who received unlawful interest innucently,
which was reserved in nnote due to his testa-
tor ; and it was held that an action would not
lie against the executor personally tu resuver
back ¢ threefold” the amount of usury so
paid, although he be described in the writ as
executor: lleath v. Cook, 7 Allen R. 59.

The question whether interest calcalated

by tables, upon the principle of 360 days
being n year, is usurious, has been somewhat
mooted. The New York courts have held that
usury would attach : N. Y. Firemen’s Ins. Co.
v. Ely, 2 Cow. 678 ; Utica Ins. Co. v. Tillman,
1 Wend. 555; 8 Cowen 398. In DMassachu-
sets, however, they have decided, otherwise:
Agricultural Banf v. Bissell, 12 Pick. 556 ;
and also in Vermont: Si. Albans’ Bank v.
Seott, 1 Vt. R, 426 ; State Bank v. Cwwan, 8
Leigh. 253. Professor Parsons, in his ex-
cellent work on contracts, thinks this latter
the better opinion. In Ohio, Iowa, and some
of the other states, Rowlett’s tables are author-
ized by statute.
- New York and Massachusetts courts hold,
that the taking of interest in advance by a
bank, upon discounting notes, is not usurious ;
and the same opinicn obtaing in most states:
AMowen v, Hymers, 12 N. Y. 230,

The rule for casting interest where partial
payments have been made, is given in the case
of The Stateof Connecticut v. Johnson,1 Johns.
Ch. R. 17, by Chancellor Kent, as follows :—
¢ Apply the payment in the first place to the
discharge of the interest then due. If the
payment exceeds the interest, the surplus
goes toward discharging the prineipal, and
the subsequent interest is to be computed on
the balance of principal remaining due. IF
the payments be less than the intereat, the
surplus of interest must not be taken to argu-
ment the principal; but interest continues on
the former principal until the period when
the payments, taken together, exceed the
interest due, and then the surplus is to be
applied towards discharging the principal,
and interest is to be computed on the balance
of principal as aforesaid.” The renowned
Judge Shaw, of Massachusetts, also declared
this to be the proper rule in cumputing in-
terest on partial payments.

in New York and the New England states
it has been generally held, that new securities
for old ones which are tinted with usury, are
void with the old ones, and subject to the
same defence.

But in Arkaunsas, where the plaintiff held
several notes against the defendant, by agree-
ment with him caleulaied interest due un each
note and added it to the principal, tovk a new
note for the whole sum bearing ten per cent.
interest, it was held not usurious: 1 Eng. R,
463.

Whether a note valid in its inception, bug
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usuriously transferred Ly the payee or in-
dorsee, is valid against the maker, has been
variously decided, Lord Kenyon once held
that such holder would he entitied to recover:
Parr v. Eliason, 1 East 92: and in the case of
Camphell v. Read, Martin & Yerg. R. 292, it
was decided, thut a note thus usuriously in.
dorsed is valid a8 against the maker, in the
hands of a holder in good fuith, By Statute
of Michigan, a holder of a bill or nute in good
faith, for ealuable consideration, without no-
tice and hefure maturity, shall be entitled to
recover as if such usury had not been alleged
and proved. This is & wise and equitable
provision, working great henefit New York
repeuled a similar provision by the amend-
ment of 1837, There are but few cases in
which a bill or note is void in the handsof an
innocent indorsee for valuable consideration ;
such cages are, when the consideration in the
instrument 1s money won at play, or it be
given fur a usurious debt.  Notes given by a
corporation, in violation of a statute, are void,
even in the hands of an innocent holder:
Roo! v. Godard, 3 McLean 102, In Missis.
sippi a note was held to be void, where the
signature was procured by fraudulent repre-
gentations : Dunn v. Smith, 12 8. & M. 602,
The payee of a note may transfer it at a dis-
count exceeding the legal rate of interesi;
but where an indorser buys a note (valid in
its inception), he can recover against the ia-
dorser only the sum paid with interest, though
the full amount may be recavered against the
maker: 15 Jobns, R. 49; 4 Hill 472. Ifa
usurious note be given up and cancelled, on
the promise of the debtor to pay the original
debt, with lawful interest, such promise would
be binding; or if, when the.interest is due
and pavable, or constitutes a then subsisting
debt, the debsor ask to retain it, and agrees to
pay interest upon the amount at the legal rate,
the agreement is not usurious. Though a
note be valid between the original parties, yet
the indorser eannot sue the maker, if the in-
dorsement was on an usurious consideration :
Story on Bills 189; 1 Peters R. 37.

4. Of wusury in parlies procuring loans.
Whether a bonus or premium is in the nature
of a gift or promise at the time of the trans-
action, is a question of fact; if the undertak-
ing assumes distinetness enough to become &
contract for additional interest, the penalties
of the usury law would atiach,

A ereditor in loaning money is not allowed
to receive a compensation as for services in
.procuring the loan, nor make a condition of
a loan that the borrower shall purchase a
certain article; and whether the contracting
parties sought to evade the statute is a ques-
tion fur the jury: Cowen’s Treat. 63; 1
.Johns. Ch. 6.

In New York city, very large business is
-done, by brokers in procuring money loans,
and che question often arises what transac-
tions are usurious. It is clear, that if & bor-
rower pays a broker commission for his ser-

vices in effecting a loan, in addition to paying
lawful inrerest to the lender. it dues not render
the luan usurious, provided, the Lroker acts g
agent merely and is not the person making the
loan, and the lender receives no part of the
commission: Condit v, Baldwin, 21 N, Y,
219, 21 Barb. 181; On the other baud, if
the loan was in fuct made by the person pre-
tending to act as broker, his receiving u com-
missiun beyund simple interest, would consti-
tute usury.

If a party guarantee or indorse paper for
two months at two and a half per cent., it is
not usurious (where there is nu loan), for a
man may sell his credit as well a8 goods and
lunds, denling fairly, at any price he can get:
Reed.v. Smith, 9-Cow. 647 ; Moore v. Ilncland,
4 Denio 264; 1 N. Y. Legal Ons. 107.

1f A.loans money to B. ou simple interest,
and on paying the same, B. expressesgratitude
by a gift to A., either of money or go.ds, it
would net be usurious ; but if it be given in
accordance with & previous promise, usury
would attach,

The weight of authority recognises the
principal, that none but parties or privies to
an usurious contract can take advantage of it;
and to avoid a security it must be showa that
the agreement was usurious from its origin:
Nichols v. Fearson, 7 Peters B. 103 ; fice v.
Welling, 5 Wend. 597 ; Gardner v. Flayg, 8
Mass. 101

Usury, though commonly an unconsionable
defence, is a legal owe, and if proved, the
courts must sustain it; if impolitic, the legis-
lature alone can aanul or repeal it. It isa
defence which is not encouraged by the New
Yurk courts ; and since the enactment of Laws
of 1850, neither a corporativn nur a receiver
of one can maiatain an action to recover back
usurivus premiums paid hy it.—Admerican
Law Register.

(To be Cuntinued.)

UPPER CANADA REFORTS,

COMMON PLEAS.

(Reported by S. J. VAxKovanXxer, Esq.. M.A., Barristeret
Law, Reporter to the Court.)

BAXTER v. Ba¥NES.
TUnstamped promissory note—27 & 28 Vic., ch. 4— Pleading.

Where the defandant noither denied the makiag of the not®
sued on, por pleaded the absence of a stamp, /Held, that s
defence on the latter ground could not be urged.

Semble, 1. That the only modo of raislug tha defence of the
want of a legal stamp is by & plea denying the fact. 2
That such plea wonld be displaced by evidence sh-wiog
that the in+trument had been properly stamped at the
time of signature, and initinled by the maker, but had
been subbed off, defaced, or impreperly removed by eomd
one else; that, an these fucts being shewn. the note would
not be void, and that the defendant would bo reliesed from
the penalty under the act.* "

[C. P, H. T, 1863)

¢ That part of the case which boars upon the late Stamp
Act only is given, tho remainder not belng of general
interest.—Ebs. L. J.
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The declaration stated that the defendant, on
29th September, 1864, by his promissory note
thea over due, promised to pay Raxter & Galloway
or bearer 3660 with interest one month after date,
and Baxter & Galloway delivered the note to the

iaintiff, who became the bearer thereof, but the
defendant did not pay the game, and the plain-
tiff claimed £175.

The defendant pleaded, 1. That he was in-
duced to make the note by the fraud of the plain-
tiff. 2. That be inade the note and delivered the
tame to the plaintiff without value or consider-
ation for his so doing, or for his paying the
amount thereof, or any part thereof, and that
plaintiff always held the note without any value
or consideration. 8. A plea of set off for money
ieot, money received, money paid, interest, and
on an account stated.

The plaintiff took issue on all the pleas. The
cause was tnken down to trial at the last winter
assizes for York and Peel before Mr. Justice
Morrison, when & verdict was rendered for the
defendant ¥ ¥ ¥

Robert A. Harrison obtained a rule nisi for a
new trial.

F. McKelcan shewed cause. * * ¥ The note
was void for want of a stamp : 27 & 28 Vic. cap.
4, sec. 9. The defendant under that section
would be liable to a penalty if he paid it witliout
astamp. Application was made at the trial for
leave to add a plea raising this question, but was
refused,

Robert A. IHarrison, contra, ¥ ¥ % The
making of the promissory note is not deaied, and
the defendant if intending to set up the illegality
should have pleaded it under the 8th rule of
Tricity term, 18566: Lazarus v. Cowie, 3 Q.B.
435 ; Fisld v. Wood, 7T A. & E. 114,

Ricuarnsg, C. J., delivered the judgment of
the court.

As to the want of a stamp, the 9th sec. of stat.
27 & 28 Vie., cap. 4, iu effect provides, «“if any
person signs, becomes a party to, or pays any
Fromissory note, draft, or bill of exchange,
chargeable with duty under this act, before such
duty (or double duty as thu case may be) has
been paid by affixing thereto the proper stamp
or stampe, such person shall thereby incur a
penalty of $100. and, except only in case of the
payment of double duty as hereinafter mendon-
ed, such instrument shall be jnvalid aad of no
effect in law or equity; and the acceptance of
payment or protest thereof shall be of no effect,
except that any subsequent party to such instru-
TWent or person paying the same may at the time
of* ;5 50 paying or becoming a party thereto pay
such double duty by sffixing to such instrument
8 stanp or stamps to the Amount thereof. * *
And such irstrument shall thereby become valid,
but no prior party who ought to have paid the
duty thereon shall be released from the penalty
by bim incurred as aforessid; and in suing for
sny such pennity the fact that no part of the
signature of the party charged with neglecting
to affix the proper stamp or stamps affixed to
any instrument shall be prima facie evidence
that such party did not affix such stamp as re-
quired by this act.”

. The 8tk rule of court of Trinity term, 18586,
i, “In every species of action or contract, sll

matters in confession or avoidance, including not
ouly those by way of discharge, but those which
show the transaction to be either void or voidable
in point of law on the ground of fraud or other-
wise, shall be speciully pleaded ; exampli gratid,
infancy, coverture, rclease, payment, perfor-
manco, illegelity of conaideration cither by sta-
tute or common law,drawing,endorsing, accepting
bills, &c, or notes by way of accommodation,
set off, mutual credit, unseaworthiness, misrep-
reseutation, concealment, deviation, aud various
other defences must he pleaded.”

It was provided by Imperinl statute 31 Geo.
ITI. cap. 25, sec. 19, to which Imperial statute
55 Geo. IIL. c. 184, sec. 8, refers, that ¢ unless
the paper on wlhich a bill or note be written be
stamped with the proper duty or a higher duty,
it shall not be pleaded or given in evidence in
any court, or admitted to be good, useful, or
available in law or in equity.” Sec. 17 of 3 & ¢
Wm. IV. of Imperial Statute, cap. 97, provides
that, ¢ when the commissioners of stamps shall
discontinue the use of any dies and provide fresh
ones in lieu thereof, and give the proper notice
thereof, the new dies shall be the only true ones
for denoting the duty to be charged in any case
to which the dies are applicable, and all deeds
and instruments for the marking or stamping of
which any such new dies shall have been provid-
ed, and which shall be engrossed, written, or
printed on vellem, parchment or paper, stamped
or marked with any other dies than the said new
dies so provided, shall be deemed to be engrossed,
written, or printed on vellum, parchment, or
paper, not duly stamped or marked as required
by law.”

Under the English stamp act if ar unstamped
bill is read in evidence before an ohjection has
been taken to it, the court will not allow the de-
fendant to take the objection afterward. In an
action on a banker’s draft the defence was that
it was post dated. The effect of such post dating
under 55 George 11I. cap. 184, is, that they do
not come within the exception, as applicable to
that description of drafts, relieving them from
the necessity of being stamped unless properly
dated; and the plea amounted to this that no
banker’s draft was made, the ples in fact being
that the defendant did not make the said draft
modo et formd It was contended that the de-
fendant ougit to have pleaded this matter speci-
ally, but the court were of opinion that the de-
fence could be set up under the geoeral issue.
In argument it was contended that from the facts
shewn and for want of the stamp the bill could
nut be given in evidence, snd that it would be
improper to plead that a document was not
evidence. Fleld v. Woods, 7 A. & E. 114,
is autbority on both points, and refers to the
effect of the English stamp acts. 1o Dawson v..
Macdonald, 2 M. & W. 26, the action was against.
the acceptor of the bill. The defendant obtained
an order for an inspection, and also an order to-
plead several matters; viz., 1. He did not accept
the bill. 2 & 3 Denying the drawing and endor-
sing. 4. A special ples, raising the defence that
the bill was written on paper stamped with an
old die, in contravention of Imperial statute 3 &
4 Wm. IV. cap. 97, sec 17. Plaintiff obtained
a rule to strike out the fourth plea, as the matter
thereby plcaded might be givenin evidence under
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any of the other pleas, or at all events under the
plea of non.acceptance. Parke, B., said, ¢the

only consequence of wrong stumping is, the bill !
could not be given inevidence. * * % There |

can be no question this defence is admissable
under the plea of non-acceptance.”

In M Dowal v. Lyster, 2 M. & W. 52, the de-
fendant in an action against himself, as the
drawer of a banker’s cheque, pleaded it was
given to sccure a gambling debt, and plaintiff
was a holder of it without consideration. The
defendant’s counsel moved to add a ples that
thecheque was drawn at a distance from the
place where it was made payable, and was false-
iy dated in contravention of the provisions of 9
Geo. 1V. cap. 49, sec. 15:

Ler curiam —* The court will not interpose to
assist the defendant in defeating an instrument,
which bhe has knowingly executed in an iliegal
mnpner. If he wished to raise this defence he
should have pleaded he did not make the cheque
declired on.”

In ZLezarus v. Cowie, 3 Q. B. 459, the action
was hy the endorsev of a bill agaiost the accep-
tor. The defence set up was that the acceptance
was for the accommodation of tho drawer and
without consideration; that before the endorse-
ment to the plaintiff the drawer negotisted the
bill for his own use and paid it when due, and it
was re-delivered to him, and after it was due the
drawer endorsed it to plaintiff without being re-
stamped, or payment of any duty in respect of re-
issuing it and that the plaintiff before endorse-
ment to him had notice of the premises. On special
demurrer it was held that the plea was good,
anl in giving judzment Lord Desmaun conclades
as follaws: ¢ It is said, however, that the stamp
acts do not make a bill without a stamp veid,
but only ferbid its being received in evidence.
That may he so in some cases, but the 19th sec-
tion of statute 5 Geo. I1I. cap. 184, expressly
prohibits the re-issuing a bitl of exchange which
has been paid, and inflicts 2 penalty of £50 on
any person doing it. A bill issued contrary to
such a prohibition is certainly void.”

The plaintiff°s counsel in argument contended
that the defect of stamp was only available by
taking the ohjection at the trial, 0 as to cause
the rejection of the instrument as inadmissable
in evidence. According to the cstablished prac-
tice, if the objection is not taken at the proper
time the judge will direct the jury that there is
a valid legal instrument giving & good cause of
action.

1 think by analogy these authorities shew that
the defendant, under the pleadings, cannot prop-
erly set up thedefence that the note was not
properly stamped, for he does not deny the
making of the note ; so that the fact being admit-
ted on the record I fail to <ce under what plea
the objection can be raised. According to the
views expressed by Lord Denman in the case in
3 Q. B., and under our $th rule above quoted,
the pleading of the want of a stamp wrald seem
to be the most regular and convenient way of
bringing up the defemce. Suppose s proper
stamp had been placed on the note at the time
it was signed, and had been properly initialed
by the maker, and had subsequently got rubbed
off would the note be void? and if these facts
were shewn in answer to 8 plea denying that the

note was properly stamped, would they not is-
place the plen ? That the absence of the stamp
properly initialed is only prima fucie evidence in
an action to recover the penalty would seem to
imply. that if the stamp had beea properly plac-
ed thereon and defaced, end had been lost or
rereoved by some one improperly afterwards,
that the prima facie case would be answered,
and the defendant freed from the penalty.  With.
cut expressly deciding that the only mode of
raising the question of want of a legal stamp on
a bill or note is by pleading it, I have a rather
strong opinion that such will be found to be the
proper way of doing so.
Rule absolute for new trizl.

WHITE ET AL. v. BARER.

Promissory noles pavable in American currency—Plea. tendrr -
before action brought of i tin Canadicn cur-
rency. alleged o have Leen at time of tender equal lo plan-
s daim— Demurrer.

To the first and second counts of a declartion on two pre-
misseTy notes. dated respectively 11th September and 2uth
Novembar, 1860, for the sespective sums of 500 24 and
£7258 S5, payable six months after date, the defendant
pleaded that the notes were sizned and entered into inths
State of JUinnis. one of the United States of Amernica, to
be paid, when due, in United States currency. and aliezed
2 teader by defendant l-fore action of 3605 12 of lawfsi
money of Canada. which was at the time last aforesa:d
equal to plgintiffs’ claim, and a relusal by plaintifis o
accept same.

Idnid, on demurrer, plea bad ; firstly, for alleging the amosunt
tendered to havo been cqual to the plaintifis’ claim on the
day of tender, before action brought, instesd of at the
timoe of making the notes sucd upon, with subsequent iz
terest, &c.; and. secondly, for aileging that the amount
tendered was erjuai I platntifs’ deim, instead of * mual
in value to a certain sum of the currency of the Cuited
States,” &c.; though, sembie, this might be only groaund ¢f
special dermurrer.

{C. P, H. T, 15¢3]

This was o demurrer to the first plea, which
was pleaded to the first and second counts of the
declaration.

The first count set out, that on the 11th Sp-
tember, 1860, the defendant, by his promissory
note, promised to pay to the order of the plain-
tiffs $500 24, six months after date, but that ke
did not pay the same.

The second count was on s promissory note of
the 29th October, 1860, for 388 75. similar
the note in the first count in othw: respects.

The plen was, that the promissory notes wer
signed and entered into by the defendart in the
State of Illinois, one of the United States of
Americs, to be paid, when due, in United States
currency; and that befure the commencement ¢f
this suit, to wit, on the 23rd November, 1864,
the defendant tendered to the plaintiff< the sam
of $606 12 of Inwful money of Canada, which w25
at the time last aforessid equal to the plaintify
claim in the frst and second connts mentioned
and that the pleintiffs refused to accept it; azd
that defendant brooght the same into court, &

The plaintiffs’ grounds of demurrer were. thst
the sum tendered was » smaller sum than ther
claim ; that it was not alleged to have been eqoal
in value to the moneys in the first and secosd
couats mentioned, at the time when they becam?
payable; that no excuse was assigned for nod
payment of the moneys when they became das,
nor were any damages tendered for sach ae
payiaent.
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C. & I atterson, for the demurrer, referred to
The Niagara Falls Internatwonal Iridge Company
et al. v. The Great Western Ralicay Company,
2 €. C. Q. B. 592; Crawford v. Beard, 13 U. C.
C. P. 35; Judson v. Griffin, 12 U, C. C. P. 350.

S Rchards, Q C., contra, referred to Hutton
v Ward, 15 Q. B. 26; Westlake on Private In-
ternational Law, s. 232, as establishirg that the
plaintiffs were only entitled to recover the rate
of exchungo between the two couuntries at the
tine of the commencement of the suit, and not
at the time when the notes became payable.

A Wiwsox, J., delivered the judgment of the
court.

It is not disputed that the place of payment is
Iliinois, where these notes were made and deli-
vered, aud that the rate of exchange must be
governed by the rate prevailirg between the
forum in which the suit is brought, and the place
where the money is to be transmitted ; but it is
contended that this rate is to be determined by
that which prevailed at the time when the suit
was brought. and not at the time when the moncy
became payable.

In the passage cited from Westlake it is stated :
“But what if the question of place becomes
complicated with one of time, by a variation of
the rate of exchange between the date when the
debt fe!l due and that when the action is brought?
It is the latter period at which the exchange
must be taken; for the only fixed clement is the
amsunt owing in the place where the debt is pay-
able, increased of course from time to time by
such interest as may there accrue upon it. What
is due elsewhere fluctuates from forum to forum,
and from moment to moment, being always the
sum which, on being remitted, will produce that
emount.”

The assertion (for it is pot reasoming), that
there is ““a fixed element of amount in the place
where the debt is payable,” is not correct, so
long as it is claimed to be paid in a foreign cur-
Teacy, or, in other words, so long as it is subject
to the laws of exchange; bui cven if there be
such & fixed element of amount at the place of
of payment, how can that apply more to the time
«f the suit than to the time of the payment?

If this had been s bill of exchange instead of
A promissory note, the application of the rule of
exckange to the time of the dishonor would have
t2en more obrious.

Suppose, then, instead of this .., the plain-
uffs, residing in Ilinois, bad dr. :n a bill upon
tke defendant in Canada, payable in i..nois, and

dishannred. the plaintifis. according to the Law
Merchant, woula have been st liberty 12 redraw
upon the acceptor for the amount he ought at the
ume of the dishonor ¢f the bill to have paid to
the drawers or holder, together with the expenses
30d sy additional exchange which was then pre-
Failing between the two places. Why does not
the same rule apply to a note as to 2 bill?  The
Payce of & rote rclies upon the punctuality of
the maker to redeem the paper, which the payee
bes probably negotiated; and if the maker do
net redeom it, the payee ia such a cas2 must:
aud if he do, why shounld he not get from the
ma?er the money which he, the payee, ha< been
oblized to pay, and which the maker ought to

he hadaccepted it: when that bill fell due and was .

!

have paid? Why, if the payee has paid £500,
which was the whole claim on the note when it
fell due, is he to recover what would at the time
of his own payment be equal to £700, because
one year after, when he brought his suit in a for-
eign country, hizown currency had risen in value ?
Or why should the maker avoid paying the full
$500, because the currency had in the meantime
of bis own neglect fallen? There is no reason
why the one should thus gain, and the other
should thus lose: they both concracted with
relation to a particular time, which was the ma-
turity of the note, and that, we think, must
govern. Story’s Conflict of Laws, ss. 309, 310,
311, and Suse v. Pompe, C. B. N. S. 538, are
full authorities for this opinion.

The plea is, bowever, open to objection, in
¢ .eging that $406 12 of lawful money of Canada
was equal to the plaintifis’ ¢laim ; for their claim
was really a question of law, to bhe determined
by many considerations, and this the jury cannot
try; but they could try whether £606 12 of the
money of Canada was equal in value to a certain
other suw of the currency of the United Siates;
and this is the mode inwhich itsho=ld have been
alieged. It is very likely that this is only cause
special demurrer in this view of it : but in setting
up the tender of a smaller sum as a discharge of
the greater, it is made objectionable in subsiance,

Judgment for piaiutiffs on demurrer.

WiLkixs v. Row.
Injury resulting from ie dearing of land—Refusal b inter-
Jere with werdict of jury.

A man munst exercis: care and discretion as to the tim= and
mode of clearing hisland: and if kis neighbour bejnjured
by rast ori id on his part, ho wiil be
liable to him for the damage.

1t is, however.alwass & question for the ennsideration of the
jary whether or not 2 man has cxercised s own rizhit to
the injury of his neighbour: and shere the case has zoun
fully to them. with all proper directions en the law by the
presiding judze. their verdict will not be disturbed Ly the
eourt, unless it js eontrary to law, even tnouzh the evi-
dence would fuily have warranted a d:flercat Gading.

[C. P., IL. T., 18%5.]

This was an action for sctting fire to the plain-
tiff's woods. The trial took place at the last
fall assizes, at Cobourg, before Morrisen, J.

The facts of the case, as they appesred in evi-
dence, were, that the defendant, desiring to make
a small clearing on his land, which adjuinei the
plaintifi’s, merely for the purpose of a ** turnip
patch,” as it was called, during the very dry
weather of the presious summer set fire to a por-
tion of his premises, and the fire extended into
aod burned a large tract-of the plaintiff’s land.

There was conflicting evidenco as to his having
attempted to put oul the fire, his efforts appear-
ing to have been directed merely towards pro-
tecting his own property, and not the plaiatiff's.
The damage was very extenswwe, the dire having
destroyed a cedar swamp, which the plalutiff had
protected for between forty and fifty years, the
timber from which, it appeared, would have sold
well for raiiway ties.

The jury rendered a verdict in favor of the
defendant.

C. E Eaglish obtained a rale niai far 3 new
trial, on the ground that the verdict was contrary
to law, evidence, and the weight of eviuence.
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Hector Cameron shewed cause.

J. WiLsox, J., delivered the judgment of the
court.

The defendaut had the right to clear his own
land at any time, provided he did not injure his
ne‘ghbour in doing it. lo dry weather he was
bouud to exercise prudence and discretion in set-
ting fire iu his own clearing; aund if he did so
rashly and inconsiderately, in a place where, and
at a time when, it was likely to injure bis neigh-
bour, and it did injure him, he was liable for the
damage. These are rules dedu~‘b'e from consi-
derations of natural right, and .rom: time imme-~
morinl have been embodied in the legal maxim,
s Sic ulere tuo, ut alenum non ledas.”

But whether 2 man bas exercised his own
right to the injury of his neighbour or not, must
be always 9 question for the consideration of the
Jury under all the circumstances of every parti-
cular case. Here all the circumstances were
spread before them, and the learned judge gave
all proper directions in point of law: no fau!t,
indeed, hes been found with the charge, but they
found for the defendant.

The court is asked to grant a new trial, because
the verdict is said to be contrary to law and evi-
dence, and the weight of evidence. We think it
was not contrary to law: certainly the evidence
would have fully warranted a verdict for the
plhaint.ff.  The facts of tha case were of a cha-
racter fumiliar to the occupations of the jury,
ahout which they were not likely te form an
erronecus judgment. It was unfavorable to the
plaintiff ‘s view of it, and we canuot on authority
disturb it. Tbe rule will therefore be discharged.

Rule discharged.

SQUIRE QUI TamM v. WILsON.

Troperty quolification of Justices of the Prace—Com. Sats. C.

ch 1, sec. I—Onflicting ericdence—Judye's charge.

In a quz tam actian against defendant for actiog asa Juctico
of the Prace without sufficcent praperty qualification,
where the evidence offered Ly plaintiffas to the value of
the fand and premises on which defendant qualified, was
vague, fpeculative. and ineanclusive. one of the witnesses
in fact, having afterwards recalled his testimony ax tathe
¥alue of A portion of the premises and placed a higher
estimate up«n it: while tha evidency tenderd by the
defrndant was pagitive, and based upen tangitile data:—

Helid 1 4. Wielsn, J_, disseatientes, that the jury were rightly
directed. < that thev ought to be fully xatisfird as to the
value ot the del-ndant’s property before finding for the
plaintif: that they shoutld not weich the matter in seales
190 nicely halaneed : and that ruy rezsonable doubt should
be in favour of the defendant.”

Observations on the prin-ipe of the valuation of land with
2 view ta determining the property qualifiecation of Jus-

tices of the Peace.
[C.r.IT T,1863.]
This was a guifam action against the defendant

for acting as a Justice of the Pence in and for
the United Counties of Huroaand Bruce without

being qualifird. according to “ The Act respect- :

ing the qualification of Justices of the Peace,”
Con Stats C cap. 100

The declaration contained eleven counts.

The defendant pleaded not guilty to =ll, and
88 10 ten counts, an action qu: tem pending
against defendant at the suit of ane David Paulin.

The plaintiff jeined issue on the first plen. and

|
E
i
t

replied to the second that the action of Paulin |
wns commenced and prosecuted by fraud and . qualification to be $1,200, and that the iegal

collusion between Paulin and the defendant.

On this replication the defendant joined issne.

The cause was tried before Hagarty, J., at the
last assizes held at Goderich, and a verdict found
for the defendant.

In Michaelmes Term last, Rodert 4. Harrizon
obtained a rule nisi to zet aside the verdict aud
for a new trial on the grounds of misdirection in
this, that the learned judge told the jury thatif
there was uny doubt as to the sufficiency of the
defendant’s property qualificetion as a Justice of
the Peace, to give him the benefit of the doubt;
and for non-direction in this, that the judge
refused to tell the jury that by law the onus of
proving a sufficient qualfication was cast npon
the deferdant, and that if the jury doubted asto
its sufficiency the verdict should be again-t the
defendant ; and upon grounds of improper rejec-
tion of evidence in this, that he refased to hear
the testimony of Charles A. Harte, a8 witness
called on the part of the plaintiff ; and on”
grounds of surprise, and groucds disclosed in
affidavits and papers filed.

During the present term, C. Robinson, G C.,
shewed cause —There is no reason for complain-
ing of non-direction, for the presumption is
always in favor of the good fuith of # public
officer. Before acting the defendant had to maka
oath that bis property was worth $1,200. This
be did, and he has proved oy two witnesses that
the property is of this value. It is true that the
plaintiff produced as many and more witnesses
to prove thatin their opinion it was worth less,
but they had not scen the property so fully asto
be ebie to estimate its value, and after all it was
but their opinion. It is true, too, that the
statute requires the property qualification to be
$1,200, but it is ensy to get witnesses honestly
to undervalue the preperty, and thas cast s
doubt upon its value; but & doubt thus cast
should be in favor of the defendant, because the
presumption always is that a man is actisg
rightly, not wrongfully.

As to the rejection of the evidence of Harte, it
must be admitted that his koowledge of the cir-
cumstances as to which he was called to speak
was derived from the defendant during the rela-
tionship of attorney and ciient, and the evidence
was, therefore, properly rejected. As to the
affidavits fited by the plaintiff, they disclose no
new facts, but a repetition of opinions of valuae,
which are met by saffidavits on the part of the
defendant representing its value to be $1,200.
There is no surprice, and no ground on whichs
new trinl ought to be asked for or granted, for
the defendznt was the owner in fee of the land.

On the question of misdirection he referred to
Coxn. Stats. Canada. ch. 100, secs. 3, 6; on the
alleged non-direction to t/reat Western Railwey
Compuny of Canada v. Braid, 8 L. T. N. 8 3},
S C.9Jur. N S 339; Taylor v. Ashton. 11 M.
& W 401, 417; Tayler on Er. 4 ed. 366-269;

. Connell v. Cheney, 1 U. C. R. 807; and as to the

surprise, McLellan g. t. v. Brown, 120. C. C. P.
542.

Harrizon, in support of the rule, animsadverted
upen that part of the judge’s charge, wherein
he directed the jory not to weigh in scsles ted
nicely balanced the value of the defendant’s pro-
perty.  He argaed that the siatute required the

presumption was ageinst the defendant if doubt
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Wwas thrown upon its value; for he was bound
With w1 reasonable doubt to have property of the
clear valuc ot $1,200, and the whole onus of
Proving this lay on the defendaut. He eited
The Lexington F. L. & M. Ins. Co, v, Paver, 16
Ohio, 324 ; Best on Presumptions, 29, 67.

J. Wresown, J.—The 6th sec of the Con. Stats.
C., cap 100, enacts that * the proof of bis quali-
fication shall be upon the person against whom
the suit is brought.” The defendaut, in answer
to the pluiutiff’s charge, that he had acted with-
out the proper qualification, put in his oath of
qualification. dated 17th of April, 1861, on certain
Property in Clinton, described therein. He called
the pers.n from whom he purchased the property
in January, 1865, who proved that the defendant
had then paid for it $1,200, and had since ex-
Pended § 400 more upon it, and that it was worth
a3 much at the time of trial as it was when he
Purchaseid it. He proved by another witness,
Who bad opportunities of examining it, that the lot
on which the house stood was an eighth part of
an nere, and was worth at least $1,200; that an
adjoining lot of double the size, hut with a house
worth $100 less than the defendunts, had been
8old for $i.600 within three months.

To displace this evidence, the plaintiff called
three wituesses to speak to the value of the pro-
Perty. The first was the assessor for the years
1859,°60 and *61. He said that he had assessed
its yeurly value in 1861 at $36, representing an
absolute value of $600, which he said was a fair
value. The lot is over forty feet front by two
chaing deep. and might be now worth $200 or
$300, and the buildings might have cost $500 or
$600. bur are not worth what they cost: he was
never inside the house, and had never examined
it, with » few to value it. for three years. The
Dext witness said he thought the property worth
$700 to $800; he had been inside the house,
but never up stairs; but he admitted he had
Dever looked at it with a view to value, for he
did not expect to be asked. The third and last
Witness said that before the repairs he thought it
Worth about $600, but he had not seen it since
the repairs; he should not like to give $900
Dow ; some might give more, and, perhaps, if he

ad examined it through, he might value it at
Wore.

The learned Judge reports to us that he direc-
ted the jury, «* that they ought to be fully satisfied
88 to the value of the defendant’s property before

oding a verdict for the plaintiff ; that he thought
u}ey should not weigh the matter in scales too
Ricely balanced ; and that any rensonable doubt
8houid be in favor of the defendant.”

The last part of this charge is what is com-
Plained of in the rule; but in the argument the
Mode in which the jury were directed to weigh

@ matter was iusisted upon as objectionable.

In both respects we think the charge was right.
This is the first time that any question has arisen
83 to the valuation of property in view of this
““Act respecting the qualification of Justices of

@ Peage” ; and it would be d.sirable if some
Princigle of valuation could be laid dowa for the
uidance of those who act, and those who way

8ve reagons of complaint under it. It is for the
Wost part g consolidation of the 6th Vie , cap. 3,
Which ig the preamble recites that *as well by

the criminal laws of England in force in this
province as by divers provincial acts. Justices of
the Peace are invested with graat powers and
authority, therefore it has becowe of the utmost
¢ nsequence to all classess of Her Majesty’s sub-
Jjects that none but persons well qualified should
be permitted to act as Justices of the Peace, and
that the laws now ia force in this province are
insufficient for this purpose.” It enacted, as the
act before us does, that all Justices of the Peace
shall be of the most efficient persons dwelling in
the districts and couaties respectively ; and fur-
ther, that no person shall be a Justice of the
Peace, or act as such, who has not real estate,
of the description mentioned in the act, of or
beyond the value of $1.200 over anl ahove what
will discharge all incumbrances affecting the
same, &c. The object of the act was two-fold ;
first, that the Justices should be of the moast
sufficient persons; and secondly, that they
should be worth unencumbered real estate to the
value of §1.200 at least. to satisfy auny one who
should be wronged by their proceedings. Then,
that Justices might be deterred from aciing,
the right is given to any person to sue qui
tam and recover & penalty of $100 for each
offence agninst him who acts as & Justice with-
out qualifieation. or without having taken and
subscribed the oath of quulification set forth
in the act. The present a:tion is for ten such
offences, and the point raised by this rule is,
what is sufficient proof of this qualification, and
in case the evidence of value be doubtful, which
party is to have the benefit of the doubt.
That the price paid for land and the money ex-
pended upon it, do not constitute its value, is &
matter of every day’s experience. We incline to
think its value depends much upon the number
of persons who at the momeunt are willing to pur-
chase, coupled with the unwillingoess of the
owner to sell, and in a less degree by the amount
of capital beld for investment in l.nd at the
time. The auxiety of the owner to sell, when
few are willing to buy, frequently reduces it to
a value more nominal than real. Strictly speak-
ing. the value of land, like any other commodity,
is the price it will bring in the market at the
time it is offered for sale ; but to apply this rule
to land in this country would be manifestly an-
just, for there would be found times when no
one would be willing to buy at any price, and
for. the simple reason that capitul is not, and
land always is, abundant in the market.

The defendant’s oath of qualification was put
in, and if evidence at all, it was evidence of
value in his estimation; but in judging of the
value & man sets upon his own property, especial-
ly if it be his home, we eannot weigh his opinion
of it in ** socales too nicely balanced.” It may
bave acquired value in his estimation from its
asgaciations. or, it may be, from the pains he has
bestowed upon it to make it contormable to his
ideas of elegance, or fitness, or eomfort; or he

-may value it from the very precinu ness whioh

ownership and pdssession give to the house and
home of most men.

Nor can we weigh the estimates of stangers as
to the value of a man’s house and land in soales
more nicely balanced ; for, allowing ail credence
to the honesty of these who give their opiniuns,
they must be more or less speculative, accordin
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the stand-point of view from which they are
taken. The evidence for the plaintiff here affords
an illustration. He cails the assessor for the
years 1859, 60 and ’61. In this last year the
onth of qualification had beea made. This wit-
ness, we have just seen, assessed its yearly value
at 340, thus representing its actusl value at
S6UG. At present he says it may be worth S300
more, but he had never been inside the house at
all; and yet the yearly value of a house, as well
as its absolute value, must in a considerable
degree depend upon its internal appearance and
fiuish.  Nordoes he say how it is thatit is worth
more now than in 1861 ; but in this country pro-
perty out of business situations will seldow rent
to pay six per cent. of its value.

Another witness values it at $700 to $800 ; but
he had never been up stairs and never had looked
at it with o view to its value. Another says it
was, he thinks, worth 3600 before it was repaired
but he bas not seen it since; he should not,
however, like to give over $900 now for it,
aithough some might give more. 1f these esti-
mates of value by the witnesses for the plaintiff
were weighed in scales nicely balanced, there
could be but indefinite justice. No proper valu-
ation can be made of a house without seeing it
inside ; for somemen disregard the exterior, who
are luvish of interpal finish, and vice verse ; and
what one or another would give as speculative
amounts cannot be a safe rule of value, unless
they have examined the property, or are intend-
ing purchasers. The defendant’s witpesses re-
present the value of it to be $1,200 or more on
given data, and on a reasonable knowledge of
what the property was. If the plaintiff had met
this by data more definite, by a comparison of
the va'ne of land in the immediate neighbor-
hood, or by a detailed estimate of the value of
the buildings and their state of repair, external
anl inte.nal, there might have beeun ground for
finding fuult with the direction; but when the
cvidence is vague, where it might have been
more definite, we think the learned judge laid
down the only rule which was safe, at least under
the circumnstances of the case.

la the affidavits before us on this motion, for

and against it, the same differences of opinion !

exist.
sworn, he would build now just such a house for
5451, in an affidavit for the defendant correcis
this and says. he could not do it for lese than
$600.  We infer he bad omitted to take into con-
sideration the value of the verandah. On the
ouc side they represent it as worth $1,200, on
the other as of less value.

Then as to the express misdirection, “that
any reasouable doubt as to value should be in
faver of the defeadant.’”” When the defendant
had made a primd ficie case, sustnining his oath,
his conduct, and his obedience to an act of the
legislature, by evidence based upon taogibe data,
and when the plaintid threw a doubt upon it. by
evidence of specuistive opinion, without given
dats, and without the knowledge of the thing
vaiued, and without laying down any rule of gen-
eral appiication, we can safely say that, under all
the circumstances of this case, the learned judge
was right in his direction. The plaintiff under-
took to make out that the defendant had been
guilty of dereliction of duty, if not of positive

One witness for the plaintiff who had !

l crime; but the presumption is always in favor
© of right acting, rather than of wroag doing.
The grounds for a new trial, on the scure of
surprise, we nced hardly discuss: the plaintiff
supposed the defendant’s estate was a leaschold
which the latter answers by producing under
oath his conveyance in fee. On the whole we
think the plaintiff's rule should be discharged.

A. WiLson, J.—It is reported that the learned
judge at the trial directed the jury that ¢ they
ought to be fully satisfied as to the value of the
defendant’s property before they found a verdict
for the plaintiff ; that they sheuld not weigh the
matter in scales too nicely halanced; and that
any reasonable doubt should be in favor of the
i defendant.”

The first part of the charge I understand to
mean, that the jury should be fully satisfied that
the vatue of the property was not what the defen-
dant represented it to be, before they should find
a verdict against him.

The statute provides, ¢ that no person (except
whea otherwise provided for by law,) shall be a
Justice of the Peace, or act as such, who bas not
in his actual possession, to and for bis own
proper use and benefit, a real estate, &c., of or
: about the value of $1,200 over and above what
will satisfy and discharze all incumbrances,”
+ and the act further provides, that in any action,
suit, or information brought against a person for
acting as a Justice of the Peace, not being so
properly qualified, ¢ the proof of his qualifica-
tion shall be upon the person against whom the
writ is brought.”

The evidence in this case was contradictory.
The cvidence given by the plaintiff’s witnesses
was, that the property was worth $700 or $%09,
and that given by defendant’s witnesses was,
that it was worth $1,200.

1 think the effect of the charge was, that the
plaintiff had failed to sustain his case, becnuse
the jury might assume be had not successfally
impeasched the correctness of the defendant’s
valuation ; instead of directing the jury that if
the defendant had not satisfactorily made out
that he did possess the necessary qualification
! they should find against him, because the law

‘ had cast upon him the burden of exonerating
himself by proving affirmatively, as he was the
proper person to do it and the one who could
best do so, his own qualification.

As I thiuk there was a misdirection, T think
there should be a new trial, and this may be
ordered for such a cause in a penal action.
Whether it would be attended with a different
result on any other charge which wight be given,
it is for the plaintiff to consider.

Ricuarns, C. J., concurred with J. Wilson, J.

Rule discharged.

COMMON LAW CHAMBERS.
(Reproried by Runt. A. Larwisoy, Esq., Barristeratiaw?

Syt v. Roe.

Attorney and oyent—General agent and particular ageni—
Service of papers—Rutification of agency.

The fact that a man cmplayy another todo x specificd ast {of
him at a pasticular time. raises no presumption whatever
that the person sa employed has authority to do a simils?
oct at a different timo.
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Where defendant’s attornoy, living in §t. Thomas, sent an
appesrauce to Messra. B. B, & 8, ot London. whence the
writ of summons {ssued. to enter there for him, which was
done, and on the Zith Jauuary, pluintif’s attorney served
the decluration und demaond of pies ou Messrs. B. B. & S,
which ¢id not reach defendant’s attorney till the 25th
January: Held : although on two other occasions B.B. & 8.
had entered appeacances in li ¢ munner for defendant’s
attorney, B. B. & 8. were not t¢ je deemed general agonts
thaccept service of papers for d fendaut’s attorney ; and,
therefore, held also, that the thne for pleading did not
amnt tiil the 25th January, whon declaration and demand
of plen wers uctually received Ly defendant’s attorney at
&t. Thomas. and so judsment e itered on the 1st February
tlowing for default of plea set aside as irregular.

1< also, thut the receipt of the declaration aud demand of
plea by defendant’s attorney from B. B. & S., and subse-
quent sending of a plea to tham to be filed and served. was
ot 2 ratitication of the service on B. B. & S. as his agents,
w0 as tomake the service count frora the day that B.B. & S.

rceived it
{Chambers, Fev. 28, 1865 ]

This was & summons to set aside a judgment
es having been entered too soom, and all pro-
ceedings subsequent thereto.

The action was brought in the Court of Queen’s
Benck, and commenced in the county of Mid-
dlesex.

Mr. Stanton, an sattorney, residing at St.
Themas, in the adjoining county of Elgin, caused
a8 appenrance to be entered for defendant in
the deputy clerk’s office in London, sending the
ssme to Messrs. Becher, Barker & Street, vho
eatered the same for him.

Mr. Stanton had not any agent regularly
entered as such for him at Londom, but had
Toronto agents (Messrs. Crawford & Crcmbie)
duly entered.

On the 24th January, 1865, plaintiff ’s attorney
baving ascertained that the appearance had been
entered by or through Meassrs. Becher, Barker &
Street, served copy of declaration and notice to
pead on them for Mr. Stantoa.

O the 15t February, no plea being filed, plain-
tifi’s ~ttorney signed judgment; andecn the same
da5 one of the firm of Becher, Barker & Street
served copy of pleas by Stanton on plaintiff’s

_ titorney, and on the same day filed it in the
“efice. Plaintifi’s attorney being the same day
sked by them would he let defendent in to
pead, declined doing so.

Mr. Stanton swore that he received the decla-
ntion on the 25th Januery, which bhad been
served on Messrs. Becher, Barker & Street on
the 24th; that the latter had no authority to
seept service or receive papers on his bebalf,

-std that on the Ist February he had sent the
f'eato them to file dnd serve: that he had been
‘@ the habit of sending appearances and papers
i different attornics in London, to be filed or
srved for him, and received declarations and
Tapers through different attornies, and bas
ti5ay3 regarded them as served on him at the
tme he received them, and not when handed to
iz practitioners in Lordon to be seat to him
4 that he regards the declaration in this cause
tiserved on him the day he asctusily received it
A 8t Thomas, viz., 25th Jabuary, and not on
¢ previous ay when served in Loandon.

Tke phintiffi’s attorney swore tbat he had
tarched in the deputy clerk's office for two
3+ars, and found ouly six suits in all the courts,
avhich Mr. Stanton bad acted for parties; that
-tther’s name is entered in two of the suits as
s2eet for Stanton; in two other suits no name
Yipears as agent, but he (deponent) believed the

appearances were entered by Becher: in another
suii, brought by the plaintiff agninst one Charles
Roe, the name of Mr. Abbott, another London
attorney, appears as agent: no account was
given of the sixth suit. It also appeared that
on the 2nd February, the day after judgment
was sigued, the plaintiff’s attornies, in another
suit defended by Stanton, served declaration for
him on Mr. Abbott, whose name appeared as
agent for Stanton.

15. A. Harrison, contra.

The following cases were cited on the argu-
ment: Clemow v. Officers of Ordnance, 5 U. C.
Q. B. 458 ; Puarke v. Anderson, 5 U. C. Q. B. 2;
oughton v. May, 1 U.C. Prac. R. 165; Hamilton
v. Burns, 1 U. C. Cham. R. 237; Robson v.
Arbuthnet, 10 U. C. L. J. 186.

Hacarty, J.—The Common Law Procedure
Act, section 61, is very explicit in providing for
a case like this, viz. :—** If the attorney of either
party do not reside or have not a duly authorized
agent residing in the county wherein the action
has been commenced, then service may be made
upon the attorney wherever he resides, or upon
his duly suthorized agent at Toronto ; or if such
attorney have no duly authorized agent there,
then service may be made by leaving a copy of
the papers for him in the office where the action
was commenced, marked on the outside as copies
left for such attorney.”

The plaintiff’s course on this statute would
have been very clear, and it is to be regretted
that he did not follow it strictly.

I sce nothing in the papers before me to war-
rant the assumption that Messrs. Becher, Barker
& Street had any general authority to accept
service of papers for Mr. Stanton, so that any
sesrvice on them of Middlesex business would
answer to a service on the regular Toroanto
agents.

The fact that 2 man employs another to do a
specific act for him at a particular time, raises
no presumption whatever that the person so
employed has authority to do a similar act at a
different time.

Lord Cranworth says, in a late case in the
House of Lords (Poole v. Leask, 8 L. T. N. S.
645; same case, 9 Jur. N. S. 829): ¢ Unless
there is proof either that the agency is a general
continuing sgency to endure until revoked, or
that the agent fills some character from which
snch a general agency may bepresumed, the fact
that there has been separate ageacy in any
number of previous cases affords no evidence of
agency on any subsequent transaction, however
closely it may resemble all which have gone
before.”

Cockburn, C. J., adopts o somewhat similar
view in Moody v. London § S. C. Railway, 1 B.
& 8. 280. Thus: *“ A man employs a solicitor,
and even calls him his solicitor, but that does
not give that person authority to bind him iz s
particular instance. Here nothing was proved
except that on other occasions he acted as solici-
tor for the company,” &c.

1 also refer to a late csse in our own court—
AMyles v. Thompson, 23 U. C. Q. B. 553.

All the evidence adduced to prove that Messrs.

Becher, Barker & Street were Mr. Stanton’s
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Stanton's agents, consisted in shewing that in

two previous suits they bad eatered appearance
for him —the suits, I think, not proceeding
beyoud appearance, and that in this suit they
hal simply filed the appearance for him. I have
seen no anthority at all approaching the position
contended for by the plaintiff  No conclusion of
an authority to accept service cau in my judg-
ment e drawn from such acts.

But it is contended by Mr. Harrison that as
Mr. Stauton in fact received the declaration and
demand of plen from Becher, Barker & Street,
and sent a plea to themn to be filed and served,
he thereby ratified ithe service of the declaration
on them as his agents. This is almost the only
point much in plaintiff’s favor  Bat it seems to
me as only amounting to an admission by Stanton
that he had received the declaration and notice
to plead from persons in London who were, as it
were, asked by plaintiff's attorney to send or
give them to him, and that in such a case his
filing a plea was a voluntary act on his part,
shewing bhis willingness to plead in the proper
legal time after he had actueally received or been
served with declaration.

If Becher, Barker & Street were his agents,
service of course was complete when the decla-
ration was served on then on the 24th Junuary,
and it was equally so whether they ever for-
warded it to Sianton or not. If not his dnly
authorized agents at the time of service on them,
and if they «did not receive the declaration and
notice to piead as such agents. in what cupacity
did they receive them? I can hardly answer the
question. except by saying that they were 2 mere
channel of communication between plaintifi’s
attorney and Mr. Stanton—a mean adopted by
the former to have service made on Stanton; and
the latter, as it seems to me, had the right so to
regard it. and to receive the declaration aud
demsand of plea as he would from any ordinary
third person instiucted to give it to him, or as if
he rec-ived it by post from pliintiff’s attorney.

I agree that if he had authorized papers to be
mailed to him from London, the service would be
reckoned from the time of aniling, whether they
ever reached him or not: (Robson v. Arburknot,
10U C. L J.186.) But there is only one alter-
native:; he either authorized service on Becher,
Barker & Street, or be did not. If he did not,
then they received the declaration and demand
of plea, not as his authorized agents, dut merely
as persons requested by plaintiff 's attorney to
send them to or serve them on him at his (the
plaintitf ’s) risk; and Stanton’s accepting it. and
sending a plen to the same persons, to be filed
within eight days from the time the declaration
reached him, cannot, T think. be beld to ratify
the service on them to be reckoned from the time
it was made.

The setting aside of this judgment may possi-
bly work sowe hardship. This is to be regretted.
But I think it necessary to have some intelligible
rule to govern cases such as the present The
provisions of the statute, as I understand it, if
obs¥rved, will prevent any difficuity in the ser-
vice of papers.

I make the summons absolute without costs,
unless defendant will undertake to bring no ac-
tion for anything done ou the judgment signed.
If be so undertake, then with costs.

Defend it undertook to bring no action, and
j 80 sutimons was inade al'solute with costs.

HeroN v. ELLIOTT ET AL.

Con. Stat. U.C. cap 27, 3. 9—Rules 93 tnd 132— Apprarance
by landim d. how entitled— Nutice of appearance and notice
of tutle, hono entetled— Summans ta set a-ud- proceedings, how
entilled— Unnecessury to serve notice of title.

Held 1. that whero leave is given toa laudlord under the
hjectment Act to appear and defend the sppearance must
::le entitled in the cause sgajnst the defendunts named 10

e wiit.

Hewe 2, vhiat notice of appearance and no ice of title if
entitled (2. ¢ in the causs agaiust the original defeadants)
are cotrecily entitled.

Held 3. that » notics of title where a landlord is allowed t

{  appear tustead of the persunas pamed fu the writ teed ot
be served.

Held 4. that a summons abtained to set aride the appearanss
and subssquent procesdings for irragnlaritv sty d io the
cause agaiust the new defendants wus correctly eutitled

[Chambers, Feb. 23, 1565

Plaintiff obtained & summuns calling upon
defendants to sbew cause why the nppearance
and potice of title filed by them and the noticed
such appearance served, or some or one of them,
shonld not be set aside as irregular With custs,
on the grounds—

1. That the appearance was improperly styled
as to the name of the cause.

2. That the notice of title was likewise.impro-
perly styled as to the name of the cause.

3. That uo copy of said notice of title had been
served on plaintiff’s atierney.

4. That the notice of appearance was alw
mmproperly styled, and on grounds disclozed in
affidavits and papers filed.

The nction was ejectment and the persons
named in the writ were John Springer. Elijab
Corgell, Ruhert J. Cochrane, Geurge Swift, and
Robert McBride.

On 3rd February last Mr Justice Morrison oo
reading the affidavit of the attorney for the
defendants Andrew Elliott, Henry Cadiwell, Mary
M. Cadwelt, Leonard Vaughnn, Martha Vaugbsg,
and Heory C. Shannon, by order made ex p rf
entitled in the cause of the plaintiff against the
persons named in the wiit, gave leave to the
persons first named to appear and defend tbt
action for the property claimed, either jointly
with any one or more of the persong named intht
writ, or separately by themselves, and either &
tenants of the whole of the lands claimed. or 8
landlords of part or tenants of the residue of
otherwise howsoever.

On7th Februarylast the following memorandaa
of appenrance was filed in the office of the depulf
clerk of the Crown:—

In the Queen’s Bench.
Charles Heron, 1  Timothy Blair Pardee, at
plaintiff.  And | torney for Andrew Elioth
John Springer, | Henry Cadwell. Mary M. Cad:
Elijah Cargell, | well, Leonard Vaughan, Mar-
Robert J. Coch- } tha Vaughan, and Henry C
rane. Geo Swift | Shannon, appears for them 1S
and Robert Mc- | landlords aud defends for tht
Bride, whole of the premises herein,
defendants. J intheplace of snid defendants,
under and by virtve of a judge's order besriot
date the 3rd day of February instant B
Entered this 7th day of February. A D. 186
T. B. PARDEE,
Attorney for Elliott, Cadwells, Vaughans and Sbanood.
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On the same day Mr. Pardee caused a notice
of appearance, styled in the same manner as the
sppearancs, t.¢. in the cause against the persons
psmed in the writ to be served on the plaintifi's
sttorney, and on the same day filed a notice of
title styled in like manner and addressed to the

laintiff's attorney, to be filed in the office of the
deputy clerk of the Crown, but not served.

Robt. A. Ilarrison shewed cause. IHe adverted
to the fact that Con. Stat. U. C. cap. 27, 8. 9,
Jeclaring that any person not named in the writ,
msy, by leave of the court or judge, ‘“appear and
defend,” on filing such an affidavit as therein
metioned, in no manner professes to regulate the
form or style of the appearance. He nextreferred
to Rule 93, Har. C. L. P. A. 635, which declares
that “where & person not named in the writ of

. tjectment has obtained the leave of the court or
3 judge to appear and defend, he skall enter su
sppearance according to the C. L. P. A. entitled
in the action against the party or parties named
in the writ as defendant or defendauts, &ec.”
Thereapon he argued that the appearance in this
cause was strictly regular and that to entitle
them as contended for by plaintiff would be
wregular. He pointed out that in Haskins v. Can-
nonetal., 2 U. C. Pr. R. 834; Peebles v. Loltridge
dtal., 19 U.C.Q.B. 628, no reference whatever was
mede by counsel or court to this rule of practice,
sod therefore that these cases should not be taken
85 establi-hing any different rule. He cited
Chit, 9 Edn. 536, as supporting his contention.
He slso argued that the notice of appearauce
and notice of title were both correctly entitled,
+nd that where persons net named in the writ of
tjectment ave allowed to appear and defend it is
unnecessary to serve notice of title (Con. Stat.
. C. cap. 27, s. 8: Rule 93 supra; Fuirman
'.mlite, 24 T.C.Q I.123.) He contended that
pisintiff’s summons was incorrectly entitled, and
ttatinany view the summons must be discharged,
apd as moved with costs, if discharged, must be
discharged with costs (Willer v. Mall, 1 Dowl.
\.8.708; Becket v. Durand, 6 U. C. L. J. 15.)
) P 4. Read, contra, argued that Rule 93 is
‘aspplicable o the case of a landlord appearing

-iv lien of his tenant, that in such case the
sfpearance must be in the cause styled against

- defendants actually appearing as che real defen-
dants (Hasians . Cannon et al., 2U C P. R.
334, Peebles v. Lottridge, 19 U. C Q. B. 628;
ddshead v. Upton, 22 U. C. Q. B. 429.) That
te notice of appearnace and notice of title were
uder any circumstances incorrectly entitled
{Thompson v. Welch, 8 TJ. C. L. J. 183; Harper
v Lowndes, 15 U. C. Q. B. 43C) and that the
lstter like a plending should at least have been
served (Rule 132, Har. C. L. P. A. 650; Con. Stat.

C cap. 22,5 112, 122; Watkins v. Fenton et
4,8Y.C.C. P.289)

Avay Wirsox, J.—The $3rd rule referred to
b Mr. Harrigon is as follows :—* When a person
Lot nemed in the writ in ejectment has obtained
leave of the court or judge to appear and defend
be shall enter an appearance according to the

-C.L.P. Act, 1856, entitled in the action against
Ueparty or parties named on the writ as defendant
o difendants, and shall forthwith give notice of
fch appearance to the plaintiff’s attorney, or to
e plaintiff if he sues in persun.”

The form in Chitty’s Forms, 9 Lda. 630, is
precisely to the same effect.

A. B., plaintiff, D. A., attorney for L. L.,

against appears for him as landlord,
C.D. and E. F. ( &c., &c.
defendants.

And the notice of such appearance is entitled
in the same manner, page 637.

The defendant’s proceedings are therefore in
my opinion sufficietly regular in form in the
appearance, notice of appearance, snd notice of
title.

After the appearance and notice no doubt the
person or persons admitted to defend must be
pamed in the issue books, nisi prius record,
&c., and therefore I hold that the plaintift’s
summons entitled not in the name of the original
defendants, but in the name of the landlords who
have been substituted for the original defendants
is regular, because that is now tbe proper cause
pending and the proper style of it (Peebles v.
Lettridge, 19 U. C. Q. B. 628.)

It does not appear by the statute that the
appesrance or a copy of it is td be served upon
the plaintiff’s attorney, and if so, the notice of
the defendant’s title, when there is one which is
io be filed with the appearance,need not be served.
The statute only requires that the notice limiting
the defence to part of the property claimed should
be served. I do not think theappearance in this
action though substantially answering the place
and purposes of & plea is a pleading within Rule
182, which requires pleadingsto be served. Itis
provided by s. 16 of tha Ejectment act that in case
an sppearance be entered the claimants or their
attorney may without any pleadings make up an
issue, &c.- This summons must therefore be dis-
charged with costs.

Summons discharged with costs.

TaE QUEEN V. CHAMBERLAIN ET AL.

Bail in criminal sases—Cnpies of information, ezamination
d., how certificd—Con. Stat. Qan., cap. 102, s. 63,
Held, that where a prisoner makes applicativn to a judzo in

Chambers to bo admitted to bail to answer a charge for an

indictable offence, under Con Stat. Can., cap. 102, s. G3,

the copies of informatica, examination, &c.. may be recel-

ved, though certified by the Couaty Crowa Attornoy and

not by the committing justice.

{Chambers, March 2, 1865.]

On 21st February last, defendant Chamberlain
caused s notice to be served on the agent of the
Attorney General to the effect that on the next
day. at the hour of ten o’clock in the forenoon,
an application would be made to the presiding
judge in Chambers at Osgoode Hall for the ad-
mission to bail of the defendsnt Chamberlain
to answer the charge for which he stoud com-
mitted; and further, that certified copies of the
depositions, &c., on which suck application would
be made bad been broeght from the office of the
Clerk of the Crown into Chambers by judge’s
order for the purpose of the application.

The depositions, which were certified by the
Clerk of the Peace in and for the county of
Oxford, under the seal of the Court of Quarter
Sessions in and for that county, disclosed the
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charge of forgery, which was the charge for
which the accused stood committed.

Robt. A. Iurrison shewed cause, and sub-
mitted that the anly jurisdiction which a judge
in Chambers had to bail on such a charge was
cither on writ of kabeas corpus or under Con.
Stat. Can., cap. 102, 8. 63, and that the latte.
statute requires a notice to the committing
magistrate, and that the copy of information,
examination, &c., should be certified close under
the hand and seal of the convicting magistrate,
which bad not been done in this case, and so he
argued that there was no jurisdiction to bail the
accused.

J. B. Read, contra, referred to the County
Attorneys’ Act, Con. Stat. U. C, cap. 106,
which now provides that the County Attorney
shall receive all informations, &ec., which the
magistrates and coroners are hereby required to
transmit to him. He also referred to s. 9 of the
Act, which provides that the couunty attorney
shall be ¢ the proper officer” of the court to
receive depositions where a party is comimnitted
to trial,

Apax Wirsoy, J.—The committing magistrate
must make & proper return of the inforwmations
to the County Attorney. After this has been
done he cannot transmit such proceedings to
the Clerk of the Crown, nor can he deliver the
packet containing tho same to the person apply-
ing therefor, because he has delivered the pro-
ceedings to the County Attorney, as he was
bound, in whose custody they are and must
afterwards remain.

I think in favour of liberty I shall make the
order to bail upon the transmission and certifi-
cate of the County Attorney.

It would unquestionably be better to have this
matter specially provided for by legislation, al-
though it is not impossible now for the commit-
tiug magistrate still to transmit a certified copy
close under his haud and seal,

Order accordingly.*

RaxDALL v. Bowamax ET ArL.

Ezecution on judg ton specially endorsed writ before time
Umited in the C. L. P. A. sec. 55—An irregulardy, when
an abuse of the process of the court— Waiver—sissignment
Jor bensfit of creduors—Right of assignee to more to set
aside exccution.

A wnit of fiert facias issued on a judgment on a specially
endorsed writ before the expiration of eight days from
the last day for appearance, is an irregularity, and if
knowingly issued, an abuse of the process of thy court.

Defondants, who were in busingss, knowing that the writ
had been irregularly issued, said on the day after the
issue of execution. that they would not mind the issue of
the wiit 1f they were only allowed t kesp thelr storo
open for the remainder of the week, to which the shoriff as-
sented and mado arrangements for so doing : held not to be
& waiver of the irregularity in the issue of the execution.

Quere, Can debtors, who, being unsble to pay their debts in
full before the issue ot exccution, called a meeting of their
creditors witha view to an assignment under the Insol-
veucy Act, waive an irregularity in the issue of exocution,
whereby one of their creditors galns an advantago over
_the general body of creditors?

Five days after the Issue of execution, ang four days after
the conversation above mentioned, the debtors made an
assigoment for the general benefit of creditors under the
Insolvency Act: hcld thas the assignee in conjunction
with the debtora, were the proper parties to move to sot

aside the execution
(Chambers, Mareh 4, 1865.}

* See page 142,

J. 4. DBoyd obtained o summmons calling og
the plaintiff to shew cause why the writ of
exccution against the said defendants’ gocis ap)
chattels, issued upon the final judgment signe
herein, on or about the %Ist day of Febroary,
instant, and now in the bands of the Sheriff of
Waierloo, should not be set aside with cots,
on the grounds that the same was prematurely
sued out upon said judgment before the ex.
piration cf eight days from the Ilast day for
appearance; and on the grounds that proceed-
ings in insolvency bad been commenced prior
to the institution of this action and the issue ¢f
such writ.

And why the said sheriff should not be ordere
to abandor possession of the said defendanty
goods, and deliver up to the defendants or their
assignees, the money made by him under sii
execution, with leave to file the said assignees
affidavit on the argument.

The affidavits filed on moving the summogs
shewed that on tho 10th February last, defen-
dants gave notice cailing o meeting of their
creditors with a view to an assignment of their
effects under the Insclvency Act; that on 1l
February, plaintiff in this canse issued api
served upon defendants a writ specially endorsel
for the amounts of severally promissory notes
made by defendants, and held by plaintiffs; tha
on the 21st February, final judgment was entered
in default of an appearance; that on the same
day o writ wus issued against the goods and
chattels of defendants, and on the next dij
placed in the hands of the sheiiff, who at on:
made a levy; and that on the 27th of February,
defendants made an assigument of their effects
to F. J. Jackson, noder the Insolvency Act of
1864, at whose instance as well as on behalf of
defendants, the application to set aside the writ
was made. ‘

On the return of the summons, an affidssit of
the assignee was filed pursuant to the leswe
given in the summons, merely mentioning the
date of the assignment, and stating that he had
as well as defendants, authorised the applicatica
to set aside the writ.

Robt. A. Harrison shewed cause. He filedsn
affidavit of the pleintiffi’s attorney wherein it
was sworn that execution was issued on the 2'¢
February, by the special instructions of plainti,
that word was sent to deponent by one of the
defendants not to issue the execution for at least
& couple of days after the plaintiff should recoser
judgment herein, to which the deponent mad
no reply, but issued execution on the day juiz
ment was entered, and placed the same in i
sheriff’s hands; and before execution was issue
in a certain other suit of & relative of the deferr
dants, one Hewnry B. Bowman, against Peer
Jacob Heins, one of the defendants, which et
mentioned judgment deponent believed %
fraudulent and coltusive ; that on the morning¢f
the day after the writ of execution was placel
in the sherifi’s hands, deponent met Israel D.
Bowmanr, one of the defendants, who told depia-
ent that execution was issued herein eight dsys
sooner than the law allowed, if they defendsts
objected to it, to whick deponent replied tst
the judgment recovered herein was all for meney
lent by plaintiff to them, and that if they cqulf
set aside tho execution, deponent did not thisk
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tkat they would attempt it under the circum-
fances, but that they could do as they pleased,
1 which defendant Isracl D, Bowman said he
would ot have cared if it had not been given to
the sheriff for a couplo of days; that he then
il he would pot mind the irregularity of the
eecution if he could keep the store open a8
wual to the public for the remainder of the
week. to which deponent suid the sheriff would
put their own clerk in possession if they wished
* that course taken, to which he replied that he
&d.

There was nlso filed on the part of plaintiff
s1affidavit of the sheriff, in which he swore that
@ the 2Ist of February, the writ of fieri facias
sss placed in his hands for execution; that on
tte same day defendants had knowlege that the
wiit was €0 placed in his haunds for execution;
that on the following day he called at the place
of busiess of defendants for the purpose of
sing their stock-in-trade; that he had then

* o other execution in his hands against the de-
ferlants or either of them ; but about 4 o’clock
inthe afternoon of the same day, a writ of exe-
cation 2gainst one of the defendants for nearly
$470, in favor of Henry B. Bowman, who is the
father of one of the defendants, and the father-
inlsw of the other defendant, was alsc placed
in hig hands; that when he called upon the
dfendants he saw both of them in their store in
Berlin, and informed them of the nature of his
tosiness; thut Israel D. Bowman, cne of the
defendants, told deponent the writ of fleri facias
w3 irreguiar by being issued too soon, and could
beset aside if they the defendants like to do so,

" that both of the defendants then stated to depon-
et that the objection they had to the writ herein
teing in deponent’s hands was, that they wished
W keep the store open as long as possible, to
vhich deponent replied he could arrange that to
teir satisfaction ; and subsequently saw them
sgsin ou the same day, and both of them agreed
1 put their clerk, one Thompson in pessession
tfthe store as a sheriff’s officer ; that deponent
uoordingly put Thompson in possession under
the writ issued herein, and defendants subse-
quently agreed to pay Thompson for his services
inholiing possession of the goods for deponent,
siiexpre:sly consented to deponent’s proceeding
uder the writ herein; that on 22nd February
het, depoucnt advertized the stock-in-trade to be
sid under said execution on the 3rd March last,
sud that he put up a notice of sale on the store
« defendants in their presence, to which they

“nede no objection ; that from the general tenor
if the conversation deponent had with the defen-
duts. and ov his sgreeing with them to keep
teir store open with their clerk in possession
&fd themselves in it as usual for the remainder
tthe week, deponent inferred that they defen-

- danls' would take no steps to set aside said writ
s if it were irregular.

Mr. Harrison contended that the assignee
biu}g a stranger to the judgment was notin a
Msticn to move to_set aside the execution for
mepularity ; Wilson v. Wilson, 2 U. C. Pr., 374;
P"fm v Bowes, 5 U. C. L.J., 188; Balfour v.
Elison, 8 U. C. L. J., 830: that the writ though
sued too soon was not irregular, that even if
tegular when issued, the irregularity had been
tpressly waived by defendants on and after the

22nd February. Rawes v. Knight, 1 Bing. 132;
Lioyd v. Hawkyard, 1 Man. & Ry., 320: Ifolt v.
Pde, 1 D, & L. 68; Wulliams v. Rap:lje et al., 11
U. C. Q. B. 420; Jones v. Ruttan, 6 U. C. C. P,
402; Ross et al. v. Cool, 9 U. C. C. . 9¢;
Ringland v. Lowndes, @ L. T. N. 8. 479:) and
that the sheriff having acted npon their sugges-
tion as a ground of waiver, the waiver was
absolutely binding upon them; so that when the
assignment was made, the execution was 2 bind-
ing writ in the sheriff’s hands to be exccuted,
aod should prevail against the assignment (Surn
v. Caraolho, 1 A. & E. 883; Woodland v. Fuller,
11 A. & E. 859.)

J. A. Boyd, contra, argaed that the assignee
was & proper person to move. and that the appli-
cation might, if necessary, be made in his name
alone. (27 & 28 Vic. cap. 17, s. 4, sub-see. 9, 8.
5, sub-sec. 9;) that the execution having been
issued in violation of the express language of
the C. L. P. Act was clearly irregular (s. 55),
and that being o the assignment must prevail
against it (27 & 28 Vic. cap. 17, s. 2, sub-sec. 7,
s. 3, sub-sec. 22.) that defendants were notin a
position to waive any irregularities in the issue
of the writ, to the prejudice of the general
body of their creditors. ([b. s. 8, sub-sec. 5,
Evans v. Jones, 11 L. T. N. S. 636), and theve-
fore that the execvtion should be set aside with
costs to be paid to the assignee.

Apay Wirsoy, J.—The plaintiff was guilty of
an unauthevised abuse of the process of the
court in issuing his execution against the goods
of defendants on the very same day on which he
became entitled to enter, and did enter his judg-
ment for want of an appearance to his specially
endorsed writ of summons where the Statute
declares he ¢‘may at the expiration of eight
days from the last day for appearance and not
before, issue execution.”

The effect of this, if allowed, would be to sweep
off the whole estate of the debtor, and to prevent
its just distribution among the creditors rateably
according to the deed of assignment of 27th Feb-
ruary, under the Insolvency Act.

There had been no waiver I think of the pro-
ccedings taken, and I doubt if there could_ be to
the prejudice of the other creditors according to
the case of White v. Lord, 13 U. C. C. P. 289.

I have no doubt the application is properly
made, and the execution will therefore be set
aside with costs, to be paid to the assignee.

Summons absolate with costs.

CHANCERY.

(Reported by Tuos. Hoveixs, Esq., LL.B. Barrister at-Law.)

Gore BANK V. SUTHERLAND.

Trust estate—Costs of Trustees’ defence—Morigagee's costs—
Practice.

A toortgageo filed his bill agninst the assigneo of the mort-
gagor, whose title was that of an assignee for the beuefit
of creditors, under & trust de d excluding all preference
and priority, praying that the trust estato might be first
applied in pryment of his specialty debt, and asking an
accvunt againat the trustee with the view of charging the
trustee with all payments made by him to simple contract
creditors before 8 tisfyiog the specialty debts. He then
ssked & sale of the mortgaged premises to make up any
deficiency  The trustee, instead of flling o mpmorandnm
disputing the debt, put in his answor con t esting the rig
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of the mortgageo to the relief prayed for against the trust

estate, and submittlnf that the mortgagee was only entl-

tled to the usual foreclosure or sale decres, but not to the
costs other than a preacipe decree.

MH.Id, That as the trust deed excluded all preference and
priority as to tho payment of the debts, that tho rules ap-
plicable to the administration of the estates of intestates
did not apply, and that the mortgagee, fur aonythiog
beyond what his mortzage would realize, could claim only
the same as other creditors,

And as the mortgagee could havo obtaired all the relief he
was entitled tu by a decree on praecipe, he was declared
entitled only to the costs of such a decree. and was vrdered
to pay to the trustee his costs of defending the trust
estate.

The bill in this case was filed by the Gore
Baok as assignee of Robert Terrie against
William Sutheriand, the mortgagor, and Robe.t
Linton, assignee for the benefit of the creditors
of said Sutherland, and was in the usual form of
o mortgagee's bill ; but the plaintiff in the prayer
of the bill prayed that the premises might be
sold and the produce thereof applied in or towards
payment of the mortgage debt and costs, and
that the defendants might be ordered to pay the
balance, if any, after such sale; and that it
might be declared that the plaintiffs were entitled
to rank upon all tbe residue of the gstate of said
defendant Satherland so assigned for the amount
of such deficiency, and to be paid the same, prior
to all other creditors of the -aid Sutherland asof
an inferior degree, or of such who were specialty
creditors and subsequent in point of time to the
plaintiffs’ mortgage.

The defendant, Linton, answered the bill, set-
ting forth that under the assignment all the
creditors were entitled to share ratably, and
without preference or piiority, and that he had
faithfully administered the trusts of said assign-
ment, and bhad in accordance therewith paid the
creditors of said Sutherland a fair and equal
proportivn or dividend of the estate; and that
the plaintiffs had accepted a portion of said estate
s0 distributed, and had given a receipt ther=for
as follows : —

¢ $458 79-100. Received from Robert Linton,
assignee of the estate of Wm. Sutherland, the
sum of four hundred and fifty-cight 79-100 dol-
lars, being a first and final dividend of 28 67-100
per dollar on said estate. It is, however, agreed
by me, thatif any further claim or claims which
are at present unknown to the assignee be pre-
sented, whereby it may be shown that we have
received more than our just proportion of the
proceeds of the estate, then we agree to refund
such amount overpaid.

(Signed) ¢ W. G. CassELs,
¢ Cashier.”

Barrett, for the plaintiff, contended that the
plaintiff being a specialty crediter was entitled to
exhaust the trust estate before relying on his
mortgage, and that he was entitled to ar. account
of money wrongfully paid by the trastee to sim-
ple contract creditors. He relied upo i the rules
applicable to the administration of th : estates of
intestates as being analogous to the plaintiffs’
rights in this case.’

Hodgins for the trustee, confru.

8pragGE, V. C.—The case= under administra-
tion orders do not apply. There tbe mortgagee
who has 2 covennnt for payment of the mortgage
money is a specialty creditor for the whole mort-
gage debt; but here tho mortgagee can only

1

claim beyond his mortgage a8 & cestu: gue truy
under the deed, and can only claim what the degg
gives him. As to the costs, if he is entitled 1o
any special relief, for which the rogistrar couid
not draw up a decree, he must have bis whole
costs and not be confined to costs .f obtaining
decree on precipe. If he could have obtained
upon precipe all that he is entitled to, then he
should be confined to such latter costs. M.
Barrett says he ought not to pay the trustee te
costs of his answer; but I doubt that. The
trust estate was attacked, and a trustee should
not be discouraged from putting in an answerto -
protect it.

1 have seen the trust deed—all preference and
priority is expressly excluded. The mortgages,
for anything beyond what his mortgage mey
bring, can claim only the same as other creditors,
The plaintifis, therefore, are only entitled to the
costs of a dJecree on pracipe, and must pay the
trustee his costs of defending the trust astate.

CHANCERY CHAMBERS

(Reported by Arcx. GraNT, Esq., Barrister-at-Law, Repor'e
to the Court.)

MacDoxNaLp v. Porvax.
Solicitor and Client.— Privileged communications.

A defcndant, one of the members of the firm of £ and [,
when proving 2 claim in the master’s office, was called ra
to produce “all the letters to or from Mr. L., (his sclier
tor.) in reference to the questions involved in the proved:
ing of proving the claim of G. and C, exceptinzsu ha
passed in contemplation of G and €. proving their ckin
in the present suit” 7feld, that he was bound to doso.

The distinction between the protection afforded to soliators
and clivnts, respectively, with regard to communics:ios
made pending, or in anticipation of litigation, puinted

This was & motion by way of appeal from the
certificate of the master, from which it appeared
that he had refused an order on /fessrs Gilmour
and Coulson, creditors of the defendant. Putmss,
to produce certain correspondence between them
and the attorney who had been acting for then
at law, in their action sgainst Putman. The
grounds of the appeal, and the authorities cited,
appear in the judgment.

Crooks, Q C., for the plaintiffs, who appesl

Hector, Q. C., contra.

Seraaas, V. C.—A claim was made 'n the mas
tet's office by persons trading under the nameof
Gilmour aud Coulson ; and a member of the &rm,
Alfred Hiram Coulson, was examined by the
plaintiff touching their claim. In the courcee!
the examination the solicitor for the plaintifs
asked the witness *‘ to produce all the letterst
or from Mr. Lawder, in reference to the ques
sions involved in the proceeding of proving the
claim of Gilmour and Coulson. excepting <uch
as passed in conternplation of Gilmour and (‘qul;
gon, proving their claim in the preseot suit’
« Under the advice of his solicitor the witees
refuses to produce them, on the ground that they
are privileged communicaticas between Gilmo®
and Coulson and their solicitor.” The master
held that he was not bound to produce them [
have taken the question gad the master’s ru'ing
from his certificate. The question is raised be
fose me upcn appeal from the certificate.
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The shurt point is, whether the client, being
the person interrogated, is or is not bound to
dwl s« what passed between himself and bis
wligiter in relation to that whick is naw the sub-
ject of litigntion. there being at the time of such
wmmunication no suit pending or in contempla-
tis. A plain distinction runs through the cases
where the discovery is sought from the solicitor,
sod where it is sought from the client ; and if
io this case it had been the solicitor that had
heen un ler exnmination, [ should have had no
ifficulty in holding, not only tkat he was not
wund to suswer, but that he was bound not to
spswer. '

The distinction to which I bave adverted has
been the subject of repeated comment hy eminent
judgzes. as unsound in principle. In Greenough
. Gaskell, T M. & K. 98. the disclosure was
sought fror. & solicitor, of professicnal commu-
nication between himself and his client ante lirem
motam, and Lord Brougham, in his very able
jlgment, while holding such communication
prinileged from dizclosure by the solicitor, touvk
oceasion to remark : ¢ To force frum the party
Lmself the production of communications made
ty bun to professional men, seems inconsistent
with the possibility of an ignorant man safely
rescrting to professional advice, and ¢an only be
jutified if the authority of decided cases war-
rants ite”

In the case of Lord Walsingham v. Goodricke
3 Hare, 122, decided nine years afterwards, Sir
James Wigram, expressed himself strongly in
fasoar, a8 a matter of principle, of the rule being
the ssme where the client is interrogated as it is
where the solicitor is interrogated. He said. < If
the matter were res integra, I shonld scarcely
besitate to decide in favor of the privilege ;" but
be felt himgelf hound by authority, particularly
inthe cave of Rudeliffe v. Fursman, 2B P. C.
3. in the Houxe of Lords. to decide that com-
musications between solicitor and client ante
lion mutam were uot privileged from disclosure
by the client. escept only in so far as they con-
tained legal advice or opinions.

In Flight v. Robinson 8 Bea. 22, heard the
fotowing year, Lord Langdale held the client
bound 1o disclose communieations between him-
slf and his solicitor ante litem motam ; and he
beld that compelling such disclosure was right
ia principle.

The same was decided by Lord Cranworth,
then Vice-Chancellor, in Huwkins v Guthercole,
1 8im N. 8. 150, upon the authority of Lord
Waisingham v Goodricke, and without expression
of the learned judge’s views whether it was right
1o principle or not.

Glyn v. Caulfield, 3 McN. & G. at p. 474,
quoted by the plaintiff, is not upon the particu-
lar point in question here. It is probably referred
i for the langunge of the Lord Chancellor,
"Lord Cottepham, I take it, from the date of the
trgument.) ¢ that professional privilege is &
grund of exemption from production adupted
;""P‘y from necessity, and ought to extend no
“rther than absolutely necessary to enable the
tFent to chtain professional advice with safety ;
beyond what is absolutely necessary for this
Furpase, it ought not to be allowed to curtail
that most important and valusble power of a

court of equity, the power of compelling a dis-
covery
Before the last two cases, which were decided
in 1831, occurred the case of Peuarse v. Iearse, 1
1 DeG & S. 12, before SirJ. L Koight Bruce,
then Vice-Chancellor, decided in 1846. The
question arese upon the settling of interroga-
turies in the Master’s office between vendor and
purchaser upon a question of title, and what hig
honor did was to direct, not that any of the
interrogatories shovld not he answered at all,
bt that some of them should not be answered
then (p 29) The communicativns sought to be
protected occurnd ante litem motam ; and the
learned judge reviewed at length and with much
force, the principle npon which disclusures by a
solicitor are protected, while the like communi-
cations were not protected when the client was
interrogated, and he argued, with great ability,
against the soundpess of any such distinction;
and contended thet Radetiffr v Furmuan, being a
case where discovery was sought from a trustee,
was not a binding decisicn where discovery was
sought of communications in regard o a man’s
own individunl affuirs. The report of Rickards
v. Juckson, 18 Ves 472, before Lord Eldon. he
congidered a very unsatisfactory one. The incli-
nation of the learnel judge’s opinion was uo-
doubtedly strong against the distinction as a
matter of principle ; and he questioned the appli-
eability of the authority upon which Sir James
Wigram had mainly decided Lord Walsing’an v.
Goodricke, against his own view of what was
sound in princip'e
Sir W Page Wood. in Manser v. Diz, 1K. & J.
451, heard before him in 1855, expressed his
full concurrence in the view of SirJ L Koight
Bruce, in Pearse v Pearse. The question there
also rose upon an inquiry as to title, and Sir
Page Wood di-tinguished it from Lord Walaing-
ham v. Goodricke. ¢ Upon that ground,” he
snys. at page 460, «¢I think that the distinction
is that the whole question in that cnse was not a
questioa upon the title, but whether there had
been a contract or not.”  But while the learned
judge took this di-tinction between Lord Wal-
singham v. Goodricke and the ca<e before him,
he intimated very clearly that in his view all
communications between solicitor and client
ought to be protected, whether the disclosure of
them were sought from the client or the solicitor.
But in a case heard before the snme learned
judge in 1858, Lafone v. The Falkland Islands
Company. 27 L J. Chy. 25. his language in de-
livering judgment would seem to indicate a
modification of his views upon this point. One
of the grounds taken by Mr. Roli, in favor of
the dixclosure sought, was, that the communica-
tions were made ante litem motam. His honor did
not at all intimate his opinion to be that that
circumstance made vo difference; his language
was, ¢ But they have been sworn to be in appre-
hension of litigation, and it appears to me that I
should be refining too much if, when there was 2
contemplated litigation of some sor., the precise
charncter and form of that litigation not being
ascertained. I were to hold that infcrmation
obtained in contemplation of that litigation was
not to be protected. because the frame of the
guit was somewhat different from what was con-
templated. I effect, it was & matter in which
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the company expected to be piaced in litigation
with an opponent, cxpecting that, they employed
o solicitor, who says he wants certaia informa-
tion for their defence with regard to any litiga-
tion that can take place.” This seems to assume
that communications ante litem motum are not
protected where the client is examined, and I
think removes Sir Page Wood from the advocates
of a contrary doctrine.

The present Master of the Rolls, in Ford v.
DePontes, 5 Jur. N. S. 993, laid down the rule
very generally in favor of protectiva to the client
when interrogated ; but in Thomas v. Rawlings,
6 Jur. N. S. 667, which appears to have been
heard cubsequently, though reported earlier, he
states the rule thus, speaking of discovery by a
solicitor, ¢¢ fle is not bound to disclose communi-
cations made by the client to bimself, provided
those communications have some reference to
the lis mutu, either before and in anticipation of,
or subsequent to the institution of proceedings.”
It may be doubted whether Sir John Romilly is
correctly reported, for the qualification intro-
duced has no pla 2 when the disclosure is sought
from & solicitor.

In Lawrence v. Campbell, 28 L. J. Chy. 780,
Sir Richard Kindersley is reported as saying,
* Whatever fiuctuations of upinion have taken
place on the question, it is 1ot now necessary, in
the case of an English solicitor, for the purpose
of privilege and protection, that the cumwuni-
cation should pass either dquring or relating to
actual or expected litigation; it is sufficient 1f
they are confidential between the atturney and
his client in that capacity.” The question before
the Vice-Chancellor was whether the privilege
extended to the case of a Scotch solicitor resid-
ing in England, consulted professionally by his
client residing in Scotland.  The disclosure was
sought from the Scotch solicitor, and his honor,
no doubt, stated the rule where the disclosure is
sought from g solicitor. I think his words import
this, and he would have hardly stated as settled
law, that the rule as he stated it applied to dis-
closure by the client.

We find from the cases great difference of
opinion among learned judges as to the sound-
ness of the distinction contended fur: Lord
Brougham, Sir James Wigram, and Sir Knight
Bruce, and, at one time certainly, Sir Page Woud,
holding the distinction unsound in principle, and
that all communications between solicitor and
client, at whatever time made, should be protec-
ted from discovery, whether sought from the
client or the solicitor.  On the other hand, Lord
Langd-le and Lord Cottenham have expressed
contrary opinions, and it i3 not improbsble that
the Lord Chancelior took occasion to say what
he did in Glyn v. Caulfield, in consequence of
what had fallen from Sir Knight Bruce, in Pearse
v. Pearse.

But whatever may have been the opiunions of
learned judges, the cases decided upon the point
preponderate in favor of compelling the disclos-
ure where the communication has not been pen-
ding, or in anticipation of litigation, and the
disclosure is sought from the client. Icurse v.
Pearse can hardly, indeed, be called a decision
the other way, ag that case, as well as Wunser v.
Diz, did not proceed upon the general question,

but upon the discovery sought between vendy
and purchaser upon a question of title.

In this state of the authorities, therefore, !
must hold that Mr. Coulson was bouud to pre.
duce the documents demanded of Lim by we
plaintiff’s solicitor. I allow tho eXueptivu to
the Master’s certificate.

INSOLVENCY CASES.

Before che Cuunty Judge of the County of Liuwla.

McInNes v. Brooxs.

Insolvent Act of 1864, sec. 3, sub. sec. 2—Demand on Traiz

to make Assignment— Difauli— Altachment— Enlorany
Writ—Computation of Time—Afidavils.

A trader having ceased to meet his liabilities, a demand ry
served upon him on 31st January, requiring him tq mae
an assignment. Ou February 6th (the 5th being on a s
day, an urder was granted for and an attachuiout isee.
Oneo of the affidavits filed on application tor a'taclumal
wis sworn to on Febrnary 4th.  Un an applicatun to
r};i;l; the writ and all proceedings for irregularity, 1t xy

el

1. 'That the order for the issuing of the writ was not ms
te.0 soonl.

2. That it was immaterial that one of the affidavits zu
made within the five days allowed for petitinmns uadr

sub. sec. 3, or for making an assigoment in accordaa -

with the demand ;

3. That the writ of attachment sbould have been cnduret
with a statemant that the same was issued by order: {5
judze of the county court; but an amendwment v
allowed on payment of costs by plaintiffs.

4, Ubjections that the afftdavits of the two credible witnew
were not filed at the time of issuing attachment, that tt»
provceedings were not takeu thres months, &c . and that
sufficient time was not allowed to defendant to ghew
tices required by act fur taking procecding,s vn a vlusiry
assignment, woro over-ruled.

The defendant being & trader, and having
ceased to meet his linbilities generally, as they
became due, & notice under sub-section 2 of s
38 of Insolvent Act was served on him on 3M
January, 1865. On 6th February, 1865, (thedt
being & Sunday), an application was made sl
an order granted for an attachment, which s
issued on that day. The order was grantelo
affidavit of the plaint’® showing indebtelnes,
and that defendant was insolvent within the
meaning of the above secticn, and negativein

notice of any proceedings by defendant to mak:

a voluntary assignment; and on affidavits of tv
other persons, showing similar facts as toin:.-

vency, und negativeing notice (one of these wae-

sworn on 4th February) and an affil.vit of & -

notice being published in newspapers in Hamit:
or St. Cutharines. ¢
on the day the writ was returaable, to set asilt
the writ and all subsequent proceedings lor ir+
gularity, with costs, on the following grounl:.

1. That the said writ of attachment was nd
properly endorsed, it not being shown that the

same was issued under and by virtue of tht”

order of the Judge of the County Court, oftit
County of Lincoln.

2. That oue of the affidavits upon whih tit’
attachment was founded, and which was mste.
riz), was made and sworn to before the time s

expired when according to the Iusolveut Act
1864, the said defendant could file his peLiod
praying that no further proceedings be takes
upon the demend served upon him.

3. That the proper and legal afiduvits of t57°

credible witncsses, were not filed at the time

A summons was taken cot.
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18suing the said attachment showing that the
82id defendant was insolvent within the meaning
of the said act.

. 4. That the said attachment was issued with-
10 the time allowed by the Insolvent Act of 1864
Or the defendant to file his petition praying that
B0 further proceedings be taken upon the de-
Mand which was served on the 81st day of Jan-
Uary, 1865. :

5. That the proceedings taken under the In-
Bolvent Act of 1864, were not taken within three
Mouths next after the act or omission relied upon
83 subjecting the estate of the said defendant to

€ proceedings under the act.

6. That all the affidavits upon which the said
Atachment was issued, were made and sworn to
Within the time allowed by the said act to take
Proceedings :after being served with the said

®mand.

7. That sufficient time was not allowed to the
®id defendant to give the notices required by

¢ 8aid act for taking proceedings under-the
8econd gection of said act.

" The plaintiff’s affidavit showed, that his claim
‘h'is on several over-due notes, only one of which
matured within three month before the in-
lvency proceedings, which was the only foun-
Ation for the fifth ground; and in support of
® geventh ground it was shown that the notice
®ould not have been published in the Canada
~azette or the Niagara Mail before the time when
the attachment issued. The Mail being the only
3Per published at Niagara, but defendant’s re-
:)‘dence being nearer to Hamilton and also to St.
Abarines than Niagara.

Tlt was urged on behalf of the plaintiffs: 1.
bat it was not alone the ceasing to meet his
Mmercial liabilities which constituted the de-
Udant gn insolvent, but the fact of his, while
ing 5o censed, and having been required to
o an assignment, failing to comply with the
*Quirements of the act ; and that whether or not
N Botice of & meeting for the purpose of making
tiao tntary assignment could have been adver-
b0 the plaintiff bad waited the time required
the gt
A That as to the mode of the computation of
be o 88 under sub-sec. 7 of sec. 8, the writ is to
pro Wect, as nearly as can be, to the rules of
it:?edure of the courts in ordinary suits as to
m‘“sue, &c. ; it should be made in the same
e“"er as in cases of notice to declare, plead,
186' and that under rule 166 of Trinity Term,
6, the proceedings were not taken too soon.
w he defendant’s counsel relied on the decisions
der cages under English statutes.
hl{]:wbzn, Co. J.—As to the objection taken
q%: attachment, that it is not properly en-
ey d, it not being shown that the same was is-~
Jug, M0der, and by virtue of the order of the
g%“ of the Cpunty Court of the County of Lin-
the L think that this should have appeared on
dge, 2C0 of the attachment, but inasmuch as the
U, Oant ghows by his petition snd affidavit
Ny on the application to set aside the attach-
t%:' that an order was in fact made, elthough
;nle)%u, a8 claimed by defendant, (which I over
Vol I think the writ can be amended, which
accordingly ; but as this application is

Do ¥
P8 not what can be called s vexatious one,

and an endorsement is required to make proceed-
ings regular, I grant and make order for amend-
meant, on payment of costs by plaintiff to defen-
dant ; and I order that summons be discharged
on amendment being made and costs paid.

COUNTY COURTS.

In the County Court of the County of Essex.

In re Tiworuy O’CoNNELL, AN OVERHOLDING
TENANT.

Overholding tenants—27 & 28 Vic. cap. 80— Procedure.

Held, that a landlord proceeding under 27 & 28 Vic. cap. 30,
agaiust an alleged overholding tenant, must adduce some
evidence to shew that the tenant refuses to give up the
premises, and that his tenancy has expired.

Held also, that the affidavit of the landlord himeelf, filed
under see. 1, with a view to proceedings under the act, is
not legal evidence against the tenant.

[Sandwich, Feb. 27, 1865.]

In this matter an order was made by the judge
of the County Court, on reading the affidavit of
George Murray, the landlord, under the 27 & 28
Vie. cap. 80, relating to overbolding tenants,
fixing a day and place to enquire and determine
whether Timothy O’Connpell was the tenant of
Maurray for a term which had expired.

Horne appeared for the tenant.

Prince, Q. C., for the landlord, proposed to
read the affidavit of the landlord upon which the
sppointment was made, as evidence in his behalf,
and contended that the affidavits made out a
primd facie case in his favor, and cast upon the
tenant the onus of proving that the tenancy had
not expired; and that, the tenant failing to
adduce any evidence, the landlord was entitled to
a precept to the sheriff, commanding bim to
place the landlord in possession of the premises
in question.

Lragatr, Co. J.—The statute 27 & 28 Vie.
cap. 30, is intended to provide a more expeditious
mode of proceeding against tenants overholding
wrongfully, than ie provided by cap. 27 of the
Consolidated Statutes of Upper Canada ; and the
language is precisely the same as the 63rd and
following sections of the latter statute, with
reference to the preliminary steps to be taken by
the landlord.

Instead of making his application, however, to
the superior courts at Toronto, and having a
commission issued by those courts, and instead
of summoning & jury to try the question of
tenancy, the landlord now makes bis application
to the County judge, who forthwith appoints a
time and place at which he will enquire and
determine whether the person complained of was
tenant, &c. There is pothing, however, in the
whole act, that I can find, that would warrant
the judge in ignoring altogether:'the rules of
evidence which are observed in ordinary cases
before a court, or which wouid justify the judge
in igsuing his precept to the sheriff to eject the

_tenant on the ez parte statement of the landlord.

If the tenant do not appear, the landlord would
of gourse be then entitled to sn order pro con-
fesso. The affidavit of the landlord is only
inceptive, and intended simply to shew some
grounds to the judge for proceeding under the
statute. It constitutes, too, a sort of record,
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shewing the issue to be tried on the day appointed
for hearing, because the statute requires the
landlord to state in his affidavit the reasons, if
any, given by the tenant for not leaving the
premises.

1f we look at the affidavits in this case, it will
appear that the landlord asserts one thing, and
the tenant another, viz, on the one haud, that
the tenancy bad expired, and on the other, that
it does not expire till the end of December next.
This is the issue to be tried, and the affirmative
is on the landlord.

The statute affords the landlord a very sum-
mary mode of proceeding against his tenant, and
the judge of the Couaty Court extraordinary
powers. In the absence of anything in the
statute expresely warranting a different course,
I think it would be highly impolitic for a judge
to grant an order for the expulsion of a tenant,
except upon the most satisfactory and conclusive
evidence, aside from the landlord’s statement.

I think a judge acting under this statute can-
not be too wary in this respect, as there can be
no doubt that Jandlords would in many instances
take proceedings under the act where they would
hesitate to bave recourse to the ordinary suit of
ejectment, with the evidence which they might
have at their command.

Having come to the conclusion that the land-
Jord must adduce some evidence to shew that the
tenant refuses to give up the premises he occu-
pies, and that his tenaucy bas expired, if M.
Murray is not prepared with such testia ony, this
application must bhe dismissed, but without coste,
a8 it is & novei proceeding, under a new statute,

ENGLISH REPORTS.

COURT FOR THE 'CONS;[DERATION OF
CROWN CASES RESERVED, Mav 6.

Present, Lord Chief Justice ERLE and Justices BLACKBURN,
1
MELLOR, SM1TH, and Biron CHANNELL.)

Tue QUEEN V. MALANY.

Criminal law—County Courts— Perjury on exami-
nation on judgment summons,

The prisoner was indicted for perjury, commit-
ted in the County Court of Birmingham. He was
8 defeudant in a suit. After judgment had been
given in the case against the prisouer, the judge
was about to decide as to whether he should
make an order for immediate payment of the
debt, or whether it should be paid by instalments,
and be asked the prisoner whether his names
were Dot Bernard Edward Malany, in which
namet ho had been sued, . Tus prisouer swore
that his name was Edward Malany only. The
Jjudge of the County Court upon this struck out
the caase. The prisoner was tried before Mr,
Baron Martin, who reserved g puint, whether,
under the circurastances, the prisoner was in-
dictable for perjury.

Giblons now appeared for the prosecution,
end urged that aoder the County Court Act it
was expressly stated that no misnomer should
vitiate the suit if the person wag commonly
known by the name. The question was, whether

it was matesial to the issue, and that dependﬂd
upon the view taken by the jandge. He submit-
ted tkat the judge had made it material, and the
jury had found that it was corruptly false.

The Lorp CH1Er Justick said the alleged per-
jury was that the prisoner swore that his name
was Edward, and not Bernard, and that in 80
saying he acted wilfully and corruptly. The
objection was, that it was an immaterial inquiry-
The court were of opinion that the ohjectioB
could not be sustained. It was made materis
by the judge in the course of forming bis judg-
ment; he was going through the process. whe-
ther it should be judgment for instant payment
or for paymeant by instalments, and in consider-
ing that he made inquiry as to the Christis?
names of the prisoner, and, in answer, the pri-
soner swore that which was false. He was 0
opinion that the conviction could be sustained:
Conviction affirmed.

TaE Queex v. SMITH.

nt for laughler—1Ii treatment— Bvidence— DY
ing statement,

The prisoner was indicted for the manslanghter
of Martha Turner. It was said that the deceaseds
a8 girl 22 years of age, was in the service of the
prisoner, that she was of weak inieilect, an
that she died in consequence of insufficient food ;
that she was rubject to great privutions. wn9
beaten and otherwise ill-treated, that threst
were used to intimidate her, and she hecame il
and weak, aud died. It became n qrextio?
whether she was helpless and under the restrai®
of her mistress. The case was tried before M
Justice Smith. It was objected that there w88
no evidence to go to the jury. A dying staté;
ment of the deceased was admitted, which b#
been objected to, The learned Judge directed
the jury that if they were satisfied there b®
been culpable meglect, and if the deceased W
belpless abd under the restraint of her mistre
80 that she could not withdraw from ber contro
then the jury might find the prisoner guilty’
The jury convicted the prisoner. Tle fo]lowi“,‘
points were reserved for the opinion of th!
Court :~~Whether the dying statement wos 8
missible, and whether there was evidence '
support the indictment.

Bulwer was now heard on behalf of d}?
prisoner; and be urged that there was not %
ficient evidence to show what hud become of 0
girl from the time she had left the service til! t}
time she was fouund at the workhouse, three d8
aftérwards. B8he died from inflammation Ofozd‘
lungs, caused from & want of sufficient ¢ "
Witnesses were not called who could have E""
importuut evidence There was nathing t'#2 )
any legal restraint by the mistrees, and “’,"‘;.‘
restraint would not make the prisoner respoﬂ"bir[
What was called the dying statement of the By,
was not admissible, as it was not properly
tained, and its contents were not evide® -
properly admissible. Mr

The Coursaid they would wish to hear pod
Metcalfe, who appeared on the other side, “tb‘
one point—namely, was the deceased und®’ ",
dominion and restraint of the prisoner, §0
be unable to discharge herself from her ¢coB

Toordird:

grol!
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Metcalfe paid the weak intellect of the de-
Ceased must be taken into consideration. The
Matement of the deceased was that she was ill,
80d wag lying on the bricks in the cellar, and
3aw no other person but the prisoner, who came
o her once & day to bring ber some bread ; there
Was a tap in the cellar from which she obtained
Water. Her mistress frequently beat her with a
%ne., The girl was under such moral restaint
from the threats used by the prisoner that she
Could not get away.

Mr. Justice BLacKBURN said it was extra-
Ordinary that the woman who took the girl to

® workhouse was not called. A prosecutor
Ought to endeavour to obtain the whole truth of

© case, and not to keep back witnesses.

Mr, Metcalfe said he had reasoms to doubt
Whether that woman would tell the truth.

The Caier Justice said, if the counsel for the
Progecution believed that a witness would not
State the whole truth, then it was his duty not

call that witness.

Bulwer replied.

he Court were of opinion that the conviction
fould not be sustained. The deceased was not
D such a state that she could not have with-
Tawn herself from the control of her mistress.

8 ill-treatment spoken of was not sufficiently
Toximate to the death. From all that appeared
the gir] might have left at any time.—Conviction
Washed, — Times.
| —

prepram—

UNITED STATES REPORTS.

PALMER V. MYERS ET AL,
Partnership— Assignment for benefit of creditors.

b 4 ner has absconded, the remaining partners may
'f'u:ke B;ﬂ assignment for the,beneﬁt of creditors, without
consent.
[Supreme Court—General Term.—~February, 1865.}

This action was brought to set aside an as-
Bument for the benefit of creditors, upon the
%und that only two of the three partners, com:
b"‘mg the firm, actually executed the same,
out the assent of the third. Other points
°Te raised upon the trial, but were not pre-
%ated o ug on this argument.

The defendants relied on the defence, that the

{:“&er who did not sign the instrument had,

fore jtg execution, absconded from the city.

.QUPOH the trial he offered to prove such ab-
%uding  and had executed an assignment in
“‘aehusetts, without the consent of the' other

wpders of the firm, and that at the time of

“k‘ng the assignment by the defendants they

;°h° unable to procure the signature of zaid
U30n, the absconding partner.

duy, he evidence offered was excluded, and the
S0dants excepted.

dgment was rendered for the plaintiff.

By 1pg Court: INGRAHAM, P. J.—That an
A, BUment for the benefit of creditors made by
eop,,“t of the members of the firm without the
Rep *n

¢ of the other member, where such part-

Ut

Pep S Present, is invalid, has been settled by
lﬁa,med adjudications: (Pettee v. Orser, 6 Bos.
affirmed in Ct. of Appeals, Dec., 1865;

Robinson v. Gregory, Ct. Appeals, Dec., 1863 ;
Welis v. March et al., Ct. Appeals, March, 1864.)
And it is also settled that the mere absence of
the partner from the State when the assignment
is executed will not make the transaction valid:
(Robinson v. Gregory, supra.)

The reason assigned for these decisions is,
that such & transaction breaks up the whole
business of the firm, and places the property in
the hands of the trustees, through the act of a
portion of the members of the firm, when all
should be consulted and have an opportuuity of*
taking part therein, and in the selection of the
trustee.

Even in a case where the transfer was for the
purpose of paying a debt, although a majority
of the Court sustained the transfer by one
partoer, it was seriously doubted by two of the
Judges: (Mabbett v. White, 2 Kernan, 442.)

In the present case, one partner had absconded,
and upon the trial the defendants’ counsel offered
to prove that, prior to making the assignment,
Johnson, the partner who did not execute the
assignment, ““had ceased to act as & member of
the firm, and he has absconded, and had made
fraudulent conveyances of the copartnership
property, &c, and that before aund at the time
of making the assignment the other partners
used diligent efforts to obtain the concurrence cf
Johnson, but were unable to effect the same or
have any communication with him.” This evi-
dence was excluded as immaterial on thbe ob-
jection of the plaintiff’s counsel, to which the
defendants excepted.

The question raised by this objection is,
whether the fact, that one of the partners has
absconded add ceased to act as & member of the
firm, is & sufficient excuse for the execution of
an assignment by the other partners, so as to
sustain such an instrument as a valid transfer of
the property of the firm.

The case of Wells v. March, in Court of
Appeals, March Term, 1864, above referred to,
is somewhat in point. In that ease the assign-
ment was executed by one partmer ounly in his
own name, and he signed the name of the firm.
It appeared in evidence that the firm was Nace
& Coe; tbat Nace had taken and used the pro-
perty of the firm and absconded, leaving a letter
addressed to Coe, in which, after admitting his
conduct, he said: ¢ Take charge of everything
in our business—close it up speedily, 1 assign
you my interest in the business of Nace & Coe.»
This letter and the absconding was held by the
Court sufficient to authorize the execution of
the assignment by the remaining partner, and
the judgment in favor of the defendant wags
affirmed. .

When one of a firm absconds, he abandons the
business of the‘ﬁrm, and leaves the manage-
ment of ¢he affairs of the partnership with those
who remain behind, and such get should, in my
judgment, be construed as vesting in the other
members of the firm full authority to ‘manage
and settle up the business, “

It is, in fact, an abandonment to them of the
entire management and disposition of the pro-
perty belonging to the firm, and vests in them
full anthority to do what is necessary to pay the
debts and wind up the concern.
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The letter, in the case last referred to, was
but an expression in writing of what was with-
out it the natura} consequence of the absconding
partner’s acts.

This was held in Kemp v. Canby (3 Duer, p.
1), and in Deckard v. Case (6 Watts, p. 22);
Kelly v. Baker (2 Hilton, 531). Where one
partner dies, the surviving partners have the
control and disposition of the property, and
may make an assignment of the property of the
firm for the benefit of creditors, without con-
.sulting the representatives of the deceased part-
ner (8 Paige, 517). The same rule should be
applied to one who abandons the interests of
the firm, and absconds, to avoid the creditors,
or for any other cause, leaving to his partner
the control of the business.

The evidence, I think, was admissible, and
the Judge erred in excluding it. A new trial
should be granted ; costs to abide event. ©

Sutherland, J., concurred.—N. Y. Transcript.

———
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To taE Epitors oF THE Law JoURNAL.
Insolvent Act of 1864.

GexTLEMEN,—Asa great difference of opinion
seems to prevail in relation to the meaning of
sub-section 16 of section 11 of the above act,
I beg leave to submit the matter to the con-
sideration of the profession throughout the
province.

The sub-section is as follows: ‘ The costs
of the action to compel compulsory liquida-
tion shall be paid by privilege as a first charge
upon the assets of the insolvent; and the
costs of the judgment of confirmation of the
discharge of the iusolvent, or of the dischurge
if obtained direct from the court, and the costs
of winding up the estate, being first submitted
at a meeting of creditors and afterwards taxed
by the judge, shall also be paid therefrom.”

Some legal gentleman are of opinion, and
one county judge has decided, that the whole
sub-section applies to cases of compulsory
liquidation only ; while others contend that
part of the sub-section clearly applies to cases
of “ voluntary assignments,” where the insol-

- vent has obtained a discharge from his credi-
tors, and afterwards gets a judgment confirm-
ing that discharge from the judge of the
county court, and also to cases where a dis-
charge is obtained “direct from the court,”

without any preliminary proceedings having
been taken.

It is a rather startling interpretation to give

the sub-section, to hold that itapplies to cases
of *compulsory liquidation only ;” because

the act was framed for the relief of thosé
already bankrupt, rather than to provide for
cases of future bankruptcy. And if the cost®
of obtaining a discharge under a voluntary
assignment are not to be paid out of the asset?
of the insolvent in the hands of the assigne®
how is it possible for him to reap any benefit
from the act? He has already surrendered:
on oath, to the assignee ¢“ all his estate abp

effects, real and personal,” and it is B°
reasonable to suppose that the legislature in”
tended that he should find his own costs i8
some way or other, after he had given uP
every thing. The disbursements range fro®
fifty to sixty dollars, and if these are not 0
be paid out of the estate of the insolvent, the?
the act is sadly defective. It is a stumbling
block thrown in the way of the blind, and th
sooner it is removed the better for those Wh?
expected some benefit from its provisions.

is a matter of the utmost importance to th®
community, and to the profession, and I grush
that the county judges throughout the country
will indicate, in some way, the interpretatio®
which each is inclined to give it.

SoLiciTOR-
Cobourg, May 27, 18065.

To rae Ebrtors or TrE LocaL Courts’ GazETTF

Securities by public officials — Guaranttt
Socicties.

GENTLEMEN,— A great deal of information h’_’s
been given on the subject of Division Courts??
the Gazette. But there is one matterto whi
I desire to draw your attention——I mean
importance of having respectable men t0 ﬁ,ll
the offices of Clerk and Bailif—with 9"
object I suggest that an act be passed author™
ing the judges to accept the bonds of sow’
guarantee society, instead of the security no
taken, which is often nothing more ths?
form imposing much annoyance and groub?
on judges. I think this course would be ¢
means of introducing a better class of me?
offices of trust, and add much to the effiCi"'“cy
of the Courts.

Yours, &c.,

A SupscriBE*
KinmonT, April 25, 1865.

) 1
[This is a subject which is of imporwnce::l‘;o
only to Division Court officers, but to all P 5
officials. It has already, however Bill

brought before the Government, and & P!



June, 1865.]

LAW JOURNAL.

[Vor. I, N. S.—167

GENERAL CORRESPONDERCE—MONTHLY REPERTORY.

in course of preparation similar to that sug-
gested by our correspondent. There is, we
belicve, a similar act in force in England.—
Eds. L. €. G.]

To tae EpiTors oF THE LaW JOURNAL.

Tazation of costs—Fee to clerk for taxing
bill on judgment in default.

GreytLEMEN,—Is a clerk of the County Court
entitled to three shillings and four pence for
taxing a bill of costs in a judgment for default
of appearance? It appears to me that no
. 8uch fee can be charged in a bill of costs in a
Judgment for default of appearance, thére
being no possibility of an allocatur being
called for in such a case. I understand an

allocatur to mean a certified memorandum.

(for which three shillings and four pence is
Teceived) of the costs from the clerk of the
CQUrt, to be used in the event of being re-
Quired at a new trial, or for any other purpose.

An early answer will oblige yours, &c.,
A MEMBER OF THE PROFESSION.

To tue Epitors of o LAw JOURNAL.

Tazation—Fee to clerk for computation.
. GextLemey,—Will ‘you be kind enough to
Wform me, if a stamp of one dollar for com-
Putation is required on a judgment for default
of appearance, when there is no computation
Y the clerk, the only interest claimed by the
Paintiff having been inserted in the special
®dorsement on the writ of summons (by con-
%nt of the defendant), and no further interest

™quired to be calculated by the clerk ?

4n answer in your next issue will oblige

A MeMBER OF THE PROFESSION.

.[We insert the above, but have no space in
8 number for comments.—Eps. L. J.]

——
MONTHLY REPERTORY.

COMMON LAW.

Cr Jan. 27.

Evans v. WRIGHT AND ANOTHER.

leader— When granted—Tenant right—Dis-
pute as to who 13 tenant.

E, hired a farm, and his son resided on and
hian‘ged it, paying rent, and taking receipts in
oy "0 name. The defendants gave the son
e O® to quit, and a valustion of tenant-right
Wy Wade by valuers appointed by the defendants

the son, The father gave the defendants

notice not to pay the amount of the valuation to
any one but himself; and the son having com-
menced an action, to recover the amount of the
valuation, the defendants applied for an inter-
pleader order,

Ield, that this was a case for interpleader, and
that if the father was dissatisfied with the valua-
tion, he might apply to the court for relief. (18
W. R. 468.)

CHANCERY.

Jan. 81; Feb. 14, 28.
Jorp v. Woob.

L. J.

Domicil, acquired and original—Infant—Scotch
merchant resident in.India—Service inder for-
eign government.

A Scotchman went out to India in 1805, and
died there in 1830, having returned to Scotland
only once, for a short visit, in 1819. During the
whole of bis residence in India he was employed
in trade. There was no evidence of an intention
to return to Scotland before 1814, but from that
date there was abundunt evidence of a desire and
intention to return.

Held, that his Scotch domicil of origin was
never lost.

Domicil can be changed only ‘¢ animo et facto,”
and long and continuous residence in a foreign
country, other than that which is attributable to
employment in the service of the government of
the country, though possibly decisive as to the
Sactum, is merely equivocal as to the animus of
the propositus.

The animus requisite to effect a change of
domicil consists in an intention to abandon the
domicil of origin. ’

The cases as to servants of the East India
Company are exceptions to the general rule, and
their principle will not be extended.

Per TurNER, L. J.—No presumption of inten-
tion to change a domicil can be raised from resi-

dence during the infancy of the propositus. (13
W. R. 481.) R :

M. R. Feb. 8, 10, 13, 15.

Davies v. Orry.

Death of witness before affidavit filed.
Where a witness, who has sworn an affidavit,
dies before it is filed, the court will receive the
evidence, making allowance for the circumstance
that there has been no opportunity of cross-
examination. (13 W. R. 484,)

M. R. March 2.

WENTWORTH V. Lioyp.

Tazation of costs — Commission to examine wit-
nesses abroad.

The costs inclgrred in a colony, under a com-
mission to exawine witnesses, must be taxed in
England upon the ecale which would be allowed
in the colony, and the taxing master, in case of
difficulty, ought to refer to the colony for infor-
mation, but not to send the bill of costs there for
taxation. (13 W, R. 486.) '
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V.C.K. Feb. 28.

Lospox MONETARY Apvaxce, &c., CoMPaNY v.
Browxs.
Practice—Form of decree—Bill for a legal mort-
gage—Deposit of deeds.

Where there is & mortgage by deposit of deeds,
and the memorandum states an agreement to
execute a legal mortgage, o decree on a bill to
enforce the security will not direct & sale, but
foreelosure ; but if there is no memorandum, a
sale will be directed. (13 W. R. 460.)

V.C.W. Jan. 80; Teb. 13; March 3.
KizgwooD v. THoMPSOX.

Mortgage—Redemption—Power of sale—Purchase
by second mortgagee—Trustee for sale.

A second mortgagee may, in the absence of
fraud, purchase the mortgaged property, on the
best terms he can, when it is offered for sale by
a prior mortgagee, under a power of sale.

Such a purchase is not affected by the circum-
stance that the second mortgagee has taken his
security in the form of a trust for sale, or by the
circumstance that the second mortgagee was in
possession at the time of the sale. (13 W.R. 495.)

M. R. March 23, 27.
MoRTIMRR V. BELL.
Vendor and purchaser—Sale by auction—Pufjing.

A sale by auction is not rendered void in equity
by the fact that a puffer was employed—not to
screw up the price but only to prevent a sale at
an under value.

1: + .kes no difference that the defendant was
the wly Jond fide bidder, and that all the ten
biddings previous to his were fictitioas.

Semble, unless a sale is expressed to be without
reserve, it is implied that there will be 2 reserved
price or bidding. (13 W. R. 569 )

PROBATE.

Ix RE Excrism.

The intention of & testator that a duly executed
paper writing should operate as a will. may be
proved by parol evidence. (13 W. R. 503.)

Crorrs v. CROFTS.

Both the attesting witnesses to 2 will having
given evidence against its duf: execution, the
court held the presumption omnia rite esse acla, to
be rebutted, although the will appeared on the
face of it to be duly executed, and the attesta-
tion clause was complete and formal. (13 W.R.

526 )

INSOLVENTS.
(Gaxtied March 11, 1565 )
John Stickland.. --- Brantford.
Pavid Linklater .. Mitchell
Dasnicl Harmer... Montresl.
Samuel Morningstar . Rertie.
George S Morniogstar . Rertio.
- Bertlo.

Levi dorolagstar

i

... Gananoque,

... Owen Sound.
Sarnia.

Tp. Haldimand,
Port tlope.
Meaford.
Brighton.

Tp. Brock.
Hanntton.

Tp. Nottawasy;
Pembroke. s
Port Hope.

James Doyle.
Benjamin Allen .
Alfred Fisher.....
Charles Page Cameron .
William Wilson ..
William Mickle ..
Harrison C. Bettes .
John Allen ...
H. N. Case....
Jarzes Matchet.
Richard Dickeon..
William Bennett.

Frederick Rumball. Clinton.
Henry C. Kaye.... Guelph.
J. J. Marshall . Mount Forest.
.......... Stratford.
Montreal.
Joha Sharpe.... Asphode!
Henry Fowlds . Asphodel.
Norbert Goderre . .. Montreal.
Willilam Gordon . .. Millbrook.

Templeton Brown .. Peterboro’.

Chas. Desjardins . Quebec.
A uture. ... Quebec.
Androew Wallace Goderich.

Goderich.
(Gasetted, 15th March, 1585 )

-.... Seymour.

.. Peterborough.
. Tp. Mariposa.
. Tp. Mariposa.
. Tp. Maripoa
Mt. Vernon.
Merrickrille

Kobert Park..

John Sullivan
Francis W. Heatbe
Hector McLean ..
Huch McLeaa.....
Archibald McLean..
‘Thomas Gerrin jun.
T. R. Cousens ........
Mugloire Morrissette..
A. Youug & Son..
John David Fee

Ileny Bechtel, jun..
Robert Jones .........
George Trock Morehouse .
J. Bte D'Aoust
William Browne..
J. W. Stone ...
Giles Stone ...........
William Darley Pollard..
Rubert Sand
Joel Carpenter... e iinnnseenee

Stratford.
.. Tp. Waterloo.

Lachlio McQuarrie. - -

W. A, McPherson ... Ricl 4, C.E.
James Hicker..... Kingsten.
Adolphus Bourne Montreal.

Peter Joseph Githaasen

John Carmody Ottawa.
Anthony Gafacy . Tp Horton.
David W. Wartn Sclby.
Georze L. Robson Tp. Beach.
William Brogan .. Ayr.
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HUGH McKAY, of Delta. Esquire, to be a Notars Pek
iz Upper Canada.  (Gazetted May 6, 1963.) o
FREDERICK WILLIAM OLLARD, of Brockville Esg2

§2Gt;c)a Notary Public in Upper Canxda. (Gazetted 3.

THOMAS M. FAIRBATRNE, of Peterborough, Bqe
Barrister at-Law, to be a Notary Public in Upper Ciax
(Gazetted May 27, 1865.)

JOHN CRAWFORD, of Tienna, Esquire, fo bos Nos
Puliic1n Upper Canada. (Gazetted May 27, 1565)

CORONERS.
ARTIITR MOBERLY, Esquire, M.D., Associats o
County of Simcoe. (Gzzetted May 27, 1565.) .

STEPHEN F. SMITH, Esquire, M.D., Associata Com
County of Perth. (Gasetted May 27, 1865.)

WILLIAM HAWRINS VARDON, Esquire, MD, &t
clato Coroner, Connty of Waterloo. (Gazetted May %1%
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