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MAINTENANCE AND CHAMPERTY.

In the recent case of Colville v. Small, 22 O.L.R. 33, Mr. Justice
Middleton has determined that where a man takes an assignment
of a debt subject to an agreement that he is to sue for its recovery
and divide the amount recovered between himself and the
assignor that is a champertous agreement and void and that the
action cannot be maintained.

Such a transaction would be a champertous bargain and void
at common law because at common law choses in action
were not assignable; an assignment, therefore, such as was in
question in Colville v. Small would have no legal operation what-
ever at common law, and, aotwithstanding the assignment, the ac-
tion to recover the thing assigned would have had to be brought in
the name of the assignor, and if that action were brought by the
assignee in the assignor’s name, ever. with the latter’s consent,
he would have no legal right to maintain it, and hizs doing so
would be ‘‘maintenance.’”” The common law required every
suitor to prosecute und maintain his own suit and regarded any
third person earrying on suits in the name of others as commit-
ting an unlawful act which was called ‘‘maintenance’’ which
was an indietable offence at common law: see Alabaster v. Har-
ness (1894), 2 Q.B. 297; (1895), 1 Q.B. 639; 70 L.T. 375, and
if in addition to maintaining the action ue bargained for the

neeeds, or any part of the proceeds of the litigaticn, that was
called ‘‘champerty’’ and was also illegal and & eriminal offenca:
Meloche v. Deguire, 34 S.C.R. 29,

But it was of the essence of the common law offence of main-
tenance, that the action maintained should be the action of some
other person than that of the maintainor. No one could be
guilty of ‘*maintenance’’ in respect of an action brought in his
own name and at his own cost. The Judicature Act now permits
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the assignment of choses in action and enables the assignes to
sue for their recovery in his own name, and it is clear that an
assignee suing in his own name cannot be guiity of ‘‘ meintenance,”
Under the Act a man may validly assign a chose in action in
trust for himself (the assignor), and the assignee may lawfully
sue for its recovery and it was so determined by the Knglish
Court of Appeal in Fitzroy 1. Cave (1805), 2 K.B. 346; 93 L.T
499. If a man may lawfully assign the whole chose in action in
trust for himself why may he not assign part to the assignee for
his own use and part in trust for himself (the assignor) ¢ Accord.
ing to this decision in Colville v. Small this constitutes ‘‘cham.
perty.”

Champerty as the derivation of the word imports would
seem originally to have applied to real actions, and the common
law had to be supplemented by the statute against buying feigned
titles, which has since been repealed. Formerly a mere right of
entry could not be purchased so as to enable the purchaser
to sue for the recovery of possession in his own name, but now it
may. We have a statutory definition of ‘‘champertors’’ and a
declaration that ‘‘champerty’’ is illegal, but the Act is merely
declaratory of the common law, according to the Aect (R.8.0. e
327) : “*Champertors be they that move pleas and suits, either
by their own procurement or by others, and sue them at their
own costs, for to have part of the land at variance, or part of
the gains.”’

This statutory definition of ‘‘champertors’: appears to in.
clude as an essential part of the definition, the bringing or pro-
moting of a suit in the name of some other person; ‘‘mainten.
ance,’’ therefore, seems to be an essential part of the offence of
“‘champerty,’’ and although there may be ‘‘maintenance’’ with-
out ‘‘champerty’’ it does not sesm possible according to the
statutory definition of a champertor that there can be ‘‘cham-
perty”’ wi‘nl‘.. ut ‘‘maintenance,’’ except, perhaps, in the case of
# solicitor.
 In short, as was said by Davis, J. in Meloche v. Deguire,
supra, ‘‘champerty is defined to & species of which ‘mainten.
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ance’ is the genus. It is said to be a more odious form of main- -
tenance but it is only a form or species of that offoncc. The gist
of the offence both in ‘maintenance’ aud ‘champerty’ is that
the intermeddling is unlawful and in a suit which in no way
belongs to the intermeddler.’’

Champerty and maintenance may still be committed, the
offence has not been abolished, If a man (other than a solicitor)
at his own costs brings an action in another’s name, with that
other’s consent, or supplies, or agrees to supply, him with money
to bring it on an agreement to share in the proceeds of the iitiga-
tion that would be both maiutenance and champerty. The
bringing of a suit in the name of & person under disability by
his next friend, however, is not maintenance, because that is a
proceeding autl.orized by law and if a solicitor bring an action
for his client at his own cost, that is not ‘‘maintenance’’: Re
Solicitors, Clark v. Lee, 9 O.L.R. 708, but if he do so on an
agreement to share the profits of the litigation that would be
“‘champerty’’: Re Solicitor 14 O.L.R. 404, though perhaps not
“‘maintenance,’’ unless it be that the champertous agreement
would make that ‘‘maintenance,’’ which, without it, would not
be g0. And even though a client were to assign to his solicitor
some aliquot part of a chose in aetion the subject of litigation
instituted by the solicitor in his own name on his client’s be-
half, and at the solicitor’s own costs, that would also appear to
be, if not champertous, at all events, illegal, because of the
peculiar relation of solicitor and client, which precludes the
making of such bargains: Re Solicitor, 14 O.L.R. 464. A mere
agreemeant to divide the proceeds of litigation with some other
person does not of itself constitute ‘‘champeriy;’’ there must
also be & carrying on, or a furnishing or agreement to furnish
funds tc¢ carry on, litigation in the name of another who alone
is legally interested, on a promise of the fruits or part of the
fruits of the litigation.

‘When the case of Colville v. 8mall was previously before the
same learned judge on an interlocutory motion (see 22 O.L.R.
P. 2), he referred to the language of Cozens-Hardy, 1.J., in
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Fiteroy v. Cove, supra, where that learned judge said: *‘ Hence.
forth in all courts a debt must be regarded as & piece of property
capable of assignm t in the same sense as a bale of goods,
And on principle, I think it is 1ot possible to deny the right of
the owner of any property, capable of legal assignment to vest
that property in a trustee for himself. . . . If the assign.
ment is valid at all, it is valid in all courts, and the plaintiff ig
entitled to judgment ex debito justitie,”’ which is a distinet
authority for the proposition that there is no ‘‘champenty’’ in
e mzn transferring a debt to another in trust for himsulf (the
assignor) which seems to support the view which we have ex.
pressed, and we are therefore somewhat at a loss to understand
how the learned judge ultimately reached the coneclusion that
the assignminent of the chose in action in question was “‘cham.
pertous,’’

SIR WILLIAM BLACKSTONE.

The last number of Case and Comment has a series of articles
referring to the life and work of Sir William Blackstone, sctting
forth the various ways in which his immortal Commentaries and
other writings have conduced to the development and elucidation
of the laws of England. As to this it has been said by TLord
Campbell that he ‘‘rescued our profession from the imputations
of barbarism.’’ Sir William Jones writes:—*His Commentaries
are the most correct and beautiful outline that ever was exhibited
of any humen science.’”” Mr, Dicey thus refers to him:— By
virtue, both of his knowledge of law and of his literary genius,
Blackstone produced the one treatise on the laws of England
which must, for all time remain a part of English literature.”
Bentham says :-—‘*He it was who, first of all institutional writers,
has taught jurisprudence to s;eak the language of the scholar
and the gentleman, put a polish upon the rugged seience, and
cleansed her from the dust and cobwebs of the office.’’

We would gladly give more space to this interesting subjeet,
but have only room for the following, mainly compiled as we
are told, from various articles appearing iu the Law Timesi—
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‘William Blackstone, born July 10th, 1723, was the posthumous
son of a London tradesman. ‘‘If Blackstone's father—the silk
mercer of Cheapside—had not died hefore his son entered the
world,’’ says an English writer, ‘‘the author of the Commen-
taries on the Laws of England might have lived and died & pros-
perous tradesman—a citizen of ‘credit and renown’ like worthy
John Gilpin, and nothing more. But Fate ordered otherwise.
The silk mercer died, and young William Blackstone fell to the
care of his maternal uncle, Mr. Thomas Bigg, an eminent sur-
geon of London, by whom at the age of seven, he was put to
school at what his biographer calls ‘an exccllent seminary,’—to
wit, the Charterhouse, the school of Addison and Steele, of
Thackeray and Leech.”’

“‘So assiduous was he in his studies that at fifteen he had got
to the top of the school and was fit for Oxford, whither he went
shortly afterwards as an exhibitioner of Pembroke College—the
same college where, a few years before, Samuel Johnson, a poor
scholar, with characteristic independence of spirit, had flung
away the new shoes which someone in pity of his shabbiness had
put at hig door, Here at Oxford Blackstone assimilated much
Latin and Greek, logic and mathematics, and achieved a fellow-
ship at All Souls. He even composed a treatise on architecturs,
but the ‘mistress of his willing soul’ was poetry.

“It was & poetical age; the stars of Swift and Pope were
setting, but the stars of Thomson and Akenside, of Shenstone
and Gray, were rizing, and Blackstone had undeniably a very
pretty gift that way. Already at school he had won a gold
medal for a poem on Milton, and the fugitive pieces which he
afterwards collected shew that he might have won an honourable
place among the poets of the Augustan age of England. The
motto he prefixed to these effusions was the line from Horace:
‘Nec lusisse pudet, sed non incidere ludum,’ which may be
roughly rendered: ‘I shame not to have had my fling ; shame’s his
who cannot stop.’ Conscious that poetry was not his life work;
enascious, probably, of his own limitations in the art,—he bade
farewell to his muse in some excellent lines, and girded himself
up for his severer studies.
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*“It was no primrose path which he had chosen for himself
in this study of the law, but a steep and thorny track. There
was nothing in the legal London of the cighteenth century of
the well-ordered academic life to which he was used at Oxford;
no system of professional training, The age of moots and read.
"1gs was past and that of ‘pupilizing’ had not begun. This ig
how he sketches the novitiate of the law student of his day. ‘We
may appesl to the experience of every sensible lawyer whether
anything can be more hazardous and discouraging than the
usual entrance on the study of the law. A raw and inexperienced
youth in the most dangerous season of hia life is transplanted on
a sudden into the midst of allurements to plessure, without any
restraint or check, but -vhat his own prudence can suggest; with
no publie direction in what course to pursue his inquiries—no
private assistance to remove the distresses and difficulties which
will always embarrass a beginner. In this situation he is ex-
pected 1o sequester himself from the world, and by a tedious,
lonely process to extract the theory of law from a mass of un.
digested learning, or else by an assiduous attendance on the
courts to pick up theory and practice together sufficient fo
qualify him for the ordinary run of business.” We have changed
all that now, thanks very much to Blackstone himself. The law
student of to-day has his director of studies, his student's lib.
rary, his lectures, his prizes, his moots and debating societies.
Hud Blackstone himself enjoyed the last advantage—practised
declamation in & debating society—he might have won his way to
professional distinction earlier; for as his biographer admits, he
was ‘not happy in a graceful delivery and a flow of elocution,
and so acquired little notice and little practice.” Well was it,
however, for the world that he did not, for as a busy junior he
could never have laid the foundations of that wide legal learning
which shines forth in the Commentaries. We, looking back, can
gee this, but Blackstone only saw that he had been waiting
vainly on Fortune, the fickle goddess, for nearly seven years after
his call (1746), and he made up his mind to woo her smiles no
longer, but to retire to his fellowship at All Sov ..




SRS RIT TSN = U S RS 3 N TS (Y T PN ATVRE RO

\

SIR WILLIAM BLACKSTONE. 719

‘A most useful member of the college he proved. As bur-
sar he put the college muniments in order, he reformed the
system of accounts, completed the Codrington Library, and by an
essay on Collateral Consanguinity did muea w relieve the college
from troublesome claims by remote kindred of the founder. As
a delegate of the University press he made himself master of
the mechanical part of printing, remedied abuses, and rescued
the press from the ‘indolent obseurity’ into which it had sunk.
As visitor of Queen’s College he was instrumental in building
the flne facade of that college which now fronts the High
Street, Wherever he went Blackstone brought with him—all
his life—an active, orderly, reforming mind, and an enormous
capacity for taking pains, '

“‘At the suggestion of Murray, afterwards Lord Mansfield,
Blackstone delivered & series of lectures on English law, on his
own account, at Oxford, ‘and the experiment proved eminently
successful, The lectures are attended, we are told, by a ‘‘very
erowded class of young men of the first families, characters, N
and hopes,”’ and Blackstone’s fame as a lawyer grew in propor-
tion. The King paid him the compliment of asking him to
3 read his lectures to the Prince of Wales, afterwards George
III. An addition of the Great Charter and of the Charter of
: Forest, which he published at this time, added much to his
reputation; and so when, a year or two after, a professor was
to be appointed under Mr. Viner’s bequest to the University,
Blackstone was unanimously chosen.’

‘‘Jeremy Bentham, however, who attended the lectures, de-
clares that Blackstone was a ‘formal, precise, and affected lec.
turer—just what you would ex; .. from the character of his
writings—cold, reserved, and wary, exhibiting a frigid pride.’

& §
i ,
o
IS 4

4 But this estimate need not surprise us when we recall the mental
\ attitude of Bentham, who states that to no small part of the
¥ | lectures he listened ‘ with rebel ears,’

“For four years Blackstone was Vinerian Professor, a
period signalized by the composition of those lectures which be-
came known to fame as the Commentaries, and which, so it is
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said, brought the fortunate author a return of no less than
£14,000—probably the largest remuneration the author of a
single treatise has ever been able to secure, Blackstone’s prae.
tice at the Bar increasing, he resigned his Vinerian Professorship
in 1762, being succeeded by Robert Chambers, afterwards Chief
Justice of Bengal, but best remembered as an intimate friend
of Dr. Johnson. In 1777 Chambers was succeeded by Richard
Woodeson, who wrote several legal works of no great note, and
in 1793 he in turn gave place to James Blackstone, a son of the
first professor. A new distinction was conferred upon the post
when, in 1882, Mr. A, V. Dicey was elected to fill it; for his lec-
tures have given us his classic work on the English Constitution,
and his no less interesting and valuable Law and Opinion in
England.

“In 1759 on the strength of his rising fame, Blackstone had
taken chambers again in the Temple, and his own reports
(King’s Bench), covering the whole period from his eall to his

death (1746-1779), shew that his services were increasingly in
.demend. His name constantly appears in the arguments before

Lord Mansfleld. In 1760 he was invited by Chief Justice
Willez to take the coif. In 1763 he became Solicitor-General to
the Queen and a Bencher of his Inn-—the Middle Temple. But
it was not until 1765 that the first volume of his famous Comn-
mentaries, based on his lectures, made its appearance.

‘‘The Commentaries were written on the first floor (south) of

‘2 Brick Court, Temple, but not without interruption from a

lively neighbour. Oliver Goldsmith, recently enriched to the
amount of £500 by the profits of the Good-Natured Man, had in-
vested the money in the purchase of chambers on the second
floor of the Brick Court, exactly over Blackstone’s hoead, and
these chambers were the scene of mueh hilarious festivity. Some-
times it was ‘a cheerful little hop,’ at other tiines a supper party
with blindman’s buff, forfeits and games of cards, diversified
with Irish songs, or a minuet danced by (Yoldsmith with an Irish
lady, in which the poet testified the exurherance of his spirits by

wearing his wig back to front, or tossing it gaily up to the ceiling.
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‘Very probsbly,’ said Lord Chief Justice Whiteside, ‘while
Blackstone was deep in the mysteries of the Feudal system, his
investigations were interrupted by the merry companions of Gold-
smith singing lustily ‘‘ The Three Jolly Pigeons.”’ These overhead
revels naturally did not assist the progress of the great work, and
were the subject of frequent complaint on the part of the Doctor
of Laws against the Doctor of Physic.,’ But we may well over-
look the eccentricities and faults of Ireland’s sweetest poet when
we remember the splendour of his genius. We may say with
Dr. Johnson, who, when he first learned that Goldsmith was dead,
gadly remarked: ‘Poor Goldy was wild-—very wild—but he iz so
no more.’

“‘ Another interesting circumstance is related by Dr. Scott.
‘Blackstone,’ he says, ‘a sober man, composed his Commentaries
with a bottle of port before him, and found his mind invigorated
and supported in the fatigue of his great work by a temperate
use of it.’

‘“With his return to practice in London, Blackstone entered
Parliament as & member for Westbury. Wilkes, the notorious
agitator, had just then set the country in a blaze with an obscene
and impious libel, and in consequence had been expelled from the
House of Commons, and Luttrell eleeted in his place. This
election of Luttrell, known as the Middlesex eleetion, was chal-
lenged by the Whigs as unconstitutional on the ground that
Wilkes’ expulsion did not create in him an incapacity of being
re-elected. The Tories brought on a motion to declare Luttrell
duly elected, and Blackstone, being put forward to support it,
gave it as his opinion that Wilkes was by the common law dis-
qualified from sitting in the House. Grenville, on behalf of the
Whigs, retorted by reading a passage from the Commentaries (p.
162) stating the causes of disqualification, none of which applied
to Wilkes. Instead of defending himself, Blackstons, according
to Philo-Junius, ‘sunk under the charge in an agony-of confusion
and despair.’ ‘It is well known,’ says the same writer, deserib-
ing the scene, ‘that there was a pause of some minutes in the
House, from a general expectation that the doetor would say
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something in his own defence, but it seems that his faculties were
too much overpowered to think of those subtleties and refine.
ments which have since ocourred to him.” Smart party jour.
nalism of this kind must not be taken too seriously. Blackstons
was silent, partly because he was not naturally a ready debater,
and partly because your deep thinker takes longer to adjust his
ideas, But Sir Fletcher Norton—an expert debater—came to
his rescue and torned the laugh against Grenville: ‘I wish,’ he

said, ‘the honourable gentleman instead of shaking his head,
would shake a good argument out of it.’

““The passage in question from the Commentaries furnished,
no doubt, a capital argumentum ad hominem for debating pur-
poses, but it was not inconsistent with Blackstone's Parliament-
ary view. It enumerated the disqualifications for serving in
Parliament, not mentioning the cast of expulsion, which, no
doubt, Blackstone had not thought of before, and econcluded
with these words, ‘But, subject to these restrictions snd dis-
qualifications, every subject of the realm is eligible of common
right.’ In subsequent editions of his work Blackstone added Ex-
clusion from the House to the list, and hence arose the practice
at Whig banquets of giving as a toast ‘The First Edition of
Blackstone’s Commentaries.” Whatever the merits of the con-
troversy, its result was to disenchant Blackstone with Parlia-
mentary life. It taught him the lesson—to use his own words—
that ‘amid the rage of contending parties a man of moderation
must expeet to raeet with no guarter from any side.' "’

““Junius’s Anti-Blackstonian letters,’’ wrote Mr. N, W. Sib-
ley, ‘‘are some five in number, some of which were written under
the nom de guerre of Philo-Junius. Speaking of the learned
Commentator’s action in the Wilkes’ controversy, the great
satirist wrote: ‘Doctor Blackstone is solicitor to the Gueen. The
doctor recollected that he had a place to preserve, though he
forgot he had a reputation to lose. We have now the good for-
tune to understand the law, and reason the doetor’s book may
safely be consulted, but whoever wishes to cheat a neighbour of
his estate, or to rob a country of its rights, need make no seruple
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of consulting the doctor himself.” In the letter which he openly
addressed to Dr. Blackstone, Solicitor-General to Her Majesty,
Junius declared that the omission of a previous expulsion from
the category of incapaecities to sit in the House of Commons
amounted to so grave a defect in the Commentaries as to render
them—what Blackstone himself called unrepealed penal laws—a
snare to the unwary.”  Junius concluded: ‘If I were personally
your enemy I should dwell with a malignant pleasure upon these
great and useful qualifications, which you certainly possess, and
by which you once acquired, though they could not preserve to
you, the respect and esteem of your country. I should enumerate
the honours you have lost, and the virtues you have disgraced;
but having no private resentments to gratify, I think it suffi-
cient to have given my opinion of your public conduct, leaving
the punishment it deserves to your closet and yourself.’ To
employ Edmund Burke’s language about Junius, he made the
doector his quarry, and made him bleed beneath the wounds of
his talons. On the other hand, Blackstone’s oration in the
House of Commons on Wilkes’ re-election, while it gave birth to
a literature almost as extensive as that of the German critics on
Cicero’s ‘Oratio pro Murena,’ found able defenders, and the
doctor’s reply to Junius was not wanting in incisiveness. It is
impossible not to recognize the force of his defence that the
House had the power to pass a law on a particular person, that
the privilegium of the Roman law furnished 4 parallel, and that
acts of attainder afforded apt instances of laws passed against
particular persons. But perhaps Junius won a triumph over the
doctor, by his pointing out that the latter attributed to a resolu-
tion of one House the force of law, and that in 1698 an expelled
member was re-elected and sat again in the House. Besides his
support of the government in Wilkes’ case, Blackstone incurred
the censure of Junius for having been an adviser of Sir James
Lowther against the Duke of Portland in the dispute concerning
the Cumberland Crown lands in Inglewood Forest upon the
obsolete law of nullum tempus. But perhaps the letter written
by Junius under the nom de guerre of ‘Simplex,’ protesting
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against the pardon granted to one Quirk, a rioter during the
Wilkes’ contest, contains the most elaborate satire written by
Junius on Blackstone. The innuendo in the letter seems to lie
in imputing 4o Blackstone that he never gave advice conaistent
with his statement of the law in the Commentaries. But, so far
from denouncing his Commentaries on this occasion as ‘a snare
for the unwary,’ Junius said: ‘The respect due to his (Black-
stone’s) writings will probably increase with the contempt due

t~ his character, and his works will be quoted when he himself is
forgotten or despised.’

“‘In 1731 Parliament enacted that thereafter all proceedings

in the courts should be in the English language, written in com.
mon legible hand, and in words at length. ‘Such eminent per.
gonages, however, as Mr, Justice Blackstone and Lord Chief Jus.
tice Ellenborough,” says the Daily Telegraph, *‘frankly con-
fessed that they regretted the haleyon days when Norman-French
and Latin were the legal tongues. Norman-French, though fairly
copious as to vocabulary, was not always equal to demands made
upon it by legal gentlemen. Occasionally they found themselves
compelled to eke out their Norman-French with English, An
address to a grand jury is preserved, in which that body was
being at once cautioned against the dangers of Popery, and re-
minded of the enormity of the offence of those who received
stolen goods. ‘‘Car jeo dye,’’ remarks the draftsman, ‘‘pur leur
amendment, ils sont semblable als vipers labouring to eat out
the bowells del terre, which brings them forth, De Jesuits leur
pos.tions sout damnable. La Pape a deposyer Royes ceo est le
badge et token del Antichrist. Doyes etre careful to discover aux.
Receivers of stolen goods are semblable a les horse-leeches which
still ery, ‘Bring, bring.’ ’’ This was the jargon which Cromwell
abolished and King Charles II. restored to the courts, and which
Mr. Justice Blackstone lamented.

“In 1770 Blackstone was raised {0 the bench ag a judge of
the Common Pleas, and continued to sit until his death, nine years
later. But the great commentator on the laws of England was
not destined to develop into the great judge—the rival of Mans-
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field or Buller. He was lacking in initiative—-too cautious in his
views ; too serupulous in his adherencs to formalities. The repu-
tation he has left is that of a sound and painstaking judg-. not a
judge of the brilliant or architectonie order.

‘‘He was not too busy to find time for innocent amusements.
e was, says his brother-in-law, ‘notwithstanding his contracted

hrow (owing in a great measure to his being very near-sx'ghted)

and an appearance of sternness in his countenance, often mis-
taken for ill-nature, & cheerful, agreeabls, and facetious compan-
ion.” But all men have their failings, and his was a constitu-
tional irritability ¢f temper, inereased in later years by a strong
nervous affection. This may be illustrated by an anecdote re-
lated by the author of The Biographical History of Sir William
Blackstone: ‘I was perfectly well acquairted with a certain
bookseller, who told me that, upon hearing Mr. Blackstone had
commenced Doctor of Civil Law, the next time he did him the
honour of a visit, he (the bookseller) in the course of conversa-
tion, and out of pure respect, called the new made civilian,
‘“Doctor.”” This familiar manner of accosting him (as he was
pleased to term it) put him in such a passion, and had such an
instantaneous and violent effect, and operated upon him to so
alarming a degree, that the poor beoksecller thought he should
have been obliged to send for a doctor. People in these days
put such irritability down to temperament, and are rather proud
of it. Not so Blackstone, He was—so Lord Stowell tells us—
the only man he had ever known who acknowledged and be.
wailed his bad temper.’

‘““His home was at Priory Place, Wallingford-—conveniently
sitnate between London and Oxford—and here, as elsewhere, he
was active in local improvements, in road making and bridge
building; the bridge at Shillingford, well known 4o lovers of the
Thames, is one which we owe to him. To his architectural talents,
liberal disposition, and judicious zeal, Wallingford likewise owes
the rebuilding of the handsome fabrie, St. Feter’s Chursh. He
died on February 14th, 1780, in the fifty-seventh year of his age,
and was buried in a vault built for his family in this chureh.”’
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JUDGES vs, JURIES.

‘We have been favoured by Mr. John W. Hinsdale of
_ Raleigh, N.C., United States, with a copy of his address to the
North Caroling Bar Aseociation, in which he discusses at some
length two important questions:—
Firgt, Whether jury trial of ecivil actions should be abol.
ished, and if so, what is the best substitute.

Second. How can the system of trial by jury be improved.

After giving a sketch of the institution of trial by jury

established, as generally believed, by Alfred the Great, the
writer goes on to shew how, in times of oppression, jurors had
often stood between the oppressor and the oppressed, though
sometimes forced to hecome the weapon of the former. IHe
concludes this part of the subject by saying, ‘‘the halo of
glory which surrounds this institution by reason of the
splendid conduct of juries in the state trials of past ages still
dazzles us with its splendour, and unborn generations will cling
to it, in criminal cases, with increasing tenacity, love, and ad-
miration,’’ '

With regard to juries in civil actions the result is not so sat-
isfactory, In some classes of cases, as for instance where a
woman is a party, or where corporations are concerned, juries
are apt to be guided in their verdict in the first case by chival.
rous regard for the fair sex, and in the second by the opinion
that, as between a corporation, especially a railway company,
and a private person, the latter is the one to whom favour
should be shewn. He refers to the courts of equity, as they
formerly esisted, in which so wide a jurisdiction was exercised
by the judge alone, and where it so seldom happened that juries
were called upon to decide guestions of fact. He also quotes at
length the opinicn of the Hon. J. H. Choate, who puts the
case this way: **If jury trial is so good, why not extend it to the
numerous class of cases in which it is not taken advantage of?
Why not extend it to courts of equity, of admiralty and of
divorce?” If, he says,” ‘‘jury trial is such an admirable
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aystem let us extend it to the decision of all questions of fact”’
in all the courts. ‘‘If it is a system of doubtful utility, and
a bungling and uncertain means of arriving at justice, let us
then curtail it, at least in civil cases.’’

After quoting i..uy authorities and adducing many facts
to shew how often very little confidence could be placed in
the finding of juries in civil cases, the writer goes on to point
out why this is so, the reason being the incompetence of jurors
generally, from want of education, experience, and general
knowledge, to judge and sift testimony, and to detect false-
hood, for which something more than common semse is re-
quired. ‘‘Jurors are emotional, sympathetic, frequently pre-
judiced, and often regard their oath as a mere matter of form.
It is sometimesn a task beyond their powers to apply the propo-
sitions of law laid down by the court to the facts of the case.”
The writer’s conclusion is that all issues of faet in civil cases
can be more safely, certainly, and satisfactorily determined by
one or three impartial, experienced, and learned judges, than
by a jury, however honest and well-intentioned.

This is the answer to the first question, and in pursuance of
it the writer proposes that ‘‘all civil actions should be tried by
three nisi prius judges who should rotate and thus avoid all
possible local influence, prejudice or favour.”” But however
desirable and however much desired, svzh a change may be, there
are constitutional diffieulties in the way which must be removed
before it can be effected, and these the writer proceeds to con-
sider, and to point out how, until they are removed, the system
of trial by jury may be improved. Into this part of Mr.
Hinsdale'’s address we cannot enter as it deals with conditions
differing from ours, and with which we are not concerned.
Enough has been said upon the general question to shew what a
strong feeling exists among those engaged in the administration
of justice in the United States in favour of the substitution of
judges for jurors in all civil cases for the trial of questions of
fact as well as of law.
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In this country, as well as in England, the trend of publie
opinion is in the same direction, as is proved by the increasing
number of cases in which the decision of a judge in questions
of fact is preferred to that of a jury and by the tendency in all
matters of procedure to adopt the same principle.

TRESPASS BY AEROPLANE.

The art of flight has progressed so rapidly, and cross-country
flights are of such frequent occurrence, that the question of
trespass by flying over a person’s land merges from an abstract
subject for disenssion into & matter of the greatest practical
importance. The following observations discuss (1) the ,iro.
position that it is an act of trespass merely to fly over a person's
land, and (2) the right of a landowner forcibly to eject a tros-
passing aviator,

(1) To constitute trespass, which may bhe defined as the
wrongful entry upon or the interference with the possession of
the land of another person, proof of entry either actual or con-
struetive is neeessary., Constructive entry includes every iuter-
ference or entry other than actual or physical entry, and it is
submitted that, on the existing authorities, the Hight by an
aviator over the land of another without alighting is a con-
structive entry, and constitutes an act of trespass.

Cujus est solum ejus est usque at emlum. He who possesses
land possesses also that which is above it, but whether the owner
of land can maintain an action for trespass against a man
who uses the air above his land by fly . :* 'n an air-machine has
been doubted by Leord Ellenborough, wut affirmed by Lord
Blackburn., In Pickering v. Rudd, [1815] 4 Camp. 219, where
the defendant nailed to his own wall a board so as to overhang
the plaintiff’s close, it was held by Lord Ellenborough that en
action for trespass would not lie against a man for interfering
with the eolumn of air superincumbent on a close, but that the
proper remedy for any damage arising from the board everhang-
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ing the close would be by an action on the case; otherwise it
would follow that an aeronaut would be liable to an action of
tresp’ ss quare clausum fregit st the suit of the occupier of every
fleld over which his balloon passed in the cours: of his voyage.
Lord Ellenborough’s dictum was gquestioned fifty years later in
Kenyon v. Hart, [1885] 6 B. & 8. 249, 252, wherein Blackburn,
J. (as he then was), said, ‘I understand the good sense of that
doubt, though not the legal reason of it’’; and it is diffieult to
see how Pickering v. Eudd is an authority of assistance to the
argument that flight over & person’s land is not an act of tres-
pass. From the judgment of Lord Ellenborough it is clear that he
was of opinion that, although no action of trespass would lie, the
proper remedy would have been by an action on the case. Itmust
not be forgotten that this case was decided in the year 1815,
when, as was recently observed in the Court of Appeal, the form
of an action was of the utmost importance in the eyes of the
court, and when there was no machinery by which an action of
trespass could be turned into an action on the ease. 'The old
distinction between an act which itself occasioned a prejudice
and an act a consequence from which was prejudicial, was
abolished by the rules of the Supreme Court under the Judica-
ture Aects, and the one action of trespass now covers both an
action of trespass and an action on the case.

It is submitted that the occupier of land is entitled to the
free user of the air above his land. Although there is no right
to air under the Prescription A t, or as an easement by pre-
seription from the time of legal memory, it has been held that a
vestry or a board of works in whom is vested the management
and control of the streets situate within their district are entitled
to so much of the air above the streets as is compatible with the
ordinary user thereof. In Wandsworth Board of Works v,
United Telephons Co., [1884] 13 Q.B.D. 904, the defendants
suspended from chimneys telephone wires across a street. An
injunction restraining the de..ndants was granted by Stephen,
J., which was dissolved by the Court of Appeal, the ratio deoi-
dendi being, not that the air above the surface of the street was
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not vested in the plaintiffs, but that although the plaintifls weprs
entitled to so much of the area which was above the surface ag
was the area of the ordinary user of the street as a street, the
suspension of wires from chimneys did not interfere with the
ordinary user of the street in question. It is elear from the
judgment of Brett, M.R., that he did not question the law as
stated by Lord Cuke, and that not only the owner of land
under & grant is entitled to the free user of the air above the
land, but that the word ‘‘street’ in an Act of Parlimuent in.
cludes the air necessary for the ordinary user of the street,

Moreover, it is common enough to commit trespass by wrong.
ful entry below the ground us by mining, and there svems no
reason why wrongful entry above the surface should not similarly
constitute an act of +‘respass. The improbability of actual
damage is irrelevant to the pure legal theory, neither iy it
pecessary that there should be force nor unlawful intention;
there seems every reason to support the proposition that the
mere flight over a person’s land is an act of trespass, and that
an action would lie against the offending aviator.

(2) The owner of land upon which a trespass is eommitted
is entitled to remove the trespasser, and may use in so doing that
degree of foree which is necessary to eject the wrongdoer, The
right to eject being a remedy whereby the owner of nroperty may
assert his rights, the following question may shortly come hefor
the court to be decided.

Acts of trespass to land have been committed by A. flying
repeatedly at a level within the height of ordinary buildings
over B.'s land. B, iustead of bringing an action for damages,
or for a declaration that A, is a trespasser, or to restrain him
from further acts of trespass, determines to terminate at once
the annoyance by exercising his right of ejectment,

It is not easy to see how the owner could enforce his right,
except by shooting at the meroplame with the object cither of
frightening the aviator away, or of *‘winging’’ hiz machine and
compelling the aviator to descend; and the question at once arises,
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:,s were would the owner be committing an illegal act, and what would

face as be his liability if the aviator were (a), injured; (), killed.
of, the (e) It is clear that if B, shot at A.’s aeroplane without warn.
th the ing and without taking any precautions he would be committing
- the a eriminal offence. It may, however, be argued that a prudent
l.nw as course would absolve the owner from any eriminal liability aris-
£ land ing from the consequences of his act. It may be said that the
ve t_h’"‘ owner should, in the first place, fire a blank cartridge as an in-
‘m- vitation to A. either to fly away or descend, just as 'a gunboat
't 2 warns a foreign trawler fishing in prohibited waters by firing
vrong. a blank shot across the Lows of the offending craft. If a blank
ms no e‘" cartridge had no effeet, B. should, before actually shooting at
lavly the aeroplane, fire ball eartridge past the aercplane, so that the
aetual whistling of the bullet through the air might indicate to A. that
i it 4 B. was seriously determined to ecompel him to deseend. Having
btion; taken the above preliminary steps, in addition to the precaution
it the ¥ of engaging a skilled marksman and meehanieian to shoot at the
1 that j offending acroplar:, it may be argued that to fire at A.’s acro-
plane would be neither an act of unnecessary violenee, nor for

nitted that matter a eriminal act at all.

¢ that } The answer to this argiment is that it is a felony punishable
The ¥ with penal servitude for life, unlawfully and maliciously to
© mav shoot (or even attempt to shoot) at a person with intent to
H,rm.‘u ; maim, disfigure, disable, or do any other grievous bodily harm.
: Although there may be no intent to maim or disfigure, the
Iying : ohjecF of the shooting is to disable the ‘aeroplanc, and there is
‘iinm; ; suff.iclent mens rea, therefore, to. constitute the above felony.
1;1;::3 It le & misdemeanour, also, p.m.nshable with five years’ penal
1 liini : servitude, unlawfully and maliciously to wound any person, or
infliet any grievous hodily harm upon him: and in R. v. Ward,
onee LR. 1 C.C.R. 856, it was held that a man who fired a gun at a
' boat with the ohject of frightening away the oecupant,' and who
*ight, wounded him owing to the boat being suddenly slewed round,
er of was rightly convicted of malicious wounding. It does not appear
> and : * from the report of the case that the prisoner was the owner of the
rises, water upon which the boat was, uor that he was enforeing a
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legal right, but it is not likely that the courts would draw s
fine a distinction between this case and that of an owner protect.
ing his property, and therefore the act of shooting at a trespass.
ing aviator, or even merely of pointing a gun which the owner
knew to be loaded, would be the commission of a criminal offence,
and of an act of unnecessary violence,

{b) If the result of the shooting were fatal, the owner would
be guilty of manslaughter, even if it is assumed in his favour
that no offence under 24 & 25 Viet. c. 100, has been committed,

It is a principle familiar to all that every criminal offence
involves the mental condition of a ‘* vicious will’’ or ‘‘intention,”
and that there must be some form of mens rea, i.c., the wrong-
doer must (1) be able to “‘help doing’’ what he does, (2), know
that he is doing u erimin~l act, and (3), every sane adult is pre-
sumed to foresee and to intend the natural consequence of his
conduct. Assuming that the owner has the right to eject tres.
passers, and that he has used the only force which ean under the
circumstances be used by him, it would be idle for the owner to
argue that he did not know that a fatal accident 1:ight result, or
that it is impossible to foresee such a contingency arising, or
that, taking everything into consideration, such as the care with
which he had fired at the aeroplane, and that he had warned
the aviator of his intention to shoot, he had not in law intended
the natural consequences of his act.

But the opinion has been expressed by Denman, J., in R, v,
Prince, LR. 2 C.C.R. 154, that criminal liability may exist even
where there is an intention to do some act which is wrrng, even
although it does not amount to a crime; whilst Bramwell, B,
giving judgment in the same case, actually went so far as to say
that the intention to commit an aet only morally wrong was
sufficient mens rea.

However much this latter view may be questioned, it is
clear that eriminal liability exists where there is an intention
to commit & erime, even although it is not the particular erime
in fact commiti.  or where there is an intention to do a tortious
or wrongful set which yet falls short of a erime, To shoot with
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R

fatal result at a trespassing aviator, without warning and without
taking precaution, would be manslaughter (assuming always
that 24 & 26 Vict. c. 100, does not apply), because = owner in-
tended to commit and did in fact commit an aet which was wrong.
Neither would the taking of precautions, as suggested above,
absolve the owner from lisbility since every sane adult is pre-
sumed to intend the matural consequences of his conduct, and
is assumed by law to have the power ‘of foreseeing these conse-
quences. From whatever point the question is approached; it
seems clear that the owner would not be able to enforee his right
of ejectment, but would be obliged to rest content with his right
of action for damages or for a declaration, or for an injunction
to restrain further acts of trespass.

In view of the present stage of development arrived at by
the wcience of aviation, the writer ventures to suggest that the
landowner has at hizs command all the remedies he requires, and
to express the hope that no landlord will be tempted, should he
read this article, to institute proceedings for trespass against
an aviator merely for flying over the owner’s land.—Law Maga-
gine.

VERBUM SiP.—On the door of the old Court-room of the
Court of Appeal at Osgoode Hall is affixed the notice: “Danger.
ous, keep out.”

NE SUTOR ULTRA CREPIDAM :—Motion before Court of Appeal
for gstated case by way of appeal from the conviction of a
cobbler, aged 73, for non-support of his second wife aged 63, Mr.
Justice Magee: ““She was probably his last, and he did not stick
to her.”’
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REVIEW OF CURRENT ENGLISII CASES.
{Registered in accordance with 4he Copyright Ast.)

ADMIRALTY—-BILL OF LADING—INCORPORATION INTO BILL OF LAD-
ING OF CONDITIONS OF CHARTER-PARTY——ARBITRATION CLAUSE
—STAYING ACTION.

The Portsmouth (1910) P. 293. 1In this case goods were
shipped under a bill of lading whieh provided for payment of
freight ‘‘and other conditions as per charter-party.”’ The
charter-party provided inter alia for the payment of demurrage,
and also contained an arbitration clause in the event of any
dispute. The shipowners commenced an action for demurrage
against the holder for value of the * 1l of lading, and an appliva-
tion was then made by the defendant to stey the action, on the
ground that the matter in dispute must be referred to arbitration,
The County Court judge granted the application and the
Divisional Court (Evans, P.P.D., and Deane, J.) affirmed his
decision holding that the terms of the charter-party were hy
reference incorporated into the bill of lading,

EMpLovERS® LIABILITY—NOTICE OF ACCIDENT—REASONABLE DOUBT
AS TO CAUSE OF DEATH—PREJUDICE TO EMPLOYER—WORK-
MEN'S CoMpENSATION AcT, 1908 (6 Epw, VIIL o, 98), = 1.
sus-g. 1, 8. 2 (1a), 8. 8—(R.B8.0. ¢. 160, 5, 13 (5)).

Ele v, Harl-Dyke (1910) 2 K.B, 677 was an action umder
the Employers’ Liability Aect, 1906, which contains similar pro-
visions to those in R.S.0. ¢, 160, 5. 13, as to giving of notice.
The deceased workman had died in Oetober and no netice of the
aceident was given until December. The exeuse for not giving
the notice was the uncertainty of the real cause of tho deceased
workman's death, and this was held to be a ‘‘rcasonable cause"’
fur not giving the notice within the statutory period.

JOMPANY—WINDING-UP—OFFICIAL RECEIVER AND LIQUIDATOR——
Fraup—EXAMINATION OF PERSON CIIARGED~—IJIQUIDATOR
UNSUCCESSFULLY OPPOSING APPLICATION FOR EXCULPATION-—
JURISDICTION TO ORDER LIQUIDATOK TO PAY COSTS PERSONALLY.

In re Tweddle & Co. (1910) 2 K.B. 697. This is the decision
of the Court of Appeal (Cozens-llardy, M.R,, and Farwell and
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Kennedy, 1.JJ.), varying the judgment of the Divisional Court
(1910) 2 K.B. 67 (noted ante, p. 537). As was remarked in that.
note, while agreeing with the Divisional Court that in respect of
the liquidator’s report and the consequent examination of the
parties charged therein with fraud, the liquidator was merely
discharging his official duty and as to those proceedings there
was no jurisdietion to order him to pay costs personally, yet
the Court of Appeal considered his unsuccessful opposition to
the motion of the party charged for an exculpatory order stood
on a different footing, and having made himself an active partv
to litigation he incurred a personal liability to pay costs if he
failed, and the order of the Divisional Court was varied by
directing him to pay those costs,

JUSTICES—PRACTICE—HEARING OF INPORMATION-—ABSENCE OF
INFORMANT—EXAMINATION OF WITNESSES BY POLICE OFFICER.

In May v. Becley (1910) 2 K.B. 722 an information was
preferred by Beeley, superintendent of poliee, against the appel-
lant May, charging him with driving & motor at an excessive
speed on the highway. On the hearing the informant was not
present nor represented by counsel or solicitor, but witnesses
were produced and examined in support of the information by
a police sergeant who was also one of the witnesses in the case.
The appellant’s solicitor called the attention of the justices to the
fact of the sergeant taking the conduect of the ease, and they
offered to adjourn, but the solicitor for the appellant declined an
adjournment and the appellant was convieted, no objection
being made to the hearing of the information in the informant’s
absence. On appeal from the convietion the Divisional Court
(Lord Alverstone, C.J., and Bucknill, and Bray, JJ.) held that
though there was some conflict as to what actually took place before
the justices in regard to the offer to adjourn, the court was
hound to accept the stutement of the justices, and the appel-
lant having waived the adjournment offered could not now
contend that the mere fact that the police officer had improperly
acted as advoeate in the absence of the informant, invalidated
the convietion.
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Correspondence ’

—im

GorboN V. HorNE AND Tur Privy CouNciv.
To the Editor, CANADA Lav JOURNAL:

DEar Sir,—I have read with interest Mr, Deacon’s letter in
your last issue as well as your editorial comments upon the
case of Gordon v. Horne, May I be permitted to add my it m
to the discussion. I have read the evidence set out in the
judgment of Clements, J., in 13 B.C. 140-141. It seems t» me
inecomprehensible how any court composed of reasonable men
could have come to any other conclusion than what was
arrived at by the Supreme Court of British Columbia, and by
the Judicial Committee of the Privy Couneil, It was not a
question of conflict of evidence but one as to the evidence of
the defendant himself. 1 cannot see how the Privy Couneil,
the court of last resort, could have come to any other con-
clusion. Yours, ete.,

K. C
Toronto, Nov. 22,

Apmmranry Law axp CommoN Law,

To the Editor, C.-Napa Liaw JourNnaL, ToRONTO:

Drar Sir,—In your issue of November 1st, at page 654, you
cite The Drumlanrig (1910), p. 249, to shew ‘‘the difference
between admiralty law and common law on the question of
liability for negligence.”’ May I suggest with all deference
that your comments on this case do not define this difference
in accordance with the cases? You contrast the ~ommon law
rule of Thoroughgood v. Bryan with the admiralty rule adopted
in The Drumlanrig, and point that while the commeon law-rule pre-
vents a passenger injured in one of two colliding vehicles,
equally in fault, fromn recovering damages from the driver or
owner of the other vehicle, the cargo owner, on the other hand,
under similar circumstances can recover half his damage from
the owner of the other hoat. You suggest that the cargo owner
has a bhetter remedy than the passenger. Is it not so that
Thoroughgaod v. Br.1e was decigively overruled by the House
of Liords in The Berning, 13 A.C. 1, and that the doctrine that
the passenger is always identifled with his vehicle was emphatie-
ally condemned? And was not the main point in the Drumlanrig
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case that the cargo owner could recover only half of his damages
from the owner of the other boat? Ts it not the fact that the
difference between the admiralty and common law rules is, in this
light, rather the reverse of what you suggest ?

Then, too, when you say that it seems to follow that this
(The Drumlanrig) case would govern the practice in Canadian
Admiralty Courts, because the Colonial Courts of Admiralty
Act (Imp.) permits our Court of Admiralty to exercise its
Jurisdiction ‘‘in like manner’’ as the High Court in England, do
you not overlook section 918 of the Canada Shipping Act

(R.S.C. 1906, c. 113), which gives us express legislation on the
point?

I hope you will not think me too eritical, and that’ you will
believe me as thankful as your many other readers for the

uniform accuracy and interest of the JoURNAL’S articles and
reviews.

Faithfully yours,

Kingston, Ont. Francis Kine.

[Notwithstanding what is said by the House of Lords in
The Bernina, 13 A.C. 1, regarding their Lordships’ disapproval
of the principle on which Thoroughgood v. Bryan was decided,
it is an arguable point whether that case is not still an authority
at common law. (See per Williams, L.J., p. 262, per Moulton,
L.J., p. 265.) The reporters say it was overruled, but it must be
remembered that the point actually decided by the House of
Lords was merely that the rule laid down in that case did not
apply in Admiralty. The English Court of Admiralty is, as Mr.
King is aware, a Division of the High Court of Justice, and that
being the case, R.S.C., ¢. 113, 5. 918, to which he refers, merely
shews, as was stated in the note, that The Drumlanrig, is an
authority in our Courts of Admiralty. As the law stands, we
think, with all due respect to Mrp. King, that the comment to
which he objects, though perhaps not free from question, can
hardly be said to be manifestly incorrect. We are rather in-
clined to think it would require a decision of the House of Lords
expressly on the point involved in the case of Thoroughgood v.
Bryan before that case could be considered by any inferior

Court to be overruled. See Parent v. The King, ante, p. 694.
—Ep1tor, C.I.J.]
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REPORTS AND NOTES OF CASES.

Dominion of Canava.

SUPREME COURT.

Exch. Court.] [November 2.
TaE King v. ST. CATHARINES HyDRAULIC CoO.

Lease—Covenant for renewal—Construction.

A lease for twenty-one years, made in 1851, of mill-races and
lands on the old Welland Canal contained the following cove-
nant: ‘‘After the end of 21 years, as aforesaid, if the said
(lessors) shall or do not continue the lease of the said water and
works to the said parties of the second part or their assigns,”’
they would pay for improvements. After the expiration of the
lease, in 1872, the lessees remained in possession and in 1880 they
asked for a new lease ‘‘with trifiing alterations,”’ but were in-
formed that their application could not be considered until the
nature of the alterations was submitted. Nothing further was
done, and on the expiration of a second term of 21 years the
lessors resumed possession of the premises. The lessees filed a
petition of right claiming compensation for improvements.

Held, that, the lessees were entitled to a renewal of the
original term but not to a renewed lease containing the above
covenant; that they were entitled to renewal or compensation;
that their occupancy during the second period constituted a re-
newal, having obtained which their right to compensation was
gone. Appeal allowed with costs.

Dewart, K.C., for appellant. Mowat, K.C., for respondent.
Collier, K.C., for sub-lessees.

——

Man.] [November 2.
Dominion Fisug Co. v. ISBESTER.

Negligence—Ship on fire—Injury to passenger.

A ship lying at her dock caught fire during the night and was
destroyed. The officers of the ship failed to arouse passengers
asleep in the cabins in time to permit them to escape in safety
and, in an action to recover damages for injuries sustained
in consequence by one of the passengers the owners adduced
no evidence to explain the origin of the fire.
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Held, that, in the circumstances, the only inférence to be
drawn was that the owners were grossly negligent.

In such an action the owzer of the ship cannot invoke the
limitation provided by seetion 921 of the Canada Shipping
Act, R.8.C. 1906, ¢. 113. Appeal dismissed with costs.

Affleck, for appellants. Blackwood, for respondent.

Que.] . [November 2.
OUTREMONT v. JOYCE.

Appeal—Jurisdiction—3atter in controversy—Instalment of
municipal {ar.

In an action instituted in the province of Quebee to recover the
sum of $1,133.53 claimed us an instalment of an amount exceed-
ing $2,000 imposed on the defendant’s lands for special taxes,
the Supreme Court of Canada has no jurisdiction to entertain
an appeal althcugh the judgment complained of may be con-
elusive in regard te further claims arising under the same by-
lnw which would exceed the amount mentioned in the statute
limiting the jurisdietion of the Court. Dominion Salvage and
Wrecking Co. v. Brown, 20 Can. 8.C.R. 203, followed. Appeal
quashed with costs,

Beaubien and Lamarche, for appellant. Davidson and
Ritchie, for respondent.

Drovince of Ontario.

COURT OF APPEAL,
Full Court.] [October 13,
Barxerr . Granp Truxk Ry, Co.

Ia’ar'lway—-(_,‘olla‘.x-{on—g\'«*gl'z'gvncn—I—njm'y to  licensee or tres-
passer on another railway.

Appeal by defendants from the judgment of a Divisional
Court, 20 O.L.R. 390, which set aside the judgment entered
for the defendants by Mereprri, C.J.CP.,, upon the findings
of a jury.

The plaintiff was on a car of the Pere Marquette Ry. Co.
when the accident®happened. Ile was not a puying passenger,
but getting a gratuitous ride. The injury was caused by a car
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of the defertdant’s colliding with the ome on which the plain.
tiff was, The accident was caused by negligence of the defend-
ants. The Divisional Court held that the plaintiff was a
licensee and entitled to recover damages against the defend-
ants. :

Held, that the judgment of the Divisional Court should be
sustained, for even if the plaintiff were a trespasser the de-
fendants were liable. He was not at the time a trespasser upon
the rights of the defendants. The accident was caused by their
gross negligence and it was no objection to the plaintiff’s elaim
to say that if the Pere Marquette Company or their employees
had known of his presence, they would have objected and per-
haps removed him. This would not relieve the defendants of
their responsibility for the injury. 1t did not appear that as
between the defendants and the Pere Marquette Company there
was an obligation upon the latter not to permit any but their
own employees to be upon their train, They might (as the
evidence shews their trainmen were in the habit of doing)
allow others beside their own employees to be upon the same
train under similar circumstances. 'There was nothing to
absolve the defendants from the duty of exercising due care
to avoid collision with the Pere Marquette train.

MerepiTH, J.A., dissented on the ground that the plaintift
was a mere trespasser and that the defendants owed him no
duty.

Appeal dismissed with costs.

D. L. McCarthy, K.C., for defendants. Faulds, and Barticit,
for plaintiff,

Full Court.] [October 22,
TREASURER OF ONTARIO ., PATTIN,

Succession duty—Deceased resident of Ontario, but owning
mortgages on lends in foreign country——Speciallies—
Dowictle—Situs of debt.

Appeal by administrator of a deceased from the judgment
of the judge of the Surrogate Court of HEssex, who held that
certain mortgages belonging to the deceased on lands in the
United States and made by mortgagees residing there, were
liable to duty. The deceased died at Windsor on February 18,
1907, having resided there for about seven years. By the law
of the state where the lands were these mortgages were instru-
ments under seal creating debts by specialty, suffleient to ereate
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them that ac: rding to the law of this province at the time of
the death of the deceased. The mortgages were in his custody
at Windsor.
 Held, Gamrow, J.A., dissenting, that these mortgages could
not be said to be instruments creating merely simple contract
debts. They were bona notabilia and as such were compnged
of the list of properties held by the personal representative
upon his application for letters of administration. The cstate
was therefore liable to succession duty in respect of the amount
of these mortgages.

F. D. Davis, and Cartwright, K.C., for appellant. Hanna,
K.C,, and McLeod, for treasurer of Ontario,

Province of Mova Heotia.

SUPREME COURT.
Russell, J.—Trial.] [November 8.
O’BrIEN v. CrROWE.

Contract to saw lumber—Failure to complete—Defective work—
Termination of contract—Damr.ges.

Defendant contracted for an agreed price ‘‘barring acci-
dents’’ to saw for plaintiff a certain number of feet of lumber
per day from logs which plaintiff was to deliver at defendant’s
mill. The logs were sawn in such a way as to render a percent-
ags of the lumber produced unmerchantable and to considerably
reduce the market value of a large portion of the balance, The
defence was raised that the logs were delivered at the mill in a
muddy condition and in some cases were covered with frozen
mud to such an extent as to cause the saws to work irregularly
so that the lumber could not be sawn to a uniform thickness.

Held, 1. This was one of the aceidents with which the defen-
dant had fo reckon when he undertook to do the work and that
it was no excuse for his failure to carry out his contract.

2. The plaintiff was justified in terminating the contract and
in making other arrangements for the sawing of his logs and
that he was entitled to recover damages both for the non-
completion of the contract and for the defective manner in which
part of the work was done, the damages in the later case being
the reduced price which the lumber brought in the market.

B. T. Graham, for plaintiff. J. P, Bill, for defendant.
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Longley, J;] [November 8,
* GIRROIR v. MCFARLAND,

Title to land—Question of, will not be tried on affidavit on sum.
mary applicalion—"jectment-—Parties—E fect of judgment,

Plaintiff recovered a judgment in ejectment against defendants
in respect to a lot of land claimed by him of which they were
alleged to be in possession and an order for a writ of possession
was granted in pursuance of whieh the applicant in ithe present -
proceeding was removed and plaintiff was placed in possession.
The applicant moved for an order to restore her to possession
on the ground that subject to a deed made to plaintiff hy
way of mortgage she was sole owner of the land by purchase
and 1n sole possession at the time of the granting of the order for
the writ of possession and recovery of the judgment in ejectment
and that she was not a party to the proceedings in which the
judgment was recovered.

Held, dismissing the motion with costs that the question of
title—the question of the validity of the deed or to vary its
character—could not in the face of the judgment already
given and exeented be tried on suninary motion and on affidavit,

W. Chisholin, in support of the application, Gregory, K.C.,
eontra.

Meagher, J.—Trial. | [November 10,
Frrner v. TlonLaND,

Bills and Notes—Consideration—S8ale of goods—Part delivery—-
Loss by fire—Question of litle.

Plaintiffs ordered from Belgium a number of packages of
goods including 4H puckages for defendant all of which arrived
at Ialifax consigned to plaintiffs and without any mark dis-
tingnishing those ordered for the defendant from the others
The terms of payment agreed on were 30 days after the arrival
of the goods which was understood to mean 30 days after deli-
very of the invoice. Defendant was notified of the arrival of
the goods and failing to take delivery they were removed to
plaintiffs’ warehouse. Defendant asked for and received deli-
very of a part of the goods and the balance was held to his
order. Defendant was unable to pay for the goods at 30 days as
agreed and offered his note at 60 days, which plaintiffa accepted,
defendant paying the interest on the additional thirty days
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After the giving and sceeptance of the note and the delivery
of the part of the goods above referred to the warehouse with
the balance of the goods was destroyed by fire,

Held, 1. The extension of time asked for and given to defend-
ant involved a change of position on the part of plaintiffs con-
stituting consideration for the note.

2. There was an implied promise on the part of plaintiffs
to deliver the balance of the goods and to pay daumages in the
event of their failure to do so.

Semble, that in order to support the defence of failure of
consideration defendant must prove a demand and refusal
And if the title passed and plaintiffs were merely holding the
goods as agents or bailees of defendant they were at defend-
ant’s risk and there was no failure of consideration.

Mellish, K.C., for plaintiffs. W. B. A. Ritchie, K.C,, for
defendant.

Drysdale, J.—Trial.| [ November 10.
FENERTY ©. Crty or Hanmax,

Water and water courses—Public supply—=Storage system—
Private owners—Reservation of rights for milling pur-
poses—Limiiatior of,

By a deed mele in 1846, hetween plaintiffs’ predecesssors
in title and the city of IL., the e¢ity was given the right in con-
neetion with its water supply system to bring the waters of
Long Lake into the Chain Lakes for storage purposes and the
right of plaintiff's predecessors to receive water for their mills
was expressly limited to the quantity of water naturally flow-
ing theretofore from the Chain Lakes,

Held, that plaintiffs’ rights must be based upon the natural
flow of water from the Chain Lakes as it existed prior to the
date of the deed, and that they were coneluded by the terms of
the deed from asserting the right to a greater flow by reason of
the fact that the city had constructed extensive storage dams
and Lad made one large water-shed and had increased the
flow by bringing into the Chain Lakes other streams.

Fenerty, for plaintiffs Bell, K.C., for defendant,

Longley, 4.} ' [November 19.
Tae Kixe v. McKay,

Intoxicating liquors—Certiorari—=Second .pplication.

Application was made to a judge of the Supreme Court
to remove a conviction for a violation of the Liquor License
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Act and was refused on the ground that the afidavits of justi.
fication of bail were not sufficient. The affidavits were amended
and the application was renewed on substantially the same
grounds (non-service of the writ of summons) before the pre.
siding judge, at Sydney.

Held, following R. v. Pickles, 12 L.J.Q.B. 40, that the ap-
plication must be dismissed, a previous applieation having been
made on the same grouuds to another judge and refused,

D. A, Cameron, for prosecutor. Gunn, for defendant, ap.

plicant.

Province of Manitoba.

KING'S BENCH.
Mathers, ('.1.] [September 14,
West WinNipEa DeveLorsment Co, v S,

DPractice—~Costs—Landlords and Tenanls Acl—Summary pro-
cceedings for ejectnent,

The costs of a summary proceeding under the Landlords

and Tenants Aet, RS, 1802, o, 93, to eject a tenant ave the

costs of an getion in the King's Beneh and taxable on the same

scale,
Maclean, for landlord, Blackwood, Tor tenant.

Prendergast, J.] [September 14,

MiLLer v, SUTTON,

Vendor and purchaser—Cancellation of agreement of sale for
default in payment—ULecovery by purchaser of money paid
on account—~Counterclaim,

In an action by the vendor of land against the purchaser for
specific performance of the agreement to purchase or in the
alternative for concellation of the agreement for default in sub-
sequent payments, if the purchaser has acquiesced in the can-
cellation after notice thereof served on him by the vendor, he
cannot recover back by counterclaim th. money which he had
originally paid on account of the purchase.

Hoskin, K.C.. for plaintiff. Galt, K.C., for defendant.
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Robson, J.] [September 21,
Hisz o, CouLTitArp,

Attachment—Tort—Action for enticing away plaintiff’s wife
and crim, econ.

An attaching order against the defendant’s property cannot
properly he made under rules 813.858 of the King's Bench
Act, R.8.M. 1902, e. 40, upon the commeneement of an action
for damages for enticing away the plaintiff's wife and for crim-
inal conversation, heeause,

Held, 1. There is not “‘a cause of action arising from a legal
liability’’ within the meaning of that expression in rule 815,
as -the cause of action and the legal liahility arose simultane-
ously from the tortious act, Legal linhil.iv giving rise to a sub-
sequent cause of action is found only in e -tract,

2. The plaintiff could not properly wmanke the affidavit re-
guired by rule 817, viz, that the defendant is legally linhle
to him in damages in the sum cluimed in the aetion.  Kwmporor
of Kussia v. Proskouriakoff, 18 M.R., ut page 73 and Melniyre
v, Gibsow, 17 MR, 423, folloved,

3, The words in rule 817 “‘after making all proper and
just set-offs, allowaneces and discounts’ are not applieable in
regard to torts.

Maekay, for plai, 1if A Jlee.. for defendant.

Robson, J.} [ Oetober 1,
STaNGER t. AMoONDOR,

Registry Act—DReal Property Acl—FEffeet of filing deed after
application for cevlificate of {itle wnder Real Properiy Act—
Priovity as between such deed and an waregisterved priop
conveyance,

The filing of a decd with an application for a e rtificate of
title under the Real Property Aet, RS, 1902, o, 148, as
one of the evidences in svpport of the title, does not vonstitute
a registration of the deed under the Registry Aet, RS.AL e
150, so as to give it priority over a prior unregistered econvey-
ance, although the praetice in the land titles office is to make
certain entries in the abstract book kept under the old system
and to give the deed a number. Fearmers & Traders Loan Co.
v. Conklin, 1 M.R., at pp. 188, 189, and Renwick v, Berryman, 3
M. R., at p. 400, followed.

Heap. for caveator. Blackwood, for caveatee.
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Robson, J.] [October 1,
Smirit v, CaNnapa CycLe anp Moror Co.

Pleading—Denials of allegations of fact in the statement of
claim—King's Bench Acl, rule 290, as re-enacted by 7
and 8 Edw, VII. c. 11, 5, 4,

To an action charging negligence on the part of the defend.
ants in leaving open and unguarded a trap-door in their
premises through which the plaintiff, while lawfully there, fell
and was injured, it is proper for defendants to plead, under
rule 290 of King’s Bench Act, as re-enacted by 7 and 8 Edw,
VIIL ¢ 11, & 4., denying in separate paragraphs the leaving
of the trap-door open or unguarded, and that it was by reason
of ity being open or unguarded that the plaintiff fell into it. if
{which was not admitted) he did in faet fall into if, and sct-
ting up in other paragraphs that, it the trap-door was open
(which was denied) it was sufficiently guarded by a rail and
was not dangerous, that there was no negligence on the part of
the defendants and that the plaintiff did not exereise ordinary
care or caution in the matter,

Form of defence in Bullen and Leake, 6th ed., at p. 884, re.
farred to.

Chandler, for plaintiff. St John, for defendants,

Robson, J.] [October 3.
National Trust Co. v. PROULX.

Devolution of estates—Death of administrator—Unadminis-
tered estate of intestate—Appeintment of administrator of
estale of deccased administrator—Costs,

L., the owner of the land quesiion, died intestate. Ilis
widow was appointed administratrix of his estate. She died
without dealing in any way with the land and the plaintiffs
were appointed administrators of her estate.

Held, that the plaintiffs had no title to the land, and that a
grant of letters of administration of the unadministered estute
of L. would be necessary, followed by a conveyance from the
new administrator to the plaintiffs, hefore they could get title.
The defendant was only allowed the costs of a demurrer, as the
point of law was apparent on the pleadings and he should
have raised it by demurrer instead of going to trial in the
ordinary way.

Blackwood and Beaupre, for plaintiffs, Towers, for defendant.
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Prendergast, J.] [Octoher 11.
Correz v. LEAR.

“Wages,”’ meaning of word—Act respeciing assignments of
wages or salaries to be earned in the future, 9 fidw. VII.
¢. 2—Earnings of man employed to work with his own
team at a rate per day, whether wages or not.

Wages are the personal earnings of labourers and artisans
and it is an essential ingredient in wages that the personal ser-
vices of the labourer or artisan must not only be rendered, but
must have been contemplated as such in the contract. Where,
therefore, the defendant owning two teams of horses was em-
ployed to haul gravel at a rate per team per day, and hired
another man to drive one of the teams for him, the earnings of
the defendant for the work were held not to be wages within
the meaning of 9 Edw. VIIL e¢. 2, and an assignment by the
defendant to the claimant of such earnings, although part
had not yet been earned, did not come within the said Aect and
was held to be valid as against a garnishing order subsequently
served by the plaintiff.

Ingram v. Barnes, 26 LJ.Q.I3. 319, and Stroud’s Judicial
Dictionary, vol. 3, p. 22086, followed,

Blackwood, for plaintiff, Hawnarson, for clainmnt.

Mathers, C. J.] [October 18,
WeLLs . KNoTT,

Practice—Summary judgment—Counterclaim—=Stay of ercen-
tion pending trial of counterclaim.

Although the plaintiff has ohtained leave to sign judgment
for rent due, & stay of execution should he granted until after
the trial of t'ie defendant’s counterclaim for damages to the
goods on the premises alleged to have been caused by non-re-
pair, if the counterclaim is so far plausible that it is not un-
reasonably possible for it to succeed if brought to trial, unless
some reason is shewn to helieve that the plaintiff will be put
in peril of losing the amount of his judgment by the delay.
Sheppards v. Wilkinson, 6 T.L.R. 13, followed.

Burbidge, for plaintiff. Coyne, for defendant.
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Robson, J.] {Octoher 20,
SHEA v, Grorge Lixpsay Co.

Guaraentee—Indemnity—0Oral promise to answer for the debt
of another—Stutule of Frauds.

The plaintiff had supplied goods to the defendants, the
Lindsay Co.. in which the defendant Finn held most of the
stock, ..2ad was pressing for paynient, when Finn verbally prom-
ised to pay the debt or see it paid, if plaintiff would extend
the time for payment and coutinue to supply goods to the
company and that he would ““zo good” for such past and
future indebtedness,

eld, that this promise was not a contract of indemnity
or novation, but was a “‘promise to answer for the debt of
another’’ within s 4 of the Statute of Frauds, and that, as it
was not in writing, an aetion for the breach of it could not
be maintained.

Beattic v. Dinnick, 27 OQ.R. 285, and Harburg & Co. v,
Martin (1802), 1 K.B. 778, followed.

A, V. Hudson and Ress, for plaintiff. L, Elligtt, and
Stackpoole, tor defendaut Finn,

Robson, .] [October 20.
Anns-Cusnaers . WALKER,

Warranty—Deseription  of  goods—Sules of goods—Conlract
for work and materials,

The plaintiffs submitted a written proposal to supply and
eroet in operating ovder, in the basement of defendant’s theatre
on foundations suppliecd by him, an engine, generator and
switehhourd for a sum mentioned.  The proposul embodied
specifications for the engine, deseribing an **ldeal™ engine in
language evidently that of the manufacturers as follows: “The
Tdeal engine is particularly adapted to direet connected work
on account of its perfect balance, quiet running, ete.”” The
defondant, who had previously selected the kind of engine
he wanted from a number of different kinds mentioned in
the preliminury discussions, aceept d the proposal.  'The
plaintiffs performed the contract, bu: the engines could not
be made to run quictly enough to satisfy the defendant as the
noise was heard in the auditorium above.

Held, that the bargain was not a sale of goods, but a
contract for work and materials and that there was no wanr
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r 20. ranty that the engine would be * quiet running’’ but only a
recommendation of the type of engme chosen for the work re-
debt qmred The clause was general in its terms and had not in
view any particular use of the engine
the Chalmers v. Harding, 17 L.T. 571, fol! wed.
" the Hull .and Sparling, for plaintiffs. 2, 4. Jurbuigc and F. i
rom- M. Burbidge, for defendant, %
ctond E i
v the E Metealfe, J.] [Octoher 26. :
and IIewirr . Hupsox’s Bay Co.
. ; Workmen’s Compensation  for Injurics  Aet—*Workman,”’
mlt,v' wmeaning of—Sales clerk not a workman—Trial by jury—
f\_ (z: : King’s Beneh Act.
1 not A sales clerk in a shop is not a workman within the mean-
: ing of that term, as used in the Workman’s Compensation
v v, for Injuries Aect, R.S.J. 1902, e. 178, so that an action by
a sales clerk against his employee for damages for injury
and alleged to have been sustained through the employee’s negli-
o gence, is not one which, under section 59 of the King’s
Beneh Aet, R.8.M. 190%, c. 40, must be tried by a jury.
o To entitle a workman fo the benefit of the Aet, the labour : %
er 20, performed must be manual.
Bound v. Lawrence (1892), 1 Q.B, 226, followed,
L ract Deacon, for plaintiff. Rothwell, for defendants.
» and Mathers, C. J.] [Hovember 2,
“‘"“““ PParrs v, CanapraN Norrnery Ry, Co.
ane :
odied Raitway company--Liability for animals killed on track— :
ne in Railway dct, RS.C, 1908, c 37, s. 294, sub-ss. 4 and 5—
S PR . Fences—Construction of statutes—~Negligence or wilful act
work ; or omission of owncr of animals getting at large.
The  ; The liability of a railway company, under sub-sections 4 z
ngine and 5 of scetion 294 of the Railway Aet, R.S.C. 1906, e, 37,
ed in for damages in the case of animals at large killed or injured o
The by a train, is not limited to territory where the company is :
d not : by section 254 obliged to erect suitable fences, and the company :
as the 1 can only escape such lisbility by shewmg that the animal i
; got at large through the negligence or wilful act or omission d
but a : og the owner or his agent or the custodian of such animal or i
) war- : his agent, i
:g
|
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The Railway Act of 1903 changed the law in this respect.
Bank of England v. Vagliano (1891), A.C,, per Lord Herschell
at p. 144, followed as to the interpretation of a statute alter.
ing the former law,

Arthur v, Central Ontario Ky. Co., 11 O.L.R. 537; Bason v,
Grand Trunk R. Co,, 12 O.L.R. 196, and Becker v. C.P.E. Co,,
7 Can. Ry. Cas. 29, followed

The plaintiff had for two years been accustomed to turn his
horses out of the stable in the winter to go without halters,
to a watering trough about fifteen yards away and driving
them back to the stable after drinking. On the occasion in
question the plaintiff and his hired man were carrying out
the usual routine when three of the horses after drinking,
without their noticing it, walked off in the direction of the
road instead of returning to the stable. When the fourth had
finished drinking it started to walk after the others, The
plaintiff observed this and immediately triea to intercept the
horses, but the three escaped and, although the plaintiff fol-
lowed them up at once and did his best to recover them, they
eventually got onto the defendants’ railway track and were
killed by a train on a bridge.

Held, that the plaintiff was not guilty of negligence or of
any wilful act or omission in the matter so as to disentitle
himself to recover.

Curran, for plaintiff, Clarke, K.C,, for defendants.

Robson, J.] [November 4,
Re CanabIaN NortTiiEgrN Ramway Co. aND BLACKWOOD.

Railway company—Expropriation of land for railway—DIos-
session before payment of compensation—Railway Act,
R.8.C. 1908, ¢. 37, s. 217T—Board of Railway Commis-
stoners, jurisdiction of.

An order of the B3oard of Railway Commissioners for Can-
ada, giving leave to a railway company to construet an exten-
sion of a spur track, and authorizing the expropriation of the
necessary land is conclusive unless reversed on appeal to the
Supreme Court, as to the right of the company to expropriate
the land and construet the extension.

A warrant to put the company in possession of the required
land before payment of the compensation should, however, not
be granted under section 217 of the Railway Act, unless there
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Act,

is some urgent and substantial need for immediate action in
the interest of the railway itself or of the public, and it is not
sufficient to shew that the interests of an individual, whgse
property would be reached by the spur line when built,
urgently call for such construction in order that he may profit-
ably carry on his business on such property.

Re Kingston and Pembroke Ry. Co., and Murphy, 11 P.R.
304, and C.P.R. v. Litile Seminary of Ste. Therese, 16 S.C.R.

at p. 617, followed.

Wilson, K.C., and @, A. Elliott, for Blackwood. Clarke,

K.C., for the railway company,

Book MReviews.

————

The Ewmployers’ Liability Act of 1880 and the Workmen’s
Compensation Act, 1906, By Ilis Honour Judge Rukgq,
K.C.; with Canadian notes hy F. A, C. ReppeN, of the
Ontario Bar, solicitor of the Supreme Court, England.
8th edition. Butterworth & Co., 11 & 12 Bell Yard. London;
Canada Law Book Company, Toronto; Cromarty Law
Book Company, 1112 Chestnut St.,, Philadelphia, 1910

Whilst this is the eighth edition of a work which may elaim
to be the standard work on this subject in England, it is the
first edition in which the Canadian cases on the subject are
collected. As Mr. Ruegg says in his preface:—‘Decisions
upon the Employers’ Liability Statute in force in Canada have
been added in the form of foot notes and the statutes them-
selves appear in the appendix. 1t is hoped that this addition
may increase the utility of the book.”” We have no doubt that
this latter remark is true even so far as England is concerned;
but, so far as Canada is concerned, it makes a really good
book the most useful one we have on this subject,

As our readers are aware the Imperial Employers’ Liabil-
ity Act, 1880 has, with some modification, been followed in the
legislation of the English-speaking provineces of the Dominion,
and legislation somewhat similar has «quite recently come into
force in the Province of Quebec; there are, however, some dif-
ferences in the legislation of the various provinces. In view of
this, it has been the aim of the author to make this edition

equally useful in all the provinces

H

whilst, at the same time, its
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contents gives a bird’s eye view of all the legislation in thig
country on the subject. The value of this feature will readily
be seen, as well by the practitioner seeking for authority, ag
by those whose duty it is from this general view of the siti.
ation to amend the legislation in their respective provinces,
by noting the working of the Act in other parts of the
Dominjon,

It need scarcely be said that the work done by Mr. Redden
is most excellent, His well-known aecuracy and industry would
be a sufficient guarantee as to this. But more than that, an
examination of his work in the hook hefore ns makes it quite
evident that those who seek knowledge on this subjeet have
now before them an exhaustive collection of our authorities
so well arranged that the reader ean readily find all the law
to be had on the subjeer.

Whilst we may have our own opinion as to the wisdom of
some of this legislation, it has been aceepted as a faet, and
every lawyer who has any business whatever, must be familine
with it. This familiarity can best be obtained from the puges
of the volume before us,

Law Societics.

——

Tie LAw SoCIETY OF ALBERTA,

The triennial election of Benchers of the Law Society of
Alberta was held on the 7th ult., the Benchers so elected to
take office on first day of this month a.d to hold office for
three years from that date. The following is the list of those
elected :—James Muir, K.C.. Calgary; W. T.. Walsh, K.C\,
Calgary; C. F. P. Conyheare, K.C., Lethbridge; J. C. I
Bown, K.C, Edmonton; (. M. Biggar, Edmonton; D. G.
White, Medicine ITat; George W, Greene, Red Deer; R. B
Bennett, K.C,, Calgary; E. P. MeNeill, Macleod.

Bench and Bar,
JUDICIAL APPOINTMENT.
John Lyndon Crawford, Red Deer, Alberta, Barrister-at-law:
to be Judge of the District Court of the Distriet of MeLeod in
- the room of His Honour A. A. Carpenter, transferred to the
Distriet of Calgary. (Nov. 25, 1910.)
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ANALYTICAL INDEX

D I

Abduction—
Of girl under 16-—Evidence~~Appeul, 375

Accident—
Nee Fatnl Aceidents Act—Negligence,

Actio personalis—
Transmission of interest, 13

Administration—
Annuity—Legucies—Deficieney—Rights, 305
Sale of lands—Proceeds, 382
istate duty—Testumentary expenses, 420
Death of administrator—Unadministered estate. 744
Nee Limitation of actions.

Adnmiralty—

Nee Maritime law.

Aeroplane—
See Aviation,

Alien Labour Act—

Action under, 300 ‘

Alimony—
See Husband and wife.

Amalgamation—
Of law and equity, 681

Amendment—
Adding parties, 25
Delay in applying for, 185
Power of, under Worknien’s Compensation Act, 708

Animal—

Running at l2rgo—Fences, 183, 184
Bavage—Negligence, 171
Ferae nature—Liability, 269

Breachy cow—Damages, 702

Appeal—
Hypothetical case, 440
Court below drawing wrong inferences from admitied facts, 622
To the Privy Council—Desirability of retaining, 158, 673, 680, 736
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Appeal—Continued.
To Supremg Court.
Special leave—Time limit, 204
Public interest—Taxation-~8ehools, 207
None on writ of prohibition, 30T
Matter in controversy—Municipal tax, 739
To Court of Appeal.
Security for costs—Dispensing with, 334
Jurisdietion of judge, 348
Question of importance-—By-law preventing transfer of shares,
422

Sce Railway Commissions,

Appearance—
Conditional, 215, 218

Appointment—

fee Married woman—™Power of appointment.

Appropriation of paynients—
Rule as to, 149

Arbitration—
Qualifieation of arbitrater—Estoppel. 51
Failure to attend after notice—Estoppel, 47
Right of umpire to call witness, 20}
Mizeonduet of arbitrater, 201

Architect—

Rec Municipal law,

Argument—

The principles of, 121

Arrest— :
Linbility of person preferring charge, 27
See Bail—Constable,

Assignment—

Action by aseignee in trust—Pleading. 624

Attachment—
Ree Crim, Con.

Attachment of debts—
Form of affidavit, 37
Pay of retired army officer,

Attorney-General—

Cases where fiats should be granted., 100, 4537

S
r

Automobile—
Nee Motor cars.
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Aviation—

How affected by maxims and principles of common law, 480
The sky lawyer, 631

Trespass by aeroplanes discussed, 728

Bail—
Agreement to indemnify—Intent, 201

Banks—

Government inapection of, §

Cheque by company--Forgery—Negligence, 34

Crediting sum to customer, 55

Liability for acts of agents—Excess of authority, 178

Trafiking in its own shares, 424

Security “for debt—Transfer of business—Assignment of lease, 455
Monthly reiease by custonier of claim against, 463

Bar Associations—
Sce Law Societies.

Bench and Bar—

Prineiples of Argument, by Edwin Bell, 121

Origin of the silk gown, 387

Entertaining judicial opinions, 367

Meeting of New York Bar Association, 368

Judicial deeisions—Hard eaces make bhad law, 435

The independence of the Beneh and extra judicial duties, 473, 653
The punishment of erime~—Drifting, 476

Dissenting judgments, 479

Judges giving reasons for opinions, 528

Eeeentric reporters, 830

Professional ethies, 531

Counsel fees in United States, 584

Celebrated nonogenarians, 605

Changes in English judiciary, 640

Judges’ tenure of office in England, 852

Lawyers in Legislatures, 8687

Judicial appointments, 80. 120, 191, 272, 311, 628, 072

Benefit Society-—

Sickness—Certificate of medical officer. 438

Right of court to interfere with domestic officer, 458
Dissolution—~Distribution of funds, 507

Biblical texts—
Influence of. on English law, 842

Bills and notes—

Consaideration illegal—Onua probandi, 89
Transfer of bank shares, 423

Collateral notes—Lien, 112

Statute of Hmitationa—Payment by surety, 143

Consideration—Sale of goods—Part deliven 742

Presentment for payment—Waiver, 260,

Holder in due course, 260, 384, 424

Liability of company on note by officer of, 266

International conference on, 876
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Blackstone, Sir William—
Bketch of his life and writings, 718

Book reviews—
Blackwell’s Law of Meetings, 511
Bowen-Rowlands' Criminal Proceedings on Indictments, 551

Butterworth’z Yearly Digest, 150

Chaster on the Law relating to Public Officers in United Kingdom, 30

Gorman’s Manual of Couuty Court Practice, 551

Haynes and Jarman's coneise forms of wills, 512

Hamilton's Company Law, 408

Holland’s Elements of Jurisprudence, 428

Keeley's Law of Merchandise Marks, 152

Law Quarterly Review, 552,

Manson on Debentures and Debenture Stock, 420

Manson on the Law of Bankruptey, 552

Martin’s Luw of Maintenanee, Desertion and Afiliation, 562

MeCaul on the Remedies of Vendors and Purehasers of Real Estnte, 627

O’Brien’s Conveyancer, 151

Paimer's Company Law. 46%

Petrides Student's Cases, 511

Rayden’s Practice and Law in the Divorce Division. England. 468

Robbins on American Advocacy, 188

Robertson's Law and Practice of Civil proceedings by and agninst
the Crown, 468

Canadian Criminal Cases, 152

Ruegg and Knocker, Workmen's Compensation (‘ases, by, 151

Ruegg on the Workmen's Compensation Aet. Canadian notex by

Redden, 751

Brewer, Mr. Justice—
Death of, 360

Brewery—
Mortgage of leensed premises—Compensation, 46
Nee Lignor License Act,

British Columbia— .

Nee (onatitutional law.

Brunner, Heinrich—
Notiee of distinguished CGermar jurist, 122

Building contract—

Kee Contravt—Covenant.

Cabman--
Ree Lien.

Canada Temperance Aot—
SBervice of summons—Irregularity, 25
Proclamation bringing into force, 228
Ulosts—Habeas corpus, 263, 264
Construetion—Conviction, 344

Canadian constitution—
Critlcised, 358
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Carrier—
See Common carrier,

Cestui que use—
Cestui que ¢ wt—What is the plural of, 599

Champerty—
Raising defence of-—Pleading, 626
And maintenance—Assignment of debt, 713

Charity—
Object out of jurisdiction, 163
Bequest for, 446
See Will, construction.

Chose in action—
Asrignment of—Notice—FEstoppel. 309
Part of debt—Right of assignee to sue. 661. 662
Judgment debt—Execution, 862

Chinese Immigration Aot—
Jurisdietion of Dominion ax to. 27, 626
Evasion of—Authority—Verdicet, 28
Exemption—Appeal, 620

Christianity-—
I« it a purt of the law, 81

Civil service—
Superannuation, 623

Collection Act, Nova Scotia—
Varried women, 148
» Unntracting debt—Frand, 224
C'onsent order, 343
Fraud—Warrant—Presumption. 545
Payment by instalments, 589

Collision—
fee Maritime law,

Commissivn—
Ree Prineipal and agent—=Solieitor,

Common carrier-—
T.oss through delay, 144
Dangerour goods—Noegleet to give notice of, 538

]

-1
> )

Carriage of gomdx by lighter from ships to warehoure—Linbility of

wharfinger, 615
Passenger elevator as, 647
See Maritime law-—Railway.

Company-— :
Tegtalation affecting—Provineial objects. 207, 628

Organization—Variation between prospectus and charter—Calla—

Laches, 288 .
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Company—Continued,
Pruspectus—Omission-~Hequirements, 448
Rhares—=Rubgreription for——Condition, 73, 222
Removing name from register, 73
Allotment, 78
Tlegal issue at hal! price, 140
Receipt of dividend-=Ertoppel, 140
Transfer of, 187, 324
Refusnal to register. -4
Nenogyment of ealls—Forfelture—Dividend, 441
Buying shares of it< own atock, 424, 507
Lieensing extra-provinelnl companies, 513
Quexrtions submitied to Supreme Court as legislative powers, 54
Not for profit—Constraetion, 163
Tension to retir 1 rervand, 145
Contraet br— Necossity for sear, 219
Director—Contraet of serviee—~Restrnint on Grade 2483, 600
General meeting—=Speeint bninese—Notive, 305
Purchuse by enmpany—\Vendar's tien, 633
lofence of counterelaim in sei, fa. qetion, 596
Bonds pavable out of profits— Paid up vbares in satisfaetion of bonna
—UHrse vires, 21
Debenfurees hinding future profife—Floatime clenrges <Trast deed, 6353
Restrietions ax to prior mnrigage. 833
Winding up—-Conteibutors, 79,107, o, 1087, 300, 596, £21, 505, 537, T4
Nee Appent—Contract—Injunetion—— Stock hroker,

Conditional Sales Act-—
Rtampine manufactorer’s nanve on article 179

Conflict of laws—
See Copstitutional law — Cantrats,

Censniracy-—
Trade combinntion-—-Re<traint of trade, 207, a0

Constable—
Powe: to arvest or view, 111

Constitutional law-- A
Muni(*ipn] ('()rpm'n(imm carry g on enmmereind business, 20
Legislation interfering with private richts, 20
Uniformity of lnws in Cannda, 41
tritish Columbin--Tegistative union --Nailway helt, 3382
Canadinn constitntion veiticised, 358
Administration of justicc—=Provineinl Set, 389
Conlliet of lnws—Martmain—Testator in Envinnd, land in Ontario, 3%
Foreign country in Lhieh Crown has jurisdietion--Arrest—Huobeas

corpus, 660

Contempt—-
Nee {njuaetion,

Contract—

Sguity i with—=Setofla— Aecounting, (08
Building—Con. pletion by owner- -Cost, TR
Restrietive covenants, 04, 202 .

Non-eompletion in time— dxetuses Jor, 111

QST Tyt
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Contract—Continued.

Grant of land to, subject to conditi .—-Per{;etuity, 91

To lense land for lumbering purpos.s—Title—Estoppel, 146

Failure to eomplete—Consideration, 183
Payment—Ceriiticate of engincer, 218

Place of performance, 215

By corpuration—Absence of seal, 219 .

Confiict of laws=—To issue debentures— Foreign security, 303

Delivery of goods—Conditions as to quality, 333
Inspection—Rejection—Conversion, 333 )

Inspector exceeding authority—Xailway ties, €895

Excess of nuthority—Ratifleation, 341

Repudintion before time for performance, 460

Money advanced—Acknowledgment—pProwixe to work off debt, 588

Assignability--Novation—Damuges, 691
Made with firm subsequently formed into compuny, 501

To saw himlere—Failire—Doefeetive work—Dumages, 741

Breach of —Dariages, 616

See Company—Eleotrieity—Sale of goods—Statute of frauds—Veador

P and purchaser,
) nms

sopyright—

Infringeiient—Lirt of names-~Injunction, 854

Co: - ondence—

The doetrine of provineial rights as interpreted in Ontarie, 7
Suceession duties, 61

Getting money out of court, 125

The Judicial Committee of the Privy Couneil, g80-730
Admiralty law and common law, 736

Costs—
Verbal agreemont as to, 124
Newde of—Amonunt reeovered, 170, 465
County Court jurisdiction, 179, 645
Slander—Malivions prosecation, 645
Of appea]—Taxation, 327
Orvder for payment of—Aetion to recover, 538
Reansonable charges—Maps and plan, 59¢
Security for-—Libel, 33
: Netting aside—DPractice, 260
In fornm panperis, 452
summary disposition~—~>Muster in Chambers—- Juvisdietion, g83
Sere Solieitor,

arin, A58 : Counterclaim—
) Dahwae Nee Discontinnnnee—Pleading-——Practicoe——Summary  judgment,

County Court—

See (Costs,

Covenant-—
Liability of covenantor after nssignment of covenant, 37
Restrictive—BRuilding rcheme, 4

With himself aud others--Enforeing oblgation, 420
Kee Deed.
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Orim. Con—
Attaching order, 745

Oriminal law—
The essentinls of crime considered, 393
Prompt and certainty of administration of, in England, 687
Falsifying accounts, 53
Loitering un streets, 141
Neceiving stolen gonds—"Feloniously” omitted, 170
Introduetion of, into Manitoba, 182
Statement by co-prisoner, 330
Evidence of necomplice, 376
Information—Amendment—HLiguor License Aet, 380
Preferring charge before grami jury—Procedure, 147
Consent of Attorney-tieneral, 457
Powers of his deputy, 457 |
The punishment of crime—Drifting, 476
Right of judge to comment on evidenee, 198
Habitua! eriminals—Suggestion to hang them. 325
Bterilization of the unfit, so4
Statement made in presence of prisoner—Arrest on telegram, 705
Nee  Abduetion—Bail—Connpiracy—Constable——Customa  Act—~False
pretences—3Money  Lenders’  Aet—Motor cars—-Murdor—=Search- .-
Solieitor and chent—8ummary teial,

Cross-examination—
The art of, by K, . B Johaston, K., 238
By F. S Weollman, 419

Crown grant—
Cannot he made withont statutory authority, 261
‘rroneous deseription, o897

Crown—
Nele by officinl of-- Linbility of Crown, 333
Nee (‘rown grant,

Current account—-
Mortgage to sevure, 440

Customs Aot—
Defoct in warrant of convietion, 390

Damages—
Measure of—utuve pecuninvy henefit, 1
Contraet, 501, 416, 741
Contingent profits—Remoteness, 618
Nee Fatal Aecidents Act- -Landlord and tenant—-Tord Camphell’s Aet—-
Sale of goods.

Deceit—
Mixpepresentation—Compromise—Notiee, 17

Dedication—
&er Highway.
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Deed—
Covenant running with land, 143
Prineiples of construction—Latent ambiguity, 343
Assignment for value—Defective title-——Estoppel, 6858
Action for reformation—Limitation of action, 700
Nee Vendor and purchaser,

Defamation—
See Libel and slander,

Delivery—

Kee Contract—=Sale of gouds——Statute of Frauds,

Dentist—
Unregistered, holding out as qualified. 619

Design—
New or ariginnl—Regiatration, 489

False
reh--- .
Devolution of Estates Act—
Conveyanee by personal representative and vesting without convey.
anee, 504
Death of administrator—{Unadministered estate. 748
Discontinuance—
Before appearance—Countorelnim, 141
Discovery-~
Produetion—Trade nuion—Privilege. 172
Offfeer of corporation. 349
Libel—Right to oxamine defendant, 570
Docunents referred to in documents produced, 445, 622
Extmination of plaintitf—Death of—Continuation of action—Deposi.
tionx of decoased, 501
Dissenting judgments—
Objectiona to, 470
Division Court—
Rplitting ennse of setion—>Money lont—Separnfe loans, 138
Promissory note for more than $1L.000—IHem in aceount, 334
Divoroce—
Aet—

In Canada diseussed, 833
Nee Marriage.

Domicile—
Ree Foreign judgment,

Donatio mortis causa-—
Subsequent gift by will—Roevocation, 810
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Easement—

Law of limitations applieable to, 43, 584
Right of way—Presumption of lost grant, 45
Expropriation of —Publie works, 65

Editorials—-

Lord Campbell's Act—MeKeown v, Toronto Ry, Co., 1
Government inspection of banks, 5

Uniformity of law in Canuda, 41

Easements and the law of limitations, 44

The principles of argument discussed, 121

A distinguished German jurist, 123

Maurrying deceased wife's sister—A fletion of law, 123

The proposed High Court of Nations, 153

The dudicial Committec of the Privy Couneil, 1568

The retirement of the on, Mr, Jdustice Oxler, 103, 383
The art of evoss-exann wtion, 233, 419

Mercier v. Camphbell amd the Statrte of Frouds, 273, 433, 583
The Ontario Bur Associntion—The presideny's address, 285
Company legislation--Dominion charters, 207

King's eounsel, 208

King Edward the Peacemaker, 313

Defeetive sidewalks and roadway s, 317

Legal presumptions, 318

The Canadian vonstitution——Provineial rights, 354

New York Bar A<sociation, 368

Uriminal law—"The essentinls of crime, b
Tmmigration—Regulations as to, 414

Revision of the Ontario stntutes, 418

Hard ex o< mnke bad faw, 435

Shore orms of conveyanees, His

The independence of the Bonh ond estra judicial dutie« 178, 523
The punishment of erimes, {76

Dissenting judgnients, 470

Avistion ana wireless telograshiy, 480

Validity of indemnity insurvnee contracis, NG

Licensing eatra provineinl companios, 313

Company lnw—Questions submitted to the Supreme Court, 525
Vaeation reading, 527

Negligenee—Porsons Jeaning out of railway ears, 533

The Water-Carrinue of Goods Set, D10 300w, VI e, 610333
Fasewents- Limitation, %4

The fishery yuestion at the Hague tribunal, 03

The Devolution of Estates Aot 584

The defonee of counterelnim painst company in sel fa, action, H
Corporatione purehasing <shares of their own sfoek, 587
Nervous shovk—Accident, S8

Surgieal stovhization of the uniit, go4

A nation's foundatiog, 833

Bivoree In Canada, 838

Onths by telephone, dif

Chanues tn Kogdish judicary, 840

The influenve of Bildieal textx on English law, 642
Judictn!l transgression of the law, 853

Appeals to the K in Counell, 873

Amalgamation of law and equity. 081

Criminal procedure in England, 887

The law of naintenance and champerty, 718

siv William Blackstone, 718

Judges v, juriea, 728
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Ejectment—
Mesne profits, 20
Trying title on summary application, 742

s

Ejusdem generis—
See Landlord and tenant—Maritime law,

Elections—
Logislative Assembly-—Jurisdiction of King's Bench, Manitoba. 548
Agent of defendant—Brueach of injunetion. 548
Nee Tocal option,

Eleotricity—
Contract to supply—Delivery—Fiat rato. (53
Sehuditle rates—Options—isxcounts, 243
Nee Munivipal law,

Employers' Liahility Act—

Nee Workinen's Compensation Aet,

Equitable exceution—

Nee Reeeiver,

Estate tail- -

Disentuiling assturanee. -Profeetor of settlement, {491

Estoppel—
Res  judicnta-—Agreement  for dease~ Nocond  netjon, 443, 6810
Need Arbiteatinn—{Company —Contract--Chose in aetion—Heed —Injune-
tion - Mives and mining—Married women—Partnership,

Evidence—

Onux probandi, 37, 69
Contnisien to tako—Return—=Nuppeessing, 180

Foreign-- Postponing trinl, 213

tradiliifity--Corrabora fon— Finding of tvial judee. 20
Order for atiendanee of wi*nesses before foreien teibunal, 589
Phe urt of cros<oxamination, 293, 419
Of cortiftente of judgment, 462
Nee Diseovery.

Exchequer Court—-
Jurisdietion—Admiralty, 4%

Execution—-
Interest in ofl lands, 504
NeeJudgment erveditor,

Executor and administrator—
Avcording to the tenor, 45
Transfer of share by exeeutors to one of themselves, 324
RBreach of trimt—Notice—Revacation, 324
Rer Will,
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Expropriation—
Notice to treat ns to—Widening street, 92
Water lots—Contingent value, 261
Nee Easement-—Railway.

Extradition—

Proof of foreign law—Larceny, 208

Factors Aot—
See Principal and agent,

False imprisonment—
Refusal to permit plaintiff to leave wharf without paying toll. 40

False pretences—
Fvidence of other frauds, 169
Passing off subrtitute as original, 510

Fatal Accidents Act-—-

Damages—Father and =on Killed—Common fund, 439

. Fiat—

Nee Attorney-Ueneral,

Fisheries—
Net wet without Heense—Jurisdietion of Dowminmn, 546

Nowfoundiand arbitration and award, 503

Flotsam and jetsam—
40, 152, 191, 432, 460, 512, 031, 073, TU8, TUD, T

Foreclosure—
Nee Mortguge,

Forgery—
See Banks.

Forfeiture—
Nee Compuny—FLandlord and teaant.

Foreign judgment—
Foreign vourt not having jurisdiction—Domieile, 136
Judgment of cotirt of another provinee in Canada, B39

Fraud going to jurisdiction, 383
Bistribution of cetate—Restitution, 883

Foreign law—
Proof of. 268

Frand—

Nee Falswe pretenves—Foreigm jidgment — Frandulent conveynner,
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Fraudulent conveyance—
To defeat creditors, 133
Setting aside—Husband and wife, 462
Voluntary settlement—S8ubsequent purchaser for value. 550
Purchase of land from Qovernment—Lien on—Subsequent transfer to
third party, 704
Nec False pretences,

Friendly society-—
Arbitration between members, 373
Nee Beneflt soejety.

Gaming—
And betting differentiated, 129

Garnishee—
Nee Attachment of debts,

Qift— :

Int ntion—Revoention, 136

Momey in bank—Transfer to joint creditor—Right of survivor. 376
Nee Inatrance (life).

Guarantee—
Oral promise—Statute of Frauds, 748

Habeas corpus—
Nee Canada Temporance Act—Constitutic o Jnw,

Hague conference—
Ruggextion for High Court of no‘ions, 153
The Fisheries quertion. 383

Heirlooms—
Devolution of chattels bequenthed as, 421

Highway-—

Dedieation—Presumption, 46

Highway Act, Nova Scotia—

Nee atatute,

Hodgins, Hon. Thomas—
Obltuary notlee, 87

Hosital—
Bec Negligence.,

Husband and wife—
Dovument signed by wife at request of husband—Liahility, 79
Contract between~~Public poliey, 07
Agreement. to settle wife’s after-acquired property. 447
Qift, hushand to wife—Next of kin claiming, 447
Alimony-—Wife lving in hushand’s house, 305
8eo Fraudulent conveyance—Marriage—Marricd women,

s
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Hydro-Electriec Cc mminsion—

Exgropriaﬁon of easementx, 65
Refusal of Attorney-tieneral to grant fiat to sue, 100

Hypothetical case—
Appeal refused, 440

Income tax—
Returns—Negleet, 174

Indemnity contracts-- -
Considered, 484

Infant—
Maintenance out of real estate, 47
Btock in name of--Vesting arder, 196
Next friend—Indemnity to, o unsueeessful netion, 860

See Bail,

Injunction—
Other adequate remedy, 77
Discharyge of—Nuiannce, 03
Forfeiture—Waiver—Estoppel, 1106
Breach—Enforeing agninst corpuration, 586
Nee Copyright—S8pecifie perfornnee.

Insurance—
Indemnity insuranee contracts considerad, 488
Accident—Time comdition in poliey, 14

Deuth while drupk——Condition, 270, 68
Total and permanent loss of =ight, 542

e ]

Fire——Notico of loss to be given forthwith—Condition, 271, 482
Meaning of “stored or kept” in relution to gas<oline, 703

Arbitration as to loas, 703
Life—Assigning poliey to stranger-—Delivery. 133

Ligunidation—Trans<for of business to another

holders, 325

Assignment—tiift—Intention.-Benefieiary, 587,

Mortgage-—Priorities— Notieo, 611t
Muarine—Deviation—Notice, 100

Injury to freight—Delay, 263

compuny ---Peliey

Warranty—Freo from partienlar average and loss, 538

International law—
Private—Forsign insolveni-—Recolver, 348
The revolution in Portugal and, 649

Joinder—
Of parties—see Parties
Of different eauses of action, 813

Judgment oreditor—

Issuing execution after debi paid--Seizure—Mualive, 238, 540
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Juagnient debt—

Kee Choze in action.

Judicial Committes of Privy Council—

Daseription of, by Mr. Justice Riddell, 158
Desirability of retaining appeal to, 473, 690, 736

Jurisdiction—
See Benefli Society—Chinese Immigration Act—Elections—Exchequer
Court—Fisheries—Landlord and tenunt—Liquor Licence Aet—
Master in Chambers—Railwuy,

Jury—
Trial by, as eompured with trial by Judge. 720
When court will interfere with verdict, 34
Legitimacy Declaration Aet, 300
Proper practice in charging, 644
Nee Muniecipal law.

Jury notice—
Ner Municipnl law,

Justice of the peace—
Ser Magistrate,

King Edward VII—
The Peacemakor—~His death, 313
Proelamations a2 to death and suecession, 350, 331

King George IV,—-

Hix <tatetient as to g nation’s foundations, g

Labour union—

Workmen on strike to compel vecognition of ~injunetion, 244
Nee Trade union.

Laches---

Nec Uonmpany,

Landlord and tenant--

Unsunitary condition of house—~Tenuantx' rights, 108
Company in lquidation—Repairs, 228
Exveution against  lersee—ULlandlord’'s righta as  agalpst execution
ereditor, 472
Amsignment by lessee of part of premises—-Apportionment of rent, 540
Distress—Sale—Landlord eannot purchase at, 66
Fxemption—=Goods in hire purchase agreement. 538
Partial, 331
Excossive—Btatute of Marlbrid Damages, 41
Reentry for non-payment of rent—Arrears—insufficient dis.
tregs, 190
Assigmes of leasor—Rights, 190
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Landlord and tenant—C'ontinucd.

Lease—Construction—Working minerals, 14
Linbility for taxes—Ejusdem generis, 24
Partial exemption, 331
Brewer's—Tied hise—DBreaeh of covenant, 198
Fair prices—=Current prices, 198
Ravk rent-—Taxes—Sub-lease, 44
Covenant not fo assign without leave, 325, 453
Not to sub-let—-Breach--Nurrender, 736
To maintain and keep in repair, 456
Forfeiture of—Hreach of covenant—Underlease, 48, 200, i
Terminable i contingeney—~Survender—Notlee, 320
Renewnl—  ovenant to=—Severanee of term—~CQConsent, 124
Forfeiture, 442
Constraetion—=Noecomd period, 738, {But see note in Vol 47,
Jan. No.d
Husbundry—Covenant, 306
Ambignity—Uounterpart—Forfoiture, 431
Possession after oxplry of lease—Tenant at will, 212
Uverholding  tenant—Failure to appear. 73
County judge—Juriddiction, 73
Costs, 744,
Neg Estoppel,

Law Societies—
Alberta, 148, TH0

. Belleville, 231

Ontario, 288
Suskutehewan, 49

Legitimacy Declaration Act—

Mode of trinl—Jdury, 8]

Libel and slander—-
Paper published by Parlimnent-—Extracts from, 32
Criminal lbel—Evidenee, 24, T8
Particulurs—futerrogatories, 16
Newspaper— Publication—Intention, 173
Interim injunction restraining publieution, 925
legul presumption-—-Muala fides, 317
Words artionable per <o—-Crime punishable by tine only, 3328
Candidate #t election withdrawing—Improper motive, 45
See Custs—-Liguor License Act,

Lien-
Of eabman an luggpage. 142
Nee Bills sl nutos— Marittne law—-Vopdor and purchaser,

Line fence —
As ovidenee, 343

Limitation of actions—
Sake for taxes, 32
Ensewents, 431, 384
Mistake—~— Notleo, 88
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i
Limitation of actions—Cuniinyed, i
Administration of esate. 116 x
Injury to person not privy tu eonteaet, 33
Diselurge of one surety ~Death of another, 374

Acknowludgment—Iromire to “iix it npt R
ee Bitls and NotesewDoode— Vemdor gl prrehaser, o

Liquor License Act- -
Applieation for Hesnw——Diseretion, 224 ;
Sale of liguor in club, 30
County judge—Jurisdiction a~ to cancelling licegse, 77 N
Convietion for weond offence-- Amendmont after ftest, 110, 204 .
Change in penalty—Append to Divicionst Court, 110, 204
in absence of defendant—Enguiry as to first, 624
Sate to minor—Aet of ~orvaut, 144
Tnspectop-—Libel -~Netiee not o supply liquor, 338
Notiee of aetion—-Publiv offiery, 119N
By-law Hmiting number of Heenses to one—Monopoly, 342
Bona fide traveller - Sale within probibited hours, 611,
Gueat of, 411
Certiorari-—Secund application, 743
Nee Brewery - Can di Temperater aet- Loeal aptinn~-Venue,

Local option—
Petition for, 34, 35, 87
Voting®on--Forin of hallof, 835, 161, o, jup
Notives- STime and plaes, 48 361
He-eomupt—rreguiarities, 164

Lord Campbell's Act.

Mensvie of damages - Bensonadibe expectation,

Lord's Day Act-

Nee Runday,

Lunatic—

Betormination of agent'< anthority, 172

Magistrate. -

Heanring information Procte. . 784

Maintenance-—

Kl ehamperty diseisad, T8

Malicious prosecution—
Reasumable eatse--Onue probawdi, 37, 1id
Question for judue or jury, 613
Separate proscention for forgery and theft. 343

Maritime law—
Jurlsdiction of Court of Fxehequer, 48, 422 .
Differenve botween admiraliy law and common lnw—Negligence, 738

Bill of lading—Reaworthines<--Neuligence, 16 R g,
Incorparnting with—4onditions of charter party, T4 p
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Master in Chambers—

Master and servant—

Medioal Act—
Mercier v. Campbell-—
Mcane profits—

Mines and mining—

770 CANADA LAW JOURNAL.

Maritime law—Continued,

Charter-party—~Ready for loading—Cancellation, 350
Demurrage-—Lien, 54
Loading time—~Exceptions—Demurrage, 257
Cause beyond charterer’s control—djusdem generis, 257
Demurrage«~No time speclfied, 616
Contract of carviage—lugpage—Theft—Liability, 53
Mortgage of ship—~Enforving——Cuounterclaim for breach of contract, 3%
(‘uleiun-—-Negligvnw. 181, 870, 488, €20, 852,

Devintion—Putting into port of refuge, 612
Dead freight—Lien, 812

Damages—Rule as to, 854
Marriage—
Extraordinury annulment of. In Quebec, 108

With deceuased's wife's sixter, 123, 300
Sree Husband and wife<-Married women,

Married women—

Reparate entute--Wearing apparel bought by her, 12
Interpleader—Estoppel, 144

Settlement  Appointment by witl, 163

8Ser Collection Act—Itusband and wife.

Jurisdietion—Costs,, 663 *

Breach of eontract-—Bismissal—Damages, 36
Conditional agreement—Dbeath of party, 69
Accident—Compensation, 124
Negligenvce—Aeting in course of duty—Contributory, 110
Negleot of statutory duty—Evidenes, 175
Common employment, 175, 229, 340
Defective systemi—Fellow-workman. 220, 481
Servant against contractor and sub-eontractor, 390, 480
Right of rmaster to intervene to protect servant's property, 142
To termintte employment, 238
Cabdriver-—Workmen's Compensation Aet, 813
Kee Negligence—Workmen's Compensation Aet,

Practising osteopathy, 224
Diseussion of, 274, £33, 583

Awmount recoverable, 28

Interest in ore to be mined— Registration, 62

Partnership~—Accounting—Evidence—Hstoppel, 113
“Other minerals”-—Sandstone, 176

Subaidence—Right of support, 830
loention—Survey post. 627
Rurvey on signature on plan, 827
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Nisfensance——
Or non-feasanee, 215

Misrepresentation— -
Hee Deceit.

Mistake——
Money paid under—Recovery of, 8
Building house on wrong lot, 184
Misprint in form, 338
Nee Crown grant~—Limitation of aetivhs——Soettiowment,

Money-lenders’ Act—
Usury—Evidence—Evasion of Aet, 308
Business curvied on in other than vegistered place, 420

Morteage—
Foreclosure—Real Property Act, Man., 228
Consent to—Puisne ineumbranee, 443
Demand in writing, 445
Redemption after sale under, 308
Ulog on, 447
To seeure current secount—Appropriation of paynents, 9
Of house and aivid mls in one mortgage—Foreelosure—Di selaimer. 608
Merger—Subrogatior. gog
Paytmert by stranger—Equit oble transfer, gop

Mortma'n—
Nrg Constitutional bow,

Motor cars--
Exeeeding spred Hmit—Warning—Police contyol, 94

Municipal law—
Right to carry on vommereial husiness, 20
Linbility for architeet’s fees, 31
Hlegal expenditure—Authority for, 1oy
Action v, eorporation-—Negligence—Mistoasanes or nofeasance, 213,
261, 423
Mixfeasance of contractor, 261
Jury notice, 215, 42
Con'raet without by-lnw—Employment of counsel 548
Liability on exvented contract. 348
Blrest—Deadivation— Aveeptance. 377
Voting on by-law—Irregularvities In, 339
Voters' Hstx—={Uourt of revision—Qualitieation, 339
Defective streetx—All netions for injuries from muost be tried without
jury, 317
Negligence-—Defeet on strest—Notiee, 487, 847
Offer of money to build Hbrary—Powers of municipality, 435
Statutory  powers—Right 10 supply electricity—No  right to sell
applinnees for using, 058
Licensing of vehicles, 708
8ee Loeal option——Negligence—~Street railway-—\Will, construetion,
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Murder—

SelfAefene—Threut< and vielence-~Bad ehuracter, 3335

Regligence—
"tospital stalf—Liability, 12
buty of employer—Proper system——Common employment, 17
Invitation—Infant at school, 170
Unguarded hole in floor of bullding—Knowledge, 500
Absenee of precautions—Five on vossel, 3%, 208
Defestive appliuness, 17, 80, 17), 228
Injury to third party—Liability of contractor, 64
Municipal corporation—Liability for sevvant of—Agency, 113
Publiv school premises dangerpas, 170, 369, 444
Contributory, ido, 181 539, 669
Savage animal, 171,
Person risking life to save another—5Sireet railway, 280
At common law, 493
Leaning out. of carriage window, 534
Of sorvant acting in dual enpacity—Consequential damage, 620
Ship on fire—Injury to pussencer, 738
See Banks—Fatal Accidonts Act—Maritime law—Maxter and servant
—Munieipal law—Ratlway,

Nervous shook—
Is it an “accident,” 598

Newspaper—-
See Libel.

New trial— :
lrregularities on part of jury, 26
Objection to judge's charge, 62
Jurisdiction to grant, g1

Next of kin—

Claim of—Trurtees’ duties as to volunteers, 447

Non est inventus—
Novel return to eapins, 323

Notary public—

Duty of, in Quebec, to produve pupers, 62

Notice—
Bee Decett—Insurance—Municipal law~—Workmen's Compensntion Act.

Notice of aoction——
8ee Liquor license.

Notice of trial—
Where sittings held alternately in two plnces, 591

Nuisance—
Bee Injunction,
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Ontario Bar Association—
Addreas of President, 288

Ontario statutes—
Revision of, 419, 4208, 448

Onus probandi—
See Evidence,

Opticn—

8ge Yendor and purchaser,

Osler, Mr. Justice—
Retirement of, 193, 310, 353

Osteopathy—
See Medieal Act.

Overholding tenant—
See Landlord and tenant.

Parties-—
Jonder of defendants, 413
Alternative velief apainst soveral, 413

Partnership—
Private speeulation by one partner with partnership funds, 38
Winding-up-—~FEvideneo—~Estoppel. 22¢
Notlee of dissolution—Termination, 324, 373
Breach of duty—Dissolution, 373
Mortaage of partner's intereat, 452
Account—Arbitrntion—8tay of proceedings, 453
Surviving partner buying share of decensed partner, 822
Hee Mines and wmining,

Passenger elevator--
As common varriers, 847

Passing off goods—
As though something elxe—Tdentification, 606

Patent of invention—
Assignment of—Tmplied warranty, 374
Rew or original design--Registration. 489
Tnfringement—Amendiment of speeifieation, 659
See Recelver,

Pauper—
SBupport of—-Linbility, 74

Perpetuity-—

8ee Contract—Railway,




774 CANADA LAW JOURNAL,

Pilotage dues—
“Sailing vessel propelled by steam”——Construetion, 178

Pleading-—
Matter pleaded In anticipation of defence—Counterclaim, 2381
Denying allegations of fact in statement of elaim, 746

Pledge—

To secure advances—Tender, 702

FPortugal—

Revolution in, and international law, 6490

Zossession—
© Actual, discussed, 359

Power of appointment—
Testamentary—Contlict as to domicile, 15
Appointment contrary to covenant with donee, 383
Exclusion of persons who dispute will, ¢og
Revocation—Purt of trust estate—Nubsequent appointment 583,
Of limited amount, 04

Practice—

Order dismissing aetion as frivolons—Interlocutory, 372

Claim and counterelaim dismissed-——Costs, 480

Reply and defence to countereluim vut of time, 506
Dismissing for want of prosecution, 506

Striking out part of statement of claim, 509

Nee  Amendment—Appenrance—Attachment of debts—Discontinuance
~—Discovery—~Service—speedy judgment—Trial—Venue,

Presumptions—
Legal, in libel acetions, 319

Principal and agent—
When agent entitled to commission, 183
Mercantile agent—Authority to sell—Fact on Act, 200
Revoeation of authority by death, 303
Work done bhefore—=('ommission—Quantum meruit, 88, 608
Commission—~Contlict of agents, 700
Improper use of information, 427
Money given agent to buy stock—Purehase by on his own behalf, 501
Liability of principal on contrset made by agent against ovders, 615
Ree Banks—Lunatie——Negligenee.

Frincipal and surety—
Guarsntors—Relense of one. 79
Fidelity bond—Liability for default of principal—Set-off, 257
Penal interest on defaleation, 088
Release of prineipal by discharge of surety, 371
Death of surety—Continuance, 374
Release of one surety under seal-—Statute of limitations, 374
See Bills and notes,
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Privy Council— ’
Nee Judicial Committee of,

Production—

Zee Discovery,

Provincial legislature—

Conflseation of private rights—Soelaliam, 7
Lioctrine of proviuecial rights in Ontario, 7

Public Health Act—

Infectious disease—~Removing tlag, 74

Public schools—

Eleetion of trustees—Righis as to voting, 30, 70
Teacher's ralary-—Agreement, 335

Trust for ratepayers—Righis of minority, 701
Nee Negligence,

Railway—

Nutiontl ‘Transeontinental  Railway—Jurisdietion and liability of
commisrioners, 086, ¢07
Ntatutory powers—Limitation of time, 15
Appoals from exproprintion awards to what final court, 59
Construetion of statutes——Inconsistent provisions, ¢4, 467
Spur track fuellities, 77
Feneing—L nenclosed landa, 104
Animals killed on track, 749
Negligence—injury to licensee or trespasser, 200
Injury to passenger alighting, 212
Government railway—~Construetion of stntute, 259
Spead of train—Reekless driver of vehiele—Croscing line, 694
Damages by rearon of construction or operation, 485, 492, 669
Rules of Company—Defective system, 483
Animal killed on track-—Fences, 749
Sparks from enginoe—Evidence, 703
Devirtion-<Track—U ser—Construetion of statute, 250
Arbitration—{'osts—eos to arbitrator, 670
Exprnpriatiun—-ExcuptE«m of minerals, 177
Water lot—-Contingent value, 261
Form of award—Evidenco, 482
Jurisdietion of Exchequer Court-—Compensation, 497
Possession before pryment of compensation, 750
Carriers—Unpacked goods—Owner’s risk—Condition, 326
Denial og fueilition, 404
Dextruetion of goodr—Goods with express company, 490
Contraet of earringe—Condition—Misprint in form, 336
Construetion of drnin—Puture construetion, 458
Railway on highway—Abutting owners, 482
Compensation—TLand  injuriourly affected though not encroached
upon. 340
Land aequired—Obligation fo take all, 671
See Contract—Ruilway Commissioners—8treet ratlway

i
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Railway Oommissioners, Board of—
Jurisdietion, 108, 126, 289, 402, 750
Appeal from-—time, 126

Real Property Act, Manitoba—

Petition for caveat, 705
8eo Registry Act.

Receiver—
Equitable exeeution as to patent of invention, 49
Duties of, 537
Se¢ International law,

Receiving stolen goods—

8ee Criminal Inw,

Regency Act—
Discussed, 164,

Registry Aot —

Filing deed after application under Real Property Act, T45

Res judicata—
Construction of will, 30
See Estoppel.

Restraint of trade—
Criminal combination, 147
Ses Trade unfon.

Restrictive covenant-—
Subsequent purchazer, 4, 304, 488, 480,

Right of way—
Private lane—Duediention—Aceeptanes by munieipality, 377
See Easement—IHighway,

‘Bale of guods—
Disensed animaul—Cavent emptor—"arrunty, 23
Description of gnous—Warranty, 748
Rejection—Retention of bill of lading, 38
De{ivery—Fnilm‘e—Evidence, 114
‘ Railway ties—Conditlon as to rize, 67
Statute of frawds—Acceptance and receipt, 69
Defective condition—Evidence 71
Breach of eontract-—Damages, 143
Construetion of contract, 6060
Induced by fraud of purchaser, 360
Pagsing off by fraud, 6086
Stoppage in transitu as against sub-purchaser-—Assent, 617
F.O.B~—FError as to date--Rhewing true date, 699
8ee Bills and notes—Conditional Sales Act——Contract—Prineipal and
agent.

" 8choolg—
feg Public schools.
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Search—-
Right of-—Cost pocket—DBag, 612

Security for costs—
See Appeul—Costs.

Seduction— .
Encouraging—Child under 18, 444 .

Service—
Substitutional-—Practice, 35

Set-off —

Mutual debts—Assignment of one. 491

Settlement—
Remoteness—Double possibilities, 81
Valuation of stecks—Apportionment, 95
DIinprovidence—Resulting irust—Uncertainty— Acequiescence, 380
Requiring assumptior of name and arms—Gift over, 420
Mistake—Tail male instead of tail general, 607
See Husband and wife.

Sheriff-—

See Judgment creditor.

Ship—

Sce Maritime law.

Solicitor—
And agent—Costs—Taxation, 96
Authority of to compromise action, 688
See Costs~--Solicitor and client,

Solicitor and client—
Remuneration—Retaining money——Commission, 72
Costs—Verbal agreement ar to—No costs payable by client, 12¢

Case rettled out of court by parties, 2681
Lunacy of client—Determination of nuthority, 172
Privilege-—Trade union, 172
Champerty—>Maintenance, 182
Contract—Retainer-—Evidencc~—Corroboration, 213
Retention of client’s money—Costs~—Retalner, 426, 667
Unde “taking to pay money to another than client, 812
See Costa.

.

South Africa—
Union of provinces. 388

Special endorsement—
See Speedy judgment.
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Specific performance--
Injunction from foreign court, 308
See Vendor and purchaser.

Standard bearer—
Of Scotland-—Right to be, 442

Statute, construction of—
Directory or mandatory, 227
Departure from form, 335
To reverse judicial decision, 441
See Railway.

Statute of frauds—
Part of a contract void under and part enforceable, 273, 433, 583
Part performance—Delivery of deed, 342
Contract not to be performel within a yerr—Possible performance, 818
Nee Sale of goods,

Statutory powers—
Sce Railway.

Stockbroker—

Carrying share—Account—-Power of sale, 166, 440

Stoppage in transitn—
See Sale of goods.

Street railway—
Common carriers—Munizipality owners of, 48
Taken over by munieipaiity—Valunation, 203
Nee Negligence.

Strike—

Nee Lubour union—Trade unjon,

Suocession duties—
Exhaustion of country’s capital thereby. 61
Foreign bonds and securities, 174, 307, 8567
Deceased in Ontario—>Mortgages in United States, 740

Summary judgment—
Afidavit for—Foreign plaintiff, 07, 131
Affidavit in reply—Cross-examination on, 110
Counterclain~—Staying exeeution, 747

Summary trial—
Election as to mode of trial—DMagistrate's du.y, 267

Sunday—
Observance of—Lord's Day Aet—Oppressive persecutions, 98
Trading on—Lessee of Crown, 202

[
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Surety— |
8ee Principal and surety,

Survey—
Error in=—New survey, 070

Taxes—
Exemption—Fducaifonal institution. 265
Corporations Taxation Act—Construetion, 547

Tax sale—
Limitation of actions, 32

Telephones—
Oath by, discussed, 439

Tenant at will—
Possession after expiry of lease, 212

Tender—
Requisites of, 702

Third party—

Relief over—~Indemnity—Negligence, 406

Trade mark—
Distinetive muark—"Perfection.” 162
Pasning off goods ns those of plaintiff, 196, 430
Innocent infringement—Damages, 197
Registration—Latin word. 48%
Technieal term—Deceptive use, 60

Trade Union—
Threats to dismiss—Furtherance of trade dispute, 56
Using fundx of, to pay Member of Parliament, 176
Restraint of trade—[iegality of society at ecommon law, 326
Claim of benefit under rules, 327
Nee Discovery—Labour Union—S8olicitor and elient

Trespass-—
Justifieation—Preservation of rights, 171

Trial—
Adjournment. for further evidence, 147, 333
Offer to admit facts—Disclosure, 383

Trustee—
Beneficiary—Equities between, 1§
Forfeiture of remuneration, 2567
Release to, from beneficiary, 650
Power to grant mining leases, $37
Creation of trust-—Enforcement, 701
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Ultra vires—
8ee Company—Vendor and purchaser,

Uniformity of laws—-
Desirability of enforeing, 41

United States decisions—
187, 188, 232, 272, 312, 301, 460, 629

Usury—-

See Money-lenders’ Act,

Vagraney—
Gaming and betting, 126

Vendor and purchaser—
Option—Cancellation, 33
Deposit—TIorfeiture of—Default by purchaser, 57
Terms of purchase—Interest—Word “due,” 345
Doubtful title—Construction, 93 ’
Specifie performance—Iorfeitvre—Practice, 185
Pleading, 184
Rescission of contract, 427
Cancelling agreement of sale—Default, 774
Contract~-Cancelling—Notice, 271
Construction, 348
Conveyance—Plan—Description, 452, 480
Corporation—Restrictive covenant—!U itra vires, 488
Lien for unpaid purchase money—Limitation of action. 507
Title—Question of, not triable on summary applicution, 742
See Covenant—Deed-—Mistake.

Venue—
Change of-—County Court, 138
Expenses, 130 .
Action against license commissioners, 217

Voters’ list-—
See Municipal law.

Wages-—
Meaning of word, 747
Assignment of, 747

Waiver—
See Injunction,

Warranty—

See Insurance—~Sale of goods.

Water Carriage of Goods Act—
. Discussion on by Peers Davidson, K.C., 553
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i

Water supply—
Domestie or publie purposes, 443
Storage system~—Milling rights, 743

Wharfinger—

Ree Common cavrier,

Will—
Proof of-<Executed in Quebee, 29
BEvidence Act—SRecondary evidence, 495
Destruction—Intention, 45
Construetion of-——Res judieata. 50
Substituted executor—Poxition of, 450
Two writings of different date—Roth nrobated, #41
See Administration—Power. of appoi  ent—Will, condruction,

Will, construction—
Gift to accumulate during minority-—Residue, 57
Devise with power of appointment—Apportionment, 71 -
Founding bed in hospital, 33
Res judicatn, 59
Devixe to tenants in common— Koestrieting encumbering, 133
(iift over—Chattels real—Wild's cuse, 164
"r'o next of kin wherever they may be, 198
Absolute gift—Codieil to charity, 167
Condition—Precatory trust, 168
Rubsequent trusts, 302, 308
Conditional will, 301
Bequest of shares—Liabilify for ealls, 383
Charitable user—Trustees for *xite,”” 148
Gift to daughter till marriage—Gift over, 151
Trust—"Power of snle-—Conversion, 452
Tenant for life—Trust for conversinon—TIncome, 434
Bequest of vesidue—Next of kin, 480
Per stripex or per eapita, 460
Devise of dwelling—Addition to after date of wiil, 54
Gift of leasehold aubject to covenant, 608
Condition as to marriage with consent. 656
Preeatory words—Restraint—Trust, 663

Wireless telegraphy—

Application of common law to, 480

e

4

s

Words, construction of—
About, 503

; Accident, 568

2 Assets, 215

g As soon as possible, 484, 504
g Belonging, 145

| Cestul que use, 599

; Crossway, 343

; Diatinetive, 162

I Domustic purposes, 443

£ Due, 345

i
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Words, construetion of—C'ontinued.
Enconraging seduction, 444

Fair and reasonable priee, 108
Feloniously, 170
Operation, conduct and n.ansgement, 116

Perfection, 162

Serious and permanent disablement, 803
Site, 448

Btored or kept, 703

Wages, 747

Work off, 588

Workmen’s Compensation Act—
Transmission of defendant’s interest—Actio personalis, 13
Workman narning money in another character, 328
Duty of persona who cause others to dundle dangerous things, 340
Railway rules, 493
Berious and permanent disablement, 603
Driver of cab, 613
Power of amendment, 704
Notice of action~—Excuse for not giving. 734
Confined to manual labour, 749
See Negligence,

Writ of summons—
Service out of jurisdiction. 215
8e¢e Speedy judgment.
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