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1852-3.] BILL. [No. 820.

An Act to amend repeal and consolidate the provisions
of certain Acts therein mentioned, and to simplify and
expedite the proceedings in the Courts of Queen’s
Bench and Common Pleas in Upper Canada.

’ WI-IEREAS it is expedient to simplify and expedite the proceedings Preamble.
in the Courts of Queen’s Bench and of Common Pleas for Upper
Canada ; Be it enacted, &ec.,

That the provisions of this Act shall come into operation on the Commence-
5 day of 18 , ment of Act.

And with respect to the sealing and issuing of writs and to the offices of
the Courts of Queen’s Bench and Common Pleas in the different Counties
or Union of Counties; Be it enacted,—

II. That there shall be an officer appointed by the Governor of this OClerk of pro-
10 Province, .who shall be called the Clerk of the Process, and who shall ;=% '{g&ﬁ
receive a salary of £ per annum, payable by four quarterly pay- ppoitet.
ments, out of the Consolidated Revenue Fund of this Province.

III. The Clerk of the Process shall be deemed an officer of both of the His duties.
said Superior Courts of Common Law, and shall also discharge the du- q 1206 an
15 ties of Clerk of the Judges in Chambers and Clerk of the Practice office in Os-
Court. He shall have an office in Osgoode Hall, and a reasonable goode Hall,
allowance for the printing and procuring blank forms of all Writs and ?;;’;‘sdzc
Process, and he shall be subject to such rules for his governance in his ’
office, as shall be, from time to time, made in that behalf, according
20 to the provisions of the 240th Section of this Act.

IV. The Clerk of the Process shall have seals for the sealing To seal the
of writs for each of the said Courts, 1o be approved by the Chief Trits of both
. - . ourts &e.
Justice of each Court respectively, and he shall sign and seal all
writs and process whatsoever, which are to be issued from either of the
925 said Courts, and shall from time to time supply, and shall keep sup-
plicd, all and every the Clerks and Deputy Clerks of the Crown and
Pleas of each Court with such writs and process, signed and sealed by
him, and ready to be issued, as may be required; Provided that he Proviso: to
shall supply to each such Clerk or Deputy Clerk, an equal number of supply c{1*313“'
80 writs for the commencement of actions in each of the said Courts, and g’ orits i
it shall be the duty of such Clerks and Deputy Clerks to issue twenty in either
writs for the commencement of actions in one of the said Courts, before Court %ltemﬁ"
issuing any in the other of the said Courts, and then to issue twenty tva?
writs for the commencement of actions in such other Court and so on
35 alternately without varying.

V. The Clerk of the Process shali make quarterly returns, veri- Accounts to

fied by his affidavit to the Inspec‘t;;r General, of all ‘writs and pro- ]‘;;’;f’;]‘:s"gg”
A him.
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cess supplied by him, to the Clerks and Deputy Clerks as afore-
said, and such Clerks and Deputy Clerks shall account for, and
pay over, all fees due and receivable by them, on such writs and pro-
cess as they now are by law bound to do for all other fees received by
them, and the Clerk of the Process shall, in like manner, account for
and pay over all fees received by him as Clerk of the Judges in Cham-
bers and Clerk of the Practice Court, to form part of the Consolidated
Revenue Fund of this Province.

V1. In cases in which the cause of action shall be transitory, the
Plaintiff may sue out the writ for the commencement of the action from
the office of the Clerk of the Crown and Pleas of either of the said Courts,
or from the office of any of the Deputy Clerks of the Crown and Pleas.

VII. When the venue is local the writ for the commencement of the
action must be sued out from the office within the proper County.

VIII. The venue in any action may be changed according to the
practice now in force, but notwithstanding a change of the venue, the
proceedings shall continue to be carried on in the office from which the
first process in the action was sued out.

IX. All proceedings to final judgment shall be carried on in
the office from which the first process in the action was sued
out, and the service of all papers and proceedings subsequent to the
writ, shall be made upon the Defendant or his Attomey, according to the
practice now in force, unless special provision is otherwise made in
this Act, and if the attorney of either party do not reside or have not a
duly authorized agent residing in the County wherein such action was
commenced, then service may be made upon the Attorney wherever he
resides, or upon his duly authorized agent in Toronto, or if such Attorney
have no duly authorized agent there, then service may be made by
leaving a copy of the papers for him in the office where the action was
commenced, marked on the outside as copies left for such Attorney.

. X. Final judgment may be entered upon a cognovit actionem or War-
rant of Attorney to confess judgment, which shall have been given or ex-
ecuted in the first instance and tefore the suing out of any process in
any of the said offices, at the option of the Plaintiff, unless some particular

10

15

office in which the judgment is 1o be entered be expressly stated in such 35

cognovit or warrant.

XI. All Writs of Execution may issue from the office wherein the
judgment is entered, or after the transmission of the roll to the principal
office, such writs may at the option of the party entitled thereto be
issued out of such principal office.

XII. Either party may as of right, upon giving two days notice to
the opposite party, have the taxation of costs made by any Deputy Clerk
of the Crown and Pleas, revised by the principal Clerk of the Court
wherein the proceedings were had; and it shall be lawful for. such

Court or a Judge, by rule or summons, to call upon the Deputy Clerk 45

who taxed any Bill, to shew cause why he should not pay the costs of
revising his taxation, and of the application, if in the opinion of the Court
or Judge, on the affidavits and hearing the parties, such Deputy
Clerk has been guilty of gross negligence, or of wilfully taxing fees or
charges for services or disbursements larger or other than those sanc-
tioned by the Rules and Practice of the Court.



.
3
XIII. Each Deputy Clerk of the Crown and Pleas shall, if proper Deputy
accommodation be afforded him, keep his office in the Court House Clerks of
of his County, and until he can obtain such accommodation, he gf;’:;nt;“gee
shall keep his office in some convenient place in the County Town j—- their offices P
5 and every Deputy Clerk’s office shall (except between the first day in the Court
of July and the first day of August) be kept open from ten o’clock g{;lfe if pos:
in the morning, until three o’clock in the afternoon, Sundays, Christmas Hours of at-
Day, Good Friday, Easter Monday, the birthday of the Sovereign and tendance &e.
any day appointed by Royal proclamation for a general fast or thanks-
10 giving excepted ; and between the first day of July and the twenty-first .
daylof August, such offices shall be kept open from nine in the morning
until noon.

XIV. Every Deputy Clerk of the Crown and Pleas may sign and Rules to
issue rules on any Sheriff to return writs and process issued out of the tsnﬁmg'r&o%:e
15 office of such Deputy and directed to such Sheriff; and it shall be the )
duty of each Sheriff to return such writs to the office of the proper Court
from which such rule issued in case he shall be served with any such

rule.

And whereas many titles to land depend upon Sheriff’s sales upon Rocital.
20 executions, and it is therefore important to provide for the preservation
of evidence of the judgments upon which such executions issued ; Be
it enacted,—

XV. That every Deputy Clerk of the Crown and Pleas shall keep a Deputy
regular book, in which shall be minuted and docketed all Judgments Cletksfo -
25 entered by such Deputy Clerk, and such minute shall contain the name f:fpminuﬁng

of every Plaintiff and Defendant, the date of the commencement of the all Judg-
action, the date of the entry of such judgment, the form of action, the ments &e.
amount of debt or damages recovered, the amount of costs taxed, and
whether snch judgment was entered upon or by verdict, default, confes-
80 sion, zon pros, non-suit, discontinuance or how otherwise, and that within
three months after the entry of each judgment, the Deputy Clerk shall
transmit to the principal Clerk of the proper Court in Toronto, every
such judgment roll and all papers of or belonging thereto, and such Judgements
judgment shall be also docketed in the principal office, and in case the fobeslso
85 original judgment roll be lost or destroyed, so that no exemplification or Torente.
examined copy thereof can be procured, a copy of the entry in either of If the original
such docket books, certified by the Clerk or Deputy Clerk having such roll be lost bo
book in his custody, shall be ‘evidence of all matters therein set forth g o, >
and expressed. .

40  And with respect to the writs for the commencement of personal
actions in the said Courts, against Defendants, whether in or out of the
jurisdiction of the Courts ; be it enacted,—

XVI. All personal actions brought in the said Courts where the De- Mode of com-
fendant is residing or supposed to reside within the jurisdiction thereof, Zoisg¢ per-
45 except in cases where it is intended to hold the Defendant to special wpere De-
bail, shall be commenced by writ of summons contained in the Schedule fendant_re-
(A) to this Act annexed, marked No. 1, and in every such writ and eides within
) . . the jurisdie-
copy thereof, the place and County of the residence or supposed resi- yon'
dence of the party Defendant, or wherein the Defendant shall be or shall

50 be supposed to be, shall be mentioned.
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Form or XVIL It shall not be necessary to mention any form or cause of action

cause of in any writ of summons or in any notice of writ of summons issued

action need i der the authority of this Aet.
not be men-

tioned in writ. en . A

Names of De- X VIIL. Every writ of summons shall contain the names of all the De-

fendants. fendants and shall not contain the name or names of any Defendant or 5
Defendants in more actions than one.

Date of Writ. ~ XIX. Every wiit of summons or capias issued under the authority of
this Act, shall bear date on the day on which the same shall be issued,

Teste. and shall be tested in the name of the Chief Justice of the Court from
which the same shall issue, or in case of a vacancy of such office, then 10
in the name of the Senior Puisne Judge of the said Counrt.

office whence XX, The Clerk or Deputy Clerk of the Crown and Pleas who shall
353“‘;6130 be  jssue any writ, shall mark in the margin a memorandum stating from
e % what ofice and in what County such writ was issued, and shall sub-

scribe his name to such memorandum. 15

Name of per- XXI. Every writ of summons or of capias shall be indorsed with the

son suing out name and place of abode of the Attorney actually suing out the same,

wntto 2 and when the Attorney actually suing any writ, shall sue out the same

P " asagent for any other attorney, the name and place of abode of such
other Attorney shall also be indorsed upon the said writ, and in case no 20
Attorney shall be employed to issue the writ, then it shall be indorsed
with a memorandum expressing that the same has been sued out by the
Plaintiff in person, mentioning the City, Town, incorporated or other
Village or Township within which such Plaintiff resides.

Commence- XXIIL. In all such actions wherein it shall be intended to arrest and 25
:’c‘gl;‘u‘;f hold any person to special bail, the process shall be by a writ of capias

where itis  according to the form contained in schedule A to this Act annexed, and
intended to  marked number 2, and may be directed to the Sheriff of any County or
Bold Defen  Union of Counties in Upper Canada, and so many copies of such pro-
special bail. €SS, together with every memorandum or notice subscribed thereto, and 30
all indorsements thereon as there may be persons intended to be arrested
thereon or served therewith, shall be delivered with the original writ, to
the Sheriff or other officer who may have the execution or return thereof,
and who shall upon or immediately afier the execution of such process,
cause one such copy to be delivered to every person upon whom such 85
process shall be executed by him, v hether by service or arrest, and shall
indorse on such writ, the true day of the execution thereof, whether by
service or arrest, within three days at furthest after such service or arrest;
Declaration  and if any Defendant be taken or charged in custody upon any such pro-
Whg“ to Il’lzn cess and imprisoned for want of sureties for his appearance thereto, the 40
Dofendant 3s Plaintiff in such process may, before the end of the next term after the
imprisoned  arrest of such Defendant, declare against such defendant and proceed
g;r.lfm"t of - thereon, in the manner and according to the directions contained in the
ul third and fourth rules of the Court of Queen’s Bench, made in Easter
Proviso ; Term. in the fifth year of Her Majesty’s Reign: Provided always that 45
some Defen- . hai! be lawful for the Plainti b g .
dauts may be 1t shail be lawial for the Plaintiff or his Attorney, to order the Sheriff or
arrested, and other officer to whom such writ shall be directed, to arrest one or more
others not.  of the Defendants therein named, and to serve a copy thereof on one or
more of the others, which order shall be duly obeyed by such Sheriff or
other officer, and such service shall be of the same force and effect as 50
the service of the writ of summons hereinbefore mentioned and no other.
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XXIIL. It shall not be lawful to issue or sue out any such writ of Afidavit for
capias, unless an affidavit be first made by such Plaintiff, his servant or suiag out
agent, of the Plaintift’s cause of action and that the amount thereof (being Capias.
in no case less than ten pounds), is justly and truly due to the plaintiff,
and also that such Plaintiff, his servant or agent hath good reason to
believe and verily doth believe that the Defendant is immediately about
to leave Upper Canada with intent and design to defraud the Plaintiff of
the suid debt. Provided always that where the cause of action is other Proviso;
than a debt certain, a writ of capias may be issued and sued out to where the
arrest and hold the Defendant to special bail, a Judge’s order having ;‘;;‘lfﬁl‘;g
been first obtained for that purpose, in such cases and in such manner other than =
as has heretofore been the practice ; Provided also, that nothing in this debt certain.
Act contained, shall subject any person to arrest who by reason of any Froviso.
privilege, usage or otherwise may now by law Le exempt therefrom.

XXIV. Special bail may be put in and perfected according to the Special bail,
practice now in force, and affer special bail is so put in, the Plaintiff
may proceed by fyling a declaration or otherwise to judgment, in like Declaration,
manner as if the action had been commenced by writ of summons and &
the Defendant had appeared thereto,

XXV. Every Attorney whose name shall be endorsed on any writ Attorney

issued for the commencementof any action shall, on demand in writing suing out writ
made by or on behalf of any Defendant, declare forthwith whether such & desiare
wrii has been issued by him or with his authority or privity, and if he name &e. if so
shall answer in the affirmative, then he shall also, in case the Court or ordered.
a Judge shall so order, declare in writing, within a time to be limited
by such Court or Judge, the profession or occupation and place of abode
of the Plaintiff, on pain of being guilty of a contempt of the Court from
which such writ shall appear to have been issued ; and if such Atlorney
shail declare that such writ was not issued by him or with his authority
or privity, all proceedings upon the same shall be stayed, and no fur-
ther proceedings shall be taken thereon without leave of the Court or a
Judge.

XXVI. Upon the writ and copy of any writ served or executed for the Amount of
payment of any debt, the amount of the debt shall be stated, and the d¢% ‘““f’ writ
amount of what the Plaintiff’s Attorney claims for the costs of such Writ, to be stated
copy and service, and aitendance to receive debt and costs, and it shall on it &e.
be further stated that upon payment thereof within eight days, to the
Plaintiff or his Attorney, further proceedings will be stayed, which in-
dorsement shall be written or printed in the following form or to the like
effect. ¢ The Plaintiff claims £ for debt and £ for costs,

« and if the amount thereof be paid to the Plaintiff or his Attorney within

“ eight days for the service hereof, further proceedings will be stayed.”

But the Defendant shall be at liberty, notwithstanding such payment, to Defendant

have the costs taxed, and if more than one-sixth be disallowed, the ™2Y ht’;‘;e 4
Plaintiff’s Attorney shall pay the costs of taxation. costs taxed.

XXVII. The Plaintiff in any action may, at any time during six months Plaiutiff may
from the issuing of the original Writ of Summons or of capias, issue from obtin con-
the office where the original Writ issued, one or more concurrent Writ ™™ wits.
or Writs of the same kind, to be tested of the same day as the original Writ,
and to be marked by the Clerk or Deputy Clerk issuing the same, with
the word * concurrent” in the margin, with the memorandum required by
the tenth Section of this Act, of the date of its being issued ; Provided Provieo.
that such concurrent Writ or Writs. shall only be in force for the period
during which the original Writ in such action shall be in force.

)
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XXVIII. No original Writ of Summons or capias shall be in force for
more than six months from the day of the date thereof, including the
day of such date; but if any Defendant therein named, may not have
been served therewith, the original or concurrent Writ of Summons or
Capias may be renewed at any time before its expiration, for six 5
months {rom the date of such renewal, and so from time to time,
during the cuwrreney of the renewed Writ, by being marked in the
margin, with a memorandum to the eflect following:—* Renewed
¢ for six months from the day of ," signed
by the Clerk or Deputy Clerk who issued such Writ, or his sue- 10
cessor in office, upon delivery to him by the Plaintiff or his Attorney, of
a prazeipe, in such form as has herctofore been required to be delivered
apon the obtaining of an alias Writ; and a Writ of Summons or Capias
=0 renewed, shall remain in foree and be available to prevent the opera-
tion of any Statute whereby the time for the commencement of the action 15
may be limited, and for all other purposes {rom the date of the issuing
the original Writ.

XXIX. When any Writ of Summons or Capias in any swch action
shall have been issued before, and shall be in force at the commencement
of this Act, such Writ may, at any time before the expihation thereof, 20
be renewed under the provisions of, and in the manner directed by this
Act; and where any Writ issued in continnation of a preceeding
Writ, according to the provisions of the Act passed in the twelith
vear of Her Majesty’s Reign, intituled, * An Act to make further
“« provision for the administrution ¢f Juslice, by the establishment of an 25
« gqdditional Superior Court of Common Law, and also a Court of Error
“ and Appeal in Upper Canada, end for other purposes,” shall be in force
and unexpired, or where one month next after the expiration thereof,
shall not have elapsed at the commencement of this Act, such continuing
Wiit may, without being returned non est inventus, or entered of record 30
according to the provisions of the said Act, be fyled in the proper office
of the Court, within one month next after the expiration of such Writ, or
within twenty days afler the commencement of this Act, and the original
Writ of Summons or capais in such action may thereupon, but within the
sameperiod of one month next alier the expiration of the continuing Writ 35
or within twenty days after the commencement of this Act, be renewed
under the provisions of, and in the manner directed by this Act; and
every such Writ shall, after such renewal, have the same duration and
effect for all purposes, and shall be, if necessary, subsequently renewed
in the same manner as if it had originally issued under the authority of 40
this Act.

XXX. The production of a Writ of Summons or Capias with the
memorandum signed as required in the foregoing Section, shewing such
Writ 1o have been renewed according to this Act, shall be sufficient
evidence of its having been so renewed, and of the commencement of the 45
action as of the first date of such renewed Writ, for all purposes.

XXXI. The Writ of Summons in any action may be served in any
County in Upper Canada.

XXXII. The person serving the Writ of Summons shall,and he is hereby 50
required within three days at furthest after such service,to indorse on such
Wiit, the day of the month and week of the service thereof, otherwise
the Plaintiff shall not be 4t liberty in case of non-appearance to proceed
under this Act, and every affidavit of service of such Writ shall mention
the day on which such indorsement was made.
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XXXIH. Every such Writ of Summons issued against a Corporation Writs against
aggregate, may be served on the Mayor, Warden, Reeve, President, or Corporations
otlier head Officer, or on the Township, Town, City or County Clerk, Clerk, Bow served:
Cashier, Manager, Treasurer or Secretary, or Agent of such Corporation,

5 or of any branch or agency thereof in Upper Canada; and every person
who shall, within Upper Canada, transact or carry on any of the business
of, or any business for any Corporation whose chief place of busincss
chall be without the limits of Upper Canada, shall, for the purpose of being
served with a Writ of Summons issued against such Corporation, be

10 deemed the agent thereof.

XXXIV. The service of the Writ of Summons wherever it may be prac- Service to be
ticable, shall, as heretofore, be personal, but it shall be lawful for the personal.
Plaintiff to apply from time to time, on affidavit to the Court out of
which the Writ of Summons issued or to a Judge, and in case it shall Exception.

15 appear to such Court or Judge that reasonable eflorts have been made to
effect personal service, and either that the Writ has come to the know-
ledge of the Defendant or that he wilfully evades service of the same,
and has not appeared thereto, it shall be lawful for such Court or Judge
to order that the Plaintiff be at liberty to proceed as if personal service

20 had been effected, subject to such conditions as to the Court or Judge
may seem fit.

XXXV. In case any Defendant being a British subject, is residing ont of Summens to a
the Jurisdiction of the said Superior Courts, it shall be lawful for the Iﬁa?tyhbesm%
Plaintiff to issue a Writ of Summons in the form contained in the Sche je;tfesidi‘,}g’

25 dule A to this Act annexed, marked No. 3, which Writ shall bear the out of the
indorsement contained in the said form, purporting that such Writ is for j‘;"i;di““.’g‘
service out of the Jurisdiction of the said Superior Courts, and the time & e *
for the appearance by the Defendant, shall be regulated by the distance
from Upper Canada of the place where the Defendant is residing, having

30 due regard to the means of, and necessary time for postal or other com-
munication ; and it shall be lawful for the Court or Judge, upon being gervice there-
satisfied that there is a cause of action which arose within the Jurisdic- of &e.
tion, or in respect of the breach of a contract which arose within the
Jurisdiction, and that the Writ was personally served upon the Defendant, 1f Service can-

35 or that reasonable efforts were made to effect personal service thereof not be made.
upon the Defendant, and that it came to his knowledge, and either that
the Defendant wilfully neglects to appear to such Writ, or that he is
living out of the Jurisdiction of the said Courts, in order to defeat or
delay his creditors, to direct from time to time, that the Plaintiff shall be

40 at liberty to proceed in the action in such manner and. subject to such
conditions as to such Court or Judge may seem fit, having regard to the
time allowed to the Defendant to appear being reasonable, and to the
other circumstances of the case; Provided always, that the Plaintiff Proviso;
shall be and he is hereby required to prove the amount of the debt or I:ll‘;u;leh]fs ?n\sizt

45 damages claimed by hira in such action, either before a Jury on an I .
assessment in tiie usual mode, or by reference to compute in the manner
hereinafter provided, according to the nature of the case, as such Court
or Judge may direct, and the making such proof shall be a condition
precedent to his obtaining Judgment.

50 XXXVI. Inanyaction against a person residing out of the Jux:isdiction If the Defen-
of the said Courts and not being a British subject, the like proceedings may %ﬁégsﬁ. a
be taken as against a British subject resident out of the Jurisdiction, ject.
except that the - 1intiff shall, instead of the Summons mentioned in the

yaa
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next preceding Section, issue a Writ of Summons according to the form
confained in the said Schedule A, marked No. 4, and shall in manner
aforesaid serve a notice of such last mentioned Writ vpon the Defendant,
which notice shall be in the form contained in the said Scheduale also
marked No. 4, and such service or reasonable efforts to effect the same, 5
shall be of the same force and eflect as the service or rcasonable efforts
to effect the seivice of a Writ of Summons in any action against a
British subject resident abroad, and by leave of the Conrt or a Judge,
upon their or his being satisfied by affidavit as aforesaid, the like pro-
ceedings may be had and taken thercupon. 10

XXXVIL If the Plaintiff or his Attorney shall omit to insert in or
indorse on any Writ or copy thereof, any of the matters required by this
Act to be inserted therein or indorsed thereon, such Writ or copy thereof
shall not on that account be held void, but it may be set aside as irregular
or amended, upon application to be made to the Court out of which the 15
same shall issae, or 10 a Judg., and such amendment may be made upon
any application to set aside the Writ, upon such terms as to the Court or
Judge may secm fit.

XXXV If either of the forms of Writ of Summons contained in the 20
Schedule A, to this Act annexed, and imarked respectively Nos. 1,3, and
4, shall by mistake or inadvertence be substituted for any other of them,
steh mistake or inadvertence shall not be an objection to the Writ or any
other proceeding in such action, but the Writ may, upon an ex parfe
application 1o a Judge, whether before or after any application to set 25
aside sach Writ or any proceeding thereon, and whether the same or
notice thereof shall have been served or not, be amended by such Judge,
without costs.

XXXIX. .\ Writ for service within the Jurisdiction may be issued and
marked as a concurrent Writ, with one for service out of the Jurisdic- 30
tion, and a Writ for service out of the Jurisdiction may be issued and
marked as a concurrent Writ, with one for service within the Jurisdie-
tion.

XL. Any affidavit for the purpose of enabling the Court or a Judge to
direct proceedings to be taken against a Defendant residing out of the 35
Jurisdiction of the said Courts, may be sworn before the Chief Justice or
Judge of any Court of Superior Jurisdiction in the Country wherein such
Deiendant shall reside or be served, or before the Mayor or Chief Magis-
trate of any City, Town or place wherein the Defendant shall reside or be
served, or before any Consul General, Consul Vice Consul, or Consular Agent 40
for the time being, appointed by ller Majesty at any foreign port or place
at or near which the Delendunt shall reside or be served, and every
aflidavit so sworn by virtne of this Act, may be used and shall be
admitted in evidence saving all just exceptions, providing it purport to
be sworn before such Chief Justice, Judge, Mayor, or Chief Magistrate, 45
Consul General, Consul, Vice Consul, or Consular Agent; Provided
always, that if any person shall forge any signature to any such
affidavit, or shall usc or tender in evidence any such affidavit with any
false, forged or counterfeit signatare thereto, knowing the same to be
false, forged or counterfeit, be shall be guilty of felony, and shall upon 50
couviction, be liable, at the diseretion of the Court, to be kept confined
at hard labour in the public Penitentiary of this Province, for any term
not less than four years nor more than ten years, and every person who
shall be charged with commitiing any felony under this Act, may be
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dealt with, indicted, tried, and if convicted, sentenced, and his offence
may be laid and charged to have been committed in the County or place
in which he shall be apprehended or be in custody, and every accessory Accessoriea.
before or after the fact to any such offence, may be dealt with, indicted,

5 tried, and if convicted, sentenced, and his offence may be laid and
charged to have been committed in any County or place in which the
principal offender may be tried ; Provided also, that if any person shall Proyiso;
wilfully and corruptly make a false affidavit before such Chief Justice, ?uﬂiﬂh'_nent
Judge, Mayor, Chief Magistrate, Consul General, Consul, Vice Consul or f:fs:?g -

10 Consular Agent, every person so offending shall be deemed and taken to be vits, &e.
guilty of perjury, in like manner as if such false affidavit had been made
in Upper Canada before competent authority, and may be dealt with,
indicted, tried, and if convicted, sentenced, and his oflence may be laid
and charged to have been committed in that County or place where he

15 shall have been apprehended or be in custody.

XLI. In all cases where the Defendant resides within the Jurisdiction In demands
of the Court, and the claim is for a debt or liquidated demand in money, for liqnidated
with or without interest, arising upon a contract express or implied, as %% certain

for instance, on a Bill of Exchange, Promissory Note or Cheque, or other ?may be indors
20 simple contract debt, or on a bond or contract under seal for payment of ed onthis

a liquidated amount of money, or on a statute, where the sum sought to ¥*

be recovered is a fixed sum of money, or in the nature of a debt or ona

guarantee, whether under seal or not, where the claim against the prin-

cipal is in respect of such debt or liquidated demand, bill, note or cheque,

25 the Plaintiff shall be at liberty to make upon the Writ of Summons and

copy thereof, a special indorsement of the particulars of his claim, in

the form contained in Schedule A, to this Act annexed, marked No. 5,

or to the like effect; and when a Writ of Summons has been indorsed No further

in the special form hereinbefore mentioned, the indorsement shall be particulars
30 considered as particulars of demand, and no further or other particulars o,dz’;? on

need be delivered unless ordered by the Court or a Judge.

And as regards proceedings against absconding debtors who shall
have real or personal property, credits or eflects in Upper Canada, Be
it enacted,

35 XLIL If any resident in Upper Canada indebted to any person, shall Form of writ
depart from Upper Canada with intent to defraud his creditors, and shall, 2gaiast ab-
at the time of his so departing, be possessed to his own use and benefit, Debtors de.
of any real or personal property, credits or effects in Upper'Canada, he
shall be deemed an absconding debtor, and his property, credits and

40 effects aforesaid, may be seized and taken for the satisfying of his debts
by a Writ of Attachment, which shall also contain a Summons to the
absconding debtor, and shall be in the form in the Schedule A to this
Act annexed, marked No. 6, and such Writ shall be dated on the day on
which it is sued out, and shall be in force for six months fromits date,

45 and may be renewed for the purpose of effecting service on the Defendant,
in like manner as a Writ of Summons issued under the authority of this

Act.

XLIIL Upon affidavit made by any Plaintiff, his servant or agent, Proceedings. .
that any such person so departing is indebted to such Plaintiff tipon tbaﬁ]gmf
50in a sum exceeding twenty-five pounds, and: stating the causes roiane path
of action, and that the Deponent hath good:reason: to believe and departed, &e.
doth verily believe such person hath departed from Upper Canada and for the pur-
B(ZB
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hath gone to (stating seme place to which the absconding Debtor is
believed to have fled or that the Deponent is unable to obtain any infor-
mation to what place he hath fled,; with intent to defraud the Plaintiff
of his just dues, or to'avoid being arrested or served with process, which
affidavit shall be accompanied by the affidavit of two other credible 5
persons, that they are well acquainted with the Debtor mentioned in the
first named affidavit, and have good reason to believe and do believe that
such Debtor hath departed from Upper Canada with intent to defraud
the said Plaintiff, or to avoid being arrested or served with process, it
shall be lawful for either of the said Courts or a Judge, by rule or order, 19
to direct that a Writ of Attachment shall issue (1o be in the ¢ Inferior

“ Jurisdiction” if the case be withn the Jurisdiction of the County Court,
and 1o be marked and the costs to be allowed accordingly,) and to appoint

in such rule or order the time for the Defendants putting in Special Bail,
which time shall be regulated by the distance from Upper Canada of 15
the place to which the absconding Debtor is supposed to have fled,
having due regard to the means of and necessary time for postal or other
communication, and such Writ of Attachinent shall issvz in duplicate,
and shall be so marked by the Officer issuing the same (the costs of
suing out the same being allowed only as if a single Writ issued) and one g
Writ shall be delivered to the Sheriff to whom the same shall be
directed, and the other shall be used for the purpose of effecting service
on the Defendant. .

XLIV. Upon its appearing on affidavit to the Court or a Judge, that a
copy of the Writ was personally served on the Defendant, or that rea- g5
sonable efforts were made to effect personal service thereof on him, and
that such Writ came to his knowledge or that the Defendant hath ab-
sconded in such a manner that after diligent inquiry no information can
be obtained as to what place he hath fled, it shall be lawful for such
Court or Judge, if the Defendant has not put in Special Bail, either to gg
require soine further attempt to effect service or to appoint some act to
be done which shall be deemed good service, after which, or on the first
application, if it shall so seem fit to the Court or a Judge, to direct that
the Plaintiff may proceed in the action in such manner and subject to
such conditions as the Court or Judge may direct or impose; Provided gg
always, that the Plaintiff shall prove the amount of the debt or damages
claimed by him in such action either before a Jury on an assessment or
by reference to compute in the manner provided by this Act according
to the nature of the case, and the making such proof shall be a condition
precedent 1o his obtaining Judgment, and no execution shall issue until 49
the Plaintiff, his Attorney or Agent shall make oath of the sum justly
due by the absconding Debtor to the Plaintiff, after giving him credit for
all payments and claims which might be set off or lawfully claimed by
the Debtor at the time of making such last mentioned affidavit, and the
execution shall be indorsed to levy the sum so sworn to with the taxed 45
costs of suit or the amount of the Judgment, including the costs which-

" ever shall be the smaller sum of the two.

Plaintiff may
obtain Con-
current Writs,
to other
Sheriffs.

XLV. The Plaintiff may at any time within six months from the date
of the original Writ of Attachment, wiihout further order from the Court
ora Judge, issue from the Office whence the Original Writ issued, one or g
more Concurrent Writ or Writs of Attachment, to bear teste on the same
day as the Original Writ, and to be marked by the Officer issuing the
same with the word * Concurrent” in the margin, which Concurrent
Writ or Writs of Attachment may be directed to any Sheriff other than
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the Sheriff to whom the Original Writ was issued, and need not be sued
out in duplicate or be served on the Defendant, but shall operate merely
for the attachment of his real or personal property, credits or effects in
aid of the Original Writ.

5 XLVI. The Court or a Judge may at any time before or after final Court may
Judgment, but before execution executed, in their discretion, and having };" in Defen-
regard to the time of the application and other circunistances, let in the S;?aci?EBaﬂ.
Defendant to put in Special Bail, and to defend the action upon an appli-
cation supported upon satisfactory affidavits, accounting for Defendant’s

10 delay and default and disclosing a good defence on the merits.

XLVII. Upon the Defendant’s putting in and perfecting Special Bail Property of
to the action in like manner as if he had been arrested on a Writ of ﬁeii';g::‘:dtgn
Capias, for the amount sworn to on obtaining the attachment, either within pis putting in
the time limited by the Writ or within such time as shall be specified Special Buil.

15 by the Court or a Judge on letting in the Defendant to defend as afore-
said, all his property, credits and effects which have been attached in
that suit, excepting any which may have been disposed of as perishable,
and then the net proceeds of the goods so disposed of, shall be restored
and paid to him unless there be some other lawful ground for the Sheriff

90 to withold or detain them, and after Special Bail shall be so put in and
perfected the Defendant shall be let in to plead, and the action shall
proceed as in ordinary cases’begun by Writ of Capias ; Provided always, Proviso;
that after obtaining Judgment it shall not be necessary for the Plaintiff s to ca sa.
to make or file any other or further affidavit than that on which the Writ

95 of Attachment was ordered in order to sue out a Writ of capias ad satis-
Saciendum ; And provided also, that if it shall appear at any time before Proviso;
execution issued, upon motion to be made in Court for that purpose and if the Defen-
upon hearing the parties by affidavit, that the Defendant was not an ab- S22f prove
sconding Debtor within the true meaning of this Act, at the time of the not an ab- -

3o suing out of the Writ of Attachment against him, such Defendant shall sconding
recover his costs of defence, and the Plaintiff shall, by rule of Court, be g’ibﬁ{gmi“
disabled from taking out any Writ of Execution for the amount of the writ issued.
verdict rendered or ascertained upon reference to compute or otherwise
recovered in such action, unless the same shall exceed, and then for such

35 sum only as the same shall exceed the amount of the taxed costs of the
Defendant, and in case the sum so recovered shall be less than the
amount of the taxed costs of the Defendant, then the Defendant shall be
entitled, after deducting the amount of the sum recovered as aforesaid
from the amount of such Defendant’s taxed costs, to take out execution

40 for the balance in like manner as a Defendant may now by law have
execution for costs in ordinary cases.

XLVIIL. The Sheriff to whom any Writ of Attachment shall be gperiff to
directed shall forthwith take into his charge or keeping all the property, attach sll the
credits and effects including all rights and shares in any Association or B";.Pe‘étgut‘ff

45 Corporation (which shall be attached in the same manner as they iight eien
be seized in execution under the provisions of an Act of the Parliament
of this Province, passed in the 12th year of Her Majesty’s Reign, inti- :
tuled, ¢« An Act fo provide for the seizure and sale of shares in the 12 Vie. c. 28.
“ Capital Stock of Incorporated Companies,”) of the absconding Debtor

50 as set forth in such Writ, and shall be allowed all necessary disburse-
ments for keeping the same, and he shall immediately ecall to his assis- Inventory to
tance two substantial freeholders of his County, and with their aid he shall be made.
make a just and true inventory of all the personal property, credits and
etfects, evidences of title or debt books of account, vouchers and papers
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that he shall attach, and shall return such inventory, afier it shall have
been signed by himself and the said freeholders, together with the Writ
of Attachment.

How perish- X LIX. In case any horses, cattle, sheep, pigs or any perishable goods
able goods  or chattels, or such as from their nature (as timber or staves) cannot be §
3%:1}; i’;ﬂ]‘ safely kept or conveniently taken care of, shall be taken under any Writ

of Attachment, it shall be the duty of the Sherifl who has attached the
same to have them appraised and valued, on oath, by two competent
Saleofall  Persons; and in case the Plaintiff’ suing out the attachment shall desire
goodsif it and shall deposit with the Sheriff a Bond to the Defendant executed 10
;t‘::?itfg"’e by two freeholders, whose sufficiency shall be approved by the Sheriff
v in double the amount of the appraised value of such articles, conditioned
for the payment of such appraised value to the Defendant, his executors
or administrators, together with all costs and damages that may have
been incurred by the seizure and sale thereof, in case Judgment shall 15
not be obtained by the Plaintiff against the Defendant, then the Sheriff
shall proceed to sell all or any such enumerated articles at public auction,
to the highest bidder, giving not less than six days’ notice of such sale,
unless any of the articles are of such a nature as not to allow of that
Sherifftohold delay in which case the Sheriff may sell such articles last mentioned 20
proceeds. forthwith, and the Sheriff shall hold the proceeds of such sale for the
same purposes as he would hold any property seized under the Attach-
ment.

Property to L. If the Plaintiff in any Writ of Attachment, after notice to himself
be restored if or his Attorney, of the seizure of any such articles as enumerated, shall 25
f;’h"i‘:‘eﬁs‘;‘i neglect or refuse to deposit any such Bond, or shall only ofter a Bond of
m}g,, sureties insufficient in the judgment of the Sheriff, then after the lapse
' of four days next after such notice, ihe Sheriff shall be relieved from all
liability to such Plaintiff in respect to the articles so seized, which the
said Sheriff is thenceforth authorized and directed to restore to the person 30

from whose possession he took the same.

Penalty on LI. If any person who is indebted to or has the custody or possession

Debters, &¢, of any property or effects of an absconding Debtor shall, after notice in

:ﬁ,f};f&;)iﬁgnd' writing of the Writ of Attachment duly served upon him by the Sheriff

him aiter  Or by or on behalf of the Plaintiff in such Writ, pay any debt or demand 35

notice of the or deliver any such property or effects to such absconding Debtor or to

selzare, & any person for tl.> individual use and benefit of such absconding Debtor,
the person paying such debt or demand or delivering such property or
effects, shall be deemed to have done so fraudulently, and is hereby made
liable for the amount of such debt or demand or for such property and 40
effects or the value thereof, to the Plaintiff in such Writ of Attachment,

Proviso; provided such Plaintiff recover Judgment against the absconding Debtor ;

Defendant's  and if the property and effects actually seized by the Sheriff are insuffi-

Debtor sued  oient to satisfy such Judgment, and if any person indebted to any ab-

y him after v . . .

the seizure, ;| sconding Debtor or having custody of his property as aforesaid, shall be 45

may obtein ~ sued for such debt, demand or property after notice as aforesaid of the -

:ggigf Proee  Writ of Attachment, by the absconding Debtor or by any person to whom

gs. » Lot DE ,

the absconding Debtor may have assigned such debt or property after
the date of the Writ of Attachment, he may, on affidavit, apply to the
Court or a Judge, to stay proceedings in the action against himself until 50
it shall be known whether the property and effects so seized by the
Sheriff, shall be sufficient to discharge the sum or sums recovered against
the absconding Debtor, and it shall be lawful for the Court or a Judge to
mike such rule or order'in the matter as they may think fit and if néces-
sary’ to direct an issue to try any disputed question of fact. - o
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LIl. If the real and personal property, credits and effects of Debtor of
any absconding Debtor attached by any Writ of Attachment as afore- D_efe‘{)da"t a
said, shall prove insufficient to satisfy the executions obtained in the i b I?f:;:l"
suit thereon against such absconding Debtor, the Plaintiff, in any ty seized be
such case, may sue for and recover from any person indebted to such 't’(;’tf“fﬁ."‘ent
absconding Debtor, the debt so owing to him by such absconding Debtor, pk;iféisﬁy
with costs of suit, in which suit the Defendant shall be allowed to set up
any defence which would have availed himagainst the absconding Debtor
at the date of the Writ of Attachment, and a recovery in such suit by the
Plaintiff shall operate as a discharge as againstsuch absconding Debtor; -
Provided always, that the amount of such debt shall be paid by the Proviso.
Debtor of the absconding Debtor to the Sherift to whom the original Writ
of Attachment was directed to form part of the facts of such absconding
Debtor, and shall be applicable as such; And provided also, that the de- Proviso.
claration in such action shall contain an introductory averment to the
effect following :— A. B., who sues under the provisions of the law
“respecting absconding Debtors, in order to recover from C. D., Debtor
“to E. F., an absconding Debtor the debt due by the said C. D. to the
said E. F. complains, &c.,

LII. The costs of the Sheriff for seizing and taking charge of Costsin such
property, credits and effects under a Writ of Attachment, includ- Ny and how
ing the sums paid to any persons for assisting in taking an inven- P*%
tory, and for appraising (which shall be paid for at the rate of
five shillings for each day actually required for and occupied in making
such inventory or appraisement) shall be paid in the first instance by
the Plaintiff in the Writ of Attachment, and may after having beentaxed
be rccovered by the Sheriff by action in any Court in Upper Canada,
having jurisdiction for the amount, and such costs shall be taxed to the
party who pays the same as part of the disbursements in the suit against
the absconding Debtor and be so recovered from him ; Provided always, Proviso.
that the Sheriff having made an inventory and appraisement on the first
Writ of Attachment against any absconding Debtor, shall not be required
to make any new inventory and appraisement on a subsequent Writ of
Attachment coming into his hands, nor shall he be allowed any charge
for any inventory or appraisement except upon the first Writ.

LIV. Any person who shall have commenced a suit in any Persons
Court of Record of Upper Canada, the process wherein shall have hgwmlg pre-
been served or executed before the suming out a Writ of Attachment 7% % So0-
against the same Defendant as an absconding Debtor, shall, notwith- agaiust the
standing the suing out of the Writ of Attachment, be entitled to same De-
proceed to Judgment and execution in his suit in the usual manner; e‘,';c‘;’;g -y
and if he shall obtain execution before the Plaintiff in any such Writ of judgment, &e.
Attachment, he shall have the full advantage of his priority of execution

in the same manner as if the property and effects of such absconding

45 Debtor still remained in his own hands and possession, subject to the

50 Slaying proceedings therein on the application of the Plaintiff on any

prior satisfaction of all costs of suing out and execunting the Attachment

if the Court or a Judge shall so order; Provided always, that nothing proviso;
herein contained shall prevent the Court in which such action is brought iff ssrcl}\ s:it be
or a Judge from setting aside any such judgment and execution, or “9T" =0 o
Writ of Attachment, if such judgment shall appear to be fraudulent, or

such action has been brought in collusion with the absconding Debtor,

or for the fraudulent purpose of defeating the just claims of other Credi-

tors of such absconding Debtor.

%
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LV. If any Sheriff to whom a Writ of Attachment is delivered for
execution shall find any property or eflects, or the proceeds of any pro-
perty or cffeets which have been sold as perishable, belonging to the
absconding Debtor named in such Writ of Attachment, in the hands,
custody and keeping of any Constable or of any Bailiff or Clerk of a
Division Court by virtue of any warrant of attachment issued under the
provisions of the Act of the Parliament of this Province, passed in the
Session beld in the the thirteenth and fourteenth years of Her Majesty’s
Reign, intituled, ¢ An Act (o consolidate and amend the severai Acts
“uw in force regulating the practice of Division Courts in Upper
“ Canada, and lo exlend the Jurisdiction of the sume,” it shall be the duty
of such Sheriff 1o demand and to take from such Constable, Bailiff or
Clerk all such property or effects, or the proceeds of any part thereof as
aforesaid, and it shall be the duty of such Constable, Bailiff or Clerk,
on demand by such Sheriff, and notice of the Writ of Attachment, forth-
with to deliver all such property, effects and proceeds as aforesaid to the
Sherifl, upon penalty of torfeiting double the value or amount thereof,
to be recovered by such Sheriff, with costs of suit (which Sheriff shall,
after deducting his own costs hold and account for such penalty as part
of the property and effects of the absconding Debtor) ; Provided always,
that the Creditor who has sued out such Warrant of Attachment may
proceed to judgmem against the absconding Debtor in the Division
Court, and on obtaining Judgment, and serving a memorandum of the
amount thereof, and of his costs to be certified under the hand of the
Clerk of the Division Court, he shall be entitled to satisfaction in like
manner as and in rateable proportion with ihe other Creditors of the
absconding Debtor, who shall obtain Judgment as hereinafter mentioned.

LVI. When several persons shall sue out Writs of Attachmentagainst
any absconding debtor, the proceeds of the property and effects attached,
and in the Sherif’s hands, shall be rateably disiributed among such of
the Plaintiffs, in such Writs as shall obtain Judgments, and issue execu-
tion in proportion to the sums actually due upon such Judgments, and
the Court or a Judge may, in their discretion, delay the distribution, in
order to give reasonable time for the obtaining of Judgment against
such absconding Debtor; and every Creditor who shall produce a cer-
tified memorandum from the Clerk of any Division Court of his Judg-
ment as aforesaid, shall be considered a Plaintiff in a Writ of Attach-
ment who has obtained Judgment and issued execution, and shall be
entitled to share accordingly ; Provided always, that when the property
and effects of the absconding Debtor shall be insufficient to satisfy the
sums due to such Plaintiffs, none shall be allowed to share, unless their
Wriis of Attachment were issued and placed in the hands of the Sheriff for
execution within six months from the date of the first Writ of Attach-
ment, or in case of a Warrant of Attachment, unless the same was placed
in the hands of the Constable or Bailiff before or within six months
afler the date of the first Writ of Attachment.

LVIL If after the period of one month next following the return of
any cxecution against the property and effects of any absconding Debitor,
or after a period of one month from a distribution ui.der the order of the
Court or a Judge, whichever shall last happen,and after satisfying the
several Plaintifls entitled, there shall be no other Writ of Aitachment or
execution against the same property and eftects in the hands of the
Sherifl, then all the property and etlects of the absconding Debtor, or
unappropriated monies, the proceeds of any part of such property and
effects remaining in the hands of the Sheriff, together with all books of
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account, evidences of title or of debt, vouchers and pzpers whatsoever

belonging thereto, shall be delivered to the absconding Debtor or to the

person or persons in whose custody the same were found, or to any

lawfully appointed agent of the absconding Debtor, and thereupon the
5 responsibility of the Sheriff in respect thereto shall determine.

And with respect to the appearance of the Defendant and the pro-
ceedings of the rlaintifl in default of appearance ; Be it enacted,—

LVIIl. That from the time when this Act shall commence and Plaintiff need
take effect, no appearance need be entered by the Plaintiff for the not enter ap-
earauce for
10 Defendant. efencant.
LIX. In case of non-appearance by the Defendant where the Writ of proceedings
Summons is endorsed in the special form hereinbefore provided, it shall on non-ap-
be lawful for the Plaintiff on {yling an affidavit of personal service of the i’}:ﬁ‘:ﬁt":u
Writ of Suinmons, or a rule of Court, or a Judge’s order for leave to writ specially
15 proceed under the provisions of this Aet, and the Writ of Summons, at indorsed.
once o sign final Judgment in the form contained in the ¥chedule A, to
this Act annexed, marked No. 7, (on which Judgment no proceed.ng Signing
in error or appeal shall lie) for any sum not exceeding the sum indorsed Jjedgment.
on the Writ, together with interest 1o the date of the Judgment and costs
20 to be taxed in the ordinary way ; and the Plaintiff may upon such Judg- Execution.
ment, issue execution at the expiration of eight days from the Jast day
for appearance and not before ; Provided always, that it shall be lawful Proviso;
for the Court or a Judge, either before or after final Judgment to let in the Defeandnt
Defendant to defend upon an application supported by satisfactory 1o, 0 lét im
25 affidavits accounting for the non-appearance and disclosing a defence
upon the merits.

LX. In case of such non-appearance where the Writ of Summons is And if the
not indorsed in the special form hereinbefore provided, it shall be lawful writ be not so
for the Plaintiff, on {yling an affidavit of personal service of the Writ of ‘si;::gxez:ll.ly 1w

30 Summons or a Judge’s Order for leave to proceed under the provisions
of this Act,and the Writ of Summons, to fyle a declaration indorsed with Deelaration.
a notice to plead in eight days, and to sign Judgment by default at the Signing judg-
expiration of the time to plead so indorsed as aforesaid, and in the event went.
of no plea being fyled and served where the cause of action mentioned in

35 the declaration is for any of the claims which might have been inserted in
the special indorsement on the Writ of Summons, the Judgment shall be
final, and execution may issue for an amount not exceeding the amount Execution
indorsed on the Writ of Summons with interest and costs; Provided proviso..
always, that in such ease the plaintiff shall not be entitled to more costs

40 than if he had made such special indorsement and signed Judgment
upon non-appearance. :

LXI. The Defendant may appear at any time before Judgment, and Plaintiff may
if he appear after the time specified either in the Writ of Summons or (PP ]Ref"“
in the warning indorsed in any Writ of Capias served on him, or in any 36" "

45 rule or order to proceed as if personal service had been effected, he shall
after notice of such appearance to the Plaintiff or his or his Atlorney,
as the case may be, be in the same position as to pleadings or other
proceedings in the action as if he had appeared in time; Provided Proviso.
always, that a Defendant appearing after the time appointed by the Writ,

50 shall not be entitled to any further time for pleading, orany other pro-
ceeding than if he had appeared within such appointed time ; Provided Provise,
also, that if the Defendant shall appear afier the time appointed by
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the Writ, and shall omit to give such notice of his appearance, the Plain-
tiff may proceed as in case of non-appearance.

LXII. Every appearance by the Defendant in person shall give an
address at which it shall be sufficient to leave all pleadings and other pro-
ceedings not requiring personal service, and if such address be not given, 3
the appearance shall not be received, and if an address as given shall
be illusory or fictitious, the appearance shall be irregular and may be
set aside by the Court or a Judge, and the Plaintiff may be permitted
to proceed by sticking up the proceedings in the office from whenece the
Writ was sued out. 10

LXIIL. The mode of appearance to every such Writ of Summons or
under the authority of this Act shall be by fyling with the proper officer
in that behalf, a memorandum in writing according to the following
form, or to the like efect.
A. B, Plaintiff against C. D. Defendant, } The Defendant, C. D appears. 15

or | in person,
against C. D. and another } or
or | E.F. Attorneyfor C. D. appears
agninst C. D. and others. | for him.
(If the Defendant appears in person here give his address.) 20
Entered the day of A.D, I8

LXIV. All such proceedings as are mentioned in any Writ of Sum-
mons, or Capias, or notice or warning thereto or thereon issued, made or
given by authority of this Act, may be had and taken (in default of a
Defendant’s appearance or putting in special bail) at the expiration of 25
ten days from the service or execution thereof on whatever day the last of
such ten days may happen to fall, whether in term or vacation ; Provided
always, that if the last of such ten days shall in any case happen to fall
on a Sunday, Christmas Day or Good Friday, in either of such cases
the following day or the following Monday when Christmas Days falls 30
on a Saturday, shall be considered-as the last of such ten days ; Provided
also, that if such Writ shall fall or be executed on any day between the
tivst day of July and the twenty-first day of August in any year, special
bail may be put in by the Defendant in bailable process or appearance
entered by the Defendant on process not bailable at the expiration 35
of such ten days; Provided also, that no declaration or pleading after
declaration shall be fyled or served between the said first day of July
and the said twenty-first day of August.

LXV. In any action brought against two or more Defendants when
the Writ of Summons is endorsed in the special form hereinbefore pro- 40
vided, if one or more of such Defendants only shail appear and another
or others of them shall not appear, it shall be lawf{ul for the Plaintiff to
sign Judgment against such Defendant or Defendants only as shall not
have appeared, and before declaration against the other Defendant or
Defendants to issue execution thereupon, in which case he shall be taken 45
to have abandoned his action against the Defendant or Defendants who
shall have appeared ; or the Plaintiff may before such execution declare
against such Defendant or Defendants as shall have appeared, stating by
way of suggestion the Judgment obtained against the other Defendant
or Defendants, who shall not” have appeared, in which case the Judg- 50
ment- so" obtained-against the Defendant or Defendants’ who shall not

- have appeared, shall operate"and take effect in’like manner as & Judg-

rient by default’ obtained’ before’the’ commentcemietit'of this Act against
one or more of the several Defendants in action of debt. -



by
And with respect to the joinder of parties to action, be it enacted that,—

LXVI Itshall be lawful for the Court or a Judge at any time before Court may in
the trial of any cause, to order that any person or persons not joined as certain cases
Plaintiff or Plaintiffs in such cause shall be so joined, or that any person or ‘;;‘3,5; 2oy

5 persons originally joined as Plaintiff or Plaintiffs, shall be struck out from joined as
such cause, if it shall appear to such Court or Judge that injustice will Plaintiff, to be
not be done by such amendment, and that the person or persons to be s‘;r-'t"'?i?l;:; 2
added as aforesaid, consent either in person or by writing under his, her or to b3 struck
their handsto be so joined, or that the person or persons to be struck out out.

10 as aforesaid, were originally introduced without his, her or their con-
sent, or that such person or persons consent in manner aforesaid to be
struck out, and such amendment shall be made upon such terms as to
the amendment of the pleadings, if any, postponement of the trial, and
otherwise, as the Court or Judge by whom such amendment is made

15 shall think proper, and when any such amendment shall have been made,
the liability of any person or Fersons who shall have been added as
co-Plaintiff or co-Plaintiffs shall, subject to any terms imposed as afore-
said, be the same as if such person or persons had been originally joined
in such cause.

20 LXVII In case it shall appear at the trial of any action that there Proceedings if
has been a mis-joinder of Plaintiffs, or that some person or persons not the mis-
joined as Plaintiff or Plaintiffs ought to have beenso joined, and the Defen- 011:;%2'5:{
dant shall not at or before the time of pleading have given notice in appear at the
writing that he objects to such non-joinder, specifiying therein the name trial ; oran

25 or names of such person or persons, such mis-joinder or non-joinder may {Zaeaonte

be amended as a variance at the trial by any Court of Record holding bught to be
plea in civil actions, and by any Judge sitting at nis{ prius, or. other joined.
presiding officer, in like manner as to the mode of amendmentand pro-
ceedings consequent thereon, or as near thereto as the circumstances of

30 the case will admit, as in the case of amendment of variances under the
Act ofthe Parliament of Upper Canada, passed in the seventh year of
the Reign of King William IV., intituled, “ An Act for the further Act of U.C.
amendment of the law, and the belter advancement of Justice,” if it 7 W.4e 8
shall appear to such Court or Judge or other presiding officer, that such

35 mis-joinder or non-joinder was not for the purpose of obtaining an undue
advantage, and that injustice will not be done by such amendment,
and that the person or persons to be added as aforesaid, consent either
in person or by writing under his, her or their hands 1o be so joined, or
that the person or persons to be struck out as aforesaid were originally

40 introduced without his, her or their consent, or that such person or per-
sons consent in manner aforesaid to be so struck out,and such amendment
shall be made upon such terms as the Court or Judge or other presiding
officer, by whom such amendment is made shall think proper, and when
any such amendment shall have been made, the liabiltty of any person

45 or persons, who shall have been added as co-Plaintiff or co-Plaintiffs shall,
subject to any terms imposed as aforesaid, be the same as if such per-
son or persons had been originally joined in such action.

LXVIIL In case such notice be given or any plea in abatement of 1t such non-
non-joinder of a person or persons as co-Plaintiff or co-Plaintiffs (in cases-joinder be
50 where such plea in abatement may be pleaded) be pleaded by the De-,ﬂfm;:
fendant, the Plaintiff shall be at liberty without any order to amend the =
writ and other proceedings before plea; by adding the name or names of
the person or persons named in such notice or plea‘in abatement, and to
proceed in the action without any“fté‘r}yer appearance on payment of the-
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costs of and occasioned by such amendment only, and in such the Defen-
dant shall be at liberty to plead de zovo.

Mis-joinder of LXIX It shall be lawful for the Court or a Judge in the case of the
Defeadants  joinder of too many Defendants in any action on contract at any time
o teal in before the trial of such caus der that th f 5
before trial in Pefore the trial of such cause, to order that the name or names of one
actions on  or more such Defendants be struck out, if it shall appear to such Court
contract. or Judge that injustice will not be done by such amendment, and the
amendment shall be made upon such terms as the Court or Judge by
And at trjal. Whom such amendment is made shall think proper; and in case it shall
appear at the trial of any action on contract that there has been a mis- 10
joinder of defendants, such mis-joinder may be amended as a variance
at the trial in like manner as the mis-joinder of Plaintiff has been herein-
beforedirected to be amended, and upon such terms as the Court orJudge
or other presiding officer by whom such amendinent is made shall think
proper. 15
If the non- LXX. In any action on contract where the non-joinder of any person or
Jﬁgtigsg :nft . js PeTsons as co-Defendant or co-Defendants has been pleaded in abatement,
pleadedin  the Plaintiff shall be at liberty, without any order, to amend the Writ of
abatement in Summons and the declaration by adding the name or names of the per-
such action.  son or persons named in such plea in abatement as joint contractors, and 20
to serve the amended Writ upon the person or persons so named in such
plea in abatement, and to proceed against the original Defendant or De-
fendants, and the person or persons so named in such plea in abatement ;
Provided that the date of such amendment shall, as between the person
or persons so named in such plea of abatement and the Plaintiff, be con- 25
sidered for all purposes as the commencement of the action.

Costs of such LXXI. In all cases after such plea in abatement and amendment, if it
Plea In sbate shall appear upon the trial of the action that the person or persons so
named in such plea in abatement was or were jointly liable with the
original Defendant or Defendants, the original Defendant or Defendants 30
shall be entitled as against the Plaintiff to the costs of such plea in
abatement and amendment ; but if at such trial it shall appear that the
original Defendant or any of the original Defendants is or are liable, but
that one or more of the persons named in such plea in abatement is or
are not liable as a contracting party or parties, the Plaintiff shall never- 35
Judgment as theless be entitled to Judgment against the other Defendant or Defend-
lf‘:gg:g:s De-  ants who shall appear to be liable, and every Defendant who is not so
liable or ot 1i2ble, shall have Judgment, and shall be entitled to his costs as against
liable, re-  the Plaintiff who shall be allowed the same, together with the costs on
spectively.  the plea in abatement and amendment as costs in the cause against the 40
original Defendant or Defendants who shall have so pleaded in abate-
Proviso. ment the non-joinder of such person; Provided that any such Defendant
who shall have so pleaded in abatement, shall be at liberty on the trial
to adduce evidence of the liability of the Defendants named by him in
such plea in abatement. 45

And with respect to joinder of causes of action; Be it enacted that,—

Severalcauses ~LXXII. Causes of action, of whatever kind, provided they be by and
gfe ,M,ﬁ:g may against the same parties and in the same rights, may be joined in the
ject to cor. . Same suit, but this shall not extend to replevin or ejectment ; and where
tain con- ‘two ar more of the causes.of action so joined are local and arise in .dif- 50
ditions. ferent Counties, the venue may be Jaid.in either of snek Counties, but

by

 the Court or 2 Judge shall have power to prevent the trial of different
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causes of action together, if such trial would be inexpedient, and in such
case the Court or a Judge may order separate records to be made up and
separate trials to be had ; Provided always, that nothing herein contained Prviso.
shall be construed to restrict or diminish theright of a Plaintiff to include

5 in one action all orany of the drawers, makers, endorsers and acceptors
of any Bill of Exchange or Promissory Note.

LXXIII. In any action brought by a man and his wife on any cause Cases where
of action accruing personally to the wife, in respect of which they are busband aad
necessarily co-Plaintiffs, it shall be lawful for the husband to add thereto pjiopir "

10 claims in his own right, and separate actions brouglhit in respect of such
claims may be consolidated, if the Court or a Judge shall think fit; Pro- Proviso.
vided, thatin case of the death of either Plaintiff, such suit, so far onl
as relates to the causes of action, if any, which do not survive, shall

abate,

15 And for the determination of questions raised by the consent of the
parties without pleading; Be it enacted that,—

LXXIV. Where - the parties to an action are agreed as to the question Parties may
or questions of fact to be decided between them, they may, after writ sgree upon an
issued and before Judgment, by consent and order of a Judge, (which ﬁg}“ﬁ‘*

20 order any Judge shall have power to make upon being satisfied that the =
parties have a bond fide interest in the decision of such question or ques-
tions, and that the same is or are fit 1o be tried,) proceed to the trial of
any question or questions of fact without formal pleadings, and such
question or questions may be stated for trial in an issue in the form con-

25 tained in the Schedule A to this Act annexed, marked No. 8, and such
issue may be entered for trial and tried accordingly in the same manner
as any issue joined in an ordinary action, and the proceedings in such
action and issue shall be under and subject to the ordinary control and
jurisdiction of the Court, as in other actions.

30 LXXV. The parties may, if they think fit, enter into an agreement in And may
writing, which shall be embodied in the said or any subsequent order, eater e o
that upon the finding of the Jury in the affirmative or negative of such ;‘;;ef;’ﬁ‘,;‘;y or
issue or issues, a sum of money to be fixed by the parties, or to be ascer- nof, accordi
tained by the Jury, upon the issue or issues and evidence submitted to te the result.

35 them, shall be paid by one of such parfies to the other of them, either

with or without the costs of the action.

LXXVI. Upon the finding of the Jury upon any such issue, Judgment juggement
may be entered for any such sum as shall be so agreed or ascertained as may be enter-
aforesaid, with or without costs, as the case may be, and execution may & ad exsca

40 issue upon such Judgment forthwith, unless otherwise agreed, or unless " ****%
the Court or a Judge shall otherwise order for the purpose of giving
either palrty an opportunity for moving to set aside the verdict or for a
new trial. :

LXXVII. The proceecings upon any such issue may be recorded at Procesdings

45 the instance of either party,and the Judgment, whether actually recorded may be re-

or not, shall have the same effect as any other Judgment in a contested °°rded; &e.
action. '

LXXVIIL The parties may, after writ issued and before Judgment by Parties may’
consent and by order of a Judge, state any question or questions of law agree upon s
50 in a special case for the opinion of the Court, withotit any pleadings. =~ specialcase: -
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And may LXXIX. The parties may, if they think fit, enter into an agreement in
agree to pay  writing, which shall be embodied in the said or any subsequent order,
f:o’;‘;;t‘;cggz that upon the Judgment of the Court being given in the affirmative or
ding to the  negative of the question or questions of law raised by such special case,
decision of a sum of money fixed by the parties, or to be ascertained by the Court, 5
such case, &¢. or in such manner as the Court may direct, shall be paid by one of such
parties to the other of them, either with or without costs of the action,
and the Judgment of the Court may be entered for such sum as shall be
so fixed or ascertained, with or without costs as the case may be, and
execution may issue upon such Judgment forthwith, unless otherwise 10

agreed or unless stayed by proceedings in error or appeal.

Costs. LXXX. In case no agreement shall be entered into as to the costs of
such action, the costs shall follow the event, and be recovered by the
successful party.

And with respect to the language and form of pleadings in general, 15
be it enacted as follows :

Statements LXXXI. All statements which need not be proved, such as the state-
whichneed ment of time, quantity, quality and value where these are immaterial,
Egzﬁog‘;’:ed the statement of losing and finding, and bailment in actions for goods
made. and tlreir value—the statements of acts of trespass having been committed 20
with force and arms and against the peace of our Lady the Queen—the
statement of promises which need not be proved, as promises in indebi-
tatus counts and mutual promises to perform agreements, and all state-

ments of a like kind shall be omitted.

Demurrers. LXXXII. Either party may object by demurrer to the pleading of the 25
opposite party on the ground that such pleading does not set forth sufh-
Court may  cient ground of action, defence or reply, as the case may be ; and where
g::g‘;g%e issue is joined on such demurrer, the Court shall proceed and give
substance Judgment according as the very right of the cause and matter in law
regarding  shall appear unto them, without regarding any imperfection, omission, 30
form. defect in or lack of form, and no Judgment shall be arrested, stayed or

reversed for any such imperfection, omission, defect in or lack of form.

Nopleading ~ LXXXIII. After this Act comes into operation, no pleading or amended
- c:u‘;?no pleading hall be deemed insufficient for any defect which could hereto-
glg,dab}e]onf; fore only be objected to by special demurrer. 35
y specia
demurrer. LXXXIV. If any pleading be so framed as to prejudice, embarrass, or
Unfair pro-  delay the fair trial of the action, the opposite party may apply to the
%eeegt‘;’f:k a3 Court or a Judge to strike out or amend such pleading, and the Court or
ut. . -
any Judge shall make such order respecting the same and also respecting

the costs of the application as such Court or Judge shall see fit. 40

Notice instead LXXXV. No rule to declare, to declare peremptorily, to reply or
of Rule, to de- plead any pleading whatever, shall be allowed, but a notice requiring
e &% the opposite party to declare, reply, rejoin, or otherwise, as the case may
be, within eight days, otherwise Judgment, shall be sufficient, and such
notice may be delivered separately or be indorsed on any pleading 45
which the other party is required to answer.

Entering, LXXXVI. Every declaration or other pleading shall be entitled of the
f::o ; and groper Court, and of the day of the month and year when the same was
pleadings.  fyled, and ghall bear no other time or date, and every declaration or
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other pleading shall also be entered on the record made up for trial, and

on the Judgment Roll, under the date of the day of the month and year

when the same respectively took place, and without reference to any

other time or date, unless otherwise specially ordered by the Court or a
5 Judge.

LXXXVIL It shall not be necessary to make profert of any deed or Profert, oyer,
other document mentioned or relied on in any pleading ; and, if profert &e.
shall be made, it shall not entitle the opposite party to crave oyer of or
set out upon oyer, such deed or other document.

10 LXXXVIII. A party pleading in answer to any pleading in which Setting out in
any document is mentioned or referred to, shall be at liberty to set out il ‘%00_‘1‘ 1
the whole or any part thereof which may be material, and the matter 50 to iy siendin

e 1 . dn pleading
set out shall be deemed and taken to be part of the pleading in which answered.
it is set out.

15 LXXXIX. It shall be lawful for the Plaintiff or Defendant in any action As to aver-
to aver performance of conditions precedent generally, and the opposite ment of per-
party shall not deny such performance generally, but shall specify in his ;;:‘;f}‘o’:nn‘;ﬁ:;:“
pleading the condition or conditions precedent the performance of which of a condition

he intends to contest. Pprecedent,

20 And with regard to the time and manner of declaring, be it enacted
that,—

XC. A plaintiff shall be deemed out of Court unless he declare within Plaintiff must
one year after the Writ of Summons is returnable. Se;l:;e within
XCI. Every declaration shall commence as follows, or to the like effect: commence-
25 ¢ (Venue.) A.B. by E.F. his Attorney (or in person as the case may ment of de-
“ pe) sues C. D., who has been summoned by virtae of a Writ issued on °laretion.
“1the day of A.D., 18 , for (here slate cause of action)”
and shall conclude as follows or to the like effect, “and the Plaintiff
“claims £ , (or if the action is brought to recover specific goods,) the
30 “ Plaintiff claims a return of the said goods or their value, and £ for Conclusion.
“ their detention.”

XCII. In all cases in which after a plea in abatement of the -xon-joinder gommence-
of another person as Defendant, the Plaintiff shall, without having pro- ment after
ceeded to trial on an issue, thereon commence another action against the ab“.e’!‘e“i‘t for

85 Defendant or Defendants in the action in which such plea in abatement "3
shall have been pleaded, and the person or persons named in such plea
in abatement as joint contractors, or shall amend by adding the omitted
Defendant or Defendants, the commencement of the declaration shall be
in the following form or to the like effect :

40 ‘“(Venue.) A.B., by E.F., his Attorney (or in his own proper person)
“sues C. D. (the defendant originally named in the Summons) who has
“been summoned by virtue of a Writ issued on the day of
“A.D.18 , and G. H., which said C. D. has heretofore pleaded in
‘“ abatement the non-joinder of the said G. H. for,” &e. ;

45 XCIIL In actions of libel and slander, the Plaintiff shall be at liberty Averments in
to averthat the words or matter complained of were used in a defamatory actions for -
sense—specifying such defamatory sense without any prefatory averment ‘l’i‘g‘e‘f"’ or
to show how such words or matter were . used in that sense, and such
averment shall be put in issue by the denial of the alleged libel or slan-

Wk
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der ; and, where the words or matter set forth with or without the alleged
meaning, show a cause of action, the declaration shall be sufficient.

And as to pleas and subsequent pleadings, be it enacted that,—

XCIV. No rule to plead or demand of plea shall be necessary, and a
notice 1o plead served shall be sufficient. 5

XCV. In cases where the Defendant is within the jurisdiction, the
time for pleading in bar, unless extended by the Court or a Judge, shall
be eight days, and a notice requiring the Defendant to plead thereto in
eight days, otherwise judgment, may be indorsed on the copy of the
declaration served or delivered separately. 10

XCVI. Express colour shall no lorger he necessary in any pleading.
XCVIL Special traverses shall not be necessary in any pleading.

XCVIIL In a plea or subsequent pleading it shall not be necessary to
usc any allegation of actionem non or actionem wulterius non or to the
like efleet, or any prayer of Judgment, nor shall it be necessary in any 15
replication or subsequent pleading to use any allegation of preclud: non
or to the like effect, or any prayer of Judgment.

XCIX. No formal defence shall he required in a plea or avowry or
cognizance, and it shall commence as follows, or to the like effect :—
“ The Defendant, by E. F., his Attorney (or in person as the case may be) 20
“says that (here stale first defence)” and it shall not be necessary to
state in a second or other plea or avowry or cognizance, that it is pleaded
by leave of the Court or a Judge or according to the form of the statute,
or 1o that effect, but every such plea, avowry or cognizance, shall be
wrilten in a separaic paragraph and numbered, and shall commence as 25
follows, or to the like effect:  * And for a second (&ec.) plea to (slating
“ to what it i3 pleaded) the Defendant says that, &c.,” and no formal con-
clusion shall be necessary toany plea, avowry, cognizance, or subse-
quent pleading.

C. Any defence arising after the commencement of any action shall 30
be pleaded according to the fact without any formal commencement or
conclusion, and any plea which does not state whether the defence therein
set up arose before or after action shall be deemed to be a plea of matter
arising before action.

CI. In cases in which a plea puis darrein continuance has heretofore 35
been pleadable in Banc or at Visi Prius, the same defence may be pleaded
with an ailegation that the matter arose after the last pleading; but no
such plea shall be allowed unless accompanied by an affidavit that the
matter thereof arose within eight days next before the pleading of such
plea or unless the Court or a Judge shall otherwise order. 40

CII. It shall be lawful for the Defendant in all actions (except actionsfor
assault and battery, false imprisonment, libel, slander, malicious arrest or
prosecution, criminal conversation or debauching of the Plaintiff’s daugh-
ter or servant), and (by leave of the Court or a Judge upon such terms as
they or he may think fit,) for one or more of several Defendants to pay 45
into Court a sum of money by way of compensation or amends, pro-
vided that nothing herein contained shall be taken to affect the provisions

.
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of a certain Act of the Parliament of this Province, passed in the Session

of Parliament, holden in the thirteenth and fourteenth years of Her Ma-

jesty’s Reign, intituled, “ An Act to amend the law relating to slander 13 and 14 Vie.
« and libel.” cap. 60.

5 CIIl. When money is paid into Court such payment shall be pleaded such pay-
in all cases as near as may be in following form, mufatis mulandis. ment how
“ The Defendant, by E. F., his Attorney (or in person, &c.,) (if pleaded Pleaded:
“ o part, say, as to £ , parcel of the money claimed), brings into
« Court the sum of £ , and says the said sum is enough to satisfy

10 ¢ the claim of the Plaintiff in respect of the matter herein pleaded to.”

CIV. No rule or Judge’s Order to pay money into Court shall be neces- No Rule or
sary except in the case of one or more of several Defendants, but the money O’Sie’:i"e'
shall be paid to the proper Officer of either Court who shall sign a receipt 1%

15 for the amount in the margin of the plea, and said sum shall be paid out Exception.
to the Plaintiff or to his Attorney upon a written authority from the Plain-
tiff on demand.

CV. The Plaintiff after the fyling and service of a plea of payment of Reply of
money into Court, shall be at liberty to reply to the same, by accepting the Plaiutiffin
20 sum so paid into Court in full satisfaction and discharge of the cause of ac- **** *** -
tion in respect of which it has been paid in, and he shall be at liberty in that
case to fax his costs of suit, and in case of non-payment thereof within
forty-eight hours to sign Judgment for his costs of suit so taxed, or the
Plaintiff may reply that the sum paid into Court is not enough to satisfy
25 the claim of the Plaintiff in respect of the matter to which the plea is
pleaded, and in the event of an issue thereon being found for the De-
tendant, the Defendant shall be entitled to Judgmentand his costs of suit.

CVI. And because certain causes of action may be considered to par- Plea good,
take of the character both of breaches of contract and of wrongs, and doubts :330:5’; ,’)f_ea 5
30 may arise as to the form of pleas in such actions, and it is expedient to Ofeconmct as
preclude such doubts ; any plea which shall be good in substance shall a wrong, or
not be objectionable on the ground of its treating the declaration either viceversd.

asframed for a breach of contract or for a wrong.

CVII. Pleas of payment and set off, and all other pleadings capable of Distributive

35 beingconstrued distributively shall be taken distributively, and if issue is Plemt' dee

taken thereon and so much thereof as shall be a sufficient answer to part of i ibntively

the causes of action proved, shall be found true by the Jury, a verdict shall &.

pass for the Defendant in respect of so much of the causes of action as

shall be answered, and for the Plaintiff in respect of so much of the If Defendant
45 causes of action as shall not be so answered, and if upon a plea of set Prove more
off the Jury shall find a larger sum proved to be due from the Plaiutiff piintiff than
to the Defendant than is proved to be due from the Defendant to the tohim.
Plaintiff, a verdict shall pass for the Defendant for the balance remain-
ing due to him, and the Defendant shall bave Judgment to recover such

45 balance and his costs of suit.

CVIIL. A Defendant may either traverse generally such of the facts Traversing
contained in the declaration as might have been denied by one plea, or facgs :g;g&gn
may select and traverse separately any material allegation in the declar- ™ “ g
ation althongh it might have be incladed in a general traverse.

50 CIX. A Plaintiff shall he at liberty to traverse the. whole of. any plea‘T{sverﬂng
or subsequent pleading of the Defendant by.a.general denial, or admit- P '
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ting some part or parts thereof to deny all the rest or deny any one or
more ailegations.

CX. A Defendant shall be at liberty in the like manner to deny the
whole or part of a replication or subsequent pleading of the Plaintiff.

CXI. Either party may plead in answer to the plea or subsequent 5
pleading of his adversary that he joins issue thereon, which joinder of
issue may be as follows, or to the like effect: ¢ The Plaintiff joins issue
‘“on the Defendant’s, first, (&c. specifying which cr what part) plea.” “ The
¢ Defendant joins issue upon the Plaintift’s replication to the first (&c. spe-
“cifying which) plea,” and such form of joinder of issue shall be deemed 10
to be a denial of the substance of the plea or other subsequent pleading,
and an issue thereon, and in all cases where the Plaintiff’s pleading is 1n
denial of the pleading of the Defendant or some part of it, the Plaintiff
may add a joinder of issue for the Defendant.

CXIL Either party may by leave of the Court or a Judge plead and de- 15
mnur 1o the same pleading at the same time, upon an affidavit by such party
or his Attorney, if required by the Court or Judge, to the eflect that he
is advised and believes that he has just ground to traverse the several
atters proposed 1o be traversed by him, and that the several matters
sought 10 be pleaded as aforesaid by way of confession and avoidance 20
are respectively true in substance and in fact, and that he is further ad-
vised and believes that the objections raised by such demurrer are good
and valid objections in law, and it shall be in the discretion of the Court
or a Judge to direct which issue shall be first disposed of.

CXIII. The Plaintiff in any action may by leave of the Court or a 25
Judge plead in answer to the plea or subsequent pleading of the Defen-
dant as many several maiters as be shall think necessary to sustain his
action, and the Defendant in any action may by leave of the Court or
a Judge plead in answer to the declaration or other subsequent pleading
of the Plaintiff, as many several matters as he shall think necessary for 30
his defence, upon an affidavit of the party making such application or
his Attorney if required by the Court or a Judge, to the eflect that he is
advised and believes that he has just ground to traverse the several mat-
ters proposed 1o be traversed by him, and that the several matters sought
to be pleaded as aforesaid by way of confession and avoidance are re- 35
spectively true in substance and in fact; Provided that the costs of any
issue either of fact or of law shall follow the finding or Judgment on
such issue, and be adjudged to the successful party whatever may be
the result of the other issue or issues.

CXI1V. No rule of Court for leave to plead several matters shall be ne- 40
cessary where a Judge’s Order has been made for the same purpose.

CXV. All objections to the pleading of several pleas, replications or
subsequent pleadings, or several avowries or cognizances, on the ground
that they are founded on the same ground of answer or defence, shall
be heard upon the summons to plead several matters. 45

CXVI. The following pleas or any two or more of them may be pleaded
together, as of course without leave of the Court or a Judge, that is to
say : a plea denying any contract or debt alleged on the declaration, a
plea of tender as to part, a plea of the statute of limitations, set off, dis-
charge of the Defendant under the Bankruptcy or Insolvent law, plene 50
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25

administravit, plene administravit preter, infancy, coverture, payment,
accord and satisfaction, release, not guilty, a denial that the property
an injury to which is complained of is the Plaintiff’s, leave and license
on assault dernesne and any other pleas which the Judges of one of the

5 said Superior Courts, such or any four of them of whom the Chief Justice
of said Court shall be two, shall by any rule or order to be from time to
time by them made in term or vacation, order and direct.

CXVIIL. The Signature of Counsel shall not be required to any plead- signature
ing. of Counsel
= not required.
i0 CXVIIL. Except in the cases herein specially provided for, if either In other cases
party plead scveral pleas, replications, avowries, cognizances or other several pleas
T o . &e., shall not
pleadings without leave of the Court or a Judge, the opposite party shall e fyled with-
be at liberty to sign Judgment, provided that such Judgment may be set out leave,
aside by thé Court ora Judge upon an affidavit of merits, and such terms
15 as to costs and otheriwise as they or he may think fit.

CXIX. Onc new assignment only shall be pleaded to any number of One newas-
pleas to the same cause of action, and such new assignment shall be Sigament ouly
. . . . . - .o to several
consistent with and confined by the particulars delivered in the action, if pless,
any, and shall state that the Plaintiff proceeds for causes of action dif-
90 ferent from all those which the plea professes to justify, or for an excess

over and above whatall the defences set up in such pleas justify or both.

CXX. No plea which has already been pleaded to the declaration shall Pleas to new
be pleaded to such new assignment, except a plea in denial only by leave astigoment.
of a Court or Judge, and such leave shall only be grounded upon satisfac-

95 tory proof that the repetition of such plea is essential to a trial on the
merits.

CXXI. The form of a demurrer shall be as follows, or to the like effect : Form of de-
«“The Defendant, by his Attorney, (or Plaintiff, as the case may be,) ™"

(or in person, &c.,) says that the declaration (or plea, &c.) is bad in

30 substance,”

and on the margin thereof some substantial matter of law intended to be

argued shall be stated ; and if any demurrer shall be delivered without

such statcment, or with a fiivolous statement, it may be set aside by the

Court or a Judge, and leave may be given to sign Judgment as for want

5 of aplea; and the form of a joinder on demurrer shall be as follows, or to
the like effect :—

“The Plaintiff (or Defendant) says that the declaration (or plea, &c.) Form of join
is good in substance.” ie‘:r:gr?*
CXXI1I. Where an amendment of any pleading isallowed, no new notice Time for
40 10 plead thereto shall be necessary, but the opposite party shall be bound fﬁgﬁ“’“
1o plead to the amended pleading within the time specified in the origi- pleading, &¢c.
nal notice to plead, or within two days after amendment, whichever
shall last expire, unless otherwise ordered by the Court or a Judge ; and
in case the pleading amended had been pleaded to before such amend-
45 ment, and is not pleaded to de nove within two days after amendment,
or within such other time as the Court or a Judge shall allow, the plead-
ing originally pleaded thereto shall stand and be considered as pleaded
in answer to the amended pleading.

Dm
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Form of And whereas it is desirable that examples should be given of the

plealing. statements of the causes of action and of forms of pleading; Be it
enacted,—
Forms of CXXIII. The forms contained in the Schedule B to this Act annexed

leadiogin  shall be sufficient, and those and the like forms may be used with such 5
mclﬁ‘éi‘{}:eged modifications asmay be necessary to meet the facts of the case, butnothing
in substance, herein contained shall render it erroneous or irregular to depart from the
letter of such forms, so long as the substance is expressed without

prolixity.

Judgments by , And with respect to Judgment by default, and the mode of ascertain- 10
default, ing the amount to be recovered thereon; Be it enacted as follows :—

Ruleor order CXXIV. No rule or orderto compute shall be used ; but this shall not
fo compute N invalidate any proceedings already taken or to be taken by reason of any
S ST rule or order to compute, made or applied for before the commencement

Saving of pen- A

ding ases T of this Act, 15
When the CXXYV. In actions where the Plaintiff seeks to recover a debt or liquid-
causeof  ated demand in money, the true cause and amount of which is stated in
33?}5‘:’3 op o the special indorsement on the Writ of Summons orin the declaration,
writ. Judgment by default shall be final. 20
How the CXXVI. In actions in which it shall appear to the Court or a Judge that

amount of ~_ the amount of damages which ought to be recovered by the Plaintiff is sub-
damages shall : , Pl <
be ascertained Stantially a matter of calculation, it shall not be necessary to assess the
when the  damages by a Jury, bui the Court or a Judge may direct that the amount
Cf“*”?s!mll be for which final Judgment is to be signed shall be ascertained—if the pro- 25
that'it 1a sub. Ceedings be carried on in the principal Office at Toronto, by the Clerk of
stantially »  the Crown and Pleas of the proper Court—or, if the proceedings be carried
matter of  on in the Deputy Clerk’s Olfice in any County, then by the Judge of the
ealeulation.  Gounty Court of such County; and the attendance of witnesses and the
production of documents before such Clerk of the Crown or Judge of the 30
County Court may be compelled by subpeena, in the same manner as
before a Jury upon a writ of inquiry; and it shall be lawful for such
Clerk or Judge of the County Court, to appoint the day for hearing the
case, and to adjourn the inquiry from time to time, as occasion may re-
quire ; and such Clerk of the Crown, or Judge of the County Court, shall 35
indorse upon the rule or order for referring the amount of damages to
him, the amount found by him, and shall deliver the rule or order with
such indorsement to the Plaintiff, and such and the like proceedings may
thereupon be had, as to taxation of costs, signing Judgment, and other-
wise, as upon the finding of a Jury upon an assessment of damages. 40

Sumofmoney CXXVIL In all actions where the Plaintiff recovers a sum of money,

recovered to - the amount-to which he is entitled may be awarded to him by the Judg-

lg’zn'::‘:}f;ed ment generally, without any distinction being therein made as to whether
such sum is recovered by way of a debt, or damages.

Provisions of  CXXVIIL Notwithstanding any thing in this Act contained, the provi- 45
a certain Act sions of a certain Act of the Parliament of Great Britain, passed in the Ses-
gmygg’fz‘l’_c’z' sions held in the eighth and ninth years of the Reign of King William the
Third, intituled, ¢ An Act for the better preventing frivolous and vexations
“ suits,” as to the assignment or suggestion of breaches, or as to Judg-
ment, shall continue in force in Upper Canada. 50
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And with respect to notice of trial, or of assessment of damages and
countermand thereof, be it enacted as follows :—

CXXIX. Eightdays notice of trial or of assessment shall be given, and Notice of trial
shall be sufficient in all cases, whether at Bar or at Nisi Prius. or assessment.

5 CXXX. A countermand of notice of trial or assessment shall be given Countermand
four days before the time mentioned in the notice of trial or assessment, °f notice.
unless short notice has been given, and then two days before the time men-
tioned in the notice, unless otherwise ordered by the Court or a Judge,
or by consen..

10 CXXXI. Arule forcostsof the day for not proceeding to trial or assess- Rule for costs
ment pursuant to notice, or not countermanding in sufficient time, may ‘X‘ﬁghdzd_a)’: on
be drawn up on affidavit without motion made in Court. Vit

And with respect to Judgment for default in not proceeding to trial;
Be it enacted as follows :-—

15 CXXXII. The Actof the Parliament of Great Britain, passedin the four- A certain Act
teenth year of the Reign of King George the Second, intituled,  4n Act °f Geo. 2, vot
« v . ; - . D, 9 to be in foree
to prevent inccaveniences from delays of causes after issue joined,” so iy v.c.
far as the same relates to Judgment, as in case of a nonsuit, shall no
longer be in force in Upper Canada, except as o proceedings taken or Exception

20 commenced thereupon before the commencement of this Act.

CXXXIII. Causes in which the venue is or shall be laid in the United Town causes
Counties of York, Ontario and Peel, or in the County of York and either 22d Country
of the Counties of Ontario and Peel, whichever of such last-named Coun- tingyished.
ties shall, without the other, be united to the County of York, or in the

25 County of York alone, when no longer united with either of the said
Counties, shall be called Town Causes, and all other causes shall be
called Country Causes.

CXXXIV. Where any issue is or shall be joined in any cause, and the If Plaintiff
Plaintiff has neglected or shall neglect to bring such issue on to be tried, 't‘:%‘i’:{s‘:;’tﬁg
30 that is to say, in Town Causes where issue has been or shall be joined 4 certain time

in or in the vacation before Hilary, Trinity or Michaelmas Term, and the after_issue

Plaintiff has neglected or shall neglect to bring the issue on to be tried Jf"“g’d’tnga

at or before the second Assizes following such term, or if issue has been g?;ea:otice T

or shall be joined in or in the vacation before Easter Term, then if the Plaintiff to
35 Plaintiff has neglected or shall neglect to bring the issue on to be tried b“i‘,':lgg:““""

at or before the first Assizes after Easter Term ; and in Country Causes =

where issue has been or shall be joined in, or in the vacation before

Hilary or Trinity Term, and the Plaintiff has neglected or shall neglect to

bring the issue on to be tried at or before the second Assize following:

50 such Term, or if issue has or shall be joined in or in the vacation before

Easter or Michaelmas Term, then if the Plaintiff has neglected or shall

neglect to bring the issue on to be tried at or before the first Assizes after

such Term, whether the Plaintiff shall in the meantime have given notice

of trial or not, ti.e Defendant may give twenty days notice to the Plaintiff
45 to bring the issue on to be tried at the Assizes next after the expiration

of the notice ; and if the Plaintiff afterwards neglects to give notice of

trial for such Assizes, or to proceed 1o trial as required by the said notice

given by the Defendant, the Defendant may suggest on the record that

the Plaintiff has failed to proceed to trial, although duly required so to
50 do, (which suggestion shall not be traversable, but only be subject to be
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set aside if untrue,) and may sign Judgment for his costs ; provided that
the Court, or a Jadge, shall have power to extend the time for proceeding
lo trial with or without terms.

And with resvect to the Nisi Prius record and to the trial ; Be it enacted
as follows :— 5

CXXXYV. The record of Nisi Prius shall not be sealed or passed,
but shall in Country Causes be entered with the Deputy Clerk of
the Crown of the proper County or Union of Counties before noon
of the Commission day of the Assizes for such County or Union;
and the party entering any record shall indorse thereon whether it be an 10
assessment, an undefended issue or a defended issue, and the Deputy
Clerk of the Crown shail make three lists and enter each Record in one
of the said lists, in the order in which the Records are received by him
and on the first list he shall enter all the assessments and undefended
issues, and in the second list all defended issues not marked ¢ Inferior 15
« Jurisdiction,” and on the third list all defended issues marked * Inferior
¢ Juisdiction,” and shall deliver such lists with the Records to the Clerk
of Assize at the opening of the Commissions, and it shall be in the dis-
cretion of the Judge at Nisi Prius to postpone the trial of causes in the
third list until all the others are disposed of, and to call on the causes in 20
the first list at such time and times as he shall find most convenient for
disposing of the business; Provided always, that the Judge at Nisi Prius
may permit a record in any suit to be entered after the time above limited,
if upon facts disclosed on affidavit, or on the consent of both parties, he
shall see fit to do so.

CXXXVI. In Town Causes the Records shall be entered with the
Clerk of Assize who shall attend at the Court House on the Commis-
sion day for the purpose of receiving and entering the same, from nine in
the morning until noon, after which he shall not receive any without the
order of the Presiding Judge, who shall have the same power in this 30
respect as set forth in the preceding Section, and the Clerk of Assize shall
make three lists as aforesaid, which shall be regulated and the business
disposcd of as in Country Causes.

CXXXVII. In all actions involving the investigation of long acecounts
on either side, the Judge at Nisi Prius may at and during the trial direct 35
a reference of all issues in fact in the cause, or of such of the said issues
and of the accounts and matters involved in all or any such issues as he
shall think fit, taking the verdict of the Jury upon any issue or issues not
so referred, and directing a verdict to be entered, generally, on all or any
of the issues for either party, subject to such reference, or he may leave 40
all or any issues in fact to be found by the Jury, referring only to the
amount of damages to be ascertained; and if the parties agree upon the
Arbitrators (not more than three) the names of those agreed on shall be
inserted in the Order of Nisi Prius, but if the parties cannot agree, the
Judge shall name the Arbitrator or Arbitrators and appoint all other terms 45
and conditions of the reference to be inserted in such Order of Nisi Prius,
and the award may be moved against, as in ordinary cases within the

first four days of the Term next after the making of the award.

And with respect to the admission of Documents, be it enacted as

Documents.  follows :—
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CXXXVIII. Either party may call upon the other party, by notice, to Calling on
admit any Document, saving all just exceptions, and in case of refusal }:g;f:g*ntgc o
or neglect to admit, the costs of proving the Document shall be paid by ments.
the party so neglecting or refusing, whatever the result of the cause may

5 be, unless at the trial the Judge shall certify that the refusal to admit was
reasonable ; and no costs of proving any Document shall be allowed
unless such notice be given, except in cases where the omission to
give the notice is, in the opinion of the Taxing Officer, a saving of
expense.

10 CXXXIX. An affidavit of the Attorney in the cause, or his Clerk, of Evidence of
the duc signature of any admissions made in pursuance of such notice, 2dmissions.
and annexed to such affidavit, shall be in all cases sufficient evidence of
such admissions.

CXL. An affidavit of the Attorney in the cause, or his Clerk, of the Evidence of
15 service of any notice to produce in respect to which notice to admit shall ;‘ff{;’;ﬁet:f
have been given, and of the time when it was served, with a copy of agmiz,
such notice to produce, annexed to such aflidavit, shall be sufficient
evidence of the service of the original of such notice, and of the time when
it was served. : :

20 And with respect to Execution, be it enacted as follows :— Execution.

CXLI. In all actions brought in either of the said Courts, the Judge After verdict
before whom any issue joined in such action shall be to be tried, in case {7 (‘;0""5“‘*'
the Plaintiff or Demandant therein shall become non-suit, or a verdict c:,.tﬁg, thet
shall be given for the Plaintiff or Demandant, Defendant or Tenant, execution
25 may certity under his hand on the back of the Record at any time before P“Eh"f“’nh

the'end of the Sittings or Assizes, that in his opinion, exccution ought Gip

to issue in such action forthwith, or at some day to be named in such
certificate, and subject ornot to any condition or qualification, and in case

of a verdict for the Plantiff then either for the whole or any part of the Taxing costs.
30 sum found by such verdict, in all which cases costs may be taxed in the ;E;‘;i‘i‘mn

usual manner and judgment entered forthwith, and execution may be Posteas

issued forthwith, or afterwards, according to the terms of such certifi-

cate on any day in vacation or term, and the postez with such certificate

as a part thereof, shall and may be entered of record as of the day on )

35 which the judgment shall be signed ; Provided always, that the party Proviso.
entitled to such judgment may postpone the signing thereof.

CXLIL Every Judgment to be signed by virtue of the next preceding Entry and
Section may be entered and recorded as the Judgment of the Court ’.’sg‘;‘;;lcgft'
wherein the action shall be pending, though the Court may not be 11T

40 sitting on the day of the signing thereof, and shall be as effectual as if the
same had been signed and recorded according to the course of the com-
mon law.

CXLIIL Notwithstanding any Judgment signed or recorded or execu- Judgment

tion issued by virtue of the two next preceding Sections, the Court in ;’;‘i‘gebii“
45 which the action shall have been brought, may order such Judgmentto =~ ™

be vacated and execution to be stayed or set aside, and may enter an

arrest of Judgment or grant a new trial or a new assessment of damages,

as justice may appear to require, and thereupon the party affected by such Consequence

Writ of Execution shall be restored to all that he may have lost thereby, ofits being co.
50 in like manner as upon the reversal of a Judgment by Writ of Error, or

otherwise as the Court may think fit to direct ; Provided, that-any. appli- Provise.

7
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cation to vacate such Judgment must be made within the first four days
of the Term next after the rendering of the verdict.

On what Afic. CXLIV. In cases which the Defendant has been held to special bail,
dasit writ of jt shall not be necessavy before suing onta Capias ad Satisfaciendum, to
gf:'u:“' iy nnke or fyle any further or other athidavit than that upon which the Writ 5
T of Capias issued in the first instance, but where the Defendant has not
been held jo special bail, a writ of Capias ad Satisfaciendum may issue
after Judgment upon an affidavit in the same form (mutatis mutandis)
as is hereinbefore required to be made for the puarpose of suing out a
writ of Capias as aforcsaid, or upon an aflidavit by the Plaintiff, his ser- 10
vant or agent, that he hath reason to believe the Defendant hath parted
with his property or made some secret or fraudulent conveyance thereof
in order to prevent its being taken in exccution. o

Writto Shee  CXLV. It shall not be nccessary to issue any writ directed to the
ngofthe . Sherifl of the County or United Counties in which the venue is laid, but 15
the v is - writs of execution may issue at once into any County or United Counties
laid, may be and be dirceted to and executed by the Sheriff of any County or United

dispensed Counlies without reference to the Counties or United Counties in which

with. the venue is laid, and without any suggestion of the issuing of a prior
writ into such County or United Counties. . 20
If Sheriff go CXLYVI If ihe Sherifl shall go out of office during the currency of any

out of oflice  ywrit of execution against lands, and before the sale, such writ shall be
:i:&i;"o;li:nt executed and the sale and conveyance of the lands made by his successor
sgainst land. in office, and not by the old Sheriff; Provided, that it shall be lawful
Proviso. for any Sheriff, after he has gone out of office, to exccute any deed or 25
conveyance necessary to effectuate and complete a sale of lands made

by him while in office.

Advertisment CXLYVII. The advertisement in the Official Gazelte, of any lands
during eur- = (ajving some reasonable definite description of themn,) for sale under a
reacy of Wit Writ of Excention, during the currency of the writ, shall be deemed and 80
commence-  taken to be a sufficient commencement of snch execution to enable the
mentof ex-  same to be completed after it shall be returnable, by a sale and convey-

ecution, &e. oo of the lands.
2

Duration of CXLYVIIL. Every writ of execution issued after the commencement of
writs of this’ Act shall remain in force for one year {rom the teste, and no longer 85
executiol if nnexecuted, unless renewed in the manner hereinafter provided, but
Rezewal.  such writ may, at any time before itsexpiration, be renewed by the party

issuing it, for one year from the date of such renewal, by being marked
Efectof re- in the margin, with a memorandum to the effect following : “ Renewed
newal, ¢ for one year from day of ,” signed by the 40
Clerk or Deputy Clerk who issued such writ or by his successor in office ;
and a writ of execution so renewed shall have eflect and be entitled to
priority according to the time of the original delivery thereof.

Evidence of CXLIX. The production of a writ of exeeution marked as renewed
Renewal. in manner aforesaid, shall be sufficient evidence of its having been so 45
renewed.

Asto order  CL. A written order under the hand of the Attorney in the cause by

by the Phain- whom any writ of Cupias ad Sutisfaciendum shall have been issued, shall
iff or his PRI . .

Attorne justify the Sheriff, Gaoler or person in whose custody the party may be
f«;deel{arg:' under such writ, in discharging such party, unless the party for whom such 50
©f endan
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Attorney professes to act, shall have given written notice to the contrary
to such Sheriff, Gaoler or person in whose custody the opposite party may
be, but such discharge shall not be a satisfaction of the debtunless made
by the authority of the creditor, and nothing hercin contained shall justify

5 any Attorney in giving such order for discharge without the consent of
his client.

And with respect to proceedings for the revival.of Judgements and Revival of
other proceedings, by and against persons not parties to the record, be Judgmentsde.
it enacted, as follows:

10 CLI During the lives of the parties to a Judgment, or those of them Execucion
during whose lives execution may at present issue within a year and a without re-
day without a scire facias, and within one year from the recovery of the ¥
Judgment, execution may issue without a revival thereof.

CLII In case where it shall become necessary to revive a Judgment, ppplication
15 either by reason of lapse of time or of a change by death or otherwise for revival of
of the parties entitled, or liable to execution the party alleging himself 2 ﬂ“‘ii’:;;‘tti’on
to be entitled 10 execution may either sue out a writ of reviver in the tperenpon.
form bereinafter mentioned, or apply to the Comit or a Judge for leave
to enter a suggestion upon the roll, to the effect that it manifestly appears
20 to the Court that such party is entitled to have execution of the Judg-
ment, and to issue execution thereupon such leave to be granted by the
Court, upon a rule to shew cause or by a Judge upon a Summons to be
served according to the present practice, or in such other manner as such
Court or Judge may direct, and which rule or summons may be in the
25 form contained in the Schedule (A) to this Act annexed marked No. 9
or to the like effect.

CLIIL. Upon such application, in case it manifestly appears that the If the Court
party making the same is entitled to execution, the Court or Judge shall be satisfied.
allow such suggestion as aforesaid to be entered in the form contained
30 in the Schedule A to this Act annexed marked number 10, or to the like

effect and execution to issue thereupon, and shall order whether or not

the costs of such application shall be paid to the parly making the same;

and in case it does not manifestly so appear, the Courtor Judge shall And if not.

discharge the rule or dismiss the Summons with or without costs: Pro- Proviso.
85 vided nevertheless, that in such last mentioned case, the party making

such application shall be at liberty to proceed by writ of reviver or

action upon the Judgment. '

CLIV. The writ of reviver shall be directed to the party called upon writ of re-
to shew cause why execution shall not be awarded, and shall bear teste viver and pro-
40 on the day of its issuing, and after reciting the reason why such writ has zﬁg‘l}:")ﬁs
become necessary, it shall call upon the party to whom it is directed to
appear within ten days after service thereof in the Court out of which it
issues to shew cause why the party at whose instance such writ has
been issued should not have execution against the party to whom such
45 writ is directed, and it shall give notice that in default of appearance, the
party issuing such writ may proceed to execution, and such writ may
be in the form contained in the Schedule A to this Act annexed marked
No. 11, or to tiie like effect, and may be sued out and served in any
County or Union of Counties, and otherwise proceeded upon whether in
50 term or vacation in the same manneras a writ of Summons ; and the venue Declaration,
in a declaration upon such writ may be laid in the County or Union of 4o
Counties in which the writ has been sued out; and the pleadings costs.

/%
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and proceedings thereupon, and the rights of the parties respectively to
costs shall be the same as in an ordinary action.

CLYV. All writs of scire facias issued out of eitherthe Court of Queen’s
Bench, or of Conumon Pleas, against bail on a recognizance, against
members of a Joiut Stock Company or other body, upon aJudgment re- 5
corded agaiust a public officer or other person sued as representing such
Company or body,” or against such Company or body itself, by or
against a hushand to have excention of aJJudgment for or againsta wife,
for restitntion alter a reversal on error or Appeal, vpon a suggestion of
farther breaches after Judgment, for any penal sum pursuant to the 10
Statute passed in the Session holden the eighth and ninth years of the
reign of King William the third, entituled, ¢ dn Act for the better pre-
“wenling frivolons and vexatious suifs,” shall be tested, directed and
proceeded upon in like manner as writs of reviver.

CLVI. A writ of reviver to revive a Judgment less than ten years 15
old, shall be allowed without any rule or order, if more than ten years old,
not without a rule of Court or Judges’ Order, nor if more than fifteen
years old without a rule to shew cause.

And with respeet 1o the effect of death or marriage upon the procedings
in an action, be it enacted as follows : 20

CLVIL The death of a Plaintiff or Defendant shall not cause the
action to abate, bat it may be continued as hereinafter mentioned.

CLVIIL If there be two or more Plainiifls or Defendants and one or
more of them shall die, if the eause of such action shall survive to the
surviving Plaintiff or Plaintiffs, or against the surviving Delendant or 25
Defendants, the action shall not be thereby abated, but such death being
suggested on the resord, the action shall proceed at the suit of the sur-
viving Plaintiff or Plaintiffs against the surviving Defendant or Defend-
ants,

CLIX. In cusc of the death of a sole Plaintiff or sole surviving 30
Plaintiff, the legal representative of such Plaintiff may, by leave of the
Court or a Judge, enter a suggestion of the death, and that he is such
legal representative, and the action shall thereupon proceed ; and if such
suggestion be made before the trial, the truth of the suggestion shall be
tried thercat, together with the title of the deceased Plaintiff, and such 35
Judgment shall follow upon the verdict, in favor of or against the person
making such suggestion, as if such person were originally the Plaintiff.

CLX. In case of the death of a sole Defendant or sole surviving De-
fendant where the action survives, the Plaintiff may make a suggestion
either in any of the pleadings, if the cause has not arrived at issue, or by 40
fyling a suggestion with the other pleadings, if it has so arrived, of the
death, and that a person named in such suggestion is the executor or ad-
ministrator of the dececased, and may thereupon serve such executor or
administrator with a copy of the writ and suggestion, and of the said
other pleadings, and with a notice signed by the Plaintiff or his Attorney, 45
requiring such executor or administrator to appear within ten days after
service of the notice, inclusive of the day of such service, and that in de-
fault of his so doing, the Plaintiff may sign Judgment against him as-
such executor or administrator ; and the same proceedings may be had
and taken in case of non-appearance after such notice as upon a writ 50
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against such executor or administrator in respect of the cause for which
such action was brought ; and in case no pleadings have taken place be- If there have
fore the death, the suggestion shall form part of the declaration, and the beend‘9° o
declaration, with a notice to plead, and the suggestion, may be served Pleading®

5 together, and the new Defendant shall plead thereto at the same time,
and within eight days after the service ; and in case the Plaintiff shall If Plaintiff
have declared, but the Defendant shall not have pleaded before the death, h“(‘]’*})dfdg;ﬁ
the new Defendant shall plead at the same time to-the declaration and poq pot
suggestion within eight days after service of the suggestion; and in case pleaded.

10 the Defendant shall have pleaded before the death, the new Defendant
shall be at liberty to plead to the suggestion only, and within eight days
after the service thereof, by way of denial, or such plea as may be appro-
priate to and rendered necessary by his character of executor and ad-
ministrator, unless by leave of the Court or a Judge he should be per-

15 mitted to plead fresh matter in answer to the declaration; and in case If Defendant
the Defendant shall have pleaded before the death, but the pleadings shall has pleaded.
not have arrived at issue, the new Defendant, besides pleading to the
suggestion within eight days after the service thereof, shall continue the
pleadings to issue in the same manner as the deceased might have done,

20 and the pleadings upon the declaration and the pleadings upon the sug--
gestion shall be tried together; and in case the Plaintiff shall recover, he If Plaintiff
shall be entitled to the like Judgment in respect of the debt or sum recover
sought to be recovered, and in respect of the costs prior to the sugges-
tion, and in respect of the costs of the suggestion and subsequent thereto,

25 as in an action originally commenced against the executor or adminis-
trator. :

CLXI. The death of either party between the verdict and the Judg- Deathbe
ment shall not hereafter be alleged for error, so as such Judgment be en- tween verdict
tered within two terms after such verdict. : ;}‘;‘nf“"g‘

30 CLXIIL If the Plaintiff in any action happen to die after an interlocu- piintiff dying
tory Judgment and before a final Judgment obtained therein, the action betweenin- °
shall not abate by reason thereof if such action might be originally prose- teréoggry
cuted or maintained by the executor or administrator of such Plaintiff; ?,uldgmn
and if the Defendant die after such interlocutory Judgment and before apdif De-

35 final Judgment therein obtained, the action shall not abate if such action fendant so die.
might be originally prosecuted or maintained against'ihe executor or
administrator of such Defendant; and the Plaintiff, or, if he be dead
after such interlocutory Judgment, his executor or administrator, shall
and may have a writ of reviver in the form contained in the Schedule A,

40 to this Act annexed, marked number 11, or to the like effect, against the
Defendant, if living, after such interlocutory Judgment, or if he be dead
then against his executors or administrators, to shew ecause. why
damages in such action should not be assessed and recovered by the
Plaintiff, or by his execntor or administrator; and if such Defendant,

45 his execator or administrator, shall appear at the return of such writ,
and not shew or allege any matter sufficient to arrest the final Judgment,
or shall make default, the damages shall be assessed, or the amount for
which final Judgment is to be signed. shall be referred to the proper
officer as hereinbefore provided; and after .the assessment had, or the

50 delivery of the order with the amount endorsed thereon 1o the Plaintiff,
his executor or administrator, firal Judgment shall be given for the
Plaintiff, his executor or administrator, prosecuting such writ of revivor
against such Defendant, his executor or administrator respectively.

. S oiad
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Marriage of CLXIII. The marriage of a woman Plaintiff or Defendant shall not
a woman cause the action to abate, but the action may notwithstanding be pro-
15‘:;::5&’{ ceeded with to judgment, and such judgment may be executed against
the wife alone, or by suggestion or writ of revivor pursuant to this Act,
Judgment may be obtained against the husband and wife and execution
issue thereon ; and in case of a Judgment for the wife execution may be
issued thereupon by the authority of the husband without any writ of re-
vivor or suggestion ; and if inany such action the wife shall sue or defend
by Attorney appointed by her when sole, such Attorney shall have authority
to continue the action or defence, unless such authority be countermanded

by the husband, and the Attorney changed according to the practice of
the Court.

Arrest of And with respect to the proceedings npon motions to arrest the Judg-
Judgment, &e. ment and for Judgment non obstante verediclo, be it enacted as follows :

Proceedings CLXIV. Upon any motion made in arrest of Judgment or for Judg-
peshy ‘;%‘;‘;‘33‘1‘6“_ ment non obstante veredicto by reason of the non averment of some mate-
ment, or toct rial fact or facts, or material allegation or other cause, the party whose
Judgment  pleading is alieged or adjudged to be therein defective may by leave of
non obstante. the Court, suggest the existence of the omitted fact or facts or other mat-
Suggestion of ter which if true would remedy the alleged defect: and such suggestion

facts by party may be pleaded to by the opposite party within eight days after notice

Those plead - thereof, or such further time as the Court or a Judge may allow, and the
g is objected 1. . . Iy > gk
to. proceedings for trial of any issues joined upon such pleadings shall be

the same as in ordinary actions.

If suggestion  CLXV. If the fact or facts suggested be admitted or be found to be true,
be found trve. the party suggesting shall be entitled to such Judgment as he would

have been entitled to, if such fact or facts or allegations had been ori-
ginally statea in such pleading and proved or admitted on the trial, to-
gether with the costs of and occasioned by the suggestion and proceedings

I untrie.  thereon, but if such fact or facts be found untrue, the opposite party shall
be entitled to his costs of and occasioned by the suggestion and pro-
ceedings thereon, in addition to any other costs to which he may be en-
titled.

Costs on CLXVI. Upon an arrest of Judgment or Judgment non obstante

arrest of Judg

veredicto, the Court shall adjudge to the party against whom such Judg-
ment, or Judg- ARG , - . .
ment non ~ Iment is given, the costs occasioned by the trial of any issues in fact
obatante. arising out of the pleading for defect of which such Judgment is given,
upon which such party shall have succeeded, and such costs shall be
set off against any money or costs adjudged to the opposite party, and
execution may issue for the balance if any.

Action of And with respect to the action of ejectment, be it enacted as follows:—
ejectment.

How com- CLXVIL. The action of ejectment shall be commenced by Writ,
menced. directed to the persons in possession by name, and to all persons enti-
Writ. tled to defend the possession of the property claimed, which property

shall be described in the Writ with reasonable certainty.

Contents of ~ CLXVIIL The Writ shall state the names of all the persons in whom
Writ. the title is alleged to be, and command the persons to whom it isdirected
to appear within sixteen days after service thereof, in the Court from
which it is issued, to defend the possession of the property sued for or

10
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such part thereof as they may think fit, and it shall contain a notice that 50
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in default of appearance they will be turned out of possession, and the Writ Where to
shall bear teste of the day on which it issued, and shall be issued out of ssue-
the office in the County or Union of Counties wherein the lands men-
tioned in such Writ lie, and shall be in force for three months and shall be pyration.
5 in the form contained in the Schedule A, to this Act annexed, marked num- Form, de.
ber 12,or to the like effect,and the name and abode of the Attorney issuing
the same (or if no Attorney the name and residence of the party) shall be
indorsed thereon, in like manner as hereinbefore enacted with reference
to the indorsements on a Writ of Summons in a personal action, and the
10 same proceedings may be had to ascertain whether the Writ was issued
by the authority of the Attorney whose name was indorsed thereon, and
who and what the Claimants are and their abode, and as 1o staying the
proceedings upon Writs issued without authority as in the case of Writs
in personal actions.

15 CLXIX. The Writ shall be servedin the same manner as an ejectment gervice of
was formerly served or in such manner as the Court or a Judge shall Writ.
order, and in case of vacant possession by posting a copy thereof upon the
door of the dwelling house or other conspicuous part of the property.

CLXX. The persons named as Defendants in such Writ or either of Any Defend-
20 them shall be allowed to appear within the time appointed. :n;::y
ppear.
CLXXI. Any other person not named in such Writ, shall by leave of And any
the Court or a Judge be allowed to appear and defend, on filing an affi- g‘hgapemn
davit shewing that he is in possession of the land either by himself or >
his tenant.

25 CLXXIIL All appearances shall be entered in the Office from which Entry of ap-
the Writ issued, and all subsequent proceedings shall be conducted in pearance and
the same Office. proceedings,

CLXXIII. Any person appearing to defend as landlord in respect of Person ap-
property whereof he is in possession in person or by his tenant, shall peating as
30 state in his appearance that he appears as landlord, and such person
shall be at liberty to set up any defence which a landlord appearing
in an ejectment has heretofore been allowed to set up and no other.

CLXXIV. Any person appearing to such Writ shall be at liberty to Party appear-.
limit his defence to a part only of the property mentioned in the Writ, ing may
385 describing that part with reasonable certainty in a notice entitled in the ?’m" bis de-.
Court and cause, and signed by the party appearing or his Attorney, such of the pro-
notice to be served within four days after appearance, upon the Attorney perty.
whose name is indorsed on the Writ if any, and if none then to be fyled Notice of such:
in the proper Office, and an appearance without such notice confining limitation, &e.
40 the defence to part, shall be deemed an appearance to defend for the

whole. .

CLXXV. Want of “ reasonable certainty” in the description of. the Wantof -
property or part of} it in the Writ or notice shall not ‘nullif?r them, but *"ear::i?bl? .
shall only be ground for an application to a Judge for better particulars of 31“&?’3;,;‘;" :
45 the land claimed or defended, which a Judge shall have powerto give in how cured.

all cases, -

CLXXVI. The Court or a Jﬁdge shall have. pdwer to strike out or Defences‘;y“«
confine appearances and defences set up by peisons not in possession by persons notin.
themselves or their tenants. posseesion.

45
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Judgment if CLXXYVII. In case no appearance shall be entered within the time
no appearance appointed, or if an appearance be entered, but the defence be limited

bel ;‘)Pg:::a“ce to part only, the Plaintiff shall be at liberty to sign a Judgment that the

only. person whose title is asserted in the Writ shall recover possession of the
land or of the part thereofl to which the defence does not apply, which &
Forms. Judgment if for all may be in the form contained in the Schedule A, to

this Act annexed, marked number 13, or to the like effect, and if for part
may be in the form contained in the Schedule A, to this Act annexed,
marked number 14, or to the like effect.

Issue may be CLXXVIIL In case an appearance shall be entered, an issue may be 10

‘gﬁg; ‘;!I:tbg’f made up without any pleadings by the Claimants or their Attorney,

appearance be Setting forth the Writ and stating the fact of the appearance with its date,

entered. and the notice limiting the defence, if any, of each of the persons answer-
ing, so that it may appear for what defence is made, and directing the
Sheriff to summon aJury ; and such issue in case defence is made for the 15
whole may be in the form contained in the Schedule A, to this Act

Forms. annexed, marked number 15, or to the like effect, and in case defence is
made for part may be in the form contained in the Schedule A, to this
Act annexed, marked number 14, or to the like effect.

Special cass, =~ CLXXIX. By consent of the parties and by leave of a Judge a special 20
by leave. case may be stated as in other actions.

Questions to CLXXX. The Claimants may, if no special case be agreed to, pro-
be tried if no ceed to trial in the same manner as in other actions, and the particulars
%g":;iec(’i‘“ of the claim and defence, if any, or copies thereof, shall be annexed to the
upon, record by the Claimants, and the question at the trial shall, except in the 25
cases hereinafter mentioned, be whether the statement in the Writ of the
title of the Claimants is true or false, and if true, then which of the Claim-
: ants is entitled and whether to the whole or part, and if to part, then
Form of entry 10 which part of the property in question; and the entry of the verdict may
of verdiet. ~ be made in the form contained in the Schedule A, to this Act annexed, 30
marked number 16, or 1o the like effect with such modifications as may
be necessary to meet the facts.

If Claimant CLXXXI. In case the title of the Claimant shall appear to have existed
mei'é?ﬂi% as alleged in the Writ, and at the time of service thereof, but it shall
Writ, it oot 2150 appear to have expired before the time of trial, the Claimant shall, 85
afterwards. notwithstanding, be entitled to a verdict according to the fact that he was

so entitled at the time of the bringing the action and serving the Writ,

and to Judgment for his costs of suit.

Court may CLXXXII. The Court or a Judge may, on the application of either

??3‘ Place of party, order that the trial shall take place in any County other than that 40

e in which the venue is laid, and such order being suggested on the record,
the trial may be had accordingly.

Defendant CLXXXIII. If the Defendant appears, and the Claimant does not '
axi)p,earing and gppear at the trial, the Claimant shall be nonsuited, and if the Claimant
Claimang ar and the Defendant does not appear, the Claimant shall be entitled 45
making de- ppe . : Y I

fault snd: viee 10 . rECOVET Without any proof of his title. .
| ersa. e

* pésinl 'ver- CLXXXI1V. The Jury may find special verdict, or either party may
let, do. tender a bill of exeeptions. _ . _
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CLXXXV. Upon a finding for the Claimant, Judgment may be signed Judgment if
and execution issue for the recovery of possession of the property or of g}i};’f’“" re-
such part thereof as the Jury shall find the Claimant entitled to, and for C
costs within'such time, not exceeding the fifth day in Term after the Exccutionand

5 verdict, as the Court or Judge before whom the cause is tried shall order, costs.
and if no such order be made, then on the fifth day in Term after the
verdict.

CLXXXVI Upon a finding for the Defendants or any of them, Judg- Costs to De-
ment may be signed and execution issue for costs against the Claimants felm.la“t if
10 named in the Writ, within such time not exceeding the fifth day in Term G
after the verdict, as the Court or a Judge before whom the cause is tried
shall order, and if no such order is made, then on the fifth day in Term

after the verdict.

CLXXXVII. Upon any Judgment in ejectment for recovery of posses- One or more
15 sion and costs, there may be either one Writ or separate Writs of Execu- Writs of Ex-
tion for the recovery of possession, and for the costs at the election of the ie:s‘:f;"g"“}ﬁﬂg,
Claimant. ment in eject-
ment.
CLXXXVIIL In case of such an action being brought by some or Asto Defend-
one of several persons entitled as joint tenants, tenauts in common or ants being
20 coparcenary, any joint tenant, tenant in common or coparcener in posses- JInt tenante,
sion, may at the time of appearance or within four days after, give notice common, &e.,
in the.same form as the notice of a lirited defence, that he orshe defends admitting
as such and admits the right of the Claimant to an undivided share of gffh." of
. . . aimant to
the property (stating what share,) but denies any actual ouster of him, ;n undivided
25 from the property, and may within the same time fyle an affidavit, share, de.
stating with reasonable certainty, that he or she is joint tenant, tenant in
common or coparcener, and the share of such property to which he or she
is entitled, and that he or she has not ousted the Claimant, and such
notice shall be entered in the issue in the same manner as the notice
30 limiting the defence and upon the trial of such an issue, the additional

question of whether an actnal ouster has taken place shall be tried.

CLXXXIX. Upon the trial of such issue as last aforesaid, if it shall Questionto be
be found that the Defendant is joint tenant, tenant in comrmnon, or copar- tried, if such
cener with the Claimant, then the question whether an actual ouster has -‘°;“f::§'jfncy’
35 taken place shall be tried, and nnless such actual ouster skall be proved Claimant, be

the Defendant shall be entitled to Judgment and costs, but if it shall found, &e,

be found either that the Defendant is not such joint tenant, tenant in :;drthe con-

common, or coparcener, or that an actual ouster has taken place, then v

the Claimant shall be entitled to such Judgment for the recovery of pos-

40 session and costs.

CXC. The death of a Claimant or Defendant shall not cauée the Death of

action to abate, but it may be continued as hereinafter mentioned. either party
> not to abate

. the action.
CXCIL In case the right of the deceased Claimant shall survive Right of one

to another Claimant, a suggestion may be made of the death, which Claimant sur-
45 suggestion shall not be traversable, bat shall only be subject to be set ¥iVi’g to
aside if untrue, and the action may proceed at the suit of the surviving ’
Claimant, and if such a suggestion shall be made before the -irial, then
the ‘surviving Claimant shall have a verdict and recover such Judgment
as aforgsaid, upon it being thade to appear that lie ‘was entitled to bring
50 the. action ‘either separately or jointly with the deceased Claimant.
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CXCIIL In case of the death before trial of one of several Claim-
ants whose right does not survive to another or others of the surviving
Claimants, when the legal representative of the deceased Claimant shall
not become a party to the suit in the manner hereinafter mentioned, a
suggestion may be made of the death, which suggestion shall not be 5
traversable, but shall only be subject to be set aside if untrue, and the
action may proceed at the suit of the surviving Claimant for such share
of the property as he is entiiled to and costs.

CXCII. In case of a verdict for two or more Claimants if one of
such Claimants die before execution executed, the other Claimant may, 10
whether the legal right to the property shall survive or not, suggest the
death in manner aforesaid, and proceed 10 Judgment and execution for
the recovery of possession of the entirety of the properly and the costs,
but nothing herein contained shall affect the right of the legal represen-
tative of the deceased Claimant or the liability of the surviving Claimant 15
to such legal representative, and the entry and possession of such surviv-
ing Claimant under such execution, shall be considered an entry and
possession on behalf of such legal representative in respect of the share
of the property to which he shall be entitled as such representative, and
the Court may direct possession to be delivered accordingly. 20

CXCIV. In case of the death of a sole Claimant, or before trial of
one of several Claimants, whose right does not survive to another or
others of the Claimants, the legal representative of such Claimant may,
by leave of the Court or a Judge, enter a suggestion of the death, and
that he is such legal representative, and the action shall thereupon pro- 25
ceed, and if such suggestion be made before the trial, the truth of the
suggestion shall be tried thereat, together with the title of the deceased
Claimant, and such Judgment shall follow upon the verdict in favor or
against the person making such suggestion, as hereinbefore provided
with reference to a Judgment for or against such Claimant, and in case 80
such suggestion in the case of a sole Claimant be made after trial and
before execution executed by delivery of possession thereupon, and such
suggestion be denied by the Defendant within eight days after notice
thereof or such further time as the Court or a Judge may allow, then
such suggestion shall be tried, and if upon the trial thereof, a verdict 35
shall pass for the person making such suggestion, he shall be entitled to
such Judgment as aforesaid, for the recovery of possession and for the
costs of and oceasioned by such suggestion, and in case of a verdict for
the Defendant, such Defendant shall be entitled 1o such Judgment as
aforesaid for costs. - 40

CXCV. In case of the death before or after Judgment of one of
several Defendaats in ejectment who defend jointly, a suggestion may
be made of the death, which suggestion shall not be traversable, but only
be subject to be set aside if untrue, and the action may proceed against
the surviving Defendant to Judgment and execution. 45

CXCVL. In case of the death of a sole Defendant, or of all the De-
fendants in ejectment before trial, a suggestion may be made of the
death, which suggestion shall not be traversable, but only be subject to
be set aside if untrue, and the Claimants shall be entitled to Judgment
for recovery of possession of the property unless some other person shall 50
appear and defend within the time to be appointed for that purpose, by
the order of the Court or a Judge, to be made upon the application of
the Claimants; and it shall be lawful for the Court or a Judge upon such
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suggestion being made, and upon such application as aforesaid, to order
that the Claimants shall be at liberty to sign Judgment within such time
as the Court or a Judge may think fit, unless the person then in posses-
sion by himself or his tenant or the legal representative of the deceased

5 Defendant, shall within such time appear and defend the action, and
such order may be served in the same manner as the Writ, and in case
such person shall appear and defend the same, proceedings may be
taken against such new Defendant as if he had originally appeared and
defended the action, and if no appearance be entered and defence made,

10 then the Claimant shall bs at liberty to sign Judgment pursuant to the
order.

CXCVIL In case of the death of a sole Defendant or of all the De- Death of sole
fendants in ejectment, afier verdict, the Claimants shall nevertheless be ?feﬁlndtﬁt De-
entitled to Judgment as if no such death had taken place, and to proceed fendants,

15 by execution for recovery of possession without suggestion or reviver, after verdict.
and to proceed for the recovery of the costs in like manner as upon any
other Judgment for money, against the legal representatives of the de-

ceased Defendant.

CXCVIIL In case of the death, before trial, of one of several Defend- Death of a
20 ants in ejectment, who delends separately for a portion of the property for Defendaut de-
which the other Defendant or Defendants do not defend, the same pro- fﬁ'@g{;}g sep
ceedings may be taken as to such portion as in the case of a sole Defend-
ant, or the Claimant may proceed against the surviving Defendants in
respect of the portion of the property for which they defend.

25 CXCIX. In case of the death, before trial, of one of several Defend- Death of a
ants in ejectment, who defends separately in respect to property for Defendant
which surviving Defendants also defend, it shall be lawful for the Court ;:’;‘;,i‘t’f{y“ds

or a Judge at any time before trial to allow the person in possession, but for pro-
at the time of the death, of the property, or the legal representative of the perty for

30 deceased Defendant 10 appear and defend on such terms- as may appear Siich others
reasonable and just, upon the application of such person or representative,
and if no such application be made or leave granted, the Claimant sug-
gesting the death in manner aforesaid, may proceed against the surviving

Defendants to Judgment and execution.

85 CC. The Claimant in Ejectment shall be at liberty at any time to dis- Claimant may
continuae the action, as 10 one or more of the Defendants, by giving tothe discontinue as
Defendant or his Attorney a notice, headed in the Court and cause, and [ %29
signed by the Claimant or his Attorney, stating that he discontinues such ants.
action, and thereupon the Defendant to whom such notice is given shall

40 be entitled to and may forthwith sign Judgment for costs in the form con-
tained in the Sehedule A to this Act annexed, marked No. 17, or to the
like effect.

CCI. In case one of several Claimants shall be desirous to discontinue, Oe of several
he may apply to the Court or a Judge to have his name struck out of the Clrimants
. ¢ may discon-
45 proceedings, and an order may be made thereapon upon such terms as 10 tipye.
the Court or Judge shall seem fit, and the action shall thereupon proceed

at the suit of the other Claimants. '

CCII. If after appearance entered, the Claimant without going 1o trial, Claimant not
allow the time fixed by the practice of the Court for going totrial in ordi- g“?‘ie."'d‘gg to
50 nary cases after issue joined to elapse, the Defendant in ejectment may gpe
give twenty days notice to the Claimant to proceed to trial at the Assizes
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next after the expiration of the notice, and if the Claimant afterwards
neglects to give notice of trial for such Assizes, or to proceed fo trial in
pursuance 1o the said notice given by the Defendant, and the time for
going to trial shall not be extended by the Court or a Judge, the Defendant
may sign Judgment in the form contained in the Schedule A, to this Act
annexed, mmarked No. 18, and recover the costs of the defence.

CCIILL. A sole Defendant or all the Defendants in ejectment, shall be
at liberty 1o confess ihe action asto the whole or a part of the property by
giving 1o the Claimant a notice headed in the Court and cause, and signed
by the Defendant or Defendants, such signature to be attested by his or
their Attorney, and thercupon the Claimant shall be entitled to and may
forthwith sign Judgment and issue exccution for the recovery of posses-
sion and costs in the form contained in the Schedule A, to this Act
amnexed, marked No. 19, or to the like cfiect.

CCIV. In case one of several Defendants in ejectment, who defends
separately for a portion of the property for which the other Defendant or
Defendants do not defend, shall be desirous of conftssing the Claimant’s
title 1o such portion, he may give a like notice to the Claimant, and there-
upon the Claimant shall be entitled to and may forthwith sign Judgment

and issue execution for the recovery of possession of such portion of the ¢

property, and for the costs occasioned by the defence relating to the same,
and the action may proceed as to the residue.

CCV. In case one of several Defendants in ejectment, who defend
severally in respect of property for which other Defendants also defend,
shall be desirous of confessing the Claimant’s title, he may give a like
notice thereof, and thereupon the Claimant shall be entitled to and may
sign Judgment against such Defendant for the costs occasioned by his
defence, and may proceed in the action against the other Defendants to
Judgment and execution.

CCVL It shall not be necessary before issuing execution onany Judg-
ment in ejectinent under the authority of this Aect, to enter the proceed-
ings upon any roll, but an éncipitur ithereof may be made upon paper,
shorily describing the nature of the Judgment according to the practice
herctofore used, and Judgment may thereupon be signed, and costs taxed
and execution issued ; Provided nevertheless, that the proceedings shall
be entered of the roll whenever the same may become necessary for the
purpose of evidence or of bringing error, or appealing, or the like.

CCVIL The effect of a Judgment in an action of ejectment under
this Act shall be the same as that of a Judgment in ejectment obtained
before the passing of the Act of this Province, in the Session of Parlia-
ment, held in the thirtecnth and fourteenth years of Her Majesty’s Reign
intituled, “ dn Act lo dlter und amend the practice and proceedings in actions
‘of ejectiment in Upper Canada.”

CCVII. Every tenant to whom any Writin ejectment shall be deli-
vered, orto whose knowledge it shall come, shall forthwith give notice
thereof to his landlord, or his bailiff or receiver, under the penalty of
forfeiting the value of three years improved or rack rent of the premises
demised or holden in the possession of such tenant, to the person of
whom he holds, to be recovered by action in any Court of Common Law
having jurisdiction for the amount.
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CCIX. In all cases between landlord and tenant, as often as it shall Right of
happen that one half year’s rent shall be in arrear, and the landlord or landlord
lessor to whom the same is due, hath right by law to re-enter for the hm“gto

. power to re-
non-payment thereof, such landlord or lessor shall and may, without enter on
5 any formal demand or re-entry, serve a Writin ejectment for the recovery ground of non-
of the demised premises, or in case the same cannot legally be served or fg’tmf:f. e‘_’f
no tenant be in actual possession of the premises, then such landlord or cover posses-
lessor may affix a copy thereof upon the door of any demised messuage, sion by eject-
or in case such action in ejectment shall not be for the recovery of any nAlz?ith ow to
10 messuage, then upon some notorious place of the lands, tenements or be exercised.
hereditaments comprised in such Writ in ejectment, and such affixing
shall be deemed legal service thereof, which service or affixing of such
Writ in ejectment shall stand instead and place of a demand and re-
entry, and in case of Judgment against the Defendant for non-appear-
15 ance, if it shall be made to appear to the Court wherein the said action is
depending, by affidavit. or be proved upon the trial in case the Defend-
ant appears, that half a year’s rent was due before the said Writ was
served, and that no sufficient distress was to be found on the demised
premises countervailing the arrears then due, and that the lessor had
20 power to re-enter, then and in every such case the lessor shall recover
judgment and have execution in the same manner as if the rent in arrear
had been legally demanded and are-entry made ; and in case the lessee or
his assignee, or other person claiming or deriving under the said lease, Consequences
shall permit and suffer Judgment to be had and recovered on such trial of the exer-
25 in cjectment and execution 1o be executed thereon, without paying the f_}s‘fl&f such
rent and arrears together with full costs, and without proceeding for ¢
relief in equity within six months after execution executed, then and in
every such case the said lessee and his assignee and all other persons
claiming and deriving under the said lease, shall be barred and fore-
30 closed from all relief or remedy in law or equity, other than by bringing
a Writ of appeal for reversal of such Judgment in case the same shall
be erroneous, and the said landlord or lessor shall from thenceforth hold
the demised premises discharged from such lease ; and if on such eject-
ment, a verdiet shall pass for the Defendant or the Claimant shall be
35 non-suited therein, then and in every such case, such Defendant shall
have and recover his costs ; provided that nothing herein contained shall
extend to bar the right of any mortgagee of such lease or any part thereof,
who shall not be in possession, so as such mortgagee shall and do within
six months after such Judgment obtainéd and execution executed, pay
40 all rent in arrear and all costs and damages sustained by such lessor or
person entitled to the remainder or reversion as aforesaid, and perform
all covenants and agreements which on the part and behalf of the first

lessee are or ought to be performed.

41

CCX. In case the said lessee, his assignee or other person claiming Proceedings
45 any right, title or interest in law or equity of, ir or to the said lease shall, if the tenast
within the time aforesaid, proceed for relief m any Court of Equity, sk relief in
such person shall not have or continue any injunction against the pro- Equity.
ceedings at law on such ejectment, unless he does or shall, within
forty days next after a full and perfect answer shall be made by the
50 Claimant in such ejectment, bring into Court and lodge with the pro-
per officer such sum of money as the lessor or landlord shall, in his
answer, swear to be due and in arrear over and above all just allow=
ances, and also the costs taxed in the said suit, there to remain until
the hearing of the cause, or to be paid out to the lessor or landlord on
55 good security, subject to the decree of the Court, and in case such pro:
ceedings for relief in equity shall P’e taken within the time aforesaid,
F 8
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and after execution is executed, the lessor or landlord shall be account-
able only for so much and no more as he shall really and bond fide
without fraud, deceit, or wilful neglect make of the dcmised premises
from the time of his entering into the actual possession thereof and if
what shall be so made by the lessor or landlord bappen to be less than &
the rent reserved on the said lease, then the said lessee or his assignee,
before he shall be restored to his possession, shall pay such lessor or
landlord what the money so by him made fell short of the reserved rent
for the time such lessor or landlord held the said lands.

CCXI. If the tenant or his assignee do and shall at any time before the 10
trial in such ejectment, pay or tender to the lessor or landlord, his execu-
tors or administrators, or his or their Attorney in that cause, or pay into
the Court wherein the same cause is depending, all the rent and arrears
together with the costs, then and in such case all further proceedings on
the said ejectment shall cease and be discontinued ; and if such lessce, 15
his executors, administrators or assigns, shall, upon such proceeding as
aforesaid, be relieved in equity, he and they shall have, hold and enjoy
the demised lands according to the lease thereof made, without any new
lease.

CCXIIL. Where the term or interest of any tenant now or hereafter hold- 20
ing under a lease or agreement in writing, any lands, tenements or here-
ditaments for any term or number of years certain, or from year to year,
shall have expired, or been determined either by the landlord or tenant by
regular notice to quit, and such tenant or any one holding or claiming by
or under him, shall refuse to deliver up possession accordingly, after 25
lawful demand in writing made and signed by the landlord or his agent,
and served personally upon or left at the dwelling house or usual place
of abode of such tenant or person, and the landlord shall thereupon pro-
ceed by action of ejectment for recovery of possession, it shall be lawful
for him at the foot of the Writ in ejectment, to address a notice to such 30
tenant or person, requiring him to find such bail, if ordered by the Court
or a Judge, and for such purposes as are hereinafter next specified, and
upon the appearance of the party or in case of non-appearance on making
and fyling an aflidavit of service of the Writ and notice, it shall be lawful
for the landlord producing the lease or agreement, or some counterpart 35
or duplicate thereof, and proving the execution of the same by atfidavit,
and upon affidavit that the premises have been actually enjoyed under
such lease or agreement, and that the interest of the tenant has expired
or been determined by regular notice to quit, as the case may be, and
that possession has been lawfully demanded in manner aforesaid, to 40
move the Court or to apply to a Judge at Chambers for a rule or sum-
mons for such tenant or person, to shew cause within a time to be fixed
by the Court or Judge on the consideration of the situation of the premises,
why such tenant or person should not enter into a recognizance by him-
self and two sufficient sureties, in a reasonable sum, conditioned to pay 45
the costs and damages which shall be recovered by the Claimant in the
action, and it shall be lawful for the Court or Judge upon cause shewn
or upon affidavit of the service of the rule or summons, in case no cause
shall be shewn, to make the same absolute in whole or in parr, and to
order such tenant or person within a time to be fixed upon a considera- 50
tion of all the circumstances, to find such bail, with such conditions, and
in such manner, as shall be specified in the said rule or summons, or
such part of the same so made absolute, and in case the party shall
neglect or refuse so to do, and shall lay no ground to induce the Court or
Judge to enlarge the time for obeying the same, then the lessor or land- 55
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lord fyling an affidavit that such rule or order has been made or served
and not complied with, shall be at liberty to sign Judgment for recovery
of possession and costs of suit, in the form contained in Schedule A, to .
this Act annexed, marked number 20, or to the like effect: Provided Proviso,
5 always, that nothing berein contained shall be held to prevent or restrict

any landlord from proceeding against his tenant, who shall wrongfully Landlord may
hold over after his term has expired, according to the provisions con- §roceed %“da’
tained in an Act of the Parliament of Upper Canada, passed in the fourth 4 W. 4, cap. 1
year of the Reign of His late Majesty King William the Fourth, inti-

10 tuled, < An Act to amend the law respecting real property, and to render
“ the proceedings for recovering possession thereof in eertain cases, less
“ difficult and expensive.”

CCXUI. Whenever it shall appear on the trial of any ejectment at the Court may
suit of a landlord against a tenant, that such tenant or his Attorney hath allew P‘“%‘t’:
15 been served with due notice of trial, the Judge before whom such cause §;°§,‘;§L*;§°
shall come on to be tried, shall, whether the Defendant shall ap‘pear upon soon as the
such trial or not, permit the claimant on the trial after proof of his right j2ndlord shall
to recover possession of the whole or of any part of the premises men- ed‘;fijsﬁgm;
tioned in the Writ in ejectment, to go into evidence of the mesne profits recover
20 thereof which shall or might have accrued from the day of the expiration Ppossession, &e.
or determination of the tenant’s interest in the same, down to the time of
the verdict given in the cause, or 1o some preceding day to be specially
mentioned therein, and the Jury on the trial finding for the Claimant
shall in such case give -their verdict upon the whole matter, both as to
25 the recovery of the whole or any part of the premises, and also as to the
amount of the damages to be paid for such mesne profits, and ir such
case the landlord shall have Judgment within the time hereinbefore pro-
vided, not only for the recovery of possession and costs, but also for the
mesne profits found by the Jury; Provided always, that nothing herein- Proviso.
30C before contained shall be construed io bar any such landlord from bring-
ing any action for the mesne profits which shall accrue from the verdict,
or from the day so specified therein, down to the day of the delivery of
possession of the premises recovered in the ejectment.

CCX1V. In all cases in which such security shall have been given as Court may
35 aforesaid, if upon the trial a verdict shall pass for the Claimant, unless it gizde:v.ia:lfic:-
shall appear to the Judge before whom the same shall have been had, that sixndaya.
the finding of the Jury was contrary to the evidence or that the damages
given were excessive, such Judge may in his discretion order that Judg-
ment may be entered and execution issue in favour of the Claimant at

40 the expiration of six days next after the giving of such verdiet.

CCXYV. All recognizances and securities entered into in pursuance of As to recog-
the Section of this Act numbered 212, may and shall be taken respec- nizances under
tively in such manner and by and before such Yersons as are provided f:&t’;‘?oge%q
and authorized in respect of recognizances of bail upon actions and suits ingson them,

45 depending in the said Superior Courts, and subject to the like fees and
charges ; but no action or other proceeding shall be commenced upon
any such recognizance or security after the expiration of six months
from the time when possession of the premises or any part thereof shall
actually have been delivered to the landlord.

50 CCXVI. Nothing herein contained shall be construed to prejudice or Riggllﬁ! 3{ R
effect any other right of action or remedy which landlords may possess hnm. Ciced B
. . .y . p A sjudiced - by
in any case hereinbefore provided for, otherwise than hereinbefore ex- by this Act.-

pressly enacted.
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CCXVIIL. Where an action of ejectment shall be brought by any mort-
gagee, his heirs, executors, administrators or assignees for the recovery of
the possession of any mortgaged lands, tenements or hereditaments, and
no suit shall be then depending in the Court of Chancery for or touching
the foreclosing or redeeming ol such mortgaged lands, tenements or here- 5
ditaments, if the person having right to redeem such mortgaged lands,
tencments or hereditaments, and who shall appearand become Defendant
in such action, shall at any time pending such action, pay unto such mort-
gagee, or in case of his refusal shall bring into the Court where such action
shall be depending, all the principal monies and interest due on such 10
mortgage, and also all such costs as have been expended in any suit at
law or in equity upon such mortgage, (such money for principal, interest,
and costs to be ascertained and computed by the Court where such action
is or shall be pending, or by the proper Officer by such Court to be ap-
pointed for that purpose), the moniesso paid to such mortgagee or brought 15
into such Court shall be deemed and taken to be in full satisfaction and
discharge of such mortgage, and the Court shall and may discharge every
such mortgager or Defendant of and from the same accordingly, and shall
and may by rule of the same Court compel such mortgagee to assign, sur-
render or re-convey such mortgaged lands, tenements, and hereditaments, 20
and such estate and interest as such mortgager has therein, and to deliver
up all deeds, evidences and writings in his custody relating to the title
of such mortgaged lands, tenements and hereditaments unto such mort-
gagor who shall have paid or brought such monies into the Court, his
heirs, execntors, or administrators or to such other persons as he or they 25
shall, for that purpose, nominate and appoint.

CCXVIIL. Nothing herein contained shall extend to any case when
the person against whom the redemption is or shall be prayed, shall (by
writing under his hand or the hand of his Attorney, Agent or Solicitor
to be delivered before the money shall be brought into such Court of law 30
to the Attorney or Solicitor for the other side), insist either that the party
praying a redemption has not a right to redeem, or that the premises are
chargeable with other or different principal sums than what appear on
the face of the mortgage or shall be admitted on the other side, or to any -
case where the right of redemption to the mortgaged lands and premises 35
in question in any cause or suit shall be contraversed or questioned by
or between different Defendants in the same cause or suit, or shall be
any prejudice to any subsequent mortgage or subsequent incumbrance,
anything herein contained to the contrary thereof in anywise notwith-
standing. 40

CCXIX. The several Courts and the Judges thereof respectively, shall
and may exercise over the proceedings in ejectment under this Act, the
like jurisdiction as exercised in the old action of ejectment so as to
ensure a trial of the title and of actual ouster when necessary, and for
all other purposes, for which such jurisdiction might have been exercised. 45

And whereas the power of amendment now vested in the Courts, and
the Judges, thereof is insufficient to enable them to prevent the failure of
Justice by reason of mistakes and objections of form ; Be it enacted as
follows :—

CCXX. It shall be lawful for the Superior Courts of Common Law,.50.
and every Judge thereof, and any Judge sitting at NVist Prius, atalliimes
to amend all defects and errors in any proceeding in civil causes,
whether there is anything in writing to amend by or not, and whether.
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the defect or error be that of the party applying to amend or not, and Civil proceed-

all such amendments may be made with er without costs, and upon ings as may

such terms as to the Court or Judge may seem fit, and all such amend- :’: ot el

ments as may be necessary for the purpose of determining in the exist- justice. :
5 ing suit the real question in controversy between the parties, shall be so

made.

And with respect to proceedings in error and appeal ; Be it enacted as Error and
follows :— , Appeal.

CCXXI. No Judgment, decree or other proceeding either at law or 5 01 must
10 in equity shall be reversed or avoided for any error or defect therein, be brought
unless the Writ of appeal be sued out and prosecuted with effect within Withio six
six years after such Judgment, decree or proceeding shall have been ¥
entered of record, made, pronounced, had or completed.

CCXXII. If any person who is or shall be entitled to bring error or Further time

15 appeal as aforesaid, shall be at the time such title accrued, within alliwed in
o the age of twenty-one years, feme covert, non compos menlis, or without 15t "ft‘;‘s'

the limits of this Province, then such person shall be at liberty to sue out briugy appeal

his Writ of appeal so as such person commences or brings and prosecutes at the tine

the same with effect within six years after coming to or being of full age, before limited.
20 discovered, of sound memory, or return to the Province, and if the opposite

party shall, at the time the title to bring error and appeal accrued, be

without the limits of this Province, then the Writ of appeal may be sued

out, provided the proceeding be commenced and prosecuted with cffect

within six years after the return of such party to this Prov‘nce.

25 And with respect to the payments of weekly allowance to insolvent Allowance to
debtors, and as to Gaol limits, and to the discharge of such debtors; Be ﬁi‘l’itt"s“&g“l
it enacted : ’

CCXXIII If any debtor in close custody upon any mesne process, or In what cases
in execution, or upon an attachment, or other process issued by any a debtor in
30 Court in Upper Canada, for non-payment of costs, or for non-payment of :ﬁfﬁ g‘;s‘”dy
any sum of money awarded, or for the non-payment of any claim in the extitled to
nature of a debt or demand due, being a sum certain or capable of being allowance,
ascertained by computation, and not in the nature of a penalty to enforce
the doing of some act, other than the payment of a sum of money, (in
35 which several cases, the debtor shall be deemed 10 be a prisoner in exe-
cution,) shall make oath that he is a prisoner in close custody, setting
forth on which of the causes of detention above specified, and that he
is unable to find security for the limits, and is not worth the sum of five
pounds, and in case he is in custody on mesne process that he is unable
40 to procure bail to the action, and that he does not believe the demand of
the Plaintiff to be just, and for that cause and no other he resists pay-
ment of the same, and refuses to confess Judgment for the sum sworn to,
it shall be lawful for the Court from which the process against such
debtor issued, or any Judge having authority to dispose of matiers arising
45 in suits in such Court, to make a rule or order on the Plaintiff at whose
suit such debtor is detained, to pay to such debtor on the third Monday
after the service of such rule or order, and upon each Monday thereafter,
so long as such debtor shall be detained in prison at the suit of such
Plaintiff for such cause, the sum of five shillings, such payment to be The sllow-
50 made to the debtor or to the Gaoler in whose custody he is, for the ance, and how
use of such debtor, and in default of 'such payment.such debtor shall ﬁzﬁgﬁf‘
after service of-a rule.nisi or Judges’ Summons, to be obtained on oath not psid. .-
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of the default, be discharged from custody by rule or order unless suffi-
cient cause to the contrary be shewn: Provided always that such dis-
charge shall not, when the debtor was confined on mesne process,
prevent the Plaintiff from proceeding to Judgment and execution against
the body, lands or goods aceording 1o the practice of the Court, and that 5
sach discharge shail not, when the debior was a prisoner in execution
br con:trmed as a release or satisfaction of the Judgment or'other debt or
demand for the non-payment whereof such debtor was in custody or to
deprive the Plaintiff of any remedy agamst the lands or goods of such
debtor. 10

CCOXXIV. Whenever any such debtor shall apply for the weekly allow-
ance, or to be discharged from custody for the non-payment thereof, it
shall be lawful for the Plaintifl at whose suit he is confined to fyle inter-
rogatories for the purpose of discovering any property or effects, which
such debtor may be possessed of or entitled to, or which may be in the 15
possession or under the control of some other person for the use or benefit
of such debtor, or which such debtor, having been in possession of may
liave {raudulently disposed of to injure his creditor, and to serve a copy
of such interrogatories on such debtor, and therenpon and until such
debtor shall have folly answered such interrogatories upon oath to the 20
satisfaction of the Court or Judge, and fyled his answers and given suffi-
cient notice of such fyling to the Plaintiff or his Attorney, norule or order
for the payment of such weekly allowance shall be made or if previously
made no order for his discharge for non-payment thereof shall be made.

o

CCXXV. Where any such debtor shall have obtained the order for 25
pay:: ent of the weekly allowance, the Plaimiff at whose suit he is con-
fined may at any time fyle and serve such interrogatories as aforesaid,
and it shall be lawful for the Court from which the process issned or a
Judge as aforesaid, on application of the Plaintiff, to stay further payment
until the debtor shall have sworn to and fyled his answers, and have 3¢
given to the Plaintiff or his Attorney four clear days notice thereof.

CCXXVL Whenever such debtor is a prisoner in close custody in
several suits or matters, he must make all the Plaintiffs in such suits or
matters parties to his application for the weekly allowance, and he shall
only be entitled to one weekly sum of five shillings, although he is in 85
cuslody in several snits and matters, and in any such case if the weekly
allowance be unpaid the debtor shall have the same right as when he is
in custody in one suit only, to be discharged from custody in all the
suits or matters named in the order for payment, and the Plaintifts named
in such order must all be made parties on any application for the debtor’s 40
dischaige on account of non-payment, and all such Plaintiffs must join
in administering iuterrogatories to the Defendant, as if they were Plain-
tiffs in one suit, and such Plaintiffs shall regulate among themselves the
apport.fi'onment of the weekly aliowance and the arrangement for payment 45
thereof.

CCXXVIIL The Plaintiff in any suit shall be entitled to recover from
his debtor all sums paid to him for weekly allowance while a prisoner
on mesne process, and upon proof of the amount of such payment before
the proper taxing Officer, such sums shall be allowed as disbursements 50
in the sunit and be taxed as part of the costs thereof.

CCXXVIII. Anydebtoraccordingto the intent and meaning of this Aet,
who shall have been confined in close custody in execution for three suc-
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cessive calendar months, may, (on giving to the party at whose suithe isa three months
prisoner or to his Atttorney, fifteen days notice of his intention to apply to may obtain
be discharged from custody) upon proof of such notice, and upon making L"‘fg‘fggg‘ge
oath that he is not worth five pounds exclusive of his necessary wearing conditions,
5 apparel and that of his family, and their beds and bedding and their or-
dinary houselold utensils, not exceeding in the whole the value of ten
pounds, and that he hath answered all interrogatories which have been
fyled by the Plaimiti, and hath given due notice of such answers (or if
no interrogatories have been served, that he hath not been served with
10 any interrogatorics), apply to the Court from which the process on which
lie is eonfined issued, or to a Judge as aforesaid, for a rule or summons
to shew cause why he should not be discharged {rem custody, and upon
the return of such rule or summons and where there are interrogatories
if the answers thereto are deemed sufficient by such Court or Judge, such
5 debler shall be by rule or order discharged from custody, and such dis-
charge shall have the same and no other effect as a discharge for non-
payment of the weekly allowance: Provided that the Court or Judge Proviso.
may on the retarn of the rule or summons, if the Plaintiff has already
fyled interrogatories (which he is hereby authorized 1o do in like manner
20 as on an application for the weekly allowance), and if further inquiry
appears requisite for the ends of Justice, allow to the Plaintiff a reason-
able time to fyle further interrogatories, and for the debtor to answer them
before the rule or smmmons be finally disposed of ; Provided also, that Previso.
the Court or Judge may malke it a condition of the debtor’s discharge,
25 that he shall first assign and convey to the party at whose suit he is in
custody any right or interest which he may have or be presumed to have
in and to any property, credits and effects other than the wearing apparel,
beds, bedding and household utensils before mentioned, such assignment
ar conveyance to be approved by the Court or Judge ; Provided lastly, Proviso.
80 that if it shall appear that the debt for which such debtor is confined
was contracted by any manner of {raud or breach of trust, or that he is
confined by reason of any Judgmentin an action for breach of promise of
marriage, seduction, eriminal conversation, libel or slander, the Court or
Judge may order the Applicant to be recommitted to close custody for
85 any period notexceeding twelve calendar months and to be then discharged.

—
14

CCXXIX. The limits of each County and Union of Counties in Uppef Limits of
(Canada for judicial purposes, shall be and are hereby declared to be the Counties tobe

limits of the Gaols of such Counties or Union of Counties respectively. i;‘;‘;}: ‘gﬁmf,

CCXXX. The Sheriff of any such County or Union of Counties may take Sheriff may
40 from any debtor confined in the Gaol thereof in execution or upon mesne take secuiity
process, a bond with not less than two or more than four sufficient sure- ggl;‘t;f‘{h at
ties, to be jointly anu severally bound in a penalty double the amount he will keep
for which such debtor is so confined, conditioned that such debtor shall the limits,
remain and abide within the limits of such Gaol and shall not depart ‘f’se{w"‘il:r?ff‘
45 therefrom, uanless discharged from custody in the suil or matter upon the Court, &e.
which he was so confined by due course of law, and also that such .
debtor shall and will during all the time that he shall be upon the limits
subjeet to such custody, observe and obey all notices, orders or rules of
Court touching or concerning such debtor, or his answering interroga-
50 tories, or his returning and being remanded into close custody, and that
they will prodace such debtor to the Sheriff when they or either of them
shall be required, upon reasonable notice; and the' Sheriff may also Justification
require each surety when there are only two, to make oath in writing, to of theSureties
be annexed to the bond, that he is a freehoider or househe'der in some

55 part of Upper Canada, stating where, and is worth the sum for which
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the debtor is in custody, (naming it) and fifty pounds more over and
above what will pay all his debts, or where there are more than two
sureties, then that each surety shall make oath as aforesaid, that he is a
frecholder or householder as aforesaid, and is worth one half the sum for
which the debtor is in custody, (naming it) and fifty pounds more, over 5
and above what will pay all his debts.

CCXXXI Ujon receipt of such bond, accompanied by an affidavit of
a subseribing witness of the due execution thereof, and by the sureties’
alflidavits of solveney, if required by the Sherifl, it shall be lawful for the
Sheriff to permit and allow the debtor to go out of close custody in Gaol, 10
into and upon the Gaol limits, and so long as such debtor shall remain
within the said limits without departing therefrom, and shall in all
other respects observe, fulfil and keep on his part the condition of the
said bond, such Sherift shall not be liable to the pariy at whose sait such
debtor was eonfined, in any action, for the escape of such debtor from 15
Gaol.

CCXXXII. In case the Sheriff shall have good reason to apprehend
that such sureties, or either of them have, afier entering into such bond,
become insutficient to pay the amount severally sworn to by them, it shall
be lawful for him again to arrest the debtor, and to detain him in close 20
custudy, and the surcties of such debtor may plead such arrest and deten-
tion in bar of any action to be brought against them upon the bond so
entered into by thern, and such plea if sustained in proof shall wholly
discharge them from such action; Provided always, that such debtor
may again obtain the benefit of the Gaol limits, on giving a new bond 25
with sureties as aforesaid, to the Sheriff.

COXXXIII. Upon any breach of the condition of such bond, the party
at whose suit the debtor is confined, may require the Sheriff to assign
the same to him, which assignment shall be made in writing, under the
seal of the Sheriff, and attested by at least one witness, and the assignee 30
of the Sheriff or the exccutors or administrators of such assignee, may
maintain an action in his or their own names upon such bond, which
action the Sheriff shall have no power to release, but upon exccuting
such assignment at such request, the Sheriff shall be thenceforth dis-
charged from all liability on account of the debtor or his safe custody. 85

~ CCXXXIV. The sureties of any such debtor may surrender him into
the custody of the Sheriff at the Gaol, and it shall be the duty of the
Sherifl; his Deputy or Gaoler, to receive such debtor into custody, and
the sureties may plead such surrender or an offer to surrender, and the
refusal of the Sheriff, his Deputy or Gaoler 10 receive such dcbtor into 40
custody at the Gaol, in bar of any action brought on the bond for a breaci

of the condition happening after such surrender or tender and refusal,
and such plea, if sustained in proof, shall discharge them from any such
action: Provided always, that such debtor may again obtain the benefit
of th?}' limits on giving a new bond with sureties as aforesaid, to the 45
Sheriff.

CCXXXYV. The party at whose suit any debtor is confined, may atany
time while the debtcr enjoys the benefit of the limits, {yle and serve such
interrogatories, to be answered by such debtor in manner aforesaid, and ‘
in case such debtor shall neglect or omit for the space of fifteen days 50
next after service thereof, to answer such interrogatories and to fyle the
answers, and to give immediate notice of such fyling to the party at whose
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suil he is in custody, or to the Attorney of that party, the Court ora
Judge as aforesaid, may make a rule or order for such debtor’s being
committed to close custody, and it shall be the duty of the Sheriff on due penalty for
notice of such rule or order, forthwith to take such debtor and re-commit refusal.
5 1w to close custody until he shall obtain a rule of Court or Judge’s
order for again admitiing him to the limits, on giving the necessary
bond as aforesaid, (which rule or order may be granted on the debtor’s
shewing that he has fyled his answers to such interrogatories, and has
given to the Plaintiff or his Attorney ten days notice thereof, and of his
10 intention to apply,) or until he shall be otherwise discharged by due
course of law.

CCXXXVI. The party at whose suit any debtor is confined in execu- Plaintiff may
tion, may, whenever such debtor shall take the benefit ¢f the limits, sue fi‘“'e exgen
out any execution against his lands or goods, notwithstanding such ;’:p;gt‘;m‘:;
15 debtor was charged in execution, and such execution shall not be stayed, Debtor on the

but shall be proceeded with until executed, although such debtor hag limite.

been re-committed to close custody ; Provided always, that the wearing Proviso.

apparel of such debtor and that of hisfamily, and their beds and bedding, Exemption

and household utensils, not exceeding together the value of ten pounds, from execu-
90 and the tools and implements of the trade of such debtor, not exceeding “'*™

in value five pounds, shall be protected from such subsequent execution.

CCXXXVII. None of the foregoing provisions relative to the weekly Foregoing
allowance, discharge from custody on account of insolvency or Gaol Qg not

limits, shall extend or be applicable to debtors who shall, at the same Pemn: gnt"
25 same time be in custody upon any criminal charge. custody, &e.,
on eriminal

charge.

CCXXXVIIL Every person who shall swear falsely in making any _

. . .¥ False swear-
answer or other statement. on oath relative to the matters contained in jy ynder
the next preceding Section, (which oaths every Commissioner for gree_eeding
taking affidavits in either of the Superior Courts is empowered to admi- Sections to be

80 nister,) shall be deemed guilty of wilful and corrupt perjury, and be P*"7"
punishable accordingly. ' ‘

And with respect to costs, be it enacted, Costs.

CCXXXIX. Uniil otherwise ordered by rule of Court, the costs of Costs onwrits

Writs issued under the authority of this Act and of all other proceedings under this

35 under the same, shall be and remain as nearly as the nature thereof wil
allow, the same as heretofore, but in no case greater than those already unti, &e.
established ; Provided always, that hereafter no mileage shall be taxed or proviso, aa
allowed for the service of any Writ, paper or proceeding, without an affi- to mileage.
davit being made and produced to the proper taxing officer, stating the

40 sum actually disbursed and paid for such mileage, and the name of the
party to whom such payment was made.

And in order to enable the Courts and Judges to carry this Act Powers to
thoroughly into effect, and to enable them from time to time to make Ccurts f°’;h!,
rules and regulations, and to frame Writs and proceedings for that pur- o7& “*

45 pose ; Be it enacted, as follows : : effect.

CCXL. It shall be lawful for the Judges of the said Courts or any Power to
four or more of them, of whom the Chief Justices shall be two, from make rules for
time to time to make all such general rules and orders for the effectual £%08 fe“f"
execution of this Act, and of the intention and object hereof, and for

50 fixing the costs to be allowed for and in respect of the matters herein
6498
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contained and the performance thereof, and for apportioning the costs of
issues, and for the purpose of enforcing uniformity of practice in the al-
lowance of costs in the said Courts, as in their judgment shall be neces-
sary cr proper, and for that purpose to meet from time to time as occa-
To make fur- sion may require; and it shall also be lawful for the said Judges or any §

ther alter-  four or more of them of whom the Chief Justices shall be two, by any
ﬁ;&f;}’ rule or order to be from time to time by them made in Term or Vacation

pleading, &e. atl any time within five years after the Act shall come into force, to
make such farther alterations in the mode of pleading in the said Courts
and in the mode of entering and transeribing pleadings, judgments, and 1
other proceedings in actions at law, and in the time and manner of
objecting to errors in pleadings and other proccedings, and in the mode
of verifying pleas and obtaining final judgment without trial in certain
eases, as to them may seem expedient, anything in this Act to the
Rules, &c, to contrary notwithstanding ; and all such Rules, Orders or Regulations shall 13
be laid before be laid before both Houses of the Parliament of this Province, if Parlia-
5:51";‘;23;‘:' ment be then sitting, immediately upon making the same, or if Parlia-
have effect  Ment be not sitling then within twenty days after the next meeting
for a certain  thereof ; and no such Rule, Order, or Regulation, shall have effect until
:‘f‘a";"‘he"" three months after the same shall have been so laid before both Houses 20
) of Parliament, and any Rule, Order or Regulation so made shall, from and
after such time as aforesaid, be binding and obligatory on the said Courts
and on all Courts of error and appeal in this Province, into which the
Judgments of the said Courts or either of them shall be removed and be
of like force and effect as if the provisions contained therein had been 25
Proviso; expressly enacted by the Parliament of this Province : Provided always,
such Rules  that it shall be lawful for the Governor of this Province, by proclamation,
f:{fg“};‘:idiﬁ' or for either of the Houses of Parliament, by any resolution, at any time
whole or jn  Within three months next after such Rules, Orders and Regulations shall
part. have been laid before Parliament to suspend the whole orany part of such $
Rules, Orders or Regulations, and in such case the whole or such pait
thereof as shall be so suspended, shall not be binding or obligatory on
Proviso. the said Courts or on any Court of error and appeal; Provided also, that
nothing herein contained shall be construed to restrain the anthority or
limit the jurisdiction of the said Courts or the Judges thereof, to make $j
rules or orders, or otherwise to regulate and dispose of the business
therein.

As to issue, CCXLI. Such new or altered writs and forms of proceedings may be
&e, of new or jssued, entered and taken as may by the Judges of the said Court, or
altered Writs. a1y four or more of them of whom the Chief Justices shall be two, be 4
deemed necessary or expedient for giving effect to the provisions herein-
before contained and in such forms as the Judges as aforesaid shall,
from time to time, think fit to order; and such writs and proceedings
shall be acted on and enforced in such and the same manner as Wwrits
and proceedings of the said Courts are now acted upon and enforced or 4
as near thereto as the circumstances of the case will admit; and any
As to existing €Xisting writ or proceeding, the form of which shall be in any manner
writs of which altered in pursuance of this Act shall, nevertheless, be of the same force
the form is  and virtue as if no alteration had been made therein, except so far as the

:L?:rﬁf 7 effect thereof may be varied by this Act,

8
This Act not . COCXLIL. Nothing in this Act-contained shall in any way restrict or
%o affect pow- limit the powers now vested by law in any one of the Judges of the
englvente _ Superior Courts of law, sitting apart from the others of thes, in Term
y Judge by . AT . o . o A Af
13and 14 Vie, tifrre, or sitting in Chambers, but all the powers conferred by an Act of
cap. 51. the Parliament of ‘this Provinée, passed in the Session held in the ¥Sth 5
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and 14th years of Her Majesty’s Reign, and intituled, ¢ An Aet to con-
« flym and give effect to certain rules and regulations made by the Judges
«of Her Mujesty’s Court of Error and Appeal in Upper Canada, and for
< other purposes relating to the powers of the Judges of the Courts of

5« Law and Equity in that part of the Province, and the practice and
« decisions of certain of those Courts,” shall continue to be exercised by
such Judges, and shall extend to all matters and questions to arise and
be decided under this Act.

CCXLIIIL In citing this Act in any instrument, document or proceed- Short Title of
10 ing, it shall be sufficient to use the cxpression “The Common Law this Act.
Procedure Act 1853.”

CCXLIV. And be it enacted, That from the time when this Act shall Repeal of—
commence and take effect, the fourth, fifth, sixth, seventh, eight, ninth,
fourteenth and thirty-fifth Sections of an Act of the Parliament of Upper

15 (Canada, passed in the second year of the Reign of the late King George
IV., intituled “ An Act to repeal part of and amend the laws mow i¢n Certain See-
« force respecting the practice of His Majesty’s Court of King’s Bench “°1"“g20(}-4-
«“in, this Province,” the forty-fourth Section of an Act of the Parliament * (08
of this Province, passed in the eighth year of Her Majesty Reign, intiuled,

20 « An Ac! for the relief of insolvent debtors in Upper Canada, and for Section 44 of
« other purposes therein mentioned,” the whole of an Act of the Parlia- 8 V- <48.
ment of this Province passed in the eighth year of Her Majesty’s Reign,
intitaled, “ An Act lo allow the issuing of testatum Writs of Capias and 8 V., c. 36.

“ respondendum in the several districts of Upper Canada, and for other

25 ¢ purposes therein mentioned,” the twenty-second, twenty-third, twenty-
fourth, twenty-fifth, twenty-sixth, twenty-seventh, twenty-eighth, thirtieth,
thirty-first, thirty-third, thiriy-fourth, and thirty-sixth Sections of an Act of
the Parliament of this Province, passed in the twelfthyear of Her Majesty’s
Reign, intituled, “ An Act to make further provision for the administra- Certain See-

30 “ tion of justice by the establishment of an additional Superior Court of "% of 12V,
“ Common Law, and also a Court of Error and Appeal in Upper Canada, =~
“ and for other purposes,” the first section of an Act of the Parliament of
this Province, passed in the tivelfth year of Her Majesty’s Reign, intituled,

“ An Act to amend and extend.the provisious of the Act of this Province, Section 1 of

B5 ¢ ¢ intituled, < An Act to allow the issuing of testatum wrils of capias ad 12 V- ¢ 68.
« ¢ respondendum in the several districts of Upper Canada, and for other
“ < purposes therein mentioned’’ the whole of Act of the Parliament of this
Province, passed in the Session held in the thirteenth and fourteenth
years of Her Majesty’s Reign, intituled, “ An Act to alter and amend 188and 14 V,
“the practice and proceedings in actions of Ejectment in Upper * 8.

10 Canada,” the whole of an Act of the Parliament of this Province, passed
in the Session holden in the fourteenth and fifteenth years of Her
Majesty’s Reign, intituled, ¢ An Act to alter and seftle the mode of pro- 14 and 15 V,
“cceding in the action of Ejectment,” the whole of an Act of the Par- ¢ 114
liament of this Province passed in Session held in the fourteenth and

B5 fifteenth years of Her Majesty’s Reign, intituled, ““ An Act ¢o authorize 14a0d 15 V.,
“ and require the several Deputy Clerks of the Crown to perform theduties <118.

“of Clerks of Assize in their respective Counties in Upper Canada, ex-
“cept as therein mentioned,” the whole of an Act of the Parliament
of this Province passed in the Session holden in the fourteenth and

po fifteenth years of Her Majesty’s Reign, intituled, “ An Act to provide g 14 and 15V,
“remedy against absent Defendants,” the whole of the Act of the Par- & 10-
liament of Upper Canada, passed in the second year of the Reign of the
latc King William 1V., intituled, ¢ A= Act to afford means for attaching o w. s ¢, 5,

¥5  the property of Absconding Debtors,”>—the whole of an Act of the Par- (U.C)



5W.4,c 5,
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12V, c 617
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liament of Upper Canada, passed in the fifth year of the Reign of the
late King William IV., intituled, “ An Act fo continue and amend the
“ law for attaching the property of Absconding Debtors,” the whole of
an Act of the Parliament of this Province, passed in the twelfth year of
Her Majesty’s Reign, intituled, ¢ An Act to reduce the ecxpense of }
« proceedings in Upper Canada against the property of Absconding or
¢ Concealed Debtors,” the whole of an Act of the Parliament of Upper
Canada, passed in the forty-fifth year of the Reign of the late King
George III., intituled, “ An Act for the relief of Insolvent Debtors,”
the whole of an Actof the Parliament of Upper Canada passed in the |
second year of the Reign of the late King George, IV., intituled, *“ An
* Act to make further regulations respecting the weckly maintenance of
“ gnsolvent debtors,” the whole of an Act of the Parliament of Upper
Canada, passed in the eighth year of the Reign of the late King George
IV., intituled, *“ An Act for the further relief of Imsolvent Debtors,” the 15
whole of an Act of the Parliament of Upper Canada, passed in the
fourth year of the Reign of the late King William IV., intituled, ¢ An Act
“to afford relief to persons confined on mesne process,”’—the whole of
an Act of the Parliament of Upper Canada passed in the eleventh year
of the Reign of the late King George IV., intituled, “ An Act fo repeal %
“ and amend the laws now in force respecting the limits of the respec-
“ tive Gaols in this Province,’’ the whole of an Act of the Parliament of
Upper Canada, passed in the fourth year of the Reign of the late King
William IV., intituled, ¢ An Act {0 extend the limits assigned to the
¢ respective Gaols in this Province, and to afford to Plaintiffs the means 9
‘“in some cases of more effectually compelling the payment of debts due
“to them by Defendants in execution,” the whole of an Act of the
Parliament of Upper Canada, passed in the fifth year of the Reign of
the late King William IV., intituled, “ An Act fo miligate the law in
¢ respect to cmprisonment for debt,” the whole of an Act of the Parlia-
“ment of this Province, passed in the Session held in the tenth and
and eleventh years of the Reign of Her Majesty, intituled, ¢ An Act to
“ amend the law of imprisonment for debt in Upper Canada,” together
with all other Acts or parts of Acts of the Parliament of Upper Canada
or of this Province, at variance or inconsitent with the provisions of this §
Act, shall be and the same are hereby repealed, except so far as the said
Acts or any of them or any thing therein contained, repeal any former

with this Act, Act or Acts or any part thereof, all which last mentioned Act or Acts

Exceptions.

shall remain and continue so repealed, and excepting also so far as the
said Acts or parts of Acts hereby repealed, and the provisions thereof or 4
of any of them, shall and may be necessary for supporting, continuing
and upholding any writs that shall have been issued or proceedings that
shall have been had or taken before the commencement of this Act, and
any farther proceedings taken or to be taken thereon.

4

SCHEDULE A.
No 1.—(Vide Sec. 16.)
Writ or SuMMoNs WHEN THE DEFENDANT RESIDES WITHIN THE

JurispICTION.
Upper Canada, } Vicroria by the Grace of God, &ec.
County of To C. D. of in the County of
(SEaL.)

We command you that within ten days after the service of this Writ
on you, inclusive of the day of such service, you do cause an appearance
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to he entered for you in our Court of , in an action at the
suit of A. B. ; and take notice that in default of your so doing the said A.
B. may proceed therein to Judgment and Execution.
Witness, &e.,
In the margin.
Issued from the Office of the Clerk (or Deputy Clerk) of the Crown,
and Pleas, in the County of

(Signed,) J. H,, Clerk (or Deputy Clerk.)
Memorandum to be subscribed on the Wril.

N. B —This Writ isto be served within six calendar months from the
date thereof, or if renewed from the date of such renewal, including the
day of such date and not afterwards.

Indorsements to be made on the Writ before the service thereof.

This Writ was issued by E. F., of ‘ » Attorney for the said
Plaintiff, or this Writ was issued in person by A. B., who resides at
(mention the City, Town, incorporuted or other Village, or Township
within whick such Plaintiff resides).

Also the indorsement required by the twenty-sixzth Section of the Act.

Indorsement to be made on the Writ after service thereof.

This Writ was served by X. Y. on C. D. (the Defendant or one of
the Defendants) on the day o1 18

9

No. 2.—(Vide Sec. 22.)
Writ or Carias.

Upper Canada, ) Vicroria, &c.,
County of g To the Sheriff of &ec.

(SEAL.)

We command you that you take C. D., if he shall be found in your
(County or United Counties), and herein safely keep until he shall have
give you bail in an action (on promise or of debt, &ec,.) at the suit of A.
B. or until the said C. D. shall by other lawful means be discharged
from your custody : And we do further command you, that on execution
hereof you do deliver a copy hereof to the said C. D.; and we hereby
require the said C. D. to take notice that within ten days after execuation
hereof on him, inclusive of the day of such execution, he cause special
bail to be put in for him in our Court of » according to the
warning hereuuder written (or indorsed hereon), and that in default of
his so doing such proceedings may be had and taken as are mentioned
in the said warning: And we do further command you the said Sheriff,
that immediately after the execution hereof you do return this Writ to
the said Court together with the manner in which you shall have execu-
ted the same, and the day of the Executionthereof, or if the same shall
remain unexecuted and shall not be renewed according to law, then that
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you do so return the same at the expiration of six calendar months from
the date hereof or of thie last renewal hereof, or sooner if yon shall be re-
quired thereto, by order of the said Court or of a Judge.
Witness, &e.
Inthe margin.
Izsued from the Office of the Cleik (or Deputy Clerk) of the Crown
and Pleas in the Couaty of
(Sigucd,) J. I Cleik (or Deputy Clerk.)

Ilemorandum to be subscribed on the TWrit

N. 3.—This Writ is to be executed within six calendar months from
the date hereof, or if renewed from the date of such renewal, including
the day of sueh date and not afterwerds.

Werning 1o the Defendant.

1. If a Defendant being in custody shail be detained on this Writ, or
if a Defendant being arrested thereon shall go to prison for want of bail,
the Plaintifiiay declare againat any such Defendant before the end of
the Teim next after such arrest, and proeeed thereon to Judgment and
execution,

2 I a Defendant having given bail to the Sherifl on the arrest, shall
omit to put in special bail conditioned for his surrender to the Sheriff of
the County from which the Writ of Capias issued, and to fyle the bail piece
in the Ofiice of the Clark or Deputy Clerk of the Crown and Pleas for the
samne County, the Plaintiff may procecd against the Sheriff or on the bail
bond.

3. If & Defendant having been served with this Writ and not arrested
thereon, shail not enter an appearance within ten days after such service,
in the Oflice of the Cierk or Deputy Clerk of the Crown from which the
Writ issued, ithe Plaintiff may proceed to Judgment and execution.

indorsement to be made on the TWrit before the Service thereof.

Thix Writ was issuad by E. F. of , Attorney, &ec. as in
Jorm No, 1

Alsn the Indorsement required by the twenty-sixth Section of the Act.

Indorsement to be mcle on the Wril ufter execution thereof.

This Writ was executed by X. Y., by arresting C. D., or as the case
may be, as to service vn any Defendant, on the day of

18

No. 3.—( T"ide Scction 35.)
Wgrir WHERE THE Derespant BriNe a Bririsu SvBIEcT nESIDES OoUT
or Urper Canava.
Upper Canada, ) V:ctoria, &ec.
County of ; To C.D., of
{Seav))
We command you ihat within (kere insert a syfficient number of doys
according to the directions in the Acl,) days after the service of
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this Writ on you, inclusive of the day of such service, you do cause an
appearance to be entered for you in our Court of ,inan
action at the suit of A. B., and take notice that in default of your so doing
the said A. B. may, by leave of the Court or a Jucge, proceed therein to
Judgment and exceution.

Witness &c.

In the margin.

Issued from the Office of &c. (as in foregoing cuses.)

Memorandum {9 be subscribed on the Writ.

N. B.—This Writ is to be served within six ealendar months from the
date thereof or if renewed, then, from the date of such renewal, including
day of such date and not afterwards.

Indorsements to be made on the Wil before the scrvice thereqf,

This Writ is for service out of Upper Canada, and was issued by E.
F. of , Attorney for the Plaintiff or this Writ was issucud in
person by A. B. who resides at (mentioning Plaintiff’s
residence as directed in _form Vo, 1.)

(Also the indorsement required by the twenty-sizth Section of the Act,
allowing the Defendant two days less than the time limited for appear-
ance, to pay the debt and costs.

No. 4.—(Vide Section 36.)

WRIT WHERE THE DEFENDANT NOT BEING A BRITisH SUBJECT RESIDES
out oF UpPERr CANADA.

Upper Canada, % Victoria, &c.

County of To C. D, late of in the County of
(SEAL.)
We command youn that within days (insert a sufficient number

according to the directions of the Act) after notice of this Writ is served
on you, inclusive of the day of such service, you do cause an appearance
to be entered for you in our Court of in an action at the
suit of A. B., and take notice that in defanlt of your so doing the said
A. B. may, by leave of the Court or a Judge, proceed thereon to Judgment
and execution.

Memorandum to be Subscribed on the Writ.

The same as on form No. 3.

Indorsement also as on form No. 3.

And in the margin.

Issued from the Office of &c., (as in foregoing cases.)

45
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Notice of the foregoing Writ.

~

C. D., late of (the City of Hamilton, in Upper Canada,) or (now
residing at Bullalo, in the State of New York.)

Take notice that A. B, of , in the County of s
Upper Canada, has commnenced an action at law against you, C. D., in
Her Majesty’s Conrt of » by a writ of that Court, dated
the day of »A. D. 18 , and yon are reqguired
within days after the receipt of this notice, inclusive of the

day of =uch receipt, to defend the said action, by causing an appearance
to be entered for you in the office of the (Clerk or Deputy Clerk) for the
Conuty of , to the said action, and in default of your so
doing, the said A. B. may, by leave of the Court or a Judge, proceed
thereon to Judgment and exeeution.

(Signed,) A. B., the Plaintiff in person.
or
E. F., Plaintif’s Attorney.

No. 5.
SpECIAL INDORSEMENT.
(After the Indorsement required by the twenty-sicth Section of the Act,
this special Indorsement may be inserled.)
The following are the particulars of the PlaintifP’s claim :—
1851,
Jan. 10.—Five barrels of Flour, at 208, veeeveiiieevaeeanens £5
July 2.—DMoney lent to the Defendanteeciiaieienieeevveese 30
Oct. 1.—A Ilorse sold to Defendanteeieeeiaenieniienennee 25
£60
Paid........ 710

(=2 S =R =]

Balance due.ooe oo £52 10

Or,
"F'o Bread, (or Butchers’ Meat,) supplied between the 1st January,
1851, and the Ist January, 18532, 00 vvivveeciiinccanees £40 0
Paid..c....e 12 10

Balance ducee.. ... £237 10

(If any account has been delivered it may be referred to with ils date,
or the Plainlif] may give suck a descriplion of his claim as on a parti-
cular of demand, sv us lo prevent the necessity of an application for fur-
ther particulars.)

Or,
£100, principal and interest, due on a bond dated the day of
» conditioned for the payment of £200 and interest.
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Or,
£100, principal and interest, due on a covenant contained in a deed dated
the day of , to pay £500 and interest.

Or,

£100, on a Bill of Exchange for that amount, dated the 2nd February,
1851,accepted (or drawn or indorsed) by the Defendant, with interest and
Notarial charges.

Or,
£100, on a Promissory Note for that amount, dated the 2nd February,
1851, made (or indorsed) by the Defendant, with interest and Notarial
charges.

Or,
£100, on a Guarantee, dated the 2nd February, 1851, whereby the De-
fendant guaranteed the due payment by E. F., of goods supplied (or to
be supplied) to him.

(In all cases where interest is lawfully recoverable, and ts not above ex-
pressed, add “ the Plaintiff claims interest on £ from the
“ day of uniii judgment.’)

N. B.—Take notice, that if a Defendant served with this Writ within
Upper Canada, do not appear according to the exigency thereof, the Plain-
tiff will be at liberty to sign final Judgment for any sum not exceeding
the sum above claimed (with mterest) and the sum of for costs,
and issue execution at the expiration of eight days from the last day for
appearance.

No. 6.—(Vide Section 42.)
WRIT OF ATTACHMENT.

Upper Canada, ] VicTor1a, &ec.
County of To the Sheriff of &c.

(SEav.)

We command you, that you attach, seize and safely keep all the real
and personal property, credits and effects, together with all evidences of
title or debts, books of account, vouchers and papers belonging thereto, of
C. D., to secure and satisfy A. B., a certain debt (or demand) of £
(the sum sworn fo) with his costs of suit, and to satisfy the debt and
demand of such other creditors of the said C. D. as shall duly place their
Writs of Attachment in your hands or otherwise lawfully notify you of
their claim, and duly prosecute the same. And we also command the
said C. D., that within (the time named in the Judge's
order or rule of Court,) days after the service of this Writ on him, mclu—
sive of the day of such service, he do cause special bail to be entered for
him in our Court of , in action to recover £ (the
sum sworn to) at the suit of the said A. B: And we require the said C.
D. to take notice, that his real and personal property, credits and effects
in Upper Canada have been attached at the suit of the said A. B., and

that in default of his putting in special bail as aforesaid, the said A B.
n&!

-

s
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may, by leave of the Court or a Judge, proceed therein to Judgment and
sxecution, and may sell the property o attached : And we command you,
the said Sheriff, that as soon as yon have exccuted this Writ you return
the same with the inventory and appraisment of what you have attached
thereunder.

Witness, &c.

In the margin.

Issued from the Office of &c., (us in foregoing cases).

Memorandwm to be subscribed on the Writ.

N. B.—This Writ ix to be served within six calendar months from the
date thereof, or if rencwed then from the date of such renewal, including
the day of such date and not afterwards.

Indorsement to be made on the Writ before service thereof.
This Writ may be served out of Upper Canada, and was issued by E.

. Taoid
F., of , Aucreey, &e. (ec on @ Wit of Suminscns.)

No. 7.—(Vide Section 59.)
In the (Q. B. or C. P.)

On the day of ,A. D, 18 .
(day of signing Judgment.)
Upper Canada, A. B. in his own person (or by his Attorney)
to wit. stied out a Writ of Summons against C. 1)., indorsed

according to The Common Law Procedure Act, 1853, as follows:—
(Here copy special Indorsement)

And the said C. D. has not appeared, therefore it is considered that
the said A. B. recover against the said C. D., £ together with
£ for costs of suit.

No. 8.—(Vide Section 74.)
In the (Q. B or C. P.)

The day of , in the year of our Lord, 18 .
County of Whereas A. B. has sued C. D. and affirms
to wit. and denies,

(Here state the question or questions of fact to be tried.)

And it has been ordered by the Honorable Mr. Justice ,
according to The Common Law Procedure Act, 1853, that the said
guelsuon shall be tried by a Jury, therefore, let the same be tried aceord-
ingly.
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No. 9.—(Vide Section 152.)

ForyM or A RuLk or Sumnions wHERE A JupeMmENT CREDITOR
APPLIES FOR EXECUTION AGAINST A JubpeMENT DEBTOR.

(Formal parts as at present.)

C. D., to shew cause why A. B., (or as the case may be,) should not be
at hberly to -snter a snggestion on the roll in an action wherein the said
A. B. was Plaintiff; and the said C. D., Defendant, and wherein the
said A. B. obtained Judgment for £ » against the said C.
D., on the day of » that it manifestly appears to
the Court that the said A. B. is entitled to have execution of the said
Judgment, and to issue execution thereupon, and why the said C. D.
should not pay to the said A. B. the costs of this application to be taxed.

Nore.—The above may be modificd so as lo meet the case of an appli-
cation by or against the represenlative of a party to the Judgment.

No. 10.—(Vide Section 153.)

ForRM OF SUGGESTION THAT THE JuneMENT CREDITOR IS ENTITLED TO
EXECUTION AGAINST THE JUDGMENT DEERTOR.

And now, on the day of it is suggested and
manifestly appears to the Court, that the said A. B., (or E. F., as execu-
tor of the last Will and Testament of the said A. B., deceased, or as the
case may be,) is entitled to have execution of the Judgment aforesaid,
against the said C. D., (or against G. H., as executor of the last Will and
Testament of the said C. D., or us the case may be,) therefore it is con-
sidered by the Court, that the said A. B., (or E. F., as such executor as
aforesaid, or as the case muy be,) ought to have execution of the said
Judgment against the said C. D., (or against G. H., as such executor as

aforesald or as the case may be.)

D ———

No. 11.—(Vide Section 154.)
Form oF Wrrr oF REvIvor,
Vicroria, &c.,

To C.D., of : GREETING :

We comrnand you, that within ten days after the service of this Writ
upon you, inclusive of the day of such service, you appear in our Court
of , to shew cause why A. B.. (or E. F., as executor of the
last Will and Testament of the said A. B., deceased, or as the case may
be,) should not have execution against you, (if against a representatz‘ve,
here tnsert, as executor of the last Will and Testament of
deceased, or as the case may be,) of a Judgment whereby the said A. B
(or as the case may be,) recovered against you, (or as the case may be,)
£ and take notice that in default of your doing so, the said
A. B., (or as the case may be,) may proceed to execution.

Witness, &ec.,
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EsecryenT.
No. 12.—(Vide Section 168.)
Vicroria, &c.,

To X., Y. and Z, and all persens entitled to defend the possession of
(describe the property with reasonable certuinty,) in the Township of

, in the Connty of » 10 the possession whereof
A. B., and C, some or one of themn claim to be (or to have been on and
since the day of ,AD, ) entitled, and

to cject all other persons therefrom.  These are to will and command
you or such of you as deny the alleged title, within sixteen days hereof
to appear in our Court of , 10 defend the said property or
such part thereof as you may be advised, in default whereof Judgment
may he signed, and you turned out of posscssion.

Witness, &ec.,

No. 13.—( Vide Section 177.)
JupeMENT IN EJECTMENT IN cASE oF NON-APPEARANCE.

In the Q. B., (or C. P.)

The day of , 18 » (date of the Writ.)
County of | Onthe day and year above written, a Writ of our Lad

To wit., { the Queen issued out of this Court in these words, that is

say :

%ictotia, &ec., (copy the Wril,) and as no appearance has been entered or
defence made to the said Writ, therefore it is considered that the said
(insert the names of the persons in whom title is alleged in the Writ,) do
recover possession of the land in the said Writ mentioned, with the
appurilenances.

No. 14—(Vide Section 177.)

In the Q. B., (or C. P.)
On the day of , 18 » (date of the Writ.)
County of ; On the day and year above written, a Writ of our Lady

To wit, § the Queen issued out of this Court, in these words:
Victoria, &e., (copy the Writ,) and C. D. has on the day of
, appeared by » his Attorney (or in person,) to the

said Writ, and has defended for a part of the land in the Writ mentioned,
that is to say, (state the part)) and no appearance has been entered or
defence made to the said Writ, except as to the said part, therefore it is-
considered that the said A. B., (the Claimant,) do recover possession of
the land in the said Writ mentioned, except the said part, with the appur-
tenances, and that he have execution thereof forthwith ; and as tothe
rest let a Jury come, &ec.
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No. 15.—( Vide Section 178.)

In the Q. B.; (or C. 1)
On the day of , 18 , (dute of the Writ.)

Connty of 2 On the day and year above written, a Writ of our Lady

To wit, §the Queen issned out of this Court, in these words :
Victoria, &ec., (copy the Writ,) and C. D. has on the day of
, appeared by , his Attomey, (or in person,)

t0 the said Writ, and defended for the whole of the land therein men-
tioned, therefore let a Jury come, &c.

No. 16.—(Vide Section 180.)

Afterwards on the day of ,A.D., before
Justice of our Lady the Queen, assigned to take the assizes
in and for the within County, come the parties within mentioned, and a
Jury of the said County being sworn to try the matters in question
hetween the said partics, upon their oath say : that A. B. (the Claimant,)
within mentioned, on the day of » A. D,
was and still is entitled to the possession of the land within mentioned,
as in the Writ alleged ; therefore, &e.

No. 17.—(Vide Section 200.)

In the Q. B., (or C. P.)

On the day of , 18 » (date of the Writ.)
County of On the day and year above written, a Writ of our Lady

To wit, % the Queen issued out of this Court in these words, that is
to say:

Victoria, &c., (copy the Writ,) and C. D. has on the day of

, appeared by , his Attorney, (or in person,) to the

said Writ, and A. B. has discontinued the action, therefore it is con-
sidered that the said C. D. be acquitted, and that he recover against the
said A. B., £ for his costs of defence.

No. 18.—(Vide Section 202.)

In the Q. B., (or C. P.)
On the day of , 18 , (date of Writ.)

Covnty of On the day and year above written, a Writ of our Lady

"{'o wit, f the Queen issued out of this Court, in these words, that is
to say:

Vi{toria, &c., (copy of the Writ,) and C. D. has on the day
of , appeared by , his Attorney, (or in person,) to
the said Writ,and A. B., has failed to proceed to trial, although duly
required so to do, therefore it is considered that the said C. D., be
acquitted, and that he do recover against the said A. B., £ ,
for his costs of defence. . :
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No. 19.—(Fide Section 203.)
In the Q. B., (or C. P.)
The day of , 18 , (date of the Writ.)
County of } On the day and year above written, a Writ of our Lady

To wit. {the Queen issued out of this Court in these words, that is
to say:

Victoria, &c., (copy the Wril,) and C. D. has on the day
of , appeared by , his Attoriiey, (or in person,) to

the said Writ, and the said C. D. has confessed the said action (or has
confessed the said action as to part of the said land, that is to say:
(state the part,) therefore it is considered that the said A. B. do recover
possession of the land in the said Writ mentioned, (or of the said part
of the said land,) with the appurtenances, and £ , for costs,

No. 20.—(Vide Section 212.)
In the Q. B., (or C. P.)
The day of , 18 , (date of Writ.)
County of On the day and year above wrilten, 2 Writ of our Lady
To wit. gthe Queen issued out of this Court, with a notice there-
under written, the tenor of which Writ and notice follows in these words,
that is to say:

(Copy the Writ and notice, which latfler may be as follows :)

¢ Take notice that you will be required, if ordered by the Court or a
“ Judge, to give bail by yourself and two sufficient sureties, condi-
“ tioned to pay the costs and damages which shall be recovered in this
¢ action.”

And C. D. has appeared by , his Attorney, (or in person,)
to the said Writ, and has been ordered to give bail pursuant to the Sta-
tute, and has failed so to do, therefore it is considered that the said
(landlord’s name,) do recover posscssion of the land in the said Writ

mentioned, with the appurtenances, logether with £ , for costs
of suit.

——

SCHEDULE B.

Forms or PreApiNGs (Vide Section 123.)
O~ CoNnTRACTS.

1. Money payable by the Defendant to the Plaintiff for (these words,
‘““money payable,” &c., skould precede money counts like 1 to 11, but
need only be inserled in the first) goods bargained and sold by the
Plaintiff to the Defendant.

2. Work done and materials provided by the Plaintifl for the Defendant
at his request. ’

3. Money lent by the Plaintiff to the Defendant.
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4. Moncy paid by the Plaintiff for the Defendant at his request.

5. Money received by the Defendant for the use of the Plaintiff.

6. Money found to be due from the Defendant to the Plaintiff on
acconnis stated between them.

7. A messuage and lands sold and conveyed by the Plaintiff to the
Defendant

8. The Defendant’s use by the Plaintiff’s permission of messuage and
fands of the Plaintiff.

9. The hire of (us the cuse may be) by the Plaintiff let to hire to the
Defendant.

10. Freight for the conveyance of the Plaintiff for the Defendant at
his request of goods in (ships, &e.)

11. 'The demurrage of a (ship) of the Plaintiff kept on demurrage by
the Defendant.

12. That the Defendant on the day of A.D.
by his Promissory Note now overdue, promised to pay to the Plaintiff
L (two) months after date, but did not pay the same.

12. That one A, oun &c., (date) by his Promissory Note now overdue,
promised to pay to the Deﬁ.ndant or order £ (two) months after date-
and the Defendant indorsed the same to the Plaintiff, and the said Note
was duly presented for payment and was dishonored, whereof the Defen-
dant had due notice, but did not pay the same.

14, That the Plaintiff on &ec., (dafe) by his Bill of Exchange now
overdue, directed to the Defendant, required the Defendant to pay to
the Plaintiff £ ({wo) months after date, and the Defendant accepted
the said Bill, but did not pay the same.

15. That the Defcndant on &ec., (date), by his Bill of Exchange
to A, required A topay to the Plaintiff £ (fwo) months after date, and
the said Bill was duly presented for acceptance and was dishonored, of
which the Defendant had due notice, but did not pay the same.

16. That the Plaintiff and Defendant agreed to marry one another,
and a reasonable time for such marriage has elapsed, and the Plaintiff
has always been ready and willing to marry the Defendant, yet the
Defendant has neglected and refused to marry the Plaintiff.

18. That the Defendant by warranting a horse to be then sound and
quict to ride, sold the zaid horse to the Plaintiff, yet the said horse was
not then sound and quiet to ride.

19. That the Plaintiff and Defendant agreed by charter party, that the
Plaintiff’s schooner called the Toronto, should with all convenient speed,
sail to Hamilion, and that the Defendant should there load her with a full
cargo of flour and other lawful merchandize, which she should carry to
Kingston and there deliver, on payment of freight  per barrel, and that
the Defendant should be allowed four days for loading and four days for
discharging and four days for demurrage, if required, at £  per day;
and that the Plaintiff did all things necessary on his part to entitle him
to have the agreed cargo loaded on board the said schooner at Hamilton,
and that the time for so loading has elapsed, yet the Defendant made
default in loading the agreed cargo.

Vi
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20. That the Plaintiff let the Defendant a house, being (designate ify

for  years 10 hold from the day of A. D, at £
ayear, payable quarterly, of which rent quarters are due and
unpaid.

21. That the Plaintiff by deed let to the Defendant a house, (desig-
nale it) to hold for seven years from the day of A. D.

and the Defendant by the said deed covenanted with the Plaintiff, well
and substantially, torepair the said house during the said terms (accord-
ing to the covenant) yet the said house was during the said term out of
good and substantial repair.

For wroNGs INDEPENDENT oF CONTRACT.

22, That the Defendant broke and entered certain land of the Plain~
tift called lot No. &e., and depastured the same with cattle,

23. ‘T'hat the Defendant assauited and beat the 'laintiff, gave him into
custody to a Constable, and caused him to be imprisoned in the Com-
mon Gaol.

24. That the Defendant debauched and carnally knew the Plaintifls
wife.

25. That the Defendant converted to his ownuse (or wrongly deprived
the Plaintiff of the use and possession of) the Plaintifi®s goods, that is to
say—(mentioning what articles, as for instance, houschold furniture.)

26. That the Defendant detained from the Plaintiff his title deeds of
land called lot No. &e. in &e. that is to say (describe the decds.

£7. That the Plaintiff was possessed of a mill, and by reason thereof
was entitled to the flow of a stream for working the same, and the De-
fendant, by cutting the bank of the said streamn, diverted the water
thereof away from the said mill.

28. That the Defendant having no reasonable or probable cause for
believing that the Plaintiff’ was immediately about to leave Upper Ca-
nada with intent and design to defraud the Defendant, maliciously
caused the Plaintiff to be arrested and held to bail for £

29. That the Defendant falsely and maliciously spoke and published of
the Plaintiff the words following, that is to say, *“ Heis a thief” (if there
be any special damage, here state it with suck reasonable particularity as to
give notice to the Defendant of the peculiar injury complained of, as for
instance, whereby the Plaintiff lost his situation as shopmau in the em-
ploy of N.)

30. That the Defendant falsely and maliciously published of the Plain-
tiff in a newspaper called the words following, that is to say :
“He is a regular prover under bankruptcies,” the Defendant meaning
thereby that the Plaintiff had proved, and was in the habit of proving,
fictitious debts against the estates of bankrupts with the knowledge that
such debts were fictitious.
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CoMMENCEMENT oF PrLEA.

31. The Defendant by his Attorney (or in person; says (here
state the substance of the plea.)
32. And for a sccond plea the Defendant says (here state the second
Plea.)
Pleas in Actions on Conlraets.

33. That he never was indcbted as alleged. (N. B.—This plea is
applicable to other declarations like thosc numbered 1 to 11.)

31. That he did not promise as alleged. (7hés plea is applicableto other
declurations on simple contracts not on bills or noles, such as those num-
bered 16 {0 19. It would be unobjectionadble lo use “did not warrant,”
« did not agree,” or any other appropriale dental.)

25. That the alleged deed is not his deed.

36. That the alleged canse of action did not acerue within years
(state the period of limitation applicable to the case) before this suit.

37. That before action he satisfied and discharged the PlaintitPs claim
by payment.

48. That the Plaintiff, at the commencement of this suit, was, and
still is, indebted to the Defendant in an amount equal to (or greater than)
the Plaintifi”’s claim for (stale the cause of sct off as in a declaration, sce
form ante,) which amount the Defendant is willing to set off’ against the
Plaintifl’s elaim, (o7 and the Defendant claims to recover a balance from
the Plaintiff.)

39. That after the claim accrued, and before this suit, the Plaintiff, by
deed, released the Defendant therefrom.

PLEAS 1N ACTIONS FOR WRONGS INDEPENDENT OF CONTRACT.

40. That he is not guilty.

41. 'That he did what is complained of by the Plaintifi’s leave.

42. That the Plaintiff first assanlted the Defendant; who thereupon
necessarily committed the alleged assault in his own defence.

43. That the Defendant, at the time of the alleged trespass, was pos-
sessed of land, the occupiers whereof, for twenty years before this suit,
enjoyed, as of right and without interruption, a way on foot and with
cattle from a public highway over the said land of the Plaintiff to the said
land of the Defendant, and from the said land of the Defendant over the
said land of the Plaintiff to the said public highway, at all times of the
year, for the more convenient occupation of the said land of the Defend-
ant, and that the alleged trespass was the use by the Defendant of the
said way.

REePLICATIONS.
44. The Plaintiff takes issue upon thc Defendant’s first, second, &c.

pleas.
1428
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45. The Plaintiff as to the sccond plea says: (here state the answer lo
the plri: o in the follmeing forms.) .

4G. That the alleged release is not the Plaintift’s deed.

A7. "That the alleged release was proeured by the frand of the Defendant.

43. That the alleged set off did not acerne within six years before this
suit.

49. That the Plaintifl’ was possesed of land whercon the Defendant
was trespassing and doing damage, wherepon the Plaintiff requested the
Defendant to leave the said land, which the Defendant refused 1o do, and
therenpon the Plaintiff gently laid hix hands upon the Defendant in order
to secure hin, doing no more than was necessary for that purpose, which
is the alleged first assault by the Plaintiff.

50. "That the occupiers of the said land did not for twenty years before
this svit, enjoy, as of right and without interraption, the alleged way.

NEW ASSIGNMENT.

51. ‘ihe Lrunull as to the and picas says, that he sues
not for the trespasses therein admitted, but for trespasses committed by
the Defendant in excess of the alleged rights, and also in other parts of
the said land, and on other ceeasions and for other purposes than those
referred 1o in the said pleas.

If the Pluintiff veplics and new assigns, the nav assignment may be as
JSollows :

52. And the Plaintiff as to the and pleas, further says that he
sucs, not only for the trespasses in those pleas adnitted, but also for, &e.

U the Plaintiff replies and new assigns o some of the pleas, and new
assigns only to the other, the form may be us follows :

53. And the Plaintiff’ as to the and pleas, further says that
he sucs, not for the trespassex in the plcas, (the pleas nol replied to)
admitted, but for the trespasses in the pleas, (the pleas replied o)

admitted and also for, &e.



