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DIARY FOR DECEMBER.

15. Thurs..Christmas vac. in Supreme Court and Exch. Ct. be-
[gin. Morrison, J., sworn in, Ct. of Appeal, 1877. |

17. Sat..First Lower Canada Parliament met, 1792.

18, Sun. .4tk Sunday in Advent.

22, Thurs.. Shortest day.

24. Sat..Court of Appeal and Chancery vacation begin.

2s. Sun..Christmas Day.

26, Mon..U. C, made a Province, 179t.

27. Sjragge, V. C., appointed Chancellor, 1879. Municipal

. nommauona

31. Sat..Rev, Stat. of Ont. came into force, 1877.

TORONTO, DEC. 15, 185r.

WEe understand that the Benchers have

i sell
| bureau,”

| hands of outsiders for reasons often referred

to.. The only course that occurs to us in the
premises is to abolish the Law Society,
Osgoode Hall to a “collection
and emigrate to Manitoba, leav-
ing the library to the “invaders,” in
the Parthian hope that confusion to the
public might thereby become worse con--

i founded.

e ——

—_ L
OSGOODE HALL LIBRARY.

The opening of Osgoode Hall Library in:

decided to take no action towards obtammg,the evening is no doubt a decxded boon

any protection to solicitors as against un- :
licensed conveyancers, at least in the direc.
tion of legisiation ; the reason being that
it is said any action of that sort would pro.
voke hostility, and result in harm rather than
good to the complainants. We feel rather
curious to know wherein the profession could
be placed in a worse position than they are a¢
present, unless indeed they were compelled
to carry on lawsuits and do conveyancing
for nothing, and pay something to clients for
this privilege. As it is at present, the priv-
ilege they enjoy is to do such work as they
wonld in any event do by reason of their Je-
gal education, or, in other words, the work
which now exclusively comes to them to be
done is only such work as cannot be done
by outsiders by reason of their want of legal
or technical knowledge. As to the country
Practitioners, ther privilege is to pay $20 per
annum ‘for certificates which are, to use a
stage simile, a “screaming farce,” and for

‘and we trust we shall not be deemed un-

]grateful for small mercies if we still decline
-to rest and be thankful.

Osgoode Hall con-
tains a noble collection not only of strictly
legal works, hut of works on history, on
abstract jurispradence, on metaphysical and
moral philosophy, and of delles lettres. 1t
would, no doubt, be out of the question to
permit those legal text books and reports
which are in every day use by practitioners
to be taken away from the library and, as
regards them, we are content; but we
would say a word as to those other works,
pertaining rather to general literature than.
to mere professional literature, which have
been doomed to a more hopeless obscurity
than ever in “the Bencher’s room.”: Now
many would gladly avail themselves of the
collection of works of this kind, if a scheme
were devised by which they might take them
away for 4 limited period. We submit that to-
say that those who are so anxious to improve

their minds as all that, can cagle in the even-
ing, is scarcely an answer to this suggestion..
We should not be content to give the min-
imum of help and encouragement to those:

several volumes of reports which are prac-
tically useless from lack of business, litiga-
tion—except in Division Courts—being al-
most 7/, and conveyancing being in the
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who aim at more philosophical and scientific
culture, but rather should aid and assist
them in every possible way. It is, an un.
comfortable thing to start out after dinner
and seek the dreary recesses of a
large public library, the sight of which you
have perhaps become heartily sick o for
that day at least. We would earnestly ap-
peal to the library commitee to consider
whether a scheme could not be devised
whereby, on giving proper security, members
of the profession in Toronto should be able
to avail themselves more conveniently of
that portion of the library which does not
consist of works of strictly practical utility.
We allude to the works of such writers as
Bentham, Austin, Cornewall Lewis, J. S. Mill,
and Henry Maine, and to the large collec-
tion of historical works and historical records
which exist in the library, which our popular
librarian is now forced to refuse permission
to take away, although he may be well
aware that the gentleman asking for them
has been the only one who has asked for
_them for six months, and that he is not

likely to be asked again for them for an-'

other period equally long.
that the books in the Parliamentary library
at Ottawa are obtainable in this way by
members of Parliament, and by officers in
the civil service.

RECENT DECISIONS.

We have now before us for review the
cases ‘reported in L. R. 18 Chancery Div.
p. 1—299, being one of the November
numbers of the Law Reports.

VENDOR AND PURCHASER-——POLICY OF FIRE INSURANCE.

In the first case,—ZRayner v. Preston—the
point to be decided was a somewhat curious
one. It wasin effect as follows :—Where
after the date S*a contract for the sale of a
house, but before the time fixed for comple-
tion the house is damaged by fire,"is the pur-
chaser entitled, as against the vendor, to the

We may remark

benefit of a policy of insurance previously
effected by the vendor, although there is not
in the contract any mention of the fact that
the vendor had insured, or of the policy?
Brett and Cotton, L.JJ., affirming Jessel,
M.R. (L.R. 14 Ch. D. 297), and following
a decision of Kindersley, V.C., in Poole v.
Adams, 12 W.R. 683, held the purchaser -
was not entitled as against the vendor. James,
L. J., dissented.  Cotton, L. J., takes three
points in his judgment: (1) that though the
contract of sale passes all things belonging to
the vendors, appurtenant to or- necessarily
connected with the use and enjoyient of the
property mentioned in the contract, it does
not pass collateral contracts, and such, at
least independently of Imp. 14 Geo. III, c.
78, sec. 83, (which is intended to ensure
the dona fide laying out of the proceeds of a
policy of fire insurance in the rebuild-
ing of the premises burnt)-is a policy of
insurance ; (2) that, even if under Imp. 14,
Geo. I11, c. 78, the purchasers could have in-
sisted on the proceeds of the policy being ap-

' plied in rebuilding, the Act only gives a right

to insist on the money being so applied, and
their claim to have this done is the founda-
tion of and essential to the existence of their
right to the money ; (3) that an unpaid ven-
dor is a trustee for the purchaser in a quali-
fied sense only,—he is so only in respect of
the property to be sold, of which the policy
isnot a part. The money for the insurance
is received by or inrespect of the contract of
insurance,—it is fallacious to say that it isre-
ceived in respect of property which is trust
property, by reason of the vendor’s legal in-
terest in the property. He also observes
that, while in his opinion there was no deci-
sion in favour of the appellants, there was
Poole v. Adams, supra, directly against them,
—and remarks incidentally, p. 7, that the
plaintiffs were not entitled, as against the de-
fendants, -to rely on a statement of opinion
made by the solicitor of the defendants as to -
the legal rights of the parties. - Brett, L.J.,
distinguishes between the subject matter of
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\i'nsur,ance, and the subject matter of the con-
tract of insurance, and shows that, whereas
there did exist a relation between the plain-
4iff and the defendant with regard to the first,
wiz., the premises insured, there never was
any relation of any kind between them so far
.as regards the second, whiqh is-in all cases
money, and money only. ‘‘Any valuation of
the policy, any consideration of increase
of the price of the premises in conse-
quence of there being a policy, was
wholly omitted. There was nothing given
by the plaintiffis to the defendants for the
contract. The contract,. therefore, neither
expressly nor impliedly, was assigned to the
plaintiffs ; and, so far as regards the contract
of insurance, there never was any relation of
any kind between the plaintiffs and the de-
‘fendants.” On the other hand it is wrong to
describe the relation which existed as to the
subject matter of the insurance, as being one
of trustee and cestui que trust. It is not a
true description between the parties to say
“that from the time of the making of the
contract, or at any time, one is ever trustee
for the other, They are only bvarties to a
contract of sale and purchase, of which a
Court of Equity will, under certain circum.
stances, decree a specific performance.” But
he adds, p. 11, “even if the -vendor was a
‘trustee, the contract of insurance does nog
run with the land, but as a mere personal
.contract ; and unless it is assigned no suit or
action can be maintained upon it except be-
tween the original parties to it,” and he com.
pares the settled law as to marine policies,
namely, that no interest under the policy
passes unless it is made part of the contract
* purchase and sale of the subject matter of in-
surance, so that'it would be considered in a
Court of Equity as assigned. The dissenting
opinion of James, L. J., seems to have arisén
from his divergence from his colleagues on
two points, viz., in holding (1) that the rela-
tion between the parties was truly and strict-
ly that of trustee and cestui que trust, for
“ when the contract is performed by actual

!

conveyance, or performed in everything but
the mere formal act of sealing the engrossed
deed, then that completion relates back to
the contract, and it is thereby ascertained
that the relation was throughout that of trus-
tee and cestui gue trust” though, while the
contract is 7z flers, “it is uncertain whether
the contract will or will not be performed,
and the character in which the parties stand
to one another remains in suspense as long
as the contract is in fiers ;” (2) a policy of
fire insurance is not a mere collateral con-
tract, but the trustee (the vendor) received
the insurance money by reason of and as the
actual amount of the damage done to the
trust property. It may be observed that he
does not cite authority as to his rendering of
the law on the first point.

WILLS—INCONSISTENCV—EVIDENCE.

Of the next case, iz »e Bywater, it seems

merely necessary to observe (1) that it was

held, on appeal from the M. R., that the part
of the will, construction of which was de-

sired, was not a case of two inconsistent

gifts, in which case the latter clause would
prevail, if the Judge could find nothing else
to assist him i1 determining the question,
but of a gift of something to arrive at a fu-
ture time with asubsequent directionasto the
time of payment whjch was inconsistent with
the terms of the original gift, and that such
subsequent direction could not enlarge the
gift, but must be rejected as inconsistent with
it ; {2) that it was held impossible to allow
evidence to be adduced that the latter of the
two clauses was inserted by a mistake in
copying the altered draft of the will, and in
opposition to the testator’s direction (cf. Wil.
liams on Ex., Ed. 7, Vol. 1, p. 357; e Duane,
31 L. J. (. & M.) 173).

BILLS OF SALE—USAGE-—DISCOVERY,

We need not dwell on the next case, .

Crawcour v. Salter, so far as it is concerned
with the bankruptcy law, but there are three
points which came up in it, which it seems
well to notice here, viz., (1) the plaintiff hay-




b462

CANADA LAW JOURNAL.

[December 13, 1881

RECENT DECISIONS.

ing lent furniture on hire to the defendants,
to be paid for by instalments—the property
to remain in him till all instalments were
paid—but then to pass to the defendants,
this hiring agreement was held not to oper-
ate as a bill of sale, just as similar agree-
ments with regard ‘to pianos (Stevenson v.
Rice, 24 C. P. 245 ; Mason v. Fohnson, 27
C. P. 208 ; Mason v. Bickle, 2 App. 291,)
or with regard to the sale of safes ( Walker v.
Hpyman, 1 App, 545) have, in our own courts,
been held not to pass the property, so as to
come under the Chattel Mortgage Act (R.
8. 0., 119); (2) the Court of Appeal unani-
mously declare that the custom of hotel-
keepers holding their furniture on hire is
now so well established in England that it
ought to be taken judicial notice of; (3) it
was held by Malins, V. C., p. 36, that a client
is not privileged to prevent his solicitor, on
the ground of a breach of professional confi-
ence, from giving evidence as to what per-
sons were present at the time of the execu-
tion of the deed, which he was employed to
have executed, and to which he was one of
the witnesses, on the principle laid down by
Lord Ellenborough in Robson v. Kemp, 5
Esp. 52, that if an attorney puts his name to

‘an instrument as a witness he makes himself

thereby a public man, and no longer clothed
with the character of an attorney.

The next two cases, Beckett v. Attwood
and Farrow v. Austin, concern points of
practice, and have already been noted among
our Recent English Practice Cases in former
issues.

WILLS—CONDITIONAL GIFT.

In re Brown'’s Will, p. 61, a testator ap-
pointed his wife sole guardian of his daugh-
ters, to whom he bequeathed certain legacies
contingent on their attaining twenty-one or
marrying with the consent “of their guardian
or guardians.” dfter the death of the wife,a
daughter married under twenty-one without

~ the consent of any guardian or guardians

there being none, and died shortly after-

_wards under the age of twenty-one years. It

was held by Fry, J., and by the C. of A. that
the condition was not complied with, and.
that the daughter took no vested interest in
the legacies—the condition not being in-
operative by there being no guardians, since
guardians could have been appointed by the
Court, and the testator, on the language of
his will, must be taken to have contemplated
such an appointment. And a distinction is
drawn both by Fry, J., and by the C. of A,,
between this case, and such a case as Daw-
son v. Oltver-Massey, L. R. 2 Ch. D. 753,
which fell under the rule laid down by Story,
J.—Eq. Jur. sec. 2g1—that “where a literal
compliance with the condition becomes im-
possible from wunavoidable circumstances and
without any default of the party, it is suffi-
cient that it is complied with as nearly as it
practically can be, or as it is technically
called ¢y-pres.” It may be added that James,
L. J., expresses his opinion, p. 72, that the
consent of a guardian appointed by the in-
fant herself would not have satisfied the con-
dition.
COPYRIGHT.

The point of practice as to costs which
arose in the next case, Dick v. Yates, p. 16,
was duly noted among the Recent English
Practice Cases for Oct. 15 ult.,, and we will
merely add here that some points of consid..
erable importance as to the law of copyright
in the matter of titles of books arose in it,
and an opinion is clearly expressed (see pp.
89, 93), that there cannot in general be any
copyright in the title or name of a book. At
p. 9o, James, L. J., distinguishes the un-
authorized use of a man’s name or of the
title of his work as an ordinary common law
fraud, and not one of the two modes of in-
vasion, (@) * piracy,” (§) * literary larceny,”
against which the Copyright Acts have pro-
tected an author. Co.

BXECUTORS.

“The main point in the next case,—/# 7¢
Morgan, Pilgrem v. Pilgrem, p. 93, proceeds
upon the “ very clear” principles (per Fry, J.,.
p.’99) that (1) if an executor, in pursuance of
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ithe directions contained in the testator’s will,
.carries on the testator’s business, and in so
doing contracts debts, the fact that he has
-carried on the business in his own name, and
‘that the testator’s assets employed in it are
-ostensibly the executor’s own property, will
not entitle a judgment creditor of the executor
ito take in execution the testator’s assets ; but
«(2) lapse of time and an enjoyment of the
-assets in a manner inconsistent with the trusts
-of the will, coupled with the consent of the
beneficiaries, may raise an inference of a gift
.of the assets by them to the executor, and
-entitle his judgment creditor to take them in
execution. Yet (3) when the possession and
the time which has elapsed are in'accordance
with the trusts of the will, no such inference

«<an arise.
MORTGAGE.

Ex parte Harrison, in re Belfs, p. 127, is
-also a case “entirely covered by authority”
{per Bacon, C. J.), the points decided being
.(1) that the proceeds of a distress for rent
Jevied under an attornment clause in a mort- |
gage deed are, in the absence of any provision
to the contrary in the deed, applicable to the
payment of principal as well as interest ; and
«(2) the fact that the yearly rent reserved by
‘the attornment clause is equal in amount to
ithe yearly interest of the mortgage debt as
provided by the deed, and is made payable
‘6n the same days, is not™ of itsclf sufficient
to displace the prima facie right of the mort-
gagee to apply the proceeds of the distress in
satisfaction of principal as well as interest.

PURCHASE BY RAILWAV— STATUTORY CONSTRUCTION,

In in re Pigott & the G. W. Ry. Co.,p. 146,
there is a point decided which seems to call
for some notice, viz., that a complete con-
tract being established between a railway
-company and a landowner by the notice to
treat, and an award under the Imp. Lands
‘Clauses Consolidation Act, 1845, fixing the
.amount of the purchase money, the ordi’nary
rules as between vendor and purchaser apply
:to such a contract, imcluding the liability of
ithe purchasing company, in a proper case, to

pay interest on their purchase-money. The
two sections of the Imperial Act, relied on as

altering the general law, do not, howeven

occur in our General Railway Act, (R. S. O. c.

165), though it may be remarked thatthe argu-

ment grounded onsec. 75 of the Imp. Act might
be raised equally speciously on sec. 22z of R.

S. 0., c. 165. The former provides that on
deposit in the bank of the compensation
awarded, the owner shall when required con-
vey,—and the latter provides that upon pay-
ment of the compensation awarded, or on its
deposit, as in that Act provided, the award
shallvest inthe companythe powerto take pos
session of the lands, and in neither, case is
interest mentioned. But as to this, Jessel,
M. R., says (p. 152) : “No doubt in the ordin-
ary case, where the intersst is payable, the
vendor is not bound to couavey till his pur-
chase money and the interest thereon are
paid to him; but the mere fact of his con-.
veying without the payment of the interest
would not deprive him of the interest : and

in some cases, as we know, he has got in-

terest even after the conveyance, so it is no

conclusive that, because on payment the
vendor is bound to convey, he therefore

loses the interest when he is entitled to it.”

He ordered the Company to pay interest

at 4 per cent. per annum on the purchase-
money ftom the time when they might have
taken possession or entered into the receipt
of the rents, on a good title being shewn. ' It

may be added that at p. 151, the M. R. ob-
serves that where it is not contended that

there is any enactment in words, but where

the Court is asked to infer an enactment °
from certain provisions to be foundin the Act
—in such cases the argument of reason-
ableness and common justice ought to have
great weight.

RAILWAYS,

The next case,—/n re Birmingham and
Lichfield Ry. Co.,—is a decision of the M.R.
that a railway company which has never com-
menced to acquire the lands or construct the
railways authorised by their Act is not an

.
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“ undertaking” within the meaning of sec. 4
of the Imp. Railway Companies’ Act, 1867,
(Imp. 30-31 Vic,, c. 127,) of which a receiver
can be appointed under that section. The
section in question places restriction on exe-
cution by a judgment creditor against the
rolling stock and plant of railways, but pro-
vides that such creditor may obtain the ap-:
pointment of a receiver “of the under-
taking of the company.” There appears to
be no parallel enactment in our own Gene-
ral Railway Act (R.S.0., c. 165), in the in-
terpretation clauses of which,it may be added,
“ the undertaking” is defined to mean *‘the
raitway and works, of whatever description,
by the special Act authorised to be execu-
ted.” There is a dictum in the judgment in
this case that a receivership, under the above
section 4, does not extend to unpaid calls.

UNDUE INFLUENCE—PARENTAL CONTROL—SOLICITORS.

The case of Bainbriggev. Browne, p. 188,
is one of some interest, it establishes the pro--
positions that (1) when a deed conferring a:

- benefit on a father is executed by a child |

who is not emancipated from the father’s,
control, if the deed is subsequently im-
peached by the child, the onus is on the
father to show that the child had indepen-
dent advice, and that he executed the deed:
with full knowledge of its contents, and with
a free intention of giving the father the bene-
fit conferred by it, and if this onwus be not
discharged the deed will be set aside ; (2)
this onus extends to a volunteer claiming
through the father, and to any person taking
with notice of the circumstances which raise
the equity, but not further. In this case the
children, who desired to have a deed set aside
as improperly obtained, weie as follows :
a daughter about twenty-five, a son about
twenty-four, and a second son about twenty-
two. Fry, J., held that none of them were
entirely emancipated from the father’s con-
trol.  He says, p'.' 196, “ None of them ap-
pears to me to have been conversgnt with
business. The young lady had been resid-

ing in her father's house, and had not, ap-

parently, in any way mixed in the world
except under his control and under his roof;
at all events she had not resided apart from
him. The two sons were students in Uni-
versities, and were not familiar with legal
matters.” The deed in question was one in
which the children had charged their rever-
sionary interests under a marriage settlement
with the payment of certain mortgage debts
due by their father. They execu.ed it in the
presence of a clerk of their father’s solicitor,
who had prepared or approved the deed, the
clerk attesting their execution. Fry, J., ad-
verts to this fact, at p. 198 of his judgment,
where he says :~—“ Unless I am to hold that

it is absolutely necessdry that the solicitor

who is advising the children in such a case
should be a different person from the solici-
tor who is advising the parent, I am unable
to find that the defendants had notice of any
of the circumstances from which undue in*
fluence can be inferred,” and held the de-
fendants had no such notice.

FORCIBLE ENTRY.

The case of Edwick v. Hawkes, p. 199, il-
lustrates and interprets the statute of 5§ Rich:.
3, stat. 1, c. 8 relating to forcible entry, which
would appear to be in force in this country«
just as other ancient English statutes relating
to the same subject have been held to be,
(Boulton v. Fitsgerald, 1 Q. B. 344; R. v.
McGreavy, 5 O. S. 620.) The statute in
question provides that even where there is a
legal right of entry, no man shall enter with
strong hand, nor with multitude of people,
but only in a peaceable and easy manner.
And Fry, J. held in this case that where a
tenant, under a mistaken idea that he had
forfeited his lease, and to avoid immediate
eviction, signed a writing as follows: “I
undertake to give you quiet possession on
the 29th instant, and you may use this letter
as leave and license to eject me without any
process of law on that date ;” this was in ef-
fect a license to commit a crime under the:
above act, and therefore void. . The learned.
Judge further holds, p. 21, thatthe operation.
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" of the statute is not eonfined to the mere act
of getting over the border, the edge, of the
property in question peaceably, but that, ifan
entry be made peaceably, and if, after entry
made, and before actual and complete pos-
session has been obtained, violence be used
towards the person who is in possession, that
is criminal within the Statute of Rich. II.

SPECIAL COVENANT BY TENANT,

It is also held in this case, that (1) a cov-
enant by the tenant of a public-house to pur-
chase of his landlord all beer to be sold or
consumed in or upon the premises is not
broken by the tenant buying through an
agent, without the knowledge of the landlord,
beer made by the landlord; and - (2) an
obiter dictum is expressed, p. 207, that in the
case of such a covenant, and in the absence
of express stipulation, there is an implied ob-
ligation on the part of the landlord to supply
the tenant with such kinds of beer as he re-
quires, and if this obligation is not fulfilled
the tenant is at liberty to buy the beer which
he requires elsewhere.

There still remain several noticeable cases
in the number of the L. R. 18 Chy. Div.
which we have been reviewing, but space
compels us to postpone any remarks upon
them until our next number, as also upon
the recent issues of our own reports,—46 Q.
B.,, Nos. 4 & 5; 5S. C. No. 2; and 6 App.
R. Nos. 5, 6 & 7—now before us.

’

ACTS OF LAST SESSION.

IMPERIAL 44-45 VICT.

It is obviously unnecessary to review the
recent English enactments with the same
particularity as we reviewed those of this
Province and of the Dominion in our num-
~ bers for September 1 and October 135, re-
spectively. Still it can scarcely fail to be of
interest, and it may be of considerable im-
_portance, to review the more important

measures of law reform passed by the Imperial
parliament, the more especially as the wis-
dom of  our legislature prompts it so often to
avail itself of the ripe learning and wide ex-
perience of the lawyers and statesmen of the
mother-country. As we observed on Oc
15, chaps. 1-22 of the volume of Imperial
statutes now before us contain nothing in
the nature of law reform, nor is it until chap.
41 is reached that special attention is called
for.

Chap. 41 is entitled—*“An Act for simpli-
fying and improving the practice of Convey-
ancing ; and for vesting in Trustees, Mort-
gagees, and others, various powers commonly
conferred by provisions inserted in Settle-
ments, Mortgages, Wills, and other instru
ments ; -and for amending in various particy-
lars the Law of Property; and for other
purposes :”—but as our contemporary, the
Law Journal (Eng.) observes, brevity, allite-
ration and respect for its author claim it as
« Cairns’ Conveyancing Act.” Itis of con-
siderable length, but the numerous articles, a -
ready published inour English contemporaries,
greatly facilitate us in making such observa
tions upon it as seem in place here. The Lau
Times, (Eng.) regards the Act very unfavour.
ably, declaring that it is open to the criti-
cism passed by Mr. Toots upon his dis-
tinguished friend, the Chicken, viz., that its
expressions are coarse and its meaning ob-
scure ; and observes with amusing sarcasm—
« If we were asked to take upon us the in-
vidious task of pointing out the worst-drawn
section in the Act, we should, humbly and
with a deep sense of the difficulty of selec-
tion, yet with a modest confidence, lay our
finger upon section 9 ;” while it also hazards
the conjecture that sect. 14 “alone would
suffice to provide the Chancery Division with
work for years to come,”

We shall notice here such of the pro-
visions as seem of special interest in the
light-of our own conveyancing law, which
are not indeed very numerous. The charac-
ter of conveyancing in England where pro-
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‘perties are of immense value, where the re-
‘taining of estates in families is of vital impor-
tance to the nobility and landed gentry, and
where, moreover, an effectual system of regis-
tration of title seems unattainable, is neces-
sarily greatly more complex than it is ever
likely to be on this continent, and many of
the provisions of the Act have no bearing
‘upon conveyancing as it exists with us.

The first section we would call attention
to is sec. 4, which provides that if, on the
-death of any person, there is a subsisting
‘contract for the sale of a freehold estate of
inheritance, enforceable -against his heir or
devisee, ““his personal representative shall,
by virtue of this Act, have power to convey
the land for all the estate and interest vested
in him at his death, in any manner proper
for giving effect to the contract.” Imp. 38-
39 Vict. c. 87, sec. 48, which corresponds to
our R. 8. O. c. 107, sec. 5, provided, that if
a bare trustee dies intestate as to fee simple
trust estates, these shall vest in the legal
personal representative from time to time of
such trustee. But in Morgan v. Swansea
Urban Sanitary Authority, 1. R. g Ch. D.C.
582, the M. R. decided that a vendor who
had let the purchaser into possession, and
then died intestate before payment of the
purchase money, was not a bare trustee
within this last mentioned section. The dif-
ficulties arising from this decision appear
rectified in England by the new enactment :
and compare R. S. O. c. 107, sec. 25.

At sec. 7 commences that part of the Act
which concerns certain covenants for title
which are to be fmplied in conveyances made
after the Act, but which may be varied by
deed, and “ as so varied or extended, shall,
as far as may be, operate in the like manner,
and with all the like incidents, effects and
consequences, as if such variations or exten-

-sions were direc®d in this section to be im-
plied.” This certainly appears a less satis-
factory method than that adopted with us of
giving short forms of covenant, with an en-

actment that the covenants given in extenso
should-be implied.

Then after certain enactments as to pro-
duction and safe custody of title deeds, sec.
1o provides that the benefit of every coven-
ant of a lessee, and the obligation of every
covenant of a lessor, which has reference to
the subject matter of the lease shall run with
the reversion, and it also provides for the ap-
portionment of all conditions contained in
leases on severance. Sec. 14 contains re-
strictions on and relief against forfeiture of
leases ; sec. 15 enables a mortgagor to re-
quire a mortgagee to transfer inStead of to
re-convey ; sec. 18 enlarges the leasing
powers of mortgagors and of mortgagees in
possession ; sec. 19-24 contain new provisions
as to mortgagee’s powers of sale, insurance,
timber-cutting, etc. ; sec. 25 provides for sale
in actions of foreclosure, sec. 26-29 provides
for a statutory form of mortgage; sec. 30
provides that the legal personal representa”
tive of a sole trustee or mortgagee in whom
an estate of inheritance is vested, and who
dies after the act, shall have power to deal
with the estate ; thus going further than our
enactment, R. S. O. c. 107, sec. 15, which
only applies to mortgages, and to cases where
the mortgage money is paid ; sec. 32 provides
for the retirement of a trustee, with the con-
sent of his co-trustees, and such person if
anywho has power to appoint trustees,without
any new trustee being appointed ; sec. 35 re-
lates to the mode in which trustees may sell,
e. &, by auction er private contract, etc. ;
sec. 37 empowers executors and trustees to
compound for any debt or claim ; secs. 41,
42 and 43 relate to sales and leases on be-
half of infant owners, and to the manage-
ment of land and receipt and application of
income during minority ; secs. 46-48 relate to
Powers of Attorney, and enable a donee of 2
power of attorney to execute in his own name,
and relieves him, when acting dona jide
from all liability arising from the death,
lunacy or revocation of the donor, of which
he had no notice ; secs. 49-64 contain sun-
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dry enactments as to the construction and
effect of deeds and other instruments, of
which one of the most noticeable is contained
in sec. 54 which provides that a receipt for
-consideration, money or securities in the
body of a deed shall be a sufficient discharge
for the same without any further receipt for
the same being endorsed on the deed; sec.
65 provides for the enlargement of the resi-
due of long terms into fee simples ; -lastly,
SeC. 70 contains a most important provision
that an order of the Court under any statu-
tory or other jurisdiction shall not, as
against a purchaser, be invalidated on the
ground of want of jurisdiction, or of want of
any concurrence, consent, notice, or service,
whether the purchaser has notice of any
such want or not.” This goes far beyond the
+ terms of Imp. 19-20 Vict., ¢. 120, sec. 28, (in
force in this Province by virtue of R. S, Q.
. €. 40, sec. 85), and as the Zaw jfournal
(Eng.) observes, one result will probably be
that even a recent sale from the Court will
generally be made a root of title on a resale
out of Court.

Of the remaining Acts in this volume of
the Imperial Statutes we need say but little.
Chap. 49 comprises the Land Law (Ireland)
Act, 1881, but it not until chap. 6o isreached
that we find any statute of general interest
from the point of view of law reform.  Chap,
60 is an Actto Amend the Law of News-
paper Libel, and to provide for the registra-
tion of newspaper proprietors.  Of this we

"need merely mention sec. 2, as the rest of
the provisions of the Act relate to matters of
procedure, and of registration of the proprie-
tors. Sec. 2 provxdes that “Any report pub-
lished in any newspaper of the proceedings
of a public meeting shall be privileged, if such
meeting was lawfully convened for a lawful
purpose and open to the public, and if such
report was fair and accurate, and published
without malice, and if the publication of the
matter complained of was for the public
benefit : provided always, that the protec-
- tion intended to be afforded by this section

shall not be available as a defence in any
proceeding, if the plaintiff or prosecutor can
show that the defendant has refused to in-
sert in the newspaper in which the report
containing the matter complained of ap-
peared, a reasonable letter or statement of
explanation or contradiction by or on behalf
of such plaintiff or prosecutor.”

"We can now pass on to chap. 68, which is
an Act to Amend the Supreme Court of
Judicature Act, and isto be called—‘ The
Supreme Court of Judicature Act, 1831.”
Sec. 2 is of historical interest in that it pro-
vides that the present and every future Mas-
ter of the Rolls shall cease to be a Judge of
H. M.’s High Court of Justice, but shall
continue by virtue of his office to be a Judge
of H. M.’s Court of Appeal. The sections
3-8 inclusive merely relate to the organization
of the Courts. Secs. g-10 concern appeals -
under the Imp. Divorce Act, 20-21 Vict,, c.
85. Sec. 11 amends sec. 4 of the Supreme
Court of J. Act, 1875, by enacting that a
judge who was not present and acting as a
member of a divisional court of the High
Court of Justice, at the time when any
decision which may be appealed from was
made, or at the argument of the case decided,
shall not, for the purposes of that section, be
deemed to be, or to have been, a member of
such divisional court. (cf. Ont. J. A. sec. 4
taken in connection with R. 8. O. c. 38, sec
13). Sec. 12 provides that in cases of urgency
one judge may officiate for another. The
remainder of the Act concerns merely mat-
ters of administration and orgamzauon, and
need not be further noticed here.

The next Act, chap. 69, applies to all parts
of the empire, and is an Act to amend the law

with respect to fugitive offenders. Sec. 2 pro-
vides that where a person accused of having
committed an offence (to which thk part of
this Act applies) in one part of H. M.’s do-
minions has left that part, such person, if
found in another part of H. M.’s dominions,
shall be liable to be apprehended and re-
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turned in manner provided by this Act to the
part from which he is a fugitive. Sec. g pro-
vides that this Act is to apply to every offence,
no matter by what name called, which is for
the time being punishable in any part of
H. M.’s dominions in which it was commit-
ted, either on indictment, or information, by
imprisonment with hard labour for a term of
twelve months or more, or by any greater
punishment. The remainder of the Act is
mainly concerned with supplying the neces.
sary machinery to carry its main purpose into
effect.

At the end of the volume are tables show-
ing the effect of the year’s legislation, con-
sisting of Table A, which shows the effect of
the Act on former Acts, and Table B, which
shows the ‘Acts of former sesssons (in chronc-
logical order) repealed and amended by Act
of 44-45 Vict. The adoption of similar
tables at the end of our own statutes could
not fail to render it greatly more easy to keep
track of the rapid changes in the law.

NOTES OF CASES.

PUBLISHED IN ADVANCE BY ORDER OF THE LAW
SOCIETY.

QUEEN’S BENCH DIVISION

IN Baxco.—Nov. 26.

——

PriLL1Ps v. GRAND River. &c.,
Co.

Misrepresentation— Fixture— Waiver.

Plaintiff and hisbrotherhad a conveyancemade
to them by their father. The land was under
mortgage at the time to one C., and plaintiff
and his brother gave a mortgage to their father
to secure the purchase money, their father con-
senting to pay the mortgage to C. A house
was built by plaintiff for himself on a quar-
ter of an acre of®and, as agreed with his father
and brother, plaintiff to retain the house as
hjs property if his brother was undble to pay
for the land.  The house stood on blocks of
wood. Plaintiff told defendant’s agent that the

INSURANCE

house was free, and held by him in fee, though
the land was encumbered. A condition in the-
policy provided that any encumbrances should.
be disclosed, and failing it should be void.

Held, (ARMOUR, ]., dissenting) that the
house was not a chattel, but a fixture, would pass-
with the land, that it had not been insured as.
chattel property, and that the non-disclosure-
was fatal ; but that the chattels which the policy
covered were not affected by the misrepresen-
tation. .

The directors, having resolved to pay the-
plaintiff’s loss without knowing of the encum-
brance and then rescinded their resolution, .
held, that
right of making this defence.

J- K. Kerr, Q.C., for plaintiff.

Hardy, Q.C., contra.

WiLsoN v. TowNsHIP OF YORK.

Arbitration— Validity of award— Umpire— Dis-
missal of Township officers.

Municipal Councils may dismiss their officers -
at pleasure without notice and cause.

Defendants pleaded to a suit, for dismissal and
on common counts an arbitration under which
all differences tad been determined between
the parties. The submission was to S. and M.

““and such third person as .said arbitrators -
should appoint, so that said arbitrators or um--
pire make his award by 1sth January,” &c
There was powet of enlargement. S. and M.
appointed a third arbitrator, and the award
was executed by S.and E.only, and was ap--
parently that of the arbitrators.

Held, E. not an umpire, but a third arbitrator, .
and “ umpire” in the reference was sux‘plusage :
and the award bad.

¥ K. Kerr,Q.C., for plaintiﬂ'.

McMichael, Q.C., contra.

——

FRASER v. McLEAN.

Composition with creditors—Fraud.

Plaintiff and defendant agreed that plaintiff

should take for his claim against defendant
some timber limits and chattels and some-
money and should release defendant. Defen-
dant enteted into a compromise with his-

defendants had not ,waived the -

S oo RPN L
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creditors by a deed of even date, to which he
got their assent by deceit.

Held, (ARMOUR, J., dissenting) that plaintiff
should have repudiated the whole deed and not
seek to avail himself of part only,—and that
having being nonsuited the nonsuit was right.

Bethune, Q.C., for. plaintiff.

McCarthy, Q.C., contra.

COMMON PLEAS DIVISON.

Osler, J.]
BOSWELL v. SUTHERLAND.

[Nov.

Control—Impossibility of performance— Des-
truction of goods by fire.

The defendant by bond bound himself to
produce the goods and chattels embraced in a
chattel mortgage given by P. to plaintiff on P,
making default in payment so as to enable the
plaintiff to seize and sell them under the mort-
gage.

Held, that a contract of this kind is subject to
the implied condition that if before breach per-
formance becomes impossible because the spe-
cific articles have without default of the obligor
ceased to exist, their performance is excused ;
and therefore to an action on the bond alleging
such default, a plea setting up that before
breach and without any default on defendant’s
or P’s. part the goods were destroyed by fire,
was a good answer.

Osler, J.] [Nov.
BENNETT v. THE UNION INS. COMPANY."

Pleading—Non est factum—Efect of—Fudicq-
ture Act, Rules 141-493.

To a declaration on a policy of insurance
made by defendants, but not averring that it
was made under the corporate seal, the defen-
dants pleaded #on est factum.

Held, plea good, for that the declaration sets
forth a completed instrument, a policy of in-
surance made by defendants a corporation, and
this, ex vs fermind, imports a seal, .but in any
event the plaintiff cannot be embarrassed by
the plea, as it must, under the Judicature Act,

Rules 141-493, be treated as a mere denial of
the rendering of the contract of insurance in
fact and not of the legality or suﬁicxcncy in..
law.

Armour, J.] [Nov.

PARKER v. PARKER.

Executyix—Action against—Evidence in cor-
roboration—.R. S. O. ch. 62, sec. 10, con-
struction of—Common Counts—Money paid.

Held, under R. S. O. ch. 62, sec. 10, which
provides that in a suit by or against the heirs,,
executors, etc., of adeceased person an opposite
party “ shall not obtain a verdict, judgment, or-
decision therein on his owr evidence, in respect
of any matter occurring Lefore the death of
the deceased person, unless such evidence is
corroborated by some other material evidence,”
any evidence adduced corroborating the evid-
ence of the interested party in support of his:
claim or defence in any particular it must be
submitted to the jury as sufficient corroboration
in point of law, the weight to be attached to
it in point of fact being a matter for their con-
sideration.

Orr v. Orr, 21 Gr. 397, and McDonald v..
McKinnon, 26 Gr. 12 commented upon.

In this case, which Wa}s an action on the com-
mon counts against the defendant as executrix,
etc., for money paid to the defendant’s, testator’s,.
use, the transaction arose out of some promis-
ory notes made by the testator and the plain-
tiff, but which the plaintiff alleged he signed
for the accommodation of the testator and had
subsequently paid for the testator.

Held, that on the evidence set out in the case,
the evidence on the part of the plaintiff was
sufficiently corroborated within the meaning of
the Act, and that the evidenee supported the
count for money paid.

The plaintiff, under the circumstances, was
entitled to recover.

McMichael, Q.C., for the plaintiff.

'Moss and Falconbridge, Q. C., for the defen-
dant.
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IN THE COURT OF APPEAL.
NoOVEMBER 28.
From Queen’s Bench.]
RoBINSON v. HALL.
Nonsuit—New trial—Appeal.

The plaintiff being in possession of land as
tenant of H., was evicted by the defendant,
who claimed under an overdue mortgage. A
nonsuit was entered at the trial, on the ground
that the defendant was at law entitled to the
possession, evidence of equitable rights to pos-
session in the plaintiff being refused. A new
trial was directed.

Held, that this Court should not interfere.

-Bethune, Q,C., for the appellant.

/. K. Kerr, Q.C.,for the respondent.

From Common Pleas.]

THE ANCHOR MARINE INSURANCE CoO. v. THE
PH@ENIX INSURANCE Co.

Insurance—Freight — Loss.

The plaintiffs were insurers of a cargo of
grain, and the defendants insurers of both hull
and freight of the vessel, which was owned by

The vessel sank during the voyage and
damaged the grain. The master refused to
deliver it to the plaintiffs unless his freight were
-paid. The plaintiffs paid the freight and took
an assignment of M.’s policy. Both the owner
and the plaintiffs thought it more prudent to
take the cargo to Buffalo, as being more
saleable there than in Kingston, its original
place of destination, which was accordingly
done. The plaintiffs now sued on the defen-
dant’s policy as assignees of M.

Held, affirming the decision of the Court be-
low (30 C.P. 570) that they were not entitled
torecover ; for their only rights were those of
M., who had suffered no loss for which the
defendants were lisble, inasmuch as he had
paid his freight.

Maclennan, Q.C., for the appellants.
Robinson, Q.C., and H. W. M. Murray, for
the respondents.

‘GILDERSLEEVE v. McDoUGALL.

Contract—Breach—Cause of action—C. L. P.
w Act, sec. 49.

The plaintiff, at Kingston, Ontario, having |

ascertained the price of forging ascross-head
for an engine, wrote to the defendant at Mont-
real, Quebec:—*“ I am in receipt of your tele-

gram in answer to mine, hoping you will forge
cross-head at 7c. per lb., and enclose drawing,
which explains itself. Please leave metal
enough to finish up to thesizes in the drawing,
and ship to me as soon as finished per G.T.R.”
In answer, the defendant wrote :—** Yours ot
2oth duly at hand, with sketch of cross-head
inclosed. The same will have immediate atten-
tion, and as soon as ready I will ship to your
address.” The cross-head was planed in Kings-

{ton, where a detect in the forging was dis-

covered, and the beam, after being used on the
plaintiff’s steamer for several months, broke at
the defective point. On a motion to set aside
the service of the writ, the plaintiff undertook
to prove at the trial a cause of action which
arose in Ontario, or in respect of a contract
made therein.

Held, reversing the decision of the Court be-
low (31 C.P. 164), that the contract being to
forge and deliver on the G. T. Railway at
Montreal, was a contract made in the Province
of Quebec, and as the defect in the beam, being
the breach of the warranty that it should be
reasonably fit for the purpose for which it was
made, existed when it left the workshop at
Montreal, the breachalso occurred in that Pro-
vince, and the plaintiff should therefore be non-
suited.

McMichael, Q.C., for the appellant.

Bethune, Q.C., for the respondent.

RoBINS v. VicTorIA MUTUAL FIRE INSURANCE
CoMPANY.

Fire insurance—Loss—Proof within 30days—
Relief from—R. S. O. cap. 162.

Held, affirming the judgment of the Court
below, that R. S. 0. cap. 162, applies to Mutual
Insurance Companies.

Held, also, that the second section of that
Act applies to the time within which proofs of
loss may be delivered, as well as to the proofs
themselves ; and the plaintiff having, failed,
through accident, to deliver his proof within 30
days from the loss, was entitled to recover.

Burton, J.A., dissenting.
McCarthy, Q.C.,and Bruce for the appellants.
Lennox, for the respondent.

‘ .
PEAK v. SHIELDS.

Insolvent Act of 1864, sec. 8, sub-section 7—
Insolvent Act of 1875, sec. 136-—Fraud in
obtaining credit—Contract made abroad—

Jurisdiction of Parliament of Canada.

The plaintiffs sued for goods sold and de-
livered to the defendants, who were msolventsi'
and, under sec. 136 of the Insolvent Act ©
1875, charged fraud in the defendants in pro-
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curing the goods on credit, knowing them-
selves to be unable to m:et their engagements
and concealing the fact from the plaintiffs. The
defendants were domiciled in Canada, and the
contract was made in England. ‘

Held, affirming the judgment of the Court be-
low (31 C. P. 112), that the act charged wasnot
a crime, nor were the proceedings criminal, but
that the Statute gave an additional remedy for
the recovery of the‘debt ; and it made no dif-
ference, therefore, that the contract was made
in England.

Per Spragge, C.J.O. (Morrison, J.A., concur-
ring).. Section 136 of the Insolvent Act of 1875,
dealing with matter of procedure incident to the
law of Bankruptcy and Insolvency, was within
the jurisdiction of the Parliament of the Do-
minion of Canada to enact. )

Per Burton, J.A. This section, which gives
certain creditors a remedy for the recovery of
their debts in full, is contrary to the policy of
insolvency laws, which aim at a rateable dis-
tribution of the assets among all the creditors
of the insolvent, and does not properly come
under the head of Bankruptcy and Insolvency,
and is, therefore, #/tra vires of the Parliament
of Canada. But section 8, sub-sec. 7, of the
Insolvent Act of 1864, to the same effect, is
still in force, the Parliament of Canada having
no power to repeal it.

Per Patterson, J.A. The plaintiff is entitled
to recover whether sec. 136 of the Insolvent Act
of 1875 is wltra vires or not; for the Parlia.
ment of the Dominion of Canada either had
power to deal with the subject (_)f this section,
in which case it would be binding; or it had
not the power to do so, in which case the same
enactment in the Insolvent Act of 1864 is un-
repealed and in force.

Bethuns, Q.C., for the appellants.
- Rose, Q.C., for the respondents.

From Court of Chancery.]
WATSON v. LINDSsAY.

Unpatented lands — Morigage — Sale undey
power— Patent—Statutes of Limitations,

D. A. C,, being the locatee of the Crown, in
1860 mortgaged the north ha'f and the south
half of the land by two mortgages to McM, [p
1865,' he died. In 1870, McM. assigned one
mortgage to D., and in 1874 he assigned the

. other. " In 1875, the patent of the north half
issued to one Campbell, who paid the purchase
money due the Crown on the whole lot at the
request of M. C. and H. C., the widow and son
respectively of D. A.C,, and patents of the east
and west halves of the south half, issued to M.
C. and A. C. respectively, without intending (as
shown by the memo. in the Crown Lands De-
partment), to cut out the rights, if any, of D.

under his mortgage. In 1876, D. sold under
the power in his mortgage to L., who, in 1877,
made a mortgage to the plaintiff on which this
suit was brought. D. A. C.,, M. C. and A. C.
had, in the meantime, always occupied the
land without paying interest, and they claimed
title by possession.

Held, affirming the decision of the Court be-
low (27 Gr. 253), that the Statute of Limita-
tions having commenced to run, was not inter-
rupted either by the sale under the power in
D.’s mortgage, which conveyed only the estate
which D. had, or by the granting of the land by
patent in 1875,

Black and Francis, for the appellant.

J- K. Kerr, Q.C., and Beck, for the respon--
dents.

i
THE ATTORNEY-GENERAL OF ONTARIO ex 7¢l..

BARREIT v. THE INTERNATIONAL BRIDGE
COMPANY.

Injunction— Bridge Company — Specific per-
Jormance of Act of Parliament— Locus standi
of Attorney-General of Ontario.

The defendant company was incorporated.
for the construction of a bridge from Canada
to the United States across the Niagara river,
which was to be, ‘““as well for the passage of
persons on foot, and in carriages, and other-
wise, as for the passage of railway trains.”
The company completed the bridge for railway
purposes only. The time limited by the char-
ter for the completion of the work having
elapsed, an information was filed, seeking to
restrain the use of the bridge by a railway com-
pany to which the bridge had been leased, until.
put into condition for orcinary traffic, or for
the removal of the bridge s a nuisance, and to
compel permission of its use by foot passengers
on payment of the statutory tolls.  The bridge, .
owing to engineering difficulties, could not be
adapted to the use of carriages and foot pas-
sengers. .

Held, reserving the cecree of Spragge, C, .
(28 Gr. 65), that the abandonment of that por-.
tion of the work which was to have accom-
modated foot passengers and rarriages was not
a public nuisance, but probably an abuse of the
Act of Incorporation ; that the Act of Incor-
poration was not a contract of the public, but
merely gave conditional powers, creating cor-
relative duties ; that the Act was permissive,
and specific performance thereof would not be
enforced. L

Held, also, that the Attorney-General for -
Ontario, as representing only a limited portion
of the public with whom, if at all, such a con-
tract existed, had no Jocus standi.

The work being one within the jurisdiction
of the Parliament of Canada, the Attorney--
General of Canada, presumably with the-
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knowledge of the state of the bridge, allowed
-debentures to be issued charged upon it.

Held, that upon this ground, also, the At-
torney-General of Ontario was not the proper
party to file the information.

Held, also, that, as the bridge extended be-

ond the limits of the Province, part only be-
1ng therein, it would be unavailing for the Court
to give the public the right to pass over that
part of the bridge only which was within its
jurisdiction ; and for this reason, also, the
Court would not interfere.

LowsoN v. THE CANADA FARMERS’' INSUR-
ANCE COMPANY.

Mutual insus ance—Proprietary policy.

The defendants were authorized by their char-
ter to carry on both proprietary and mutual in-
:surance business ; but they were debarred
from taking risks which were extra hazardous
in the mutual branch. The plaintiff’s property,

falling within the prohibited class, was insured ;

with the defendants, and he gave a premium
note, instead of making a cash payment, but
the policy issued to him was not a mutual
policy, but an absolute un 'ertaking to pay the
loss. He also paid several assessments.

Held, reversing the judgment of the Court
‘below, that the policy was not a mutual one,
there being nothing except the premium note
(which was not conclusive) to indicate that it
was a mutual insurance, and the property being
of such a nature that it could not be insured in
the mutual branch.

Crooks, Q.C., and Cattanach, tfor the appel-
lant.

Maclennan, Q.C., and W. Cassels, for tbe

_respondents.

From Proudfoot, V.C.]
GRIFFITHS V. PERRY.

Insolvent Act of 1875, secs. 130, 132—Fraud-
ulent preference. -

The plaintiffs, who were sub-contractors for
the stone and brickwork of a public school, and
who were to receive payment from the principal
contractors, who were the ouly contractors re--
cognized by the Public School Board, procured
an assignment to themselves of the balance
due them by the contractors for their completed
work, aud payable to the contractor by the
Board. The contractors were, at the time, un-
able to pay theimdebts, which the plaintiffs
knew, and an attachment in insolvency issued
against them within three months aftey the as-
signment of the claim.

Held, affirming the decision of the Court be-
low, that the assignment was a contract within

the meaning of sections 130 and 132 of the In-
solvent Act of 1875, and the plaintiffs could
not maintain a bill to enforce payment of the
balance assigned to them.

Bain, for the appellant.

W. Cassels, for the respondents.

DAVIDSON v. OLIVER.
Will, constructton of— Legacy—Condition.

A., by the third clause ofhis will, devised and
bequeathed the residue of his estate to his wife
four sons and two daughters, the devise and
bequest being subject to the condition that they
all unite in paying to the executors the money
for the legacies to two of the sons, Alexander
and Duncan., By the 4th clause he gave the
legacies without condition to Alexander and
Duncan. By the sth clause he devised to his
sons Douglas and Oliver two lots; and after-
giving several legacies to his daughters he pro-
ceeded, ¢ and further, that Alexander and Dun-
can work on the farm until the legacies become
due.” Alexander left the farm and entered
into mercantile pursuits.

Held, affirming the decision of the Court be-
low (Patterson, J.A., dissenting), that Alcxan-
der was entitled to the legacy absolutely, and
that the testator’s wish that he should work o
the farm was not a condition precedent to-his
right thereto.

Moss, for the appellant.

Boyd, Q.C., for the respondent.

SCOTTISH AMERICA INVESTMENT COMPANY
v. THE CORPORATION OF THE VILLAGE GF
ELORA.

Municipal Corporation—Loan for encourage-
ment of industry—Power to loan—Deben-
tures—Rate of Interest on.

Held, affirming the decision of the Court be-
low, that a municipality, acting under 36 Vict.
cap. 48, sec. 372, sub-sec. 5 (O.) has power to
lend money for the encouragement of any
branch of industry, notwithstanding the use of
the word “‘bonus” therein, which does not ne-
cessarily import a gift ; and they are therefore
liable ontheir debentures issued for the purpose
of raising money to be so lent.

The rate of interest payable on the deben-
tures was seven per cent.

Held, that section 217 of 29-30 Vict. cap. 5§,
has not been repealed, though marked “ effete”
in the schedule to, and not re-enacted in, 36
Vict. cap. 48 (0.), and that the above rate was
lawful. . !

Facob, for the appellants. .

Robinson, Q.C., and Bruce, for the respond-
ents. o !
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MCEDIE v- WATT.
Collusive judgment—R. S. O. cap. 118.

Held, affirming the decision of Blake, V.C.,
that the cases under the Absconding Debtors’
Act do not asply to cases coming under R. S.
-O. cap. 118.

Labatt v. Bixel, 29 Gr. (not yet reported) ap-
jproved and followed.

Gibbons, for the uppellant.

R.C. Smith, for the respondent.

CALVERT v. BURNHAM.

.Specific Performance of agrecment to leng—
Cloud on title—Mortgage—Demurrer,

A bill alleged.that amortgage was executed
by W. to the defendent in considerationof §450,
ithat the defendant advanced only $150 thereon,
and W. being entitled to receive the balance
conveyed his equity of redemption to the plain-
tiff and assigned the rights to” receive the bal-
ance, that the defendant refuses to pay the bal-
ance, and claims to hold the mortgage as
security for $450. The prayer was for specific
performance, or, in the alternative, a declara-
tion of the¢ above facts and for general relief.
At the hearing the learned Judge allowed a de-
murrer ore fenus, on the ground that an agree-
ment to lend money would not be specifically
performed.

Held, reversing this judgment, that, upon the
facts alleged in the bill, viz., that the mortgage
was being held for more than had been ag.
vanced thereon, and therefore to that extent
formed a cloud upon the title, the plaintiff would
be entitled to a declaration to that effecr and
appropriate relief and as the demurrer admitted
the truth of the allegation it should have been
overruled. :

Bethune, Q. C., and Poussette, for the appel.
lant.

E. Blake, Q. C., for the respondent.

From C. C. York.]
BaNk oF MONTREAL v. GILCHRIST.

Landlord and tenant—Attornment— Tizje,

S., being indebted to the plaintifts, entered
into an agreement amongst other things to
mortgage to them certain lands (amongst others
known as the Dominion Hotel property. A
mortgage was the same day executed, but b
mistake the Dominion Hotel property was
ofnitted therefrom, and a lot formerly owned by
S. adjacent thereunto inserted. The defendant
had been the tenant of S., and after the mort-
gage attorned and paid some rent to the plain-

tiffs, believing them to have title to the lands.
This action was for arrears of rent. )
Held, affirming the decision of the Court be-
low, that, after such attornment and payment of
rent, the defendant could not be heard to deny
the plaintiff’ title, and they, being the equitable
owners of the land, were entitled to recover.
Held, also, that the title thus not being open
to question the County Court had jurisdiction.
77/, for the appellant.
Ferguson, Q. C., for the respondent.

BooTH v. PRITTIE.

Yearly kiring—Defeasible contract—Statvte of
Frauds.

Held, reversing the decision of the Court be-
low, that a con'ract of hiring for a yearor more,
defeasible within the year, is within the 4th sec-
tion of the Statate of Frauds.

Maclennan, Q. C,, for appellant.

/. McGregor, for the respondent.

———————

Sato v. HusBaRD.
Garnishee proceedings—County Court—Appeal.

Therg is no appeal from an order made in gar-
nishee proceedings in a County Court, appeals
from the County Court being expressly limited
to the cases mentioned in section 35 of the
County Courts Act. Section 200 of the C. L. P.
Act does not give a general appeal from the
County Courts, being controlied by the sub-

| heading preceding section 189,

Beaty, Q. C., for the appellant,
73lt, for the respondent.

WaTsoN v. SEVERN. '

Céunty Court—Liguidated demand—]urisdic-
tion—Corroboration,

K. sold for S. (the defendant’s testator) a
quantity of goods, which the former in his evi-
dence said was a definite quantity—which he '
could not recollect, but not less than 30 hhds.,
and not more than 40—at the price of §10 per
hhd.. The plaintiff sued for the price of 30
hhds.

Held, that the demand was liquidated by the
act of the parties at the time of the sale, and
that the action was within the jurisdictition of

¥ | the County Court.

K. had assigned to the
due him by S,

Held, that K., who was a witnesss, was not
‘an opposite or interested party to the suit,”?

plaintif the moneys
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within the meaning of the Evidence Act, and
his evidence did not require corroboration as
against the executors of S. '

T3lt, for the appellant.

Delamere, for the respondent.

From C. C. Peel.]
ANDREWS V. STUART.

Assignment for creditors—Revocable deed—Pre-
ference—R. S. O. cap. 118, sec. 2—Surprise.

A deed of stock in trade and lands was made
by B., an insolvent debtor to the plaintiff, in
trust to convert the same into money, pay the
expenses of the trust, retain 10 per cent. of
moneys received by way of compensation, and
to pay ‘‘ the present execution and other privi-
leged creditors, if any, according to privilege,
and in such amounts as they might agree to re-
ceive, next to divide the balance pars passu
among other creditors, and to pay the surplus,
if any, toc B.” The plaintiff took possession
under the deed. The trustee was not a creditor,
and there was no evidence of any acceptance of
the deed by any of the creditors.  The defend-
ant seized under an execution a few days after
the deed.

Held, affirming the judgment of the Court
below, that the deed wasa revocable, voiuntary
instrument, the relation of trustee and cestuws
gue trust not having been established between
the plaintiff and the creditors, and, therefore,
was void as against the defendant. ‘

Held, also, that it was void under R.S. O.
cap. 118§, sec. 2, as it did not provide for the
paying rateably and proportionably, and with-
out preference or priority, all the creditors, but
gave a preference to others besides existing
execution creditors.

The abstaining ofa party from proof under
an idea that his adversary had no real intention
of putting him to such proof, and being thereby
taken by suprise, is not a ground for granting
a new trial.

J- A. Patterson, for the appellant.

Bruce, for the respondents.

. i

From C. C. Northumberland and Durham.]
WATSON v. BRADSHAW.
Promissory note—Gift inter vivos.

The plaintiff lmd performed services for one
P- in his lifetime ; and he, intending to make
some recognition thereof, told her that a cer-
tain promissory note, payable to hiffiself, was

, saying,—*‘‘ Here is your note; take it
when you want it.” The plaintiff told P. to

keep it for her as she had no place in which to
keep it, and he did so. i i
Held, affirming the decision of the Court be-
low, that the gift was not complete. :
Moss, Q. C., (with him R. R. Loscombe), for
the appellant. : :
7. K. Kerr, Q. C,, for the respondent.

CHANCERY DIVISION.

Proudfoot, J.] [December 7.

SCHOOL BOARD OF NAPANEE V. THE MUNICIPALITY
OF NAPANEE.

Mandamus—Return.

The mode of procedure, when a “return has
been made to a mandamus 7457 and the plain-
tiffs are not satisfied with it, is to demur, plead
to or traverse the return, to which the defend-
ants may reply, take issue, or demur.

s

Dickey v. NEIL.
Recesver—Costs.

. The necessity for a Receiver’s obtaining the
sanctior: of the Court before commencing suits-
is for the prctection of thefund. Where he
proceeds without this sanction he will in gen-
eral be refused his costs, though costs mayv be:
allowed him if his action has been. beneficial
to the fund. .

Where a Receiver in such a case brought a
suit without meaning to look to the fund,

Held, that he had a right to do so, and the
defendant could not object to his obtaining
the relief with costs.

Ropy v. Roby.
Dower—Election.

A testator appointed three executors, andt
directed that his real estate should be leased
to one of them until J. R. and J. should attain
twenty-one. There were also benefits conferred
upon his widow by the will.

Held, that his widow was bound to elect.

DRYDEN v. WOODS.
Will—Construction of.

A testator directed that, at the death of his
wife, if she survived him, all his estate (with
certain exceptions) should be sold, and the pro-
ceeds equally divided among his four daugh-
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ters and three sons and their children, after
paying $200 to each of the three children of
his deceased daughter R. He left surviving
him his widow, who was still living, three sons
and four daughters, and twenty-seven grand-
children. Two of the grandchildren were born.
after the date of the will but before the testa-
tor's death, and one was born after his death,

Held, that all the children and grandchildren
would take concurrently who were in existence
at the death of the widow ; but as other grand-
children might still come into being who would
not be bound by the present proceedings, the
Court declined to make an order.

McDONALD V. FORRESTAL.

Sale of goods—Passing of property.

The plaintiffs shipped crude oil to A., who
was a refiner, on the agreement that the pro-
perty should not pass till A. made certain pay-
ments. A., without makm%the payments, sold
to the defendant, without the knowledge of the
plaintiff, who dealt with A. as a refiner only.

Held, following Hymas v. Walker, 1 App.
345, that the plaintifi was entitled to judgment
against the defendant for the price of the oil,

LEE v. CREDIT VALLEY RAILWAY Co.

Creditors' suit—Receiver discharged—Creditors
rights.

A Receiver was appointed under the decree
in this suit to collect revenue, and, after paying
expenses, to pay the balances into Court, which
were to be paid out on the report of the Master
to the parties entitled as found by him. The
plaintiff, pursuant to advertisement for credi-
tors, proved his claim. The Master had not
made his report. By 44 Vict. cap. 61 (0.), the
defendants were authorized to pledge the bonds
or debenture stock to be issued thereunder, and
the proceeds were to be paid out on the order
of C. and F., who were appointed creditors’
trustees, in payment of all moneys necessary
to be paid for the discharge of the Receiver in
this suit. An order of Court was made, on the
application of the defendants, discharging the
Receiver without providing for the payment of
claimants who had proved under the decree.
The Act directed that all who came in under it
should take fifty cents on the dollar. ,

Held, that the position of affairs having al-
tered since the time at which the plaintiff had
proved his claim, he was not bound thereby,
and should not be restrained from prosecuting
an action for his debt torecoverthe full amount,
if possible,

HiLLocK v. BUTTON.

Marriage Settlement—Improvidence—Power of
Revocation.

The absence of a power of revocation from a

voluntary settlement is not a ground for setting
it aside.

_ The plaintiff, who had just come of age, be-
ing about to marry, applied to her solicitor who
was also her guardian, for advice as to her pro-
perty, and had several consultations with him,
at which the heads of a marriage settlement
were agreed upon. The solicitor did not know
the husband, and acted solely in the interests
of the plaintif. Nothing was said about a
power of revocation in the settlement, which
contained the usual clauses, but gave rather
more power than usual to the plaintiff, and was
made in consideration of marriage.

Held, that it was not a voluntary settlement ;
and that, as it contained the usual clauses in
such deeds, and simply omitted a power of re--
vocation which is not usual in settlements for
value, there was no evidence of improvidence,
or ground for setting it aside, in the absence of
fraud or mistake. ’

WRIGHT v. HURON.
Church Society—Commautation fund.

Quere, whether a written license to a par-
son is not necessary in the Diocese of Huron ;
but it necessary the defendants, having placed
the name of the plaintiff on the list of clergy-
men entitled to a share in the Commutation
Fund, could not afterwards object the want of
such license in 2 suit instituted by him to en.
force payment of his share of such fund.

The rights to pass by-laws necessarily im-
ports a right to repeal the same, but this can-
not be done to the prejudice of a party whohas
obtained rights under such by-laws without his
assent. Therefore the Church Society of the
Diocese of Huron, having received certain
moneys, invested the same, and then appointed
a committee to consider the future application
of the surplus of such fund, and on .the report
of the committee passed a by-law providing
that every clergyman of not less than eight
years' activ e service in the diocese, who was
not under ecclesiastical censure, not on the
Commutation Fund, and not in receipt of any
salary, should be entitled to $200 a year. Under
such by-law the plaintiff was placed on the
list of clergymen entitled to such allowance of
$200 from the surplus interest of such fund,
and for some time received it, and the de-
fendants, under an Act of the Legislature, suc.

ceeded the Church Society :—



476

CANADA LAW JOURNAL

{December 15, 1881,

Cham.}

No1Es OF CASEs.

[Cham.

Held, that the plaintiff had a vested interes
in such surplus interest of which he could not
be deprived, so long as he came within the
provisions of the by-law under which he had
been placed on such list ; and a sybsequent by-
law repealing all former by-laws, and declaring
that all former grants made in pursuance of
prior by-laws should cease, could not effect
such vested rights of the plaintiff.

CHAMBERS.

Boyd, C.] [Nov. 28.
Baxk oF COMMERCE V. BRICKERS.

Mortgage—Foreclosure—Final judgment after
' appearance—Rule 8o.

In an action for foreclosure, the writ was en-
dorsed pursuant to Rule 17 for foreclosure, pos -
session, and' immediate payment under the
covenant. Upon appearance the plaintiff
moved for final judgment under Rule 80, and
the defendant filed affidavits imputing fraud to
the plaintiff’'s agent, who obtained the mortgage.

Held, affirming the decision of the Master
in Chambers, that the case was not within Rule
80, which applies only to actions when the
writ is endorsed pursuant to Rule 14,a distinct
procedure having been contemplated for the
various claims in mortgage cases.

Held, also, that the Master rightly refused to
allow cross-examinations on the affidavit filed
inasmuch as the motion was not properly made-

Tate Blackstock, for plaintiff.

C. Millar, contra.

Proudfoot, J.] [Dec. 5.
G. v. R.
Foreclosure — Marvied Woman — Separate
Estate.

Action on a mortgage dated 8th June, 1873,
and made accordingto Short Form Act, between
G. & S., of &c., and Ellen R., &c., hereinafter
called the mortgagors of the first part, and the
plaintiff, of the second part.

The mortgagass covenanted in the mortgage
that the mortgagors wouald pay the mortgage
money and interest, and observe the above
proviso. The bill(filed in June, 1881), contained

usual clauses for foreclosure and im-

mediate payment without any averment that the
defendant, Ellen R, had any separate estate.
The prayer of the bill asked, inter alia, for im-
mediate payment by both defendants and fore-
closure. The bill had been endorsed with a
general endorsement instead of the long form.
The case came before Prouproor, J.,/by way of
motion for judgment on Nov. 16.

W. Fitsgerald, f(}t plaintiff.

ProupFoor, J.—I have noauthoritytomake a
personal order against the defendant, Ellen R,,
unless she has separate estate. The bill con-
tains no allegation that she has separate estate,
and therefore the decree cannot contain an or-
der for payment against her, either out of her

separate estate (if any) or otherwise. In other
respects the usual decree may go.
Proudfoot, J.] [Dec. 5

. SMiTH v. BABcock.
Foreign Commission—Issue of—Practice.

* By an order in the suit dated 4th Nov., 1881,
it was directed that a commission might issue
directed to John Babcock, Esq., Poughkeepsie,
N. Y, a commissioner named on behalf of the
defendant, for the examination upon oath of
Robert Millard, viva voce, as a witness, &c., and
of any member or members of the firmjof Col-
lingwood, Millard & Co., or persons in the em-
ploy of such firm, as witnesses, upon interrog-
atories on behalf of the defendant. '

On znd Dec., 1881, the defendant applied to
the Clerkof R.and W. for acommission to issue,
directedto J. H., Esq.,&c.,under the order of 4th
Nov., without having filed any interrogatories,
noting that at present he only desired to exam-
ine R. M. viva voce, and not to act on the sec-
ondpart of theorder. TheClerkof R.and W.re-
fused to issue the commission except in the
terms of the order, holding that defendant must
eitherfile his interrogatories, or, if he abandoned
the latter part of the order, have the order
amended accordingly.

A Hoskin, Q.C., applied for a directionto the
Clerk of R.and W. to issue the writ asrequested.
- ProunFoor, J.—The Clerk ot R.and W. acted
properly in refusing to issue the commission.
The defendant may amend his order, and take it
for the examination of R. viva voce alone.
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Larp v. Brigas.
Imp, O. 27, r. 1—Ont. O. 23, 7. 1 (No. 178)

The plaintiff claimed to be tenant in possession of
a part of the foreshore of the sea at Margate, and
sought to restrain the defendant from removing
Shingle from the foreshore, and from placing bath-
ing machines upon it. The defendant claimed an
easement and by his statement of defence, denied
that the plaintiff was or ever had been in possession
of the foreshore in question, ‘‘save subject to the
rights of the defendant.”

Held, by Court of Appeal, that the defendant
should be allowed leave to amend his statement of
defence by striking out the qualifying words, making
the denial of the plaintiff’s possession an absolute
one, and claiming the ownership of the foreshore.

{July 25, C. of A.—4s L. T. N. S, 238,

This was an appeal by the defendant from a
decision of Fry, J. (reported 43 L. T. N. S, 632)
who refused the defendant leave, at the trial, to
amerd his defence, so as to turn a qualified
denial of the plaintiff’s possession of the fore-
shore in question into an unqualified denial
of mere possession.

Jesser, M. R.—It appears to me that with a
view of trying the real question between the
parties, that amendment ought to have been
allowed. The case between the plaintiff and
defendant raised two issues; one issue was
the title of the plaintiff to sue the defendant at
all; the other was the title of the defendant to
the easement he claims by virtue of the stat-
utory right. Now if it could be shewn that
the plaintiff had no right to sue the defendant,
it seems to me it would not be proper to refuse
the defendant leave to amend with the view of
trying that question. The plaintiff is not pre.
judiced; because having stated what he can
prove if the Court is of opinion that that is not
sufficient he is not injured at all; aud on the
other hand, if we allow the defendant to be fixed
by what is now really an admission, except by
the strictest rules of interpretation, it will de-

*I¢t is the desire of the compiler to make the above collection
of cases a complete series of all current English decisions, illus-
trative of our new pleading and practice, under the Supreme
Court of Judicature Act,

prive him of his property altogether. I think
the amendment should be allowed, and the
plaintiff should be put to show that he has a
title, because I am by no means convinced that
there ever was a case in which the Court o
Equity or the High Court has interfered on be-
half of the plaintiff simply in possession, who
had no title to that possession.

|NOTE.—The Imperial and Ontario Ordess
are virtually identical. This case was more
briefly noted in our issue for Sep. 15th.)

.RE SLADE; SLADE v. HULME.

Imp. 0.9,7. 2. 0.457.20.47. Ont. 0.6 7.
2 (No.34). 0. 41, 7. 5 (No. 370). O. 38 (No-
339)-

Sequestration—Substituted service.

The sequestrators, under a writ issued by the Pro-
bate and Divorce Division, applied on motion in the
Chancery Division, that a certain annuity, ordered in
an administration action in that Division to be paid
to him, whose property they were directed to seques-
ter, should be paid to them.

Held, on return of order nisi, issued in Chancery
Division, they were entitled to have the order made
absolute, and it was not necessary for them to com-
mence fresh proceedings to obtain such order.

Also, where he. against whose property the writ o
sequestration was igsued, had left England, and sub-
stituted service of the writ of sequestion, and of the
order nist (as it was at first) for the payment of the
annuity to the sequestrators, had been made upon a
firm of solicitors who had acted for him both in the
divorce and Chancery proceedings, and who in-
structed counsel to appear for him, and show cause
against the order nisi being mae absolute :

Held, substituted service had been properly made,
although the time allowed rendered communication
between the solicitors and the party impossible.

[Aug. 2, Chy Div.—30 W. R. 28, 4s L. T.
& N5 a76) ' 4

(1) With reference to the first point as to the
application of the sequestrators, FRrY, J., re-
viewed all the cases bearing on the subject, and
said :— 4

«That exhausts all the authorities on the
subject, and it may be observed that there is no
case which says that an action is necessary,
while there is at all events one case which says
that in circumstances like the present an order
may be made in an existing action at the in-
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stance of the sequestrators. I ask myself if
there is any inconvenience in making such an
order, and I answer that I can find none. The
court is administering the estate of a deceased
testator, and one of the persons interested un-
der the will of that testator has, in effect, en-
cumbered his interest in the estate. Nothlng
is more common than for the Court to assist an
incumbrancer, though not a party to the action,
and in giving effect here to the sequestration, I
am only, in effect, allowing an incumbrancer to
assert his claim. I shall, therefore, hold that
the application of the sequestrators, by way o,
motion in this action, was regular, and that the
order nisi was properly made.”

(2) With reference to the form of order, FrRY
J., expressed his opinion that the proper form
* would have been to direct payment of the an-
nuity named by the trustees under the will be-
ing administered to the sequestrators, and to
order that no other money should be paid to
him, whose property was sequestered, without
notice being given to the sequestrators.

{(3) Asto the point with reference to substi-
stuted service, FRry, J., said—

“ The only question, according to Hope v.
Hope, 4 DeG. M. & G. 328,is this: Has the
service been effected on a person actually or
impliedly authorized to receive service as agent
for an absent principal, and is the inference
irresistible that the fact of the service having
been affected will be communicated by the
agent to the principal ? In this case I have not
the slightest doubt that Messrs. Stibbard (the
solicitors) will communicate with W. S. (the
party affected). It is their duty to do so. IfI
had had the slightest doubt as to the point it
would have been removed by the course which
the proceedings have taken, for this very firm,
without having received special instructions
from W. S, have instructed counsel to appear
for him.”

[NoTE.—Imp. O. 9, r. 2, and Ont. Rule No.
34, though not identical, are virtually so as re-
gards the part®llustrated by this case. The
same may be said of Imp. O. 45, r. 2, and Ont,
Rule No.370. Wehave no order corresponding to
Imp. O. 47, which gives a right to issue writs
of sequestration, without order, to enforce cer:

tdin judgments ; but Ont. Rule 329 provides
that judgments for payment of money may be
enforced by any modes before in use, and G. O,
Chy. 391 provides for the issue of wrils of se-
questration.

THE QUEEN V. SAVIN.

Imp J. A., 1873, ss. 19, 45—Ont. J. A. s5. 13,
14, 15, 37: 33, 34- :

[Dec, 20th, 1880, C. of A.~29 W, R. 688.

No leave is necessary to appeal from a deci-
sion of the Q. B. D. upon a special case stated
by Quarter Sessions, where the Cdurt is exer-
cising its original common law jurisdiction.
Dictumof Lord Cairns, C.,in Overseers of Wal-
sallv, L. & N. W. Ry. Co., L. R. 4 App. Cas:
at p. 42, to that effect approved of.

Note.— The contents of Imp. J. A., 1873, sec.
19, seem comprised, though in terms not guile
identical, in Ont. J. A. secs. 13, 14, 15 and 37,
Ont. ]. A. sec. 33 is not identical with Imp. ¥,
A. sec, 45 ; the former seems (o require leave in
all cases of appeals from the judgment or order
of any Divisional Court or Fudge to the Court
of Appeal, except in the cases therein mentioned-
whereas the latter appears only to require leave
in the case of appeals from the decision of Divi-
sional Courts given on appeal from infersor
Courts.

.
WiLL1AMS V. Brisco.

Imp. O. 20, n. 14— Ont. 0., 25, 7. 12 (No.
214).
Costs — Default of Pleading — Setting aside
judgment.
{May 15. Ch. D.—329 W. R,, 713,
Action for specific performance of alleged
agreement.  Plaintiff obtained judgment
against the defendant on substituted service and
in default of pleading, plaintiff alleging defen-
dant was avoiding service. k
Dates were as follows : Writ issued Oct. 19,
1880 ; statement of claims delivered Nov. 19,
.1880; judgment obtained Dec. 28, 1880; and
served upon the defendant by affixing it to the
- door of his residence in February, 1881, The
[defendant now moved ta set aside the judgment,
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and that he might be at liberty to appear and
defend the action, and that the cost of his appli-
cation might be costs in the action,

His case was that the judgment was the ear-
liest notification he received of the action, and
that, inasmuch as the alleged agreement did
not in point of fact exist, hehad a good defence
on the merits. His affidavit disclosed the ground
of his defence.

Har, V.C.,discharged the judgment,and gave
the defendant liberty toappearand delivera state:
ment of defence not later than 14 days from the
date of this order, but directed at the same time
that the defendantshould pay to the plaintiff alj
his costs of the agtion subsequent to the delivery
of the statement of claim, and including his
costs of, and consequent upon this motion.

[NOTE.— The Imp. and Onl. Orders are
identical.

Cox v. JAMES.
Imp. 0. 16, r. 13— Ont. 0. 12, 1. 15 (§). No.
103.
[Nov. 4, Ch. D.—W. N,, 1881, p. 134

The consent which Imp. O. 16, r. 13, (Ont.
0. 12, 1. 15, b) requiresto be given by a person
whom it is proposed to add as plaintiff need not
be in writing ; it is sufficient if the solicitor for
the existing plaintiff states that he is author-
ized to consent on behalf of the proposed new
plaintiff, the solicitor taking the ordinaryrespan-
sibility of using a plaintift’s name.

|NOTE.—The Imperial and Ontario Orders
are identical as regards the part illustrated by
this case.)

HowkeLL v. METROPOLITAN RY. Co.

Imp. O. 45. 7. 3.—Ont. 0. 41.7. 6 (No. 371),
Purchase money—Garnishee 01der—Attach.
ment of equitable debt. B

[Nov. 9,Ch. D.—W. N. 1881, p, 134.

In August, 1878, the defendant company | -

served the plaintiff with a notice to treat in re-
specf of a leasehold house, and on the 27th of
November the purchase-money was assessed
by a jury and verdict given for £3,650. Oh the
4th of December a good title to the property
was shewn. DBefore that date, but after the
verdict, garnishee orders #isi were obtained
andserved by two judgment creditors of the

plaintiff. On the 25th of January, 1879, the

plaintiff issued the writ in this action against

the company for specific performance, and on
the 8th of May obtained judgment with costs

accordingly, in pursuance of which the com-

pany paid the purchase-money into Court

Other garnishee orders zisi were served after,
good title shewn but before judgment.

Several charges having been given by the
plaintiff upon the house and purchase-money, a
question arose upon the priorities as between
the several incumbrancers, whether the fund in
Court was a debt which could be attached by a
garcishee order under Rules of Court, 1878,
Order 45, 1. 3.

Counsel for the holders of the garnishee
orders #is, contended that the purchase-money
in Court was in the nature of an equitable debt
from a purchaser to avendor, and as such was
capable of being attached.

CHITTY, J., held that the purchase-money did
not constitute a debt ** due or accruing” within
the meaning of Order xLv,, r. 3, its payment
being conditional only, that is, upon the execu-
tion of a conveyance by the vendor. The
Order meant a debt that had been actually per-
fected. Consequently the fund could not be
attached by the garnishee orders.

[Nore.—The Imperial and Oniario Rules
are identical.}

SCHGOTT V. SCHGOTT.
Muayried woman suing by her next friend—
Authority,
{Nov. 4, C. of A.—W. N, 1881, p. 134.}

This was an appeal from the decision of
Bacon, V.C., noted in our issue of Oct. 1., p,
65.
? The Court (Jessel, M. R. and Baggallay,
Brett, and Lindley, L. J J.) . dismissed the ac-
tion with costs, to be paid by the solicitors of
the next friend.

WARNER V. Mosses. S
Imp. O. 12 Aug. 1875, r. 26—Ont. O. 50,
7. 15 (No. 442)—Costs of interlocutory ap-
plication—Copies of pleadings.
. [Nov. 5. C. of A.—W. N. 1881, p. 135}
The Court of Appeal had ordered part of an
affidavit filed on behalf of the plaintiff to be ex-
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punged as scandalous, and had given the de-
fendants their costs of the application as
between solicitor and client. The taxing mas-
ter disallowed the costs of copies of the plead
ings for the use of counci! and the judges on
the ground that it was not the practice to allow
the expense of copies of pleadings except at the
hearing. Bacon, V. C., disallowed objections
to this finding.

The Court (Jessel, M.R.,, and Brett and
Lindley, L.JJ.) reversed the decision and al-
lowed the cost of the copies, holding that
the general rule laid down by the tax-
ing master could not be sustained, and that as
the copies were necessary to enable the case to
be properly argued they must be allowed.

[NOTE.— T#e Imperial and Ontario Rules are
identical,

CLARKE v. BRADLAUGH.
Time from whick writ lakes effect—Day, frac-
tions of—Fiction of law.
[Nov 14, C. of A.—W. N. 1881, p. 137.
Appeal of defendant from judgment of
Queen’s Bench Division on his demurrer to the
statement of claim, reported L. R. 7 Q. B. D.
151, and noted in in our issue for Sept. 15,

P 343.

The defendant in person argued, as in the

Court below, and also that the Parliamentary
Oaths Act, 1866, had been repealed in respect
to penalties, as well as with respect to the form
of the Parliamentary oath, by the Statute Law
Revision Act, 1875.

The Court (Lord Coleridge, C.J., and Bag-
gallay and Brett, L.JJ.) now affirmed the judg-
ment which had been given for the plaintiff by
the Queen’s Bench Division.

DALRYMPLE v. LESLIE.
Ont. O. 27.

Disclosure— Whether party interrogated is
bound to state conlents of documents in his
| possession. ’

) - [Nov. 10.—W.N., 1881., p. 138,
Motion by way of appeal from an order of
- Lindley, J., distharging a mastéPs order di-
recting that the defendant in an action for
libel ‘should make a further answer to inter-

rogatories. The plaintiff’s second interroga-
tory required the defendant to state whether
she sent any letter or letters to a third person
making any libellous statements of the plain-
tiff set out in the interrogatory, or statements -
to the same purport and effect, and further to

state as fully as she could what her statement

or statements were, and to exhibit a copy or

copies of them if she had them. The defen-

dant answered that to the best of her recollec-

tion and belief she did not. send any letter or
letters making the statements mentioned in the

interrogatory “or any of those exact state-

ments ;" that she did write a letter to the third

person, but she had no copy of it, and was un-
able to state “ with exactness” what the state-

ments contained therein were.

The Courrt ((Grove and Bowen, J].) held that

the answer was sufficient, and affirmed the de-
cision of Lindley, J.

Motion refused.
E————— .

LAW STUDENTS’ DEPARTMENT.

THE LAW SCHOOL.

The revived Law Schoolis hard at work. The
Chairman of the School, Mr. Thomas Hodgins,
Q.C., opened on 13th inst., with an interesting
lecture on Constitutional Law, a subject with
which he is very familiar. In his first lecture
he took up the question of the relation of the
Colonies with local legislatures to the Empire,
He will on Tuesday next discuss the various
constitutions granted to Canada since the
Treaty of Paris in 1763, and subsequently take
up the British North America Act and the Cri-
minal Law. ‘

The other lecturers are Mr. ]J. D. Delamere,
who lectures on Pleading and Practice, and
Messrs. J. E. McDougall and E. D. Armour, on
subjects not yet definitely arranged.

The lectures are given on Tuesday and Thurs-
day until Christmas vacation. Theybegin again
after January gth, and will be delivered on the
Monday, Tuesday, Thursday and Friday of each
week until May 1st.
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LAW STUDENTS’ DEPARTMENT.—REVIEWS.

EXAMINATION QUESTIONS AND
ANSWERS.

Q. 12. Does the Statute of Frauds affect the
creation of trusts, and if so, in what cases and
what manner? Give examples of cases where
the statute would, and would not, operate.

A.—It requires, by section 7, all creations of
trusts of lards to be proved by writing, signed
by the party legally capable of declaring the
trust ; but section 8 makes an exception in
favour of trusts arising by operation of law.

Examples. (1.) A person gives a sum of
money to his brother and verbally directs the
brother to hold it in trust for the brother’s in-
fant son and pay it to the son on his coming of
age. Here a good trust is created, which can
be proved by the verbal direction.

(2.) The same person assigns a leasehold
house to the brother and verbally directs that
it shall be held in trust for the brother’s son.
This is void, as a trust of land not evidenced by
writing ; there will therefore be a resulting
trust for the assignor.

Q. 13. Under what circumstances may
¢ decret trusts ” or trusts affecting a devisee or
legatee be created? State the leading points
which have been established on the subject.

A.—If a testator informs a devisee or legatee
of the devise to him and states that he wishes
him to fulfil certain trusts, and the devisee or
legatee promises to fulfil them, or by silence
leads the testator to believe that he will fulfi]
them ; then, although the proof of these trusts
depends on verbal evidence only, the Court will
compel the devisee or legattee to give discovery
of what passed, and will not allow him to keep
the property. Therefore, if the trusts so de-
clared are lawful, the Court will compel their
execution in favour of the objects named. But
if the trusts are unlawful, such as a charitable
trust of land, the Court will hold that a result-
ing trust arises for the helr-gt-la\.v. In like
manner, if a person requests h}s helr-gblaw or
next of kin to perform a trust in consideration
of his allowing property to devolve upon them,
and they by assent or silence induce the person
in question to die intestate, the trust will be en-
forced. (Lewin,Ch. v.s. 3, §817.)

Q.—9. Testator by will directs that his debts
be paid, and gives pecuniary legacies, and gives
his residuary personalty to A., his executor
(who proves), and devises his realty to B,

The personalty is probably insufficient for
debts.

A- legatee desires to obtain the best judgment
tor administration to which he is entitled.”

State the terms of such judgment, and par-
ticularly whether plaintiff is entitled to have it
extended to realty, and if so, on what grounds.

A.—The judgment would direct the ordinary
accounts of the personal estate, and direct it to
be applied in paying the testator’s debts, and

then the legacies given by his will, and would

go on to say, that if the personalty wss insuffici-
ent to pay the debts and legacies, then not only
should the deficiency of the debts be raised out
of the real estates, but also the legatees were
entitled to stand in the place of the creditors
against the real estate, to the extent that such
creditors had exhausted the personal estate. It
would then go on to direct inquiries as to the
real estate, and give directions for raising the
amount required to pay the debts and make
good the personal estate. (Compare Seton,
4th ed. 981; and see next question.)

REVIEWS.

PRINCIPLES OF THE L Aw oF ToRTS, oR, WRONGS
INDEPENDENT OF CONTRACT. First American
from Second English Edition, by Arthur
Underhill, M. A,, of Lincoln’s Inn, &c., with
American Cases by Nathaniel C. Moak,
Counsellor at Law, Albany, N. Y. William
Gould & Son, 1881.

Mr. Underhill, though an Equity and Con-
veyancing Counsel, produced a work on Torts
that filled a void, inasmuch as it dealt with
principles apart from illustrations ; that is, a
rule of law was stated, and a few well-selected
cases, carefully digested, were added, which,
within the limits of the work, sufficiently illus-
trated the rule. This was found admirably
suited to the requirements of students, and
often as a handy book to the practitioner ; and
its value is proved by having now gone through
three editions in England. The object of Mr.
Moak has been to supplement the labours of
the English editor for the benefit of practising
lawyers in various States of his own country,
with their differing laws. Situated as we
are, itis obvious that a carefulselection of United
States decisions must often be of great use to
usin Canada, where the circumstances, climate,
habits and incidents of life are necessarily
somewhat similar. The editor has in the work
before us simply reprinted the text of Mr. Un-
derhill’s book, and added to it as part of the
text, but within brackets, statements of the
law in his own country, with appropriate refer-
ence to cases illustrating the propositions laid
down. We are hardly competent, from want
of familiarity with the state of the law across
the border, to form an opinion as to whether
this has been well done; but at least judging
from the remarks of legal journals that should
be able to form an opinion, we fancy it has; we
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REVIEWS.—CORRESPONDENCE.

can at least testify to the amount of informa-
tion given. The index is very full, and adds
largely to the value of the book, which is well
printed and in a readable shape.

A NEw Law DICTIONARY AND INSTITUTE OF
THE WHoOLE Law, by’ Archibald Brown, of
the Inner Temple, Barrister, &c. Second
Edition. London: Stevens & Haynes, Bell

- Yard, 1880.

Mr. Brown is well-known to the profession
in connection with his edition of Snell’s Equity,
and a short treatise on the lawot Fixtures, &c.
The second edition of his Law Dictionary was
rendered desirable by reason of the passing of
the Judicature Act and other changes in the

law. It seems very complete as regards the
number of titles referred to, containing /les
termes de la ley in all its branches, Equity,
Common Law, Roman, International, Consti-
tutional, Parliamentary, &c.,’ including the
maxims, in fact a great mass of information on
a variety of subjects, in an accessible form. Its
main feature is brevity; with this is combined ac-
curate completeness. One is astonished to see
how much information can be compressed into
such a comparatively small compass. Theauthor,
we remark, cites largely from the reports in giv-
ing his definitions, and does not fail to give the
authority, so that for the purpose intended some
of the titles are in the nature of a digest. A
most useful thing is a good law dictionary, and
no library can be complete, nor can any student
comfortably or profitably carry on his studies
without having one at hand to refer to. . The
general reader will also often turn with advan-
tage to its pages. '

his law dictionary has been very favou rabl{
received in Bngland, and is a credit to bot
author and publisher.

T ——————————————————
CORRESPONDENCE.

Master and Servants Act—Appeal.

e

To the Editor of the CANADA LAW JOURNAL :

SiR,—In a case recently tried at Peterborough
under the Master and Servants’ Act, the learned
Judge of the ®ivision Court, on the appeal to
him from an order of Justices of the Peace for

‘payment of wages, held that the. service of
notice of appeal upon the solicitor who ap-

- peared for the servant before the magistrates,

i

was not sufficient, and dismissed the appeal
He held that notice should bave been served
upon the respondent personally, although it
was clearly proved to the satisfaction of the
Judge that every effort had been made to effect
personal service, but that the respondent had
disappeared from the neighbourhood on the
day of the trial before the magistrates and
could not be found. If this decision be cor-
rect, then the Legislature had better patch up
the Division Courts Act of 1880 by restoring
the practice as to service of notice of appeal to
what it was under the Dominion Act of 1870,
which provided for service upon the Magistrate.
Otherwise, servants who have obtained orders
for payment from ignorant or prejudiced magis-
trates can easily avoid an appeal by keeping
out of the way for four days, leaving their
solicitor to manage the business for them. A
serious feature in the case referred to is that

‘the solicitor who appeared at the first trial for

the servant appeared on the appeal for the
magistrates, and took the objection to the
notice. Yours, etc.E

LATEST ADDITIONS TO OSGOODE HALL
LIBRARY. -

APPLICATION OF PAYMENTS.—A Treatise on the
Application of Payments by debtor to creditor ; being
a complete compilation of the law pertaining to the
rights of debtor and creditor respectively ; and alse
giving the various rules for the guidance of the courts
when no appropriation has been made by the parties-

By George G. Munger, late Judge”of Munroe County,
New York. Baker, Voorhis & Co.,New York, 1879.

CRIMINAL LAW.—Principles of the Criminal Law.
A concise exposition of the mnature of crime, the
various offences punishable by the English Law, the
law of criminal procedure, and the law of summary
convictions ; with table of offences, their punishments
and statutes ; tables of cases, statutes &c., by Sey-
mour F. Harris, B. C. L., M, A. (Oxon.) author of
¢ A concise Digest of the Institutes of Gaius and Jus-
tinian.” Second edition, revised by the author, and
F. P. Tomlinson, M.A., London. Stevens &
Haynes, 1881.

INDEX.—An Index to the Virginia Reports from
Jefferson to 33rd Grattan, both inclusive, with a com-
plete table of cases. By William B, Martin, of the
Notfolk (Va.) Bar. J. W. Randolph & English,
Richmond, Va, 1881. :

STOCKS, BoNDs, &c.—Law relating to Stocks,
Bonds. and other securities, in the United States, by
Francis A. Lewis, Jr. of . the Philadelphia Bar.
Rees, Welsh and Co., Philadelphia, 1881. o

WiLLs.—A Treatise on Wills, by Thomas Jarman,
Esq., in three volumes. Fifth American,. from the
fourth London edition,’ with notes and references to
American decisions. By kseph F. Randolph and
William Talcott, of the New Jersey Bar. F. D.
Limm & ooﬂ ]em)' cit’r N. ,'O 1889' -
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Accident—see Insurance
Accord and satisfaction,
interpretation of ‘‘ to end the matier,” 403
Action,
compromise of, power of solicitor and counsel, 7
cause of, in Division Court suits, 171
interference with pending, 413
. in nature of supplemental suit, 431
~ Acts,
principal recent, in Dominion and Ontario
Legislatures, 134, 315
of last Seseion, Ottawa correspondent on, 164
Administration,
widow suing as administratrix before letters of,
granted, 198
Admiralty Courts,
jurisdiction of, 189
gee Maritime Court
Affidavit—see Evidence
Alienation
restraint upon, in will, 106, 118
Aliens,
naturalization of, recent Act as to, 379, 43¢
Almanacs,
as evidence, 360
Amendment—see Pleading
Animals,
larceny of, 239
what are considered wild, 240
notes of horse cases, 285, 306
damage occasioned by dogs and bulls, 302
Annuity,
sale of corpus to pay, 145
Appeal,
notanda in appellate practice, 178
withdrawal of withdrawal, 366
none on bare point of practice, 179
money paid into court pending, 338
notice of under O.J.A., 338
changes in practice , in Supreme Gourt, 378
time within which to be made, under Rule
427, 389
in matter arising out of municipal election
petition, 389
by one of two co-plaintiffs, 390
right to, where no order except as to costs,393
second appeal, in election case, 404
enlargement of time for, 410
for costs only, 454
Apportionment Act, :
regt chruing due under, may be garnished, |
2
Arbitration,
award voil pro tanto, 80

when unsworn testimony admissible, 123
time for enforcing award, 225

Arbitration—Continued.
enforcifig award under new practice, 364
agreement to refer to, in arranging for deed
of separation, 413
Arrest,
illegal, for indecent exposure, 306
Assessment and Taxes,
when taxes due, 81
liability to, of personal property ot British
Co., 151
Assignment,
of after-acquired property, 256
Attorney-General,
delegation of author.ty by, 143
Attorneys—see Solicitors
Australia,
law of banking in, 214
Australian Law Journal,
notice of, 214
Award—see Arbitration

Banking,
law of, in Australia, 214
liability of surety for bank official, 222
Bankruptcy—see 1nsolvency
Beaconsfield,
the late Lord, connection of, with legal pro-
fession, 212, 232
Bench and Bar,
abolition of historic judicial posts in Eng-
land, 6
roposed bill to abolish presedence at Bar, §3
the late Chief Justice Moss, 55
remuneration of counsel, 63
right of Q.C. to defend prisoners, 74
decline of circuit life, 77
revels of, in olden times, 79, 250
unprofessional advertising by solicitors, 94,
208, 331
professional ethics, 131
alleged decadence of, in Quebec, 161
agitation by Montreal Bar in connection with
vacancies on the Bench, 161
suggestion as to allowance to be made for
mistakes of judges, 162
recent judicial changes in Ergland, 163
in Ontario, 199
representatives of Junior Bar elected as
benehers, 165
increasing bulk of suits, 179
judges descending from Bench to Bar, 198
obligations of, tolate Lord Beaconsfield, 212
Lord Bacon on talking judges, 213
pettlyé annoyances of United States judges,
2

list of new Queen’s Counsel, 313
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Bench and Bar— Continued.
obstacles thrown in the way of Ontario
lawyers goingito Manitoba, 377
Lord Justice Bramawell on principle and
authority, 400
complaints against the judiciary, 400
Benchers,
election of, 134
list of benchers elected, 165
Bills and Notes,
double stamping, 22
defence of forgery—expert evidence, 23
sufficiency of guarantee, 39
action for benefit of joint endorser, 45
liability of bank for forged draft, 174
part of claim on note for notarial charges, 197,
209
death of endorser—notice of dishonour, 206
transfer of, to bonu fide holder, 210 .
production of, when unnecessary on signing
judgment in Div. Court, 227
alteration of—onus of proof, 363
bar of action ou, by statute of limitations, 455
Bills of Lading,
equitable right to, 257
Blake,
resignation of Vice-Chaneellor, 198
Bonus—see Municipality
Boyd, J. A., Q. C,,
appointment of as Chancellor, 200
Breach of Promise,
sufficiency of evidence, 43
British Columbia,
new code of Supreme Court procedure for, 114
notes of recent decisions in, 198
Building,
loss of by fire pending contract of sale, 115
covenant against, 127
Building Society,
power of, to take notes as collateral security,
81
liability of paid agent of, 83
large number of farms mortgaged to, 115
right of, to discount future repayments, 149
Burial-Place,
rights as to, 184
when & nuisance, 204

Campbell, Sir Alexander,

appointment of as Minister of Justice, 213
Capital,

not called up—what included in term, 382
Carrier,

liability of, where goods * at owner's risk,” 59
Case, Law

power of, illustrated by recent decisions, 115
Certiorari,

when validity of, may be questioned, 41

effect of, 42
Chattel Mortgage,

on growing crops, 2

renewal of, as affected by recent legislation,

23
right of mortgagee to possession where no re-
demise clause, 30, 35

effect of registration of assignment of, 85, 72

recent amendment of Act respecting, 316

affidavit of mortgagee’s agent, 442
Chattel Mortgages,

notice of Mr. Barron’s work on in /risk Law

Times, 36

Chitty, J. W., Q.C.,
appointment of to English Bench, 355
Choses in Action,
review of treatise on law of, 210
assignment of, 256
Club Law,
principles of, 371
Clerk of Crown,
power of to enter nolle prosequi, 10
Cockburn, Chief Justice,
sketch of his career and judicial character, 10
Compromise of Suits,
powers of counsel and solicitors as to, 7
more binding when made in open Court, 8
Conzent,
of parties as affecting Div. Ct. jurisdiction, 34
by person proposed to be added as plaintiff,
479
Constable—see Police Officers.
Constitutional Law,
liability of Canada for debts of late Province of
Canada, 102
power of Congress to imprison for contempt
163
Dominion control over Provincial legislation,
217, 234
should he taught in Law School, 376
mvestlgati(m of complaints against the judi
ciary, 400
right to remove County Court Judges 445
Contempt
curious question of, 186
Contract,
by corporation, noi under seal, 45
recent cases on, 185, 222
goods seized by Customs aunthorities, 222
made on Sunday, 285
need of rcientific legislation as to, 299
of sale—ser Contract of Sale.
Conversion,
of realty into personaity, 126
Conveyaneing,
recent English Act for simplifying, 465
Co-operative Association,
power to incur credit, 45
Copies,
of documents, rights of mortgagee to, 368
of pleadings, costs of, 479
Copyright,
of articles published in newspaper, 214
in titles of books, 462
Corporation,
liability of, for defective side-walks, 25
irregular appointment of officers of, 108
liability of directors and shareholders, 109
right of, to cut ornamental trees, 146
see Contract
Costs,
right of salaried attorney to recover, 45
in ejectment suit by mortgagee, 48
taxation of, 49, 65, 395, 412
of commission, a.pportlonment of, 49
counsel fees before master sitting 'tor judge, 49
right of mortgagor to tax mortgagee’s costs, 86
in Division Courts under recent Act, 136
between solicitor and client — travelling ex-
penses, 156
lien of attorney in garnishee proceedings, 157
Mr. Justiee Bramwell on, 162
new edition of mannal of, 177
where jndgment set aside, 243
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Costs—C'ontinued.
discretion of judge as to, 245
under Judicature Act, 323, 332, 345, 454
who entitled to, in case of counter-claim,
of formal party, 342
by way of penalty, 345
g0 far as occasioned by defence,” 345
where third and fourth parties orought in, 394
set off of, by executrix, 414
Counsel, i .
power of, to compromise suits, 7
right of Crown counsel to enter nolle prosequi, 9
Counter-claim,
what issue may be raised by defendant by, 340,
154
costs of. recovered by defendant, 341
Countermand—see Notice of Trial
County Court, .
transcript to, from Div. Court, set aside, 172
procedure in under Judicature Act, 327
jurisdiction of, to commit for disobedience, 364
practice in examination of parties in, 419, 437
County Court Judges,
their powers under Public School Act, 4
whether evidence to be taken on oath in guch
cases, 5
the right to remove, 445
County Crown Attorneys,
whether they cau euter nolle prosequi, 10
Courts,
re arrangewment_of the English, 6
Covepant, .
re-entry for breach of, in lease, 238
(‘riminal Law,
obligation on defendant to appear at tria|, 53
anomaly in English criminal procedure, 54
arrest liere on telegram from England—extradi-
tion, 123
extradition, suﬁilcggncy of foreign indictment,

warrant of commitment for, 175
treaty between Great Britain gngd
Switzerland, 282
agency in manslaughter, 182
offiences induced by police-officers, 303
inequality of sentences, 320 '
geverity of English, Sir Watkin Williamg on.
320
disposal of insane criminals in France, 35
defence of insanity by criminal, 420
work of Mr. Harris on, 22
Crops,
right of mortgagee to, before and after gever-
ance, 2 .
liability to seizure of, in hands of guardian, 149
construction of proviso as to, in lease, 166
mortgages on nnplanted, 254
what period shouall be limited for,
2549
Customs Authorities,

goods seized by, effect on contract, 222

) -

Damage, .
proximate cause of, 43
amages.
distinction between, anl wages, 64
judgment of court of first instance a
143
rule as to new trial where damages trifling, 411
Day—see Time .

, 142,

Deceit—see Fraud
Dedication,
of land to public use, what required to prove, 25
Descent—aee Real Property
Digest,
Robinson & Joseph’s, completion of, 95
sketch of its predecessors,
95
. of English Law Reports, bad arrungement of, 97
Discovery,
. plaintiff in administration suit entitled to, 367
Distress,
illegality of, where rent to be fixed by arbitra-
tion, 44
exemption from, of goods brought to be manu-
factured, 148
application of proceeds of, by mortgagee, 463
Disallowance,
exercise of prerogative of, 217, 234
Discipline,
new rule of Law Society as to, 264
recent legislation defining powers of Law Society
with reference to, 318
Division Court,
jurisdiction of, suit on open accounts over $100, 3
effect of absence of notice object-
ing to, 3, 34, 88, 441
claim on promissory note—nota-
. rial charges, 197, 209, 213
in garuishee proceedings, 82, 271,
324, 441
what constitutes **money demand”
under late Aect, 87, 135,
when evidence must be taken in writing, 34
money in hands of clerk garnishable, 42
proof of claim required, 48
practice whera mechanic’s lien within jurisdie-
tion of, 70
(uestion of costs in, under recent ict, 136
cause of action, in what division originating,
171
transeript from, to County Court set aside, 172
omission of proceedings from, 172
quaere whether garnishee pro-
ceedings should be mentioned
in, 173
suggestion as to representation of views of
Judge of, 197
equitnble jurisdiction of, 211
rent accruing due under Apportionment
garnishable, 324
practice as to vouchers in, 352
Division Court Act of 1880,
construction of sections relating to jurisdiction,
34, 87, 88, 135, 227 .
« money demand” and “signature of defen-
dant,” meaning of, 87
does not apply to courts in Territorial Districts,
387
Dominion Government,
control of, over Provincial legislation, 217, 234
Dower,
application of 42 Vict.,c. 22, 21
declaration claiming dower and damages—
pleading, 24
election by widow, 124, 154
liability of dowress to keep down interest, 154
new book on law of, 161
recent Act providing for release of, in certain
cases, 317
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INDEX.

Easement,
right to lateral support—.{ngusv Dalton, 1, 298
EpIToRIALS :

law reforms in England, 2

unlicensed conveyancers, 3

jurisdiction of Division Courts, 3, 34, 135

legal legislation, 3

County Judges and the Public School Act, 4

re-arrangement of the English courts, 9

power of counsel and solicitors to compromise
suits, 7

right of Crown counsel to enter nolle prosequi, 9

Chief Justice Cockburn, 10

Mr. Barron’s work on chattel mortgages, 35

the Judicature Act, 36

waritime court of Ontario, 53

precedence and preaudience at the bar, 53

the supreme court of the United States, 53

the land leaguers of Ireland, 53

records of criminal judgments, 54

equitable execution, 54

the late Chief Justice Moss, 55

finder of lost money, 73

professional invaders, 74

right of Que-n’s counsel to defend prisoners, 74

the decline of circuit life, 77

protection v free trade, 94

digests and digest-making, 96

forthcoming works on the new Judicature Act,
113

legal distinction between luncheons, 114

the law relating to sign-boards, 114 .

new code of procedure for Brit, Columbia, 114

marriage with a deceased wife’s sister, 115, 139

luss of building by fire, pending contract for
sale, 115

vacancies on the Ontario bench, 133

lesal legisiation, 134

election of benchers, 134, 164

wnrtgagee in possession, 135

new book on dower, 161

Montreal law =ociety, 161

vacancies in Quebec bench, 161

Mr. Justice Bramwell on costs, 162

contumacious witnesses, 163

judieial changes in England, 163

legislation of last session, 164

Supreme Court reports, 177

County Court clerks, 177

notes on Judicature Act, 178

notanda in appellate practice, 178

bulky suits, 179

present state of marriage law, 180

resignation of Vice-Chancellor Blake, 198

recent judicial changes, 199

retroactive legislation, 201

street railways, 204

burial grounds, when a nuisance, 204

taiking judges, 213

copyright in newspaper articles, 214

Australian Law Times, 214

federal court of appeal in colonies, 214

the judicial position, 215

the new Vice-Chancellor, 216

annotated editions of the Judicature Act, 216

Dominion countrol over Provincial legislation,
217, M4

criticisins on Judicature Act, 221, 233, 312, 331

mechaniecs’ liens, 233

Queen's counsel, 233

£Y

EprroriaLs—Continwved.
Jegislation as to leases, 238
death of Lord Justice James, 253, 283
delinquent attorneys, 253
our reports, 253
mortgages on unplanted crops, 254
judgments in Court of Appeal, 281
appointments under the Judicature Act, 281
extradition treaty between Great Britain and
Switzerland, 282
legal education, 282
counsel fees, 298
unprofessional advertising, 298
scientific legislation, 209
fires caused by railways, 313
new Queen's counsel, 313
legislative precedents, 314
acts of last rescion, 315, 378, 465
local judges of High Court. 331
a much licensed practitioner, 331
payment into court, 332
loss caused by fire, 355 .
insanity in eriminal cases, 356
bankruptey reform in England, 356
our new procedure, 357
Holmested’s manual of practice, 375
rights and wrongs of the profession, 876
a revolutionary proposal, 377
recent decisions, 380, 403, 424, 440, 460
complaints against the judiciary, 400
examination of parties, 419
Osgoode Hall library, 419, 439
legal matters in Australia, 420
insanity as a ground of defence, 420
social science congress, 421
legal procedure in England, 422
bench and bar in England, 439
revival of the Law School, 439
the Legal and Literary Society, 439
circumstantial evidence, 440
consolidation of the Dominion statutes, 440
the right to remove County Court judges, 445
useless certificates, 459
Rducation—see School Law, Legal Education
Ejectment,
notice of trial in, 363
practice on transfer from County Court to High
Court, 455
Iilection—see Dower
Election Law,
defective description of voters’ qualification,
59
colourable emplovment by agent, 104
insufficient return of election expenses, 104
clerical influence in elections, 175
right to secoud appenl, 404
taxation of witnes-es’ fees, 435
Iintireties,
effect of married woman’s Acts upon estate by,
106
estate by, where deed made to husband and
wife #s joint tenants, 154
Entry, forcible,
constimetion of statute relating to, 464
Equitab’e Assignment, .
registration of—Chattel Mortgage Act, 47
Equitable Execution—see Execution
Evidence,
how to be taken before Co. Ct. judges in school
matters, 5
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Evidence—Continued.
peed not be taken in writing in interpleader |
issues in Div. Ct., 34 1
presumption of death and intestacy, 187
what must be shown on application for foreign '
commission, 208 .
by affidavit, power of Court as to, on motion '
for judgment, 342 i
almanacs as, 360
documentary, recent amendments of law con-
cerning, 380
admission of parol, in insurance case, 403
examination of paities in County Court, 419,437
notarial document as, 433
affidavit of documents—discovery and inspec- |
tion, 434 :
post-marks on letters
Examination Questi
245, 850, 370
and answers, 205, 307, 325, 351, 481
Execution,
equitable ¢

Halb

as, 440 !

ons, 25, 49, 71, 175, 193, 228, |
|

xecution, state of law as to, 54

necessity of legislative interposition, 55

TR ————uEe————— S

! Governor-General in Council,

control of, over Provinecial Legislation, 217,
234

. Guarantee,

sufticiency of, 39

company, liability of, 222

y ama

om_lum,
origin and proposed abolition of, 2

“Harrison,

Hon. S. B., author of ** Analytical Digest,” 95

Hatherley,

the late Lord, sketch of career of, 300

i High School Districts,

alteration of boundaries, 39

; Highway—see Way
Hiring and Service,

action for wrongful dismissal, 42
rescission of contraet of, 168

Holmested,

Mr. G. 8., Manual of Practice by, 375, 416
death of Mr, Arthur, 457

: Horse Cases— see Animals,

judgment of Moss, C. d.,in Fixken v. Byooke,  Husband and Wife— e Married Woman, Marriage

59
against mutual insurance company, when may
be issued, 124

irregular return to, in County Court, 172

not following judgment, 172
Executor,

rights of judgment creditor against, 162
Lxemption—see Distress.
Extradition—asee Criminal Law.

Infa

nt,

defendant—day reserved to shew cause in fore-
closure suit, 110, 155

custody of —1mbecility of parent, 277

rights of, as co-partner, 305

extension of Act respecting guardians of, 318

service on, out of jurisdiction, 339

effect of compromise on, 135

Influence,

Ferguson, )

Mr. Thomas, Q. C.

Chancellor, 216

Fietion, o

of priority—date of judicial act, 306, 343
Fire

loss of buildings by, pending contract of sale, 115

extending by agency of wind, loss oceasioned by,

355 '

Fireworks,

nuisance by letting off, 2
Fixture,

sign-board a tenant's, 114

when machinery a part of realty, 118
Flotsam and Jetsam—see end of each number.
Forfeiture—see Landlord and Tenant
Forgery,

of draft, 174
Fraud,

penetration of Moss, C. J.,in detection of, 59

fraudulent conveyance set aside, 83
Fraudulent preference,

chattel mortgage—defective registration, 4]
Furniture,

agreement to lend on hire, 461

usage of hotel-keepers as to, 462

, appointment of, ay Vice.

)
Y

Garnishee proceedings
in Division Courtr—asee Division Court
" operation of garnishce order under Judicature -
Act, 822
order not granted on partners in name of firm, ,
341
attachment of equitable debt, 479
General average,
liability to, ship stranded ‘o save crew, 45

i
i
i
i

undue. exercised by father—parental control,
464

Insolvency,

rights of gsecured creditor to rank on estate, 21
joint and separate creditors as to rank-
ing, 121

payment in contemplation of, 125

concealment of assets by insolvent. 128

action under sec. 133 of Act of 1875, 174

movey earned by personal labour of insolvent
privileged, 187

pankruptey in England, Lord Sherbrooke on,
356

Insurance,

of ** grocery "—sale of liquor, 22

misrepresentation—incendiarism, 40

accident policy—violation of condition, 44

marine policy—notice of abandonment, 103

where buildings destroved by fire pending con-
tract of sale, 116, 460

life policy—overdue premium, 122

sufficiency of notice of material change, 147

powers of directors of company as to calls, 150

statutory conditions—buildings within 100 feet,
151

authority of agent of company to delegate
authority, 206

mechanic’s lien on equity of redemption an in-
surable interest, 307

amendment of Act respecting, for benefit of
family, 318

admission of parol evidence, 403

re-insurance after arrival of vessel, 407

“ Interest,

liability of trustee for compound, 59
on sums advanced brougbt into hotchpot, 382
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Interpleader,
new Act respecting, 315
no right of appeal when suit in Div. Ct., 429

James, Lord Justice,
death of, 253
judicial character of, 284
Joint Stock Companies,
review of Stephens on Law and Practice of, 227
election of directors, 275
new Act respecting, 318
Judges,
Mr. Alpheus Todd on complaints against, 400
Privy Council practice on removal of colonial,
402
the right to remove County Court, 445
Judgment,
setting aside—reasonable {ime, 245
in default of pleadings, 478
unwritten, becoming common in England, 254
evidence by aflidavit on motion for, 342
order to sign, in action to recover land, 363
and execution under Rule 324, 387
final, after appearance, in mortgage suit, 476
Judicature Act, 3,
remarks on various sections of proposed bill, 37
law as to costs under, 93 |
annotated editions of, 113, 216, 359 |
no conveyancing to be done by County Court
clerks under, 177
alleged errors and difficulties in, 178, 221, 248,
312
distribution of business at Osgoode Hall, 281
selection from English practice cases on, 311
new rules of court, 312
action of judges in relation to, 312

Barwick’s outline of an action under, review

of, 326 |
procedure in County Courts, 327 :
payment into Court under, 332 |
new procedure under, article on, 357 :
decentralizing policy of, 364 i
review of Holmested's Mannal of Practice,
jurisdiction of officers of Court, 430 i
Junior Bar, 1
representatives of, elected as benchers, 165 !
Jury Laws, l
discussion of proposed alterations in, 421 !
Jury Notice, ‘
effect of omission to serve, 430

Landlord and Tenant, |
whether a sign-board is a tenant's fixture, 114
proposed legislation as to leazes, 238 |
effect of voluntary assignment by tenant, 306 |
rent accruing due under Apportionment Act!

garnishable, 324 |
license to eject without process of law, void, 464. |
special covenant by tenant, 465 |

Larceny, i

of animals, 239 |

Law-School —see Liegal Education !
Law Society,
resume of proceedings of, 14, 60, 98, 259, 333
election of benchers, 134
organization of, in Montreal, 161

act defining powers of, as to discipline, 318
Law Students,

report of committee on encouragement of legal
studies among, 263

new rule of, as to discipline, 264 ‘
|
i
i

Law Students’ Department, 23, 49, 71, 89, 175,193,
228, 245, 295, 307, 325, 350, 370, 480
Law Times, Canadian, first appearance of, 33
Lease—see Landlord and Tenant
Legal and Literary Society,
lectures and prizes in connection with, 18, 439
Legal Education,
report of Law Society committee on examina-
tions, 15
subjects prescribed by Law Society, 93
objlections to a Toronto law school controverted,
11
report of committee on encouragement of legal
studies, 263, 283
proposed plan for, 283
revival of the law school, 376,. 439, 480
Legal Legislation,
new measures proposed to be introduced, 3
Legislation,
retroactive, in connection with bill to protect
publicinterest in rivers, 201, 220
Prince Edward Island Land Acts,
235
Toronto Gravel Road Company,
320
precedents illustrative of, 31

Libel,

indictment against editor who had not himself
written, 184

License —sce Liquor License Act.

Lien,
effect of extinguishment of, on ship, 1

Limitations, Statute of,

possession as caretaker, 105, 110
bar of action on promissory 'note by, 455

Liquor License Act,

liability of servant for selling liquor without
license, 24

power of Loca! Legislature, 269

locality covered by license, 346, 427

conviction quashed under, 346

applies to Dickinson’s Island, 430

416 | Lunatic,

order for examination of—place wh ere inquiry
to be held, 414

legal responsibility of, 420

liability of, on contract, 431

appointment of committee out of jurisdi:tion
432

] Macdonald,

death of County Judge, 161, 176

' Maclennan, Mr. Jas.,

hotice of edition of Judicature Act by, 216
Malicious Arrest,

reasonable and probable cause, 47
Malicious Prosecution,

rejection of evidence, 38

reasonable and probable cause, 306
Malins, V.C.,

judicial character of, 163
Manslaughter,

agency in, 182
Maritime Court, .

decision of Judge Mackenazie, 53, 66 -

jurisdiction of, over claims for wages, 63

sale of American vessel by, 189
Marriage,

with deceased wife’s sister, 139, 230

present state of law with regard to, 180

as regards Quakers, 181



Marriage— Continued.
loose solemnization of by ministers, 182
when one party intoxicated, 243
Married Woman,
dower of —see Dower,
power of proctor to compromise for, 7
separate estate of, 21, 417 . i
necessity of legislative interposition, 55 !
reduction into possession of choses in action
of, 129
property of—case of Lawson v. Laidlaw, 211
certificate of discharge of mortgage by, 31¢ ;
injunction to restrain dealing with separate es- |
tate of, 342 ’
suing by next friend —security for costs, 365,479 |
specific performance of agreement for separa- |
tion, 413 ‘
!
|
}

form of settlement approved by Court, 433
McDonald, Hon. James,
appointmentof, as Chief Justice of Nova Scotia,
215
Mechanics' Lien,
practice where within jurisdiction of Division
Court, 70 :
what should be alleged in bill to establish, 111 !
jurisdiction of Court of Chancery in suit to es- I
tablieh, 111 i
computation of time, 187 !
Act as to, not proving sstisfa(':tory, 233
on equity of redemption, an insurable interest, |
307 \ !
Merchant Shipping Act, ',
construction of, 66 !
Military Law, |
Chief Justice Cockburn on limits of, 13
Mistake—see Title.
Money,
finder of lost, 73
Money Demand,
what constitutes, under recent D. . Act, 87
Mortgage,
whether registration of assignment, notice to
mortgagor, 30, 52, 72
merger of mortgage debt, 44
second mortgage—responsibility of trustee, 46
purchase of part of mortgaged estate, 84
sale of lands subject to, 85
fraudulent representatien as to, 107
fiduciary relation between parties to, 118
mortgagee in possession, 185
interest after maturity of, 169
paid but not di:charged, 242
assignment of, subject to equities, 242
on unplanted crops, 254
property in young of animals under, 285
of estate tail in fee simple, effect of, 288
of land, distress clause in, 290
recent Act enabling owner of land to mortg,
free from dower, 317
mortgagee taking possession at a rent, 380
or no mortgage—admission of parol evidence,
3

application of proceeds of distress by mortgagee,
463 T
Mortmain,
bequest void under statutes of, 128
Moss, Chief Justice,
death of, 33

INDEX.

sketch of his oareer, 55
his labours for the University of Toronto, 57
his judicial character, 58 :
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Moss, Chief Justice—Continued.
some of his most important judgments com-
mented on, 59 .
remarks of Mr. Justice Burton regarding, 90
resolution of benchers of Law Society as to, 90
Municipal Law,
qualification of councillor, 108, 187
of alderman, insufficient declara.
tion of, 186
effect of resignation of candidate, 127
prosecution for voting more than once for
mayor, 158
mandamus against municipal officer whose -
office has expired, 355
Manicipality,
decision of C, J. Moss as to bonuses granted
by, 59
Mutual Insurance Company,
assessment on premium notes, 125
failure to deliver proof within 30 days, 151
liability of policy-holders in, 168
amendment of Act respecting, 319
policy issued by, not subject to Uniform Con-
ditions Aect, 404

Negligence,
of carrier, where goods ** at owner’s risk,” 59
of street railway company—passenger riding on
platform, 204
by letting off fireworks, 222
curious cases of, 301
injury from fall of detective wall, 306
Newspaper,
responsibility of editor and publisher of, for
libel, 184
advertisement in, for funds to carry on appeal,
a contempt, 186
copyright of article- published in, 214, 382
recent English Act to amend law of libel, 467
New Trialo
rule in granting, where damages trifling. 411
power of Privy Council to order, 415
of Court of Appeal to direct court below
to re-open question of, 442
Nolle Prosequi,
right of crown counsel to enter, 9
when Attorney-Gieneral may enter, 9
practice regarding, 9
whether County Crown Attorney may enter, 10
Notarials,
amount partly made up of, ascertained by de-
fendant’s signature, 209
Notes of Recent Decisions, 184, 222, 306
Notice of Trial,
in ejectment, 363
no countermand of, now allowed, 363
served on Toronto agents, 363
served too soon. 363
Chancery practice not followed as to, 429
replication unnecessary before giving of, 429
Nuisance,
when are burial grounds a, 204
by letting oft fireworks, 222
what necessary to obtain interlocutory injune-
tion against, 225

Official Referee,
practice on objections to report of, 391
jurisdiction of, under Judicature Act, 452
Osgoode Hall Library, ‘
latest additions to, 328, 398, 482
suggestions for promotion of comfort in, 419
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Osgoode Hall Library—Continued.
opening of, in the evening, 459
suggestions as to works bearing on general

literature in, 459

Osgoode Legal and Literary Society,

opening Miscellaneous Library at request of, 49

prizes bestowed by Law Society to, 62

publie meeting of, 89

numerous attendance on lectures in connection

with, 112

Partnership,

dissolution of—payments by continuing partner, |
63

amendment of Act respecting registration of,317
garnishee order not granted on members of, in
name of their firm, 341
action for dissolution of, on equitable grounds,
367
service of writ on, 452
Parties,
joinder of deferdants in cases of doubt, 410
Patent,
infringement of, 274, 424
for combination of two previous inventions,
382
Payment into Court,
effect of, in certain cases, 332
under Judicature Act, 332
Pleading,
amendment of, 347, 432, 477
under Judicature Act, not a lost art, 359
allegation of contract—Statute of Frauds, 415
eﬁe%t of pleaof non est factum under O.J. A,,
469
Police Officer,
offences induced by, 303
sheriff acting as, 304
Poundage—see Sheriff
Practice,
production before and after decree, 24
confirmation of report, 24
dismissing bill for want of prosecution, 85
under Judicature Act, 358
report of English Committee on Legal Pro-
cedure, 422
uniform system recommended by, 423
Presumption— see Evidence
Principal and Agent,
fraud by agent of loan company, 22
right to double commission, 42
of agent to commission, 167
Principal and Surety—see Surety
Privileged Claim—-see Insolvency
Privileged Communication,
by public officer, 103
informations by solicitor, before beginning of
suit, 391
Privy Council,
rights and practice of, in granting new trial,
406, 415
Production of Documents,
practice as to, under Judicature Act, 323, 434
time when plaintiff entitled to order for, 456
Prohibition,
jurisdiction and powers of deputy judge, 40
appeal to sessi®ns by defendant, 82
writ of, to municipal corporation, 266
Promissory Note—see Bills and Notes
Property,
assignment of after-acquired, 254

EL NN

Protest—sgee Bills and Notes

Public School Acts,
powers of County Court judges under, 4
disqualification of trustee under, 443

Public Streams Bill,
disallowance of, by Dominion Government, 213,

217

See Rivers

! Quakers,
exception to marriage law in favour of, 181
Queen’s Counsel,
right of, to defend prisoners, 74, 233
duties and privileges of, 76
list of recently appointed, 313
Quieting Titles Act—sce Title.

Railways,
carriage of goods—notice of arrival, 23
condition as to liability, 23
important judgments of C. J. Moss affecting, 59
agreement to * make and maintain ” fgrm cross-
ings, 129
street railways, liable for negligence, 204
liability of, for negligence in management of
engines, 313
purchase by, 463
Real Property,
proposed reforms in law of, 2
assimilation of freehold with leasehold tenure, 2
| review of Leith and Smith’s Blackstone, 26
assimilation of descent of, to that of personalty
recommended, 299
Receiver,
| unauthorized payment by, 64
: appointment of, 273
: after final judgment, 366
Re-entry—see Landlord and Tenant
Rent—see Liandlord and Tenant
Report on Sale,
sale not complete till confirmed, 115
Reporters,
duties of, how performed at present, 254,277 "
Reports,
digest of Ontario, completion of, 95
{ of Supreme Court, 177
of unwritten judgments necessary, 253, 277
| Reservation,
of certain quantity of land from conveyance,
148
Retroactive Legislation—see Legislation.
Reviews, ,
Blackstone's Commentaries, edited by Alex,
Leith and J. F. Smith, 26
] Robinson and Joseph’s Digest, 95
| Kehoe on Choses in Action, 210
| Harris’ Criminal Law, 227
! Stephens on Joint Stock Companies, 227
& A Collection of Latin Maxims, 309
|
|

Barwick’s Outline of an Action, 326
Tifiany on Registration of Titles, 352
Holmested’s Manual on Judicature Act, 416
Indermsaur’s Manual of Practice, 418
Moak’s Underhill on Torts, 481
Brown’s Law Dictionary, 482
Right of Way—see Way.
Rivers, .
discussion of bill to protect publio interest in,
201
right to use improvements necessary to render
navigable, 203, 289
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Rivers—Continued.

disallowance of recent Act of Ontario Legisla-

ture, 213, 217, 315
copy of report of Minister of Justice, 231

Sale,

confirmed, 115

state of law in United States, 116

practice as to opening biddings in Ontario and
in England, 116

of goods ¢ to arrive,” construction of, 149 ;
i

of manufacturer's own make, 406
School Law,
powers of Municipal Corporations to establish '
or alter sections, 4 .
disqualification of trustee, 143
Seaman,
meaning of, within Merchant Shipping Act, 66
SELECTIONS, '
agency in manslaughter, i82
larceny of animals, 239
notes of horse cases, 285
the late Lord Hatherley, 300
curious cases of negligence, 301
offences induced by police officers, 303
inequality of sentences, 320
almanacs as evidence, 360
Service,
out of jurisdiction, 339, 434
of writ, on order to revive, 365
extending time for endorsing date on writ, 368
of writ on firm in firm name, 4.52 )
substituted, where no communication haq, 477 |
of notice of appeal on solicitor under Mgsters
and Servants’ Act, 182 |
Set-off—see Counter-claim, Costs I
Sheriff, i
allowance to, in lieu of poundage, 156
offence induced by, acting as police officer, 304
when entitled to poundage, 428-
Shipping—sce General Average, Merchant Shipping
Act, Maritime Court, Lien.
Sigu-Boards,
decision of Bacon, C. J., on iaw of, 114
Signature, i
of defendant, under recent Div. Ct. Act, 87 137, |
197 i
Slander,
action for, by medical practitioncr, {3 !
of a person in his calling, 355 :
Solicitors, ;
power of to compromise suits, 7 i
responsibility to client in such cases, 7 t
responsibility of town agent to client of prinei- |
pal, 22 %

)
i
[
1
i

|
i
{
i
I

unprofessional advertisements by, 91
defsulting attorneys, 249, 253 i
omitting to pay counsel fees, 298 ‘,
conveyancing charges, 326 ;
lien of on marriaye settlement, 306 ’
privilege of solicitor who is witness to an jpstrn- |
ment, 462 |
Spragge, . |
Hon. J. G., appointment of, as Chief Justice of |
Ontario, 199 |
Statute of Frauds,
verbal promise not to be performed within a i
year, 64 !
signature of party to contract, St i

Statute of Frauds—Continued.
sale of goods upon condition as to re-purchase,
148

Statute of Uses,
proposed abolition of, 2

) | Statutes
contract of, loss of buildings by fire pending, 115 |
by Court of Chancery, not complete till report '

construction of, G4
operating retrospectively, different kinds of, 202
consolidation of Dominion, 440
Stoppage in transitu,
decision of C. J. Moss as to, 59
Streams—sce Rivers
Street Railways—see Railways
Sunday—see Contract
Surety,
discharge of—withholding of facts, 11
non-joinder of principal in action against, 130
release by creditor of one co-surcty, 153
Surveyor,
liability of, for negligence, 287
Supreme Court,
proposed bill to abolish, 93
general rule of, as to appeals, 133, 160, 378
difticult question of jurisdiction in, 230

Taylor and Ewart,
notice of annotated edition of Judieature Act
by, 216 edition udicature Act,
Telegraph Message,
damages for failure to deliver, 25
Third Party,
position of, ‘when whole matter cannot be dlis-
posed of in one trial, 368
Tichbol:ne Tus_l,
Chxeé Jlu)stlce Cockburn’s charge in, commente |
on, 12
Time, .
fro;.;‘?vhlch writ takes effect —fraction of duy,
3]
Title.
nnprovements under mistake of, 44
cvidence of—constructive possession, 46
Quieting Titleg Act—misdescription, 155
outstandxqg undivided interest, 155
abstract dispensed with, 155
release of Div. Ct. bonds, 155
consent of tenant for life, 155
effect of certificate of discharge, 155

conveyance after proceedings tiken, 136
Todd, Mr. Alpheus, P '

hpnours bestowed on, 213
views of, as to limits of Imperial authority, 218
complaints against the judiciary, 100
Trade Mark, P 8 ! y

for laundry soap—resemblance, 175
Transeript—see Division Court
Trustee,
liability of, for compound interest, 59
constructive trustee —Statute of Limitations, 85
sale under power by, 15
appointment of interested, 207
allowance to—diseretion of judge, 288, 295

Unlicensed Conveyancers,

united action as to, recommended, 3

unfair competition with, 29 ]

their advertising methods—-suggestions for re.
pression of, 50, 310

specimen advertisements of, 7¢, 131

attempts by professional men to proteot them.
selves against, 94, 396
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Unlicensed Conveyancers —Co itinued.
committee appointed by Benchers, 101
Gounty Court Clerks no longer to be, 177
rights and wrongs of the profession, 376
not countenanced in Australia, 420
inaction of Benchers as to, 459

Vendor and Purchaser,
what evidence necessary, where title by fore-
olosure, 65
respective rights of, where buildinge destroyed
by fire, pending contract of sale, 115, 460
daty of vendor as to incumbrances, 292
Voluntary Deed,
set aside, where exesuted without independent
advice, 83

Wages,

seaman’s claim for, 66
Walkem, Mr. Attorney-General,

new co le for British Columbia prepared by, 114
Wall,

injury fro.n fall of defestive, 306

Way,
what required to prove dedication of, 25
judgment ot-Moss, C. J., in Yeomans v. Wel-
lington, 59
obstruction of right of, 130
obligation to fence ditch, 167
Widow—see Dower
Will,
determination of life estate by marriage or
death, 23
legacy on termination of life estate, 64
implied assent to devise, 65
construction of, vested remsinder, 84
devisee raising money on mortgage, 86
right to redeem given by testator, 128
obtained by interrogation, testamentary ocapa-
city, 170 .
meaning of word *‘family” in, 227
of Mr. Goodhue, act as to, 234
recent cases on, in Eaglish law reports, 425.
Writ,
issue of, not a judicial act, 306, 343
timo from which writ tak:3 éffect, 313, 480



