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The question of judicial pensions is now settled by an act just
passed at Ottawa. As to judges of the Supreme Court and of any
Superior Court, they are entitled upon resignation—if seventy-five
years of age and have continued as judges for twenty years, or,
have attained the age of seventy years and continued as judges for
twenty-five years, or, have continued in office as judges of one or
more of the said courts for thirty years, to a life annuity equal to
the salary they had received. By another section it is pro-
vided that “Every County Court Judge who has attained the age
of eighty years shall be compulsorily retired; and to any Judge
who is so retired, or who, having attained the age of seventy-five
years, resigns his office, and in the latter case has continued in
office for a period of twenty-five years or upwards, His Majesty
may grant an annuity equal to the salary of the office held by him
at the time of his retirement, or resignation ; or, if he had continued
in office as such Judge for a less period than twenty-five years and
become afflicted with some permanent infirmity, disabling him
from the due execution of his office, an annuity equal to two-thirds
of such salary ; the annuity in either of the above cases to com-
mence immediately after his retirement or resignation, and to
continue thenceforth during his natural life.”

The Principal of the Ontario Law School having
been successful in his request to that effect, a very interesting
lecture was delivered there by that eminent English jurist, Sir
Frederick Pollock, on the subject of “ The Common Law and the
Foundations of Justice” That the subject was treated in a
masterly and interesting manner goes without saying. We only
regret that want of space prevents our giving Sir Frederick’s
scholarly words in full. He spoke of modern law as having been
derived partly from the Roman law and partly from German law,
the common law of England being the historical outcome and the
principal exponent of the latter, the former, of course, being the
more ancient, but the common law being the more continuous, and
in force in a crude form from a very early period, probably as far
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back as the 13th century or before, when there were no permanent
judges and no recognized system of juries, Sir Frederick then trac.
ed the history and development of the common law, dealing espec-
ially with four features by which it has been continuously charac-
terized: publicity of procedure; the neutrality of the trial court; the
interpretative and legislative functions of the Court, and the
absence of privilege on the part of the officials of the Court. He did
notregard these features of the common law as by any means obsolete
or likely to become so, the art of jurisprudence being like the art
of war—the nature of the contest remaining the same, though
methods and devices might change from age to age. He conclud-
ed by saying that the common law was bound up with the des-

tinies of the English speaking nations.

As the profession of the law is somewhat prosaic in its char-

acter, it is refreshing occasionally to refer to the comical side

of things. Statutes frequently afford some recreation in this respect

and we are indebted to the last volume issued by the Ontario

Legislature for some items of that nature. Sec. 2 of the Statute

Law Amendment Act provides that “whenever a holiday falls on

a Sunday, then the day next following shall be in lieu tlereof a
legal holiday throughout Ontario, and shall be kept as such under
the same name”. By the Interpretation Act, s. & (16), which
applies to all acts passed by the Legislative Assembly, the word
“holiday” includes Sundays. Ergo, whenever a Sunday falls upon
a Sunday, which it is pretty sure to do every week, the next day
to it, Monday, must be kept and observed as Sunday. Whether
there is any judge on the bench with a mind sufficiently cribbed,
cabined and confined by strict rules of logic to so interpret this
section, we do not undertake to say, but, would commend this
interpretation to the consideration of the officials of the Sunday
Observance Association. Again; sec. 17 makes “all rights under
letters patent or any equitable or other right property interest or
equity of redemption therein saleable under execution.” As we
have no impecunious peers, &c, in this country, that class
of patent can be eliminated from the discussion, Possibly, how-
ever, it might be well to warn His Majesty’s Counsel to pay their
debts for fear of having their silk gowns, and all other their rights
and interests under their patents, sold to satisfy rapacious credi-

tors.
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PROVINCIAL LEGISLATION OF 1903.

The result of the labours of the Ontario Legislature at its
recent session is embodied in 2 bulky volume of 1200 pages, the
greater part of which is made up of the Consolidated Municipal Act,
and Acts of a private nature. The volume has been issued with
commendable promptitude, and though not altogether free from
defects, nevertheless reflects credit on the Provincial officials
charged with its production. It would be a waste of time to refer
here to all the statutes comprised in this volume but a glance at
some of its contents will probably be useful.

Chap. 7. The Statute Law Amendment Act is one of the
usual omnibus Acts which we have learned of late years to look
for every session as a matter of course.

Sec. 16 effects a needed amendment in the Arbitration Act
(R.S.O.c. 62 s. 8) by extending its provisions as to the supplying
vacancies in the office of arbitrator to cases not hitherto within its
" scope, which only applied to the case of references to two
arbitrators, one to be appointed by each party. The section as
amended now includes not only that case, but also the case of a
reference to three arbitrators, one to be appointed by each party
and the third by such two arbitrators, or by any other person, or
in any other manner, or where a third arbitrator has been appointed
under the Act. Where the arbitrator appointed by either party
dies or becomes incapable, or where the opposite party refuses to
appoint an arbitrator the court or judge is empowered to make
the appointment. The section seems however still defective in not
providing for the case of a default in appointing a third arbitrator.
The section as amended might be held to cover the case of an
arbitrator appointed by one of the parties refusing to appoint a
third, but it certainly does not cover the case where the third
arkitrator is to be nominated otherwise than by the parties to
the arbitration, or by the arbitrators appointed by them. If a
third arbitrator refuses to act or is incapable or dies, the court or
judge may appoint, but this obviously does not cover the case of
neglect to appoint a third arbitrator.

Sec. 17 amends the Execution Act by making “all rights
under Letters Patent, or any equitable or other right property
interest or equity of redemption therein” personal property and
liable to be seized and sold under execution. What is meant by
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“all rights under Letters Patent” seems to require some judicial
‘explanation. Taken in its literal sense it might produce some
unexpected results. Probably the section is intended to apply to
patents for inventions only; if so, it is a pity it was not more
explicitly worded.

Sec. 18 also referring to the Execution Act provides that a
purchaser under execution of equitable rights in personal property
is not to be personally liable to satisfy any mortgage or other
incumbrance effecting the same. Why this provision should have
been inserted is not apparent. In the case of the sale of the equity
of redemption in lands in execution there is an express provision
(R.S.0.c. 77,s. 32) in effect obliging the purchaser to indemnify the
mortgagor against the payment of the mortgage debt, but no such
statutory liability was imposed by s. 17 on the purchaser of an
equity of redemption in chattels. Why, however, a different rule
should prevail as chattels in this respect, is one of those things
 that no fellow can find out.”

Sec. 26 extends the provisions of section 28 (a) of the Trustee
Act (see 63 Vict. .17, 5.18) to the case of trustees appointed by the
court, who are thus enabled to pass their accounts in a summary
manner in the Surrogate Court. And section 27 further amends
the Act by enabling the court where the trustee is a barrister or
solicitor to make him an allowance for services rendered of a
professional character, thus giving a legislative reversal to the
rule of equity established by a long chain of decisions: see
Holmested & Langton, p. 848.

Sec. 29 amends s. 11 of the Assignment and Preferences Act
(R.S.0. c. 147) by giving the assignment priority over attachments
and garnishee orders, and orders appointing receivers. Here
again the amendment appears to be loosely worded, and it is not
clear whether a garnishee order to pay over which has been
actually acted on, is within the section.

Sec. 30 makes an amendment in the Chattel Mortgage Actasto
the form of the affidavit of bona fides and the affidavit required on
the renewal of a chattel mortgage, which practitioners will do well
to note; possibly some of them have already made a slip in this
matter. The section provides that “any such affidavit made by an
officer or agent shall state that the deponent is aware of the cir-
cumstance corinected with the sale or mortgage as the case may
be, and nas personal knowledge of the )acts depesed to."

%
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appurtionment is to be made.

not in any one case

executors or administrators

to order

Sec. 31 makes some trifling amendments to the Infants Act
(RS.O. c. 168 by making it clear that the jurisdiction of the
Surrogate Court to appoint guardians of infants is not dependent
on their having property.
Sec. 32 amends the same Act by providing that “ The fees to
be charged to applicants for all proceedings and services where
the whole estate and effects do not exceed in value the sum of
exceed the
$2” It will probably take a judicial decision to settle whether
“the fees” referred to are the fees of court or “ the fees of solicitors
and counsel,” or all of them combined, and also how, if at all, the
These attempts of a benevolent
legislature to compel people to do work for nothing are sometimes
found expensive, and fail of their object.
Sec. 33 provides that where persons other than barristers or
solicitors are appointed notaries, the territory within which they
may act may be limited by the commission appointing them. We
doubt very much the desirability of the Government acting on the
section, as it will necessitate inquiry as to whether a notary is
acting or has acted within the prescribed limits.
better become a dead letter.
Sec. 35 empowers sharehoiders of Ontario companies to
authorize their directors to delegate any of their powers to a
committce of not less than three to be elected by the directors
“from their number,” ie., we presume from members of the

sum of

This section had

By sec. 46 the liability of employers for breach of the provisions
of the I'actory Act are made subject to the limitations of s, 7 of
the Workmen’s Compensation Act as to the amount of damages
which may be recovered.

Sec. 50 enables a Surrogate judge on the passing of the

money or

securities appearing to be in their hands, belonging to infants or
lunatics, to be paid into or deposited in the High Court under
the Trustee Relief Act (R.S.O. c. 336, s. 4.)

Scc. 60 makss a further amendment of the Chattel Mortgage
Act (RS.0. c. 148) by providing that mortgages of the rolling

stock of incorporated companies to secure bonds together with the

affidavits required by the Act, and renewals thereof, are to be filed

in the office of the Provincial Secretary,

T o,
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The Judicature Act (R.S.0. c. §1) as usual comes in for a cer.
tain amount of amendment; but chap. 8, by which the amendments
are effected, is by chap. g declared not to come into operation unti}
Ist December next unless an earlier day is fixed by proclamatjpn
of His Honour the Lieutenant Governor.

The principal amendments made by chap.8 are first the establish.
ment of a new Division of the High Court, to be called the
Exchequer Division, to be presided over by a chief justice or two
puisne judges. .

Sec. 4 empowers the Court of Appeal when composed of less
than five judges to direct an appeal to be argued or, if necessary,
re-argued before the full court.

Sec. 5 enables the Court of Appeal to sit in two divisions,

Sec. 7, we observe, makes provision for the sitting of a
Divisional Court while the assizes are going cn. .

Sec. 8, we are glad to notice, in effect provides that all
Divisional Courts shall be composed of thiee judges.

Sec. 10 restores appeals from the Master in Ordinary to a.
Judge in Court. Why the anomaly was created of transferring
such appeals to the Divisional Court no one knows.

Sec. 11 provides that where an action is brought on a.
judgment recovered in Quebec the costs of “ obtaining the judg-
ment” are not to be recoverable without a judge’s order, which is
not to be granted unless the judge is satisfied that the costs were
properly incurred, nor if it would have been a saving of expense to
have sued in Ontario on the original claim.

By sec. 13 the word “ writ” in Rule 162, which relates to service
out of the jurisdiction, is made to include “any document by which
a matter or proceeding is commenced.”

Chap. 11 enables mortgagors of real estate in default, notwith-
standing any agreement to the contrary, to pay the principal in
arrear on giving three months' notice or paying three months’
interest. If he fails to pay according to notice he is thereafter
only entitied to make such payment on paying three months
interest in advance. This provision appears to apply only where
the mortgagor is in default, and only as to the amount in default.
It does not authorize him to accelerate payment of principal as to
which he is not in default, and the Act would probably not apply
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to principal money, the payment of which the mortgagee is
entitled to accelerate by reason of the mortgagor’s default in
parment of an instalment.

Sec. 17 of R.S.0. c. 121, is further amended by adding thereto
a sub-section enabling a mortgagor to redeem at any time after
the lapse of five years from the date of the mortgage, notwith-
standing the mortgage may not be due,on payment of three
months’ interest or giving three months’ notice.

Chap. 12 makes some important changes in the Land Titles
Act (RS.O. c. 138). Sec. 1 deprives a claimant of right to
compensation out of the assurance fund whenever the person
registered as owner could by a duly registered deed have con-
ferred as against the claimant a valid title to a bona fide purchaser
for value, without notice of any defect in the title, provided no
sufficient caution was registered by the claimant,and not then if
he had notice of the application for registration and failed to
appear, nor where the claimant’s own negligence has contributed
to the loss.

Sec. 5 reduces the payment to be made to the assurance fund
from one-fourth of one per cent. of the value of the land to one-
fourth of one per cent. of the value of land apart from improve-
ments, and one-tenth of one per cent. of the improvements; and in
the case of registration with a possessory title only the charge is to
be reduced from one-eighth of one per cent. of the value of the
land to one-eighth of one per cent. of the land apart from
improvements, and one-twentieth of one per cent. of the value of
the improvements. By sec. 6 the applicant for first registration
may on certain terms defer paying the charge, and make it a lien
on the land on any transmission thereof. How the Master of
Titles is to enforce the lien does not appear.

Chap. 13, 5. 1, makes a change in r1egard to the provisions in
lien notes on conditional sales of chattels as to revenue, and
prescribes a notice to be printed in red ink across the face of such
notes. By sec. 2z railway contracts for the conditional sale or
bailment by incorporated companies of rolling stock are to be
filed in the office of the Provincial Secretary.

The Insurance Act seems to be somewhat like the Municipal
Act in regard to its constant need of amendment. Chap. 1§
effects several amendments in regard to matters of detail in the
Insurance Act. Inter alia, sec. 3 authorizes beneficiaries or
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assignees of insurance policies having the right either at law or in
equity to receive and to give an effectual discharge to the insurer
to sue for money payable thereunder in their own names. ’
Chap. 18, which extends over 38 pages makes divers’ amend-
ments to the Municipal Act, all of which amendments are,
however, embodied in the following chap. 19, being the Consolidated
Municipal Act, which comprises 394 pages of the volume and upon
which it is needless to dwell.
We believe we have now touched upon most of the provisions

of general interest to the profession. We are glad to observe that
in the arrangement of the Statute Law Amendment Act care has
been taken to arran‘ge the various sections according to the
chronological order of the chapters and sections of the various
statutes amended. This arrangment is departed from in one
particular in the amendment of the Judicature Act where we find
the amendment to s. 183 is followed by an amendment to three
prior sections.
G. 5. HOLMESTED

SUNDAV OBSERVANCE.

TheLord'sDay Alliance have,tojudge from the utterancesof their
moving spirits, formed the conclusion that no serious handicapping
of the Society’s endeavours to enforce Sunday legislation will resalt
from the Privy Council’s judgment in Attorney-General of Ontario
vs. Hamilton Street Railway Company, delivered last Juiy.

The writer ventures the belief that the ground of their con-

-fidence will be found illusory. They lean for support upon two
things, (1) a declaration by Chief Justice Armour, contained in
his reply to the several questions referred by the Licutenant
Governor-in-Council to the Court of Appeal for determination,
and (2) a sentence occurring in the judgment of the l.ord Chan-
cellor, sustaining the Chief Justice's dissenting opinion, through
which agreement with that declaration is by upholders of the
legislation deduced.

Chief Justice Armour’s expression, however, being wholly
unnecessary to the decision—(the point he assumes to determine
was not even argued before the court) was the purest obiter dictum,

His answer to the question is, “ The profanation of the lLord's
Day is an offence against religion, and offences against religion
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are properly classed under the limitation ‘crimes,’” and, consequently,
the enacting of laws to prevent the profanation of the Lord’s Day,
and imposing punishment therefor by fine, penalty or imprison-
ment, properly belongs to the Parliament of Canada, under sub-s.
27 of s. 91 of the Bricish North America Act, and, to this extent,
c. 246 is beyond the powers of the Legislature of Ontario. The
consequence of this opinion is that, to this extent, CS.U.C. c. 104
is still in force, never having been repealed by competent
authority.”

The second and closing paragraph of this pronouncement is
that which it is now desired to emphasize, The Lord Chancellor's
observation from which a sanction for Chief Justice Armotr's
reasoning is argued comes to us in the report {Times Law Reports,
vol. 19, p. 612) as follows : “ It was impossible to doubt that an
infraction of the act which was in operation at the time of Con-
federation was an offence against the criminal law.”

Reasers of this language will notice that it falls very far short
of placing the seal of approval upon the Chief Justice's thorough-
going statement.  All that the Lord Chancellor intimated is that
CS.U.C.. c. 104 was in operation at the time of Confederation—a
view not likely to be disputed by anybody—and that disregard
thereof would contravene the criminal law. Is it, in fact, only
anothcr way of saying that the subject about which the controversy
existed would, under the division of powers ordained by the B.N.A
Act, pertain thenceforth to the Federal authority.

The first point to be considered is the meaning of that section
of the British North American Act on the strength of which the
late Chief Justice's assertion must have been made. Sec.129 reads,
“except as otherwise provided by this Act. all laws in force in
Canada, Nova Scotia or New Brunswick at the union
shall continue in Ontario, Quebec, Nova Scotia and New Brun\-
wick respectively, as if the Union had not been made” Now,
what signification do the words “in force in Canada” have? The
title-page of the volume which comprises the Consolidated Statutes
of Upper Canada declares its contents to be Consolidated Statutes
which apply to Upper Canada only. How can it possibly be
main‘ained that laws expressly limited to a segment of territory
could operate in such territory as a whole?

It will of course be remembered that different legislation on a
given subject for each of the Provinces was almost as freely intro-

BERR
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duced as a uniform law for both. Reference indeed to the statutes
discloses the fact that conflicting measures in respect of this
matter had been enacted. Why not affirm that a Bill announced
by the Imperial House ‘o affect Ireland alone embraced Great
Britain ? :

Reg. v. Hart, 20 O.R., 611—a decision of the Common Pleas
Division en banc—may throw light on the situation. There, the
question before the Court was whether a defendant prosecuted for
infringement of a municipal by-law, was under the law as then
existing a competent witness for himself. The Court, holding that
he could not be such a witness, points out that the words, “ impased
by or under the authority of this Act,” (Municipal Act) and
“ exhibited or made under this Act” did not include the case of
a fine inflicted or a complaint laid under a by-law. The cir-
cumstance that a statute has force within the undivided Province,
whereas, a by-law extends no further than the municipality
must have supplied in part the ratio decidendi of the judgment.
Would there be any difference in principle in the case of laws of a
country acquired by purchase or cession by another Power? [t
could hardiy be dcubted that unless explicity preserved by legis-
lation emanating from the new sovereignty, such laws would
became obsolete.

Iflaws confined to one or other Province had been intended
to be characterized, how easy it would have been to place the
matter beyond peradventure. The usez of the phrase “laws of
Canada,” instead of laws in force in Canada, would exactly have
met the difficulty.

Then, what sense ought to be attached to the opening words
of section 129, “except as otherwise provided by thisact?” They
cannot be devoid of meaning altogether. The British North America
Act does not expressly repeal any legislation. So that, even if
statutes governing a single component of the Union answered the
description, many will be disposed to think that all measures of a
representative body, having to do with matters in respect of which
it had lost the right or been deprived of the capacity to legislate,
would from the time of the alienation cease to be in force. Surely
the enactment could not have been meant to bring about the
survival of legislation other than such as might relate to subjects,
authority over which remained with the individual Provinces.
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Is it quite clear, besides, that nothing iess than a positive
affirmation by Parliament that prior legislation upon the subject
dealt with, derogating from the scheme and tenor of the later, was
annulled, would occasion its repeal? There can be no doubt, at
any rate, that the Dominion has by enacting sections 170 to 173,
inclusive, of the Code, as well as by provisions of the Railways and
Canals Act, inaugurated laws bearing upon the sanctity of the
Lord's Day.

The suggestion is broached that the Legislature might be able
to surmount this adverse judgment of the Privy Council by exac-
ting from every shop-keeper, under the provision of s. 92, sub-s. 9
of B. N. A. Act, a license to prosecute his cailing, and then restrict
the time of its exercise to week-days. If the regulations on the
statute book of the Province against Sunday liquor-selling can
outiive the decision, not a little could be argued in favor of the
proposition.

“Granting that Chief Justice Armour’s theory is correct would it
be poss.ble to secure a conviction under C.S.U.C. c. 104? It must
be remembered that prosecutions of this nature are usually in-
stituted as the result of evidence by decoys. Under the above
statute the informant is incompetent as a witness. The Evidence
Act of the Dominion as well as of the Province, declares that interest
shall no longer be a bar to the admission of a complaiffant's
testimony, but the Upper Canada statute cannot of courss receive
any bolstering from such acts. It has to stand on its own legs.
The laying in every case of an information on oath is obligatory,
and the wording of the section which prescribes this would
seemingly debar statements on mere information and belief,
Enforcement is in addition much hampered by the limitation of
one month for the bringing of charges. But the most serious
difficulty, perhaps, is the absolute contradiction of the penalty
clauses by the form inserted in the act which the justice is directed
to follow. Fines are by the section recoverable by imprisonment
only after a previous distress—which, by the way, the justice may
order, “if he deems it expedient to do so,” whereas the form
authorizes its direct infliction. Since a justice will be compelled
to go to the section to ascertain the term, it is hard to see how the
dilemma is to be met. A prime curiosity about the act is that,
although it confers an appeal, a defendant really cannot resort
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to this beneficial provision by reason of the Courts—the Quarter
Sessions and the Recorders Court—having been superseded, to say
nothing of the point that the machinery that would govern the
appeal has also been consigned to limbo.

J. B. MACKENZIRE,

ACCORD AND SATISFACTION.

We copy for the berefit of our readers an article published in the
Central Law journal which deals with the above subject in relation
to the rule of the common law that payment of a lesser sum than
the whole of a liquidated demand will not discharge the debt though
accepted in full payment. There is a full reference by the writer
to a large number of authorities, American and English, which,
however, we do not reproduce. The article is to be found in full
at p. 244 of the current volume of the above journal .—

“The common-law rule may be stated as followx: The pay-
ment of a less sum at the time and place where a greater hquidated
and undisputed demand is due is not a satisfactior of the debt,
though paid and accepted as such, and after receipt in full given,
action for the balance may be maintained by the crediter. The
origin of the rule is charged to Lord Coke as having been established
by his opinion in Pinnel’s Case, 5 Coke 117, and, although in that
case the rule was but a dictum of the court of common pleas, it has
since been almost universally recognized by courts in Fngland and
America and by law writers as welil.

The reason of such a holding, if it may be said to be supported
by reason at all, or at any rate, the consideration which appears 1o
have been the foundation of Cuke’s conclusion, is that where part
payment of a liquidated and undisputed debt is accepted in full, no
consideration exists for this promise of the creditor to relcase the
remainder of his debt. The Supreme Court of Vermont, fol'owing
the principle, in the case of Hard v. Burton, 62 Vt. 314, savs: 'A
man is not injured by paying his own debt, nor by paying a part
of it on promise of his creditor to release the remainder, etc’
especially where it does not appear that by payment of the part on
such agreement of his creditor he is placed in no worse plight than
before.

The exact point being considered does not appear to have been
involved in the Pinnel Case, supra, Coke's opinion indicating that
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his determination of the case was upon a question of insufficient
leading. Some eminent lawyers, in fact, take issue with the great
weight of authority, and deny that it was ever the intention of
Lord Coke to establish such law. Among these is Chief Justice
Woods, of the Supreme Court of Mississippi, who, in Clayton v.
Clark, 74 Miss. 499, declares : * That the question was not only not
decided, but it was impossible that it should have been.’” And Lord
Blackburn in his most entertaining discussion of the origin of this
rule, in the case of Foakes v. Beer, appears to believe that Coke was
mistaken as to fact as well as law. He says: * What principally
weighs with me in thinking that Lord Cole made a mistake of fact
is my conviction that all men of business, whether merchants or
tradesmen, do, every day, recognize and act on the ground that
prompt payment of a part of their demand may be more beneficial
to them than it would be to insist on their rights and enfore pay-
ment of the whole. Even where the debtor is perfectly solvent and
sure to pay at last, this is oftenso. Where the credit of the debtor
is doubtful, it must be more s0.’

But however this may be, it must be admitted that whether as
mere dictum or not, the rule is laid down in the Pinnel Case, as a
reading of it will shew, and while exceptions have been announced
and adverse criticism from bench and bar passed, it has for these
three hundred years or more, obtained as the rule of the common
law, and been recognized as such by courts of highest dignity.
And Cumber v. Wane, a later case, which shares with Pinnel’s the
distinction of having criginated this rule, again announces the
doctrine clearly, citing the Coke opinion. In this latter case the
defendant pleads that he had given a note for five pounds in satis-
faction of a note for fifteen pounds, and Lord Chief Justice Pratt
in his opinion says: ‘Even the actual payment of five pounds
would not do because it is a less sum.” In Fitch v. Sutton, Lord
Ellenborough again sustains the doctrine, for he says: ‘ There
must be some consideration for the relinquishment of the residue,
something collateral to si:ew the possibility of benefit to the party
relinquishing his further claim otherwise the agreement is nudum
pactum. . . . The authority of Cumber v. Wane, is directly
supported by Pirnel’s case, which never appears to have been
questioned.’ And in the United States as well the doctrine has to
this day obtained, being upheld by the Supreme Court in the cases
of Fire Association v. Wickham and Unsted States v. Bostwick, as
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well as by practically all of the state courts, as the liberal citatipn
of authorities above will demonstrate. In the case of Fire 4s500,.
tion v. Wickham the Supreme Court of the United States cites
with approval the Pinnel Case, and among other things says,
Justice Brown rendering the opinion : ‘ The rule is well establisheq
that where the facts shew clearly a certain sum to be due from one
person to another a release of the entire sum upon payment of 3
part is without consideration, and the creditor may still sue and
recover the residue’ Again in United States v. Bostwick, citeg
above, the same court says: ‘ Payment by a debtor of a part of his
debt, is not a satisfaction of the whole, except it be made ang
accepted upon some new consideration.’ These holdings, however,
have been with great reluctance and much adverse criticism on the
part of the courts, expressed in almost every case in which the
question has been presented.

The rule is an anachronism brought down by adherence to
ancient customs and theories, the open extermination of which has
been already too long delayed. In the present age of commercial
affairs and financial activity, it is out of all harmony with reason,
and its enforcement detrimental to all the best principles of the
modern law merchant. It is in recognition of just this fact that
the courts have grown more and more loath to enforce the rule,
and in some instances at least, have openly declined to observe it;
and those who have not yet had the boldness to overruie the
doctrine, have nevertheless admitted its pernicious effect and in
consequence, hedged it about with so many technical exceptions
as to render its practical enforcement next to impossible.

Foremost of the former, is the Supreme Court of Mississippi,
who in Clayton v. Clark, openly declares the rule to be absurd and
unreasonable, and with severe denunciation and caustic criticism,
expressly sets it aside. Chief Justice Woods in his vigorous yet
most logical opinion in that case says: ¢ However it may have
seemed three hundred years ago in England when trade and com-
merce had not yet burst their swaddling bands, at this day and in
this country where almost every man is in some way or other
engaged in trade or commerce, it is as ridiculous as it is untrue to
say that the payment of a lesser part of an originally greater debt
cash in hand, without vexation, cost and delay, or the hazards of
litigation in an effort to collect all, is not often—nay generally—
greatly to the benefit of the creditor. . . . And a rule of law
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which declares that under no circumstances however favourabie
and beneficial to the creditor, or however hard and full of sacrifice
to the debtor, can the payment of a less sum of money at the time
and place stipulated in the original obligation, or afterwards, for a
ter sum, though accepted by the creditor in full satisfaction of
the whole debt, ever amount in law to a satisfaction of the original
debt, is absurd, irrational, unsupported by reason and not founded
in authority, as has been declared by courts of the highest respec-
tability and of last resort, even when yielding reluctant assent to
it. We decline to adopt or follow it.” And they overrule in express
terms anything to the contrary in the cases of Jones v. Perkins,
Puliman v. 1aylor and Burrus v. Gordon, theretofore decided by
the Mississippi court,

At great majority of the courts however, have not so far taken
this decisive step, but have rather, as this learned judge observes,
while admitting the absurdity of the ruvle, reluctantly sustained it,
except where the case under consideration could be brought within
one of the many technical exceptions which their very desire to
escape from it has created. These exceptions are very numerous,
and coeval with the rule itself, for even Lord Coke himself agrees, as
do ali the English and American authorities, that if any considera-
tion exists, however slight, for the promise to release the residue of
the debt upon the payment of a part, then the agreement is bind-
ing and the whole is discharged. And as increasing commerce has
rendered what may be called this rule in Pinnel's case harsher and
more obnoxious to mercantile affairs, the courts, in their endeavour
to render the doctrine ineffectual, have gradually enlarged the
scope of these exceptions. In fact the courts will take advantage
of the slightest and most trivial excuse to vitiate the rule, their
distinctions in some instances being so close and so technical as to
become, to the mind of the layman at least, absolutely absurd. The
whole history of judicial decisions upon the subject has shewn a
constant effort to escape from its absurdity.

In speaking of this in Harper v. Graham, 20 Ohio 105, a case
in which a most trivial technicality was indulged to relieve a debtor
from further payment after receipt in full by the creditor, the court
says: ‘ We see then that the payment of a less sum than is due
the day before the debt falls due will discharge it; payment at
another place than is stipulated will do so; the delivery of a
collateral article of any value will do so; the acceptance of the
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debtor’s note with security, the note of a third person, or even the
negotiable note of the debtor himself will do so; and yet the pay-
ment of as much money in hand as is called for by the note wjjj
have no such effect although it is demonstrable that the utmost 5
creditor can get from such note cannot exceed in amount that
which he gets in hand in the other case without trouble, delay or
expense. It may seem to some persons not having a great venera-
tion for these institutions of antiquity for which no reason can be
given that a rule so effectually undermiried and having neither
rhyme nor reason to support it, ought to be at once overruled and
the whole matter placed upon the footing of reason and common
sense, especially as the exigencies of modern commerce frequently
compel the most deserving men with the aid of friends to com-
promise their debts for less than the amount due—an operation
mutually beneficial to both debtor and creditor, as the creditor gets
a part where otherwise he would lose the whole, and the debtor, is
left free to commence again with the hope of better success. These
considerations will necessarily arise whenever it becomes necessary
to decide the general question. In this case we aspire to nothing’
higher than to follow in the foot-steps of the sages of the law, and
hold this one of the cases ‘taken out’ of the rule, because the
money, by the original obligation was payable in Ohio, whereas
the lesser sum of money was paid at another place, to wit, in
Arkansas.’

This opinion expresses the general position of the courts in
reference to the rule ; their antipathy to it is marked and expressed,
yet they have ordinarily, with Obio’s court, ' followed in the foot-
steps of the sages of the law’ and reluctantly declared it to be the
law.

The case last referred to also points out many of the exceptions.
Generally stated it may be said that any consideration whatever,
however slight, beyond the mere payment of a part will be suffi-
cient to support the promise to release the residue.

Some of the exceptions to which the courts have given validity
may be considered as follows :

If the demand be uuliquidated or disputed, a releasc of the
whole on partial payment will be sustained.

If partial payment be made before maturity of demand, promise
to release the whole will be sustained.
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This vas held at the very inception of the rule, in Pinnel's case,
for, says Lord Coke: ‘ Peradventure parcel of it before the day (of
maturity) would be more beneficial to him (the creditor) than the
whole at the day.’

Payment of a part at a different place from that stipulated in
the original obligation is sufficient to support the promise.
Payment in anything of value, other than money, is sufficient,
and this is true however slight the value of the thing given
provided the thing itself and not its value, be accepted in satisfac-
tion, for it will be presumed that the thing given was of greater
benefit to the creditor than the obligation held.

In this same Pinnel’s Case it is quaintly observed that the gift
of a horse, hawk or robe in satisfaction is good. For it shall be
intended that a horse, hawk or robe might be more beneficial to
the plaintiff than the money in respect to some peculiar circum-
stance, or otherwise the plaintiff would not have accepted of it in
satisfaction. And in the report of commissioners of Civil Code of
New York (18653), 219, it is said :  This rule of the common law is
not founded on natural justice nor can it be supported on any
other than technical grounds.

An agreement to accept a barrel of flour in satisfaction of a
debt of one thousand dollars is valid, and if the flour be delivered
the debt is satisfied. But an agreement to accept nine hundred
and ninety-nine dollars in satisfaction of the debt is unavailing
and the obligation to pay the remaining dollar is unimpaired.’
Payment by the negotiable note of the debtor, although, for a
less amount than the whole has been held valid.

Payment by note of a third person for less than the whole is
good accord and satisfaction if given and received as such.

Part payment by check if negotiable, is sufficient.

Payment by a stranger of a less amount than the whole if
accepted as such is a good accord and satisfaction,

However where the debtor furnishes money to a third party to
obtain the judgment and afterwards release the defendant there-
from it is insufficient, and the original holder may recover the
residue.

Payment of a less amount than the whole, under a composition
3greement with creditors and where release of residue is granted is

-
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sufficient, for here it is held that the mutual promises of creditors
among themselves (a necessary element in a composition) is &
sufficient consideration to support the release.

An agreement by a debtor not to go into bankruptcy ang
thereby be discharged from his debts, furnishes a sufficient con-
sideration to support a contract by the creditor to accept less for
his debt than the full amount thereof.

Nor are these all of the exceptions which have at one time or
another been sustained. In fact, the courts will take hold on any
possible consideration to support and give validity to the contract
to release the residue on payment of part.

It is easily apparent that the rule is rapidly obsolescent, and
the express reluctance of the courts to uphold it, and their cager-
ness upon the most trivial excuse to escape its effect, indicate that
the doctrine will very shortly, either by judicial decision or statu-
tory enactment, be avoided in all of the states ”

IT is a common remark among intelligent observers that the
sweeping together of a vast number of cases on the samc pointsin
the Encyclopa:dias, thus shewing at a glance the great preponder-
ance of authority, has contributed much to uniformity of decision in
the multitude of courts in the United States. This is unquestion-
ably true to a great extent. An overworked judge naturaily feels
justified in accepting without independent investigation a con-
clusion to which the decided majority of other judges hive arrived.
It does sometimes happen, however, that a doctrine established in
many jurisdictions has been departed from in a single court for
reasons very cogently stated in its opinion, and not previously
considered elsewhere. Now. it is seldom or never that a text-book
undertakes to cite all the authorities, especially on minor points,
and this last single case may be found only in the Encyclepzdias,
just in time to control the decision in a case which would have
followed the strong current of opinion if the dissenting authority
had been neglected by the law writer as unimportant. A\ judge
who would have felt too timid to break away from the yenerally
accepted rule is thus encouraged to contribute a precedent which
may result in a stampede of courts in’ the same direction.—Lat

Notes.
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ENGLISH CASES.

EDITORI? L REVIEW OF CURRENT ENGLISH
DECISIONS.

(Registered in accordance with the Copyright Act.)

LEASE-LESSEE, DEATH OF—RENEWAL LEASE TO ONE OF NEAT OF KIN—
FIDUCIARY RELATION—ACCRETION TO INTESTATE'S ESTATE.

In re Biss, Biss v. Biss (1903) 2 Ch, 40, a lessee from year to
year of premises on which a profitable business was carried
on died intestate beaving a widow and three children. The widow
obtained administration of his estate. She and one of her sons
respectively applied to the lessor for a renewal of the lease. The
lessor refused to renew the lease in favour of the administratrix,
but, having put an end to the tenancy from year to year, granted
a new lease to the son for three years at an increased rent. The
present action having been instituted for the administration of
the deceased lessee’s estate, the administratris claimed that the
estate was entitled to the benefit of the lease for three years
obtained by the son. Buckley, J.. who tried the case, held that
the son was trustee of the lease for the estate and directed an
account by him as trustee, but the Court of Appeal [Collins, MR,
and Romer and Cozens-Hardy, {..]].,) unanimously reversed his
decision, holding that thc cvidence established that the right or
hope of renewal had been determined by the lessor himself, and
that the son had in no way abused his position, nor stood in a
fiduciary position towards, nor owed any duty to the other perscns
interested in his father’s estate, and therefore the lease could not
be treated as an accretion thereto, Romer, 1., took the trouble
to examine the original records in the case of Palmer v. Young, 1
Vern. 276, and discovered that the report is incorrect, which shews
the value of preserving the records of legal procecdings.

MARRIAGE SETTLEMENT — CoNsTRUCTION~ULTIMATE TRUST OF WIFE'S
PROFERTY— DIE **WITHOUT HAVING BEEN MARRIED."”

In re byydone, Cobb v. Blackburne (1903), 2 Ch. 84, Kekewich,
J. construed of a clause in a marriage scttlement dealing with
the wife's property. The scttlement vested the property in
trustees upon trust to pay the income to the wife for her life, aud
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after her death to her husband if he survived her for hijs life, and
after the death of the survivor to hold the trust fund for the child
or children of the marriage as the husband and wife, or the
survivor should by deed or will appoint, and in default of appoint-
ment, for the children equally who should attain 21 or marry ;
and if there should be no child or children who should attain 2;
or marry, the trustees were to hold the fund upon such trusts ag
the wife should appoint, and in default of appointment for her
statutory next of kin who would be entitled at her death “if she
had died intestate possessed thereof without having been
married.” The wife made no appointment and died intestate,
leaving three children who died in infancy, and®no other children,
In construing the last clause creating the ultimate trust the
question was whether the deceased twins were excluded,
Kekewich, ], thought they were not, and conceived that Wilson
v. Atkinson (1864) 4 D. ]J. & S. 455, had laid down the rule that
in construing such clauses the issue of the marriage were never to
be excluded as next of kin ; but the Court of Appeal (Wiliiams,
Romer, and Cozens-Hardy, L.J]J.,) considerad that that case laid
down no such general rule and held that the words in question
ought prima facie to be construed according to thc natural
meaning, which would exclude the issue of the wife, unless there
be something in the contract, or the circumstances of the case,
which shews that the words were not intended to bear that
meaning. [n arriving at this conclusion the Court of Appeal
adopt the view expressed by Jessel, M.R., in Emmin v. Bradford
(1880), 13 Ch. D. 493, and by Eady, J., /n re Smuth (igo3), 1 Ch.
373 (see ante, p. 356) and reject the contrary view expressed by
Fry, J., in Upton v. Brown (1879), 12 Ch. D. 872, and by
Kekewich, ]., /n re Mare (1902), 2 Ch, 112.
HUSBAND AND WIFE.—~PURCHASE OF LAND WITH WIFE'S MONEY- CONVRYANCE

TO HUSBAND-—-RESULTING TRUST FOR WIFE IN LAND PURCHASED BY
HUSBAND WITH WIFE'S FUND PRESUMPTION.

In Mercier v. Mercier (1903) 2 Ch. 98, the facts were as
follows : In 1883 the defendant married Colonel Mercier. They
kept a joint bank account composed chiefly of the wife’s money,
on which both were accustomed to draw. In 1891 they bought
some land which was paid for out of the joint account and was
conveyed to the husband. He died intestate in 1go1 Icaving his
wife surviving. His heir-at-law claimed the land; the wife on




Englisk Cases. 661

the other hand claimed that as it had been purchased with her
money there was a resulting trust in her favour. Buckley, J., held
that there was no evidence of any gift of the purchase money by
the wife to her husband, and consequently that the land belonged
to her, and this decision was affirmed by the Court of Appeal
(Williams, Romer, and Cozens-Hardy, L.JJ.)  Romer, and
Cozens-Hardy, L.J]., held 'that it was immaterial as regards the
question of resulting trust in such a case, whether the purchase
money is paid out of the wife’s capital or income.

WILL—CONSTRUCTION—GIFT TO « wIFE' OF A PERSON FOR LIFE—SECOND

WIFE WHETHER INCLUDED.

In e Coley, Hollinshead v. Coley (1903) 2 Ch.
gave her residuary estates to trustees on trust to pay the income
to her son for life and after his decease to «his wife” for life.
The son at the date of the will had 2 wife living well known to
the testatrix. After the testatrix’s death the son’s wife died and
he married again, and died leaving the second wife surviving.
Kekewich, J., held that the word « wife” must be confined to the
wife living at the date of the will, and the second wife was not
entitled to the benefit of the gift, and the Court of Appeal
(Williams, Romer, and Cozens-Hardy, L.JJ») affirmed his decision,

overruling In re Lyne (1869), L.R. 8, Eq. 65.

LESSOR AND LESSEE—COVENANT NOT TO ASSIGN WITHOUT LEAVE—LEAVE
WITHHELD—LESSOR. IMPOSING UNREASONABLE

NOT TO BE UNREASONABLY
CONDITION — DECLARATORY JUDGMENT——(ONT. Jup. Acr, 5. 57 (5) )-

In Young v. Ashley Gardens (1903) 2 Ch. 112, the jurisdiction

of the court to grant a declaratory judgment was successfully
invoked. The plaintiffs were lessees of certain property which
assign without the leave of the

they had covenanted not to

lessors, “such license not t0 be unreasonably withheld.” They

complained that the lessors refused to grant leave to assign
h was unreasonable, and they asked

except upon a condition whic .
a declaration that the license Was unreasonably ~withheld,

and that they were entitled to assign without any further cox.lsc‘zntj
of the lessor. Joyce, J- who tried the action, being of the opinion
that the condition sought to be imposed by the lessor was
unreasonable, granted, the plaintiffs the relief claimed, and his
decision was affirmed by the Court of Appeal (Williams, Romer,

and Cozens-Hardy, LJJ)

102, a testatrix
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EASEMENT-—WAY—GENERAL WORDS IN CONVEYANCE—CONVEYANCING AND
LAW OF PROPERTY AcCT, 1881 (44 & 45 ViICT., C. 41).S. 6, SUB-S. 27
(R.S.0. c. 119, s. 12).
luternational Tea Co. v. Hobbs (1903) 2 Ch. 165, was an action

brought to restrain the obstruction of a right of way claimed by

the plaintiffs to the back of their premises over the yard of an
adjoining house owned and occupied by the defendant. The
defendant had been originally the owner of both houses, and he
leased the plaintiffs’ premises to one Kearly for 21 years from

March, 1891. This was assigned to the plaintiffs who subsequently

purchased the freehold thereof from the defendant. The con-

“veyance described the premises as those mentioned in the lease

and contained no general words. The way in question had been

used for some years before the date of the conveyance with the
permission of the defendant by the tenants and occupiers of the
premises, but not for such a length of time as to give any right-

Undeér these circumstances Farwell, J., held that at the time of the

conveyance the way in question was used and enjoyed with the

property conveyed, and therefore under the Conveyancing and

Property Act (44 & 45 Vict, c. 41) s. 6, sub-s. 2, (R.S.0. c. 119,

12) the way passed to the grantee without any express or genera

words, as part of the property conveyed.

WILL—CONSTRUCTION—GIFT TO CHILDREN OF TENANT FOR LIFE ‘fOR LEGAL
REPRESENTATIVES."

Tu re Roberts, Percival v. Roberts (1903) 2 Ch. 200, Joyce, Jo
was called on to construe a will whereby the testator gave a shar®
of his residuary estate to each of his two daughters for theif
respective lives and after their respective deaths directed theif
shares to be divided between their respective “children or legal
representatives” Some of the children predeceased their mothers:
The learned judge held that the “representatives” referred to in
the will were the representatives of the deceased daughters and
not the representatives of their deceased children, and that th€
addition of the words “or legal representatives” did not operat®
as a divesting clause, but constituted an alternative gift to aris¢
only in the event of there being no child who took a vested
interest ; and consequently all the children of the daughters who
survived the testator or were born after his death took veste
interests notwithstanding that they might not have survived thelf
respective mothers.
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WILL—CONSTRUCTION—GIFT AFTER LIFE ESTATE TO CHILDREN, TO GRAND-

CHILDREN ''OR THE ISSUE OF SUCH AS MAY HAVE DIED "— JOINT TENANCY

OR TENANCY IN COMNON.

In re Woolley, Wormald v. Woolley (1903) 2 Ch. 206, another
will was up for constiuction. In this case the testator gave his
property to trustees upon trust after the death of the survivor of
his children to divide the same between his grandchildren then
living per stirpes and not per capita or the issue of such as shall
have died (such issue taking a parent’s share only) so that my
grandchildren (or their issue) may take their shares equally in
loco parentis. The problem to be solved by Joyce, J., was whether
the gift to the great grandchildren was original or substitutional,
and whether the great grandchildren took vested interests, and
whether in common or as joint tenants; and he came to the
conclusion that the gifts to tae great grandchildren were original,
and that they took vested interests in their respective shares as
tenants in common. :

BUILDING SCHEME _RESTRICTIVE  STIPULATIONS—RIGHT T0 ENPORCE

RESTRICTIVE STIPULATIONS—NOTICE.

In Rowell v. Satchell (1903; 2 Ch. 212, the plaintif was
purchaser of some lots of an estate laid out and offered for sale
under a building scheme, whereby certain portions were reserved
for shops and others for private residences. Sales took place at
different times, and lots were purchased by the piaintiffs at
different times. Some of their conveyances intentionally or
through inadvertence omitted restrictive stipulations, The
defends 1ts purchased other lots set apart for private residences
and erected shops thereon, the us= of which as shops the plaintiffs
sought to restrain. Eady, J., held that notwithstanding the
omissions in som.e of the deeds under which the plaintiffs claimed
they were nevertheless entitled to enforce the stipulations as
notwithstanding the form of the conveyance the grantee would not
be entitled to the benefit of such departure from the building
scheme as again<t the purchasers of other lots, but as to one of
the defendants who had acquired his title as a sub-purchaser
without notice of the restrictive stipulations the action was
dismissed. As to him the learned judge held that the fact that
his grantor proposed to insert certain restrictive stipulations in
his deed, some of which he waived and some of which were
insisted on, did not constitute notice that the land was already




664 Canada Law journal.

T

subject to such stipulations, but only that his grantors were
seeking to impose them for the first time, the deed from the
original owner of the estate to his grantor containing ro restrictive
stipulation.

PRACTICE — AGREEMENT 10 REFEK TO ARBITRATION — STAVING pRo.
CEBDINGS — STEP IN PROCEEDINGS — ARBITRATION ACT, 188 152 & 58
VicT., ¢ 49) s. 4—{(R.S5.0. c. 62, s. 7).

In Richardson v. Le Maitre (1903), 2 Ch. 222, the defendant
applied to stay proceedings in the action on the ground that the
parties had agreed to refer the matters in dispute to arbitration,
It appeared that the defendant had attended before the master on
a summons for directions taken out by the plaintiff, and had
acquiesced, without protest, in a common form order for delivery of
pleadings, and Eady. J., held that this was taking a step in the
proceedings, which precluded the defendant from applying there-
after to stay proceedings in the action under the Arbitration Act,
(52 & 53 Vict, c. 49)s. 4, (R.S.0. c. 62,5. 6,)

SOLICITOR—ALLEGATION OF PROFESSIONAL MISCONDUCT—REPORT OF COM-
MITTRE OF LAW SOCIETY ACQUITTING ACCUSED —RIGHT OF COMPLAINANT
TO BE HEARD IN PERSON,

In re a Soliciter (1903) 2 K.B. 203, the Court of Appeal
(Collins, M.R., and Matthew, and Cozens-Hardy, 1..]]..) affirmed
the decision of the Divisional Court {(1903) reported in 1 KB,
857 to the effect that where a complaint of professional
misconduct against a solicitor has been investigated by a com-
mittee of the Law Society and a report made acquitting him,
although the complainant has still the right to move the court to
call on the solicitor to answer allegations contained in an affidavit,
yet the court may properly refuse to entertain such an application
by the complainant in person.

ASSIGNMENTY OF DEBT--EQUITABLE ASSIGNMENT OF CHOSE IN ACTION—
ASSIGNMENT BY LETTERS TO DERTOR AND ASSIGNER -BaNkruPTCY OF
ASSIGNOR BEFORR RECEIPT OF LETTER.

In Alexander v. Steimhardt (1903) 2 K.B. 208, a firm
residing in South America being indebted to the plaintiffs, con-
signed a quantity of ores to the defendants, their agents in
England, and directed them by letter to sell the ores and pay the
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plaintiﬂ's the balance of the proceeds remaining after payment of a
spcciﬁcd sum to another creditor. They also wrote to the plaintiffs
advising them of what had been done. Before the receipt of the
letters the firm in South America became bankrupt and the
syndic in the bankruptcy telegraphed instructions which amounted
to a revocation of directions given in the letter of the consignors to
the defendants. The action was brought claiming to recover
the balance of the proceeds of the sale of the ores pursuant to the
consignors’ original letter of instructions to the defendants, and
Bigham, J., who tried the case, held that the plaintifis were
entitled to recover because as soon as the letters of the consignors
were posted there was a good equitable assignment of the balance
of the proceeds to the plaintiffs, which the subsequent bankruptcy
of the ~~signors could not effect.

PARTNERSHIP—_DEATH OF PARTNER—GOODS ORDERED REFORE BUT NOT
DELIVERED TILL AFTER DEATH OF PARTNER — IDECEASED PARTNER'S
ESTATE—PARTNERSHIP ACT, 1890 (53 & 54 VICT.. 3. 39) 8. 9.

Ragel v. Miller (1go3) 2 K.B. 212, was an action brought
against the personal representative of a deceased member of a
firmm to recover the price of gouds ordered by the firm in the life-
time of the deceased, but not delivered until after his death. The
County Court judge dismissed the action, and the Divisional
Court (Lord Alverstone, C.J., and Wills, and Channell, J1.)) held
that he was right in so doing. as until delivery there was no debt.

NEQLIGENCE —INnvitAiiuN BY SERVANT TO TRACYFI ON MASTER'S ENGINE—

LIABILITY OF MASTER FOR NEGLIGENCE OF SERVANTS,

Harris v. Perry (1903) 2 K.B. 219, is one of those cases which
illustrate the way in which employers are involved in actions for
damages notwithstanding that the servant has acted contrary to
the express instructions of his employer.  In this case the
defendant was a contractor for the construction of a tunnel. and
for the purpose of carrying out the work had constructed a
temporary line on which an eicctric engine ran.  This engine was
used to draw trucks and was not intended wnor adapted for
carrying passengers, and the defendant had directed that no one
should be permitted to ride on it but the driver and a guard.
Notwithstanding these instructions, however, it had been used for
carrying officials in the employment of the defendant and of the
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railway company, for whom the tunnel was being constructed, with
the knowledge and concurrence of the defendant’s representative,
The defendant’s timekeeper, who was riding on the engine, invited
-the plaintiff, who was an engincer of the railway company, to ride
on the engine to his destination in the works, which invitation he
accepted. Through the negligence of the defendant’s servants, an
accident happened owing to the engine running into atruck, and
the plaintiff was injured. The action was tried by Wills, J, and
on answers of the jury to questions submitted to them judgment
was entered for the plaintiff. The Court of Appeal {Collins, MR,
and Stirling, and Mathew, L.J].,) affirmed the judgment, holding
that the defendant was bound by the invitation of his timekceper
and having invited the plaintiff to ride was bound to take such
reasonable care, as a person is bound to take of another whom he
offers to carry gratuitously, and was consequentl: responsible for
the injuries caused through the negligence of his servants.

LANDLORD AND TENARY [ eask—PROVISO FOR RE-ENTRY—AFFIRMATIVE

AND NEGATIVE COVENANTS.

Harman v. Ainslie (1903) 2 K.B. 241, was an action by a land-
lord to recover possession of the demised premises for breach of a
covenant not to use the premises for certain specified purposes.
The lease contained a covenant to pay rent and taxes besides the
covenant above referred to, and contained the proviso that *if the
lessee shall commit any breach of the covenants hercinbefore
contained on his part to be performed " the lessor might re-enter.
Wright, J.. held that as the lease contained both affirmative and
negative covenants the proviso in the above form only applied to
a breach of the affirmative covenants and therefore gave judgment
for the defendant. The conclusion may be technically right, but
we doubt very much whether it effectuates the real intention of

the parties.
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REPORTS AND NOTES OF CASES.

Province of Ontario.

COURT OF APPEAL.

From Falconbridge, C.K.R.] [June 29
GrirriTHS 7. HaMinvon ELEcTric Licut Co.

Euvidence— Workman's death without witnesses— Withdrawal from jury—
Newr trial.

Plaintiff's son and anotl.er labourer were directed to clear up and
remove the rubbish caused by their cutting a trench in the concrete floor
of an alleyway in the defendant’s power house. The 2lleyway was crossed
at right angles with others on each side of which were electric mach'nes
and live wires within arm’s length of any one working in the trench, ore of
the latter of which was ruptured perhaps by bending in constant use. The
other labourer went into a cross alleyway where the live wires were, although
there had been a slat nailed across it when the two were put to work ; and
was sweeping towards the trench the litter that had been scattered about
when he suddenly became unconscious from an electric shock. The bodies
of both men were found near a switch-board, plaintifi's son being dead.
It was shewn there was a rupture in the insulation of a loose loop or cable
hanging from the switch-board directly over where the survivor was lying
and that the insulation of the wires was with respect to the voltage passing,
insuflicient for the safety of anyone working among them. and that the
hanging loop might easily have heen better guarded than it was.

Heid, thiat there was evidence which could not be properly withdrawn
from the jury and a new trial was ordered.

Judgment of FarconsrinGk, C.J.K B., reversad,

Lynch Staunton, K.C., for the appzal.  Hrennan, contra.

From Lount, J.]  SkiLuiNas . Rovarn Insurancg Co. | Sept. 14.

insurance— Fire insurance— Cancellation— Notice of cancellation received
after loss.

Per MacLENNAN, J.A., an actual delivery of notice was what was
inteuded hy statutory condition 19 {a) R.S5.0. 1897, ¢. 203, 5. 168, and s.
43 of the Postal Act R.S.C. 1886, ¢. 35, was not intended to alter the
actual rights of the sender and the person addressed, as between them-
selves.

Per Garrow, J.A., the notice may be recalled at any time before it
r~aches its statutory home by direct or indirect interference on the part of
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the insured even by the erroneous address upon the letter retarding its
delivery; and a notice sent before and not received until after the fire was
wholly ineffectual.  Crown Point Iron Co. v. A&ina Insurance (o, (1891)
127 N.Y. (Hun.) 603 cited with approval.

The judgment of LounT, J., reported 4 O.1..R. 123 affirmed.

C. Robinson, K.C., and Mac/nnes, for the appeal. Ridde/:, K.C., and
A. Fasken, contra.

From Meredith, C.].C.P.] EARLE 7. BurLAND [Sept. 1.
[nterest—ifoneys of comrany improperly withdrawn —President and mang.
ger— Trustee—Statute of limitations—Reference- Powevs of masier,

The appeliant, who was for many years the president and general
manager as well as the principal shareholder of an incorporated company,
withdrew from the funds of the company, between Aug. 1, 1889, and Dec.
1goo, at the rate of $5,025 per annum, as salary, in addition to his regular
salary. Hcassumed to do this under a resolution authorizing the pay-
ment of extra remuneration to the “staff,” but it was held by the Court of
Appeal (27 A.R. 540) and by the Judicial Committee (1902, A.C. 83) that
the resolutior did not apply to him, and he was ordered to account for the
moneys received during the whole period, notwithstanding a plea of the
Statute of limitations.

~® /1¢/d, that his position was that of a trustee for the company, and that
he was chargeable with interest on the moneys received.

In re Exchange Banking Co., Fliteroffs case, 21 Ch. . 514, followed.

Held, also, that the Master upon a reference had power under Con.
Rules 666 and 667 to charge the appellant with interest, aithough the
judgment directing the reference was silent on the subject.

Judgment of Meredith C. J., affirmed.

Hoge, K.C., and Shrpley, K.C., for appellant.  Marsh, K.C., and
Bethune for plaintiffs.

From Street, j.] Citv oF ToronTo . Beit. TELEPHONE Co. | Sept. 14,

Constitutional lat- - Telephone company-~ Work or undertaking  Connect:
ing provinces— Jurisdiction of Dominion Parliament- Right to con-
struct lincs in streets— Effect of Provincial Act.

The work or undertaking for the prosecution of which the defendants
were incorporated by 43 Vict. c. 67 (1).)is one falling within the description
of a work or undertaking connecting the Province with any other of the
Provinces, or extending beyond the limits of the Province, witun the
meaning of the exception a. in clause 10 of s. g2 of the B. N. A. At and
therefore falls within the exclusive legislative authority of the l'arliament
of Canada, under clause 29 of 5. 91.
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The powers conferred by the defendants’ Act of incorporation, as
amended by 45 Vict.c., g5 (D.), are not curtailed by the provisions of 45 Vict.
¢ 71 (O.), as regards the right to construct, erect and maintain their line or
Jines of telephone along the sides and across any highway or street of the
city of Toronto, subject, however, to the provisions set forth and contained
ins. 3 of the Act of incorporation as amended. Maclennan, J. A., dis-
senting.

Tudgment of Street, J., 3 O.L.R. 465, reversed.

W. Cassels, K.C., Lynch-Staunton, K.C., and 8. G. Wood, for appell-
ants. C Robinson, K.C., and Fullerton, K.C., for respondents.

C.C.R.] REX 7. NoEL. [Sept. 19.

Criminal procedure— Trial— Right 1o re-examine

The right to re-examine follows upon the exercise of the right to cross-
examiae, and even if inadmissable matter be introduced in cross-examina-
tion, the right to re-examine remains, and the rule holds good where the
witness volunteers the statement. If it be desired to avoid re-examination
upon such mauters, it must be expunged at the instance of the party cross-
examining. While it remains as part of the testimony, the right to re-
examine upon it also remains.

DuVernet for the prisoner.  Cartfwright, K.C., for the Crown.

HIGH COURT OF JUSTICE.

Falconbridge, C. J.K.B., Street, ].3 . {July 16.
RUSHTON 7. GRAND TrUNK R.W.

Practice-— Motion for new trial — Examination on pending motion— Admis-
s1bility of evidence— Witness at trial—Con. Rule g91.

‘The plaintift herein having given notice of motion for a new triai on
ground of surprise, in that certain witnesses called for the plaintiff, had
withheld evidence which they could have given in his support at the trial,
and were willing to give such evidence if a new trial were granted, sub-
penaed three of these witnesses under Rule 491, for examination before
the local registrar upon the motion for a new trial. The defendant moved
before the Master in Chambers to set aside the subpoena and 2ppointment
and he referred the matter to the Divisional Court.

Held, that Rule 491 applies to motions for a new trial before a Divi-
sionai Court.

Held, however, that evidence of persons who had been witnesses at
the trial, that the evidence they then gave was not in fact true, and that
certam statements made by them before the trial to the plaintifi’s solicitor
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(which was avowedly the evidence sought to be obtained here by the
examination in question) would not be receivable, and therefore the sub-
peena and appointment should be set aside .

The Master in Chambers has no power to refer a matter before him to
the Divisional Court.

Riddell. K.C., for defendants. Shirley Denison, for plaintiff.

Osler, J.A.] GARDNER 7. PERRY. [July 22-

Executor— Life tenant— Misappropriation by co-executor— Negligence—
Delay in compelling accounting-—Leases for years by life tenant—
Covenant as to straw and manure—Property in— Emblements.

R. G. died in 1870, having by his will given the income of his estate
to his widow for life and subject to certain bequests—the residue to the
children of his brothers and sisters, and appointed T. H., J. G. and the
widow executors and executrix of his will with power ‘“to dispose of the
property if they see fit.” J. G. managed the estate until the time of his
death in 1885 by which date some of the real property had been disposed
of and invested, and his management was duly accounted for. T. H. then
took the management of the estate until 1895 when the widow after much
pressure by her friends took proceedings against him for an account, the
result of which was he was found largely indebted and a large sum was lost
to the estate. The widow died in 1902. Probate of her will was th‘en
granted to the defendants and T. H. was removed as trustee and the plain-
tiffs appointed in his place. In an action by plaintiffs against defendants
in 1903 to compel them to make good the losses to the estate of R. G-
occasioned by the negligence of the widow in permitting her co-executor t0
misappropriate the funds of the estate. .

Held, that, as all the alleged acts of negligence or breaches to trust
charged against the widow occurred more than six years before action, S
32 (1) (b) of the Trustee Act R.S.C. 1897, was a good defence. /[ 7¢
Bowden, Andrew v. Cooper (1890) 45 Ch. D. 447 commented on and
followel.

During the widow’s lifetime two of the farms belonging to the estate
were leased for five years dependent on her living so long and the lessees
covenanted to cultivate, till, manure, . . . and will spend, use and .
employ in a proper husbandlike manner all the straw and manure
and will not remove or permit to be removed from the premises any straw
of any kind, manure, wood or stone, and will carefully stack the straw

and turn all the manure thereon into a pile (so it may heat and rot
so as to kill and destroy foul seeds) and will thereafter and not before spread
the same on the land. .

Held, 1. The defendants were not entitled to the straw and manuré
as emblements as the widow was not in actual occupation or cultivation of
the lands on which it was produced.
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2. The lessees would have been entitled to the straw and the manure -

which had been piled into heaps, but for their covenants which preclude

them from making any claim ; and that the covenants may be construed or
straw and manure to the lessor to be

held to operate as a reservation of the

dea}t with in the stipulated manner, and as the lessees’ right or power and
obligation so to deal with it came to an end with the death of the lessor it
passed Lo her representatives unrestricted thereby.

Snetzinger v. Leitch (1900) 32 O.R. 4o referred to.
DuVernet and Heggie, for plaintiffs. Shepley, K.C., and E G

Graham, for defendants.

g

[July. 24.

Meredith, C.J.C.P.] RE MACKEY.
¢cy—Succession duty.

Will— Devise—Of bonds—Specific lega

A testator possessed of a considerable number (more than 5) of $1,000
cent., of a certain city both at the

debentures, bearing interest at four per

time of making a codicil to his will and at the time of his death by the

~eodicil devised to each of the two devisees **one debenture of (the city)
fqr the sum of $1,000, bearing interest at four per cent. 'per annum ” and
erected « that if I should deliver over any of the said debentures in my
lifetime to any of the above legatees, such delivery shall be considered and
taken as a satisfaction of the legacy of the person to whom it is so delivered.”
He had in previous clauses bequeathed to each of five named persons one
debenture of (the city) for the sum of $1,000, bearing interest at four per

cent.

Held, that the legacies to the two legatees were not specific legacies :

and that even if they had been the legatees were not entitled to receive
them free of succession duty and the executors should either deduct or

collect the duty before paying them over legacies.
Gosman, K.C., for executors. Hogg, K.C., for residuary legatees.
D’ Arcy Scott and R. G. Code, for other legatees. Gideon Grant, for H.

Mackey.

McINTYRE 7. MUNN. [July 24
< Debt or liguidated demand. »

to manufacture for
certain advances in
Jivered and failed to
k place nor was the
n an action to

Meredith, C.J.C.P.]
Judgment—Leave to sign——

The defendant having entered into an agreement
and deliver timber to the plaintiff received from him

money exceeding the value of the timber actually de
No adjustment of accounts too

complete his contract.
the delivered timber ascertained. I

amount to be paid for
recover the balance of the advances overpaid,

Held, that the claim was not a debt or liquidated demand within the
!_neaning of Con. Rule 138 and an order of a local judge giving leave to sign
judgment under Con. Rule 603 was set aside.

Kilmer, for appeal. Ludwig, contra.
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Meredith, J.] Rxx 7. GILMORE. {July 31.
Criminal procedure— Privale prosecutor—Right to conduct proceeding;.

Held, on motion for certiorari that though it is the right of every one

to make a complaint with a view to the institution of criminal proceedings,

and also, under certain circumstances, to prefer a bill of indictment, yet

the prosecutor is no party to the prosecution, and cannot insist that he, or

counsel retained by him, shall aid in the conduct of the prosecution.
Bartram, for the private prosecutor, €x parte.

Meredith, J.] RE BRADLEY ESTATE. (July 31

Devolution of Estates Act—Sale by administrator—Non-concurring adult
hetrs— Approval of official guardian.

Application for a direction to the official guardian to approve ofa sale
of certain lands, made by the applicant as administrator of his deceased
brother’s estate, there being heirs who were sui juris, but had not con-
curred in thesale. The application was made under R.8.0. 1897, ¢, 123,
sec. 16, the devolution of Estates Act, which gives the official guardian
power to approve the sale in such a case, as in the case of infants. There
appeared to be no expressed objection to the s~le by any of the heirs, but
their concurrence had not been sought, because of the delay and expense
which that would involve.

Held, that, under the facts of this case, the proper course was for the
official guardian to make the usual inquines, and if no good reasons were
advanced or discovered for witholding his approval, it should b given.

T. . Meredith, K.C., for applicant.  Harcourt, Official Guardian.

GENERAL SESSIONS OF THE PEACE, COUNTY OF YORK.

Morgan, Co. }.] REX 7. MEZER, {Sept. 21

Lord’s Day Act, R.5.0. C. 296 KNeeper of cating - house—-Supplying cas-
dies on Sunday— Removal from premises.

The respondent, I'auline Mezer, who held a license as a keeper of an
esting house had been convicted by the Police Magistrate for exercising
her worldly business or calling on the lord’s Day, by a sale to a customer
of candies, which were taken frum the premises.

Held, sanctioning the principal of the decision McDoucatt. Co., J. i
Reg. v. Alberti, in 1900, that candies were a food, and could therefore be
legitimately furnished under the respondent’s hicense on a Sunday, as the
performance of & work of necessity.

Held, also, that removal of the goods from the premises would not

constitute her an offender.
Haverson, K.C., and M sten for respondent, Lebb, for appellant.
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Pprovince of Rova Scotia.

SUPREME CNURT,

Full Court.]  Marks p. Dart™ouTH FERRY CoMMission. | Aprnl 11,

Master and sevvant— Contract of hiring — Termination and varialiorn of —
Assent— Burden of proof— Permanent and temporary tliness— Effect
of — Cos Uinuing contract— Obligation o pay.

M. was employed by the defendant Commission to act in the capacity

of captain of ferry steamer, under a contract in writing, the employment

to commence March 1, 18¢9. On Jan. 8, 1goo, defendants passed a resolu-

tion that after that date no employee would be paid for any time he or she

might be absent from duty. ‘T'his resolution was never formally com-

inunicated to M. but there was evidence that he was aware of its terms and

that on two occasicns a portion of his wages was deducted for absence

from duty. On Dec. 15, M. was taken ill, and was thereafter continuously

ahsent from duty until the time of his death, which occurred on July 16.

In an action by the executrix of M. claiming payment of wages for the

time during which he was so absent from duty,

Held, per WEATHEREE, ]., and (GranaM, E. ], affirming the judg:

ment appealed from, that plaintiff was entitled to recover.

Per TowNsHEND and MeacHER. ]. ]., that deceased having been
aware of the passage of the resolution, and of the change which it purport

ed to make in the terms of his vontract, and having assented to the resolu-
ton by accepting his wages less the deductions made therefrom, the action
couid not be maintained.

Per WEATHERRE, |, that the contract was a continuing one, and if
not put an ¢nd to the obligation to pay continued.

Ais0, that if the illness of deceased was so treated as temporary the
ke obligation existed.

H4/0, that if defendants relied upon permanent illness as a defence
they were bound to prove it

Per Gkasan, E. |., thatthe resolution was not efiective in the absence
of evidence that 1t was submutted to and approved of hy the Governor in
Council.  That in the face of the contract the resolution, so far as absence
from duty was concerned, was ultra vires. ‘That the burden was on defen-
dants to show acquiescence, and that this was not to be inferred from the
deductions made on two uccasions from deceased's wages. That to
estah..sh acquiescence it must be shewn that deceased was aware of his
legal nghts.  That permanent iliness is not of itself sufficient to terminate
a ¢ atract of hiring ; that defendants were bound te make an election, and
that by retaining deceased in thewr employ and not requiring him to work.
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they treated his illness as one of a temporary character. That the
mere non-payment of wages did not indicate that defendants were treating
the contract as terminated, but that they were relying upon the effective.
ness of the resolution with respect to the stoppage of pay during absence

from duty.
Drysdale, K.C., for appellant.  Ritchie, K.C., and Finna, contra.

Province of Manitoba.
KING'S BENCH.

Killam, C.J.] GiBBONS 2. METCALFE. [July ag.

Conspiracy— Combination in restraint of trade—Agreement to boycot
plaintiff in his business.

PMaintiff and defendants were members of a corporation known as
*'The Winnipeg Grain and Produce Exchange,” and deait in grain hoth on
their own account and for others on commission. The Excharge had
certain rules which prevented members from doing a commission lusiness
at less than certain rates and from operating on a joint account basis with
persons not members of the Exchange without charging the full minimum
commissions on the interest of any such outsider in any transaction entered
into by a member.  During the autumn of 1902 the defendants and other
members of the Exchange came to the conclusion on reasonable
evidence and hona fide belief, that certain persons and firms not
membiers of the exchange were carrying on business with members
«n violation of the commission rules and that the piamtfl was the
medinm through whom the purchases and sales were made on account of
such outsiders and the defendants then agreed amongst themsclves that
they would neither sell nor buy grain from the plaintiff and afterwards
carried out this agreement, thereby causing loss and damage to the plantff
m his husiness of grain dealer.  Plaintiff then brought this action for
damages and for an injunction to prevent the defendants from continung
the boyeot and from continuing to conspire together to injure his trade
and business.  Some of the other findings of facy were as follows:

1. The main object and purpose of the defendants in so combuning
and acting were to prevent the outside parties teferred to from sclling grain
to or buying it from them or other members of the Exchange having offices
w the Grain Fxchange Building and doing a business similar 0 theirs,
unless and until those outside dealers would agree to be hound by the
rules of the F.xchange.

2. Such combination and action were not intended to he continued in
case the plaintiff would agree not to deal with such outsiders.

1 ‘The defendants so combining were not actuated by any malicious
feeling towards the plainuff or said outsiders of by any wish to injure him
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or them or by any improper motive; but solely by the desire to serve the
business interests of themselves and of the members of the Exchange
generally and in protection of the market created under the rules of the
Exchange. )

4. It was not proved that the plaintifi had committed any breach of
the rules or by-laws of the Exchange or that he knowingly assisted any of
the said outsiders or other members of the Exchange to do so.

5. The defendants contemplated that the result of their action would
be to cause some loss of business to the plaintiff and they desired that he
should thereby find that it would be more to his interests to abandon any
dealings with the outsiders referred to. Probably, too, they expected or
hoped that the latter would find it less profitable to deal independently else-
where than with them under their rules. But the infliction of business
injury was not an object in itself desired. At most it was to be a means of
bringing those other parties to adopt the business methods of the ¥F.xchange.

6. There was no evidence that the combining defendants sought to
compe! or induce either the plaintiff or any of the outsiders to break apny
contract by which any of them was bound, or that there was any design on
the part of the defendants to obtain for themselves a monopoly of the gran
trade or of any branch of it or to drive either the plaintifil or the other
parties out of business.

7. The combining defendants had lrecome bound by certain business
rules which placed them at a disadvantage’if those not Liound by them
could resort to the market which the defendants and other members of the
Exchange had among themselves and what they did was done because
they thought it to be to their interest to keep the outsiders out of that
market and for that purpose to avoid dealing with the plaintiff who could
sell to them the grain of those parties or buy from them for those parties
without their knowledge.

Held, that such action was but a lawful exercise of their own rights, of
the reasonablensss or propriety of which the court could not judge, and
that there was no conspiracy to do any act or for any object or to usc any
means illegal if done or pursued or used by an individnal, and that there
being no evidence of malicious or improper motive, this combination and
the pursuit of its objects did not afiect any legal right of the plaintiff or
operate to do him any legal injury, and the action must be dismissed with
costs.

The Mogul Steamship Co. v. McGregor, 21 Q.B.D. 544, 23 Q.B.D.
598 and (18g92) A.C. 15, followed.
Andrews and Ferguson, Tor plaintiff.  Howell, K.C., Perdue, Wilion,

Phippen, Phillipps, Metcalfe, Mathers, Dawson and J. 7" Fisher, for the
severai defendants.
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Province of British Columbia.

SUPREME COURT.

Full Court. ] Hosking . LE Ro1 No. 2. 'Jan. 28

Master and servant— Commen employment— Former servant's negligence—
Employers Liability Act— Trial/— Party bound by course of.

Appeal from judgment of MARTIN, ., dismissing plaintiff ' acrion for
damages for personal injuries. Where a purty frames an action ‘or negji.
gence at common law and also under the Employers’ Liability Act, but at
the trial attempts to develop a case at common law and fails, he wili not be
granted a new trial in order to try to establish a case under the nployers'
Liability Act. The jury found that the defendants were neglizent in nat
providing proper and accurate working plans of a mine, and that such
neglect was the cause of the accident, Lut they did not specify what person
or official was guilty of the negligent act. The plans wer= prepared by the
defendants’ engineers who were comtetent, and who had left the defen-
dants’ employment before the injured person entered their empioyment.

H-ld, that the defendants were not liable either under the Actorat
common law.

Per IrvING, ].: The doctnne of common employment is applicable
where the servant because of whose fauit the accident happencd liad left
the employer's service before the injured servant entered his service.

Appeal dismissed.

Taylor, K.C., for uppellant. Dazis, K.C., for respondent.

Full Court. ] Re Isex Mining Co. [Aprilg

Winding-up— Mechanic's lien— Priority - Jurisdiction of Court fo order—
Notice to party aP cled— Order made without jurisdiciion.

The holders of mechanics' lien filed against mineral claims owned by
a company which was subsequently ordered to be wound up, recoverd
judgment thereon in the County Court the same day the winding-up order
was made. In the list of creditors mnade up by the liguidator the lien
claimants did not appear as secured creditor, but as judgment creditors.
‘The winding-up order was made on the petition of Holmes, a surveyoh,
who held the field notes of the survey made by him, and who afterwards
proposed that he advance the moneys necessary to obtain Crown grants
of the claims and retain a lien on them unti! he was paid ; the liquidator
applied to the Court for leave to accept the proposal and an order was
made, without notice to the lien holders, giving Holmes a first charge on




Reports and Notes of Cases. 677

the claims for his debt and the amount advanced by him ; afierwards, on
Holmes’ application, an order was made, on notice to the liquidator but
without notice to the lien holders, that the r*aims be sold to pay his charge.
The sien holders did not appeal from eithic of the last orders, but applied
for leave to enforce their security and that they be declared to have
priority over Holmes :

Held, by the Fu!! Court (reversing Draxke, J., who dismissed the
application), that the order giving Holmes priority over the lien holders was
mde without jurisdiction and the lien holders were not bound by it

Peters. K.C., for appeliants.  Duff. K.C.. for Holmes. Barnard, for
liquidator.

Fuil Court.] YORKSHIRE GUARANTEE CorroraTioN . CooPER. [April 28.

FExecutions  Exemption under Homestead Act— Tiing seized of a valuce
orer $500.

Appeal from judgment of Henderson Co.. J.. in an interpleader
135ue.

Held, afirming the judgment appeaied from rhat the execution debtor
was entitied, as an exemption under the Homestead Act, to $3500 out of
$10c0 realized by the sheriff on the sale of a steamship. the only exigible
personalty of the debtor. [Iye v. .MeNeidl (1893), 3 B.C. 24, approved.

Semble, notice of ciaim of exemption is necessary.

McPhillips, K.C., for appellant. AMartin, K.C., for respondent.

Full Court. ] Jacksox . Canno:u. [Aug 9.

Comparny--Security taken bona fide— IHolder of —Necessity to inguire as
lo regularity of proceedings—-Liguidator suing in Ais own name—
Liability fer costs.

Appeal from judgment of MarTIN, ]. A person who bona fide takes a
security in the ordinary course of business from an incorporated company
is not bound to inquire into the regularity of the directors’ proceedings
leading up to the giving of the security; he is entitled 10 assume that
everytiung had heen done regularly. In this respect a shareholder stands
on the same footing as a stranger. \Where an action i1s brought by the
liquidator of a company in liquidation in his own name he is personally
liable for costs ; the fact that he obtained leave from the Court to sue will
not relieve him of his liability in this respect.

Sir C. H. Tupper, K.C., and Peters, K.C., for appellant. Marfin,
K.C., for respondent.

Fr m———— g e
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Book Reviews.

Fish and Game L vies of Ontarso,by A. H. O'Brien, M.A., Barnister-at-ay,
author of O'Brien’s Conveyancer ; Chattel Mor'gages and Bills of Sale,
etc., etc.  Fifth edition. Authonized by the Department of Marine
and Fisheries (Canada). Canada law Book Co., Toronto. Price,
25 cts., paper; 50 cts., cloth.

The above is a digest of the whole law, Dominion and Frovincial,
affecting the animals, birds and fish of Ontano, alphabetically arranged,
with references to the various statutes and Orders in Council in force on
September 28th, 1903. This Manual is a marvel of skilful and compre-
hensive arrangement, coupled with compactness, 2nd 1t shews ti: whole
law at a glance ; and, although the size of the publication i smail, jor
manifest reasons of convenience 1o the sportsman and to game officers, it
deals exhaustively, and with the author’'s weli-known accuracy, with a sub-
ject of a complex character and in many respects a difficult one to handle.
‘This edition contains a number of illustrations of game, now appeoring for
the first time. A couple of pages are devoted to some excellent practical
hints on camping. Its authorization by the Department of Marine and
Fisheries of Canada gives it an official status.

County Law AssociaTions--ONTario.

On the 3rd inst. representatives from the various County 12w Associ-
ations of the Province of Ontario met at Osgoode Hall to give their annual
consideration to matters of interest to the legai profession. 1. W, Dumble,
K.C., Peterboro, was chosen Chairman, and W. C. Mikel, Belleville, |
Secretary.

A number of important topics were discussed and resolutions favonng
the following reforms were passed :—The extension of the powers of Local
Jadges of the High Court; Increase of Judges' salaries: DBankruptey
Legislation ; The estabiishment of a Divorce Court; Improvement of
Municipal Legislation ; Aid to County Libraries from the Domition Gov-
ernment; The simplification of Surrogate forms; 'The revision of the
Surrogate tariff, and a resolution opposing the proposed Rill to create a
special class of Conveyancers.

A legislation Committee was appointed consisting of XMathew Wilson,
K.C., Chatham, Wmn. Proudfoot, K.C., Goderich, A. H. Clarke, K.C,,
Windsor, W. A, McLean, Guelph, and W. C. Mikel, Belleville. Alsoa
deputation to wait upon the Attorney-General in refercnce to Surregate
Forms. September was chosen as the time for next year's Meeting.
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UNITED STATES DECISIONS.

CriviNaL Law. —Mere preparatory acts for the commussion ofa crime,
and not proximately leading to its consummation, are held, in Grozes v.
State (Ga.) 59 L-R.A. 598, not to constitute an atten t to commit the crime.

NEGLIGENCE—EXPLO5IVES. —One who uses high explosives excavating
so near the property of another that the natural and probable result of an
explosion will be injury to such property, is held, in Fifzsimmons & C. Co.
v. Braun (Ill.) 59 L.R.A. 421, to be liable for injuries caused even by the
vibration of earth and air, however high a degree of care he may have
exercised in their use.

DAMAGES—MENTAL SUFFERING.—A railroad company is held, in
Mabry v. City Electric R. (. (Ga.) 5~ L.R.A. 590, to be liable in damages
for injury to the feelings and sensibilities of a passenger, caused by his
wrongful expulsion from one of its cars, thuugh such passenger may not
have received any phvsical injury thereby.

Daviases—RIGHT ofF Privacy. —The unauthorised publication of cne's
likeness by annther person for advertising purposes is held, in Kodertson
v. Rochester Folding Box Co. (N.Y.) 59 L.R.A. 478, not to give a right to
an injunction or damages on the theory that it is an invasion of a “right of
privacy.”

SurvivorsHir.—In case of the death, in the same disaster, of a member
of 2 mutual benefit society and the beneficiary named in the -ertificate,
which provides that, in the event of the death of the beneficiary i.efore the
decease of the member, the benefit shall be paid to his heirs, it is held, in
Middete v. Balder (111.) 59 1.R.A. 653, that the representatives of the
beneficiary must show her survivorship or the fund will go to the heirs.

NEGLIGENCE.— FELLOW SERVANT. -The negligence of a fellow servar.
is held, m Loreless v. Standard Gold Mining Co. (GGa.) 59 1.R.A. 596,
not to relieve the master from liability to a coservant for an injury which
would not have happened had the master not heen negligent himself.

NEGLIGENCE -INvITAyTIoON, —No invitation to cross the yard of a rail-
road company to reach show grounds is held, in Clark v. Nosthern P.R. Co.
{Wash.) 59 1..R.A. 508, to be given by the rzailroad company by permitting
a circus to exhibit on its vacant land adjoining its switch yard, so as to
charge it with the duty of exercising care to protect people from danger,
and render it liable to one injured by the operation of trains while attempt-
ing to cross the yard after having been expressly told to keep out, where
the show grounds can be reached without danger by the highway.

A railroad company is held, in Askworth v. Southern K. Co. (Ga.)
39 L.R.A, 592, liable for injury to a child of immature years who gets upon
the ranning board of an engine as it enters a playground, according to a gen-
eral castym of children playing there, well known to the railroad employees
and wha is injured while attempting to alight therefrom at a point where
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children have been, for a long time previous, in the habit of alighting, evep
though the employees in charge of the train had no actual knowlege of the
child’s presence upon the engine.

JusTiFiaBLE HOMICIDE. --One who is assaulted in a public street is
held, in State v. Bartlett (Mo.) 59 LLR.A. 756, to be justified in using a
deadly weapon to defend himself from a public whipping by one greatly bis
superior physically.

BiLts & Nores.—The maker of a negotiable instrument who delivers
it to the payee complete in all its parts is held, in Bank of Herington v,

Wangerin (Kan.) 59 L.R.A. 717, not to be liable thereon even to a5
innocent holder, after the same has been fraudulently altered so as 1o ey
press a larger amount than was written therein at the time of its exccution,

Rarnway Law.—One purchasing a round-trip railroad ticket good only
on the day of purchase is held, in Zlinois Cent. R. Co. v. Harri; (Miss.)
59 L.R.A. 742, to be entitled to recover damages in case he is ejected
from the only train passing his station on the return trip on that day, for
the reason that the ticket is not good on that train because the train is not
scheduled to stop at that station.

Te hold the carrier vesponsible for an injury received by a passenger
while using an excursion ticket, one of the conditions on which is that the
passenger assumes all risk of accident, it is held, in Crery v. Lehigh
Valley R. Co. (Pa ') 59 1.R.A. 815, that he must show affirmatively that
the carrier was guilty of negligence which caused the injury.

Although a railroad company eaters into a joint contract with another
company for the transportation of goods to a point beyond the ¢nd of its
own line, it i1s held, in Union State Bank v. Fermont, E.& M.1".R. Co.
(Neb.) 59 .R.A. 939, to be competent for it to enter into an express
contract with the shipper limiting its liability to the transportation of the

property over its own line.

Criminai Law. —A peace officer acting without a warrant 1s held, in
Petriev. Cartwright (Ky.) 59 1..R.A. 720, to have no right to kill a fleeing
person who refuses to stop when commanded to do so, on suspicion that he
has been guilty of a felony, where the offence is in fact only a misdemeanor.

LitTeLL’s LiviNg Acr: That delightful writer, R. Bosworth Smith,
whose recent articles on ** Owls ¥ and ** Ravens ” attracted so much interest
as they appeared ‘n The Nineteenth Century and After, now conributes
charming sketch entitled * The Old Thatched Rectory and Its Birds,"
which Zhe Living Age for September 26 reprints. Few writers on bird-
lore add to their knowledge of out-door life so wide an acquaintance with
literature, modern and classic, and so mellow a sympathy with horan
nature. Mr. Arnold White'’s ** Kisheneff and After ” is a broad treatment
of the whole Jewih question, of which the Kishenefi massacre is onlys

tragic episode.




