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1857.] BILL. . [No. 75.

An Act for settling the Law concerning Lands held in
Free and Common Soccage, in Lower Canada.

HEREAS the Act hereinafter mentioned has left certain Preamble.
points unsettled as regards the Law applicable to lands
in Lower Canada held in Free and Common Soccage, and the
anthority of the said Act itself hasbeen called in question on
5 technical and formal grounds, although it has been maintained
by the majority of the Judges of theCourts of Superior Civil
jurisdiction, and has been generally acted upon as Law; And
whereas it is expedient that all doubts as to the effect of the
said tenure should be removed for the future and as regards the
10 past in so far as may be consistent with vested rights, and that
the Laws relating to lands of every tenure should be as far as
possible uniform, more especially as regards their descent in’
cases of intestacy, and the rights of married women; And
whereas in the ignorance or uncertainty which has very gene-
15 rally prevailed as to the Law in the matters aforesaid, it may
have happened in mang cases that the widows and heirs of
persons who have left lands in Free and Common Soccage with
regard to which they have died intestate, have assented to some
disposition or partition thereof, which though consistent with
20 their understanding of the Law and with substantial justice in
each particular case, may not have been in accordance with
the strict legal rights of the parties, and it is just and necessary
fortke quieting of titles and thé avoidance of litigation, to confirm
such dispositions and partitions: Therefore, Her Majesty, by
% and with the advice and consent of the Legislative Council and
Assembly of Canada, enacts as follows:

I. The Act passed by the Legislative Council and Assembly Actof L. C.,
of the Province of Lower Canada, in the ninth year of the § G- 4 c. 77,
Reign of His Majesty King George the Fourth, and intituled, f;cc:.'cd m
30 An Act for rendering valid conveyances of lands and other im-
motveable property held in free.and common soccage within the
Province of Lower Canada, and for other purposes therein men-
tioned, and the Royal assent whereto was signified by Procla-
mation in the said Province on the First day of September, one
35 thousand eight hundred and thirty-one, is hereby declared to be

and to have been since the passing thereof, that is to say, since..
the day last aforesaid, in force in Lower Canada.

II. And whereas it is provided by the sixth section of the Act Recital,
above cited, that when the proprietor of - lands granted or held
40 infree and common soccage should have died before the pass-
ing of the said Act, without having partitioned the same either by
last will and testament or otherwise, the heirs of such proprietor
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should be held to partition the same according 1o.the « )
Laws of the Province,” (that is to say, asif such lands liad beey
held by the tenure of franc alew roturier being that known 1y
the said Old Laws which is most analogous to tree and commgp
soccage), unless the said heirs should have agreed among them. 5
selves upon a different partition ; And whereas the tenor of the
said section and of the preamble and other parts of the said Act,
shew that the Legislature held the said Old Laws to be thoge
most consistent with the feelings and customs of the people of
Lower Canada, and that they ought with the exception of such y
portions as relate to Seignorial or feudal rights or dues, to'
apply thereafter to lands held in free and common soccage, yet
by some omission or error this is not formally enacted : There.
fore, it is hereby provided, that where the proprietor of any
How lands in land held in free and common soccage in Lower Canada, shall i
free and com- have died intestate as to such lands, between the passing of the
aball be divia- Act last above cited and the passing of this Act, the husband,
ed whenthe widow and heirs of such proprietor, shall have respectively the
;’J‘l’;ﬁ;&a‘:gff same rights in respeect of such lands as if they had been held in
the passing of JTanc alew roturier, unless they shall have agreed upon, assented 3)
G. 4, ¢.77, 1o or confirmed a different disposition or partition thereof, or
;235?;?;? Jke shall have acquiesced therein during dne year from the death of
Act. such proprietor, by having allowed the same or any possession or
act founded thereon, to remain unquestioned by themin anycom-
petent Court during that time ; And this section shall apply to3;
and bind minors, absentees and married women, and as well
the heirs and legal representatives of or persons claiming
through the parties who shall have agreed upon, assented to,
confirmed or acquiesced in such disposition or. panrtition, as
Ef‘?'jazi'; " such parties themselves ; Provided always, t_hat whenever any 3
fde purcha-  Person shall have bond fide purchased or obtained any hypothee
sers, &c. or charge upon any such lands for a valuable considera-
tion from any person who claimed to be and was entitled
thereto as heir of the former owner so dying intestate, either
under the English Law referred to in the Act aforesaid, or un- 35
der the Laws of Lower Canada applicable to lands held in
Sranc alew roturier, and shall have registered the deed”
creating such charge, or operating such conveyance, before the
.registration of any sale, conveyance or incumbrance of such
lands by any other person claiming to be such heir, and before 40
the passing of this Act, no person being atthe date of suchdeed
in adverse possession of the lands as such heir or as-claiming -
through any such heir, or having questioned the title of the
vendor or grantor of the charge in any suit pending or decided
in favor of the adverse claimant at the date of such deed,;~then §
asregards the conveyance, sale or charge operated or created
by such deed, the grantor or vendor therein mentioned shall be
held to have been at the date thereof the person entitled to:
inherit the said lands from the proprietor so dying intestate as
regards them. 3
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1. Provided always, that nothing in the two preceding sec- Freceding sec-
tions of this Aect, shall affect any case pending at the time of its f;ggzt“;;‘émg
passing, or any case in which there is then any actual and cases.
open possession under a title adverse to their provisions or those

5 of the Act therein mentioned, but such cases shall be adjudged
upon as if this Act had never been passed.

IV. The ‘Laws which shall hereafter apply to and govern What Laws
lands held in free and common soccage in Lower Canada, "};‘t};rﬁ"l’mﬁ“
as well with regard to descent, inheritance, incumbrance, alie- B roeand

10 nation, dower, and the rights of husbands and of married common soc-
women, as with regard to all other incidents and matters what- gz;gf;lssn:gt_
soever, shall be the same with those which apply to and govemn ters.
lands held by the tenure of franc alew roturier, in like matters,
except only in so far as such Laws may have been expressly

15 altered as regards lands held in free and common soccage, by
the Actabove cited or any other Act of the Legislature of Lower
Canada or of Canada ; and -as regards the rights of married Asto mar-
women and their representatives, this section shall apply to cases *iage rights.
where the husband shall die after the passing of this Act,

20 whatever be the date at which the”marriage may have taken
place, but nothing herein contained shall prevent the effect of Actnotto
any marriage contract or settlement made either in the English contracts. &
or French form. :

V. The Laws which have governed lands held in Free and What Laws
25 Common Soccage in Lower Canada in matters other than gi‘;’}f ]*‘i‘;]‘aes”‘ifl‘l
~ alienation, descent and rights depending upon marriage, are matters other
hereby declared to have always been the same with those than aliena-
which governed lands held in franc aleu roturier, except in so fion: descent
far only as it may have been otherwise provided by any Act of °
30 the Legislature of Lower Canada, or of this Province; but Proviso.
nothing in this section shall be construed as a declaration that
such lands held in Free and Common Soccage, have or have
not at any time been governed by any other Law as regards
alienation, descent or rights depending on marriage.

35 VI The word “ Lands” in this Act shall include any im- Interpretation
moveable property or hereditament capable of being held in clause
free and common soccage, and any estate or interest therein,
and the word ¢ Deed,” shall include any instrument by which
any lands can be conveyed, hypothecated or incumbered by
40 the Laws of Lower Canada.



