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torneys, Notaries Public, &c., Barrie, C.W T. BUSH, Dealer in Renl Extate, Mortgages, &c.,
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LXIV,

LAW JOURNAL,

[SeprEMEER,
—t—

LAW SOCIETY OF UPPER CANADA,
(Oseoope Haw.)

Easter Term, 21st Victoria, 1858.

During the Term of Easter, tho following Gentlemen ore called to the degreo
of llarrhterat-Law i—

Wiillam Baldwin 8ulilvan, Esqulre,
Heory Massingberd. “

Alexander Forsyth Scott, Emquice.
Ward lHamilton Bowlby, "
Anthony George Lefroy, Esuire.

Ob Tuesday, tho 25th day of May, in thie Term, the following Gentlemen
wero admitted luto the Soclety as members thereof, and entered 1n the following
?rger as Studouts of the Lawe, thelr examinations having Leen clacaed as

ollows ;-
University Class :
M. Edmund John Hoopor, B.A.
Junior Class:

Mr. Ileory Robertson. Mr. Frederick Nash,

¢ Theopl tlua Begue. ¢ James Frederick Smith, junior.
“ Eawart .tcbinson. “ QOctavius Prince.

# David Lennox. “ Iawiiton Douglas Stowart.

¢ John Hoekina, ¢ Jtobert Kerr Robb.

¢ James Grahao: Vansittart. ¢ Thomas Ferris Nellis,

“ Augustus Roche. “ Praoklin Metealfo Grifin,

“ John Bell Gordon. “ Thowas Wellestuy MeMurray.
¢ Patrick Willlam Darbey. “ Michael Josepls MeNatara,

¢ Fdward James Denrochic. ¢ John Joseph landy,

“ Alexander Forbes, junfor. “ Jubez Mauwaring Moffatt.

* Richard Stotesbury McCutloch. ¢ Thomas James Fitzsimmons.
¢ Morgan Coldwell, “ Edward Ciarke Camphell, junior.
* Thomas Babiogton MeMahon, “ Gilbert James Wetenhall,

“ Kennpeth Gondman. “ Jlenry Mann Briggs.

“ Robwrt Smith. ¢ Edmund Baynes Heed.

¢ Willlam Torrance 1lays. “ Yedro Alma.

“ Georys Augustus ilamiiton, “ Robert John Keating.

“ Willlam Henry Walker. ¢« J 1 Elloy Hardlng

¢ Joha Downvy. wuseph Aloysius Donovan,

“
Mr. John McLean Stovenson.

Notz—Gentlemen admitted in the “ University Class' are arranged according
to thelr University rank ; in the other classes, according to the relative merit of
the examination passed beforo the Society.

Orderei=That the inatfon for ad
the following Looks respectively, that is tv say—

For the Optime Class:

In the Phoenisce of Buripedes, tle first twelve books of Homor’s Tliad, Hornce,
Sallust, Euclid or Legendre’s Geometrio, Hind's Algebrs, Snowball's Trigo-
nometry, Farnshaw's Statics and Dynamlcs, Herschell's Astronomy, Paley’s
Moral Philosophy. Locke’s Essay on” the Human Understanding, Whatsley's
l:ogic and Rhetoric, and such works in Ancivnt and Modern History and
Geography as the candidates may have read.

For the Untversity Class:

In Homer. first book of Illad, Lucian (Charon Life or Dream of Luclan and
Timon), Odes of Iorace, In Mathematics or Metaphysics at the option of the
candidate, accordiug to the following coursss repectively, Mathematics,

ructid, 15t 2nd, 3rd. 4th, and Gth books, or Legondre's Geotnetrly, 1st, 2nd,

3rd. aud 4th books, Hind's Algebra to the end of Simultansous Equations);
Mctaphysics—(\Walker's and Whateley’s Logic, and Locke’s Essay on the
liunian Understanding); Herschell's Astronomy, chapters 1, 3, 4. aud 5; and
such works {o Ancient and Modern Geography snd liistory as tho caudidates
may have read.

shall, until farther notice, be in

For the Senior Class :
In the samo subjects and books as for tho University Class,

FUr the Junior Clazs :

In the 1st and 3rd books of tho Odes of Horace; Ruclid, 1st, 2nd, and 3rd Looks,
or legendre’s Geometrio 1st and Srd books, with the promblems; and such
works o Modern History and Geography as the candidates may have read: and
tbat this Order be published cvery Teim, with the admissions of snch Term.

Ordered—That the class or order of the examination passed by each candidate
for admission be stated fn his certificate of admission.

Ordered—That ia future, Candidates for Call toith homours, shall attend at
O.goode Hall, under the 4th Order of HiL Torm, 18 Vic, on tho last Thursday
arrxd ﬂclhlo d(;n the last Friday of Vacation, and thosc for Call, merely, on the jatter
of su ys.

Ordered—That §n future all Cap.idates for admission iuto this Soclety as
Studdnts of the Laws, who desire t+ pass their Examination in cither the Uptime
Class, tho Unlversity Class, or t' o Senfor Class, do attend the Examiner at
Osgoode Hall,ou both the first Thorsday and the first Friday of the Term in
which their petitions for admission are to bo pr ted to tho Benchers fu Convo-
cation, at Ten o'clock A.M. of each day: and thoso for admission in the Junior
Class, on the latter of those days at the ke hour.

Ordered—That the examivation of candidates for certificatos of fitness for
admission as Attornoys or Solicitore under the Act of Parliament, 20 Vic. chsp. 63,
and the Ruleof the Soclety of Trinity Term, 21 Vic. chay. 1, made under authority
and by direction of the sald Act, aball, until further order, be in the following
books and subjocts, with which such candidates will be expected to be thoroughty
familiar, that is to say:

Blackstone’s Commentarics, It Vaol.; Smith's Mercantile Law; Willlams on
Reat Property; Willlams on Personal Property; Story’s Equity Jurlsprudence ;
The fitatute Law, and the Practico of the Courts.

Nutice~A thorough familarity with tho proecribed subjects and Looks wlill,
{n tuture, bo required from Candldates for aduilralon a3 Students; and gentletnen
ary strongly recommended to postpone presenting ti Ives for Ination
vatil fully prepared.

Notick.—Dy a rile of Hilary Term, 18th Viet, Students keeping Termn are
hencoforth requined to attecd s Course of lectores to be delivered, cach Terin,
at Osgoode Hall, and exhlbit to the Secretary on the last day of Term, the Lec-
turor’s Certificato of such attendance.

Onperrn.—That the Suljects of the Lectures, naxt Term, bo ws follows: Trusts
=8, 1. Strong, Esjuire; Damages—J. T. Anderson, Esquire.

RUBERT BALDYIN,
Treasurer.

Eaater Term, 21st Vietoria, 1858,

STANDING RULES.

ON the subject of Private and Local Rills, adopted
by the Legislative Council and Legisiative Assembly,
3rd Session, 5th Parliament, 20th Victoria, 1857.

1. That oll applications for Private and Local Bills for
granting to any indiridual or individuals any exclusive or
peculiar rights or privileges whatsoever, or for doing any mat-
ter or thin{; which in its operation would affect tho rights or
property of other parties, or for making any amendment of a
like nature to any former Act,—shall requiro the following
notice to be published, viz :—

In Upper Canada—A notice inserted in the Official Gazette,
and in ono newspaper published in the Count{, or Uuion of
Counties, uffected, or if thers be no paper published therein,
then in a newspayer in the next nearest County in which a
newspaper is published.

In Lower Canada—A notice inserted in the Official Gazette,
in the English and French languages, and in one newsprper
in the English and one newspaper in the French language, in
the District affected, or in both languages if there be but one

aper; or if there be no paper published therein, then (in both
ranguages) n the Official Gazette, and in o paper published in
an adjoinin g District.

Such notices shall be continued in each case tor a period of
at least two months during the interval of time between the
close of the next preceding Session and the presentation of the
Petition.

2. That before any Petition praying for leave to bring in a
Private Bill for the erection of a Toll Bridge, is presented to
this House, the person or persons purposing to vetition for
such Bill, shall, upon giving the notice preseribed Ly the pre-
ceding Rule, also, at the same time, and in the same manner,
give anotice in writing, stating the rates which they intend to
ask, the extent of the privilege, the height of the arches, the in-
terval between the abutmentsor piers for the passage of rafts
and vessels, and mentioning algo whether they intend to erect a
draw-bridge or not, and the dimensions of such draw-bridge.

3. That the Fee payable on the second reading of and Pri-
vate or Local Bill, shall be paid only in the House in which
such Bill originates, but the disbursements for printing such
Bill shall be paid in each House.

4. That it shail be the duty of parties seeking the interfe-
rence of the Legislature in any private or local matter, to file
with the Clerk of each Hcuse the evidence of their havio
complied with the Rulez and Standing Orders thereof; an
that in default of such proot .eing so furnished as aforesaid,
it ehall be competert to the Clerk to report in regard to such
matter, ‘“tnat the Rules and Stauding Orders have not been
complied with.”

That the foregoing Rules be published in both Ianguages in
the Official Gazette, over the signature of the Clerk of each
House, weekly, during each recess of Parliament.

J. F. TAYLOR, Clk. Leg. Council.

10-tf. Wa. B. LINDSAY, Jlk. Assembly.
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INDEX TO ENGLISH LAW REPORTS,

FROM 1813 TO 1844,

JUST PUBLISHED, BY T. & J. W. JOHNSON & CO,,
No. 197, Chestnut Street, Philadelphia,

GENERAL INDEX to all the points direct or incidental,
.f decided by the Courts of King's and Queen's Pench,
Common Lleas, and Nisi Prius, of England, from 1813 to
1856, as reprinted, without condensation in the English Common
Law Jeeports, in 83 vols, Edited by George W. Biddle and
Richard C. Murtrie, Esqs., of Philadelphia. ~ 2 vols. 8 vo. $9

References in this Index are made to the page and volume
of the English Reports, as well as to Philudelphia Reprint,
making it equally valuable to those having cither series. From
its peculiar arrangement and admirable construction, it ix
decidedly the best and most accessible gnide to the decisions
of the English Law Courts.

We annex a specimen showing the plan and execution of |1

the work :
PLEADING.
{d] Plea in abatement for mis.
nhme
e] Pleas to jurisdictivn,
3 ¢lea puis darrein continu.

ance.
{9] Piea to farther mainte-
nanes of action.

1 Qeneral rules.
11. Parties to the action.
ILl. Materlad allegations,
[g} Immaterial jrsue.

Traverso must not be too
broad.
[¢] Traverse must not be too

narrow. (4] Sereral picas, under stat
IV. Duplieity In pleading. of Anne.
V. Certainty in pleading. (] Sevcral pleas sfuce the

a) Certainty of piace.

U] Certalnty as to time.

c] Certaioty as to quantity
and to value,

{d] Certainty of pames and

persons.
f) Averment of title.
JCertainty in other res-
pects, and berein of va-
. riance,
) Variance in actlons for
rta.

new rules of pleading.

[X} Gnder common law proce
dure nct.

{7] Evider.co under von as
sumpsit.

[m] Evidence under nen as-
sumpsit. since rules of
ILT. 4 W. 4.

n} Plea of payment.

of I'les of DO est factum,

P} Plea of performauce.
q] Plea of *‘ull dehit” and

to
VI. Ambiguity in Pleadings. * pover intendsd.”

VIl Things should Lo pleaded s r} Of certain speclal pleas,
cordlug to their legal effet. s] Uf ovriatn lsceitancous
VIII. C ent aod tusd ralea relating to pleas,

of Headings.

IX. Departure. u] Of insuably pleas.

X. Spuelal pleas amounting to geu-
er} Isxue.
X1. Surplusage.
X, Argumentativeners.
X111. Other nuscelianeous rulea,
X1V. 0f tho declaration.
Generally,

{6} Of null aud sham pleas,
XVIL. tl'

Lv replication.
a) Replication de injuria,
XVII. Demurrer.
X VUL Repleader.
XIX. Ixsue.
XX. Defoctacured hy pleading aver,
or hy verdlct.
XXI. Amendmeat.

a
) Jotuder of counts.
¢] Several couats undar pew

rules. action.

(d} Where l!hem is one bad (b} Amendwnent of mesne pro-
eount,

{e] Statement of causo of ac-
tion.

[/] Under common 1aw proce-
dure act.

g} New asdgnment.

1] Of profert and oyer.

CesR
{c] Amendment of daclamtion
and other Pleadings
d) Amendment of verdict.
»]. Amendment of judsment.
A dmeut after i
or verdict.

XV. Of pleas. 7] Amendment after arror,
a) Generally, n} Amendmeut of final pro-
6] Pleas o abatement. cens.
¢] Plea in abatement for {t] Anwendmeuts In  certaln

other cases,
1. Gexeran Rures.

II. Partizs To Tue Acriow.

It is suficient on all occaslons after partius have Leen first named, to devcribe
them by the terms *said plajntiff”” and ¢ said defondant® Davison v Sarage.
§. 537, 6 Taur, 57d. Stovenson v. Honter, §. 675: 6 Tann, $06.

And see under vhis hesd, Titles, Action; Assumpsit, Bankruptey. Jiils of
Exchaoge; Cace: Chose o Actlon; Covenant; Fxecutors: Husbaad and Wite,
Landle ¢ and Tenant; Partnership; Replevin; Trespass; Trover.

IIT. MATERIAL ALLEGATIONS.
&hrz}e &romnwrhl allegations must bo proved. Reece v. Taylor, xxXx, 520
[ M, .
Where more {s stated as a cause of actian than Is necessary for the cist of the
action plaintifl is oot bound to prave the fmmrtertal part.  Bromfield v Jones
%, 6214 B & ©, 380. Ercsham v. Posten, xit 721;2 C& P, 540, Dukes v.

nonjoinder.

Gostling, xxvil, 766; 1 B N 0, 688, Pite v. Whlams, xxix, 203; 2 A & P, 841,

And it is fmproper to thke fasue ob such immaterial allegation. Arundel v,
Bowman, iv, 103: 8 Taun, 1ov

Mutter alleged by way of inducement tn the substance of the matter, need not
tes wllezed ¥ ath such certainty as that which is sulstance. Stoldart v, Ialmer,
ol 202 S D& R, 624, Churchill v ftunt, xsiil, X3, 1 Chit. 3v0 Willisma v,
Wilox, xxxv, t9; 8 A & B 314, Brunskill v. Rolertron, xxx4i, 0 £ & B, 840,

And such matter of inducewent nced not beo proved. Croeshoys Bridgo v.
Rawllngs, xxxtf, 41; 3 BN C, 7).

L Matter of dereripition must be proved an allgzed. Wells v Girling, v, B3
Guow 21, Stoddart v. Paliner, xel, 212: 4 2 & R, 620, Hicketls v. Salwey, 3¥M1,
UN; 1 Chit. 104, Treesdale v, Clement, xvii, 329 1 Chit, fud.

An action for torg Ia malutainable. thouigh ouly part of the allegation is proved,
Ricketta v Salwev, xvill, 69, 1 Chit, 1td,  Willlameon v. Aenley, xix, 140;
0 Bing, 266. Clatkron v. Lawson, xix, 294; 6 Llug. 657,

Platatiit $a not bound 1o allege & request, eavept where the elject of the
\;‘clu ‘!:Jto oblige avothcer to do sumething, Awory v. Broderick, xviit, 860;
“hite, 329,

10 treapas for drasing against ?Xalntm‘s card, {t {n on imuwaterial allegstion
who was rlding in 8. Howand v, Peote, xvill, 653 2 Chit, 313,

In arsumpait, thy day alleged fur an oral promise is immaterial, cven sfnce tho
new rules,  Arnold v. Arnokl, xxsll, 43: 3 B N C, 8L

Whero the terms of & cunteact plesded by way of defeneo aro not materisl to
the purpose for which contruct fa given In esideace, they nced not be provod.
Kobson v, Fallowa, xxxif, 186; 3 B N C, 3w

Distinction botweo, y aod | terial allegatl
X, 11: 2 B&C 2
o]l‘rellnnlnary watters need nut W aversed. Sharpo v, Abbey, xv, 637; & Ding,

v
e

Draper v. Qarratt,

When allegations in pleadlags are ditisible.  Taploy v Wamwright, xxvil. 710
SB& AQ 395, Marw s Horton. xxvil, 302, 5 B & Ad, 715, llartley v. Burkitt;
xxxiff, @25; 5 B N C, €87, Colv v. Creawell, xxxix, 355; 11 & & E, G61, Green
v. Steer, x1), 5405 1 Q B, 707

1f one plea Lo compoundod of soveral distinet allegations, one of which is not
byself 3 defonce to the action. the establisbing that ono in proof wiil not support
the plea, Ballllo v. Kell, xx 111, 900; 4 B N C, 138,

But when ft {s compreed of several distinet atlegations, either of which amounts
to a justification, the proof of oue is sufiiclent.  Ihid.

When §s fender a nateria) allegation, Marks v. Lahee, xxx§, 193¢ 3 BN C,
408. Jackron v. Allaway xiv), 842; 5 M & U, 942

Matter whi-h appears In tho plradings by newasary implieation, necd not be
wxpressly averred. tGalloway v. Jacksou, siii. 493; 3 X & @, 960. Jonmes v. Clarke,
<1l 6943 3 & B, 194.

But such lwplicataon must be a necessary one.  Galloway v. Jackson, xlil, 408
3M &Q,9060. Prentieo v, Harrdson, civ, 852: 4 Q B. 852

Tho declaration against tho drawer of a Lill must allego & promise to pay
Henry v. Burbjdge, xxxil, 234; 3 BN C, 801,

In an action by landloid against aheriff. voder 8 Aune, cip. 14, for removing
zo00ds taken in executfon without paylng the reut, she allegation of removal is
material, Swmallman v, Pollasd, x1¢l, 1001,

In coveraut Ly asignee of lesser for rent arrear, aliegation that lewser was

eased fur remainder of 8 term of 2 years, commencing, &c., is matorial and
traverrablo  Carvick v. Halgrave, v, 783, 1 B & B, 531

M.uimum of allegation is the mazimum of proof required. Francis v. Stoward,
xivil, 084 & Q B, ¥84, Y86,

In error to roverse an outlawry, the materiat allegation ir that defendant was
abroad at the Issuing of the exigunt, and the Averinen? that Lis so contintiie! until
nullnw‘gg pronounced need not Le proved. lobertson v, Robertson, i, 1655 &
Tanin, 309,
¢ ;I“e;{(;r not essentlal in action for not accepliog goods. DBoyad v. latt, 1, 2213 1

Averment of treepassea In other parts of the semo close is immaterial. Wood
v. Wedgwood, I, 71: 1 O B, 273.

Hequest i a conditivn prucedont in bond to account on request. Davis v.Cary,
ixix, 416: 15 Q 8, 418,

Corruptly not esseutial in plen of simouatral contrart, if eircumstances alleged
wiow {t. Goldham v Edwarnds, Ixxx), 435; 18 C 13, 337,

Mode b{ which nufsancs cautes fnjury is surplusage. Fay v. Prentice, i, 827;
)

{a] Amendinent of form of |l CB.§

Allegation tnder per quod of mode of injury are material averments of fact,
and not infereuce of 11w in case fur illegzally granting a scrutjoy, and thus depriv-
fog plaintlf of his vote  t'rice v. Beleher, liv. 5. 3 C R, 48,

Where notha {s material, arcrment of Gicta * which defendant well knew,” Ix
not equivalent to avermont of aotice. Colchester v. Bronke, hitf, 332; 7 Q B, 338

<3~ Specimen Sheets sent by mail 1 all applicants,

LecisLamive Couxcry,
Toronto, 4th September, 1857,

{ XTRACT from the Standing Orders of the Legis-

lative Council.

Fiftyninth Irder.~ - That cach and every applicant for
Bill of Divorce shall be required to give notice of his or her
intentiou in that respect specifying from whom and for what
cause, by advertisement in the official Gazette, during six
months, and also, for a like perivd in two newspapers pub-
lished in the District where such applicant usually resided at
the *ime of separation; and if there be no ¢econd newspaper
published in such District, then in oue newspaper published
in an adjoining District; or if no newspaper bo published in
such District, in two newspapers published io the anjoining
District or Districts.” J. F. TAYLOR,

10-¢f, Clerk Legislative Council.
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THE LIBERTY OF THE PRESS.
Reports of Law Proceedings.

The -+ of human law is the sccurity of the person and
property o " men in civil socicty. Ior this purpose it mo-
derates the force and power of vatural rights, and appoints
certain forms and measures for their enjoyment.

". erightsof the person, being antceadont ta civil society,
are the first concern of the magistrate. Property, having its
origin in convention, is secondary in order as well as import.

The greatest injury which any one ean suffer is such as
affects his life or produces 2 bodily loss. The nest injury
in kind is that which affects him in character.

But it is the natural right of every man to think and to
speak, and this {avolves the consequential right to print
and to publish. And yet, neither the natural right of
thiuking, nor the coansequential right of publishing, is to
be exercised to the defamation of the individaal, or to the
detriment of Society.

The liberty of the press properly understood is the per-
sonal liberty of the writer to express bis thoughts in the
more improved way invented by human ingenuity, that is by
means of the press. Aud the press is not only a vehicle for
the expression of thought, but oftentimes a record of facts.

The right to commit a fact to paper is a natural right.
The right to publish it is its consequential. The question
is, how far the force of these rights is to be restrained by
the rules of Society; or, in other words, how far the rights
are moderated for the good of Socicty.

Before going further we must state that for more than
one of the foregoing propositions we are indebted to the
much prized work on libel by Francis Ludlow lolt, a bar-
rister, who was for many years editor of Bell's New Weeldy

the other.

; Every man may be called upon in a court of law to de-
i fend his lifo or his character.  He may be dragged there
!'needlessly, but the fuct ol his having been there uttaches
vodium to his name. He way have againgt him even
r circumstances of suspicion, which before a jury he can
i thoroughly demolish. He may, no matter what the tribu-
i nal i3, in the end be satisfactorily acquitted. Is it, then,

 lawful or right, before a man accused of crime or of wrong
118 tried, or during the vourse of his trial, or before his trial
| beging, to bring his name before the public in the public
(press?  Many questions of great nicety and equally great
 delicucy here unfold themselves.  Lach question, like other
questions, has more than one side, and each side has mani-
fold arguments.

If anything is wore important than another in the ad-
ministration of justice, it is that jurymen should come to
the trial of a person, of whose guilt or innocence they are
to decide, with minds pure nd unprejudiced. It is searcely
possible that they can do so after having read for weeks and
months ex parte statements ot evidence against the aceused.
Are these statements of evidence, for the benefit of the in-
dividual, to be suppressed,? Or ure they, for the good of
Society, to be promulgated ?

On the one side it is argued, that reports of this deserip-
tion when published are under all circumstances at the
expense of harrassing the feelings of every person who is
unfortunately taken up on any charge; that when such a
charge is publizhed it is extremely difficult to tuke off the
effect of it by any counter statement ; that it may, besides,
meet the eye of thousands who may never hear that the
party accused was uitimately proved innocent or guilty.

On the other side it is argued, that it is of vast import-
ance to the public that proceedings of Courts of Justice
should be uuiversally known ; that the advantage to the
country in having these proceedings made public more
than counterbalances the inconvenience to the individual
whose conduct is the subject of investigation ; that police
reports, fur example, as remarked by Lord Campbell, in
Leicis v. Levy, in other columns, are extremely useful for
the detection of guilt, by waking facts notorious, and in
bringing those facts more correctly to the knowledge of all
parties interested in unravelling the truth.

Each side of the question has had its day.  Cases abound
in the law reports wherein celebrated judges bave espoused
contrary views, and argued with all the weight of mighty
intellect. A review of the cases would be as tiresome to
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the reader ag it would he troublesome to the writer. 'l:rl_l:]
last of them, and by far the most important ( Lewisv. Lery),
is given elsewhore. 1t shows the tendency in modern times |
to uphold the publie good, even at the saerifice of private
feelings.  But this is unly justifiable where the two conflict.
An cditor of a newspaper, though generally protected in
giving a fuir and impartin] report of what takes place in a
Court of Justice, hasno right now, more than furmerly,
wantouly to assail the accused.  The less comment the
better.  The less insinuation the better.  The more a news-
paper editor keeps to narrative when referring to pending
law proceedings the better for himself, his purse, and his
paper.

Upon a review of decided cases, the following may, we
bolieve, be given as a summary of the law :—

Ist. A correct, fuir and impartial, though not verbatim,
re et of a trial in o Court of Justice is lawful (C'urry v.

‘ter, 1 Xisp. 456 ; Ilere v Silverlock, 9 €. B. 23;
s v. Levy, 4 U, C. Law Journal, p. 213).

2ud. The report, though not correct, it hounest, may be
given in cvidence in reduction of damages (Smith v. Scott,
2 C. & K. 585).

3rd. A false or highly colored report is unlawful ( Water-
field v. Bishop of Chichester, 2 Mod, 118).

4th. A report of law proccedings which has mixed up
with it commentaries reflecting upon any of the parties
whose pawes appear in it, loses the privilege which it might
otherwise claim (Stiles v. Nokes, T Bust. 493; Rex v. Fleet,
1 B. & A.379; Carrv. Jones, 3 Smith, 491; Rex v. Lee,
O Iisp. 123 ; Rex v. Lisher, 2 Camp. 570; Lewis v. Cle
ment, 3 B. & A. 702; Lewis v. Levy, ubi supra; Thomas
v. Crosswell, T Johnson, 264 ; Commonwealth v. Blanding,
3 Pickering, 366 ; Csher v. Severance, 2 Appleton, 9).

5th. The privilege of repurting is not confined to the
Superior Courts of Law and Lquity (Lewis v. Levy, ubi
swpra, but see Duncan v. Thicaites, 3 B. & C. 556;
Rex v. Lee, 5 Fsp. 1235 Rex v. Fisker, 2 Camp. 563 ;
Charlion v. Watton, 6 C. & P. 885 ; 13 & 14 Vie. cap. 60,
sec. 7).

6th. The same rales apply to the reports of proceedings
in Parliament (Jiex v. Abingdon, 1 Esp. 226; Rex v.
Crecry, 1 M. & 8. 279).

Tth. That which is hurtful and indicates malice is not
privileged { Lewds v. Levy, wbi supra).

The object of the law, while punishing malice, is to pro-
tect honesty and good faith. It cannot be said that the
report of a proceeding in a Court of Justice is under all
circwpstances, any more than it can be said it is under no
circutustances, privileged. The motives of the party pub-
lishing are not to be left out of consideration. Malice or

no malice iz a question for the jury to determine. The

conduct of the defendant in other respeets may also be
taken nto consideration,

Lu an action for a libel contained in a public newspaper
ur other perivdical publieation, the defendant may plead
that the alleged libel was inserted without actual malice,
and without gross negligence; and that before the com-
mencccnt of the action, or at the earliest opportunity
afterwards, the defendant inserted in the newspaper, &c., n
full apology for the libel, &e. (13 & 14 Vie. cap. G0, 8. 3.)

IMPORTANT LAW REFORMS,—THE LAW OF ARREST.

‘The Parlinimentary Session lately past is not devoid of
law reforms.  In the way of practical legislution, no man
has done more for Cunada than the Honorable John Alex-
ander Macdouald.

Not the least important of his measures is the Act intitled
* An Act for abolishing arrest in ecivil actions in certain
cases, and for the better prevention and wore effectual
punishment of frand.”

The aim of the Act is to abolish arrest—-not in all cases,
but “in certain cuses.”’ To abolish arrest in all civil
cases, would be to commit a piece of absurdity of which wo
are sure Mr. Macdonald will never be guilty. Again, the
Act i3 not only to abolish arrest in certain cases, but for
4 the better prevention and more effectual punishment of
fruud.” This braneh of the title also foreshadows important
provisions.

As the Act came into force on the 1st of the present
month of September, we append a synopsis of it.

I.—After 1st September, 1858, no person to be arrested upon

mesne or final process in any civil action, except in the cases
snd in the manner provided for by this Act.

IL.—If auy party being a creditur of or having a cause of
action against any persun now liable to arrest, shall by affida-
vit of himself or of soms other individual, show to the satisfac-
tivn of a Judge of either of the Super or Courts of Cununon
Law a cause of action to the amount of £25 or upwerds, and
shull also by affidavit show suck facts and circumstances as shall
satisfy tho Judge that *there 1s good and probable cause for
helieving that such person, unless he bo forthwith apprehea-
ded, is about to quit Canada with intent to defraud his credi-
tors,” &c., it shall be lawful for such Judge to direct, &c., that
such person shall ba held to bail for such sum ss the Judge
shall think fit, &e. Thereupon acapais may issue, &c.

I1I.—Special bail may he put in and perfected usccording
to present practice, and action to proceed as if commenced by
writ of sumirons.

IV.—An order for a capins may be obtained after commence-
ment of action.  The capias to be in the form in Schedule A.
of C‘ L. P. 4\., 1856.

V.—The Sheriff, &c., within two calendar months after date
of capias to proceed to arrest defendant.

VI.—When capias issued under this Act, not necessary
before suing out Cu. S, to btain a Judge’s order for the issue
thereof, or to make or file any further afidavit. But where
defendant has not been held to bail, plaintiff must by affidavit
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of himself or some other party, show to the satisfaction of a
Judge of either of the Superior Courts of Common Law that
‘ he has recovered jud%menh against defendant for the sum
of £25 or upwards, exclusive of costs,” and show also by affi-
davit * such facts and circumstances as shall satisfy the Judge
that there is good and probable caunse for believing either that
defendaat, unless forthwith apprehended, is about to quit
Canade with intent to defraud his creditors, &ec.,”” or that
defendant ‘“ hath parted with his property, or made some secret
or fraudulent conveyance thereof in order to prevent its being
taken in execution,” and then the Judge may direct a Ca. Sa.
to issue.

VIL—No writ of capias to be renewed. On the expiration
thereof a new order to be obtained.

VIII.—Party arrested may at any time apply to one of the
Superior Courts of Common Law or to a Judge for a rale
or order to show eause why he should not be discharged out
of oustody. -Court or Judge to make such ruleor order as they
or he may see fit.

IX.—Prisoners in custody or on bail upon mesne process af
the time of the commencement of this Act may be discharged
upon entering a common appearance to the action, provided that
every suchprisoner is liable to be_demined, or _after such dis-
charge to be again arrested by virtue of & special order under
this Act.

X.—Any Judge of a County Court empowered to make such
orders as are mentioned in second and fourth sections of this
Statute, and to act uader section eight _of the same.

XI.—Debtor in close custody at the time of or_after the pas-
sing of this Act, may give notice that he will after the expi-
ration of ten days fromthe day of service apply to be discharged
from custody. Then it shall be lawful for plaintiff to file in-
terrogatories, or to cause the debtor to be examined wviva voce
upon oath before the Judge of the County Court in the County
in which the debtor is confined, or before some one to be ap-
pointed in that behalf by the County Judge. County Judge
may issue an order to Sheriff or Gaoler to bring debtor before
him for the purpose of being examined.

XII.—After the expiration of ten days, debtor may upon
proof of service, and upon making oath that ** he is not worth
£5 exclusive of his necessary wearing apparel, the bed and
bedding of such debtor and his family, and one stove and

cooking utensils, and aleo the. teols or, xnﬂlcmcnu : -of histrade
not exc%eeding the value of £15, and that he hath answered all

the interrogatories filed by plaintiff, and hath given due notice
of such answers (or if no interrogatories served that he hath
not been served with any interrogatories) and that he hath
submitted himself to be examined pursuant to the order of the
County Judge (or if no order that he hath not been served
with any such order) apply to the Court or a Judge for a
rule or summons to show cause why he should not be dis-
charged from custody. Upon the return of summons, if answers
&c. be deemed sufficient, debtor may be discharged. Provided
Court or Jadge may on return of Summons allow plaintiff to
file further interrogatories, &c. Provided also Courtor Judge
may make it & condition of debtor’s discharge that he assigan
any right or interest which he may have or be presumed to
have in any real or personal property, credits and effects other
than wearing apparel, &c., before mentioned. Provided lastly
in certain cases of fraud, &o., specified debtor may be re-com-
mitted for any period not exceeding twelve calendar months.

XIII.—Any person having obtained a judgment in any
Court in Upper Canada or any person entitled to enforce such
judgment muy apply to the Court or a Judge for & rule or
order that the jmrgment debtor be orally examined tonchin
his estate and effects, &o. If debtor do not attend as require
by the order, or if he attend and refuse to disclose his property
&c., or do not make satisfactory answers, &c., may be com-
mitted for any time not exceeding twelve calendar months, or

a Cz. Sa. may be issued, &e.

XIV.—~Debtors fraudulently obtaining their discharge may
be recommitted. Sheriff not in such cases liable for escape.

XV.—False evidence, perjury. )

XVI.—C. L. P. Aect, 1856, and this Act to he read as one
Act. Power given to Judges to frame rules, &c., necessary
for giving effect to this Act.

XVIL—The first, second, third, fourth, fifth, sixth, seventh,
eighth, ninth, eleventh, twelfth, thirteenth, fourteenth, fifteenth,
sixteenth, eighteenth, nineteenth and twenty-second sections of
this Aot to apply to County Courts, as also all rules, &e., to
be made under sixteenth section of this Act.

XVIII.—Every confession of jndgment, cogunovit, actionem,
or warrant of attorney to confess judgment voluntarily or by
collusion with a creditor or creditors, given by any person
(such person being at the time in insolvent circumstances or
unable to pay his dehts in full, or knowing himself to be on
the eve of bankruptey) with intent to defeat or delay his cre-
ditors, &o., or with intent of giving a preference, &o., to be
invalid to support any judgment, and to be void as against
the creditors of the party giving the same,

XIX.—Gifts, conveyances, assignments or transfers of any
goods, chattels or effects, bills, bonds, notes, or other securities
or property transferred under like circumstances, to be void as
against creditors : Provided, that nothing herein contained is
to avoid “any deed of assignment made and executed by any
debtor for the purpose of paying and satisfying rateably and
proportionally, and without preference or priority, all the cre-
ditors of such debtor their just debts.” Provided also, that
nothing herein contained is to make void ““any bona fide sale
of goods in the ordinary course of trade or cal?;ng to innocent
purchasers.”

XX.—Misdemesuor for a person to destroy, alter, mutilate,
or falsify any of his books, papers, writings or securities, or
make or be privy to false or fraudulent entries, &c.

XXI.—Misdemeanor to make or accept any gift, conveyance,
assignment, sale, transfer, or delivery of lands or goods, &e.,
with intent to defraud creditors.

XXU.—2Geo. IV.cap. 1, 8. 15; 23rd, 42nd, 108th and 300th
ss. of 0. L. P. A. 1856, and also so much of 48th section of
C. L. P. A, 1856, as provides ‘ that after obtaining judgment
i¢ whall not be necessary for the plaintiff to make or file any
other or further affidavit than that on which the writ of attach-
ment was ordered, in order to sue out a ca. sa.,” together with
other inconsistent enactments repealed from the time this Aot
takes effect.

XXIIL.—This Act to take effect on 1st September, 1858,

XXIV.—This Act to be cited as *“The Act for the Abolition
of Imprisonment for Debt.”

XXV.—The word ‘ County,” wherever it occurs, to include
any union of Counties for judicial purposes.

A perusal of this Synopsis indicates at least three great
changes in the law : 1st,—That no arrest can be made in
a civil action without a judge’s order ; 2nd,—That no ar-
rest can be made for a demand uynder twenty-five pounds.
8rd,—That an apprehension of the debtor’s éscape from
Upper Canada is not sufficient to ground an application.

As to the first, it is a decided change for the better. It
is neither more nor less than that which we in March lastad-
vocated as s remedy for the abuses of the day. It is not
only an assimilation to the laws of England, but to the laws
of Lower Canada; and ag such, a measure of which ap
Upper Canadian legislator may be justly proud.
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As to the second, it is not only a rational concession to
the popular demand for the amelioration of the law of arrest
but is also an assimilation to the laws of England. Hereto-
fore, in Upper Canada, an arrest might have been made for
any demand of, or exceeding ten pounds. The change will
we hope have at least one good effect, and that will be to
make tradesmen and others more cautious in the giving of
credit, and so weaken a most pernicious but now general
system of dealing.

As to the third, we cannot say much in its praise.

It was neither so urgent, nor is it so important as the two
Our fear is that it is premature. The object
of arrest in a civil case is to detain the body of the debtor
within the jurisdiction of the Court where the arrest is
made, 80 as to be amenable to ulterior proceedings in view
of fraud. The removal of a debtor from Upper to Lower
Canada would be at present the removal of the body of the
debtor without the jurisdiction of the Courts of Upper| !
Canada. Once without the jurisdiction of the Courts, there
is no power to bring the debtor back. This trip from Upper
to Lower Canada may be as much a fraudulent escape as a
trip from Upper Canada to the United States. Were Upper
and Lower Canada one Province, judicially as well as poli-
tically, there could be no valid objection to the change ;
but they are mot so; and until they become so,— we
feel the change is, if anything, premature. One effect
of it will be, under the perambulating system of alternate
governments in Quebec and Toronto, to relieve government
officials from the terror of arrest in civil cases.

~ We have not space in this number at greater length. to
review “The Act for the Abolition of Imprisonment for
Debt.”” Having laid before our readers a full abstract of
its provisions, we must allow our readers leisure to meditate
upon it. It is an Act which our professional readers must
at once master. We regret for their sake that we are not
able togive i¢ in haec verba. So much as we have given is
reliable, and enough is we think given to enable the reader
to understand the nature of changes effected, 20 as to put him
upon his guard when inclined to follow the old law of arrest.

former.

LOCAL COURTS JURISDICTION.

We direct attention to the case of Emery v. Barnet, pub-
lished at length on another page. It is in reference to
“ question of title”” as affecting title in the English County
Courts. The words of the County Courts Act9 & 10 Vie.,
ch. 95, sec. 58 are—¢ the Court shall not have cognizance
of any action of ejectment or in which the title to any cor-
poreal or incorporeal hereditaments shall be in question.”
Our Division Courts Extension Act 16 Vic., ch. 177, sce.
1, is word for word the same and the important decision i in
Emery v. Barget, should be noted accordingly.

.

HISTORICAL SKETCH OF THE CONSTITUTION, LAWS
AND LEGAL TRIBUNALS OF CANADA.
(Continued from p. 175.)

During the entire rule of (ount Frontenac there was
much ill feeling between his people and the English of
New York, and the other New England States. After se-
veral demonstrations of war on the one side and the other,
New York and the New England States resolved to attack
Canada; simultaneous attacks upon Montreal and Quebee
were intended—the former to be effected by a land force
and the latter by a naval force. From various causes the
former failed, and soon returned without accomplishing
much. Quebec then became the point of interest, both to
the defenders and the aggressors. The town was no sooner
prepared for defence than the English fleet was discerned
approaching on the Beauport 'side of the St. Lawrence.—
It was under the command of Sir W. Phipps, Governor of
Massachusetts, who had been appointed Chief in command
of the expedition, both by sea and land. On 6th October,
1690, he sent a summons to the Town to surrender. In
the summons he stated, that the war between the two
crowns of England and France did not only sufficiently
warrant, but the destruction made by the French and In-
dians of the persons and estates of the English subjects
of New England, without provocation on their part, had
put them under the necessity of the expedition for their
own security and satisfaction. He thereupun proceeded in
a formal manner, in the name and on behalf of their Ma-
jesties, William and Mary, King and Queen of England,
Scotland, France and Ireland, and by order of the Govern-
ment of Massachusett colony, to demand a surrender of
the place and its inhabitants, threatering in the event of a
refusal, by force of arms to avenge all wrongs, and to bring
the Count of Frontenac and his people under subjection to
the Crown of England. An answer within one hour after
delivery of the message was required. The summons was
delivered to the Count at his chateau, when in company of
the Bishop, Intendant and other officers of the Govern-
ment. His reply was verbal. He answered, that the
Prince of Orange was a usurper, who had violated the most
sacred rights of blood and religion, in dethroning King
James the Second, whom only he acknowledged as lawful
sovereign of England, and after further proceeding in the
same strain, peremptorily refused to surrender. Aective
hostilities were then begun. After some slight successes,
the English retired without effecting the object of their
mission, and Quebec once more was relieved from the
threatened dominion of Great Britain.

The French no longer afraid of hostile attacks from the
English, made war on the unfriendly tribes of Indians.

After many skirmishes, characterized by great cruelty on
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each side, and few results, the attention of the Colony waa
again drawn to Buropean affairs. In 1603, Lord Bellomont,
who was then Governorof New York, notified Count Fron
tonao of the Treaty of Ryswick, which had been concluded
between the Governmen’s of England and Franco in the
fall of tho preceding year.  This was followed by an angry
correspondence betwern Lord Bellemont claiming the Five
Nations a3 subjects of England, and Count Frontenac
claiming them as subjects of France.  And while this con.
troversy was being carried on by the two Governors, Fron-
tenac on 28th Novomber, 1698, in the 78th yzar of his
age, and after having been Governor of the coluny for
seventeen years. died.

The Chevalier de Callieres upon the death of Frontenac
Vecame his successor. His commissivn bears date 20th
April, 1699 His manners appear to have been very dif-
ferent from those of his predecessur. Ilis rule was a
peaceable one. The only thing that oceurred to mar the
trannuility of the colony under him was Queen Anne's de-
clarativn of war against France and Spain, made 4th May,
1702. Having heard of the declaration, and fearing hostile
visits from tho paoplo of New England States, de Callieres
was busily engaged repairing the fortifications of Quebec,
when on 26th May, 1703, death summoned him from the
seene of his activity and anxiety. Mounsicur de Beaahar.
nois, who on Ist April, 1702, had been appuinted Iaten.
dant, assumed the chief government of the culony untij
the artival of the Marquis de Vaudreuill, who reccived his
commission oun Ist August, 1703. About this time the
King of France increased the number of the Suvercigo
Council. By a Royal declaration, dated 16th June, 1703,
he directed that the Council shuuld consist of the Gover-
nor, Lieutenant-Governor, Intendant of Justice, und twelve
Counzillors. The number of councillors befure this date was
seven ouly.  And on 18th of June of the year fullowing,
the King by Rogal declaration alsw directed, that in all
civil cases before the Suvercign Council, the Attorney-Ge-
neral should in the first instance state his opinion, vive
voce, and afterwards that the President of the Council and
Councillors should consult apart from him. In cases of
moment the Attoraey-General was allowed a second time to
speak and retire. The object of this procedure becomes
plain when it is considered that in all probability there
was not a single lawyer in the Council. The opinion of the
Attorney-General was the opinion of a lawyer, and the le-
gality of that opinion, owing to the rude manuner of admi-
nisteriog justice at that time prevailing, was determined

upon by men who knew little or nuthing of law. In the
absence of any vestiges of complaint, we presume the sys.

tem, bad as it was, gave some satisfuction to the Colony.—
It is not, however, to be assumed that there was no litiga-

twn.  For Mr. Radat who inthe place of Mons. de Beau-
harnois, had on lst January, 1703, been appointed Inten.
dant; observing the litigious =pirit of the Canadians, took
measures to turn their attention from law to commerce.—
Finding suits protracted to the detriment of the settlement
of the calony, he not ouly shurtened the procedure in the
courts, but in many cases decided summarily.  He, as an
experiment, persuadud the inhubitauts to cultivate Flux
and Hemp, and sv gave an impulse to manufacture, which
ctiabled the people in some tneasure to clothe themselves
comfortably, which before owing to the great cost ot French
manufuctures, they were searce'y able to do.  He proved
himself to be not only & good lawyer but a real philanthro-
pist, and o statesman  of much ability,  The clerey
dissatisfied with him and his regulations, made a direct re-
presentating tothe IKing, that one twenty-sixth of the pro-
duce allowed ay tythes were insufficient for their suppurt,
and asked for a lurger scalo of alluwance.  But their repre-
sentations instead uf having the desired effect, produced «
decree dated 12th July, 1707, which put an end tv thur
pretensiuns. .

On the 31st March, 1710, Monsicur Begun succenled
Monsieur Randut as Intendant.  Shortly after his ariival
the system of land grauts absurbed  some  attewtion.—
The Crown had with a view to cultivation, been in the
habit of resuming wild land and re-ganting it.  As ealy
as 1672, by an arret dated 4th June of that year, the In-
tendant was authorized to take away from the owners one
half of grants then made, and re-grant the same, provided
the new grantee scttled in four years.  Su in a like spiriy
on 9th May, 1679, an arret wus wade, 1st, That all grants
made befare 1665 should be abridged vne-fourth,  2nd.—
That after 1680 one-twentieth of all uncultivated land
should be regranted.  Hrd. That the exceution of the arret
should be conjointly by the Guvernor and Intendant. Pro-
vision was also made for the forfeiture of unimproved lands
it the proportion of one-fourth to the whole. While Begon
was intendaut, that is on 6th July, 1711, all acts done
under previous arrets were confirmed. Future Intendants
also acted under these arrets, and as may well be supposed
much confusion wus caused by the system. So much so,
that no further allusion will be made to it in this sketch.

On 30th March, 1713, the Treaty of Utrecht was con-
cluded between Great Britain and France, and under
it Great Britain became possessed of Newfoundland, Nova
Scotia and other lands adjuining. Nothing which requires
mention from us then occurred till 1717. On 12th Ja-
nuary of this year, regulations were made for the govern-
ment of the Court of Admiralty, and on 2nd of August,
following, regulations were made as to the office of Notary.

1t wasordered asto Notaries amongother things that their mi-
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nutes should be a:nually collected and bound up in bundles,
that their offices should be visited annually by the Attor-
ney General, that the Judges should make lists of the pa-
pers of the deeceased notaries at the instance of the Attor-
ney General, and remove the papers to the office of the
Clerk of the Jurisdiction, that the Clerk should be obliged
to give a copy of the lists to the heirs of the deceased, aud
half of the fees of the copies for five years. By Royal de-
claration dated 4th January, 1724, it was also directed
that the disposition of the papers of dismissed Notaries,
should be filed in the Clerk’s office, and by a still later
Royal declaracion (6th May, 1733,) Notaries were ordered
to keep possession of all their minutes and acts.

In 1721, the limits of the several Parish.cs of the colony
were adjusted. The adjustment was made on the 20th
of September, by the Governor, the Intendant, and the
Bishop. On the Srd March of the year fullowing, it was
confirmed by the King A few years afterwards, M. De
Vuadreuil, who had so long and so successfully governed
the Colony, departed this life Ho died on 10th Qecto.
ber, 1725, after having been Goverior General for the
long term of twenty-one years. II: found the colony in
war aud bloudshed, and left it in neace and happiness.—
Much of this desirable result was due to his judgment and
energy.  On his death M. Begon, who had been Inten-
dant for fifteen years, and his able coadjutor desived to
return to Fravce, and having asked to be recalled M. de
Chazel was appninted his successor. The Iatter never
reached Quebee. The vessel in which he sailed was
wrecked at Cape Breton, and he and all on board perished.
Then M. du Puy was on 25th November, 1725, appoin-
ted Intendant, who mare fortunate than de Chazel, reached
the colony. M. Begon left Quebec on 19th October, 1726.

MR. JUSTICE COLERIDGE.

The follewing address of the Aitorney-General of England
to Mr. Justice Coleridge on hisretirement from the Benchand
the reply of that lcarned and excellent judge, which we
take from the Solicitor’s Journal, are well worthy of being
recorded in our pages. The latter especially richly deserves
to be written in letters of gold. Never have we read an
expression of sentiments more just or more affectionate—
more worthy of being treasured up by every member of the
bar. The occasion, as well as the address and reply, re-
mind us of the day when uuder almost similar circum-
stances we parted from that good and excellent man—Chief
Justice Macaulay.

The Attorney-General said—Mr. Justico Coleridge, the mo-
ment has now arrived that I am called upor to discharge the
duty of attempting to express to your Lordship, in the name
of the Bar of England, tho sentiments of regret with which

they have learned that you are about to quit that station which
you have so long occupied and adorned. Three-and-twenty
years have now elapsed since your Lordship was raised, by the
well deserved-fuvour of the Crown, to a scat upon that bench.
Throughout that eventful period your public life has been dis-
tinguished by that dignified an¢ sustained exercise of high ju-
dicial qualities which has rendered so many of your pre-
decessors illustrivus, and won for the administration of the
lawin this court the respect nod confidence of the people. But,
my Lord, it is more especinlly to the members of the Bar that
your long and eminent judicial career hag exhibited n bright
example of the display of all those attributes which best be-
come a judgein the discharge of his judicial duties. To a clear
and powerful intellect—to legal and constituticnal learning,
at once accurate and profound—to patient assiduity and at-
tention—your Lordship has also added the estimable and
searcely less important qualities of unitorm courtesy, evenuness
of temper, and kindness of heart. My Lord, we rejoice, in
bidding you farowell—we rejoice that your country will not
altogether be deprived of your invaluable services, and that
your well-tried ability and experience may yet be called into
action in the councils of the (gueen. But, my Lord whether
you shall continue to dedicate your efforts to the public good,
or shall seek the enjoyment of that repose to which the lab-
ours of a long and useful life so well entitle you, be assured,
my Lord, that in your retirement from that bench you will
carry with you the respect, the regard, and the esteem of every
member of the Bar, and their sincere and earnest wishes for
your health, prosperity, and happiness.

Mr. Justice Coleridge replied—Mr. Attorney-Geuersal and
Gentlemen of the Bar, accept my heartfolt thaoks for this
most graiifying testimony of your regard. I wish I could feel
that what has been said tx as strictly just as it 13 abundantly
kind, But although this cannot be, I will nut deny myselt the
pleasure of believing thut to some extent I have earned the
good opinion and affection of the Bar. 1should be ungrateful,
indeed, if I doubted the sincerity of such a successioa of kind
testimenics as have attended me in every step of my career.
This, ;icntleman. the close of'the whole, will be remembered by
me as long as I live ; and it is a great comfort to me at this
trying mument ; for, gentleman, you can well believe that [ am
under the escitement of conflicting feelings. I havataken the
resolution of retiring before I was corapelled to do so by sick-
ness, infirmity, or incapucity, and that step has not been has-
tily taken. lHer Majesty, has been pleased to summon me to
her Privy Council, which will give me still sume occasional
judicial employment ; and I do not think it right to shrink
from any opportunity of being useful, according tu my strength
and ability ; but still I lovk forward to simple rest—a desire
not unnatural at my time of life, aud after so many years of
Iabor ; and Icontemplate a return to those pursuits which were
the delight of my youth, but which I find w0 be incompatible
with duc attention to my profession. But with all these cir-
cwwstances in my mind, I may be excused for saying that it
is a solemn thougbt to give up the habits and break off the
associations of nearly forty years, which I may find have be-
come, as it were, & part of my very pature. It is a solemn
thought t! at I have cometo tho end of my professivnal career,
and that the responsibility of thatjudicial career now rises up
bafore me at a moment when no neglect of duty can be amend-
ed, and no breach of duty can be repaired.  This moment, too,
recalls that long list of associates with whom I have labored
within these walls, and whorg, in the course of nature, I must
oxpect before long to follow. Gentlemen, I assure you it is a
sad thought that§ am to part with you. I well recollect with
what misgiving I took my seat on this bench. I wastold that
favourable hopes were entertained of me, but I koew well
how imperfect was my expericncoe.  False modesty would be
out of place now, but I believe there are few men to whom the
Judge’s office does not present great difficulties. I felt them
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then, and I feel them now; but both at first and at Inst I felt
that 1 could rely on the learning, industry, and abitity of the
Bur. Nothing more lightened my Inbours thun their uniform
kindness. I very early learned, that if 3 judge would besim-
ple and patient, candid and cunsiderate, and without respec-
of persouns, he would reach every houest heart, and would be
certain of such encourngement and co-operation from the Buar
as would lessen his difficulties and strengthen him to overcome
them. With this conviction 1 have gone on, hopeful and re-
joicing ; and without heing wholy deserviug, and yot not
wholly unworthy of it, I have always received kinduess at your
hands. I know not how I could have laboured for so many
yeurs without it, and for that kindaoess I shall be deeply grate-
ful as long as Ulive. It would argue a want of feeling to sup-
pose that in so many years I have not given some just cause
of offence. If, then, there be any one among you now present
whom I have injured by word or look, by weariness or impa-
tience, to him I now express my most sincerc sorrow, aud
heartily desire his forgiveness. I will not detain you with a
single remark npon the greatness and importance of your pro-
fession. So long as England is prosperous, rich, and free, the
law must always exercise a predominant influence. I umsure
you feel your responsibility is commensurate with your inter-
est; and I have no fear but that in any political difficulties or
dangers that may arise you will be found, as your prede-
cessurs were—courageous, and entirely equal to any crisis. But
the most insidious dangers are those which beset you in your
daily business—the excitement of controversy, the desire of
victory, the love of intellectual display, and the excessive sense
of duty to yourclients. Gentlemen, and especially my younger
friends, suffer me to put you on your guard. We can well af-
ford to bear with broad pleasantries, tut we cannot affurd that
our professional standard of honour should be questioned, or
that it should be said that we would dv as advocates in court
what as gentlemen we should scorn to do.  Sometimes we lend
support to this notion by the ease with which we attribute
ungentlemanly conduct to one another. That clientis dear in-
deed, that would induce an advocate, in carrying out his views,
to go beyond his great and glorious profession.  Forgive me,
my fricnds, these free words. I speak in the love of a profes-
sion to which I have givea the best part of my years, and which
1 shall continue to love as long as my heart shall beat. Ihave
detained you too long, but I must not cluse without tendering
my thanks to the Masters of the Court. The world knows lit-
tle of their unvstentatious services, but you know them and the
Jjudges know them by daily experieuce, and I gladly seize this
opportunity of thanking them for their conscientious discharge
o?their duties to the suitors. Nor can I leave without pro-
nouncing my regard for those with whom I have so long occu-
pied this bench. I have indeed, been & bappy man in my
colleagues. Every member of the Court but myself has been
changed. Withthosewhohavedeparted,as wellas withthosewho
have succeeded, I have lived in peace and barmony, lovingand
honouring them, and, I trust, loved and honoured by them—
certainly guided and encoursged—with so much of general
agresmeant as served to give authority to our judgments, but
with so much occasional differenco as shewed our individual
responsibility and independence. Thus empluyed in covrt, out
of court we have lived in that easy and happy iotercourse
which sweetens the toils of office, and makes men more fit to
be fellow-labourers I may have said too much. My successur
is known, aud the undoubtedly wise choice leaves no cause for
regret. I trust he may fill the judicial office as long and hap-
Eily, and more efficicotly than I have; but I hope in yow

appy meetings you will bear in mind that I do desire long to
he remembered here. And now Mr Attorney-General, gen-
tlemen of the Bar, and Masters, my dear Lord and brethren,
earnestly, gratefully, and affectionately I hid you all farewell,
and may God bless you.
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AUTUMN CIRCUITS, 1838.
EASTERN CIRCUIT.
Tue Hox Mr. Justice Ricuaros,
Perth ...ooiveiiivinnnnins Tuesday ............ e Oth October.
Otawa ..eevnniennine Tuesday .oooeevnnnne. 12th October.
L'Orignal ... ceee Monday.con e 18th Octabes.
Cornwall ... weee Monday..... «e 23th October.
Brockville voveveninieenee Mondny........ eeness 1st November.
MIDLAND CIRCUIT.
Tue Hox. M-, Justice McLeax,
Whithy .ooviiiis vanee Tuesday .ccoe cvvneenes 2lst September.
Peterborough........... « Tuesday coveeeeenens . 28th Seprember,
Cobourg cecevereiansennne Monday 4th Octoler.
Belleville. ... Wednesday............ 13ih October.
Picwon .. veoe Monday e 25th Octoler.
Kingston....eeeveveeienne Tuesday cc.evveuiennes 2ad November.
HOME CIRCUIT.
Tue Ilox. Cuier Justice Drarer.
Hamilton  .......ooeeie « Wednesday............ 22nd Septemb’r.
Owen Sound ............ Thursday ..coveaienne 23rd September.
Milton ccovnenene. oo Tuesday .oooeeeiiinnnee 23th September.
Merrittsville.. . Wednesday. woe Gth Qetobier.
Niagara .... «es Wednesday. oo 13th October.
Barrie .o cieiiiinn Wednesday..ocoieenes 20th Octolier.

OXFORD CIRCUIT.
Tue Hox. Stk Joux Beverry Rosinson, Baroxser, C.J.

SImCOe «verivvvvnnnee venee Tucsdag .ccoceeeeeenes 21st September.
Cayuga ovvnvivenen conee Tuesday ..... S 28th September.
Brantford ....coovennes . Wednesday............ 6th Octuber.

Stratford ...
Woodstock .

« 1dth Octotier.
20th October.

oo Thureday ..
oo Wednesday.

Berlin «...cvieevneennnnnees Friday...cocevivueneee. 20th October.
Guelph  coiieeevinniines « Thursday .eeeveenne . 4th November.
WESTERN CIRCUIT.

Tue Hox. Mg. Justice Bukss.
Godetich ..ooiveiunnnienns . Tuesday ....cc.uee. oeee 28th September.
Sarhif o viccrrrereeenosen Taesday c.oeeeniinnenas 5th October.
Sandwich . Monday ... ... 1lth October.
Chstham... . Monday ... 18th October.
St. Thomas....cecveeeen. . Monday ...cooieraenne 25th October.
London ......ceeueeeee woee Monday ..c.euneee eveee 1t November.

HOME SITTINGS.
Tur Hox. Mg. Justice Hagarry.
Moadag,.cores.. . 11th Qctober.

LAW SOCIEYTY OF UPPER CANADA.
The following Gentlemen bave, during the present term
of Trinity, been called to the Degree of Barnisterat-Law :
Nicol Kingsmill, M.A.; Joha McBride; George Palmer ;
Thomas Wardlaw Taylor, M. A. ; and Robert John Wilson.

The thirty-sixth section of the Error and Appeal Act,
(20 Vic. cap. 5,) is repealed by Statute 22 Vie. cap. 92.

¢The Surrogate Courts Act, 1858, came intooperation

on Ist September instant.
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All the provisions of the Registration of Vo-tcm Act, 22 DIVISION COURTS.
Vie. eap. 82, took effect on 1Gth August, 1858, «except —_
those provisions which relate to the Elective Franchise and OFFICERS i‘\'_b SUITORS.
the use and effect of the Listsof Voters,”” which ¢ last men- ANSWERS TO CORRESPONDENTS,
tioned provi‘sious” are'not to apply to any Election for'which T the Elitors of the Latw Journal.
the first Poiling Day is to be before 1st Junuary, 1859. . Preston, 16th August, 1858,

GexturMeN,—The dosire of having n.un.iforg\ systefgl of
(P T e . 4 _| practice intraoduced into the numerons Division Court o ices,
We ‘dlru.t au”"tw_" to the third sef:txon of the S.urro nduces me to bring under your notice n few of the suhjects

gates Courts Acet, 1858, As we read it—every Registral|on which there esists a difference in the practice; feelinyg us-

buth those now appuinted 2ud those Couuty Court Clerks, | sured that if you would kindly express your opinion on the

} N by ti £ the Act become Rewis same, it would greatly tend to accomplish the object desired.

Wi will by operation of the Act become Registrars, arere. i (Oug of tha subjects to which 1 beg to direct your attention

uired beforebeing qualified to act as Registrars uader the | is that of issaing exacutions, . . .

1ct to take the oath of office prescribed therein In the Division Court of a certain County it is tho practice,

B : by order from the Judge, to issue execations on all judgments

- that are not paid at maturity ; without any rpecial order to the
22 Vie. CAP. XCVIII clerk from the plaiatif or party in whose favor judgment was
- ) - rendered.
An Al to amend the luw relating lo;zclly trespasses in l,_nper In the Division Court of another County the order from tho
Cunada. [Sanctioned 16 August, 1858.] Judaze is: not to issne any execution until thereunto required

In amendment of the Luw relating to petty trespasses in| by the plaintiff, or party in whose favor judgment was rend-
Upper Canada: [ler Mijesty, by and with the advice nad ena- | ered.
sent of the Legislative Conucil and Assembly of Canada, enacts | All that is required of a party suing in the former County,
as follows: is to onter his suit, and eatablish his claim at Court day, the
I.—Any person who shall unlawfully enter ints, come upon, | Clerk will pass the suit through all its difforeat stages, inclad-
or pass through, or tarn auy Horses, Cattle, Sheep or Swin.c, '"»‘a’k‘hg,‘“"“‘g of execu_cw{), th?l B'-N‘hffl.\flll.go his d“‘yd”'"d
upon, or permit any such to go or range at large upon, or in x‘n ;l o s rst?mh?cc‘"d‘:'gy an : ?f(' p :;:'l'(" Ulsey “een 9;;
any way trespass uson any land or premises whatsoever, beinyg 41 ov send fur his muney, or receive such vther return mad
whally or in part encli<ed aud being the property uf auy other PY the “_“é‘ﬂ‘- W hl}c lndthe l;xt;er L;;:nt)} no clxeoutmn.xs
person, shall be lable to a penalty of nut less thin one dullar | i5sued without special order w thay effect {rom the party in
uor wure than ten dollars for every such uffence, irrespective whase favar judgment was readered. )
of any damage having vr not haviag been vecasivned thereby ; _Ijl ¢msequence of these two dulfarent males qu practice
and such peualty may be recovered mcil) custs in erery cuse of P: untiffs are 5""‘"“‘"9:.’f;’l’?e"t..f"bl'f‘q";;’s ’ﬁ’d c Z:kbs t un
convictivn befure any vne Justice of the Peace, who shiall decrae  P1ev31at argameats, which 1 w .- brielly allastrate by anan
the wmatter in a sunnary way, and awaed costs in case of con- | 8tance. . L
victiun, which may be had either vu view, or on cunfession of A party in the habit of suing in tho former Cognzy. and
the party complained azainst, or on the vath of voe credible, Sovorsant valy with the practice thero. h;w\m;; occasiun t"l sue
witness: Provided always, that uothing l:ergm contained shall | 17 gle l-stficr County; he enters his n.mt, lerst.:\l)l;.stua}sl his ¢laim
extend to ang ¢use where the party trespassing acted uoder a at Court (r:;;v' sod :hert_!]tfl‘l’;l' K‘gcs hé‘"“e kn‘{ ru""ce“ U'U“; ble
fuir and reasunable supp ssitiva that he had a right tv dv the | re'qpecl:m,, "'3 suit until aboat ;’l" weeks alier Loart day,
act complained of, or W any case withia the mesning of the l when ho ;}" s upon the Clerk in full expectation that kis money
twenty-fourth section of the Actfourth and fifth Victria, chap- | 13 rendy far him. To his surprise however, he is informed
ter twenty-:«'ix for cunsullid.uing und amending the laws ia this g:a":‘;}s‘g g:'td::’l ':(’)i gl“"(: :r;‘;tl;:t;e‘:ot;x:ﬁ::‘:g’e::s bfﬁ: :!s'\:l:;)d
Province relative to malicious injuries to property. ¢ . an der ¢ : . Ap-
- pointment is increased upon being informed that other plain-
JL—Aay person found committing ang sach tresspsss 88 (g, who othermise would not have had priority ovet him
Aoresald, may beappreisnce ub s wArrant vy any | oace they having obtained judgment after him, had received their
Ofticer, or the owner of the property on which it is committed, money, by havinz ordered the jssus of execution, that how-
‘ff’ t::e .'“;:ma" o&)atr;]y 0";?: Eg‘:?‘?cé‘g;l:;gz;ga é:,ymh;:z'd::ﬁ ever all the good; and chattels of defondant had been sold w
:{:h ‘:l::ortjl‘inc;w lm: pearest Jus | satisfy those executions, and that thero isnothing left for him.
° o : . : The party agarieved generally at first accuses the Clerk of
I1L.—Escopt a3 hercin otherwise provided, all proceedings neglectpof dutf:’(it. is so n:ttum{ for men to place the burthen
under this Act shall b subject to and in accordance with the of blame for losses sustained upon the shoulders of others, in-
provisions of the Act passed in the Session held in the sixteenth e . ARy i
s rata Y d and sev stead of ascribing it to their own inability or want of know-
year of Her Myjesty’s Reign, chapter one hundred and seventy- |, . e el _
Sight, inticuled, An Act b fucililate the performaace of the duties edge, and in fact, such shifting is sometimes the only coni‘xu
=T y . . £ o 1 lation for men, though as & maxim ever so wroeg.) The
of Justices of the Peace out of Sesvions in Upper Canada, with Clerk very naturally will not ackoowledge the charge, and in
respect to the summary convictions and orders, which shallapply defince will quote his nuthority
10 CUses ATIng ‘fndef this Act. . . Tho disappointed person, it be iga reasonable man, will
IV.—Nothing in this Act contained shall authorise or be con- | upon receiving such explanation, relieve the Clerk from all
strued to authorize any Justice of the Peace to hear and deter-| hlame, 3nd only express his surprise that the practice in twe
mine any case of tresspassin which che title to any land, or any | Counties that are to be governed by the same laws, should be
interest therein or accruing thereapon, shall be called in ques. diametrically opposed to cach other. Butif he is one of those
tn or :\ﬁ‘ccted' in any manner howsoeser : but every such ¢ase | unreasonable fault-finding, mistrusting and grambling individ-
of trespass sha'l be dealt with according to law in the same! yaly thag neither can nor will be convinced, the oasition of the
manuer, in =it respects, as it this Act had not been passed. Clerk in such an instance is anything else but pleasznt.
V.—""as Act shall extend ty Upper Canada only. It may Gentlemen, not be out of place here to mention some
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of the reasons advanced for these different modes of practice.

For the mode first mentioncd, i. e, that the Clerk shall issue
exccution withowt special order from plaiatif], it is argued that
the plaintiff in putting his suit into Court, requires that the
money for the same shall be collected without delay, that the
very act of placing & claim into Court, tacitly implies that the
Court is required and authorized to pass that suit through all
the requisite stages of procedure, until the money is recovered
or sowme other ultimate result attained such as a return of anlle
bona, or the like. That if the plaintiff desires to grant the
defendantanylongertimethan wasgranted bythejudgeto whom
he applied for assistance in the recuvery of his claim, it hall
bo the duty of such plaintiff to notify the Clerk »f the Cuurt
to that effect, in the samne manner as such plaintiff is required
to do if he desire to withdraw a suit.

For the second mode of practice, i. ¢., that the Clerk shall
nol issue execution withoul order from plaintiff, the arguments
advanced are as follow: That the plaintiff has always the con-
trol over the suit entered by him, he may at his option with-
draw the same before or during the hearing, he may grant the
defendant longer time than the judge is allowed to %r:mt, he
may settle with defendant and give him areceipt in full even
after the hearing and after judgment is rendered, and that the
plaintiff himself ought to know his own business best.

That since it frequently happens that plaintifis withdraw
suits or settle with 3af-mdamx, it canunot be inferred that the
mere putting a suit into Cuurt, tacitly implies that such suit is to
pass through all the stages of procedure uatil money is made,
wi*taut any order from the plaintiff. That the Bailiff might
make bimself liable to an action, if he was to levy upon and
sell the goods and chattels of a defendant by virtue of an ex-
ecution, in case the defendant heid a receipt in full from the
plaintiff,

And in sappori cf these arguments the 53rd section of the
Division Court Act of 1250, is quuted which states * tha? there-
upon the Clerk of the Court, al the request of the party prosecut-
ing such order for the payment of the money, shull wssue under
the seal of the Court, g precept in the nature of fieri facias,” and
in furtber support, that i. the Judges of the Superior Court of
Common Law a¢ Toronto, and the judges that framed the
‘¢ Rules” had entertained the first advanced views viz., that
execution ghall issue without special order from plaintiff, that
then there would have been no particular necessity for that
part of rule 67 which refers to executions on judgments over
a year old. .

Another subject of difference in practice is that of stating
€o08ts 0n SuMM DS,

The practice in the Courts of a certain County is to siate a
Sictitious sum for the costs as for instance;

SUMMONS TO APPEAR.

No. 219, A. D, 1858.

Demand........... revererenes veoearane vevveens crevenenee D72 50
400

{Exclnsive of mileage.)  $76 50

The practice of Courts in other Counties is to state on the
summons the acfual amount of costs chargeable up to the tim«
the summons is handed to the Bailiff or transmitted for servic
to another Division.

Asa reason for the first mentiored practice, it is stated that
such is an old custom, and therefure continued and that this
is also the practice of the Superior Courts; while parties in
favor of the latter mode of stating costs consider their practice
10 be in confirmity with the mesning of form 6, where at the
bottom of that form it is stated :

ClAlM eaeniietrrnannssieisensorsnassensssessansisasansensees

Costs, exclusive of mileage......... eeevenesnrnns

aud in further support of their reasons state, that the sum-
mone should correspond with the entries in the Procedure

C088Senetenerersenranetivessesaorsosasessssnsnnsaseannnseste
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bouk, that no fictitious charges aro therein altowed to be enter-
cd, that the stating of & larger amount of costs on a sumnions
which i3 undor signature of the Clerk, and under senl of the
Cuurt, is tantamount to demanding other than proper fees and
wmay be cousidered extortion, and that the only act required to
be done to complete the grounds for an action under the 76th
& 77th sections of the Division Court Act of 1850, is for the
Clerk to receive the sum demanded. That itis also necessary
for the proper working of the Acts, to state the costs correctly
on the summons, since the defendant is allowed to pay to the
plaintiff at tiie time the summons is served, the amount of
claim with all actual costs incurred, or pay the sawme to the
Clerk, to whom the summons was transmitted for service in-
stead of remitting it to the Clerk that issued the summons; in
the ahove too cases it will be indispensably necessary for the
Bailiff or for the ** receiving clerk’ to know the exact amount
chargeable on the suit, at the first office, to this amount the
fees for ** receiving” ** service” and *“mileage,”” may be added and
either Bailiff or Clerk will be able to arrive at the exact sum
payable by defendant. If however such Bailiff or Clerk should
receive such a fictitious sum as above stated he would * tate
or uccept @& fee other thun and excepl such fees as are or shall be
aopointed and allowed” and thereby do that for which he might
bo discharged from his office by section 77.

Resides the abuve mentioned cases thero are several others
on which the practice varies, and to which I mayin future
take the liberty of directing your attention. In the mean time
I remain

Respectfully yours Orro Krorz.

[We think that the safest practice and the one least liable to
cause confusion and injury to suitors, 1s that of pot issuing
execution in n causc until it is ordered by the party in wnose
favour the jJudgment bas been given.

Suits are cunstantly settled betweon the parties, and it would
often cause both needless annoyance and injury, to follow
the opposite course. We think the Clerk is not in any way
bound to issue execution after time for payment has elapsed
without the express authority of the party entitled to it, or in

ursuance of a general order given when a claim is entered
or suit.

We entirely concide with the opinion which our correspond-
ent has evidently formed on the second question in his letter,
A Sheriff’s bailiff vo serving a Superior Court writ of summoans
is not authorized to accept the amount claimed, even if the de-
fendant should tender ‘he whole sum with the costs, but in
Division Cuurt suits it is different, for here the Bailiff not only
often receives the money, but takes confessivns and if the costs
had in every instance to bo afterwards taxed by the Clerk and
credited t» the defend:nt, it would not only cause him extra
work, but prevent his being able to keep his buoks properly,
besides giving the defendant the additicnal and unaecessary
trouble of giving or sending for the balance due bim. There
is no difficulty in stating the exact amount of costs payable
when a summons is put in the Bailiff’s bands, and in case the
defendant should wish to discharge theclaim, the Builiff al-
ways knows what he is entitled to demand in additivn to
mileage.

It i3 a matter of great moment to the utility of Division
Courts, that a uniform practice should prevail and we strongly
recommend Mr. Klutz’s letter to the attention of all officers of
these Coarts.—Ebs. L. J,]

To the Editors of the Law Journal.
SaRrx1a, 16th August, 1858,
GznTLENEN,—Will you havethe goodness to infurm me what
is the practice in cases removed from a Division Court on
retern of nulla bona, into a County Court, as I cannot find any
two of the legal profession to agree upon the point. .
The 13 & 14 Vic., cap. 33, sec. 97, says that a plaintiff or
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defendant shall have the same remedy ns if the judgment hag
heen originally obtained from the County Court; but the com-
menceient ot the sume section says that, ** Wherens it i
expedicut that judgments exceeding two pounds in said Courts
should in cortain cases affect lands, and that execution should
issue, in vertain coses against lands, on judgments obtained in
sn‘y Division Court,” &c., leading to the conclusion that tw
only remedy is against lands.

Now supposs that A. bad obtatoed & judgment in any Divi-
wion Court Yor aver 349, that an execution had been issupd ang
returned nulla bona,—that a transeript hed been filed in Coun-
ty Court, nnd . fa. issued against lunds, aad ple .o Shor-
riff's hands ; that about two ar three months t° .cafler the
plaintiff discovered that the defendant had be. .ue possessed
of certain goods and chattels ; could the plaintif withdraw his
A fu, against lands, aund issue £. fa. aguinst guods and chat-
tels out of the County Court? or must he issus an execution
from the Division Court whera the transeript had been seat ?
Does the fact of the transcript becorning a judgment in the
County Court act as an extinguishment of the Buit in the Disi-
sivn Court, or has the plaiatiffa double remedy ?

Some are of opinion that & party in whose favor such & tran-
seript has heen made a judgment o any Connty Court, ean
issue execution agninst goods aud chattels, garaishes and issue
i:a. 3(1‘; athers again think that the only remedy is against

ands.
Your obedient servaat, Staya.

[We think that sec. 57 of 13 and 14 Vie., cap. 53, is intend-
ed only to give Fm‘ties the means ot satisfying their claims out
of defondsat’s lands. The Iatter part of the section would
seem to bear a different construction if taken alone, but when
taken in counnection with its preamble it is evident that
the words & plaintiff or defendant shall bave the same remedy
as if judgment had been originally obtained from the County
Court, abould be read as if followed by the words *“in respect
to nng remedy against the Jands of the opposite party.”

e are also of opinion that, the holder of the judgment if
he wish, after issuing so exeeution against lands to issue an
aliss f. fa. goods must do so ous of the Division Court, and
perhaps can do 80 without withdrawing bis execuation againet
lunds ; butef this we ere oot quite sure. I he should be satis-
fied that there are sufficient goods and chattels to satisfy his
claim, we think the safer course would be to withdraw the
£. fa. lands. By registering the judgment the party wonid
sull have the lands bound, and would not lose his remedy
sgainst them by withdrawing hisfi. fu. lands if ho were uncable
to make the full amount cnﬁ Jo. goeods.

Goods and chattels, and lands and tepaments wers at one
time included 3u the same writ, and by a reference to the Sta-
tute whicn altered the practice in this respect, (43 Geo. I11.,
c:xg. 1,} it will appear that tho Legislature intended that the
Jjudgment debtor’s goods and chattels must first be exhausted
befure his Jands are levied upon, and we believe that the spirit
of this enactment is carried out by issving an alisas f£. fa.
goods after an execution against lands bas been taken out,
provided it has not been acted upon.—Eps. L. J.]

To the Editors of the Law Journal.
Vroomantan, 20th July, 1858.

Geyrresey,—This being the first tima I have troubled you,
I beg leave to ask you two quostions.

1st. Does the 23rd section of the Common Law Procedure
JAet, 1857, refer to executions issued fram a Division Court ?

2nd. Will the words ** Bed and Bedding ' protect the Bed-
stend from geizure. Yours respectfully, M, McP.

[The section referred to only applies to executions from the
Superior Courts and the County Courts.

Wo presume that tho Bedstead is protected by the words
* Bed and Bedding.”—Ens. L. J.}

MANUAL ON THE OFFICE AND DUTIES OF
BAILIFFS IN TRE DIVISION COURTS.

——

(Fer the Law Jowrnal —BY V)
[CONTINUED ¥UROM PAGE 180, YOL. 1V.}

v

As to the form of the notice, the defendant is not held

to the same particularity as in defences under other statutes,
for he is allowed in the Superior Courts to give the speeial
uatter in evidence under ts:e plea of general issue, aud by
a, 1logy in the Division Courts where written pleadings
are s in vse, agenceal reference to the clanse in question
would no doubt be deemed sufficient ; yet, it i3 always bet-
ter to state specifically the ground or grounds of defence,
as in the following general form :—

Norice or pEFESOR UsbER 8TaToTE (D! C. Act, sec. 107.}

In the~~—Division Court for the County ofwem

Between A. B. plaintiff and D. C. defendant. i

The plantiff is required to take notice, that upon the henring of
1his canse, the defendant intends to plead and avail bimself o? ghn
provisions of the 17tk Section of the Upper Canada Division
Courts Act of 1850, ang especially that he utends to insist on the
fullowing grounds of defence, viz., that he is not guilty of the mat-
ter alieged in the plaingif®s claim against him, that this action is
not Inid or brought in the County of —where the fact charged ia
alleged to have been committed—that this action was not com-
menced in due time, and that a month’s notice of notion in writing

was not given 1o the defendant before the commeounceraent of this
suit. D. C., Defendant.

Dated this —— day of — A.D., 185
To A. B., Plaintiff,

Care should be taken to have proof at the hearing of tho
due service of this notice.

The extension Act, sec. 14, gives a further defence to
Bailiffs—it provides that no action shall be brought against
any Bailiff of a division Court, or against any person acting
by the order and in aid of any Bailiff, for anything done in
chedience to any warrant under the band of the Clerk of
the Court and the seal of the Court, until demand hath been
wade or Ieft at the residence of such Bailiff by the party
intending to bring such action, or by his attorney or agent
in writing sizaed by the party demanding the sawme, of the
perusal and copy of such warrant and the same hath been
refused or neglected for the space of siz days after such
dewand, and in case after such demand and compliance
therewith by shewing the said warrent to and permitting
a copy to be taken thereof by the party demandiog
the same, any action shall be brought agaiust such
Bailiff or other person acting in his sid for any such
cause as aforesaid, without making the Clerk of the
Court who signed or sealed the satd warrant defendaut,
then on producing or proviog such warrant at the trial of
such action the jury shell give their verdict for the defend-
ant, notwithstanding any defect of jurisdiction or otherirreg-
ularity in or appearing by the said warrant; and if such
action be brought jointly againstsuch Clerk, and also against
such Bailiff or person acting in his 2id as aforesaid, then on
proof of such warrant the jury shall find for such Bailiff
and for such other person so acting a3 aforesaid nothwith-
standing such defect ar irregularity as aforessid; and if
the verdict shall be given against said Clerk then in such
case the plaintiff shall recover his costs agriost kim to be
{taxed in such manner by the proper officer as to include the
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costs guch plaintiff is Hable to pay to the defendant for whom
such verdivt shull be tound &s sforesaid ; and in any getion
ta be brought as wFresaid the defendant may plead the gen-
cral issue and give the special matter in evidence at any
trial to be had thercupon.

The object of this clause is to protert Bailiffs in what they
may do ip cbedience to s warrant, under the hand of the
Clerk and the seal of the Court, althoueh the warrani may
be defective or irregular, and a written demund of the copy
of the warrant, is in such a case a condition precedent to any
right of uction at all. But thestatute does not protect where a
Builiff hss not a warrant so sigred and sealed, or has acted
beyond his authority. In such case he is liable for the ex-
cess, and no demand of authority is necessary.

Thus if a Bailiff takes a wrong person, or if the warrant
direct him ¢o take the goods of A, und he takes the guods of
B, he is not within the protection of the statate, ( Hoge v.
Bush, 1 Man &G. 789, Crozier v. Cundey, 6 B& €. 232,
Kay v. Graver, 7 Bing. 312.)

: The defunces under this section may be arranged as fol-
OWS tmm

i. That no written demand, signed by the party de
mandisg the same, was made of the perusal and copy of
the warrant.

2. That the demand of wasrant was cowplied with, and
that the Clerk who signed it is not joined a5 a defendaot.

8. That the Bailiff acted in obedience to n warrant signed
by his co-defendant, the Clerk, and scaled with the seal of
the Coust.

These may “be given in cvidence nnder the general
issu¢’” in the Superior Courts, and the priciple way be so
far applied to suits in the Division Courts, as to make a
general reference to the clause in guestion sufficient, but as
before mentioned, it will be best to specify the particalar
ground of defence relied on.

Some question may atise s to the application of this
clause to Division Courts, which would be out of place here
to discuss. It is assumed that it does apply.

A notice should he given where a defence under this
section is open to a bailiff.

It may be in the following forey :—

Netice 0¥ perPexce yxpER 8TATCTE (D C. Ex. Act, gec. 14.)

Ia the —— Division Court for the County of —

% Between A. B., Plaintiff, and C. D., Defendant.

The plaintiff is required to take notice, that upon the hearing of
this canse, the defendant intends to plead and to avail himself of
&ll snd every the provisions of the 14th secticn of the Upper
Canada Division Courts Extension Act, and especially that he
intends to insist on the following grounds of defence, viz.,
that he is not guilty of the matter alleped against him in
the plaintifi’s claim; that the pleintifi’s claim is in respect
to acts done by him in obedience to s warrant, &c., (sfate the na-
ture of the warrant) directed to bim and issued from (state Court
from whek sssued) under the band of the Clerk of the ssid Court,
and the seal of the Court, and that no demand bath been mede or
left at his residence by the plaintiff, or his Attorney, or Agent in
writing, sigued by the party dewmanding the same of the perusal
and copy of such warrant, (i stecessary add other grounds which
can be readily framea = the foregoing.) C. D. Defendant.

Dated, &e. 10 s, B. Pisintiff.

In addition to the proof nf the service of this notice, the
Bailiff should, in all cases, be prepared at the trial to pro-
duce and prove his warrant, aed if he has on demand shown
the warrant end sllowed a capy of it to be takeu, ke should

alzo praduce proof of that fact. Cases may gceur where the
defeudant, { Bailiff,) may be uble to aveil himself of'a defence
under the section above referred to, as well as the 107 sec.
of the D. C. Act. When this is the case, both seetions
should be referred to in the notice of Qefence. A form
embodying a reference to both may be casiiy framed from
the forms given above.

THE MAGISTRATE'S MANUAL,

BY A BARRISTER-AT-LAW —qCovrriont REsrRVED.)
{Qunstentued from page 182, You IV.]

V.—~Hganisa o INVESTIGATION.

Taking depositions.—The accused being before the
Magistrate, aud the prosceutor and his witnesses being
present, the nest step is the hearing of the charge.  In the
fisst place the magisirate should reud over . he information
to the accased, in ordes that be may be informed of the
specific charge against him.  Then the prosccutor should
be called upon to bring forward his witnesses. The first
witness examimed is in genoral the prosecutor himself, Be-
fore any question is put to hin or any other witness, the
witness should be sworn, to speak the truth, the whale truth
and nothing but the truth; or where the witness is aliowed
to affiem, the same may be dono by afirmation. Thereupon
the statement of the witness ought to be taken dowsn as
nearly as possible in his own language, omitting all irrele-
vant matter.®

The deposition ought however to state only whut the
witness saw and did, not what he hes :d or surmised.

Form of deposition.——Fach deposition may be in the
following form :

4 Provinco of Canads, (County or United Countses, or as tAe case
may be) of mw—m

The examiration of . W. of — ,( farmer,) snd E. F. of
(laborer,} taken on (oath) this — day of —— , ju the year of
our Lord e | 81 wmeme , iw the (County, or as the case may &e)
aforesaid, before the andersigned, (ore) of Her Mujesty’s Justices
of the Peace for the said (County or United Caunties, or as the case
may be,) in the presence and bearing of A. B, who is charged this
day before (me) for that he the gaid A, B b, (&c
deseribing the offence as in @ Warrunt of Commitment.)

This deponement, €. D. upon his (oatk) seith as follows: (fe.
stating the depositiony of the wilness ay nearly as possiblen the words
ke utes.  When his deposttion 13 completed, let him sign «.)

And this Deponent, E F. upon his (oath) saith as follows: (&e.)

The above depositions of C. D. and E. F. were taken and (sworn)
before me, at ——— on the day and yesr first above mentioxjed.s

Cross examination of witnesses.—~The examination of
witnesses must take place in the presence of the accused

who is to be at liberty to put questions to any witness pro-
duced against him.]

The provisions as to assistance of counsel orattorney in the
cases falling within the summary jurisdiction of justices of
the peace are not extended to proceedings before them in
their ministerial capacity ; and at this stage therefore the
accused can only have the benefit of professional assistance

* Cohen v. Margan, 6 D. R. 8; Crratt v. Morley, 1 Q. I 18,
+ 16 Vic e. 179 sch. M.
1 16 Vic. ¢, 179 sec. .
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by permission of the mag'strate and not as a matier of
right.  In the absence of sny such professional assistance
it becomes more obligatory on the magistrate to see that the
accused has justico done to him aud that he is not entrapped
into any confessions or unwittingly made accessory to his
owan conviction in any mode not authorised by law. *

Any answers made to questions put by the prisoner
should be accurately written down at the foot of the depos-
itions already taken if the questions and answers appear to
have any bearing upon the charge; but such additional
cvidence should be distinguished from the examination in
chief. t

Depositions to be read over to witnesses and signed.—
The depositions when tnken should be read over and signed
respectively by the witnesses examined, and by the magis-
trate who took the same. The effect of this is, in certain
cases, to make the depositions evidence on the trial of the

accused ; for if it be proved upon the oath or affirmation of'

any credible witness, that any person whose deposition isso
taken is dead, or is so ill as not to be able to travel, and if
it be also proved that the deposition was taken in pre-
scnce of the accused, and that he, or his counsel, or attor-
ney hud full opportunity of cross examining the witaess,
and the deposition purports to be signed by the magistrate,
it is lawful to read the deposition as evidence I Of course
it may be shown that the deposition was not in fact signed
as it purports to be by the magistrate, in which case it
would be rejected. ||

Duty of Mugistrates when prosecution closed.—Xt is for
the magistrate, when all the depositions for the prosecu-
tion are .aken, to review the evidence in his own mind, and
to decide whether there is or is not so strong a prima facie
case agzinst the aceused as to justify his being sent belore
a jury. If nay, he should inform the prosecutor thereof,
aud discharge the accused, unless the prosecutor satisfy
him that additional evidence can be adduced ata future
day, or show a rcasonable cause for deferring further ex-
amivation of witnesses to a future time. In such case the
mugistr.%w should rewand the prisoner as hereinafter men-
tioned.

Defence of accused.—If the magistrate deem the evi-
dence sufficicntly strong tc put the acoused upon his de-
fence, it is his duty, without requiring the atteodance of
the witness, to read over to the accused the depositions
taken against him, and to say to him these werds, or words
to the like effect.— Having heard the evidence, do you
wish to say aoything in answer to the charge? Youare
not obliged to say anything unless you desive to do s0; but
whatever you say will be taken down in writing, and may
be given 1a evidence against you upon your trial.”’§

The magistrate, before receiving any statement from the
accused, ought to give him clearly to understand that he
has nothing to hope from any promise of favor, and nothing
to fear from any threat that may have been held out to him,
to make avy admission or confession of guilt; but that
whatever he shall then say may be given in evidence

* Stone’s Petty Sessions, 269.

+ Stone’s Petty Sesrions, 271,

1 Stone’s Petty Sessions. 270.

il th. 269. 916 Vic. ¢. 179, 8. 9.
316 Vic. c. 179, 8. 10.

against bim upon his trial, notwithstanding such promise or
threat.* The magistrate ought entirely to get rid of avy
impression that may exist on the mind of the accused, that
the statement which he makes may be used for his benefit ;
but it by no means follows that a magistrate is to dissuade
a prisoner from confessing. §  Justice is as much due to
the party injured as to the acensed It is therefore im-
proper for a magistrate to be over cautious in pressing upon
the accused the propriety of not stating anything that may
tend to his own crimination, as is sometimes done from too
strong a feeling on the side ot mercy. ||

uU. C.

REPORTS.

QUEEN’S BENCII.
Reported by C. Ronixsox, Esq., Barrister-at-Law.
HILARY TERM, 21 VIC.

Foroy v. Mcovig, Suerirr.
Sale for taxes—Dictress—16 Vic. ch. 182

Under the 16 Vic. ch. 152, the sheriff may ssll land for taxes. as directed by the
welt, unless ho hus good reason b belluve that thore ix sufticieat distresa.

A doclaration, therefore, which chirged himn with nezlect of duty in salling when
there wore gouds on the land to di train, bat. did not aver that be had noties of
ths goods being thers, was beld 1osufBcient.

The plaintiff sued defendant, sheriff of the county of Hastings,
in an action on the case, setting forth that the plaintiff owned cer-
tain land in the county of Hastings; that an arrear of taxes hav-
ing accrued upon it, & writ issued, commanding defendant as
sheriff to levy upon the land the amount of the taxes in arrear,
and costs ; that when that writ was delivered to the sheriff, and
from thence continually until sfter the return thereof, there was
sufficieat distress upon the land, of goods and chattels liable to
seizure, to make the amount directed to be levied, and the costs;
but that the aheriff, disregarding his duty in that behaif, did not
levy the said money out of the eaid goods and chattels, but neglect-
ed and refused so to do, and wrongfully sold the said land, and
conveyed away the same, contrary to his duty.

It was not averred in the declaration that the sheriff had atany
time notice or knowledge that there was distress upou the land.

The defendant pleaded, in his third plea, that although he gave
due notice of the sale of the land, neither the plaintiff nor any
other person gnse notice, ut any time before the sale, or at the
ume, of there being distress upon the land; and he pleaded, as
his fourth plea, that before the time allowed by law for redemp-
tion after the sale, the plaintiff had due notice of the sale, aud
might have redeemed if he would.

The plaintiff demurred 10 these pleas, and the defendant took
exception to the sufficiency of the de-laration, insisting that it
ought to bhave shewn that the sheriff had notice or knowledge of the
distress being upon the laud, for that without this there was no
such duty incumbent on the sheriff as is alleged.

Wallbridge, Q. C., for the demurrer
441BeIl (of Belleville), countra, cited Spafford v. Sherwood, 3 O. S.
Rosixsoy, C. J., delivered the judgment of the court.

We are of opinion, after considering the 47tk, 54th, 55th, 57th,

and 68th clauses of the statute 16 Vic., ch. 182, that whatever

may have been the case under the previous acts, which this act
repeals, the sheriff may, when he receives a writ under this statute
assumg, if he hears nothing to the contrary, that it is proper for
him to go on and advertise the land for sale, in order to make the
arrears, and to sell ag the law points out. The writ is not direct-

%16 Vic. ¢. 179, 8. 10. 8 C. & P. 621, per Lord Denman,
+ Stone’s Petry Sessio-s, 272.

T Rex v. Green, 5 C. & P., 112, per Gurney, B.

|| Stone’s Petty Sessions, 274.
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ed to be conditional in its terms: that is, to scll land, §f there are
no goods, as it was required to be under the 6 Geo. IV, ¢h. 7.

Considering the provisions of this statute to which we have ro-
ferred, it may be fuirly assumed by the sheriff, when he receives
& writ command ng him to make the taxes from sale of the Innds,
that the treasurer Lhas ascertained that they cannot be otherwise
nmade, or else the collectur and treasurer, under the 47th and 54th
clauses, would have collected the arrcars, and no writ to the sheriff
would Lave issued.

All thut the plaintiff can insist on is, that if the sheriff, after be
got the writ, *“had good reason tv believe” that there were goods on
the land, he ought, according to the 58th clanse, to have levied
the money out of the goods, und should not have sold the land.
Till he shews that the sheriff ¢ had good renson to belicve,” &c.,
lie does not shew any duty incumbent upon him under that clause,
nor otherwise, that we can gather from the statuto.

If the plaintif meant to contend that the sheriff had the duty
incumbent on kim to search for distress upon the land before he
procceded to sell, and that he did not search, then ho ought to
have restod his action upon neglect of that duty. Whether we
could have recognised such a duty as being incumbent on the
sheriff we need not detcrmiue, for the plaintiff has not rested bis
action upon the neglect of the sheriff to informn himself. He as-
sumes that if jn fact goods were there, tho sheriff was bound to
kuow it without any nutice, however cunningly they might be con-
cealed, and though they might bave becn openly ou the lot at one
tinie, but withdrawa at another.

Without determining that cither of the pleas is sufficieat, the
defeudant is entitled, we think, to judgwent on tho demurrer.

Judgment for defendast, on demurrer.

HeLLiwern v. TavLor.
Pronf that dzfendant acted bona fide—14 £15 Vic.,

ch. b1, sec. 9.

In this case the defendant Leing pathmaster, and assuming to act as such, moved
tho plaiutiffa fences, the effect of which was to take off taad from the plantafls
1ot nti 1 add 1t to the defeadant’s Tt was left to thejary tossy whether defend
acted bona fide in the execution of hisduty, and they having found that he dig,
the court refused to disturl iha verdict.

Trespass to part of the east half of lot 14, in the 2nd concession
from the bay, in the township of York.

Pleas—1st. Not guilty, by statute, marking in the margin
statute 14 & 15 Vic. ch. 54, sees. 2and 5. 2nd. That the land
was not the plaintiff’s. 8rd. That the land was the defendant's,
4th. Lerve and license.

At the trinl, before Burns, J., at the last assizes held at Toronto,
the facts appenred as follow: in the year 1832, in consequence of
the difficulty of making & road upon the allowance for road, that
is, the concession, the inhabitants desired that o voad should be
Jaid out to connect n road ealled the Don Mills road, heing the
road up the river Don to Helliwell's Mills, with the concession
line east of the line so impassable. A road was laid out hy Mr.
Gibson, the sarveyor, and this road he placed on the cast end of
the lots, on the line between lots 14 and 15, and taking 83 feet
from each lot for the road. At that time he did not survey the
boundaries of the lots, but placed the road between those two lots
according to the fences as they then stood. Part of the land was
still then covered with wood, and the road, as people travelled it,
was not altogether straight. The road was confirmed by order of
sessions, and properly established. Of late years the line between
Nos. 14 and 15, as beld by the respective owners of these lots,
had been disputed, and the proprietors of lot 15 contended that
the line was further south thaa had been supposed. The defend-
ant, with other persons, were the owners of lot 15, and some two
years ago they had an arbitration respecting a portion of the line,
and the award was in the defendant’s favour. The defendant had
been pathmaster for the last two yea:s for that part of the town-
ship, and the road in question was within his division, He regu-
larly qualified himself as pathmaster, and the township conncil
placed in his hands moneys to be expended on roads in his division.
In the fall of 1856 the defendant caused the plaintiffi’s fences to be

Juth
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removed 33 feet further south than they had been, and ia October’

or November, 1857, to be again removed 83 feet still further south,

thus making the road the bread:h of a chain further south thau it
was formerly, and in doing so, if the correct division line between
lots 14 & 15 wero a3 the defendaut coutended it was, then 33 feet
of that chain would be off lot 14, and 33 feet from lot 16. Af.er
the award made between Willinm Helliwell and other parties, the
roud was opened volunturily in accordunce with what defeudant
contended for in this case, but the pinintitf refused to remove his
feuces, aud to make tho road straight. The defendant put up
votices, sigued by bim as patbmaster, directing all parties to re-
move their fences, aud before removing the plaintiti’s fence he sent
a notice to him to the same cffect. The fences not being removed
on the plaiatiff's part of the line, the defendaat did it by and with
tho statute labour, and ploughed and ditched the grouud, and
rolled it and prepared it for using as a road, and expended town-
ship money upon it. Tho defendant and his brothers would bethe
gainers of the old road—that is, ouo chain wide—as being part of
lot 15, if the new road were established as the correct piace to put
it; but in laying out and cstablishing the new road it would follow
as of course that the old one might be resumed by the owners of
lot 15. At the time of the trial, however, the defendnnt and his
brothors had not taken in that chain of land but it remained as
the old road alongside of the new one.

A few days before this trial, another trinl came on between the
defendant and his brothers, aud one Thomas, in respect of another
portion of the line between lots 14 and 15, in which the contest
was as to the correctaess of the line a8 it was supposed to have
been. The jury in that case affirmed the line as contended for
now with respect to the new road, and much of the evidenge a3
given in that case was read from the judge’s notes by consent, a3
to the fact of the old roud having been laid out upon the ground,
&e.

Without going into the question whether the new road should
be considered as the legal road or not, under the circumstances,
or whether the defepdaut had a right to move the road without
some direction or oxser on the subject from the township council,
the learned judge told the jury to consider first the issue upon the
plea of not guilty by statute—that is, to say whether the defend-
aut acted dona fide a8 s pathmaster in opening up the new }-oad,
and removing the plaintiff’s fences. believing he had authority to
do so, or whether he did so to serve some purpose ot his own, being
one of the proprietors of lot 15. .

The jury having retired to consider this point, decided that the
defendaut acted as pathmaster bona fidein that character, in dving
whut he did, and thereupon the learned judge decided that the
defendant was entitled to notice of action, and for want of notice
being proved, directed the jury to find for the defendant on the
plea of not guilty which they did, and he discharged the jury upon
all the other 1ssues,

FEecles, Q. C., obtained a rule to shew cause why the verdict
should not be set aside, as beinz contrary to Jaw and evidence,
aund for wisdirection. He cited Lidster v. Burrow, 8 A. & E. 634,

M. C. Cumeron shewed cavse, and cited Carswell v. Huffmaunn,
1 U. C. Q. B. 281; Barton v. Bricknell, 18 Q. B. 393.

Rosinsox, C. J., delivered the judgment of the court.

The ninth clauee of the statute 14 and 15 Vic., ch. 64, in our
opinion settles the question which has been raised, respecting the
necessity of uotice of action, in favour of the defendants. Itis
not disputed that the defendant, when he did the act complained
of, was n pathmaster. It was proved that he assumed to be acting
in the proper exercise of his duty in doing that act, but it is sug-
gested that, as the consequence of his removing the fence in ques-
tion so a3 to make the road correspond with what, according to
the evidence, appears to be its proper line, would be to add to the
land ia his own possession, he should be taken not to have acted
in the matter as_pathmaster, but as a private individual, with no
other object in view than to serve his own intevests. There might
be a doubt whether that circumstance clearly called upon the
learned.judge, at the trial, to submit it as a question to be pro-
nounced upon by the jury, whether the defendant did actin the
supposed execution of his duty ass pathmaster; butthe judge

having left that question expressly to the jury, they found that the
defendant was actng bona fide in the execution of his duty, and

" the consequence of that is, that defendsnt beingin fact the path-
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master ot the time, he was entitled upon that finding of the jury,
to a verdict of not guilty, although in the act done he may have
exceeded his powers or jurisdiction, and have acted clearly con-
trary to law. This is the provision of the ninth clause of the
statute, in its exnct words,

We do not hold that it may not in such a case, as well asin
others, bo put to the court, whether the finding of the jury bad
any thing sufficient in the evidence to warrant it, though the case
must be a very strong one which would mske it proper for usto
differ from the jury on sach a point.

But in this case we think the jury judged rightly, and the rule
should therefore be discharged.

Rule discharged.

COMMON PLEAS.
Reported by E. C. Joxss, Fsq., Barristerat-Law.

% Darx v. Tue Muxicieal Councit or HcroN axp Brock.

Court house— Municipal omeneil.
The plaintiff brought an action for tho use and ocenpation of a ronm in his hotel

as a court room, and proved that the Sherifl of the county had enyaged the |

room. an’ that the chairman of the municipal council bad signed av order for

the payieut of his charges.  Iell, not recoverable,

Dspr—for use and occupation of certain rooms to hold the courts
of assize and quarter scssions.

Pleas, never indebted.

The plaintiff proved that the rooms were engaged by the sheriff,
and used as alleged, and that an order had been issucd, signed by
the chairman of the quarter sessions, dated 14th of January, 1864,
upon the treasurer of the Huron District, to pay plaintiff £34, for
accommodation for holding the courts of assize and quarter sessions
in the British Exchange Hotel, from January to November, 1853.

At the trial before Draper, J., at the Goderjch assizes, the facts,
a8 stated in the declaration—except that no request was made by
defendants—were proved, but the Sheriff proved that he had hired
the rooms. No evidence was given of the want of & court house,
or of any necessity or of any authority to him to hire them by
order of the quarter sessions, or of the defendants.

Micaveay, C. J., delivered the Judgment ot the court.

Under the foregoing state of facts we do not thivk the action
maintainable; but that they fail to establish a legal liability
against the defendants, who do not seem to bave anthorised or ap-
proved of the hiring of the rooms directly or indirectly, under seal
or otherwise; nor js any other authority shewn beyond the
sherifl’s spontaneous act, which is not sufficient, in our opinion,
to creatc a deby recoverable against the defendants in an action of
this kind. The utmost the facts amount to is, that the sheriff
huviug engaged the apartments, for reasons not eaplained, the
court of quarter sessions, through the chairman, ordered the
trensurer to pay the plaintiff the amount, which he refused to do.

This dues not establish a debt against the defendants, who do
not appear to have been requested to pay. and who, for all thatis
shewn, may hare been entirely ignorant of the whole proceedings.

At all events, no authority is cited that seems sufficient to main-
tain this action.

The verdict must therefore be for the defendants,

Sec 12 Vie., ch. 81, secs. 36, 40, and 41, No. 2 and 92, Hink-
ley v. Mayor of Stratford, 6 Ex. 279.

TRE Queex v. Jaxes Hacar.
Indian lands—Statule 13 & 13 Tic, ch. 74,
The defendant entered into a verbal agreement to farm the land of an Indfan
wamat, on shares for five years, aud took possession,
He was gofity of a misdemeanor under 13 & 14 Vic., ¢h. 74,

The indictinent contained two counts, framed under the 2nd
section of 18 & 14 Vic,, ch. 74, which enacts that if any person
without the nuthority and consent of her Majesty, attested by an
instrament under the gieat venl of the province. or under the
privy seal of the Governor-General. for the time being. shatl st

*This julzment was delivered in the thao of Chief Justice Macaulay, but was
not when delivered rported: having been since cited on various occasions,
{t was thouglit advisable by the Reporter to pablish it,

any manner or form, or upon any ferms whafsoever, purchase or
lease any lands in Upper Canada of or from the «aid Indiane, or
auny of them, or mnke any contract with such Indians or any of
them, for or concerning the sale of any lands therein, or shall in
any manner give, scll, demise, convey or otherwise dispose of
any such lands, or any interest therein, or offer so to do; or shall
enler on, or take possession of, or settle on any such lands Ly pretext,
or colour of any such right or interest in the same in consequence
of any such purchase or contract made or to be made with such
Iudians, or any of them, every such person shall in every such
case be deemed guilty of 8 misdemeanour,” &c.

At the trial before Burns, J., at the last assizes for the county
of Brant, the facts appeared to be as follows:—an Indisn woman
of the name of Mary Martin lived upon and had cultivated lot No.
46, in the Gth range of the township of Tuscarors, which was lu.
dian lands. Her husband, Joseph Martin, bad not lived with her
upon this lot for some time. The woman was poor, and raised a
few vegetables and other things upou the lot, and received an al-
lowance of £6 a-year from the Indian funds. She desired to
make the lot profitable to her, and thought it would be better to
have it worked by & white man than by lndians, and therefose ap-
plied to the defendant, who is not an ludian, to take the farm
from ber on shares. This was done in spring of 1857, and the ar-
rangement was that the defendant should take the farm and work
it upon shares for five years, and give Mary Martio one-third of
the crops raised from it. Nothing in writing was signed, it being
merely o verbal arrangement. After the ugreement the Indian
chiefs persuaded the woman to break it off, and she went to the
defendant and told him not to enter into possession, but he eaid he
would have the place for the five years as agreed upon, and accor-
dingly afterwards did take possession, and still bad it, and has sown
several acres with fall wheat shortly before the trial. A witness
(an Indian) proved that she could get along without letting the
place in the manner she had, but still that he thought the arrange-
ment was advantageous to her.

The defendant’s counsel raised the objection that the defendant
could not legally be convicted, because under the second section
of the act, a lease meant a legal lease, whereas, in the present
case, the verbal lease was void. That the kind of arrangement
proved in this case being a beneficial one for the woman, was not
within the meaning of the second section of the act. The defend-
ant, it was proved, had no permission or consent of the commis-
sioner tor lndian affairson the Crand River, to make any arrange-
ment with the woman.

The jury, at the recommendation of the learned judge, found
the defendant guilty, with the understanding that the care should
be reserved for the counsideration of the court of Common Pleas to
say whether the defendant could be properly convicted upon these
facts,

In Michaelmas Term, Harrison, R. A. was heard in support of the
conviction ; and Cameron M. C., against it

Drarer, C. J., delivered the judgment of the court.

It seems to me quite clear, that on the second count, at all
eveats, the defendaunt was properly convicted. The evidence
shews that although after the bargain made, he was in consequence
of the interference of some of the Indian chiefs, told not to go into
possession, that he insisted that he would have the place for the
five years mentioned ; and that he has taken, and still retains,
possession.

I think also, that the evidence sustains the first count, for it
brings the defendant within the letter of the statute, if any person
shall ““in any manner or form, or upon any terms whatsoever” lease.
Now leasing upoun shares is certainly within both the letter and
spirit of these words, and it is as well an understood mode of
leasing as any in the country; and the defendant, by insisting on
& right to have tho possession according to the agreement made,
and entering in affirmance of that right, has claimed the benefiv
of such a lease, though void as to five years uoder the Statute of
Frauds, and void under the act for waut of the consent of her
Majesty.

As to the argument that the arrangement was really and sub.
stantially for the benefit of the particular Indian, to give effect to
it, would be to legislate, inatead of to administer the law.

The statute is designed to protect the Indians from all contracts



1858.]

LAW JOURNAIL.

Lo ———

made by them in respect to the plans set apart for their use, in
consequence of their own fmprovidence and hability to inposition.
The condition precedent to make any such contract valid, iy the
consent of the crown, and it is not ielt to the court or jury to con-
sider, whether in their opinion the bargain wag such that the crown
ought to coneent to, but whether in fict the consent was given.
Conviction aftirmed.

Loucxs v. Tux Musiciparity or Russent,
Municipal Townships~Division of {ntn wards,

Upon an application to quash & by-law dlviding a township into rursl wards
whero neither tho townships songht to bo divided, nor the uaion of townships
of which it formed one, were prior to the passiug of the by-law dlsiged into
wards; and the by-law dividing the samo was not within the Sirst pine
manths of the year la which tho juofor townships Lad 100 resident frevholders
and h holders on its colluctor’s roll.  Held, that thy by-law was invalid.

In Easter Term, 20 Vic., S. Reckards obtained a rule nisé, call-
ing upon the municipality of the township of Russell to shew cause
why the by-law passed by the municipality of the united town.
ships of Russell and Cambridge, on the 4th of December, 18566,
intitled & by-law to divide the township of Russell into wards,
should not be quashed with costs; because, 1st, ncither the town-
sbip of Russell nor the united townships of Ruvsell and Cambridge
were previously to the passing of such by-law divided into wards.
2nd. That the by-law was not passed within the first nine ¢alendar
monthy of the year in which the junior towoship, Cambridge, had
# hundred resident frecholders and householders ou its collector’s
roll, 3rd. That while the union continued, the municipality of
the united towaships could not legally divide the towaship of
Russell alone into wards. He put in the by-law duly vertified,
and certified by the clerk of the muuicipnlity of the late united
townships, and town clerk of Russell, under the scal of both muni-
cipalities, passed on the 4th of December, 1856, reciting that the
separation of Russell and Cambridge was to teke effect on ths 1st
day of Junuary, 1857, aud that it was necessary to divide Russell
into wards; such division to take cffect on the 1st of January, 1857,
and dividing that township into five wards, describing them, and
appointing & place of election for each ward. e also filed the
atfiduvit of Elisha Fox Loucks, stating that he was, during all the
year 1836, a resident inbabitant bouseholder, and & municipal
elector of the township of Russell. That until 1st January, 1857,
Rusgell and Cambridge were united for municipal purpczes, Rus-
sell being the senior township. That the municipal councit of
Prescott and Russell, under the 11th section of 16 Vic., ch. 181,
did, on 80th Scptember, 1836, pass a by-law whercby, upon, from
and after the 1st January, 1867, the townships of Russell and
Cambridge were separated. That on the 4th December, 1856, tho
municipslity of the united townships of Russell and Cambridge
passed the by-law complained against. That neither Russell nor
Cambridge were divided into wards at any time during their union.

On Friday, August 28th, in the following term, Kichards moved
his rule absolute, on an affidavit setting forth that in January last,
two setts of municipal councillors for the township of Russell
were elected, one by ward clections, the other by general election
of the whole township : that William Hamilton is the reeve of the
council elected by wards, and William Eadie the reeve of the coun-
elected at general election ; that William Hamilton was the reeve
of the council of the united townships for 1856: that Jamnes Keays
was town clerk of the united townships for 1856, and claims to be
town clerl. of Russell forthe current year; and then service of the
rule on Hamilton, Eadie, and Keays is proved, the last service
being on the 23rd July, !857.

Eccles, Q. C., asked, on the last day of term, to enlarge the rule
until the 1st day of next term.

Drarsg, C. J., delivered the judgment of the court.

The following sections of the stxtute seems to contain all that
may be referred to:

12 Vio., ch. 81, sec. 4, aud sec. 8, as amended by 13 & 14 Vic.,
ch. 64, schedule A., No. 1, sections 11, 12, 13, 14, and 16; and 15
Vic., ch. 181, sec. 11.

Every union of townships may be divided into five rural wards,
and such division may be altered and a new one made. In the
first instauce the power of dividing into wards is to be exercised
by the municipal council of the county, (sec. 4) but subsequently

—— =3
the municipality ot the township inay divide or re-arrange s pre-
vious diviston (secs. 8 and 35).

Whenever o junior towaslip has on its collector's roll 100 resi-
dent frecholders and householders, it shall be a separate corpora-
tion, upon, frous, and after the first Junuary next but oue after
the roll shall so contrin 100 names; and the township or town-
ships to which it had been united shall be, and ve considered sep-
arnte townships (sccs. 12 and 16, the latter is amended by 13 &
14 Vic. cb. 64, schedule A., Nos. 2 & 3).

The municipal couucil of the country, may (by by-law to be
passed during the first nine months of the yenr next following that
ia which the collector's roll of any junior township has 100 resi-
dent frecholders and houscholders named onit,) dwide such junior
township into wards according to the 4, 5, 6, and 7 gections of the
act (11th section).

The municipality of the union of townships may, (by by-law to
be pasced during the first nine mouths of the year next following
that in which the collector’s roll of the junior township has 100
resident freeholders and householders named on it,) divide the re-
maining, 1, e, the senior township or townships anew into rurul
wards, in conformity with the prosvisiongin the 8, 9, & 10th sen.
tions of the act (sec. 18).

If the municipality of the union of townships omit to make a
new division under sec. 13, apd in consequence of the whole of any
rural ward of the union lying altogether within the limits of the
junior township, so that in fact the senior township, or the re-
maining towoships, are left with less than five wards, then the
clections of councillors for the scnior township, or rewmnining
townships, shall, after the dissolution of the union, be made at a
general township meeting, and not by rural wards, until the muni-
cipality of the senior township, or remaining townships, shall have
made a new division into wards. But if, after the dissolution of
any union, parts of rural wards remain withia the senior township
or remaining townships, parts only of such wards being within the
junior townships separated from the union, then the election of
township councilors shall continue to be by wards. In other
words, the parts of rural wards which remain within tho senior
townsbhip or remaining townships, shall be deemed to be complete
wards in such senior or remaining township or townships (scc. 14).

Whenever a majority of at Jeast two-thirds of the freeholders
and householders rated on the assessment roll resident in aud
junior township, having within at least 50 resident freeholders and
householders on such roll, petition the municipal council of the
then county, statiog their desire to be formed into a sepnrate
county, and the county municipality may by law separate such
junior township from any other township to which it is united,
and declare that such separation sball take effect from 1st January
next, after three calendar menths from the passing o€ the by-law,
and from such 1st day of January such junior township, and that
to which it shall have been united, shall be separate townships,

In Michaelmas Term, Mr. Richards hasagain asked us for judg-
ment, and the opposite party have expressed no desire for further
delay, and have shewn no cause in fact or in law against the rule
being inade absolute.

I think it was extra vires for the mubnicipal council of the united
townships to pass this by-law on the facts set forth at the time at
which, on the face of it, it appesrs to have been past, The ob-
jection as to the date is apparent on its face and cunnected with
the recital it contains, and the matters stated on affidavit satisfy
me we ought not to allow it to stand.

CHAMBERS.
Reported by A. McNass, Esq., B.A.

CARR ¥. BAYCROFT.
Garnishee—Altaching order.

An order atiaching & debt obtained under C.L. P. A, though it do not order
payment, is 4 gocd defonce when served to an action agatust the garalshee for
the amount of the debt attaclhed.

An attorpey who knowing the issue of an sttaching order advising Lisclient how

to defeal it censured.
One Baycroft owed one Wm. Duff a certair amount on a pro-
missory note, and some person had a judgment against Duff and

sttached the debt due by Baycroft to him _to the extent of the
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Judgment. Baycroft told Duff that the debt was attached, shewed
hun a copy of the order, and told him ke was ready and willing to
pay it to whoever was entitled to receive it. Duff wanted to get
rid of the effects of tho attaching order, and consulted Mossrs.
Boulton & McCarthy, barristers, asto what he should do. M,
McCarthy told him he would manago it by sueing for tho debtin

the name of a person for whom his firm did business. They then
sued Baycroft in one Carr’s name, and Baycroft was to have sent
to Mr. Hopkins, his attorney, the attaching order, &c., 80 as to
plead ; but owing to sume mistake in the post office, it never
reached him. He tosave judgment plended did not make payment
and sct off.  After issuo was joined and record entered, an order
was made on Baycroft to pay over to the attaching creditor, and
be paid over, and applied for leave to plead the order to pay
over by way of gus darein continuance, and to pay balance into
court. This was granted and he pleaded it. The plaintiff with-
drew the record, took the money out of court, and entered judg-
ment for his costs. Jackson applied to set aside the judgment and
fi. fa. as to costs, with costs to be paid by the attorney, becauseit
was attempt on his part to evade the order of the court attaching

the debt, aud that it was a fraud on the court and defendant. Duff |

being the real plaintiff.  Burss, J., discharged the summons with-
out costs, on grounds that Baycroft's latches were too great: that
he should hiave pleaded the attaching order in the first instance,
which he might have got from the deputy clerk of the crown. He
thought it would have been a defence. e considered it highly
improper in Mr. McCarthy to pursue the course he did in the
matter, and therefore discharged the summons without costs.

ARrMOUR V. CARRUTHERS.
Appropriation of payments—C. L. I A—Effect of C. L. P. A., 1857, 17 £ 18.
If a debtor pay a sum of money to his creditor who has a judgment debt against
him, and alsoa debt arfsing out of n current account, and no directioos be
given as to the application of the payment a0 made, the creditor may If be
choose apply ¢ to the reduction of the account curriit, though the judgment
debt were eariier §a date.

Semble. C L. P. A, 1857,5.17 & 18, do not appls to the cass of a cognovit on i

which judzment had been eptered txfire the pasing of the statute.

If an application be miade to a judge in Chambers acainst a yjudgment entered and
it yovs not appear that the appeliant has a right (0 move agalust the judgment
the application will not be entertained.

On 8th July, 1838, Mr. Justice Richards issued 8 summons
at the instance of the defendant upon the p'aintiff to shew cause
why the amount indorscd upon the writ of fi. fa. in this action,
should not be reduced by striking out £92. This summons was
enlarged from time to time till 21st July, 1858.

Another summons was signed in this cause, though not at the
instauce of the defendant and not shewn on whose behalf,—but it
was said in the argument that the application was made on behalf
of ove Aundrew Carruthers, another creditor of the defendant,
who wished to remove this judgment out of bis way, the objection
being that the cognosit on which it was entered was not filed of
record as required by the C. L. P. 4., of 1857, scc. 17 & 18,

RoBixsoy, C. J.—As to the applicetion to reduce the direction
to levy by striking out £92:

The plaintfl took a coguovit from defendant on which judgment
was entered on 28th April, 1857, upon which judgment execution
issued and is now in the haunds of the sheriff.

The defendant paid £92 in July last, to the plairtiff through
Hector Cameron, Esq., but he does not shew that he paid it on ac-
count of this judgment debt, that is he does not prove, nor doeshe
swear himself that he gave any intimation on what account he
made the paymeut.

The plaintiff ou his part swears, that when that payment was
made, the defendant owed him a sum of £100 over and above the
judgment ou an open account for goods sold, besides another
debt which he does nct swear to in such positive terms. He states
also that when the £92 was paid to him for the defendant neither
Mr. Cameron who made the payment nor the defendant gave any
direction as to the appropriation of the payment. Mr. Cameren
confirms this and go nlso does a clerk of the plaiidff who received
the mouey from Mr. Cameron.

{ am ot opinion that under such circumstances the plaintiff re-
ceiving the money witbout direction is not bound to appropriate
it on account of the judgment debt but might elect at avy time

lto appropriate it to the current account. The fact of the other
debt being earlier in date and that tho plaintiff has a jndgment for
it docs not interfere, T think with his right of election.

On looking over the account I observe that a considerable por-
tion of it is for goods rold before the confession was given, but I
am not therefore at liberty to infer that it forms any part of the
demand for which the defendant confessed judgment,

If it did, then the plaintiff would have to shew that there was
a debt due to him besides, sufficient to cover the £92. otherwiso
there should be some credit given upon the execation.

Upon tho other application to set aside the julgment, the only
;nﬂidnvit filed in support of it, state that judgment on the cog-
i novit was entered on 28th April, 1857, and that it could not be
| found upon search in the proper office in this Court, in which such
Jjudgment was entered, that any copy of the cognovit ¢ had been
filed in the cognovit book, nor was the original cognovit filed, so
far as could be reen by searching the cognovit book,”

Andrew Carruthers, swears that on 10th December, 1856, he ob-
tained judgment against defendant for £75 8s. 7d., in the County
| Court for York and Peel, and took out execution—but is informed
that nothing can be made on his writ, in consequence of an ex-
ecution in this causc being in the Sheriff’s hands fur a large
smount. He states further that he understands from defendant
that he has discharged this debt, though some misunderstanding
seems to exist on that point.

The defendant says nothing in his affidavit respecting the want
of filing of the cognovit, and there is indced nothing beforc me on
that subject, except on affidavit of Wm. Stanton, Exq., to the effect
stated by me already, and he does not assert that he makes the
affidavit as attorney or agent for Andrew Carruthers or in any way
at his desire, nor that he is his Actoroey or Agent.

I should not set nside a firal judgmwent on the ground alleged,
if the objection were shewn to be raised by any obe who bad »
i right to raise it, though if I thought the judgment liable to be set
aside for the reason given, f. e., the failure to file the cognovit, I
should stay proceedings on the execution till term.

Now the defendant in this cause is not taking the cbjection, if
, it were competent to Lim to do so, neither is it shewn on whose

behalf the application is made, so that I cannot interfere.

If it were sworn, as I dare say the factis, that Andrew Carruth-
| ers is making the application, I might perhaps stay tbe execu-
i tion till term, though I am at present under the impression
that the 17 and 18 clauses of the C. L. P. Act of 1857, douot apply
to the case of a cognovit on which judgment had been entered
before the passing of that statute.

That however is a question, on which doubt may be fairly raised.
The judgment was entered on the cognovit in April 1857. The
Statute was passed 1Gus gune, 1857, and it cannot be decided
(upon anything now before me) tha® the cognovit is still unsateafied.
But if the 18th clause can be held to apply to all cognovits it
which the debts are not fully paid up, the inconveunience will be
great, so much so that I should abstain from determining such a
point summarily and leave the parties applying in such a caso
to indemnoify tho Sheriff for acting on his later execution, or a
! any rate to prosecute him if he declines doingso. Bat I discharge
the application in this case, becanse it is not shewn that it has been
made by any one who has a right to move against the judgment.

GLADSTONE ET AL V. McDoxEeLr.
Interpleader— Rights of claimant.

A« a rule applications arising out of or ennsequent upon an fnterpleader ought to
be made to the judge who made the interpleadet’s order,

Right of clatmant to mako applicativns in regard to the proceeds of the goods
when sold considered.

Plaintiffs obtained a summons on the Sheriff of the United
Counties of York and Peel, to shew canse why the master should
not revisc his taxation of the fees and expenses of the Sheriff on
certain interpleader suits against the estate of George B. Holland,

And why be should not strike off all costs and charges incurred
or charged by the Sheriff on account of sales made by him of the
goods and effects of G. I3. Holland, on the ground that he was rot
ordered or directed to zell by the claimauts, which in the inter-
pleader ouder is made s condition precedent to the sale.

And on grounds disclosed in affidavits, &o.
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And also why tho master should not strike off ull charges for I certain witnesses. Theo Judge refused to put off tho trial, as he
koeping possession after the sile, on the ground that tho Sheriff | thought tho proper steps were not taken to sccure the attendance of

should have paid the pocoeds of the sale tato Court.

Oc why he should not strike off all charges for posgession money
after the 16th Aprnl, in case b should find that after the service
of orders fur the abandonment of procecdiags in this and another
interpleader suit on the sheriff ho had sufficient money in his
hands arising from the sales ho bad made, after deducting such
reasonable charges and expensos as the master might allow,
to pay off the last oxecution under which he was then holding
possession—and why the said Sheriff should not pay into Court
the balance of all monies reccived by him through sales or other-
wise, on accouns of the estate of thosaid Georgoe B. Holland, after
deducting the nmount of tho bill as revised.

The following cases were cited in the argument, Bryant v. Kay,
1 Dowl. P. C. 428, Cox v. Fenn, 7 Dowl. P. C. 50, Clarks v, Ridg-
way, 1 Ex. 8

Rosinsoy, C. J.—I have read all the affilavits and other papers
which have been bofore Mr. Justice Hagarty, in this causo as well
as those filed afterwards upon, and in consequence of the applica~
tion to ravise taxation.

Mr. Justioo Hagarty's order of tho 16th April last, in this cause
disposes of all questions except such as may be raised regarding
sums to be obtaincd on taxation, and the ordinary practice in such
cases makes it the more proper course that even 83 to such ques-
tions the Judge who made the iaterpleader order should be refer-
red to, and not another Judge.

If I were to dispose of the case, (aud ag there may be some
doubt of my right to do it, the parties had better go before M.
Justice Haugarty), I think I should consider that upon the terms
of the judge's order of the 16th April, the execution creditor gave
way to the claim, the claimants Gladstone aad others have no ground
for making this application.

Their claim is upon the Sheriff for seizing their goods. The
arder takes nothing from them and gives nothing to any one at
their expense. It is nothing to them what charges are allowed to
the Sheriff. The defendant McDonell has to pay them and not the
claimants of the goods. H+ might, of course raise questious in
regied to tho items allowed, but I do uot see that he is doing so.

Thé claimants deny that thay ever authorised a sale of any part
of the goods. If that is 8o, it is of no consequenco to them what
sacrifice attended the sale for they would nov be bound by it. So
also it would be of no consequence to them what deductions the
Sheriff desires to make from the proceeds.

If they do not dispute the Sheriff's right to sell orrather should
give up any complaiat on that acsount and should he willing to be
bound by the sale, and to take the net proceeds of the sales for the
value of the gvods sold, thea they would have an interest in con-
tending against the Sheriff's charges. At preseat I do not see
what interest they have.

I have already stated that I think it isreasonable tu allow for
taking the inventory, or rather the principle tbat should govern
such allowance. But the clain rnts bave nothing to do with that,
or the other items unless they acquisce in the sale made and agree
to take the proceeds instead of the goods.

———

COUNTY COURTS,; U. C.

Ia the County Court of tha United Covutiss of Frontenac, Lannox & Addington,
(Bofore Kexnaruy Macxesarr, Esq., Q. C., Judge.)
Tae ProxTENAC Divisiow, No. 2, Sons or TEMPERANCE, vs.
RupstoNy asp Sracy.
Replevin.—Pleas. 1st.—Did not take the Goods.
2nd.—Goods were not the plaintiffs.

The cause was tried at the sitting of the Courtin June last, when
a vordict was retucned for plaintiffs. As the Sheriff was not able
to replevy the goods sought to bo recovered, in consequence of the
samo having been eloigned or secreted, the plaintiffs proceded for
the full value of the gaods. Bafore tho caunse was called on for
Trial & motion was made on behalf of the defendants to put off the
trial until the September Court, in consequence of the absence of

——

p—

the ahsent witnessess.  The defendunts made no defence.

Kirpatrick, Q C, in July Term, obtained a rule nisiupon the
the plaintiffy, o show canse why the verdict should not be set asido
and a now trial had, on the ground of the absence of material
witnesses at the trial, or why the verdict should not be reduced to
nominal damages, or why further proceedings in the cause should
not be stayed, the plaintiffs having now no corporate ezistenco.
Affidavits and papers were filed on the part of the defendunts,
showing the By-Laws, Rulesand Proceedings of the Grand Division
of the Sons of Temperance of Canadn West.

Ilenderson also supported the Rule.

Draper showerl cause,

Mackgyzig, Judge.—As to reducing the vordict to nominal
damages, the objection taken in the rule was not taken at thetrial
and conscquently should not prevail here. The court has no
power to order further procecdings to bo stayed, novwithstanding
tho resolution of the Grand Division. The unly point then to be
decided is whether there should be a new trial in consequence of
refusing thoe motion made to pustpone the trial from the Juno to
the September Court. It may be laid down as a goneral rule of
Iaw, that when an application i3 made to the Judge at Nisi Prius,
to postpons a trial, it i3 a matter in his discretion to grant or re-
fuse it, and the Court in Bane will not in general reverso his de-
cision. Bat when the Court can see that a miscarriage of justice
has been caused or that a defence which ought to be heard, has
been excluded by reason of refusing to postpone the trial, without
default of the party complaining, it will grant a new trial, on t¢ “ms,
If my mind had been sufficiently impressed with the fact that a
notice of countermand of tii.} could be given any time during Sa-
turday, the 5th of June, and that an attempt was made to serve
the witness, Jones, early on Monday morning, the 7th of June,
1 probably would have ordered a postponement of the trial In dis-
posing of this rule [ cannot exclude from consideration the fact that
the plaintiffs are, or at all events profess to be an Incorporated
Association, deriving authority from a Statut. »f the Province, and
that the defendants represent themselves as Officers of avother In-
corporated Associntion, deriving authority from the same source;
and that the trespass complained of was an alleged execution of
some order or rale of the Grand division of the Sons of Temperance.
Tho proceedings of the Grand Division in reference to this matter,
are not in proper form before the Court, so that it is impoysible,
in the present state of the casoe, to farm an accurate judgment
touchir g their legality or illegality. Uunder the circumstances, I
think the defendants should be let in to place their alleged defence
in duae form of law befare the Court. In adopting this course [
am only carrying out the liberal spirit and enlarged views which
the Common Liw Procedure Acts, and other remedial Statutes havo
infusei into the administration of the law, and the practice of the
Courts. Every man who honestly believes he has & good defenco
on the merits, should be heard in the Queen’s Courts, if possible,
unless he has by his own act vendeved this impracticable, There
must be a new trial in the present case, on payment of costs. In
armviag at this conclusion my mind was considerably impressed
with the peculiar position of the cause as respects the right of ap-
peal. If the Court ordered tho present rule to be discharged,
am afraid there could be no appeal ; for after all it would be an
appeal for refusing & motion to postpone & trial which is not an
appealable matter. But, after another trial, when all the facts
are properly disclosed in evidence, whatever judgment this Court
may form the party against whom it may be formed will have the
right to apply to oue of the Appellate Jurisdictions of Upper Can-
nda, to have it reviewod, and, if erroneous, revised. In the County
Courts of Upper Canads, as constituted at the present time, con-
siderations of this kind should have a due and proper weight. In
the Conaty Court the same Judge who tries the cause is in general
the same Judge who examimes his own decision in Banc. Every
proper facility should be afforded by him to have hisjudgment ex-
amined in the Courts of Appeal. So far as I am myself concerned,
I consider it my duty, upon every proper occasivn, to give every
facility in my power, consistent with law and its obligations, to par-
ties to appeal from any order ¥ may make, or any judgment J may
render. Consequently that portion of Mr. Kilpatrick’s argument
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which pointed out that the rule should not be disposed of in such
a manner as to exclude the right of appual, had its due weight,
The rale is mado absolute for a new trial on payment of costs,
with leave to the plnintiffs to amend their declaration if they think
roper 80 to do, In a prehminary jndgment in this cause, I stated
it as my opinion, that to enable plaintiffs in an action of Replovin
to recover substantial damages, the non return of the goods, or the
inability of the Sheriff to replory them, or any part thereof. by
reason of the same having been secreted by the defendants, or
eloigned should be alleged in the declarationas a special damage,
I adhere to that opinion still. I would refer to the caso of Goldi-
cut v. Beagin 11 Jurist, Ex. 644, and the Molson Bank v. Bates,
7U.C.C.P. 312,

Rule absolute for & new trial, on payment of costs, with leave

to amend the pleadings.
g et

—————— ]
CONTESTED PARLIAMENTARY ZLECTIONS.
In the Couaty Court of Easex—A. Caxwite, Esq., Judge.

IN TUE MATTER OF THE CONTESTED ELECIION OF THE COTUNTY
OF ESSEX.
An application to commit the aitting member for conteript in not attonding th®
investigation before the County Judyge, as a witness fi ¢ his adversary, refusesy’

The facts sufficiently appear in the judgment delivered by

Cuzwerr, Co. J.—On the 23rd February, at the rising of the
court, application was made on affidavit to commit the member
declared elected, for contempt in not appearing to give eviacuce
when then called. T took till the 24th February to consider the
application. On the 24th February, the application was renewed
to commit Joba McLeod, the sitting member, for not having
attended on warrant to give evidunce.

1 refused the application, stating that I was not satisfied that I
had the power to commit the sitting member, or that, if I had
such power, that he ought to be committed on this occasion, he
being the member declared to be elected, and being served on the
22nd February, and called in court to appear and give evidence
on the 23rd, at the rising of the court—Parlisment meeting on
the 256th.  As it might reasonably be believed that he was, on the
22nd, preparing for it, and was on the route on the 23rd, to attend
Parliament on the 256th, and therefors engaged in his duties a
part of which I conceive is to use due diligence to be therein time,
and which, underand by the 129th section of the Aot of 1851, in the
case of a member, these circumstances of themselves would pre-
sent & lawful excuse for not appearing here to give evidence, and
if so0, prooeedings for and commitmont following is not as I con-
ceive the proper course.

Then I am not certain that o member declared to be clected nud
the party contesting his election are the sort of persons contem-
plated in the 16th Vic. ch, 19, and liable to be called on by their
adversaries to give evidence here, wherever clse or by whatever pro-
ceeding they may be compelled to do so. I have notl tho cases at
hand cited in the Upper Canada Law Journal, February number,
p- 31, on these heads.

As in the preamble of that act it is recited—+** That it is desir-
able that full information as to tha facts in issue in criminal and
civil cases should be laid before the persons who are appointed to
decide upon them, and that such persons should exercise their
judgment on the credit of the witnesses adduced and on the truth
of the testimony,” it might be intended that the parties contem-
plated in the act might bo compelled to appear before the Judge
Commissioner, whose duty only is to take the cvidence, but who
could not exerciso his judgment on the oredit of the witnesses
adduced, or on the truth of the testimony ; or if he did, from his
appearance in giving testimony, exercise his judgment on their
credibility, ke is not anywhere empowered by statute to transmit
kis impressions or his opinion of the credibility of this or any
other witness to tho select committes. Indeed that would be use-
less, as tho committce alone, ike a judge or jucy, must exercise
that judgment.

It is true the evidence may be examined under & commission
frow the ordinary courts of record (sec. 3), but that is only where
the witnesses reside in a foreign country, ¢z necessitate rei, or as
of necessity, and does not apply to this procedure in the nature of
s commission, where the witnesses are in this country.

1f the statute intends parties suct as these, then what is the
penalty for not appearing oo subpwens, or notice, or warrant ?

By the 2nd section, it is ordered that such non attendance shall
be taken as an admission pro confesso against them in such suit or
sction, whatever effect that may have upon their position before
the select committee.

This act is not embodied in the Controverted Blections Act, so
that the one may boe used towards executing and carrying out the
other, and does not admit of the application of the prwer of sumn-
mary attachment for non attendance, given in the Act of 1861, as
the penslty, instoad of its being takeu pro confesso agninat them,
as in 16 Vic. ch. 19, sco. 2, and no other resort is by the latter act
given in licu of or together with it, as is often done, by providing
that the noew vemedy shall not doprire partics of those already
existing, if there aro any.

I conceive the conrse towards obtaining tho evidence of the
member declared to be elected in this case, under these circum-
stances, i3 the same as that for apy other momber whose evidence
is wanted. It is unaer ‘ne 129th section of the Act of 1861, upon
application. by the Judge Commissioner certifying to the Speaker
that his attendance to give evidence is rcquisite. The necessity
is to be made to appear in some satisfactory manner to the Judge,
who i3 to certify, 8o that the Speaker may be able to report the
reasons for the same to the House, for its directicn thereupon,
and thereby ascertain if such attendance here is proper, and whe-
ther it could be had uader the order of the IHonse or otherwise.
gt S S

COURT OF COMMON PLEAS,
{Prom the Zaw Times.)
Exzry v. Barser
Qounty Court—Question of title— Jurisdiction—19 & 20 Vict ¢. 108, 5. 50—Zandlord
and tenant— Eloppel.

The piatntiff. as landlord, levied his plaint in the County Court, vader s. 60 of 10
& 20 Vict. c. 103, ngainat the defendant, to whom ho had lot certaln premises,
for the recovery of premises and forrent.  When the case came on for hoariog it
sppodred that the defendent bad gone out of pod of the pr ons
third person setting up a claim to them, who paid him for bis crops: and the
defoudant sought to set up that third person’stitle againat the piaintiff hiv land-
lord. The County Court Judge, on objection made that question of t tle arose,
without ingquiring whether the defendant went out of possession voluntarily, or
was evicted, dlsm! the case on that ground: .

Held, that the duty of the County Court Judye was to have gone further, before
he dismissed the case, and have acertaiued whether the defeudant went out
mlunmdtl‘y or by compalsioa : If voluntarily, then the defendantwas estopped
from eotting up the title of the third person. and the County Court has juris-
dletion; if evicted by lsfon, then defendaut is not s estopped. title
comes |ato quedtion, and tﬂojurhdlcuon of the County Court is at end.

Bovil on a former day having obtained a rulo calling on the
judge of tne County Court of Shropshire to show cause why
the said judge should not hear and determine a plaint, in which
oue Emery is plaiutiff and one Barnet the defendant, for the re-
covery of & tenement at Stokeheath in that county, and for
11¢, 83, 3d. rent and arrears of rent due from defendant to plain-
tiff in respect of the said premises, At the heariog of the plaint,
it was proved that on 25th March. 1856 the plaintiff verbally let
the said premises to defendant at the yearly rent of 8/., and that

defendant entered and occupied the premises and paid in Feb. 1857,

hulf o year's reat due the 29th Sept. 1856. ‘that afterwards the

plaintiff and defendant on the 7th of April 1857, signed an agree-
ment or demise in writing for the tenancy of the said premises
from 25th March 1837 at the like rent of 8/, payable half-yearly,
terminable by six mouths’ notice on either side on or before the
29th Sept. in any year. That & person named Stone came forward
and set up a claim to the premises, and the defendant informed
plaintiff that notice had been given to him not to pay any more
rent. The defendant offered to give up possuasion of the premises,
to the plaintiff prior to 29th Sept. 1857, in terms which were not
agreed to. That on 220d Sept. it was verbally agreed to between
the defendant and one Dutton, with the consent of the plaintiff,
that defendant should give up the premises to him on the following
Michaelmas-day ; that Dutton should pay defendant for Iris hay on
the premises, and that defendant should pay rent up to that day;
but that defendant did not carry out the ssid agreement, but, on
the contrary, gave up the said premises before the said Michaelmas
day to the said Stone, who claimed to be entitled to them. That
on the 29th Sept. 1857 due notice was served on defendant by

plaintiff, to quit the premises at the next Lady-day; and on the
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2n0d Qot. following o distress was taken for 8/., being & year's rent | tho hay, thea it appears to mae no question of title could arise, be-
due from defendaat to plaintiff. Thaat at the hearing of the plaint, | cause, by the ordinary ru e of lsudlord and tenaut, buth the de-

defendant’s sttorney ohjected that the Judge of the County Court'

had not jurisdiction to hear the plaint, as title to the premises cnme
into question therein ; and the judge dismissed tho oasa accordingly.
Unthank now showed cause against the rule.—In this case a

dona fide clnim was mado to the premuses, and what was doue was !

cquivaleat to an eviction. The defendant had actually been out
of possession half & year, and the claimant Stone had been in; how
is it poasible then to say that title to land dul not come into ques -
tion? Tho question with the judge was this: ¢ Was Stono a tres-
passer 1" or wlether, having good title to the premises, he had
evioted the defeadant: (Mouatnoy v. Collier, Lll. Bl. 630,) That
was & case where the teaant remained in possession. (Brurs. J.—
Mustnot he, before he couliget rid of the estoppel, give up the pre-
mises, not to a stranger, bat to Emery tho landtord ?) No, I think
not. Inthe casecited the man remained 1n possession ; 1t was adintt-
ted then tho title had expired. This wasan eviction by titlo para-

mount. [Crowder, J.—If defeaduat were threatened to be turned

ont, that might amount to an eviction.] Yes, that is the point.

The defendant was not to incur the beary costs of an action of
cjectment brought by Stone. {Crowder, J.—Henot only controverts
his landlord's title, but gives up up the premises to n mere claim.
ant. Byles, J., referred for the law of th~ case to Doe v. Austin,

9 Bing. 61, where the Lord Chief Justice suys, ¢ The principle is,

that a teanaut shall not contest his landlord’s title; on the con-

trary, it is his duty to defend it. 1f be objects to such a title let
him go out of pessession.”] Itis submitted that the present is
quite a different question.~ There Thrupp came in by assignment,

but here Stone camy in adversely. [Crowder, J.—There was a
case in this court where a stranger having threatoned an action,

it was held a constractive eviotion.] Your Lordships cannot inter-
fere in the present case, unless it be shown that title to land did
not come into question. Assuming that Stone had title paramount
and in June he g;ave defendant notice not to pay plaintiff any more
reni, then it was competent for the defendant to go out of posses.
sion. [Crowder, J. referred to Doe v. Mills, 2 Ad. & Bl 17,

Willes, 4 recferred to Carpenter v. Roberts, 27 L. J. 78, C. P.

Crowder, J.—The case of Carpenter v. Robertsis very much in point
as to the question of eviction.] It was for the County Court judge

to decide whether this was a case of callusion between defendant
and Stone to let him into possession, or whether, asl say was the
case, a bona fide question as to title of 1and arose. The question
the judge had to try was, whether this amounted to an ewiction by
title paramount, aud should the case be sent back to bim that wiil
be the question he bas to try. It was a question of law fur the
judge, and the court will be usurping the jurisdiction of the County
Court if it decides against the defeudant.

Bovil (I.entice with him) for the plaintiff, in support of the
rale.—There is in this case a letting of defendant juto possession
of the premises by the plaintiff, the payment of rent, and a sub.
mission to distress, and therefore such a relation created between
the parties as to cstop defendant from disputing the plaintiff’s
title. [Williame, J.—The question is was there aoy evidence be-
fore the County Court judge to support an evichon ] There was
no evictiun at all. It is not to be tolerated that a tenaut should have
the power to put his landlord to the proof of his title by taking
money from the adverse cla’mant to go out of possession and let
bim in. The defendant ought to have delivered up the premises
to the plaintiff bhis landlord. In any point of view this rule must
g0, because the plaint is fur half & year's rent of the land aand
premises.

WiLriaxs, J.—We are all opinion that this rule must be made
absolute. The judge of the County Court did not consider the
point on which he decided the question of jurisdiction. He appears
to have thought that a question of title arose, but he did not go far
enough in ascertaining that; he ought to bave gone further, aund
have enquired and determined whether Stoue had in fact a dona
fide claim to the premises, and whether the defendant left them
voluntarily or was compelled to leave them against his will. If it
appeared that defendant was turned out, then question of title
would arise and the County Court judge could not proceed with
the case. On the other hand, if defendant went out of possession
at the instance of Stone, on his promising to pay him money for

fendaat and Stono would bo estopped from disputing title,

Crowoskr, J —1 am of the same vpinion. The "runty Court
judge soems to have procecded on the notion that s bona fide
queation of title to land biad arisen, aud that that vusted him of juris-
diction ; but the words of the Aot are, that ho shall have no juris-
diction when title to land is in question. [ think the judge was
wrong. It svems that defendant, was here let iuto pusscssion by
the plaintiff; a person nnmed Stone claimed the premiscs, and
when the cage camio before the judgo he thought that Stone had
been let into possession on A bdona fide claim, and so be stopped
the case. But where the relation ot landlord and tenaat exists,
the tensutoannot ‘lispute his landlord’stitle.  If b lets in anotber
person, hie anauot dispute the title. IHere he let Stons in, who
promived to pay hiwm for his ¢ ops There was svme cvidence
that he let Stoue in voluntarily, for he nad previously asked the
plaintiff (his lnadlord) to release him from the tenancy aud take
the crops  The question for the County Court judge was, whether
this was 80, or whether what took place amousted to eviction by
title paramount.  As to a portion of this case—the claim for half
o year's rent—it must go back to the County Court judge ; itmust
alsc be remitted back to him to decide the other point.

WiLLes, J —I am ontirely of the same opinion. The question
of eviction depends upon two cousiderations ; first, had the evicting
party title puramouat? Socondly did the tenant leave voluutarily,
or under pressure?! The wmatter moy be tested by inquiring
whether  probibition would lie. Ifa prohibition wero applied for
1 think tho court would not grant it. (tlis Lordship referred to
Duten v. Robson, 1 H. Bl 100, where it was held that where the
subject of a unit in an inferior Court is withiu tho jurisdiction
of that court, though in the procecdings a matter be astated
which is out of its jurisdiction, yet unless it is going to try
such matter, s prohibtion will not he.)

Brrgs, J.— sm alsv of the sam* opinion. It atrikes me that
Mr. Bovil's observation that there was not in this case an eviction
at all is well founded. In any event the case mu-t go down again
to the court below, for the judge must entartain the question as to
one half year's rent ; ho will then have to decide on the question
as to the remainder of the rent, whether Stone waslet in volunta-
rily or not. On both questions, therefore the case must go down
again to the County Court.

Rule absolute, without costs.

——

COURT OF QUEEN’S BENCH.

[From the Law Times.)

April 28, JI:I-,;/-E and June 4.
Lewis v, Levy.
Lebel—Report of proceedings before a police magistrate— Privilege,

The privilege accorded to a falr and impartial report of procvedings fo a public
court of justion eatends to preliminary proceedioga on a charge for an judlct-
able affoncs wivss & mavistrate sitting in an npen polles eourt. where the pro-

dings ter te in the dismisnsl of the . harge, and where thw report, keep-
ing pas with the procsediogs which occupy saveral days, is publlshed fo parts
{n different numbers of & newspaper.

Bt the prisilege does not extend to comments by the reparter reflecting on any
of the parties. as, in an Aaccount of proceedin s out of which an aborifve
charge of perjury aroso, to the stateninit that the avideuce of certaln wiinesves
ontirely negetived thostory of the defondant, aud satisfiod the court that he
know that it was false.

‘'he firat couat of the declaration stated that the defeadant, on
the 26th June, 1857, falsely and malicivusly privted and published
of the plaintith, in & newspaper called the Dauy Teleyraph the
words following, that is to say :—** Guildhall. Wilful and corrupt
pesjury. Mr. E. L. (mcaniogthe plantiff) the manager of a loan
office in Fetter-lane, called, &c., appeared on a summons before
Alderman Rose to answer a cbarge of wilful and corrupt perjury,
alleged to have been committed by bim in this court in some pre-
ceedings taken hy Mr. L. aguast Mr. J. E. Collett, for obtaining
the sum of £30 by means of false represeatatious. Mr. Pattisen,
for the complamant, applicd for an adjournment, to compel the
attendance of two witnesses, one of whom was alleged to have
been outlawed, which, it was stated, incapacitated, him from giving
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evidence. Mr. Giffard, for tho defendant, opposed the adjourn-
ment, unless it was shown that there was reasonable expectation
of procuring the attendauce of the witnesses.  After some further
discussion the witnesses were ordered out of tho court, and ulti-
mately esamined one by one, after which the case was adjourned ;
but ae the publication of what transpired might frustrate the ends
of justice, we reserve our report until the next hearing.”

The second count charged that on the 4th July the defendant
falsely, &c. published of the plaintiff in the said newspaper the
words following :—* Guildhall. Wilful and corrupt perjury. A
man of the name of Edward Lewis (meaning the plainuff), who
conducts a loan shop at, &c., appeared before Alderman Rose
upon a summons charging him with wilful and corrupt perjury,
alleged to have been coramitted by him in evidence, which he gave
in this court on the 3rd June last in support of a charge which ho
preferred against Mr. C. for obtaining money under false pre-
tences. Tho case arose out of some transactions between Mrs. B.
and the defendant, in the course of which she represented herself
a8 2 widow in a declaration she made respecting the property she
offered as security for loans prior to August last. In that month
she negotiated a loan through Mr. C. with the defendant, who ad-
vauced the money upon & warrant of attorney jointly signed by
Mrs. B. and Mr. C., and upon default being mnade in payment of
instalments, he entered up judgment for the full amount of the
loan, and arrested Mr. C., who was released a few days afterwards,
upon affidavit being mado by Mrs. B. before a judge at chambers ;
upon which the defendant (meaning the now plzaintiff) preferred a
chargo against Mr. C. for obtaining the sum of £30 under false
pretences. alleging that Mr. C. told him at the time he applied for
the loan that Mrs. B. was still a widow, and that he, L. (meaning
the pi.intiff) never knew she was a married woman until she
made the affidavit in March last, which reieased Mr. C. from
prison. He (meaning the plaintiff ) also said that if he bhad known
she was a married woman he would not bave advanced the loan,
notwithstandiog he had taken the precaution to bave the addi-
tional security of the warraat of attorney. Evidence was given
by Mrs. B. and Mr. C. which entirely negatived L’s (meaning the
plaintiff) story, and satisficd thic court that L. (meaning the
plaintiff) knew from a conversation, &c. thatshe wasnot o widow;
and the summons was immedintely dismissed wpon which an ap-
plication was made that L. (meaning the plaintiff ) should be forth-
with committed for perjury. The magistrate declined taking such
2 summary conrse, and therefere granted a summons, calling on
the defendant (meaning the now plaintiff') to answer that charge
on the 26th of June last. 'The evidence was gone into, which was
merely a repetition of that given fur the defence of Mr. C., and
the cuse was then adjourned until to-day, when Mr. Sleigh ap-
peared for the prosccution and Mr. Giffard for the defendant.—
(The evidence given was then detailed, and, after stating that the
counsel for the prosecution applied fur & remand, which was op-
posed, the report concluded as tollows) : Alderman Rose said there
was sufficient in the evidence for a remand, but not to justify him
in comitting the defeodant (meaning the now plaintitf ) for trial
in the present incomplete state of the case. The defendaunt (mean-
ing the uow plaintiff ) was then remanded on bail.”

The third count charged that, on the 18th July, in the same
year, the defendant fulsely, &c. published of the plaintiff in the
said newspaper the words following :—¢ The Fetter-lane Loan
office. E. L. (meaning the plaintiff ), the manager, &c. appeared
in discharge of his recognizances to answer a charge of perjury,
alleged to have been committed in evidence which he gave in this
court on the 3rd Junc last. The magistrate dismissed the sum-
mons, there not being sufficient evidence to secure a conviction ;”
meaning and insinuating thereby thereby that the plaintiff was
guilty of wilful and corrnpt perjury. Tho declaration concluded
with an allegation of spccial damage.

Pleas:—1. Not guilty. 2. A justification on the grount inat
the alleged libels were fair and correct accounts of proceed:r gs be-
fore a justice sitting in o public court, and were publisl x« without
wmalice.

Issue having been joined, the trial took place siwe Lord
Campbell, C.J., at thesittings in Westminister, after 1..<t luichael-
mns term, when n general verdict was givea for the defendaut. —
What took place at the trislis fully stated in the judgment. A

rule on behalf of the plaintiff was then obtained to enter up judg-
ment non alstante veredicto on the second plea; and to enter the
verdiet for the plaintiff on the first plea, on the ground that the
second plea was no nnswer to the action, and that therefore the
verdict on the first plea, which was entered for the defendant on
the ground that the matter stated in the second plea was a de-
fenco under the general issue, was erroneously entered.
Edwin James, Q.C., and Ballantine, Serjt., showed cause.
Letersdorff, Serjt., J. Mills and Lazton in support of the rule,
The following authorities were cited :—Duncan v. Thwates, 3
B. & C. 556 ; Lewtsv.Clements, 3B. & A. 702; Curry v. Walter,
1 B. & P. 626; R. v. Burdett, 4 B. & A. 323 ; Cox v. loleridge, 1
B. & C. 37; R. v. Fisher, 2 Camp 563; 8. €., Stark. Libel. vol. 1,
p. 290, n.; R. v. Fleet, 1 B. & A 879; Macgregor v. Thicaites, 3
B. & C. 24; floare v. Silverlock, § C. B. 20; Charlton v. Watton,
6 C. & P, 385; Davison v. Duncan, 7 Ell. & Bl. 229; R. v. Bor-
ron, 3B. & A. 432; R.v. Lee, b Esp. 123: R. v. Wright, 8 T.
R. 208; R. v. Creevey, 1 M. & 8. 279; Smuth v. Scott, 2 Car. &
Kir. 683 ; Daubney v. Conper, 10 B. & C. 237; Starkie on Libel,
vol. 1, p. 265; Holt on Libel, p. 110; Cooke on Defamation, p.
60; Borthwick on Libel in Scotland, p. 108; Taylor on Evidence,
v.1l,p. 1115 6 & 7 Will, 4, ¢. 114, 8. 2; 11 & 12 Vict. c. 42 5.
19. Cur. adv. vult.
June 4.—Lord Campsrry, C. J. delivered the judgment of the
court.—The declaration in this case contains three counts for
threo alleged libels on the plaintiff, published in a newspaper
called the Daily Telegraph on the 26th June, 1857, on the 4th of
July and on tho 18th of July following. Each alleged libel pro-
fessed to give a report of what had taken place in a procecding
before a magistrate upon a charge of perjury against the plaintiff,
which was preferred on the 25th June, and after adjouroment to
the 3rd of July, was finally dismissed on the 17th of July. The
defendant pleaded first nat guilty, and secondly a special justifi-
cation, that the alleged libels were and are true, fair, just, accu-
rate and correct accounts and reports of certain procecdings had
before a justice of the peace in a public court cf justice, ona
charge of wilful and corrupt perjury agaiust the plaintiff, which
was dismissed. Atthe trial, the question made between tho parties
was, whether the reports of these proceedings which appeared in
the defendant’s journal were fair and correct reports. The pub-
lication of the alleged libels been admitted, the defendant’s coun-
sel contended thatitlay upoun the plaintiff to falsify them; but
the judge held that the onus was cast upoun the defeniant to prove
that they were fair and correct. The defendant then gave in evi-
dence the smmmons and all the proceedings before the magistrate
upon the charge referred to, with all tho depositions and the ad-
journments by the magistrate, and his final adjudication dismissing
the charge for want of sufficient evidence. There was no request
on the part of the plaintiff that the jury should find separately on
on any of the counts, or on any particular part of either count,
or that they should asscss damages on the plea of not guilty. The
Plaiutiff’s counsel, in his reply, cumplained chiefly of the suppres-
sion of some parts of the cross-examination of the witnesses,
which he contended were favourable to the plawntiff.  The yuestion
as to whether the report was impartial and correct was left to the
jury, with the observation that partiality and inaccuracy might bo
mado out by suppression as well as by invention. The jury re-
tired, carrying along with them the three newspapers containing
the alleged libels anid all the depositions taken down by the ma-
gistrate’s clerk, and on their return they found geoerally for tho
defendant. The verdict was accordingly entered for the defen-
dant on both pleas. A few days after an application upon the
part of the plaintiff was made and granted, that exccution might
be stayed, on the authority of Duncan v. Thicailes, in which it
had Yeen held that theprivilege accorded to reports of proceedings
in courts of justice does not extend to preliminary examinations
before & magistrate, on & charge of an iadictable offence; and
in the following term a rule was granted to show cause why judg-
ment should not be entered for the plaintiff on the second plea,
notwithstanding the verdict found found for tho defendant on that
plew; and why the verdict fu- - for the defendant on the first
issue should not be set aside, .ad & vordict entered for the plain-
tiff on that issue instead thereof, on the ground that tho second
ples is no answer to this actiuz, ~n4 that, therefore, the vordicy
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on the rst issue, which was entered for tho defendant on the ' with indictable oftences.” By a summon« a charge was brought
sround that the matter stated in the second plea was a defence on  before an slderman of Lowdon at Gmibihall, sgainst the now plain-
the general ixsue, wus erroneously cntered  There secems strong  0iF, for wiliul and corrupt perjury ;3 and an application was made
reason for contending that the <pecial plea iz insufizient atter that he mught be comnutted to prison, or give bl to take his trial
verdict on the ground that it is pleaded to the whole declaration; tur thig offenco.  After several adjournments, and exanuning all
and there are wattersin the second ¢aunt of the declaration which | the witnesses brought before him, the magistrate dismissed the
cannot bo considered as a report of what took place before the ! sumimons. In three ditferent numbers of the defendant’s news-
magistrate on the oceasion referred to.  But if we were to give paper there were reports of these proceedings, all winch reports,
Judgment depriving the defendaut of any benefit from this special » after the verdict of the jury, we must suppose td have been itmnpar-
plea, we can by no meuns order that the verdict found for the de- ! tisl and correct, fod published without malice. With respect to
fendant on the firstixsue should be sct avide and a verdict entered ' the alleged libels in the first and third counts (as we have already
for the plaintiff on that issue instead theveof. 1Itis n goold de- | observed), the defenco seems to be suflicient. Tho great doubt
fence to an action for a libel, that it consists of a fair and impar- | scems to be ag to the report of the proccedings against the pinin-
tial, though not verbatim, report of a trial in a Sourt of justice, and | tiff in the second count of the declaration, which gives a true nc-
such defence is admissable under ¢¢ not guilty,” which puts in issue | count of what had been done on the 3rd July, and sets out evi-
as well ay the lawfulness of the oceasion of the publication, as the | dence injurious to the plrintff, the charge against him being atill
tendency of the alleged libel: ({fvare v, Silverlock ) So far as f pending—that is what causes the doubt—the charge against him
the first and third counts of the declaration aure concerned, we ! being still pending when the second publication took place. The
cannot adjudge that the plaintiff is entitled to a verdict and to | decision of this court on the sccond plen in Duncen v. Thiwcaites is
damages; for, accurding to what the court decided on the validity ' said to bave determined the general doctrine thas & correct report
of the sixth plex in Duuncan v. Thwaites, thereis strong ground ! of the proceedings which took place in the course of n preliminary
for contending that. at all events, the defendant was entitled to a | inquiry beforo a magistrate, upon a charge of an indictable offence,
verdict on those counts. They contain no detail of the evidence, | cannot be justified. But we must recotlect that there the alleged
nor any comment upon the caso, but nakedly state the result of . libel contuned a highly-coloured statement of the reporter, evid-
what the justice thought fitto do. The second count is much more | eutly insinuating the gult of the accused in having indecntly assault-
objectiouable, for it begins with professing to give an account of a ' ed afemale child thirtcen years old and attempted to violate her per-
former procecding before the mauistrate, in which the plaintiff | son. ¢ The evidence of the child berself and her companion cof
was prosecutor, and out of which the charge of perjury againstthe  tho same age displayed such a complication of disgasting indecen-
plaintiff arose ; and in this account the reporter takes upon hun- | cies that we cannot detail 1it.”  (That is the lnaguage of the state-
self to aver that the evidence adduced against the plaintiff en- ! ment.) The second plen averred generally that the evidence of
tirely negatived his story. Such conciusions are wholly unjusti- ' the child herself and her compamaon of the same age did, upon
fixble, and, when the report of Iaw proccedings has mixed up with | that occasion, display a complication of disgusting indecencies, and
it commentaries reflecting upon any of the parties whoso names ! that the alleged libel contamed no otber than a fair and just report
appear in it, it entirely loses the privilege which it might other- | of the praccedings before the magistrates. Great stresswaslikewise
wise claim. Nevertheless, after the course which was pursued at ' Inid by Lord Tenterden, in delivering the judgment of the court,

the trial of this cause, and after the verdict of the jury, we think
that we ought not to do more for tho plaintiff in respect of this
count than to allow a verdict to be entered for him upon it, on the i
plea of not guilty, uuless we should he of opinion that the re-
mander of this count, which gives a detailed report of what took
place before the magistrate upon the charge against the plaintif
ou the 3rd of July, although unaccompanied by the introductory
statement, and although impartial and correct, could not in point
of law be justified. Tho plaintiff's counsel contended that the
privilege of reporting legal proceedings must bo confined to the
Superior Conrts of law and equity; but on such & question the
digaity of the court caunot be regarded, and we must look only to
the nature of the alleged judicial procecding which is reported.—
For this purposc no distinction can be made between a court of
pre poudre and tho House of Lords sitting as a court of justice.—
As to magistrates, if, while occupying the bench from which ma-
gsterial business is usually administered, theyg, uader pretence of |
giving advice publicly, hear slanderous complaints, over which

they have no jurisdiction, although their names may be in the |
commisyion of the peace, A report of what passes is as littlo pri- |
vileged as if they wore illiterato mechaunics assembled in an ale-

house. Hence the well-decided case of Mucgregor v. T hwates.— |
Where magistrates are duly acting within their jurisdiction, ques- |
tions of great importance and difficulty arise as to the publication,
of all the proceedings before them. It was contended at the bar

upon the fact that there ¢ the proceedings terminated by holding
the party nccused to bail, to take his trial before a jury, so that a
trial might be expected at the tumo of each of the publications.”
In the present cage, the examinstions terminated in tho dismissat
ot the summons; no other proceeding took place ngainst the plain-
tiff; he did not commence his action till after the summons had
been dismissed, aand although he alleges specul damages by a pe-
cuniary loss in his businesy, nonc was proved. We are not pre-
pared to lay down for law that tho publication of preliminary in-
quiries before magistrites is universally lawful, but we are not
preparcd to lay down for law that the publication of such inqui-
ries is umversally unlawful.  Altbough there are numeraus obuter
dicta, there is no decision to this effect.  1n the cases which were
relied upon to establish the general doctrine, it will be scen that
there were vituperntive comments accompanying the statement of
of the evidence, or some aggravation attending the publication of
the report, or some peril wliich it was hikely to cause to the per-
son complaining of it. Jlere we have a preliminary inguiry be-
fore a magestrate, which turned out to be unfounded, and was dis-
.aissed.  If the whole inquiry had taken place beforo a magistrate
during onc hearing, would an impartial and correct report of the
proceeding published in A newspaper next morning hinve been ac-
tionable 7 We think not. In Curry v. Walter it was decided,
above sixty years ago, that an action cannot be maintained for
publishing a truo account of the proceedings of & court of justice,

that in no caso have the reports of proceedings before magistrates  howeser injurious such publication might be to the character of
any privilege. To this gencral proposition we can by no means , anindividual. The alleged libel there consisted of a report in tho
assent. Proceedings hefore magistrates under tho 11 & 12 Vict. | Tumes nowspaper of an application by Mr. Erskine in the Court of
c. 43, ¢ with respect to summary convictions and orders,” in fQ B. for a rule to show cause why a criminal information should
which, after both parties are heard, a final judgment is given, | not be filed against mngistrates for & conspiracy corruptly to re-
subject to appeal, are, we think, sirictly of 2 judicial nature; the | fuse a license to a publhic-house. The rule was refused on the
place in which such proceedings are held is an open court ; the . ground that the magistrates had not been served with notice of the
defendant, as well as the prosecutor, has a right to the assistance | motion. The report truly set out the contents of the affidavit
of an attorney and counsel, and to call what witnesses he pleases, | making the charge. One of the magistrates having Lrought an
and both parties having been heard, the trinl and the judgment | action for tho alleged libel, it was tricd beforo Eyre, C. J, and he
mny lawfuily be made the subject of a printed report, if that re- l told the jury that <though tho matter contamned in tho paper
port be impartial and correct. DBut the proceedings which we might be very injurious to tho character of tho magistrates, yet
have to consider in the present case were beforo a magistrato | he was of opinion that, being a true account of what took place in
weting under 11 & 12 Vict. 0. 42, ¢ with respect to perscns charged | & court of justice, whick is opcn to all the world, the publication
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of it was not unlawful.” The verdict was for the defendant, and
u rule wisi fur o oew trial having boen granted, aud fully argued,
the jadges of the court of C. P. were all clearly of opinivu that
the action could not be maintained. Now this was un ex parte
proceeding; whereas, in the case which we have to consider, the
present plaiot.tt was fully heard before the magistrate, and bad an
upportunity to call what witnosses he chose on his behalf. Nor
was the proceoding more final there than here, for the application
to the King's Bench for a crimiaal information might have been
renewed on an affidavit of notice given to the magistrates, and an
indictinent for the conspiracy might have beea found by & grand
jary. The difference to be relied on must therefre be the dif-
ference of the tribunals. But although a magistrate upon any
preliminary inquiry respecting an indictable offence may, if he
thinks fit, carry on the 1uquiry in private, and the pubhication of
any such proceedings before im would undoubtedly be untawful,
we couccive that, whilo he continues to sit foribus apertts, admit-
ting into the rovm where he sits as many of the public 23 can be
cunveniently accommodated, aud thinking that this courso is best
calculated for the investigation of truth, and the satisfactory ad-
ministration of justice (8s 10 1wost cnses it certainly will be), we
think the court in which he sits is to bo coasidered a public court
of yustice. The easc of Curry v. Walter has been often criticized,
but never overturned, and often acted upon; and in R. v. Wright
it received the unqualified approbation of that great judge, Law-
reuce, J., who observed that, ¢ though the publication of such
proceedings may bo to the dizadvantage of the particular indivi-
dual concerned, yet it is of vast importanco to the pabhc that the
proceedings of courts of justice should be universally known. The
general advantage to the country in having these proceedings
msde public more than counterbalances the inconvenience to the
private persons whose coaduct may be thus the subj-ct of such
proceedings.” Therefore, we think that a fair and iwpartial re-
port of this proceeding against the pluintiff, supposing it to bave
terminated in one day, would have becn privileged, and for the
same reason an impartial and correct report of the procecdiugs at
the three differeut heatings would have been privileged if pub-
lished simultanecusly on the 18th July. We have therefore only
to consider the effect under the circumstances of the case of there
having been three pablications iastead of one. Considering that
the three taken together are found by the jury to have been a true,
faithful and dona sive report of the proceedings against the plain-
6if on this charge of wilful and corrupt perjury, we think that the
sccond caunot be sclected and taken separately to be & libel.—
Had there been no other notice of the charge in the dcfend:.nt’s
Jjournai, it mgbt well buve been deemned malicrous and actionable;
but the number of the 26th June, after stating the adjournment,
says: ** Asthe publication of what trauspired might frustrate the
ends of justice, we reserve our report until the next hearing.”—
Frow the number of the 4th July it might reasonably be interred
that a report would subsequently be given of what should be done
at the adjourned mecting; and the number of the 18th July con-
cludes the history of stating that * the magistrate dismissed the
swmmons.”  We do not sce how, on principle, this is to be dis-
tinguished from the daily report in & newspaper of a criminal trial
which lasts scveral days before the Court of Q B. or the Central
Criminal Court, or at the assizes. It has been adju lged that, if
the due administration of justice is supposed so to require, the
court has anthority to make an order against publishing any part
of the trial till the whole is concluded. Nevertheless, where no
such order has been made, the practice has long existed of daily
publishing, without any disapprobation from the court, each
day’s proccedings till the trial is concluded, and in several in-
stances this practice (which, in reality cxtends the area of the
court) has been found highly beneficial in the discovery of mate-
rial evidence. Suppose that & newspaper had daily given an im-
partial and correct report of the whole of Frost's trial for high
treason at Monmouth, which lasted many days, could an action
have been maintaived against the proprictor by selecting one num-
ber containing the opening speech of the Attorney-General or
some material evidence agninst the prisoner ?  The law upan such
subjects must bend to the approved usages of society, though still

:ﬁ'le should be prctected. The decision of Eyre, C. J. and his bre-
| thren in Curry v Walter rested on sound legal principles and is
now almoyst nmversally approved.  On the same principles we think
we ought to hold n this case that no action can be maintuined for
any purt of the impartinl and currect aud buna fide report of tho
proceeding against the plaintf before a magistrate, which ended
in the charge being dismissed, although, the proceeding huviug
been ndjourued from day tv day, the report appeared in portions
in different numbers of the defendant’s journal. We give no
opinion in favour of the general legulity of publishing reports of
preliminary examinations before a magistrate, when the party ac-
cused hag beea committed or held to bail for an indictable offence;
but we cannot join the sweeping,condemnatioas of police reports
which have been pronounced obuter dicta before tho benefit ansing
from these reports had been fully experienced. We believe tuat
they often lead to the detection and punishment of critue, sud thut
they sometimes assist in the vindication of character. Against
the severe denunciation of police reports by several eminent judges
may be placed the following opinions of Lord Denman, C. J., so-
lemnly delivered by him before a select commattee of the House
of Lords in the year 1843 on the law of hibel: ¢ 1 have no doubt
that police reports are extremely useful for the detectfon of guilt,
by making facts notorious, and by bringing those facts more cor-
rectly to the knowledge of all parties interested in unravelling the
truth. The public, I think, arc perfectly aware that those pro-
ceedings are ez purte, and they become wore and more aware of it
in proportion to their growing intelligence. They know that such
proceedings are only preparatory to trial, aud they do pot formn
their opinion till the trial cowmes on. Perfect publicity of judicial
proceedings i3 of high importance in other points of view, but most
of all ints effects on character. The statement made io open
court will probably find its way to the ears of all in whose good
opinion the party agsailed feels nn interest—probadbly in an ex-
aggerated form, aod the imputation may often rest ou the wiong
person; both these evils are prevented by correct reports in the
public journals.,” One of the resolutions of this court in Duncan
v. Thwaites, lays dowa the doctrine that the report of a prelimi-
nary examination before a magistrate is unlawful where the party
accused has been committed or held to bail for an indictable of-
fenco. Yet, as the actual pendeacy of 8 prosecution was a main
ingredient in that decision, and here the party accused was nei-
ther committed nor held to hail, but absolved by the magistrate,
we think that we arc at hiberty to bold that in this case the im-
partial and correct report of the proceedings was luwful. Upon
the whole, we give judgmeunt that the verdict for the defendant on
the second plea is no bar to this action, and we direct & verdict to
bo entered for the plaintiff with 1s. damages, oo the plea of not
guilty to the second count of the declaration; and that the verdict
entered for the defendant on the plea of not guilty to the first and
third counts of the declaration shall stand.

Judgment for the plaintif non obstante veredicto on the second
plea; the verdict on the issue of not guilty to stand for thede-
Jfendant on the first and third counts, and to be entered for the
plalntsff on the second count, with ls. dumages.

"GENERAL CORRESPONDENCE.

To ihe Editors of the Law Journal.
Eronicoxe, August 11th, 1858.

GentLEMex,—I respectfully request your opinion upon the
following : Iave Councils of Municipalities authority to com-
pel the performance of or commutation for Statute labour
which is in arrears? Thero are cases in which statute labour
has been ia arrears for fwo or more years. I will give you an
instance. In our own municipality in consequence of a
road being in dispute the labour has not been demanded, and
consequently not performed, for I think threo years. The

i’disputo has now been seteled, and the Council wish to apply

resting upon the same principle that what 1s hurtful and indicates | the labour fur its improvement. Sumetimes the arrears ray
walice should be punished, and that what is beneficial and bona | also arise from the neglect of Pathmasters.
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I alzo request your opinion in reference to the fullowing, = A presented himeelf as the Deputy Reeve of the township
viz :—Are persons whose pruperty lies within the houndaries of B, anid presented the certificate of the eoilector of the town-
of a village, (the plan of which is on record) liable to taxation ship sworn to, to the effect that there were five hurdred and
for the defining and establishing of the boundaries of the con- ' two names on the resident’s roll for the year 1857, Upon the
cession or block or part thereof, or of the lot or luts in the ! committee of the County Council of 1858 examining the roll
concession or concessions or part thereof in which such village for the purpose of equalization at the June session, they find
is situated, as provided by stat. 12 Vic,, cap. 35, sec. 31, and that twenty-fivo of the above-mentivoed names are of non-
18 Vic., cap. 83, sce. 8. In the section of 12 Vie. cited, it is ! residents.
provided that the survey shall be made at the cost of the pro-| Query.—Is the Doputy Reeve entitled to sit? If not, how
prietors of the lund in each concession or part; and in sec. 8 jcan he be unseated ?
of 18 Viec., cap. 83 it is provided that, application for the
establishing of the boundaries of lots may be made by Muni-
cipal Councils on application of ono half of the resident land-
holders to be affected thereby. It would seem to me thnt,’ {The Deputy Town Reeve is entitled to take his seat upon
residents of a villago the plan of which is on record, as pro- | filing with the clerk ¢f the county council n certificats under
vided by 12th Vic, cap. 35, and secs. 42 and 43 cannot be | the hand and seal of the township clerk of the township for
affected by the establishing of the boundaries of lots, &c., "'which be is elected of his having been duly elected, and an
because the original vlan of such village is unalterable, except | affidarit or affirmation of the collector or such other person
as provided by said Act; therefore as they derive no benetit, I who shall bave the legal custody of the collector’s roll of such
is it just to tax them for such survey, and as they are not en- [ township for the previous year, to the effect that the roll con-
trusted in the establishing of such houndaries have they any | tains the names of at least 500 resident freeholders or house-
.ight to be parties to an applicativn for that purpose ? holders in such township as then appear upon the roll. (16

W, A. Warws, Vic. cap. 181, 8. 13.) And having once taken his seat it is

Deputy Reeve of Etobicoke. ot for the county council but for the courts to determine his

right thereto. (In re Hawk et al and the Town Clerk of the

Municipal Council of Wellesley, 3 U. C,, C. P. 241.} Pro-

* ceedings to unseat him ought to be taken under statute 16
Vic. cap. 181, 8. 27.—Eps. L. J.]

ALEXANDER ScoTT,
County Clerk, Lambton.

{1. We doubt the power of a Municipal Council ex post
Jacto to enforce arrears of statute labor or commutation for it.
If such a course were allowed where would be the limit?
A resident of & township for one year only might be cnlled

upon to perform statute labor for ten years during which time
he may have been on the other side of the Atlantic! The law MONTHLY REPERTORY.
we think was never intended to permit such a procedure.
2. The boundary of a village may in certain cases be liable CHANCERY.
notwithstanding the registry of a plan to fluctuate with the | yt g MORLEY v. MORLEY. Marck 6.

cgnccssions ?f the townshi? in which itis situate. Statate 12f Mortgage— Assignment of debt without security— Foreclosure.
Vic., cap. 33, sec. 31 fl.pphes only to concessions Or parts o A mortgagee who has assigned his mortgage debt expressly
concessions in townships, but statate 18 Vie,, cap. 83, sec. 8, | reserving to himself the benefit of the mortgage sccurity is enti-
authorizes  the Municipal Corporation of any township, city, | tled to the common foreclosure decreed.

town or incorporaled village” to make the application fora ¢ e e

survey. When the application is madn by the corporation of | V. C. K. McLartr v. MiobLeTON. March 2.
an incorpurated village, the proprietors of land in the villige | Merchants accounts—Del credere comintssion—Credit transfer of
interested would be liable to the cost of the survey. But no account.

" neession art of & concession in & townshi Where a mercantile firm in England borrows meney of another
survey of any concession or p N P firm, and both have & common agent abroad, if that agent credit

can affect cases coming strictly within sec. 41 of 12 Vic., cap. ; the lending firm with sums received for the borrowing firm in
35, for under that section *“all lines which have been run and | pursuance of an agreement between them that credit is not a pay-
the courses thereof given in the survey of such towns and vil- | Went.

. If an agent in antic*pation of the reccipt of the contract of snles
lages, and laid down on the plans thercof, and all posts or for his principal remit such amount, and the purchasers fail to

monuments which have been placed or planted on the first | pay, it is not the loss of the agent but the loss of the principal.
survey of such town or village, to designate or define any such | contra, if the agent sells on a del credere commission.  The truns-

3 .| fer from ovo account to another in the book of an agent is not
allowance for road, &c. shall be, ‘““? the same are he-reby de payment as between the agent and the transferce of such account,
clared to be the {rue and unalicradle lines and boundaries of all } nng the entry is not an acknowledgment unless the transferee is

such allowances for roads, &c.”—Eos. L. J.] informed of tho fact.
To the Editors of the Lo Journal. AL R. Rs OsnoRrsk. Mareh, 17, 18.
County Crerr’s OFFICE, Solicitor and client—Tuzation—Retainer.

. . Sarnia, 10§h August, 19:53. A solicitor wha was employed a+ un election sgent, zud who ad-
GENTLEMEN,—Xou would oblige by answeriug the following | vised and assisted the committce way held to have been rtained as
in your next issue of the Law Journal :— a solicitor, and to be liable to have bis bill taxed ageordiugty.
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Puitcaanrp v, TRE Mereant's ANp TrapRInaw’s Mutvar Lu‘si

Assygance Sectery. :

Life assurance—Payment after the death of the person insuced—
Doys of grace.

By a polioy of insurancs the premium was o be paid annually
on the 13th of Qctober. By the conditions endorsed the policy was
to bocome void and e premiums forfeited, if the ansual premicms
wore not paid within 30 days after they became due; the policy,
however, might be revived on cortain conditions, if satisfactory
proof could be piven of the health of the person insured. The
pevson insured died on the 12th of November. the previous pre~
miums nut haviog been then »aid; on the [3th of November 1his
premium was paid and aczepted by the defendnats, who at the
time were ignorant of t..a death of the person insured.

Jeld, thut the defendants had not by accepting the premium
waived their right to insist on the conditions of the policy, the
monsy haviag been accepted under a mistake of fact.

Semble atso, that it the premium had been tendered within the
30 drys, that the assured being dead, the offics were not bound to
aceopt it

EX. Ley 7 AL v. PETER. Feb, 2, 5, 6, 25,
Statute of Limitarions—~Tenancy at wiblmLuthority of land agent.

The defendant’s grandfatber had heen owner of two undivided
thirds of a weadaw, and held the other third under a lesse, which
expired in 1818. The father of the defendant and defendant
rucceeded in their turn: and at the time the sction was brought,
the defendant was owner of the iwo-thirde, nud occupied thu
whole, no rept basing been paid since 1818, The ondy evidence
zelied upon for the plaintiffs was a letter of the land agent, who
managed the defendant’s property, written within 20 years of the
action being brought, in which he said the defendant ** Would ne
doubt accept a lease of Ley's one-third at a fair rack-rent.”

M-, in cjectraent for the one-third.  First, that this wasnot an
acknowledgment of title within3 & 4 William IV, eap. 7, sec. 14,
asunt being signed by the person in possession, but only by su
apent.

Secandly, That the Iand agent had no authority by virtue of his
ewployment as such to write such a letter. Manrrex B., dissentiente.

Thirdly, That the letter was no evidence of & tenancy at the
will of the plaiatiff.

V.0 W, Mazwsxy v. Toe Wesr or Exgranp Ixsurance

Coupaxy. March 1,
Policy of Insurance—Debtor and Creditor—Mistake——Notice,

A. appealed to the Assurance Company in which ho wasassured
and from which he had already obtained o logn, for & further loan
on the security of & reversionsry interest to which be was entitied
contingent upon his surviving; B. who was alsu & trustes of the
fund, his exiating policy and such farther assuraunce as the Com-
pany might thick necessary.

The proposal was accepted by the directors, and their salicitors
was directed to prepars the security. It was necessary that the
further policy shonld be effected in another office as A was sssured
in the W. office to the full cxtent sllowed. The security for the
loan which coutained an assignment of the new pelicy treated such
policy as effected by A. in hisown name and was executed by A.
with this understanding. The policy wasin reality effested by
the security in the name of the W. office and not io that of A,

A. died shortly after exccating the deed aud before the money
therehy seeured had bees advanced to him, & difficulty having
avistn from the refnssl of B. to notice of the deed.

A, that the procecds of the palicy, subject to the charges and
payments of the W. offica belanged to A's. estate, the Campany not
being entitled to avail themselves of the mistake of their security
a3 against the agreement concluded bedween the parties which was
notaffected by the refusal of B. to receive notice of the trananction.

Tay Lesan Jorrxan, Pittehorgh, Pa., United States. Pub-
lished every Saturday Fvening, nt two dollars per nnnum
in advanco. Kdited by Taoxas J, Ksavax, Prothonotary
of the Superior Cours of Pennsylvania, W. D.

This Juarnal has lately commenced a new series, ard bids
fairly to acquire move than lgcal support,  Itis explained that
hitherto it has been owned, conducted, and published in con-
nexion with n daily paper, and as is rensenable to suppe e,
conld not well have reccived that soparate labor, attention and
carg which its successful management requires: but that

: separated as it now is fram every ather establishment, it will

bo freo from many disadvantages which hitherte prevent-
ing it from being what tha Editor hopes to make it for the
fature. He purposes to devota to the paper his antiring efforts
to make it, 83 far as lies in his power, a most useful and intes-
esting publication to the legal prafession, and alsv to every
intelligent citizen desirous of keepiag himself well infurmed
as to the construetion given by the Courts to the laws which
protect and govera his property and gersonal tights, Judging
from the numbers befors us, the Editer is faithful to his
promise, and thovonghly hent on the execution of his purpose.
Every number abounds with decided cases in advance of the
regalar series; and coasidering the office which the Editor
holds~that of Prothonotary to the Superior Court of Penn-
sylvania, W. D, ~—there can be no room to doubt their entire
accuracy. Wa hava been much pleased in perusiog the repor-
ted cages, several of which if cited could not fail to command
the respect of every tribunal where Eaglish law is adminis-~
tered.  Wao particularly admire the compreliensive and Jucid
epitome or digest which precedes each case, an essential, in
our opision, to every well reported decision, where many are
reported tagether, With the Legal Intelligencer published ia
Philadelphia, which is now in its fifieentk volome, and the
Legal Journal published io Pittshburgh, which is now in its
sixth volume, the legal profession in Pennsylvanic have goud
reason to be satisfed and proud.

Tur Unyren Brares Insvravce Gazerre for Avgust is re-
ceived, and as usanl is replete with mattor useful to wnder-
writers, and sll others interested in the basiness of Insurance.
It is much to be prized fur its judicious selections from the
Tusarance laws of the different States of the Union—selections
which might with advantage be studied by the legislators of
Canads.

o

APPOINTMENTS TOC OFFICE, &C.

SPECIAL COMMISSIONERS,

Tos Hovorahis ROBERT EASTON BURNS, one of tha Judges of the Court of
Queen's Bench, and 1op Honorable JOAN CGODFREY SPRAGOE, oo of the
Judges of the Court of Chancery, and SANMES HOBERT GOW AN, Judge of the
Cougnty Court of the Caunty of Hmene, under the provisans of the ith sect. of
the Act 22 Vie. cap, 93, for the purposes mentivaed in the said Act—(Gazetted
August 31, 18583

SHERIFFS,

WILLIAM QUASS, Esqulce, 12 be SheriTof the County of Middiser—Gazxetied

August 28,1858
REGISTRARS.

JAMES YERGUSOX, Exquire, to bo Hegistrar of the County of Middlesex.—(Gn~

zetted August 28, 185‘?) ™ ¢
CORONERS,

WALTER BOYD and DANIEL D, CAMPBELL, Eaguires, 20 by Associate Coro~
sers for the Gounty of Petth.~{Gazotted August 21, 2838,)

RETURNING OFFICERS.

LORENZO B. RAYMOND, Esquics, 1o be Beturning Ofcer for the Village of Wel-
and.—{(Gazetted August 21, 1858.)

D e s oo PO T———oP R _—————————————————r————y————tveeet g

TO CORRESPONDENTS.

1o Hintz.~Sigroa~M. Mcl, voder Division Courts.
W. A, Wallis. —Alexander Scott, under General Correspondence,
A Studeat. Londen, 100 Iate Sor this number.—~C. P, McQ.,, Thoro'd. atterde ity
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T XEW LAW BOOK.

Just published by lsrrie, Brows & Ce, 112 Wasldngtonf

Street, Ruston.
ANDREWS ON THE REVENUE LAWS.

States, By C. C. Axprews. 1 Vol, 8so. £3, 50, {

“Fhis the first Treatise ou the Revenue Law which has'
been published in this country ; tbe other books oun the sub-!
ject having been merely compilutions of the Statutes. A prac- |
tical Trentise thus illoatrating the law and its operation, is
well caleulated fur n guide ond text bouk to Custom Iouse
sfficers, and practitioners generally, and must necessarily be
valuable tothe importer.  Mr. Andrews bas performed his 1ask
with industry and care, and made s good and useful buok,”'—
Bostan Conrver.

Avgust 1853, 3 ins,

J. RORDANS, LAW STATIONER,
ONTARIO HALL, CHURCH STREET, TORONTO, C. W.

DEEDS Engrossed and Writings copied ; Petitions,
Memorials, Addresses, Specifications, &e., prepared
Law Blank« of every deseription always on hand, and printed
w0 order; Vellum Parchment, Hand made Medium, and Demy
ruled for Deeds, with Bograved Headings. Brief and other
Papers, Offico Stationery, &e. Parchment Deeds red lined
g ruled rendv for use. Orders from the Country prampily
atrended to. Parcels over $10 sent fiee, and Engrossments,

&e., returned by firse Mail.

INSPECTOR GENERAL'S OFFICE.
Custons DerarTMENT,
Toronto, 1104 June 1858,
HIS Excellency the Governor General in Council,

having had uader consideration on the 22ad ultimo, the
Departmental Circular of the Customs Department, dated 29th
Aprit 1853, by which importers of goods, in every ease, are
atiowed e deduct the digeount actnaﬁ(ly made for cash, or that
which, according to the custom of T'rade, is atlowed for cash,
bas been pleased to rescind the same, and to direct that no such
deductions be allowed hereafter, 1 nd that the duties be collect-
ed upun the amount of the inveice without regard to such dis-
count ; dAnd nutice is hereby given that such Order applies to
goods,then in bond, as well as goods imported sitce the puss-
ing of the Order in question.

By Command, R. 8. M. BOUCIIETTE,

Commssioner of Customs,

NOTICE.
'\, HEREAS Twenty-five Persons and more have
formed themselves into a Horticaltural Society, in the
County of Hastings, in Upper Canada, by signing a deciara-!
tion in the form of Schedule A annexed to the Act 2¢ Vie,
eap. 32, and have subscribed a sum exceeding Ten Pounds to
1ha funds thereof, in compliance with the 48th Section of the
said Act, and have sent a Duplicate of said declaration written
brd signed as by law required, to the Minister of Agriculture.
Therefore, I, the Misister of Agriculture, hereby give notice
of the formation of the said Society as ** The Bellevitle Horti-
caltural Saciety,” in accordunce with the providions of the
said Act, P. M. VANKOUGHXET,
Minister of Agr.

Burenu of Agriculture and Statistics.

LAW JOURNAL.

A;

Practical Treatise on the Hevenue Laws of the United

Torouto, dated this 8th day of Feb., 1838.

XV,

INSPECTOR GENERAL'S QFFICE.
Crsrons DeragryesT,
Faroato, October 30, 1857,

NOTICE IS IIEREBY GIVEN, That His Ex-

cellency the Administrator of the Government in Counvil
hng been plensed, nnder the nuthority vested in him, to direct
an order that, in fien of the Tolls now charged on the passaye
of the following articles through the Ottawa Canals, the Tolls
bereinafter stated shall be hereafter collected, viz:

Trox ORE, passing through all or any portion of the Ottaws
Canals, to be charged with a tolt of Three Pence per ton, which
being paid shall puss the same free through the Wellaud Ca-
nal.

Rau-Hasp Trox, to becharged One Shilling per ton, includ-
ing Lachine Section, St. Ann’s Lock and Ordinance Canals,
and having prid such toll, to be entitled to puss free through
the Welland Canal, and it having previensly paid tolls through
the Cham iy Canal, such last mentivned tolis to be refunded
at the Canul Office nt Moatreal,

The toll on Barnel Staves to be Fight Fence on the Ord-
nance Canals, and Four Pence on the St. Ann’s Lock and
Lachine Section, making the total tol} per thousand, w and
from Kingstm and Montreal. the same as by the St. Lawrenco
route, viz: One Shilling per thousand.

By command,
R. S. M. BOUCHETTE
Commissianer of Customs.

NOTICE.
\/ HEREAS Twenty-five Persons, and more have
organized and formed themselves into a Hurticaltural
Saciety for the Village of Fergar, in the County of Wellington
in Upper Cauada, by signing o declaratiun in the furm in
Schedanle A, annexed to the Aet 20 Vie, cap. 32, and have
subweribe o sum exceeding Ten Pounds to the funds therenf,
in compliance with the 48th Section of said Act, and havo
sent & Duplicate of said declaration, written and signed as by
T required, to tho Minister of Agricalture.

‘Therefore I, the Minister of Agriculture, herchy give notice
of the furmation of the said Society, as “ The Pergus Iforticul-
tural Society,” in accordance with the provizionk of the suid
Act. P. M. VANKOQUGLNET,
Minister of Agr.

Bureau of Agriculture and Statistics.
‘Foronto, dated this Bth day of Feb., 1838,

CANADA
WESTERN ASSURANCE COMPANY.

CHARTERED BY ACT OF PARLIAMENT.

CartTal—~LY 0,000, in Shaves of £10 eack.—~Home Ofice,
Toronto.

Dresident—Isane C. Gilmor, Esq,; 3Vice-Dresident—Thos,
Hawarth, Esq; Direclors—George Michie, Walter Maclarlone,
T. P. Robarts, M. P. Iin.ycs, W Iienderson, R. Lewis, and
E. F. Whittemore, Esquires; Secretary & freasurer—Robere
Stantan, Esq.; Selicilor—~Angus Morrison, Esqaire; Bunfers
—Bank of Upper Canada.

Applications for Fire Risks received at the Yome Office,

Toronto, Corner of Church and Colborne Streets, opposite
RusselP’s Hotel. Office hours from 1 o'clock 4. ¥. until 3

o'clock ». u.
ISAAC €. GILMOR, President.
ROBERT STANTON, Sce. & Treas.
With Agencies in ell the Principal Towns in Canada.. 5%
Toronte, January, 1858, n
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“NOW READY,
FIIIE COMMON LAW PROCEDURE ACT, 1856, The
County Courts Procedure Act, 1556, fully annotated,
together with the C. L. I Aots of 1857 ; and a complete Index
ot cases und of subject matter, 87. By Robert A. Harrison,

Esq., B.C.L,
MACLEAR & Co., Puhlishers, Toronto.

PROVIDENT LIFE ASSURANCE COMPANY,
TORONTO, C.W.
LIFE ASSURANCE AND ANNUITIES.—ENDOWMENTS
FOR CHILDREN.—PROVISION FOR OLD AGE.

CaprITaLo oo £100,000. | PaID TP corevranene £11,500.

r I‘IIE ProvipenNT Lire AssuraNce & INVESTMENT
Coxrany is now ready to receive applications for Life
Assurance in all its branches, and for granting Annuities,

The Directors of the ““ Provident” are determined to conduct
the business of the Company on equitable principles; and,
while using every necessary caution in the regulation of their
premiume, will give parties assuring every legitimate advan-
tage to be attained by a local company. Haviog every facility
for investing the funds of the Company at the best possible
rates of interest, the Directors have full confidence that, should
the duration of Life in the British North American Provinces
be ascertained to be equal to that of the British Isles, they will
be able at no distant day to make an important reduction in
the Rates for Assurance. Till that fact is ascertained they
consider it best to act with caution.

With regard to the *“ Bonuses” and ¢ Dividends” so osten-
tatiously paraded by some Companies, it must be evident to
every “thinking man” that no Company can return large
bonuses without first adding the amount to the Premiums:
Jjust as snme tradesmen add so much to their prices, and then
take it off agnin in the shape of discount.

Tables of Rates and forms for application may be obtained
at the Office of the Company, 54 King Street East, Toronto, or
at any of the Agencies.

COLONIAL FIRE ASSURANCE COMPANY,

CAPITAL, ONE MILLION STERLING.
GOVERNOR:

The Right Honourable the Earl of Elgin and Kincardine.

1IEAD OFFICE, EDINBURGH, No. 5, GEORGE STREET.

BOARD OF DIRECTORS :

George Patton, Esq., Advocate, Chairman; Charles Pearson,
Esq., Accountant; James Robertson, Esq., W.S.; Geo. Ross,
jr., Esq., Advocate; Andrew Wood, Esq., M.D.; John Robert
Todd, Esq., W.S.; H. Maxwell Inglis, Esq., W.S.; William
James Duncan, Esq., Munager of the National Bank of Scot-
land; Alexander James Russel Esq., C.S.; William Stuart
Walker, Esq., of Bowland; James Duncan, Esq., Merchant,
Leith ; Henry Daridson, Esq., Merchant.

Baxkers—The Royal Bank of Scotland.
Actuarv—Wmn. C. Thomson, Aupiror—Charles Pearson.
SecreTary—D. C. Gregor. With Aganciesin all the Colonies.

CANADA.
HEAD OFFICE, MCNTREAL, Ko. 49, GREAT ST. JAMES STREET.
The Honourable Peter McGill, President of the Bank of
Montreal, Chairman ; the Honourable Justice McCord ; the
Honourable Augustin N. Morin; Benjamin H. Lemoine, Esq.,
Cashier of *La Banque du Peuple ;”” John Ogilvy Moffatt,
Esq., Merchant; lleory Starnes, Esq., Merchant.
Mbicar Apviser—George W. Campbell, M.D.
Maxacer—Alexander Davidson Parker.
Witk Agencies in the Principal 1otons in Canada.
Montreal, January, 1855.

1.1y

"NOTICE.

Provinciarn Sgcrerary’s Orrick,
14th January, 1858.

TO MASTERS OR OWNERS OI' STEAM VESSELS.

OTICE IS HEREBY GIVEN, That on and after
1\ the opening of Navigation in the Spring of the present
year, a strict compliance with the requirements of the several
Acts relating to the inspection of Steam Vessels will be insist-
cd on, and all penalties for any infraction thereof rigidly

enforced. By Command,
E. A. MEREDITH,

Asst. Secretary.

NOTICE.
HIHEREAS Twenty-five persons, and more, have

\' organized and formed themselves into a Horticultural
Society for the Town and Township of Niagara, in Upper
Canada, by siguing a declaration in the furm of Schedule A,
annexed to the Act 20 Vic. cap. 32, and have subscribed a
sum exceeding Ten Pounds, to the Funds thereof, in compli-
ance with the 48th Section of the said Act, and have sent a
Duplicate of said declaration written and signed as by law
required to the Minister of Agriculture.

Therefore I, the Minister of Agriculture, hereby give notice
of the said Society as * The Niagara Horticultural Society,”
in accordance with the provisions of the said Act.

P. M. VANKOUGIHINET,
Minister of Agr.
Bureau of Agriculture & Statistics,
Foronto, dated this 18th day of January, 1858.

NOTICE.
\/ HEREAS Twenty-five persons, and more, have
organized and formed themselves into a Horticultural
Society for the City of Humilton, in Upper Canada, by signing
o declaration in the form of Schedule A, annexed to the Act
20 Vie. cap. 32, and have subscribed a sum exceeding Ten
Pounds to the Funds thercof, in compliance with the 48th
Section of sai¢ Act, and have sent a Duplicate of said declara-
tion written and signed as by law required to the Minister of
Agriculture.
Therefore I, the Minister of Agriculture, hereby give notice
of the formation of of the said Society as *‘ The Hamilton
Horticultural Society,” in accordance with the provisions o.

the said Act. P. M. VANKOUGHNET,
Minister of Agr.

Bureau of Agriculture and Statistics,
Toronto, dated this 18th day of January, 1858.

NOTICE.
\VHEREAS Twenty-five persons, and more. have

organized and formed themselves into a Horticultural
Society for the City of Kingston, in Upper Canada, by signing
a declaration in the furm of Schedule A, annexed to the Act
20 Vic. cap. 32, and have subscribed a sum exceeding Ten
Pounds to the Funds thereof in compliance with the 48th
Section of said Act, and have sent a Duplicate of said declara-
tion written and signed as by law required to the Minister of
Agriculture:
‘Therefore, I, the Minister of Agriculture, hereby give notice
of the said Society as ¢ The City of Kingston Agricultural
Saciety,”” in accordance with the provisions of the said Act.
p. M. VANKOUGHNET,
Minister of Agr.

Bureau of Agriculture & Stagistics.

27th January: 1858.
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NOTICE.
‘M HEREAS Twenty-five persons, and more, have

organized and formed themselves into a Horticultural
Society for the Village of Elora, in the County of Wellington,
in Upper Canada, by signing a declaration in the form of
Schedule A annexed to the Act 20 Vict. cap, 32, and have sub-
scribed & sum oxceeding ‘Ten pounds to the funds thefeof, in
complinnce with the 48th Section of the said Act, and have
sent & Duplicate of said declaration written and signed as by
law required to the miniater of Agriculture;
Therefore, I, the Minister of Agriculture, hereby give no.
tice of the furmation of the said Society as the ** Elora Horti
cultural Society,” in accordance with the provisions of the said-

Act.
P. M. VANKOUGIINET,
Minister of Agriculture, &c.
Bureau of Agriculture & Statistics,
Toronto, 10th March, 1858,

'\V HEREAS Twenty-five persons, and more, have
organized and formed themselves into a Horticultural
Society fur the Parishes of St. Joachim, Ste. Anne and St
Fereol, in the Couanty of Montmwrency, in Lower Canada, by
signing a declaration in the form of Schedule A annexed to
the Act 20 Vict. Cap. 32, and have subscribed a sum of not
less than Ten pounds to the Funds thereuf, in compliance with
the 48th Section of the said Act, and have sent a Duplicate of
sard declaration written and signed as by law required to the
Minister of Agriculture;

Therefore, I, the Minister of Agriculture, hereby give no-
tice of the formation of the said Society as “* The St. Joachim
Horticultural Society,” in accurdance with the provisions of the

said Act.
P. M. VANKOUGIINET,
Minister of Agriculture, &c.
Bureau of Agriculture & Statistics,
Toronto, 9th March, 1858.

VALUABLE LAW BOOKS,
Recently published by T. & J. W. Johnson & Co.,
197, Chestnut Street, Philadelphia.

YOMMON BENCH REPORTS, vol. 16, J. Scott.
Vul. 7, reprinted without alteration ; American notes by
Hon. Geo. Sharswood. $2.50.

~LLIS & BLACKBURN'S QUEEN’'S BENCH

-4 REPORTS, vol. 3, reprinted withoutalteration ; American
notes by Hon. Geo. Sharswood. $2.50.

~NGLISH EXCHEQUER REPORTS, vol. 10,
by Hurlstone & Gordon, reprinted without alteration;
Anmerican notes by Hon. Clark Hare. $2.50.

" AW LIBRARY, 6th SERIES, 15 vols., $45.00;

a reprint of late and popular Excrisu ELesestary Law
Boogs, published and distributed in monthly numbers at
$10.00 per year, or in bound volumes at $12.00 per year.

YLES on BILLS and PROMISSORY NOTES,
fully annotated by Hon. Geo. Sharswood. $4.50.

DAM’S DOCTRINE OF EQUITY, fully anno-
by tated by Henry Wharton, Esq., nearly 1000 pages. $5.50.

SPENCE’S EQUITY JURISDICTION.
8vo. $9.00.

2 vols.

€. & 3. 1. Johnson & To.'s Naw Publications,

LAW BOOKS IN PRESS AND IN PREPARATION

INDEX TO ENGLISH COMMON LAW REPORTS.

A General lodex to all the Polnts decided o the Foglish Commun Law Reports
from 1513 to the present time. By Geo. W. Biddle and R. C. McMurtrie, ksgs.

STARKE ON EVIDENCF.
ARRANOED AND CUPIUUSLY ANNOTATED BY ULON. GEO. SHARSWOOD.

A Practical Treatise on the Law of Evidence. By Thomas Starkie, Exq. Fourth
English Edition, with very conrlderable Alterations and Additions; incurpora-
ting the Statutes and Reparted Cases to the time of publieation. By G. M.
Powndesnell a1 d J. G. Malcolni, Esquires, Barvistersat-taw,  Carefully andt
gl;lmmtely annotated (with referenco to Americun Cases, by Hon. Gieorge
Sharsw ood,

BEST ON EVIDENCE AND PRESUMPTION.

A Treatise on the Principlue of Evidence. with Practice as to Proofs in Courts
ot Common Law; also Presumptions of Law and Fact, and the Theory and
Rules of Cirrnmstantial Proof sn Criminal Cazex. By W. ML Best.  Carcfully
sonotsted with reference to Americsu Dedisions.

THE LAW OF VICINAGE.

A Practical and Elementary Treatizo on the Law of Vicinage.
Whartou.

By lleary

TUDOR'S LEADING CASES.

Leading Cases on the Law relatiog to Jeeal Preperty, Conveyancing, and the
Constructun of Wille, with notos by Owen Davies Tudor, suthor of Leading
Cases an Fyuety. With very full Notes referring to American Decisions, by
Ienry Wharton,

SMITIH’'S LANDLORD AND TENANT.

The Law of Landlord and Tenant; being a Course of Lectures delivered at the
Law Institution by John Willlam Swmith, (Author of Leadlng Cane) Wiuth
Notec and Additlons by Frederick Phahip Maude of the Toner Temple  With
additional Notes reforring to uud {llustrating American Law and Deasions, bty
P. Lemberton Morrls, Esq.

BROOM'S COMMENTARIES.

Commentaries an the C law as 1 tory to ite study. by Hurbert
Broom, M.A., author of * Legal Maxims,” and = Purties to Actions.”

BROOM'S PARTIES TO ACTIONS.

Practical Rules for determining Partles to Actions, Dizested and Arranged with
. aws., By lorbert Broowmy, Author of ** Lepal Maxims™ From the sccond
Loudon Edition, witb copious Amcrican Notes, by W. A, Jackson, Eu].

WILLIAMS'S LAW OF REAL PROPERTY.
AMERISAN NOTES BY W. . RAWLE, ESQ.

Principles of the Law of Real Property, intended as a first book for Students in
Conveyancing. By Josbua Willums, Second American Edition. with eoprous
Notes and Refervnces to American Cases, by Willlam Heury Rawle, Autbor of
¢ Covenants for Title.”

COOTE ON MORTGAGES.
EDITED WITH COPIOUS AMERICAN NOTES.

A Treatise on the Law of Murtyages. By R. H. Coote, Erq. Fourth Ameriean
from the Third English Edition, by the Author and R. Coote, ¥sq., with Notes
and Reference to American Cases.

SUGDEN ON POWERS.

A Practical Treatise of Powers, by the Right Hon. Sir Edward Sugden, with
American uotes and References to the latest Cases. Srd American Kdition.
ANNUAL ENGLISH COMMON LAW DIGEST FOR 1855.

An Aualytical Digest of the Reports of Cases decided in the Eoglish Comitaof
C Law, Exchequer, Excheq Chamber, and Nisi Prius, in the year
1555, in_continuation of the Annual Digest by the late Honry Jeremy. By

Wm. Tidd Pratt, Es Armanged for the FEnglish Common Law and

Exchequer Reports, and distributed without charge to subscribers.

SMITH ON REAL AND PERSONAL PROPERTY.

A Practical Compendium of the Law of Real and Personal Property, as con-
nected with Conveyancing, by Josiah W. 8mith, Editor of Mitford's Pleadings,
&c., with Notes referring o Ametican Cases and illustrating American Law.

ROSS’S LEADING CASES ON COMMERCIAL LAW.
Vol. 3. Principal and Surety and Agent. Partnership.

ENGLISH COMMON LAW REPORTS, Vor. 83.
Edited by Hon, Geo. Sbarswood.

EXCHEQUER REPORTS, Vour. II.
Edited by Hon. J. I.Clark Hare.
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UPPER CANADA LAW JOURNAL.

OPINIONS OF

THE PRESS.

The Upper Canada Lo Journal. Torouto: Maclear & Co. A very
usoful wud excelleat potivdical.—Guderich Times, August 13, 1858,

The Upper (unada Law Journal. Maclear & Co., Toronto, This well
conducted publication, we are giad to lairn, bas proved eminently suc-
censful.  Its contents must prove of greit Yalue to tho Prolession in Ca-
nadi, and will prove jateresting In thy United States.—ZLegad Intlligen-
cer, Philadelpbia, August 6, 1858,

Tae Urpsr CaXaor Law Jourxat for July. Maclear & Co., Torunto, 4
a year.—To this ureful publication the pablic ame judobted fur the only
reltable luw futelligence.  For lustance, atter all the Turonto newspascrs
have given a garbled acenunt of the legal proceedings i the caso of Muces
K. Camtuingy, out comes the Law Juurnul and speaks the truth, viz:
that tho Court of Appeal has ordured & uew Trial, the prisouer remainiog
o custody.—firtish Why, July 6, 1858,

Tz Urper CiNapt Law Joursal. Toronto: Maclear & Co.—The July
number of this valuable journal bas 1eached us.  As it ix the only pubii-
catjun of the kind ia the Provinee, 1t ougbit to have an exteoxive circula-
tiun, and should bo in the hunds of all busiveas an well as professional
wen.  ‘The prios of subscniption i3 four dollars a yoir {n adyauce —~Spec-
tator, July 7, 160%,

I pper tanada Law Journal —This highly intercating and usetal jour-
nal for June has been received.  Itc 4a vast t ofinturmation
The articles on **'L he work of Legislation,” ** Law Reforms of the Sewion,”
“ Hintorical Sketeh of the Coustitution Laws and Legal Tribunals of Can.
aAda,” are well worthy of a careful persusl. This work should be found
u the office of every merchant and trader in the I'rovince. being, in our
opnion, of nuite a3 much usw to tbo merchnnt as the lawyer.~—Iamilion
Spectalor.—June 8, 1855,

The Upper Cunada Law Journal and Locul Churts Gazelle, for June:
Toronto.—Maclear & Co, Publishers, Messes. Aupavit and lHarwrisoN,
Editors.

Thiz is a mnst excellent publication. Tho prusent number containg
very able urfginal articles ou the following topics— The work of legls-
Jation,’ * Consoltdation of the Laws of Uppor Canada,’ and * Law Refurius
of thy Rexsion=ticnersl Review (continued). The reports of 1mportant
cases tried fo the LoenlCourts, are full and very fnteresting  Altoguther
thix maazine {2 conducted with much ability, avd it richly descrves to
by widely patronized — Zhorolid Guzelte .—June 9, 1858,

Tux Upper CaNapy Law Jounraal for May s full of isinteresting articles
—instructise altke to the profession and the geoeral pullic. Theeditor-
falg, as usual, eslnee thy =ound huowtedze and legal sxperiznico of the
writers under w huse nmanageent the journal is uow published,—and the
opening one, on the * Pawer of a Colonial Pacliament to lmprison for
Contempt,” embrices an amount of iuteresting rocord from opinions of
high authorities, upun which the author is led to conclude that the puwer
to onmmit for contempt cannnt justly be oxercised by the Provinctal Par-
Hament  The other prindpal articles are—* Remuneration to Witnesses
fn Criminal Cases,” “law Ref rma of the Sesslun—teneral Reriow:”
“ University of Toronto—Law Faculty "¢ Historleal Sketeh of the Const!-
tution. Laws and Legal Tribunals ot Canada.” &¢.  An orfxinal erssy on
the lat.er subject §s to be commenced in tho next issue, sud continued
manthly tilt completed and it §s promised that the aim ofthe writer will
bu to narrate—not to discuxs.  Hiy materials are, wo are lnforied, the
best that can be had. conasting of several French and Boglish, Manuscripts
nuw out of print. To thissway by added aill the information that can he
fromn Blts. Arrets, and Ordonnancesof the French Gorernment and of the
Provine of Quebee together with the Ordonnances and Acts of Parliament
of the Provincesof Upper and Lower Canada.  No pains are to be spared,
eithier In research or compilation, that can be made tributary to theobject
of the wiiter. The periud etsbraced will bo nearly thireo centuries—that
is, from the settlement of Canada by the French to the pies-nt day. This
f< a sutyect so fruitful in detatls of a wmoat interesting character, that i
the promises referred to are carrfed out—ias we have every reason to ex-
peet they will, from the decervedly high reputation of the editors)—the
Law Journol will considerably fucrease its popularnity as a reltablerecord.
— Cilomist May, 14th. 1858,

This is a very useful moothly, contalning reports of important law
causes, and geveral information connected with the administration of
jastice fu Upper Canuda. Although more particularly intended for the
profession, yct every man of busincss may leara much from it that may by
of rea] advantage to him. It has bitherto been published iz Barrie, but
will honeafortb be §n Toronto. We rejoice to kee that Robert A. Harrlson,
Esq.. B C. L., is to be connected with the journal. He is a youny gentle-
man that has already highly distinguished himself in his profession, and
with lterary talents of no ordinary Xind, he will provo to be of great ad-
vantageto the Law Journal.—Brampton Temes.

Wo are \Fleued to notice that this able monthly s, for the future, tobe
edited and published in Toronto, and that Robert A. Harrison, Esq.,
B.L5L.. is become a joint Editor. His accession to the editorial s aff must
prove to the profession to whom he is now 8o well known as the auther
of so aany works fa general use, no rmall gato. With Mr, Harrison is
associated W. D. Ardach, ¥sq., who has for some time licen fuvorably
known as an Fditor of the Jaurnal. Notwithstanding the public esution
of the Journal in Barrio, it has under the mmauagement of the lon, James
Patton acquired & verv wide and extended circulation. Now thatitieto
be published in Toronto, it is reaconable to expect that its circulation
will he increased. It is a paper which should be in tho hands of crery
Judge, lawyer, Coraner, Magiatrato. Clerk. and Bailiff in Upper Canzda,
We hope, howerer, that the conductors will see fit to wideu tho list of
their exchanges and so increaso the circle of thelr usefulness.

1t 1s & great mistako to snppose that Judges, Lawyarg, Divislon Court
Clerks, or Bailiffs are the sole p 1 ted in the tnistration of

\

justice. The public at Iarge have a decp Interest in, and feel a livcly
xymputhy with the sentinenias of a writer Who propounds moasutes of
law reform caloulated to wdvanco the public good. No discussivn how.
over well atlended upon subjects of logal iutervst, cun by satisfactorily
carrled ou by the lay preas,

The public require to L8 Informed not only as to the existence of an
Aburo which nveds u remody, but as tothe niture of the retaedy required.
For such fnformatfon the wore proper aud more prudont courss is to turn
to the columns of # newspaper conducted by rign whoss whole lives uud
tratning peculiarly befit thewn for the expression of sound views. The
number of the Journal before us which 14 that for August s replote with
lexal lore.  The Editorial Departwent bears markod ssidencs of Koow-
ledge aud abllity.—Turonlo Zanes.

Soniewhors It has buon aaid that to know a peopls thoroughly, it Is
necessary to study their laws—to ascertain how )ifv and property are
prow ted.  This ably conducted Journal tells us how tho laws enacted
by governmnent are admivistered in Upper Canada. It tells us—what
overybody Kunows—that law i3 exponsive, and it adds that cheap justice
138 cumw, the expense of tho lsw belng thy prico of liberty, Both as.
sertions are certuinly truiswe, yet a Wilglous and quarrelsome spirit is
not fuvariably the result of that combstiveness which belongs to such
men as thowe who, uuder any circuwstabces. and st whatevee cost, will
tasert their righta, It s Dot our purposs to reslew the Journal, bat to
praixe 1t; reetng that pratse i3 deservod, The article« aro well written,
the reports of cases ary inturesting, and the general information lasuch,
that the Juurnal ought not only to be read, but rtudied by the nens-
bees of ths bar, tho maglstracy, the learned profussions genvrully, sud
by the merchaot.

The Law Journal is beautifully printed on excellent paper. and, in-
deed, erjualy fnats typugruphical appearance, the logul record published
in the uietropolis of the United Kiogdom. $4a ycaris A very ivcouss
derable sum for o much valuable jutonation as the Zaw Journal con-
talos.~2Purt Hope Adus.

Weo have to return our thanks to the conductors (or publishers, we do
not know which,) of this valuable publication fur the peesent January
number, togetber with an ample imgex for, and 11st of cases roported and
cited in the second volunite of thess reports for the Year 1856,

‘The ability with which this hugbly important and useful periodical i3
conducted by W, D. Ardagh and Robert A Harnison, B. C. L, Esquires,
Barristers at Law, reflects the greatest credit upon these gentlemen, and
sliows that the esteein fn Which they are held by their professional onn-
freres and the publi, i« deservedly merited and nothing more than they
are entitled to Wo huveo much pleasure in earnestly reconnmending
the membern of the bar for this Rectivn of the Provinee to support the
Upper Canada Law Juuroal, by their subscriptions,—taking lesse to as-
fure them that it is well worthy o1 1t, and that they will find it & valuable
acquisstion to thuir libraries as a legal work of roference and bigh au-
thunity. Itis printed and publi-hed by Messrs, Mactear, Thumas & Co.,
of 16 King Strest Enst, Torontu, and the typograplicul portion is very
creditable to that fiem,—Quebec Mercury.

1n its first number of the fourth volume this interesting and vajuable
publication comen to us bigbly Improved tn appearance. with a much
wider rango of editorlat matter than formerly. The Juurral has entered
upon & bruader career of utility, grappliog with the higler branches of
law, and lendiog the strength of s full, fresh intelligence, to the consid-
eration of sumoe very gravo wants in our civil coduv. The nece<sity of un
equable and efficient * Bankruptey Law™ 1s dlzcussed io at ably article,
fustioct with astute and profound thought, coupled with much clear,
subtly, legal diserimination,

It iz the intentwn of the Proprictors to institute in the pagesof the
Journal a * Magistrate’s Manual:"—provided that that body mweet the
preject in thie proper spirfl, aud contribute nn adequate subseription list
w0 warrant the undertaking, ‘To prosecute this contemplation, could
not fail to be pnxluctive of incalcuadle advantage, as well to the ¢commu-
nity as to the Mazistracy. We sincerely hope that this latter Lody will
Lestow & goncrous patronage, whoere so laudas an cfiostis ruade for
their advantage.

The Law Journal ispresided over by W. D, Avdsgh, and R. A. Harrison,
B C. L., Barristersat-Law. Itis a periodical that can proudly compare
with any legal publicativn on this Cuntineut. We wish it every suceess.
~—(Cutholic Cutizen.

This Journal which is published monthly, appears this week much jm-
proved in size, appearatice and matter. It was formerly publisbed in
Barrie, but has for sonie numbers back bec 2 published 1o ‘forouto, and
has acquired atd in the editorial staff by the addition of Mr. Harrison,
who is well kuown io the profession from his publicativus on
legul subjects. Under tho management of Mr. Ardagh and Mr. larri-
son, this Journal promises fair to become an fmportant publication, not
merely to the legal prufession, but to other important classes of the com-
Blunity, as ticular attention is given to Municipal affairs, County
Courts and Division Courts, Magistrates’ dutfes alsv receive a consider-
abls rRhare of id It wilt origioal treatisesand eseays
on law subjocts, writteo expressly for the Journal, basides reports from
the Superlor Courts of Common Law and the Court of Chancery.
Proper aelections will also bs made from Enclish periodicals. To the
profession the reports from Chambers of decisions under the Common
Law Procedure Acts, and the ganers) practice, are of particular interest.
Theso the Journal supplier, being formerly reported Ly Mr. F. Moore
Benson. and latterly by Mr. C. E. English, M. A, We wonld advize xll
municipal offteers, Division Courts officers, Mazistrates, avd particularly
the profession, to patronize this publication, as it t be foed
withaut thetr aid. The subecription is only $3 a-year in advipoe.—
Leoder.
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