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FORE WORD by the Honourable Lois M. Wilson

For some time, non-govemmental organizations (NGOs) i Canada have been
concerned about the lack of institutional mechanisms for the domestie implementation
of the United Nations' international hurnan rights covenants,' particularly the
International Covenant on Economic, Social and Cultural Rights and the International
Covenant on Civil and Political Rights. Responding to this critical moment in the
maturation of the hurnan rights movement in Canada, a pilot first step consultation was
launched by a small group drawn from key NOOs in Canada on my initiative. What
becanie known as the Hurnan Rights Linkages Initiative was designed to link civil society
hunian riglits activists with Parliamentarians; domestic with international activists;
academies with activists; and provincial with federal hurnan rights actors, ail within the
context of the two United Nations covenants. The development of a common strategy for
implementation necessitated collaboration, and the casting aside of people's pet agendas
or specific resolutions they might have wished to promote through such a gathering.

The Canada-wide consultation was by invitation only, and was to particular persons
with specific expertise in the subi ect and not by organization. It affirmed the expertise of
different actors in different areas of human rights. It took place over a two-day period, so
was himited in terns of time, focus and capacity. It was not called so that human rights
activists could complain about Canada's shortcomings in human rights implementation,
but rather to be a first step i dovising strategies to move the human rights agenda ahead
domestically, in the light of international obligations.

What we accomplished was agreement on an action plan ini eleven areas that were
i1etiied as having priority on Canada's human rights domestic scene. The reader will
find these areas identified in this report, as well as the lead persons who will be
mobilizing the human rights conirunity for further work. My office will continue as a
networking centre. We expect to include in ongoing work, many people who were not in
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Fai 1999 National Consultation
of the Human Rights Linkages Initiative

INTRODUCTION

A national consultation on human rights was held November 26-27, 1999 in Ottawa.
It was convened by the Honourable Lois M. Wilson, Senator. The consultation was
organised in collaboration with Iris Almeida, from the International Centre for Human
Rights and Democratic Development (ICHRDD); Tom Clark, from the Inter-Church
Cominittee for Refugees (ICCR); Bruce Porter, ftom the Centre for Equality Rights in
Accommodation (CERA); and Laurie Wiseberg, from Human Rights Internet. These five
individuals formed the Ad Hoc Organismng Comimittee for the consultation.

Three discussion papers were produced for the consultation, and sent ahead of time to
participants:

-"The Protection of Social and Economic Rights under the Canadian Human Rights
Act, " by Martha Jackman and Bruce Porter (Annex 1);

-"Civil Society Participation in the Process of Reporting and Momtoring
Implementation of International Human Rights: The Domestic Dimension," by Pierre
Bosset (Annex 2); and

-"Implementing International Huinan Rights Comrnitments: The Dîfficulties of
Divided Jusrisdiction," by David Schneiderman (Annex 3).

The 1998 Concluding Observations on Canada by the United Nations' Committee on
Economic, Social and Cultural Rights, and the 1999 Concluding Observations on Canada
by the United Nations' Human Rights Com.mittee (Annex 4) were also sent to the



OBJECTIVES

The goals and objectives of the Consultation were:

- To propose monitoring and enforcement mechanisms that make international human
rights provisions more effective and useful to affected constituencies in Canada.

- To develop an on-going plan to:
" provide civil society input into the review of the mandate of the Canadian Human

Rights Commission and of the Canadian Human Rights Act;
* suggest means to facilitate civil society participation in the monitoring of and

reporting on the implementation of internationally recognized human rights in
Canada; and

* encourage greater federal-provincial collaboration in the ratification and
implementation of international human rights instruments.

- To advance the implementation of international human rights in Canada.
- To develop a greater understanding of Canada's human rights instruments

intemationally and domestically, and of their interdependence.
- To identify points of intersection between hurnan rights constituencies in Canada and

to encourage collaboration between them.
- To facilitate the sharing of information, policy advocacy skills and resources arnongst

civil society groups working to promote human rights in Canada and internationally.

ACTION PLAN



Actions:

Write letters to the Panel, on behalf of the "Human Rights Linkages Consultation,"
including:
a) a letter requesting domestic compliance with international human rights law;
b) a letter concerning more specific domestic issues, i.e. demandmng the repeal of

exclusionary provisions (section 67, concerning the Indian Act and section 40) and
endorsing NAPO's submission to the CHRA Review Panel (entitled "It's lime for
Justice" and available on NAPO's web site at http://www.napo-
onap.ca/chrasubmission.doc).

Lead volunteers: Shelagh Day and Bruce Porter

lime frame: A.S.A.P.
(Note: At the time of writing, a letter had been sent to, the CHRA Review Panel by one of
our participants, Daisy Francis, on behalf of the Canada-Asia Working Group.)

Area 2: Ongomng communication by electronic means

Background:

Participants expressed the need to stay in touch and to include others into the Linkages
Initiative.

Actions:



"the situation of the aboriginal peoples remains 'the most pressing human rights issue
facing Canadians'." The Conimittee was "particularly concemred that the State party
[Canada] has flot yet implemented the recomniendations of the Royal Commission on
Aboriginal Peoples (RCAP)" (paragraph 8).

Actions:

- Write a letter on behalf of the "Human Rights Linkages Consultation," requesting the
ùnmediate implementation of one of the RCAP's reconimendations, a meeting of the
Prime Minister with provincial Premiers and Aboriginal leaders (including aboriginal
women's leaders).

- Post on the new "linkages" list-serve a paper written by Ann Pohl for Citizens for
Public Justice, a member of the Aboriginal Rights Coalition (represented at the
Consultation by Ed Bianchi). The paper, entitled "Building International Awareness
on Aboriginal Issues," explores new ways to address long-standing rights issues of
First Nations and Peoples in Canada.

Lead volunteer: Ed Bianchi

lime frame:

- At the time of writing, Ann Pohl's paper had been posted to linkages-l.

- lime frame for the letter: A.S.A.P.

Area 4: Parliamentary strategies

Background:

During the review of its fourth periodic report to the United Nations' Human Rights
Conimittee on its implementation of the International Covenant on Civil and Political
Rights, Canada committed to "distribute the Committee's concluding observations
(Annex 4) to all members of Parliament and to ensure that a parliamentary committee
will hold hearings of issues arising from the Comimittee's observations." This has flot



Area 5: the Social Union Framework Agreement

Background:

While the Social Union Framework Agreement has serious implications for human rights
issues in Canada, this area represents a major gap in NGO activity.

A review of the Social Union Framework Agreement is scheduled for 2002.

[For more information, consult http://socialunion.gc.ca, where the text of the Framework
can be found, as well as background information. The official title is "A Framework to
Improve the Social Unions for Canadians: An Agreement between the Government of
Canada and the Governments of the Provinces and Territories" (February 4, 1999).]

Actions

- Prepare NGO input into the review of the Social Union framework.
- Write a strategy paper on areas for NGO action.

Lead volunteers:

- Coordination of NGO input into the review: Bruce Porter, Tom Clark, Jackie
Ackerly, Bonnie Morton and Mary Eberts.

- Strategy paper: Martha Jackman and David Schneiderman.

Time frame:



One of the working groups formed at the Consultation (WG #3, see below), suggested
that:
- the Continuing Committee be opened up, to dialogue with NOOs;
- NGOs make recomniendations to the Committee to ensure that social and economic

rights are raised at meetings of the Committee;
- the Conmmittee deal with concluding observations of the treaty bodies.

Actions:

-Develop strategies to open this body to NGO participation;,idotwe n hr

the next meeting will take place, what is on the agenda, and who is chairing.
-Write a letter, on behalf of the "Human Rights Linkages Consultation," to the

Ministers of Justice, Foreign Affairs and Heritage, asking who is responsible for the
implementation of the recommendations of the United Nations' treaty bodies made
after the last two reviews of Canada's reports (see Annex 4).

Lead volunteers: Shelagh Day (initial contact), Lois Wilson, Tom Clark

lime framne: A.S.A. P.

Area 7: Public Education on Human Rights

Background:

All in attendance recognised the need for public education (via the media, the school
systeni, etc.) in order to muster the political will for effective implementation of human
rights in Canada. The need for co-ordination of efforts was stressed.

Actions:

- Survey what resources are already available; post to the list-serve.

Lw schools.



Area 8: Petitions to the Human Rights Committee

Background:

Some of the organisations represented at the Consultation have had the experience of
bringing cases to the Human Rights Committee of the United Nations. This strategy can
only be used once domestic remedies have been exhausted. It was feit that information
exchange amongst luman rights advocates in Canada in this area would be helpfiul, for
instance allowmng groups new to this process to, benefit from the experience of others.

Actions:

-Share information on sponsored cases.
-Encourage the creation of a network of practising lawyers willing to take such

complaints to the United Nations.

Lead volunteers:

- for information sharing: ail involved
- for the network of lawyers: Peter Leuprecht

Time frame:

sociation



lime frame: A.S.A.P.

Area 10:- Treaty ratification

Background:

Canada bas flot yet ratified a number of important human riglits treaties, including:
-the International Convention on the Protection of the Rights ofAll Migrant Workers

and Members of Their Families;
-the American Convention on Human Rights;
-the Protocol ofSan Salvador on Economic, Social and Cultural Rights in the

Americas;
-the Rome Statute for an International Criminal Court; and
-the Optional Protocol to the Convention on the Elimination of all Forms of

Discrimination against Women (CEDAW).

OAS: Sungee John (involved in the organisation



Actions:

-Write a document representing the opinion of human rights groups in Canada on
those issues (a common platform).

-Share resources tbrough the list-serv.

Lead volunteers:

- for the conimon platform: John Foster and Shelagh Day (with FAFIA)
- information sharing: Iris Almeida (ICHRDD's resources), David Onyalo (CLC's

resources)

lime Frame: A.S.A.P.

THE PROCESS

These AREAS 0F ACTION emerged from a process involving panel presentations
followed by small group work on the following three topics (see Box 1 for the Iead
composition of the working groups):



Group 3
Topic: Ratification and implementation of international human rights

intruments and the issue of federal-provincial jurisdiction
Presenter: David Scbneiderman, Faculty of Law, University of Toronto
Discussant: Craig Forcese, Faculty of Law, University of Ottawa
Facilitator: Bruce Porter, CERA
Rapporteur: Phillippe LeBlanc, Penmanent Delegate of the Dominicans at the

UN Commission on Human Rights

The half-day discussions in small groups resulted mn several recommendations (see
ANNEX 6) which were presented in plenary. The general discussion that followed these
presentations did not aim at formai, adoption by the entire assembly of the workmng group
reports, but rather served as the basis for the formulation of concrete follow-up steps as
outlmned in the Plan of Action above.

PANEL WITH PARLIAMENTARIANS

On Friday eveming, a panel on "the Role of Parliamentarians in hnplementing
Human Rights Domestîcally" was chaired by Senator Wilson. The other participants on
the panel were Senator Raynell Andreychuk, Raymonde Folco, M.P., Dr. Carolyn
Bennett, M.P., and Tom Clark, Co-ordinator, Inter-Church Committee for Refugees.
Two observers ftom federal govemment departments were also ini attendance during the
panel: Adèle Dion, Director, Human Rights Division, Department of Foreign Affairs and
International Trade, and Bruno Scheire, Manager of the Human Rights Program,
Department of Canadian Heritage. Following panel presentations the floor was opened
for questions from participants. The panel presentation and subsequent discussions were
filmed to be aired on the Cable Public Affairs Channel (CPAC).









THE PROTECTION 0F SOCIAL ANI) ECONOMIC RIGHTS
UNDER THE CANADJAN HUMAN RIGHTS A CT

C Mairtha Jackman and Bruce Porter

Introduction

Ini 1997, on the eve of the fiftieth anniversary of the Universal Declaration offHuman Riglus,
the Canadian Human Riglits Commission acknowledged for the first time that poverty is a
fundamental human rights issue in Canada, mnextricably linked with violations of the right to equality
guaranteed under the Canadian Human Rights Act (CHRA).2 As Chief Commissioner Michelle
Falardeau-Ramsay stated in the Conimission's Annual Report: "The international community lias
recognized for some time that human riglits are indivisible, and that economic and social riglits
cannot be separated from political, legal or equality riglits. It is 110W time to recognize poverty as a
human riglits issue here at home as well.",3 WVhile the Commission rejected the suggestion that
poverty issues are completely beyond its legislated mandate, it called for a review of the narrow
scope of human rights protections under the CHILI, asking in particular: "whether the Canadian
humnan rights system is based on a definition of "human rights" which is too restrictive." 4

The Canadian Human Riglits Commission is flot alone in identifying violations of social and
economic riglits of womnen and other disadvantaged groups as one of the most critical equality issues
of our time, nor in recommending the inclusion of social and economic rights within federal human
rights legisiation. ln its 1999 review of Canada's compliance with the International Covenant on
Civil and Political Rights (ICCPR),5 the Human Rights Conimittee underlined the discriminatory
effects of poverty and social program, cuts in Canada.6 The Conimittee also criticized the lack of
effective remedies for human rights violations ini Canada, recommending that "relevant human rights
legislation be amended so as to guarantee access to a competent tribunal and to an effective remedy
in ail cases of discrimination." 7 It pointed to 2aus bet-ween nrotections unde-r the [!-CPR nmi flhnc
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questionîig of the Canadian delegation, the Human Rights Commnittee asked about the gaps between
domestic and international human rights protections, and the lack of domestic mechanisms for
reviewing compliance with hurnan rights treaty obligations, the head of the Canadian delegation, the
Honourable Heddy Fry, referred to the upcoming review of the CHRA Minister Fry stated that she
would reconirend, in the context of that review, that the mandate of the Canadian Human Riglits
Commission be expanded to include issues of compliance with international hurnan rights treaties
ratified by Canada.9

In the List of Issues it submitted to Canada prior to its 1998 review of Canada's compliance
with the International Covenant on Economic, Social and Cultural Rights (ICESCR),'0 the
Committee on Economiýc, Social and Cultural Rights asked whether the Canadian govemiment would
be "acting on the recommendation of the Canadian Human Rights Commission that the ambit of
human rights protections in Canada be expanded to mnclude social and economic rights."l1 In answer,
the govemrment stated that: "the Govemnment of Canada will consider this recomniendation as part
of its comprehensive review of the Canadian Human Rights Act, which is scheduled to commence
shortly" and that it was "mnappropriate to make any commitment to amend the legisiation without
such analysis as well as without consultmng with other organizations and interested citizens."' 2

During oral questioning, the Committee pressed the Canadian delegation to explain the federal
government's continued failure to amnend the CHRA, suggesting that the reference to the upcoming
review of the Act did not explain why no action had been taken over the five years since the
Committee's last review. The Canadian delegation again assured the Committee that the matter
would be considered in the upcoming review of the CHRA. 13

In its Concluding Observations, the Committee noted as a "positive measure" the "Canadian
Human Rights Commission's statement about the inadequate protection and enjoyment of economic
and social rights in Canada and its proposai for the inclusion of those rights in human rights
legisiation, as recommended by the Committee in 1993.' lIn its list of recommendations, the

9Sunimary Records for the review of Canada are flot yet available, but Minister Fry's verbal comniient was recorded
by a number of the NGOs preseut at the meeting, includmng by one of the authors of the present paper.
'0Jnternational Covenant on Economic, Social and Cultural Rights, 16 December 1966, 993 U.N.T.S. 3, Can. T.S. 1976
No. 46 (entered into force 3 January 1976, accession by Canada 19 August 1976) [hereinafter ICESCR].
1 1Committee on Economic, Social And Cultural Rights, Implementation of the International Covenant on Economic,
Social and Cultural Riglits, List of issues to, be taken up inl connection with the consideration of the thirdperiodic report
of Canada concerning the rights referred to in articles 1 -15 of the International Covenant on Economic, Social and
Cultural Rights (E/1 994/104/Add. 17) E/C. 121Q/CAN/1 (10 June 1998), paragraph 8, page 2 [hereinafter List ofIssues].
12 Review of Canada's Third Report on The Implementation of The International Covenant on Economic, Social And
Cultural Rights: Responses to the supplementary questions emitted by the United Nations Committee on Economic,
Social and Cultural Rights (E/C/12/Q/CAN/1) on Canada s third report on the International Covenant on Economic,
Social and Cultural Rlghts (E/1 994/104/Addl 7) [hereinafter Responses to Supplementary Questions].
'3Nations Unes Conseil économique et social, Comité des Droits Économique, Sociaux et Culturels, Compte Rendu
analytique de la 48ème seance: Canada, Geneve 27 novembre 1998, E/C. 12/1998/SR.48 at paragraphs 12, 13, 15, 22
and 24.
'4United Nations Economic and Social Council, Committee on Economnic, Social and Cultural Rights, Considération
of Reports Submitted by States Parties Under Articles 16 and 17 of the Covenant: Concluding Observations of the
Committee on Economic, Social and Cultural Rights (Canada), 10 December 1998, E/C. 12/1/Add.3 1 at paragraph 9



Committee repeated its call for reformi of Canadian human rights laws: "to, expand protection in
human rights legisiation to include social and economic rights and to protect poor people in ail
jurisdictions fromn discrimination because of social or economic status." The Committee fuirther
insisted that "enforcement mechanismns provided mn human rights legisiation need to be reinforced
to ensure that ail human rights claims flot settled through mediation are promptly determined before
a competent human rights tribunal, with the provision of legal aid to vulnerable groups.",15

The obligation to provide effective remedies for social and economic rights violations

In 1998, the Committee on Economic, Social and Cultural adopted two General Comments
which directly address the issue of justiciability and the provision of legal remedies for social and
economic rights violations through domestic human righits legislation. 16 In its General Comment
No. 9, on the domestic application of the ICESCR, the Committee rejects the notion that social and
economic rights are inherently unsuitable for judicial enforcement and adopts a rigorous standard
which states are required to meet to justify the denial of legal remedies in the social and economic
rights area. The Comniittee asserts that state parties to the ICESCR are required to provide for legai
remedies in two ways: through consistent mnterpretation of domestic law, particularly in the area of
equaiity and non-discrimination, and through the adoption of legislative measures to provide legal
remedies for violations of social and economic rights. 17

The Comniittee is careful to leave room for variation from state to state as to how social and
economic rights should be protected within domestic legal systems, noting that "the precise method
by which Covenant rights are given effect in national law is a matter for each State party te
decide."' Nevertheless, the Conimittee lays out three basic principles of compliance, based on the
overriding duty to provide effective domestic remedies for social and economie rights violations.
First, the means chosen by the state must be adequate to give effect to the rights in the ICESCR. To

satisfy the non-discrimination provisions of the ICESCR, judicial enforcement is, the Committee
asserts, indispensable.'19 Second, protection for social and economic rights should be comparable
to, and integrated with, the protection provided for civil and political rights. Where the means used
to give efl'ect to the ICESCR "differ significantly" from those used in relation to other huinan rights
treaties, "there should be a compelling Justification for this, taking account of the fact that the
formulations used in the Covenant are, to a considerable extent, comparable to those used in treaties

[hereinafter Concluding Observations, 1998].
15lbid. at paragraph 5 1.
16United Nations Conminittee on Economnic, Social and Cultural Rights, Nineteenth Session General Comment No. 9 TheDomestic Application of the Covenant, Committee on Economic, Social and Cultural Rights, Geneva, 16 November -4 December 1998, E/C. 12/1998/24 [hereinafter General Comment No. 9]; United Nations Conimittec on Economnic,
Social and Cultural Rights, Nineteenth Session General Comment No. 10 The Raie ofNational Human Rights Institutions
ini the Protection ofEconomic, Social and Cultural Rights, Geneva, 16 November -4 December 1998 E/C. 12/1998/25



dealimg with civil and politicai rights." 20 Third, the Conimittee suggests that direct incorporation
of ICESCR rights into domestic law, though flot absolutely required, is desirable in order to enable
individuals to invoke Covenant rights directly through court action"'

The Coninittee's General Comment No. 10, on the mile of national human rights institutions
in the protection of social and economnic rights, flows directly from the principles laid out in General

Comment No. 9. It is clearly incompatible with the fundamental principie of the interdependence and
indivisibiiity of ail human rights for domestic human rights institutions to focus soleiy on civil
rights. The Committee notes that, while national human rights institutions "have a potentially
crucial role to play in promoting and ensuring the indivisibiiity and interdependence of ail human
rights," this role has too ofien been neglected. Ini the Committee's view it "is therefore essentiai that
full attention be given to econoniic, social and cultural rights in ail of the relevant activities of these
institutions.",22 General Comment No. 10 outlines a number of possible roles for human rights

institutions with respect to social and economic rights. These include reviewing legisiation and
administrative practice for compliance with social and economic rights; promoting public education
and information programns; investigating complaints of violations; and holding inquiries into the
realization of social and economic rights within the country as a whole, or within particular
vuinerable constituencies 3

Why the CHR.4 is the appropriate place to begin i Canada

Adding social and economic rights to the CHRA wouid not provide a remedy for ahl social

and economic rights violations in Canada. The Committee on Economnic, Social and Cultural Rights

has recommended the inclusion of social and economic rights in both provincial and federai human
rights legislation. Indeed, many of the most important social rights dlaims of women and other
disadvantaged groups fail within areas of provincial jurisdiction. And, inclusion of social and
economic rights in human rights legisiation is itself only part of the solution. In addition to
incorporating social and economic rights in human rights statutes, the Committee has recommended
a more expansive interpretation of Charter rights; a shared cost program for social assistance which

restores a legaily enforceable right to adequate financial assistance; and the protection of social and
economic rights tbrough the Social Union framnework.2 Thus, the incorporation of social and
econoniic rights in the CHRA would represent only a partial fulfiliment of Canada's overali
obligation, under the ICESCR, to integrate social and economic rights into the domestic legal
framework.

For a number of reasons, however, the CHRA is an ideal place to start the process of
developing an approach to human rights in Canada that is more consistent with our international
obligations, and more responsive to the needs and human rights dlaims of Canada's most

20Jbid. at paragraph 7.
21Jbid. at paragraph 8.
22General Comment No. 10, supra note 16 at paragraph 3.
23Jbid.
24Condluding Observations, 1998, supra note 14.



disadvantaged constituencies. First, mncluding social and economic rights wîthin the CHR4 affinns
their inherent connection with equality rights. Such a reform will encourage an interdependent
approach to equality and social and economie rights in other areas, such as under the Charter and
provincial human rights legisiation. Wbile the protection of social and economic rights through
federal-provincial/territorial agreements is also important, such agreements are less likely to situate
social and economic rights squarely within an equality rights framnework. The Supreme Court of
Canada has taken significant guidance from human rights tribunals on the proper approach to
equality. One of the difficulties in advancing social rights dlaims under the Charter has been the
lack of human rights jurisprudence to guide the courts on applying equality rights in a manner that
is consistent with social and economic rights. Including social and economic rights in the CHRA
will promote the development of an equality jurisprudence that can be carried over to, Charter dlaims
within the social and economic sphere.

Second, including social and economie rights in the CHRA will encourage provincial human
rights commissions and tribunals to more effectively address the social and economic rights dlaims
of women and other disadvantaged groups under existing provincial human rights legisiation. A
dominant theme at the most recent meeting of the Canadian Association of Statutory Human Rights
Agencies was that ahl human rights commissions in Canada should be devoting more attention to
issues of poverty and social and economic rights. 5  The Québec Commission has an express
mandate to address social and economic rights under the Québec Charter. 26 Other commissions
have the ability to address poverty issues, at least insofar as they intersect with anti-discrimination
guarantees and, under some provincial codes, with protection against discrimination based on receipt
of public assistance, source of income, or social condition.2 Considerable work can therefore be
done by all human rights commissions to develop policies on the positive measures which are
required to ensure equality for social assistance recipients, single mothers and other low income
persons. Providing a clear mandate under the CHILI with respect to social and economic rights
would promote such a collective effort.

Third, including social and economic rights in the CHRA as rights, which are subject to the
complaints and adjudication procedure under the Act, will ensure that they are not, in the words of
the Committee on Economic, Social and Cultural Rights, "downgraded to principles and
objectives.",2 The latter approach is more likely to prevail if social and economic rights arerecognized only under federal-provinciah/territorial agreements. As the repeal of CAP has shown,
there is already a tendency in Canada to replace enforceable social program entitlements with
unenforceable "shared principles and objectives.",29 This trendý30 which has a particularly harmnful

25See Resolution on Economic and Social Rights, Res. No. 10. 1 (DRAFT), Canadian Association of Statutory Human
Rights Agencies, 1999 Annual Meeting, Montreal, May 31, 1999.
261Charter of Hum an Rights and Freedoms, R.S.Q. c. C-12. For a discussion of social and economnic rights provisions
of the Quebec Charter, see P. Bosset, "Les droits économniquess et sociaux: parents pauvres de la Charte québécoise?"
(1996) 75 Canadian Bar Review 5 83.27See generally K.W. Zinn & P.P Brethour, The Law ofHuman Rights in Canada, Iooseleaf (Aurora, Ontario: Canada
Law Book, 1997).
ý8Concluding Observations, 1998, supra note 14 at paragraph 52.
19See generally Provincial/Terrtorial Council on Social Policy Renewal, Progress Report to Premiers - Report No. 3



impact on women, 31 would be reversed by incorporating social and economic rights into the CHILI.

Fourth, a procedure for clainiing social and economic rights must respond to, the needs of the
most disadvantaged members of society. Human rights tribunals are more accessible, less expensive
and less tied to legal procedures than are the courts. Advocates before hurnan rights tribunals do
flot need to be lawyers, and tribunal members can be chosen for their expertise in human rights,
without the requirement that they have formnai legal training or accreditation. Racialized women,
women with disabilities, and other members of equality seeking groups are better represented on
human rights tribunals than on courts. Human rights tribunals will therefore provide a more
accessible and responsive forum for the consideration of social and economiýc rights dlaims, and the
development of a social and economic rights jurisprudence, particularly in the early stages of their
evolution.

Fifth, the Canadian Human Rights Commission is Canada's "national human rights
institution" with corresponding responsibilities and obligations 3 The fact that the Commission's
mandate has historically been restricted to non-discrimination rights is no defense to a failure to

establish a national human rights institution ini conformity with international norms. In 1991, a
series of principles establishing minimum standards for national human rights institutions were
adopted by a U.N. sponsored meeting of representatives of national human rights institutions in
Paris. The Paris Princip1es were subsequently endorsed by the United Nations Human Rights
Commission and the General Assembly, including Canada. 33 The Paris Principles provide that a
national human rights institution shall have "as broad a mandate as possible" with particular
responsibility "to promote and ensure the harmonization of national legisiation regulations and
practices with the international human rights instruments to which the State is a party, and their
effective implementation." lncluding social and economic rights in the CHRA, and expanding the
mandate of the Canadian Human Rights Commission, is therefore necessary if the Canadianl Human

(August 1998); Provincial/Territorial Council on Social Policy Renewal, New Approaches to Canada's Social Union:
An Options Paper (April 1997); ProvinciaLTrerritorial Council on Social Policy Renewal, Progress Report ta Premiers
- Report No. 2 (July 1997); and 1996 APC Provincial-Territorial Working Group on Social Policy Reform and Renewal,
Issues Paper on Social Policy Reform and Renewal: Next Steps (August 1996).
"'For a description of this trend, see National Anti-Poverty Organization, Poverty and the Canadian Welfare State: A
Report Card (Ottawa: National Anti-Poverty Organization, June 1998); C. Girard & L. Lamnarche, "Évolution de la
sécurité sociale au Canada: Le rnise à l'écart progressive de l'état providence Canadien" (1 998) 13 Journal ofLaw &
Social Policy 95; R. Ellsworth, "Squadering Our Inheritance: Re-Formning the Canadian Welfare State in the 1990s"
(1997) 12 Journal ofLaw & Social Policy 259.
3 1See M. Jackrnan, "Women and the Canada Health and Social Transfer: Ensuring Gender Equality in Federal Welfare
Reformn" (1 995) 8 Canadian Journal of Women and the Law 37 1; S. Day & G. Brodsky, Women and the Equality
Deficit: The Impact of Restructuring Canada's Social Programs (Ottawa: Status of Womnen Canada, 1998).32United Nations General Asembly, World Conference on Hunian Rights, Vienna Declaration and Programme of
Action, Vienna, 14-25 June 1993, UN Doc. A/CONF. 157/23 (12 July 1993) at paragraphs 36-37.
33 NationallInstltutions for the Promotion and Protection of Hum an Rights, GA Res. 48.134, UN GAOR, 48h' Sess., 8h'
Plenary Mtg, UN Doc. A1RES1481134 (20 Decemiber 1993); National Institutions for the Promotion and Protection Of
Human Rights, Res. 1994/54, UN HRC, 56"'Meeting, UN Doc. E/CNA/RES/1 994/54 (4 March 1994) [hereinafter Pari
Principles].
u1'bid. at paragraphs 2 and 3(b).



Rights Commission is to conformi with the Paris Principles, as well as with the requirements of the
ICESCR, as outlined, in General Comment No. J0 with respect to national human rights institutions."5

Sixth, expanding the ambit of the CHRA and the role of the Canadian Human Rights
Commission and Tribunal would ensure a better integration of domestic and international human
rights review procedures, and a more coherent domestic response to the concerns of international
human rights treaty monitoring bodies. The Comniittee on Economic, Social and Cultural Rights,36

the Committee on the Elimination of Discrimination Against Women 3 and the Human Rights
Committee 38 have identified a number of critical issues. of discrinination against social assistance
recipients and low income women in Canada. 39 ýThese include: restricted access to civil legal aid;
the claw-back of the National Child Benefit from social assistance reciients; minimum incomne
criteria, which disqualify low income women and social assistance recipients fromn rental housing
and mortgages; workfare, and the denial of the protections of labour relations law to world'are
participants; direct payment of social assistance to landlords; and the darnaging effect of welfare rate
cuts, including on access to housing. WhIile only some of these issues faîl squarely within federal
jurisdiction, most engage the federal gover-ment at least as a joint actor. The Canadian Hunian
Rights Commission could, with the appropriate mandate, encourage joint responses by federal,
provincial and territorial human rights commissions to the concernis of international treaty
monitoring bodies. Some of the issues identified by the U.N. Committees have been the subjet of
domestic human rights complaints and tribunal rulings. However, there lias been no cohierent
response by Canadian human rights commissions in relation ta review and petition procedures at the
international level, and human riglits tribunals in Canada have generally ignored the fact that many
of the issues raised in the poverty-related dlaims brought before them have also been the subject of
concern at the international level .

Seventh, adding social and economic rights to the CHRA will couple legal remredies for
rights violations with institutional mechanisms for supporting and promoting these rights. Through

' 5Supra note 16 at paragraph 3 .
36Concluding Observations, 1998, supra note 14 at paragraphs 16, 21, 22, 26, 31, 32, 46.
37 United Nations Conùmttee on the Ellinination of Discrirnination. Against Women, Adoption ofithe Report of the
Committee on the Elimination o! Discrimination Against Women on its Sixteenth Session: Concluding Observations of
the Commutee on the Elimination of Discriminations Against Women (Canada), 29 February 1997, A/52/28/Rev. 1 at

wervations,
ý C---

u4pra note 6 at paragraph 17, 18.
International Hunian Rights Obligations and Disadvantaged Members of Society:
) Constitutional Forum (forthcoming).
ise Gosselin v. Procureur Général du Québec (6 April 1999) Montreal 500-09-
' 57 (C. S.) andl Lambert v. Québec (Ministère du Tourisme>, [ 1996] J.T.D.P.Q. No.
rcEwen v. Warden Building Management Ltd and VIF. Property Mangement Ltd
Inreported]; on nimùum incomne criteria, sec Quebec (Comm. des droits de la
.R. D/349 and Kearney et ai. v. Bramalea Limited et al., [ 1998] 21 O.H.R.B.I.D.,
ittom mnd Kearney cases, international hwnan rights provisions relating to the riglit
were not sddressed in the tribunals' decisions. See, for example, the expert report
;ott Leckie, "Incorne Discrimnination in Rentai Housimg mnd Canada's International



its monitoring, investigation and education functions under the CHRA, the Canadian Human Rights
Commission cmi provide a degree of institutional support which does flot exist i the case of social
and economie rights under federal/provincial/territorial agreements or in relation to the Charter.
This institutional support will be particularly important at the early stages ofmitegrating social and
economic rights into Canadian law. As noted above, social and economic rights violations are
inherently connected to discriminatory attitudes toward poor people, and toward poor women mn
particular. Promoting compliance with social and economic riglits guarantees thus requires
promotion of public attitudes which respect the dignity and equality of people living i poverty, and
public education canipaigns to combat stereotypes and prejudice. These are the traditional roles of
human rights commissions. It is a significant advantage that the Canadian Human Rights
Commission has recognized the importance of furthering protection for social and economic rights.
The current Chief Commissioner lias shown a strong interest in this area, 4 1 and would be committed

to initiating the necessary institutional transformations required to make the Commission effective.

Finally, while it is true that many social and economic rights issues faîl within provincial
jurisdiction, the CHRA is the appropriate place to begin to break down the jurisdictional divides that
have become an increasingly serlous obstacle to ensuring compliance with social and economic
rights in Canada. The CHRA is the legislative statement of what are deemed to be the most
fundamental human rights in Canada. The fact that housing, health care services and income
assistance faîl primarily within provincial jurisdiction does not absolve the federal govermunent of
responsibility for violations of social and economic rights in these areas, and there is no reason for
our national human rights legislation to exclude rights to housing, health care and an adequate
standard of living. Complaints and legal remedies to social and economic rights violations under
the CHRA will, of course, be limited to areas in which the federal govemnment is constitutionally
permitted to act. Section 36 of the Constitution Ac, 1982, makes it clear that federal and provincial
govemments both have a responsibility to ensure the equal enjoyment of social and econornic rights
in Canada, and the courts have held that the federal government is within its jurisdiction when it
establishes enforceable standards in cost-shared social programs within provincial jurisdiction.4
Increasingly, social and economic policy is developed jointly by federal, provincial and territorial
governments through such bodies as the Federal/Provincial/Tern'torial Council. Anv coherent



Requisite changes to the Canadian Human Rights Commission

The current mandate of the Canadian Human Rights Commission under section 27 of the
CHRA includes most of the activities which are necessary for the effective promotion of social and
economic rights at the federal level. Transforming the role of the Commission with respect to
poverty and social and economnic riglits is therefore pnimarily a matter of expanding the amibit of the
rights which are protected under the CHRA, rather than redefining the powers, duties and functions
of the Commission. In addition to its duties under Part 111 of the Act with respect to complaints, the
Commission currently lias the mandate to engage in public education and research on issues of
compliance with the CHRA; establish close liaison with provincial human rights commissions to
foster common policies and deal with areas of overlappingjurisdiction; consider and comment on
recommendations concerning human rîghts from any source,43 conduct studies; and issue
recom.mendations.

Two changes would be required to the present mandate of the Commission, however, inorder to enable it to meet the requirements of the Paris Principles and to carry out the duties of a
national institution under the ICESCR. Both the Paris Principles and General Comment No. 10
require the Commission to have an explicit mandate to review legislation.44 As it is presently
formulated, the CHRA permits the review of "regulations, rules, orders, by-laws and other
instruments made pursuant to an Act of Parliament" but does not expressly provide for review of
legislation or draft legislation. In addition to the power to review domestic legislation, both the
Paris Principles and General Comment No. 10 require that the Commission have the mandate to
consider domestic compliance with international human riglits treaties which Canada lias ratified.45
While the Conmmission's current mandate under section 27 of the CHRA could be read as including

this power, the Commission's role in reviewing Canada's compliance with human riglits treaties
should be explicitly mncluded among the Commission's duties and funictions.

The Paris Principles also suggest that national human rights institutions may play a role inithe reporting process before U.N. treaty monitoring bodies, although the precise nature of that role
is not clearîy set OUt.,4 The Committee on Economic, Social and Cultural Riglits does not include
this as one of the required activities of a national human riglits body under General Comment No.
10. In view of the increasingly "adjudicative" approacli of the Committee to state party review
under the ICESCR, it would be inappropriate for the Human Riglits Commission to represent, or to
speak on behaîf of, the Canadian goverrument. Submitting an independent opinion on matters of
compliance would be more appropriate. However, it is essential that the Commission remainindependent of governiment in the treaty monitoring review process. Ini its 1998 review of Canada's
performance under the ICESCR, the Committee requested the independent opinions of federal and
provincial human riglits commissions on a number of matters within their area of expertise,

"This would include the Concluding Observations of treaty monitoring bodies.w Paris Principles, supra note 3 at paragrapli 3(b); General Comment No. 10, supra note 16 at paragraph 3(b).15 Paris Principles, ibid at paragraph 3 (b)(c); General Comment No. 10, ibid at paragraph 3(b).



including on the question whether workfare programs discriminate against welfare recipients; on the
effect of changes to the Ontario Human Rights Code which permit income discrimination; and on
whether social condition should be added as a prohibited ground of discrimination under Canadian
human rights statutes.4

Rather than simply adding to the already heavy responsibilities of the Human Rights
Comrmission, a special sub-committee with responsibility for promnoting compliance with social and
economic rights should also be established.48 The creation of a specialized sub-cominittee of the
Commission would have the advantage of enabling the Commission to draw on specific expertise
in the social and economic rights area, and of ensuring that a specialized unit within the Commission
can focus on social and economic rights exclusively. Such a sub-committee should flot play a role
in relation to the filing of complaints. Rather, complaints which did flot fali within the anti-
discrimination provisions of Part IRI of the CHRA should be submitted directly to the Tribunal. The
sub-committee should have the right to intervene in any case that is heard before the Social Rights
Tribunal, but should flot have the power to screen complaints, or to decide which complaints should
go forward to the Tribunal. Ini the area of social and economic rights in particular, the entity which
is responsible for promoting compliance with social and economic rights obligations must be free
from any requirement to remain neutral with respect to the outcome of complaints. The duties and
functions of the sub-conimittee would include effective liaison with non-govemmental organizations
who may also be parties under the complaints procedure. It is important that the sub-committee be
liberated from the constraints which go with any role in the evaluation or processing of complaints,
in order to be an effective social and economic rights advocate within the Commission, within
govemrment and at a broader public level.

Conclusion

Including social and economic rights in the CHRA is flot simply a question of achieving
compliance with international human rights law, or greater consistency with the approach to Charter
interpretation advocated by the Committee on Economic, Social and Cultural Rights and
increasingly accepted by the Supreme Court of Canada .49 Nor is it simply a matter of bringing our
national human rights institution into dloser conforrmity with the ICESCR and the Paris Princ4ipes.
Rather, it is about creating a federal human rights regime that recognizes and validates the

substantive clainis to dignity and equality advanced by the most disadvantaged members of
Canadian society.



The Consultation Paper prepared by the CHRA Review Panel to identify possible issues for
review does flot refer to the inclusion of social and economic; rights, but does ask whether reference
should be made to Canada's international human rights obligations.50 Nevertheless, this issue is
clearly central to the Review Panel's terms of reference, to examine "the purpose and grounds,
including social condition, to, ensure that the Act accords with modem human rights and equality
principles" and to determine "the adequacy of the scope and jurisdiction of the Act." 51 Moreover,
the Canadian govemment has made an explicit undertaking to include this issue in the current CHRA
review, and to consult "with other organizations and interested citizens." 52 The inclusion of social
and economic rights ini the CHILI would create a legisiative and institutional framework which
would allow some of the most pressing and fundamental huinan rights claims in Canada to move
from the margîn to the centre of human rights discourse. We hope that the Human Rights Review
Panel will support and encourage further efforts and discussions on this crucial issue, in order to
ensure that the current CHRLI review process results in a federai human rights regime which better
meets the goal of promoting the dignity and substantive equality for ail Canadians.

5Canadian Huma» Rights Act Review Panel Consultation Paper (Ottawa: Canadian Human Rights Act Review Panel,
July, 1999), online at www.chrareview.org.
5 1Canadian Hwnan Rights Act Review Panel: Ternis of Reference, online at www.chrareview.org.
52Responses to Supplementary Questions, supra note 12.





THE PROTECTION 0F SOCIAL AND ECONOMIC RIGHTS
UNDER THE CANADAN HUMAN RIGHTS A CT

(0 Martha Jackman and Bruce Porter

Appendix

MODEL SOCIAL AND ECONOMIC RIGHTS AMENDMENT

CANJ4DLNHUM4NRIGHTSACT, R.S.C. 1985, c. H-6
PART III.1

SOCIAL AND ECONOMIC RIGHTS

Rights guaranteed

1. (1) Everyone lias a right to adequate food, clothing, housing, health care,
social security, education, work which is freely chosen, child care, support
services and other fundaniental requirements for security and dignity of the
person.

(2) These riglits shall be interpreted and applied in a manner consistent
with Canada's human rights treaty obligations and the fundamental value of
promotmng equality and alleviating social and economic disadvantage.

Discrimmnatory practice

2. It is a discriminatory practice to deny a night under section 1 based on a
prohibited ground of discrimination, or on a combination of prohibited grounds,
including based on social condition.

3. A discriniinatory practice under section 2 may be the subject of a complaint
and of an order under Part Ill of this Act, whether or not it may also be the subject
of a complaint and of an order under this Part.

ltice under section 2 includes any policy or
jal of a riglit under section 1 to any disadvantaged
a demial is reasonable and bonafide considering



(2) For a discriminatory practice under section 2, by the Crown or an
agency of the Crown, to be reasonable considering cost, its objective must be
sufficiently important to warrant overridmng a section 1 right; it must be rationally
connected to its objective; it must impair the right as littie as possible, and its
effects must be proportionate to its objective, considering the principles under
section 1.

Obligation of Parliament and the goverilment of Canada

5. (1) Parliament and the govermment of Canada have an obligation to take steps,
to the maximum of available resources, with a view to achieving progressively the
full realization of the rights under section 1 by all appropriate means, including
taxation and fiscal policies, equalization payxnents, funding of shared cost
prograrns, negotiation of federal-provincial/territorial and international
agreements, and other legislative and regulatory measures, in accordance with
Canada's international human rights treaty obligations and section 36 of the
Constitution Act, 1982.

(2) This obligation shall be carried out in a manner which recognizes the
distinct needs and particular disadvantages facing low-incomne women, and which
ensures women's security and promotes their social and economic equality.

Interdependence of Rights

6. Federal laws, regulations, policies and practîces shall be interpreted and
applied in a mariner consistent with the rights under section 1 and the obligation
under section 5, and wîth the fundamental value of promoting equality and
alleviating social and economic disadvantage.

7. Nothing in this Part limits or diminishes the rights or obligations contained
elsewhere in this Act or ini the Canadian Charter ofRights and Freedoms.

Social Rights Sub-committee

8. A Social Rights Sub-comrnittee of the Human Rights Commission, consisting
of at least three flull-time members with demonstrated experience in the area of
social and economic rights, shail be responsible for evaluating and promoting
compliance with this Part.

9. I particular, the Social Rights Sub-committee shaîl:
(a) establish and revise standards according to which compliance with the
rights under section 1 can be measured;
(b) submit recommendations to appropriate govermment and private sector
bodies on measures necessary to promote, respect and fulfil the rights
under section 1;



(c) evaluate govemment compliance under sections 5, including through
review of federal laws, regulations, policies and practices;
(d) promote the production, exchange and dissemination of information
and statistics on the social and economic circumstances of individuals with
respect to the rights under section 1, especially of those who are members
of disadvantaged groups;
(e) encourage and facilitate govemment and private sector consultation
with non-govemmental organizations representative of disadvantaged
groups with respect to the rights under section 1;
(f) collaborate with similar bodies or authorities at the provincial and
international level;
(g) respond to any request for information or invitation to intervene before
the Social Rights Panel;
(h) have the right to intervene in any proceeding before the Social Rights
Panel;
(i) report annually on the progress which has been made in achieving the
objectives under this Part; and
(j) carry out any other task that is necessary or appropriate for the purpose.

1O.With respect to Canada's international reporting obligations relating to the
rights under section 1, the Sub-committee shall, in addition:

(a) encourage relevant government bodies to consult with non-
govermmental organizations representative of disadvantaged groups in the
preparation of Canada's reports;
(b) disseminate the findings and recommendations of international treaty
monitoring bodies relating to Canada's reports;
(c) organize periodic meetings of relevant governrment bodies and non-
governmental organizations to discuss the measures taken by Canada in
response to such findings and recommendations; and
(d) submit independent opinions on issues of compliance with social and
economic rights in international treaties ratified by Canada, on its own
initiative or upon request, where appropriate.

I1.The Social Rights Sub-committee shall respond to any request for information
or invitation to intervene from the Social Rights Panel, and the Sub-committee
shall have the right to intervene in any proceedings before the Panel.

Social Rights Panel

12.A Social Rights Panel of the Human Rights Tribunal, consisting of at least
three full-time members with demonstrated experience in the area of social and
economic rights, shall be responsible for inquiring into complaints that the
government has infringed a right under section 1 or failed to meet its obligation



13. (1) Any individual or group whose members are directly affected may
submit a written complaint to the Panel that the governmient has infringed a right
under section 1 or failed to meet its obligation under section 5.

(2) Upon receipt of a complaint, the Panel shall decide whether to hold a
hearing into the complaint, and if so, it shall conduct the hearing in accordance
with the procedures under Part 111 of the Act.

14. (1) Following the hearing mnto a complaint under section 13, the Panel
shall issue a decision whether or flot the complaint is justified.

(2) Where the Panel decides that a complant: is justified, it shall:
(a) hear submissions from the complainant and the govemrment

regarding the measures required to achieve compliance with section 1 or
section 5, and regarding the time required to carry out such measures; and

(b) make an order that the required measures be taken within a
specified period of time, including an order requiring the aniendrnent of
any federal law, regulation, policy or practice.

15. (1) In lieu of making an order under section 14, the Panel may, where
appropriate, order that the government report back by a specified date on
measures taken or proposed to be taken which will achieve compliance with
section 1 or section 5.

(2) Upon receipt of a report, the Panel may make a further order under
sub-section (1) or it may make an order under section 14.

16. An order under section 14 shaîl not corne into effect until the House of
Commons has sat for at least eight weeks, during wbich time the order may be
overridden by a simple majority vote of Parliament. The govemnment may
indicate its acceptance of the ternis of the order prior to the expiry of the time
period specified in the order.

17. Upon coming into effect, an order under section 14 may, for the purpose of
enforcement, be made an order of the Federal Court by following the usual
practice and procedure.
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INTRODUCTION

"The basic compact of coexistence between states", wrote Hedley Bull, "implies a

conspiracy of silence entered into by governmeflts about the rights and duties of their

citizens"'. It is agaîinst this conspiracy of silence that the contemporary human rights

movement has been fighting since 1945. ln spite of the inherent tendency of states to

look the other way, less and Iess violations of human rights go unreported. To a very

large extent, this can be attributed to the growing capacity of the human rights

movement to mobilise the attention of the international community2.

The emerging role of the human rights movement has helped challenge the

conventional view of worid politics. Classical theory held that states were the sole actors

in international relations. Contemporary theory now also recognises non-state entities

as legitimate actors3. Thus, issue-oriented groups and individuals are able to influence

state behaviour, gradually ingraining a concern for what Bull cal led hu man justice4 into

the very fabric of international relations.

H. BULL, The Anarchical Society. A Study of Order in Would Politics. London, Macmillan, 1977, p.

83.
2 Non-governmnftal organisations (NGOs) have been described as unofficial ombudsmefl

safeguarding human rights against governmefltal infringements, by such techniques as dipiomatic

initiatives, reports, public statements, efforts to influence the deliberations of human rights bodies

establisheci by intergovemmental organisations, campaigns to mobilise public opinion, and
attempts to affect the foreign policy of certain countries with respect to their relations to, states

which are responsible for human rights violations : D. WEISSBRO>DT, "The Contribution of

International Nongovemnmental Organizations to the Protection of Human Rights", in T. Meron

(ed.), Hurnan Rights in International Law. La gai and Policy Issues. Oxford, Clarendon Press,

1984, pp. 403-404.

R.O. KEOHANE and J.S. NYE, Power and Interdependence. World Politics in Transition (Boston,

Little Brown, 1977). In the pluralist paradigm of international relations, the state is no longer seen

as a rational, unitary actor, and its central role in worîd politics is questioned. Competing actors

include transnational corporations, pressure groups, even terrorist movements. See, e.g., P.

WILLETTS (ed.), Pressure Groups in the Global Systern. The Transnationlal Relations of Issue-

OrÎentated Non-Govemmental Organizations (London, Frances Pinter, 1982). Pluralism also

aîîows for individual action on the conduct of international relations : C.F. AL.GER, "Foreign Policies

of U.S. Publics", International Studies Quarterly, vol. 21 (1977), pp. 277-293.

As opposed to inter-state justice : H . BUuL, Op. cit,, 78-86.
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clvii socl.typarticipaon In dhm prooeas of r.porting and monitoring implémentation of International
humaen rights :Issues and prospects

In 1993, the World Conference on Human Rights formally acknowledged the
contribution of NGOs to the promotion and protection of human rights at the national,
regional and international levels5. At the UN level, various arrangements (currently
under review) do exist for NGQ participation. Through oral or written statements, as well
as the submission of information regarding allegations of human rights violations, NGOs

have made a substantial contribution, in particular, to the work of subsidiary organs of

the Economic and Social Council directly concemed with human rights6. ln addition,
NGOs are allowed to take part in the work of a number of treaty-based organs, notably

by submitting counter-reports to the officiai reports of state parties7.

In Canada, formaI policy statements acknowledge the important contribution of NGOs to
the international advancement of human rights. The Foreign Affairs Minister, speaking
at the NGO Global Forum on the Five-Year Review of the Vienna Conference on
Human Rights, held in Ottawa in 1998, spoke in glowing terms of a "new kind 0f

coalition", united in the defence of international hurnan rights around "a common set of
core principles". The "new diplomacy" of human rights, he told the Forum, was based on
a "partnership of equals" between "like-minded governments and civil society»8.

5 WORLD CONFERENCE ON HUMAN RIGHTS, Vienne Declaration and Programme of Action, General
Assembly Document A/CONF. 157/23, 12 JuIy 1993, para. 38.

6 NGOs have been particularly involved in the work of the Commission on Human Rights, the
Suboommission on the Prevention of Discrimination and Protection of Minorities, and the Working
Group on Indigenous Populations. See: SECRETARY-GENERAL 0F THE UNITED NATIONS,
Arrangements and Practices for the Interaction of Non-governmentel Organizations in Ail
Activities of the. United Nations System, General Assembly Document A/53/170, 10 July 1998,
para. 8.

7 On the reporting process generally, see: UNITED NATIONS CENTRE FOR HUMAN RIGHTS, Manuel on
H-umen Rights Reporting, UN Document HR/PUB/91/1 (1992). Six organs are currently
responsible for the examination of state reports under various human rights instruments. Five are
treaty-based : the Human Rights Committee, the Committee on the Elimination of Racial
Discrimination, the Committee against Torture, the Committee on the Elimination of
Discrimination against Women, and the Committee on the Rights of the Child. The sixth organ,
the Committee on Economic, Social and Cultural Rights, was created pursuant to a resolution of
the Economic and Social Council.

8 Quotlng notes for an address by The Honourable Lloyd Axworthy to the NGO Global Forum on
the Five-Year Review of the Vienna Conference on Human Rights, Ottawa, 23 June 1998
(http:/lwww.dfait-maeci.gc.ca/english/news/statements/98).



Civil socloyprtlcpatlon in the, Pruoun of r.portlng and monltog lmpI.m.ntatlon of internatonal
hurnan rlghts :Imuun and prospects

With respect ta NGQ participation in the pracess of reporting and monitoring the

domestic implementation of Canada's International human rights obligations, however,

no institutional mechanism exists. Generally speaking, NGQ participation in Canada is

limited ta consultations prior ta the drafting of government reports, and, much later in

that particular process, ta the submission of parallel reports ta the campetent UN organ.

It is important ta paint aut that civil saciety participation need flot be limited ta the

pracess of submitting periodic counter-reports ta the UN. While the examinatian af a

report at the UN pravides a unique opportunity to review the progress made since the

previaus report, civil saciety participation shauld be an angoing pracess, allowing for

monitoring and assessing Canada's performance an a permanent basis, even when no

repart ta the UN is due.

This paper discusses ways of enhancing the participation of "civil society" in the

reporting and monitoring of Canada's implementation of its international human rights

obligations. Part 1 sets out the legal framework for civil society participation. Part Il

describes current Canadian practice. Part 111 addresses the issue of reform. It argues

that effective civil society participation requires a balancing of two potentially conflicting

requirements, i.e., the need for adequate resources ta ensure credible reporting and

monitoring, and the necessity of preserving NGO autonamy in the process of reporting.

It also explores possible institutional channels for civil society participation.

The use here of the concept of civil society implies no endorsement of the

apprapriateness of that concept in the context of monitoring and reporting on the

implementation of international human rights. A concept encompassing such a wide

variety 0f actors may not adequately reflect the specific status of NGOs in international

and domestic law9. The concept of civil society may not be totally appropriate, either, in



Civil socloty participation In ffie proc«s of repoiting and monitoring impiementation of international
human hights :issues and prospects

the context of the relations between First Nations and states. It should therefore
generally be used with caution.

1 THE LEGAL FRAMEWORK FOR CIVIL SOCIETY PARTICIPATION

In a broad sense, the idea of civil society participation in the process of reporting and
monitoring the domestic implementation of international human rights derives from the
UN Charter, and its lofty opening words : "We, the Peoples of the United Nations. ..
which impîy the existence of a worid civil society, upon which the legitimnacy of states is
based. However, civil society is largely absent from the rest of the Charter, and from the
text of most human rights treaties. Apart from the states themseîves, international
human rights instruments generally recognise as actors only the UN and its specialised
agencies (as intergovernmentaî organisations), and the individual (as a potential
provider of "communications"l on~ alleged violations).

UN recognition of the need for civil society participation in reporting and monitoring
exists, however, in a number of recent policy statements. As noted above, the Wordd
Conference on Human Rights in 1993, recognising the work of NGOs, also calîed for
dialogue between govemments and NGOs on the subject of human rights1'. Dialogue at
the national level is, indeed, specifically listed by the competent organ as one of the
objectives to be pursued when preparing reports under the International Covenant on
Economîc, Social and Cultural Rights, a major instrument ratified by Canada 12 .
According to the Committee on Economic, Social and Cultural Rights, reporting under
the Covenant should provide opportunities for public assessment of national policies; it

THE UNITED NATIONS, Comments on the Report of the Secretary-General,
http:I/www.hr.cangoaccess/congo.

10Charter of the United Nations, (1946-1947) United Nations Treaty Sonies, p. xvi (Preamble).
Vienna Declaration and Programme of Action, para. 38.

12 Covenant on Economic,' Social and Cul tural Rights, (1976) United Nations Treaty Senies 13.
Canada ratified the Covenant on 19 May 1976.
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Civilsociety participaton in Mhe procns of repoitng and monftoring iMpI.mentatlon of intenational
human rlgh ts :issues and prospects

should also encourage the economic, social and cultural constituencies of civil society

to participate in the drafting, implementation and review of those poliCieS13. AIl UN

organs responsible for examining reports now require states to indicate whether the

contents of reports have been publicly debated 14 . The participation of civil society, noted

the Committee on Economic, Social and Cultural Rights, is "at least equally useful" as

UN review of the report itself15.

The Declaration on Human Rights Defenders, recently adopted by the UN General

Assemby 16, provides a broad and comprehensive framework for the active involvement

of civil society institutions in the advancement of human rights, including monitoring and

reporting on the implementation of international human rights, The Declaration

acknowledges "the valuable work» of civil society in contributing to the effective

elimination of aIl violations of human rights and fundamental freedo ms17. It also states

that promoting respect for human rights at the national and international levels is a right

(and indeed a responsibility) for groups, associations and individuals'8. The Declaration

clearly contemplates participation in reporting and monitoring as a legitimate and even

desirable NGO activity. The most salient provisions, perhaps, are those which spell out

the right of everyone, "individually and in association with others", to pursue certain

domestic activities, while imposing corresponding obligations on states. Article 6

provides that :

13 U.N COMMIrTEE ON EcONOMIc, SOCIAL AND CULTURAL RIGHTS, Generaf Comment (No 1> on
Reports Submitted by State Parties, Economic and Social Council Document E/1 989/22, para. 5.

14 General Guidelines on Part 1 of Reports Submitted by State Parties, in Manual on Human Rights
Reporting (supra, note 7), para. 4

15 U.N. COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTs, supra (note 13).
16 The Declaratlon isl the mercifully abbreviated name of a document officially called Declaration on

the Right and Responsibility of Individuals, Groups and Organs of Society to Promote and Protect
Universally Recognized Human Rights and Fundamental Freedoms, General Assembly
Resolution 53/144, UXN Doc. N/RES/531144.

17 Declaration on Human Rights Defenders (Preamble, 4 t paragraph).
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"6. Everyone has the right, individually and in association with others :

(a) To know, seek, obtain, receive and hold information about ail
human rights and fundamental freedoms, including having access to
information as to how those rights and freedomns are given effect in
domestic legisiative, judicial or administrative systems;

(b) As provided for in human rights and other applicable international
instruments, freely to publish, impart or disseminate to others views,
information and knowledge on ail human rights and fundamental
freedoms;

(c) To study, discuss, form and hold opinions on the observance, both
in law and in practice, of ail human rights and fundamental freedoms and,
through these and other appropniate means, to draw public attention to
those matters."

Article 8 deals with the conduct of public affairs:

8. 1 ) Everyone has the right, individually and in association with others,
to have effective access, en a non-discriminatory basis, to participation in the
government of his or her country and in the conduct of public affairs.

2) This includes, inter alla, the right, individually and in association
with others, to submit to governmental bodies and agencies and organizations
concerned with public affairs criticism and proposais for improving their
functioning and to draw attention to any aspect of their work that may hinder or
impede the promotion, protection and realization of human rights and
fundamental freedoms."

On the crucial issue of access to international human matenials by civil society, Article

14 imposes speciflo duties on states :

"14. 1 ) The State has the responsibility to take legislative, judicial,
administrative or other appropriate measures to promote the understanding by ail
persons under its jurisdiction of their civil, political, economic, social and cultural

Page 6
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as weli as the sumnmary records of discussions and the officiai reports of
these bodies."

As a resolution of the General Assembly, the Declaration carrnes no legal weight of its

own. It may, however, serve as evidence of a nascent mile of customary international

law' 9. When read in conjunction with the growing body of state practice and policy

statements on the matter, the Deciaration points to an emerging legai recognition of the

autonomous role civil society institutions must play in the process of reporting and

monitoring the implementation of states' international obligations.

Il CURRENT CANADIAN PRACTICE

In certain
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concemed21 . NGOs with interest in the subject-matter covered by the instrument are

invited to submît their views on the issues ta be addressed in the officiai Canadian
report. Those views are then transmitted ta each contributing governmental department

or agency, which ultimately decides whether or flot ta include them in the officiai report.
The next opportunity for civil society input cornes at the very end of the process. Human
rights NGOs have the possibility of submitting ucounter-reports"I to the competent UN
organ (or, on an informai basis, ta indivîdual memberS22). Counter-reports are usualiy
vaiued for the balance they bring ta the normally benign view of iaws, programmes and

policies presented in the officiai report. In the past, Canadian NGOs have made
strategic use of the possibility of submitting counter-reports. The weIl-publicised
presentation of these reports - with NGO representatives officially or unofficially present
at certain committee sessions - has influenced the examination of Canada's reports
and, in certain cases, a committee's concluding observations and commentS23 .

Public funding for independent monitoring does exist, but so far only with respect ta the

United Nations Convention on the Rights of the ChiId, ratifled in 1991 by Canada 24. Six

federal departments have contributed financially to a project initiated by the Canadian
Coalition for the Riqhts of Children to, monitor the implementation of the Convention in

vears n theConvention on thevears in the
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development of a monitoring framework2 s. In the course of the project, the Coalition has

submitted a useful and credible counter-report26 to Canada's second official report, due

to be examined at the UN in the year 2000.

Provincial jurisdictions seem to lag behind in terms of encouraging civil society

participation. No formal solicitation of NGO views is made prior to the preparation of

reports - despite the fact that provincial laws, policies and programmes are just as

susceptible of being criticised at the UN as their federal equivalents. As far as could be

ascertained, no funding programme for independent monitoring and reporting currently

exists in the provinces.

i IMPROVING CIVIL SOCIETY PARTICIPATION: SOME BASIC ISSUES



CIWI aoclety parllclpatlon ln the pmoces of r.potlng end monltorlng lmpIoe.nton of Internatonal
hurnen rlghts :issues end prospect

A typical example of the growing interest in reporting and monitoring is the Joint
Statement on Human RightS28, issued by approximately 30 Québec NGOs on the
occasion of the fiftieth anniversary of the Universel Declaration of Human Rights. The
Statement, a comprehensive document on contemporary human nights issues, calls for
the establishment in Québec of a "permanent watchdog, independent from
governments", that would "periodically and publicly assess government and corporate
action" in relation to economic and social rights, "in view of the Universal Decleration
and its related instruments", while also "advising governments, parliaments and citizens
on necessary changes,, 29.

The Joint Statement correctly identifies the need for institutional channels of
participation by civil SoCiety 30 . However, the document also reflects an inherent tension
between two potentially conflicting requirements to effective reporting and monitoring.
NGOs with Iimited resources must flnd ways of developing an adequate capacity for
monitoring and reporting, without tosing their autonomy in the process. How this
potential conflict is resolved wilI have a significant impact on the effectiveness and
credibility of civil society participation.

A key factor affecting the capacity of civil society institutions to Particioate effectivelv in

requires advocacy skills, and legal, social and/or
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scientific expertise31. It also catis for a judicious selection of reference materias 2 and

for a good working knowledge of the UN system. NGOs with limited resources may

experience difficutties in meeting ail of these requirements33. Other factors, such as

occasionai organisational weaknesses, or the fragility of certain grass-roots

organisations, may further compromise the capacity of NGOs to conduct effective

monitoring and reporting34.

Building bridges with partniers, either within or outside the human rights movement, is a

necessary step towards overcoming the probtem of resources. Bridge-building may take

the form of networking, and the sharing of information, expertise and advocacy skills,

between NGOS3,9. Partnerships with non-state institutional actors may also be Iooked

for. ln the past, NGOs have benefited from valuable contributions by experts and

academics. One way of building on that relationship wouid be to encourage formai

research alliances between NGOs and the academic community36.



CivIl society partciaton in tie proc.as of repoling and monitodng Impi.mentation of intenational
human rights :Issues end prospect

of the responsibilîties of human rights commissions under the Paris Principles is to
promote and ensure the harmonisation of national legisiations and practices with
international humain rights treaties38. Human rights commissions should be able to
contribute to the reports which states are required to submit to the United Nations, and
to express opinions on those reports, where necessary39 . Finally, in the course of their
operations, human nights commissions should, under the Principles, develop relations
with NGOs and effectively cooperate with them40 . The Paris Principles open the door to
cooperation between NGOs and human rights commissions in the reporting and
monitoring process. Although human rights commissions in Canada are concemned
chiefly with the application of domestic humain rights legislation, their mandate is broad
enough to include the possibility of assisting civil society in monitoring and reporting on
the implementation of international standard S41 . Typical assistance measures include
analysing the legal implications of a human rights treat y42, giving access to
documentation and/or research facilities, and publicising a commission's views on the
compatibility of laws, policies artd programmes with international standard S43. The most
significant issue, here, may not be the mandate of the commissions, but their resources.

38 Paris Principles, "Competence and Responsibilîties", art. 3(b).
39 Id., art. 3(d). See also: U.N. COMMITTEE ON E-CONoMIC, SOCIAL AND CULTURAL RIGHTs, General

Comment (No 10) on the. Roi. of National Human Rights Institutions in the Protection of
Economic, Social and Cultural Rights (Economic and Social Council Document E/C, 12/1998/25,

and Guarantees of Independence and Pluralism", art. 1(a);
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Currently, the capacity of even the larger commissions to effectively respond to ail the

potential needs of NGOs is severely limited by a lack of adequate resources, especially

ln the field of research.

The monitoring and reporting work by the Canadian Coalition for the Rights of Children

shows a further way for NGOs of dealing with the issue of resources : extemnal

financing. The possîbility of soliciting, receiving and utilising funds is central ta, NGO

activity, and it is mentioned as such in the Declaration on Human Rights Defendere .

Extemnal (especially, public) funding can be made to good use, as shown by the solid

work of the Coalition. However, direct funding from the state also raises inherent issues

of independence and autonomy vis-à-vis the state. While reporting and monitoring need

not necessarily be adversarîal (dialogue with the national authorities, not confrontation,

is the aim of the process), the capacity of NGOs to take an independent stand remains

what distinguishes themn from public authorities. The time has corne to take a second



Civil soclety participation ln the procesa of r.porting end mnhorng impiementation Of interationa
human ri":t Issues and prospets

New mechanisms must be found to encourage the participation of civil society in the
reporting and monitoring process. However, it is equally important for NGOs to keep
some distance from the officiai reporting and monitoring process. The challenge of civil
society participation lies perhaps, flot so much in finding ways of allowing NGO
involvement in the drafting of goverfment reports, but in developing, through
institutional means, the capacity of NGOs to conduct reporting and monitoring on their
own terms. While clearly desirable, the involvement of human rights NGOs in the
process of drafting govem ment reports does flot mean the end of civil society
participation, but merely the beginning.

PB/cl
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Implementing International Human Rights Commitments:
The Difficulties of Divided Jurisdiction

David Schneiderman'

"Our associational life is somiething that has to be argued about. ..

Michael Walzer, 1992

Introduction
This paper addresses the difficulty of adhering to international human rights standards where
jurisdiction is divided between two levels of government. According to Çanada's constitutional
regirne, those comrnitments which Canada has made mnternationally require implementation
domestically. As jurisdiction is divided, the iniplementation of these commitments turns on
which level of goverment -- federal or provincial -- has been allocated authority under the
constitution (both its text and its interpretation by courts).

So far as the rest of the world is concerned, the difficulty of divided jurisdiction should pose no
problem as it concerns hurnan rights. Both levels of governmnent are expected to adhere to
international human rights coniritrnents -- the internai orgamization of the domestic state is no
defence to a breach of international treaty law (Scott 1995: 82). The Comrnittee on Econornic,



action. The problem of divided authority does flot seem to have posed so much of a problem,
once a consensus around a set of national goals bas been identîfied (precipitated by federal
"leadership" by cuttmng transfer payments to the provinces). Why flot generate a similar
consensus around the values of human rights? Ini asking this question, we should flot be tempted
to equate economic with social concerns. Rather, the object is to challenge the seeming difficulty
posed by federalism. in the realm of human rights when these saine difficulties appear to dissipate
(or are lessened) when it cornes to achieving goals consistent with economic globalization and
enhancing Canada's competitiveness abroad.

The first part of the paper outlines the division of legislative powers in Canada. This section
suggests that, though federalism is not ordinarily concerned with human rights protections, there
are features in the design that promote values consonant with a human rights approach. The next
part addresses the impact of the Canadian Charter of Rights and Freedoms and the constitutional
recognition of Aboriginal and Treaty rights i establishing more uniformity in the area of human
rights. Having reviewed some of the difficulties of divîded j urisdiction, the next section
considers the compounding challenges and obstacles posed by economic globalization. The paper
concludes with a discussion of some mechanisms with which to respond (or at least better cope)
with some of these challenges. Tbroughout, the phrase "international human rights
commitments," "standards," or "obligations" is taken to refer to the cluster of rights, civil,
political, economic, and social, that are the subject of the primary international documents ini
hurnan rights.

The Ccnstitutional Division ofPowers

Fragmenting Power
Dividing legisiative authority fragments political power. Tbis makes social change tbrough
legislation difficult. Key areas of jurisdiction -- like bealth, education, welfare, or the uses to
which private property are put -- fall primarily under the authority of provincial govemments.
Tbis means that policy responses to complex and common problemns are fragmnented,
incremental, and oflen local. But federalism also accommodates social change, as it promotes
diversity in social policy responses and encourages experimentation. Both levels of government

- on



Some commentators believe that the federal govemnment cmi solve this difficulty by seizing
authority it has been denied through j udicial interpretation. In 1949 McGill law professor F.R.
Scott wrote that the problem is flot that there is too littie jurisdiction for the federal government
to protect fundamental freedoms and hurnan rights, but that "there is so much" (Scott 1977: 240).
Scott was dismayed by the demial of federal authority ini the series of cases implementing
Bennett's New Deal - federal legisiation establishing national standards in regard to maximum
hours, of work, minimum wages, employmnent insurance, and the like. These initiatives were an
attempt, however cynical and late i the day, to live up to international covenants adopted by the
International Labour Organization and ratified by Canada. Ail of these matters, the Privy Council
ruled, were in the realm of provincial authority -- ail that could be done to implement them was
to cooperate (Labour Conventions). Professor Scott's reading of federal constitutional authority



provincial jurisdiction is rights-protecting by granting self-goverrnent over culture, language,
and the local economy to Quebec.

Judicial Review
Judicial interpretation of the division of legisiative responsibilities found that the allocation
implied certain restrictions on provincial power when it camne to civil liberties. In a series of
famous cases in the 1950Os, Justice Ivan Rand of the Supreme Court of Canada developed the idea
of an "implied bill of rights." The bill of rights implied by the division of powers shielded
individual rights like freedom of speech from provincial incursions. In light of the Canadian
Charter of Rights and Freedoms, it is questionable whether this series of precedents bas had any
lasting impact. Overaîl, though, we can conclude that the Canadian constitution and its
interpretation by the judiciary did flot accord high priority to human rights -- the question for
courts and govemrments was: who had the power to do what, not whether they should (Swinton
1990: 186).

The Spending Power
Canadians have overcome some of the difficulties of divided jurisdiction through mechanisms of
inter-govemnmental cooperation, like delegation to administrative agencies and the rise of the
federal "spending power." Though not explicitly mentioned among the list of federal powers, the
spending power emerged as an important mechanisin by which the federal govemment could
exercise leadership in the promotion of human rights values, like rights to health and education.
The federal power to spend monies collected through taxation has enabled the establishmnent of
national social prograins considereckordinarily within areas of provincial jurisdiction. Federal
monies are transfented to individuals (as ini family allowances), to provinces conditional on the
delivery of certain provincial services (hike education or health under the Canada Health and
Social Transfer), and to provinces for spending in any area ( under equalization payments). The
use of these financial incentives bas been controversial with certain of the provinces, though
most of them are recognized in section 36 of the 1982 Constitution. With the signing of a Social
Union framework in February 1999, it seems to remaîn controversial only for the Govemnment of



I this same period, intergovernmental cooperation has been achieved on other fronts. The
Agreement on Internai Trade (AIT), for instance, lias as its object flic removal of non-tariff
barriers to interprovincial trade. This entails both "negative integration" (çrohibiting certain
practices) and "positive integration" (requiring certain steps be taken to harmonize provincial
laws and standards). Criticism has been Ieveled at the non-binding character of the AIT, and the
sluggish movement toward full implementation, but it does represent an imiovative mechanism
for achieving uniformity in provincial policy areas. The 1999 Social Union framework
agreement suggests that cooperation also can be secured around social policy goals. But flic
skeletal nature of the agreement, together with the circumstances in which it was completed,
suggest that it may be a lesser conimitment than flhc one made by First Ministers to flic economic
union. 1 return to flic subject of the Social Union agreement below.

Federal or Provincial?
Provinces are as fully capable of respecting international human riglits norms as the federal
governrnent, and as fully culpable for having ignored those norms as lias the federal government.
Thi- nravi-nr-p nf Egb2pP2 nr incanre~ xxin0 t1hiFi Çt fr% nf ~I* ¶l.r 4;-A fl-+k



Under the division of powers, authority over international treaty making resides with the federal
govermment. Though the proposition has been contested by some of the provinces, the federal
executive appears to have exclusive authority to enter into international treaties, and thereby has
the exclusive responsibility to commit Canada to international obligations. The treaty making
power does not confer on the federal government the power to implement these obligations,
however. Implementation requires the participation of the level of govemment authorized to
make laws regarding the subject matter of the treaty (Labour Conventions).

Generally speaking, many of the international obligations conceming human rights will fall
under the authority of both levels of goverment. Consequently, the participation of the
provinces is essential to their performance. Indeed, the provinces have played an active role in
the international arena in the modern era. Provincial governments actively cultivate economic,
political, and cultural ties intemationally - they really are "international actors" (Feldman and
Feldman 1990, 176). Provinces also have been consulted by the federal government in the course
of international trade negotiations (Brown 1993) and have participated with the federal
govemment in the promotion of trade and economic development (through Team Canada
missions). The Governments of Quebec and New Brunswick are participants in La Francophonie
and Quebec has announced it will begin pressing for an even greater role on the international
stage. In its March 1999 declaration, the Govermnent of Quebec announced that it would seek an
independent presence and voice in all international forums dealing with "education, language,
culture and identity."

Legislating Compliance
An interesting question concerns the ability of the federal government unilaterally to force
provinces to comply with international trade and investment agreements -- commitments made,
for instance, in the North American Free Trade Agreement (NAFTA) and the Uruguay round
General Agreement on Tariffs and Trade (WTO). The concern is that, in so far as these
commitments affect provincial jurisdiction, a provincial govemment may refuse to comply with
either the tenus of the treaty or the decision of a dispute panel, giving rise to retaliatory measures

compliance



Canada has been made easier by the establishment of the Charter as the fundamental law of
Canada.

Room to Manoeuvre
The structure and substance of the Charter reveals, however, that a degree of legisiative policy
priority is preserved. First, govermments can supercede human rights in those cases where they
can demonstrate that a limitation is reasonable (s. 1). Second, govemmuents may override certain
Charter rights and freedoms under the notwithstanding clause (s.33). Both considerations allow
for some degree of policy difference across provincial boundaries in so far as they impact on
human rights.

Concern has been expressed, particularly but flot exclusively from within the province of
Quebec, that the Charter, by imposing national standards ini the area of human rights, also
requires homogenization of social policy whenever it touches on Charter-protected human rights
or freedoms. This resultin2 uniformitv undermines federalism, it is argued, which is designed to



where liberty or security interests are at stake and the legal, issues complex and serious. In that
instance, the province should have provided state-funded counsel where a custodial parent was
facing proceedings for the removal of children from the home (J G. These kinds of subjects --

provincial human rights codes, the administration of justice, and the apprehiension of children at
risk -- are ones that ordinarily fall within provincial jurisdiction. But provinces are now expected
to live up to the national standards established by the Charter as the fundamental law. The
Charter, in other words, mandates flot only negative, but some positive integration. The degree to
which courts will tolerate deviation from these standards remains to be seen; in other words,
there may yet be some roomn to manouevre for provincial goverfiments.

Govemment Action
One option for provincial governments may be simply not to act. According to the Supreme
Court of Canada, the Charter applies to govemiment action and delegated authority (like
administrative agencies) over which the goverfiment has some control. Can governments escape
responsibility under the Charter simply by refusing to enact statutory protections?

The spectre of a provincial govemnment repealing its human rights code so as to avoid Charter
application arose recently in Alberta. Premier Ralph Klein responded to Justice Anne Russell's
trial decision in the Vriend case by floating the idea that Alberta would do away entirely with its
human rights regime. Albertans would be left with the Charter as their sole rights-protecting
instrument. The Charter, the Premier suggested, would do aIl of the work necessary to promote
human rights in Alberta. But this could not be true. Without a government connection, the
Charter does flot ordinarily apply to mnarket-place acts of discrinmination. In fact, the Supreme
Court of Canada has developed this doctrine -- that the Charter does not ordinarily apply to
"private conduct" -- partly relying on the fact that every province lias some statutory regime in
place to address human rights ini the market (Doiphin Delivery).

Justice Major's dissent in regard to remedy in the Vriend case expressly invited the governmnent
of Alberta to choose the option of doing away with the provincial human riglits code. This would
have placed Canada, argues Bruce Porter, "in clear violation of virtually every international
human rights treaty we have ratified" (Porter 1998: 8 1). Itmay be, as Porter suggests, that the
Charter requires the presence of provincial human rights codes -- that it mandates positive
measures even in the absence of government action (Porter 1998: 79). In the cases of Vriend and
Eldridge, however, it was not the case that govemnment had not acted -- a human rights code was



Gladstone). The pertinent question here is: to what extent are provinces entitled to linit
Aboriginal and treaty rights?

The Supreme Court of Canada has declared that provinces have no authority to extinguish
Aboriginal rights. This is so, in part, because the provinces have no constitutional capacity to do
so: the subject matter "Indians, and Lands reserved for the Indians" is allocated to, the federal
govemnment. But in an unfortunate passage in Delgamuukw, Chief Justice Lamner declared that
provincial laws, like federal ones, could lmit Aboriginal rights and that, in both instances, the
saine test of justification applies. As some coinmentators have argued, this cannot be right
according to the division of powers, and that provinces have no authority to limit or extinguish
Aboriginal rights (McNeil 1998; Wilkins 1999). If the commentators are correct, then provinces
should be expected to respect, without qualification, obligations arising under Aboriginal and
treaty rights.

International Human Rights
There is no requirement on the part of the Courts, when interpreting the Charter or the Aborigina



It is probably correct to dlaim that globalization 'tpresents new opportunities as well as
unparalleled risks" (Bohrnan and Lutz-Bucbmann 1997, 8). The heightened authority of
multilateral institutions to intervene within national states to protect human rights is flot, for
instance, an entirely bad thing (though it certainly can lead to bad resuits). The formation of a
transnational "civil society" comprising non-govemnmental groups working for human rights, the
environent, or women's rights, place further pressures on states to conform to human rights
norms. The mobilization of an international indigenous rights movement has enlarged the
political space for indigenous peoples to fight for decolonization, and these are claims that
otherwise have been margmnalized settier societies (see Martinez 1999). But it also is the case that
globalization, particularly in its economic guise, has generated significant constraints on the
ability of national states to promnote and protect human rights. This is clearly so as regards those
rights to basic social assistance, like food, clothing and shelter, that require the pooling and
sharing of risks -- the redistribution of wealth -- through the welfare state.

NAFTA
I North America, globalization often is associated with the disciplines imposed by the North

Anierican Free Trade Agreement. NAFTA concemrs the free movement of good, persons,
services, and investments across the borders of Canada, the United States, and Mexico. NAFIA
institutionalizes free trade and privileges economic over political life. Lt is not j ust about the free
movement of goods; it also is about disabling state capacity to regulate economic activity.
Numerous techniques of state regulation are prohibited (performance requirements and
technology transfers, for instance) and state measures that impose burdensome limitations on
foreign investment are caught by NAFTA's expropriations clause. We have seen this clause
invoked repeatedly by American transnational corporations. Lt has been used to attack public auto
insurance in Ontario, mandatory plain packaging of cigarettes across Canada, nullification of
contracts to privatize Terminal 2 at Toronto's Pearson airport, prohibitions on the import or
export of the toxic gasoline additive MMI, temporary stoppage in the export of hazardous waste
to the United States, and the curtailing of water exports from British Columbia. I a number of
these instances, large American corporations have threatened to sue for hundreds of millions of
dollars in compensation for the impairment of their investment interest protected by NAFTA.

are not



Fighting Back
It remains the case, however, that the national state 18 the focal point to
forces of globalizaton. Indeed, it is ofien state actors themselves wlio c

)f the state,
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reporting bodies themselves. If provinces remnain uncooperative, it would then be appropniate to
solicit the assistance of credible, local non-govemrmental human rights organizations.

The Social Union framnework agreement, discussed next, commits governiments to monitoring
and measuring "outcomes" of their social programns, sharing that information with the public, and
using third parties, "where appropriate, to assist in assessing progress on social priorities." This
conimitmnent, together with its monitoring mechanism and consultative orientation, provides an,
opportunity to discuss with the provinces a wider audit of programs so far as they impact on
international human rights commitments.

One of the problems with the Social Union agreement, according to, Barbara Cameron, is the
inadequate reporting mechamsm to Parliament and to the legisiatures. One gets the impression,
she writes, that the frainers of the agreement "hoped to depoliticize the fundamentally political
conflicts surrounding social programmes by recasting them as technical or adniinstrative issues"
(Cameron 1999). The intention of the auditing mechanism proposed here, in contrast, is to
politicize government's human rights records. Information collected under the auspices of the
audit would form part of a permanent record, tabled in each provincial legislature and
Parliament. In this way, these reports become part of the public record, and those governments
that have failed to live up to international human rights cominitinents may be censured in the
public sphere. Reports of non-compliance also could help generate a record for a human rights
complaint or Charter challenge. To further that effort, a fimd, along the lines of the Charter
Challenges Programme, could be instituted (also a recommendation of the U.N Committee on

cle for the



from Canadians and ail interested parties, including social policy experts, private sector and
voluntary organizations."



For mndividuals and social movements, there remains the possibility of litigation under the
Canadian Charter. Despite seeming judicial reluctance to recognize nîghts for the poor (Jackan
1994) and a preference for rights that promote the economic union rather than Canada's social
union (Schneiderman 1999), the Supreme Court of Canada recently has signaled an openness to
dlaims made on behalf of the socio-economically disadvantaged. I the cases of Eldridge and
Vriend, the Court held that deliberate exclusion of groups distinguished on enumerated or
analogous grounds -- treating vuinerable groups as 'outside' of the penumbra of concern -- will
be constitutionally suspect. This will be so even when the exclusion is a manifestation of
provincial social policy, namely, balancing the dlaims of competing groups for scarce
government resources. The Court also has signaled that the baseline for govemnment action
triggering Charter review is, at a minimum, any legisiative choice that impacts on Charter Rights
and Freedoms. On this basis decisions, such as the one in Masse, that government action
reducing dramatically the level of benefits available to poor people in Ontario is not sufficient to
trigger Charter review, are wrongly decided.

In the recent case of G. (J.), the Supreme Court found an unconstitutional denial of Charter rights
where governm-ent refused to provide free legal assistance to those who could not afford it in
circumstances where serious personal security issues were at stake. Taken together, this new
openness on the Court suggests that litigation for "'poor rights" may have a little more success in
the future. There should remain, however, every expectation that judges, particularly in lower
courts, will use various techniques to resist these developments.

Conclusion
Just as divided jurisdiction bas complicated social policy development in Canada, so it has made
complicated the implementation of human rights commitments Canada bas undertaken
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the comprehensive written answers to its list of issues. The Committee notes that, while the
delegation was composed of a significant number of experts, too many questions failed to receive
detailed or specific answers. Moreover, in the light of the federal structure of Canada and the
extensive provincial jurisdiction, the absence of any expert particularly representing the largest
provinces, other than Quebec, significantly limited the potential depth of the dialogue on key issues.
The Committee notes with satisfaction that the Government of Canada engaged in extensive
consultation with non-governmental organizations (NGOs) in the preparation of the report, that it
submitted a core document (HRIICORE/1/Add.91) and that it provided supplementary information
during the consideration of the report.

B. Positive aspects

3. The Committee notes that. for the Dast five vears. Canada has been ranked at the top of the United
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education in the world.

C. Factors and difficulties impeding the implementation of the Covenant

1 1.-The Conimittee notes that since 1994, in addressing the budget deficits by slashing social
expenditure, the State Party has flot paid sufficient attention to the adverse consequences for the
enjoyment of economic, social and cultural rights by the Canadian population as a whole, and by
vulnerable groups in particular.

12. The Committee heard ample evidence from the State Party suggesting that Canada's complex
federal systemn presents obstacles to the implementation of the Covenant i areas of provincial
jurisdiction. The Committee regrets that, unless a right under the Covenant is implicitly or explicitly
protected by the Charter through federal-provincial agreements, or incorporated directly i provincial
law, there is no legal redress available to either an aggrieved individual or the Federal Governent
where provinces have failed to implement the Covenant. The State Party's delegation emphasized the
importance of political processes in this regard, but noted that they were ofien complex.

13. While the Government of Canada has consistently used Statistics Canada's "Low income cut-off'
as a measure of poverty when providing information to the Committee about poverty i Canada, it
informed the Committee that it does not accept the low mecome eut-off as a poverty line, although it is
widelv iiqed 1w, ex-nerts to consider the extent and denth of Dovertv in Canada. The absence of an
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majority of Canadians with respect to the enjoyment of Covenant rights. There lias been littie or no
progress in the alleviation of social and economic deprivation amnong Aboriginal people. In particular,
the Coninittee is deeply concemed at the shortage of adequate housing, the endemic mass
unemployment and the high rate of suicide, especially amnong youth, in the Aboriginal conununities.
Another concem is the failure to provide safe and adequate drinking water to Aboriginal communities
on reserves. The deleszation of the State Partv conceded that almost a rniarter of Ahnriçrni household
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NCB from the amount of social assistance received by parents on welfare.

23. The Committee notes with grave concerni that with the repeal of CAP and cuts in social assistance
rates, social services and programmes have had a particularly harsh impact on women, in particular
single mothers, who are the majority of the poor, the majority of aduits receiving social assistance
and the majority among the users of social programmes.

24. The Conimittee is gravely concemred. that such a wealthy country as Canada has allowed the
problem of homelessness and inadequate housing to grow to such proportions that the mayors of
Canada's 10 largest cities have now declared homelessness a national disaster.

25. The Committee is concemred that provincial social assistance rates andi other income assistance
measures have clearly not been adequate to cover rental costs of the poor. In the past five years, the
number of tenants paying more than 50 per cent of their income towards rent has increaseti

by 43 per cent.

26. The Conimittee is concerniet that in both Ontario andi Quebec, govemnments have adopteti
legisiation to redirect social assistance payments directly to lantilords without the consent of
recipients, despite the fact that the Quebec Human Riglits Commission and an Ontario Human Rights
Tribunal have founti this treatment of social assistance recipients to be discriniinatory.

27. The Committee expresses its grave concemr at learning that the Govemnment of Ontario proceedeti
with its announced 21.6 per cent cuts ini social assistance i spite of clainis that tbis would force large
numbers of people from their homes.

28. The Conmmittee is concemreti that the significant reductions in provincial social assistance
programmes, flie unavailability of affordable andi appropriate housing andi widespread discrimination
with respect to housmng croate obstacles to women escaping domestic violence. Many women are
forceti, as a result of those obstacles, to choose between returning to or staying in a violent situation,
on flhc one hand, or homelessness andi inadequate food anti clothing for themselves and their children,
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on 24 November 1998. The Act denies to workfare participants the rights to join a trade union, to
bargain collectively and to strike. In response to a request from the Committee, the Government
provided no information in relation to the compatibility of the Act with the Covenant. The
Committee considers the Act to be a clear violation of article 8 of the Covenant and calls upon the
State Party to take measures to repeal the offending provisions.
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40. The Committee recommends that the State Part>' consider re-establishing a national programme
with specific cash transfers for social assistance and social services that mncludes universal
entitiements and national standards and iays down a legali>' enforceable right to adequate assistance
for ail persons in need, a right to freely chosen work, a right to appeal and a right to move freely from.
one job to another.

41. The Committee urges the State Party to establish officially a poverty line and to establish social
assistance at levels which ensure the realization of an adequate standard of living for ail.

42. The Committee recommends that federal and provincial agreements should be adjusted so as to
ensure, in whatever ways are appropriate, that services such as mental health care, home care, child
care and attendant care, shelters for battered women and legal aid for non-criminal matters, are
available at levels that ensure the right to an adequate standard of living.

43. The Committee calls upon the State Part>y to act urgently with respect to the recommendations of
RCAP. The Committee also calis upon the

State Part>' to take concrete and urgent steps to restore and respect an Aboriginal land and resource
base adequate to achieve a sustainable Aboriginal economy and culture.

44. The Committee recommends that the National Child Benefit Scheme be amended so as to
prohibit provinces from deducting the benefit from social assistance entitiements.

45. The Coninittee recommends that Canada's Employment Insurance Programme be refonned. so as
to provide adequate coverage for ail unempîoyed workers in an amount and for a duration which fuil>'
guarantees their right to social securit>'.

46. The Conunittee recommends that the federal, provincial sud territorial governiments address
homelessness and inadeauate housinç! as a national emer2encv bv reinstatinç! or increasine- as the
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5 1. The Comniittee again urges federal, provincial and territorial govemments to expand protection inhuman rights legisiation to include social and economic rights and to protect poor people i aljurisdictions from discrimination because of social or economic status. Moreover, enforcementmechanisms provided in human rights legislation need to be reinforced to ensure that all humanrights claims flot settled through mediation are promptly determined before a competent human rightstribunal, with the provision of legal aid to vulnerable groups.

52. The Conimittee, as in its review of the previous report of Canada, reiterates that economic andsocial rights should not be downgraded to "principles and objectives" in the ongoing discussionsbetween the Federal Government and the provinces and territories regarding social programmes. TheConimittee consequently urges the Federal Government to take concrete steps to ensure that theprovinces and territories are made aware of their leçY21 nhitin inApr i. tk- f'..-- - 1 1
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60. Finally, the Commnittee requests the State Party to ensure the wide dissemination in Canada of the
present concluding observations and to informn the Committee of steps taken to implement these
recommnendations in its next perîodic report.

TOP HOME INSTRUMENTS DOCUMENT INDEX SEARCH
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3. The Committee welcomes the delegation's commitment to take action to ensure effective follow-up
in Canada of the Committee's concludmng observations and to further develop and improve
mechanisms for ongoing review of compliance of the State party wîth the provisions of the Covenant.
Ini particular, the Committee welcomes the delegation's commitment to inform public opinion in
Canada about the Committee's concernis and reconimendations, to distribute the Cominittee's
concluding observations to ail members of Parliament and to ensure that a parliamentary conimittee
will hold hearings of issues arising from the Committee's observations.

4. The Committee welcomes thc final report of the Royal Commission on Aboriginal Peoples and the
declared commitment of federal and provincial govermments to work in partnership with aboriginal
peoples to address needed refonns.

5. The Committee conimends the Govemment of Canada in regard to thc Nunavut land and
govemance agreement of the eastern Arctic.

6. The Committee welcomes Uic implementation of the Employment Equity Act, which entered into
force in October 1t996, establishing a compliance regime that requires federal departments to ensure
that women, persons belonging to aboriginal and visible minorities and disabled persons constitute a
fair part of their workforce.

C. Principal areas of concemn and recommendations

7. The Conimittee, while taking note of the concept of self-determination as applied by Canada to Uic
aboriginal peoples, regrets that no explanation was given by the delegation concerning the elements
that make up that concept, and urges the State party to report adequately on implementation of article
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responsibie for overseeing impiementation of the Covenant and for reporting on any deficiencies.

11. The Connnittee is deepiy concerned that the State party so far has failed to hold a thorough public
inquiry into the death of an aboi-iginai activist who was shot dead by provincial police durmng a
peaceful demonstration regarding land dlaims in September 1995, in Ipperwash. The Comnnttee
strongly urges the State party to establish a public inquiry into ail aspects of this matter, inciuding the
role and responsibility of public officiais.

12. The Comniittee is concerned that homelessness has ied to serious health probiems and even to
death. The Conimittee recommends that the State party take positive measures required by article 6 to
address this serious problem.

13. The Committee is concerned that Canada takes the position that compeiling security interests may
be invoked to justify the removal of aliens to countries where they may face a substantial risk of
torture or cruel, inhuman or degrading treatment. The Committee refers to its General Comment on
article 7 and recommends that Canada revise this policy in order to comply with the requirements of
article 7 and to meet its obligation neyer to expel, extradite, deport or otherwise remove a person to 'a
place where treatmnent or punishment that is contrary to article 7 is a substantial risk.

14. The Conimittee expresses its concern that the State party considers that it is not required to
comply with requests for interim measures of protection issued by the Committee. The Committee
urges Canada to revise its policy so as to ensure that all such requests are heeded in order that
implementation of Covenant rights is not frustrated.

15. The Committee remains concernied about Canada's policy in relation to expulsion of long-term
alien residents, without giving full consideration ini ail cases to the protection of ail Covenant rights,
in particular under articles 23 and 24.

16. The Committee is concemred. about the increasingly intrusive measures affecting the right to
privacy, under article 17 of the Covenant, of people relying on social assistance, including
identification techniques such as flngerprinting and retinal scarming. The Coninittee recommends
that the State party take steps to ensure the elimination of such practices.

its territory
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recommends that these issues be addressed by the State party.

20. The Committee is concerned that many women have been disproportionately affected by poverty.In particular, the very high poverty rate among single mothers leaves their children without theprotection to which they are entitled under the Covenant. Wihile the delegation expressed a strong
commitment to address these inequalities in Canadian society, the Committee is concemned that manyof the programme cuts ini recent years have exacerbated these mnequalities and harmed women andother disadvantaged groups. The Committee recommends a thorough assessment of the impact ofrecent changes i social programmes on women and that action be undertaken to redress any
discriminatory effects of these changes.

2 1. The Committee sets the date for the submission of Canada's fifthi periodic report as April 2004. Iturges the State party to make available to the public the text of the State party's fourth periodic reportand these concluding observations. It requests that the next periodic report be widely disseminated
among the public, including to non-governmental organizations operating in Canada.
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ANNEX 6

Reports from the three Working Groups

WORKING GROLYP #1 - Civil society and the review of the Canadian Human Rights

Act

Key Points of Consensus and Recommendations

1 . that the Canadian Human Rights Act be arnended to incorporate international huxnan
rights obligations; to include economic, social and cultural rights; and to recognise
the principle of substantive equality.

2. that the mandate and structure of the Canadian Huinan Rights Commission be revised
to confori~ to the "Paris Principles" [United Nations' (leneral Assembly resolution
48/134 of 20 Decenmber 1993, available umder "Qeneral Assembly" at
http://wwwuher.cliAuridocda/hun'doca.isf ].

3. that the Caaingovernmnent avknowledge and act on its legal, political and moral
duty to ensure that Aboriginal Peoples and people are încluded, protected by, and
have acçess to ail human. rights, given the magnitude of the historical and continuing
systemnic violations of hua bigs and denial of recourse for Inuman. rights violations

4. hatth Cosulaton ndosethe National Aiiti-Poverty Organsto's submission to
the anaianHumn Rghits AtReview? Pae to> eplicitly incinde economic, social



9. that a mechanism be instituted to allow meaningful input and funding for human

rights and equality-seeking groups participate in future Canadian reports to Treaty

Bodies.
10. that participants explore the use of electronlo means to exihance communication

exchange amolgst human rights and euality-seeking grups.

Worldng Group #2- Civil soeiety participation in Canada i the process of reportlng

and monitoring the implementatioli of international humain rights

Recom~mendatiofls:
*Develop strategies to ensure greater autonomy of the domestic human rights

conmssions (i.e., the Québec example).

*Use international law (including customary law and treaty law) for domestic leverage.

*Challenge "dogmnas", such as the federal/provincial dichotomy and parliamentary



provides a good model.
*A goal of civil society participation should be long terni capacity building. Currently,

civil society participation only provides a "snapshot" of a human rights issue. There
is a need for constant monitoring.

*Networking should be a central theme towards accomplishing any/all of the above.
This includes networking bet-ween international and domestic NGOs working on
similar issues, and networking with NGOs from other countries to learn from their
practices and experiences (i.e., the EC).

*NGOs must clarify their roles and ensure a balance and diversification of tasks.

Next steps:
OD A strategic approach to domestic implementation of international mechanisms

must be adopted (iLe., ensure the better application of treaties).
(V The tactics on how this must be done should be endorsed by ail the NGOs

affected by it (i.e., through education, monitoring, capacity building, etc.).
(1 Instruments for follow-up to the above must be developed (iLe., annual

meetings?).
O The UN conference on Racism in 2001 may be a good opportunity to encourage

further efforts in this regard.

Report of Working Group # 3
MAKING USE 0F DOMESTIC MECHANISMS FOR MONITORING THE



- to moulti new intergovernnwental, agreements relateti to social andi economic rights and

the implementation of the recommnendation of the Royal Commission on Aboriginal

Peoples
- to develop petitions to the UiN Human Rights Conunittee baseti on the

recommendatiofls of the Committees

- to develop a follow-up plan of action baseti on the recommendations through the Social

Union Framework
iv) Revi w process of the Canadian IHuman Rights Act

That consideration be given to the CHRC playing a coordinating role among Canadian

hurnan rights commnissions to address and monitor implementation of international human

riglits obligations.

OTHER P~OINTS OF CONSENSUS FOR FUTURE ACTION

- Encourage the governimeflt of Canada to ratify the Amnerican Convention on Ilumani

Rights with appropriate reservations, to recognize the jurisietion of the Inter-Amencan

Court andi to ratify the Optional Protocol to the Convention on the Eliniinatlon of

Discriminationl Against Women.

- Develop a Complaints Tribunal (like the Agreement on Iterprovincial Trade) to

enforce intergovermental agreements to comply with international treaty obligations in

rn h éhlth- social assistance, education, using UN Conw'ittee's
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