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Vor. II.

TORONTO, OCTOBER, 1896.

No. 10

EDITORIAL.

Turning Up New Ground.

Colomnial customs, tastes and
sentiments are naturally pattern-
ed upon those of the mother-
land; and in Canada we have a
large share of old conservatism
and reverence for conventional-
ities. WWe cling much more tena-
ciously here to the less material
requirements of professional
etiquette than in England, and
we have an awe of ever losing
sight of the eternal fitness of
things in regard to the dignity
of our profession. Perhaps in
tbis direction we outdo the model
upon which we have beer fash-
ioned; and perhaps, too, we
allow the motherland to set us
an example in up-to-date common
sense and progressive improve-
ment. Few of our readers will
think that there is more of the
old-fashioned and the straight-
laced about the legal profession
in Canada than in England. Yet
we think we can make the fact
apparent. The mission of a legal

journal is to keep the profession
apprised of what is going on in
the legal world, and we are try-
ing to be a legal journal in more
than name. It may shock the
profession in Canada to learn it,
but we think it is worth know-
ing, that in England there is an
association known as “The Soli-
citors’ Benevolent Association,”
to assist lawyers in distress and
their wives and families. We can
imagine ‘the pious horror with
which some of the Ontario Bar
would have viewed the proposal
to get up such an organization
here. The idea would have been
distasteful to the refinement and
sensitiveness of a profession at
once elevated and aristocratic.
But when we see what others
are doing, we may well begin to
think that lawyers are but men,
and that the profession does not
exist by divine right, and is really
grounded on foundations quite
as human as a trade or an im-
dustry. It will not, we trust, be
thoughkt that we favour revolu-
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tionary tendencies, or that we
could believe in advanced demo-
cracy. We still str~d ap for a
reasonable venerativn for form-
ality and time-honoured custom,
and for a discreet upholding of
what has been found useful in the
past. But we must also seek to
avoid fossilization, and keep away
from extremes. There is always
room for improvement, and im-
provement is not inconsistent
with a proper regard for existing
institufions. Nor is it incompat-
ible to be at once sound and un-
vielding, for those things which
have the sanction of previous ex-
perience, and to seelt—as times
change and men and things meet
altering conditions—the modern-
izing of those things. There are
many matters pertinent to the
practice of law in Canada where
we think a too close adherence
to the ancient is pursued, and the
generalizing we are indulging in
will not, we think, be without
application. We vrefer to the
bLenevolent society in England as
indicating the spirit of modern-
ism that obtains in the most
civilized country of modern his-
tory. Ve shall have more to say
in the same direction as the
months pass by; and we are mis-
taken if the spirit which pervades
this, and will pervade future
articles on kindred subjects, does
not strike 2 responsive key in the
constituency we are addressing.
As we cast a few glances over
the field that is opened up in the
cousideration of such a line of
questions as are involved, in the
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direction spoken of, we antici-
pate that we will have to turn
up some new ground before we
are through with it., What
may be the event of such action
on our part time alone will tell.
e believe there are great possi-
bhilities in an earnest inquiry into
the conditions that obtain in the
legal profession of Canada. We
will try and do our part, and look
forward as a reward to sympa-
thetic support from the profes-
sion.
* * »

Sir Walter Besant on Crime.

It has always been noticeable
that it is easier 1o theorize than
to carry into effective operation;
and men are always mapping out
on paper beautiful schemes which
will never be materialized in any
time. We are forced to regard in
thig light the views on the extir-
pation of crime expressed recent-
Iy by Sir Walter Besant. Yet,
coming from a gentleman of his
known abilities, as well as from
the plausability they possess,
these views are not uninterest-
ing. Taking the cases of five
criminals now serving terms,
which are anywhere from the
third to the eleventh conviction,
according to the prisoner, Sir
Walter traces out the probable
future that such people will lead,
showing that under the present
system of punishment the only
thing ahead for a convict, both
from necessity and inclination, on
leaving a prison, is a return to
his old tricks. A cure for this,
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we are told, will be had from an
utterly new treatment, Punish-
ment is to be by hard labour for
a period; and then a confinement
for life with less rigorous {reat-
ment is'to follow. The prisoners
are to be allowed to earn by their
work such luxuries as beer and
tobacco. Sir Walter says: “The
method would be cheap, effica-
cious and deterrent; it would
rid us in a few months of the
greater part of our habitual
criminals; they would beget no
more children to inberit their
vices; we should shut up half
our gaols and pension off half
our police, not to speak of saving
thousands in magistrates.” This,
of course, has 5 fine sound to it,
and describes a Ttopia that the
‘world has long needed. Bu: be-
fore we get our lips to this sweet
cup what slips there are! If we
succeeded in hiving all the light-
fingered and hadly-disposed with-

in four walls, maybe there would-

be a few honest people attracted
by the opening, who would be
treading on one another’s heels
in their rush io get the vacant
job. Weare inclined to think that
ihe activity and push that some
would display would equal the
rush for office in the civil service
upon one Government going out
of power and a mew one coming
in. There would be something
remarkable in the way the ranks
would be filled up, the back line
stepping forward and standing
where the other had stood. Be-
sides, if one country adopted such
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a scheme there would be many
from  neighbouring countries,
who had not been in good luck
there, who would see a good
thing in it to flit over to the
country ‘where things ere so
promising; and in the result that
poor country would soon find a
second complete outfit of scoun-
drels for whom to supply a
prisou workshop in which they
could earn luxuries such as beer
and tobacco. This is only one
view of it; but certainly the ex-
periment would be too much for
a country to swallow at one
mouthful. Things might be pro-
pelled and gravitated in the di-
rection indicated, and if it should
still look feasible in the light of
partial esperience it could then
be extended onwards. However,
the subject is one that will not
be hurt by discussion, and Sir
Walter Besant’s views are well
worth consideration.

* * *

Law Students and Vested

Rights.

In Australia, it seems from the
reports of cases recently decided
theve, the law students and the
Beard of Examiners have been
locking horns in legal contest.
In the September number of the
Queensland Law Journal there
are there several cases in which
students have had to fight for
their rights. In Ontario there
has been some friction between
the Benchers and the law stu-
dents, but, as a general thing,

the latter have given “a grum-
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bling consent ” to measures which
have been distasteful to them.
There has been a feeling at dif-
ferent times that the Benchers
were too autocratic and high-
handed in the government of the
students. Some strong feeling
was manifested a few years ago
at the time of the establishment
of the Law School. There had
been no previous compulsory
attendance at lectures; and it
was, of course, not thought that
it would be made to apply to any
students but those who had en-
tered the society subsequently
to the creation of the Law School.
However,” there were no excep-
tions made in the general rule,
and all students entered in the
society were ordered to attend
their last three years. This was
considered a great hardship to
those who had already been on
the books of the society, and who
had paid their $50 entrance fee
on the understanding that on
attending under articles for five
years, and passing certain ex-
aminations, they. might be Called
and receive their certificate.
Then for each of these three
years an annual fee of $25 had to
be paid to the Law School, and a
student by reason of attendance
at lectures was not able to com-
mand the same salary in a law
office as he would otherwise have
been. The students claimed
“vested rights,” but nothing was
done but protesting, and every-
one gradually wheeled into line.
We think the Australia students
bursue, perhaps, a better course.
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At least an occasional show of
resistance ig better calculated to
save them from being treated un-
fairly.

* & %
The New Rules Again.

So used has a poor lo~ver got
to the perpetual grinding out of
new rules of practice that he can
hardly conceive of any that can
have got very old. He is always
hearing that Mr. This, Q.C., Mr.
Justice That and Mr. Registrar
Other are “busily engaged in the
stupendous task” of consolidat-
ing the rules, And then it must
be admitted that a consolidation
does actually appear in time, but
this poor unfortunate consolida-
tion must soon be altered beyond
recognition; and thus it goes on.
In England it is the same way.
We learn from The Law Journal
(Eng.) that it is expected that
the new rules of Court, in the
preparation of which Lord Jus-
lice Lindley, Lord Justice Kay,
Mr. Thomas Snow, Mr. W. Wills
and Mr. Stringer spent so much
time during the past sittings,
will come into operation either
at the end of Michaelmas tewn
or at the beginning of the New
Year. The draft rules will be
considered and settled by the
Rule Committee early next term.

* * *
The Lady ELawyern

Though 10 one seems much
exercised over it, it is apparent
that the time is not far distant
when we of the sterner sex shall
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find the lady practitioner brush-
ing up against us ir our law prac-
tice. Misg Clara Brett Martin
has already received permission
to be a solicitor, and her appli-
cation to be called to the Bar is
now before the Benchers, and
even if she is now refused, it is
not likely that it will be for long.
It is one of the sigas of the times
that women will come to the
front. In New York state, during
1he present month, three women
have been appointed receivers in
supplementary proceedings in
insolvency. Moreover, we have
just received the July number of
The Law Digest and Recorder,
a legal paper published at Madras,
India, from which we learn the
interesting fact that Miss Cor-

sR. 811
nelia.  Sorajbi, the first lady
lawyer in the Indian Empire, has
appeared at the Poona Sessions
Court, and appeared on a case,
addressing the jury and handling
the entire conduct of the cause.
It thus seems the lady practi-
tioner is the inmevitabl:, and
though many will regret her ad-
vent in the Court room, it is
likely that we will become used
to it, and that in years to come
we will, perhaps, see that the
objection to her practicing arose
from the novelty and unusualness
of it. Most of us thought ladies
riding on bicycles was unlady-
like and indelicate, till now that
every second lady is an active
bicyclist, we do not look upon it
in the same light.

IN THE EXCHEQUER COURT OF CANADA.
Toronto Admiralty Court.

No. 91.
JOHN SIDLEY,

Plaintiff.
AGAINST
« THE DOMINION,” THE SHIP.

Action fcr Master's wages, disbursements and
Jor arn account.

—AND—

JOEN SIDLEY,

Plaintif.
AGAINST

« THE ARCTIC,” THE SHIP.

Action for an account as co-owner,

Judgment of His Honor Judge
McDougall, Local Judge in Ad-
miralty.

Held, as to the disposition of
the costs whbere the proceeds of

the sale were insufficient to pay
the maritime liens and costs, that
the costs of the action must be
disposed of as follows:
First—Costs of sale to be a
first charge on the proceeds.
Second—Party and party costs
of both co-owners to be taxed,
and the plaintif (or defendant,
as the, case may be) to pay to the
other the aifference between one
moiety of the total amount of
said party and party costs and
hig own party and party costs.
As the result of the trial of
these two actions, tried together
by consent, and both being ac-
tions in rem between co-owners,
one of them including a claim of
the plaintiff (though part owner)
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for wages and disbursements as
master of “The Dominion,” X
have found upon the taking of
the accounts a balance in favor
of the plaintiff for nine hundred
and fifty-six dollars and pinety-
three cents ($956.93):

Both vessels have been sold
under the direction of the Cou:t,
and the gross proceeds of both
vessels was the sum of one thou-
sand four hundred dollars ($1,400)
only. Deducting the costs of
sale, there will not be a sufficient
balance of the proceeds in Court
to satisfy the plaintifl’s claim,
apart from any guestion of cests.

There is no reason why the rule
as to the incidence of costs in
partnership actions, adopted by
the Courts of law, should not
apply to actions between co-own-
ers in the Admiralty Court. That
rule appears to be, where there
are assets, to direct the payment
of the costs of taking the part-
nership accounts out of the part-
nership assets.

Where there is a deficiency of
assets, the aggregate costs of the
plaintiff and defendant ought to
be paid equally by the plaintiff
and defendant. The Court of
Admiralty has power to make an
order that the costs of a pro-
ceeding shall be paid personally
by the owners; at least that is
the rule in damage actions. The
Dundce, Holmes, 1; Haggard,
109. The John Dunn, Place,
1; William Robinson, 159. The
Volant, 1; William Robinson.
890; Ex parte Rayne, 1 Q. B.982.

I cannot see any reason for not
following this practice in actions
for an account between co-owners.

I make the following order as
to the disposition of the proceeds
of the sale of these two vessels:

1. The costs of the sale of the
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“ Arctic” will be paid out of the
proceeds of that vessel, so far us
the proceeds will ailow. I under-
stand that in the case of that
ship the sale did not produce suf-
ficient funds to pay thiese costs
in fall.

2. In the case of ihe “Domin-
ion” the costs of the sale shall
be first paid out of the proceeds.

3. The claim of the plaintiff, as
far as theé proceeds will allow,
he producing a voucher of pay-
ment to Magann of the sum of
$363.79, which sum forms part of
his claim as awarded him. In
this case, too, 1 believe, after
paying the costs of the sale, there
will not remain sufficient funds
to pay the plaintiff’s claim in
full. !

4. The total amount of the
party and party costs of both the
co-owners (there are only two),
parties in each action, shall be
taxed, and the plaintiff, Sidley
or Peters, the oiher co-owner,
as the case may be, must pay tfo
the said Peters or the plaintiff
Sidley, the difference between
one moiety of the total amount of
ihe party and party costs and his
own party and party costs. Awus-
tin v. Jackson, 11 Chy. Div. 942;
Hamer v. Giles, 11 Chy. Div. 942;
Re Potter, 13 Chy. Div. 845.

The only remaining question
is as to the costs of the interven-
ing mortgagee Magann. As the
claim of the plaintiff for wages
and disbursements absorbs the
whole fund, Magann’s mortgage
only covering thirty-two shares,
the plaintiff is entitled to be paid
in priority to the mortgage.

I dismiss the claim of the mort-
gagee intervening against the
res or proceeds, without costs.

Dated, Toronto, August 26th,
1896.
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CORRESPONDENCE.

Letters to the Editor.

Editor, Tar BaknisTer, Toronto.
Chattel Securities.

Sir,—I have read with interest
your remarks in the September
number on the case of Baker and
wife v. Ambrose (1896), 2 Q. B. D.
372, and realize the importance of
the decision, if it is applicable to
atfidavits required by our Bills of
Sale and Chattel Mortgage Acts,
as it is undoubtedly a common
practice to take these affidavits
for the sake of convenience be-
fore the solicitor acting for one
of the parties.

Since your comments were
written a full report of the case
is published ‘in the current (Octo-
ber) number of the Law Reports,
Q.B.D.,and Mr. Justice Wright’s
reasons for distinguishing this
case from Vernon v. Cooke (49 L.
J. C. P), 767, are set out at
length. His Lordship suggests
that it may be distinguishable on
the ground that there the tolici-
tor acted for both parties, instead
of for the grantee alone, as in
this case, but holds that it is
clearly so on the ground that it
was decided under a different
rule, which, by its terms, was ap-
plicable only to affidavits used in
litigious business, and that the
effect of that decision must be re-
garded as done away with by
Order XXXVIII R. 16.

In giving judgment in this case
(Vernon v. Cooke) Thesiger, L.J.,
says: “Now, we find that a prac-
tice has grown up gradually in
the Courts that when evidence is
taken by affidavit, that afidavit
shall not be sworn by an attorney
in the cause. It was not an ab-

solute rule, but a practice of par-
ticular Courts, and it appears not
to have become universal until
2 Will. 4, when in order to obtain
uniformity of practice a rule was
laid down for all the Courts.
That rule, however, was only in
respect of affidavits used in liti-
gious business.”

The old rule referred to in this
judgment is R. G. H. T. 1853, 143,
and is given in Lusl’s Practice,
1865, Vol. 2, S76. ,

Order XXXVIIIL: R. 16, under
which the decision in Baker and
Wife v. Ambrose was given, was
introduced in 1883, and provides
that “ No affidavit shall be suffi-
cient if sworn before the solici-
tor acting for the party on whose
behalf the affidavit is used.”
Comparing this with our Con-
soiidated Rule No. 613, which is
as follows, “No affidavit shall
be read or made use of for any
purpose if sworn before the soli-
citor of the party in the cause in
whose behalf the affidavit is
made, or before the clerk or part-
ner of such solicitor,” we find a
substantial difference. The words
“jn the cause” after ¢ party?”
clearly limit it to actions and
matters in litigation.  These
words are of frequent occurrence
in this connection in the old rules
and practice. 'We are not, how-
ever, without a direct authority
on the point. In Canada Per-
manent v. Todd, 22 A. R. 515, it
was contended under this rule
No. 613, that an affidavit of bona
fides in a chattel mortgage sworn
before 2 commissioner employed
in the office of the mortgagee’s
solicitor was bad. During the
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argument Osler, J.A., remarked:
“That ~ule applies only to pro-
ceedings in an action,” and this
dictum was subsequently adopted
as the judgment of the Court on
the point. R. 8. O. c. 125, 5. 28,
(The Bills of Sale and Chattel
Mortgage Acts) respecting the
taking of the affidavits required
by the Act does not in any way
affect the guestion.

In view, therefore, of the au-
thorities quoted, and for the rea-
sons given, I do not think that
the provisions of Consolidated
Rule 613 are applicable to affi-
davits taken under the provisions
of the Bills of Sale and Chattel
Mortgage Acts.

Yours truly,
B. E. BULL.

Toronto, Oct. 22, 1896.

* * *
New Bicycle La

Sir,—It is a little difficult to
understand the Scottish Judge’s
decision, noted in your last num-
Lier, that a bicycle is not a “ pas-
senger vehicle.” If it is not that,
what ig it? What is a “pas-
senger?” A person who passes
from one place to another; this
a bicyclist certainly does. Then
what is a “wvehicle”? It is a
machine going upon wheels (note
the apparent identity of the
words “vehicle” and ¢ wheel”)
to carry something, for the word
is a derivative of the Latin veho.
Then a passenger vehicle is a
machine going upon wheels to
carry a passenger. It would
be difficult to find a more precise
definition of a bicycle. To com-
pare & bicycle to a pair of skates
requires a stretch of imagination
and a misconstruction of terms,
and disregard of their meanings
which one would not expect to
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emanate from a legally trained
mind. Has not one of our County
Judges held that a bicycle is a
vehicle?

TWO WHEELS.
Toronto, Oct., 1896.

* & *
Mechanics' Lien on a Child.

Sir,—The following incident
is illustrative of the comprehen-
sive character of the law respect-
ing mechanics’ liens in one of the
southern states. It adds one
more to the humorous incidents
which are continually croppiig
up in law offices:

A medical practitioner in the
State of left with his at-
torney for collection an account
against a former patient for ser-
vices rendered in connection with
the delivery of a male child. The
debtor, on being notified to pay
the account, hastened to the at-
torney, and explained to hir that
he was not in a position to enable
him to pay the account then,
whereupon the attorney assured
him that it would be necessary
for him to file a lien against the
child. The paternal affection of
the debtor was so thoroughly
aronsed by this startling proposi-
tion that he straightway went
and procured the necessary funds
to pay the claim, and thereby
allayed the anxiety which the
suggestion had caused.

The above is an incident re-
lated to me some time ago, and
as 1 have never seen it in print
I send it to you for publication,
if it is not old. It may prove of
interest to your readers.

Yours truly,

F. W. WILSON.
Petrolia, Oct. 7, 1896.
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OSGOODE HALL NOTES.

A second division of the Court
of Appeal has been constituted as
follows: Meredith, C.J.; Rose,
Falconbridge and MacMahon,
JJ.; and it commenced sitting
on the 5th October.

* 5 ®

Mr. H. H. Robertson, of Ham-
ilton, has been appointed a

special examiner.
s * 3

The Chief Jusiice ¢f Ontario,
the Hon. J. H. Hagarty, com-

menced his six months’ leave of
absence last month. . The last
case he sat on was Montgomery
v. Corbitt on 25th September.

* * »

Chief Justice Hagarty went on
the Bench in 1856, and has ever
since continued in that capacity.
So long a service merits a more
extended notice, and this we pro-
mise our readers at an early
date.

GLIMPSES INTO OLD UPPER CANADA LITIGATION.

Vol 1, O. S. 1823-1829.

AU those things which are now
held to be of the greatest antiquity
were at one time new, and what
we to-day hold wp by example
will rank hereafter as a prece-
dent—Tacrrus.

Parer III

In a third and last paper on
the first volume of cases reported
in this province, it will not be
inappropriate to see who were
the gentlemen whose pames are
recorded as appearing before the
Court in those cases. It is al-
most certain that of all who took
part therein, Judges, lawyers and
litigants, none remain alive to-
day. It is curious, however, as
an evidence of the tendency for
the son to follow the father’s pro-
fession, to observe that there is
hardly a name which shone in
the legal world then which is not
even yet & distinguished one
among the profession of the pre-

sent and recent times. A list
has been made of those who ap-
peared, as well as the number of
times each appeared. The name
most frequently appearing is that
of Mr. Macauley, he being before
the Court in the volume under
review no less than 79 times.
His great talents were destined
at a later period of time to shed
a lustre on the Bench. The
gentleman whose name is next
in order was Mr. John Beverley
Robinson, who was engaged in 55
of the cases here reported. His
subsequent career as a Chief Jus-
tice, and as the object of the
Crown’s favour, by being created
a baronet, is well known. His
sons have earned the highest
laurels in our own times. The
name of Boulton has always been
known and carried to distinction
in the Courts of this province.
Mr. Boulton, the Solicitor-Gen-
eral, appeared during the period
we are now examining in 54



816

cases. Mr. Robert Baldwin
(whose name is revered by Re-
formers in politics) comes next
with 45 cases. He is followed
by Mr. Washburn, who appedred
35 times. These appear to have
been the leaders of the Bar, and
the other names, which I am
about to mention, seem widely
removed from the higher class.
We find these names figuring from
10 times to once: Ridout, Rolph,
Small, George S. Boulton, Cart-
wright, Taylor, Jones, Dixon,
Bethune, George Jarvis, Beard-
ley, Sinith and Ellictt. And this
completes the list. These men
were the pioneers of legal coan-
sel work in Ontario, and the
names, though without the Chris-
tian names or initials, will easily
be recognized as great men of
those times, or as the fathers of
men high up in the country’s
annals of more modern days.
It will be remembered in the
last paper an account was given
of “he case of Brock v. McLean.
sheriff. As there shewn, the
sheriff had to pay the amount
due to Brock by a debtor whom
.the sheriff bad released from
custody on the order of a clerk in
the office of AMr. Daniel Wash-
bhurn, an attornev of the Court.
Now, the sheriff felt that he was
a very much aggrieved person.
and he scems to have decided
that the last should not be heard
.of the matter in settling the case
of Brack v McLean. We accord-
Jngly find further on in the pages
of this volume of reports that
the case again came before the
Courts under the style of The
Jing v. Bidwcell. The defendant
is none other than the clerk, who
had on the instructions "of his
principal, Mr. Daniel Washburn,
ordered the release, and the pro-
ceedings were for an attachment
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for having practiced as an attor-
ney without being authorized so
to do. But the unfortunate she-
riff was not destined to get relief.
The Court seemed unanimous in
laying all the blame on the soli-
citor who had instructed the de-
fendant, and as Bidwell swore he
was not a partner, they could not
bring it home 4o him that he had
practiced as au attorney.

The writ of attachment was a
mighty weapon in old legal war-
fave. It was a sort of iegal drag-
net from which there was no
escape ounce it fastened around a
transgressor. It only issued, of
course, out of the Superior Court,
and it was not infrequently di-
rected against officers exercising
inferior jurisdiction, where there
was misbehaviour of so flagrant
a kind as to warrant it. Such a
case we have in this volame,
which has an additional interest
from the fact that it has about it
a flavour of “Drumtocty” and
“The Briar Bush.” The case, un-
fortunately, is a tale of a family
quarrel in the kirk. The Com-
mittee of the Presbyterian Church
at Williamstown, in the County
of Alexandria, in Upper Cannda.
determined to bave a minister
straight from “the land of the
mountain and the flood,” and
Alexander YWood and many
others, signed a subscription
paper, or agreement, to pay so
much per annum for the clergy-
man’s support. Now the terms
of this agreement were not com-
plied with by the elders and com-
mittee of the churel, inasmuch
as the clergyman, it was allegad,
did not answer the proper de-
seription. Notwithstanding this,
so it was alleged, YWood was sued
in the Court of Requests, and two
of the magistrates, John N:In-
tyre and Alex. McKenzle, were
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interested in the event of the
suit, the former being an elder
of the church, and the latter per-
sonally bound to see the salary
paid to the minister. They tried
he case, and though anotber
elder, whe was one of the com-
missioners of the Court of Re
quests, retired from the case be-
cause of his interest, the above
two went on, and gave judgment
againgt Wood. This was the
complexion put on things Dby
TWood’s afiidavits, and an attach-
ment issued. But after the at-
tachment had been executed and
interrogatories answered by the
magistrates, the sharp edge was
taken off some of the allegations,
and their case made to appear in
much better light. The truth
was, as the Court remarked, “ The
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partxes seem to have been acting
in a ‘wild party spirit.” One of
the magi®rates who -had been
attached had remarked at the
trial that he would take no part,
yet his name appears by mlst‘lhe
as one of those trying the case.
Then there were materio.l state-
ments of the prosecutor, which
were emphatically denied, and it
appeared that the magistrates
had not bound themselves to pay
the munister’s salary, though
ihere seemed ground for the pro-
secutor to have supposed so. The
rule was in the end discharged,
but without costs; and the magi-
strates, after having been
breught 300 miles frem their
homes, were allowed to return.
Thus ended, it is hoped, all the
trouble in the kirk.

HUMOUR OF CANADIAN BENCH AND BAR.

At a trial for breach of promise
to marry and seduction, after
the woman had given her evi-
dence she took her seat in the
body of the Courtrvom, when
the child which she bore in her
arms commenced crying. One
of the counsel, a great Toronto
lawyer, presently said, “Well,
my Lord, I presume the jury have
by this time made up their minds
whether it is I or my learned
friend who should be responsible
for that child; and the woman
can remmove it from the Court-
room.” The learned friznd, who
came from a distance, replied,
“¥Well, your Lordship, no one
can ever think that I could be
the guilty party for, as —our
Lordship knows, I do rot live
around here.”

His Lordship, C. J. Ar—-mr—
“Qh, come now, Mr. , that

does not let you out; you know
that dogs never worry sheep near
home.”
* T ®

When legislation was passed
authorizing interchange of duties
by County Court Judges, a learn-
ed counsel had occasion to attack
{he custom, and the Court agreed
with him in a measure, saying,
“ Surely it is a great hardship to
send 3 County Court Judge
among people totally unused to
his law.”

- » L 2

Counsel, after raising a number
of small objections, which were
dismissed seriatin, takes a point
which looks serious. Judge—
“Qh, that is more important;
that is a much larger hare than
any you have '\'(’.f'. started.”
Learned counsel— All the easier
to split, my Lord.”
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RECENT ENGLISH DECISIONS.

LU

IN RE WINTLE. TUCKER v.
WIN

[Norrr, J., JoLy 29, 80.~-Chancery 1)ivi-
sion.

Will — Construction — Vesting—
Gift of intermediate interest—
Power of sale—Direction to pay
and decide—Conversion.

A iestator, by his will, gave, de-
vised, and bequeatbed his resid-
vary estate as follows—that is to
82y —

“ And as to all the residue and
remainder of my estate and effects
whatsoever or wheresoever (real
and personal) I give, devise, and
bequeath the same unto ... .upon
trust to permit and suffer the
same or any part thereof to re-
main in the same state of invest-
ment as the same may ve at the
time of my decease or otherwise
“vith the consent in writing of
my said wife during her life and
afterwards at their or his own
discretiow) to call in and sell and
dispose thereof, or of any part
thereof, and to <ceceive the
money arising therefrom, and
after payment of all my just
debts...to invest the residue...
upon such securities as trustees
are by law authorized to do, and
to receive the annual income of
such investment or of my resid-
uary estate and effects until sold
or collected in as aforesaid, and
pay che same unto my said wife
-...during her life.... And from
arnd after the decease of my szid
wife upon trust to pay ang divide
the whole of my seid residuary
estate unto and equally between
all my children (if more than one,
as or in the nature of fenants in
comwon) as unto every child, if
only one. And the issue of any of
them who may have previously

died (such last-named issue to
take their parents’ share) For
their respective sole and separate
use and benefit absolutely upon
their respectively attaining the
age of twenty-one years. I em-
power the trustees or trustee for
the time being of this my will
(after the decease of my said wife)
tc apply the whole or such part as
they or he shall think fit of the
annual income of the share or
presumptive share of any of my
children or grandchildren during
mincrity for or towards his, her,
or their education or mainten-
anca.”

The testator leit eleven children
surviving him, his other children
having died irfanis and unmar-
ried. Five out of the eleven pre-
deceased the widow, two of them
having died infants and unmar-
ried, but the other three having
attained twenty-one, and left
children still living. Owing to
these and other facts it becume
necessary to determine when the
property vested, and whether it
was converted into personalty at
the death of the testator.

It was contended that Fox v.
Fox, L. R. 19 Eqg. 286, had not
been overruled by the later au-
thorities, and that the Giscretion-
ary maintenancsz clause which was
practically the same as that in
Fox v. Fox, vested the contingent
interests at the testator’s death.
As to conversion, it was urged
ithat there was a general inten-
tion to coavert, which controlled
the trustees’ prima facie option.
There was a directioc to pay and
divide, and the whole will related
to personaity.

Minors v. Battison, 46 Law J.
Rep. Chane. 2; L. R. 1 App. Cas.
428; Fletcher v. Ashburner, 1 Bro.
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€, C. 497; Mower v. Orr, 7 Hare,
475.

Robertson Macdonald, G. W.
Brabant, J. Gatey, M. L. Romer,
J. G. Butcher, 7. T. Methold, and
Gilbart Smith for the various
parties.

North, J., having decided that
the word “previously” meant
“previously to the decease ¢f my
said wife,” held that, as there was
no gift of the whole of the inter-
mediate income in any event to
the use of the legatee, but only of
so much as the trustees thought
fit to apply for maintenance, the
direction for maintenance did not
vest the contingent legacy. Fox
v. Fox was too wide. As to con-
version, there was a clear option
in the trustees to sell or not. As
there was a power of sale ex-
pressly given, it was unnecessary
to imply a trust for sale, 28 in
Mower v. Orr, where the direc-
tion to pay and divide was unae-
companied b}; any power to zell.

%*

IN RE GRAY, AXERS v. SEARS.
[Nonrg, J., Jurz 19.—Chancery Division.

Settlement — Construction — Who
take — Next-of-kin — Statute of
distribution.

The ultimate trust of the mar-
riage settlement of Mary Ann
Gray provided as follows, after
the usual trusts for children:—

“But in case there shall be no

child of the said intended mar--

riage, or no child who shall live
to attain a vested interest, then
upen trust as to the said annui-
ties and dividends for the person
and persons who shall be next-of-
kin in blood io the said Mary Ann
Gray at the time of her decease,
in case she had so died intestate
and unmarried.”

* There was a previous gift of
furniture “to the mext-of-kin in
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blood....in the manner directed
by the statute for the distribution
of intestates’ effects as if she had
died intestate and upmarried.”

Mary Ann Gray died without
children, leaving brothers snd
sisters nf the whole blood and
half blood and children of de-
ceazed brothers and sisters.

The trustees took out a sum-
mons to determine who was en-
titled.

Henry Terrell, for the trustees,
one of whom was the child of a
deceased sister, contended that
the reference to intestacy import-
ed the Statute of Distributions.

1 Badcock, for a living brother,
contended that “next-of-kin” must
be construed strictly.

A. R. Ingpen for one of half
blood.

It was admitted that the whole
and half blood had equal rights.

North, J., said that the point
was reasonably clear. The word
“go? referred to the failure of
children. There was a sufficient
reference to the statute within
‘Withy v. Mangles, 10 Cl. & F. 215;
Garrick v. Lord Camden, 14 Ves.
372; and Smith v. Campbell, 19
Ves. 400. The omission of the
words “to be divided among?”
made no difference. “ Next-of-kin
in blood ” was the same as “next
of-kin ¥ (Halton v. Foster, L. R. 3
Chanc. 505). The gift of furniture
showed that the words “ next-of-
kin blood” did not exclude the
statute. He could not imagine
why any reference to intestaly
was made if the statute was not
intended. A gift to next-of-kin
simpliciter was the same whether
the propositus was testate or in-
testate. Therefore the word “in-
testate ” must import the statute.
Whether the direction was to
« divide ” or “hold on trust for”
made no difference, as could be
tested by applying it to the case
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of a single person entitled. True,
the gift was joint, whereas the
statute gave interests in common.
That, however, did not prevent
the statute ascertaining the per-
sons and the shares. If the
shares were unequal, the direc-
tion as to joint tenancy could
have no cffect given to it.
. * * *®

RE SMITH. DAYIDSON v. MYRTLE.

[W.N. 74; 101 L. T.232; 31L.J. 413;
40 S.J. 621,

Trustees’ powers of tnvestment.

TUnder a will trustees were em-
powered to invest in the bonds,
debentures, or debenture stock of
“any company incorporated by
Act of Parliament.” The question
involved in this case was whether
they were justified in investing in
the securities of a company incor-
porated by registration under the
Companies Aet, 1862.

Held. No, they were not so jus-
tified (Kekewi‘ch‘, J;).

IN RE SMITH. BAIN v. BAIN.

{Lixprey, L.J.. Lores, L.J., Riesy, L.J.,
Jury 29.—Court of Appeal.

Security for costs—Plaintiff out of
the jurisdiction — Application
after delivery of defence—Prac-
tice—Rules of the Supreme
Count, 1893, Order LX V., rule 6.

Appeal from a decision of
Kelkewich, J., refusing an appli-
cation by the defendant that the
plaintiff might be ordered to give
security for costs, on the ground
that the application was made
after the defence in the action
had been delivered, and was,
therefore, mot made within a
reasonable time. L

J. G. Butcher for the appeal.

Stewart-Smith for the plaintiff.

Their Lordships reversed the
decision appealed from. They
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said that, as was decided in Mar-
tano v. Mann, 49 Law J. Rep.
Chane. 510; L. R. 14 Chane. Div.
419, and the Lydney and Wigpool
Iron Ore Company v. Bird, 52
Law J. Rep. Chane. 640; L. R. 23
Chanc. Div. 358, the Court had,
under Order LXV,, rule 6, of the
rules of the Supreme Court, 1883,
a discretion to order security for
costs to be given at any stage of
the proceedings, and there was
no hard-and-fast rule that the ap-
plication for security must be
made before any material step
was taken in *he action. In the
present case nothing had happen-
ed which made it improper to
order security :co Pe‘given.

LOCH AND ANOTHER v. THE
QUEENSLAND  INVESTMENT
AND LAND MORTGAGE CO.,
LIMITED.

{T.478; L.J.3879; W.N. 70; L. T.180; S.
J. 598.—In the House of Lords.

The decision in this case has
been affirmed by the House of
Lords. Consequently it is pow
definitely settled that a company
can properly agree to pay to
shareholders who have prepaid
their shares in advance of calls,
interest on the amount prepaid,
and if they do so the interest is
payable not only out of net pro-
fits, but also out of the capital of
the company, in the same way as
any other legal debt.

* * *
NORTTON v. DASHWOOD.
[40 S. J. 635.

Doces “ tapesiry ™ fixed to the wall
of a room pass under @ will to
the devisee of the house, or does
at pzass as a chattel to the execu-
ior

If intended to be fixed per-
manently to the wall it passey,
said Chitty, J., to the devisee; and
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in this case the Judge considered
that this intention existed, as the
evidence showed that the tapestry
could -not be removed from the
walls without suffering injury by
tearing, and that the removal of
the nails holding the battens to
the walls would involve some in-
jury to the brickwork.
* L d *
WHITTAKER v. SCARBOROUGH
POST NEWSPAPER CO.

[W.N.72; S.J.598; L.T.205; T.488;
L.J. 411,

If, im an action against a mevs-
paper for libel, an interrogatory
8 delivered asking the number
of copies printed and circulated
of that issue, 18 it o sufficient
answer to reply “ a considerable
number ™ ?

Yes, said the Court of Appeal
(Esher, M.R., Kay and Smith, L.
JJ.), overruling the celebrated
Times case, Parnell v. Walter, L.
R.24 Q. B. D.‘44{. (I: 194).

IN RE DOETSCH (DEC.).
[RoMER, J., JuLy 24.—Cbancery Division.

Agreement — Foreign low—* Lex
loci, contractus *—* Lex fori”

The plaintiffs were creditors of
a partnership firm of Sundheim
& Doetsch, who carried on busi-
ness in Spain; the plaintiffs’
claim arising under an agreement
between themselves and the part-
nership executed in London in
November, 1893. Doetsch died in
1894 domiciled in England, and
having appointed the defendants
his executors.

The plaintiffs brought this
action, claiming that the surplus
of the testator’s estate, after
satisfying his separate debts, was
liable in equity to the joint debts
of himself and his partner in re-
spect of the partnership, and

Barrister—26
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claiming administration. The
defendants pleaded that the plain-
tiffs’ rights under the contract
were governed by Spanish law,
according to which the plain-
tiffs were not entitled to have
any part of the testator’s
estate applied in payment of
the debt due from the partner-
ship, unless and until the
plaintiffs had (as they had not)
had recourse to and had exhaust-
ed the property of the partner-
ship.

I T. Eve, Q.0., and Howard
Wright for the plaintiffs.

Cozens-Hardy, Q.C., and J. Aus-
ter. Cartmell for the defendants.

Romer, J., held that the ob-
jection failed. The difference
between the laws of the two
countries was a difference of pro-
cedure only. It was clear that,
according to English law, the
plaintiffs were entitled to claim
against the assets which were
being administered in England
before proving that the partner-
ship property was exhausted, and
the Spanish law did not affect
their rights here (Bullock .
Caird, 44 Law J. Rep. Q. B. 124;
L. R.10 Q. B. 276). The plaintiffs’
richts were governed by the law
of England, that being the lex loci

contractus.
* +* *

HIGGINSHAW MILLS AND SPIN-
NING CO., LIMITED, RE. THE
MANCHESTER AND COUNTY
BANK v. THE HIGGINSHAW MILLS
AND SPINNING CO., LIMITED.

{L. T. 254; L. J.417; S. J. 634.

On the winding up of o company,

can a mortgagee with « right to
distrain on the company’s pre-
mises for interest conferred upon
him by the mortgage deed dis-
train for arrears of interest ?

Only by leave of the Court, and
this leave, said the Court of
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Appeal, will not be readily given
—unot so readily as it will be
given to a landlord to distrain
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for his rent, since the mortgagee
has a security for the money due
to hin.

SCRAPS OF LEGAL SMALL TALK.
Odds and Ends of Law.

YWhen will sensational and ridi-
culous absurdities cease to make

their way into the Courts? In.

the columns of 7he Alinnesotc
Law Journal there is a long and
exceedingly huhorous account of
a case which breaks the record
for triviality of law suits, The
article is witty and thrown to-
gether in an ingenious way, but
it cannot be hidden that the
parties to the action discover
themselves +o be sadly light-
minded people. XNo wonder that
the writer intimates jthat to
digest the facts requires a dose
of pepsin. A fine Tom cat styayed
on to the premises of a snmster
lady, who took a faney to it and
kept it, feeding it well, and even
securing the services of a veter-
inary to improve the cat’s health.
But now comes on the true
owner, who takes his lost cat
back to its original home. The
lady then puts in a bill for milk
supplied and carve given to the
animal during the months it was
with her; and our contemporary
states the matter is pending in
Court now. If we ever see
the decision in this grave case,
we will take particular care not
to inflict our readers with even
a reference to it. ‘When we learn
of pecple who drag such cases
into Court, we wonder less than
we did at the apparent sypport
the advocates of free silver are
getting. .
* * *

Here is a case which shows the

tendency in people to reach for
their full rights, and a little more.
In Punnicliffe v. Bay City’s Con-
sol. Railicay Co. the plaintiff, a
woman, sustained injuries which
resulted in a miscarriage. Ordin-
ary damages was not enough, a
claim being made for the loss of
the society of the child, and for
the prospective earnings that it
might become entitled to. This
part &6f the claim was not al-
lowed.

* » »*

In Tennessee a chap finding
lis residence on fire, and being in
an upper room with no escape
from his all too warm surround-
ings, jumped from the window
and sustained injuries. He then
sought damages from his land-
lord for not having a fire escape,
which he considered to being
equivalent to disrepair. He did
not succeed, however, in getting
the Court to agree with him.

*® ®* =

In an exchange we find the fol-
lowing good story of Lord Rus-
sell, which we have heard before,
but it is worth recording here:

Lord Russell’s visit to America
reminds the London Chronicle of
an ancient story. It says that
during Lord RussellP’s previous
tour in this country with Lord
Coleridge, he came in contact
with many members of the Bar,
including Mr. Evarts. It was
while walking with Mr. Evarts
one day along the banks of a
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stream that his attention was
called to a point at which Wash-
ington, according to tradition,
had thrown a dollar right across.
The water was wide, and Lord
Russell looked doubtful. “You
know o dollar went further in
those days than it goes now,” the
American lawyer blandly insinu-
ated. “Ah” said Lord Russell,
quite equal to the occasion, “ and
it may have been easy enough to
YWashington; it is well known
that he threw a sovereign across
ilie Atlantic.”
* * *

An interesting case on accident
insurance, in which everybody
can feel an interest, is Westmore-
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land v. Preferred Ace. Ins. Co.,
decided in Georgia in June last.
The policy provided that there
gshould be no liability where the
injury resulted from anything
accidentally or otherwise taken,
absorbed or inhaled; or resulting
from medical or surgical treat-
ment. The assured, in order to
avoid the pain of a surgical oper-
ation, took chloroform, and died
without the operation, his end
coming in a way that the doctors
could ! not wunderstand. 'The
chloroform was properly admin-
istered, yet the dececased, from
unknown causes, immediately
suffocated. Held, that the policy
could not be recovered on.

THE VOICE OF LEGAL JOURNALISM.

Extracts from Exchanges.

To Caliph Omar.

omar, who burned (if thou didst
burn)
The Alexandrian tomes,
1 would erect to thee an urn
Reneath Sophia’s domes.

Would that thy exemplary torch

Might bravely blaze.again,
And many manufactories scorch
Of book-inditing men!

Especially I’d have thee choke
Law libraries in sheep, .
With fire derived from ancient

Coke,
And sink in ashes deep.

Destroy the sheep—don’t save
my own—
I weary of the cram,
The misplaced diligence ' I've
shown—
But kindly spare my Lamb.

And spare, oh, spare this sup-
pliant book
Against a time of need;
Hide it away in humble nook
To serve for legal seed.

The man who writes but hundred
pages
WWhere thousands went before,
Deserves the thanks of weary
sages,
And Omar should adore.

(The above has been going the
rounds of exchanges, but we are
unaware of its origin.)

* * £

New Trials.

“These repeated new trials are
a scandal upon the administra-
tion of justice,” said Williams,
J., in delivering his judgment in
the case of Nilpatrick v. Hud-
derd. Parker & Co. It is very
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difficult to understand exactly
what the learned Judge means.
If he intends to convey the im-
pression that where a jury of lay-
men, possibly sympathetie, assess
tlle damages which a poor plain-
tiff has in fact sustained, the lia-
bility in law of the defendant
should be decided, not according
to the ideas of law of the Judges
constituting the Full Court for

the time being, but upon elee-

mosynary principles, few per-
sons will, we think, agree with

him—Australian Law Times.
* * *+

Equity and Conveyancing.

“Ne sutor ultra crepidam?” is
a maxim of great value when
applied to the drafting of Acts
of Parliament; but however
skilled the original cobbler may
be, he should beware lest Parlia-
ment interfere with bis skill.
The late Mr. Brodie is said only
to have consented to draw the
Fines and Recoveries Act on the
understanding  that neither
branch of the Legislature should
tamper with a word of the bill
as drawn by himself; the most
enterprising M.P.Jy of that time
had to keep in check their know-
ledge of conveyancing; and the
result of giving an expert a free
hand was what is probably, con-
sidering the complexity of the
subject, the best drawn Aect of
any time. If Mr. Wolstenholme
had made a similar stipulation
with reference to the Conveyanc-
ing Act, 1881, there would pro-
bably have been less mneed of
judicial interpretation of that
statute; while a satisfactory
Married Women’s Property Act
seems a task as far surpassing
the wit of man as a workable
Home Rule bill. But perbaps
the most colossal series of legis-
lative blunders over a simple
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matter has been achieved by
what are always known as Locke
King’s Acts, though they now
have a statutory “short title,”
and can be cited as “The Real
Estate Charges Acts, 1854, 1867
and 1877 ”—popular titles, how-
ever short, being apparvently con-
sidered beneath the dignity of an
Act of Parliament. The exploit
of driving coaches and horses
abreast through these unhappy
Acts has for years been the
source of much innocent merri-
ment to the guileless equity prac-
titioner. They did not apply to
leaseholds; a general direction
that debts should be paid out of
personal estate was a declara-
tion of a contravy intention; the
provisions as to a vendor’s lien
only covered the case of land
purchased by a testator, and not
that of an intestate. Even after
a horde of judicial decisions and
two amending Acts, a statute
that shall be consolidating and
really amending is urgently need-
ed to codify the law. If now
appears that where an annuity -
is granted by deed containing a
covenant to pay and a charge of
the annuity upon a freehold house
devised to trustees for a term to
secure the annuity, with powers
of distress and entry, the deed
constitutes an equitable charge
within the meaning of the Act of
1877. But it took the Court of
Appeal to decide the point—the
ground for the decision being
that the house was made security
for a debt by the deed which gave
to the annuitant an equitable in-
terest in the house. — Law
Journal (Eng.).
*x ® =
Luring to Libel.

A recent case in the Supreme
Court of New York—Miller v.
Donovan—involved an attempt
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to ‘entrap a person ivto liability
for the publication of a libellous
letter by inducing him to permit
others to read it.. It was shown
that the person defamed had
heard of the existence of such
letter, and sent agents to obtain
sight of it.  This they accom-
plished by concealing their rela-
tions to him and pretending- that
he had treated them badly. The
Court charged the jury, that if
the plaintiff invited and procured
the poblication of the letter for
the purpose of making it the
foundation of an action, it would
be most unjust that the procurer
of the alleged wrongful act
should be permitted to profit by
it unless ti zre had been a pre-
vious publication of the letter by
the defendant. This, although
undoubtedly correct and in har-
mony with the general doctrine
as to the effect of instigation to
crime as a defence to its prose-
cution, seems to be a novel point
in the law of libel.—Central Law

Journal. i
*x ® %

The Astute Married Woman.

We have long been familiar
with the married womawv s capa-
“c¢ity for successfully baffling her
creditors, and when she runs up
bills for smart gowns or dia-
monds with charming irresponsi-
bility, we can half forgive the
feminine foible; but business is
business, and when a married
woman takes to carrying on a
trade separately from her hus-
band, she really ought to be pre-
pared to meet the trader’s Ha-
bilities or face the consequences.
So at least one might think; but
the enterprising married woman
in In re Dagnall saw a third al-
ternative—dropping her busi-
ness; and having done that, she
said, “Now I am not a married
woman carrying on business sep-
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arately from my husband ” with-
in the meaning of section 1 (5) of
the Married Women’s Property
Act, 1882 1 did carry it on,and I
contracted debts which are still
unpaid, but I don’t carry it on
now, and I can’t be made a bank-
rapt.” It was a bold stroke, and
for the moment it quite nonplus-
sed a Divisional Court in Bank-
ruptcy, because sections entailing
banlkruptey disabilities have to be
construed strictly. The Court in
the end outmanceuvred the lady.
“True,” it said, “ you have ceased
to carry om business; but as
long as any debts incurred by
you in carrying on the business
are unpaid you must be treated
as still carrying on business.
Checkmate!” An artificial doc-
trine, no doubt, this; perhaps a
legal fiction; but technicality
may be played off against techni-
cality. The difficulty was that
in two cases the Court of Appeal
had held that a <ebtor was not
still carrying on business because
debts incurred in it were unpaid.
But this was under the Bank-
raptey Act, 1869; under the Act
of 1849 it was otherwise.—The
Law: Journal (Iing.).
* % %

The Lawyers Lead.

The three nominees for Gov-
ernor of this state are lawyers.
This is not strange or exceptional
We do not remember that West
Virginia has ever had a Governor
who was not a lawyer. The legal
profession is the ome practical
school that fits the citizen for
public station. Without the edu-
cation and training 3t gives, a
man in the office of Governor
would find himself at sea, timid
and without self-reliance, liable
to blunder, appointed to lead
without the qualifications for
leadership.
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It is coming to be recognized
that the legal profession is our
c¢ivil service school through which
2 man must pass if he aspires to
official station. It is recognized
not so much as a prescribed re-
quirement, as a patural, essenti:l
training. The training itself
lifts the citizen into that class
and gives him the qualities to
which, by common consen*, we-
turn to find a public officer. Pub-
lic sentiment would rebel against
any limitations to a prescribed
class—and against any such ad-
mission as that a single class
of citizens were alone com-
petent for official station, but at
the same time tacitly act upon
that hypothesis.

Our ideal Republic will ip-
clude training in the law as a
prerequisite to the exercise of
the rights of citizenship.—TVest
Virginia Bar.

* % %
Some Men Achieve Greatness.

Eugene Smith, who Is running
for clerk of the Superior Court
on the silver ticket, is a nephew
of “Whispering” Smith, who
was known to the people of the
west in the fifties and sixties as
ihe greatest collecting lawyer in
Chicago. He was the author of
a creditor’s bill which, like the
Lord’s prayer, was made to cover
all cases. James B. Bradwell
changed it somewhat and put it
in the Legal News catalogue of
blanks as No. 334, calling it che
“ Lawyer’s Drag Net.” “Whisper-
ing” Smith told the writer that
“he had tried for a quarter of a
century to find an appropriate
name for this creditor’s bill but
fajled,” and said that the Law-
yer's Drag Net was just the
thing, as it eaught all the fish,
big and little, none conld escape.”
—Chicago Legal News.

TEE BARRISTER.

Citation of American Authori-
ties by the English Courts.

“The American reports have
this month attained the dignity
of a place in a headnote of the
Law Reports. The headnote
Kennedy v. Trafford, 1896, 1 Ch.
763, says: ‘ Van Horne v. Fondu,
5 Johns. Ch. N. Y. 388, not fol-
lowed’ A decision of Chancellor
Kent is cited as authority to the
English Court of Appeal, and is
not followed. YWhy not? Be-
cause, in spite of the great attain-
ments, judgment and skill in the
application of principles of Chan-
ccllor Kent, the English Court of
Appeal did not know how far the
law aqf the State of New York
and the law of England were
alike in these matters. And
surely it is not their business to
know. It is quite bad enough to
cite foreign decisions arguendo
and by way of analogy, unless the
foreign law is proved as a fact;
the citation is even then fairly
useless. But the citation of such
foreign decisions as authorities
in an English Court should he
repressed with severity as both
dangerous and misleading. On
this point we cannot do better
than recall the strong remarks
of Lord Halsbury and Cotton and
Fry, L.Jd., In re Missouri Steam-
ship Co., 42 Cl. Div. 321,330. On
counsel proceeding to read the
judgment of the Supreme Court
of the United States in the Mon-
tana case, Lord Halsbury, C.,
said: ¢ We should treat with great
respect the opinion of eminent
American lawyers on points
which arise before us, but the
practice which seems to be in-
creasing, of quoting American
decisions as authorities, in the
same way as if they were decis-
ions in our own Courts, is wrong.
Among other things, it involves
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an inquiry, which often is not an
easy one, whether the law of
America on the subject on which
the point arises is the same as
our own.”—Sglicitors’ Journal
(Eng.).

E t 3 *
Criticism of Courts.

No Court in the United States
is exempt from criticism, but to
have any criticism on it fair and
just is the right of every Court.
The matter is chiefly important,
not to the Court or Judges, but
to the people of the nation. The
respect of law which all concede
to be the very foundation of eivil
government, is tested largely by
respect for the Courts which ad-
minister the law. Captious and
chronic critics of the Courts do
more than they could possibly do
in any other way to teach hatred
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of the law itself. The insidious
notion that law means tyranny,
which is all the time fermenting
in crime-diseased and morbid
brains, is quickened and intensi-
fied by every charge of corruption
or unfairness in the administra-
tion of law. The criticism of
judicial decisions as unsound or
wrong in law may be the privi-
lege of every citizen, whether he
be capable of judging the matter
or not, and if criticism of this
sort is in any case worthless, it
is likely to be also harmless. But
when Courts are attacked as cor-
rupt or unfair, the falsity of the
accusation, and even the reckless-
ness or malice of the libeller, does
not prevent the charges from
finding lodging in the minds of
many who have no means of
knowing the truth of the matter.
—Case and Comment-

FINDINGS' KEEPING.

Perhaps the exceeding brevity
of this proposition has prevented
it from ever having been accept-
ed as correct in law; for brevity,
though it be the very soul of wit,
goeth not so often in company
with a wig. Or, perhaps, if this
saying were as much a maxim of
the law, as undoubtedly it is an
article of belief with the few who
find, the number of these unfor-
tunate people would be mysteri-
ously multiplied, so that it would
become even unsafer to tempor-
arily relinquish one’s hat and
umbrella than it is at present.
Be this as it may, twc humble
holders of the finder’s faith have
recently been before the Law
Courts, where their errors were
duly pointed out to them, ang,
perhaps, the brief comsideration
of those errors here will be, as
the consideration: of other peo-

ple’s errors usually is, gratifying,
if not instruective.

Res nullius cedit occupanti says
the law, which, of course, is a dif-
ferent thing from the English at
the head of this article. Res nul-
lius may be something that never
belonged to anyone, as a wild ani-
mal, or it may be something that
has been voluntarily abandoned
by a former owner. But wild
animals (outside the game laws)
are scarce, and people who throw
even halfpence into the sea for
the fun of the thing are scarcer
still.  There is barely a living
to be got out of finding things
in these days, aad the places
where it is advisable to carry on
the business are not many. High-
ways, market squares, and shop-
floors seem best for the finder
who wishes io retain what he
finds; but even here, if there be
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any mark upon the thing found
by which the owner may be dis-
covered, or the thing be in such a
situation that it is reasonable to
suppose the owner knew where it
was and might be coming for it,
the finder is liable to find himself
in a eriminal Court if he forthwith
appropriates it. (See R. v. Thur-
born, 18 L. J., M. C,, 140.) Sup-
posing, however, the finder
reasonably belicves at the time of
finding that the owner cannot be
discovered, he cannot be convict-
ed of larceny, and in any case he
has a qualified property in the
thing until the owner turns up,
and may retain it against every-
one else, and maintain trover
against anyone else who ti kes it
from him. (Armory v. Delamirie,
1 Str, 504).

This seems to be about all the
“ keeping” the law admits of: and
even then, if the find be gold or
silver hidden in the earth, it may
be treasure trove, in which case
it must be given up to the Crown
on pain of fine and imprisonment.

(R. v. Thomas, 33 L. J., M. C.,, 22).

The -commercial gentleman who
picked up £55 in bank notes from
the floor of a shop where he was
calling, and who, having handed
them to the shopkeeper to adver-
tise for the owner, recovered the
amount, less expenses, three years
later, upon no owner coming for-
ward, and the famous chimney-
sweep Armory, are almost the
only instances in the hooks of
finders favoured by the law. (See
Bridges v. Hawksworth, 21 L. J.,
Q. B, 75). The former was suc-
cessful because he found the
notes in a place to which the pub-
lic had access; the shoplkeeper
had no more right to them be-
cause they were on his shop floor
than the owner in fee of a mar-
ket place would have to a shilling
dropped there by some one pass-
ing. In Armory’s case it is, of
course, obvious from the facts,
which are well known, that the
place where the jewel was found
was immaterial—From the Law
Student’s Jowrnal.

RECENT ONTARIO CASES.

High Court of Justice.

CLARK v, VIRGO.
[Berore Feravsox, J., 14ti Seer. 1896.

Tazation of Costs—(Solicitor act-
wng for two parties) only one
of whom is given costs—Enlarg-
ang time for appeal—Rule 1230.

Judgment on appeal by plain-
tiff from decision of a local tax-
ing officer in taxing the costs of
the defendant, B. E. Virgo.
There was  judgment for
plaintiff against the other de-
fendant for $270 with full costs,

and action was dismissed against
appellant with costs. Both de-
fendants defended by the same
solicitor. The officer allowed de-
fendant E. E. Virgo the full
amount of costs, not only of the
charges or terms in the bill ap-
pertaining solely to this defend-
ant’s defence, but also of those
charges or items which were com-
mon to the defence of both de-
fendants. The appeal was too
late owing to o mistake of the
solicitor in at first launching it
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before the Master in Chambers.
Held, a proper case for exercising
the disc¢retion of thie Court to en-
large the time for appealing.
Objections in writing were not
carried in before the taxing officer
as provided for by rule 1230, to
enable him to review and recon-
sider his taxation. Held, that
the provisions of those rules did
not apply to the case, the cbjec-
tion to the taxation being an ob-
jection to the principle on which
it proceeded. Held, as to the
merits, that the officer was wrong
in taxing the bill as he did. The
judgment gave E. E. Virgo his
costs, that is, his proper costs,
which term does not embrace the
costs of services performed part-
Iy for him and partly for his co-
defendant, but at most only a
proper proportionate share of
such eosts, The mode of taxa-
tion that should be adopted
where an apportionment of costs
has been directed is indicated in
Heighinaton v. Grant, 1 Beav.
228. sppeal allowed with costs,
and (unless the parties agree that
the bill shall now be taxed in To-
ronto) the bill is to go back to
the local taxing officer to be re-
taxed in accordance with his
judgment. D. L. McCarthy for
plaintiff. W, H. P. Clement for
defendant E. E. Virgo.

* * *

RE MAGANN AND BONNER.

[Berore MERreDITE, C.J., AND RosE, d., 16th
Sepr., 1896.

Querholding Tenants' Act—Ter-
mination of tenancy on sale of
property—Notice to quit—Ju-
risdiction of County Cowrt.

J. MacGregor, for tenant, ap-
pealed from judgment of second
junior Judge of County of York,
in a proceeding under the Over-
holding Tenants’ Act. The lease
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in question provided that upon
a bona fide sale of the premises
by lessor, she might “terminate
this lease at any time after the
first day of October, 1895, by giv-
ing the lessee three months’ no-
tice in writing.” A sale of the
premises was completed, and
after conveyance the purchaser
gave a notice to quit on the 1st
July, 1896, which was served on
the tenant on the 4th April, 1896.
Worrell, Q.C., for Magann, pur-
chaser, contra. Held, not a case
within seetion 2 of R. S. Q. ¢. 144,
and County Judge had not juris-
diction. Appeal allowed, but as
these proceedings were irregular,
costs to be those as on a motion
to this Court for a certiorari
under section 6 of the Act.
* * %

IRVING v. MACARTHY.

[Berore MereDITH, C.J., RoOSE, J. AND Mac-
Magox, J., 15tn Sepr., 1806,

Tritle by possession—Statute of Lim-
wtations.

Judgment on appeal by plain-
tiff from judgment of Robertson,
J., dismissing with costs action
brought to recover possession of
the east half of lot 10 in the first
concession of township of Murray,
in the County of Northumber-
land. Defendants claimed title
by possession through the late
Henry Macaulay, who entered on
the whole lot in 1840, without
legal right; or, if it should be
found that he made an agreement
to purchase the east half on 6th
March, 1852, remaining in posses-
sion, then that the agreement was
to purchase for £240, payable in
six annual instalments of £40
each, and that at most Macau-
lay thereby became tenant at
will, and his tenancy would cease
one year from date of contract,
at which time the Statute of
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Limitations would commence to
run. The action was commenced
on 19th October, 1874. The plain-
tiff contended that Macaulay paid
the first instalment under the
contract, and that the statute
would not commence to run until
default of one year thereafter, if
there was a tenancy at will, or if
not a tenancy then until the see-
ond payment became due under
the contract. Appeal allowed
with costs, and judgment to be
entered for plaintiff with costs.
Clute, Q.C., for plaintiff. Shep-
ley, Q.C, for get;eng:mts.

McDOUGALT. v. CITY OF TORONTO.
[Berore Boxp, C., 16ra Skrr. 1896.

Damages — Defective roadway —
Street Railway—Landing pas-
sengers on dangerous ground.

Judgment on question of lia-
bilities between defendants aud
ihird parties, the Toronto Rail-
way Co. Held, that the burden
of the verdict must be borne by
the third party in exoneration of
defendants. The injury happen-
ed at a spot where the street had
been openad by the servants of
the railway company, and it was
so0 left open for 16 days, without
express notice being given to the
eity to replace it—if it was the
duty of the city to replace if,
which is by no means obvious.
The evidence is that a barrier
was evected to protect the pub-
lic against or warn them from
the part of the street where the
work was going on. and that the
railway car passed the barrier
and took the passenger to the
place of accident, and_ in effect
invited him to alight in the com-
parative darkness at that point
during the night, which was the
proximate cause of the accident.
No extra costs to be occasioned
by this, as the whole matter
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should have been determined at
one hearing. Judgment for de-
fendants against third parties
without costs. Robinson, Q.C,
and W. C. Chisholm for defend-
ants.  Laidlaw, Q.C., for third
parties.
* % 2
HARGRAYE v. BARBER.

[Berone Meuweortu, C.J:, axp Rosk, J..

4z Seer., 18Y96.
Prolabition to Division Court—-

Lien for costs— Undertalking.

F. J. Travers and J. A. Mills,
for defendant, appealed from
order of TFalconbridge, J., dis-
missing motion by defendant for
prohibition to Junior Judge of
County of York, presiding in the
First Division Court, in action to
recover $80 costs, to which plain.
tiff was entitled in action in High
Court of one Wilson and himsclf
v. Gibbard. Gibbard assigned
under R. 8. 0. c. 124, 1o defend-
ant Barber, and solicitors for
Barber gave an undertaking in
the following words: “Under
instructions from Mr. Barber we
beg to request you to instruct
sherifl to withdraw bailiff from
possession of the drug stock, it
Leing  understood that the
bLailifi’s withdrawing shall not in
any way affect your lien for costs
that vou ave entitled to. This
letter is not admitling your right
cither to issue execution or to the
costg, but if you are entitled to
any lien or costs they are to be
a first charg: on the estate, and
we personally undertake, on be-
half of Mr. Barber, to have them
paid to extent of all the assets
of estate that come to hands of
assignee.” Kilmer, for plaintiff,
contra. Held, that it was com-
petent for the Divisional Court
Judge to find the question of lien
in adjudicating upon the claim.
Appeal dismissed with costs.
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SMITH v. HARTFORD FIRE INS. CO.
[Berore Bovp, C., 23rp Skrr., 1896,
Admission of Uability, but con-
tention that action premature—
Garnishment of  imsuramce
moneys.

Judgment in action for re-
covery of $490, amount of ad-
justed loss under policy of fire
insurance. The defendants ad-
mitted liability, but defended on
the greund that at the time ac-
tion was brought insurance
moneys were attached under Di-
vision Court proceedings and
could not be paid over, and there-
fore action was premature. Per
Boyd, C—It appeared that the
first four garnishing summonses
were served on defendants prior
to the bringing of this action. It
was competent for defendants to
have paid into the Division Court
the amounts thereia claimed, ag-
aregating $111.78, and have left
the balance ($380) available for
plaintiff when this action was
brought. But this was not done,
and the whole of the moncy was
retained by defendants: R. S. Q.
c. 51, 8. 189, So when the attach-
ing order of the Canada Pcrma-
nent L. and S. Co. was served on
the day after the writ issued in
this action, claiming $123.78, the
defendants could have paid that
sum into the Division Court and
held the balance free for the
plaintiff. The plaintiff objected
s the money being retained in
respect of the four first garnish-
ments, and his contention was
right, for these attachments were
discharged on 5th August, 1805,
Liefore delivery of proceedings in
this action. The only contest
that remained was to the §123
attached by the loan company,
and this was seltled by a pax-
ment of §50 to that company by
plaintiff.  The facts indicated
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that defendants were working in
favour of that company. The
delay seems to have arisen from
the action or inaction of defend-
ants, und in the result the matter
of defence has been displaced in
favour of plaintiff. Semble, also,
that the amount adjusted never
became a garnishable debt. Judg-
ment for plaintiff with costs. A.
R. Lewis, Q.C, for plaintift. W
M. Dourlas for :lefendants.

MOLSONS BANK v. BROWN.
[Berore Anrmour, C.J.. T'ALCONRRIDGE AND
Strerer, JJ., 29111 SEPT., 1896.
Summary Judgment—Special in-
dorsement—Married woman de-
fendant, and averment as to
separate estate.

D. Urquhart, for defendant, ap-
pealed from order of the Judge
of the County Court of York per-
mitting summary judgment to be
signed against defendant, a mar-
ried swoman, under rule 739. The
action was upon a promissory
note made by the married woman
as an accommodation mote, and
iaken Dby the plaintiffs with
knowledge of the fact. The spe-
cial indorsement upon the writ
of summsas contained the follow-
ing clause: “The defendant is a
married woman, and is possessed
of separate estate, and contracted
ihe indebiedness herein set out in
respect of her separate estate.”
Shepley, Q.C.. for plaintifi's, con-
tra. Appeal dismissed with
costs.

* T &
REGINA v. MATHEWSOM.
[BerForz Mrrepiti, C.J., axp Rosk, J., 15t
Sepr., 1896.

Quashing conviction—=See. 83 Lig-
wor License Act, ch. 194, R.8. O.
—Ultra vwes—Recent  Privy
Council decisions.

Judgment on motion by de-
fendant for a rule absolute in the
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first instance quashing the sum-
mary conviction of the defendant
by a justice of the peace for the
County of Renfrew, under sec-
tion 84 of the Liquor License Act,
R. 5. 0. c. 194, for tampering with
a witness, upon the ground that
that section is ultra vires of the
Ontario Legislature: Reg. V.
Lawrence, 43 U. C. R. 164. The
Attorney-General, the magistrate
and the complainant consented to
the conviction being quashed
without costs with the usual pro-
tection to the magistrate. The
result of the recent judgment of
the Privy Council being, so far
as this point is concerned, to con-
firm the decision in Req. v. Lauw-
renee, that case must be follow-
ed. Rule absolute quashing con-
vietion without costs, and with
the usual protection to the magis-
trate. . H. Blake for defend-
ant. J. R. Cartwright. Q.C., for
Attorney-General. H. M. Mowat
for magistrate and complainant.
* * *

RE C.P.R. AND CARRUTHERS.

[Berore Roserrsox, J., 26r8 Serr., 1896.

Carriage of shipment of grain—
Mixture with other grain in
carriers’ eevalor—Failure to
deliver specific grain.

Judgment upon appeal by
Joseph Harris, a claimant, from
order of Master in Chambers,
made upon application of rail-
way company as carriers of 667
bushels of wheat delivered to
them at Indian Head, Manitoba,
by W. R. Beil, to be sent to Fort
William, and addressed to the
order of La Banque Nationale,
by whom the bill of lading was
endorsed over to the appellant,
the Scottish American Invest-
ment Co.  The appellant con-
tended that the railway company
were not entitled to interplead,
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hecause they had mixed the grain
shipped with the other grain in
their elevator, and could not de-
liver the specific grain. The learn-
ed Judge negatives this conten-
tion, following Attenborough v.
St. Catherines Docls Co., 3 C. P.
D. 450, and Rice v. Nixon, 97
Iowa, 97. Appeal dismissed, with
costs to be paid by appellant to
both respondents. Marsh, Q.C.,
for appellant. Agylesworth, Q.C,,
for railway company. C. W.
Kerr for in\'e‘stxllex}t company.

MOONEY v. JOYCE.
[Berore Mrrepirs, C.J.

Joinder of two cuuses of action in
one—I1wo plaintiffs suing to-
gether for dafferent causes though
arising out of same matter.

Judgment on appeal by de-
fendants from order of Local
Judge at Sandwich refusing to
stay proceedings until plaintiffs
should have elected for whick of
the causes of action sued on they
would proceed. Plainiifi Har-
man sued for the wrongful inter-
ference of defendamts with him
in the completion of a building
which he was erecting under a
contract with the Building Com-
mittee of a church, and for as-
saulting and arresting his co-
plaintiff Mooney, his servant,
who was engaged in doing the
work, and claimed $500 damages.
Plaintiff Mooney sued for the
same assault and arrest, and
claimed $2,000 damages. Held,
that each of the causes of action
is separate and distinct, and can-
not be joined.  Smurthwaite v.
Hannay (1894), A. C. 494, specially
vefered to. Appeal allowed, and
order made that the plaintiffs do
clect within two weeks which
plaintif’s claim will be proceeded
with in this action, and do within
the same period amend the writ
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and statement of claim by striking
out all parts that refer to the
claim of the other plaintiff, and
in default that the action be dis-
missed with costs. Costs here
and below to defendants in any
event. Aylesworth, Q.C., for de-
fendants. L. G. McCarthy, for
plaintiffs.
s & %
CERRI v. SUBSIDIARY HIGH COURT

OF THE ANCISNT ORDER
OF FORESTERS.

{Berore StREET, J., 1011 OcCT., 1896.

Life insurance certificate—False
statement as to age—Statement
made in good faith—Sec. G of
52 Vict. ch. 32.

Judgment in action tried with
a jury at Toronto. Action by the
widow of the late William Cerri
to recover $1,140 and interest
upon a beneficiary certificate
issued by defendants upon his
life. The deceased obtained ad-
mission to the defendants’ order
by the untrue statement that he
was bora in 1847, and was there-
fore under 45 when he entered
the order, the truth being that he
was born in 1846, and was then
over 45. TUpon the faith of this
statement defendats admitted
him, and issued to him the certi-
ficate sued on. Had his age been
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duly stated he could not have been
admitted, because the 42nd law
proliibits the admission of any
person over 45, and he could not
have effectea the insurance, be-
cause none but members can be
insured. The jury, however,
found that the statement was
made in good faith. Held, that
section 6 of 52 Vict. ¢. 32 (0),
applies to benefit societies, and
that the plaintiff was entitled to
avail herself of its provisieas,
some action on the part of the
order being necessary to termi-
nate a membership once per-
mitted. The deceased being at
the time of his death a member
in good standing, and there being
nothing in defendants’ laws de-
priving him of his rights, his
certificate of insurance was sub-
ject only to the considerations
applicable to ordinary con-
{racts of that natuve, and was
binding on defendants, subject
only to the reduction prescribed
by section 6 in cases of & mis-
taken statement as to age. If
the parties are unable to : gree
vpon the amount payable 2 .cord-
ing to this computaticy, the
learned Judge will hear evidence
{o ascertain it. Subject to this
judgment for plairuff with costs.
G. G. Mills for plaintiff. Ajyles-
worth, Q.C., for defendants.
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