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No. 115.] BILL. 1863.]

An Act respecting Insolvency.

WHEREAS it is expedient that provision be made for the scttlement proampte,
of the estates of insolvent debtors for giving effect to arrange-

ments between them and their creditors, and for the punishment of

fraud. Therefore, Her Majesty, by and with the advice and consent
5;)f the Legislative Council and Assembly of Canada, enacts as fol-

ows:

1. This Act shall apply only to traders. ‘ Application
: ! of this Act.

OF INSOLVENCY.

2. The continuous stoppage of payment by any debtor shall be held Insolveacy
10 to constitute such debtor insolvent within the meaning of this Act,  defined.
2. Any debtor who absconds from this Province, or who secretes his
estate or effects or any part thereof, with intent to defraud his creditors:
or who makes an assignment of his estate and effects ; shall also be held
to be insolvent within the meaning of this Act.

OF VOLUNTARY ASSIGNMENTS.

3. Any insolvent desirous of making an assignment of his estates Proceedings
or who is required so to do as hereinafter provided, may call a meeting to assignan
of his creditors, by advertisement (Form A), stating in such advertise- \2on et
ment the object of such meeting : and at such meeting he shall exhibit
statements showing the position of his affairs, particularly the names
and residences of his creditors, the amount due to each, and the
amount of his assets : and.shall also produce his books of account, and
all other documents and vouckers, if required so to do by any creditor.

2. At such meecting, the creditors may name an assignee, to whom Agignee ap-
such assignment may be made ; and thereafter the insolvent shall make pointed.

95 an assignment of his estate and effects to the assignce so chosen.

3. If no assignee be named at such meeting, or at any adjournment if no assignee
thereof, the insolvent may assign his estate to any solvent creditor, not be appointed.
related, allied, or of kin to him, and being such creditor for a sum ex-
cceding $500 ; or to any official assignee nominated for the purposes of

o this Act, by the Board of Trade at the place, or within the district or
county within which the place is situate, where the insolvent has his
domicile. .

4, If any dispute arises at the first meeting of creditors as to theIn cases o
amount which any onc of the creditors is entitled to representin the dispute at

35 noination of an assignee, or upon any other question which may pro- Bt mecting
perly be discussed at such meeting; such dispute shall be decided by the
votes of the majority in number of the creditors present, or represented
by agents or proxies, exclusive of the person whose pretensions are
being voted upon ; unless a different mode of voting is herein made spe-

40 cially applicable to the subject in dispute. But no neglect or irregu- )
larity in any of the proceedings antecedent to the appointment of the g‘;f%g‘:i’:g‘e
assignee, shall vitiate an assignment subsequently made to an assignee appointment.
competent to receive it under this Act. ‘
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Formof Deed 5. The deed of assignment may be in the form B, or in any other
ofagsignment form equivalent thereto, and if executed in Upper Canada, shall be in
duplicate : and copies of the statements produced at the first meeting
of creditors shall be appended to it ; and no description or detail of the
property or cffects assigned need be inserted in such deed.
Effeet of as- 6. The assignment thereby effected, shall be held to convey to the as-
sigoment.  giomee the books of account of the insolvent, all vouchers, accounts,
letters and other papers and documents relating to his business, all
moneys and negotiable paper, stocks, bonds, and other securities, a3
well as all the estate, real and personal, moveable and immoveable; pro- 10
perty, debts, assets and cffects, which he has or may be entitled to at any
time before his discharge is cffected under this Act; excepting only such
as are exempt from scizure and sale under execution, by virtue of the
several statutes in such case made and provided.
Effect of ex- 7. The execution of the deed of assignment shall operate a legal de- 15
;’)Ce“c‘é"“ °of Tlivery of all that is thereby conveyed fo the assignee under the terms
' of this Act, subject to the obligations of the insolvent attaching to any
portion of the estate assigned. DBut no lien, privilege, right of pledge,
or of possession, can attach to, or afect the books of account, office pa-
pers, or vouchers of the insolvent. .
Copy of as- 8, Forthwith upon the exccution of the deed of assignment, the
;‘eg“({‘;“giiteg’ assignee, if appointed in Upper Canada, shall deposit one of the dupli-
PO Gates thereof, and if in Lower Canada, an authentic copy thereof, with
a copy of the Schedules thercunto annexed, in the office of the Court.
Registraion 9. If the insolvent possesses real estate, the deed of assignment may 25
of Deed ofas- he enregistered in the Registry Office for the Registration Division or
sgoment. County within which such real estate is situate; and no subse-
quent registration of any deed or instrument of any kind shall have
any force or cffect upon such real estate. And if the real estate
be in Upper Canada and the deed of assignment be executed in Lower 30
Canada before Notaries, it may be enrcgistered by memorial proved
on oath by one of such Notaries, on the production to the Registrar of a
copy of the deed certificd under the hand and official seal of the Notary
in whose custody the original remains; and if the property be inLower
Canada and the deed of assignment be executed in Upper Canada, it 86
may be enregistered by memorial or at full length in the usual manner;
but it shall not be necessary to enregister, or to refer on registration
in any manner to the statements annexed to the deed of assignment.
Deed execut-  10. If such deed be executed in Upper Canada, according to the
ed in U.C. to form of exccution of deeds prevailing there, it shall have the same 40
}"’Ee :ggcii‘c‘: foree and effect in Lower Canada as if it had been exccuted in Lower
verse, Canada before notarics. And if such deed be executed in Lower Can- .
ada before notaries it shall have the same force and effeet in Upper Can-
ada, as if had been executed in Upper Canada, accordirig to the law in
force there; and notarial authentic copies of such deed shall be treated 45
as original deeds constituting prima facie proof in themselves of their
execution and of their contents.
Pablic notice  11. Upon the exccution of a deed of assignment, the assignec shal
of execution forthwith give public notice thereof by advertising the same continuously
of deed. for the space of one month ; requiring by such advertisement (Form C,) 50
all creditors of the insolvent to furnish of their respective claims to
the assignee within two months from the date of the first publication
of such notice, and to signify to such assignee whether or not they con-
sent to the discharge of the insolvent.
Suits, &c., 12. After the execution of the deed of assignment, and the deposit 55
sgainst  in- of a duplicate or copy thercof in the office of the Court in conformity
ggl‘xtgg’zl{: with this Act, on application of the assignce, all actions, suits and
tion of as- proccedings then pending against the Insolvent shall be stayed, and
signment.  all the costs thereof shall be added to the demand for the recovery of
which they were instituted; and shall rank upon the estate as if they 60

[,
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formed part of the originaldebt; and the assignee shall proceed to
wind up the estate in conformity with the terms of this act, of the deed

of assignment, and of any instructions for his guidance which are adopted
at a meeting of creditors called for the purpose.

5 COMPULSORY LIQUIDATION.

4. The estate of an Insolvent trader becomes subject to compul- When the
sory liquidation ; ‘ sstate of an
If he absconds or is immediately about to abscond from this gager pe.
Province with intent to defraud any creditor, or to defeat or delay the comes subject
10 remedy of any creditor, or to avoid being arrcsted or served with legal to compul-
process; or if he conceals himself within this Province with a like in- 57 liquida-
tent,
If he secretes or is immediately about to scerete any part of his
estate and effects with intent to defraud his creditors or any of them.
15 If he assigns, removes or disposes of, or is about or attempting
to assign, remove or dispose of any of his property with intent to de-
fraud, defeat or delay his creditors.
If he suffers himself to be taken in execution for any debt not
due, with such intent. ) :
20 If he remains in prison or upon the gaol limits for more than
thirty days for a claim in its nature proveable under this Act, exceed-
ing the sum of §
If upon the demand of a creditor for $200 or upwards (Form D),
he refuses to make an assignment of his cstate for the benefit of his cre-
25 ditors. : '
If upon such demand, he neglects to call a meeting of his credi-
tors as provided by the third scction of this Act; or if he does not com-
plete such assignment within three days after such meeting, orif there
be an adjournment thereof, within three days after such adjournment.
30 If after such demand he continues to trade, or collects, or re-
ceives any monies due to him.
2. But no such act or omission shall justify any proceeding to place But P'°°:°g’
the estate of an insolvent in compulsory liquidation, unless proccedings jobe " 3ipin
.are taken under this Act in respeet of the same, within three months three months,
35 next after the act or omission relied upon as subjecting such cstate '
thereto ; nor after a voluntary assignment has been made, or an assignee
appointed under this Act. '
3, Upon an affidavit being made by a creditor for a sum not less than Proceedings
$200, orby the clerk or other duly authorized agent of such creditor, setting %‘;it‘“;‘fe a‘;f
40 forth the particulars of his debt, the insolvency of the person indebted tachment.
to him, and any fact or facts which under this Act subjects the estateof -
such debtor to compulsory liquidation (form E.,) ; and upon such affi-
davit being filed with the Prothonotary or Clerk of the Court; a writ of
attachment (form F.,) shall issue against the estate and effects of the
45 insolvent, addressed in Lower Canada to the Sheriff of the District in
which such writ issues, and in Upper Canada to such person as the
Judge shall direct ; requiring the person or officer charged with the exe-
cution of such writ, to seize and attach the estate and effects of the in-
solvent, and to summon him to appear before the Court to answer the
50 premises, within such time as is usual therein for the return of ordinary
writs of summons; and such writ shall be accompanied by a decla-
ration setting forth such facts and circumstances as are necessary
to be proved to sustain the issue thereof ; andshall besubject as nearly as
can be to the rules of procedure of the Court in ordinary suits, as to its
55 issue, service, return and subsequent proceedings. .
4, Immediately upon the issue of a writ of attachment under this Act, Sotice of ex-
the person charged with the execution of such writ shall give notice writ.
thereof by advertisement thereof, (form G).
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How writ 5, Under such writ of attachment the person charged with the exe-
:’ézlttd“ € cution thereof shall seize and attach all the estate and effects of the in-
) solvent within the jurisdiction of the Court, inecluding his books of
account, moneys and sccurities for money, and all his office or business
papers, documents, and vouchers of every kind and description; and 5
shall return with the writ, 2 report under oath of his action thereon.
{n d"h°se cas- 6, If in Lower Canada, the Board of Trade at the domicile or in the
iy 'aroned County or District in which is situate the domicile of the debtor, has
shall be plac- appointed official assignees for the purpose of this Act, the Sheriff shall
ed in L. C: place the estate and effects attached, in the custody of one of such offi- 10
cial assignees, who shall be guardian under such writ ; but if not he
shall appoint as guardian such solvent and responsible person as may
be willing to assume such guardianship.
Duty of such 7. The person so placed in possession shall forthwith proceed to make
person. an inventory of the estate and effects of the defendant ; and also such 15
statements of his affairs as can be made from the books, accounts and
papers attached.  And he shall file such'inventory in the Court on the
return day of the writ; and shall produce such statements at the meet-
ing of creditors called for the appointment of an official assignee.
Duty of per- 8, In Upper Canada, the person charged with the execution of such 20
son eoharged wiit shall retain in his custody the estate and effects attached until an
writin U. C. official assignee is appointed as hercinafter provided, shall make and file
an inventory of the estate of the defendant, and shall make and produce
statements of his affairs in the same manner and at the same times and
places as are hereinbefore provided with respect to guardians in Lower 25
Canada.
Proccedings 9. The alleged insolvent may present a petition to the Judge at any
to set asido piyo within five days from the return day of the writ, but not
attachment. . .
afterwards, and may thereby pray for the sctting aside of the
attachment made under such writ, on the ground that his estate has 30
not hecome subject to compulsory liquidation ; and such petition shall
be heard and determined by the Judge in a summary manner, and con-
formably to the evidence adduced before him thercon.
Meoting -~ of 10, Tmmediately upon the expiration of five days from the re-
;;;Jitgf;eﬁr turn day of the writ, if no petition to quash or to stay proceedings 35
ofassignee.  be filed ; or upon the rendering of judgment upon the petition, to quash
if it be dismissed; the Judge upon the application of the Plaintiff, or
of any ereditor intervening for the prosecution of the cause, shall order
a meeting of the ereditors to be held before him or any other Judge,
at a time and place named in such order, and after due notice thereof, 40
for the purpose of giving their advice upon the appointment of an official
assignee,
gﬁhﬁ&m&ife 11. Atthe time and place appointed, and on hearing the advice of
signee. the ereditors present upon oath, the Judge shall appoint some person
to he such official assignee, which person may either be one of the 45
persons proposed by the creditors; or in Upper Canada the person
charged with the exccution of the writ of attachment; or in Lower Can-
ada any of the official assignees named by the Board of Trade
Def-’tti(’(f mLy 12, Tustead of petitioning to quash the attachment the debtor may,
s:s;)en:ion of within the like delay, petition the judge to suspend further. proceed- 50
proceedings. ings against him and to that end to submit such petition to a meeting
of the creditors and the debtor to be called for that purpose, in order
that the creditors may determine whether the proceedings against
the debtor shall be suspended or not. .
Schedule 0 13 The debtor shall produce with such petition a schedule of his 55
lv’veithptli?ed ‘;2?5 estate, and a list of his creditors with the amount of his indebtedne_ss to
tion, each, and the places of heir respective residences, or places of business
the whole under oath.

Al
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14. Upon the schedule of the estate and the list of creditors being Dutyof Judge
furnished by the debtor, sworn to as aforesaid, the judge instead of or- 10 euc: case.
dering a meeting of creditors to be called for the appointment of an
official assignee; shall order a meeting of creditors to be called for the

5 purpose of taking into consideration the prayer of such petition, and at
such meeting shall take and record by & writing under his hand the opi-
nion of the creditors thereon.

15. The Judge. shall postpone the meeting so called if it appears Postpone-
that the creditors have not been properly and reasonably notified, or i";gft of most-

10 that important omissions have been made in the creditors’ list.
~16. The Judge shall preside at such meeting of ercditors, and the Judge to pre-
question which they shall decide shall be, ¢ Shall the debtor be procecd- 5ide at such
ed agaivst under this Act or not 77 And if the decision of the majority ™*°H"8-
in number and three-fourths in value of the creditors present be n the.
81 ncgative, it shall be in foree for three calendar months thereafter, du-
ring which time no other procecedings in insolvency shall be com-
menced against the debtor, based upon any act or omission of his which
took place previous to the institution of the proceedings so stayed by the
decision of the crediters. N
20 17. If the decision at such meeting be not in the negative the Judge §;°g§°.‘“."gs i
shall at once procced thereat to take the advice of the creditors asto the mccﬁ;lgsfon °
appointment of an official assignee and shali appoint such assignee as
hereinbefore provided.
. 18. If any question arises at such meeting respecting the araount of In case of
25 any creditor’s elaim, it shall be decided by the Judge from an inspection 2ie>1on &8 t0
of the schedules and list so sworn to by the debtor, and of the statements any creditor's
of the debtors affuirs. prepared and produced at such mecting by the claim.
guardian, or person intrusted with the writ of attachment.

19. Upon the appointment of the official assignee, the guardian, Eflect of ap-

30 or i Upper Canada the person charged with the execution of the writ, P?rf“,‘“l’e“‘ of
shall deliver the estate and effects attached, to the official assignee ; and gippe.
by the effect of his appointment, the whole of the estate and effects of
theinsolvent, asexisting at the date of the issue of the writ, and which
may acerue to him by any title whatsoever, up to the time of his discharge

35 under this Act, and whether seized or not seized under the writ of at-
tachment, shall vestin the said official assignee,in the same manner and
tothe same extent, and with the same exceptions as if a voluntary as-
‘signment of the estate of the insolyent had been on that date executed
in his favor by the insolvent. \
40  20. An authentic copy or exemplification, under the hand of the Effect of re-
propes officer of the Couart, of the order of the Judge appointing 2n of- g;‘ggf‘:}‘}“ u°£

. ficial assignee, may be enregistered at full length in uny registry office, yointment. 3
without any proof of the signature of the officer; and such enregistra-
tion shall have the same effect as to the real estate of the Insolvent and

45 in all other respects, as the enregistration of a deed of assignment under
this Act. ' . .

21. Immediately upon his appointment, the official assignee shall giv
notice thereof by advertisement (form H.) ; requiring by such notice all P
creditors of the insolvent to produce before him their cleims, and tis

30 vouchers isupport thereof.

¢ Notice of ap:
intment,

. OF ASSIGNEES. .

3. The Board of trade at any place may name any number of yersons BOﬂ[ridS of
to be official assignees for the purposes of this Act, and at the time of ;{;‘I‘n s offiial
such nomination shall declare what security for the due performance assignees,
of his duties, shall be given by each of such official assignces before

55 entering upon them ; and a copy the resolution naming such persons,
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shall be transmitted, under the hand of the Secretary of the Board,
to the Prothonotary or Clerk of the Court at the place where such Board
sits, ‘ e
Security tobe 2. Such security shall be taken in the name of office 'of the Presi-
fa’g.f?e by #s- dent of such Board of Trade, for the benefit of the creditors of any” &
’ person whose estate is, or subsequently may be, in process of liqui-
dation under this Act; and in case of the default of any such as-
signee in the performance of his duties, his seourity may be enforced
and realized by the assignee or official assignee who shall be appoint-
ed his successor. - B
Meeting of 3. The assignee shall call meetings of creditors, whenever required
creditors,  in writing so to d» by five creditors, stating in such writing, the purpose
when to be : . : : P
called by, ©f the intendid meeting : or whenever he isrequired so to do by the
* Judge, on the application of any ecreditor, of which application he shall
have notice ; or whenever he shall himself require instiuctions from 15
the creditors : and he shall state succinetly in'the notices calling meet~
ings, the purposes of the meeting.
To be subject 4, The assignee shall be subject to all rules, orders, and directions,
| oLirten ot contrary to law, or tothe provisions of this Act, which are made
77" tor his guidance by the ereditors at a meeting called for the purpose;
and until he reccives dirvections from creditors in that behalf, he shall
deposit weekly, at interest, all monies received by him, in some bank
in or ncarest to the place of business of the insolvent.

To att - . . . .
m‘?.e'tmc:sd 0?" 6. The assignee shall attend all meetings of creditors, and take and
ceting !

creditore.  preserve minates of such mectings, signed by himself, and signed and
-certified at the time by the chairman, or by three creditors present at
the meeting 5 and copies of, and extracts from such minutes, eertified
by the assignce, shall be pri=a facie evidence of the proccedings pur-

And keep  porting tobe recorded in such minutes. And he shall also keep a cor-

winutes. rect register of all his procecdings, and of all claims made to or before 20
him.

Securitytobe 5 "The ussigriee shall give such sccurity and in such manner as shall

Lo e Biven 0 o grdered by a resolution of the ereditors; and shall conform him-
self to such directions in respeet thereof, and in respect of any change
or modification thercof or addition thereto, as are subsequently con-
veyed to him by similar resolutions.

35

Powers of in- 7. All powers vested in any iusolvent which he might legally ex-
solvent vest- gcute for his own benefit, shall vest in, and be exccuted by the assignee,
edinassignee 3y jike manner, and with Lke effect as they were vested in the msol-

vent, and might have been executed by him.. 40
Winding up 8. The assignece shall wind up the affairs of the insolvent, by the
ffusirs. sale in a prudent manner, of all bank and other stocks, and of all

moveables belonging to him, and by the collection of all debts : but in
all of such respeets shall be guided by the direction of the creditors,
given as herein provided, o
Assignee's 9. The assignee, in his own name as sach, may sue for the recov-
:.’g}:t &‘f 3¢ ery of all debts due to the Insolvent; and may take, both in the pro-
W SR gecution and defence of suits, all the proceedings that the insolvent
might have taken with respect to the estate, and may intervene and
represent the insolvent in all suits or proceedings by or against him,
which are pending at thetime of his appointment. : 50
Asto doubt-" 10, After having acted with due diligence in the collection of the debts,
ful debts due if the assignee finds there remain debis due, the attempt to collect
estate. which would be more onerous than beneficial to the estate, he may re-
port the same to the creditors at a meeting thereof, duly called for the
purpose; and with their sanction he may obtain an order of the Judge
to sell the same by public auction, after such advertisements thereof, as
may be required by such order ; and pending such advertisements, the

45
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assignee shall keep a list of the debts to be sold open to inspection Proviso.
at his office, and shall also give free access to all documents and
vouchers expianatory of such debts. But all debts amounting to more
than $100, shall be sold separately.
5 11. The person who purchases a debt from the assignee, may sue for Purchaser of
it in his own name as effectually as the assignee is hereby authprised dett.
to do; and a bill of sale (form M.) signed and delivered to him by the
Assignee shall be prima facie evidence of such purchase without proof
of the handwriting of the Assignee.

10 12. Theassigneenay sellthe real estate of the insolvent ; but only after Sale of Insol-
advertisement thereof, for the same time, and in the same manner as is "e;;':. real
required in sales of real estate hy the Sheriff in the distriet where such **
real estate is situate, and to such further extent as the assignee deems
expedient. And if the price offered for any real estate at uny publie

15 sa'e duly advertised as aforesaid, is in the opinion of the assignec too
small, be may withdraw such real estate, and sell it subsequently
under such directions as he receives from the creditors. '

13. The sale of real estate in Upper Canada so made by the f}f:g]":sﬂz
assignee, shall bave the same effect as if the same had been made by py assiznee.

20 a Sheriff in Upper Canada, under a writ of execution issued in the or-
dinary course. And in Lower Canada, such sales shall have the same
effect as if made by a Sheriff under a similar writ. And the deed of
sucli sale which he executes, shall have precisely the same cffect as a
Sheriff’s deed has in the Province within which the real cstate is situate.

95 But he may grant such terms of credit as he may deem expedient, and
as may be approved of by the creditors for any part of the purchase

“money. And he shall be entitled to reserve a_special mortgage hy the
deed of rale, as security for the payment of such part of the purchase
money (form I), and such deed may be executed before witnesses,

g0 or hefore Notaries, according to the exigency of the law of the place
where the real cstate sold is situate.

14. The assignee shall be subject to the summary jurisdiction of the Assignee to
Courtor Judgein the samemanner, and to the same extentas the ordinary be sabject to
officers of the Court are subject to its jurisdiction, and the performance fygie o0 - of

85 of his duties may be enforced by the Judge on summary petition in vaca~ the Court.
tion, or by the Court on a rue interm, under penalty of imprisonment,
as for contempt of Court ; whether such duties be imposed upon him by
the deed of assignment, by instructions from the creditorsvalidly passed
by them underthis Act and communicated 4o him, or by the terms of

40 this Act. .

16. Any assignee may be removed after the period at which divi- Removal of
dends may be declaved, by a resolution passed by the creditors pre- 38'gnec-
sent or represented at a meeting duly called for the purpose.

15. The remuneration of the assignee shall be fixed by the creditors His remuner-

45 at a meeting called for the purpose; but if not so fixed before a final ation.
dividend is declared, shall be put into the dividend sheet at a rate not
exceeding five per centwm upon the cash receipts, subject to objection
by any creditor as exceeding the value of the services of the assignee,

.in the same manner as any other item of the dividend sheet.

50 17. Upon the death of an assignee the estate of the insolvent shallin the event
not descend to the heirs or the representative of the assignee; but of his death.
shall become vested in any assignee who shall be appointed by the

. creditors in his place and stead : and until the new assignee is appoint-
ed, the estate shall be under the control of the Judge, : :

55 18. After the declaration of a final dividend, the assignee may pre~ How assignee
pare his final account, and after due notice by advertisement may pre- %7 d‘;;’::;‘:
sent a petition to the Judge for his discharge from the office of assignee. g
And from the time of the first advertisement thereof, to the time of the
presentation of such petition, he shall keep such final account open for

60 mspection at his office.
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fA’liiﬁ““c‘émg‘j 19. Tho assignee shall produce and fyle with such petition abank cer-
ote with his Lificate of the deposit of any dividends remaining unclaimed in his hands,
petition  for and thereupon the judge after hearing the parties may refuse, or grant
discharge.  conditionally or unconditionally the prayer of such petition.

OF DIVIDENDS. ’

Accounts to @, Upon the expiry of the period of two months from the first insertion 5
é’i‘;i(}]‘:g;s““ of the advertizements giving notice of an assignment, or of the appoint-
prepared by ment of an oflicial assignees, or assoon as may be after the expiration of
assignee.  gsuch period, and afterwards from time to time at intervals of not more
than six months, the assignee shall prepare and keep constantly acces-
sible to the ereditors, acconnts and statements of his doings as such as-
signee, and of the position of the estate; and at similar intervals shall
prepare dividends of the estate of the inselvent.
What aebts 2, All debts due and payable by the Tnsolvent at the time_of the
may rank for pvecption of o deed of voluntary assignment, or at the time of the
payment ‘out - . . P =
of Tosoivents Appointment. of an assignee; and all debts due but not then actually 15
estate, payable, subject to such rebate of intercst as may be reasonable, shall
have the right to rank upon the estate of the Insolvent.
Contingent 3. If any creditor of the Insolvent cluims upon a contract dependent
claims, provi- yy g1 condition or contingency, which does not happen previous to
sion for pay- . 7. 10
ment of, the declaration of the first dividend, a dividend shall be rescrved upon 20
the amount of such conditional or contirigent claim until the condition
or contingeney is determined, unifess un estimate of the value thercof
be agreed to, or fined by arbitration by and between the Claimant and
the Assignee : in which case such value shall be ranked upon as a deb
payable abzolutely. 25
Preparation . In the preparation of the dividend sheet dne regard shall be had,
ofdividend  to he rank und privilege of every crediior, which rank and privilege,
shiect. upon whatever they may legally be founded, shall not be disturbed by
the provisions of this Act. Dut no dividend shall be paid to any cre-
ditor holding eolluteral security for his claim, until such sccurity has 30
Leen assigned and delivered to the assignee, and the proceeds thercof
distribnted with a due regard to the privilege of such creditor thereon.
And the balance dne such creditor, after deduction of thz amount re-
ccived by him from the proceeds of such security shall be the amount for
which he shall rank as a ereditor on the estate as'to dividends therefrom, 35
as to voting at meetings of creditors, and in computing the proportion
of ereditors, wheneverunder this Act such proportion is required to be
ascertuine. * '
Uowcreditors 5. The amount due to a creditor upon cach separate item of his claim
shall ’.“:k\;"r at the iime of the assignment, or of the appointment of the official 40
Mame ™ assignee, as the case may be, shall form part of the amount for which he
shall rank upon the estate of the insolvent, until such item of claim be
paid in full, except in cases of deduction of the proceeds of collateral
security as hereinbefore provided.  But no claim or part of a claimshall
- be permitted to be rauked upon more thau once, whether the claim so 45
.. to rank be made by the same person or by different persons.
l";:ta ifvgsﬁ: 6. If the insolvent owes debts both individually and as a member of a
dividually  co-partnership, or as a member of two different co-partnerships, the
and a3 co- claims against himn shall rank first upon the estate by which the debts
partner. they represent were contracted, and shall only rank upon the other after 50
all the creditors of that other have been paid in full.
Allowanee to 7. The creditors, or the same proportion of them that may grant a dis-
insolvent. - charge to the debtor under this Act, may allot to the Insolvent by way
of allowance, any sum of money, or any property they may think proper;
and the allovance so made shall be inserted in  the dividend sheet, and 55
shall be subject to contestation like any othier-item of collocation there-
in, but only on the.ground of fraud or deceit in procuring it, or of the
absence of cunsent by a sufficient proportion of the creditors.
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8. So soon as a dividend sheet is prepared, notice thereof (form K) Notice of div-
shall be given by advertisement, and after the expiry of six juridical idend sheet.
days from the day of the last publication of such advertisement all divi-
dends which have not been objected to within that period shall be paid.

5 9. If it appears to the assignee on his examination of the books of In case insol-

the insolvent, that the.insolvent has creditors not named by him in ;ies'::{g;'},":‘tl

his statements, and who have not filed claims before such assignee; it his creditors,
ghall be his duty to reserve dividends for such creditors and to notify
them of such reserve ; which notification may be by letter through

10 the post, addressed to such creditors’ domicile as nearly as the same can
be ascertained by the assignee.—And if such creditors do not fyle
their claims and apply for such dividends previous to the declaration
of the last dividend of the estate, the dividends reserved for them shall
form part of such last dividend.

15 10. If any dividend be objected to, within the said period, of six In case of ob-
days, and any dispute arises between the creditors of the insolvent or jections to or
between him and any creditor, as to the correet amount of the claim of 23‘;?;?‘1;’:;'
any creditor, or as to the ranking or privilege of the cluim of any cre- dends.
ditor upon such dividend sheet ; the assignec shall obtain from the

0 creditor whose claim or ranking is disputed, his statements and vouchers
in support thereof, and from the insolvent or opposing creditor, a
statement shewing his pretensions as to the amount thereof, and shall
hear and cxamine the parties and their witnesses under oath ; which
oath the assignee is hereby empowercd to administer ; and shall take

5 clear notes in writing of the parol evidence adduced before him, and
shall examine and verify the statements submitted to him by the books
and accounts of the insolvent and by such evidence, vouchers and state-
ments as may be furnished to him ; and shall make an award in the
premises, which shall be final, unless appealed from within three days

30 from the date of its communication to the parties to the dispute.

11. The creditors may by resolution authorize and direct the costs of Sf‘:‘i."f cen~

_the contestation of any claim or any dividend to.be paid out of thees- o o
tate; and may make such order either before or pending any such con-
testation, Pondi

85 19, Pending any appeal, the assignee shall reserve a dividend equal p::ld'“g sp-
to the amount of dividend claimed. )

13. All dividends remaining unclaimed at the time of the discharge of Unclaimed
the assignee shall beleft in the bank where they are deposited for three g:;;;df;;':‘]’;_
years, and if still unclaimed, shall then be paid over by such bank with gith,

40 the interest accrued theveon, to the Provincial Government; and if af-
terwards auly claimed shall be paid over to the persons entitled thereto
with intercst at the rate of three per eentum per annum from the time of
its reception thereof by the Government.

14. 1f any balance remains of the estate of the insolvent, or of the Balance of es-

45 proceeds thereof, after the payment in full of all debts due by the in- tate after pay-
olvent, such balance shall be paid over to the insolvent upon his pe- i
tition to that effect, duly notified to the creditors by advertisement, and

granted by the Judge.

OF LEASES.
7. If the insolvent holds property under a lease extending beyond- How unex-
50 the year current under the terms of the lease at the time of his in- Firedjeases
solvency, the creditors shall meet and decide whether such lease shall g ¢
be retained in whole or in part, or whether the unexpired term thereof
after the- property shall cease to be required for the use of the estate,
shall be sold for the benefit of the estate or cancelled, as hereinafter
5 provided ; or whether, an at the end of what yearly term thereof the
lease shall terminate ; and the decision of the creditors shall be final.
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How lessor's 2. The lessor shallin such case be collocated in the dividend sheet for
claim shallbe the amount of rent due, and also of the rent for the current year, and
paid. for the further periods of one year during which the leased property
is required for the use of the estate ; and such collocation shall be made
and be payable in the same mannerand upon the same conditions as are 5
hereinbefore provided with reference to creditors holding security ;
such security in the casc of the lessor being his legal lien and privilege,
upon the cffects in and upon the property leased.
In case the 3. If thelessor signifiés to the assignee his willingness to cancel the
lease B¢ €41 Jease from and after the period during which he is hereby authorized to
) claim rent for the leased premises, all liability to him by the estate of
the Insolvent for rent after such period shall cease ; and when such period
expires the assignee shall consent to the cancelling of the'lease and shall
In caso of sale deliver the leased premises over to the lessor; but if not,and if the un-
of unexpired €Xpired term of the lease be sold, the sale shall be binding upon the les- 15
term. sor ; and the estate of the insolvent shall be thereafter discharged from
all claim for rent, if at the time thereof the purchaser be solvent and of
good credit and repute.

10

OF APPEAL.

Procecedings 8, There shall be an appeal to the Judge from the award of an as-
inappealfrom gimee made under the 10th sub-section of the 6th section of this Act, 20
:iz‘;rei'd " which appeal shall be by swnmary Petition, of which due noticeshall be
given to theopposite party and to the assignee; andtheassignee shall at.
tend before the Judge at the time and place indicated in suchnotice, and
shall produce before him all evidence, notes of evidence, books or proved
extracts from books, documents, vouchers and papers having reference 25
to the matter in dispute: and thereupon the Judge may confirm such
award, or modify it, by such order as will satisfy the ends of justice.
- Appeal from 2. If the Judge reverses or modifies the decision of the assignee, any
decisionof the of the parties may appeal from hisjudgmentin Lower Canada to the Court
Judge, of Queen’s Bench for Lower Canada on the Appeal side thereof; and in 30-
Upper Canada to cither of the superior common law courts or to the
couwrt of chaneery, or to any of the judges of the said courts; upon an .
appeal being first allowed by one of such judges. :
But notice of 3. Such appcal shall not be permitted unless the party desiring to
%Iépeilvem;“t appeal notifies the opposite party or his agent or attorney during the day 35
i wer. nwhich the judgment of the Judge is rendered, of his intention to ap-
tain period»  peal 3 and unless within ten juridicial days thercafter he causes to be
served upon the opposite party and upon the assignee, a Petitionin ap- -
peal setting forth the Petition to the Judge, and his decision thereon
and praying for its revision : and also within the said period of ten days 40-
causes security to he given before the Judge by two sufficient sureties,
that he will duly prosecute such appeal, and pay all costs incurred by
reason thercof by the respondent. '
Presenting of 4. The Detition in appeal, when the appeal is to a court, shall be
petition inap- presented on the first day of the term next following the service of the 45
peal. Pctition in appeal and the putting in of the sccurity in appeal, and
shall not be thereafter received ; and when the appealis to a judge the
petition shall be presented within ten daysafter putting insecurity, and
shall not thereafter be received : and onor before the!day of the pre- 50
sentation of the petition, th¢ assignec shall file in the Office of the Court
of Appeal, or of the court to which the’judge appealéd’to belongs, the
evidence, papers, and documents whi¢h -had been previously produced
before the Judge, and thereupon the appeal shall be proceeded with and
. decided according to the practice of, the. Court. R
thcase peti- 5. If the party appellant does not present his petition on the day 55
presonted.  fixed for that purpose, the Court, or Judge selected to be appealed to,

e
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‘a8 the case may be, shall order the record to be returned to the assignee,

and the party respondent may on the following.or any other day dur-

‘ing thé same term produce before the Court, or within six days there-

- after before such Judge, the copy of Petition served upon him, and
5 obtain costs thereon against the appellant.

6. The costsin appeal shall be in the discretion of the Court or of the, Costsinap- -
Judge appealed to, as the case may be. : ‘peale

0¥ FRAUD AND FRAUDULENT PREFERENCES.

9. All Contracts made by an insolvent, with intent fraudulently to Fraudulent |
impede or obstruct his creditors in their remedies against him ; or with 90“1"“‘5 by -
10 intent to defraud his creditors, or any of them; and which have the ef- 1nsolvent void
fect of impeding or obstructing the creditors in their remedies, or of in-
juring them, or any of them, are prohibited, and are null and void. )
2. All gratuitous contracts made by an insolvent with any person YWhatshallbe
whomsoever : and all onerous contracts'by which creditors are injured ddﬁgfcgﬁud
15 or obstructed, made by an insolvent with a person knowing his insol- tracts.
veney or after his insolvency is public and notorious, are presumed to
be made with intent to defraud his creditors. - ‘
8. An oncrous contract by which creditors are injured or obstructed, Contracts
made by an insolvent with a person ignorant of his insolvency, and m‘;de by in-
20 before it has become public and notorious, is voidable, and may be sct jpi i ey
aside at the suit of the assignee or of any creditor ; upon such terms as cases. "
-to the protection of such person from actual loss or hability by reason
of such contract, as the Court may order. .
4. If any sale, deposit, pledge, transfer, gift in payment, or payment, In what case
25 whether by way of security for payment, or of payment of any debt, preferential
be made by any persou to any creditor, in ¢ontemplztion of insolvency, Siosbe-
whereby such creditor obtains or will obtain an unjust prefercnce over deemed fran-
the other creditors : and such person, within thirty days thereafter be- duleat.
comes insolvent, such sale, deposit, pledge, transfer, gift in payment, or
80 payment is presumed to be made in fraud of creditors and is null and
void, and the subject thercof may he recovered back for the benefit of
the estate by the assignee, or by any creditor, in any Court of com-
petent jurisdiction. ' '
5. BEvery payment made within thirty days next before insolvency by When pay-
85a trader unable to meet his engagements i full, to a creditor knowing Jents Sh:l“
such inability, is presumed to be made with intent to defraud the credi- guyghisns.
tors, and is void ; and the amount paid may be recovered back by suit
in any competent Court by the assignee, or by’ any creditor, for the
benefit of the estate. :
40 6. Any transfer of a debt due by the insolvent, made within thirty Transfer of
days next previous to his insolvency, or at any time afterwards, to g::cffm‘lil‘t‘-" by
a debtor, knowing the insolvent to be unable to meet his engagements, )
or in contemplation of his insolvency ; for the purpose of enabling the
. -, debtor to set up by way compensation or set off the debt so transfer-
45 red, isnull and void as regards the estate of the insolvent ; and the debt
due to the estate of the msolvent shall not be compensated or affected
in any manner by a claim so acquired. Butthe purchasér thereof may
rank on the estate in the place and stead of - the original creditor. :
7. Any trader who purchases goods on credit, or procures advances in Certain other
50 money, knowing himself to be unable to meet his engagements, and frauds de-
concealing the fact from the person thereby becoming his.creditor, with “***
the intent to defraud such person ; or who purchases :goods or incurs
~debts in contemplation of insolvency, with intent to defraud the person
~ thereby becoming his creditor; or who by any false  pretence obtains a
.55 term of credit for the payment of the price or any part of the price of
. -any g00‘ds, wares or merchandise, with intent to' defraud the seller
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thereof ; and who shall afterwards become insolvent without having
paid the debt or debts so incurred ; shall be held to be guilty of a fraud;

Punighment, and shall be liable to imprisonment for such time as the Court may
order, not excecding years, to compel payment of the debt so
incurred by him, and of all costs incurred in endeavouring to enforce 5
the collcetion thereof, unless such debt and costs be sooner paid. And if
such debt or debts be incurred by a trading company, then every mem-
‘ber thercof who shall not prove himself to have been ignorant of the
incurring, and of the intention to incur, such debt or debts, shall be

Proviso. severally liable.  Provided always, that in the suit or proceeding taken 10
for the recovery of such debt or debts, the defendant be charged with
such fraud, and be declared to be guilty of it by the judgment ren-
dered in such suit or proceeding.

OF COMPOSITION AND DISCHARGE.

When adeed  H@. A deed of composition and discharge executed by the majority in
of °°‘"11’{’5if' number, and three-fourths in value of the ercditors of an insolvent, who 15
}fig;&a,,. b are respectively ereditors for sums of one hundred dollars and upwards
© ghall have the same effect with regard to the remainder of his creditors,
and be binding to the same extent upon him, and upon them, as if they
were also parties to it.  And such a deed may be validly‘made cither
before, pending, or after proceedings upon a voluntary assignment, or 20
for the compulsory liquidation of the estate of the insolvent.
Time within 2. If the insolvent procures a deed of composition and discharge, to
ggr’f&‘;glr‘:f" be duly exccuted as aforesaid, and deposits it with the assignee or
position must Official assignee pending the proceedings upon a voluntary assignment or
be made,  for compulsory liquidation; after the period hereinbefore fixed as that 25
after which.dividends may be declared has elapsed, the assignee shall give
notice of such deposithby advertisement ; and if opposition to such composi-
tion and discharge, be not made within six juridical days after the last
publication of such notice, he shall act upon such deed of composition
and discharge according to its terms. But if any opposition be made 30
within the said period, then he sball abstuin from taking any action
upon such deed until the same has been confirmed, as hereinafter pro-
vided.
Effectof con- 3. The consent of the said proportion of creditors to the discharge
sentof credit- of g debtor after a voluntary assignment absolutely frees and dis- 85
grs to deblor charges hiim from all liabilities whatsoever existing against him, (except
*"  such as hercinafter specially excepted), which are mentioned and set
forth in the statement of his aflairs annexed to the deed of assignment,
or which are shewn by any statement subsequently furnished to the as-
signee within the delay hereinbefore fixed for that purpose, or upon 40
which dividends are accepted from the assignee : whether such debts
be exigible or not at the time of his insolvency, and whether direct or
indirect, and without any stipulation to that cffect being required to be
inserted in the deed of assignment. Andif the holder of any negotia-
ble paper is unknown to the insolvent, the insertion of the particulars4§
of such paper in the statement of the insolvent, vith the declaration that
the holder thercof is unknown to him, shall bring the debt represented
by such paper, and the holder thercof, within the operation of this sec-
tion.
But certain 4. The discharge of the insolvent under a voluntary assignment made 50
creditors not under the provisions of this Act, shall not apply to the claims of any
affected by  creditor or creditors who are not named by him in his statemerits at
g;:g{?gf; o the first meeting of his creditors, or who do not afterwards make such
claims or accept dividends thereon from the assignee; mnor to the
debt arising upon any negotiable security nct mentioned in the state- 55
ments annexed to the deed of assignment as being in the hands of an
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unkown holder—unless the holder thereof afterwards claims, or accepts
dividend$ thereon. . .

5. The consent to a discharge under a voluntary assignment under Effect of dis-
this Act, or the execution of a déed of composition or discharge, shall "h“gge ag e
5 not operate any change in the liability of any person or company, sg:c",:d‘ﬁf;“

secondarily liable for the debts of the insolvent, either as drawer or en- liable for
dorser of negotiable paper, or as guaranter, surety or otherwise ; nor debtsotinsol-
affect any mortgage, hypotheque, lien or collateral security held by any vent.
creditor as security for any debt therebydischarged.

10 6. The discharge effected by such consent or by the execution of a Certain other
deed of composition or of discharge, shall not apply to any debt for ggb;fogf":g:;_
enforcing the payment of which the imprisonment of the debtoris per- ation of dis-
mitted by this Act; nor to any debt duc as damagesfor personal charge.
wrongs, or as a penalty for any offence of which the insolvent has heen

15 convicted : or as a balance of account duc by the insolvent as an assignee,
tator, curator, trustee, executor or public oficer ; nor shall such debts, nor
any privileged debts, nor the creditors thereof, be computed in ascer-
taining whether a sufficient proportion of the creditors of the insolvent
have accepted his assignment : Provided always, that if the creditors of

20 any such debts accept dividends under the assignment or become parties
to the deed of composition and discharge, such debts shall be computed,
and shall be dischaged in the same manner as ordinary debts.

7. An insolvent who has procured consent to his discharge under a Procecdings
voluntary Assignment, or the exccution of adeed of composition or of tooﬂggl::rll:tion

95 discharge, within the meanmg of this Act, may apply by petition to the of discharge,
Court in Lower Canada, or in Upper Canada to the Judge, for a confirma-
tion of the discharge effected therchy : and notice of such application shall
be given by advertisement in the Canada Glazettefor two months ; andalso
nor the same period in TUpper Canada, in onc newspaper, and

o if Lower Canada, in one newspaper published in  French, and

in one newspaper published in Euglish, in or nearest to the place

of residence of the insolvent ; and upon such application, any creditor ‘

of thae insolvent muy appear and oppose such confirmation, either upon

the ground of fraud or fraudulent preference within the meaning of

this Act, or of fraud or evil practice in procuring the consens of

the creditors to the discharge or their execution of the deed of

composition or of discharge, as the case maybe; orof the insuffi-

ciency in number or valuc of the creditors accepting or executing the

same, or of the fraudulent retention and eoncealment by the insolvent

of some portion of his estate or effects, or of the evasion, prevarication,

40 or false swearing of the insolvent upon examination as to his estate and
effects. _

8. The court or judge, as the casemay be, upon hearing such appli- Power of
cation, the objections thereto, and any cvidence adduced ;  shall have So3r
power either to grant such confirmation absolutely, suspensively, or g

45 conditionally, or may absolutely refuse the same.

9. Until the court or judge, as the case may be, has confirmed such
discharge, the burden of proof of the discharge being completely effected
uader the provisions of this Act, shall be upon the insolvent; but the
confirmation'thereof shall render the discharge thereby confirmed, final

0 and conclusive ; and an authentic copy of the judgment confirming the
same shall be sufficient cvidence, as well of such discharge as of the
confirmation thereof. o L

10. If after the expiration of two years from the date of a volun- :E:_’f;xfg;
tary assignment made under this Act: or from the date of the appoint- ply to the

55 ment of an official assignee as the case may be; the insolvent has not Court for dis-
obtained from the required proportion of creditors, a consent to hig ¢"3"8%
discharge under a voluntary assignment or the execution of a dced of
composition and discharge, he may in like manner apply to the Court

35

Effect of con-
firmation.
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in Lower Canada, or to the judge in Upper Canada, by petition to grant
himhis discharge ; first giving notice of such application, (Form N,})in
the manner hereinbefore provided for notice of applications for confirma-
mation of discharge. .
Opposing ap- 11. Upon such application any creditor of the insolvent may ap- g
plication.  pear and oppose the granting of such discharge either upon the ground
of fraud or fraudulent preference within the meaning of this Act;
or of the fraudulent retention, concealment, or disposition of any por-
tion of his estate aud cffects: or of the evasion, prevarication or false
swearing of the insolvent upon his cxamination as to his estate and 1
effects.
Judgmeat of 12. The Court or judge, as the case may be, after hearing the as-.
court. signee, the insolvent, and the ohjecting creditors, and any evidence that
may be adduced may cither grant the discharge of the insolvent abso- {5
lutely, conditionally or suspensively ; or may refuse it absolutely.
Discharge,&c. 13, Any discharge or composition and any confirmation of any dis-
pbintned B charge or composition, which has been obtained by fraud or fraudulent
void. preference, or by means of the consent 5f any creditor, procured by the
payment to such creditor of any valuable consideration for suchconser:d
shall be null and void. 20

-t

EXAMINATION OF TIIE INSOLVENT AND OTHERS.

When and B1. The insolvent may befrom time to time examined as to his.cs-

:;‘;‘; eolvent tate andcffects upon oath, hefore the Judge, by the assignee or by any

ined. ereditor ; upon an order from the Judge obtained without notice to
the insolvent, upon petition, setting forth satisfactory reasons for such
order—and he may also be examined in like manner upon a subpana,
issued as of course without such order, in any action in which a writ of
attachment has been issued against his estate and cffects; which subpena gg
may be procurcd by the plaintiff, or by any creditor intervening in the
action for that purpose, or by the assignee,

Ezxamination "2, The Insolvent may also be so examined by the assignee or by any

gi'e‘fﬁf;%"“c o ereditor, on the application of the insolvent for a discherge or for confir-

) mation of such discharge, atany stage of such proceedings : oruponany gz
petition to set aside an attachment in the proceedings for the compul-
sory liquidation of hisestate. ’

Wife of jnsol- 8+ The wife of the insolvent, and any other person who is helieved to

ventmay be possess information respecting the estate or effects of theinsolvent, may

examined. 350 be from time to time examined before the Judge upon oath, as to such 4¢
estate or cffects, upon an order from the Judge to that effect ; which
order the Judge may grant upon petition sctting forth satisfactory rea-
sons for sueh order, without notice to the insolvent or to his wife,
or to the party to be so examined.

Insolvent to 4. The insolvent shall attend all mectings of his ereditors, and 45

attend meet shall answer all questions that may be put to him at such meetings

i‘;gjiggrgis touching his business, and touching his estate and effects.

Conduct of 5. Any person summoned for cxamination or under examination un-

witocsses.  der this Act shall be subject to procecedings and punishments similar
to those which may be taken against or inflicted upon ordinary witnesses. 5o
And on application, the Judge may in his discretion tax persons so ex-

Their costs. amined and order them to be paid such taxation out of the estate or
otherwise.

OF PROCEDURE GENERALLY,
Notices under 2. Notice of meetings of creditors and all other notices herein required

. . . 3 . - - . r'
thl; Act, how to he given by advertisement, without speeial designation of the nature 55
tobe given. ¢ cuch notice, shall be'so given by publieation thereof for two weeks - -
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in the Canada Gazette also in Lower Canada in every issue during

two weeks of one newspaper in English and one in French, and

in Upper Canada, in onc newspaper in English publiched at or

nearest to the place where the proceedings are being carried on, if such

newspapers are published within ten miles of such place; and in

5 any case the assignec or person giving such notice shall also address

notices thereof to all creditors and to all representatives of foreign cre-

ditors, within the Province, and shall mail the same with the postage

thereon paid, at the time of the insertion of the first advertisement.

2. The questions discussed at meetings of creditors shall be decided Decision of

10 by the majority in number and value present or represented at such questions.
mecting, unless herein otherwise specially provided. But if the majority
in number do not agree with the majority in value, the mecting may be
adjourned for a period of not less than fifteen days, of which adjourn-
ment notice by advertisement shall be given; and if the adjouwrned
meeting has the same result, the views of cach section of the creditors
shall be embodied in resolutions, and such resolutions shall be referred
to the Judge, who shall decide between them.

3. The claims of creditors shall be furnished to the assignee in writing Claims of cre.
20 and shall specify what secwity if any, the creditor holds for the pay- ditors.
=¥ ment of his claim; and if none, then it shall-also be so therein stated.

4. The claims shall be attested under oath, taken in Canada before How to be at-
any Judge, Commissioner for taking Affidavits, or Justice of the Peace ; tested:
and out of Canada, before any Judge of a Court of Record, any Com-

_ missioner for taking affidavits appointed by any Canadian Court, the
25 Chief Municipal Officer of any Town or City, or any British Consul or
Vice-Consul. '
5. If,in Lower Canada, any claim besccured by Aypotheque upon the Claims se-
real estate of the Insolvent, or if it consist of any hypotheque or privilege S3ed b7 Ay-
) ’ y nyp 1 P g potheque or
upon such real estate or any part thereof, the nature of such Aypotheque privitege.
0 or privilege sholl be summarily specified in such clam: But unless such
claim be fyled with the assignee, with the deeds and documents in sup-
port thercof within three days from the day ‘of sale of the property
affected therchy, or if not, unless leave'to fyle the same be afterwards |
h . X o . Who may
obtained from the Judge upon special cause shewn, previous to the dis- ;110 ama-
tribution of the proceeds of such réal estate, such claim shall not be en- vits under
titled toany preferential collocation uponthe proceeds of such real estate. this Act.

6. Any affidavit required under this Act may be made by the party
interested, or by his agent in that behalf having a personal knowledge
of the matters therein stated. '

6. One clear day’s notice of any petition, motion or rule shall be suffi- Notices of
cient, if the party notified resides within 15 miles of the plac (where proceedings.
the proceeding is to be taken, and one extra day shall be sufficient
allowance for each additional 15 miles of distance between the place of
service and the place of proceeding. _ :

7. The Judge shall have the same power and authority in respeet of gommissions
the issuing and dealing with Commissions for the examination of wit- forexamina-
nesses, as are possessed by the ordinary Courts of Record in the portion °1°:sg§ wit-
of the Province in which the proceedings are being carried on. nesses:

8. All rules orders and warrants, issued by any Judge or Court pytes, &e. .
in any matter or proceeding under this Act, may be validly served in moy be serve(}
any part of this Province upon the party affected or to_ be affected i ﬂi‘,{fv‘;‘:cg
thereby ; and the service of them or of any of them may be validly made "*°
by any sheriff, bailiff,-constable or other peace officer. And the certi-
ficate of any such offider under his oath of office, or his affidavit before

Y9 any Judge, or Commissioner for taking affidvaits, shall be prima facle
evidence of his doings in respect-of such service. :

9. The 4th, 5th, Tth, 8th, 9th, 10th, I1th and 13th clauses of cap. 79 of Gertain ss. of
the Consolidated Statutes of Canada shall apply to proceedings under caps. 79 and
this Act; and the whole of cap. 80 of the said Consolidated Statutes 5% Con. Stat.

60 shall also apply to proceedings under this Act in the same manner and

15
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to the same extent as to procecdings before Courts of Records in Upper
and Lower Canada.

Forms. 10. The forms appended to this Act or other forms in equivalent
terms, shall be used 1n the proceedings for which such forms are pro-
vided. b

Gasc of death 11, The death of the insolvent, pending proceedings upon a voluntary

ofinsolvent. 1 qsienment or in compulsory liquidation shall not affect such proceed-
ings, or impede the winding up of his cstate. And lis heirs or other
legal representatives may continue the proceedings on his behalf
to the procuring of a discharge, or of the confirmation thereof, or of 10
both.

Costs. 12. The costs of the action to compel compulsory liguidation shall be
paid by privilege as a first charge upon the assets of the insolvent ; and
the costs of the judgment of confirmation of the discharge of the in-
solvent, or of the discharge if obtained dircet from the Court, 15
and the cosis of winding up the estate, being first submitted at
a meeting of creditors, and afterwards taxed by the Judge, shall alvo
be paid therefrom ; and the Superior Court for Lower Canada and the

in Upper Canada shall forthwith make a tariff of fecs
and disbursements, for all proceedings under this Act in the office of 20
any clerk or prothonotary of any Court, or before any Court, or any
Judge of any Court. .

GENERAL PROVISIONS.

Rightsjof no- B8, In all cases of sales of merchandise to a trader in Lower Canada
f;i’t',le;"z}(gf’_r subsequently becoming insolvent ; the exercise of the rights and privi-
tume de Paris, 1cges conferred upon the unpaid vendor, by the 176th and 177th o
restricted,  articles of the Coutume de Paris, is hereby restricted to o period of
fiftcen days from the delivery of such merchandise.
Marringeeon-  Tn Lower Canada, cvery trader who marries, having previously
::23;5010 e Cxccuted a contract of marriage by which he gives, or promises to give
recistered or to pay, or cause to he paid, to hiy wife. any property or effects, or any 30
within a cer- sum of moncy, shall cause such contract of marriage to be enregistered
tainperiod  yithin thirty days fiom the exccution thereof, and every trader alrea-
dy married, having such a marriage contract with his wite, shall enreg-
ister the same, if 1t he not already enregistered, within three months from
the passing of this Act; and every person not a trader, but hereafter g5
becoming a trader, and having such a contract of marriage with his wife,
shall cause such eontract to be enregistered, (if it be not previously en-
registercl,) within thivty days from becoming such trader.  And
Indefauttof 10 default of such registrution the wife shall not be.permitted to
suchregistra- avail herself of its provisions in any claim upon the estate of such insol- 49
tioa. vent for any advanlage conferred upen or promised to her by its terms.
Judgments 3. No judgment shall be rfendercd against any insolvent trader in
in actions en Lower Canada in any action against him by his wife en separation de
;‘:}c’g:”“"" de biuns, or en separation de corps et de biens,unless the institution of such
' action is advertised continuously for once month in the Canada G azctte, 45
and in two newspapers published in or nearest to the place of residence
of such trader, one in French, the other in English: nor unless such
action be broughs in the distriet within which the defendant has his
domicile:  And any creditor of the defendant in any such suit may in-
tervene thevein for the purpose of examining such debtor respeeting 5q
his estate and efiects, without becoming liable for any costs either to the
plaintiff or to the defendant: and may also intewwene thercin and
oppose the demand of the plaintiff, or subsequently contest the valid- .
ity of any judgment rendered therein subject to the ordinary rule as
to costs. ) ,
Caseof insel- 4, If aninsolvent trader enter into an unincorporated trading com-
venttrader v or copartnership as a member thereof, or become insolvent while

entering a co- . . .
partmership, 2 member of an unincorporated trading company or copartnership, any

(w14

@

56
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Judgment creditor of such trader may cause to be served upon such.
trading company or copartnership, a notice informing them of the insol-
vency of such trader, stating the amount of the judgment against him,
with such interest and costs as may be due thereon, and requiring pay-

5 ment thereof from such trading company or copartnership. '

5. If upon such service the amount of such judgment, interests and Solvent part-

costs, and the costs of such service, be not forthwith paid by such insolvent ners may dis-
. N 0 ve com-

trader to such creditor, such non-paymentshallentitle the solvent partner 10y in cor-
or partners therein to dissolve such company in the same manner as if it wis cases,

10 bhad expired by efflux of time.

6. If within thirty days from such servier, the copartnership 3_""1“":]‘(‘_;?"::_

existing between such insolvent trader and such tradin: company ‘L}.u[m}

or copartnership is not dissolved and put in course of liquidasion, and again-t the_

due notice of snch dissolution and liquidation given by advertisement copartaeship
15in the Canade Grazette, such judzment shail be executory against the

assets and property of such trad ng compiny or copartnership: Pro-

vided always, that the creditors of suzh company or copartnersaip shall

have a prior claim upon the assels thercof, to such creditor of a

member thereof. : :

20 7. The words *“ the Judge” shall, in Lower Canida, signify a Judge Interpreta-
of the Superior Court for Lower Cunada, having jurisdiction, at the U
domicile of the insolvent—and in Upper Canada a Judge of the County ¢ Juige.”
Court of the county in which the proceedings are carried on.
and the words, “ the Court” shall, in Lower Canada signify the said Su

25 perior Court—and in Upper Canada the County Court unless it is other-
wise expressed or nnless the content plainly requires a different con-
struction. )

8. The word *“ Assignee ” shall mean the official assignee appointed * Assignee.”
in proceedings for compulsory liquidation as well as the nssignee, ap- Dav."

80 pointed under a deed of voluntary assignment. The word ¢ day ” 7%
ghall mean a juriical day. The word “ Creditor” suall be held * Creditor.
to mean every person to whora the trader ‘is liable, whether pri-
marily or sccond rily, and whether as principal or surety’; but no
debt shall be doubly represented or ranked for, either in the compu-

85 tation for ascertaining the numbers of creditors, or in the dividends to
be paid under any assignment or deed of composition : And all the
provisions of this Act respecting traders, shall be held to apply equally
to unincorporated trading companics, and co-partuershi-s; and the p ..
chief office, or place of business of such incorporated trading compa-

40 nies and co-partnerships shall be their domicile for the purposes of this
Act.

9. Every assignee to whom a voluntary assignment is made under this i?ﬂ“fff::::,“
Act, and every official assignee appointed under the provisions of this wii, the
Act, is an agent within the meaning of the 43rd, 44th, 46th, 48th and weaning of

45 49th sections of the 92nd chapter of Consolidated Statutes of Canada ; g""; ':"".‘; .
and every provision of this Act, or resolution of the creditors, rlating gy sse 43 ko
to the duties of an assignee or official assignee shall be held to be o di- ’
rection in writing, within the meaning of the said 43rd section of the
said chapter. And in an indictment against an assignee or official as-

50 signee under any of the said sections, the right of property in any
monies, security, matter, or thing, may be laid in ¢ the creditors of the
insolvent, (naming him,) under the Insolvent Act of 1863.”

10. The dced of assignment, or an authentic copy thereof, or a duly gefg’;’:t f:‘
authenticated copy of the order of the judge appointing an official as- tove pring *
55 gnee: or a duly certified extract from the minutes of a ineeting of cre- fucie evi-
itors ; according to the mode in which the assignee or official assignee dence.
is alleged to be appointed shall be prima facie evidence in all courts,
whether civil or criminal, of such appointment, and of the regularity of
- all proceedings at the time thereof and antecedent thereto. o

""Conrt.”

~
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14. This Actshall be know _and cited as the Insolvent Actof 1863.

——

FORM A.

INSOLVENT AcT OF 1863.

The Creditors of the undersigned arc notified to-meet at in
, on ' the th- day
of at eight o’clock for the purpose of re-

- geiving statements of his affairs, and of naming an assignee to whom he -
may make a voluntarily assignment, under the above Act.
(Domicile of debtor and date.)

(Signature.)

FORM B.

INSOLVENT AcT oF 1863.

This agsignment made between of the
first part, and - . of the second part.
Witnesses. .

(or
On this day of

Before the undersigned notaries
came and appeared
of the first part and
of the second part which said parties declared to us Notaries.)

That under the provisions of ‘the Insolvent Act of 1863" the said
party of the first part, being insolvent, has voluntarily assigned and
hereby does voluntarily assign to the said party of the second part,
accepting hercof as assignee under the said Act, and for the purposes
therein provided, all his cstate and effects real and personal of every .
nature and kind whatsoever. o

To have and to hold to the party of the second part as assignee for
the purposes and under the Act aforesaid.

And duplicates of the statements exhibited at the first meeting of his
creditors, by the said party of the first part are hereto annexed.

In witness whereot, &e.

) . or

Doue and passed, &e.

———

" FORM C.
INSOLVENT AcT oF 1863.

In the matter of )
, A. B. (or A. B. & Co.)

an Insolvent,
The creditors of the insolvent are hereby mnotified that he has made
a voluntary assignment of his estate and effects, under the above Act, to
me, the undersigned assignee, and they are required within two months -
from this date to furnish me with statements of their claims, speci- -
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fying the security théy hold, if any, and if none, stating the fact, the
whole attested under oath, with the -vouchers in support of such ¢laims ;
and also to inform me in writing whether or no they consent to the dis-
chargo of the insolvent.
(Place date)
Signature of assignee.

—

FORM D.
INBOLVENT ACT oF 1863.

To (name Residence and -deseription
of ingolvent. S .
Yon are hereby required to mnake an assignment of your estate and
effects under the above Act, for the benefit of your creditors.
Place date.
(Signature of creditor.)

FORM E.

INSOLVENT ACT o¥ 1863.

Province or CANADA,
Dis-rict ow
, (name, residence and description.)
’ Plaintiff.

ve.
, (name, residence and description.)
Defendant.
I, A. B——, (name, residence and deacription) being duly sworn,
deposc and say : :
1. T am the Plaintiff in this causc (or one of the Plaintiffs,) (or the
elerk, or the agent of the Plaintiff in this cause, duly authorised for the

C. D-

purposes hercof.)
2. The Defendant is a trader,) and is indebted tothe Plaintiff in the
sum of dollars currency for, (state concizely

and clearly the naturc of the delt.)

3. To the best of my knowledge and belief the defendant is insolvent
within the meaning of the insolvent Act of 1863, and my belief is
founded upon the following' facis (state concisely the facts wlich
are believed to establish the insolvency of the debtor.

4, To the best of my knowledge and belief the defendant has ren-
dered hinself liable to have his, cstate placed in compulsory liquidation
under the above mentioned Act: and my reasons for so believing are
asfollows: (state concisely the facts relied upon as rendering the estate
of the tnsolvent Uable to be placed in compulsory liguidation.)
¢ And I have signed ; (or I declare that I cannot sign.)

Sworn before me at )
tais day of 186 .

and if thc deponent cannot sign, ‘
add—*¢ the foregoing affidavit having
been first read over by me to the de-
ponent.
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FORM F. )
Provixce or CanADA,) VICTORIA, 3y the Grace of God, of the
: ' United Kingdom of Great Britain and Ire-
District of Quebec, land, Queen, Defender of the Faith. :
To the Sherif¥ of our District of
(Orin Upper Canada to
0

No. GREETING :
Wz command you at the instance of

to attach the estate and effeets, moneys and sccurities for money, vouch-
ers, and all the oftice and business papers and documents of every kind
and nature whatsoever
of and belanging to
if the same shall be fiund in (nome-of district of other territorial juris-
diction.) and the same so attached, safely to hold, keep and detainin
your charge and custody, untii the astachment thereof, which shall be so
made under and by virtue of this Writ, shall bo determined in due
course of Law.

We command you also to summon the said
i0 bz and appcar before Us, in our Court for

at in the County (or Distriet) of on the

day of .

then and trere to answer the said

of the plaint contained in the declaration hereto annexed. and fur-
ther to do and reeeive what, in our said Court before Us, in this behalf
shall be contidered ; and in what manner you shall have cxecuted this
Writ, then and there, certify unto us with your doings thereon, and
every of them, and have you then and there also this Writ.

- Iy Wrrness WasRreoF, we have cansed the Seal of our said Court to

be hereunto affixed, at aforesaid , this
day of in the year of our
Lovd, one thousund eight hundred and sixty in the

year of our Beign

FORM .
INSOLVENT AcT op 1868,

A. B,
PIff
vS.

C. D,
Deft.

‘A writ of sttachment haa issued in this cause, of which all persons
interested in the estate of the defendant, and all persons having in their
possession, custody or power any portion of the assets of the defend-
ant, or who arc in any way indebted to him are required to take notice.

(Place date.) '
(Signature,)
Sheriff.

P m————

FORM H.

This deed, made under the provisions of the insolvent Act of 1868,
the day of &e.,
between A. B., of &e., in
his eapacity of assignee of the estate and effects of o
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an insolvent, of the one part, and C. D., of . L \
&c., of the other part, witnesseth: That he, the said A. B., in his
said capacity, doth hereby grant, bargain, sell and confirm unto the
gaid C. D., his heirs and assigns for ever, all (in Upper Canada insert
“the rights and interests of the Insolvent in’”) that certain lot.of land,
&c., (insert here a- description of the property sold): To have and to
hold the same, . with the - appurtenances thereof, unto the said C. D.,
hisheirs and assigns for ever. The said saleis 8o made for and in con-
sideration of the sum of § ' o ‘
in hand paid by the said C. D. to the said A. B., the receipt whereof
is kereby acknowledged (or of which the said C. D. hath paid to the
gaid A. B. the sum of , * the receipt whereof
is hereby acknowledged, and the balance or sum of § I
the said C. D. hereby promises to pay the said A. B,, in his said capa-
city, as follows, to wit—!Aere state the terms of payment)—the whole
with interest payable '

and a3 security for the payments so to be made, the said C. D. hereby
specially mortgages -and hypothecates to and in favor of the said A. B.
in his said capacity, the lot of land premises hereby sold. In witness,

&c.,
A.B.  (LSB).
C. D. (L8)
Signed, sealed and delivered
in the presence of”
°?

FORM 1.
INSOLVENT Acr or 1863.

In the matter of
A.B. (or A. B. & Co.),
An Insolvent.

The Creditors of the insolvent are notified that I, the undersigned,
(name and residence,) have been appointed official assignee of his estate
angd effects: and that they are required to produce before me:within two
months from this date, their claim upon the said estate -under oath,
specifyinghthe security they hold if any, and if none, stating the fact,

with vouchers in support of such claims.
(Plaee date.) .
(Signatare,) ¢+ -
Official Assignee.
FORM K.

InsoLvENT Aor oF 1863.

In the matter of :
, A. B. (or A. B. & Co.,)
, An Insolvent.

The Creditors of the insolvent are notified that a dividend sheet has
been prepared, and will remain open to inspection and objection, at my
office (describing it) every day between'the hours of -
and " until the _ day of
after which the dividends therein allotted will be paid.

i
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FORM L.
InsonveNT AcT oF 1863.

Province of Canada, In the (rame of Court)
District (or County) of In the matter of
A. B. (or A. R. & Co.,)
, An Insolvent.

Notice is hereby given that on the
day of next, at ten of the clock in the forenoon, or
as soon as counsel can be heard, the undersigned will apply to the said
Court (or to the Judge of the said Court as the case may be) for a con-
firmation of the discharge effected in his favor, under the said Act,
by the consent of a certain portion of his creditors to such discharge,
(or by the deed of composition and discharge executed by a certain por

tion of kis creditors in his favor on the day of )

(or by the deed of discharge execuced by a certain portion of his credi-

tors in his favor on the day of b}
(Place date.)

(Signature of Insolvent, or of his Attorney ad litem.)

FORM M.

INsoLVENT AcT oF 1863.
Inthe matter of A-B., an Insolvent.

In consideration of the sum of $ whereof quit; C. D. assignee of
the Insolvent, in that capacity hereby sells and assigns to E. F. accepting
thereof, all claim by the Insolvent against G. H. of (describing the debtor)
with the evidences of debt and securities thereto appertaining, but with-
out any warranty of any kind or nature whatsoever. .

% ]}?J Assignee.

FORM N.
INsoLvENT AcT oF 1S63.

Province of Canada, In the (nameof Court)
District (or County) of In the matter of
A.B. (or A.B. & Co.)
An Insolvent.
Notice is hereby given that on the
-day of next, at ten of the clock in the forenoon,
or as soon as counsel can be heard, the undersigned will apply to the
said Court (or to the Judge of the said court, as the case may be) for
a discharge under the said Act.
(Place date).
(Signature of Insolvent or of his Attorney ad litem.)
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