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<iONTARIO AND

J>uer-i l'"fmanpi siloi Art .Nf.1 ch. 49P, ser. M> <'onist
teimi l 1'iiii Jdic iur Ac/ ci ?(e 1O, 3 lmi tep Soi

Ws'ri o'd<f Smos

Appc.al ly thfli pIaiilffýt rom in ordier ofl tht'- NLialur Ili Uharu..
1 wr> s ~t til g maie th w irrit of si iummon ls on ith i grountid i f 'L ttatttoryv
r4,qiri>men-t that ani action should iilt 1* broughit agaist thi'
C omission withouit aL fiat front thi' Attornu *v-(vnrI which
bail heeni refusted.4É $e cr. 16 lu ft thi<'1 m q 'r ( 'imi ls'ion A c,

11.80 194ch. 39.

1). L. MrCarthyv, K.( *, foer thr 1itf~
1. F'. Hllmuth, K.C., for thi efnin omi-in
Edward aly K.C., foer th' ttreyUeerl

M1DLETO N, 1J., S 11W i l a vhr w iltt(n jugnwil, ,qiid th at tht'i
appeal faifr-I Th1w statute providvd that nio action x hhu
hroughit a<ainsqt tht' Commission willhout. a fiat first obItained
f ront the'AtreyGnrl A fiat was rufused, and tht' w~rit
was then issued,ç ini tht face of th(, staltutv. Whatever remedyl
mnight be open to th(' plaintiffs, it was elear ilhat thie statute
(1011l not be ignored. The, quest ion of tht'v vaiidity of 1tlie statutIle,
as be-ing for any rvasoen beynd h conipetnce, of tht', Province,
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asnot open upon this motion, as sec. 33 of the Judicature Act,

11.S.O. 1914 eh. 56, had not been complied with. In any event,

the deeisions in Smith v. City of 'London (190)9), 20 O.UR. 133,

and Beardmore v. City of Toronto (1909-10), 20 O.L.R. 165> 21

O.L.R. 505, would probablY be found to conclude this, quest~ion,

go f ar as any Court of'first instance was concerned.

The writ having beeu imcproperly issued, the order setting it

aside should be affined.
It was not necessary to consider whether an action would lie

aginst the AttorneY-General for the purpose of obtaining a

(Icclaration of, the invalidity of the recent statute. By sec. 20

of the Judicature Act, the Court was given powe'r to determine

the vatidity of a statute at the instance of the Attorney-General,

but it hy no means followed that the Attorney-General might,

against bis will, bc comapelled to appear as a defendant to uphold

the validity of a 'Provincial Act. This question did not require

solution upon the present motion.

The appeal should bc dismise d with costs.

LA«EY v. QUzxNsTox QuAiRy Co. LlMITED-FÂLCONBRIDGE,

C.J.KB.-SIPT.16.

Fiztures--Sae of Land-Articles not Afftxed te Freehold-

Evidence-Ifltenton-Money Paid into Coiurt-Costs.1-Action to

recover possession of certain chattels alleged to have been wrong-

fully removed by the defendants, from a gravel-pit sold by themn

in April, 1914, or to recover the value of the -chattels, and for

damages. The action was tried without a jury at St. Catharines.

The learned Chief Justice, in a written judgxnent, said that the

chattels mentioned in para. 1 of the prayer of the statement of

dlaima, were the only ones now in dispute. As to the other matters,

they were either abandoned, or sufficient money had been paid

into Court to cover thein. The articles in question were

chattels because they neyer became part of the land and did

not pass under the cOnVeYance te Kasting. As far as any evidence

of intention could affect the case, the testimony of C. Lowry,

W. A. Pew, and R. Lowvry, as to the conversation'in Mr. McBur-

ney's office following on Perry's question, "Did you get th(

dlerric-k?" should ho, accepted. Frank Stewart, an apparenti3

independent and.'redile witness> said that Pery told him tht

derrick was rented from Lowry. Whether observed or recognisec
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I>tlatg ~i his ag-nis or nlt, dIl itemi if rentii of 1111 1 g rriek
fpw rt1rq(I ii 1 io he vfoiits runtici-d by th v 1 I c Liii .

Tig plaint If falled 1 ol I on th1p law al id thu faut S. Artion dis-
iu v6d ith co»its. Tut' leedxt î~ akt. tht monutv mil of

Court anid apply ' ,ti pro 14ipe1, on their eot.(ido Grant and
V. Il. Uppi-r, for ilt plai if.ý A.C K iIgýýt oii an, i F. E. 11 (the1 r-

iligton, for the eer ns




