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THE KING v. THE ROYAL BANK.,

The strictures of Mr. J. 8. Ewart, K.C,, on the decision of
the Judicial Committee of the Privy Couneil in the above rase
which appeared in a recent number of a legal contemporary do
not appear to be well founded.

Waere a critie of the decisions of the Highest Court of the
Empire feels compelled to confine his eriticism to a mere techni-
¢al view of the case, one may rest assured that it is beeunse he
can find no fault with the substantial justice of the decision—such
we think is the result of Mr. Ewart’s criticism. Technically
and as & matter of law he thinks the deecision is at fault, but as
a matter of substantial justice there i no fault to be found with
it. We eatirely agrce with Mr. Ewart in so far as he finds no
fault in the justice of the decision, and as regards his legal and
technical objections, we are inclined to think his arguments
have the gingular merit of shewing that they are without any
reasonable foundation,

Looking at the matter from the point of view of abstract
justice and right, the merits of the decision are manifest, It is
merely the giving effect to a well established prineiple of the
Common Law whioh we cannot express better than in the Lord
Chancellor’s own words, viz. i—

‘"That where money has been received by one person which
in justice and equity belongs to another, under eircumstances
which render the receipt of it & receipt by the defendant to the
use of the plaintiff, the latter may recover as for money had and
received to his use.”’

Let us recall the facts. A company was empowered by the
Provinecial Legislature of Alberta to build & railway within the
province, and, for the purpose of providing funds for the under-
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380 CANADA LAW JOURNAL,

taking, it was authorised to issue bonds which were to be a
charge on the undertaking, and were also to be guararteed by
the Provincial Government. The money required was raised
by the sale of bonds in England, and the money finally feund
its way to the Royal Bank, whose head office is in Montreal.
This was npparently effected ir the usual! way such transactions
are effected, if not by the transmission of so much gold frum
England to Montreal, but by the usual method of bankers in one
place giving eredit to bankers in other places; thus the money
appears to have been credited to a New York firm, and then by
the New York firm eredited to the Royal Bank in Montreal.
This bank had a branch in Alberta, and without any money
being actually trapsmitted the bramch was authorised by the
head office to credit the amount of the depoait to the Provineial
Government; to be applied, of course, in accurdance with the
provisions of the Act, under which the money had been bor-
rowed. This would, in substance, be that, as the work of the
building of the road progressed, the money raised by the sale of
the bonds would be applied in payment for its coustruction, and
the bondholders would thus have scquired a mortgage on the
undertaking as it progressed, together with the guarantee of the
Provincial Government as a security for tke payment of the
bonds.

For some reason or other the railway company was unable to
proceed with the underiaking and made default in payment of
the interest on the bonds, whereupon an Act of the Provinecial
Legislature was passed practically coufiseating the interest of
the railway company in the proceeds of the bonds, and vesiing
the whole of the money in the provinee, which assumed full lia-
bility for the payment of the bonds.

It must be admitted that the Act in question was a very ex-
traordinary and unusual piece of legislation. It took from the
bondholders part of the security on which their money was ad-
vanced, namely a constructed railway, and required them te be
content with the liability of the province alone; surely a very
high handed proceeding, and one hard to be defended on any
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ethieal principle, and, on the contrary, having the appearunce
of a flagrant breach of faith, and giving rise as the Judicial
Committee of the Privy Couneil held, to an equitable right to
the bondholders to demand back their izoney. The Judicial
Committee have held that this equitable right of the bondholders
cannot, in the circumstances of the case, be confiscated by the
Provinecial Legislature, aud in so doing, as must be apparent to
every dispassionate observer, substantial justice has been done.

But of course the doing of substantial justice is not techni-
cally justifiable if it is done at the expense of a violation of
positive law, Where the law requires substantizl injustice to be
perpstrated the remedy has to be found in legislation and not
by judicial decistons, though we are afraid that this rule may
gometimes be found to have been evaded.

We will therefore proceed to consider the matter from its
strictly lega! aspect. Even though the Act was an apparent vio-
lation of natural justice, was it nevertheless within the power of
the Provincial Legislature?

It is assumed by Mr, Ewart that the property with which the
Provincial Legislature dealt was property within the province,
because, as we have said, the money was on deposit in a branch
of the Royal Bank in Alberta, but Mr. Ewart i$ too excellent a
lawyer not to know that a deposit of money in a bank, does not

" mean that 80 much specific money belonging to the depositor is

in the vaults of the bank, bnt, on the contrary, is nothing more
than a mere debt or chose in action; and a mere debt or chose
In action though a valuable piece of property in its way, is
nevertheless something that exists in the realm of fancy, you
cannot see a debt, or handle a chose in action; they are legal ab-
stractious, valuable it is true, but having no corporal existence,
8o far as they have a locus, it must be in the person of the debtor
and in the case of a corporation at its head office; though for
the purposes of business the corporation may treat it as existing
in any of its branch offices if it choose. In the present case the
head office of the bank was at Montreal, and that was the locus
of the debt, though quite possibly the bank might have been sued
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for it within the province, and probably service of a writ upon
its Jocal manager would have heen effective service sufficient to
authorise a recovery of judgment in the Provincial court against
the bauk; but tha: circumstance cannot alter the locus of the
debt whieh, as Lord Robson ohserved in Rex v. Lovitl, 1912,
AC., p. 218, quoting Lord Field in Commissionsr of Stamps v,
Hope (1891), A.C. 476, is the residence of the debi

In that case, however, the Judieial ‘Committce held that
money deposited in a branch of the bank of British North
America in New Brunswick, the head oifice of which bank is in
England, was (for the purposes of a Suceession Duty Aet) pro-
perly sitnate within the province and as such liable to Pro-
vineial taxation,

But the case of Rex v. Lovitt, though apparently an author-
ity for saying that the money in question in this case was with-
in the Provinee of Alberta is really quite distinguishable. The
money, though to the credit of the Provincial Government, was
really, until the conditions on which the bonds were bought were
carried out, subject to the equitable right of the bondholders.
They were no parties to the deposit in Alberta, as far as they
were concerned, the Royal Bank at its head office was their
debteys, and t.h‘ey were under no obligation to go to Alberta to
recover the debt, as far as they were concerned, the locus of the
debt to them was unquestionahly not Alberta but Montrezl,
and what the Provincial Legislature in fact purported to do was
to confiseate the rights of the bondholdars in that debt whose
locality was Montreal. This, as Mr, Ewart lueidly shews, is a
kind of iegislation which no Parliament can effectively indulge
in. It is not merely a question of the construetion of the B.N.A,
Aot and of the powers of a loeal legislature thereunder, it is
really a question whether any Parliament could effectively
pass such an Act? It might as well be said that if the money
for the bonds had been deposited in the Bank of England, it
could have been confiscated by the Province of Alberta; but
even Mr. Ewart does not pretend that that could be validly
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done., The money though nominally in ‘Alberta was not in fact
there, what in faet was the true substance ¢. the matter was,
that the Royal Bank in Montreal held money to which, in cer.
tain eonditions, the railway company and the Provincial Govern-
ment had right, but o which, until those conditions were per-
formed, the bondholders had an equitable claim. The condi-
tions being unperformed, the Provincial Legislature purpo.ted
to confiscate the rights of the bondholders in the debt, although
neither the bondholders nor their property were within the
legislative jurisdiction of the provinee. It would be bad enough
for a Provineial Legislature to confiscate the rights of persons
subjeot to its jurisdiction, but io attempt to confiscate the rights
of those who are not subjeet to its jurisdietion, is something
which we are glad to find is not legally possible.

If the Provinee of Alberta desires effectively to confiscate
the debt due by the Royal Bank to the bondholders, thea the
proper legislative forum would appear to be the Legislature
of Quebec. It is not as Mr. Ewari suggests to be deduced from
the decision in question that there is no legislative power to deal
with the matter at all. The proper deduction is merely that the
right forum hes not dealt with it. Conflscatory legislation, if
des’red, must be sought in the place where the property to be
confiscated is locally situate, and in the case of lebts that locality
appears to be the residence of the debtor, no legislature is com-
petent to confiseate property situate in another jurisdiction.

So far from this being an unsatisfactory decision from a,
legal point of view, we think it is one to be highly commended
as displaying, as usual, the sound sense and thorough grasp of
legal principles by which the decisions of the Judiecial Com-
mittee are uniformly characterised,

The decision of this case by the Judicial Committee is in
fact one of the many evidences of the value of that tribunal to
the overseas Dominions and it would he a sorry day for the
Empire if they were deprived of it
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TRADE UNIONS IN POLITICR.

Some timme ago we called attention to the power which a
certain combination of trades unions in England was able to
bring to bear upon the means of iransportation, upon which
depend not only the whole industries of the country, but the
very food of thosc by whom they are carried on. A condition
of things was imminent which one can hardly bear to contem-
plate; fortunately the danger was for the moment averted, but
the power for mischicf still exists, and may at any time be
brought into play for causes as trivial as those which actuated
it on the oceasion referred to,

Ouly the other day an engine driver on the Great Northern
Railway was suspended for not eoming to his work at the proper
time. Possibly his delay may have had serious consequences,
but that is immaterial so far as he was conecerned. He had been
guilty of a breach of discipline, for whicii he was properly pun-
ished. But the authorities of the union, having it in their power
to suspend the whole operation of the railway and all that de-
pended on it, demanded his reinstatement, and the company
vielded. Comment is needless.

In the strike which has been going on in Belgium we have
seen such a combination dealing—not with questicns of wages,
or hours of labour—but with the very foundations of constitu-
tional government. Yielding to the threat of the stoppage of all
industry, we have seen a GQovernment throwing down a carefully
constructed, and wisely balanced system of representation, and
substituting for it, at the bidding of the trades unions, universal
suffrage pure and simple, based upon absolute equality of the
voters. It may be that universal suffrage is the proper basis on
which to rest a system of constitutional government, but that
it should be adopted, not as the result of careful consideration
by those qualified by education, training and experience to deal
with such subjects, but simply at the dictation of a body deficient
in all those qualifications, strong only in numbers, and led by
men who can only hold their leadership by being ready to carry
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out the vagaries of an irresponsible multitude-—~that such things
have come to pass should indeed inake every thoughtful man ask
whither are we drifting!

It matters little how high or how low is the qualifieation of
the voter, or whet the form of government is, if such au irrespon-
sible body as a combination of trades unions can at any time by
the threat of paralyzing the industries of the country, which
practically means starvation of poor and rich alike, compel the
authorities, whoever they muy be, to grant any demand which,
in the opinion of the trades unions, may seem likely to serve
their interests, For a long time trade unions were content to
devote themselves to questions of economy, and to a great extent
the sympathy of the public was with them.  But now the Social-
istic eloment, which has been struggling for a long time to gain
the supremacy in the unions, has been gaining ground, and, as
in the case in Belgium, has succeeded in bringing the powers of
the unions to carry out their own projects, socizl and poiitical.
That they will be satisfied with the success they have so easily
gained is not to be expected. Appetite grows with what it feeds
upon, and it wil! not be long before the next vietim will have a
warning to prepere for demolition. What has been done in
Belgium may be done, or at least attempted, elsewhere. so let not
those who are concerned—and who are notf?—Ue surprised if
they find themselves the object of similar attacks.

The Belgic constitution thus rudely assailed is of a peculiar
churacter, having no counterpart in any of those which have
spruug from the parent British ideas. It is based upon the com-
mon sense principle that while all should have a voice who are
capable of expressing it, those should rule who are capable of
ruling, and who must, of course, prove their capacity by their
actions. We copy from the Times a brief account of this re
markable franchise:—

“‘Under the constitution of 1131 it was confined to tazpay-
ers, but in 18934, after a threatened peneral strike, it was
extended to all males twenty-five years of age resident for one
year in the same constituency. With this extension, however,
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was combined a system of plural voting. Two votes are allowed
to heads of families thirty-five years of age, and to other men
possessing a certain property qualification, and three votes to
men holding certain diplomas or other proofs of superior educa-
tion. The electoral system was again revised in 1899, when pro-
portional representation was mntroduced, but plural voting re-
mained. The Socialists have constantly agitated against it, and
in 1902 attempted another general strike, which failed. They
demanded universal adult suffrage for all men and women
. lwenty-one years of age.”’

In"the month of June last a general election took place,
resulting in a gain for the Centrid party over both Liberals
and Socialists. Upon this the present agitation began, for which
the most careful preparation had been made.

The issue in this contest is clear. On one side numbers only
count; on the other, the elements of possession of property, of
education, and the stability of family life, are represented.
Some sort of compromise may perhaps be agreed upon, but the
vietory is with the Socialists, and has been gained by the skilful
use of that most potent weapon—the strike.

AN ANCIENT LAWRSUIT.

. Among the claims against the United States Government
which the International Tribunal now in session will be called
on to adjudicate, is one that has heen pending over a hundred
years. It arose prior to the war of 1812, and though the just-
ness of the claim has been on more than one occasion admitted
by executive and judicial functionaries of the United States, and
Presidential messages have been sent to Congress recommending
its payment, yet for some reason or another the necessary appro-
priation to liquidate the demand has never been made by
Congress,

The facts of the case are simple and have also a somewhat
farcical element. A certain vessel named the Lord Nelson,
belonging to British subjects, was plying her ordinary trade on
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Lake Ontario when, on the 5th June, 1812 (before the declara-
tion of war), it was seized by a United States officer and carried
into Sackett’s Harbour.

Cn the 26th August, 1812, the vessel was libeled at the suit
of the United States Government, in the Distriet Court of the
District of New York, and an interim decree was made ordering
the vessel to he sold, and the proceeds to be paid into Court,
to abide the result of the libel. A sale took place and the vessel
was hought by the United States Government, refitted, and sub-
sequently used as a vessel of war against the British in the war
of 1812. The price paid for the vessel was $2,999.25, which was
duly paid into the Distriet Court; but the Government did not

~ bring the libel to trial until 11th July, 1817, when the se wre

was pronounced 1o have been illegal, and the proceeds of the sale
were directed to be paid to the owner of the vessel. During
the five years delay in bringing the case to trial, the Clerk of
the Distriet Court of New York had absconded and stolen the
funds enirusted to his care, and the decrec of the Court could
not be carried out. Ultimately some of the money embezzled
by the Clerk was recovered, of which $183.50 was attributable
to the proceeds of the vessel in question. It was well estallished
by a Congressional Committee and judicial investigation, that
the sale had heen made at an undervalue and that the true valne
of the vessel at the time of its seizure and sale was $5,000, The
claimant now contends that he should be paid the $5,000 with
interest from the date of seizure.

Some of the Judges who have investigated the claim have,
as we have said, held it to be valid and just, and are of the
opinion that it should be paid; some thought with full legal
interest, others with interest at 4 per cent., and one thought that
all the claimant should get was the $183.50 reecvered from the
defaunlting Clerk.

The claimant’s contention is, that as the United States Gov-
ernment was a wrongdoer from the beginning (and that that
is so is admitted on all hands), therefore the claimant can in no
wise be prejudiced by the legal proceedings whick, as the issue
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proved, were wholly unfounded, because the original tortious
conversion of the claimant’s property cannot be made any less
tortious by the institution of a suit setting up an unfounded
claim. That the loss of the money by the fraud of the Clerk is
a loss that can in no sense relieve the original wrongdoer from
liability ; and the idea that the claimants are in any way respon-
sible or compellable on any principle of justice to bear the loss
8o occasioned is untenable. That this age-long controversy falls
to be settled in the year when we are celebrating a hundred
years of peace with our neighbours, seems auspicious and it is
to be hoped that though long delayed, justice may at last be done.

WAY OF NECESSITY, HOW ACQUIRED AND
HOW LOST.

When we speak of a way of necessity we mean a private
way, or an easement over the land of a different person from
he who claims the right of way. It is a well recognized prin-
ciple in law that a man cannot have an easement or right of
way over his own land, which is separate and independent from
the ownership of the land itself.

Blackstone, in speaking of this kind of an easement,’ says:—

‘“A fourth species of incorporeal hereditaments is that of
ways; or the right of going over another man’s ground. I
speak not here of the King’s highways, which lead from town
to town; nor yet of common ways, leading from a village into
the fields; but of private ways, in which a particular man may
have an interest and a right; though another be owner of the
soil. This may be granted on a special permission; as when
the owner of the land grants to another the liberty of passing
over his grounds to go to church, to market, or the like; in which
case the gift or grant is particular, and confined to the grantee
alone; it dies with the person; and, if the grantee leaves the
cocuntry, he cannot assign over his right to any other; nor can
he justify taking another person in his company. A way may
be also by presecription; as if all the inhabitants of such a ham-
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let, or &ll the owners and occupiers of such a farm, have im-
memorially used to cross such a ground for such a partienlar

) purpose; for this immemorisl usage supposes an original grant i
~ whereby a right of way thus appurtenant to land or houses may g .
clearly be created. A right of way may also arise by act and i

operation of law; for, if a man grants me a piece of ground in
the middle of his fleld, he at the same time tacitly and impliedly
gives me a way to come to it; and I may cross his land for that
purpose without trespass. For when the law doth give anything
to one, it giveth impliedly whatsoever is necessary for enjoying
the same.’’

The following outline is presented by Blackstone. Rights of
way have been classified into three kinds,

; Pirst: those arising from necessity. Second: those ‘reated
' by grant or by reservation in a grant; and third: those aris-
ing by prescription. This classification, however, relates more
particularly to the method in which such a way may be ereated
or come into existence, than to the creation or right of a way ‘
itself. Because a right of way by necessity, as it is termed,
exists by reason of it being necessary to the proper use of the
estate to which it attaches: it has been considered. or at least
so considered by writers who are not accurate in the use of
their terms, as resting alone upon such necessity, and not upon !
a grant or implied contract. The better doetrine, however, and
one which is conceded {o be proper, has heen announced by
Judge Morton, in the case of Nichols v. Luce? in the fol-
lowing :—

RS

“The three difl ~ent modes of acquiring and holding rights
“of way, in their origin, resolve themselves into one, The dis-
tinetion between them rel:teg more to the mode of proof than
to the source of title.  ihey are all derived from the volun-
tary grant of the proprietor of the fee. Preseription presup-
poses and is eviderce of a previous grant. Necessity is only a
circumstance resorted to for the purpose of shewing the inten-
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tion of the parties and raising an implieation of a grant. And Bl
the deed of the grantor as much creates the way of necessity as
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does the way by grant. The only difference between the two is
that one is granted in express words and the other by implica-
tion. Quando aliquis aliquid concedit, consedere, videtur et id
sine quo res uti non potest. Thus, when a man grants a close
inaccessible except over his own land, he impliedly grants a
right of passing over that land. The same rule of construe-
tion would govern a reservation out. of lands graned.”

In Barrett v, Taylor® it is said:—

““The deed of the grantor as much creates the way of neces-
sity as it does the way of grant. The only difference between
the two is, that one is granted by express words and the other
only by implication. It is not the neeessity which creates the
right of way, but the fair construction of the acts of the par-
ties,”’

Waite, J., in Collins v. Prentice, says:—

*“ Although called a way by mnecessity, yet in strictness the
necessity does not create the way, but merely furnishes the evi-
dence of the real intention of the parties.”

The usual example of the case where a way of necessity
arises, is similar to that stated by Blackstone. That is, that
where & man grants or sells to another a tract of land which
has no method of access thereto, or ingress therefrom. exceptirg
over the remaining lands of the grantor, that a way is granted
over such remeining lands to the portion conveyed. This im-
plied grant rests upon the theory that a person would mot buy
a piece of land, that he could not have acecess thereto, for with-
out such aceesy the land would be useless, and es people do not
buy land except that they may have some use of it, the presump-
tion is conclusive that it was bought upon the assumption that
there was a way of ingress to such tract from some public high-
way; as such way could only be acquired through the modern
method of condemnation over any of the adjoining lands be-
longing to other persons, it is proper that such right of way
should be placed upon the lands of the person who made the
conveyance, and it has been held that the mere fact that there
night be a way that exists by virtue of the doetrine announced
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by Blackstone and the text writers, as to the creation and exist-
ence of a way of necessity,

‘While the cases are in accord as to the necessary neccessity
for such right of way where lands are granted without the right
of way being reserved to them or having access to a public high-
way, and that this furnishes a sufficient necessity for a right
of way over the remaining lands of the grantor,

The difficulty arises in determining what is a proper necessity
in cases where there is some possible way of reaching the lands
conveyed, other than over the remaining lands of the grantor.
Some courts, or text writers, rather, have laid down the doe-
trine that it is an indispensable necessity, That is, if it is
possible to get out to a highway from the lands conveyed there
can be no way of necessity. But generally upon this question
the courts realize that it is not possible for them to lay down
un absolute rule.

In one case, Hyde v. T'he Town of Jamaica® it was said,
that ‘it must be an indispensable neeessity which would justify
the use of a way of necessity.”’ This ease, however, was a case
in which the way of necessity was one which was claimed by
reason of a bridge being washed away and that there must be
shewn in such cases, in order to relieve the public anthorities
from liability, that it was indispensable for the person to cross
the same; however, in & recent case in California, Casson v,
Cole,® it is said

“A way of necessity arises from the necessity alone, and
continues while the necessity exists. Unquestionably appellant
had a way of necessity across grauntor’s ranch until a road was
dedicated to his use; but when that was done his right to a way
of neess.ity ceased and it matters pot that the old road was
more convenient to his purpose, when it ceased to be the right
ceased.”’ 7

As to the necessity required, the following from Lawton v.
Rivers,! shews the difficulty which the courts have recognized.
Rendering the opinion the judge says:—
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“I do not mean to say that there must be an absolute and
irresistible necessity; an inconvenience must be so grest as to
amount to that kind of mecessity which the law requires, and it
is difficult and perhaps impossible to lay down, with exact pre-
cision, the degree of inconvenience which will be required to
constitute legal necessity.’

In this case there was s convenient way out by water, and
the court refused to recognize the way out in another direction
over land. It is not shewn in this case, however, that the way
vut over land at all seasons of the year would have been more
valuable or more convenient than that by water way.

In Nichols v, Luce® this language is used :—

““It is not pretended that the bluff across the defendants’
lands is impassable, but only that it is exceedingly difficult to
pass it and that it would be much more convenient to the de-
fendants to pass over plaintiff’s lands; here iz no such necessity
us would raise an implicatior of grant of different way upon
gifferent parts of defendants’ lot. Convenienee, even great con-
venience, is not sufficient.”

In Ogden v. Grove® it is said :—

‘‘Convenience is no foundation for the claim, nor is actual
detriments to possession of claimant resulting from necessity of
a way through his own property, any reason to claim it through
that of a neighbour.”

In Screven v. Gregoriet® it is said :—

““That great convenience is not sufficient.’’

In Trask v. Patterson' we find this language:—

“‘No implication of a grant of a right of way can arise from
proof that the land could not conveniently be occupied without
it; its foundation rests upon necessity.”’

In Oroke v. Smith*? we have :—

“‘Query, whether the grant of a way existing de facto can be
applied except in cases of strict necessity.

Semble, that claimant of such grant must be required to
show that without the way he will be subjected to an expense
excessive and disproportioned to the value of his estate, or that

T AR T AT




-

WAY OF NECESSITY, HOW ACQUIRED AND HOW LOST, 403

his estate clearly depends for its appropriate enjoyment on the
way, or that some conclusive indieation of his grantor’s intention
exists in the circumstances of his estate.”’

In Alley v. Carollton'® it gppeared that the lands were sur-
rounded on one side by the Colorado River, and on ths other
sides by the remaining lands of the grantor. In passing upon
this case, the court says:—

“‘The alleg.:ions of the petition, we think, however, may be
fairly construed as shewing apuellant to have been entitled to
sn enjoyment of a right of way of necessity appurtenant to his
land over that of the appellee (grantor), at and previous to
the commencement of this suit, which had been obstructed and
interfered with by the appellee.”’

Here there was the recognition of the doctrine that an abso-
Iute necessity was not required, for there was nothing to shew,
but what the Celorado River was navigable and access could
be reached in that direction.

The case of Pettinghill v. Porter’t is a leading case. Here
an instruetion to the jury, as follows, was approved :—

““That the deed under which the plaintiff claimed, conveyed
whatever was necessary to the beneficial enjoyment of the estate
granted. and in power of the grantor to convey. That it was not
enough for plaintiff to prove the way claimed would be con-
venient and beneficial, but she must also prove that no other way
could be conveniently made from the highway to l.-r house,

without unreasonable labour and expense. That unreasonable -

labour and expense means excessive and disapportionate to the
value of the property purchased.”

It will be observed from the above that the court attempts
to lay down a rule as to what may be such inconvenience as
will justify the finding of the necessity.

The authorities heretofore cited and quoted from. we be-
lieve, represents as near as possible the various opinions upon
this proposition as to what will constitute such a necessity, from
which it may be presumed that a right of way was intended to
be conveyed by the grant of the grantor to the grantee. It i
turther, we believe, obvious that the courts have not been able
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to lay down a definite rule. If we should follow thoge courts
that hold that an indispensable necessity is requisite, then we
would destroy the doctrine, or at least very seriously impair
it, that the way rests upon a grant.

And it is probable tierefore that the rule laid down in the
care of Pettinghill v. Porter, hereinabove quoted from, that a
way of necessity would be held to be implied within a grant,
where no other way could be conveniently made from the high-
way to the land in question, without unreasonable labour and
expense; and that what would constitute such unreasonable
labour and expense would be a labour and expense excessive
and disapportionate to the value of the property purchased.

The courts have held that this necessity should be clearly
established for the reason that one man’s land should not be
taken for the benefit of another where the same could not be
justified upon the existence of such a condition of facts from
which a clear presumption could be implied, that the parties
must have intended that some way was to have been included
within the original conveyance.

While we think it is clear that the consensus of opinion of
the courts is, that the right of way oi necessity rests upon grant,
yet the courts seem to have drawn a distinction between a right
of way of necessity and a right of way by prescription, or ex-
press grant, in this: that it is not one of a permanent nature,
although it is one running with the land, and will pass as appur-
tenant to the land so long as the necessity exists from which the
grant might have been implied.

If it is shewn that such necessity exists at the time that the
conveyance was made, that will conclusively shew a grant; must
this striet necessity at all times continue in order that the right
of way may not be lost, is & question which seems not to be
conclusively settled.

In Oliver v. Hook,® while not strictly required for a deci-
sion of the case under consideration, the eourt saysi—

““But this way of necessity is 3 way of new ereation by opera-
tivie of law and is only previsional, for it is brovght into exist-
ence from the necessities of the estate granted and continues to
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exist only so locg as there may be necessity for its use. If,
therefore, the grantee acquires a new way to the estate previ-
ously reached by way of necessity, the way of necessity is ex-
tinguished.”’

In this case it is only held that a way of aecessity would
pess under the ordinary provisions of a deed, to wit: that ‘“all
and every the rights, privileges, appurtenances and advantages
to the san: - helonging,”” or that it migbt pass without such a
3 covenant,

In Pierce v. Selleck'® we find this languege:—

“It iz a fallacy to suppese that a right of way of necessity
is & permanent right, and the way a permanent way attached
i¢ the land itself, whatever may be its relative condition and
which may be conveyed by deed irrespective of the continuing
necessity of the grantee.”’

In this case it was sought to retain the old way of necessity
merely because it was more convenient to the use of the owner,
than a new highway which was laid out along or through the
tract. It was not shewn that the highway would not be as
advantageous to the general use of the premises as the old right
of way, but merely it was not as convenient to the use of the
owner,

In Holmes v. Seeley'™ this quotation is used :—

““This was strongly exemplified in Holmes v. Goring, 2 Bing.
76, where it was decided that a way of unecessity became ex-
linguished because the party could conveniently reach his lot
by means of & close of his own subsequently purchased.’”’

It will be noticed from these quotations that it is generally
beld that the new way must be as convenient as the old way
before it is lost,

Thus we have in Vail v. Carpenter® where it is said :—

““A right of way of necessity ceases as soon as the nwner of
it can have a direct and convenient access over his own land to
the place to which the way leads.”’

Then follows a longer quotation from Helmes v. Goring'®
as follows:—

!
i
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‘‘A way of necessity when the nature of it is considered will
be found to be nothiug else than a way by grant but grant of
no more than the circumstances which raise the implication re-
quired should pass, If it were otherwise this convenience might
follow that a party might retain a way over 1,000 yards of
another’s land when by subsequent purchase might reach his
destination by passing over 100 yards of his own, A grant
therefore arising out of the implification by necessity cannot be
carried further than the necessity of the ease reguires.”’

The case of New York v, Milner®® i3 a leading case. Here
it is said:—

*‘Again the right of way of necessity over the lands of the
grantor in a conveyance to favour the grantee and those sub-
sequently claiining the dominant tenement under him, is not a
perpetual right of way, but only continues so long as the neces-
gity exists, and if the grantee of the dominant tenement, or those
claiming under him, should afterwards by purchase or other-
wise acquire a convenient way over his own lands to the tene-
ment in favour of which the way of necessity previously existed,
the way of necessity over lands of the original grantor of such
tenement will cease. So if a convenient way to such tenement is
sinbrequently obtained by the owner thereof by the opening of a
lighway to or through such tenemeut, a way of necessity only
arises upon the implication of a grant and cannot be extended
beyond what the existing necessity of the case requires. Such a
right is only commensurate with the existence »f the necessity
upon which the implied grant is founded. When such necessity
ceases the right of way also is terminated.’’

In Porter v. Shuttlefield® this language is used in the syl-
labus :—

‘“Where a party has a way by necessity over the land of
auother, the easement terminates with the necessity for the same,
by reason of the construction of another way affording a rea-
souably convenient outlet.”’

We think from the langvage used by the courts in these
various cases, that it may be reasonably inferred that where con-
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ditions arise which may make it possible to have an access to a
highway in some direction, that this possibility of mccess would
not destroy the right of way unless it be shewn that it is one
that is as convenient and valuable to the use of the land as was
the way of necessity.

While it seems to be the settled opinion that the way of neces-
sity rests upon grant, and that it will pass as an appurtenant
to the lands to which it furnishes a way, yet the courts seem
to have engrafted upon it a distinction from all other ways
that are founded upon & grant, and that is that it is not a per-
petnal right, but exists only so long as the necessity which cre-
ated it exists.

Thus in the leading case of New York v. Millner® it is
said :—

¢ Again the right of way of necessity over the lands of the
grantor in a conveyance in favour of the grantee and those sub-
sequently claiming the dominant tenement under him, is not a
perpetual right of way, but only continues so long as the neces-
sity exists.” :

The same language is substantially found in Palmer v.
Palmer,?® also in Pierce v. Selleck.*

This brings ur the analogous situation that & grant presumes
a consideration and that although the grai..ce may have paid
for something, vet he eannot exercise full ownership and trans-
fer the right to some one else. '

For justance, suppose that A should convey a piece of land
to B, which was so situated that B would have a right of way
of necessity over the lands of A, and that B should in turn
convey his property to C. who owned adjoining lands that
touched a public highway. Then C could. by reason of his own-
ership of other lands, reach the public highway without being
compelled to exercise the way of necessity, which B had over the
lands of A, and if the doctrine annourced by the courts is to
be carried out in its fullest extent C would be deprived of this
right of way for the lands he had purchased out over the lands
of A, notwithstanding the fact that such right of way might be
an exceedingly valuable one and furnish a much better access to
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the lands he had purchased from B than any way would over
his remaining lands.

If such be true, C would not be willing to pay the full and
fair value of the lands which he had purchased from B; if B
had no right to convey to him the way of necessity which had
been granted to him by A. It seems plain here that B would
be unjustly deprived of a right of property which then existed
in him.

In a careful examination of the various cuses, this phase of
the question does not appear to have been passed upon. Of
course if the public granted him a new road, it would be fair,
provided it was ns good as the old way of necessity, to hold that
it ceased to exist. So, if he chose to acquire a new way, which
was as good, but why then require him to give up for nothing
that which he bought and paid for? Must his act be held alone
to benefit his grantor! Must he alone be punished because the
way was not expressly mentioned in the conveyance?

It seems that there is some room for doubt upon the question
whether such a holding would be just or whether it would be
followed in all instances. And we are again driven to the con-
clusion that in ull such cases it would be fair to require at least
Lefore the way of necessity is lost, that the way which displaces
the one of necessity be one as convenient or as valuable to the
lands, a8 was the way of necessity so displaced.

It has been held that where a person.has a way of necessity
and acquires the servient estate, that then the way of necessity
is lost, but if he should afterwards sell the two pieces of property
separately, the way of necessity would come into existenes again,
This is illustrated by the quotation in Wheeler v. Gilsey.®®

In Buckley v. Combes® it was decided :—

““Thet if a person owned close A and a passage of necessity
to it over close B and he purchased close B and thereby re-
nnited in himself the title to both closes, yet if he after sold
close B to one persuir. without reservation and the close A to
another person, the purchaser of close A has a right over close
B'”

A R R
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Suppose A, the owner of one tract of land, sold to B another
tract of land, sc situated that B would have a right of way of
necessity over the remaining lands of A, and B would sell his
lands to C, who by reason of owning adjoining lands which reach
to- a public highway, and C be deprived of his way of necessity
over A’s lands, and thereafter C should sell the lands so acqu: -
ed to D, who had no way to reach said lands exeept the old way
of necessity or & new one over the lands of C: would D have
conveyed to him the right to use the way of necessity over the

Jlands of A?

Here the land is in the same condition and the same necessity
exists as when B purchased it from A. If it should be held
that D did not acquire such way, then it must be held that he
would have a right out over the lands of C, and this would be
in a certain sense, taking C’s lands for the benefit of A, and
give back to A lands which he had sold and for which it is pre-
sumed he received a consideration, and yet it would seem if the
various decisions of the courts are strictly followrd out, this
would be just what would happen.—Central Law Journal.

1. Volume 2, page 35. 14, 8 Allen 1.

2, 24 Pick. 102, 13. 47 Maryland 379,
3. 3§ Vt. 52, 18, 18 Conn, 324,

4, 15 Coun. 39. 17. 18 Wendell 510,
5. 47 Ver. 451, 18. 80 Mass. 126,

6. 153 Cal. 677, 18. 2 Bing, 786,

T. 2 McCord (8. () 4435, 20, 1st Barb, Ch. 1,
8, 47 Mass. 103. 21, 148 Iows 512,

9. 38 Pe, 491, 22. 1 Barb. Ch, 1.
10. 8 Rieh. (8. C.) 138. 23, 160 N. Y. 1386,
11, 29 Me. 502, 24, 18 Conn. 321.
12. 11 R. 1. 259, 25, 35 Howard Pr. N. Y, 143,

13. 29 Tex. 74, 268. 5 Taunt. 311
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REVIEW OF CUERENT ENGLISH CASZS.
{Registered in accordance with the Copyright Aect.)

AWARD ACCEPTED AND ACTED ON—SUBSEQUENT APPEAL FROM PART
OF AWARD—APPROBATE AND REPROBATE,

Johnson v, Newton Fire Eaxtinguisher Co. (1913) 2 K.B.
111, This was a case under the Workmen's Compensation Act,
1906, in which the workman had applied for arbitration to fix
the compensation, and an award was made fixing a certain sum
per week to be paid. The workman acted on the award and
accepted the compensation, but shorily afterwards appealed
from the award as to costs. The Court of Appeal (Cozens-
Hardy, M.R,, and Buckley, and Hamilton, 1.JJ.) held that he
could not do this; that having accepted and acted on the award,
he could not ap_seal from any part of it—in short, he could not
both approbate aad reprobate.

CHATTEL MORTGAGE—DAMAGES FOR NEGLIGENT SALE BY MORT-
GAGEE—RESTRICTION ON CHARGES BY MORTGAGEES-—PENALTY
FOR EXCESS—Bank Acr (R.8.C. 1906, .. 29), s 91—VOLUN-
TARY PAYMENT OF UUNAUTHORIZED INTEREST,

MceHugh v. Union Bank (1913) A.C. 299. This was an ap-
peal from the Supreme Court of (anada. The action was
brought by mortgagors against chattel mortgagees for an ac-
count in which the plaintiffs claimed credit for damages for neg-
ligenee on the part of the mortgagees in selling the mortgaged
property. consisting of houses, and also for a penalty being treble
the amwount of an alleged excessive charge by the mortgagees for
expenses and commission on the sales, The stipulated rate of
interest was 8%, but the defendant bank admitted it could not
enforce a higher rate than 7%, while the mortgagors contended
that only 5% could be recovered. The Judicial Committee of
the Privy Council (Lord Haldane, L.C., and Lords Macnaghten,
Atkinson, and Moulton) allowed the appeal in part, holding
first that the findings of the judge at the trial as to the defen-
dants’ negligence in making the sales and as to the consequent
amount of damages, were not shewn to have been erroncous and
eught not therefore to have been varied by the Supreme Court
of Alberta. Secondly, that the N. W. Can. Grdinances, ¢, 34,
whereby a chattel mortgagee’s charges in respeet of seizure
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and sale are limited, relate only to certain indispensable acts
specified in the schedule thereto, and consequently "hat the par-
ties were left free to contract in reference to any other exnenses
of realization which might be shewn to be reasonsble and neces-
sary and no ground had been shewn for imposing the penalty
which their Lordships held was permissive and not imperative,
since the defendants had acted reasonably and prudenuy.
Thirdly, with regurd to the question of interest, which the Su-
preme Court of Canada had allowed at 7%, their Lordships held
that the stipulation for payment of 8% was inoperative under
the Bank Aect, R.8.C, 1906, c. 29, s. 91. and therefore as no
rate had been fixed, only the legal rate . | 5% was recoverable,
but that the plaintiffs were not entitled .o recover back the ex-
cess which they had voluntarily paid.

RELIEY AGAINST FORFEITURE—(ONTRACT FOR SALE OF LAND-—E'OR-
FEITURE ON DEFAULT OF PAYMENT OF ANY INSTALMENT OF
PURCHASE MONEY—SPECIFIC PERFORMANCE—TIME OF ESSENCE
OF CONTRACT.

Kilmer v. British Columbia Orcherd Lands (1913) A.C. 319,
This was an appeal from the Court of Appeal of British Co-
lumbia. The plainti®s had entered into an agreement to sell
land to the defendant, the purchase money to be paid in instal-
ments, and the contract provided that in case default should be
made in payment of any instalment, the agreement and all past
payments should be forfeited, and time was declared to be of
the esser.ce of the contract. The defendant having made defanlt
in the payment of an instalment of purchase money, the plain-
tiffs brought the action claiming a declaration that their agree-
ment of sale to the defendant was null and void. The defendant
counter-claimed for specific performance, and at the trial obtuin-
ed leave to pay into court the amount due to the compaany. The
judge at the trial dismissed the plaintiff’s action and decreed
specific performance, bu' the Court of Appeal of British Co-
lumhia set his judgment aside and gave judgment for the plain-
tifts, The Judicial Committee of the Privy Couneil {Lords
Macnaghten, Atkinson, and Moulton) have reversed the latter
decision and restored the judgment at the trial, holding that
the condition of forfeiture was in the nature of a penalty from
which the defendant was entitled to be relicved ou payment of
the purchase money due.
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REPORTS AND NOTES OF CASES.

Bominion of Canava.

o

SUPREME COURT.

—————

Ont.] [May 6.

McGuRe ¢. Orraws Wing Vaurr Co.

Fraudulent conveyance—Statute of Elizabeth—Husband and
wife—VYoluntary settlement—Evidence.

In August, 1908, M. and his brother bought a hotel business
in Ottawa for $8,000, paying $6,000 down and securing the
b.lance by notes whieh were afterwards retired. In November,
1908, M. eonveyed a hotel property in Madye to his wife, subject
to a mortgage which she assumed. M. and his brother carried
on the Ottawa business until March, 1910, when they assigned
for benefit of creditors who brought suit to set aside the convey-
ance to M.'s wife. On the trial, it was shewn that for some time
before November, 1908, M.’s wife had been urging him to trans-
fer to her the Madoe property, which she had helped him to ac-
quire, as a provision for herself and their children: that she
had joined in a converance of a property in Toronto in which
they both believed she had a right of dower, and the proceeds
of the sale of which were applied in the purchase of the Ottawa
business; and that all of M.’s liabilities at the time of said con-
veyance had been disecharged. M. aseribed his failure ia Ottawa
to the action of the License Commissioners in compelling him to
move his bar to the rear of the premises whereby his receipts
fell off and he lost rents that he had theretofore received, and
had to make expensive alterations; and to a fire on the premises
carly in 1910, The trial judge set aside the conveyance to M.’s
wife; his judgment was reversed by a Divisional Court (24
Ont. L.R. 531), but restored by the Court of Appeal.

Held, affirming the judgment of the Court of Appeal (27
O.I.R. 319), Davies, J,, dissenting, that the conveyance by M.
to his wife was voluntary; that it denuded him of the greater
part of his available assets and was void as against his present
creaitors.

Appeal dismissed with costs.

Proctor, for appellant. Hog, K.C., for respondents,
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Ont.] [May 6.
PETERS v. SINCLAIR

Trespass—Easement — Public way—Dedication — User—Pre-
scription.

8. brought action against P. for trespass on a lane called
Ancroft place which he claimed as his property and asked for
damages and an injunction, Said lane was a cul-de-sac running
from Sherbourne street on the west, and the defence to the ac-
tion was that it was a public street or, if not, that P, had a right-
of-way over it either by grant or user, On the trial it was
shewn that the original owners had conveyed the lots to the east
and south of Ancroft place to different parties, each deed giv-
ing a righ: of-way over it to the grantee and to those to whom
the owner had conveyed or might thereafter convey the lot to
the north (mow P.’s land). The deed to P.’s predecessor in
title did not give him a similar right.of-way. The deed to the
predecessor in title of 8. had : plan annexed shewing An-
eroft place as & street fifty feet - ide and the grantee was given
the right to register said plan with the deed. The evidence alsc
established that for several years before the action Ancroft place
had not been assessed. and that the city had placed a gas lamp
on the end near Sherbourne street; also, that for over twenty
vears it had been used by tire owner of the lot {o the north, and
by the owners of adjvining lots, ag & means of access to, and
egress from, their respective properties. In 1909 the fee in the
lane was conveyed to S. who had become owner of the lots to
the east and south.

Held, 1. Idington, J., dissenting, that the evidence was not
sufficient to establish that the lane had been dedicated to the
public and accepted by the municipality as a street.

2. Idington, J., and Duff, J., dissenting. The lane was not
a ‘‘way, easement or appurtenance’’ to the lotto the north ‘‘held,
used, occupied and enjoyed, or taken or known, as vart and
parcel thereof,”’ within the meaning of see. 12 of the Law and
Transfer of Property Act, R.8.0. (1837), ch. 119,

3. That P. had not acquired a right-of.way by & grant im-
plied from the terms of the deeds of the adjoining lots nor by
preseription.

Appesl dismissed with costs.

Tilley, and J. D. Montgomery, for appellant. Ludwig, K.C,,
for respondent.




414 CANADA LAW JOURNAL,

Province of Ontatrifo.

i

SUPREME COURT, APPELLATE DIVISION.,
Garrow, Maclaren, Meredith, and Magee, JJ.A,,
and Lennox, J.] [April 22,

MoKenzix ¢, RiLioTT,
{10 p.L.R. 466.)

Appeal—Findings by referee—Reconsideration on appeal as to
inferences from surrounding facts—Evidence—Variation.
Held, 1. While a referee hearing the witnesses has the better

opportunity for forming a right judgment upon the eredibility
of witnesses as affected by their demeanour in giving evidence
and his finding where based upon credibility will not ordinarily
be disturbed by an appellate court, the rule does not apply to
the consideration of the weight to be given the evidence ag af-
fected by the surrounding circumstances and attendant facts;
an appellate court should draw its own conclusions in regard to
the probabilities and inferences to be drawn from such facts and
circumstances,

2, In en action upon a building contract where the construe-
tion actually proceeded with differed from that contemplated
by the written contract between the parties as to size of build-
ing and class of materials, the party who claims that the written
contract was ¢ ‘together abrogated and not merely varied in such
respects by the verbal arrangement between the parties by
which the change was assented to after the contract was made,
has the onus cast upon him to prove such claim, '

McKenzie v. Elliott, 2 D.L.R. 899, affirmed on appeal.

Hellmuth, K.C., and W, Mulock, for plaintiff. dnglin, K.C.,
and J. Shilton, for defendant.

SUPREME COURT.

Middleton, J.] [April 14,

RowerTs v. BeELL TeLErHONE Co. AND WESTERN COUNTIES
Erecrric (o,

(10 pL.R. 459.)

Elcctricity—Injury by wires in strects—Dangerous agency doc-
trine—Effect of—Statutory authorily—Prozimate cause,

Held, 1. The effect of conferring statutory authority upeon
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an electric power company to erect poles and power wires on
a highway is that, apart from negligence, the company is ab-
solved from the rule that any one whe, for his own purposes,
coiieets or keeps anything likely to do mischief if it escapes, is
primd facte answerable for all the damages which are the nat-
ural consequences of its escape.

Fletcher v, Rylands, L.R. 1 Ex, 265, and Rylands v. Fletcher,
L.R. 3 H.L. 330, considered ; National Telephone Co. v. Baker,
[1893] 2 Ch. 186, and Eastern and South African Telegraph Co,
v. Cape Town Troamways Co., [1902] A.C. 381, referred to.

2. An clectric power company stringing its wires by statu-
tory authority upon the public streets at a time when no other
wires were there, is under no duty to inspect the wires periodi-
cally for the purpose of seeing that no other wires had subse-
quently been placed in too close proximity to their own wires
and s0 avoiding injuries which might result to persons handling
the dead wires of another company should the latter become
charged by close contact with the power wires.

8. A telephone company empowered to erect its poles and
wires on a street upon which the poles and wires of an electric
power line are already strung is under a duty to string the tele-
phone wires at a safe distance from the power wires, and where
a telephone lineman is killed by the telephone wires with which
he was working becoming charged by contact with an electric
wire which had sagged low by the settlement or bending of the
electric company’s poles not resulting from any negligence on
the part of the electric company, the proximate cause of the in-
jury is the negligence of the telephone company and not of the
electric company, althiough the latter had taken no precautions
by guy wires or otherwise to obviate the effect of such sagging.

Englehart v. Farrant, [18%7] 1 Q.B. 240; McDowell v. Great
Western R. Co., [1902] 1 X.B, 618; Dominion Netural Gas Co.
v. Collins, [1909] A.C. 640, and Lothian v. Richards, 12 C.L.R.
163, referred to.

Q. 8. Kerr, K.C.,, and . C. Thomson, for plaintiff. M, J,
O’Reilly, K.C., for Western Counties Eleciric Company.
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Middleton, J.] [May 2.
GobsoN v, McLzop,

(10 p.L.R. 513.)

Contracts—Nature and requisites—Suffictency of acceptance—
Adding a term to the offer.

Where a written contract is expressed in such genersl or am-
biguous terms as to admit of different constructions, it is open
to either party to allege, consistently with the terms, that he
accepted the contract with a different construction to that
charged by the other party and to claim that there is no real
agreement between them, though the written contract must be
applied if possible; so where the offer was made by letter for
the sale of machinery ‘‘in place,”’ the latter phrase being intend-
ed by the seller to indicate that delivery must be taken by the
buyer of the machinery where it stood, and this interpretation
was consistent with the preliminary negctiations, and the pro-
- posed buyer replied by letter purporting to accept, but adding
that ‘‘in place’’ was considered to mean on board a railway
car and that advice would be sent as to the destination to which
it should » shipped, the seller properly treats the added words
as an attempt to impose upon him the duty of loading on the
car, and may decline to consider the alleged acceptance as any
acceptance in fact.

Haverson, K.C., for plaintiffs. Brifton Osler, for defen-
dants,

Province of Quebec.

COURT OF REVIEW.

———

McDougall, and Cheuvin, JJJ.] [ May
Wona Ling ¢, City oF MONTREAL,
(10 p.L.r. 558.)

Municipal low—Highways—Injuries from defects—Defective
crossing place.

bt
L]
-3

While a city municipality is not obliged to keep the whole
street surface in a condition safe for foot passengers, yet, if it
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so deals with a portion of the street adjoining a public building
as to invite the public to use that part of the street as a crossing
place for foot passengers, the city is under an obligation to make
it safe for that purpose, althouyh the place so used is not a con-
tinuation of any sidewalk and was not paved im the manner
usual for street crossings in that locality.

See also Breen v. City of Toronto, 2 0. W.N. 690; Rrown v,
City of Toronto, 2 O.W.N. 982; Lowery v. Walker, 27 Times
L.R. 83 (HL.); City of Vancouver v. Cummings, 2 DL R. 253,
45 SIC.R. 194,

R. T. Stackhouse, for plaintiff, appellant. J, 4. Jarry, K.C,,

for city, respondent. '
¢

Province of British Coiumbia
SUPREME COURT.

Gregory, J.] [March 14.
Bivaaxo v, Leroy.
(10 p.L.&. 601.)

Landlord and tenant—Forfeiture of lease—Waiver—Non-pay-
ment of rent—Relief—Usage.

Held, 1. A failure on the part of the lessor to re-enter the
demised premises and to declare a forfeiture under the terms
of the covenant for non-payment of rent, does not constitute
such a waiver of rights as is contemplated by sub-sec. 17 of sec.
2 of the Liaws Declaratory Aect, R.S.B,C. 1811, ch, 133, to the
effect that no relief shall be granted against forfeiture of a les-
see’s term where a forfeiture under the covenant in respect of
which relief is sought ‘‘shall have been already waived out of
court in favour of the person seeking the relief,’’ so as to pre-
clude the lessee from maintaining a summons for relief against
such forfeitura.

2. A lessee of demised premises is entitled to an order for re-
lief against forfeiture on the ground of non-payment of rent,
under the Laws Deeclaratory Act, see. 2, sub.sec. 14 (B.C.),
where it appears that he had been in the habit of paying sev-
eral months’ rent at a time instead of monthly as called for by
the lease, with whieh arrangements the lessor seemed to have
been satisfied, that no request for payment was made by the
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lessor for about five months, but iustead thereof he served his

notice of re-entry, at which time the lesses tendered all the rent

then due, but the lessor would not accept it, and where the

lessee brings into court all arrears of rent due under the lease.
H. B. Robertsor, for plaintiff. Higgins, for defendant.

ANNOTATION ON THE ABOVE CASE AR TO FORFEITURE OF LEASE
AND WAIVER,

Where & forfeiture has been incurred, it is in the option of the landlord
whether he will take advantage of it or not, even where, under a proviso,
the lease is declared to be wholly void. In such & case the lease d. ~3 not
become void on breach of the covenant or condition, but only voidable, and
the landlord may enforce the forfeiture or he may waive it, either expressly
or by implication from his acts. Any act by which he recognizes the tenancy
as still subsisting after the breach which gives rise to the forfeiture comes
to his knowledge, amounts to & waiver, or is evidence from which an inten-
tion to waive the forfeiture may be inferred: Roe v. Harrison (1788), 2
T.R. 425, 1 R.R. 513; Evans v. Wyatt (1880), 43 LT. 176, But actual
knowledge of the breach is necessary before any sct can amount to a
waiver, and constructive notice, or means of knowledge is insufficient:
Ewert v, Fryer (1900), 17 Times L.R. 145, 82 L.T. 415.

If, however, the lessor does nothing, and is merely aware that a breach
of a covenant has been committed, he is not thereby disentitled to elaim a
forfeiture, as mere knowledge, without any positive assent, is not sufficient
to constitute a waiver: Doe v, Allen (1810}, 3 Taunt. 7., 12 R.R, 597,
Mere knowledge or acquiescence in an ael constituting a forfeiture, does
not amount to a waiver; there must be some positive act of waliver, such as
a receipt of rent: McLaren v. Kerr (1878), 39 U.C.R. 507, It would seem
to be no waiver of the breach of a covenant not to dig beyond a prescribed
depth, that the landlord, though aware of such breach, and threatening to
take proceedings in consequence, did not take any steps at the time, bui
allowed the tenant to remain in possesszion until his subsequent insolvency:
Kerr v. Hastings (1876), 25 UC.C.P, 428,

If a person entitled to the reversion, knowing that a forfeiture has
been incurred by breach of the covenant or condition, does any act whereby
he acknowledges the continuance of the tenanmcy at the later period, he
thereby waives the forfeituve: Dendy v. Nicholl (1858), 27 L.J.C.P. 220,
4 C.B.N.S. 376: Penton v. Barnctt, [1898]1 1 Q.B. 278. A right of entry,
for breach of covenant in a lease, is waived by the lessor bringing an action
for rent acerued due subsequent to the breach: Ibid. A forfeiture is waived
where the landlord expressly declares to the tenant that he will not enforee
it: Ward v. Day (1884), 56 B. & 8. 359. So, if he agrees to grant a new
lease to the tenant on the expiration of the old one: Ibid.; or if he notifies
the tenant to do repairs under the lease: Griffin v. T'omkins (1880), 42
I.T, 369. So, where the landlord accepts rent from the lessee which be-
came due after the forfeiture was incurred, it amounta to a waiver: Doe
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v. Rees (1838), 4 Bing. N.C. 884; Keith v. National Telephone Co., [1894]
2 Ch. 147; Roe v. Somthard (1861), 10 U.C.C.P. 488, aithough the landlord
protests that such acceptance is without prejudice to his right to insist on
the forfeiture: Davenport v. The Queen (1877), 3 App. Cas. 115; Oroft v,
Lumley (1858), 8 H.L.C. T2. 8o, where the landlord makes an unqualified
demand on the tenant for rent due after the forfeiture: Doe v, Birch (1838),
1M & W, 402, 46 R.R. 326, or sues him for such rent: Dendy v. Nicholl
(1868), 4 C.B.N.8. 378, it amounts to a waiver. In like manner, a dis-
tress for rent after the forfeiture is incurred, whether such rent became
due before or after the forfeiture, operates as & waiver: Cotesworth v.
Spokes (1861), 10 C.B.N.S, 103. But acceptance after forfeiture of rent
which became due before the forfeiture, is not sufficient to constitute a
waiver: Price v. Worwood (1839), 4 H. & N. 512; Dobson v. Sootheran
(1888), 15 Ont. R. 15.

Where the landlord credits moneys received on a note given by the
tenant for previous nrrears of rent, it was held to be no waiver of a
forfeiture arising in respect of rent accruing after the iote was given:
MeDeneld v. Peck (1839), 17 UL.R. 270,

In an action to recover possession nn the ground of forfeiture for breach
of covenants, and to recover arrears of rent, acceptance by the landlord of
the sum paid into ‘Court by the deferlant in satisfaction of the rent, is not
a waiver of a breach of covenant which took place after the rent became
due: Toogood v. Mills (1898), 23 V.L.R, 106, A reference to arbitration
after default operates in the meanwhile as a suspension of the right of re-
entry: Black v. dllen (1867), 17 U.C.C.P. 240,

A lease to a joint stock company provided that in case the lessee
should assign for the benefit of creditors, six months’ rent should immedi-
ately become due and the lease should be forfeited and void, The two leas-
sors were principal shareholders in the company, and while the lease was
in force one of them, at a meeting of the directors, moved, and the other
seconded, that a by-law be passed authorizing the company to make an
assignment which was afterwards done, the lessors executing the assign-
ment as creditors assenting thereto. It was held that the lessors and the
company were distinet legal persons and the individual interests of the
lessors were not affected by their action as shareholders or directors of the
company, and the lessors were not estopped from taking advantage of the
forfeiture clause: Soper v, Littlejokn (1901), 31 Can. B.C.R. 572, following
8alomon v. Salomon, [1807] App. Cas. 22.

Where, however, the act or omission which constitutes the breach of a
covenant and occasions the forfeiture, is of a continuing nature, these acts
of the landlord operate ss & waiver only to a limited extent. Thus, accept-
ance of rent in the case of a continuing breach is a waiver down to the
time such rent is received, but not afterwards: Doe v. Gladwin (1845), @

.B. 953. So, a distress iz a waiver of a continuing breach down to the
time the distress {s made: Thomas v, Lulham, [1885] 2 Q.B. 400.

It has been held that covenants to repair, to insure. to cultivate or use

the premises in a particular manner. are continuving covenants, and the
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omission to observe them is a continuing breach: Doe v. Jones {1850), 5 Ex.
498; Coweard v, Gregory (1888), L.R. 2 (\P. 158; Coatsworth v. Johnson
(1888), 54 L.T. 520; Doe v. Woodbridge (1829), ® B. & C. 376, Breaches
of a covenant in a farm leass to keep the femees ju repair, and to keep
eighteen acres in meadow during the term, are continuing breaches, and
the right to re-enter for them is not waived by acceptance of rent: dinley v.
Balsden (1857), 14 U.C.R. 535.

A covenant which requires the complete performance of a definite sot
within a specified time, is not a continuing covenant: Iorris v. Kennedy,
[1808] 2 LR, 247. Thus, & covenant to build within a specified time is
not such & covenany: Jacob v. Down, [1800] 2 Ch, 158, Where the lessce
covenanted o build a house witkin four years and failed to perform it, it
was held thut the receipt of rent by the lessor after that time was a
waiver of the forfeiture: Roe v. Southard (1881), 10 U.C.C.P. 488. But the
forfeiture on a breach of a covenant, the necessary effect of which, al.
theugh a continuing breach, is to put it out of the lessee’s power to remedy )
it, may be completely waived. Thus, where & landlord accepts or distrains
for rent, after and with knowledge of 2 breach of a covenant against sub-
letting, it operates as a complete waiver during the whole term of such
sub-letting, but not afterwards: Walrond v. Hawkina (1875), L.R. 10 C.P.
342; Lawrie v. Lees (1881), 14 Ch. D. 248, 7 App, Cas, 19.

A demand of rent falling due after a notice to repair has expired, does
not operate as & walver, if there be subsequent non-repair: Penton v. Bar-
nett, [1898] 1 Q.B. 276, Acceptance of rent which becomes due pending a
notice to repair, is no waiver of a forfeiture on the expiry of the notice.
And an agreement to allow further time for the repairs is not a waiver of,
but only suspends the right of entry: Doe v, Brindley (1832), 4 B. & Ad. 84,

Where, however, the landlord elects to claim the forfeiture, and brings
an action of ejectment, nothing that he may then do will be construed as a
walver of the forfeiture. Thus, neither acceptance of rent, nor his distrain.
ing for it, will operate as a waiver, An election to forfeit once made by
bringing action, is irrevocable: Doe v. Meua (1824), 1 C. & P. 348; Jones
v. Carter (1846), 16 M. & W. 718; Grimwood v. Moss (1872), L.R. 7 C.P.
360, Where the right to re-enter has arisen on the bankruptey of the
lessee, the annulment of the bankruptcy after the issue of the writ in eject-
ment will not defeat the forfeiture: 8mith v, Gronow, [1801] 2 Q.B. 394,

But if a claim is made in the writ for an injunetion to reatrain the
breach giving rise to the forfeiture, in addition to the claim for possession,
or if the lessor in his pleading treats the tenancy as subsisting, it has
been held to operate as & waiver: Evens v. Davis (1878), 10 Ch, D. T47;
Holman v, Enow, 3 D.L.R. 207,

The action of ejectment shews an irrevocable Intention” on the part of
the landlord to avoid the lease. Acceptance of rent, after the issue of the
writ, will not operate as a waiver, nor set up the former tenancy, but it
may be regarded as evidence of a new tenancy on the same terms from
year to year: Evane v. Wyait (1880), 43 L.T. 176. Thus, where a landlord,
after an action of ejectment was commenced for the forfeiture of the
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lease, distrained for and received rent subsequently accruing due, it was
held that such course did not, per se, set up the former tenancy, which
ended on the election to forfeit manifested by the issue of the writ, but
might be evidence for the jury of a new tenancy on the same terms from
year to year: MoMullen V. Vannatto (1893), 24 Ont. R. 625.

In Ontario it is provided by statute that a waiver of the benefit of a
covenant or condition in a lease shall not be deemed to extend to any
instance or breach thereof, other than that to which it specially relates,
unless a contrary intention appears. This is enacted by section 16 of the
Landlord and Tenant Act, R.S.0. 1897, ch. 170.

A waiver of a forfeiture made by the beneficial owner of unpatented
land under lease, is binding on the purchaser who afterwards obtains a
patent with notice of the lease: Flower v. Duncan (1867), 13 Gr. 242.

It has been held that where the action is against defendant as plain-
tiff’s tenant for a forfeiture, the receiving of rent after the writ of pos-
session has issued, is a waiver of the execution: Bleecker v. Campbell
(1857), 4 C.I.J. (0.8.) 136. There can be no waiver after entry for a
forfeiture: Thompson V. Baskerville (1879), 40 U.C.R. 614.

The landlord’s conduct in permitting his tenant’s assignee of the term
to take possession and in accepting payment of his rent from the latter
without claiming any forfeiture and his objection to signing a written
consent to the transfer on the ground that it was not necessary, will amount
to a waiver of a covenant which requires a written consent to the assign-
ment of a lease: Minuk v. White (1905), 1 W.L.R. 401 (Man.).

The plaintifi’s deceased testator in his lifetime leased to the defendant
the Royal Hotel Block, consisting of an hotel, barber shop, stores, offices and
stable, for a term of years. The lease contained lessee’s covenants not to
sell, assign, let or otherwise part with the demised premises without leave
in writing and not to alter the premises without leave in writing.
The lessor roomed in the hotel and usually took his meals there.
During his lifetime certain alterations were made in the premises
and other alterations were commeneed, without his written consent,
but with his knowledge and implied consent and acquiescence, and
after his death the alterations were continued, with the knowledge of the
plaintiff. One sub-tenant had without leave in writing from the head
lessor assigned his lease. In the case of two other sub-leases the rent had
been increased without consent, and in respect of another a monthly
tenancy on a verbal lease had been changed without consent to a two-
years’ term, with a lease in writing, at a higher rent. The dining-room of
the hotel had been placed under separate management on an agreement
that the manager should pay defendant a fixed sum of the income from the
dining-room and should be entitled to the balance earned by the dining-
room. In an action by the executor of the lessor against the lessee claiming
forfeiture of the lease on account of the breach of covenants, the Court
held that (1) an assignment without consent by a sub-lessee of his lease
which has been granted with consent is no breach of the lessee’s covenant
in the head lease not to assign without leave. (2) The mere increase in
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the monthly rental payable by a sub-lessee is not a termination of one ten-
ancy and the creation of a new tenancy, and will, therefore, not be a breach
of the covenant in the head lease not to sub-let, etc., if done without con-
sent. (3) The alteration of a monthly tenancy to a two years’ term on a
written lease without such consent is a breach of the covenant. (4) The
agreement with the dining-room manager was not a lease, sale or assign-
ment, and, therefore, no breach. (5) Under the circumstances the Court
should exercise the jurisdiction to relieve against forfeitures on terms.
The terms imposed were increased rent to make up the increase obtained
from the new tenancy created by the conversion of the monthly tenancy to
a iwo years’ tenancy, and the defendant was required to execute a lease
covenanting to pay to the plaintiff such increased amount, and was also
required to pay the plaintiff’s costs as between solicitor and client within
one month. Quere, whether the plaintiff was estopped from taking advan-
tage of the condition for forfeiture in respect of alterations authorized
verbally by the testator in his lifetime, but executed after his death: Royal
Trust Co. v. Bell, 2 Alta. R. 425.

The right of re-entry under the Act respecting Short Forms of Lease
applies to the breach of a negative as well as of an affirmative covenant, so
that there is a right of re-entry for breach of the covenant not to assign
or sub-let without leave: Toronto General Hospital v. Denham (1880), 31
U.C.C.P. 207. The making of an agreement for the assignment of a lease
the settlement of the terms thereof and the taking of possession by the
assignee, constitute sufficient evidence of the breach of such covenant; the
fact of the document shewing the transfer not having been made until after
action brought is immaterial: McMahon v. Coyle, 5 O.L.R. 618 (Boyd, C.).

Plaintiff, as lessee, and defendant, as lessor, on the st of January, 1906,
entered into a lease for a term of five years, at a rental of $70 per month,
in advance, with a proviso for forfeiture and re-entry after 15 days’ default
in payment of rent, together with an exclusive option of purchase on terms
named. Plaintiff being absent in December, 1906, and up to the 23rd of
January, 1907, inadvertently allowed the rent for January to fall in arrear,
but on the latter date, tendered defendant, through her solicitor, she her-
self being inaccessible, the rent for January and February, and also offered
to defray any costs incurred. Defendant had in the meantime, through her
bailiff, taken and retained possession. There was evidence of an oral
arrangement that in the event of the plaintif’s absence at any time the
forfeiture clause for non-payment in advance would not be enforced. No
third party interests having intervened, plaintiff was entitled to relief
against forfeiture, both as to the term and the option, and that, the case
coming within Rule 976 of the B.C. Supreme Court Rules, 1906, plaintiff
should also get the costs of the action: Huniting v. McAdam, 13 B.C.R.
426; Newbdolt v. Bingham (1895), 72 L.T.N.S. 852.

A provision in a lease against sub-letting without the written consent of
the lessor is not de rigueur so as to prevent the lessor pleading a verbal
consent to an action under the Quebec law to resiliate the lease for breach of
this provision brought by an assignee of the lessor. Oral evidence by the
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lestor of such consent prior to the sale of the immovable to the plaintiff,
coupled with the implied consent of the iatter to the sub-lease resulting
from the faet that he was aware of it for several months without taking
action is sufficient: Vatlloncourt v, 8aint Denis, QR. 34 8.C. 25; Jilbart v.
Bowen, QR. 56 8.0. 309,

Where a lease contains a covenant not to sasign without lessor’s consent
and an assignment of the lessee’s interest in the lease is made, and there-
after the leasor assigns his title, and the lessor’s assignee, subsequently
learning of the prior assignment by the lesses, accepts rent from the party
in posaession under the lessee, and later distrained on his goods for other
rent, and makes no re-entry, the breach of the covenant not to assign is
waived: Pigeon v. Preston (No. 3), 8 D.L.R. 126, 22 W.L.R. 804, 49 O.L.J.
8.

A forfeiture for breach of covenant in a lease (except for payment of
rent) cannot be enforced by actiom, or otherwise until after a notice has
been served pureusnt to sec. 20 (2) of the Ontario Landlord and Tenant
Act; this provision is gemeral and applies to both positive and negative
covenants: Harman v. Ainslie, [1904] 1 K.B. 698; Walters v. Wylie, 1
D.LR. 203, 3 O,W.N. 5§67, 20 O.W.R. or'i

A forfeiture in a lease iz waived if the lessor elects not to take advan-
tage of it and shews his election either expresely by s statement to that
effect to the lessee or impliedly by acknowledging the continuous tenancy,
and if after a oanse of forfeiture has come to his knowledge he does any-
thing to recognize the relation of landlord and tenant as still subsisting, he
is precluded from saying he did not do the act with the intention of waiving
the forfeiture: Hvans v. Davis (1878), 10 Ch. D. 747; Moore v. Ullcoats
Mining Oo., [1908] 1 Ch. 576; Holman v. Know, 3 D.L.R. 207, 3 O.W.N. 745,
25 OL.R. 588, 21 O.W.R. 328,
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not a ‘‘confession’’ within the rules by which evidence of 2
statement by way of confession made to a person in authority
may be received only where shewn to have been made freely
and voluntarily.

Wigmore on Evidence, see. 821, approved.

2, Where questions sre put to the accused by the Crown
counsel in cross-examination when the aecused becomes a wit-
ness on his own behalf and such questions overstep the bounds
allowable in cross-exsmination as making suggsstions not war-
ranted by the evidence and from which the jury might draw in-
ferences prejudicial to the accused, the validity of the conmvie-
tion will not be affected thereby if the trial judge has instrueted
the jury to disregard those questions and any inferences sug-
gested by them,

R, v. Long, 5 Can. Cr.'Cas. 493; RB. v. Rose, 18 Cox C.C. 717;
R. v. Bridgewater, {1905] 1 K.B. 131; and B v, Hudson, [1912]
2 K.B. 464, 7T Cr. App. R. 256, referred to.

F. B, Eaton, for the accused, L. F. Clasry, and G. P. O.
Fenwick, for the Crown.

Book Reviews.

The Canadien Criminal Low Digest., Being a consolidated
Digest of the cases under the Criminal Code reported in
vols, 1 to 20, inclusive, of CaNabian CrimiNaL Cases, 1893-
1913, Toronto: Canada Law Book Co. 1913.

The above excellent series of reports is so well known to
our readers as to need no words of commendation from us. But
it would be of little use to a busy pructitioner if the law therein
contained were not readily obtainable. To meet this require-
ment and to keep the 20 volumes which have been issued, under
one uniform system with a ready key thereto, this digest has
been compiled.

In addition to the numerous cases to be found in these
20 volumes, & large number of eriminal cases decided in Canada
prior to the commencement of the above series of reports, have
been carefully selected. as being still of value as precedents
gince the enactment of the Criminal Code of 1892. To these are
also added a large number of cases for offences under the liquor
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laws and other Provineial statutes. The digest, therefore, is not
only an index to the Canadian Criminal Cases, but contains
a olassifled collection of important decisions en eriminal and
quasi-criminal law, heretofore available only after long re-
search in the other Canadian Reports.

This stateigent tells its own story as to the great value of
this Digest. It may almost be said to be a complete text-book
of the Criminal Law of Cancds, and we venture to think muech
mors veluable than are spme of such text-books.

The titles and arrangement of the matter shews that the
compiler is no novice in criminal law and the typographical
execution js of the very best. .

Mechawics’ Inen Laws in Canaca. By His Honour WiLitam
BERNARD WaLLack, LL.B., County Judge, Nove Scotia.
Toronto: Canada Law ook Co. 1913,

This is a gecond edition of Judge Walla: »’s most excellent
vrork on this subject; the most useful of all, in our opinion at
least, so far as Canada is concerned.

This second edition gives us the Acts of the various Proviness
of the Dominion, including the articles of the Quebec Civil Code
dealing with the subject, together with references to numerous
judicial decisions, and luminous annofations explanatory of the
legislation,

Since the first edition in 1905 many important amendments
have been made to the various Mechanies’ Lien Acts of the vari-
ous Provinces of the Dominion, and much judicial discussion
has taken place in relation thereto. These are noted in the
volurme before us. As explained in his first edition, much light
is thrown upon this diffieult branch of the law by he United
States decisions, and the author, as well as others familiar with
the subjeet, recognise that, whilst these authorities are not
binding, they should not be ignored.

The author points out the diffieulty of grouping the cases
according to any logical scheme of classification owing to the
difference in the law of the various provinces and the legislation
in other countries, sll differing ir many particulars from the
Cana.lian law,

Special reference is also made to Ward v. Serrell (1910),
3 Alta. L.R. 141, where Mr. Justice Beck states, that where a
statutory prevision is adopted from another jurisdiction after
having been in force there for some time, he would follow the
decigions of that jurisdietion upon its interpretation unless

e .
R £ S SR R AL G L LA

2 e

oo o

R T g O L R e ) iy

iz

Sz 2T

i ot




426 CANADA LAW JOURNAL,

there were strong reasons to the contrary. This common sense
and commendable attitude, if generally followed, would help to
secure uniformity in the practical operation of much incon-
sistent legislation,

We have no hesitation in recommending this book to our
readers.

Chitty’s Statutes of Practical Utslsly. With notes and indices.
By W. H, Acas, Barrister-at-law. London: Sweet & Max.
well, 3 Chancery Lane, and Stevens & Sons, 119 Chancery
Lane, 1313.

This continuation of this well known and venerable publi-
cation bringe the Imperial statutes down to March, 1313, In
the preface the editor draws special attention to the Trade Union
Act, 1913, passed in consequence of the case of Amalgamated
Society of Railway Servanis v. Osborns, 1910, A.C. 87, and
which gives legislative sanction to certain dealings of Trade
Unions. Another interesting statute, also referred to, is the
Criminal Law Amendment Act, 19512, which was passed to
strengthen the hands of the authorities in dealing with the
‘“White Slave Traffie,’’ and the attempt to lessen certain erim-
inal offences by the application of the lash. Solomon after all
is not quite out of date.

Students’ Leading Cases and Staiuies on International Law.
Arranged and edited, with notes, by Norman Bentwics.
Barrister-at-law; with an introductory note by Pror. L.
‘OppENHEIM, London: Sweet & Max.2ll, Limited, 3 Chan-
cery Lane., 1913.

The names ¢onnected with this book are a sufficient guar-
antee of its excellence. It does not pretend to be a full text
book on this important branch of law, but it is most valuable for
students who should become acquainted as early as poussible with
the way in which questions of International Law are cralt with
by the courts, studying not only the results of the cases, but
the methods by which the results are reached. Professor Oppen-
heim, in his introduetory note, makes this pertinent observation
as to a book of this kind: ‘‘The situdy of practical cases en-
livens the abstract rules which are taught in leetures and books.
The cases, 50 t0 say, supply the flesh for the skeleton offered by
lectures and treatiges.”’ The selection is made principally from
English cases, American cases being used to supplement or fill
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gaps in the chain of English authorities. The cases are classi-
fled in groups under the varicus appropriate headings. Part
I, deals with the Law of Peace, Part I1., with the Law of War,
with subdivisions in each.

The Law of Arbitration and Award. By Josuua SLATER, Barris-
ter-at-law. 5th edition, by ArsErT CrEw, Barrister-at-law.
London: Stevens & Haynes, law publishers, Temple Bar,
1913.

This compact summary of the law in relation to arbitrations
is primarily intended for the use of commercial men, but has
also been found useful for students, to whom it will give an in-
teresting introduction to works of larger volume.

Justice and the Modern Law. By Evererr V. AsBort, of the
New York Bar. Boston ana New York; Houghton Mifflin
& Co 1913,

As the name and size of the volume (300 pages) indicates,
this is necessarily a sketeh, but an interesting one, setting forth
the ethical principles of the law, as it has been, and as it is
in modern days, and as now p.«ctised and administered; to-
gether with a discussion on the rule of stare decisis; the writer
concluding with some observations based on his thought that the
United States is now able to have an ideal system of justice.
A pleasant dream, but not likely to be realised, we fear, until
the Millenium.

Bench and isar
JuplciaL CHANGES IN ENGLAND,

Although the announcement was not unexpected, the whole
Profession will have received with regret the mews of the re-
signation of Lord Jus‘ice Farwell in consequence of ill-health,
and his -etirement from the Bench is a serious loss. It is to
be hop~d that no time will be lost in flling the vacaney thus
created, for the work of the Court of Appeal is badly in arrear,
and the services of Sir 8, T. Evans or of a King’s Beneh judge
cannot be dispensed with in their respective divisions.

That Mr. J. R, Atkin, K!C., was strongly in the running for
the Bench was well known,, and his selection for the appoint.
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ment as the additional judge of the King’s Beneh Divigion will
be unanimously approved. Although young-—we believe he is
but forty-six years of age—he possesses in & marked degree those
attributes which go to make a good judge, and we feel sure that
the future will amply justify his promotion.—Law Times.

County Jupaes TAKE Nomice!

Mr. A, and Mr, B,, two solicitors of one of the county towns
of Ontario, having an appointment for a certain day before the
Surrogate Court judge, discovered on arriving that the jndge
was in the middls of another matter which had the appearance
of being lengthy.

The proceedings were being carried on in the Judge's Cham-
bers, and the two solicitors took seats at the end of the table.
By-andsby Mr. A. leaned over to Mr. B. and remarked, in a
whisper, *‘ This seems rather hopeless. It looks to me as though
the only thing to do would be to reprimand the judge, and get
another day fixed.”’

Some whispered conversation then tcok place between the
two molicitors, when it was arranged that Mr. B. should see
the judge luter and have a new day appointed.

At this moment the judge's voice was heard remarking, ‘I
really cannot hear what the witness says while those two gentle-
men at the end of the table are talking."”’

Mr. A. promptly rose to his feet, and bowing to the judge,
said: ‘‘I am extremely sorry, your honour, to have ' ¢ n a dis-
turbing element. I was only remarkingto my learned friend that
it was a curious thing that judges should give appointments for
a certain hour and then take up and proceed with other busi-
ness.”’




