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1. Monday ........ :lu'n-l Brockville. County Coutt and Surrugute Coust Testns
egln.
2. Tuesday.. Cuancery Examination Term, Landon and Bellos e, beglos.

County Court and Surrogate Court Termn ende
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Toropto Fal Aaizes. Laat day for notico of Examination
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Chancery Examination Term, Brantford und Kingston, begins
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LAast dsy for notice of Examin §n Chancery, Barcie & Ottawa.
Chancery Examination Term, Hamilton aud Brocky Wy, begins.
«e 20th Sunday dfter Trinity.

. Monday e . { L-&x) rdn ‘v’m!;‘;f notico of Examlaation 1n Chiancery, Goderlch &
. Tuesday. ....... Chancery Examination Term, Bacrlo and Ottawa, commences.
. SUNDAY ... 213t Sunday after Trinity.

IMPORTANT BUSINESS NOTICE,

Tersons indelited to the Proprietors of this Journal are requested lo remember that
all our pust due uccounts have been placed inthe hands of Messrs. Putton  Ardagh,
Atlarneys, Barrie, for collectwn; and that only @ prompt reruttance to them unll
sare costs.

Jtis swuth great reluctance that the Proprielors have adopled this course ; but they
have been compelled 1o do 30 10 onder to enalle them (o meet thar current expenses,
which are very heavy.

Nowr that the usfulness of the Journal is so generally admitled. it would not be un-
reasonable tn expect that the Profession and Officers of the (hurts wou'd accord it a
Uberal support, wnstead of allowiny th Ires to be sued for their subscriptuns.

TO CORRESPONDNENTS--See last page.

&he Wpper Canade Laly Journal,

OCTOBER, 1860.
NOTICE TO SUBSCRIBERS.

As some Subscribers do not yet understand our new method of
addressing the « Law Journal," we take this opportunity of giving
an explanation.

The object of the system is to inform each individual Subscriber of
the amount due by him to us to the end of the CUBREST year of
pudblication.

This object is effected by printing on the wropper of eack number—
1. The name of the Subscriber. 2. The amountin urreur. 8. The
current year (o the end of which the computationis made.

Tuus ‘Jokn Smith $5°G0.” Tkis signifies that, at the end of the
year 1860, Jokn Smith will be indebted (o us tn the sum of $3, for
the current volume.

So ¢ Henry Tompkins S25°60 * By this is signified that, at the
end of the year 1860, IHHenry Tompkins will be indebted to us in the
sum of $25, for 6 volumes of the ** Law Journal.”

Many persons take $5'60 to mean 5 dollars and 60 cents.  This
i3 @ mistake. The ¢ 60" kas reference o the year, and not la the
amount represented as due.

BILLS OF SALE, &c.

Description of Chattels intended to be conveyed, de.

As our law now stands, every sale, as well as every
mortgage of goods and chattels, not accompanied by an
immediate delivery and an actual and continued change of
possession of the goods and chattels sold or mortgaged,
must be in writing; and that writing is required to be a
conveyance, under the provisions of the act entituled “An
Act respecting mortgages and sales of personal property.”
(Consol. Stat. U. C. cap. 435, p. 452.)

Every conveyance under the act, whether for the sale or

the mortgage of goods and chattels, is required ¢ to contain
such full and sufficient deseription thereof, that the same
may be thereby readily and easily known and distinguish-
ed.”” (Sce. 6.) FEach word of this clause is pregnant with
weaning, and yet it is most difficult in practice to give
cffeet to the meaning intended.

It is not only necessary that the description should bo
Sull and suglicicnt, but it must be such a full and sufficient
description that the goods and chattels intended to be con-
veyed may be thereby readily and easily known and distin-
guished.

Ilad the requirement been merely that the deseription
should be “full,” much difficulty would have been experi-
enced in giving a proper definition of the word as applied
to the description of goods and chattels in a written docus
ment; but when the description must not only be full, but
so full that the goods and chattels may be thereby readily
and casily known and distinguished, the difficulty is
increased. The idea conveyed in the word “full,” is
generally that of quantity ; but in order that the particular
quantity of articles may be &nown and distinguished, wo
must have not simply quantity but quality, and not simply
quantity and quality but in many cases nature and value in
addition.

Let us take an example. Suppose goods and chattels to
be described as 10,000 feet of lumber.” Certainly we
have quantity, but in what manner is this quantity of lum-
lumber to be readily (*easily’ we take to mean the same
thing, and therefore drop it) known and distinguished ?
How can we distinguish it from other lumber without des-
cribing its quality 7

Inasmuch as the nature of the commodity, namely, lum-
ber is described, we are able to distinguish it from all other
commodities of a differeat kind, but the question arises
how are we to distinguish it from all other commodities of
o like kind 7 Jd certum est quod certum reddi potest. If
a reference to locality were in the description some of the
difficulty would disappear. Suppose the description to
be « 10,000 feet of white lumber in the lumber yard
of C. D., on the north side of King Street, in the City
of Torouto.” In this case any one in doubt as to the
actual lumber conveyed could by an examination of the
article itself the better enable himself to know it and so
distinguish it from other lumber of a like kind. Even if
this were done however there would be still uncertainty.
It is quite as difficult to distinguish one plank from another
as to distinguish one Jog from another even by persunal in-
spection. Weare driven to the conclusion that no positive
rule can be laid down as to the correct interpretation of the
epactment in question. All that can be dove is in every
instance to describe the articles intended to be conveyed
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with the greatest possible certainty, and this cannot better
bo done thun by a use of locality, nature, ralue, quantity
and quality.

Let us now bring under review such decisions of the
courts as tend to »id in the construction of the ennctment
which we have made the subject of these remarks.

1.—¢ All and singular his (the assignor’s) stoe:-in-trade,
wares, merchandize, goods, chattels, and effects whatsoever
belonging to him, and now lerny in and about his ware-
house on Yonge Street and Wellington Street in the City of
Tsronto, and all his houschold furniture, goods, chattcls
and cffects whatsoever, (the personal apparel of himself and
family excepted), now being in and about his dwelling
kouse ané premises on Wellington Street aforesaid, and
all bonds, bills, and securities for money, leases for years,
Provincial Insurance stock, Northern Railroad stock, mort-
gages, trust and other properly, personal estate and cffects
whatsoever and wheresoever belongivg, due or owing to him
the said party of the first part”’ (Harrisetal v. The
Commercial Bank, 16 U. C. Q. B., 437). As to this des-
cription, it was held, that the stock-in-trade and household
furniture showing locality was sufficient, but that nothing
passed under the words “and all other property, personal
estate and effects whatsoever and wheresoever.” In deli-
vering judgment, the Chief Justice of Upper Canada said :

¢ Does it, in the first place, contain a sufficiently particular
description of the goods, as required by the fourth clause of
the act ? I cannot say that, it any one were at any time to
see in another place any of the goods which at the date of this
assignment were ¢in and about McDonell’s warehouse, in
Yonge street and Wellington street,” he would be able readily
and easily to distinguish them from other geods, or from the

ods of other part. 18, 80 as to know, hy means of the descrip-
tion giveu in this deed, that the particular goods in question
had been transferred by this assignment. But at the same
time, I confess I do not find it easy to understand how a stock
of goods in a shop, or furniture in a dwelling house, are to be
otherwise described than as they have been in this case, unless
by taking a minute list of every article ; and even that would
not enable us to distinguish such articles from others of the
same kind, unless there happened to he something peculiar
about the thing by which it could be identified, as you might
enable people to identify living arimals, by age, and size, and
peculiar marks. .

7 tbink we must hold that the goods in and about the par-
ticular warehouse, and the furniture, &c., in and about the
dwelling house on Wellington strest, are sufficier,tly described,
#0 a4 to admit them to pass.

¢ I do not take the fourth clause to require a particular des-
eription of bonds, bills and accounts, or of railway stocks, and
things of that kind; but as to that clause in the deed which
profesaes to assign ¢ all other personal estate and effects what-
soever and wheresoever’ belonging to the grantor, I do not
consider that any gocds and chattels can pass under that form
of words, for otherwise we should be giving no force or mean-
ing whatever to the fourth clause of the act.”

2.—¢ All and singular the stock-in-trade, wares, mer-
chaadize, household goods, furniture, (not saying where),
implements, chattels, goods, debts, sum and sums of money,

books of nceount, notes, and other things due and owing to
him Wilson, and all his personal estate whatsoever and
wheresoever, and all his estate and interest therein.”
(Howell v. McFerlane, 16 U. C., Q. B., 469). As to this
deseription the Court, though unnecessary to determine the
point, expressed s strong opinion against its sufficiency.
Nothing could be more general. It will be observed that
it wants even the redceming element of locality.

3.—¢ Al! and singular the stock-in-trade of the said R.
D. Wilson, situate on Ontario Street, in said town of Strat-
ford, and also all hisother goods, chattels, furniture, house-
hold effects, horses and cuttle, and also all bonds, bills, notes,
debts, choses in action, terms of years leases, sccurities for
money.” (Wilson v. Kerretal, 17 U.C.,Q. B. 168.) It
was held as ¢s this deseription that the goods and chattels
were not suflicientiy deseribed by stating them to be situated
on Ontario Strect, without saying that they were in the
shop or on the premises of the assignor situate on that street,
and as to anything other than the stock-in-trade it was held
that there was veally no description at all. In the first
place, then, the description as to the stock-in-trade was held
to be insufficient because of the want of locality (house,
shop, &¢.), and as to the remainder of the articles intended
to be conveyed, because there was really neither quantity,
quality or value. 'We cannot do better than quote some of
the instructive remarks of Mr. Justicc Burns in delivering
judgment :

¢ According to tho wording of the deed the case presents two
questions ; first, with respect to the sfock in trade, and uext,
with respect to all other goods, chatlels, Surniture, household
effects, korses, cattle, and also all bonds, &c. The latter cannot
bo held a compliance with the provision that they are soto be
described, that the same may be thereby readily and easily
known and distinguished. Where all or any of these things
then were, or were to be found, the deed is silent. Of course
it could not be expected that every chair or table must be so
described that by reading the description in the deed a person
could gro and identify them, but surely the legislature menrot
something when the enactment was made. 1f it would be in-
convenient to describe each article or each set of articles, either
as to numbers or quantities, marks, or otherwise, that they
might be known, yet & description by locality might be given
which would enable & person to go with the deed in his hands
and point out the goods transferred. No one, howerver, on
reading this deed, could poesibly say that any of these other
things mentioned, could either be readily or easily known or
distinguished. Quoad these things the plaintifi’s case must, I
think, fail. .

¢ Then with regard to the stock in trade, This is a term very
well known in bankruptey matters, and I should find oy fault
with that expression if we had further information to tell us
what it was that was assigned. There is an attempt in this to
give information as to locality, but it is very vague. The
deed simply says, the stock in trade situate on Ontario street,
in the town of Stratford. What part of the street we are to
look for it the decd does not tell us. Further, we are not
informed what deseription of stock in trade itis; there is noth-
ing on the fice of the deed to give us the slightest idea whether

it was the stock in trade of a dry goods dealer, a grocer, a dis-
tiller, o brewer, or of any kind of business which the assiga-
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ors carricd on.  The deed is singularly silent with respect to
any infurmation from which a person reading it might even
draw an inference, exeept that tlhe agsignor iy himself deseri-
bed to be n merchant.  Without that ternt used in deseribing
him we should not know what he was; but will that do from
which to draw an inference that the stock in tende assigned
was that of n merchant? It does not appear to mo that that
would be a complinnce with the act of Parlinment. The term
merchant with reference to the busiress earcied au, is as conver-
tible as that of stock in trade.  The proper definition of the term
is applicable to one who traffics or carries on trade with foreign
countries, a8 an exportee or importer.  The popular usage of
the expression is to apply it to any trader, or one who denls in
the purchase of goods. ‘There are wheat merchants, timber
merchants, lumber merchants, and a thousand others, as vell
as o dealer in cottons, calicoes and what not. 1 do not sce
that we nre helped at all in finding out what the stock in trade
was by being told that the assignor was a merchant. To be
surs we discover it by reference to the evidence ; but the ques-
tion is, whether this information should not exist on the face
of the deed. The statute says it sball cootain such efficient
and full description thereof, &c. It does not appear tome this
deed dues contain such officient deseription as that any one can
possibly sny what the stovk in trade was that was transferred.
If we had been told in what house it was, or on what premises
the same might be found, that perhaps might hase helped, but
bere we ure tuld the stock in trade will be found o.: the street
in Stratfurd. To take this literally the public would have
the opportunity of helping itself, or the corporation might
complain of & nuisance. I'think we should scarcely look for
the gods upon the street, but the parties might have told us
better whero to find them.”

The case was subsequently carried into appeal, and the
decision of the court below as to the insufficiency of the
description was confirmed. Draper, C.J., in delivering
the judgment of the Court of Errorand Appeal, is reported
as follows :

* Ag to all other property, escept the real estate, the only
description is, *all his other goods, chnttels, furniture, house-
hold effects, horses and cattle, and also bonds, bills, notes,
chuses in action, terms of years leases, securities for money.’

“ What the statute requives is, * such efficient and full descrip-
tion’ of the * guods and chattels’ sold or mortgaged, that the sawme
¢ may be thereby readily and easily known and distinguished.’
The first part of the sentence above quoted, commencing * all
his other goods,” &e., contains no other description of the
matters intended to be conveyed, except that they were * Ais,’
the assignor’s.  The residue of the sentence is nut, escept by
inference, even as precise as the first part; it purports to con-
vey ‘all bonds,’ &c., uot even saying in words whose the
bonds were.

* If the words of the act have any meaning, this can never
be held to be an cfficient or full deseription of gouds or chattels.
No locnlity is given, no description, except the nomen general-
cssimum, which will include any and every description of goods,
hardware or groceries, dry goods or liquora. The words * fur-
niture and household effects,” if more definite, cannot help in
this case, because the question as to them is disposed of on a
ground which admits thoy mey bave been sufficiently described,
and as to horses and cattle there is the general description,
but nothing particular, no marks, colour, or vther individual
characteristic. Whatdeseription more general could have been
used ? or how can this be deemed efficient or full ?

‘“ As to the honds, &c., there is nothing by which one hond
can be distinguished from another, neither nama of obligor,
date, sum, or other thing secured by a condition, if there were
& condition. Asto bills and notes, the character in which the
assignor holds them, whether as drawer or payee or endorsee,

the sume, swheth-r due or not; in short, not a particular which
would distinguish is given, and such is the case with rogard to
each of the vther kinds of property mentioned.”

4. = All the goods, chattels, furniture, aod houschold
stuff thoerein pasticularly mentioned and expressed, that is
to say, seven horses, three lumber waggons, one carriage,
ane pleasure sleigh, all the houschold furniture in posses-
sion of the suid party of the first part, and being in ki
dieelling howse.  All the lamber and logs in and about the
saw mill and premises of the said grantor; and all the
blacksmith’s tools now 7n the possession of the said party of
the first part ; six cows, and four stoves s’ (Hose v. Scott,
17 U. C,, Q. B. 385.) In this case the court, in con-
formity with Harris ¢t al v. The Commercial Bank, held
that the houschold furniture, lumber and logs were suffi-
ciently described, but that the horses, lumber waggons,
carriage, pleasurc sleigh, blacksmith’s tools, cows, and
stoves were not sufficiently described. The court said:
“If Mr. Fraser owned more of any such articles of pro-
perty than the number set down in the deed, it would be
impossible to tell which of the class were intended to be
asgigned.””  As to the blacksmith’s tools, the Chief Justice
said ¢

* We hnve hesitated in respect to the blacksmith’s tools, be-
cause the mortgagor does say of them *all the blacksmith’s
tools now in possession of tho said party of the first part ;> but
on consideration that is not more particular than saying ‘all
his blacksmith’s tools,” not describing them as those which
he commonly used, or which he had in any particular place;
and if that deseription bo good, then an assignment of all a
man’s flour or pork, or cattle, would be equally good, snd
would include all that the assignor had of the article, for he
must be regarded as being in possession of all the tools that
he owned of which no one was holding possession against him.
This would secm to bo treating the act us meaning nothing,
for there is really nothing specific 1n such o description.”

5. ¢« All and singular thestock in trade, wares, merchan-
dize, fixtures, goods, chattels, and cffects of him, the said
Roberts, sitrate or being on or upon the shop, store and
premises connected therewith, now in the occupation of the
said Roberts, situated in the villaye of Oalkville; and all
other the goods, chattels, and personal property twhatsoever
of him, the said Roberts, wheresoever situated ; and all the
books, money, bills, bonds, mortgages, and choces in action
whatsocver, either at law or in equity, of him, the said
Roberts :”  (Hutchinson v. Roberts, 7 U. C., C. P. 470.)
The sufficiency of this description was doubted, though the
decision of the case turned on another point. So fur, how-
cver as the Chief Justice spoke of the description, we shall
quote his language :

““Ifthe claimant’s right depended altogether upon the assign-
ment as an cffectual instrument under the statute, I should
require further time for consideration befure I evuld hold that
a full and effectual description of the goods intended to be con-

veyed is given by such words as *all my stock-in-trade, goods,
wares, and merchandise in my storesituate ox,” &c. I cannot
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at present see that an instrument 89 drawn “vould contain a
JSull and efficient description of such goods. .t appeuts to me
the statute must mean that by reading tho instrument itself,
ar at mast aided by a schedulo attached to it, such a desecrip-
tion should bo obtained as to convey to the render, at least a
knowledge of the general character of what was meant to pass,
whether it was flour or whiskey, ploughs or penknives, an
assortment of millinery or a quantity of cables and anchors.

““Under such an nssignment it would be indispenssble to
make an inventory, to take the atock in order to know the
nature, quantity, quality, and value of the goods assigned;
and I confess I feel it difficult to hold that in the absence of
these four elements how o description can be called full and
sufficient. All that can be said is, that the case fulls within the
maxim, id cerfum est quod cerlum reddi vofest; bLut that was
the law before the statute; and we must suppose that the
logislature intended to require a greater degree of certainty
than might have sufficed before.”

6. « All and singular the goods, chattels, furniture, and
houschold stuff now in Swords’ Hotel, Toronto, or particu.
larly mentioned and expressed in a certain schedule, marked
A, hereunder written or hereunto annexed; aud also all
debts, dues, notes, and demands due to tho said Swords, and
all books relating thereto '’ (Kingston v. Chapman, 9
U.C,C.P. 13.) The sheriff seized, on an execution
against Swords, subsequent to the date of assignment, cer-
tain goods and chattels which were in Swords’ Hotel at the
time of the assignment, but not mentioned in the schedule
annexed to the assignment ; and the court held that the
sheriff was justified in so doin, .

Theso are all the decisions, pertinent to our enquiry,
that we have been able to collect. They all have, more or
less, relation to the first decided case of Harris et al .
The Commercial Bank. Inthatcasea general description
of the stock in trade and houschold furniture, with exact
locality, was held to be suflicient. The Court of Queen’s
Bench, in subsequent cases, has upheld that decision, bui
refused, as in Rose v. Scott, to extend its operation. The
Court of Common Pleas, without expressly doubting the
authority of Hurris et el v. The Commercial Bank, shows,
g0 far as we understand the cases of Iutchison v. Roberts,
Kingston v. Chapman, a rcluctauce in adopting it. So
long, however, as the decision of Jlurris et al v. The Com.
mercial Bank remains unreversed, we presume it must be
Jooked upon as the law.

The meaning of the Legislature to be gathered from the
reading of one whole act is, that in all cases, whether of
mortgages or sales, there shall be either an actual, imme-
diate or continued change of possession, or that the assign.
meat shell be made in conformity with the act. The
object, where the assignmeut purports to be in conformity
with the act, is to enable third partics to ascertain what is
intended to be assigned. If there bas been an actual
dclivery, followed by an actual and continued change of
possession, the assignment need not comply with the pro-

visions of the act.  If good at common law, the title will
pass, whether the statute has been complied with or not.
(See Jutchison v. RHoberts, 7 U. C., C. P. 470.)

CODIFICATION AND CONSOLIDATION.

We republish, from the Solicitor’s Journal, an article
headed ¢ Codification of Law iz America.” Tho writer of
it contrasts the success of legislators in America in the
work of consolidation and codifica.ion, a8 compared with
the little done in that direction by the legislators of
Eungland. e does not omit to point out what Canada has
dane in consolidating its public gencral statutes, applicable
to the whole Province, and to the upper gection of it.

So far as the writer of this article argues in favor of con-
solidation, we coincide with him; but when he advocates
codification of the law of England, we must be allowed to
say that in our humble opinion he advocates an impossi-
bility. Tho law of England consists of two parts—the lex
scripta and lex nonscripta. Codification of the lex scripta or
statute law is possible, but codification of the lex nonscripta
or common law is, we think, for all practical purposes,
impossible, and that the attempt would be imprudent.

The priaciples of the common la-v are not to be collected
and engraved on the statute book by any body of men.
The elasticity of the common law is its great feature; and
if ever deprived of that, to be confined in the four sides of
a page of the statute book, the result will be not only un-
satisfactory, but most pernicious. Before the Legislature of
England attempta codification of the common law—that is,
to make the /2x nonseripta lex scripta—Iet them give to
England, if possible or deemed advisable, a written consti-
tation. The latter would be infinitely more feasible than
the former, and the one without the other would be a hope-
less incongruity.

The Legislature of Canada are endeavoring to codify the
laws of Lower Carnada, which, as to civil rights, are the
French laws before the Revolution, and as to criminal
rights the Jaw of England. The experiment is most costly,
but may be in the end successful ; because the substratum
does not consist of the common law of Englang, but of the
clements of the Code Napoleon, and the code of Louisiana
its duplicate. There is something in the common law of
England that eludes the grasp of a mere Jaw-moulder, and
there is something in the people that causes them to adhere
as strongly to their old common law, with all its uncertainty,
ae to their constitution, which, though unwritten, is the
admiration of the world.

We shall watch the experiment as regards Lower Canada
with much interest. In that section of the Provioce we
sincerely hope that it will be successful. The profession
there, with the strange mixture of French and English
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laws, 1nd themselves in an endless state of perplexity.
When the profession complain of such a matter, the cause
of co. plaiut must be sv general, and so deep-rooted, as to
affect ¢ very man, woman und child living under the Jaws.
One vesult of a codification of the laws of Lower Canada,
though imperfect, will be the assimilation of the laws of
Upper and Lowoer Canada, and so far as Canada is con:
cerned, a great national boon. At present, the laws of
Lower Canada as to civil rights, differ as widely from those
of Upper Canada, as the laws of Louisiana from those of
Ne  York, or, in fact, as the laws of France differ from
those of England.

We happen to know that the codification of the laws
of New York, so far us it has proceeded, is met with the
censure of some very eminent public and legal men in that
State. They find only uncertainty where certainty was
fondly expected. They miss all old land marks of every
kind, and are left to grope about in darkness and in dcubt.
More than one practitioner in that State has expressed
to us his hearty disapprobation of what has been done,
and his well-founded fears concerning what is to be done.
In Massachusetts, we believe that the codification of
the Common Law, as a whole, will never be attempted.
That State has the report of her own gifted Story against
the practicability of such a measure. (See Story’s Miscel-
laneous Writings, 698.)

JUDICIAL STATISTICS.

We devote in this number morv thua ordinary space to
some well-timed observations, from the Law Zimes, on
Judicial Statistics. We are not yet in Upper Canada
sufficiently alive to the importance of judicial statistics as
aids to sound legislation. In Lower Canada there is
a statuto intitled “ An Act to provide for Annual Statisti-
cal Returns of Judicial watters” (23 Vie., cap. 58). It
appears to be an elaborate and comprehensive measure, aud
if properly carried into effect, will be productive of much
good. We do hope that the Attorney General for Upper
Canada will see fit to add a measure as to judicial statistics
to the many useful law reforms, of which he is the author,
in Upper Cauada. The machinery need not be very com-
plicated.  Let cach clerk or other officer concerned in the
issue of judicial process, or other legsl procedure, make
periodical returns, in a given form, to some ome public
officer, whose duty it shall bo to digest the mass and make
it public, or reudy for publication, at stated intervals.
This is the machinery of the Lower Camada Act. The
forms given appear to be numerous and practical. Mr.
Cartier, the Attorney General for Lower Caunada, deserves
great crcditzf‘or this bold and comprehensive enactment.

WARNINGS.

Our contemporary the Legal Inteiliyencer, of Philadel-
phia, in a late number, addressed some strong common
sense rewarks to its professionul readers, which we copy
under the above heading.

The advice is dirccted against thesin of members of our
profession applying to their own use money of their clients.
Though we are proud to say that in Upper Cavada this
evil is much less frequent than in other countrics, still we
must admit that it is the rock upon which many a fuir
reputation is split and destroyed.

The enormity of the cvil in England has given rise to
grave inquiries as to its cause, with a view, if possible, to
its cntire extirpation.

The temptation to vl to which members of the legal pro-
fession are subjected is much greater than in any other
profession or calling among men. DBut the greater the
temptution the greater the necessity of refusing to yield to
its slightest approach. To parley with conscience on the
eve of such 2 temptation is to yield the citadel of conscience
an easy prey to the enemy.

The great secret of avoiding scandal and ruin in such
matters is to pay over promptly, and, in tho case of trust
moneys, to keep them as distinet as possible from onc’s
own. In Upper Canzda, members of the profession are
little troubled with trust moncys, but every member of the
profession is more or less concerned in the collection of
money for clients. To all such we say,—do not allow tho
money of your clients to stick to your hands one moment
longer than necessary. Pay it over at the earliest minute,
and thus preserve your reputation and acquit your con-
science. To make any use whatever of the money of a
client, without his knowledge and against his consent, is,
morally speaking, to steal it. No member of the profession
would like to be branded as a thief, but every man who
contravenes the strict standard of morality in this respect
is nothing less than we have described.

LEGAL DESPATCH.

The Lord Chancellor, in his review of the law reforms
of the session of the Imperial Parliament just closed,
among other things said as follows:

*It used to be said that Chancery suits never came to an
end. Asaspecimen of the despatch with which business is
now done, let me mention a single case, one in which the
Westminster Palace Hotel Company was councerned. That
jointstock company have an hotel, part of which was let to
Sir C. Wood, the Secretary of State for india, for the purpose
of conversion into a Government office for a time. 'That
arrangement was objected to by certain of the shareholders,
and on the 10th May in the present year a bill was filed by
which this Chaucery suit was begun. The cause was heard

befors Vice-Char .3iior Page Wood on the 3lst of the same
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month, and a decision given in favor of the defendants. Taere
wns an appeal from that judgment to the Lords Justices,
which washeard on the 11th Jane. Tho Lords Justices were
divided, and, therefore, the decision of the Vice-Chancellcr
remaired undisturhed. There was then an appeal to the
Iouso of Lords, which came on to be heard on Monday, the
6th Auguat, It was heard on that day, and on the 7th {or
the very next day) it was finally disposed of. Thus tho entire
litigntion was begun and cnded between the 17th May nnd
the 7th August of the same year. That state of facts, I think,
scarcely justifies complaint of the tardiness of judicinl pro-
ceedings.

EX PARTE PUBLICATIONSOF LEGAL PROCEEDINGS.

In Upper Canada there is nothing more common than
for an insurance company, when sued on a poliey of insur-
ance, to print and publish what they are pleased to describe
as * a report of the proceedings,’” and to spread copies of
this report broad-cast throughout the Province. Of course
if the publication be bund fide, end be after the final deter-
mination of tho suit, there may not be much objection tv
it; but when, as has happened more than once, a second
trial has become necessary, the publication between the
first and second trial is open to much animadversion. No
company or other litigant has a right, during the pendency
of a suit, dy publications or otherwise, to attempt to preju-
dice the publio mind against the opposing litigant.  On this
branch of the law we refer to Coleman v. West Hartlepool
Harbour and Railway Company, in other columns. The
case will be read with much interest, as being a decision
most important to the due administration of justice.

CODIFICATION OF LAW IN AMERICA.

(From the Solicstors’ Journat.)

In a review of the New York political code, which will be
found in a recent numnber of this Journal, we took occasion to

ive some account of the progress of the codification of thelaw [ p

1o that State. The principle of codification is making great
advances throughout all the United States of America, and is
likely in a short time to supersede entircly the piccemenl
manner of legislation ofthe old world. The subject, therefore,
seems well worthy of sonie further consideration.

The constitutional luw of all the States has, aus a matter of
necessicy, been laid out in the form of & written code; but
many of them have also made great progress towards a like
systematic arrangement of their civil Jaw. The State of
Lousiana has administered its civiland eriminal Jaw nnder the
authority of a code fur the last thirty years ; and, accurding to
the opinion of the judges, with a very beneficial result. The
State of New York, the leading State of the Union, commenced
operations upon its statute law, and a consolidated, revised,
and, to a certain extent, codified edition of the statutes came
into force in 1830. It is now engaged on a complete codifica-
tion of the whole body of the law of tho State, including both
the common law and the statate law, with the view of estab-
lishing its whole law in the form of one statutory code. The
codes of civil and criminal procedure have already been com-
pleted, and are now in force. The remaiuder of the law is to he
comprised in three codes, to be called respectively the political
code, the civii code, and the penal code. 'The political code
has been published, and presented to tiie Legislaturce ; and the
civil and penal codes are promised shortly.

The important State of Massachusetts has also, sinco the
year 1835, enjoyed tho benetit of a revised codo of statutes.
Aftor the lapee of twenty years, the subsequent legislation of
that State had so accumuluted as to require incorporation with
the code ; and a commission was appointed for that purpose, the
result of whose lubours has just heen enacted, under the title
of * The Gonernl Statutes of the Commonwealth of Mnssachu-
sets, 1860.”  Most of the other States of the Union have, we
believe, attained o liko advanced stage in the simplification of
their laws,

A movement is now being made to apply tho same process
to the statutes at large of the Federal Gniun, which have
hitherto been left in the raw and undigested state in which
they wero originally passed. It is felt to be & great and
unnecessory grievance that the statutes of the Euiun should
fill eleven large octavo volumes, seven of shich only contain
public statutes, the rest being filled with private acts and
treaties. It is calculated that with proper revisiun and con-
solidation the public laws in force could be reduced to two
volumes of n reasonable size. The senate of the United States
have recen..y agreed to a resolution * for tho appointment of
n commissioner to revise the public statutes ; to simplify their
language ; to correct their incongruities ; to supply their defi-
ciencies; to arrange them in order; to reduce them to one
connected text ; and to report them thus impreved to Congress
for its final action, to the end that the public statutes, which
all are presumed to know, may be in such form as to be more
within the app-ehension of al}1”

It may also be here noticed that the Legislature of Canada
has just completed a consolidated statute book in two parts.
The one containing the public general statutes which apply to
the whole province of Canada, and the other containing those
which apply exclusively to Upper Canada, This new statute
book has become law too recently to allow of much experience
of its operation ; but it presents a very simple and convenient
appearance. The Canadian statutes are not merely consolid-
ated, but also revised and classified. They arearranged under
general titles according to the subject matter ; and are accom-
panied with a copious index of the particular topics referred to.

It thus appeurs that amongst the States of America, the
revision and consolidation of statute law is an accomplished
fact, Theirrevised editions of statutes have in all cases worked
with the greatest ease and efficiency. The solution of the more
difficult problem of the codification of the common law is stil}
ending. The civil code of Louisiana, the law of which State
18 derived from ¥rench sources, is for the most part a republi-
cation of Roman law ; but the law of New York, and of most
of the States, being of English origin, cannot be codified with-
out reducing into a fixed and regular furm all the principles
and maxims of the common law. The shortly expected civii
codo of New York will therefore be looked fur with the greatest
interest, comprising, as it must, all the fundamental principles
and varied developments of the common law.

It may be regarded as the crucial experiment of the capa-
bility of the common law to be registered in the form of a
written code. If successful, it will doubtless be imitated and
adopted in all States of the Union whose Jaws are of the same
origin. It is said that tbere is at present an inclination in
those States to prefer tho system of the Roman law, the
capacity of which for codification has been so well established ;
but it is probable that no state which has lived under, and
been accustomed to the free spirit of the former law, would
exchange it for the latter, cven though it may combine the ad-
ditional advantages of a code.

The progress of law amendment in the new world is caleu-
lated to give rise to much serious reflection in the English
mind. Eogland has hitherto maintained & pre-eminence in
all matters relating to practical law and legislation. Alone of
all modern nations, she has known how to render the highest
development of law consistent with the largest degreo of in-
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dividunl liberty. ller laws have commended thewmselves by
their intrinsie excellence to the voluntary acceptance of the
most active, energetic, and freest racn of men which the world
has known.  The Anglo-Saxon race has everywhere carried
with it its birthright ot English law ; and from the must vemote
parta of the earth has continued to look to England for the
progressive extension of that law in the paths of equity and
Justice. The effect of an avnilnble code of English commnion
Inw would entirely obviate this dependence on the law of the
mother country. It would sever the connection of the common
luw with its original source, and establish it on an entirely
new and independent fuundation.  ‘The code which was fuund
useful for one colony would soon be adopted by vthers,  Every
independent colony would be ruled by its sep -ate statute-
hook. It would no longer draw its current of law from the
fountain head, but would, for the future, depend un its owa
resources fur the maintenance and adsancement of its laws.
Our colonies, have lost the connecting link which has hitherto
preserved o unity in their institutions, might be expected to
diverge rapidly into every variety of form characterized by the
divers peculiarities arising from loeal position, climate, mun-
ners, and occupations. Itis vain, however, to speculate on the
important chunges which might thus bo wrought by the de-
velopment of distinct nationalities, in the future destinies of
the world ; we desire rather to revert to the prospect of our
affairs at home.

Notwithstanding the undoubtedly great influence which we
have long excrted through our laws on those of ali States col-
onized from this country, the present state ot our law is not
such as can be regarded with complacency, or, ssis caleulated
to attract imitation, Indced, it may be reasonably supgested
that the state of complication in which our laws havo become
latterly involved, forms the principal motive of olner states to
rid themselves of an influence which is found to be moro bur-
densome than beneficial. L'he volumes and statutes in which
our laws have to be sought, sccumulate so rapidly that the
later generntions of lawyers appear in danger of being over-
whelmed with the richness of their inheritance, and have
been accused of renouncing in idleness and despair at once the
burdens and the blessings of their birthright. Mr, Iallnm
has thus represented the difficulties of our pusition :——** We
accumulate statute upon statute, and precedent upon preced-
ent, till no industry can acquire, nor any intellect digest, the
mass of learning that grows upon the panting student; and
our jurisprudence seems not unlikely to be simplified in the
worst and least honourable manner, a tacit a;‘;reement of ignor-
ance amongst its professors,” Every-one fumiliar with the
administration of our law will admit the truth of this deserip-
tion of its state, though he will probably reject the imputativn
on itg professors as a calumny. Infinite labour, learning, and
talent bas been successfully expended in digesting and arrang-
ing the mass of materials, and adapting it for practical purposes.
Qur practical text-books are surprising mouuments of accum-
ulated industry, and it is no exageration to say, that without
their aid, the traditionary mode of administering the English
law in its present advanced state would be impossible.

It is, indeed, full timo that the Legislature of this country
was awakened to a sense of the important duty of promulgat-
ing the law in an intelligible and accessible form, a duty
secund only to that of providing laws sound and eflicient in
substance. The progress made in the simplification of the law
in America naturally leads us to consider what would be the
prospects of success of similar attempts in England.

Atthe outset, there appear such important differenceshetween
the political condition of England, and that of any of the States
of the Union, that the compTctc conversion of the law of those
States into the form of codes, even if successful, would form a
very imperfect measure of comparison fur a similar undertaking
in this country. The processapplied to our constitutioual law
seems altogether out of the question ; it would amount to a
complete revolution. The essential principle on which the

“sanction of the whole of that law depends is the authority of

precedent, ‘Tho terms constitutional and unconstitutivnnl in
the United States refer to the stricet letter of the written code,

 With us they are understoud to puint to an accordance with

tho old established and customary modes of preceeding. A
distinction is thus made between tho strictness of formal law,
and the practice of the constitution.  For instance, itis said
to be unconstitutional for the House of Lords to refuse to pass
a Bill repealing o tax; though their strict right to do so in
point of form cannot be disputed. Hence, to establish our
constitutinnal law on a fixed written basis would subvert the
constitution itself. 'I'ie Parlinmentary bistory of England is
our text book of constitutional Jaw; and it would be found
impossible to embody the instruction and experience of ten
centuries in the few prges of & written code.

The other branclies of our law are more 1menable to the
process, It has long been -ecognized that our statute book
requires both a reduction in bulk and a simplificatica in matter,
[lero the ** Revised Statutes” produced by numerous States of
America prove beyond all question that there is no inherent
ubstacle to render such a work impossible. Their statutes are
in all respects similar in matter and styleto those of this coun-
try. 'The difference of the work is une only of degree ; the
greater bulk of our statute book demnanding greater toil, longer
time, and more money for its comyression. The difference in
the quantities of these necessary elements required in the two
cases might even be calculated with some exactness, on the
supposition that the machinery employed in the two cases was
equally simple and effective. But in truth the costly and
cumbrous commissions for consolidating the statute law,
which have been found 8o useless and unmanageable in En-
gland, present the greatest contrast with the simple instru-
ments empl?ed for that purpose in Awerica. The general
plan there adopted has been to intrust the whole work to the
unrestricted discretion and exertions of three commissioners,
solected for their knowledge of law, who have in all cases been
able in a short time to report a perfect result of their labours.
‘The machinery which hos operated so successfully upon the
statute law in America is well worth the attention and study
of our law reformers in all its details; for it seems most pro-
bable that the whole secret of the aneeesa in that country, aud
the failure in this, will be found to consist in the difference in
the manner of setting to work.

In matters of sucial and economical policy, codification scems
peculiarly appropriate. In such matters, our modern consoli-
dated statutes already supply us with something equivalent to
s code; and it may be doubted whether they could be made
abbrievated or simplified without a sacrifice of completeness or
perspicuity.

In one puint there appears a precise resemblance between
codification in the United States and in Eagland. In eivil
rights the common law of England applies to both countries,
and being independent of the country, and of the complicity of
its ivstitutions, the magnitude of tho task of codifying its
principles in each case would beequal. Indeed, the dificulty
of such task may reasonably be thought greater in America
than here. Our common law hay been described as a mixture
of the laws and customs of the Romens, Picts, Saxons, Danes,
and Normaus ; but an additional element is infused by the
genius and wants of the American people. The codification
of the common law as it appears in America, has, as wo have
seen, been attempted in the State of New York, and wo shall
look forward to the appearance of the civil code of that State
with the greatest interest, as o fair teet of applicability of the
process o% codificatior to our own common law institutions.

The great experiment of codification now in progress in
America, cannot, indeed, fail to be an object of attention to
every one who fecls any concern in the progress of law and
civilisation. The philosophical lawyer will observe with in-
terest the effort of 2 free peonle to apply to their living laws
the same process which a former age of the world was success-
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fully imposed by a despotic empéror upon n bady of settled law
from which the vital self.oreating spirit had departed ; and
will nntumllg be induced to «peculate on the impurtant con-
sequences which would resalt in the prezont state of the world
from a compact and serviceable code of English common Inw,
The practicnl law reformer will observe with attention the
modoe of carrying out such a project, and the yarious steps
taken in the progress of it ; watching carefully their effective
bearing results, and above nil will oxamine minutely the
details of the machinery by which it is proposed to accomplish
80 vast a denign.

JUDICIAL STATISTICS.

{From the Law Times.)

Only those whoss dnily duty it is to deal with Law Reform
by a\q;%estion nnd eriticism can rightly appreciate the impors-
ance of Judicial Statistics. During the eighteen years that
wo have been recording the progress of the Law and the
Lawyers, scarcely o week has passed without discovering the
need for same positive facts by which to support the plans it
has been our business to propose or promote. Hence it was
that we 8o pertinaciously urged tho demand for tho statistics
of tho Jaw and its administration in this country. Foreign
Governments had lorg ago recognised their utility; but bere
they had been utterly neglected, and it was impossible to test
the excellence of reform sccomplished by any better evidence
than conjecture. In devising his great projects of Law Reform,
Lord Brougham early expetienced the snme deficiency of in-
formation, and with him to discover a defect was always to
make an endeavour to remove it. Successivo guvernments
were appesaled to, but in vain; sometimes he waa met with
promises, sometimes with objections. At Jength he tock the
question into his own hands, and framed an elaborate Bili,
which was submitted to the houss of Lords, to compel the
collection of a complete series of Judicial Statistics it the
forms preseribed by the schedule. This brought matters to a
crigis.  The government was compelled either to adopt Lord
Brougham’s Bill, or to undertake the task themselves. They

raforred the latter alternative, sud baving resolved so to dy,
it is but fair to say that they fulfilled their promise. They sought
for the hest man for an office requiring great intelligence, and
they found the very man for the purpose in Mr. Redgrave.
lis waork was confided to him, we believe, with no other in-
structions than to do it in the best manner, and with all the
aid that the Government offices could give tohim, Mr.Redgrave
commmenced his labors three years ago. All was new to him.
Ie had to learn what information was required, and where it
was to be found. The Srst report was consequently defective
in some important particulars. The second int-oduced many
improvements, from Mr. Redgrave’s own experience or sug-
gested by others, and he has been ever desirous to receive and
ready to ndopt the practical hints of those who were engaged
in the work of legislation, The third year of his labours has
produced a third report, improving upon its predecessor ns
that was an improvement on the fisst, 1Ifis own experience
and the suggestions of others have been employed, and the
resultis g ctﬁiection of figures relating to the law and its ad-
ministration, now almost perfect, from which already much
useful and still more curious knowledge is to be extracted, but
the value of which, for the purposes of legisiation, will grow
year by year, for it is only by comparisons, extended over
considerabls periods of time, that the results of changes in the
law can be ascerinined.

As in the two former years, it is our purpose to bringithe
most interesting of these results under the notice of our readers,
and we prefer to do so in the form of a series of articles,
rather than in & mere reprint of the report, beeause it will be

i nstructive to comment upon the facts 13 we go nlong, and in-

dicate such lessons as they may appear ta tench. The true
valuo of statistice liex not so much 1n the meres figures as in
the recognition of the facts which those figures indicate.

Tho business of the three Superior Courts of Common Law
may be thus stated:
QB C. P. Ex. ‘Total.

Writs of Summons....., 27,851 ... 21,445 ... 36,074 ... 86,270

Appearsnces entered... 8,241 ... 6,812 .. 9,900 .. 23,762
Entered for trinl........ 1,210... 782.. 1,208 .. 4.389¢
Actually triedeincense = we == . e~ . 1,039
Of these werg—

Defended ovovenenenee 368 280 .. 327.. 0GB

Undefended..covveeeuns i G4 .. 82 ... 167
Withdrawn and struck

OB8ucecivers vavarsssenans 384 .. 278.. 876.. 1,037

JUdGEnta e orrer 10,687 .. 6,943 ... 14,188 ... 31,819

Bxecutions .oovveonnanenn, 7,414 .00 5,114 ... 10,860 ... 22,878
Motions for new trial.. 170... 164.. 207., 681
Other special motions. 109.. 222.. 220.. 641
Causes  referred to

Masters....oecsvuane 206 ... 84 ... 201 .. 6560

Amount of fees......... £22,019 £12,004 £28,418 £68,002

The Registrar notes that there was a decresss in the amount
of litigation to the extent of 165 per cent. on a comparison of
writs of summons issued durieg the last and preceding year.

It will be observed that the same singular inequality pre-
vails in the sumber of actions bLrought in the several courta.
Still the Exchequet is favored by the Profession, and atill the
Common Pleas is avoided. It is o wonderful instence of the
effect of prejudice long lingering after the cause of it is re-
moved. The preferance for the Exchequer arose long ago,
when the costs were taxed in that court on amore fiberal scale
than in the other courts. No such reason exists now, or has
existed for many years, and yet by mere force of habit the at.
torneys contiuve to fock thither,  So the Common Pleas still
suffers from the sversion to it felt by the Profession when its
Bar was monopolised by the Serisants, and consequently the
choice of counsel restricted and the costs incrensed. This
objection bao Jong censed ; but yot the prejudice lingers, and
the court is still shunned without reason.

Nearly three-fourihs of the actions brought are settled with-
out an appearance being entered—only one in nineteen is en-
tered for trinl; only one in eighty is actually tried. As abou
one in three proceeds to judgment, it may be presumed that
nearly two or threa are settled in the preliminary stages ; but
it is remarkable that more than one-half of the judgments
issue in executions.

The most startling fact, however, if it be true—and we can-
not but suspect some mistake in the returns —ig that motions
for new trials follow in one-fourth the cases tried ; tha total of
trinls being 1939, and the motions for new trinl 531, If this
be correctly stated, how can any man dare assert that juries
and judges, so fallible in civil causes that one-fourth of their
decisions should be disputed, are infallible in criminal cases,
angd require no revision?

The number of cases tried on each of the cireunils was as
follows :

Home ovoruven s eesrnene 27 | Western.oovvionsas cornrenee 188
Midland....... oo 120 | Sonth Wales ciieeeiinene 38
Norfolk.coiiren s 48 | North Wales....coci e 36
(32327 U 143 | Laneashire, C. Pivevernnas 235
Northern ..o cenrvsnessnns 132 3 Durham, €. Po.civcrniae 58

It appears from this that the businessis more equally dis-
turbed among the circuits than is commonly supposed, Wha
would have thought that the Northern Circuit, to which counsel
throng, actuslly produces less civil husiness than the Western
or the Oxford Circuit; and that the Midland is more profitable
than either?
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The results of trivls uro shawn by the following figures :
QB b Ex. NP Tetal

Verdiets for plaintiff.......248 ... 244 .. 281, G673 .., 1416

Do. sulject to special case 6 .., b, 13.. B30

sy

Do. by conseat with refer- 28 .., 11 ... 4. 71 .. 119
Do, for defendant weeeoves 71 59,0 68, 145 ... 348
Jury discharged without

¥ertiet vovnvons voevnanenens 7o 12, 6.0 3.0 28
Juror witudrawn ... 10, we 43 .. 68
Nonstit.ecvsivave crvinvererns 300s 8.0 28, 84... 80
Stet  proecssus, record

withdrawn, &Ciiwiiine = o T, - .. 128, 120

‘Thus it will be seen that the plaintiff obtains the vordict in
uenrly four cases out of five. This is as might have bheen an-
ticipat. 1 for the phaintiff being the moving purty in litigation,
the prosumption is that ho would not resort to it without at
least baying the apparent right on his side; whercas defend-
ants resist from pride, obstiuacy, unwillingness tu recognise
unplensant and nconvenient truths, and other weakness of
human natare. But it would be a8 well for all who contem-
plato defending an action to know that the chances are just
five to one against them.

The Registrar remarks the singular preferences for particu-
Iar courts, and still more singulur cause of them; but he ob-
serves also thut, although thers is so great o difference in the
number of writs, the (froportiuns largely decline in the more
onerous business, end are again nlmost equalised ; thus, al-
though the writs of summons are in the Q. B, 32:3, in the C.
P. 24'8, and in the Ex. 429, per cent,, in the causes tried the
propartions are Q. B. 35°5, C. P. 304, £x. 361 per cent.

‘There ave no means for obtaining the sums fur which suits
ware comsuenced in the Superior Courts; but the foliowing
wers the amounts for which verdicts were obtained :

Above £6000 11 | £300 and above £200 &8

£5000 and above 3000 & 200 ¢ @ 200 149

8000 <« 4 2000 6 100 ¢ w 60 232

2000 1060 22 BO ¢ e 20 378

1000 ¢ w 500 52 20 apd under.cann,., 341
800 ¢« 3060 &6

Total amount recovered .ccerviicires covinenee £324,388
Without reference.carei verressss covesssnnsnes 116,443
With refereBt@.c..cvaes covesnns vesasres sonrnens 84,680
The executions by wnit of gi Ju. were 14,052; by ca. an.,
8,142 by writ of possession, 583 ; by elegit, 42; by exeg fiseias,
53 ; by capias utlagatum, 6.
The New Trials appear thus:

Refused... e sacesneer svasrnersnonane ws 86 ... 88 .. 103
Rutes Nisi granted...cccorerevrncincens 76 oo 84 o0 96 .0 225
Rules ab3olute e mernrarreerssninans 30 o0 3% .0 22 .0 96
Rules discharged..v veis coverrannnne 26 o0 28 0 51 L. 104
Court divided.oorwiieverneissnonniren 1 e 20— 0 8

Thus only 2 per cent of all the actions brought are tried by
8 jury, and it may be assumed that these represent very nearly
the number n which there was any guestion really in dispute
between the parties,

The remninder are merely proceedings for enforciag undis-
puted claims and rights.

We shall return to these valuable papers frequently during
the vacation.

JUDICIAL STATISTICS.

The Jarge number of suits commeunced in the Superior
Courts of Commoun Law, and what became of them up to trigl
and esecution, was shown in the last paper on the subject.
Of all this multitude only a few were retmanets at the ead of
each term, and of these fow at Jeass one-third were madesuch
by consent or other reasons than want of time to try. Itis
not necessary to copy the figures as given for each quarter;
it will suffice to state that un December 31 the only remanets
were a3 follows :

!
!

Queen’'s Bencho—

BY CONBOUL covcvrrasien o svasirs sorvansvassesressrasees 0]

By injunction or dueree ..ovv e sevens tosvseseenee 8

For want of tiue 10 tr) vcoves vrevneenrsersravsrinnes 48
Comson Plous

BY CONSENL crinras seeens encecssssnmrcenss massenstsonse 11

#ly injunction or deere@ wicvvsssiinienrins csenen O

For want of 1ime 10 trY wevris wieriemrsrssiaacesns  ooe
Bxehequer— °

By CONSERE covirriisannrenssrinncrersirsssseoersnunaseans
By injunction or deeree e cevrvcninienniineninien
For want of tine 10 tr¥ cuvevvoriiiecsnsorscersarses
We pass now to the business of the Court of Eeror. There
wers
Proceedings of the Court of Ervor—

Notices and Wit of €TF0T vvsenssveersen svnenaces 3%
Set Gown fur RTGUMEBL cvvreere sremvens cosrmarvesn S0
Writs 8fArmed o veeececoivensee secesronvassere ssveewes 31
Writs TeYerattd voovvivrescvssorors sisens sansas svavesnunne 5
RemMANeISE wievenrce senssrsensasscosannsnsnnsnnaessssnse 0
Apneals from the Court in baace-—
Notices af appeal covvvivicenirnsoraersorameirnnses 44
Set down f0r AIZUMEDL.ccse cirtanrerorsrusarsarersss 90
ABLICE ceoone sevsrones sonninsversomsrasnss svosssay sroses 34
Reversed oveiecnins seerstvecnerirecariarsssmnssieneoss 4
REMBDEIS .evvnnracnss mmesnsvrvmcnsrossassasrninsnaerns O

1t will be seen {rom this that in half the cases in which par-
ties under the first flush of disappointment at defeat give no-
tice of appeal, their courags oozey away, or more prudent
counsels prevail befure the tise comes for setting them down
fur urgument. And even nfter this process of elimination only
one judgmont in four is reversed on the hearing, The solivitor
may therefore ealculate tha chunces of appeal as four toone
against him, and he ought go to inform his client.

The amounts paid to the Suitors' Fund by the several courts

are thus stated :—

Paid in during the year by— £ s d
Queen's Bench woeeisimorerssroncossnncneees 40,068 17 4
Common Pleos «.vuee vvrvacers rverecvrsnnaneees 24,262 17 11
EXCHEQUOT serencicissorinencemsmmacscnennsene 40,483 7 4

mer———

Totaluuseee cranresresnsarenenses £110,650 2 7

Paid out during tie year—
Queen's Benth covevins cvvemaseecescsnssnnn
Common Pleas «..oviiinrnecsisesesnnsoona
Exchequer o imioiein s sesmesenie

44,983 7 b
22,698 18 8
44,724 13 3
Totaleesreevvcrrnssnrcrannesnns £112,286 13 11

Fees levied by the masters—
In the year 1859..ccciviiiiceres o siveeenens 88,902 1 O
Disbursed for salaries, &c.cvvenrs woevenee 38,057 7 10

BAIADCE cuservar cosers snesees £20,844 18 3

On the first of January 1859 the Suitors’ Fuad amounted ta
g& 6591, and ths steadily increasing as compensation charges

ie out,

Iu addition to the abose there is the business in chamberr,
now not the least Fnrt of the labour of the judges. Here, tog,
the Exchequer exhibits the largest amouvat of business. We
present the totals, without specifying the courts :

SUMDIONELR eevreees svecavonsvasorsros cerossres svasessarsne
Common rders... e siesaeennn
Bpecial orders.icciorssiens sesminanns
Certificates, special cages, special verdicts triala,
Afidavits, affirmations, .. ccoriimiirernrives coen
Afdavits fled. voonvis sirnnn crceietieriineesen sveereens
Approbations for taking alfidavits o~ apecial bail
Acknowledgmenta by married women....coo.ovecvee
Office copies {number of f0li08).ceriirie corserrre vrrae
RecoRDIZBCER viiresess snerr covamrareamsrsrsassaarcrassns

41,816
34,024
10,848

2,085
28,800
17,636

682
542
10,667
62

o4 casesnves
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Writs of Error.ceecs corevenronensssnesnsssnnavinsnsnns 1
Bail ..., 55
Committals veeiveeee. 257
Exhibits before judge..... 4,147
Producing judge’s notes....c.vvueen. 123
Bills of exceptions signed by judge...... 2
Attendunces in any court on SubpeEnf.....eeeeen 28
Attendance as a commissioner to take affidavits 63
Reports cn private Bills......... erereee nreiasaanne 4
Attendances by counsel (cach side) 3,615
Appointment of Commissioners... 853
P T T T . 360
Justification of Baili.we ceveernsnrerninnnens vreeee 1

Summons and order to try issue before shenlf... 3

We turn now to the statistics of the County Courts. During
the year 1839 thero were—

Plaints entered, 714,523,

Of these 373, 657, or about one-half, were detern:. .cd, 988

with a jury, and 372,690 without a jury.
. Thus in one case only in 372 was & jury demanded, although
it was at the option of either party to have obtained this boast-
ed privilege, had the actual litigants the same regard for itas
thooretical writers and orators. No amount of rhetorical flour-
ish can explain away the fact that where an option is given to
the litigants, only one in 370 choses to submit his cause to a
Jury rather than to & judge. What better test of public esti-
mation can there Lo than this? In truth, a jury is the very
worst contrivance for the seitlement of a dispute, although it
is the very best contrivance for the trial of a criminal charge ;
and the instinct of the suitors in this particular cvincides with
the judgment of common sense.

Now comes another curious fact. Qut of the 373,657 eases
d:etermined, no less than 355,707 issued in favour of the plain-
tiffs, and only 17,950 in favour of the defendants ; and of these
8,861 or one-half, were by way of non-smit.

Thus, in the County Courts, the chances are 25 to 1 against
the defendant.

The total sum for which plaints were laid, was 1,754,271L;
of which 851,732l was given to the plaintiffs by judgment on
the original hearing; the costs upon the proceedings being
37,6281., and the fees received, 215,6231,

Executions against the grods were issued in 98,589 cases,
but of all this number only 3,776 proceeded to actual sale;
that is to say, in but onc case in 180 was sale under exccution
neeessary.

The judgment-summonscs, issued where defendants do not
obey the order for payment, and preliminary to commitment,
were 118,873, IHIf of these appear to hare attained their
ohject without more, for only 55,932 were heard, These hear-
ings resulted in 27,281 warrants of commitment, or just half
the cases henrd. But the mere order for commitment seems
to have produced its desired result in two cases out of three,
for only 9003 were actually committed.

At this point we again pause.

WARNINGS.

The profession in England has heen recently shocked by an
extranrdinary case of professi-mal misconduct on the part of
Mr. Evans—an eminent London barrister. It appears, from
the report of the proceedings of Court of Bankraptey, held be-
fore Mr. Commissioner Goulburn, that an application wasmade
on behalf of Mrs. Carolino Payne, a creditor of Evans for
16,000.., and by five other creditors, to prevent the issuing of
& certificate of bankruptey to the defaulter.  Their counsel, tn
introducing the application, stated that Evans had been guilty
of as gross a series of frauds as were ever brought before the
court.  Without any capital of his own, the bankrupt had
speculated in building to the extent of 20,0001, npon the money
of his clients with which he was intrusted. By the exercise
of certain influcnces over Mrs, Payne, he got himself appoint-
ed trusteo over property valued at 20,0001, Ho thea sold out

consols, and left the estate damaged to that amount, besides
transmitting to his client an obligation to appear in nine or
ten Chancery suits,

A number of Inbouring men had been defrauded of their
little earnings, and were thrown upon the world without &
shilling to bless them. In one transaction, the bankrupt had
actually cut the seal from a deed, the effect of which was to
commit a gross fraud to the amount of 7007, by making him-
self the first instead of the second mortgagee.

It is helieved in England that such crimes, on the part of
solicitors, are increasing, and the legal journals have directed
of late, their serious attention to the cause, and to the remedy
of the mischief.

It is not a little remarkable, that many of these fraudulent
failures have been on the part of practitioners uf the highest
professional and social standing-—men whose reputations have
always staod at “ high-water mark,” and in whom the com-
munity have had the most unbounded confidence. Mr. Buckle
and the school of positive philosophers, would, perhaps, say
that this peculiar form of social disorder is governed by & cer-
tain, fised law, which it would be folly to attempt to counter-
sail. It would seem that moral diseases, like physical, are
sometimes epidemic. Suddenly the community is aroused by
the story of some such casc as the one we have just alluded to,
and before the wonderment ceases, another, and still another,
are brought to light. Countries, separated by mountains or
oceans, are contemporancously afilicted Ly similar enormities,
as if the Spirit of Bvil were bent upon some peculiar mission
against the bearts and consciences of men. Whatever the
l)hilosonhy of them may be, the instances of professional de-
inquency that have happened of late in England and in our
own connnunity, should not be permitted to be furgotten, with-
out a reference to the moral that may be drawn from their
history. If the record—the sad and secrct record—of each
case were spread befure us as it is before the All-Seeing Eye,
we should doubtlessly find that temptation began its work
slowly and gradunally—that resistance to its encroachments wate,
at first, powerfully and manfully made, but that, after each
submission to its influence, the effort of resistance becameo
feebler and feebler, until at last, a breach effected in the ram-
parts of conscienco and morality, tho whole inoral man was at
the mercy of opportunity and avarice.

Ilo who accounts himself the bravest and the strongest may
fall the lowest. Circumstances, over which he can have no
control, may suddenly present themselves, when nothing but
a life-long devotion to principle and the sternest sense of in-
tegrity will enable him to resist temptation ; and if many of
those, who have gone down to dishonoured graves, covered
wit infamy and the reproach of defrauded victims, or who
are now lost to themselves and to society, wandering through
the world for 2 hiding place and a refuge, were permitted to
speak to us, with what burning emphasis they would utter
the pregnant words—avoid—fly fiom lemplation.

There are two rules, for the government of his professional
conduct, tiat every younyg lawyer ought to adopt, and invari-
ably oy, First, he should never permit his client’s money
to remain longer in his possession than may be absolutely
neeessary ; and secondly, he should keep every dollar that may
come to hig possession in o fiduciary capacity, separate and
distinet from hisown.  Money, or the representatives of money
that do not belong to him, should he sacred. They should bo
put far from him, that he may never be able, even for one mo-
ment, toluok upon them as hisown. A separate bank-account,
ot drawer, or pocket-bovk, would have saved many a reputa-
tion. Itis the habit, we have lLeen told, of a gentleman of
ourown bar, of great eminence—whose name it would scarcely
Le good taste to mention—immediately unon the receipt of
money belonging to a client, to inform’ him of the fact.  His
practice is—adopted, too, early in life, upen the example and
counsel of his own preceptor—not to permit the sun to set
without writing and mailing aletter to the client, whose money
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bas come into his possession.  We would earestly rccommcndhhe Rolls, the Lord Chancellor, Lorda St. Leonards and

this plan to our younger professioral readers, and would urge
them to adopt it 1f the habit were once formed, it wonld be
as difficult to break through it, as it wouid he, for one who

Kingsdown, and Blackburn, Willes and Williams, JJ.
Against its being such n charge, were the Lords Justices,
Erle, C.J. and Wightman, J., Lords Cranworth and Wensley-

grown gray in louse and careless business eonduet, to nequire ' dule, and L'ollock, C.B., Wilde, B., and Byles, J.— Lato Zimes.

this precious habit of accuracy and care in relation to the pro-
perty of clients,

We inculcar~ the most rigid and iron exactness in the ad-
ministration ¢ property that comes to yon profesrionally, and
is not your own. You owe it, primarily, to Jourself; vou owe
secondarily, to the profession you are a member of.  ‘Lhe re-
putation of the \vho,le body of lawyers suffers with thatof every
brother. That word ““ &rather,” so often used in our public
intercourse, has great significance in this connexion. Weare
members of one family—our brother’s sins are surely visited
upon our head. Counfidence in uny of vs once impaired, faith
in the integrity and honor of our brotherhood is invariably
shaken—however slightly, still shaken. ‘T'ho utmnost sedulous-
ness and particularity in guarding otbers’ property can never
be useless, or without its good effect ; for as the habit of lovk-
ing carelessly and callously upon your client’s money—of
maxing use of it when there cannot be the possibility of a
doubt that every farthing of it will be returned~often leads
in the end, under peculiarly tempting circumstances, to posi-
tive fraud, so the other extreme of conduct will engender a
strong and resolute moral purpose which no temptation, how-
ever powerful, will be able to destroy or affect. Thus ouly is
the remark of Tennysun true, that man is * master of kis fale.
—From the Philadelphia Legal Intelligencer.

LEGAL CONFLICT.

Many have been the attempts of ingenious conveyancers to
evade the Mortmain Act; but all have failed, because the
courts have persisted in construing the law according to its
spirit and intention, and not by the strict letter. The latest
endeavour will be found in a case of .xtreme importance and
interest, Jefferies v. Alexander, 2 L.T. Rep. N.S. 748, in which
the IL. of L. once more rescued the law from defeat. The
attempt was extremely ingenious. The donor exccuted sn
indenture purporting to be made between himself and certain
trustees, who, howerver did not know of it, or of the existence
of the deed until after his death. The deed, which was not
corolled as required by the Mortmain Act, and contained no
power of revocation, witnessed that B. covenanted that his
executors should, within twelve months after his death, sub-
Ject to his debts and to any legacies and annuities given or to
be given by any will or deed of the covenantor, invest £60,000,
and pay the annual proceeds for the behoof of certain poor
persons.  The legacies and debts were of trifiing amount, and
the bulk of the assets consisted of martgages of frechold and
coa)ylmld land, which formed the only fund out of which the
£60,000 could be paid. This deed he kept in his own
possession until his death.

The question was, whether this constituted a charge pay-
able upun the chattels real of the covenantor, there being no
other assets from which payment could be made?

The difficulty of the question thus raised may be gathered
from the division of apinion among the judges. The case was
first heard by the M. R., who beld it to be a gift of incum-
brances affecting the realty. But the Lords Justices. and
Erle and Wightman, JJ., who had been ecalled in to their
aid, reversed this decision.  In the House of Lords the ques-
tion was twice argued; the law lords present on the first
oceasion having been equally divided.  On the second hearing
six of the common law judges were present, and were likewise
equally divided ; but of the five law lords present three were
of apinion that it was a charge upon the realty, and it was
ultimately so determined, exhibiting most remarkable conflict
of opinicn.

For its being a charge upon the realty, were the Master of

THE CONFESSIONAL.
(Frori the Jurist.)

At the Spring Assizes of Durham, in the present year, a
case arose involving a moot and rather difficult point in the
law of cvidenee, which has attracted coneiderable attention,
and given rise to« bill in Parliament by Sir G. Bowyer. We
allude to the case of Reg. v. Hay, where the question arose as
to whether, and how far, a Roman Catholic clergyman is
privileged from being compelled to disclose, in a court of
Justice, matters confided to him by a penitent in confession.
ft was said at the time that liill, J., denied the existence of
the privilege, and committed the priest fur contempt of Court
for refusing to make the disclusure. A report of the case has
now appeared in the recently published part of the Reports
of Messrs. Foster & Finlason, (Req. v. Hay, 2 Fost. & T. 4,)
which puts the matter in a very different light, and the report
is accompanied by a learned note by the latter gentleman.
The case i3 as foliows:—

William Hay was indicted for stealing & watch. An in-
spector of police stated, that from information he received he
went to the house of the Rev. John Kelly, 2 Roman Catholic
priest, from whom he received a watch, which the prosecator
identified as his, The Rev. Mr. Kelly was thea cslled, and
objected to take the oath, saying, ‘ As a minister of the Cath-
olic Church, I object to the part that states that I shall tell the
whole truth.” Hill, J., said—* The meaning of the oath is
this: it is the whole truth touching the trial wbich you are
asked—which you legitimately, according to law, can be asked.
If anything is asked of you in the witness-box which the law
snys ought not be asked, you wonld be entitled to say, ‘X ob-
ject to answer that question,’ and the law would sustain the
ohjection. You can, therefore, have no objection, as a loyal
subject, and in duty to the laws of the country, to answer the
whole truth touching the case which may be lawfully asked.
Therefore you must be sworn.””  The witness was then sworn,
and deposed that he received the watch produced; and on
being asked from whom, answered, *I received it in connex-
ion with the confessional.”

Ilis Lordship.—** You are not asked al present to disclose an
thing stated to you in the confecsivnal - you are asked a simple
fact—from whom did you receive that watch which you gavo to
the policeman 2

Witness.—* The reply to that question would implicate the
person who gave me the watch ; therefore I cannot answer it.
If I answered it, my suspension for life would be the necessary
consequence. I shauld be violating the laws of the chureh, as
well as the natural laws.”

His Lordship.—1 have already told you plainly I cannot
enter into this question. Al I can say iy, you are bound to an-
swer, ‘From whom did you receive that watch?’ On the
ground I have stated to you, you are not asked {o disclose any-
thing that a penitent may have said to you in the confessional.
That you arce not asked to disclose; but you are asked to dis-
close from whom you received stolen property. Do you an-
swer it, or do you pot?"”

** Witness saying he really could not, was adjudged guilty
of contempt of Couct, and committed accordingly.

Previous to this case it was the common opinton that a con-
fession to & clergyman of any denomination was not privileged
from disclosure ; for which several cases were usually relied
on, especially Reex v. Gilham, (1 Moo, €. C. 186), which we
cannot help thinking has been much misunderstood. With
respect to Roman Catholic clergymen in particular, the right
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was expressly denied by the Irish Master of the Rolls in 1802,
in n case of Butler v. Moore, (McNally's Ev. 253}, The au-
thorities on this sabject will be found on the {reatises en
Lvidence. Now, in the case before us, Hill, J., draws a
marked distinction between what is disclosed to the priest in
confession, and any aet done by or to him in consequence of
that confession ; holding the fuormer privileged but the latier
not.  As, however, I1ill, J., does not assign any reasans for
his deciston, Mr. Finlason, in the note in gquestion, proceeds
to nssign reasons, for him, some of which seem sound, while
others are open ta much question.

Mr. Finlasun beging by assnming. we believe rightly, that,
previous to the Reformation, confessiors to a priest were pro-
tected from diselosure, except perhaps when the matters dis-
closed amounted to high treason. ‘This privilege, he contends,
spplied only to sacramental confession, nccompanied by saera-
mental absolution. He then argues that the privilege, not
having been taken nwey by any statate, necessarily subsists
still, s0 far as regards clergymen of tho Church of Home, and
rlso those of the Church of England. On this latter subject,
however, it will be better to let him speak his own langoage:
—** Although it i3 & common idea that the Church of England
denies that confossion is a sacrament, that is an error; for
the answer in the Catechism as to the number of the sacra-
ments, * two only [as] generally necessary to saleation,” daes
not amount to a statement thatthere are only two sacraments;
nor even that only two are ever necessary to salvation, hut
that only two are generally so. And it hing been held, that,
according to our law, marriuge i3 a sacrament, {Rickards v.
Dovey, Willes, 622) ; and it seoms, from some desgisions, to
follow that confirmation is 80> We much regret that Mr.
Finlason has not given these latter decisions; for the former

art of the above sentence will net bear much examination.

n Richards v. Dorey the question was, whether a custom, that
every suan inhabiting one parish, who marries by license in
another, shall pay a fee to the rector of the first, as if the mar-
riage had been solemuised there, is good. ‘Ihe Court, consist-
ing of Willes, C. J., Abney, Burnett, and Bired, J3., beld that
1t was not ; and Abney, J., says, ** Mnsriage is o sacrament,
and therefure no fee aught cught to be paid for it.”” For this
proposition he refers to six anthorities, the two first of which
-—Lyudw. Prov., and a eanon, 4 n 1222—ware before the Re-
formation ; and the rest are as follows :—dnderson v. Walker,
{Lutyw. 1030}, where a prohibition was awarded to the Ecele-
siastical Court, in which a party was libelled for not pay-
ing a fee for bapfism, according to an alleged custom in a
certain parish; Topsell v. Ferrers, {Ilob. 173), where it was
beld that custom in o pawish thata passenger dying there
should pay durinl fees there, though buried elsewhere, is vaid;
Burdeanz v, Dr. Lancester, (12 Mod. 171 ; 1 Salk. 332), where
it was neld that by the common law no fees are due for bap-
tism ; and The Dean and Chapler of Exeler’s case, {1 Salk 334).
that by the common law na {ees ave due for burials—a frail
foundation for the assertion that *“ it has been held that mar-
ringe is a sacrament ;” angd, indeed, to be consistent in their
argement, Abney, J., and Mr. Finlason must contengd thas
“burial” is so too. The language of the Church Catecltism,
to which Mr. Finlason refers, we should have thought suffi-
ciently vxplicit on the subject; bat the Twenty-filth Articlesf
the Church of Eogland puts the matter beyond question, for
it says, ‘“There are twoe sacraments ordamed of Christ our
Lord in the Gospel ; that Is to say, Baptism and the Svpper
of the Lord. Those five commonly calied sacramespts—-that is
to say, Confirmation, Penance, Orders, Malrimany, and Extreme
Unction—are not to be counted for sacraments of the Gospel.”
There are some other theolepical matters in this note, into
which we deene it needless to enter.

If Mr. Finlason is right in his notion, that the privilege from
disclosuro arises solely from the sacramental character of the
confession, it follows, as an inevitable consequenze, that o
confession to a dissonting minister of aay persuasion 1s net
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protected ; and where the confession is made to a clergyman
of the Chureh of England, the Court, before deciding the
question of privilege, nust determine the the theological one,
whether confessien in the Chureh of England is necessarily
sacramental.  For our own pasts, without undertaking to say
positively what the law is upon the general suliject, we cannat
belp thinking that n goed supgestion is to be found in the
following provision in one of the statutes of New York :—* No
minister of the Gospel, or priest of any denomination whatso-
ever, shall be allowed to disclase any confessions made to bim
in hig professional character, in the course of discipline enjvined
by the rules or practice of such denomination.” Itisamaxim
of faw—* Quando lex aliquid alicui concedit, concedere vide-
tur et id sine quo res ipsn esse non potest.”  In early times,
when no religion but the Roman Catholic was tolerated by
Iaw, it was only with respect to the ministers of that religion
that questions of this nature could present themselves. But
at the present day, when all forms of Christianity are tolerated
by law, and it is a well-known principle of them all that there
are cases in which the spiritual advice of & minister of religion
may _propesly be sought, the above maxim indicates that it
should bo allowed Jreely, and with safety to both parties,
without entering into a theologienl inquiry as to the conse-
quences which, in the eye of that particular creed, may be
supposed 1o follow from it.

In the latter part of his note Mr. Finlason refers to some
analogous cases of privilege which seem ta support the ruling
of Hill, J. Lo these may be added, that it has frequently been
held, that although, when a prisoner has made a confession
after an illegal inducement to canfess has been held out to him,
the confession is inadmissible, yet any discovery made in con-
sequence of that confession—e. . the finding of stolen goods
—is perfeetly ndmnissibie.

The judgment «f 1il), J., or the first ohjection made by the
witness in Reg v. Ifay, is also worthy of notice, as it may serve
to yemove a difficulty with respect to the form of  hadminis-
tered in our courts of justice swhich has frequenny presented
itself to the minds of well-intentiored, but ignorant or unre-
flecting persons. Such parties labour under the impression
that the onth binds them to tell everything—all they know,
have heard, believe, think, or conjecture—reepecting the mat~
ters in dispute.  Not so—it only requires that the * evidence™
which they give *“*shall ba the truth, the whele troth, and
nothing but the truth.” Naw, the question as to whatis legal
evidence it determined by the judpe, not the witness, who is,
therefore, only bound to speak the truth with relation to all
r?atters which the judge adjudicates to be legal evidence in
the rause.

DIVISION COURTS.

TO CORRESPONDENTS.

Al eommunizations on the suljoct of INusion Courts, or hoving any relation to
Divigion Courts, arein fulure ta be addeessed to ** The Edviors af the Law Journal
Rarric 1% €.

All other communizaliune wre a3 Mtherto b be * The Edtors «f the Law Journo?
Toraita

OFFICERS sAND SUITORS.

SEIZURE UNDER EXEcCuTIOM IN THE Divisiox Counts.
(Continued frae page 203.)

The 176tk scetion of the Division Court Act enables a
landiord, where his tenants goods are taken on exccution
under process of the court, to place in the hands of the
bailiff making the levy his claim for rent in asrear, not ex-
ceeding in any case a year's rent.  And section 177 directs
that in case of any such clvim being mode, «the bailiff
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making the levy shall distrain ss well for the amount of the
rent” claimed and casts, as the money he is directeq to levy
under the warrant, and section 178 provides what costs
shall be chavged ¢ for every additional déstress for rent in
arrear.”

The exemption act relates only to goods zeized under
process of execution. The words of section 4 are: “the
following chattels are exempt from scizure under any writ,
out af any conrt whatever it this Provinee,” &e. ; and the
151st section of the Division Coust Act as altered by the
act of last session is to the same effect.

Now under a distress by a Jandlord for rent in arrcar, the
goods menticaed would be lizble to be distrained, and the
question arises, would a bailiff of a Division Court, after
making a levy under a writ of execution upon the premises
leased by a defendant, and on receiving after such Jevy, a
claim for rent from the Jandlord of such premises in proper
form under the 3176th section of the act, be justified in
distratoiog the chattels exempted under section 4 of the
act of last session, to satisfy the rest so climed? Qur
opinion is that he would. The bailif’s authority in dis-
training for the rent is not the writ of execution but the
written elaim made by the landlord.  Ivdeed, such clnim
is only another name for an ordinary landlord's warrant.
The 186th section of the D. €. Aect provides in cffect, that
the landlord's clatm shall be first paid, and postpones the
Judgment creditor.  And there scews to us vothing in avy
of these enactments that takes away the right of gencral
distress which the landlord undoubtedly has in the ordiaary
way in cases where the bailiff levies under exccution.

Rerreviy 18 e Division CounTs.
(Conlinued from page 205.)

We gave 1o our last issue a sketeh of the wsual proceed-
ings and eourse of 2 Replevin suit, and a correspondent
furnished us with the two most necessary forms fo be used
by the officers of Division Courts, or suitors, which we also
published.

We will now advert to cases which would take officers
out of the ordinary routine of proceedings in suits of this
nature, and which although of rare occurrence are never-
theless necessary to be understood.

After the bailiff has replevied the property, or such por-
tion of it as he can Bnd, he must then and oot before serve
a copy of the writ on the defendant, personally, if he can
be found ; but if not, by leaving the copy at his usual or
last place of abode, with his wife or some other grown per-
son, being a member of his houschold or an tnmate of the
house wherein he resided. 1t will be observed that personal
serviee is not absolutely necessary, but cave should be taken
where the service 3s not personat to ascertain that the per-
sou to whom the writ is given coraes within the description
given above in italics and in the words of the Statute.

If the property or any portion thereof be concealed or
secured in suy dwelling house or building or enclesure of
the defendant, or of any other persen holding it for hiny,
the bailiff should publicly, or in presence of two or more
persons, demangd from the defendant or other awner or oc-
cupaat of the premises a deliveranee to hit of the property
to be replevied, and if it be wot delivered to bim within

twenty-four hours after seeh demand he may break open
such house, building or enclosure, for the purpose of re-
plevying such property, or any past thereof; or if the pro-
perty be concealed abiout the prrson or on the premises of
the defendant, or of any person bolding the smne for hiw,
a hke demand can be made, and i not complied with he
may search and examing the person and premises of the
defendant or of such other person.

‘The Statute decs not say that the demand should be in
writing, but it would be advisable that it should be so, cs-
pecially iu the instance where it was intended in the event
of non.compliance therewith to break open any house or
building. Fhe bailiff should keep a copy of such notice,
and the property claimed or the portion thereof secured or
concealed ought to be specified therein, *

There is a distivction rade between eases where property
is secured or concealed in a house, and where it is kuown
to be on the person or premises of the defendant or other
person holding it for hisu.  In the first instance, 24 hours
must elepse after demand made before any further action
can be tsken, whereas in the second a search may be insti-
tuted if the demand is not at evee camplied with-—that is
within a reasomuble time.  Great care chould be taken by
the Doiliff in cither of such cases to satisfy himself that the
property was so concealed or secured, as he would not by
any means be justified in availing bimself of the powers
conferred on him by the statute without good reasan for
deing so, aud too much caution cannot be exercised in deal-
ing with such matters.

Before the act of last session it was not wecessary fo
obtain a judge’s order in any instance before issuing a writ
of replevin, but the coses in which it may now be issued
without sueh order are mwade the esceptions, and we now
come to refer to them,

The form of affidarit given in the Jast nuwber is that to
be used on application to the judge, but where it is neces-
sary for the protection or security of the claimant to obtain
the writ without a judge's order it must be stated in the
affidavit, in addition to any general facts as set forth in the
form given before, * that the property was wrongfully talen
out of the possession of the ehaimant, or was fraudulently
got out of his pessession within two calendar months nest
before the making of the affidavit, and that the deponent
is advised and believes that the claimant is entitled to an
ovder for the writ, and that there is good reason to appre-
hend that unless the writ is issued without waiting for an
order the delay would materially prejudice the just rights
of the claimant in respeet to the property.”

The only other exception to the rule is where the pro-
perty was distrained for rent or damage feasant, “in which
case the writ of replevin may issue without an order if the
affidavit states” (in addition to the general ficts as before)
“ that the property was distrained and taken under color of
s distress for rent or dawmage feasant;” and the writ issued
in such case shall state ¢ that the defendant bath taken and
unjustly detains the property under color of a distress for
ront or damage fezsant {as the cose may he).”

Where the writ thus issucs without an order, the clatmant
is not catitled to obtain possession of the property replevied,
but it must remain in the custody of the bailiff until he
(the claimant) obtains an order from the judge to bave it
delivered to him. The bailiff, before parting with the pra-
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perty, should obtain this order, or if only a copy of it was
given him, shonld take carc to see the origival and satisfy
himself” that all was right.

If withio 14 days from the time of his taking posscssion
of the property and serving the defendant with a copy of
the writ as before mentioned the claimant does not obtain
and serve him with a judge’s order, directing him how the
property is to be disposed of, he way re-deliver it to the
defendunt—but this provision does not apply iu case of »
distress for rent or damnge feasant.

We have now given the substance of the acts relating to
Replevin, so fir as they apply to Division Courts, under
the late act, and an gutline of the duties which Clerks and
Bailiffe will have to perform in relaticn to this new and
important jurisdiction of these Courts. We will probably
again recur to the subject, as we are conscious of having
by no means cxhausted it, and in the meantime we would
ke glad to hear from any olficer of Division Courts who may
have any information to ask for or suggestions to wake on
the subject.

CORRESPONDENCE.

”,

To the Editors of the Law Journal.

GENTLEMES,~—I have been very much {roubled by Clerks in
other Counties not making regular returas ot summonses sent
to them for service, sometimes they are sent after the Conrt,
and guite recently I received a conple of summonses two days
after the Court at which they were returaable, althesgh from
the time the affidavit of service by the Bailiff was made they
could have reached me at least five days before the Caourt.

Is the Clerk in these enses entitled to the fees ?

Your obedient servant, M.

[It is the duty of Clerks receiving foreign summonses to
refurn them promptly when served, and in the case put, not
only 3s the Clerk in default not entitled to the fees, but he and
his sureties would be lizble in annetivn by plaintiff {the party
injured) to make up in datunges for the injury sustained hy
the delay. Moreover this 39 such a breach of duty as the
Judge weuld feel bound to notice, and if the plaintilf made a
proper representation of the facts no doubt summary and
effectual redress could be obtained.—Ens. L. J.}

To the Editors of the Law Journal,
Milton, 18th August, 1860,

Gextizmex,—The atiention you bestow, and the information
afforded from tiwne to time, on the subject of Division Court
practice, thovgh the columns of the ** Law Journal” deserve the
acknowledgments of all conuected with such courts ; Lobserve
in the number for the current month, some practical informa-
tion and remarks, oa the exteunsion of protection afforded to
chattels of defendants under execution, hy an act of the last
session, a very important alteration indeed, amounting alrost
to an exeraptics, neasly tantamount to the * snuffing cut” of
Disision Courts,

With your permission, I beg to make a fow remarks, witha
view to dlicit your opinion on the present position, and fature
prospects of Division Courts.  Whether or not the opinien and
remarks I am about to make are justified by the fucts of the
case, ag well as fo elicit practical remarks on the subject from
others, yaur correspondents.

With deference, I would state as my opinion, that, under
exisling arrangements, Division Courts, n8 an institution, will,
before two years are past, have faded out, und, it may possibl
bo better for the country at large if it should be the case;

hopo my brother Clerks will not think I speak treason in say-
ing so. I have always differed from these who have advocated
tho abolition of these Courts, on principle, ns well us puliey,
beeause I could not seo with them, that the courts were the
canse, (as the abolitionists have alleged) of the eredit system,
which has done so much iujury to the province ; but, Ialways
considered them as the consequeence of tho eredit system—there-
fore, at the worst a “ necessnry evil” consequent upen the
extent of indebtedness which the credit system had forced
upnn the country, but under the present luw for protesting tho
defendants goods from exceution, it is & question with me, if
one-tenth part of the debts likely to become Divisiun Court
suits can be collected : under which circumstanees the efficiency
of such court to collect debts is 8o serivusly aflected, as vir-
tually to amernt to their abelition ; and T only pive expression
te the apinion of ocur Legislators as contained in the aot of
fast session, when I venture o conditionul opinion to this etfect,
or, if you will, I make a virtue of necessity.

* A burnt child dreads the fire.”” I cannot think there will
be a tithe of the indebtedness in the country which existed
four years ago, and this is what hag fed Division Caurts, and
made the revenue of some few Clerks, say, those of cities and
Inrge towns, sufficiently plethoric to excite the indignation of
those desiring the abolition of the courts: this evil has cor-
rected itself to & great extent, and it islikely to bekept within
safe and much circumseribed bounds for the future, This state
of things coupled with the reservation under execution wil
have the effect of p-~duciug the result I bave ventured to an-
ticipate, unless 500 ., wholesome and imporiant amendments
are introduced in the interim. Two years hence Division Courts
will be numbered among “the things that were,” and the
afticers thereof will have tesay will Othello, * our cccupation iy
gone.” If a mode of collecting smalt debts is to exist, letit bo
as efficieny as possible, but, it appears to be the intention of
the Legislature that small amounts shall not be recoverable by
law, though we have nominally a smail debis court. As matters
now stand, if Division Couris are to exist, I think their juris-
diction should bo extended, making the maximum amount
callectable through them at least $150, and the minimum say
$40, with an amended tariff of fees to suit such extension, and
the item of a ““ counsel fee’” added to the tarriff, This, 1
think, would be rn alteration suitable to the extension of pro-
tection nccorded by the recent Act, and at the same time pre-
serve the efficiency and integrity of Division Courts, wkich, ae
things now are, we cannot expect.  In the meantime, I do not
see how the present staff of Clerks and Bailiffs can manage to
kald on to their present positions—we shall have to submit to
a reduction of our nwmbers: it is certain that, in many Disi-
siops, the income is so much reduced as to make it a very
insufficient return for the responsible nature of the duties
which the position invulves, and, better would it be, that a
smaller number of officers receive a fair and decent remunera-
tion, than that, say, ihree fourths of the whole shonld receivo
3 pittance, g0 small, as to discourage any good business man
frum entering upon such employment ; in which view of the
case, & think, the number of Divistons in each county should
be reduced, reduce the number of officers, by extendiag the
area of each Division, thereby ensuring to each incumbent
something like an cquivalent for the attention given to, sud
the responsibility assumed in the duties of their respective
alfices, for in the present and prospective position of the coun-
try taken in connection with the alteration in tho law beforo
mentioned, the incomes of Clerks and Bailifly are, and will
be reduced so much that, unless other and additional accupa-
tions can be obtained, the position of either will not be worth
the ncceptance of men fitted for the duties.

Submitting these few obsersations to your consideration,
I remain, Gentlemen, respectfully yours,
Jonx Howeate,
Clerk 1st Div. Court, Halton,
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[We cannot agree in the gloomy anticipations of our cor-

respondent, and the remedy he proposes we fear would notan-
swer, nevertheless there is a good deal to be said on both sides,
and we shall'not at present commit ourselves to any decided
opinion.
" Just now we prefer to allow our correspondents to speak,
and would be glad to hear the opinions of other officers on the
subject. There has from the first been a mis-move in estab-
lishing too many divisions in each County, owing we believe
more to the eagerness to multiply offices than to any urgent
demand from the general public. It may not be too late to
rectify this evil—at all events it may be arrested.

‘We threw out the suggestion whether a criminal jurisdiction
for summary convictions might not with great advantage to
the public be conferred on gDivisiou Courts, and if we are
rightly informed some measure of thé kind was either intro-
duced or spoken of last session. ' .

Now is the time to discuss the matter—will our friends favor
us with their views ?—Ebs. L. J.)

To the Editors of the Law Journal.
‘Warwich, 16th Sept., 1860.

GentLEMEN,—May I request you will give your opinion whe"
ther a bailiff is entitled to mileage on an execution which he
has to return nulla bona? There appears to be different opin-
ions on the subject. If they are not, it is a great bardship
that they should travel several miles for nothing, especially
since the exemption law is in force, which makes half the
executions to be returned * No goods.”

I remain, Gentlemen,
Your obedient Servant,
Jawes F. Evrvror,
Clerk 2nd Div. Court Co. Lambton.

[Our correspondent will find his question answered in the
negative more than once before in this journal.—Eps, L. J.]

U. C. REPORTS.

Reported by CrrisrorHER RopInsoN, Bsq., Burristerat-Law.

Scorr v. TaE TrusTEEs oF UnioxN Scnoon Secrion No. 1, 1N
Boragss, AND No. 2, 1x Baraurst.

School trustees— Execution against—Sale of school houge.
school trustees for the pu of a school,
E:fgi b?:ﬁléa\?gdg:';;zgigg against themon a j“dsmen;poogetained for ttlﬂ nf:x‘::g
due for building the school houss.

Eszcruext for half an acre of land of the rear part of No. 12,
in the 10th concession of Burgess.

At the trial at Perth, before Richards, J., a deed from John Allan
to defendants, dated 17th June, 1856, was put in and execution
admitted.

This deed was made between the said John Allan of the first part,
Ann Allan, his wife, of the second part, and the trustees of the
united school sections No 1, of the Township of Burgess North,
and No, 2, of the Township of Bathurst, both in the County of
Lanark and province aforesaid, of the third part; and by it, in
congideration of Bs., the said John Allan conveyed to the said
fa.rties of the third part and their successors in office for ever, the
and in question, ¢¢in trust for the use of a common school in and
for the united school sections No. 1, of the Tmahiﬁlo! Burgess
North, and No. 2, of the Township of Bathurst, both in the Coun-
ty of Lanark, and Province of Canada aforesald. Provided always,
and it ia the true intent and meaning of these presents, and of the
parties hereto, that if the said above described lands and premises
shall at any time hereafter cease to be used for common school
purposes for the space of three years at any one time, then and in

that case the same shall immeédiately revert to the said party of
the first part, his heirs and aesigns, and he, she, or they shall and
may enter in and upon, and the same shall and may occupy and
enjoy, as fully to all intents and purposes as if these presents never
had been made ; the said trustees or their successors in office bein
allowed to remove any building or erections thereon before the ex-
piration of said three years.” Then followed the usual covenants
for title, and bar of dower.

A judgment in favour of the plaintiff against defendants, entered
in the Common Pleas on the 15th March, 1858, for. £171 2s. 24.,
was also admitted, and the issuing and return of execution against
goods ; and writs of £i. fa. and ven. ez. against lands were produced,
and a deed from James Thompson, sheriff, to the plaintiff of the
locus in quo, dated the Gth of September, 1859,

It was objected that the interest of defendants under the deed to
them was not one that could be seized and sold under a fi. fa.
against lands, and & verdict was taken for the plaintiff, subject to
the dpinion of the court on that point. . - :

Richards, Q. C., for the plaintiff. .

Deacon, contra, cited Simpeon v. Carr, 6 U. C. Q. B. 826 ; Doe
Hull v. Greenhill, 4 B, & Al. 684; Roev. Peggie, 4 Dougl. 809
Scott v, Scholey, 8 Enst, 467; Bazter v. Brown, 7 M. & Gr. 198 .
Hill on Trustees, 239 ; Grant on Corporations, 611, 512, ’

The statutes bearing upon the question are referred to in the
judgments.

Ropivsox, C. J.—The plaintiff having a claim upon the defen-
dants, the school trustees, for building a school house for their
union section, obtained against them in the Court of Common Pleas
an execution thereupon for £171 2s. 2d., and taking out a writ
against the lands of the trustees of the said school section had the
gite of their school house and the house itself sold at sheriff’s sale,
and the plaintiff in the action bought it at the sale for £50, and
on'the 5th day of September, 1859, the sheriff made s deed to him
of the land.

The judgment and execution were against the trustees in their
corporate name. .

A copy of a deed, dated the 17th of June, 1856, by which John
Allan end his wife conveyed the eite of the school house to the
trustees of the united school section, *“ and to their successors in
office,” is given in the case stated, from which it will be seen that
the trustees (that is, for the timeé being) were to hold the land in
trust for the use of a common school in and for the united school
gections,
ahe first question is, whether the land was subject to be sold,
-48 H'wak, to satiafy Ssott’s debt, due to him by the trustees for
bujlding the school house, as it.is admitted: by the partiee? I
think it was not so:liable. ’ AR

The'school trustees are a board for taking oare of and managing
(among other duties) the school house in which the common schools
are to be kept for the benefit of the inhabitants. They are in the
light, I think, of trustees for the inhabitants as regards the school
houses and the sites on which they are built, If they were indi-
viduals against whom a judgment had been entered for a debt due
by them jointly, any property which they held as trustees for otbers
-could not be sold to satisfy the judgment. .

The case was argued as if the question were rather whether the
Property could not be sold under the 10th section of the Btatate of
Frauds, 29 Car. IL, ch. 8, but that isa provision a.ppl{ing only to
Jjudgments against persons for whom lands, &o.; ave held by others
In trust, thatis, upon a naked trust for their benefit, when no
special confidence is reposed in the trustee, but he is merely to pay
over the rents and profits to the cestui que trust against whom the
judgment has been rendered, This is clearly no cage of that kind.
The inhabitants of the school division are the cestuis que trust in
the case. The defendants are not in that position, ‘

But it is argued, and not anressonably, that the debt in this éase
being due to the plaintiff for building the school house which he
desires should be seized in execution, it is not unjust that he
sliould be able to seixe the builditig in exesution to pay the debt.
If we look, however, to the extent to which such a claim might be
pushed in similar cases, we should see the embarrassment that
would ensue.

In this case, to say nothing of the site, the school house itself
cost £150 or more, and the whole has been bid off by the plaintiff
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for £30. Tha schiool ucts uppear to have made gpecial provision
for yaising by assessment the moneys necessary for budding school
Aouses, as well ax for defraying other school chinrges, and ta sowe
cases the trustees are made persounally liable, so that we cannot
couclude that there is no remedy in the power of tie pluintift but
seizing and selling & property held in trust for the inhabitants of
the section, uud gives by the donor upon the express condition
tha it should nover be used for ether than schoot purposes.

{ refer to the statutes 13 & 4 Vie., ch. 48, sec. 1, sub-secs,
3, 4, 7, 9, 16, and sec. 18, sub-sec. 1; alse, to 16 Vic., ch. 183,
sees. 6 & 17,

In my opinion, a verdict should be entered for the defendants.

Buras, J.—The question presented by this case i3 ane of great
public smportance, for it the school bouses and lands thereto at-
tachied throughout the provisce are Kable to be sold upon execu-
tion at the swt of any one who has obtained n judgment against
the corporation for a debt due, tha same principle should hold
good against the corporations of counties and cities, and we should
have creditors clulwing to sell the public court houses and gaols
wpon writs of execution. I have beenunable to tind any direct
authority upan the subject either one way or the other ia England,
but I think the bistory of the proceedings of Mr. Robert Henningy
Parr ggainst the Corporation of Poole does throw some light upon
the question.  Upon the passing of the statute 5 & 6 W., IV, ch.
76, the Munictpal Corporation Act, Mr. Parr was dismissed from
bis office of town clerk of the town and county of Paeole. He
claimed compensation, qud the cerporation awarded him £4,500,
for which the corporation gave n bond payable by instalments out
of the funds of the borough. The pryments not being ail made he
brought an action against the corporation aud recovered judgmens
by defuult, and upon the judgment he caused an elegie to be ex-
tended, and thereupon brought an action of cjectment to recover a
piece of Juud used as n meat warket, together with the Guild-lm
and other erectionsand butldings thereon, then used and oceupicd
by the corporation for the public parposes of (e town. Previous
to this seme of the rate-puyers filed an information to restrain the
town council from paying Mr. Parr, and to test the legality of im-
postog a rate for the purpose; and Me. Parr also applied to the
Court of Queen’s Bench for & mundamus against the mayor, aldes-
men and councillors of the own, to cowpel them to impose o rete
to pay the demand. In thecjectment n vule for judgment was ob-
tatzed unless the persons in passession should appear and plead.
On bebalf of the mayor, sldermen rnd councillors an application
was maede to the court to be permitted to defend without confessing
posgession, and the ground of agkiag to defend wias thul the Guitd-
hall was the oaly place iz which they had been accusiomed to
transact the public busincss, and that the sessions for the borough
were held ju the Guild-hall, and the same was used by the justices
for public purposesonly. Lord Deuman, in giving judgment upon
the application, 8aid the court was not called wpon in that stage
of the proceedings to decide whether their property, applicable to
public purposes only, wae lirble to be taken in cxecution; bul he
said the comt wished to be understood as not giving any counte-
nance to the supposition that corporate property, theogh applied
to public purposes, was protected from the lawful claims of per-
gons having demands upon the corporatien. See The Atlorney-
General v. Corporation of Poole (2 Keen 190, 4 M. & Cr. 17,
Regina v. Ledgard {1 Q. B. 619), Parr v. The Attorney-Gensral |
Cl. & F. 409 and 6 Jur. 248), Doe Parr v. Roe, (1 ¢ B. 700).

It will bo observed in Parr’s case that there was other property,
such as the meat-market, and other erections and buildings besides
the Gaild-hall, which latter was used for public purposes and the
courts, for which the action was brooght. and the defendants
sought to defend the action inasmuch as the Guild-hall was used
for 1hose purposes.

in the cese before us it is the echool house gud the land belong-
ing to it used for the purposes of the school which has been sold,
and we are called upon io say whether that can legally be cone.
The statute 13 & 14 Vic,, ch. 48, sec. J2, sub sec. 3, enables the
trustees te acquire and hold as o corporation, by nuy title whatso-
ever, any lnnd for common school purposes until the power should
be taken away or madifiel, and to apply the same according to
the terms of seguiring or receiving them, By the terms of the
conveyanco to the trustees of the land in question it was o be

beld in teust for the use of o common school for the urtted sec-
tions; provided, and it was, ay the instrument expresses it, the
trae intent and wmeaning of the deed of conveyunce, thatif the
premises should at any time cease to be uved for common school
purposes for the spuce of thyee yenrs, then the said premises
shoutd vevert to the granter. Now, if the plaintiff ¢an be at
fitierty to sefl the prenmises upon his judgment and execation, and
buy it, and theo can dispossess the trustees, so that the same
can no longer be used for comman schgol purpores, the plaintiff's
act can neither be beneficinl to himself nor the corporation.  But
independent of the terms upon which this particular school house
and premises are held, 1 think it s against public pelicy to permit
the public property of this description to be sold upon execution.

By the 7th sub-sectian of the section of the act quoted, it is the
Suty of the trustees to provide for the salaries of teachers aud ail
other expenses of the school tn such manner as thomajority of free-
holders or houscholders of the gection may desire; aud if the sums
be insuflicient to defray all the expenses, the trustees shall have
authority to assess and cnuse to be colected nny additionat rate
in ovder to pay the balance.

It i3 not for us in this action to point out to the plaintiff what
remedy he may have in order to procure payment af the debt for
which ho recovered judgment apainst the corporaticn, or indeed
to sey whetlier he has any remedy. It is admitted that the debt
due the plaintiff was for building the school house, and in such
case wo gee that for the erection of the school house, the 6th section
of 16 Vic,, ch. 183, enables the trustees to assess the section for
that purpose. The 16th sub-section of section 120f 13 & 14 Vie,,
ch. 48, enacts that in case any of the trustees shall wilfully neglect
or refuse to exercise suech powers as ave vested in them for the
falfilment of any contract or agreement made by them, they shall
be personally vesponsible for the fulfilment of such contract or
agreement.

Looking at the whale of the schaol acts, and the objects and in-
tents for which 1he same have been enacted, and the duties im-
posed upon the trustecs with regard to the fulfilling of contracts
made by them, and the power given them enabliog them to do so,
the lability and responsibility cast upon them individually if they
neglect to perform their duty, I think the effect is to create these
eorporations for public beneficial and charitable purposes, and that
the property should be held and administered for the ends and
purposes for which it was given and held.

1t is sufficient to hold, im this nction of ¢jectment, lorecovey tho
echool houge, thatit is contrary to public policy to hold that
property which is held for such purposes as this can be sold upon
execution against the corporatior. The corperation passibly may
hold property the nses of which would be for the publie, or the
profits of which might be appropriated to the maintenance of the
achoal, and which it would be right to hold might be sold upon
excentian, but that is different from selling the school hause itselt,
which is as much in daily use for the children of the section as the
court house ig for the holding of the courts, or the prisons for
confining prisoners of the countics, and I apprebend it conid not
possibly be held that these latter are liablo to be sold upos exe-
cution,

1 think the postea should therefore be given to the defendants.

McLray, J. concurred.

Judgment for defendants.

Tus Cuter SUPERINTENDENT OF ScneoLs {Asypellant).

Ix THr MaTrER BETWEES Wirniay Muxg (Plairiff) axo Georae
L. Syrvester, Putiiip WingyaN, AND RoDERT Jounsoy, TBUS-
TEES OF UNION SCHOOL SECTION No. 2, iy Waircusunes, aNp No.
7, 18 Marxuay { Defendants).

Sl by teather agasnst trustces~—~Reference to arbifration—~Appeal.

Where an action in the Dividion Court by a school teacher againat the trustees
weas refervedt ta arbitration by order of the judge, with the consent of the parties,
Held, 1hat the decsion of the arbiteator conld hut be appealed from under the
16 Vie, ch 185, see. 24,

Remarks as 1o the defendants remedy by prohibition,

Arveat from the second Division Court of the United Counties

of York and Peel. i

The plaintiff was engaged as teacher in the above schan! section

(of which the defendants are trustees) from the 3rd of January to
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the 18th of Pebraary, 1859, at £85 per annum.  About the fiest | agninst the course to say tint there miny be delay.  The act in
day of Fehruary, 1839, a chiegue was given him by the Jocal sup- ' England, 12 & 13 Vie. ch. 109, gives purties a speedy meany of
erintemdent of Whitchureh, on the stder of the trastees, and he  obtaing the writ, and if the writ be improperly or improvidently
cnclorsed it to Sylvester.  After his dismissal he brought an aetion  fwaued, the courts have power 1o set aside the writ.  Bea fn re
in the abuve Divisian Court against Sylvester fur the amount of  Buddeley v. Denton (4 Ex. 60R). I the defendnuts appeared to
the cheque. At the trial it was oljected that Syfvester could not | the matter, by reason of want of jurisdiction, the judge might of
be sunde individually responsible, ax he was only ouc of the trus- i the writ of xwmmons, and contested the right of the judgo totry
tees, andd had received no considerntion.  The judge then asked if; couree try that guestion and give judgment upon it, undif he
the other trustees would be added us defendants, ¢o which they, should decide wrongly in respect to it, I should, at present, be in-
agreed.  Some objection being made to the legnlity of trying the ' elined to say that judgment wounld then be an appealable matter
cnse before the judge, aad the clauses of the Schiool Acts retutiug } under the 24 section of ch. 185. Butif it were not so, I stil think
tq arbitention between trustees nnd teachiers being spoken of, the i the cave would bie one to apply to the superior courts for o writ of
$

Judge overculed the objections, and after some discussion endarsed { probibition, for in such case the defendants would not be submit-~
on the suminens the following order: * Ordered to be referred to) ting to or requicacing in the judge entertainiug tho suit because
the award and fipal determination of the Rev. 3. 8. 11ill, to decide | he had jurisdiction. 1 shouid say the defendants might, in an ap-
the mateers of ditference, 03 well as this suit between the parties. | plication after judgment, take the opicion af a court of superior
By consent.” The elerk of tho court afterwards drew up aun order | jurisdiction whether the inferior had jurisdiction. The point was
of reference, which dirccted that the award when made wight bei raised in the crse of Hoberes v. Humbly, (3 M. & W, 120,} but was
entered as the judgment in the cause; and the award having been ! not necessary to be decided, for the want of jurisdiction was appa-
madoe in favour of the plaintiff, he endorsed on the summons : | rent upon the face of the proceedings. Baron Parke said, i€ it had
“* By award of Rov. Mr. 1ill, judgment tor platutiff for £25, with | been necessary he should bave wishied to consider whether a party
costs, ordered to bo paid in twenty days, i3 10 be bound by the judgment of an taferior court, where he hay

The appellant, treatieg this as o Jecision within the 16 Vie., cb. | had no opportunity to dizpute its jurisdiction, Alderson, Barsy,
183, sec. 2%, appealed from the judgment, on the following and ! however, said he theught the court bad & right to iaterfere, and
other grounds: 1. That the court below had ne jurisdictior u the | even to grant the writ of prohibition after execution, and he says,
matter. 2 That even if it bad, the award {now entered as judg- ! all the cases wheve it has been held otherwise have turned on tho
ment) is bad, being agninst the trustees iadividually, and slso | acquicscenco of tho party. The passuges quoted from ¢ Cake's
against partics whose respousibility was not proved. 8. That tho ' Inst., 602, I thisk are decisive or the point, and reason is jn favour

contract with the teacker was nat under the corporate sgenl. of it.
Hadgins for the appeal. Cameron, Q. C., contra, i Inthe present case, howesver, I bavo not adverted to the rights
Burxs, J., delivered the judgment of the Court. of the defendants, with any view of epcouraging thewm to try the

Wo do not think thts is an appealable matter under the 24th sec- | experiment of applying for a prohibition.  If they did make the
tion of 36 Vic., cb. 185, That ssction contemplates that there | application they might be met with the answer that they had
wmay exist cnseq trinble in the Division Court against and between | given their cousent to 8 reference of all mattersin the suit, a3 well
superintendents, trastees, teachers, and others acting under the | 23 oll other matters, and under the section altuded to in the Divie
provisions of the Common School Acts; ang to provide for uni- | sion Court Act of 1853, the judge had the power to make such a
formity of decision sn appeal to either of the superior courts of refereace. L .
law is given to the chief superintendent of schools, When the ap- 1 The case, sa far as we have now to deal with it upon this appeal
peal is properly initinted, the judge of the Division Court is to | of the cbiel superintendent of schools, is clearly not ave coming
certify under his hand the summons and statement of clnim, and ! Within the meaning of the provisions giving au appesl to this court,
other procecdings in the case, together with the evidence and lis | and therefore must be dismissed. L
own judgment thereon, and all ohjections made thereto. Now, Appeal dismissed.
instend of doing this, the judge in this instance cortifies to the
summons angd statement of oinim, aud the proocedings to refer

the matter to arbitration, with the judgment of the arbitrator, IN CHAMBERS.
and without any evidence whatever. Tho Jegislature never J—
meant that this court should be an appellast court from the Reporled by Rapert A, Hagmisox, ¥se, Bawrister al-Law,

determinstion of an arbitrator appointed by the judge of the —

Division Court. For all that appears upon the face of the: Ciuanies Warrs v. Witnniax Livvie, Jons Hustew, Josernw
saummons and statement of cluim in the Division Court, tho case Loxer, axp Hexgy KIRKLAND.

wouhl seem to be that of one of an ordinary cheracter. The judge Cseanies Wasrs v, Joseru Losey axd Hexay Kritrasoy.
Xnd, under 4th section of 16 Vic. ch. 177, powerzl with the congent
of beth parties to the suit, ta refer the matters in dispute in the suit oats !

betwccnpthe pattics, as also matters not in the suit, to arbitration, Ug’{:&?@“&giﬁt{’:j‘ 3{,};’1‘;‘,&’& ;}";J{’,‘,’&"&;: et were At ‘;";;g;
in guch matters as ho might think regeonable and just. The eectiont] Inent roll of the date of its catry, 201, The insertion $n the rollof the amouny

‘i i of taxed coats fn the cyuse. 3rd. The invertion §n the roll of the aggie.
pm“de.u tl_\ i the’?w:}rd s‘:“ntge eptgred “s,}!}:@ judgment, m:d ?bau gate amonnt of debt and costs recovered {n the cause. dth. The n!a\em»n? in
be ay binding as if given by the judge. 1S Case RECMS (0 MAVE | ' 5 £y Yends of the tode amaunat of debt and coats, at amount besng therein
aeen a case of that kind, from the ecndorsement made by the judge |  erroneously stated. 5th. A stmilar ameadmeat in s ven. ex. dands and fi. fu.

on the summons of the reference by consent, the award of the ar- | residue, . o N
bitrator, and the judgment entered upos the award. 4 case of “f,‘f{}’}‘,f,’a’;\;‘:;‘,‘;’,’,r:f,?ﬁm";'ﬁ}‘ o me‘;ﬁfpg‘;m,y np‘,,iﬁ‘:éfﬁt“;:lg‘;
that kind i3 not one contemplated by the 24th section of the Schoat |  the judgment, npon an sfiidarit of ments, showing the merits in detall, tho ap.
Act of 1858, that is, chapter 185 of 16 Vie. . ﬁ&%’iﬁ}iﬁ?ﬁ'&‘{;ﬁfﬁ: upon the serme g:gy&g{;cgmz}w aad peymentof
If the ¢ase in the Division Court was af that natuce that it came | 10T the auminane 1o shew sauwso why the judgment fn ejectment hontd wot
under the provisions of(thc 17th scct;orllsof_;; the S}ch(;oi Act o{ 1893, bo set :{;ﬂde{wn‘shdi:achsrgtmhl ,on«ta‘ axslx(x;t teave gran:ed ;g mam;asccm;d
ss amended by the 15tk sectior o ic. ch. 1853, so that the | spplication fur tho sawnp purpose, the seta was wads atwolute, anly
remedy was b)'? arbitration, ned that ne action should be brought | 97 1he terms of paylng iho costs of the Judzng;:agx;l;f ;’;‘:f::’“::‘g‘;
in ray court of law or cquity to caforce the eluim, then the defen- X i gust, 1860.)
dants' remedy would bave been to have applied to the superior |  The first of these causes was an action of ejectment, brought to
caurts for o probibition. The only thing to e said against such | cover passession of a paccel of land in the township of Burford;
a course would be that, perhaps, before the defendants could have | and judgment was entercd for want of an appearance.
applied for and abtained ke writ of prohibition, the case mightve| The defendant, Joseph Loney, adviged with an attorney (Mr
tried and disposed of in the Division Court ja the meantime. We i D. G. Miller) swho thought he had no defence at law, bat scemed
do not scem to have as speedy n reisedy in that respeet as they | to think that be imight maintain his possession by the aid of a
have in England, certainly, but stii Tde not think itisany argumentt court of equity, in restraining proceedings at law; snd so ho

Autendmentos Terins—Selting aside jrudgmend in ¢jectmento-Ferms.
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delayed entering appearance to this action of ¢jectment, butat
the last moment made up his mind to enter an appearance, and
sent the proper instructions to his agent at Brantford.

The agent went on the last day, and found that judgment by
df(iiﬁm\t had been signed about five minutes hefore ho reached tho
office.

Then defendants® attorney moved to set aside the judgment by
default, on an affidavit of merits, upon the usual terms of paying
costs. The merits he shewed were these: That defendant had
been owner of this Iand, and was still in possession of it: that
plaiotiff claimed title as purchaser from one Daniel Murphy,
vendes of the sheriff of the county of Brant, under an execution
against the lands of defendant and one Kirkland, at the suit of
the said Daniel Murpliy : that that was a judgment in the Queen’s
Bench for about £40 damages and costs, the trae debt being about
£17; but at the sherifi’s sale the land was bid off by one Alfred
Watts for £10: that the sale was brought about by a fraudulent
collusion between the plaintiff, Murphy, and the sheriff of Brant;
and that there were various irregularities in the proceedings by
execution for sale of the land, which irregularities were specified.

On shewing cause agninst the summons to set aside the judg-
ment by default in the ejectment, on which a writ of Aab. fuc. pos.
had been issued, but was not exccuted, the plaintiff shewed that
he claimed not only under the sheriff’s sale in Murphy's judgment
—which sheniff’s sale was made on 81st January, 1860—~but also
as purcbaser from Alfred Watts (son of plaintiff) who was vendee
of the sheriff of the county of Brant, at & sale by the sheriff made
on 7th February, 1860, upon a f. f¢. on a judgment obtained by
this plaintiff, Chorles Watts, against defendant, Joseph Loney,
and Kirkland.

Upon this cause being shewn (the debt in this judgment being
£5600 and upwards, and obtained by confession) Mr. Justice
Richards, before whom the summons to set aside the judgment in
ejectment was heard, discharged the summons with costs, but
allowed defendant, Joseph Loney, to renew his application to set
aside the judgment, if he could shew any raerits as against plain-
tiff claiming under this double chain of title.

The second application was heard before the Chief Justice of
Upper Canadn : the defendant, however, not baving pail the costs
of the first application.

The judge (Burns, J.) who granted the latter summons, granted
at the same time & summons in the second-named cause, on tho
application of the plaintiff, Charles Watts, on the defendants,
Joseph Loney and Henry Kirkland, iu the case of Charles Watts
against them, to satisfy the judgments in which case the land was
sold, to shew cause why the judgment roll in that cause should
not be amended as of the dny when the judgment was entered.

1st. By inserting in the roll the date of the entry of said judg-
ment, viz., 14th May, 1857.

2nd. By filling up the blanks left in the roll for that purpose,
the sum of £3 15s. 6d., the smouat of taxed costs.

3rd. And also filling in the aggregate amount of damages and
costs, beiog L1003 15s. 5d. ; which sum was in the roll left blank,

4th. Toamend the f. fu. against goods, by making it correspond
with the judgment and proccipe; and directing the writ to the
sheriff of the county of Brant, instead of the sheriff of Wentworth
(to whom it was erroncously directed.)

5th. To amend the fi. fa. against lands in the same mavner—
the same error baving been committed in it.

6th. To amend the said writ against lands, by inserting £1,003
18s. 5d., instead of £3003 15s. bd., erroncously inserted therein.

7th. To amend a similar error in the writ of venditioni exponas
against lands, and £. fa. for residue.

8th. And to amend any other errors or imperfections in any of
the said proceedings, arising from the mistake or oversight of the
oflicer of the court.

The defendant, Joseph Loney, besides relying on thesc errors,
or some of them, as rendering the sherif’s sale invalid, under
which the plaintiff, Charles Watts, claimed, filed an affidavit also,
in which it was sworn that he believed that the judgment debt of
Chrrles Watts was satisfied before the sale—by a chattel mortgage
which defendants bad given to him of all their stoek in trade, and
their goods—and by assignment of a mortgage made by a third
party to defendants.  And he shewed that while these applications

" swere pending, that ho had filed a bill in Chancery agninst the
gplnintiﬂ' to compel him to nccount for what he received under a
power of sale given to him in the chattel mortgage.

Carroll, for defendants, nmong other things, contended that
the judgment was satisfied before the iand was 8714 under it, and
produced o verified copy of a bill filed in the court of Chancery
agnainst plaintiffs at the suit of defendants.

Harrison, contra, cited Har. C. L. P. A. 131, note a, 605;
Tay v. Il 18 L. J. Q. B. 13 ; Chit Forms, 7 Edun, 478, and
9 Edn., 146t; Wright v. Landell, Tay. U. C. R. 416; Edison v.
Ilogadone, R. & Dig. * Amendment,”” 111, 14; Doe d. Spafford v.
Brown et al, 8 U. C. 0. 8., 92; Doe d. Boulton v. Feryuson, b U.
C. Q. B, 815.

Roixsny, C. J.—As to the summons obtained by the plaintiff
for amending. The accumulation of errors in the judgment and
| subsequent proceedingsin the case of Charles Watts against Loney
and Kirkland, is something quite surprising and unaccountable ;
so grent indeed as to make one hesitate to exercise a discretion in
I amending proccedings which may be called a mass of mistakes.
And I must at least take care not to incur the risk of possible
injury to any third party by curing such defects.

I allow the 2, 3, 6 & 7 amendments asked for, which will cure
the imperfections in the judgment of omitting to shew the amount
of the taxed costs, and the aggregate amount of damages and
costs ; and will also correct the errors in stating the amount in the
Jfi. fa. against lands, and in the vendutioni exponas aud fi. fa. for
residue to be £3003 15s, &d., instead of £1003 16s. 6d., as the
amount will stand in the judgment roll when amended.

In all these amendments there is something to amend by : the
errors are spparent, and no one, as it appears to me, can bo
injured by them.

1 grant the first smendment moved for, of inserting in the judg-
ment roll the day when the judgment was cntered, which was
very heedlessly left blank; though I have some hesitation in doing
so, from an apprehension that it msy possibly lead to incounveni-~
ence or loss, from the effect it may bave in regerd to the time of
land being bound by the judgment.

1 decline to allow tho writs of execution to be amended by now
addressing them to tho sheriff of Braut, instead of Wentworth,
after the sheriff of Brant has acted upon them without authority.
The plaintiff, however, has my permission to apply to the court
for those amendments. (e) I do not feel clear in allowing them,

If the title of the purchaser will not be affected by the ircegu-
larities in the writs ageinst goods and against lands, which
founded the venditiont exponas and fi. fa. for residue on which the
sale took place, then the refusal to allow the amendment will not
signify. If, on the other haund, there is in those extraordinary
errors, anything fatal to the title, under the circumstance of the
plaintiff on the writs being himself the purchaser at sheriff’s sale,
then I am not satisfied that I could properly make sach amend-
ments.

The nmendments which I allow are to be made on payment of
costs.

Then as to the defendants’ application to setaside the judgment
by default, on the affidnvit of merits; and, of course, on the
common terms of paying costs of the judgment, and execution
issued upoo it, and the costs of opposing the application. It is
to be observed, on the one hand, that in the bill which the defend-
ant has filed in Chancery, and which he has himself brought
before us, in order to shew that he is in earnest in sceking a
remedy on the ground of the judgment being satisfied before the
lend was sold upon it, the defendant himself has stated that he
hzs no defence at law to the ejectment ; aund I confess I am much
inclined to believe that his attorney thought so, and on that
account omitted to appear to the writ till he was too late to save
bis time.

If one could clearly sce this, certainly it would he a strong
argument against interfering with the judgment. But Mr. Mil-
| ler's affidavit states the case somowhat ditferently ; and besides,
when the defendants’ appearance was in fact taken to the proper
office only a few minutes after the judgment was signed, it would
bo too rigid, I think, to rcfuse to allow an opportunity of defence,

(a) Subsoquently upon the application of tho Plaiotiff to tho full court, these
amecndments woi 0 also allowed, (Walts v. Loney et aly) C.P., T.T), 1860.~Evs. L.J,
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when the application was made so promptly after the judguent,

and a tiial hns not been lost,

I shall make the summons to set asile the judgment absolute on
cont!ltion of payiug costs, viz., the costs of the judginent and pro-
ceedings upon ir; the costs of o) posing the first swnmons, which
was discharaed with costs; and the costs of opposing this sum-
mons. And unless these costs shall be paid, and appearance en-
tered, within one month, then this summons to be discharged with
costs.

ITarvey Terry v. Jases W. CoMsTOCR,
Consdl. Stats, U. C., cap. 22 sec. 31, p. 191 Arrest— Application for discharge~
Intention to quut Cunade.

Whero defondant made application under and pursuant to soc. 31 of Consol. Stata
U.C. cap. 22, to bo discharged out of enstody, on thy groand that when arrested
he had no intention to quit Canada, with intent to defrand bis credstora genve
rully, or the platntiff in particular, or fur any othier purfase; and it appeared
that the debt for which he was arrested had been created through fraud; that
he bad no moro ties in Cansaa than anywhers clse, whero ho would not be
ceiminally tespounsible for his acts of fraud—the applicaticn was refused.

(Chawbers, 13th Janusry, 1560 )

This was & summons calling upon plaintiff, among other things,
to shew cause why the writ of capias issued in this cause, the
arrest of the defendant thereunder, and all proceedings subsequent
thereto should not be set aside, on the ground that both the plaiu-
tiff and defendant were, at the time of the issue of tho writ, citizens
of & foreign country ; or why the arrest should not be set aside,
and the defendany altogether discharged from custody, on the
ground that the defcndant had not, cither at the time of the making
of the affidavit 1o arrest the issue of the writ of capias thereon,
or the arrest of the defendant thereunder, any intention to quit
Canada, with intent to defraud his creditors geunerally, or the
plaintiff in particular, or for any other purpose.

The affidasit of plaintiff, on which defendant was arrested,
stated that on 2nd July, 1849, defendant applied to him for a loan
of $3,950, security to be ziven by a bill of exchange at six d-ys,
ou 3 Mr. Haggard, of Bu.dulo, and on warchouse receipts for 600
barrels of flour and 3,000 bushels of wheat: that defendant, in
order to put Haggard in funds to meet the bill, had agreed to con-
sign to Lim flour to the amount of the bill: that before the bill
matured, defendant called upon plaintiff and eaid he would not
consign the flour as he could do better with it, but would be sure,
notwithstanding, to meet the bill: that when the bill matured,
defendant paid to plaintiff $1,000, and offered a bill of exchange,
drawn at thirty days, for $3,000, upon a Mr. King, of Buffale, to
whom he said he had consigned flour to that amount—the ware-
house receipts to be held by the plaintiff in the meantime: that
King bad no flour consigued to him by plaintiff, and in con-
sequence the draft for $3,000 was protested: that, on enquiry,
plaintiff discovered that therc were not in warchouse either the
600 barrels of flour or the 3,000 bushels of wheat called for by the
warehousc receipts: that defendant bad committed a gross fraud
on the plaintiff : that on the 29th August he absconded from Mil-
waukie to defraud the plaintiff, and to avoid being arrested for
fraud: that on the 28th October plaintiff had recovered judgment
agaiust defendunt for the amount of his said debt: that, for the
reasons aforesaid, **he verily believed that tho said James W,
Comstock will quit Capada, unless forthwith apprehended.”

Corroboratory affidavits were filed by Mr. Haggard and others
mentioned in the plaintiff’s affidavit.

The defeniant filed an affidavit, in which he swore that both
himself and plaintift were citizens of a foreigu state; in general
termg denying the alleged frauds: and alleged that in Milwaukee
it is customary ror merchants to advance moncy st usurious rates
on fraudulent warehouse receipts, and to threaten criminal pro-
secution in the event of refusal to pay the usurious rates. Other
affidavits, made by Hon. Cicero Comstock, a member of the Senate
of the United States and a brother of defendant, and by Patrick
George Norris, his attorney, were filed by the defendant. In the
former, the alleged law of the State of Wisconsin as to fraudulent
warehouse receipts, was fully stated; aud in the latter, certain
facts were adduced to show that the defendant never had any in-
tention to quit Canada, knowing, as he did, that if he returned
to the United States he would be prosccuted criminally.,

Various affidavits were filed by plaintiff in reply, corroborating
the affidavits of plaintiff, and strongly denying that it is the cus.

tom in Milwaukie, as slleged by defendant, for commercial men
there to advance money on fraudulent warchouse receipts.

Tho countents of the affiduvits, both of pluintift and detendant,
are in other particulurs more fully noticed in the judgment of the
court.

Ilarrison, for defendant, as to both plaintiff and defendant being
citizens of a forcign state, cited Cozens v. futchie, Dra, Rep. 176;
Ruyner v. Hamalton, M. T. 2 Vie. M.S.; R. & H. Dig. ¢ Arrest,”
V.2 Frear v, Feryuson, £, U.C. Cham. R. 144 ; Brett v. Smith,
LU. C. Prac R. 80Y; Rombery v. Steenbock ct al, 1. 200; Llu-
menthat v, Solomon, £ U.C. Prac. R, 51; but relied rather on the
sccond ground of tho application, viz., for the discharge of the
defendant, on the ground that when avrested he was not about to
quit Canada for the purposes sworn, or for any purpose. As to
this he cited Consol. Stat. U.C. cup. 22, sec. 31 p. 191; Talbot v.
Bulketey, 16 M. & W. 196 ; Bullock v. Jenkins, 1 LM, & P. 645;
Legler v, 1islop, 1 Ex. 437 ; Burness v. Guiranoorck, 4 Ex. 520 ;
Stammers v. Hughes, 18 C. B, 627; IHurgreaves v. Hayes, 6 El. &
B. 272; Rolinsonv. Qardiner, 7T Dowl. P.C. 716; Walker v. Lamb,
Ib. 131; Q@ibbons, Spalding, 11 M. & W. 191,

J. B. Read, contra.

Daarer, C. J.—In this application to set aside the defendant’s
arrest, and dischargo him from custody, the only point for decision
is raised on this ohjection—that the defendant had not, at the time
of the granting the order, the issuing of the capias, or the making
of the arrest, nny intention of quitting the Provinco of Canada with
intention to defraud.

It was not pressed upon me to review the decision of the learned
judgze who made the order for the arrest, upon any suggestion of
the insufficiency of the affidavit before bim to sustain such an
order. The application was bascd entirely on the new matter
disclogsed upon affidavits. Iad the former course been taken, I
should have referred the matter to the full court.

It is, however, necessary to refer to those affidavits, in order to
apply the affidavits filed on this application.

The plaintiff discloses a gross traud in obtaining 2n advance
of money on the security of a bill of exchange and two warehouse
receipts, the bill drawn at Milwaukie, in the State of Wisconsin,
where the plaintiff and defendant both resided at the time, on a
party in Buffalo, by whom acceptance and payment were refused ;
and the warchouse receipts, purporting to represent the defendant
to be possessed of o large quauntity of our and oats, which he had
not. The defendant absconded from Milwaukie about the time
the hill matured, and came ta V.ondon, in this Province, and the
plaintiff recovered judgment against him there, but no satisfac-
tion.

The plaintiff swears that he belie ed the defendant had with
him a large sum of money, of which he defrauded plaintiff and
other creditors in the State of Wisconsin: that plaintiff only
resided in London for the purpose of avoiding plaintiff and other
creditors: and that ¢¢defendant will abscond from Canada the
moment he learns that plaintiff bhas discovered his residence.”
This affidavit is strongly corroborated, in material parts, by affida-
vits of other parties.

The defendant’s own affidavit does not deny any fact alleged by
the plaintiff as to hig indebteduess. It goes further, and shows
that, by the Jnws of the Stato of Wisconsin, the giving suclh ware-
house receipts, where there is no such property in the giver's pos-
session as the receipts represent, is o criminal offence, subjecting
the offender to not less than one nor more than two years' impri-
sonment in the States’ prison. It further avers that the defendant
left Milwaukie and came to London, not to defraud plaintiff—
which intention is wholly denied — but to aveid criminal prosecu-
tion: that defendant left real estate which he valued at four
thousand dollars, and personal property valued by him at sixteen
hundred and twenty-five dollars, in the city of Milwaukie; that
all the moncy he brought with him was two hundred and six
dollars: that he would not leavo the Province, as he kuows he
would be arrested on these warehouse receipts if he returned to
the United States: that a few days before his arrest he was told
by a police officer that the plaintiff had gone to Toronto to get a
judge’s order for his nrrest, but he told the officer he would
remaiv at London, whether the plaintiff got the order or not. He
also stated that it was & common thing among business men in
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Milwaukie, and plaintiff knew it, to gvo such warehounse
receipts fn violation of the law,  The Honorahle Cicere Cumstack,
» memher of tho Senate of Wisconsia, and a brother of defendant,
confirmed thig latter stutement.,  Tho defundint’s nttornoy swears
that soe dnys pravious to the arrest, the defendunt told him what
he had heard from the police oflicer, nud that he (lefendnnt) had
made wp his mind to remaia in ke city of London, us be knew he
would be rrrested on o crimioal prosecution if ho returned to the
United States,

Tho phintiff filed aflidavits in reply, showing that defendant had
been indicted in the State of Wieconsta for this fraud—(the tudiet-
ment cLarges the offence to have been ¢ wilfully, felomsusly, nnd
fraudulently committed :™') that defendant had obtained several
thousand dollars from various banks or pacties, uot long before
ho absconded, sums amounting to 530,000, which are under hig
control, if he did not bring them with him to Canada.  That his
personal property left behund sold for about $730, aud his real
estate was not worth, above incumbrances, over $1,5360. Yiese
aflidavits also deny tho existonce of such a systewm of giving fraudu-
lent receipts, as is sworn to by defondant and his brether.

I am glad that I can, with o conviction that I am acting in the
true spirit of our law, refuse this application.

The defendant’s ground of npplication amounts to little, if any.
thing, more thaa this: I dare not go back to the United States,
lest { should be arrested for feloniously defeauding thae platntiff,
and, therefore, I can have no intention of lesving Canada.  In the
faco of this, hoe degies an intention of defrauding platatiff, in the
first tastance, aand, to excuse himself, charges the mercantile com-
munity, of which he Iately formed » member, of commonty prac-
tising & similar fraud.

TheJefendant spparently hias been some months in this Province
without auny pruperty which i visttle o tangtble, and without any
occupation, There is nothing of that sort to lead to the idea that
he may not tenve Caneda at any moment.  Dut he kas found, or
at least believes he has found, an asylum against the criminal
justice of his own cousntry, sad relies ou his desire to escape that
peril as proof that he has ro intention to quit Canada.

With the fact of his indebtedaess clearly established; of its
being created through fraud; of his having fied to avoid the con-
sequences; and of his baving no ties in this Proviace, nay more
thaa anywhere ¢lse, where be wounld nat be criminally responsible
for the scte detailed—all before me, I fee] warranted in saying
that thero is ** gaad aad probable cause for concluding that
defendant, unless apprehended, would quit Canada to defraud
plaintiff ;” and I therefore discharge ins sumuons.

Kot ~tWhen judzment in this case was doliverad, owing &g its pecaliar facts,

which might ot wgain arlds, it wai not deemed necesanry 1o publish the decision.
Hut as {¢ has been 1o subidequeat exss often relorred 1o, it ks now published .~

Eos. 1. 1.

V. C. Woop's COURT.
(From the Law Times.)

Corpnay v. West Hanrtzzroown Hansous axp Rarsway Coupasy.

Tjunctinn—Publicalion of proceedings in a cause during progress,

A party 10 & sult has no right during the progress of it to publiah eay statement
of the proceeding which may prejadice the mind of the public against his op~
ponents.

1t §s o sivong prima Socie prosumption that such anareative, published by n party
1o the 81t cannot be an impactial reprventation of such procvedings.

The court will restain & party {rom jrublishiog or offening fur sale durlog the
progeees of 4 suit, aay pamiphlet of book {ning untair st ts of the
procecdings ta suck guis,

July 12 aud 31, August 1, 1864.]

This was & bill filed by the plaintiff on behalf of himself aod all
the ather sharcholders, except the defendants, agaiast the West
Hartiepool Harbour and Railway Company, to rostain them from
purchasing sterw-vessels for the pucposes of marine traffic, or pur-
chasing collieries, or interests in collieries, in making Joans, or
in any other way excecding the powers which had been conferred
upon them by their Act of Parfiameat, and for an account of
moneys so impraperly expended.

‘The cawrse being at issue, the partics had procecded to take their
evidence. Duriag the progress of the ¢examiaation taken befove
the examiaer, and ou the 19th July, 1850, the plaintiff cansed the
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the following advertiscment to be inserted in the Toacs nowspaper:
“ To the share nud debentare holders of the West Hartlepool Hue-
bonr and Raflway Cowmpany. I have just published a reply to the
procecdiogs of a meeting of propricturs hetd at West Hurtlepost
on the 28th June last, which may b had of King, Parliament-
street (and other places, naming thom), nnd st all bookseilers,>
aad was subscrited B, Colewan, —w— streot, Londonr.” A copy
of the pamphiet bad been purchased by the defendants, and was
duly verified. 1t professed ta be * printed for anl published by
B. Uoleman.” It was, s the advertisement had stated, » reply to
the pracecdings of a mecting held at West Hactlepool an the U8th
Juae, and was addressed to the share apd debenture holders of the
company. It began by stating that proceedings in Chancery wece
pending in consequence of an over iscue of debentures, and men-
tioned the decision of the Lovds Justices in Pooley v. The Athe-
newm Compuny. 1t stated that it was proved that the bonds of the
company were sbeolutely worthless in the hands of dena fide
holders. Then the writer, addressing bimseif to a speech wade
by a Mr. Jacksan (the claivman of the meeting and of the com-
pasy), who had said: * He (the plaintiff) is not alone in this
mattor ; theve i3 a conspiracy behiad —a couspiracy is u very dif-
ficalt thing to make ent—but that conapiracy is drawing to light;
Mr. Colemaa bimself {the plaintiff} has been examined upen onch.
His statements are in writing, and whether they will be published
will depend upon himealf. Batthey are there.”” The writer of the
pamphlet then, addvessing himself to tkat, says: ¢ [t is true 1that
My, Juckson obtained an eatice day to examine me, ashe was eatitled
to do by my afidaviz, when hiz couasel fovud my answers so
unpalatadble and damaging to Mr. Jacksor, that he abandened
his tagsk in an hour. 1 was asked a great many irrclevant
guestions, which my counsel advised me I necd not goswer; bue,
a3 I had nothivg to coaceal, I did not avail myself of the privi-
lege; and, as Mr. Juckson snys, my answers aro there in writ~
ing-—that is, they ave recorded tn the Chancery proceedings, and
he 33 bold in his falsehood, in the confidence that 1 cannot reply
at once to blm without prejudicing my pesition with the V. C,,
whose opinton has been aiready elicited upen the complaint of Mr,
Jackson, as to my last pamphlet, on the imprudeace of publishing
anything on the subject pending the suit. But Mr, Jackson is
mistaken, for, ag he bas now given me the opportunity, and has
made it my duty to put forward the truth, I am determined not to
ailow bis lies to pass cusrent even fora day. You shall, therefore,
know the nature of Mr. Jackson’s interrogatories and my replies
ou the accasion of my examination.” The plaintiff then weat on
to givo n digest of tho questions and answers, and coucluded by
stating o conversation which had taken plnce between the counset
and the witsess as to a third party, reflectiug upon the chraracter
of Mr. Jaucksaon, whick it is unoecessary to detail.

An interim order had beon gbtaiced by thoe Gefendants on the
10th July, to restrain the further publication of the pampblet, and
s motioa in the following terms was now made :—That the plain-
tiff, his solicitors, servants, ageats and workmen, might de re-
strained from printing, publishing, or offering fur sale, a book or
pamphiet called ** A reply to the Proceeldings of a Meeting held at
West Hartlepool on the 28th of June, 1860, addressed to the Share
and Debenture Holders of the West Hartlepool Harbour and Rail-
way Company;” or for printing, publiching, composing, or offering
forsale, during the progress of this sait, any book or pamphlet con-
teining any veport or account of any of the proceedings in this
suit, ar from meking public or commusicating to any person not
a party te this suit any information that he may acquire by reason
of such proceedings, touching the matters in dispute in this suit,
or from distributing any riiuicd copies of his bill of complaint in
this suit to persons otber than parties to this suit, or that the
plaintiff may stand coramitted for a contempy, &eo.

The Jatter part of the notis of motion referred to s fuct which
was not denied, that a considerable number of copics of the printed
bill in the cause bad been distribvted in various parta of the
lacality of West Hartlepool, which was attempted to be justified
by the plaintif’s solicitor as being a means of obtaining evidvnce
in support of the pletutiffs case tn that distriet.

Sir I Cairns, QC., It A. Hawkins, and L R. Farrer (Rolf,
Q.C., with them) in support of the motion. The publication was
injurious to ali persons interested in the well-being of the company
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Public poliey required that procecdings in o cause during 82 pro- ! public—or whether there iy evidence of malice in the mede in

gresz should not b made publie.
phitet, in addition to 100 copies of the plaintdl’s own printcd Bl
in the catt-e, in the nesghbourhood of the lorns m que, was preju-
dicial to the interests ot justicr, and an impreper wode of obtan-
ing evidence, which wag the eacure ot the otf vr side,  They vetied
on ¢he indgment of Lord Hardwicke in Anon. £ Atk. 468; Anon.
< Ves, Sen. s Witlwms v, The Prince of Wales Company, 26 Deay.
388 ; Brooks v. Evans, before Stunrt, V.C.. July 21, 1860,

Giffard, QO and Jlobkouse, contrn, contended that the rowsse
of proceeding with respeet to the publication of trials and ether
Judicinl procexdings was completely altered since the time of Lord
Rardwicke- that no ground of pubhic palicy was opposed to the
publication of such proceedings, and that the present was a true
uod fuir representation of what bad really taken place. At all
eventr the defendants's conduct at the meehing of the shaceholders
had chailenged the plaintiff to stute the fects he had published,
which was simply a reply to the statenients made at such meeting.
The party moving was bound to shew an obstruction of the covrse
of justice, tho attempt to do which bad here manifestly failed. As
to the distribution ot the plaintifi*s printed bill, the altegntions and
charges in it were not offensive, but oniy 10 the eflect that the
company bhad exceeded their powers, and no jury would consider
such allegations a libel. They reked ta dismicy the motien with
costs, They cited Fleming v. Newion, 1 B, L. Can. 383; Tae Ky
v. Stockdale, 3 Ex, Rep. €66, Lz porte Jones, 15 Ves, 887; Duke
of Manchester's case, V. C. W., not reported,

The defendnnt’s counsel was not ealled upon to veply.

The Vice-Cuascerron sait:—1 have alrendy expressed my dis-
eatisfaction nt the mode of proceeding adepted by the party ap-
plying for this injunction, by saying that 1 would not eall upon
the other side to make auy answer a8 to the costs of the wtion,
considering, as I do, that he hns provoked n good deal of this
which is now before me, as far ns be js individunlly concerned.
The present motion I consider one af importance to the public, asfor
ag regards the adminigtration of justice, and I canpot ngree with
the view wbich bas been urged as to the third branch of the rea-
gons assigoed by Lord Hardwicke, in considering o publication of
this deseriptian o contempt, namely, that its tending to prejudice
maonkind against one of the parties Jitigant is s guestion at all
configed to the parties. According to that view, if cne pasty is
guilty of suborning witnesses, the other side may be puilty of the
same practice. Could that be supposed not 1o affect the ndminis-
iration of justice? 1 apprebend, if the ane party endeavours te
prejudice the public in any way sgainst the other litigaut pavty,
there is not the slightest justification for the other pnrty doing the
samea 3 and this court, intbe administration of justice, alwaystakes
care that neither party shalt do it. Now, as to the course of con-
duct which has been pursued in chis ease, Isay this for the sake
of both sidey, whe scem to have conducted thss maiter guite un-
becoming men of sense, If this should be repeated 1 ehall ces-
tainly commit one or the other of these parties.  Now, as regards
the publication of this pamphlet, wbat I bave to cousider is
whether there is or i3 not in it any unfrir and improper publication
of the proceedings in this court. I quite agree with the respond-
ent's cuunsel in thinking that the present timeg ave very different
froms those of Lord Hardwicke, aud that the present feeling ond
the general Judgment of mankiand as to what is or s not proper to
be pubbshed are exceedingly different to what they wese at that
time. That may at once be conceded ; but at the same time, even
as regards the publicity of proceedings in courts of justice, apd
when it is & question between parties who are not litigant,
but betweenf one of the parties Jitigant qrd the publicher of
a newpaper for instance; even as between those parties the court
in these doys recognising in the highest possible degree the im~
portance of the public being duly and fairly informed of all that
tokes place, yet does take care that there shall only be sueh pro-
per information published in a fair and reasonable manper. 1
ean that courts of justice, in giving divections to a jury as to the
ultimate result in that which is or is not a fair publication, always
Jeaves it for the consideraiion of such jury, whether or not an in-
dependent, or supposed to be independent, person who has pub-
lished @ narrative of procecdings of n court of justice has publivhed
them in & fair and reagopsble manner, being anxious to inform the

The distsibution of the pome |

whith the report was framed. Now 118s court, i dealiug briween
Bipruas, takes enre that the litigatts shall not, by such foolish
atiempls 1 appenr 1o me to bave been made on bath sides bere,
create public prejudice each against bis opponent in the progress
of the htigation which ought to be eenducted with all proper enlm-
ness and discretion; and for the purpose of eliciting trutk, 1
have to Jook at thiz pamyphlet fo see whether, vegard being bad to
the made in which the stattments are made a8 o the matters that
are going on before the court, there is that fair Jegitimnte mode of
stating them that the court would require, or any jury would re-
quire with reference 10 the case of sn nleged 3ibel in the publica-
tion of the proceedings before n conrt of justice, Indeed, that
view was sugpested in the arpument by the repsondent’s conneel,
and it was stated that if | looked at this publication 1 thould find
that Mr. Coleman riphtly nbotained from attending the meeting
beenste he might pot be able to command bis language as he conld
command his pen, and that if I looked stientively at his pamphlet
1 should find afl that wasstated wns stated with the same depres
of impartiality that would oecur in & narrative of a litigation be-
tween parties in any yublic newspaper. 1 cannot concur in this
view. Whatdo 1 find in the 28rd page of this pamplet? { find
firat, that there isa narrative of the plaintifif Coleman’s own cross-
examination, That »aryative 1 cerininly fecl be was strongly
tempted o put forward by such o speech at the meeting v was
referred to, in which silution was niade to what Mr. Coleman had
enid.  He ndds: <« His statements are in writing, and whetber
they vilt be published depends upon bimeclf.” As far as regards
Mr. Coleman, there cannot be the slightest ground for complaining
that he has pablished bis gwn crose-examination, But Mr. Cole-
wan procecds further; he gives what he conceives to be s fair
narzalive I suppose, and with all the dus command he -2n exer-
cise over his feeling when sitting down to write, instend of appear-
ing in public to speak, he gives what he suppeses ta bo s fair
parrative of his epponent’s crogs-examination; and that natrrative
contains these wordg: « Since that peried Mr. Jackson has been
under examination himself for a day nnd a balf, and has yet twenty
dags more, fized for the 21st and 22nd inst.  He did not tell the
meeting that, but lenves me te make it public too; 1 suppose I
can do this in a few words.” This is his narsative of Mr. Jack-
sop’s examination: * He fenced with and ayoided slmost cvery
question that was put 1o ktm.  ile could not recollect names nor
dates; could not give figures with reference to the books, bad ot
braught the booke. thauph ordered to do sv by the vourt, because
he had not charge of them; conid not say who had the ledger or
any other particular book : the books were in the safe at the offices
ot the company, &e., &ec., and on the whele, 1 say it advisedly,
that a mare evasive and self-evidently false exhibition it is not pos-
sible to coneeive.” Thisisa pentieman’s enlm moment, in which ke
writes this pasngiaph I have just read; snd this is supgosed to be
a fir parrative of a gentlemnan’s eross-examination, Now if he bad
published the whole eross-examination, and had left the public to
judge of that, there n ipht have been something Yo be smd for it
but & man certainly hag no right during the administrution of
justice to attempt to prejudice the mind of mankingd, as Lord Herd-
wicke expresses it, agmnst his opponent by piving bis sersion of
the cress-examination. It bad beeu urged that the party maving
might have chown that it wes s garbled version, which was denied.
But, in my opinion, 3t is garbled, because it professes to state the
effect, and not the whole, and passes judgment, without giving
that which was #nid, or whick would enable anybody to judge
whether Colemau bas legitiv stely formed a fair judgment upon
that subject or not. With reference to vhe distribution of the
copies of the printed bill, the phintiff s solicitor justifies himself
in circulating the printed bill in this case~for1y more seem to
have been printed than is ordinarily requsite, secording to his own
statement—by enying he wished to ncquire evidence upan the sub-
jeet, nnd this he thoupbt the hest and veadiest mode of doing 8o,
by circulating the printed bills. I shink this by no weans & com-
mon mode ot obiniuing evidence~—sending printed bills as it were
brondeast to different salicitors in the conntry to knaw if evidence
could be gat up to support the ease of the plaintiff.  The plaintiff
himecdf hos nothing whatever to do with that part of the case.
What the solicitor ssys, in his view, was thst it was necessary to
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procure & large amount of evidence, that a large mass of evidence "rect any costs to be paid by the plaintiff, hoping in futuro the
was to be procured over the whole district.  That may be s0, but paities will conduct their huigation like other reasonable men,
is it not of importance that maukind ehould not be prejudiced, . and as other suitors in this court they will leave the cause to be
that all those numerous witnesses which may bo called upon teo . conducted by thar legnl advirers on both sides, and abstain from
give evidenco should not be biased by cx y.arte allegations? 1 cun- making speeches and publishing pamphlets, or anything that
not sco on the faco of things that eay very important matter of may tend to excitement. 1 think the proper order to be made will
evidence will be brought forward except the books and documents be the following:—=That an injunction be awarded to restrain tho
of the company, for they will disclose what scems to be the prin- plaintiff, his wolicitors, servants, agents and workmen, from pub-
cipal fucts in the case. But assuming that view to be correct, lishing so much of the pamplilet marked A in the aflidavit of Ralph
that numerous witnesses are wanted from all parts of the sdjoining Ward Jackson mentioned (stating the ohjectionnble passages), and
district, aro those gentlemen who are wanted s witnesses to have | from publishing or offering for sale, during the progress of this suit,
put into their hands a pamphlet coutaining a stutem:nt that tho 'any bovk or pamphlet containing statements of the procecdings
principal defendant is one who conducts himselt' throughout cva- ! in this suit; and glso from making public auy of such proceedings
sively on bis cross-examinstion, and makes a fulse exhibition of otherwise than in the due couree of the prosecution of this suit
himself with regard to all the testimony be ndduces® Surely that ! until the hearing of this cause, or until the further order of this

o ———

caonot be & mode in which justico ean be properly ndministered, |
or a course of procceding which this court ought to allov to be

pursued by one of the litigating partics. With regard to s .other

observation made by the respondent’s counsel, nobody feels more

sensibly than myself the advantage of husing a fair publication of
all that takes place in a court of justice; but 1 muke this obser-

vation, that whenever ono of the litigants is the party making the

statement, that is o very strong prura facte presumption aguinst

its being at all fuir, and that in any case in which a litigant makes

a publication, it is exceedingly different from that which a news-

paper repurter would publish simply in the dizcharge of what was |
his duty. Sucl a case is widely ditlerent; I um not awure that|
any case precisely like this hasoccurred before, but I bad no hesi-
tation in granting the interim ovder for the injuuction in the first
instance, because 1 was awnre of what the course of all the courts
at all times has bLeen with referenco to keeping its proceedings
pure from this false description of excitement, which would tend
to bring witnesses into the witness-box, with their imaginations
coloured and prejudiced by ex parte statements sent and circulated
among them by one of the litigant parties, and consequently it is
& case in which one ought to prevent any such undue use being
made of the proceedings of the court. The caso referred to in the
H. of L. (Flemung v. Newton) came from Scotland, and is a very
different one from the present. It was the case of a registery in
Scotland of a promissory note; which appears to be somewhat
like the case of the register or book which is kept in this country,
and published by some person, containing all the judgments that
are registered ugainst individuals; and I believe that there has
been vo application made to the eanrt 1o vestrain thig latter publica-
tion. This is, however, very different from a publication, by one
of two litigauts, of a certain portion of the proceedings which he
thinks may tend to create a prejudice against his opponent. In
this case, I am bound to eay the plaintift has bad great provoca-
tion, and for that reason 1 did not wish to hear his counsel on the
subject of costs. I thiuk the calling a meeting of the shareholders
to consider the course of conduct pursued by the plaintiff as affect-
ing the company, and especially coupled with very intemperate
and improper resolutions passed on that occasion, was not the way
in which a question ofthis kind should be considered. It would quite
be legitimnte to call together the sharcholders to consider a biil
filed on behalf of himselt and the other sharebolders. The simple
form would have been to have called a meeting to consider the pro-
pricty of that bill, and to expre:s their opinion thereon. That
would have been perfectly legitimate, becruse it is o bill filed on
behalf of himself and all the other shareholders, and the dircctors
might seriously wish to be advised as to whether or not the other
shareholders concurred, and if they did, there would bave been n
greater inducement to t1ke a different view from what they would
take for their defonce under other circumstances. But when we
read this speech at the meeting, bearing in mind also the fact that
the epcaker is challenged as being the instigator of the newspaper
articles, and that he contents himself by simply saying that he
did not write them, and looking to the Innguage that he has used,
aud especially a8 regards that species of invitation as to a portion
of the proceedingy, which he rather suggests that the plaintiff
would not with to have published, I cannot be turprised that the
plaintiff should be betrayed into a course of conduct which I think
not right for the preservation of the due administration of justice,
Therefore, in making the order I am about to make, I do not di-.

court,

SUPREME COURT OF PENNSYLVANIA.

(From the Pittsburgh Legal Journal.)
BoxBARER v, OXESON,

Nothing short of an agreement to give time, which binds the creditor, and pro-
vents lies bringing sult, wiil discLarge & surety.

Such an ngreemient cannot e Inferred from declsratinns, made by a creditor to
u surety, tothe efloct thet he considered the debtor porsesed of property
sutlictent to dizchargo the lixbality, that ha either had given or would give him
time that the debtue would pay tho debt, snd that ho did uot want tho surety

Tl?«nt)ll!;);T:r:ielemining the moaning of words used in conversation, and s hat
the parties futended 10 express by them, devoives upoa the jury and not upon
the Court.

Ernor to the Court of Common Pleas of Juniata Co. Opinion by

Strong, J.—The original linbility of Okeson to pay the debt
was established, and indeed it was not denied. It was, therefore,
incumbent upon him to show affirmatively his discharge from that
liability. This Le attempted to do by cvidence that ho was surety
and that the creditor had told him on one occasion that Shirlock,
the principal debtor, was good enough for the mouey, that he did
not want him (Okeson), that he had been to the West to see Shir-
lock, that he had a good crop of wheat, a fine appearance for a
good crop of corn, and a good stock of horses and cattle on his
farm ; that be had given him time, or would give hia time; and
that Shirlock would pay it, and that he did not want Okeson any
longer.

'lgln: Court clinrged tho jury that ¢ if this conversation occurred,
and it was all the conversation that nccurred between the parties,
and Okeson was the surety of Shirlock, it would diccharge Okeson,
and be an available defeuce on the ground that it would lull the
surety into security and prevent him from taking any action for
his own security or idemnity ; and it would be a fraud upon the
surety for the creditor afterwards, contrary to his assurance, to
call upon the surety for payment.” To this instruction the plain.
tiff excepted, and be has assigned it here for error.

It is noticeable that the learned Judge did not submit to the
jury to find what the plaintiff intended, or what the defendant un-
derstond by the expressions, ne had ¢ given time” to Shirlock,
and that ¢ he did not want Okeson any lopger.” The Court con-
strued the language of the witness, and took away from the jury
all inquiry as to its meaning. The rule, however, is undoubted,
that the meaning of tho words used in conversation, and what the
parties intended to express by them, is exclusively for the jury
to determine. (9 Watts, 69.) It is obvious that the testimony is
utterly insdequate to prove a direct and binding release of the
surety, The creditor said ¢¢ be did not want Okesen any longer,”
but this did not amouut to an agreement to discharge him, and if
it did, it was entirely without consideration, and therefore in-
optrative. Nor does the expression of the creditor that he had
given time to the principal debtor, nccessarily amount to proof
of un equitable release of the surety. It was quite possible for
him to give tiwe, without affecting in the lesst the liability of
Okesun.

Nothing short of an sgreement to give time which binds the
creditor, and prevents his bringing suit, will discharge the surety.
Mere delay without such & binding agreement will not. Now if
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such an agrecment may be inferved from a simplo declaration of
the creditor that he had given time (which we do not admit.) it is
not to be inferred by the Court as presumptio juris ot de jure,
Whether the jury were at liberty to draw such an inference need
not now be ¢ ‘asidered ; how they could certainly i3 not manifest,
for giving time, and o cuntract to give time, are distinct and in-
depeadent things, Proof of the existence of a subject matter
about which & contract may be made would scem to have no
tendency to prove that one in fact had heen made, Indeed, the
learned Judge of the Common Pleas docs not appear to have
rested the defendant's case upon either of these grounds. 1His
view was that the defendant was discharged, because the language
of tho plaintiff, alleged to have been proved, would Iull him into
security, nnd prevent his takiog any action for his own indemnity,
and because it would be a froud upon the surety for the plaintift
afterwards to ¢call upon him for payment. The simple meaning
of this is thut the plaintiff was estopped, not by matter of record
or by deed, but by matter in pais. The objection to it is, that
there wus nothing in the evidence to warrant the conclusions that
che defetudant had been injured by the declarations of the plaintiff,
or that » was in any worse condition than he would have becn in
had those declarations never been made. Certainly it was not
for the Court to say a3 a matter of law that he had been injured.
But it i3 crsential to an equitable estoppel by matter 11 pass, that
he who sets it up should show that ke had bteen misled or hart.
{Dezell v, Glell, 8 M), 215; Patterson v Little, | Jones, 63 5 Il
v. Epley, 7 Casey, 33%.) It never yet bus been held that a decla-
ration of the creditor that the'principal debtor was good enough,
that the surety wes in no dauger, nnd that the debt would be
collected from the rvincipal, without more, was sufficient to estop
the creditor from proceeding agninst the surety. Such declarn-
tions are exceedingly common. They are often made to induce
the surety to go into the contract, and they are repeated after-
wards without any design to mislead, or without being understood
as a waiver of any rights. They are made and reccived as ex-
pressions of opinion. They neither invite confidence, nor is
coufidence often roposed in them, Standing alone, they will not
discharge the surety. Bank v. Klingensmith, 7 Watts, 523, does
not sustain the charge of the Court in this cage. There tho creditor
held a judgment agaiast the principal and surety. The suvety
called upon the oreditor, and requested that an execution might
be issued, to seize the principal's property about being removed.
e stated that he wished to be released, and that the principal had
property sufficient sithin reach of an execution to pay the debt.
The creditor refused compliance, stateil that the prinocipal was
good coough, and that he would give the defendant clear of his
endorsement Nv cxecution was issued. There is no similarity
between that case and the present. Therc the surety wusin mo-
tion to secure himself. He bad a right to insist that exccution
should be issued and he did iusist. Thero was proof of actual
injury in not holding the exccation, an cxecution to which the
surety was entitled on his request, and the case was put upon the
grouad, hoth in the Court below and in this Court, that he had
sustained injury not from the declaration of the creditor, but from
the withLoldiug of the execution. The cace of Marrts v. Brooks,
21 Pick. 196, relied upon by the defendunt in error, is not untike
Bank v. Klingensmith. There the surety was also in motion.  He
called upon the creditor, stated that if be had to pay the debt he
wi-hed to attend to it soon, as be then could get security of the
principal. The creditor assured him that he (the creditor) would
look to the principal for payment, and that he (the surety) nced
not give himself avy trouble about the note, for he should not be
injured. The case was put to the jury with the instruction, that
if in cobsequence of this assurance of the creditor the surety omit-
ted to tuke vp the note and secure himself out of the property of
the principal debtor, he was discharged. The defence, therefore,
as in Bunk v. Khugensmith, rested not on the declarations of the
creditor alone, but on them and superadded evidence that there
had been actual harm resulting frow them to the defendant. This
essential tu estoppel in pais was therefore not wanting, asitis in
the present case. The language of Chief Justice Shaw is to be un-
derstood as applicable to the case he then had in hand, a case in
which the jury bad found that injury bad resulted from the

declarations of the creditor, and the only question therefore was,

whether they were such as to warrant his relying upon them, and
guiding hiz action by them. Surely without having been the oc-
cavion of injury to the defendant, the creditor cannnt he guitty of
a fravd vpon him by calling upon him to pay a debt which he has
promised to pay, and no declaration which has not in fact influenced
his conduct can have done the surety any harm. In losing sight
of this consists the error of the charge, aud for this reason, point-
cd out in both tho assignments of error, the judgmont must bo
roversed,
Judgment reversed and & venire de novo awarded.

MONTHLY REPERTORY.
COMMON LAW.

EX. C. GexNeraL Steax Narviaariox Co. v, Rour. Fed. 2.

Drincipal and surety—Action agninst surely—Prepayments to prin-
cipul o defence—Leave reserved to enter a verdiet—Evidence~Con-
struclive notice.

In an action against the defendant as surety to recover damages
for penalties incurred by his priacipal for not finishing a ship for
the plaintiffs within the time specified in the contract, it appeared
that the plrintiffs had paid part of the contract price prior to the nrin-
cipnl before it becamo due.

Ileld, that such prepayments were prima facie & prejudice to the
defendant and a defence to the action,

Upon motion by leave reserved to enter a verdict for the plain-
tiffs the court will only consider whether upon the evidence and
finding of the jury the verdict ought to be o entered, but will not
regard the way in which the case has been left to the jury.

The jury, in answer to the Judge, negatived any knowledge by
the defendant of the prepayments referred to above having been
made, but the Judge did not ask whether by such prepayments
the defendant had been prejudiced.

I/eld, that an objection, if any, upon this ground was the sub-
jeet of a bill of exceptions, but could not b> raised upon motion
to enter a verdict,

C.P. May 7, June 27, Nov. 11.

WALMSLEY AND ANoTHER (ASSIGNEES, &c.) v. MILNE.
Morigagor and Morigagee— Fixtures.

M. the owner of land, in 1833, mortgaged it in fee to O, who in
August, 1838, «old it to the defendant. M. beeame hankrupt in
September, 1858. After the mortgage and before the sale, M.,
who had always continued in possession, erected buildings on the
land, and et up a steam engine and boiler used for supplying with
soft water the baths which had been erccted on the premises, also
a bay cutter and malt mill or corn crusher and grinding stones ;
all (except the grinding stones) being gecured with bolts and nutg,
or otherwise firmly aflixed to the buildings, but in such a manner
as to be removable without damage to the buildings or to the
things themselves. The upper millstone lay in the usual way upon
the lower grinding stone. All the fixtures were put up for tho
purpose of trade. They were all firmly annexed to the frechold,
for the purpose of improving the inheritance and not for any tem-
porary purpose,

Held, in an action by the bankrupt’s assignees to recover the
articles o affized, that when the mortgagor, after the date of the
mortgage, annexed the fixtures for a permanent purpose and for
the better enjoyment of his estate, he thereby made them part of
the frechold which had been vested by the mortgage deed in the
mortgagee, and that consequently the assignees of M., the mort-
gagor, could not maintain the action.

The relationship existing between mortgagor and mortgagee
wag discussed as to what denomination of tenant he (the mort-
gagor) wag, at all eveats not such a tenant as would so operate.
The fixtures should be considered as chattels. Next day, however,
one of the Judges requested to have stated that he entertained
gerious doubts a3 to whether the articles were chattels or uot.
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A Treatist oN Tue Auericax Law or Rean Prorerty.—By
Emory Washburn, LL.D., Professur of Law in lHarwood
University. Boston: Little, Brown & Co.

‘Wae have little more than glanced through this work, The
subject of which it treats being of such importance wo are
not prepared in this number, and without giving it a more care-
ful ‘persual, to review it as fully as we should wish to do.

‘We can however, form a sufficient judgment of the merits
of the work to say that the authur scems fully to understand
how to treat Lis sulject so as to render it equally valuable as
a text bouvk for the student and a book of reference for the
practitioner.

There can be no question but that a work of this kind is
needed owing to the great changes which the Law of Renl Pro-
perty has undergone of late years. A glance at the heads of its
contents is sufficient to satisfy us that it will be found a most
useful book in the library of a Canadian Lawyer. ¢ The work
is divided into three books, the first embracing the nature and
quality of estates in corporeal hereditaments, with their qual-
ities and characteristics; the second treating of incorporeal
hereditaments their nature and characteristics, and the third
presenting in outline the titles by which real property may be

acquired and heldandtherules of itstransmission and transfer.” | P

The following comprise some of the titles of the subjects
treated of in the first volume—Nature and classification of
Real Property—Estates in Fee simple—Estates tail—Estates
for life—Estates by courtesy—Dower—Jointure—Estates
during coverture—Joint Estates—Estates for execution—
Morrtgages.

The name of the publishers is a sufficient guarantee that the
work is typographically well executed.

Tae MoxthLy Law Rerorter; Edited by George P. Sanger.

Boston : Walker, Wise & Co.

Each number of the Reporter contains short articles on
legal topics of general interest, discussions of mooted points
of Jaw, full reports of cases not reported elsewhere, abstracts
of all cases of importance in the principal courts, Federal and
State ; full abstracts of ull Euglish vases of use in tho United
States ; Reports of Revenue cases, Treasury decisions in Re-
venue matters, State legislation, &c. The publication was
commenced in 1837, and has since been attended with a pretty
fair measure of success. Every number cootains 64 pages,
handsomely printed on good paper, making annually a volume
of 768 pages. Twenty-two volumes have been completed.
The subscription is only $3 per annum.

Bricrwoon’s Macazixe—September number.  New York:
Leonard, Scott & Co. Contents—1. A Sketch of the Life
aud Character of Sir Robert Peel; 2. The Rumance of
Agostini ; 3. Great wits—mad wits; 4. King Arthur and
his round table; 5. The Struggle at Melazzo; 6. The Tower
of London; 7. Norman Sinclair.

The first is an elaborate and truthful sketch of the life of
the great man whose name it bears. The mark which he
made on the page of history was one of no ordinary size.
His life and his services will not soon be forgotton. The
sccond is the commencement of what is dcseribed as a true
story of modern Rume. 1t is likely to be widely read, and so
far as wo can judge from the portion given is worthy of
extensive perusal. The third takes for its text the saying,
“Great wits to madness nearly ave allied,” and its aim is to
prove that genius is health and strength, not disease and
weakness.  The lives of many illustrious men are noticed in
proof of this pusition, and the whole article is not only very
readable, but onc of unusual interest, and is characterized b
much depth of ransoning. The fourth does not require muc

descrintion from us ag it epeaks for itself. We may however
mention that the object of the writer is to show that antiqua-
rinn hero worship is unreal.  The fifth is & deseription of the
thrilling scenes now being perfurmed in the theatre of Italian
liberty, and is greatly in praise of the well-known Garibuldi.
The sixth is an entertaining history of what is well known in
history ¢ the grim old building on the Thames,” the Tower
of London, the place of many a harrowing scene —whose
walls, if gifted with language, could tell more than ever
pen hasdescribed or pencil depicted. The seventk is 2« Romance
which is being published in the pages of ¢ Blackwood” by an
unknown author, and is said to be well worth reading.

—_— s

Tue Curistiax ExayMiner, September, 1860. Boston: Walker

Wise & Co., 245 Washington Street.

This is u very able expositor of what is conceived to be scrip-
tural truth. The leaning of the publication is decidedly Unita-
rian, and yet many papers which are contributed to its pages
may beread by alldenominations, and are not calculated to give
vffence to any denomination. OfF these, * Paul’s argument for
the abolition of the Law,” and * The Woman of Thackersay,”
in the number before us, are two such papers. The remain-
ing papers are intituled, Dr. Huntington’s Introduction to
Bickersteith; Leslie; German Hymns ; St. Augustine at Kep-
0. We are very glad to be able to add this sterling publica-
tion to the list of our exchanges.

The Ecrecric Macazing for October, 1860. New York: W.
IL. Bidwell, is received. L.
It opens with a portrait of Garibaldi, by Sartain. Itissaid

to be from en original photograph, and to be true to life.

If 50, Garibaldi must be as bandsome as he is energetic and

determined. The portrait, now that the name of the original

is on every tongue, is most opportune. The letter-press of the
number is as follows: 1. The Protestant and Catholic Revolt;

2. The Patrimuny of St. Peter; 3. William Caldwell Roscoe’s

Poetry ; 4. Garibaldi, his life and times ; 5. On the importance

of energy in life; 6. Vonved the Dane; 7. Cayenne, 2 penal

colony ; 8. Dr. Krapf’s travels in Eastern Africa; 9. Baron

Humboldd’s letters ; 10. Imaginative literature; 11. Expected

return of tha Comet of Charles the Fifth; 12. The great Ar-

mada fight ; 13. Cuncerning summer days; 14. Footfulls on
the boundary of another world ; 15. The great eclipse in Spain

Tine Lower Cavapa Rerorts: Quebec, Augustin Cote.

We have received Nos. 7 and 8 of Vol. 10, of these reports.
‘They contain the reports of thirteen decided cases, of which one
Montizambert v. Gervais is of great public importance both in
Upper and Lower Canada. It was an appeal from ajudgment
rendered in the Superior Court of Quebec and determines on
general principles and in general terms, that a Registrar of
titles is responsible for the damages caused by his negligence,
whether the loss arises out of his neglect to enregister a title
or by reason of an insufficient certificate of title given by him.

Tae Lower Cavapa Jurist: Montreal, John Lovell.

We have received sevcral numbers of this publication and
shall be olad to receive it more regularly ; we do not know the
cause « 1’ the irregularity whether it is the time of publication
or restaentirely with the post-office authoritics. We recommend
th enterprising Mr. John Lovell, to make proper inquiries
int: ‘tie matter.

TO CORRESPONDENTS.

M. Jonx HoinaTe, and Jaxzrs F. Fiuors=—TUnder ¢ Disislon Courts™ pp. 30, 331,

J. A, Dunnville.~Recelved 100 Jato for this number, will bo suswesed fo our
next

ExrrR Fiorits.—Tho publication of your letter would serve no good purpose.

8
1 { Thereforo declined.



